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AGENDA

ENVIRONMENTAL QUALITY COMMISSION MEETING

July 13-14, 2000
Department of Forestry Building
4907 E. Third St.
Tillamook, Oregon

. . : ‘& .

Notes:

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any

item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to
consider that item as close to that time as possible. However, scheduled times may be modified if
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the
beginning of the meeting to avoid missing the item of interest.

Public Forum: The Commission will break the meeting at approximately 11:30 a.m. on Friday for the
Public Forum if there are people signed up to speak. The Public Forum is an opportunity for citizens 1o

speak to the Commission on environmental issues and concemns not a part of the agenda for this meeting.

The public comment period has already closed for the Rule Adoption items and, in accordance with ORS
183.335(13), no comments can be presented to the Commission on those agenda items. individual
presentations will be limited to 5 minutes. The Commission may discontinue this forum after a reasonable

time if an exceptionally large number of speakers wish to appear.

Thursday, July 13, 2000

The Commission will four various sites in the Tiflamook Area

6:00 p.m. Dinner with Local Officials

Ly

Friday, July 14, 2000
Beginning at 8:30 a.m.

FRule Adoption: Rule Revisions Regarding Contested Case Hearings and
Public Records

tRule Adoption: Adoption of Federal Hazardous Waste Regulations Effective
Through April 12, 2000 '

#Rule Adoption: Amend Environmental Cleanup Rules Regarding "Hot Spots”
and use of excavation and Off-site Disposal as Remedy

¥Rule Adoption: Adoption of National Emission Standards for Hazardous Air

Pollutants
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E. FRule Adoption: Low-Income Waiver from Enhanced Emission Test
F. TRule Adoption: Revisions to On-Site Innovative Technology Rules
G. Information item: Public Participation Procedures for Permit Decisions

H. Action Item: Consideration of Tax Credit Requests

l. Action Item: Permit Revocation Request Related to the Umatilla Chemical
Agent Disposal Facility (UMCDCF)

J. Informational Item: Update on the May Incident at the Chemical Depot at
Tooele, Utah
K. Commissioners' Reports

L. Director's Report

tHearings have already been held on the Rule Adoption items and the public comment period has closed.
In accordance with ORS 183.335(13), no comments can be presented by any party to either the
Commission or the Department on these items at any time during this meeting.

The Commission will have lunch at 12:00 noon on Friday. No_Commission business will be discussed.

The Commission has set aside September 28-29, 2000, for their next meeting. The meeting will be in
Roseburg, Oregon. '

Copies of staff reports for individuai agenda items are available by contacting the Director's Office of the
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 503-
228-5301, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting.

If special physical, language or other accommodations are needed for this meeting, please advise the
~ Director's Office, 503-229-5301 (voice)/503-229-6993 (TTY) as soon as possible but at least 48 hours in

advance of the meeting.

June 22, 2000



State of Oregon

Department of Environmental Quality Memorandum
Date: June 26, 2000

To: Envifonmental ality

From: Langdon Mars Vi ,

Subject: Agenda Item A, uld Revisions Regarding Contested Case Hearings and Public

Records, EQC MeefAng: July 14, 2000

Background

On April 14, 2000, the Director authorized the Department to proceed to a rulemaking hearing on
proposed rules to replace temporary rules adopted in February 2000 covering procedures for
contested case hearings. The proposed rules also adopt the most recent version of the Attorney
General's Model Rules. Additionally the rulemaking makes some changes to the rules governing
public records. It updates the amount charged to cover staff time and clarifies various procedures
that the Department has been following but have not been in the rules. '

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
May 1, 2000. The hearing notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of
persons known by the Department to be potentially affected by or interested in the proposed
rulemaking action on April 14, 2000.

A Public Hearing was held on May 22, 2000 with Susan Greco serving as Presiding Officer.
Written comment was received through May 24, 2000. The Presiding Officer's Report
(Attachment C) summarizes the oral testimony presented at the hearing and lists all the written
comments received. (A copy of the comments is available upon request.)

Department stafl have evaluated the comments received (Attachment D). Based upon that
evaluation, modifications to the mitial rulemaking proposal are being recommended by the
Department. These modifications are summarized below and detailed in Attachment D.

The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking
proposal including alternatives considered, a summary of the rulemaking proposal presented for
public hearing, a summary of the significant public comments and the changes proposed in

Acco}nmodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (IDD).
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response to those comments, a summary of how the rule will work and how it is proposed to be
implemented, and a recommendation for Commission action.

Issue this Proposed Rulemaking Action is Intended to Address

The 1999 Legislature enacted House Bill 2525 which created a Central Hearing Officer Panel,
housed within the Employment Department to conduct contested case hearings on behalf of all
state agencies. Agencies covered by HB 2525 must comply with the Attorney General's Hearing
Panel Rules which were effective on January 1, 2000. Agencies cannot adopt procedural rules
for contested case hearings unless the rules are required by state or federal law, the rules are
specifically authorized by the Hearing Panel Rules, or the agency has been exempted from the
Hearing Panel Rules.

In February 2000, the Environmental Quality Commission adopted temporary rules regarding
contested case proceedings based on the provisions of HB 2525 and the Hearing Panel Rules.
This rulemaking will permanently repeal those rules that are no longer needed by the Department
and adopt procedural rules that are authorized under the Hearing Panel Rules. These include rules
that limit the availability of certain procedures during the contested case, provide for public
attendance at the hearings, and provide procedures for filing exceptions to a hearing officer's
order before the Environmental Quality Commission.

The temporary rulemaking also made some minor housekeeping changes and adopted the most
recent changes made to the Attorney General's Model Rules for use in rulemaking. Those
changes are also proposed to be adopted permanently in this rulemaking,

This rulemaking is also making changes to the Department's public records rules. The majority of
these changes are of a housekeeping nature or clarify already existing Department policies. The
staff hourly costs have been increased to reflect increases in salaries since 1994 and the changes
also clarify that the Department can recover for staff time spent locating records. Finally it
clarifies that a fee waiver only entitles a person to one copy of a record and that regardless of the
fee waiver, the Department may still elect to charge if the request is burdensome or voluminous.

Additionally this rulemaking makes one minor housekeeping change to QAR 340-012-0049 by
incorporating the correct statutes into the rule language.

Relationship to Federal and Adjacent State Rules
There are no federal or adjacent state rules that affect this rulemaking.

Authority to Address the Issue
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ORS 183.341(2) requires all agencies subject to the Administrative Procedures Act to adopt rules
of procedure for use in rulemaking, Adoption of the most recent changes to the Attorney
General's Model Rules satisfies this requirement.

Under various provisions of the Hearing Panel Rules, the Attorney General has given agencies the
authority to adopt rules regarding certain portions of a contested case hearing. Otherwise the
Department is required under HB 2525 to follow the Hearing Panel Rules.

ORS 192 allows the Department to adopt rules which reimburse it for its reasonable costs
associated with record requests. Additionally it authorizes rules to protect the integrity of the
Department's records and to prevent interference with the regular discharge of duties of staff.

Process for Development of the Rulemaking Proposal (including Advisory Committee and
alternatives considered)

An advisory committee was not used to develop these rules changes since the majority of the
changes do not involve policy decisions. The rule changes based on HB 2525 are required by
both the statute and the Hearing Panel rules which are binding on affected agencies. The changes
to the public records rules are mainly housekeeping changes or place into rule policies that the
Department has already been following. The increase in the cost of staff hourly time reflects
increased costs to the Department based on salary increases. Additionally the Department did not
have time to convene an advisory committee due to time constraints in replacing the temporary
rules adopted in February.

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of
Significant Issues Involved.

This rulemaking proposal effects four different areas of the Department's rules. First, it adopts
permanently the most recent version of the Attorney General's Model Rules. The Model Rules
are used as the Department's procedural rules for rulemaking and non-contested case proceedings.
Secondly, it makes a minor housekeeping change to Division 012 by adding in statutes that ORS
468.996 allows the Department to assess the additional civil penalties under.

Third, it permanently adopts the Attorney General's Hearing Panel Rules. All agencies covered by
HB 2525 (the Central Hearing Panel) must comply with these rules in its contested case
proceedings. Thus the Department has no disctetion to change these rule requirements except
where the Hearing Panel Rules specifically allow those changes. The Department has, in five
instances, adopted its own rules or limited the availability of procedures under the Hearing Panel
Rules. These include: defining the methods of service of documents as being either mail or
personal delivery; defining what needs to be included in an answer; not allowing special
procedures such as immediate review and motions for ruling of legal issues; limiting public
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attendance at contested case hearings, and providing the procedures for review by the
Environmental Quality Commission,

Fourth, this rulemaking proposes various housekeeping changes to the public records rules of the
Department. While the majority of these changes are merely semantic, there are several changes
in the proposed rules. First, the Department is proposing to update its hourly staff charges from
$18.00 to $30.00 and from $26.00 to $40.00. This increase reflects the increase in costs since the
rules were adopted in 1994. Additionally the Department will now be able to recover its costs for
staff time spent 'locating' records along with 'copying' records. The Department will require a
staff person to be present when a person is using their own equipment to copy a record. The
Department can charge the person for this staff time. This is designed to preserve the integrity of
the Department's records. Additionally, the Department proposes to recover Department of
Justice attorney hourly charges when it is necessary for the Department of Justice to review
records to determine if the record is exempt from disclosure.

A rule has been added that requires the Department to respond to a record request within a
reasonable period of time and if it appears that the time will be greater than 30 days, to inform the
requester of that fact. The Department has always been required to respond within a reasonable
period of time under the Public Records Law. The other provisions of this rule are new
requirements.

The rule changes also incorporate into the rule several policies that the Department has been
following. Specifically the Department has offered other government entities one free copy of a
record. The rule now states that they are only entitled to that one copy. Also government entities
and those organizations with a fee waiver have always been informed that the Department may
elect to charge them for a record request depending on the magnitude of the record request. This
policy has also been placed into the rules.

Summary of Significant Public Comment and Changes Proposed in Response

A listing of all public comments received is attached to this report as Attachment DD. This section
will summarize the significant or most commonly made comments and the Department's response
to those comments.

1. Commenters feel that the changes are part of an effort to diminish or restrict criticism of the
Department's efforts or to restrict access to public records. The rules do not comply with the
spirit fo ORS Chapter 192.

The Department is committed to ensuring public participation in its processes. The public must
have an understanding of the Department's programs and participate in its development for the
Department to be effective. The Department works to keep the public informed through mailings,
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news releases, public hearings and its web page. Increasingly, the public can access the
Department's records through less traditional means such as the web page.-

The proposed rules make limited changes to the public records rules. The majority of the changes
are housekeeping or semantic changes. Some of the proposed changes require the Department to
be more responsive to the public. Except for the changes outlined in the previous section, the
procedures for viewing and obtaining copies of public records have been in effect since 1994.

The Department does not believe that its rules including the copy or hourly costs restrict the
public's ability to view and copy its records. The majority of the public record requests that the
Department receives are from attorneys, companies or consultants. For example since July 1999,
of the approximately 450 public record requests that the Department issued an invoice for, 17 of
those requests were not from an attorney, consultant or company. The average cost of those 17
was $24.00. Of the approximately 350 public record requests that the Department collected
money for but did not send an invoice, 120 did not have a company listed. The average cost of
those 120 requests was $12.50. There is no way to determine how many copies or hours the
Department spends retrieving records that the Department did not charge for when the number of
copies is small or the request did not require significant staff time. Additionally the Department
does not track the number of copies made for those organizations with fee waivers.

The Department believes that its rules balance the state's policy that the public is entitled to know
how government is conducting its busines with protecting the integrity of its records for future
use by both the Department and the public.

2. OAR 340-011-0122 limits the public's ability to attend and participate in a contested case
hearing,

Prior to the adoption of the Hearing Panel Rules, the public did not have a right to attend or
participate in a contested case hearing. A contested case hearing before a hearing officer is not
considered a public meeting and the public does not have a right to attend the hearing. See ORS
192.690. In the Hearing Panel Rules, the Department of Justice decided to make all contested
case hearings open to the public unless an agency determines that the hearing or all hearings
should be closed to the public. The Department has decided that unless a participant in the hearing
wants the hearing to be closed to the public, it will be open to the public. This means that unlike
before the Hearing Panel Rules, the Department's contested case hearings will now be open to the
public. No changes to the proposed rules were made based on these comments.

3. The proposed rules provide too limited of office hours to review records; these hours should
be uniform for all offices.

The limitation on office hours is not a new requirement - see former OAR 340-011-0330(2)(d).
The rule provision is designed to deal with the reality of limited staff in some offices. This
limitation has been in place since 1994 and the public is still able to review records during nearly
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all business hours at the Department's larger offices. No changes to the proposed rules were
made based on these comments.

4. Staff time/Department of Justice time charges are too high; should not include agency
overhead charges.

The Department is authorized under ORS 192.440(3) to establish fees to reimburse it for its
actual costs in responding to a record request. The hourly charge reflects the cost of an Office
Specialist 2 and an Information Systems Specialist including salary, benefits, services, supplies and
agency indirect costs. The Department of Justice charge is based on the hourly fee the
Department pays for its attorney's time. No changes to the proposed rules were made based on
these comments.

5. The public should not be required to pay for Department of Justice attorney time.

The rule will reimburse the DEQ for its actual costs in responding to a record request. The
Department will only be able to recover costs for attorney time spent reviewing records to see if
the record is exempt from disclosure. It will not be able to recover costs associated with legal
advice on public record requests. No changes to the proposed rules were made based on these
comments. '

Summary of How the Proposed Rule Will Work and Hﬁw it Will be Implemented

The majority of the changes proposed by this rule proposal are already being implemented by the
Department. For example, each Department office has already established hours for records
review based on its staff availability. The invoice forms used by the Department will be updated
to reflect increased costs. The Hearing Panel Rules have been in effect since January 1, 2000.
The changes to the Department's contested case rules have been in effect since February and the
hearings have been conducted under these rules since that time.

Recommendation for Commission Action

It is recommended that the Commission adopt the rules/rule amendments regarding contested case
hearings and public records as presented in Attachment A of the Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption
B. Supporting Procedural Documentation:
1. Legal Notice of Hearing
2 Fiscal and Economic Impact Statement
3. Land Use Evaluation Statement
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4. Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements
5. Cover Memorandum from Public Notice

C. Presiding Officer's Report on Public Hearing
D. Department's Evaluation of Public Comment
E Changes to Rules Based on Public Comment

Reference Documents (available upon request)
Written Comments Received (listed in Attachment C)
HB 2525
Attorney General's Uniform, Model and Hearing Panel Rules, effective January 1, 2000
Report Prepared By: Susan M. Greco
Phone: (503) 229-5213

Date Prepared: June 26, 2000



DIVISION 11

RULES OF GENERAL APPLICABILITY
AND ORGANIZATION

NOTE: On February 15, 2000, DEQ 01-2000 temporarily suspended OAR 340-011-0102, 340-011-0116 and 340-011-0142,
It also adopted new rule mumbers 340-011-0122, 340-011-0124 and 340-011-0131 and amended rule numbers 340-011-0005,
340-011-0010, 340-011-0097, 340-011-0098, 340-011-0103, 340-011-0107, 340-011-0132 and 340-011-0136. For a copy of
the temporary rule changes, please contact the Departiment of Environmental Quality.

Rules of Practice and Procedure

340-011-0005
Definitions

The words and phrases used in this Division have the same meaning given them in ORS 183.310, the
© Hearmg Panel Roles or the Model Rules as context requires unless otherwise dehned in this division.:
Additional HOFRIG-are- dﬂﬁned - fﬁ]lfow un}es‘a context- FOGUITFES- Dthemrﬁe

(1)

o2 J'}‘-\."I:'\
LS == P

{3J-“Commission” means the Environmental Quality Commission.

(24) “Department” means the Department of Environmental Quality.

(3%) “Director” means the Director of the Department or the Director’s authorized delegates.
(46) “Filing” means receipt in the office of the Director_or other office of the Department. Such

filing 1s adequate where filing is required of any document with regard to any matter before the
Commission, Department or Director, except a claim of personal liability.
__________ (_5_—1) "Hearing Panel Rules” means the Attomey General's Rules, QAR 137-003- ﬂ%OI through 137-

001- 0009 as amended and in effect on_January I 7000 September-15-1007,
u, PJ mh’imﬂ Q’Phuﬂ ST ‘Hcemﬂg, Qﬁic@ means tho-{3 ommr“smﬁ Ht5-Chatrman.-the-Direst BF:-OF

-Di-r-'és-fa-f-: _ _
{7y "Participant” imeans the person served with notice under QAR 340-011-0097, a person

graited either party ot limited party status in the contested case under QAR 137-003-0535, an agency
participating in the contested case under OAR 137-003-0540, and the Department.
(8} "Person” means any individual, partnership, corporation, association, governmental
subdivigion, public or private organization. or agency.
Stat. Auth.: ORS 183.341 & ORS 468.020
Stats. Implemented: ORS 183.341
Hist.: DEQ 69(Temp), f. & ef. 3-22-74, DEQ 72, f. 6-5-74, ef. 6-25-74; DEQ 78, f. 9-6-74, ef. 9-25-
74; DEQ 122, f. & ef 9-13-76; DEQ 25-1979, . & ef. 7-5-79; DEQ 7-1988, f. & cert. ef 5-6-88;
DEQ 10-1997, f. & cert. ef. 6-10-97; DEQ 3-1998, f. & cert. ef. 3-9-98

Rulemaking

011-1 Attachment A-1
Mercember-1.5,-1000




340-011-0010
Notice of Rulemaking

(1) Notice of intention to adopt, amend, or repeal any rule(s) shall be in compliance with applicable
state and federal laws and rules 1nclud1ng ORS Chapter 183 and sectlons (2) and (3) of this rule

@) 15 he-n ; e ,
netee-shatl-be-frntshed-to-sue h AT med}a - {hn Di—l GC{G'? FRAT- deem -BPPreprIate: To the gxtent
required by ORS Chapter 183, hefore adopting, amendine or repealing any permanent rule, the

Department will give notice of the rulemaking:

{a}_In the Secretary of State's Bulletin leferred 10 in ORS 183,300 at least 14 days before the hearing
regarding the rulemaking:

(1) By mailing a copv of the notice to persons on the Department's mailing lists established pursvant
10 ORS 18333507 and to the lepislators specified in ORS 183.335(14) at least 28 days beforg the
hearimg regarding the rulemaking;

{c) In addition te the news media on the list Eefel enced 1 (b), to other news imedia the Duector may

deem appropyiate,

(3) In addition to meeting the requirements of ORS 183.335(1), the notice shall contain the
following:

(a) Where practicable and appropriate, a copy of the rule proposed to be adopted, amended or
repealed,;

(b) Where the proposed rule is not set forth verbatim in the notice, a statement of the time, place, and
manner in which a copy of the proposed rule may be obtained and a description of the subject and 1ssues
involved in sufficient detail to inform a person that hlS mterest may be affected;

(c) Whether the 2presiding Qofficer will be & . r ot the Commission, #
member of the Commission, an employee of the Department, or an agent of the Commission;

(d) The manner in which persons not planning to attend the hearing may offer for the record written

Stat. Auth.. ORS 183 & ORS 468
Stats. Implemented: ORS 183.025 & ORS 183.335
Hist.: DEQ 69(Temp), f. & ef. 3-22-74; DEQ 72, f. 6-5-74, ef. 6-25-74, DEQ 122, f. & ef. 9-13-76

Contested Cases

340-011-0097
Service of Written Notice
(l) Wheﬁ%v@f a-statute-oF f{,h('}iﬂ([ude tl}a-*f--t-he-@ammé—s&iﬁ-ﬁ-&f--{}ei»}aﬁment--se%ve—-a—-wr-i%%@ﬁ--}h’}t—iae-ef

FRLSLEE C‘({ -or-eertified-mat-
£25-The Commission or Department perfects service of a wittennotice of opportunity to request a
contested case hearing when the notice is pested—addeessedimatled to, or personally delivered to:

(a) The_ person-party: or

(b) Any other person designated by law as competent to receive service of a summons or notice for
the pastyperson; or

(c) Following appearance of &counsel for the-partyperson, the pasty’s- person's counsel.

(3) A person-parsy holding a license or permit issued by the Department or Commission or an
applicant thereforefor a license or permit, shat-will be conclusively presumed able to be served at the
address given in kistlie license or permit application, as it may be amended from time to time—uatitthe

v T £ Ter o - amyan o f

(4) Service of written notice inay be proven by a certificate executed by the person effecting service.

011-2 Atiachment A-1
Moveraber-15;-1000




(5) in-pll-casesnot 4pe€4¥' ically-covered-by-this-seetiona-rle-or-a-statttera-vw Fl-tmg to-a pPFSQﬂ ¥

at -

-t%mel—y—-ia—sh:eﬁ;-ﬁe‘{-\ﬁt—}}st&ﬁdi—l}g—-l&&k-ef-eaﬁ-i&eé-er-mﬁmiel 6(": ma&l}ﬂg Reaal dless of other provisions in
this rule, documents sent by the Department through the LS, Postal Service by regular mailtoa
person's last knpwn address., are presumed to have been received. subject to evidence to the contrary,

Stat. Auth.. ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183.341, ORS 183.413 & ORS 183.415

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74;, DEQ 122, f. & ef. 9-13-76

340-011-0098
Contested Case Proceedings Generally

Except as ﬁpﬂaﬁe&ﬂaj—prowded n OAR——M@—Q—I—I—Q—H% (hmter 340, Division Ul 1, contested cases
shaltlwil] be governed by ' = hroug

ijr’ 0@ @%the Hearmu Panel Ru]es In general a contested case proceedmg 18 1mtlated when &
1 a pehssienan answer 1o a notice undm O AR

“Cemnis \.i._,.nr}eoarrn‘mﬁ” The term “‘3:‘5“343{,'-‘-:-6.,,'.,] sion makm gener aﬂv will say-alse-be 1nterpreted to
mean "Comimission"be-Department where-context-reguires.

Stat. Auth.: ORS 183.335 & ORS 468.020

Stats. Implemented: ORS183.341, ORS 183.413 & ORS 183 415

Hist.: DEQ 7-1988, . & cert. ef. 5-6-88

F48-041-63102

Y¥y 3ani af do blan S aipaamn
TS .

Generals-Medel-Rule- OAR-1:37-003 a«-OO(JS -4 persma Y- !3@ repre:«ented hj‘ m} att@rney - Jay it

340-011-0103
Agency Representation by Enforcement Section

(1) The Enforcement Section staff is authorized to appear on behalf of the Department in contested
case hearlngs mvolvmg c1v1l penalties_or other orders lasued under QAR Chapter 340, Divasion 012

ﬁe,}aﬁmc\m ah d
(-S} T e ap@%«a‘aﬁm} -ot-court pwc@deﬂ% fo-the-taets- -of the- pqﬁ%{;&lwf Gont&'@ted e&se proceedﬂw-;

CFOEE hﬁﬂhi}’lﬂﬁﬂ 0%‘ ‘f‘v’HI}&‘uSt‘cr t%%ual AFgLent-or- Jlﬂ{:iﬁl&ﬂ{ Rt

{! b}(‘ mnpa:} taons-ef priov-setions-of the Departipent-tn-handhng stmlar-situations:

011-3 Attachiment A-1
Neovembaer- 15,1009




{@The htera} ﬂ’ﬁ&ﬂﬂ]@ 0% Hﬂe- statute-or-riles-dir ectly apphca:ble ber the e wr-the-contested-case-or

t@ CORSH If leg il cuu-me—l -aifel- ﬁh&ll -POrmt lega{ emmsel 4o hle- W Htﬁﬂ leﬁﬂ} argent- Wiﬂ}lﬂ & fe-&a@mbla
tone-atter-concluston-ofthe-hearmg-but-before-final-dispesition:

Stat. Auth.: ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183.450 & ORS 183.341

Hist.: DEQ 16-1991, f. & cert. ef. 9-30-91

340-011-0107
Answer Required: Consequences of Failure to Answer
(1) Unless an answer is not required by statute or rule, or the requirement to file an answer is waived
n ﬂm notice %dwed - the -netice-of-epperiusity-for & heaa- g g except-as D%her’mse p1 ewéeé by
65t 5 *meier

ft

angther timeframe 1 required b\f statute or rule.

(2) In the answer, the person -must party shall-admit or deny all factual matters and shall
affirmatively allege any and all affirmative claims or defenses the-party-mey-have-and the reasoning in
support thereof. Except for good cause shown:

(a) Factual matters not controverted wﬂ] *.yh&ll- be presumed admitted'

(c) New matters alleged in the answer wﬂl shai! be presumed to be denied unless admitted in
subsequent pleading or stipufation by the Department or Commission; and

(d) Subject to ORS 183.41 5(10) evidence will-shaH not be taken on any issue not raised in the notice
and the answer unless such issue is specifically raised by a subsequent pet1t10ner for party status and is
determined to be within the scope of the proceeding b ading-olf

(3) A late hearing request may be accepted by the Demrtment it'the Demrtment determines that the
cause for the late request was beyound the reasonable control of the person.

{4)_In the absence of a timely answer, the Director on behalf of the Commission or Department may
issue a default order and judgment, based upon a prima facie case made on the record;-for-the-relief

Stat Auth ORS 183.335 & ORS 468.020
Stats. Implemented: ORS 183.430 & ORS 183 435
Hist.: DEQ 78, f. 9-6-74, cf. 9-25-74; DEQ 122, f. & ef. 9-13-76; DEQ 7-1988, f. & cert. ef. 5-6-88

| 349.-611-0116
Subpoenas:
{-4-}--Upeﬂ & 51¥@W+ﬂu 0{; wood-cause-and- Gf?ﬂ@?fﬂ r«ele% ARG any party torte C{m*esteéc case- ﬂlﬂfl% be

{br-A-member-of- the- Commission--or
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{ay-An-aitornev-afrecord-of the- party- 1eq1+es£mg Hhe-a }]c)f)tf(?ﬂﬂ

Pj%%ch—&abﬁe%m&ﬁleﬂ%edb, 1

i}d—ﬁv,f OF BT pefsaﬂ aver-t3- j}@&fﬁ of-age.

(O)-Ae-prarsan- f}i’tﬁﬂﬂ% ia-a-hearing-room-before-a-hearing officer-during t}}& conduct-of a-contested
gase-hearing Y -be- requ{reé bj‘ order-of-the-hearng-officer; to-tegtify-in-the-same-manner-as-if-he-were

Stats Implemmtoc% {J‘ {S 1 4-1--—&-@RS-&-S%—.-{%AG
Hisk-DEQ-122£-&-of 9-4-3»---7'—@;.--9E—f—;}_--2-:5u-}9:/-9,—--i:?:--é:s--ezﬁ--:;fwé..:m-;_--ga{-z--?»-’1-983—;--t?.---&-—eer—t—.—-—eﬁ-—-g-»éug-g-

340-011-0122
Pablic Atiendance at a Contested Case Hearing

Contested case hearings before a hearing officer_may be closed to the public upon_the request of a
participant in the contested case hearing,

Stat, Auth ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183.430 & QRS 183 435

34G-011-0124 ,
Exmnediﬁe Revif:w hy Aﬂencv' Metiﬂn for Ruiins D Legal issues

AR 1370010550 or OAR 137 0030640,
Siat. Auth ORS 183 335 & ORS 4658.020
Stats, Implemented: ORS 183,430 & ORS 183,435

340-011-0131
Permissible Scope of 2 Contested Case Hearing

{a) _The scope of a contested case hearing will be limited to those matters that are relevant and
malet‘iai ’m eh:hc-r m'ovinf, o1 dianoving the matte*‘s asserted in the Department‘s notice under QAR 340-

(b) ‘Jnder o Ger-lebtd]l(.E!S will the hearing officer 1educe or mﬂ;]gate a_civil penalty below the
minimmen established in the schedule of civil penalties contained in QAR Chapter 340, Division 12.

Staf, Auth. ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183 430 & ORS 183 435

340-011-0132
Adternative Procedurefor-Entry of a Propesed and Final Order in 3_Contested Cases Resalting
from-Appent-ef-Givil-Penalty-Assessments

In AEGEOT dﬂi’f&ﬁ «vith th{* procedures- and h nm&twﬁs w-h}ch Ffoltovis,-the- Cammi mﬂ "5 d£ wnd LE}

¥

penalty-assessments:

011-5 Aftachment A-1
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& l} He'mﬂu E}fﬁeei s-Fnal-Ordar-bra- -“{Fﬁ-&ﬁ%ﬂd gagseta- H"{El_’reﬁt‘f e»f the-members-of the

(l’i‘) Comrnencement of Appeal -to-the- ( SR ﬁea}eﬂRewe‘w by the Commission:

(a) Copies of the hearing officer's Qrder will be served on each of the participanis in accordance with
OAR 340-011-0097 The Hhearing Sofficer’s Final-Order shall-will be the final order of the
Commission unless w1th1n 30 days from the date of mahing-erit-not-matled thenfrom-the-date-of
persenal-service, partesa_participant or; a member of the Commission;-es-the Departeaent
ﬁles wrth the Comrmssron and serves upon each pérty ~and the Department a-Netiee-of- Appaalpartir’ipan

a proof of service alﬂ.a%rwd] not be a ground for d1sm1ssal of the Neaceut—AppealPetitlon—

(b) The tlrnely ﬁhng an{l SEFEE- of 2 NOHC@ -of-AppealPelition is a Jurisd1ct10nal requ1rement t—‘o*r--t-l—}e

2 waf : si-and cannot be waived, =

filed-ar wrv«ad late- shall- notbe {:emidered and shatl-not-affeet-thevalidity-of the- Hearing- {}tﬁcer -Final
Order-which-shall-remain-dn-ful-force-and ef-'t—'eet—,—

(c) The timely filing and-serviee-of a suttie
will automatically stay the effect of the hHearing otMficer’s Einal- Order

(d)_In any case where more than one participant timely serves and files a Petition, the first {o file
will be the Petitioner and the latter the Respondent.

("’ “’) Contents of Netice ot' Appealthe Petition for Commission Revi ew A Notiee—-ef——f—\-ppeal

mftsster-srat-Potiion

that the Commission review the hiHearing nOfficer’s Fihal Order.

(34) Procedures on AppealReview:

(a)—iﬁeﬁall%aet—s Petitloner s Exceptions and Brief ,
filing of his-Netice-of Appealthe Petition, whichever-is-later; the Appellant-Petitioner shalimust -file with
the Commission and serve upon each etherparbyparticipant written exceptions, brief and proof of
service. The Sueh-exceptions must shat-specify those findings and conclusions objected to-und
}'@rl’&ﬂﬂlﬂ-gg, and shall-algo include proposed alternative findings of fact, conclusions of law, and order

Matters not raised before the hi earing o{}fﬁcer md}l w1h not be considered except when necessary to
prevent mamfest 1njust1ce ln -ARY-GHEE-V hei - opposm p&rties 4 melv serve-and-f lel MNetices-of -Appeal

(b) r%f}pellee Re ‘pondent S Brief' ~-Bach pagty-ac-served-with- eaceptie-&s ane-briet- shali
meep(uﬂcmant wrll have 30 days from the date of semvdeeorfiling of the Peiitioner’s exceptions and

brief, whiche —in which to file with the Commission and serve upon each other
pae tﬂgarticipan an answermg brref and proof of serv1ce lf multmlc Petitions have been filed, the

.........

(©) Reply Brief. - EAG?*[}‘{ A pmwsed H- sulssect}nn {d) ot this sectiea- eaeh-party-served-with-aa
arwenng-brieba hallEach par ucmant will have 20 days from the date of service-erfiling of a
Respondent's brief, s #—in which to file with the Commission and serve upon each sther

party- amcrpant a reply brlef and proof of serv1ce
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and- hle Tag- wt}hl br %ef ETO8S Lt!}ﬂwermg bﬂet aﬂd pwof -of-serviee-There-shall-be-ne-eress-repbr-briel

zrrpidy

fef d) Bneﬁng on Commlssmn Invoked Rev1ew - Whenfe one or more members of the
o —redewish to
review a hearing oﬂmer 5 ()t der, and-where no p&r*rv—te—tne«ewsepalttelpant has tlmely eeﬁzed—cmd—ﬁled a
Metice-of-AppealPetition, the Chairman skal-will promptly notify the p&mes- pm LICIQRH[S of the 1ssue
that the Commission desires the parties-participants to brief - £
betets,_The Chairman will alse establish the schedule for filing of b1 1eta The pagties- ehall parﬂemant
niust limit their briefs to those issues. Where-one- OFMOTe raembers-af-the- Comma ssen-have cornrensed

be : wizWhen the
Cormmission msheh to review a hearing officer's Order and a participant also requested review, briefing
shat-will follow the schedule set forth in subsectlons (a) (b) and (c)—{d)—tﬁ}d—ft—} of this section :

i ; roquest, may extend any

Any request for an extension may be granted or demed in whole or in part.:
(eh)_Dismissal-Fatlure-to-Rroseente,-—-The Commission may dismiss any appeal-or-eross

allney

appeatPetilion if the ap
or brief required by thl:.ease rules.;

(gh) Oral Argument; —Followmg the eXpll‘atlon of the t1me allowed the parties-participants to
present exceptions and briefs, the Chairman el
argument before the Commission.:

(4%) Additional Evidence; A request to present additional evidence will be submitted by motion and
be accompanied by a siatement specifving the reason for the failure to present the evidence to the
hearmy officer. It the Commission grants the motion or decides on its own motion that additional
evidence 15 necessary. the matter will be remanded to a hearing officer for further procegdings.

(_}_S cope of RevieW‘ In AL appea} to-the-Commission-of-a- Heaﬁ-ﬁg@fheef -J ’r}al Order;

w-Petitioner fails to timely file and serve any exceptions

partlcula.r finding of fact, conclusmn of law, or order_except as limited by QAR 137-003-0665. Ateany
Haehing of i aet: ma-de h“ the Ht,{-umrsr Ofteor-the-Commission-may-make-gn-identical-ading vathovt-ary

\;} Addmoﬁa% Tvidense-li-ar-appeal-to-the-Commission-of e learine- Oficers-Finad Qrder-the
tiloﬁ-vrm:.ﬁtm ﬁ}ﬁ:‘g‘ 1:&1\6 aetditional-evidence- R-etﬁfeﬂts te-p’rnaeﬂ% additional e*o"rdeﬁe-e shall bo eubmﬁted

T i~ =

COFRTRIES !od -DRERY- of s tm"d -avder-pursiant-te-the-genaral- ptoeedﬁ}efm -ontested-cases preﬂuebed

- oo A
T T < i o

Stat. Auth.: ORS 183, %‘S & ORS 468.020
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Stats. Implemented: ORS 183.464
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74, DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, . & ef. 7-5-79; DEQ
7-1988, . & cert. ef. 5-6-88

340-011-0136
Powers of the Dlrector
(1) £ i3 The Director, on behalf of the Commission, may
execute any written order which has been consented to in writing by the parties adversely affected
thereby.
(2) The Director, on behalf of the Commission, may prepare and execute written orders
implementing any action taken by the Commission on any matter.
(3) The Dlrector on behalf of the Commlssmn may prepare and execute orders upon default Where:
(a) Fhe Fae o dy e ,
regpeest-a-hearmg- ang-have- t’u}cet t‘Lr file-a-proper-thnelyroquest-For-a- 1remmu A DETsOIl receiving notice
under QAR 340-011-0097 has failed to tmely request a hearing; or
(b) Having requested-a-henring;-the-adversely-atfocted-party-hus-failed-to-appear-at-the-hearing or-at
any-duly-scheduled prehearing-conterenceThe person requesting the contested case hearing failed to
appear at the hearing or mformed either the hearing officer or the Department that he will not appear at
the heat‘iﬂp' or

iater mtorm:, the Demrtment that he W]ﬁthdla.ws the request ﬁ‘n a hea.ungf

(4) Default orders erders-based-upon-fathure-to-appoar-shalkwill be 1ssued only upon the making of a
prima facie case on the record.

Stat. Auth.; ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183 .464

Hist.: DEQ 122, f. & ef. 9-13-76

’k n

E{ﬁ}t& Lﬁ%pi}!-:eﬁ%ﬁi—w
- } F he f&m +r0nmenta] Quahtv Commi Sﬁﬂeﬂ hereby dd-ep{‘-s--t-he-Attemey--@enem-ll&--M@del---l?ca—les

a2l

S S

upp-[lf_u}tl S te anv GORLES ted A eonduetedr Ln of tol the C Gﬂ}l‘ﬂl’.:m:@ﬂ -Of- demat p&rdurmt te- QAR; 340-

Public Records Access and Reproduction

340-011-0310
Purpose

Increased pubhc involvement and awareness of environmental issues has placed greater demands on
viewing and copying Department-ofE aatity enesrrecords. FhisruleQAR
340-011-0310 et seq. allows the Department to rﬁeﬁﬁp*ﬁggﬁﬁr[ ecover. its costs for providing these
services, as authorized by Oregon statute. Furthermore, these rules serve to ensure that all Department

records remain available for viewing and remain-intact for future use.
011-8 Attachment A-1
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Stat. Auth.: ORS 192.410 - ORS 192.505 & ORS 468.020
Stats. Implemented: ORS 192.410 - ORS 192.440
Hist.: DEQ 23-1994, f. & cert. ef. 10-21-94

340-011-0330

Bochlic Arcagey i Requests for Review or to Obtain Copies of Pablic Records

(1) The right to review reeords includes the right to review the original record whete practicable. It
does not provide the right to the requestor to locate the record himself or to review the original record
when it_contains exempt matenial. Reguests-for-Pubhe-Resords

(Za) Request to ew-review or copy public records swust-ghonld be made to, and shsH-will be
handled by, the appropriate Division-Section; Regional-Office-or-Department unit-staff maintaining the
records requested. For questions, contact the Departiment's-BEQ  ¢General dinformation number listed in
the phone book.

Qb{)—-Reque - mzw be- made- W g-by-tolephore-er-m-person-to-schedule-an-appomtment-to

(£3) Requests for Department records should be as specific as possible, including type of record,
subject matter, approximate record date, and relevant names of parties._Whenever possible, the recquest
should melude the site location or county of the facility if koown, 1f the request 1s unclear or Qv eﬂ\,
burde nsOMme, the Hc.p’zrtmem may request turther elarrtreatron of the request.

the ﬁeuartmem may eleet 13- provrde eaptes-of-general files or distinct sections of records that are hkely
to contam the requested records Forv er]ummous repmchtu}ﬂ {eque Depm’tmem staff-arees-require

Bivision: Resu}n bﬁ&tlﬂﬁ Emuch Labor&teh ot oi th«e Deﬁd—tmeﬂt shat-timit ;{-ﬂﬂ-’# lfsurf‘
ae hf,d ﬂed fﬂr- pubhc wewrng zmd G@pymg, -of- Departmem reemés AEEOF Glmuh% Reesy l{ﬂ -bus messvheu—rs

EHE

uﬁ-}ueﬂt srerrmfr f'h&l‘ l*n ave-the G}:t jon af aH{}wmgj rovieveand-eopying et ]}hhhb iet,er'%s dusingthe

{4} Reguests (o uther 'ewew or obtain copies of records may be made in writing, by telephone or
wi-person. The Department may require a request to be made in writing if needed for clarification or
cation of the record request,

{a) Each Department office will establish daily hours during which the public may review the
Department's records. The hours maintained in each office will be determined by staff and equipment
available to accommodate record review and reproduction,

(be) Pursuant to ORS 192.43 0(1) and this rule each Dt "mn Reﬂiem -0 Er’mehDepartmen ofﬁce

(cf) The Department accommodates pubhc records requests from persons w1th dlsabllrtles in
accordance with the Americans with Disabilities Act.
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(de) The Department's ability to accommodate in-person reguests may be limited by staft and
equipment avaitability, Additionally 2prior to making records available for public review, the
Department statf-shatbwill ascertain whether the records requested are-is exempt from public disclosure
under ORS chapter 192 and other applicable law.

{3} Time o provide requested records: The Department will respond 10 a record request as quickly
as 'reasonable This time frame wiil vary deDendinv on the \?olume of 1‘ecords 1‘9queqted staﬁ"

emmm from dibclosul e, and the necessity oi consulting w1th 1&5;&1 counsel. If the Department
determines that it will reguire more than 30 davs to respond to a record request, it will inform the
reguestor of the estimaied time necessary to comply with the record request,

Stat. Auth.: ORS 192.410 - ORS 192.505 & ORS 468.020

Stats. Implemented: ORS 192.420 & ORS 192.430

Hist.: DEQ 23-1994, {, & cert. ef. 10-21-94

340-011-0340
Procedures-{osts for Hardeopy ReproduetionsHecord Review and Copying

(1) ueqtﬁ*;tq fl-(}t L ﬁ-ﬂi{ b‘y E}E-Q %’:&ﬁ‘ P‘E‘&‘Eﬁ@ﬂ‘&"ﬁk shifg-te- ob%&m hardcapwg -oi-public-records

unless the Department has a confract Wlth the person remeving the 1ecord5.
(3"") Hardcopy Rom-rd%‘

Dépértment office. Uée of non-Diepartment equiDm@n’L within a Department office will not be allowed
without staft being present.  Stait nme will be charced at 530 G0 per hour. The Department office may
detbrmine ‘rhat use of 1‘1011-DeDar‘rment equinment will not be allowed based on:

(B} Space hmﬂahom Fm the equmment
(:}) ‘wu{a _}oet fo-reng Gﬂa{ﬂe }ﬂc‘mct{{)ﬁ: -staft appmval taﬁ‘ Bupe{"v}%}()}l -trreh-ceHprRent- wmlabmty, &

sueh-requests-hust bc\ APBTEY: ed b}-’ (Ledignate'i reeords ﬁei&almel evemeei-r-}g--t-he "‘mcﬁlc records
TS n'c"'Jd

(5 %w sehedute-for- Hardeopy-Reprodustions -
{b} Reimbursement of Department staff fime: An hourly rate of $30.00 will be assessed for any

staff ime greager than 15 minutes speni locating records, reviewing records to delete exempt material,
supervising the inspeetion of records, copving records, gertifying records. and mailing records. The
Department may charge for the cost of searching for records recardless ot whether the Department was
able to locate rhe recuested record,

“{cy Reimbursement of Department of Justice Attorney General time; 1T necessary to respond o a
record request, an hourly rate of $90.00 will be assessed for any Department of Justice Attorney General

time spefit reviewing records to delete exempt material.
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{d} Copy Charges: The fee schedule listed below is reasonably calculated to reimburse the
Department for the actual costs of making records available and providing copies of records. recerd
reproduction services-and-produets:_The per-page copy charge includes 15 ninutes of staff time for
routing file suarehes

(AP) i

(1 "&)Complete set --$35.00;

(ii8)Update Serv1ce._----------$1 15.00 (per annumy;

(it€)Individyal- Divisions; ——8$0.05 (per page).

_{eyFeadily-aceessible-records-requiring average statt-tirne to-retrieve-and-refile-doeuments:

(BA)_Har dBE{Hia{%copy (black and white, letter or lepal size), ——$0.25 {per page}.: Costs for
other sized or color copies will be the Department's actual cost plus staff time,

_{-B}Sel—f-eepﬁ $ﬂ H {per pwe}

A)HTQ ataﬁ \"ij - 25 {r)ef paﬁe)

{ E-‘y}&;elrf uaﬁ}v R {i-aei pwe}
ot i-, ; . .

it - M e£ ‘54 “s-@-]
{{:¢) Additional charges-w = ;
(i#-)Fax charges; —8$0.50 (per page)
(Bi)Document certification. -precessins——3$2.50 (per certificate);

(1ii$)Invoice processing; —$5.00 (per 1nv01ce)
{(iv®)Express Malhng_ -actual or minimum of $9.00;
(v L)Archwe Retr1eva1 actual or minimum of $10 00.

{ 3 ) Elecn OniC Reuords‘

{a} Copies of requested electronic records mayv be provided in the format or manner maintained by
the Department,  The Department will perform all downloading, seproducing, formatting and
manipulating of records. Public access to Department computer terminals may be possible as such
terminals become available i the future,

{b)_Reimbursement of Department staff time:_An hourly rate of $40 00 will be assessed for any
statt time spent focating records. reviewing records to delete exempl material, supervising the inspection
of records, downloading and manipulating records, certifying records and mailing records, The
Department may charge for the cost of searching for records regardless of whether the Departiment was
able to locate the requested records. _

{c) Renmbursement of Department of Tustice Attorney General time;If necessary to respond fo.a

ccord request, an hourly rate of $90.00 will be assessed tor any Department of Justice Attorney General
time spent Teviewing records to delete exempt material.

{(d)_Hardcopy printouts (black and white: legal or letier size), $0.25 per page. Costs for other sized
or color copies will be the Department's actual cost plus staff time.

{2) Other media {if provided by the Department);

{A) _Dhskettes: $1.00 each;

{B) 2 hour VHS videocassette: $6.00 each;

{C). Maenetic Audio Tapes: $3.00 each;

(D) _Compact Disks: $3.00 each,
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(1) _Additional charges:

{A) Fax charges: $0.50 {per page).

{B) Docuntent certification: $2.50 (per ceriificate).

() Invoice processing: $5.00 (per invoice);

(D) Express Mailing: actaal or oninimum of $9.00;
(B)_Archive Retrieval: actual or minimum ot $10.00.
Stat. Auth.: ORS 192.410 - ORS 192.505 & ORS 468.020
Stats. Implemented: ORS 192.440

Hist.: DEQ 23-1994, f. & cert. ef. 10-21-94

340-811-0359

+1y-Meldngs-Coples-of Eleatreﬂ:tc R@f:@fdﬁ
e AJ the ng{m Pu—bhc Rece ek l& w-goes-net 1m«p@ 503 dut -fo-ereate- jmbhc, +-ec0+ds -copies-ef

eEofd-fa pmxﬂl&eﬁon HOELERS &ﬂd I odth,%&--fl--hﬁ Dapam]}em prc-‘feru ‘rha% the requestings-pasty-provide- the
m{‘d}ﬁ $a-be- xltci‘d tor dat'} +eprodustion-if thea aques te—r—-deeg fot-supphe-the-media—the-Pepariment-may

W o

{B 1{3-00 -2F- éﬁ’i Q BRE—- 525 Gﬂ ench:

{'—a‘;—} e VPS V;demas ett %é—(—)(—)—-emh
- M&@nehc r‘\uclw--I—apﬂs- -D0-mingte-

( B) f)f}e,ﬂment Cort- ‘£’? 5@ ( per {;EFEl-f-}Gz}tl@ﬁ}
Hebnvelee- ]}E OC#&S%H": 55 F}G-{-pe-}--i-m’eue)
ir s

H;f‘e Q w-!@‘*)«i- - cert---@f 10-21-94

340-011-0360
Collecting Fees
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{1) Method;_----Payment may be made in the form of cash, check, or money order. Make checks
payable to “Department of Environmental Quality.”
(2) TF-'[%HE‘.-{}f-P-ar\v‘-Eﬂ&}l% Reqsestets shall- fmehe aetal- pwnaent OF nmhe afraﬂgements for-payment

8—}—B1111ngL —-Requestors w1sh1ng te be bllled may make such arrangements at the time of
i—'ep%@dﬂ oo Tec,ord request. Purchase o@rders will only be accepted for orders $10.00 or more.

{ }R—eitl ek s---------Rﬂtené of-fees-chatl-be- n}ade when-pre- pawment -eeeeeds actuai BOSE:

(46) Conts-for-Other Pubhc I{emrds Reasonable costs associated with responding to a request to
reVIEwW o copy.a record pr ; not specifically addressed by these tsisrules
may be assessed_including the aetuai COStE mr thc, Department t¢ have another person make copies of the
regords.

(5) Prepayment of Copy Costs; Dependine on the volume of the records requested. the difficyliy in
determining Whether anv of the 1'eeords are exempt ﬁ'om di sc;losure "md the necessitv of consultinu with

ad require mepawnent of the est_lmated ehzu ges, It t.he a.ctm,l uhal ges are Jess than the prepayment, dnjy
VET 1}<.Vment m i be refunded to the requestor.

Be wﬂd—t-r}: B Iewnem H-repradustions-ofrecor ds fe-Aet requested:
Stat. Auth.; ORS 192.410 - ORS 192.505 & ORS 468.020
Stats. Implemented: ORS 192.440
Hist.: DEQ 23-1994, f & cert. ef. 10-21-94

340-011-0370

and correct copy of the quunal record. The Department cannot certlfy as to any subsequent changes or

mampulatlon of fzhat elreetmﬂ}cthe record. Fhe- I)opa-itmeﬂt shell;upen-request-provide-certified
| 1,1, 1 B g ‘ - <3k C

53
T

Stat. Auth ORS 192 410 ORS 192.505 & ORS 468 020
Stats. Implemented: ORS 192.440
Hist.: DEQ 23-1994, f. & cert. ef. 10-21-94

340-011-0380
Fee Waivers_and /Reductions
_-’-F-'-he--@epet—‘-tm—e—u—t—-det—et-ﬂ-}%ﬁe -that-the- feﬂewmg waiver s e{‘cucti{m e-t?--t‘ees—-a—ve-iﬁ--t-h-e--}-)ub{-ie--i-n—tei-‘es-‘e-

it n -
LT ST T E, ©r LGOS

weaiversireductions-shall be-g umted -ag-prevvided-by- Jchis rule-untess-otherwise- fue}nalted 'W Javw:
(1) {TE‘E}E’Fdl- Foe! f‘a’alveﬁ For Hz’ﬂ dcnpr Reproduetiem/ Py mtotl{-s c}f Ele{,trenﬁ, Reeor elg--

pfm istons--Ord 11131‘113 Tthere will sh&ll be no charge for one copy of a pubhe reeordles'

(a) When the material requested is currently being distributed as part of-orbasbeenpreparedfor

48 £- the public participation process such as a news release or ;-public notice—er

ether BEQ- pu’eheata«on
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(b) When the material requested has been distributed through mass mailing and is readily available
to the Departmen{ BECQ-staff at the time of request.

{c) When the records request is made by a local, state, or federal public/governmental entity or a
representative of a public/
governmental entity acting in a public function or capacity. Even if a person guahfies under this
subseciion. the Department may still charge for either record review or copying based on the following
factors:

¢ financiat hardship on the Department;
3) The extent of time, expense and interference with the Department's regular business;

(€3 The volume of the records regnested, or
{I}) The necessity to seeregate exempt fr otn Do~ exemm materlala
(2) Public Tnterest Amlual_Fee Walvers . Redustonsfor

(mf\) m;ord}b; An approved annual fee waiver/reduetion _allows the requestor to either review or
obtam h&d{;@ﬁ! ot electi onie-reproduction-at-ne-charge-erat-a-substantially-reduced-rate-mbject-to
— ' one copy of a requested record at no charge. Fee waivers are

{‘"}‘ F ee- WT »9,1 Number Eaah lﬂdi’vidtl%i— fp oupf o gamz&tmﬁ ﬂshal% bre- &sw_,md -8t- }:Lee Waw&:
‘\mmbu T}wa mm\bet mth be-raar ked -ai-gi-retevant- femw - tee-voriver-1s-requested:

[" ! A person -ﬂ'—l(:ﬁ—‘f—i—d:‘;‘:&ld{ g —'aﬂ-ps-~ﬂi—ld--@1=g-:,-:31ai-z-aﬂ-aﬂf including membfns ut the news medla 'uld no-
nrofit organizations may be entitled to £e-an annual fee walver
#hover- provided that # i :
Dcp‘% L:}l“ﬂ{ a Fee V\*dwm For m 18 conmle‘[ud and am)roved by the [}enamnent T he ﬁorm st 1denqu

s_z,m";emj pubuu a}.}d thn.t such m:tormauoﬂ is generally 1n the interest of And benefit to the Dubllc w1thm
the rheaning of the Public Records Law_Additional information mayv be requested by the Department
prier to granting any fee waiver,

i} Members-of the News Media-{ Detined-priamarily-as:--a-statt reporter- who-wotls - for-a-regularly

él’crhx..ﬂ’ﬂﬁdﬁ& mtemm{mn ofthe kmd almﬁﬁinee‘: bry-the- Depm lmefi% to-the- vﬁ%lefal publie: a;ﬁé ﬂaﬂ sueh
infor ma&oh 1S-HOReF aily -ar-the-interest-ef-and benoﬁ% to the- pubhc wthin-the- meanmﬂ - tho QTQEGH

{c) Even n“ 4 person hdS a lee waiver, the Depariment may charze for etthel record review or

copving based on the following factors:
{(A)_Any financial hardship on the Department:
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(13} The extent of time. expense and interference with the Department's regular business;
{CY The volume of the records requested:
(D') The m‘:ce*;sitv to segremte exemm ﬂ'om non- eumpt matcrialb' a.nd

of the request@r.

(3b) Case-by-Case Waivers_or /Reductions; A person!«am-tpl ergamf&ﬁmf that does not request,
or is not approved for; an annual waiver, . .' : ;
request a waiver or a /reduction of records review or reproductlon t-eeﬁ costb ona case—by—caSe bams H
HEEOT dmce v«nth the-Bregen- Dub%m -Reecords Lttw

(-fl-)--;f‘{d{ht*mm} snformatien-may-be-requested-by-the-Department-prier-to-granting-any-fee-waiver
- Je

Stat Auth ORS 192.410 - ORS 192.505 & ORS 468.020

Stats. Implemented: ORS 192.440

Hist.: DEQ 23-1994, f. & cert. ef. 10-21-94

340-011-0390
Additonal-BrovistensbanitationsKxempt Records

- Fxampt-Reeords—All records held by the Department are public records unless %pecxﬁcal by
exempt from disclosure under ORS chapter 192 or other applicable law. If the Department determines
that all or part of a requested public record sheuld-not-be-inspected-or-copiedis exempt from disclosure,
the Department dan] will n0t1fy the requestor and the reasons why the Department considers the record
exempt, }

{ ?} 1n- dc,toriﬂﬂhng wfu,tln,r a:l-l -G Jﬂfy‘ pdﬁ uf a pubhc feeor d should-net-be- n;e,pecttd oF mpm{!

e 4]

Tetont

Stat. Auth ORS 192.410 - ORS 192.505 & ORS 468.020
Stats. Implemented: ORS 192.501 & ORS 192.502
Hist.: DEQ 23-1994, f & cert. ef 10-21-94
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Secretary of State
NOTICE OF PROPOSED RULEMAKING HEARING

A Statement of Need and Fiscal Impact accompanies this form.

DEQ - Director's Office . Chapter 340

Agency and Division Administrative Rules Chapter Number
Susan M. Greco _ (503) 226-5213

Rules Coordinator Telephone

811 S.W. 6th Avenue, Portland, OR 97213

Address

May 22, 2000 2:00 pm 811 SW 6th Avenue Portland Rm 10 Susan Greco _
Hearing Date Time Location Hearings Officer

Are auxiliary aids for persons with disabilities avallable upon advance request?
X Yes [ |No ~

RULEMAKING ACTION

ADOPT:

Secure approval of mile numbers with the Administrative Rules Unit prior to filing,

340-011-0122, 340-011-0124, 340-011-0131

AMEND:

340-011-0005, 340-011-0010, 340-011-0097, 340-011-0098, 340-011-0103, 340-011-0107, 340-011-
0132, 340-011-0136, 340-011-0310, 340-011-0330, 340-011-0340, 340-011-0360, 340-011-0370, 340-
011-0380, 340-011-0390; 340-012-0049

REPEAL: |
340-011-0102, 340-011-0116, 340-011-0142, 340-011-0350

v i}
Stat. Auth.: ORS 183.341, 468.020, 192.410 T
Stats. Implemented: ORS 183.341, 183.335, 183.430, 192.410-440

Vs L

RULE SUMMARY

Makes permanent temporary rule changes adopted in February 2000. These changes affect the
procedures for contested case hearings conducted by hearing officers from the Central Hearing panel.
These changes also adopt the most recent version of the Attorney General's Model Rule. Additionally
the rulemaking makes some housekeeping changes to the rules governing public records requests
including updating the amount charged to cover staff time and clarifies various procedures that the
Department has been following but have not been in th

L{/al%/ 00 %;%ﬂ ‘%///)/ 70

Last Day for Public Comment Authotized Signer and Date




DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
' for
Rule Revisions Regarding Contested Case Hearings and Public Records

Fiscal and Economic Impact Statement

Introduction

This proposal would replace temporary rules which were adopted in Febuary 2000 which covered
procedures for contested case hearings. These rule changes also adopt the most recent version of the
AG Model rules. There will be no fiscal impact due to the rules changes for contested case hearings
and the adoption of the AG's Model rules. Additionally the rulemaking makes some housekeeping
changes to the rules governing public records. It updates the amount charged to cover staff time
and clarifies various procedures that the Department has been following but have not been in the
rules.

General Public

- The general public will see an increase in the cost of reviewing and obtaining copies of the
Department's public records. The increase in the hourly cost of staff time reflects the increase in
salaries since the rules were adopted in 1994. Those members of the public which previously
qualified for a fee waiver of these costs will still be eligible for a fee waiver.

Small Business

_A small business will be effected the same way that the general public will be effected; if a small
business makes a record request to the Department, it will incur the costs of locating and copying
the records. '

Large Business
A large business will be effected the same way that the general public will be effected if a large

business makes a record request to the Department it will incur the costs of locating and copying
the records.

Local Governments

There will be no fiscal impact on local governments due to the rule changes. Under OAR 340-011-
0380 there is no charge to a local government entity for one copy of the Department's records. The
Department may determine that a charge is appropriate due to the burden on the Department to
respond to the records request. :

Attachment A, Page 1
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State Agencies
There will be no fiscal impact on state agencies due to the rule changes. Under OAR 340-011-0380

there is no charge to a state agency for one copy of the Department'srecords. The Department may
determine that a charge is appropriate due to the burden on the Department to respond to the
records request.

Assumptions _
Since the fee schedule contajned in these rules is based upon the Department's actual costs in

making public records available, there will be no fiscal impact on the Department.

Housing Cost Impact Statement '
The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached

single family dwelling on that parcel.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
* #*

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

This proposal would replace temporary rules which were adopted in Febuary 2000 which covered
procedures for contested case hearings. These rule changes also adopt the most recent version of the
AG Model rules. Additionally the rulemaking makes some housekeeping changes to the rules
governing public records. It updates the amount charged to cover staff time and clarifies various
procedures that the Department has been following but have not been in the rules.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? [ |Yes X No

a. Ifyes,identify existing program/rule/activity:

b. Ifyes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? [ | Yes [ ] No (if no, explain):

¢. If no, apply the following criteria to the proposed rules.

Staff should refer to Section II, subsection 2 of the SAC document in completing the evaluation form.
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine
Resources; and Goal 19 - Ocean Resources. DEQ programs and rules that relate to statewide land
use goals are considered land use programs if they are:

1. Specificallyreferenced in the statewide planning goals; or

2. Reasonablyexpectedto have significanteffects on
a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:

- The land use responsibilitiesof a program/rule/actionthat involved more than one agency, are
considered the responsibilities of the agency with primary authority.

- A determinationof land use significance must consider the Department's mandate to protect public
health and safety and the envircnment.

Attachment B, Page 1
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In the space below, state if the proposed rules are considered programs affectmgland
use. State the criteria and reasons for the determination.

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Division

Attachment B, Page 2



Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1. Are there federal requirements that are applicable to this situation? If so, exactly what
are they? No

2.  Are the applicable federal requiremelits performance based, technology based, or both
with the most stringent controlling? N/A '

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements? N/A

4. Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later? N/A

5. Istherea timing issue which might justify changing the time frame for implementation
of federal requirements? N/A ' '

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth? N/A '

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field) N/A

8.  Would others face increased costs if a more stringent rule is not enacted? N/A
9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,

Why? What is the "compelling reason" for different procedural, reporting or monitoring
requirements? N/A

10. 1Is demonstrated technology available to comply with the proposed requirement? N/A

11. 'Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain? N/A

AttachmentF, Page 1
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State of Oregon

Department of Environmental Quality Memorandum
Date: 4/14/00
To: Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements - Rule Revisions Regarding
Contested Case Hearings and Public Records

This memorandum contains information on a proposal by the Department of Environmental
Quality (Department) to adopt new rules/rule amendments regarding the procedures for contested
case hearings conducted by hearing officers from the Central Hearing Panel and procedures for
revewing and obtaining copies of the Department's public records. Pursuant to ORS 183.335, this -
memorandum also provides information about the Environmental Quality Commission’s

intended action to adopt a rule.

This proposal would replace temporary rules which were adopted in Febuary 2000 which covered
procedures for contested case hearings. These rule changes also adopt the most recent version of the
- AG Model Rules. Additionally the rulemaking makes some housckeeping changes to the rules
governing public records. It updates the amount charged to cover staff time and clarifies various
procedures that the Department has been following but have not been in the rules.

The Department has the statutory authority to address this issue under ORS 183.341, 192.410
‘and 468.020. These rules implement ORS 183.341, 183.464 and 192.440.

Hearing Process Details '
The Department is conducting a public hearing at which comments will be accepted either orally
or in writing. The hearing will be held as follows:

Date: Monday, May 22, 2000
Time: 2:00 p.m.
Place: 811 S.W. 6th Avenue, Portland, Oregon Room 10 (10th Floor)

Deadline for submittal of Written Comments: = Wednesday, May 24 at 5:00 p.m.
Susan Greco will be the Presiding Officer at the hearing.
Written comments can be presented at the hearing or to the Department any time prior to the date

above. Comments should be sent to: Department of Environmental Quality, Attn: Susan Greco,
811 S.W. 6th Avenue, Portland, Oregon 97204.

This publication is available in alternate format (e.g. large print, Braille) upon request. Please
contact DEQ Public Affairs at 503-229-5317 to request an alternate format.



Memo To: Interested and Affected Public
Rule Revisions Regarding Contested Case Hearings and Public Records
Page 2 '

~ In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be
received prior to the close of the comment period. The Department recommends that comments
are submitted as early as possible to allow adequate review and evaluation of the comments
submitted. '

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments
received.

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
‘rulemaking proposal is July 14, 2000. This date may be delayed if needed to provide additional
time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you presént_oral testimony at
the hearing or submit written comment during the comment period. Otherwise, if you wish to be
kept advised of this proceeding, you should request that your name be placed on the mailing list.

What's in this Package?

Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rules are consistent
- with statewide land use goals and compatible with local land use plans.

Attachment C  Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment D The actual language of the proposed rule (amendments).

Background on Development of the Rulemaking Proposal
Why is there a need for the rule?
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The 1999 Legislature enacted House Bill 2525 which created a Central Hearing Officer Panel,
housed within the Employment Department to conduct contested case hearings on behalf of all

“state agencies. Agencies covered by HB 2525 must comply with the Attorney General's Hearing
Panel Rules which were effective on January 1, 2000. Agencies cannot adopt procedural rules
for contested case hearings unless the rules are required by state or federal law, the rules are '
specifically authorized by the Hearing Panel Rules, or the agency has been exempted from the
Hearing Panel Rules.

* In February 2000, the Environmental Quality Commission adopted temporary rules regarding

- contested case proceedings based on the provisions of HB 2525 and the Hearing Panel Rules.
This rulemaking will permanently repeal those rules that are no longer needed by the Department
and adopt procedural rules that are authorized under the Hearing Panel Rules. These include rules
that limit the availability of certain procedures during the contested case, provide for public
attendance at the hearings, and provide procedures for filing exceptions to a hearing officer's
order before the Environmental Quality Commission.

The temporary rulemaking also made some minor housekeeping changes and adopted the most
recent changes made to the Attorney General's Model Rules for use in rulemaking. Those
changes are also proposed to be adopted permanently in this rulemaking.

. This rulemaking is also making changes to the Department's public records rules. The majority
of these changes are of a housekeeping nature or clarify already existing Department policies.
The rules will require each office to establish hours for public review of documents based on
staff availability and allows the Department to require prepayment of costs incurred for large
requests. The staff houtly costs have been increased to reflect increases in salaries since 1994
and the changes also clarify that the Department can recover staff time when attempting to locate
the records. Finally it clarifies that a fee waiver only entitles a person to one copy of a record
and that regardless of the fee waiver, the Department may still elect to charge if the request is
burdensome or voluminous.

How was the rule developed?

An advisory committee was not used to develop these rules changes since the majority of the
changes do not involve policy decisions. The rule changes based on HB 2525 are required by
both the statute and the Attorney General's rules which are binding on affected agencies. The
changes to the public records rules are mainly housekeeping changes or place into rule policies
that the Department has already been following. The increase in the cost of staff hourly time
reflects increased costs to the Department based on salary increases. Additionally the
Department did not have time to convene an advisory committee due to time constraints in
replacing the temporary rules adopted in February.
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The Department relied on the following documents in developing this rule proposal:

Attorney General's Public Records and Meetings Manual (1997 and 1999 editions)

Attorney General's Administrative Law Manual (1997 and 1999 editions)

Attorney General's Uniform, Hearing Panel and Model Rules {(effective January 1, 2000)

House Bill 2525 (1999) '
Memorandum from Langdon Marsh to the Environmental Quality Commission dated January 25,
2000 and Correction dated February 9, 2000

Copies of the documents relied upon in the development of this rulemaking proposal can be
reviewed at the Department of Environmental Quality’s office at 811 S.W. 6th Avenue, Portland,
Oregon. Please contact Susan Greco for times when the documents are available for review.

Whom does this rule affect including the public, regulated community or other agencies
and how does it affect these groups?

The proposed rules regarding contested case hearings will have little, if any, effect on the public,
the regulated community or other agencies unless they are a party to a contested case hearing. If
so, these rules set forth the procedures to be followed.

The proposed rules regarding public records may have an effect on the public in that they will see
an increase in the cost of reviewing and copying public records due to increased cost of staff
.time. The increase in the rules reflects the increase in staff salaries since the current rules were
adopted in 1994. Other agencies will not be effected by this increase since ordinarily they can
review and copy public records without any cost.

How will the rule be implemented?

The majority of the changes proposed by this rule proposal are already being implemented by the
Department. For example, each Department office has already established hours for records
review based on its staff availability. The invoice forms used by the Department will be updated
to reflect any increased costs.

Are there time constraints? 7
The temporary rules that became effective in February must be replaced with permanent rules
prior to July 31, 2000. '

~ Contact for More Information
If you would like more information on this rulemaking proposal or would like to be added to the
mailing list, please contact: Susan M. Greco, Deputy Director's Office

Department of Environmental Quality, 811 S.W. 6th Avenue, Portland OR 97204

(503) 229-5213 or (800) 452-4011 TTY: {503) 229-6993 '



State of Oregon
Department of Environmental Quality - Memorandum

Date: 5/30/00

To: Environmental Quality Commission
From: Susan Greco
Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: May 22, 2000, beginning at 2:00

Hearing Location: DEQ Headquarters, Room 10

Title of Proposal: Rule Revisions Regarding Contested Case Hearings and Public
- Records

The rulemaking hearing on the above titled proposal was convened at 2:05 p.m.. The hearing was
‘closed at 2:45 p.m. People were asked to sign registration forms if they wished to present
comments. People were also advised that the hearing was being recorded.

4 people were in attendance, 3 people signed up to give comments.

Prior to receiving comments, Susan Greco briefly explained the specific rulemaking proposal and
the procedures to be followed during the hearing,

The following report provides a summary of written and oral comments received and the
Department's response to each comment. Comments are grouped by similar subject areas.
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Number Name

01 Michael F. Sheehan

02 Robert J. Caldwell, The Oregonian and Oregon Newspaper Publishers
Association

03 Melissa Powers, Northwest Environmental Defense Center and Northwest
Environmental Advocates

W1 Oregon Newspaper Publishers Association

W2 Nina Bell, Northwest Environmental Defense Center and Northwest
Environmental Advocates

W3 Michael F. Sheehan
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DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Rule Revisions Regarding Contested Case Hearings and Public Records

Department's Evaluation of Public Comment

Contested Case Hearing Rule Changes

1. OAR 340-011-0122 limits public attendance at a contested case hearing without
requiring any type of reasonableness or good faith standard.

Comment by: 03, W2, W3

A contested case hearing before a hearing officer is not considered a public meeting and
the public does not have a right to attend the hearing. Contested case hearings are
specifically exempted from the definition of a public meeting. See ORS 192.690. For this
reason, prior to the adoption of the Hearing Panel Rules, the Department's contested
case hearings have been closed to the public. In the Hearing Panel Rules, the
Department of Justice decided to make all contested case hearings open to the public
unless an agency determines that the hearing or all hearings should be closed to the
public. The Department has decided that unless a participant in the hearing wants the
hearing to be closed to the public, it will be open to the public.

2. OAR 340-011-0122 removes the public's ability to participate in a contested case
hearing.

Comment by: 03, w2

As previously stated, a contested case hearing before a hearing officer is not considered
a public meeting and the public does not have a right to attend the hearing. Evenifa
conlested case hearing was a public meeting, the public does not have a right to
participate in a public meeting of an agency. As stated in the Public Meetings Manual on
page 106, "the Public Meetings Law is a public aftendance law, not a public
participation law... {R]ight of attendance does not include the right to participate...."
Additionally the rules do not limit the public’s ability to participate in the hearing as an
intervenor as a party or limited party in the contested case.

3. The Clean Water Act requires that the state's procedures must be comparable with the
federal procedures to preclude a civil suit. Since OAR 340-011-0122 denies the public
the ability to attend a contested case hearing, these enforcement actions will not preclude,
future citizen suits.

Comment by: W2
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There is no express provision in the Clean Water Act that the public must be allowed fo
attend a contested case hearing involving an enforcement action. If there were such a
requirement, then the person who is subject to the enforcement action that wishes to
avoid a possible citizen suit, would not request that the contested case hearing be closed
to the public.

4. OAR 340-011-0122 would allow a contested case hearing to be closed upon the
request of any participant in the hearing including a witness.

Comment by: W3

Participant is defined in OAR 340-011-0005 to be either a party to the contested case
proceeding or the Department. Unless the witness was a party to the contested case, they
could not request that the hearing be closed to the public.

5. The public has a right to attend quasi-judicial decision-making process of agencies.
The rules interfere with that right.

Comment by: w3
See response to comment #1 and #2 above.

6. The rules regarding contested case hearings do not appear to anticipate challenges to a
permit by the public.

Comment by: 03, W2

A challenge to the issuance of a permit by a public member would not be handled in a
contested case hearing but would instead be filed in circuit court under ORS 183.480(1).
The issuance of a permit is considered an order in other than a contested case.

7. OAR 340-011-0097 lacks what needs to be included in the notice of opportunity to
request a contested case hearing.

Comment by: 03, W2

The elements that need to be included in contested case notice are provided in ORS
183.415 and OAR 137-003-0505. The Attorney General's Model Rules regarding
contested case hearings for cases conducted by the Central Hearing Panel became
effective on January 1, 2000 and became binding on the Department at that time. The
Department cannot adopt procedural rules for contested case hearings unless the rules
are required by state or federal law, the rules are specifically authorized by the Model
Rules or the agency has been exempted from the Model Rules.
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8. QAR 340-011-0097(5) states that a notice sent by regular mail is presumed to have
been received. This should be rebuttably presumed.

Comment by: W2

The language in this section should reflect the language contained in the Hearing Panel

Rules which states "Documents sent through the U.S. Postal Service by regular mail are

presumed (o have been received, subject (o evidence to the contrary.” The rule language
will be changed to reflect the Hearing Panel Rule language.

9. OAR 340-011-0102 should not have been deleted since the law does not preclude non-
attorney representation.

Comment by: w2

OAR 137-003-0550 is the rule regarding non-attorney representation. This rule became
effective on January 1, 2000 and was binding on the Department at that time. As
previously stated, the Department cannot adopt procedural rules for contested case
hearings unless the rules are required by state or federal law, the rules are specifically
authorized by the Model Rules or the agency has been exempted from the Model Rules.

10. OAR 340-011-0103 precludes Enforcement staff from making legal arguinents n a
contested case hearing. If the staff is an attorney, they should not be precluded from
making these arguments.

Comment by: W2

Staff of any agency besides the Department of Justice is prohibited from making legal
arguments on hehalf of an agency. See ORS 183.452. The Enforcement staff is still able
to represent the Department in contested case hearings involving civil penalfies assessed
under Division 012.

11. OAR 340-011-0107 should be rewritten to encompass situations besides civil
penalty actions. It is not possible to respond in the fashion contemplated by the rule to a
notice that merely states a permit has been issued.

Comment by: w2

A notice giving a person an opportunity fo request a contested case hearing is required to
include the elements provided in ORS 183.415 and OAR [37-003-0505. Thus a nofice
would not merely state that the permit has been issued if it entitled that person fo a
contested case hearing.

12. OAR 340-011-0166 should not be deleted. Subpoenas should still be allowed in
contested case hearings.
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Comment by: w2

OAR 137-003-0585 is the rule regarding subpoenas and the procedures for issuing a
subpoena in a contested case hearing. Subpoenas are still allowed. The rule became
effective on January 1, 2000 and was binding on the Department at that time. As
previously stated, the Department cannot adopt procedural rules for contested case
hearings unless the rules are required by state or federal law, the rules are specifically
authorized by the Model Rules, or the agency has been exempted from the Model Rules.

13. The rules need to contain what must be included in the notice under OAR 340-011-
0097, otherwise a person does not know what the scope of the hearing will be.

Comment by: w2
See response to comment #7 above.

14. OAR 340-011-0132(3)(g) should require mandatory oral argument. Failure to
provide oral argument poses potential due process violations and increases the public's
negative perception of the decision-making process.

Comment by: w2

ORS 183.460 and the Model Rules (OAR 137-003-0600 and 0650) require that the
parties to the confested case hearing be given an opportunity fo file exceptions and
present argument fo the agency after a proposed order has been issued. Neither requires
that oral argument be allowed. Traditionally the Commission has allowed oral
argument for matters that are before them.
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Public Record Rules Changes

1. Feel that the changes are part of an effort to diminish or restrict criticism of the
Department's efforts or to restrict access to public records.

Comment by: 01, 02, 03, W3

The Department is committed to ensuring public participation in its processes. It is vital
that the Department constantly communicates with the public about its programs. The
public must have an understanding of the Department's programs and participate in its
development for the Department to be effective. The Department works to keep the public
informed through mailings, news releases, public hearings and its web page. Thousands
of notices regarding the Department's actions are sent to the public each month. The

- Department utilizes advisory committees for the majority of its decisions. At any given
time aft least 20 advisory committees are in existence. Increasingly, the public can access
the Department’s records through less traditional means such as the web page.

The proposed rules make limited changes to the public records rules. The majority of the
changes are housekeeping or semantic changes. Some of the proposed changes require
the Department to be more responsive to the public. FExcept for the changes outlined
below, the procedures for viewing and obtaining copies of public records have been in
effective since 1994. The first significant change that the Department is proposing will
update its hourly staff charges from $18.00 to $30.00 and from $26.00 to $40.00. This
increase reflects the increase in costs since the rules were adopted in 1994, Additionally
the Department will now be able to recover its costs for staff time spent 'locating’ records
along with ‘copying’ records. The Department will require a staff person to be present
when a person is using their own equipment to copy a record. The Department can
charge the person for this staff time. Additionally, the Department proposes to recover
Department of Justice attorney hourly charges when it is necessary for the Department of
Justice lo review records fo determine if the record is exempt from disclosure. A rule
has been added that requires the Department to respond to a record request within a
reasonable period of time and if it appears that the time will be greater than 30 days, to
inform the requester of that fact. The Department has always been required fo respond
within a reasonable period of time under the Public Records Law. The other provisions
of this rule are new requirements. The rule changes also incorporate into the rule
several policies that the Department has been following. Specifically the Department has
offered other government entities one free copy of arecord. The rule now states that they
are only entitled to that one copy. Also government entities and those organizations with
a fee waiver have always been informed that the Department may elect fo charge them
Jor a record request depending on the magnitude of the record request.

The Department does not believe that its rules including the copy or hourly costs restrict
the public’s ability to view and copy its records. The majority of the public record
requests that the Department receives are from atforneys, companies or consultants. For
example since July 1999, of the approximately 450 public record requests that the
Department issued an invoice for, 17 of those requests were not from an attorney,
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consultant or company. The average cost of those 17 was $24.00. Of the approximately
350 public record requests that the Department collected money for but did not send an
invoice, 120 did not have a company listed. The average cost of those 120 requests was
$12.50. There is no way to determine how many copies or hours the Department spends
retrieving records that the Department did not charge for when the number of copies is
small or the request did not require significant staff time.

At any given time, there are 15 to 20 organizations that have fee waivers with the
Department. These organizations include the media such as The Oregonian, local
environmental groups such as Northwest Environmental Defense Center and inferest
groups such as Columbia River Crab Fisherman's Association. Additionally, other
government entities such as cities, counties and schools are not charged for record
requests. The Department does not track the number of copies acquired by these groups.

The Department attempts to respond to record requests in a timely fashion. Often this is
not possible. For example, the Department recently received a record request which will
require it fo research all the tax credit files back to the early 1970's. The requester
wished to receive the records within one week. Within a two week period of time, the
Department was able to provide the requester with approximately 14,000 copies. The
remaining records will be provided to the requester over the next few months as staff time
is available to work on the request. '

The Department believes that its rules balance the state's policy that the public is entitled
fo know how government is conducting its busines with protecting the integrity of its
records for future use by both the Department and the public.

2. Rule changes do not comply with the spirit of ORS Chapter 192.

Comment by: 01, 02, 03, W1, W3

See the response to comment #1 above.

3. The 'Department should attempt to recover more civil penalties from parties harming

the environment instead of requiring the public to pay for the Department's fiscal
problems.

Comment by: W2

As required by law, any civil penalties that the Department assesses and receives are
deposited into the general fund of the State. They are not returned to the Department fo
use. The Department is not funded by its civil penalty assessments. The fees charged for
a record request are used by the Department to cover those costs associated with the
request. :
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4. OAR 340-011-0330(2) will require record requests to be submitted to "staff" where it
previously stated "Division, Section, Regional Office or Department unit". This change
in language requires a requestor to identify the correct staff person to request records.

Comment by: 01, 02,03, W3

The rule does not require that a record request be submitted fo the particular person but
instead states that the record request will be handled by that person. The language
change reflects the reality of how records are handled by the Department. The staff
person who would be handling a current matier would have the records for that matier.
This is not a change from the current Department practice and is not a new requirement.

5. Changes outlined in #3 will lead to delays in getting records if staff is unavailable.
Comment by: 01, 02,03

The language change does not signify a change in the Department's practices. The staff
person handling the particular matter will have the records and will be the best person fo
handle the record request.

6. OAR 340-011-0330(4) requires that all requests for records must be in writing,
Comment by: W1

There is no requirement in the rules that a request must be in writing. OAR 340-011-
0330(4) specifically states that record requests "may be made in writing, by telephone or
in person”. This is nearly identical language as to previous rule language that was
already in the rules - see former OAR 340-011-0330(1)(b). This is not a new requirement.

7. OAR 340-011-0330(4) states that the Department may require that a request be in
writing. This will lead to delays in getting records based on arbitrary decisions by the
Department.

Comment by: 01, 02, W2

Frormer OAR 340-011-0330(2)(a) stated that the Department may require clarification of
a record request in writing. This new provision was designed to merely restate the
previous rule language. In response to public comment, the Department will change the
rule language fo clarify that the Department may require that a record request be in
writing if necessary for clarification or specification of the record request.

8. Agrees that the Department should be able to require a request to be in writing if the
request 1s denied or requires an hourly fee.

Comment by: W1
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The Department will change the rule language to reflect that it may require a request (o
be in writing for clarification or specification of the record request. The Department
agrees that in the two situations envisioned in this comment, it would be wise for the
person making the request o make the request in writing.

9. OAR 340-011-0330(4)(d) states that in-person requests may be limited. This will lead
to delay in getting records. '

Comment by: 01

Former QAR 340-011-0330(2)(c) stated that the Department could limit the number of
walk-in requests during a particular day. This is not a new requirement. The rule
provision is designed to deal with the reality of small staffs in some offices. Some offices
have as few as one staff person in that office. In some other offices, there may be only
one staff person in the particular program.

10. Office hours need to be uniform and have a minimum number of hours required for
each office.

Comment by: 03, W2, W3

This rule contains similar limitations that were previously in the rules - see former OAR
340-011-0330(2)(d). The rule provision is designed to deal with the reality of small staffs
in some offices. Some offices have as few as one staff person in that office. In some other
offices, there may be only one staff person in the particular program. The language is
designed to give offices maximum flexibility in setting hours for the public to review
records. This has been the Department's existing policy since 1994 and the public is still
served.

11. The rules provide for too limited hours to inspect records.

Comment by: 01, 02, 03, W1

See the response to comment #10 above.

12. The Department's obligation to provide access to review public records should not
depend on staff availability. Anything less than allowing the public to review records
during all normal business hours is a violation of the Public Records Law.

Comment by: W3

Under ORS 192.430, the Department has the authority to adopt rules that prevent
interference with the regular discharge of duties of its staff. The limit on hours for public
access to records is designed to deal with small staffs in some offices and allow them to

work outside the office as necessary for their duties. This has been in the Department’s
rules since 1994 and the public has still been able to review its records.
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13. OAR 340-011-0330(4)(d) requires that prior to making records available for
inspection, the Department must determine if the record is exempt from disclosure. This
requirement will lead to delay and will add to the cost of getting records due to staff and
attorney time charges.

Comment by: 01

The Department is required to determine if records are exempt from disclosure prior to
making those records available for public inspection. See Public Records Manual, page
8. Additionally this is not a new requirements but has been in the rules since they were
adopted in 1994.

14. OAR 340-011-0330(5) does not require the Department to ever respond to a record
request.

Comment by: 03, W2, W3

The Department is required by the Public Records Law to respond to a public record
request within a reasonable period of time after receiving the request.

15. The term "reasonable" as used in OAR 340-011-0330(5) is too vague; a specific time
frame for responding to a record request should be set forth in the rules.

Comment by: 01, 02, W2

The Department is required by Public Records Law to respond fo a record request within
a reasonable period of fime. This time frame will vary depending on the nature of each
record request and must be determined on a case-by-case basis. Additionally the
Department is authorized to adopt rules that prevent interference with the regular
discharge of duties of its staff. Requiring response to a record request within a certain
period of time regardless of the magnitude of that request, could, conceivably, interfere
with staff’s discharge of its regular duties.

16. The time frame for responding to a record request fails to recognize the fact that the
person requesting the imformation may need the information within a specific period of
time.

Comment by: W2, W3

See response to comment #15 above.

17. The rules should provide for deadline extensions in other proceedings for situations in
which the person wishes to use the records in those proceedings.

Comment by: w2
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The Department is often under legal requirements in other proceedings such as fimes fo
file an appeal or request review of a Department decision. These time frames cannot be
extended. The Department attempts to comply with a person’s time frame when
responding to a record request but may not be able to do so due to the magnitude of the
request.

18. The Department has failed to offer evidence that the costs for staff time are based on
its actual costs.

Comment by: 01, 02, 03, W1

The costs proposed in the rules are based on a computer model developed by our budget
office to compute ‘actual’ cost to the Department of staff time. Included in the hourly fee
are salary, benefits, services, supplies and agency indirect costs. This does not cover
additional hourly costs to the Department for typical overhead charges such as
holiday/vacation/sick leave and management overhead.

19. The Department should not charge for staff time while supervising someone making
a copy of a record with their own equipment.

Comment by: 01, 02, W1

The rule is designed to ensure the continued integrity of the Department's records. When
copying a large file, it is easy for parts of that file to be lost or to be returned to the file in
an incorrect order. Public Records Law authorizes the Department to take reasonable
measures to preserve the integrity of its records. "A public body may adopt
administrative measures fo supervise original document review." See Public Records
Manual, page 11. If staff is required to be present during the copying, then the
Department has the authority to recover its actual costs for that time.

20. OAR 340-011-0340(2)(a) does not protect the integrity of the Department's records
and should be deleted.

Comment by: 02, Wl

See the response to comment #19 above.

21. Staff time charges are too high.

Comment by: 01, OZ, 03, W1, W2, W3

The staff time charge in the proposed rules; is based on a computer model which-
computes the actual cost to the Department for its staff’s time. The $30 per hour charge

reflects the cost of an Office Specialist 2. The $40 per hour charge reflects the cost of an
Information Systems Specialist.
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22, Staff time charges should not include agency overhead costs.
Comment by: WI1, W3

ORS 192.440(3) allows an agency to establish fees "reasonably calculated to reimburse it
Jor its actual costs.” The hourly fee is based on a computer model which does include

- some overhead costs but these are "actual costs” to the Department. Therefore, it is
reasonable for the Department to recover those costs.

23. The hourly fee imposes an excessive burden on individuals in lower income brackets
and has environmental justice implications.

Comment by: W2

The Department has the authority under its rules fo provide either an annual fee waiver
or a one-time fee waiver to any organization or individual. A low income individual who
has requested records but is unable 1o pay for the associated fees, could apply for a fee
waiver.

24. Staff time charges should be less for electronic records since anyone can perform
online searches and send electronic copies.

Comment by: W2

The higher hourly fee for electronic records reflects the costs to the Department of an
Information Systems Specialist. This would be the person that would have the skills fo
manipulate electronic systems of the Department.

25. A $20 hourly charge should be sufficient to cover the Department's costs for staff
time. :

Comment by: W1

See response to comment 121 above.

26. The public should not be required to pay for Department of Justice attorney time,
particularly since it is within the Department's discretion to request Department of Justice
time.

Comment by: 01, 02, O3, W1, W3

The rule provision is designed to reimburse the Department for its actual costs in
responding to a record request. The Department will only be able to recover costs for

attorney time spent reviewing records to see if they are exempt, It will not be able to
recover costs associated with legal advice on public record requests in other instances.
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The Department of Justice charges the Department approximately $93 per hour for its
staff time. Reimbursement of attorney time is allowed as an agency actual cost in
responding to a record request. See Public Records Manual, page 12.

27. Department of Justice hourly time charge is too high.
Commentby:  O1, 02, 03, W2, W3

Rate is determined in the Legislatively adopted budget. Additionally, see response to
comment #26 above.

28. OAR 340-011-0340(2)(d) states that the per page copy charge includes 15 minutes of
staff time. 15 minutes is too short of time to accommodate record requests without
charging an hourly fee.

Comment by: 03, W2, W3

Fifteen minutes is designed fo encompass the time it takes staff to conduct a routine file
search and copy any requested rvecords. Prior to the proposed rule changes, the
Department charged an hourly fee once the staff had spent more than 15 minutes of time
on a record request. The Note regarding former OAR 340-011-0340(5)(d) states that an
hourly charge of $18.00 will be charged with a minimum of $4.50. The $4.50 is for 15
minutes of time. The Department has construed this note to mean that after 15 minutes,
staff time charges will accrue. Charging for staff time over 15 minutes is not a new
requirement.

29. The public should not be charged for 15 minutes of staff time regardless of how
much time it takes. An overcharge would occur if the record request takes less time.

Comment by: 03

The public is not charged for 15 minutes of staff time regardless of the amount of time a
record request takes. If the request only takes 10 minutes and involves no copying, there
would be no charge to the person. If the request takes 10 minutes of time and copies are
made, the cost would be for the copies only.

30. Staff time fees should only be assessed when the request takes more than the usual
time to fulfill the record request.

Comment by: W1
The Department has determined that a routine file search and copying of those records
will take approximately 15 minutes of staff time. A person requesting records will not be

charged for the first 15 minutes of staff time. Once the time exceeds 15 minules, the
charges will accrue. Additionally, see the response to comment #28 above.
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31. By charging an hourly fee, the public is being required to pay for the Department's
inability to readily locate its records.

Comment by: 01, 03, W2, W3

The Department is a decentralized organization in order to provide services more
locally. We have a multitude of vecords in various offices across the state and also in
storage. The records date back to the early 1970's and most likely number in the
thousands, if not millions. Some records are not located where they will be immediately
available.

32. The public should not be charged an hourly fee just to look at a record.

Comment by: 01

- Unless the record request requires more than 15 minutes of staff time fto locate the
record, the public will not be charged any fee for merely reviewing a record.

33. The public should not be charged a fee if the Department was unable to locate the
record they requested.

Comment by: 01, 02,03

The Public Records Manual on page 12 states that the Department may charge for
search time even if the Department fails to locate a record that the person requested.

34. All requests will result in staff time charges to the public.
Comment by: W3

Unless the record request requires more than 15 minutes of staff time, the public will not
be charged any fee. Additionally, see the response fo comment #28 and #29 above.

35. OAR 340-011-0330(4)(b) is unclear whether the records or the space is ‘unavailable'
Comment by: 02

The Department agrees and will revise the language to clarify that if there is space
available in the particular office, then thal space will be dedicated for reviewing records.

36. OAR 340-011-0380(2)(b) does not require the Department to determine whether the
request 1s within the public's interest according to the Public Records Law. Instead the
Department will be able to make its own determination of 'public interest' even if that
differs from the Public Records Law definition.

Comment by: w2
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The Department is required to comply with the Public Records Law. ORS 192.440(4)
allows an agency to waive or reduce fees if the reduction is in "the public interest
because making the record available primarily benefits the general public.” This is the
definition of ‘public interest’ that the Department must follow. Based on this comment,
the Department will add into the rule that its definition is based on the Public Records
Law.

37. OAR 340-011-0380(2)(c) allows the Department to charge for a record request even
if an organization has a fee waiver. This provision removes the entire point of offering a
fee waiver.

Comment by: 03, W2

The Department, in its letter setting forth the fee waiver, has always indicated that it
could charge for future record requests regardless of the fact that the organization has a
Jee waiver. This rule language now places that policy into rule. The provision is
designed to reimburse the Department for its costs for large record request which would
require considerable staff time and resources. The criteria are based on those in the
Public Records Law and the Public Records Manual, page 16. These criteria include the
magnitude of the request, the financial hardship on the Department to comply with the
request, the time and interference with the Department's regular business and the
necessity to segregate exempt from non-exempt records.

38. Agrees that media and non-profit groups should pay for large requests even if they
have-a fee waiver.

Comment by: w1

This rule provision is designed 1o help the Department recover its costs if the request is
particularly large and will require a significant amount of staff time. The Department
has been faced with this situation several times in the past and has not charged the
organization having the fee waiver.

39. Allowing an individual employee to determine whether a request "furthers the
particular needs of the requestor" under OAR 340-011-0380(2)(c) will lead to
uncoordinated and potentially inconsistent determinations.

Comment by: w2

"All requests for a fee waiver or reduction must be evaluated on a case-by-case basis.”
Public Records Manual, page 16. Despite the fact that the decision to waive or reduce
fees is discretionary, the Department must still act reasonably. Fee waiver decisions are
made by staff in the Director’s office and thus are consistent with the Department’s
policies, other similar decisions and ultimately, the Public Records Law.
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40. The proposed revisions to QAR 340-011-0390 removes the requirement that the
Department must explain why it considers a record exempt from disclosure.

Comment by: 03, w2

This portion of the rule should not have been deleted and will be corrected.
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DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Rule Revisions Regarding Contested Case Hearings and Public Records

Department's Changes to Rules Based on Public Comment

Contested Case Hearing Rule Changes

OAR 304-011-0097(5)
Proposed rule language
Regardless of other provisions in this rule, documents sent through the U.S. Postal

Service by regular mail are presumed to have been received if mailed to a person's last
known address.

Based on comment #8 rule language has been changed to:
Regardless of other provisions in this rule, documents sent by the Department through the
U.S. Postal Service by regular mail to a person's last known address, are presumed to
have been received, subject to evidence to the contrary.

Public Record Rule Changes

OAR 340-011-0330(4)
Proposed rule language
The Deparment may require a request to be made in writing.

Based on comment #7 rule language has been changed to:
The Department may require a request to be made in writing if needed for clarification or
specification of the record request.

OAR 340-011-0330(4)(b)

Proposed rule language:
Pursuant to ORS 192.430(1) and this rule, each Department office shall designate and
provide a supervised space for viewing records if available.

Based on comment #35 rule language has been changed to:
Pursuant to ORS 192.430(1) and this rule, each Department office shall designate and

‘provide a supervised space, if available, for viewing records.

OAR 340-011-0380(2)(b)

Proposed rule language:
The form must identify the person's specific ability to disseminate 1nf0rmat10n of the kind
maintained by the Department to the general public and that such information is generally
in the interest of and benefit to the public.
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Based on comment #36 rule language has been changed to:
The form must identify the person's specific ability to disseminate information of the kind
maintained by the Department to the general public and that such information is generally
in the interest of and benefit to the public within the meaning of the Public Records Law.

0OAR 340-011-0390

Proposed rule language:
All records held by the Department are public records unless exempt from disclosure
under ORS chapter 192 or other applicable law. If the Department determines that all or
part of a requested public record is exempt from disclosure, the Department will notify
the requestor.

Based on comment #40 rule language has been changed to:
All records held by the Department are public records unless exempt from disclosure
under ORS chapter 192 or other applicable law. If the Department determines that all or
part of a requested public record is exempt from disclosure, the Department will notify
the requestor and the reasons why the Department considers the record exempt.
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Environmental Quality Commission
Rule Adoption Item
|:| Action Item

[l Information Item Agenda Item B

July 14, 2000 Meeting

Title:
Amending Oregon Hazardous Waste Rules

Summary:

Amend Oregon Administrative Rules to permanently adopt most federal hazardous waste rules
published between October 9, 1998 and April 12, 2000, and amend state-only hazardous waste rules
pertaining to hazardous blister and nerve agents and demilitarization residue. The purpose of
adopting the proposed changes to current federal hazardous waste and to state-only rules is: (1) to
largely maintain consistency and equivalency with the federal hazardous waste program, in order to

implement that program in lieu of EPA, and (2) to clarify and amend rules for hazardous nerve and
blister agent hazardous designation.

Department Recommendation:

Adopt the rule amendments as presented in Attachment A of the Department Staff Report.
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Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).



State of Oregon

Department of Environmental Quality Memorandum
Date: June 27, 2000

To: Environmental Quality Commission

From: Langdon Marsh, Director

Subject: Agenda Item B, July 14, 2000 EQC Meeting
Amending Oregon Hazardous Waste Rules

Statement of Purpose '

The Department routinely adopts federal hazardous waste regulations by reference to
maintain equivalency with the federal hazardous waste program, and in order to implement
the program in licu of EPA. These proposed rule changes:

e clarify or technically change the existing universal waste rules;
the organic air emission standards, and the land disposal restrictions;

¢ newly regulate hazardous waste combustors;
facilitate hazardous waste cleanups;

s exempt certain landfill leachate and gas condensate from the definition of hazardous
waste;

o establish new procedures for testing oil and grease in water; and

o allow metal bearing sludge to be accumulated for recycling.

In addition, the Hazardous Waste Program is proposing one modification to the state-only
rules to:

o clarify that blister and nerve agents are listed hazardous wastes, and to define
demilitarization residue.

The Department proposed to change the current toxic use reduction reporting deadline to
create more efficient and streamlined reporting by combining it with other hazardous waste
reporting. However, because of comments, and the fact that a more effective solution to the
problem may be found with more time and attention to the issue, the Department has
decided to withdraw its proposal. (See Attachment D, Summary, Evaluation and Response
to Public Comments Received, Page 6).

Background

On April 12, 2000, the Acting Director authorized the Waste Prevention and Management
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Division to proceed to a rulemaking hearing on proposed rniles which would amend
Oregon Administrative Rules to permanently adopt amendments to existing state
regulation of blister and nerve agents, and to adopt a number of federal hazardous waste
regulations with amendments promulgated through April 12, 2000.

The hearing notice was published in the Secretary of State's Bulletin on May 1, 2000.
Informational materials (sent April 13, 2000) and a Notice of Proposed Rulemaking (sent
April 14, 2000) were mailed to the mailing list of persons who have asked to be notified
of rulemaking actions, and to a mailing list of persons known by the Department to be
potentially affected by or interested in the proposed rulemaking action. Approximately
900 persons received the memorandum.

A Public Hearing was held on May 15, 2000, with Gary Calaba as Presiding Officer.
Written comments were received through 5:00 p.m. deadline on May 15, 2000. The
Presiding Officer's Report (Attachment C) summarizes the oral testimony presented at the
hearing and lists all the written comments received. (A copy of the comments is available
upon request.)

Department staff have evaluated and responded to the comments received (see
Attachment D). Based upon the evaluation of the comments, one modification to the
initial rulemaking proposal is being recommended by the Department. This modification
is summarized below and detailed in Attachment E.

Issue this Proposed Rulemaking Action is Intended to Address

The Department continues to propose to adopt without changes most federal hazardous
waste regulations (see Attachment B.5, Pages 5-11) that have been promulgated by the
U.S. EPA from October 9, 1998 through April 12, 2000. Most rules are corrections, or
technical amendments to those that are already in effect in Oregon through federal
implementation and oversight. Other rules proposed for adoption regulate Universal
Waste mercury lamps and will align the Department's existing Universal Waste mercury-
containing fluorescent lamp management program with the federal program. New
hazardous waste air quality rules, affecting the Umatilla Chemical Agent Disposal
Facility, will be implemented in coordination with the Air Quality Division, since a
substantial portion of those rules fall under their jurisdiction.

There are two rules proposed for adoption that may be considered less stringent than
current regulations (see Attachment B.5, Pages 12-13). One provides for an additional 90
days of storage for metal bearing sludge that large quantity hazardous waste generators
produce, provided (1) the metal in the sludge will be legitimately recycled; and (2) the
generator implements a Pollution Prevention (P2) program for any hazardous waste. This
is the first time the U.S. EPA has added a P2 component to a rule as a condition for rclief
from regulation. The second less stringent rule allows hazardous cleanup wastes to be



Memo To: Environmental Quality Commission
Amending Oregon Hazardous Waste Rules
Agenda Item B

July 14, 2000 EQC Meeting

Page 3

temporarily stored on the ground in order to facilitate cleanup. Generally, piling
hazardous cleanup wastes on the ground for any purpose triggers the Land Disposal
Restriction Standards, but under the new "staging pile" concept, those standards are not
required to be met. This relief from having to meet standards will facilitate cleanups.

Adoption of all of these rules will ensure that the Department remains the primary
implementing agency in the State.

The Department is not proposing to adopt three optional EPA rules. The Department is
not requesting any EQC action on these rules. They were included in the original staff
report in order to provide the regulated public with an understanding of how the Oregon
hazardous waste program aligns with the federal program. The Department will respond
to the comments made on these rules, but is doing so only to clarify its position regarding
these issues.

The Department did not receive any comments on the first rule the Department proposed
not to adopt. This federal rule modifies the requirements for post-closure permits,
allowing instead alternative state cleanup authorities, or enforceable documents, to be
used to impose the federal hazardous waste closure and post-closure requirements at non-
permitted land disposal facilities. The rule would explicitly allow the Department's
cleanup authorities to be used to impose the standards. The hazardous waste program
believes it currently has the flexibility to use state cleanup authorities to implement
RCRA corrective action, and is reluctant to proceed along the administratively intensive
path of "anthorizing" the Environmental Cleanup Program that adoption of this rule
would require.

The second federal rule the Department is not proposing to adopt received several

- comments. This federal rule eliminates RCRA regulation of "dredged matenal.”
"Dredged material” means material that is excavated or dredged from waters of the
United States. 40 Code of Federal Regulations §232.2. This less stringent federal rule
would allow listed hazardous waste "dredged material” from known sources to be cleaned
up and disposed under permits issued by the Clean Water Act (CWA) and Marine
Protection, Research and Sanctuaries Act (MPRSA), and not under the Resource
Conservation and Recovery Act (RCRA). Disposal of "dredged material" most often
occurs at a site located in waters of the United States, including the disposal of runoff or
overflow from a contained land or water disposal site. The Department believes that
eliminating hazardous waste regulation over hazardous waste toxic "dredged material”
removes an authority the Department should retain. This is particularly important as the
Department is in the process of developing a more holistic program approach to sediment
screening and management. It is important to retain this RCRA tool, pending the
development of this approach.
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Three commenters opposed the Department's position, insisting that "dredged matenials,”
according to EPA, could be managed safely under the CWA or MPRSA. Two
commenters argued that the Department should maintain flexibility and authority, and
that maintaining the ability under RCRA: to regulate "dredged materials” as hazardous
waste is warranted. The Department continues to believe that regulating hazardous
"dredged materials," including hazardous remediation dredged materials, from known
sources, may be necessary under certain conditions to protect human health and the
environment. '

The Department did not receive any comments on the third federal rule it is not proposing
to adopt. This federal rule allows the usc of Remedial Action Plans (RAPs), a spectal
form of a RCRA hazardous waste permit, for treating, storing or disposing of hazardous
remediation (cleanup) wastes. RAPs are legally enforceable "permit-like" documents
authorizing these cleanup activities. RAPs would not affect any cleanup obligation that
the responsible party has under RCRA, and the substantive cleanup portions of RCRA
that apply still need to be met. However, the Department believes that the Environmental
Cleanup Program already has sufficient legal authorities to impose and authorize
treatment, storage and disposal of hazardous remediation wastes, and therefore the
Department continues fo propose not to adopt the RAP rule.

In addition to the federal rules proposed for adoption, the Department continues to
propose to define "demilitarization residue” and to clarify the applicability of hazardous
waste codes to chemical nerve and blister agents that will be destroyed at the Umatilla
Chemical Agent Disposal Facility. No comments were received on this proposal to
clearly define chemical nerve and blister agents, and "demilitarization residue,” so that
proper management of these wastes may occur.

Lastly, the evaluation of comments the Department received on the proposal to streamline
Toxics Use Reduction reporting has led to withdrawal of the proposal. The proposal
would have changed the current reporting deadline from September 1 of each year to
March 1, which is the same deadline for companies to submit their hazardous waste
reports to the Department. Due to unforeseen impacts from, in large part, the federal
Toxics Release Inventory (TRI) reporting time frame, the Department has withdrawn the
proposal.

Relationship to Federal and Adjacent State Rules

This rulemaking proposes to adopt most federal hazardous waste regulations through April
12, 2000 making the Department's program equivalent to the federal program for those
rules. Our program is similar to Washington State's, except Washington State adopted parts
of HWIR, some of which we are not proposing to adopt, and Washington State adopted
the post-closure rule and dredged material exclusion, which we are not proposing to adopt
at this time.



Memo To: Environmental Quality Commission
Amending Oregon Hazardous Waste Rules
Agenda Item B

Tuly 14, 2000 EQC Meecting

Page 5§

Authority to Address the Issue

The Department has statutory authority to propose EQC adoption of rules under ORS
466.020, ORS 183.310 to ORS 183.550, ORS 466.005 to ORS 466.385 and ORS 466.890;
and implementing authority under ORS 183.325, ORS 183.335, ORS 183.337, ORS 192,
ORS 459, ORS 466.003, ORS 465.009, ORS 466.015, ORS 466.025, ORS 466.075, ORS
466.090, ORS 466.100, ORS 466.105, ORS 466.195, and ORS 468, and ORS 646.

Process for Development of the Rulemaking Proposal (including Advisory Commiittee
and alternatives considered)

The Department routinely adopts federal hazardous waste regulations by reference to
maintain equivalency with the federal hazardous waste program, and in order to implement
the program in lieu of EPA. An advisory committee was not formed for this routine
rulemaking, because the rules are already in effect substantially in Oregon.

Summary of Rulemaking Proposal for Public Hearing and Discussion of Significant
Issues Involved

At the May 15, 2000 Public Hearing, the Department presented its original proposal to
recommend EQC adoption of the rules set forth in Attachment B.5 of this report. The
Department's projected Oregon impact of each rule is discussed.

Most federal hazardous waste rules published through April 12, 2000 were included in the
proposal, including those that: (1) establish or revise hazardous air or land disposal
constituents when they are disposed, including correcting an erroneous reference to "mg/1
TCLP" for the non-wastewater arsenic LDR standard for potliner from aluminum smelting;
(2) align the state-only Universal Waste mercury lamp management program with the new,
federal analog; (3) increase from 90 days to 180, days the storage time for large quantity
hazardous waste generators when they recycle their metal-bearing sludge, and pursue
Pollution Prevention for any on-site generated hazardous wastes.

The Department also proposed to clarify that certain hazardous waste codes apply to blister
and nerve agents and to "demilitarization residue” generated by the Umatilla Chemical
Agent Disposal Facility. The codes dictate certain waste management practices and
disposal pathways. This rulemaking will clarify that these hazardous wastes are to be
classified as listed hazardous wastes by both federal and state hazardous waste
determination procedures. |

The Department's final rulemaking proposal dealt with aligning the toxic use reduction
reporting schedule with the hazardous waste reporting schedule, but because of comments
received, the Department has withdrawn its proposal. Currently, an important component
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of Oregon's Toxics Use Reduction (TUR)law is one that requires large toxics users and
large quantity hazardous waste generators to complete annual progress reports each year,
on or before September 1. Among other things, the reports describe efforts taken by the
toxics user to reduce or eliminate the use of certain toxic substances. The report is
maintained on-site, but a summary of some of the report information is submitted to the
Department no later than September 1, each calendar year after a plan is completed.
During the 1997 Legislative Session, several modifications were made to the statutorily
required annual reports. These changes significantly reduced the reporting universe of
facilities and reduced the quantity and type of information required to be submitted to the
Department. The Department proposed that, given that the reporting has been greatly
streamlined and given the Governor's Task Force on Hazardous Substance Reporting

- recommendation to simplify and make more efficient the reporting required by the
regulated community, we would remove the September 1 deadline, and combine the TUR
reporting with the annual hazardous waste generator reporting already required in the
Spring of each year.

Summary of Significant Public Comment and Changes Proposed in Response

The Department is proposing one change in response to commments. The Department is
withdrawing its proposal for annmual TUR reports to be submitted on or before March 1, or
within 65 days of mailing by the Department, whichever is later. Withdrawing this
proposed requirement has the effect of continuing with the current reporting schedule,
which is on or before September 1 of each year.

The Department thought that requiring the report to be submitted along with the hazardous
waste report in March of each year would make reporting easier for the regulated
community, because the TUR report typically is developed from the information on the
hazardous waste report. A commenter pointed out that some companies believed that the
proposed change would have been beneficial, some believed that it would not, and that the
original idea of having a September 1 deadline was that companies could do a more
comprehensive evaluation of their TUR efforts after completing the March hazardous waste
report and the federal Toxics Release Inventory report which is due in July. In addition,
because of an error in constructing the proposed rule, the Department gave the impression
that a new deadline of March 1 would apply to the submittal of the Annual Progress Report
to the Department, too, not to just the abbreviated reporting currently required to be
submitted to the Department. Finally, the commenter suggested that not enough discussion
had occurred on changing the current submittal deadline for the abbreviated annual report.
The Department agrees, which is why the proposed rule is being withdrawn.

Summary of How the Proposed Rules Will Work and How they will be Implemented

The Department intends to conduct field staff training for specific rules, such as the changes
to the Department's existing Universal Waste rule, and the metal-bearing sludge recycling
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rule. In addition, certain generators will be notified of their new regulatory obligations.
(See Attachment E, Rule Implementation Plan, for more detatl.)

Recommendation for Commission Action

It is recommended that the Commission adopt the rule amendments as presented in
Attachment A of this Department Staff Report.

Attachments

A. Rule Amendments Proposed for Adoption

B. Supporting Procedural Documentation:
1. Notice of Proposed Rulemaking Hearing
2. Fiscal and Economic Impact Statement
3. Land Use Evaluation Statement
4, Questions to be Answered to Reveal Potential Justification for

5.

Differing from Federal Requirements
Cover Memorandum from April 14, 2000 Public Notice

C. Presiding Officer's Report for Rulemaking Hearing
D. Summary, Evaluation and Response to Public Comments Received
E Rule Implementation Plan

Reference Documents (available upon request)

Written Comments Received (listed in Attachment C)
Federal and State Hazardous Waste Regulations

Approved:
Section: { ?ﬁ A
Division: MO M/\/F
Report Prepared by: Gary Calaba

Phone: (503) 229-6534
Date Prepared: June 27, 2000

£cgjc06/27/2000 12:54 PM
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ATTACHMENT A

Rule Amendments Proposed for Adoption

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION OF

THE STATE OF OREGON
In the Matter of Rulemaking )
OAR Chapter 340 )

Divisions 100, 101, 102, 105, 106, 113)

1. Rule 340-100-0002 is proposed to be amended as follows:

Adoption of United States Environmental Protection Agency Hazardous Waste and Used
Oil Management Regulations

340-100-0002 (1) Except as otherwise modified or specified by OAR Chapter 340, Divisions
100 to 106, 108, 109, 111, 113 and 120, the rules and regulations governing the management of
hazardous waste, including its generation, transportation, treatment, storage, recycling and
disposal, prescribed by the United States Environmental Protection Agency in Title 40 Code of
Federal Regulations, Parts 260 to 266, 268, 270, 273 and Subpart A and Subpart B of Part 124
promulgated through Oeteber9April 12, 19982000, except the amendments to 40 CFR Parts
2064, 265 and 270 as promulgated at 63 Federal Register 56710-56735, October 22, 1998, are
adopted by reference and prescribed by the Commisston to be observed by all persons subject to
ORS 466.005 to 466.080 and 466.090 to 466.215."

(2) Except as otherwise modified or specified by OAR Chapter 340, Division 111, the rules and
regulations governing the standards for the management of used oil, prescribed by the United
States Environmental Protection Agency in Title 40 Code of Federal Regulations, Part 279
promulgated through Osteber9;April 12, 39982000, are adopted by reference into Oregon |
Administrative Rules and prescribed by the Commission to be observed by all persons subject to
ORS 466.005 to 466.080 and 466.090 to 466.215.

(Comment: The Department uses the federal preamble accompanying the federal regulations and

"Note: On March 3, 1992, in 57 Federal Register 7628, EPA promulgated a re-adoption of
40 CFR 261.3, the mixture and derived-from rules, because the rules had been vacated as a result
of federal litigation. The EQC did not adopt this amendment at that time because the State had
independently and legally adopted mixture and derived-from rules under state law in 1984, and
has indicated its intent to maintain the mixture and derived-from rules with each annual
rulemaking update.

Attachment A
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federal guidance as a basis for regulatory decision—making.)

[Publications: The publication(s) referred to or incorporated by reference in this rule are
available from the Department of Environmental Quality.]

2. Rule 340-100-0010 is proposed to be amended as follows:

340-100-0010

Definitions

(1) The definitions of terms contained in this rule modify, or are in addition to, the definitions
contained in 40 CFR 260.10. ‘

(2) When used in Divisions 100 to 110 and 120 of this chapter, the following terms have the
meanings given below: |

(a) "Administrator" means:

(A) The "Department", except as specified in paragraph (2)(a)(B) or (C} of this rule;

(B) The "Commission", when used in 40 CFR 261.10 and 261.11; or

{C) The Administrator of the U.S. Environmental Protection Agency, when used in 40 CFR
262.50.

(b) "Aquatic LC50 (median aquatic lethal concentration)" means that concentration of a
substance which 1s expected in a specific time to kill 50 percent of an indigenous aquatic test
population (i.e., fish, insects or other aquatic organisms). Aquatic LCsg is expressed in
milligrams of the substance per liter of water;

(c) "Beneficiation of Ores and Minerals" means the upgrading of ores and minerals by purely
physical processes (e.g., crushing, screening, settling, flotation, dewatering and drying) with the
addition of other chemical products only to the extent that they are a non-hazardous aid to the
physical process (such as flocculants and deflocculants added to a froth-flotation process);

(d) "Collection”. See "Storage";

(e) "Commission" means the Environmental Quality Commission;

(f) "Demulitarization" means all processes and activities at the Umatilla Chemical Depot (OR
6213820917) and Umatilla Chemical Agent Disposal Facility (ORQ 000009431) from February
12, 1997 through Department approval of the closure of all permitted treatment, storage and
disposal units and facility-wide corrective action;

(2) "Demilitarization Residue" means any solid waste generated by demilitarization processes
and activities as defined in 340-100-0010(2)(f), except for (A) waste streams generated from
processes or activities prior to the introduction of nerve or blister agent into the treatment unit;
and (B) waste steams generated from maintenance or operation of non-agent contaminated
process utility systems;

(hf) "Department” means the Department of Environmental Quality except it means the
Commission when the context relates to a matter solely within the authority of the Commission
such as: The adoption of rules and issuance of orders thereon pursuant to ORS 466.020, 466.075

Attachment A
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and 466.510; the making of findings to support declassification of hazardous wastes pursuant to
ORS 466.015(3); the issuance of exemptions pursuant to ORS 466.095(2); the issuance of

disposal site permits pursuant to ORS 466.140(2); and the holding of hearings pursuant to ORS
466.130, 466.140(2), 466.170, 466.185, and 466.190;

(ig) "Director" means: |
(A) The "Department”, except as specified in paragraph (2)(g)(B) of this rule; or

(B) The "permitting body", as defined in section (2) of this rule, when used in 40 CFR 124.5,
124.6, 124.8, 124.10, 124.12, 124.14, 124.15 and 124.17.

(ih) "Disposal" means the discharge, deposit, injection, dumping, spilling, leaking, or placing of |
any hazardous waste or hazardous substance into or on any land or water so that the hazardous
waste or hazardous substance or any constituent thereof may enter the environment or be emitted
mto the air or discharged into any waters of the state as defined in ORS 468.700;

(ki) "EPA" or "Environmental Protection Agency” means the Depariment of Environmental |
Quality;

(l4) "EPA Form .8700-12" means EPA Form 8700-12 as modified by the Department;

(mk) "Existing Hazardous Waste Management (HWM) Facility" or "Existing Facility" means a
facility which was in operation or for which construction commenced on or before November 19,
1980, or is in existence on the effective date of statutory or regulatory changes under Oregon law
that render the facility subject to the requirement to have a permit. A facility has commenced
construction if:

{A) The owner or operator has obtained the federal, state, and local approvals or permits

necessary to begin physical construction; and either- '

(B)(1) A continuous on-site, physical construction program has begun; or

(it) The owner or operator has entered into contractual obligations -- which cannot be canceled or
modified without substantial loss -- for physical construction of the facility to be completed

within a reasonable time.

(nd) "Extraction of Ores and Minerals” means the process of mining and removing ores and |
minerals from the earth;

(om) "Generator" means the person who, by virtue of owner-ship, management or control, is |
responsible for causing or allowing to be caused the creation of a hazardous waste;

(pn) "Hazardous Substance” means any substance intended for use which may also be identified |
as hazardous pursuant to Division 101;

(ge) "Hazardous Waste" means a hazardous waste as defined in 40 CFR 261.3;

(rp) "Identification Number" means the number assigned by DEQ to each generator, transporter,
and treatment, storage and disposal facility;

(sq) "License". See "Permit";

(tr) "Management Facility" means a hazardous waste treatment, storage or disposal facility;

(us) "Off-site" means any site which is not on-site;

(vt) "Oxidizer" means any substance such as a chlorate, permanganate, peroxide, or nitrate, that
yields oxygen readily or otherwise acts to stimulate the combustion of organic matter (see 40
CFR 173. 151);

Aftachment A
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{wu) "Permitting Body" means:

{A) The Department of Environmental Quality, when the activity or action pertains to hazardous
waste storage or treatment facility permits; or

(B) The Environmental Quality Commission, when the activity or action pertains to hazardous
waste disposal facility permits.

(x¥) "Permit" or "License" means the control document that contains the requirements of ORS
Chapter 466 and OAR Chapter 340, Divisions 104 to 106 and 120. Permit includes permit-by-
rule and emergency permit. Permit does not include any permit which has not yet been the
subject of final Department action, such as a draft permit or a proposed permit;

(y») "RCRA" or "Resource Conservation and Recovery Act", when used to refer to a federal
law, means Oregon law;

(zx) "RCRA Permit" means Oregon hazardous waste management facility permit;

(aay) "Regional Adminjstrator" means:

(A) The "Department", except as specified in paragraph (2)(y)(B) or (C) of this rule;

(B) The "permitting body", as defined in section (2) of this rule when used in 40 CFR 124.5,
124.6, 124.8, 124.10, 124.12, 124.14, 124.15 and 124.17;

(C) The "Commission”, when used in 40 CFR 260.30 through 260.41.

(bbz) "Residue" means solid waste as defined in 40 CFR 261.2;

(ccaa) "Site" means the land or water area where any facility or activity is physically located or
conducted, including adjacent land used in connection with the facility or activity;

(ddbb) "Spill" means unauthorized disposal;

(eeee) "Storage” or "Collection” means the containment of hazardous waste either on a temporary
basis or for a period of years, in a manner that does not constitute disposal of the hazardous
waste;

(ffdd) "Waste Management Unit" means a contiguous area of tand on or in which waste is
placed. A waste management unit is the largest area in which there is a significant likelihood of
mixing of waste constituents in the same area. Usually this is due to the fact that each waste
management unit is subject to a uniform set of management practices (e.g., one liner and leachate
collection and removal system). The provisions in the OAR Chapter 340, Division 104
regulations (principally the technical standards in Subparts K-N of 40 CFR Part 264) establish
requirements that are to be implemented on a unit-by-unit basis.

(3) When used in Divisions 100 to 106 and 108 to 109 and 113 of this chapter, the following
terms have the meanings given below:

(a) "Acration" means a specific treatment for decontaminating an empty volatile substance
container consisting of removing the closure and placing the container in an inverted position for
at least 24 hours.

(b) "Beneficial Use" means the return of unused pesticide product (e.g., pesticide equipment
rinsings, excess spray mixture) or empty pesticide container(s) without processing to the
economiic mainstream, as a substitute for raw materials in an industrial process or as a
commercial product (e.g., melting a container for scrap metal).

{(c) "Department” means the Department of Environmental Quality.
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(d) "Empty Container" means a container from which:

(A) All the contents have been removed that can be removed using the practices commonly
employed to remove materials from that type of container; and

(B)(1) No more than one inch of residue remains on the bottom of the container; or

(i) No more than three percent of the total capacity of the container remains in the container if
the container is less than or equal to 110 gallons in size; or

(i11) No more than 0.3% of the total capacity of the container remains in the container or inner
liner if the container is greater than 110 gallons in size; or

(iv) If the material is a compressed gas, the pressure in the container is atmospheric.

(e) "Household Use" means use by the home or dwelling owner in or around households
(including single and multiple residences, hotels and motels).

(f) "Jet Rinsing" means a specific treatment for an empty container using the following
procedure:

(A) A nozzle is inserted into the container, or the empty container is inverted over a nozzle such
that all interior surfaces of the container can be rinsed; and

(B) The container is thoroughly rinsed using an appropriate solvent.

(g) "Multiple Rinsing" means a specific treatment for an empty container repeating the following
procedure a minimum of three times:

(A) An appropriate solvent is placed in the container in an amount equal to at least 10% of the
container volume; and

(B) The container is agitated to ninse all interior surfaces; and

(C) The container is opened and drained, allowing at least 30 seconds after drips start.

(h) "Pesticide” means any substance or combination of substances intended for the purpose of
defoliating plants or for the preventing, destroying, repelling, or mitigating of insects, fungi,
weeds, rodents, or predatory animals; including but not limited to defoliants, desiccants,
fungicides, herbicides, insecticides, and nematocides as defined by ORS 634.006.

(i) "Pesticide Equipment” means any equipment, machinery or device used in pesticide
manufacture, repackaging, formulation, bulking and mixing, use, cleaning up spills, or
preparation for use or application of pesticides, including but not limited to aircraft, ground
spraying equipment, hoppers, tanks, booms and hoses.

(j) "Pesticide Residue” is a hazardous waste that is generated from pesticide operations and
pesticide management, such as, from pesticide use (except household use), manufacturing,
repackaging, formulation, bulking and mixing, and spills. Pesticide residue includes, but is not
limited to, unused commercial pesticides, tank or container bottoms or sludges, pesticide spray
mixture, container rinsings and pesticide equipment washings, and substances generated from
pesticide treatment, recycling, disposal, and rinsing spray and pesticide equipment. Pesticide
residue does not include pesticide-containing materials that are used according to label
instructions, and substances such as, but not limited to treated soil, treated wood, foodstufT,
water, vegetation, and treated seeds where pesticides were applied according to label instructions
(k) "Public-Use Airport" means an airport open to the flying public which may or may not be
attended or have service available.
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(I) "Reuse" means the return of a commodity to the economic mainstream for use in the same
kind of application as before without change in its identity (e.g., a container used to repackage a
pesticide formulation).

[Publications: The publication(s) referred to or incorporated by reference in this rule are available
from the agency.]

Stat. Auth.: ORS 183.325 to ORS 183.337, ORS 465.009, ORS 466.020, & ORS 468.020

Stat. Implemented: ORS 465.003, ORS 465.009, ORS 466.005, ORS 466.075 & ORS 466.105
Hist.: DEQ 7-1984, f. & cert. ef. 4-26-84; DEQ 8-1985, f. & ef. 7-25-85; DEQ 4-1991, f. & cert.
ef. 3-15-91 (and corrected 6-20-91); DEQ 12-1996, {. & cert. ef. 7-31-96; Renumbered from 340-
109-0002

3. Rule 340-101-0004 is proposed to be amended as follows:

Exclusions

340-101-0004

(1) The provisions of 40 CFR 261.4(b)7) are adopted except that 40 CFR 261.4(b)(7)(i1) is
deleted.

(2) Residue described in 40 CFR 261.4(b)(9) is exempted from Divisions 100-106 and 109.

{3) The provisions of 40 CFR 261.4(g) are deleted.

4. Rule 340-101-0033 is proposed to be amended as follows:

340-101-0033

Additional Hazardous Wastes

(1)(a) This section applies to residues that have been determined not to be hazardous waste under
40 CFR 261, Subparts C and D.

(b) This section does not apply to residues that have been identified as hazardous waste under 40
CFR 261, Subparts C and D.

(2) Except as provided in section (4) of this rule, the residues identified in subsections (2)(a) and
(2)(b) of this rule are hazardous wastes and are added to and made a part of the list of hazardous
wastes in 40 CFR 261.33.

(a) Any residue, including but not limited to manufacturing process wastes and unused chemicals
that has either:

(A) A 3 percent or greater concentration of any substance or mixture of substances listed in 40
CFR 261.33(¢);

(B) A 10 percent or greater concentration of any substance or mixture of substances listed in 40
CFR 261.33(f); or .

(b) Any residue or contaminated soil, water or other debris resulting from the cleanup of a spill
into or on any land or water, of either:

(A) A residue identified in subsection (2)}(a)(A) of this rule; or
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(B) A residue identified in subsection (2)(a)(B) of this rule.

(3) A residue identified as a hazardous waste in subsections (2)(a) or (2)(b) of this rule, and not
excluded under section (4) of this rule, has the hazardous waste letters "OR" followed by the
corresponding hazardous waste number(s) in 40 CFR 261.33(e) and (f).

(4) The following residues are not additional hazardous wastes under section (2} of this rule:

(a) mixtures of pesticides identified in section (2) of this rule that are listed in 40 CFR 261.33(e)
and (f);

(b) those substances or mixtures of substances with individual constituents only listed in both 40
CFR 261.24, Table 1, and 40 CFR 261.33(e) and (f); and

(c) U075 (Dichlorodifluoro-methane) and U121 (Trichloromonofluoromethane) when they are
intended to be recycled.

NOTE: Pesticide mixtures excluded in Section (4){a) of this rule are regulated as pesticide
residue in Section (6) of this rule.

(5) The wastes identified in subsections (2)(a)(A) and 2 (b)(A) of this rule are identified as
acutely hazardous wastes (H) and are subject to the small quantity exclusion defined in 40 CFR
261.5(e).

(6) Any pesticide residue, except residue listed in Table 1 of 40 CFR 261.24 and which passes
the evaluation requirement of 40 CFR 261.24(a), is a hazardous waste and is added to and made
a part of the list of hazardous waste in 40 CFR 261.31 until it is first managed in accordance
with the standards in OAR 340-109-0010(2)(a).

BSarin}and Vo0
Note: 340-101-0033(7) and 340-101-0033(8) have been moved to 340-102-0011(c).

(79) Except as otherwise specified in OAR 340-109-0010(4)(b) hazardous waste identified in this
- rule is not subject to 40 CFR Part 268.

[Publications: The publication(s) referred to or incorporated by reference in this rule are available
from the agency.]

Stat. Auth.: ORS 183.325 to ORS 183.337, ORS 465.009, ORS 466.020, ORS 466.025, ORS
466.075 & ORS 468.020
Stats. Implemented: ORS 465.009, ORS 466.020 & ORS 466.075,
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Hist..DEQ 7-1984, f. & ef. 4-26-84; DEQ 17-1984, f. & ef. 8-22-84; Superseded by DEQ 8-
1985; DEQ 8-1985, f. & ef. 7-25-85; DEQ 12-1989, f. & cert. ef. 6-12-89; DEQ 4-1991, f. &
cert. ef. 3-15-91 (and corrected 6-20-91); DEQ 11-1992, f. & cert. ef. 6-9-92; DEQ 6-1994, f. &
cert. ef. 3-22-94; DEQ 12-1996, f. & cert. ef. 7-31-96

Stat. Auth.: ORS Ch. 192, 466.015, 466.020, 466.075, 466.090, 468.020 & Ch. 646

Stats. Implemented: ORS 466.020

5. Rule 340-102-0011 is proposed to be amended as follows:

340-102-0011

Hazardous Waste Determination

(1) The provisions of this rule replace the requirements of 40 CFR 262.11.

(2) A person who generates a residue as defined in OAR 340-100-0010 must determine if that
residue is a hazardous waste using the following method:

(a) Persons should first determine if the waste is excluded from regulation under 40 CFR 261.4
or OAR 340-101-0004;

(b) Persons must then determine if the waste is listed as'a hazardous waste in Subpart D of 40
CFR Part 2615-excludingapplication-of OAR 3401010033 0r i5:;

(c) Persons must then determine if the waste is listed under the following listings:

(A) The commercial chemical products, manufacturing chemical intermediates, or off-
specification commercial chemical products or manufacturing chemical intermediates identified
in 340-102-0011(2)(c)( A1) and (i1) are added to and made a part of the list in 40 CFR 261.33(¢).
(i) P998 . .. Blister agents (such as Mustard agent)

(i) P999 . . . Nerve agents (such as GB (Sarin) and VX): or

(B) Hazardous waste identified in 340-102-0011(2)(c)}B)(1) and (ii) are added to and made a part
of the list in 40 CFR 261.31.

(i) F998. . . Residues from demilitarization, treatment, and testing of blister agents (such as
Mustard agent).

(i1} F999. . . Residues from demilitarization, treatment, and testing of nerve agents (such as GB
(Sarin) and VX).

NOTE: Even if the waste is listed, the generator still has an opportunity under OAR 340-100-
0022 to demonstrate to the Commission that the waste from his/her particular facility or
operation is not a hazardous waste.

(de) Regardless of whether a hazardous waste is listed through application of subsections 2(b) or
2(c) of this rule, persons must also determine whether the waste is hazardous under Subpart C
of 40 CFR Part 261 by either:

(A) Testing the waste according to the methods set forth in Subpart C of 40 CER 261, or
according to an equivalent method approved by the Department under OAR 340-100-0021.
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NOTE: In most instances, the Department will not consider approving a test method until it has
been approved by EPA.

(B) Applying knowledge of the hazard characteristic of the waste in light of the materials or the
processes used.

(ed) If the waste is determined to be hazardous, the generator must refer to Divisions 100-106
and 40 CFR Part 264, 265 and 268 for possible exclusions or restrictions pertaining to
management of his/her specific waste.

NOTE: 40 CFR 268.3 prohibits dilution of a hazardous waste to meet Land Disposal Restriction
treatment standards. Diluting waste without a permit to meet any hazardous waste standard is
prohibited.

(fe) If the waste is not identified as hazardous by application of subsection (2)(b)_or (2)(c), and/or
(2)(d)(e) of this rule, persons must determine if the waste is listed under OAR 340-101-0033.

(3) A person who generates a residue, as defined in OAR 340-100-0010(2)(z), must keep a copy
of the documentation used to determine whether the residue is a hazardous waste, under section
(2) of this rule, for a minimum of three years after the waste stream is no longer generated, or as
prescribed in 40 CFR 262.40(c). If no documentation is created in making the wastestream
determination, then no new documentation need be created.

[Publications: The publication(s) referred to or incorporated by reference in this rule are available
from the agency.]

Stat. Auth.: ORS 192, ORS 465.009, ORS 466.015, ORS 466.020, ORS 466.075, ORS 466.090,
ORS 468.020 & ORS 646

Stats. Implemented: ORS 466.015, ORS 466.020 & ORS 466.075

Hist.: DEQ 8-1985, . & ef. 7-25-85; DEQ 4-1991, f. & cert. ef. 3-15-91 (and corrected 6-20-91);
DEQ 24-1992, . 10-23-92, cert. ef. 11-1-92; DEQ 6-1994, f. & cert. ef. 3-22-94

6. Rule 340-105-0003 is proposed to be amended as follows:
340-105-0003

Considerations Under Federal Law

The provisions of 40 CFR 270.3, and the Remedial Action Plan provisions under 40 CFR 270.2,
270.11{(d), 270.42, 270.68, 270.73(a}, 270.79-270.230_ except 270.230(e)(1) are deleted.

[Publications: The publication(s) referred to or incorporated by reference in this rule are available
from the agency.]

Stat. Auth.: ORS 183, ORS 459 & ORS 468
Stats. Implemented: ORS 466.020
Hist.: DEQ 8-1985, f. & ef. 7-25-85
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7. Rule 340-106-0001 is proposed to be corrected as follows:

340-106-0001

Purpose and Scope

(1) The purpose of this Division is to establish the procedures for issuing, modifying, revoking
and reissuing, or terminating all hazardous waste permits other than hazardous waste emergency
permits and hazardous waste permits by rule.

NOTE: Although the permit applicant or permittee will interface primarily with the Department
as is indicated by these rules, hazardous waste disposal facility permits are issued by the
Environmental Quality Commission while hazardous waste storage and treatment facility permits
are issued by the Department.

(2) Persons must also consult 40 CFR Parts 260-266, 268, 270 and 124, which are incorporated
by reference in OAR 340-100-0002, to determine all applicable hazardous waste management
requirements. '

NOTE: 40 CFR Part 124 includes requirements applicable to several programs, including UIC,
NPDES, 404, etc. Only the provisions of 40 CFR Part 124 Subparts A and B which are
applicable to hazardous waste or "RCRA" permits are incorporated by reference in OAR 340-
100-0002, as modified by Division 106. |
[Publications: The publication(s) referred to or incorporated by reference in this rule are available
from the agency.]

Stat. Auth.: ORS 183, ORS 459, ORS 466.020, ORS 466.075, ORS 466.105, ORS 466.195 &
ORS 468

Stats. Implemented: ORS 466.020

Hist.: DEQ 8-1985, f. & ef. 7-25-85; DEQ 4-1991, f. & cert. ef. 3-15-91 (and corrected 6-20-91)

8. Rule 340-113-0000 is proposed to be amended as follows:

340-113-0000
Purpose and Scope
(1) The purpose of the Division is to establish universal waste management standards for

handlers, transporters and destination facilities of universal wastes.

(2) Persons must consult 40 CFR Part 273, which is incorporated by reference in OAR 340-100-
0002, and associated Federal Register preambles, in addition to Division 113 of these rules to
determine all applicable universal waste management requirements.
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Stat. Auth.: ORS 183.325 - ORS 183.335, ORS 465.009, ORS 466.020 & ORS 468.020
Stats. Implemented: ORS 466.015, ORS 466.020 & ORS 466.075
Hist.: DEQ 12-1996, f. & cert. ef. 7-31-96

9. Rule 340-113-0010 is proposed to be amended as follows:

340-113-0010
Applicability
(1) In addition to provisions under 40 CFR 273.1, the following wastes are subject to universal
waste management standards:

(a) Waste pesticides as defined in OAR 340-109-0010(2)(a), and pesticide residues as defined in
OAR 340-100-0010, that are collected and managed as part of any pesticide collection program
that has notified the Department.

Stat. Auth.: ORS 183.325 - ORS 183.335, ORS 465.009, ORS 466.020 & ORS 468.020

Stats. Implemented: ORS 466.015 & ORS 466.075
Hist.: DEQ 12-1996, f. & cert. ef. 7-31-96

10. Rule 340-113-0020 is proposed to be amended as follows:

340-113-0020

Definitions

The definitions of terms contained in this rule modify, or are in addition to, the definitions
contained in 40 CFR 273.6, 40 CFR 260.10, and OAR 340-100-0010. When used in Divisions
109 and 113 of this chapter, the following terms have the meanings below:

(1) "Destination Facility" means a facility that treats, disposes of, or recycles universal waste.
Facilities treating universal waste as allowed under 40 CFR 273.13, 273.33 or OAR 340-113-
0030(5) are not considered to be destination facilities for purposes of this rule. A facility at which
universal waste is only accumulated, is not a destination facility for purposes of managing
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universal waste.

(42) "Off-site Collection Site" means a site that receives and accumulates universal waste from
off-site.

(53) "Pesticide Collection Program" means a pesticide collection program that has notified the
Department of activity as required in OAR 340-113-0070 and has received acknowledgment
from the Department of Environmental Quality that such notification information is complete.
(64) "Universal Waste" means any waste that is a universal waste lisied in 40 CFR 273.1 and
OAR 340-113-0010 and subject to the universal waste requirements of 40 CFR Part 273 and
OAR 340 Division 113.

Stat. Auth.: ORS 183.325 - ORS 183.335, ORS 466.020 & ORS 468. 020
Stats. Implemented: ORS 466.075
Hist.: DEQ 12-1996, {. & cert. ef. 7-31-96

11. Rule 340-113-0030 is proposed to be amended as follows:

340-113-0030

Standards for Small and Large Quantity Handlers of Universal Waste

(1) The standards in this rule apply to small quantity handlers of universal waste as defined in 40

(2) CFR 273.6. The standards in this rule modify or are in addltlon to provisions in 40 CFR Part
273 Subpart B.

{(2) The standards in this rule apply to large quantity handlers of universal waste as defined in 40

CFR 273.6. The standards in this rule modify or are in addition to provisions in 40 CFR Part

273, Subpart C.

(3) Treatment Prohibition. In addition to the provisions in 40 C¥FR 273.11 and 40 CFR 273.31,

handlers of universal waste shall not treat universal waste, except as allowed the applicable

portlons of in 40 CFR 273.13, 40 CFR 273.33.-and-OAR 340-113-0030(5) (mercury-containing
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Stat/ Auth: ORS 183.325, ORS 183.335, ORS 459, ORS 466.020 & ORS 468.020
Implemented: ORS 466.015, ORS 466.075 & ORS 466.195
Hist.: DEQ 12 1996, f. & cert. of. 7 31 96

12. Rule 340-113-0040 is proposed to be amended as follows:
340-113-0040

Standards for Off-Site Collection Sites

(1) Applicability.

(a) In addition to the applicable provisions of 40 CFR 273, Subparts B and C, and OAR 340-113-
0030, the standards of this section apply to owners and operators of Off-site Collection Sites as
defined in OAR 340-113-0020(4), accumulating more than 1,000 kilograms of universal waste at
any one time.
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(b) The requirements of this section do not apply to persons who collect, store or transport
universal waste batteries described in Public Law 104-142 Section 3(5)(C), Title II of the law, or
used rechargeable consumer products containing rechargeable batteries that are not easily
removable.

(2) Notification.

(a) Pesticide collection programs are not subject to notification requirements in 40 CFR 273.32
and 340-113-0040(2)(b), but instead must comply with requirements of QAR 340-113-0070.

(b) Owners or operators of Off-site Collectlon Sltes accumulating more than 1 OOO kllograms of
non-pesticide universal waste {batterie : hersr nd-me -eontaining lamp
any time must:

(A) Follow 40 CFR 273.32 (notification requirements for large quantity handlers) with the
following exception: The notification requlrement of 40 CFR 273.32(b)(5) is replaced with
(B)}(v) below.

(B) Off-site handlers must include at a minimum the following with their notification:

(i) Schedule of collection activity (i.e., daily, monthly, etc.);

(i1) An explanation of how the collection site will meet the applicable requirements for off-site
handlers accumulating more than 1,000 kilograms of universal waste;

(iii) Names and addresses of all Off-site Collection Sites that will manage the universal wastes
prior to shipment to a destination facility;

(iv) Names and addresses of destination facilities that have agreed to accept the universal wastes
collected by the off-site handler;

(v) Maximum quantity of universal waste by type that will be accumulated at the collection site;
{vi) Any additional information requested by the Department; and

(vi1) Certification statement that the information submitted to the Department is correct and the
Off-site Collection Site 1s operating in compliance with the universal waste rule.

{c) Once the notification information has been submitted to the Department, a letter will be sent
to the off-site handler acknowledging the receipt of the completed notification form.

(3) Accumulation time limits.

(a) For Off-site Collection Sites accumulating more than 1,000 kilograms of universal waste, the
provisions in 40 CFR 273.15(a) and (b} and 273.35(a) and (b) are deleted and replaced with
Section (3)(b) of this rule.

(b) Off=site Collection Sit¢s may accumulate universal waste for no more than six months from
the date the waste was first shipped to the first Off-site Collection Site, unless the handler has
received written approval from the Department extending the accumulation time. (Note:
Extensions may be granted if the handler can demonstrate that additional time is needed to
facilitate proper recovery, treatment or disposal of the waste.)

(4) Tracking universal waste shipments.

(a) Off-site Collection Sites accumulating more than 1,000 kilograms of universal waste, must
follow the tracking requirements in 40 CFR 273.39 with the following exception: Off-site
Collection Sites accumulating more than 1,000 kilograms, but not more than 5,000 kilograms of
universal waste at any time, are not required to record the name and address of the originating
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universal waste handler (generator).

(b) In addition to the provisions in 40 CFR 273.39 (a) an Off-site Collection Site accumulating
more than 1,000 kilograms of universal waste must also record the date the universal waste was
received by the initial off-site handler.

{5) Reporting. Off-site Collection Sites accumulating more than 1,000 kilograms of universal
waste at any time shall report to the Department by March 1 of each year, on forms provided by
the Department. At a minimum, the following information shall be submitted for the previous
calendar year: '

(a) The DEQ identification number, name and address of the universal waste handler;

(b) Total quantity of each type of universal waste received; and

(c) Locations of universal waste handlers and destination facilities waste was shipped to.

Stat. Auth.: ORS 466.020 & ORS 468.020

Stats. Implemented: ORS 466.015 & ORS 466.075

Hist.: DEQ 12-1996, f. & cert. ef. 7-31-96; DEQ 11-1998, f. & cert. ef. 6-26-98

13. Rule 340-113-0050 is proposed to be amended as follows:

340-113-0050

Standards for Destination Facilities

(1) Applicability. In addition to the provisions in 40 CFR 273.60, for purposes of this rule, a
destination facility can include:

(a) A permitted hazardous waste facility or a hazardous waste recycling facility; or

(b) A facility that has obtained a solid waste management permit for the sole purpose of
reclaiming merewry-containing universal waste lamps.

(2) Reporting. All destination facilities that receive universal waste from off-site shall report to
the Department by March 1 of each year, on forms provided by the Department. The following
information shall be submitted for the previous calendar year:

(a) The DEQ identification number, name and address of the universal waste destination facility;
(b) Total amount of each type of universal waste received,

(¢) The manner in which each type of universal waste was managed at the destination facility;
and,

(d) Locations of universal waste handlers and destination facilities waste was shipped to.

Stat. Auth.: ORS 183.325 - ORS 183.335, ORS 466.020, ORS 466.180 & ORS 468.020
Stats. Implemented: ORS 466.015 & ORS 466.195
Hist.: DEQ 12-1996, . & cert. ef. 7-31-96

gecalaba06/27/2000 12:52 PM
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Secretary of State

NOTICE OF PROPOSED RULEMAKING HEARING
A Statement of Need and Fiscal Impact accompanies this form.

DEQ -Waste Management and Cleanup Chapter 340

Agency and Division Administrative Rules Chapter Number
Susan M. Greco (503) 229-5213

Rules Coordinator Telephone

811 S.W. 6th Avenue, Portland, OR 97204

Address

Public Hearing is on May 15, 2000, 1 p.m. to 3 p.m., Room 3A (Third Floor), Department of

Environmental Quality, 811 S.W. 6™ Avenue, Portland, Oregon 97204. Gary Calaba is the Hearings
Officer.

Auxiliary aids for persons with disabilities are available upon advance request.
RULEMAKING ACTION

ADOPT:

AMEND: Rule 340-100-0002; 340-100-0010, 340-101-0004, 340-101-0033, 340-102-

0011, 340-105-0003, 340-106-0001, 340-113-0000, 340-113-0010, 340-113-0020, 340-

112-0030, 340-113-0040, 340-113-0050, and 340-135-0070.

REPEAL:

Stat. Auth.: ORS 183.325, 183.335, ORS 183.337, ORS 192, ORS 459, ORS 466.003,

ORS 465.009, ORS 466.015, ORS 466.020, ORS 466.025, ORS 466.075, ORS 466.090,
ORS 466.100, ORS 466.105, ORS 466.195 & ORS 468, ORS 646

RULE SUMMARY

Amend Oregon Administrative Rules to permanently adopt most federal hazardous waste
rules published between October 9, 1998 and April 12, 2000, and amend state-only
hazardous waste rules pertaining to hazardous blister and nerve agents, and toxic use
reduction reporting. The purpose of adopting the proposed changes to current federal
hazardous waste and to state-only rules is: (1) to largely maintain consistency and
equivalency with the federal hazardous waste program, in order to implement that program
in lieu of EPA, and (2) to clarify and amend rules for hazardous nerve and blister agent
hazardous designation, and to streamline the toxic use reduction reporting schedule.
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May 15, 2000 by 5:00 p.m.

Last Day for Public Comment

Authorized Signer and Date
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
for Amending Oregon Hazardous Waste Administrative Rules

Fiscal and Economic Impact Statement

Introduction

This Hazardous Waste rulemaking:
Amends Oregon Administrative Rules to permanently adopt federal rules primarily pertaining
to hazardous waste cleanups, universal wastes, organic air emissions, landfill leachate,

recycling; and Oregon regulation of nerve and blister agents, and toxic use reporting.

1. Federal Hazardous Waste Rules Amendments

1. Hazardous Remediation Waste Management Requirements (HWIR-Media). November 30, 1998,

Proposed Rule: Expands the use of Corrective Action Management Units (CAMU) and
Temporary Umis (TU) to include implementing remedics at permitted facilities that are not subject
to corrective action (40 CFR 264.101); provides an exclusion from facility-wide corrective action
at remediation-only facilities for those obtaining permits; and establishes regulations for using
"staging piles"” (allowing "piles” without triggering LDRs) during cleanups. The Department does
not propose to adopt the Remediation Action Plans (RAPs) provisions as an alternative to RCRA
permits, because the Department believes that it already has the authority to implement similar
provisions. The Department also proposes not to adopt the exclusion for dredged materials
managed under appropriate Clean Water Act or Marine Protection Research and Sanctuaries Act
permits, because the Department is still evaluating the use of RCRA as an oversight tool for
managing dredged sediments.

General Public

There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

There is no known fiscal and economic impact on small businesses that are cleaning up hazardous wastes.
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Larse Businesses

There is no known fiscal and economic impact on large businesses that are cleaning up hazardous wastes.

Local Governments

There is no known fiscal and economic impact on local governments that are cleaning up hazardous wastes.

State Agency

There is no known fiscal and economic impact on state agencies from expanding cleanup options.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

2. Universal Waste Rule (Hazardous Waste Management System; Modification of the Hazardous
Waste Recycling Regulatory Program). December 24, 1998.

Proposed Rule: Corrects errors that appeared in the original May 11, 1995 Universal Waste Rule
(60 FR 25492) that was adopted by the Department with changes. No new regulatory
requirements are created with this rule; instead it, (1) makes three corrections to regulations
governing the management of spent lead-acid batteries that are reclaimed, (2) corrects the
definition of a small quantity universal waste handler, and (3) clarifies the export requirements
which apply to destination facilities, when the facilities act as universal waste handlers.

General Public

There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

No additional economic and fiscal impact on small businesses will occur from correcting errors in the
original rule.

Large Businesses

No additional economic and fiscal impact on large businesses will occur from correcting errors in the
original rule.
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Local Governments

No additional economic and fiscal impact on local governments will occur from correcting errors in the
original rule.

State Agency

No additional economic and fiscal impact on state agencies will occur from correcting errors in the original
rule.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

3. Hazardous Waste Management System; Modification of the Hazardous Waste Program;
Hazardous Waste Lamps. July 6, 1999.

Proposed Rule: Rule adds spent hazardous waste lamps to the list of federal universal wastes and
prohibits "treatment” of lamps.

General Public

There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

No additional economic and fiscal impact on small businesses will occur from adopting this rule, because the
Department already includes lamps in its list of universal wastes, and no known "treatment" of lamps is
occurring, '

Large Businesses

No additional economic and fiscal impact on large businesses will occur from adopting this rule, because the
Department already includes lamps in its list of universal wastes, and no known "treatment" of lamps is
occurring,.

Local Governments

No additional economic and fiscal impact on local governments will occur from adopting this rule, because
the Department already includes lamps in its list of universal wastes, and no known "treatment" of lamps is
occurring.
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State Agency

No additional economic and fiscal impact on state agencies will occur from adopting this rule, because the
Department already includes lamps in its list of umversal wastes, and no known "treatment of lamps by lamp
owners is occurTing,.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

4. Hazardous Waste Treatment, Storage, and Disposal Facilities and Hazardous Waste Generators;
Organic Air Emission Standards for Tanks, Surface Impoundments, and Containers, Clarification
and Technical Amendments. January 21, 1999.

Proposed Rule: Previously, EPA set standards to reduce organic air emissions from certain
hazardous waste management activities to levels that are protective of human health and the
environment (59 FR 62896, December 6, 1994). The standards were amended by the December 8,
1997 rule (62 FR 64636-64671), in response to public comments and inquiries. This rule amends
certain regulatory text and reinstates regulatory provisions that were previously contained in the
rules and later inadvertently removed. As such, the rule adoption will make no significant changes
to current operating procedures.

General Public

There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

No additional economic and fiscal impact on small businesses should occur from correcting the rules,
because the amendment primarily reinstates requirements that were already in previously adopted rules and

which were inadvertently omitted.

Large Businesses

No additional economic and fiscal impact should occur on large businesses from correcting the rules,
because the amendment primarily reinstates requirements that were already in previously adopted rules and
which were inadvertently omitted.

Attachment B.2
Page 4



Attachment B.2

Fiscal and Economic Impact Statement
Amending Oregon Hazardous Waste Rules
EQC Agenda Item B

July 14, 2000

Local Governments

No additional economic and fiscal impact on local governments should occur from correcting the rules,
because the amendment primarily reinstates requirements that were already in previously adopted rules and
which were inadvertently omitted.

State Agency

No additional economic and fiscal impact should occur on state agencies from correcting the rules, because
the amendment primarily reinstates requirements that were already in previously adopted rules and which
were inadvertently omitted.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

5. Hazardous Waste Management System; Identification and Listing of Hazardous Waste;
Petroleum Refining Process Wastes; Exemption for Leachate from Non-Hazardous Waste
Landfills. February 11, 1999. '

Proposed Rule: Temporarily defers landfill leachate and landfill gas condensate from the
definition of solid waste (and thus from the definition of hazardous waste) that are derived from
previously disposed wastes that now must meet the petroleum refining waste listing descriptions,
K169, K170, K171, and K172. (The Department adopted the petroleum refining wastes
descriptions on March 19, 1999.)

General Public
There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

No additional economic and fiscal impact on small businesses will occur, because there are no facilities in
Oregon generating this waste.

Large Businesses

No additional economic and fiscal impact on large businesses will occur, because there are no facilities in
Oregon generating this waste.
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Local Governments

No additional economic and fiscal impact will occur, because there are no facilities in Oregon generating this
waste.

State Agency

No additional economic and fiscal impact on state agencies will occur, because there are no facilities in
Oregon generating this waste.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of 2
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel. -

6. Clarification and corrections, Phase I'V land disposal restriction standards for wood preserving
wastes, metal wastes, zinc micronutrient fertilizers, carbamate treatment standards, and K088
treatment standards. May 11, 1999, and October 20, 1999.

Proposed Rule: Two rules clanfy and correct errors in the Phase IV land disposal restrictions
standards for wood preserving wastes, treatment standards for metal wastes, zinc micronutrient
fertilizers, carbamate treatment standards, and K088 treatment Standards, May 11, 1999 and
October 20, 1999. These rules clarify and/or make technical correcttons to the following five final
rules which we have adopted:

(1) May 12, 1997 (60 FR 26006-7), regulations promulgating Land Disposal Restrictions (LDR)
treatment standards for wood preserving wastes, as well as reducing the paperwork burden for
complying with LDRs;

(2) May 26, 1998 (63 ER 28556), regulations promulgating LDR treatment standards for
metal-bearing wastes, as well as amending the LDR treatment standards for soil contaminated
with hazardous waste, amending the definition of which secondary materials from mineral
processing are considered to be wastes subject to the LDRs; and correcting (October 20, 1999
64 FR 56459) 40 CFR 268.49(c)(1)(A) to reflect TCLP testing requirements for carbon
disulfide, cyclohexanone and methanol,

(3) August 31, 1998 (63 FR 46332), an administrative stay of the metal-bearing waste treatment
standards as they apply to zinc micronutrient fertilizers;

(4) September 4, 1998 (63 FR 172), an emergency revision of the LDR trcatment standards for
hazardous wastes from the production of carbamate wastes, and October 20, 1999 (64 FR
56459) reinserts 40 CFR 268.40(j) inadvertently omitted; and

(5) September 24, 1998 (63 FR 51254), revised treatment standards for spent aluminum
potliners from primary aluminum production, and October 20, 1999 (64 FR 56459) correcting
the measurement unit for arsenic from "mg/1 TCLP" to "mg/kg total."
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General Public

There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

There is no fiscal and economic impact expected on small businesses, because these are clarifications and
corrections to standards that the businesses already need to meet, if they are subject to them.

Large Businesses

There is no fiscal and economic impact expected on large businesses, because these are clarifications and
corrections fo standards that the businesses already need to meet, if they are subject to them.

Local Governments

There is no fiscal and economic impact expected on local governments, because these are clarifications and
corrections to standards that local governments already need to meet, if they are subject to them.

State Agency

There is no fiscal and economic impact expected on state agencies, because these are clarifications and
corrections to standards that the agencies already need to meet, if they are subject to them.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

7. Guidelines for Establishing Test Procedures for the Analysis of Qil and Grease and Non-Polar
Material Under the Clean Water Act and Resource Conservation and Recovery Act. May 14, 1999,

Proposed Rule: This rule approves use of EPA Method 1664, Revision A: N-Hexane Extractable
Material (HEM; Oil and Grease) and Silica Gel Treated N-Hexane Extractable Material
(SGT-HEM; Non-polar Material) by Extraction and Gravimetry (hereafter Method 1664) for use in
Clean Water Act (CWA) programs, and incorporates Method 1664 by reference for use in
Resource Conservation and Recovery Act (RCRA) programs. The rule also deletes Method 9070
and adds revised Method 9071B as Update IIfA to the Third Edition of the EPA-approved test
methods manual SW-846. EPA took these actions as a part of their effort to reduce dependency on
use of chlorofluorocarbons (CFCs) to protect Earth's ozone layer and to meet the CFC phaseout
agreed to in the Montreal Protocol and required by the Clean Air Act Amendments of 1990.
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General Public
There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

There may be some fiscal and economic impact expected on small businesses operating Clean Water Act
(CWA) treatment systems, because of costs associated with requirements to test for the presence of oil or
grease in water.

Large Businesses

There may be some fiscal and economic impact expected on large businesses operating CWA treatment
systems, because of costs associated with requirements to test for the presence of oil or grease in water.

Local Governments

There may be some fiscal and economic impact expected on local government operating CWA treatment
systems, because of costs associated with requirements to test for the presence of oil or grease in water.

State Agency

There may be some fiscal and economic tmpact expected on state agencies operating CW A treatment
systems, because of costs associated with requirements to test for the presence of oil or grease in water.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

8. Standards for Hazardous Air Pollutants for Hazardous Waste Combustors. September 30, 1999,

Proposed Rule: Establishes federal Maximum Achievable Control Technologies (MACT)
standards for three source categories: hazardous waste burning incinerators, cement kilns, and
hazardous waste burning aggregate kilns. The rule establishes federal standards for sources that
emit or have the potential to emit 10 tons or greater per year of any single hazardous air pollutant
or 25 tons per year or greater pollutants total; regulates area sources resulting in the regulation of
all hazardous waste burning incinerators, cement kilns, and aggregate kilns. The rule establishes
emission standards for chlorinated dioxins and furans, mercury, particulate matter, semivolatile
metals, low volatile metals, and hydrogen chloride and chlorine gas (combined). The ruile also
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establishes standards for carbon monoxide, hydrocarbons, and destruction and removal efficiency
as surrogates in lieu of individual standards for nondioxin/furan organic hazardous air pollutants.

General Public
There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

There is no fiscal and economic impact expected on small businesses, because no small business will be
subject to these new rules.

Large Businesses

There are two facilities in Oregon that may be subject to these new requirements and potential economic and
fiscal impact may be expected from having to meet the new mandated federal standards. The actual fiscal
and economic impact will depend on the specific control technology adopted and 1s, therefore,
indeterminate at this time.

Local Governments

No fiscal and economic impact is expected on local government, because no local government facilities exist
that will be subject to these new rules.

State Agency

Some fiscal and economic impact is expected on the Department, because the Department will need to
ensure that the new standards are met. It is unknown at this time exactly how many additional hours will be
required to implement the standards, because the standards are new. However, the Department currently has
FTEs delegated to implementing the standards at the Umatilla Chemical Agent Disposal Facility in
Hermiston, Oregon, one of the two facilities impacted.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of 2
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

9. 180 Day Accumulation Time Under RCRA for Wasté Water Treatment Sludges from Metal
Refinishing Industry. March 8, 2000.

Proposed Rule: Rule allows large quantity generators of FO06 sludge (certain sludge from the
treatment of electroplating waste waters) up to 180 days (curent standard is 90 days) to accumulate
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F006 wastes without a hazardous wastes storage permit or interim status, provided that these
generators recycle the FO06 through metals recovery and meet certain conditions. This gives as
many as forty-one generators an incentive to choose metals recovery instead of treatment and land
disposal as their final waste management option. '

General Public

There is no direct fiscal and economic impact on the general public from these rules.
Small Businesses

There may be some positive fiscal and economic impact on small businesses who receive income from the
metal-bearing sludge accumulated for recycling rather than paying for disposal.

Large Businesses

There may be some positive fiscal and economic impact on large businesses who receive income from the
metal bearing sludge accumulated for recycling rather than paying for disposal.

Local Governments

No fiscal and economic impact is expected on local government from this rule.
State Agency
No fiscal and economic impact is expected on state agencies from this rule.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel. _ :

I1. State-Only Hazardous Waste Rule Amendments

1. Clarify the Applicability of Hazardous Waste Codes to Chemical Nerve and Blister Agents.

Proposed Rule: Rule clarifies the current DEQ procedure for assigning codes to hazardous
wastes blister and nerve agents, requiring that these hazardous wastes be classified by both federal
and state hazardous waste determination procedures.
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General Public
There is no direct fiscal and economic impact on the general public from these rules.

Small Businesses

There is no direct fiscal and economic impact on small businesses.

Larpe Businesses

There is some fiscal and economic impact on one large business having to evaluate nerve and blister agents,
and demilitarization residues in order to determine their hazardous waste codes.

Local Governments

There is no direct fiscal and economic impact on local government.

State Agency

There is some fiscal and economic impact on the Department having to oversee the determination of
hazardous waste codes for blister and nerve agents, and demilitarization residue, although there are currently
FTE assigned to oversee these determinations.

Housing Cost Impact Stg@ment

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel. ,

2. Align Toxic Use Reduction Reporting Schedule with Hazardous Waste Reporting Schedule.

Proposed Rule: Amendment aligns toxic use annual reporting schedule with the March 1
hazardous waste reporting schedule.

General Public

‘There is no direct fiscal and economic impact on the general public from these rules.
Small Businesses

There is no fiscal or economic impact on small businesses.
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Large Businesses

There should be some positive economic impact on large businesses, due to streamlined and more efficient
reporting requirements. '

Local Governments

There is no direct fiscal and economic impact on local governments, unless they are subject to the same
Teporting requirements as large businesses; in which case they would experience the identical fiscal and
economic impact.

State Agency

There is no direct fiscal and economic 1mpact on state agencies, unless they are subject to the same reporting
requirements as large businesses; in which case they would experience the identical fiscal and economic
impact. In addition, the overall fiscal and economic impact on the state to streamlined mailing and data entry
should positively affect administrative costs.

Housing Cost Impact Statement

The Department has determined that the rulemaking will have no effect on the cost of development of a
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that
parcel.

Gcalaba06/27/2000 1:12 PM
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Amending Oregon Hazardous Waste Administrative Rules

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

A. Amend Oregon Administrative Rules to permanently adopt most federal hazardous
waste rules published between October 9, 1998 and Apnl 12, 2000, and amend state-only
hazardous waste rules pertaining to blister and nerve agent hazardous designation, and toxic use
reduction reporting. The purpose of amending and adopting proposed changes to current federal
hazardous waste and to state-only rules is: (1) to largely maintain consistency and equivalency with
the federal hazardous waste program, in order to implement that program in lieu of EPA, and (2) to
clarify and amend rules for hazardous nerve and blister agents and to streamline the toxic use
reduction reporting schedule.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No
a. If yes, identify existing program/rule/activity:

The hazardous waste treatment, storage and disposal permit and solid waste disposal permit
programs have been identified as programs affecting land use. OAR 340-18-0030.

b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?
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Yes X No (see explanation below):

The majority of the amendments address changes to already existing federal hazardous
waste regulations. Amendments to incorporate changes to federal regulations affecting hazardous
waste generators, treatment, storage and disposal facilities, and combustors, will be incorporated
into current permit and waste management critcria. Under current land use procedures, a Land Use
Compatibility Statement is required of local government before a hazardous waste or solid waste
permit is issued.

c. If no, apply the following criteria to the proposed rules.

In the space below, state if the proposed rules are considered progi'ams affecting land
use. State the criteria and reasons for the determination.

N/A

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

N/A

Waste Prevention and Management Intergovernmental Coord. Date
Division

gcalaba06/27/2000 11:50 AM
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1.  Are there federal requirements that are applicable to this situation? If so, exactly what
are they? :

All rule changes proposed for adoption are changes to the federal program that have
been promulgated by the Environmental Protection Agency (EPA). There are three
federal rule changes DEQ proposes not to adopt. Two of the three changes to the
federal program that the Department proposes not to adopt affect hazardous waste
cleanups; the third change affects dredging hazardous waste sediments. Each 1s
discussed below:

First, DEQ proposes not to adopt EPA's hazardous waste regulations that allow
"Remedial Action Plans" (RAPs) and state-only cleanup authorities to act as hazardous
waste permits for treating, storing, and disposing of hazardous wastes during hazardous
waste cleanups, and to implement hazardous waste closure and post-closure
requirements. The Department already uses state-only authorities to "permit" certain
management activities and closure and post-closure requirements. Therefore, the
Department does not need "RAPs" to allow treating, storing or disposing of hazardous
waste during hazardous waste cleanups implemented by its state-only cleanup
authorities

Second, DEQ proposes not to adopt EPA requirements for post-closure permits which
allow alternative State cleanup authorities, or enforceable documents, to be used to
impose federal hazardous waste closure and post-closure requirements at non-
permitted land disposal facilities. The rule would explicitly allow DEQ's cleanup
authorities to be used to impose the standards. However, adoption of this rule will
require EPA review of DEQ's state cleanup authorities to determine if they are
"equivalent" to federal Resource Conservation and Recovery Act (RCRA) authorities.
Since the hazardous waste program believes it currently has the flexibility to use state
cleanup authorities to implement RCRA corrective action, it is reluctant to proceed
along the administratively intensive path of "authorizing" the Environmental Cleanup
Program.
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Third, DEQ proposes not to adopt EPA's rule eliminating RCRA oversight of dredged
sediments that would otherwise be considered hazardous wastes. If adopted, this less
stringent federal rule would allow hazardous waste sediments from known sources to
be cleancd up under permits issued by the Clean Water Act and Marine Protection,
Research and Sanctuaries Act. The hazardous waste regulations deter disposal of
toxic wastes into the environment. Eliminating hazardous waste authority over
hazardous toxic sediments removes an authority we need to retain, at least until DEQ
has made a cross-program decision that the hazardous waste authority 1s not
necessary. Therefore, DEQ recommends not adopting the dredged sediments
exclusion from the definition of solid waste at this time.

2.  Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

The rules the DEQ proposes not to adopt are both technology and performance.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and sitnation considered in the federal process that established the federal
requirements?

The rules the DEQ proposes not to adopt address issues that are of concern in Oregon.
All hazardous wastes should be required to meet appropriate management standards
before being disposed. However, the rules do not contribute any additional authority to
Oregon's cleanup program. It is not known whether data or information specific to
Oregon was considered in the establishment of the federal requirements.

4. Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

The regulated community is currently cleaning up hazardous wastes under either
Oregon's hazardous waste or environmental cleanup programs. Oregon believes the
flexibility exists under our current programs to achieve any of the benefits that may be
available under these new federal rules.
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5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

No.

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

N/A

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Not adopting the rules still requires all affected parties cleaning hazardous waste to
comply with the same state cleanup laws.

8.  Would others face increased costs if a more stringent rule were not enacted?

N/A
9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason" for different procedural, reporting or monitoring
requirements? '

No.

10. Is demonstrated technology available to comply with the proposed requirement?

N/A
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11. Will the proposed fequirement contribute to the prevention of pollution or address a
potential problem and represent a more cost-effective environmental gain?

N/A

Gealaba06/27/2000 11:50 AM
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State of Oregon

Department of Environmental Quality ' Memorandum
Date: April 14, 2000

To: Interested and Affected Public

From: Anne Price, Manager, Hazardous Waste Policy and Program Development

Subject:  Hazardous Waste Rulemaking

I. HAZARDOUS WASTE PROGRAM PROPOSED RULEMAKING PROCESS

This memorandum contains information on the rulemaking process and the content of a proposal by
the Department of Environmental Quality (DEQ) to amend Oregon Administrative Rules (OAR) to
permanently adopt federal changes to the Department's hazardous waste regulations. The DEQ
routinely adopts federal rules to maintain equivalency with EPA, in order to implement the program
m lieu of EPA. In addition, DEQ proposes to correct and amend state-only hazardous waste rules
pertaining to blister and nerve agents at the Umatilla Chemical Agent Disposal Facility in
Hermiston, and toxics use reduction reporting,

A. The Proposal

DEQ proposes to adopt most of the federal hazardous waste rules published between October 9,
1998 and April 12, 2000. October 9, 1998 is the date through which DEQ previously adopted
federal rules. The federal rules in this package:

clarify or technically change the existing universal waste rules;

the organic air emission standards, and the land disposal restrictions;

newly regulate hazardous waste combustors;

facilitatc hazardous waste cleanups;

exempt certain landfill leachate and gas condensate from the definition of hazardous waste;
establish new procedures for testing oil and grease in water; and

allow metal bearing sludge to be accumulated for recycling.

This publication is available in alternate format (e.g., large print, Braille) upon request. Please
contact DEQ Public Affairs at 503-229-5317 to request an alternate format.

Attachment B.5
Page 1



Attachment B.5

Supporting Procedural Documentation
Cover Memorandum from Public Notice
Amending Oregon Hazardous Waste Rules
EQC Agenda Item B

July 14, 2000

In addition, the Hazardous Waste Program is proposing two modifications to the state-only rules to:

» clarify that blister-and nerve agents are listed hazardous wastes; and remove the current toxic
use reduction reporting deadline to create more efficient and streamlined reporting by
combining it with other hazardous waste reporting.

The DEQ proposes not to adopt three optional EPA rules. The first rule (see Section IL., A., 2.)
modifies the requirements for post-closure permits, allowing instead alternative state cleanup
authorities, or enforceable documents, to be used to impose the federal hazardous waste closure
and post-closure requirements at non-permitted land disposal facilities. The rule would
explicitly allow DEQ's cleanup authorities to be used to impose the standards.

However, adoption of this rule would require EPA review to determine if the cleanup programs
rules are "equivalent” to federal Resource Conservation and Recovery Act (RCRA) authorities.
Since the hazardous waste program believes it currently has the flexibility to use state cleanup
authorities to implement RCRA corrective action, it is reluctant to proceed along the
administratively intensive path of "authorizing” the Environmental Cleanup Program.

The second federal rule (see Section II., A., 1.) DEQ proposes not to adopt would eliminate
RCRA oversight from dredged sediments that would otherwise be considered hazardous wastes.
If adopted, this less stringent federal rule would allow hazardous waste sediments from known
sources (and characteristic sediments)} to be cleaned up under permits issued by the Clean Water
Act and Marine Protection, Research and Sanctuaries Act and not under RCRA. Eliminating
hazardous waste authority over hazardous toxic sediments removes an authority that DEQ may
want to retain, at least until DEQ determines that such authority is not necessary. DEQ
recommends not adopting the dredged sediments exclusion from the definition of solid waste at
this time.

The third federal rule (see Section I, A., 1.) DEQ proposes not to adopt would allow the use of
Remedial Action Plans (RAPs). A RAP is a special form of a RCRA hazardous waste permit for
treating, storing or disposing of hazardous remediation (cleanup) wastes. RAPs are legally
enforceable "permit-like" documents authorizing these cleanup activities. RAPs do not affect
any cleanup obligation that the responsible party has under RCRA, and the substantive cleanup
portions of RCRA that apply still need to be met. DEQ believes that the Environmental Cleanup
Program already has sufficient legal authorities to impose and authorize treatment, storage and
disposal of hazardous remediation wastes, and therefore DEQ proposes not to adopt the RAP
rule at this time.

With this rulemaking package, the Department has evaluated and made recommendations for all
federal hazardous waste regulations promulgated by U.S. EPA between October 9, 1998 and April
12, 2000.

The Department has statutory anthority to propose EQC adoption of rules under ORS 466.020,
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ORS 183.310 to ORS 183.550, ORS 466.005 to ORS 466.385 and ORS 466.890; and implementing
authority under ORS 183.325, ORS 183.335, ORS 183.337, ORS 192, ORS 459, ORS 466.003,
ORS 465.009, ORS 466.015, ORS 466.025, ORS 466.075, ORS 466.090, ORS 466.100,

ORS 466.105, ORS 466.195 & ORS 468, and ORS 646.

C. What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

1) Attachment A: The language of the proposed rule.

2) Attachment B: The official statement describing the fiscal and economic impact of the
proposed rule. (Required by ORS 183.335.)

3) Attachment C: A statement providing assurance that the proposed rules arc consistent with
statewide land use goals and compatible with local land use plans.

4) Attachment D: Questions to be Answered to Reveal Potential Justification for Differing from
Federal Requirements.

D. Rulemaking Process

How was the Rule Developed?

The Department routinely adopts federal hazardous waste regulations by reference to maintain
equivalency with the federal hazardous waste program, in order to implement the program in lieu of
EPA. With this rulemaking, the DEQ is also clarifying and correcting state-only hazardous waste
regulations to ensure nerve and blister agents and certain "demilitanization residues” are "listed”
hazardous wastes, and to streamline toxics use reduction reporting frequency. An advisory
committee was not formed for this routine rulemaking. The rulemaking proposal will be mailed to
interested parties on April 14, 2000.

Copies of the documents’ relied upon in the development of this rulemaking proposal can be
reviewed at the Department of Environmental Quality office at 811 S.W. 6th Avenue, Portland,
Oregon. Please contact Gary Calaba, (503) 235-6746, for times when the documents are
available for review.

Public Hearing and Comments Process Details

The Department will conduct a public hearing on the proposed rule amendments at which
comments will be accepted either orally or in writing, The hearing will be held as follows:

! Federal registers; OAR Chapter 340.
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Date: May 15, 2000

Time: 1:00 p.m. to 3:00 p.m.

Place: Department of Environmental Quality
Rm. 3A (third floor), 811 S.W. 6" Avenue
Portland OR 97204.

Gary Calaba will be the Presiding Officer at the hearing.

Deadline for written comments: 5:00 p.m., May 15, 2000.

Written comments can be presented at the hearing or to the Department any time prior to

5:00 p.m., May 15, 2000. Comments should be sent to: Department of Environmental Quality,

Attn: Gary Calaba, 811 S.W. 6th Avenue, Portland, Oregon 97204; or
calaba.gary.j@deg.state.or.us.

No comments from any party can be accepted after the deadline for submission of comments has
passed (ORS 183.335(13)). If you wish the Department to consider your comments in the
development of these rules, you must submit them prior to the close of the comment period. The
Department recommends that comments be submitted as early as possible to allow for adequate
review and evaluation.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report that
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department will then review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the Department may present the
rules to the EQC as originally proposed report or with modifications made in response to public
comments received.

The EQC will consider the Department's recommendation for rule adoption at their July 13 or
July 14, 2000 meeting to be held in Tillamook, Oregon.

You will be notified of the time and place for final EQC action if you present oral testimony at
the hearing or submit written comment during the comment period. Otherwise, if you wish to be
kept advised of this proceeding, you should request that your name be placed on the mailing list.
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Contact for More Information

If you would like more information on this rulemaking proposal, or would like to be added to
the mailing list, please contact: Gary Calaba at 503-229-6534; or calaba.gary.j@deq.state.or.us.
Documents” relied upon in the development of this rulemaking proposal can be reviewed at the -
Department Headquarters office at 811 S.W. 6™ Avenue, Portland, Oregon. Please contact Gary
Calaba for times when the documents are available for review.

II. PROPOSED RULE DESCRIPTIONS

Listed below are the rules proposed for adoption and whom they may affect.
The rules proposed for adoption are arranged in two categories:

A. Federal hazardous waste rule amendments; and
B. State-only hazardous waste rule amendments.

A. Federal Hazardous Waste Rule Amendments

1. Proposed Rule: Hazardous Remediation Waste Management Requirements (HWIR-
Media). November 30, 1998.

a. Background: EPA's rule streamlines permitting for treatment, storage and disposal of

remediation wastes managed at RCRA cleanup sites. These new requirements:

1) expand the use of Corrective Action Management Units® (CAMU) and Temporary Units
(TU) to include implementation remedies at permitted facilities that are not subject to
corrective action (40 CFR 264.101);

2) provide an exclusion from facility-wide corrective action at remediation-only facilities for
those obtaining permits;

3) establish regulations for using "staging piles” (allowing "piles" without triggering LDRs)
during cleanups;

4) establish Remediation Action Plans (RAPs) as an alternative to RCRA permits; and

5) provide an exclusion for dredged materials managed under appropriate Clean Water Act or
Marine Protection Research and Sanctuaries Act permits.

The rule expands the definition of "CAMU" and changes current "CAMU" regulations for
remediation-only facilities (or cleanup only facilities that need a permit only because they treat,
store or dispose of hazardous waste) by no longer subjecting such facilities to facility-wide

? Federal hazardous waste rules and statutes.
* CAMUgs are technical units where hazardous wastes may be managed during hazardous waste cleanup.
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corrective action. The changes make it clear that CAMUSs and TUs may be used to treat, store or
dispose of hazardous remediation wastes at remediation sites. These new regulations may make
the CAMUI s less desirable than those allowed under current law. However, in order to have the
use of this flexible waste management unit at ail, DEQ must adopt these changes or be
considered less stringent than the federal hazardous waste program.

"Staging piles" are new, short-term remediation waste storage units that, when used to store
hazardous remediation wastes, do not trigger Land Disposal Restrictions {(LDRs} or Minimum
Technology Requirements (MTR). Therefore, "staging piles" are desirable when moving
hazardous remediation wastes from one area to another area on-site and ailow temporary
placement of the pile back onto the ground. Prior to this "staging pile” rule, placement of
hazardous wastes on the ground in these sifuations triggered the restrictive LDRs.

The RAP is an alternative permitting mechanism and is used for authorizing storing, treating or
disposing of hazardous remediation wastes. The RAP may be used to establish "CAMUs,"
"TUs," "staging piles" or any other waste management unit. RAPs contain site-specific
remediation waste management requirements, provide a mechanism of enforcing those
requirements, and provide for public participation. RAPs are stand-alone documents, but must
include the applicable requirements in 40 CFR Parts 264, 266 and 268. The DEQ does not
believe that RAPs are necessary because the state Environmental Cleanup Program already has
enforceable authorities sufficient to allow RCRA cleanup of hazardous remediation wastes.

The dredged material exclusion from hazardous waste requirements applies to materials that are
subject to the requirements of a Clean Water Act (CWA) or a Marine Protection, Research and
Sanctuaries Act (MPRSA) permit, or to disposal of maierials with return flows to waters of the
United States. (If upland disposal results in no return flow, then current hazardous waste
requirements would continue to apply.) EPA believes that CWA or MPRSA permits, coupled
with extensive testing of materials and EPA Regional guidance, will ensure the protective
management and discharge of dredge materials. The DEQ will not adopt this exclusion at this
time, because: (1) it exempts hazardous wastes sediments from RCRA regulation; and (2) the
DEQ is still evaluating whether to retain RCRA as an oversight tool for dredged sediment
management.

b. Oregon Impact: EPA's rule provides some flexibility for RCRA cleanups; however, the
DEQ is not proposing to adopt rules (4) and (5) listed above. EPA views all of these changes as
"reduced requirements" compared to current standards.

¢. Recommendation: Adopt all the regulations except for the RAP rule and the dredged
materials exclusion. The Environmental Cleanup Program would gain nothing by using RAPs in
lieu of its existing anthorities to do cleanups at RCRA sites. In addition, under EPA review, the
Environmental Cleanup Program would need to make an administratively intense demonstration
that its authorities meet the substantive standards in 40 CFR Parts 264, 266 and 268, and
cotrective action.
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DEQ recommends not adopting the dredged sediments exclusion from the definition of solid
waste at this time. Adoption would eliminate oversight from dredged sediments that might
otherwise be considered hazardous wastes. If adopted, this less stringent federal rule would
allow hazardous waste sediments to be cleaned up under permits issued by the Clean Water Act
and Marine Protection, Research and Sanctuaries Act. The hazardous waste regulations deter
disposal of toxic wastes into the environment. Eliminating hazardous waste authority over
hazardous toxic sediments removes an authority we need to retain, at least until DEQ has made a
cross-program decision the hazardous waste authority i1s not necessary.

2. Standards Applicable to Owners and Operators of Closed and Closing Hazardous
Waste Management Facilities: Post-Closure Permit Requirement and Closure Process.
October 22, 1998.

a. Background: EPA requires hazardous waste treatment, storage and disposal (TSD) facilities
to have RCRA permits. EPA also regulates "land disposal units" (i.e., hazardous waste landfills,
waste piles, surface impoundments, and land treatment units), requiring such units to obtain
permits if hazardous waste is left in place at closure. In addition, EPA requires corrective action
at "solid waste management units" (SWMUSs) that are located at facilities that have confirmed
releases from regulated land disposal units. Hazardous waste releases at SWMU s trigger
different cleanup standards and procedures than do releases from regulated land disposal units.
As aresult, implementing closure requirements and post-closure permits at "regulated land
disposal units" while imposing corrective action of confirmed releases from SWMUSs may result
in dueling authorities and requirements for similar cleanups. EPA's post-closure rule is intended
to coordinate the implementation of closure, post-closure and corrective action, regardless of the
type of "unit” mnvolved.

The rule:

1) Allows use of an enforceable, alternative authority in lien of a RCRA permit to impose post-
closure requirements;

2) Requires non-permitted facilities to continue to meet applicable RCRA regulations; but in
addition, facilities must: (1) submit new information to EPA; (2) conduct facility-wide
corrective action; (3) comply with groundwater monitoring requirements; and (4) meet all
standards that permitted, regulated units at real TSD facilities obtaining post-closure permits
would need to meet;

3) Requires a "meaningful” three-stage public involvement process; and

4) Allows EPA to replace closure and groundwater requirements at certain "hazardous waste
units" provided: (1) the unit is situated among SWMUJ(s), a release has occurred, and both
the SWMU and the regulated unit contribute wastes to the plume; or (2) EPA determines that
applying hazardous waste closure and groundwater monitoring requirements for post-closure
care 1s not necessary, because the cleanup remedy is protective; or (3) the remedy satisfies
the RCRA closure performance standards.
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b. Oregon Impact: It appears that all facilities cleaning up RCRA regulated wastes would be
affected by this rule, and although the rule appears to offer flexibility at those cleanups, it:

1) May encompass facilities that do not need a RCRA style cleanup;

2) Creates an overlap by allowing EPA to revisit remedy selection;

3) Requires non-permitted facilities to obtain "permits” for hazardous waste cleanups; and
4) Allows EPA to implement the rule while DEQ pursues authorization.

If DEQ decides to adopt this rule and seek authorization for it, DEQ believes it will need to
submit all state Environmental Cleanup Program statutes and regulations for EPA review. These
state cleanup statutes and authorities would need to be determined by EPA to be sufficient to
impose requirements consistent with the federal 40 CFR 264.101 requirements.

¢. Department Recommendation: Do not adopt the rule. The downsides outweigh the
potential flexibility in the rule. The DEQ believes it currently possesses the authority to utilize
its state cleanup program to address regulated unit RCRA corrective action cleanups. Therefore,
the requirement to subject DEQ})'s Environmental Cleanup Program to an equivalency
determination by EPA is unnecessary.

3. Universal Waste Rule (Hazardous Waste Management System; Modification of the
Hazardous Waste Recycling Regulatory Program). December 24, 1998.

a. Background: EPA's rule corrects errors that appeared in the original, May 11, 1995,
Universal Waste Rule (60 FR 25492) that was adopted by the Department with state-only
changes. No new regulatory requirements are created with this rule; instead it: (1) makes three
corrections to regulations governing the management of spent lead-acid batteries that are
reclaimed; (2) corrects the definition of a small quantity universal waste handler; and (3) clarifies
the export requirements which apply to destination facilities, when the facilities act as universal
waste handlers.

b. Oregon Impact: Universal waste handlers (approximately five) in Oregon will be affected
by these technical clarifications.

c. Department Recommendation: Adopt the rules correcting the errors. The clarifications do

_not automatically become effective in Oregon until they are adopted. Adoption of these changes
will align Oregon's Universal Waste Program with the federal program and will facilitate
authorization of the hazardous waste program. These corrections must be adopted to become
authorized.
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4. Hazardous Waste Management System; Modification of the Hazardons Waste Program;
Hazardous Waste Lamps. July 6, 1999.

a. Background: This EPA rule adds spent hazardous waste lamps, primarily mercury-
containing lamps, to the list of federal universal wastes. The universal waste management
program is designed to keep some pollutants out of the nations' landfills. Handlers of federal
universal wastes will be subject to less stringent standards for storing, transporting, and
collecting these wastes. The new streamlined universal waste management requirements are
intended to encourage better management of hazardous waste lamps and to facilitate compliance
with hazardous waste requirements.

b. Oregon Impact: Oregon has already adopted mercury-containing lamps as state-only
Universal Wastes. However, Oregon's program may be less stringent than the federal program,
because Oregon allows lamps to be crushed by the generator. Under the new federal rules,
"crushing" could be construed as "treatment," which is prohibited.

c. Department Recommendation: Adopt the federal provisions prohibiting treatment of
lamps. Oregon's program will then be as stringent, and not considered less stringent, than the
federal program. This will allow authorization of this portion of the program by EPA.

5. Hazardous Waste Treatment, Storage, and Disposal Facilities and Hazardous Waste
Generators; Organic Air Emission Standards for Tanks, Surface Impoundments, and
Containers, Clarification and Technical Amendments. January 21, 1999.

a. Background: Previously, EPA set standards to reduce organic air emissions from certain
hazardous waste management activities to levels that are protective of human health and the
environment (59 FR 62896, December 6, 1994). The standards were amended by the December
8, 1997 rule (62 FR 64636-64671), in response to public comments and inquiries. This rule
amends certain regulatory text and reinstates regulatory provisions that were previously
contained in the rules and later inadvertently removed.

b. Oregon Impact: The Department has adopted all previous federal standards through -
December 8, 1997. The amendments are necessary to correct serious errors in the rule that would
otherwise cause confusion for the Department and for the regulated community.

¢. Department Recommendation: Adopt the rule. This rule is necessary to maintain
consistency with the federal program.
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6. Hazardous Waste Management System; Identification and Listing of Hazardous Waste;
Petroleum Refining Process Wastes; Exemption for Leachate from Non-Hazardous Waste
Landfills. February 11, 1999.

a. Background: This rule temporarily defers landfill leachate and landfill gas condensate from
the definition of solid waste (and thus from the defimtion of hazardous waste) when the landfill
leachate and gas condensate contain wastes derived from previously disposed petroleum refining
wastes that now must meet the petroleum refining waste listing descriptions, K169, K170, K171,
and K172. The Department has adopted the petroleum refining waste listings. The exemption of
the wastes from the definition of solid waste allows the wastes to be regulated under the
provisions of the Clean Water Act. However, exempted leachate may not be managed in surface
impoundments or placed on the land after February 13, 2001, except for temporary or emergency
conditions.

b. Oregon Impact: There are no generators of these listed petroleum refining wastes in Oregon
and none has been received at the state's only commercial hazardous waste landfill. Therefore,
there is no known impact to leachate management in the State of Oregon.

¢. Department Recommendation: Adopt the rule. Even though the Department could regulate
the leachate as listed hazardous wastes, the Department recommends allowing any of the
leachate that may "surface" to be regulated under the CWA. Treating such leachate under CWA
permits should result in protection of human health and the environment.

7. Clarification and corrections, Phase IV land disposal restriction standards for wood
preserving wastes, metal wastes, zinc micronutrient fertilizers, carbamate treatment
standards, and K088 treatment standards. May 11, 1999, and October 20, 1999,

a. Background: These rules clarify and/or make technical corrections to the following five
final rules previously adopted:

1) May 12, 1997 (60 FR 26006), regulations promulgating Land Disposal Restriction (LDR)
trcatment standards for wood preserving wastes, as well as reducing the paperwork burden
for complying with LDRs;

2) May 26, 1998 (63 FR 28556), regulations promulgating LDR treatment standards for
metal-bearing wastes; amending the LDR treatment standards for soil contaminated with
hazardous waste; amending the definition of which secondary materials from mineral
processing are considered to be wastes subject to the LDRs; and correcting October 20, 1999
40 CFR 268.49(c)(1)(A) to reflect TCLP testing requirements for carbon disulfide,
cyclohexanone and methanol (64 FR 56459),

3) August 31, 1998 (63 FR 46332), an administrative stay of the metal-bearing waste treatment
standards as they apply to zinc micronutrient fertilizers;
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4) September 4, 1998 (63 FR 172), an emergency revision of the LDR treatment standards for
hazardous wastes from the production of carbamate wastes, and October 20, 1999 (64 FR
56459) reinserts 40 CFR 268.40(j) inadvertently omitted; and

5) September 24, 1998 (63 FR 51254), revised treatment standards for spent aluminum
potliners from primary aluminum production, and October 20, 1999 (64 FR 56459)
correcting the measurement unit for arsenic from "mg/l TCLP" to "mg/kg total.”

b. Oregon Impact: The Department has adopted and is currently implementing the regulations
that arc being clarified and corrected by this rulemaking. A wide range of industries are affected,
particularly certain woodtreaters, aluminum manufacturers and Oregon's hazardous waste
disposal facility, Chemical Waste Management. There should be very little, if any, impact from
adopting these corrections.

c. Department Recommendation: Adopt the regulatory clarifications and technical corrections.
Adoption of these rules is necessary to maintain consistency with the federal program and to
maintain the state as the primary implementing agency.

8. Guidelines for Establishing Test Procedures for the Analysis of Oil and Grease and
Non-Polar Material Under the Clean Water Act and Resource Conservation and Recovery
Act. May 14, 1999.

a. Background: This rule approves use of EPA Method 1664, Revision A: N-Hexane
Extractable Material (HEM; Oil and Grease) and Silica Gel Treated N-Hexane Extractable
Material (SGT-HEM; Non-polar Material) by Extraction and Gravimetry (hereafter, Method
1664) for use in Clean Water Act (CWA) programs, and incorporates Method 1664 by reference
for use in Resource Conservation and Recovery Act (RCRA) programs. The rule also deletes
Method 9070 and adds revised Method 9071B as Update IIIA to the Third Edition of the EPA-
approved test methods manual SW-846. EPA took these actions as a part of their effort to reduce
dependency on use of chlorofluorocarbons (CFCs) to protect the Earth's ozone layer, and to meet
the CFC phaseout agreed to in the Montreal Protocol and required by the Clean Air Act
Amendments of 1990.

b. Oregon Impact: This oil and grease testing method affects all facilities operating under the
CWA permit program. There should be no impact felt by adopting the rule. The new test
procedures are already in effect in Oregon, because on February 13, 1998, DEQ received
approval from EPA under the alternative test procedures in 40 CFR Part 136 to use the same
procedures that are being adopted.

¢. Department Recommendation: Adopt the rule. These changes to testing protocols do not
go into effect until Oregon adopts the rule. Adoption of the rule allows the Department to
maintain consistency with the federal program and to matntain the state as the primary
implementing agency.
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9. Standards for Hazardous Air Pollutants for Hazardous Waste Combustors. September
30, 1999. '

a. Background: Thisrule establishes Maximum Achievable Control Technologies (MACT)
standards for three source categories: hazardous waste burning incinerators, hazardous waste
burning cement kilns, and hazardous waste burning aggregate kilns. The rule establishes
standards for sources that emit or have the potential to emit 10 tons or greater per year of any
single hazardous air pollutant, or 25 tons per year or greater of pollutants in the aggregate. This
rule also regulates area sources resulting in the regulation of all hazardous waste burning
incinerators, cement kilns, and aggregate kilns. The rule establishes emission standards for
chlorinated dioxins and furans, mercury, particulate matter, semivolatile metals, low volatile
metals, and hydrogen chloride and chlorine gas (combined). The rule also establishes standards
for carbon monoxide, hydrocarbons, and destruction and removal efficiency as surrogates in lieu
of individual standards for nondioxin/furan organic hazardous air pollutants.

b. Oregon Impact: This rule potentially affects two facilities in Oregon: Ormet Wah Chang
and the Umatilla Chemical Agent Disposal Facility. Air Quality has a substantial portion of this
rule to implement. The hazardous waste and air quality programs are coordinating efforts.

c. Department Recommendation: Adopt the rule. Adoption of the rule allows the Department
to maintain consistency with the federal program and to maintain the state as the primary
implementing agency.

10. 180 Day Accamulation Time Under RCRA for Waste Water Treatment Sludges from
Metal Refinishing Industry. March 8, 2000.

a. Background: This rule allows large quantity generators of FO06 sludge (certain sludge from
the treatment of electroplating waste waters) up to 180 days to accumulate F006 wastes without a
~ hazardous wastes storage permit or interim status, provided that these generators recycle the
F006 through metals recovery and meet certain conditions.

b. Oregon Impact: This rule potentially affects forty-one large quantity generators that
produce FO06 metal-bearing sludge from electroplating. It may give generators an incentive to
choose metals recovery instead of treatment and land disposal as their final waste management
option.

c. Department Recommendation: Adopt the rule. Adoption of the rule provides an incentive
to large quantity generators of FO06 electroplating metal-bearing sludge to recycle the metals
rather than dispose of them.
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State-Only Hazardous Waste Rule Amendments

1. Clarify the Applicability of Hazardous Waste Codes to Chemical Nerve and Blister
Agents.

a.. Background: Certain hazardous waste codes apply to blister, nerve agents and
"demilitarization" wastes generated by the Umatilla Chemical Agent Disposal Facility
(UMCDF). Assigning the correct codes to any hazardous waste is important, because the codes
dictate certain waste management practices and disposal pathways. The current DEQ procedure
for assigning codes to hazardous wastes blister and nerve agents must be clarified to require that
these hazardous wastes be classified by both federal and state hazardous waste determination
procedures. ‘

Prior to 1996, the Department only had a single listing of waste code P999 for nerve agents as
commercial chemical products. At the time of that original listing, the Department considered
blister agents (mustard agents) to be included in this listing for nerve agents. When it was
learned that the U. S. Department of Defense classified blister agents separate from nerve agents,
the Department moved to include an additional listing of P998 for blister agents in order to
ensure adequate regulatory control over mustard agent and to deal with potential spill response
and cleanup.

Since the adoption of those state-only hazardous wate codes, the Department has managed
"demilitarization residues" generated from the management of these wastes as listed hazardous
wastes themselves. Therefore, definitions of "demilitarization” and "demilitarization residue"”
are being proposed to clarify this intention.

b. Oregon Impact: The UMCDYF is the only facility in Oregon that will be affected by this rule
clarification.

¢. Department Recommendation: Adopt the rule because it provides a regulatory clarification
to a previously stated DEQ intention.

2. Align Toxic Use Reduction Reporting Schedule with Hazardous Waste Reporting
Schedule.

a. Background: Curtently, an important component of Oregon's Toxic Use Reduction (TUR)
law is one that requires large toxics users and large quantity hazardous waste generators to
complete annual progress reports each year, on or before September 1. Among other things, the
reports describe efforts taken by the toxics user to reduce or eliminate the use of certain toxic
substances. The report is maintained on-site, but a summary of the report is submitted to the
Department no later than September 1, each calendar year after a plan is completed. During the
1997 Legislative Session, several modifications were made to the statutorily required annual
reports. These changes significantly reduced the reporting universe of facilities and reduced the
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quantity and type of information required to be submitted to DEQ. Given that the reporting has
been greatly streamlined and given the Governor's Task Force on Hazardous Substance
Reporting recommendation to simplify and make more efficient the reporting required by the
regulated community, DEQ proposes to remove the September 1 deadline, and combine TUR
reporting with the annual hazardous waste generator reporting already required in the Spring of
each year.

b. Oregon Impact: This rule change will impact large toxics users and large quantity
hazardous waste generators who are required to complete annual toxic use reduction progress
reports. The impact should be positive and result in a more streamlined efficient and reduced
duplication in reporting. '

c. Department Recommendation: Amend the rule by changing the requirement to report

annually from September 1 to March 1, or within 65 days from agency mailing, whichever is
later.

gealaba06/27/2000 2:07 PM
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State of Oregon
Department of Environmental Quality Memorandum

Date: July 14, 2000

To: Environmental Quality Commission

From: Gary Calaba, Hazardous Waste Policy and Program Development, Waste
Prevention and Management Division

Subject: Presiding Officer's Report for Rulemaking Hearing
Hearing Date and Time: May 15, 2000, beginning at 1:00 p.m.
Hearing Location: DEQ Headgquarters, 811 S.W. 6™ Ave., Room 3A

Portland, Oregon 97204
Proposal: Amend Oregon Administrative Rules to permanently adopt several federal

hazardous waste regulations with amendments through April 12, 2000; and
to clarify hazardous designation of blister and nerve agents, and residues
from managing those agents.

The rulemaking hearing on the above proposal was convened at 1:05 p.m. Attendees were asked
to sign witness registration forms if they wished to present oral testimony. Attendees were also
advised that the hearing was being recorded and of the procedures to be followed.

Six people attended the Public Hearing, not including Department and EPA personnel. Two
attendees registered and gave testimony. Six affected parties submitted written comments: two
at the hearing, and the other four during the open comment period. Therefore, a total of six
individuals or organizations commented.

With the record open, and prior to receiving testimony, Gary Calaba, Hearings Officer, briefly

explained the specific rulemaking proposal and the reasons for the proposal. At the conclusion
of testimony, the hearing was closed. The time was approximately 2:07 p.m.

Summary of Oral Testimony

The following summarizes the oral testimony of two commenters who also submitted similar
written comments. These comments are responded to by the Department in Attachment D.
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1. Comment: Requested that DEQ maintain oversight of sediments from Wilsonville's
proposed water treatment plant. Supported DEQ not adopting the "dredged material”
exclusion.

Commenter: Charles D. Scott, Ph.D, Environmental/Industrial Toxicologist.

2. Comment: Encouraged the Department to adopt the "dredged material" exclusion now and
not wait for a future rulemaking. "Capping" is not an option for Cascade General, Inc. EPA
is on target to remove unnecessary overlap between RCRA and the Clean Water Act. EPA
states that there is absolutely no reduction in the protection of human health and the
environment by adopting the exclusion. The Department failed to answer questions 4, 9, and
11 as presented in Attachment B.4.

Commenter: T. Alan Sprott, Director of Environmental Services, Cascade General, Inc.

Written Testimony

The following people submitted written comments, and two* provide oral testimony, too:

1. Jim Craven, Government Affairs Manager, Oregon Council, American Electronics
Association. Via e-mail received May 12, 2000.

2. Laura Weiss, M.P.H., Oregon Environmental Council, 520 SW Sixth Ave., Suite 940,
Portland, OR 97204-1535. Via letter received May 12, 2000.

3. *T. Alan Sprott, Director of Environmental Services, Cascade General, Inc., 5555 North
Channel Avenue, Portland, OR 97217. Via letter received May 12, 2000.

4. Thomas E. Savidge, Chief, Operations Division Cofps of Engineers. Via e-mail received
May 15, 2000.

5. *Charles D. Scott, Ph.D., Environmmental/Industrial Toxicologist, 32170 S.W. Armitage Ct.
N., Wilsonville, OR 97070. Via letter received May 15, 2000.

6. Cheryl R. Koshuta, Manager, Corporate Environmental Programs, Port of Portland, 121 NW
Everett, Portland, OR 97209. Via letter received May 15, 2000.

The spcciﬁé comments are responded to by the Department in Attachment D.
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State of Oregon
Department of Environmental Quality Memorandum

Date: July 14, 2000
To: Environmental Quality Commission

From: Anne R. Price, Manager, Hazardous Waste Policy and Program
Development, Waste Prevention and Management Division

Subject: Summary, Evaluation and Response to Public Comments Received

At the May 15, 2000 Public Hearing, the Department received oral comments from two
commenters on the Department's proposal to amend Oregon Hazardous Waste
Administrative Rules. Written comments from six commmenters addressed some of those
comments and added additional comments.

All of the public comments and the Department's responses are presented below.

Toxic Use Reduction Annual Reporting, Proposed Changes to QAR Chapter 340,
Division 135.

One commenter recommends that DEQ not proceed with the proposed rule change.
There were no comments in support of the Department's proposal. The comments in
opposition included:

Comments:

e " ..the original rationale for the September 1 deadline continues to makes sense,
1.e., a company can do a more comprehensive job of determining its annual
progress on toxic use reduction if it first completes its other reporting
requirements, particularly its hazardous waste and toxic use inventory (TRI)
reports.”

¢ "What is the effective date of the proposed change? Companies are required
under current rules to complete progress reports and to submit progress report
data by September 1 of this year (2000). Would they also be required to submit
such data again just six months later in March of 2001?"

¢ "The proposed rule contains an error in construction at 340-135-0070(a) and (c).
The changed rule requires companies to complete a progress report 'on a written
or electronic form provided by the Department. . . . By law and rule, companies
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are only required to submit certain data elements from their annual progress report
(340-135-0070(3)), not the progress report itself.”

e "...isthe Department only changing the date for the so-called 'pounds report’ but
not the date for the overall progress report annual review? If so, then we are
creating a two-part process with separate dates, which appears not to be in line
with the intent to streamline the process."

e "We respectfully propose that this proposed rule change NOT be adopted by the
Commission as is (especially given that it contains inadvertent errors), and that
further work be done to ensure it meets the needs of regulated companies and the
Department.”

Commenter: Jim Craven, Government Affairs Manager, Oregon Council, America
Electronics Association, May 12, 2000.

Department Response:

The Department 1s committed to streamlining its reporting requirements, including toxics
use reporting. However, the Department acknowledges that its proposal fell short of
achieving this goal. Therefore, the Department is withdrawing the proposed changes to
the toxics use reporting schedule. The Department will await the results of implementing
HB 2431, which includes reports to the legislature on hazardous and toxic substance
reporting issues. If the Department believes opportunities for streamlining exist in the

~ future, we will consult with the interested parties to achieve the best possible result.

The Federal "Dredged Material" Exclusion from the Definition of Hazardous Waste

The Department is not proposing to adopt the federal "dredged matertal" exclusion from
the definition of hazardous waste. Therefore, this rule, and the other two the Department
1s not proposing to adopt, were described in the staff report merely to provide the
regulated community with an overall picture of what’s included in the state rules and
what’s not. The Department is not requesting any action on the part of the EQC with
respect to these rules. The Department is responding to these comments in order to
provide a more complete understanding of its decision not to adopt these optional rules.

Three commenters were opposed to the Department’s decision not to adopt the dredged
material exclusion, and two commenters supported the Department's position.

Comments:
o "OEC supports DEQ's decision not to adopt the EPA rule eliminating RCRA

oversight from dredged sediments."”
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s "...DEQ need[s] to develop a more holistic approach for prevention and
management of contaminated sediments. If the state were to adopt the federal
rule, we would be giving up a level of flexibility that may be needed in the
future."

o "As DEQ develops a strategy to implement the Governor's Executive Order on
persistent, bioaccumulative toxic pollutants [PBTs], it will need a myriad of tools
to effectively achieve its goal of zero discharge. As such, it makes sense fo retain
authority to apply RCRA 1if needed when dealing with managed of contaminated
sediments in Oregon."

e "Cleanup of contaminated sediments poses significant economic and
environmental challenges. ... most cost-effective answer is to prevent the
pollution and avoid the problem altogether. In addition to regulatory efforts,
economic incentives act as a strong driver for pollution prevention. RCRA's
influence on . . . can help to ensure that the incentives. . . exist to encourage
pollution prevention.”

» "Eliminating hazardous waste authority over hazardous toxic sediments removes
an authority that DEQ should retain due fo the new information collected from the
Portland Harbor Sediments and the vast amount of hazardous waste constituents
found in recent evaluation and testing of these sediments."

Commenter: Laura Weiss, M.P.H., Oregon Environmental Council, May 12, 2000;
Charles D. Scott, Ph.D., Environmental/Industrial Toxicologist, May 15, 2000,

Department Response:

The Department agrees with the commenters. The Department's decision not to adopt the
dredged materials exclusion is based on the Department's desire to maintain flexibility to
apply the regulations, if needed. If the Department were to adopt the federal exclusion, it
would clearly concede flexibility that the Department may need in the future. In addition,
eliminating RCRA jurisdiction takes away a powerful disincentive to pollute, de-
emphasizing the need for Oregonians to reduce or eliminate toxics that they release into
the environment, into the rivers.

As the commenter points out, the Governor's executive order to eliminate PBTs sends a
message that the Department must consider the impact of its own actions on the release
of or perpetuation of PBTs in the environment. Retaining RCRA authority at thlS time is
the most responsible approach to protecting the environment.

The Department agrees that some contaminated sediments may pose a threat to human
health and the environment. Because of this concern, the Department is unwilling to
propose, at this time, to eliminate a potential regulatory tool that may be used to address
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certain sediments. The Department desires to maintain the flexibility to require that the
wastes be managed according to the hazardous waste regulations.

Comments:

e "...doesnot agree with DEQ's decision to not adopt the Environmental
Protection Agency's (EPA's) Resource Conservation and Recovery Act (RCRA)
exclusion for dredged materials managed under appropriate Clean Water Act
(CWA) or Marine Protection Research and Sanctuarics Act (MPRSA) permits."

¢ "...DEQ not only rejected EPA's analysis but also did not identify any
substantive reason to reject [adopting the "dredged materials" exclusion]."

Commenter: Cheryl R. Koshuta, Manager, Corporate Environmental Programs, Port of
Portland, May 15, 2000.

Department Response: The Department has chosen, at this time, not to adopt an optional
federal exclusionary rile. The Department has expressed several reasons for not jumping
to adopt this exclusion. First, the Department expressed concern about situations where
"dredged material”" would contain hazardous waste, such as listed hazardous wastes, from
known sources. For example, listed hazardous waste pesticide contaminated sediment.
Such "dredged materials" would not be subject to hazardous waste regulation, if the
Department were to adopt the exclusion. Second, the Department made it clear that it is
still evaluating the best way to holistically manage hazardous "dredged materials," and
continues to believe that it would be premature to eliminate the hazardous waste
regulations as a management option. However, as the Department proceeds with its
evaluation of the best management methods for dredged materials containing hazardous
wastes, it may reconsider its decision, and possibly adopt other standards in lieu of the
RCRA hazardous waste regulations.

. Comment:

e " ..EPA determined that the testing procedures under the CWA and MPRSA are
better suited to the chemical and biological evaluation of dredged material

disposed of in the aquatic environment, where the vast majority of dredged
material is managed.” 63 FR 65922, November 30, 1998.

¢ The results of the USEPA and USACE sediment evaluation and management over
many years of nationwide monitoring have indicated that sediments rarely if ever
contain hazardous constituents that qualify the materials as hazardous wastes
under the RCRA rules."

Commenter: Cheryl R. Koshuta, May 15, 2000.

Attachment D
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Department Response: The testing procedures under the CWA and MPRSA may be
more relevant to a salt water environment than a fresh water environment; and since
almost all dredged materials will be disposed in fresh water, the Department wants to
retain other testing methodologies, such as the tests that exist in the hazardous waste
program.

Comments:

“In the words of EPA, ‘the dredged material exclusion will avoid duplicative
regulatory processes while ensuring an accurate, appropriate, and environmentally
sound evaluation of potential impacts to the environment.”"

"EPA promulgated the dredged materials exemption to ensure. . . integrated
approach to the regulation of dredged material disposal ...avoided duplicative
regulatory processes while ensuring. . . accurate, appropriate, and environmentally
sound evaluation of potential impacts to the environment."

". .. USEPA noted that managing sediments under the CWA and MPRSA is
protective of human health and the environment. . . by not adopting this rule
DEQ will be perpetuating regulatory confusion and duplication of administrative
efforts while placing an unnecessary burden on the regulated community and thus
interstate commerce without adding meaningful environmental protection."

"RCRA Subtitle C coverage of dredged material disposal is duplicative and
unnecessary when considered alongside the CWA and MPRSA coverage of these
activities."

"These programs [CW A and MPRSAY] incorporate appropriate biological and
chemical assessments to evaluate the potential for human health impacts caused
by food chain transfer of contaminants. . .."

Commenters: Cheryl Koshuta, May 15, 2000; T. Alan Sprott, May 12, 2000; Thomas E.
Savidge, Chief, Operations Division Corps of Engineers, May 15, 2000..

Department Response: The Department agrees that duplicative regulatory authority may

cause some confusion. However, the Department believes that maintaining joint
authority over dredged materials 1s not necessarily a bad idea. As a matter of policy, the
Department does not see RCRA applying in the vast majority of disposal situations, and
as EPA points out in the preamble to the rule, studies show that "dredged material”
typically does not fail hazardous waste characteristic tests. If this is accurate, then the
fact that the Department wants to maintain RCRA jurisdiction may have little impact on
potentially affected sediments.
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Comments: The following comments point out that the department still retains some
jurisdiction over the dredged material subject to the federal exclusion.

» "The exclusion actually only applies to dredged materials subject to a CWA or
MPRSA permit. . . disposing of material in a manner that establishes a return flow
does not trigger the exclusion. We believe it is an important consideration that the
exclusion only applies when the dredged material is managed under permitted
conditions."

e "EPA is clear that the exclusion applies only to the hazardous waste requirements of
Subtitle C and not the solid waste requirements of Subtitle D. Dredged material is a
media and may contain a solid or hazardous wastes and nothing in the exclusion
undercuts the Department's ability to regulate dredged material as solid waste, or as
hazardous waste if disposed at an upland facility."

e "Even in those cases where hazardous wastes may inadvertently be disposed in water,
enforcement over such a disposal is still available both through RCRA and the
CWA/MPRSA."

e "Adoption of the USEPA rule does not eliminate hazardous wastes in sediments from
regulation.”

» "By adopting the USEPA rule . . . the state is not reducing its ability to enforce the
hazardous waste rules [on dredged material]."

Commenters: T. Alan Sprott, May 12, 2000; Thomas E. Savidge, May 15, 2000.

Department Response: The Department agrees with the clarifications made by the

- commenters. However, the Department is not prepared to release RCRA authority over
thesc sediments even if they are potentially covered or possibly regulated by other
programs or authorities until a thorough evaluation has been made of the value of RCRA
oversight as a regulatory tool.

Even under the exclusion, dredged materials containing hazardous wastes that are
disposed upland and have return flows would not be regulated as hazardous wastes.’
Stated simply, this means that in order for upland disposed hazardous waste dredged
materials to be regulated as hazardous waste, there may not be return flows. The
Department is assessing whether, under certain environmental conditions, disposal
upland, as currently permitted under the CWA or MPRSA may not be appropriate, and
may benefit from additional evaluation. Requiring disposal of dredged materials:
containing hazardous wastes (most likely listed hazardous wastes) in a secure facility,

! Federal Register, Vol. 63, No. 229/November 30, 1998, page 65922.

Attachment D
Page 6



Attachment D

Sumumary, Evaluation and Response to Public Comments Received
Amending Oregon Hazardous Waste Rules

EQC Agenda Item B

July 14, 2000

when necessary to protect human health and the environment, remains a viable
management option, and one that the Department does not want to eliminate at this time.

Comments:

e " .. adopt EPA's RCRA dredged material exemption because it addresses the
problem of costly duplicative and burdensome regulatory requirements while

ensuring that human health and the environment continue to be adequately protect
from dredged material disposal under the CWA and MPRSA."

e "...strongly urge the Department to reconsider and adopt the federal dredged
material exclusion in the current rulemaking process." '

e " .. strongly encourage ODEQ to reconsider and adopt the USEPA rule for dredged
matertal that is not a hazardous wastes."

Commenters: T. Alan Sprott, May 12, 2000; Cheryl R. Koshuta, May 15, 2000; Thomas
E. Savidge, May 15, 2000,

Department Response: The Department appreciates the commenters' concerns, but
believes that maintaiming hazardous waste jurisdiction over dredged materials that
contain hazardous waste, will not disrupt dredging operations, slow them down, or result
in unnecessary duplication of effort. The Department simply wants to maintain clear
authority and flexibility to implement hazardous waste requirements, if necessary.

Comments:

e " ..sediment/sludge will be generated by the proposed [City of Wilsonville] Water
Treatment Plant through the intake pipe and stored on-site . . . should be tested as any
other generated material from a process or operation.”

e " ..request that the DEQ maintain the RCRA oversight of sediments that will be
removed from the Willamette River by the 72 inch intake pipe for the City of
Wilsonville's Water Treatment Plant (if built) and continue to require the testing of
sediments stored on-site."

Commenter: Charles D. Scott, Ph.D., Environmental/Industrial Toxicologist, May 15,
2000.

Department Response:

With respect to the commenter’s specific request, however, the exclusion likely does not
apply to particles in the water, such as those that may be removed from the niver by the
proposed Wilsonville water treatment plant, because the particles do not meet the
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definition of "dredged materials". As such, the Department believes that those materials
that would be accumulated at the plant would be subject to hazardous waste regulation, if
they were designated hazardous.

Comments:

o "...under OAR 340-011-0029, the Department is required to prepare a response
to 11 questions intended to clearly identify the relationship between proposed
rules and applicable federal requirements and facilitate consideration. . . rule
adoption by the Environmental Quality Commission. This requirement also
applies in cases where a federal rule is relaxed. We disagree with the
Department's response to questions 4, 9, and 11 in regard to the dredged material
exclusion."

e "...DEQ did not adequately address the fiscal impact of its dredged materials
exemption decision nor appropriately address the Questions to be Answered to
Reveal Potential Justification for Differing from Federal Requirement, as
mandatory under the Oregon Administrative Rules (OARs)."

o "...DEQ did not complete its fiscal and economic analysis with regard to this
decision [not proposing to adopt the dredged materials exclusion] as required
under ORS 183.335(E)."

e " . .under...[OAR] 340-011-0029, DEQ is required to answer several questions
developed to clanfy the 'relationship between proposed rules and the applicable
federal requirements. . . ." Rather than answer several of the questions, DEQ
simply stated that the questions were not applicable. It is unclear how DEQ
determined that these questions were not applicable when they are relevant and
appropriate to the rulemaking.

Commenters: T. Alan Sprott, May 15, 2000; Cheryl R. Koshuta, May 12, 2000.

Department Response: The Department does not agree. Oregon Revised Statutes and
Department rules neither require the Department to answer the "Questions to be
Answered to Reveal Potential Justification for Differing from Federal Requirements"
under 340-011-0029, nor prepare a Fiscal and Economic Impact Statement as required
under ORS 183.335(E), for federal regulations that the Department is NOT proposing to
adopt. Consequently, the questions the commenters refer to were answered only for the
rules the Department is proposing to adopt. The Department is not required to adopt
optional rules that are promulgated by EPA. The Department's decision to discuss these
rules at some length was done to provide the regulated community with some perspective
on how the Oregon program will differ from the federal program. The Commission is not
being asked to adopt a position on the Department’s decision not to adopt these federal
rules.
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State of Oregon
Department of Environmental Quality Memorandum

Date: June 26, 2000

To: Environmental Quality Commission

From: Anne R. Price, Manager, Hazardous Waste Policy and Prdgram
Development
Section, Waste Prevention and Management Division

Subject: Rule Implementation Plan

The Hazardous Waste program will implement these rules in the following fashion:

1. Staff Notification:
Completion Date: July 15, 2000

HWPPD will send an electronic copy of the staff report and new rules to program
staff statewide. In addition, electronic copies will be sent to DEQ Solid Waste
and Finance and Operations Sections, and to DEQ Laboratory, Environmental
Cleanup, and Air Quality Divisions. The purpose of this notification will be to
alert interested partics to the changes as approved by the EQC and to highlight
specific items that might be of interest to DEQ personnel in other programs.

2. Staff Training:
Completion Date: August 15, 2000

HWPPD staff will conduct training scssions in the regions (one per region).
This training will focus on specific rule changes including the following:

e Changes in the Universal Waste regulations
e Changes in management of FO06 wastc streams
e Changes in Corrective Action requirements regarding staging piles, etc.

This training will be made available to hazardous waste, solid waste, finance and
operations, enforcement, and cleanup personnel.
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3. Notification/outreach to regulated facilities:
Completion Date: August 31, 2000

4.

The HW program will provide targeted technical assistance to facilities that
generate FO06 waste (wastewater treatment sludges from electroplating
operations). This assistance may take the form of a general mailing or on-site
visits from field staff. The purpose of this assistance will be to educate the
facilities about the management changes for this waste stream.

HWPPD section will revise the existing fact sheet on fluorescent light tubes
and make this available to the regional field staff for dissemination.

HWPPD section will identify known fluorescent tube handlers and generators
and send a letter with the fact sheet explaining the changes in tube
management, and reference the web page information.

Other implementation activities:

Completion Date: August 31, 2000

HWPPD will be responsible to put rules on the DEQ/HW web site.

- HWPPD will put the revised fluorescent tube fact sheet on the DEQ/HW web

site.

HWPPD will identify and make any changes that need to be made to facility
notification forms and to program reporting documents, such as the HW
annual generator report.

gcgjc06/27/2000 11:42 AM
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State of Oregon
Department of Environmental Quality Memorandum

Date: June 26, 2000

To: Environmenta] Quality L Commission

From: Langdon Mar$ff 17

ironmental Cleanup Rule Amendments
13 — 14, 2000

Subject: Agenda Item
EQC Meeting

IpgY

Background

On April 13, 2000, the Director authorized the Environmental Cleanup Division to proceed to a
rulemaking hearing on proposed rule amendments which would explicitly allow excavation and ofi-
site disposal as a preferred remedy for soil “hot spots.” The existing rules have a preference only for
treatment of “hot spots”; the amendments will conform the rules to the statute.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
May 1, 2000. The Hearing Notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of persons
known by the Department to be potentlally affected by or interested i in the proposed rulemaking

action on April 26, 2000,

A Public Hearing was held May 25, 2000 with Brooks Koenig serving as Presiding Officer. Written
comment was received through May 31, 2000. The Presiding Officer's Report (Attachment C) notes
there was no oral testimony presented at the hearing, and there were no written comments received.

As there were no comments received, the Department is recommending the rulemaking as proposed.

The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking proposal
including alternatives considered, a summary of the rulemaking proposal presented for public
hearing, a summary of how the rule will work and how it is proposed to be implemented, and a
recommendation for Commission action. '

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
-+ 3317 (voice)/(503) 229-6993 (TDD).
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Issue this Proposed Rulemaking Action is Intended to Address

HB 3616, enacted as Chap. 740 Oregon Laws 1999, amended ORS 465.315 to explicitly allow
excavation and off-site disposal as a preferred remedy for soil “hot spots.” Our existing rules, OAR
340-122-070, 085, and 090, have a preference only for treatment of “hot spots”; the rules must be
changed to conform with law. By definition, “treatment” does not include “excavation and off-site
disposal.”

Relationship to Federal and Adjacent State Rules

The state cleanup program is not a federally delegated program. DEQ believes the Oregon cleanup
laws and rules are more stringent than the federal rules. These proposed amendments do not affect
that relationship, but the proposed rules do level the playing field between treatment and excavation
and off-site disposal as remedial alternatives within DEQ’s rules.

Likewise, other states have differences on specific remedy selection criteria, but all states establish
standards applicable within the state.

Authority to Address the Issue

The Department has the statutory authority to address this issue under ORS 465.400 and the
applicable provisions of ORS 183.310 to 183.550. These rules implement ORS 465.315 as amended.

Process for Development of the Rulemaking Proposal (including Advisory Committee and
alternatives considered)

The Environmental Cleanup Division convened the Environmental Cleanup Advisory Committee
(ECAC) in October 1999. Staff prepared draft rules that were responsive to the amended law and
engaged the advisory committee in discussion of the rules at the October, December 1999, and
March 2000 meetings. Consensus was reached at the March meeting on the proposed rules.

ECAC met again on April 12, 2000 and June 7, 2000 where staff reported progress on the rule
package. ECAC remains supportive of the amendments as drafied.

There were few alternatives considered other than rule amendment. The existing rules conflicted
with the new statute and amendment of the rules was readily agreed upon as the best approach as
opposed to a “no action” alternative.



State of Oregon
Department of Environmental Quality Memorandum

Date: June 26, 2000

To: Environmenta] Quality LCommission

From: Langdon Ma W

Subject: Agenda Item ironmental Cleanup Rule Amendments

EQC Meeting Mty 13 — 14, 2000

Background

On April 13, 2000, the Director authorized the Environmental Cleanup Division to proceed to a
rulemaking hearing on proposed rule amendments which would explicitly allow excavation and off-
site disposal as a preferred remedy for soil “hot spots.” The existing rules have a preference only for
treatment of “hot spots™; the amendments will conform the rules to the statute.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
May 1, 2000. The Hearing Notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of persons
known by the Department to be potentially affected by or interested in the proposed rulemaking
action on April 26, 2000. ' '

A Public Hearing was held May 25, 2000 with Brooks Koenig serving as Presiding Officer. Written
comment was received through May 31, 2000. The Presiding Officer's Report (Attachment C) notes
there was no oral testimony presented at the hearing, and there were no written comments received.

As there were no comments received, the Department is recommending the rulemaking as proposed.

The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking proposal
including alternatives considered, a summary of the rulemaking proposal presented for public
hearing, a summary of how the rule will work and how it is proposed to be implemented, and a
recommendation for Commission action. '

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD).



Memo To: Environmental Quality Commission

Agenda Item C, Environmental Cleanup Rule Amendments
EQC Meeting

Page 3

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues Involved.

HB 3616, enacted as Chap. 740 Oregon Laws 1999, amended ORS 465.315 to explicitly allow
excavation and off-site disposal as a preferred remedy for soil “hot spots™ of contamination. DEQ’s
existing rules, OAR 340-122-070, 085, and 090 have a preference only for treatment of “hot spots.”
These rules must be changed to conform with law, as “treatment” does not include “excavation and off-

site disposal.”

All remedies, whether for “hot spots” or not, are subject to the following balancing factors:
effectiveness, long-term reliability, implementability, implementation risk, and reasonableness of cost.
However, both statute and rule direct that “a higher threshold shall be applied in evaluating the
reasonableness of costs for treating hot spots of contamination . . .” This “higher threshold” has never
been precisely defined, but excavation and off-site disposal will no longer suffer by comparison to
treatment (i.e., if excavation and disposal is less expensive, it generally will be the preferred remedial

action assuming other balancing factors are equal).

Excavation and off-site disposal as a remedy has always been subject to all of the remedy balancing
criteria, and these amendments do not alter that requirernent. What is altered 1s that excavation and off-
site disposal no longer is at a disadvantage from the “higher cost threshold” that onty treatment held
before these amendments. As before, if there are remedies that offer greater effectiveness, more long
term reliability, easier implementation, or less implementation risk, that remedy may be recommended

if the cost is not disproportionately high for the benefits gained.

These amendments allow excavation and off-site disposal to be the remedy at soil hot spots by giving
both treatment and excavation the same cost threshold. .

The amendments also specify, in accordance with HB 3616, that the Director shall consider the
method, route, and transport of RCRA hazardous wastes excavated and disposed off-site as a soil hot
spot. This consideration may be made under existing rules for any hazardous substance. The

amendment is consistent with this practice as well as HB 3616.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

There is no implementation plan per se. DEQ staff apply the balancing factors to all remedies now
and they have applied the “equal threshold” since the statute was enacted. These rule amendments
make the rules consistent with the statute, DEQ will amend its guidance, but, as guidance is not
mandatory, the changes will occur with other refinements to cleanup policy.
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Recommendation for Commission Action

It is recommended that the Commission adopt the rule amendments establishing a cost threshold for
excavation and off-site disposal that is equal to treatment when considered as a remedy for soil hot
spots. These amendments are presented in Attachment A of the Department Staff Report.

Attachments

A Rule Amendments Proposed for Adoption

B. Supporting Procedural Documentation:
1. Legal Notice of Hearing
2. Fiscal and Economic Impact Statement
3. Land Use Evaluation Statement
4 Questions to be Answered to Reveal Potential Justification for lefermg from
Federal Requirements
5. Cover Memorandum from Public Notice
C. Presiding Officer's Report on Public Hearmg
D. Rule Implementation Plan
Approved:
. ' Iy
7 ;
Section: /ZJ‘V‘ p )ﬁ;df
o U —
Division: s LA 4
. 5 7
Report Prepare(i-Bé: Brooks Koenig
Phone: (503) 229- 6801
Date Prepared: June 22, 2000
BK/bk

FATEMPLATE\FORMS\EQCRULE.DOT

06/22/00
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Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues _Involved.

HB 3616, enacted as Chap. 740 Oregon Laws 1999, amended ORS 465.315 to explicitly allow
excavation and off-site disposal as a preferred remedy for soil “hot spots” of contamination. DEQ’s
existing rules, OAR 340-122-070, 085, and 090 have a preference only for treatment of “hot spots.”
These rules must be changed to conform with law, as “treatment” does not include “excavation and off-
site disposal.”

All remedies, whether for “hot spots” or mnot, are subject to the following balancing factors:
effectiveness, long-term reliability, implementability, implementation risk, and reasonableness of cost.
However, both statute and rule direct that “a higher threshold shall be applied in evaluating the
reasonableness of costs for treating hot spots of contamination . . .” This “higher threshold” has never
been precisely defined, but excavation and off-site disposal will no longer suffer by comparison to
treatment (i.c., if excavation and disposal is less expensive, it generally will be the preferred remedial
action assuming other balancing factors are equal).

Excavation and off-site disposal as a remedy has always been subject to all of the remedy balancing
criteria, and these amendments do not alter that requirement. What is altered is that excavation and off-
site disposal no longer 1s at a disadvantage from the “higher cost threshold” that only treatment held
before these amendments. As before, if there are remedies that offer greater effectiveness, more long
term reliability, easier implementation, or less implementation risk, that remedy may be recommended
if the cost is not disproportionately high for the benefits gained.

These amendments allow excavation and off-site disposal to be the remedy at soil hot spots by giving
both treatment and excavation the same cost threshold.

The amendments also specify, in accordance with HB 3616, that the Director shall consider the
method, route, and transport of RCRA hazardous wastes excavated and disposed off-site as a soil hot
spot. This consideration may be made under existing rules for any hazardous substance. The
amendment is consistent with this practice as well as HB 3616.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

There 1s no implementation plan per se. DEQ staff apply the balancing factors to all remedies now
and they have applied the “equal threshold” since the statute was enacted. These rule amendments
make the rules consistent with the statute. DEQ will amend its guidance, but, as guidance is not
mandatory, the changes will occur with other refinements to cleanup policy.



In the Matter of Rulemaking

To Elevate Selection or Approval of
Excavation and Off-Site Disposal as a
Remedy for Environmental Cleanup

In Certain Circumstances, Implementing
HB 3616 from the 1999 Legislative Session

Proposed Rules

L. Proposed adoption of the following rule amending Oregon Admimistrative Rule 340-122-
070 as follows:

Removal

340-122-070 (1) Based upon the Preliminary Assessment or other information, the Director
may perform, errequire to be performed, or approve a removal that the Director determines is I
consistent with the standards set forth under OAR 340-122-040 and is necessary to prevent,
minimize, or mitigate damage to the public health, safety and welfare, and the environment that
might result from the release or threat of release of hazardous substances. A removal may address
potential harm posed by the toxicity, corrosivity, flammability, ignitability, and other threats to
public health, safety and welfare, and the environment from a release or threat of release. A
removal may include, but is not limited to, offsite transport and disposal of hazardous substances if
such action would be consistent with and expedite completion of remedial action or would
minimize the need for onsite engineering or institutional controls.

(2) The performance of a removal shall not affect the Director’s authority to perform or
require to be performed a remedial action in addition to the removal, if such remedial action will
permanently or more fully address a release or threat of release of hazardous substances.  The
Director may undertake or require that a removal be undertaken at any time from the discovery of a
release or threat of a release through the completion of a remedial action.

Stat. Auth.: ORS 465.400(1) & 468.020
Stats. Implemented: ORS 465.200 to 465.455, 465.900 and 466.706 to 466.835 and 466.895
Hist.: DEQ 26-1988, f. & cert. ef. 9-16-89; DEQ 12-1992, f. & cert. ef, 6-9-92

2. Proposed adoption of the following rule amending Oregon Administrative Rule 340-122-
085 as follows:

Feasibility Study

340-122-085 (1) If, based upon the remedial investigation, the results of a removal, or
other information, the Director determines that remedial action might be necessary to protect
public health, safety or welfare or the environment, the Director may perform or require to be
performed a feasibility study to develop information for selection or approval of a remedial
action.

Rules as Submitted to Environmental Quality Commission on July 13 — 14, 2000
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(2) A feasibility study shall develop and evaluate a range of remedial action alternatives
acceptable to the Department, including any or all of the following:
{a) No action;
{(b) Remedial action utilizing engineering and/or institutional controls;
(c) Remedial action utilizing treatment;
(d) Remedial action utilizing excavation and transportation to an offsite disposal facility; |

and

(€) Any combination of the above, as appropriate.

(3) Remedial action alternatives may be eliminated from development or evaluation in the
feasibility study if, based on the remedial investigation and consideration of factors specified in
OAR 340-122-090, the Department determines one or more remedial action alternatives are not
protective, feasible or appropriate for the facility.

(4) For each remedial action option developed under section (2) of this rule, the fea31b111ty
study shall evaluate:

(a) The protectiveness of the alternative based upon the standards set forth in OAR 340-
122-040;

{(b) The feasibility of the alternative based upon a balancing of the remedy selection
factors set forth in OAR 340-122-090(3) and (4); and

{(c) The extent to which the remedial action alternative treats remediates hot spots of
contamination based upon the criteria set forth in sections (5) and (76) of this rule and OAR 340-
122-090(4).

(5) For groundwater or surface water in which a sigmficant adverse effect on existing or
reasonably likely future beneficial uses has been identified under OAR 340-122-080(6):

(a) The feasibility study shall evaluate treatment to concentrations that ensure such
significant adverse effects will not occur. Specifically, the following shall be evaluated:

(A) Whether treatment is reasonably likely to restore or protect a beneficial use within a
reasonable time; and

(B) The extent to which treatment is feasible, considering the remedy selection factors set
forth in OAR 340-122-090, including application of the higher threshold for evaluating the
reasonableness of the cost of treating hot spots of contamination.

(b) Where a concentration identified in subsection (5)(a) of this rule is not equivalent to
an acceptable risk level:

(A) The feasibility study shall evaluate the feasibility of treatment to the concentration
identified in subsection (5)(a), regardless of whether that level is more or less stringent than the
acceptable risk level, applying the higher threshold for reasonableness of the cost of treatment;
and

(B) Where the acceptable risk level is more stringent than the concentration identified in
subsection (5)(a), the feasibility study shall also evaluate the feasibility of treatment to the
acceptable risk level, without application of the higher threshoeld for reasonableness of the cost of
trecatment. If treatment to a more stringent acceptable risk level is not feasible, the feasibility
study shall evaluate other remedial measures providing protection while allowing beneficial use
of the water.

Rules as Submitted to Environmental Quality Commission on July 13 — 14, 2000
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(6) For contamination of media other than groundwater or surface water, the feasibility
study shall evaluate the extent to which the hazardous substances cannot be reliably contained.

(7) For hot spots of contamination in media other than groundwater or surface water that
have been identified under OAR 340-122-080(7) or section (6) of this rule, the feasibility study
shall evaluate:

——-—-—(a)tThe feasibility of treatment, and the feasibility of excavation and offsite disposal at an
authorized disposal facility, to a point where the concentration or condition making the
hazardous substance a hot spot would no longer occur at the facility, based upon a balancing of
the remedy selection factors set forth in OAR 340-122-090 and an application of the higher
threshold for evaluating the reasonableness of the cost of treatmenting and of the cost of
excavation and offsite disposal of hot spots of contamination.;-and

(8k) For contaminant concentrations in media other than water that would remain afier
treatment or excavation and off-site disposal pursuant to section (7) of this rule, the feasibility
study shall evaluate the feasibility of a range of remedial action alternatives to achieve the
acceptable risk level. The evaluation shall be based upon a balancmg of the remedv selection
factors in OAR 340-122-090 treats 5 s ] arison-to-oth
remedial methodswithout apphcatlon of the hlgher thresholds under sectlon ( 7) for
reasonableness of the cost of the treatment and excavation and offsite disposal of hot spots of
contamination.

(89) The fea31b111ty study should recommend a protective and feasible remedial action
from the remedial action alternatives developed and evaluated in the feasibility study. For any
recommended remedial action, the feasibility study shall:

(a) Identify the extent to which the remedial action alternative would be conducted onsite;

(b) Identify all state or local permits, licenses, or other authorizations or procedural
requirements that would be exempted pursuant to ORS 465.315(3);

(c) Describe any consultation with affected state or local government bodies; and

(d) Identify applicable substantive requirements of the affected state orlocal laws and
how they would be addressed.

Stat. Auth.: ORS 465.315 & 465.400

Stats. Implemented: ORS 465.200 to 465.455, 465.900 and 466.706 to 466.835 and 466.895

Hist.: New
3. Proposed adoption of the following rule amending Oregon Administrative Rule 340-122-
090 as follows:

Selection or Approval of the Remedial Action

340-122-090 (1) Based on the administrative record, the Director shall select or approve a
remedial action that:

(a) Is protective of present and future public health, safety and welfare and of the
environment, as specified in OAR 340-122-040;

Rules as Submitied to Environmental Quality Commission on July 13 — 14, 2000
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(b) Is based on balancing of remedy selection factors, as specified in section (3) of this
rule; and :
(c) Satisfies the requirements for Freats-hot spots of contamination-te-the-extent-feasible, |
as specified in section (4) of this rule.

(2) A remedial action may achieve protection through:

(a) Treatment;

(b) Excavation and offsite disposal;

(c) Engineering controls;

(d) Institutional controls;

(e) Any other method of protection; or

(f) A combination of the above.

(3) In determining the appropriate method of remediation for a specific facility, the
- Director shall select or approve a protective remedial action that balances the following factors:

(a) Effectiveness. Each remedial action alternative shall be assessed for its effectiveness
in achieving protection, by considering the following, as appropriate:

(A) Magnitude of risk from untreated waste or treatment residuals remaining at the
facility absent any risk reduction achieved through onsite management of exposure pathways,
as determined in QAR 340-122-084(4)(a). The characteristics of the residuals shall be
considered to the degree that they remain hazardous, taking into account their volume, toxicity,
mobility, propensity to bioaccumulate, and propensity to degrade;

(B) Adequacy of any engineering and institutional controls necessary to manage the risk
from treatment residuals and untreated hazardous substances remaining at the facility, as
determined in QAR 340-122-084(4)(b);

(C) With respect to hot spots of contamination in water, the extent to which the remedial
action restores or protects existing and reasonably likely future beneficial uses of water;

(D) Adequacy of treatment technologies in meeting treatment objectives;

(E) Time until the remedial action objectives would be achieved; and

(F) Any other information relevant to effectiveness.

(b) Long term reliability. Each remedial action alternative shall be assessed for its long-
term reliability, by considering the following, as appropriate: ’

(A) Reliability of treatment technologies in meeting treatment objectives;

(B) Reliability of engineering and institutional controls necessary to manage the risk from
tfreatment residuals and untreated hazardous substances, taking into consideration the

" characteristics of the hazardous substances to be managed and the effectiveness and
enforceability over time of engineering and institutional controls in preventing migration of
contaminants and in managing risks associated with potential exposure;

(C) Nature, degree, and certainties or uncertainties of any necessary long-term
management (e.g., operation, maintenance, and monitoring); and

(D) Any other information relevant to long-term rehiability.

(c) Implementability. Each remedial action alternative shall be assessed for the ease or
difficulty of implementing the remedial action, by considering the following, as appropriate:

Rules as Submitted to Environmental Quality Commission on July 13 — 14, 2000
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(A) Practical, technical, and legal difficulties and unknowns associated with the
construction and implementation of a technology, engineering control, or instttutional control,
including potential scheduling delays;

(B) The ability to monitor the effectiveness of the remedy;

(C) Consistency with federal, state and local requirements; activities needed to coordinate
with other agencies; and the ability and time required to obtain any necessary authorization from
other governmental bodies;

(D) Availability of necessary services, materials, equipment, and specialists, including the
availability of adequate offsite treatment, storage, and disposal capacity and services, and
availability of prospective technologies; and

(E) Any other information relevant to implementability.

(d) Implementation Risk. Each remedial action alternative shall be assessed for the risk
from implementing the remedial action, by considering the following, as appropriate:

(A) Potential impacts on the community during implementation of the remedial action
and the effectiveness and reliability of protective or mitigative measures;

(B) Potential impacts on workers during implementation of the remedial action and the
effectiveness and reliability of protective or mitigative measures;

(C) Potential impacts on the environment during implementation of the remedial action
and the effectiveness and reliability of protective or mitigative measures;

(D) Time until the remedial action is complete; and

(E) Any other information related to implementation risk.

() Reasonableness of Cost. Each remedial action alternative shall be assessed for the
reasonableness of the cost of the remedial action, by considering the following, as appropriate:

(A) Cost of the remedial action including:

(i) Capital costs, including both direct and indirect costs;

(ii) Annual operation and maintenance costs;

(iii) Costs of any periodic review requirements; and

(iv) Net present value of all of the above;

(B) Degree to which the costs of the remedial action are proportionate to the benefits to
human health and the environment created through risk reduction or risk management;

(C) With respect to hot spots of contamination in water, the degree to which the costs of
the remedial action are proportionate to the benefits created through restoration or protection of
existing and reasonably likely future beneficial uses of water;

(D) The degree of sensitivity and uncertainty of the costs; and

(E) Any other information relevant to cost-reasonableness. ‘

(4) The Director shall select or approve a protective remedial action in accordance with
the following: '

(a)_ —a)-For hot spots of contamination in water, the Director shall select or approve

Fireatment efhotspots-of contaminationto the extent treatment is feasible
considering the treatment criteria in CAR 340-122-085(5) and-{H-and the factors set

forth in OAR 340-122-090(3),
(b) For hot spots of contamination in media other than water, the Director shall select or

anprove treatment or excavation and ofisite disposal at an authorized disposal facility

Rules as Submitted to Environmental Quality Commission on July 13 — 14, 2000
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or the combination of treatment or excavation, to the extent such measures are
feasible considering the critenia in QAR 340-122-085(7) and the factors set forth in
OAR 340-122-090(3).

(bc) The cost of a remedial action shall not be considered reasonable if the costs are
disproportionate to the benefits created through risk reduction or risk management;

(ed) A higher threshold shall be applied in evaluating the reasonableness of costs for
treating hot spots of contamination, whether such treatment occurs onsite or in conjunction with
excavation and offsite disposal, when compared to other remedial action alternatives; and

{de) Subject to the preference for treatment of hot spots of contamination and subject to
the preferences for treatment and excavation of hot spots of contamination in media other than
water, where two or more remedial action alternatives are protective, the least expensive
alternative shall be preferred, unless the additional cost of a more expensive remedial action
alternative is justified by proportionately greater benefits within one or more of the factors set
forth in OAR 340-122-090(3).

(f) If contamination (A} is a hot spot in media other than water; (B) will be excavated and
disposed of at an offsite location; and (C) meets the definition of a hazardous waste pursuant to
ORS 466.005, the Director shall consider the method, route, and distance for transportation of the
contaminants to available disposal facilities in selecting or approving the remedial action.

(5) Any person responsible for undertaking the remedial action who proposes one
remedial action alternative over another shall have the burden of demonstrating to the Director
through the remedial investigation and feasibility study that such remedial action alternative
fulfills the requirements of QAR 340-122-090.

(6) Subject to the remedy selection factors specified in section (3) of this rule, in selecting
or approving a protective remedial action alternative, the Director shall consider current and
reasonably anticipated future land uses at the facility and surrounding properties, taking into
accoumnt: '

{a) Current land use zoning;

(b) Other land use designations;

(c) Land use plans as established in local comprehensive plans and land use implementing
regulations of any governmental body having land use jurisdiction; and

(d) Concerns of the facility owner, neighboring owners, and the community.

(7) The Director may incorporate into the selection or approval of a remedial action:

{(a) Such periodic review or inspections as are necessary to ensure protection of present
and future public health, safety and welfare and of the environment;

(b) A delineation of the extent to which the remedial action occurs onsite, for purposes of
ORS 465.315(3); and

(c) Designation of points of compliance for measuring aftainment of any remedial action
objective. Designation of points of compliance shall consider proximity to the source of the
release and exposure pathways evaluated in the baseline risk assessment. Points of compliance
shall be established as close as possible to the source of the release, and may also be established
at other points relevant to exposure pathways and receptors.

Stat. Auth.: ORS 465.400(1), Ch. 466 & 468.020
Rules as Submitted to Environmental Quality Commission on July 13 — 14, 2000
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Stats. Implemented: ORS 465,200 to 465.455, 465.900 and 466.706 to 466.835 and 466.895
Hist.: DEQ 26-1988, f. & cert. ef. 9-16-89; DEQ 12-1992, f. & cert. ef. 6-9-92

Rules as Submitted to Environmental Quality Commission on July 13 — 14, 2000
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Secretary of State
NOTICE OF PROPOSED RULEMAKING HEARING

A Statement of Need and Fiscal Impact accompanies this form.

DEQ - WMC Chapter 340
Agency and Division Administrative Rules Chapter Number
Susan M. Greco (503) 229-5213
Rules Coordinator ' Telephone
811 S.W. 6th Avenue, Portland, OR 97204
Address

beg e
May 25, 2000 4:30 pm 811 SW 6th Avenue, Portland Rm 3A To be named
Hearing Date Time Location Hearings Officer

Are auxiliary aids for persons with disabilities available upon advance request?
XYes [ |No

RULEMAKING ACTION

ADOPT:

Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND:
340-122-0070, 340-122-0085, 340-122-0090

REPEAL:

RENUMBER:

Secure approval of rale numbers with the Administrative Rules Unit prior to filing.

AMEND AND RENUMBER:

Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

Stat. Auth.: ORS 465.400
Stats. Implemented: ORS 465.315

RULE SUMMARY
HB 3616 amended ORS 465.315 to explicitly allow excavation and off-site disposal as a preferred

remedy for soil "hot spots". The existing rules has a preference only for treatment of "hot spots”; this
rulemaking will conform the existing rules to the new Jaw. '

May 31, 2000 T <
Last Day for Public Comment Authorized Signer afd D
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for _
Environmental Cleanup Rule Amendments (“Hot Spots™)

- Fiscal and Economic Impact Statement

Introduction

- Statement of overall degree of economic impact

ECD expects a minor degree of overall economic impact. There are no direct fee impacts with
these proposed rule changes, and the indirect impacts are speculative. While industry sponsored the
legislation that requires the rule changes in anticipation of lower cost cleanups and increased
disposal, it is quite specualtive as to how many more excavation and off-site disposal (a.k.a., “dig ‘n
haul”) cleanups will occur. Excavation and off-site disposal has always been an option for
remediating “hot spots,” but there was a preference for treatment. This preference was an
undefined “higher cost threshold” in favor of treatment. With the proposed rules, excavation and
off-site disposal and treatment will have the same cost basis and will be evaluated on the other four
balancing factors (effectiveness, long-term reliability, implementability, and implementation risk).
Because this evaluation will be conducted on a site-by-site basis, it is too speculative to state what
either the Responsible Party’s (RP’s) cost savings may be or what increase in tipping fees may be
garnered by DEQ.

General Public

There are no direct fiscal impacts on the general public. Some members of the public may perceive
that the quality of the cleanup is inferior as “dig ‘n hauls” may leave more contamination behind to
be managed by insitutional controls. ECD believes the quality of the cleanups will remain the
same. The Department has always applied the “balancing factors™ to select the remedy that makes
the most sense — both from an environmental and an economic standpoint. This rule will have a
minimal impact on remedy selection and a minimal impact on tipping fees going to DEQ.
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Small Business

There are no direct fiscal impacts on small businesses. Some businesses felt that the existing rules
sometimes “required treatment for treatment’s sake,” As treatment generally entails greater
expense than “dig ‘n haul,” the belief is that the amended rules will result in remedy cost savings.
Some cost savings may result, but those savings may have been available under the existing rules
(via the balancing factors).

Large Business

There are no direct fiscal impacts on larpe businesses. Some large businesses are more
sophisticated in cleanup practices and may use excavation and off-site disposal more frequently
than they do under the current rules. Still, if the RP elects to leave contaminants behind (below the
“hot spot” level but above the “acceptable risk” level), the cost of insitutional controls and/or lost
land value may result in little long-term cost savings. The waste management industry may see an
increase in tipping fees, but such increases are speculative.

Local Governments

There are no direct fiscal impacts on local government. If local government is in the role of a
Responsible Party, it will be able to use “dig ‘n haul” as would pnivate mdustry. If local
government is in the role of affected party, local government may desire more treatment and less
excavation and fewer institutional controls since contaminatton left in place could present future
problems to the jurisdiction {c.g., possible migration to municipal well fields, difficulty mn
maintaining utility easements, difficulty in developing property that may have higher exposures).
Either cost savings as an RP or additional costs as an affected party are speculative.

State Agencies

-DEQ

There will be no increase or decrease in FTE's with this rule change. The process
for evaluation will remain the same and any increase in demand for oversight is speculative.

There could be an increase in revenues from the state’s share of tipping fees. ECD
would be reluctant to forecast any specific amount since excavation and off-site disposal have been
avaialable remedies under the existing rule.

There are no new expenses in connection with this rule change. ECD staff will
continue to perform the balancing test and recommend the remedy that scores the best.
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- Other Agencies

Any impact on other agencies would be quite attenuated. While “dig ‘n haul”
remedies often use “institutional controls” (IC) for residual contamination, these ICs are unlikely to
have any impact that differs from the existing rules.

Assumptions

This analysis assumes that excavation and off-site disposal is used as the recommended remedy
only at soil hot spots and only when the totality of the balancing factors indicate that “dig ‘n
haul” is the most cost-cffective measure. Since these rules remove the “higher cost threshold”
that treatment formerly held, we anticipate a slight increase in excavation and off-site disposal,
but we cannot project those increased uses or remedy cost savings.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel. If housing were to be developed on a “brownfield,” the
cost of remediation may affect the cost of such housing, but the proposed rule changes will have
a minimal impact on those costs.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Environmental Cleanup Rule Amendments (“Hot Spots™)

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

These rules allow the use of excavation and off-site disposal as the remedy for soil “hot spots”
on the same cost basis as treatment. All remedies, whether for “hot spots” or not are subject to five
balancing criteria: effectiveness, long-term reliability, implementability, implementation risk, and
cost reasonableness. Under the existing rules, treatment enjoyed a “higher cost threshold” and thus
was the “preferred” remedy for “hot spots.” The amended rules places cost on an equal basis
between excavation and off-site disposal and treatment.

2. Do the proposed rules affect existing rules, programs.or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? [] Yes |X| No

a. If yes, identify existing program/rule/activity:
Not Applicable

b. Ifyes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? [ | Yes [ | No (if no, explain):

Not Applicable
c. If no, apply the following criteria to the proposed rules.

In the last update of the DEQ State Agency Coordination Program, DEQ evaluated the
agency’s remedial action authorities and programs. Given the overriding need to base decisions on
public health and safety criteria, DEQ determined that the program did not meet the Department of
Land Conservation and Development’s (DLCD’s) criteria to be a program that “significantly
affects” land use. We believe these narrow amendments to the environmental cleanup rules are also
outside the State Agency Coordination (SAC) Program. These rule amendments are minor changes
to the overall cleanup rules and apply only to the remedy at soil “hot spots.” While cleanup rules
may look to land use as a guide to potential exposures in the risk assessment process, the cleanup
itself does not affect land use.
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In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

Not Applicable
3. Ifthe proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new

procedures the Department will use to ensure compliance and compatibility.

Not Applicable

Q\,\,)knuf\ Yoo

Division Intergovernmenta! Coordindtor Date
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1. Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

No. The state environmental cleanup program is not a delegated program, and the state
cleanup standards are not changed by this rule change. While the federal Superfund has
a “preference for treatment,” it does not address “hot spots” and uses a similar, but
different, set of balancing factors.

2.  Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

The federal Superfund cleanup standards are based on risk assessments for both human
health and ecological risk. Oregon’s standards are derived in the same manner although
there are arguable minor differences in the standards. The proposed rules do nothing to
alter the standards or their relative stringency.

3. Do the applicable federal requirements specifically address the issmues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements?

These proposed rules address the use of excavation and off-site disposal for soil
contamination “hot spots.” The existing rules have a “preference for treatment” based
on a “higher cost threshold.” Industry has argued this preference for ireatment is
“treatment for treatment’s sake.” The Department disagrees, but the proposed rules
place excavation and off-site disposal on an equal cost basis with treatment and should
allay any concern that treatment is required where it is not warranted.

4. 'Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?
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The rules may allow the use of excavation and off-site disposal as the remedy at soil hot
spots. In general, excavation may be a less costly way to achieve protective levels.
Since there is no longer a “higher cost threshold” for treatment, it may lead to more
excavation and leaving more contamination behind at lower concentrations. There is
the possibility, however remote, that future standards could be more stringent and
require additional remediation. However, institutional controls are normally in place so
future remediation is unlikely.

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

No. There are no pending federal rule changes or deadlines that would affect these
rules.

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

Yes. The proposed rules retain the “balancing factors” so remedies can be compared
and the most cost-effective remedy selected.

7. Does the proposed requirement establish or maintain reasomable equity in the
requirements for various sources? (level the playing field)

Yes. In essence, these amendments “level the playing field” when comparing the cost
of excavation and off-site disposal with the cost of treatment.

8.  Would others face increased costs if a more stringent rule is not enacted?

The proposed rule is unlikely to shift costs to others. If a Responsible Party elects to use
excavation and off-site disposal as the remedy, only that individual RP will suffer any
detriment if the remediation is ineffective. For example, if an RP excavates a “hot
spot,” caps remaining contamination, and imposes institutional controls, only that
mdividual RP will suffer any detriment if she later elects to use the property in a manner
that creates more potential exposures. If that new use were to happen, the Department
may require additional remediation.
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9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason” for different procedural, reporting or monitoring
requirements?

The “balancing factors” and the rules on “hot spots” differ from the federal Superfund.

As noted earlier, Oregon’s cleanup law is not a delegated federal program, and these
proposed rules do not alter the existing relationship between the two programs.

10. Is demonstrated technology available to comply with the proposed requirement?
Yes. Excavation and off-site disposal is sometimes the best, albeit simple, remedial
technology.
11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?
Yes. Excavation and off-site disposal may be the most cost-effective remediation. To

the extent that the existing rules unneccesarily skewed remediation toward treatment,
these amendments may provide a correction.
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State of Oregon g
Department of Environmental Quality Memorandum

Date: April 24,2000
To: - Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements

HB 3616, enacted as Chap. 740 Oregon Laws 1999, amended ORS 465.315 to explicitly allow
excavation and off-site disposal as a preferred remedy for soil “hot spots™ of contamination. DEQ’s
existing rules, OAR 340-122-070, 085, and 090 has a preference only for treatment of “hot spots.”
These rules must be changed to conform with law as, by definition, “treatment” does not include
“excavation and off-site disposal.”

This memorandum contains information on a proposal by the Department of Environmental
Quality (Department) to adopt new rules/rule amendments regarding the use of excavation and
off-site disposal as a preferred remedy for soil “hot spots” of contamination. Pursuant to ORS
183.335, this memorandum also provides information about the Environmental Quality
Commission’s intended action to adopt a rule.

This proposal would amend OAR 340-122-070, 085, and 090 to allow the use of excavation and
off-site disposal on the same cost basis as treatment when remediating soil hot spots of
contamination.

The Department has the statutory authority to address this issue under ORS 465.400 and the .
applicable provisions of ORS 183.310 to 183.550. These rules implement ORS 465.315 as
amended. '

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A  The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rnles are consistent
with statewide land use goals and compatible with local land use plans.

Attachment C  Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment D The actual language of the proposed rule amendments, 340-122-070,
085, and 090.

Attachment E  Implementation plan.
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Memo To: Interested and Affected Public
Page 2

Attachments F—H  Additional attachments may be a part of the final report.

Hearing Process Details

The Department is conducting a public hearing at which comments will be accepted either orally
or in writing. The hearing will be held as follows:

Date: May 25, 2000

Time: 4:30

Place: DEQ Headquarters, Room 3A
811 SW 6™ Ave.
Portland, OR 97204

Deadline for submittal of Written Comments: May 31, 2000

A DEQ staff pérson from outside the Environmental Cleanup Divison will be the Presiding
Officer at the hearing.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attn: Brooks
Koenig, 811 S.W. 6th Avenue, Portland, Oregon 97204.

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be
received prior to the close of the comment period. The Depariment recommends that comments
are submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and 1dentifies writien comments submitted. The .
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments
received.



Memo To: Interested and Affected Public
Page 3

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is July 13 — 14, 2000. This date may be delayed if needed to provide
additional time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testimony at

the hearing or submit written comment during the comment period. Otherwise, if you wish to be
kept advised of this proceeding, you should request that your name be placed on the mailing list.

Background on Development of the Rulemaking Proposal

Why is there a need for the rule?

HB 3616, enacted as Chap. 740 Oregon Laws 1999, amended ORS 465.315 to explicitly allow
excavation and off-site disposal as a preferred remedy for soil “hot spots.” DEQ’s existing rules,
OAR 340-122-070, 085, and 090 has a preference only for treatment of “hot spots.”

How was the rule developed?

The Environmental Cleanup Division convened the Environmental Cleanup Advisory Committee
(ECAC) in October 1999. Staff prepared draft rules that were responsive to the amended law and
engaged the advisory committee in discussion of the rules at the October, December, (1999) and
March, 2000 meetings. Consensus was reached at the March meeting on the proposed rules.

Copies of the documents relied upon (HB 3616, enacted as Chap. 740 Oregon Laws 1999 and
existing rules 340-122-070, 085, and 090) in the development of this rulemaking proposal can be
reviewed at the Department of Environmental Quality’s office at 811 S.W. 6th Avenue, Portland,
Oregon. Please contact Brooks Koenig at (503) 229-6801 for times when the documents are
available for review.

Whom do these rules affect including the public, regulated community -or other agencies,
and how does it affect these groups?

These rules affect Responsible Parties (RPs) who are conducting remedial actions where there
are “hot spots” of contamination in the soil. The rules are rather narrow amendments to existing
rules which may result in a cost savings to the responsible parties. The level of protection to the
public is not changed.
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How will the rule be implemented?

The rules require no special implementation measures. DEQ staff already apply the balancing
factors of OAR 340-122-090 (effectiveness, long-term reliability, implementability,
implementation risk, and reasonableness of cost). The rules modify slightly the analysis that is
performed as excavation and off-site disposal will now have the same cost basis as treatment.

Are there time constraints?

No. The statute can be applied now, but reconciling the rules with the statute should occur as
soon as possisble.

Contact for More Information

If you would like more information on this rulemaking proposal, or would like to be added to the
mailing list, please contact:

Brooks Koenig

Environmental Cleanup Division, 8™ Fl.
811 SW 6™ Ave.

Portland, OR 97204

(503) 229-6801 ,
(800) 452-4011 (Agency Toll-free in Oregon)
(503) 229-6993 (Agency TTY number)

This publication is available in alternate format (e.g. large print, Braille) upon request. Please
contact DEQ Public Affairs at 503-229-5317 to request an alternate format.



State of Oregon
Department of Environmental Quality Memorandum

To:
From:

Subject:

Date: May 31, 2000
Environmental Quality Commission

Brooks Koenig M/ ‘

Presiding Officer's Report for R}ii
Hearing Date and Time: May,Z5, 2000 beginning at 4:30 p.m.
Hearing Location: DEQ Headquarters, Room 3A

Title of Proposal: Environmental Cleanup Rule Amendments

The rulemaking hearing on the above titled proposal was convened at 4:30 p.m. No people were present, but
witness registration forms were available if anyone wished to present testimony. Signs were posted that the hearing
would be recorded and that smoking was not permitted.

No one attended the meeting and no one submitted written testimony.

Summmary of Oral Testimony
None

‘Written Testimony
None

There was no testimony and the hearing was closed at 5:30 p.m. after no one attended the opening hour.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Amending Environmental Cleanup Rules (“Hot spots™)

Rule Implementation Plan

Summary of the Proposed Rule

Chapter 740 of Oregon Laws 1999 amended ORS 465.315 regarding the remediation of soil “hot
spots.” Existing rules 340-122-070. 085, and 090 conflict with the new statute. The amendments
to the rules will make them consistent with the law and allow a Responsible Party (RP) to use
excavation and off-site disposal for the remediation of contamination hot spots. The RP and DEQ
will still be required to apply “balancing factors” before recommending or selecting the remedy, but
the new rules place excavation and off-site disposal on an equal cost basis with treatment. Prior to
this rule change, treatment was the preferred remedy and enjoyed a “higher threshold” for cost
when compared to other non-treatment remedies.

Proposed Effective Date of the Rule

July 13, 2000 (Date of adoption by EQC)

Proposal for Notification of Affected Persons

As noted above, these rule changes affect a marrow subset of Responsible Parties who are
performing a cleanup of contaminated soil “hot spots.” When performing the “balancing test” the
RP and the Department will look at the cost reasonableness of excavation and off-site disposal on
the same basis as treatment. Although this narrow subset will be the only directly affected parties,
the Department will mail out the rule changes to all who have requested information on
Environmental Cleanup Rules; we will post changes on our Web-site; we will modify our guidance
(also on Web-site); and we will inform parties as they enter the Voluntary Cleanup Program (VCP).

Proposed Implementing Actions

The primary change stemming from the rules is the application of the balancing factors. While all
five balancing factors apply to all remedial actions, these new rules focus on cost reasonableness of
excavation and off-site disposal as contrasted with freatment.
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A secondary change will involve the factor of implementation risk. Although excavation and off-
site disposal have always looked at the transport risk of the remedy, the new rules are explicit as to
examining the method, route, and distance for transportation of the contaminanis to available
disposal facilities.

Proposed Training/Assistance Actions

The primary training will be the notice of the rule adoption. Since the statute has been in effect
since July, 1999, staff has been applying the law. The rule changes make the rules consistent with
the law and provide some additional clarity as to when to apply the “cost reasonableness™ factor.
As projects proceed through the cleanup process, staff will be performing the same general, overall
analysis as they have in the past.
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Environmental Quality Commission
X! Rule Adoption Item

[ ] Action Item

[] Information Item ‘ Agenda Item D
July 14, 2000 Meeting

Title:
Annual Update: Incorporation of National Emission Standards for Hazardous Air Pollutants
(NESHAPs).

Summary: _ _
EPA'’s technology standards for the control of hazardous air pollutants are termed National
Emission Standards for Hazardous Air Pollutants, or NESHAPs. These standards set emission
standards for 188 toxic chemicals, compounds and groups of compounds emitted from
approximately 173 categories of emission sources. EPA’s timeline for these new standards began
in 1992 and will extend through the year 2005.

As required under Oregon’s federally approved Title V Operating Permit Program, the Department
must adopt new and revise existing NESHAP standards. This proposed rulemaking fulfills that
obligation, and updates Oregon’s Hazardous Air Pollutant Program standards. This assures that
the Department, rather than EPA, will implement the applicable NESHAP standards in the state of

Oregon.

This rulemaking also updates the list of toxic and flammable substances regulated under EPA’s
Accidental Release Prevention program.

Department Recommendation:

The Department recommends an EQC adoption of the rulemaking as proposed. The Department
proposes an adoption by reference of new NESHAP standards listed in this rulemaking, an update
adoption of all existing NESHAP standards, and adoption of changes to Table 3 of Division 244.

Report Author 1v1§1‘g:1iﬂdmnnstrat;:‘) Directc}’plcﬁﬁm; Cfa-yfr '
T 7

Accommodations for disabilities are available upon request by contactlng the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).



State of Oregon

Department of Environmental Quality Memorandum

Date: June 26, 2000

To: Environmental Quality Commission
From: Langdon Marsh
Subject: Agenda Item D, Annual Update: Incorporation of National Emission Standards for

Hazardous Air Pollutants (NESHAPs), EQC Meeting July 14, 2000

Background

On March 15, 2000, the Director authorized the Air Quality Division to proceed to a rulemaking
hearing on proposed rules which would update the Department’s hazardous air pollutant rules and
table of toxic and flammable substances regulated under EPA’s Accidental Release Prevention
Program. ‘

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
April 1,2000. The Hearing Notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of persons
known by the Department to- be potentially affected by or interested in the proposed rulemaking
action on March 17, 2000. '

A Public Hearing was held April 25, 2000 with Mr. Gregg Lande serving as Presiding Officer.
Written comment was received through May 2, 2000. The Presiding Officer's Report (Attachment C)
summarizes the oral testimony presented at the hearing and lists all comments received and the
Department’s response for this rulemaking.

Key Words & Acronyms

NESHAP — National Emission Standards for Hazardous Air Pollutants

MACT — Maximum Achievable Control Technology — The technology required by the NESHAP
HAP — Hazardous Air Pollutant

Major HAP Source — Any stationary source or group of stationary sources that emits or has the
potential to emit considering controls, in the aggregate, 10 tons per year of any HAP or 25 tons per
year or more of any combination of HAPs

Area HAP Source — Any stationary source of HAPs that is not a major source

ACDP — Air Contaminant Discharge Permit — Permits for area sources of air pollution

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503} 229-
5317 (voice)/(503) 229-6993 (TDD).
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Issue this Proposed Rulemaking Action is Intended to Address

As required under Oregon’s federally approved Title V Operating Permit Program, the Department
must adopt new and revise existing NESHAP standards. This proposed rulemaking fulfills that '
obligation, and updates Oregon’s Hazardous Air Pollutant Program standards. This assures that the
Department, rather than EPA, will implement the applicable NESHAP standards in the state of
Oregon.

Relationship to Federal and Adjacent State Rules

The annual adoption of the new NESHAPs, and revising the existing NESHAPs are by reference.
For this rulemaking, state rules are no more or less stringent than the federal rules.

Authority to Address the Issue

The Commission has the statuatory authority to adopt these proposed rules under ORS 468.015,
468.095, 468A.025, 468A.310.

Process for Development of the Rulemaking Proposal (including Advisory Committee and
alternatives considered)

The proposed rules were developed by Department staff based on federally promulgated rules, and in
accordance with Oregon’s federally approved Title V program. No advisory committee was
covened for this rulemaking.

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues Involved.

This Rulemaking proposal was to:

Adopt new NESHAPs for a number of source and equipment categories;
Update Oregon’s hazardous air pollutant regulations by adopting changes to the federal
NESHAP rules through May 2, 2000;

e Update the list of toxic and flammable substances regulated under EPA’s Accidental
Release Prevention program.

The rulemaking proposal is more thoroughly descibed in Attachment B-5. Attachment B-6 contains
a list of NESHAPs that are being adopted, and the number of sources in Oregon subject to each
NESHAP.



Memo To: Environmental Quality Commission

Agenda Item D, Annual Update: Incorporation of National Emission Standards for Hazardous Air
Pollutants (NESHAPS) EQC Meeting July 14, 2000

Page 3

Summary of Significant Public Comment and Changes Proposed in Response

The only comment received was from Department staff noting an error in the cover memo (see
Attachment B-5). The cover memo incorrectly listed Hazardous Waste Production instead of
Hazardous Waste Combustors as a source category for which a new NESHAP was to be adopted.
The error was corrected.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

The NESHAP standards for affected source categories will be placed in Title V permits for major
sources, and Air Contaminant Discharge (ACDP) permits for area sources. These standards are
initially placed in Title V or ACDP permit on permit issuance. If the permit was issued prior to
adoption of the NESHAP standards and there are more than three years until the permit renewal
date, the permit must be “reopened” to incorporate the standards. Otherwise, the NESHAP standards
are incorporated upon renewal of the permit. Training will be provided to permitting staff on these
new and revised standards.

Recommendation for Commission Action

It is recommended that the Commission adopt the rules/rule amendments regarding the annual
update of NESHAP standards and the revised table of toxic and flammable substances regulated
under EPA’s Accidental Release Prevention program, as presented in Attachment A of the
Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:

1. Legal Notice of Hearing

2. Fiscal and Economic Impact Statement

3. Land Use Evaluation Statement

4 Questions to be Answered to Reveal Potential Justification for Differing from
Federal Requirements '

5. Cover Memorandum from Public Notice

6. Table of new and revised NESHAPs covered in this rulemaking

C. Presiding Officer’s Report on Public Hearing
D. Rule Implementation Plan
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Attachment A

DIVISION 244
OREGON FEDERAL HAZARDOUS AIR POLLUTANT PROGRAM

340-244-0220
Federal Regulations Adopted by Reference

(1) Except as provided in section (2} of this rule, 40 CFR Part 61 Subparts A through F, 1,
J, L, N through P, V and Y through FF (July 1, 20001999) and 40 CFR Part 63,
Subparts A, F, G, H, , L, M, N, O, Q, R, S, T, U, W, X, Y, AA, BB, CC, DD, EE,
GG, HH. 11, JJ, KK, LL, OO, PP, QQ, RR, SS, TT, UU, VV, WW, YY, CCC, DDD,
EEE, GGG. HHH, I1I, and-JJJ, LLL, MMM, NNN, 000, PPP, TTT, VVV and
XXX (July 1, 20001999) are by reference adopted and incorporated herein.

(2) Where "Administrator” or "EPA" appears in 40 CFR Part 61 or 63, "Department” shall be
substituted, except in any section of 40 CFR Part 61 or 63, for which a federal rule or
delegation specifically indicates that authority will not be delegated to the state.

(3) 40 CFR Part 61 Subparts adopted by this rule are titled as follows:

(a) Subpart A - General Provisions;

(b) Subpart B - Radon Emissions from Underground Uranium Mines;

(c) Subpart C - Beryllium;

(d) Subpart D - Beryllium Rocket Motor Firing;

{(e) Subpart E - Mercury;

(f) Subpart F - Vinyl Chloride;

(g) Subpart I - Radionuclide Emissions From Federal Facilities Other Than Nuclear
Regulatory Commission Licensee and Not Covered by Subpart H;

(h) Subpart L - Benzene Emissions From Coke By-Product Recovery Plants;

(i) Subpart N - Inorganic Arsenic Emissions From Glass Manufacturing Plants;

(j) Subpart O - Inorganic Arsenic Emissions From Primary Copper Smelters;

(k) Subpart P - Inorganic Arsenic Emissions From Arsenic Trioxide and Metal Srsenic
Facilities; ‘

(1) Subpart V - Equipment Leaks (Fugitive Emission Sources);

(m) Subpart Y- Benzene Emissions From Benzene Storage Vessels; and

(n) Subpart FF - Benzene Waste Operations.

(4) 40 CFR Part 63 Subparts adopted by this rule are titled as follows

(a) Subpart A - General Provisions;

(b) Subpart F - SOCMI;

(c) Subpart G - SOCMI - Process Vents, Storage Vessels, Transfer Operations;

(d) Subpart H - SOCMI - Equipment Leaks;

(e) Subpart I - Certain Processes Subject to the Negotiated Regulation for Equipment
Leaks;

(f) Subpart LI - Coke Oven Batteries;

(g) Subpart M - Dry Cleaning Facilities using Perchloroethylene;

(h) Subpart N - Hard and Decorative Electroplating and Anodizing;

(i) Subpart O - Ethylene Oxide Sterilization;

(i) Subpart Q - Industrial Process Cooling Towers;

(k) Subpart R - Gasoline Distribution (Bulk Gasoline Terminals and Pipeline Breakout
Stations);

(1) Subpart S - Pulp and Paper Industry;

(m) Subpart T - Halogenated Solvent Cleaning;




{n) Subpart U - Group I Polymers and Resins;

{0) Subpart W - Epoxy Resins and Non-Nylon Polyamides Production;

(p) Subpart X - Secondary Lead Smelting;

(q) Subpart Y - Marine Tank Vessel Loading Operations;

(r) Subpart AA - Phosphoric Acid Manufacturing Plants;

(s) Subpart BB - Phosphate Fertilizer Production Plants;

(t¥) Subpart CC - Petroleum Refineries;

(us) Subpart DD - Off-Site Waste and Recovery Operations;

(vt) Subpart EE - Magnetic Tape Manufacturing Operations;

(wu) Subpart GG - Aerospace Manufacturing Operations;

(x) Subpart HH - Oil and Natural Gas Production Facilities;

(y¥) Subpart IT - Shipbuilding and Ship Repair (Surface Coating);

(zw) Subpart JJ - Wood Furniture Manufacturing Operations;

(aax) Subpart KK - Printing and Publishing Industry;

(bb¥) Subpart LL - Primary Aluminum Reduction Plants;

(ccz) Subpart OO - Tanks - Level 1;

(ddaa) Subpart PP - Containers;

(eebb) Subpart QQ - Surface Impoundments;

(ffee) Subpart RR - Individual Drain Systems;

{gg) Subpart SS - Closed Vent Systems, Control Devices, Recovery Devices and Routing to
a Fuel Gas System or a Process:

(hh) Subpart TT - Equipment Leaks — _ Control Level 1;

(ii) Subpart UU - Equipment Leaks — Control Level 2 Standards;

(ijdd) Subpart VV - Qil-Water Separators and Organic-Water Separators;

(kk) Subpart WW - Storage Vessels (Tanks) — Control Level 2;

(1) Subpart YY - Generic Maximum Achievable Control Technology Standards;

{mm) Subpart CCC - Steel Pickling — HC1 Process Facilities and Hydrochloric Acid
Regeneration Plants;

(nn) Subpart DDD - Mineral Wool Production;

(00) Subpart EEE - Hazardous Waste Combustors:

(pp) Subpart GGG - Pharmaceuticals Production;

{qq) Subpart HHH - Natural Gas Transmission and Storage Facilities;

(rr) Subpart T - Flexible Polyurethane Foam Production;

(ssee) Subpart JJJ - Group IV Polymers and Resins;-

(tt) Subpart LLI - Poriland Cement Manufacturing Facilities;

(uu) Subpart MMM - Pesticide Active Ingredient Production;

(vv) Subpart NNN - Wool Fiberglass Manufacturing;

{(ww) Subpart 000 - Manufacture of Amino/Phenolic Resins:

{xx) Subpart PPP - Polyether Polyols Production;

(yv) Subpart TTT - Primary Lead Smelting;
{zz) Subpart VVV - Publicly Owned Treatment Works;

(aaa) Subpart XXX - Manufacturing of Nutritional Yeast.

[Publications: The publication(s) referred to or incorporated by reference in this rule are available from the agency.] -

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A.025

Hist.: [DEQ 16-1995, £. & cert. of. 6-21-95; DEQ 28-1994, f. & cert. ef. 12-19-96; DEQ 18-1998, {. & cert. ef. 10-5-98]; [DEQ 18-1993, f. & cert.
ef. 11-4-93; DEQ 32-1994, I. & cert_ ef. 12-22-94]; DEQ14-1999, . & cert. ¢f. 10-14-99, Renumbered from 340-032-0510, 340-032-5520

340-244-0230

Accidental Release Prevention




(1) List. For purposes of this rule the Commission adopts by reference the List of Regulated
Substances and Thresholds for Accidental Release Prevention 40 CFR Part 68 Subpart F
(July 1, 20001999) which includes the Department of Transportation Division 1.1
Explosive Standards List (49 CFR 172.101). (Table 3).

(2) Risk Management Plan. The owner or operator of a stationary source at which a substance
listed in Table 3 is present in greater than the threshold quantity shall prepare and
implement a written risk management plan to detect and prevent or minimize accidental
releases, and to provide a prompt emergency response to any such releases in order to
protect human health and the environment.

(3) Compliance. The owner or operator of a stationary source required to prepare and
implement a risk management plan under section (2) of this rule shall:

(a) Register the risk management plan with the EPA;

(b) Submit copies of the risk management plan to the U.S. Chemical Safety and Hazard
Identification Board, the Department, and the Oregon Office of Emergency
Management; and

(c) Submit as part of the compliance certification required under OAR 340-218-0080,
annual certification to the Department that the risk management plan is being properly
implemented.

(4) Compliance schedule:

(a) The owner or operator of a stationary source shall prepare and implement a risk
management plan under section (2) of this rule according to the schedule promulgated
by the EPA;

(b) The owner or operator of a stationary source that adds a listed substance or exceeds the
threshold shall prepare and implement a risk management plan according to the
schedule promulgated by the EPA.

[Publications: The publication(s) referred to or incorporaled by reference in this rule are available from the agency.]

Stat. Auth_: ORS 468.020 & ORS 468A 310

Stats. Implemented: ORS 468A.025

Hist.: DEQ 13-1993, £ & cert. ef. 9-24-93; DEQ 18-1993, f. & cert. ef. 11-4-93; DEQ 24-1994, f. & cert. ef, 10-28-94; DE(Q) 18-1998, f. & cert. ef.
10-5-98; DEQI14-1999, £. & ceni. ef, 10-14-99, Renumbered from 340-032-5400



107-02-8

107-13-1 Acrylonitrile [2-Propenenitrile]

814-68-6 Acrylyl chloride [2-Propenoyl chloride]

107-18-6 Allyl alcohol [2-Propen-I-ol]

107-11-9 Allylamine [2-Propen-l-amine]

7664-41-7 Ammonia (anhydrous)

7664-41-7 Ammonia (concentration 20% or greater)

7784-34-1 Arsenous trichloride

7784-42-1 Arsine

10294-34-5 Boron trichloride [Borane, trichloro-]

7637-07-2 Boron trifluoride [Borane, trifluoro-]

353-42-4 Boron trifluoride compound with methyl ether
(1:1) [Boron, trifluoro[oxybis[metane]]-, T-4-

7726-95-6 Bromine

75-15-0 Carbon disulfide

7782-50-5 Chlorine

10049-04-4 Chlorine [Chlorine oxide (ClO,)]

67-66-3 Chloroform [Methane, trichloro-]

542-88-1 Chloromethyl ether [Methane, oxybis[chloro-]]

107-30-2 Chloromethyl methyl ether [Methane,
chloromethoxy-]

4170-30-3 Crotonaldehyde [2-Butenal]

123-73-9 Crotonaldehyde, (E)- [2-Butenal, (E)-]

506-77-4 Cyanogen chloride

108-91-8 Cyclohexylamine [Cyclohexanamine]

19287-45-7 Diborane

75-78-5 Dimethyldichlorosilane [Silane,
dichlorodimethyl-]

57-14-7 1,1-Dimethylhydrazine [Hydrazine, 1,1-dimethyl-]

106-89-8 Epichlorohydrin [Oxirane, (chloromethyl)-]

107-15-3 Ethylenediamine [1,2-Ethanediamine]

151-56-4 Ethyleneimine [Aziridine]

75-21-8 Ethylene oxide [Oxirane]

7782-41-4 Fluorine

50-00-0 Formaldehyde (solution)

110-00-9 Furan

302-01-2 Hydrazine

7647-01-0 Hydrochloric acid (concentration 376% or
greater)

74-90-8 Hydrocyanic acid

7647-01-0 Hydrogen chloride (anhydrous) [Hydrochloric
acid]

7664-39-3 Hydrogen fluoride/Hydrofluoric acid 1,000

(concentration 50% or greater) [Hydrofluoric
acid]




83-39-3 Hydrogen selenide 500
7783-06-4 Hydrogen sulfide 10,000
13463-40-6 Iron, pentacarbonyl- [Iron catbonyl (Fe9CO)5), 2,500

(TB-5-11)]
78-82-0 Isobutyronitrile [Propanenitrile, 2-methyl-] 20,000
108-23-6 Isopropyl chloroformate [Carbonochloric acid, 1- 15,000
methylethyl ester]
126-98-7 Methacrylonitrile [2-Propenenitrile, 2-methyl-] 10,000
74-87-3 Methyl chloride [Methane, chloro-] 10,000
79-22-1 Methyl chloroformate [Carbonochloric acid, 5,000
methylester]
60-34-4 Methy] hydrazine [Hydrazine, methyl-] 15,000
624-83-9 Methyl isocyanante [Methane, isocyanato-] 10,000
74-93-1 Methyl mercaptan [Methanethiol] 10,000
556-64-9 Methyl thiocyanate [Thiocyanic acid, methyl 20,000
ester]
75-79-6 Methyltrichlorosilane [Silane, trichloromethyl-] 5,000
13463-39-3 Nickel carbonyl 1,000
7697-37-2 Nitric acid (concentration 80% or greater) 15,000
10102-43-9 Nitric oxide [Nitrogen oxide (NO)] 10,000
8014-95-7 Oleum (Fuming Sulfuric acid) [Sulfuric acid, 10,000
mixture with sulfur trioxide]"
79-21-0 Peracetic acid [Ethaneperoxoic acid] 10,000
594-42-3 Perchloromethylmercaptan [Methanesulfenyl 10,000
chloride, trichloro-]
75-44-5 Phosgene [Carbonic dichloride] 500
7803-51-2 Phosphine 5,000
10025-87-3 Phosphorus oxychloride [Phosphoryl chloride] 5,000
7719-12-2 Phosphorus trichloride [Phosphorus trichloride] 15,000
110-89-4 Piperidine 15,000
107-12-0 Propionitrile [Propanenitrile] 10,000
109-61-5 Propyl chloroformate [Carbonochloric acid, 15,000
propylester]
75-55-8 1,2-Propylenimine [Aziridine, 2-methyl-] 10,000 -
75-56-9 Propylene oxide [Oxirane, methyl-] 10,000
7446-09-5 Sulfur dioxide (anhydrous) 5,000 -
7783-60-0 Sulfur tetrafluoride [Sulfur fluoride (SF4), (T-4)-] 2,500
7446-11-9 Sulfur trioxide 10,000
75-74-1 Tetramethyllead [Plumbane, tetramethyl-] 10,000
509-14-8 Tetranitromethane {Methane, tetranitro-] 10,000
7550-45-0 Titanium tetrachloride [Titanium chloride (TiCly) 2,500
(T-4)]
584-84-9 Toluene 2,4-diisocyanate [Benzene, 2,4- 10,000
diisocyanato-1-methyl-]'
91-08-7 Toluene 2,6-diisocyanate [Benzene, 1,3- 10,000
diisocyanato-2-methyl-]'
26471-62-5 Toluene diisocyanate (unspecified isomer) 10,000
[Benzene, 1,3-diisocyanatomethyl-1'
75-17-4 Trimethylchlorosilane [Silane, chlorotrimethyl-] 10,000
108-05-4 Vinyl acetate monomer [Acetic acid ethenyl ester] 15,000

' The mixture exemption in 40 CFR Part 68.115(b)(1) does not apply to the substance.




75-07-0

Acetaldehyde
74-86-2 Acetylene [Ethyne] 10,000
598-73-2 Bromotrifluorethylene [Ethene, bromotrifluoro-] 10,000
106-99-0 1,3-Butadiene 10,000
106-97-8 Butane 10,000
106-98-9 1-Butene 10,000
107-01-7 2-Butene 10,000
25167-67-3 Butene 10,000
590-18-1 2-Butene-cis 10,000
624-64-6 2-Butene-trans [2-Butene, (E)] 10,000
463-58-1 Carbon oxysulfide [Carbon oxide sulfide (COS}] 10,000
7791-21-1 Chlorine monoxide [Chlorine oxide] _ 10,000
557-98-2 2-Chloropropylene [1-Propene, 2-chloro-] 10,000
590-21-6 1-Chloropropylene [1-Propene, 1-chloro-] 10,000
460-19-5 Cyanogen [Ethanedinitrile] 10,000
75-19-4 Cyclopropane 10,000
4109-%96-0 Dichlorosilane [Silane, dichloro-] 10,000
75-37-6 Difluoroethane [Ethane, 1,1-difluoro-] 10,000
124-40-3 Dimethylamine [Methanamine, N-methyl-] 10,000
463-82-1 2,2-Dimethylpropane [Propane, 2,2-dimethyl-] 10,000
84-84-0 Ethane 10,000
107-00-6 Ethyl acetylene [1-Butyne] 10,000
75-04-7 Ethylamine [Ethanamine 10,000
75-00-3 Ethyl chloride [Ethane, chloro-] 10,000
74-85-1 Ethylene [Ethene] 10,000
60-29-7 Ethyl ether [Ethane, 1,1’-oxybis-] 10,000
75-08-1 Ethyl mercaptan [Ethanethiol] 10,000
109-95-5 Ethyl nitrite [Nitrous acid, ethyl ester] 10,000
1333-74-0 Hydrogen 10,000
75-28-5 Isobutane [Propane, 2-methyl] 10,000
78-78-4 Isopentane [Butane, 2-methyl-] 10,000
78-79-5 Isoprene [1,3-Butadiene, 2-methyl-] 10,000
75-31-0 Isopropylamine [2-Propanaminc] 10,000
75-29-6 Isopropyl chloride [Propane, 2-chloro-] 10,000
74-82-8 Methane 10,000
74-89-5 Methylamine [Methanamine] 14,000
563-45-1 3-Methyl-1-butene 10,000
563-46-2 2-Methyl-1-butene 10,000
115-10-6 Methyl ether [Methane, oxybis-] 10,000
107-31-3 Methyl formate [Formic acid, methyl ester] 10,000
115-11-7 Methylpropene [1-Propene, 2-methyl-] 10,000
504-60-9 1,3-Pentadicne 10,000
109-66-0 Pentane 10,000
109-67-1 1-Pentene 10,000
646-04-8 2-Pentene, (E)- 10,000
627-20-3 2-Pentene, (Z)- 10,000
463-49-0 Propadiene [1,2-Propadiene] 10,000
74-98-6 Propane 10,000
115-07-1 Propylene [1-Propene] 10,000
74-99-7 Propyne [1-Propyne] 10,000
7803-62-5 Silane 10,000




116-14-3 Tetrafluoroethylene [Ethene, tetrafluoro-] 10,000
75-76-3 Tetramethylsilane [Silane, tetramethyl-] 10,000
10025-78-2 Trichlorosilane [Silane, trichloro-] 10,000
79-38-9 Trifluorochloroethylene [Ethene, chlorotrifluoro-] 10,000
75-50-3 Trimethylamine [Methanamine, N,N-dimethyl-] 10,000
689-97-4 Vinyl acetate [!1-Buten-3-yne] 10,000
75-01-4 Vinyl chloride [Ethene, chloro-] 10,000
109-92-2 Vinyl ethyl ether [Ethene, ethoxy-] 10,000
75-02-5 Vinyl fluoride [Ethene, fluoro-] 10,000
75-35-4 Vinylidene chloride [Ethene, 1,1-dichloro-] 10,000
75-38-7 Vinylidene fluoride [Ethene, 1,1-difluoro-] 10,000
107-25-5 Vinyl methyl ether [Ethene, methoxy-] 10,000

' A flammable substance when used as a fuel or held for sale as a fuel at a retail facility is excluded from all

provisions of 40 CFR Part 68 (sce 40 CFR Part 68.126).

Stat. Auth.: ORS 468.020 & 468A.310
Stat. Implemented: ORS 468A.025
Hist.: DEQ 13-1993, f. & cert. ef. 9-24-93; DEQ 18-1993, f. & cert. ef. 11-4-93; DEQ 24-1994, f. & ef. 10-28-94




Attachment B-1

Secretary of State
NOTICE OF PROPOSED RULEMAKING HEARING

A Statement of Need and Fiscal Impact accompanies this form.

DEQ — Air Quality Chapter 340

Agency and Division Administrative Rules Chapter Number
Susan M. Greco (503) 229-5213

Rules Coordinator Telephone

811 SW 6th Avenue, Portland, OR 97204

Address

April 25, 2000 3:00 D;m. 811 SW 6™ Avenue, Portland Gregg Lande
Hearing Date Time Location Hearings Officer

Are auxiliary aids for persons with disabilities available upon advance request?

X Yes [ |No

RULEMAKING ACTION

AMEND: 340-244-0220, 340-244-0230
Stat. Auth.: ORS 468.020 & 468a.025
Stats. Implemented: ORS 468.020 & 468a.025
RULE SUMMARY

The Depariment of Environmental Quality is proposing to amend its rules to adopt new
federal rules and rule amendments regarding hazardous air pollutants. These rules are
commonly referred to as National Emission Standards for Hazardous Air Pollutants.
Sources are obligated to comply with the federal NESHAPs regardless of the
Department’s adoption of these regulations.

May 2, 2000
Last Day for Public Comment Authorized Signer and Date




Attachment B-2

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Major and Area Source NESHAP Adoption

Fiscal and Economic Impact Statement

Introduction
This proposal

¢ Adopts new NESHAPs for a number of source and equipment categories;
o Updates Oregon’s hazardous air pollutant regulations by adopting changes to the federal
NESHAP rules through May 2, 2000. '

Sources are obligated to comply with the federal NESHAPs regardless of the Department’s
adoption of these regulations. The economic impact of the NESHAPs was assessed by EPA when
they promulgated the standards.

This rulemaking does not establish new fees. The rulemaking adopts newly promulgated federal
emission standards for major and area sources, and uses the existing fee authority for the
assessment of fees for these source categories in OAR 340-216-0090 (ACDP) and 340-220-0030
through 340-220-0050 (TV Operating Permits).

General Public

There would be no known economic impact to the general public as a result of these proposed rules.
The only costs to the general public would be possible pass-through costs to customers, but the cost
is assumed to be negligible.

Small Business
Small businesses are typically arca sources but can also be major sources of hazardous air
pollutants. Except for drycleaners, area sources subject to a NESHAP are required to obtain an

ACDP and pay existing ACDP fees. Table 1 of OAR 340-216-0090 describes the overall financial
costs associated with the ACDP program, and lists the additional cost incurred for specific activity.
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In particular, categories 73 and 74 of Table 1 describe the initial permit and annual inspection costs
associated with the different types of NESHAP standards.

Implementing the NESHAPs through the Department’s Title V Operating Permit Program for
major sources will not add additional cost. The Department is simply implementing standards that
are federal requirements. Major sources subject to the NESHAPs are already subject to Title V
permit fees.

The Department does not foresee permitting additional sources because of this rulemaking.

Large Busin_ess

Large businesses are either area sources or major sources of hazardous air pollutants. Area sources
subject to the NESHAP may be required to obtain an ACDP and pay existing ACDP fees. Table 1
of OAR 340-216-0090 describes the overall financial costs associated with the ACDP program, and
lists the additional cost incurred for specific activity. In particular, categories 73 and 74 of Table 1
describe the initial permit and annual inspection costs associated with the different types of
NESHAP standards.

Implementing the NESHAPs through the Department’s Title V Operating Permit Program for
major sources will not add additional cost. The Department is simply implementing standards that

are federal requirements. Major sources subject to the NESHAPs are already subject to Title V
permit fees.

The Department does not foresee permitting additional sources because of this rulemaking.
Local Governments
There is no known or projected fiscal or economic impact of these rules on local governments.

State Agencies

There is no known or projected fiscal or economic impact of this proposed rulemaking on state
agencies. In particular, all associated fees or economic impacts of this proposed rulemaking have
been previously considered and documented at the time of the Department’s Title V permit
program design; January, 1993. The Department anticipates insignificant additional revenue and
only a minimal increase in workload as a result of this rulemaking.

Housing Cost Impact Statement
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The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel.

Attachment B-2, Page 3



Attachment B-3

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Major and Area Source NESHAP Adoption

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.
This proposal:

¢ Adopts new NESHAPs for a number of source and equipment categories;

e Updates Oregon’s hazardous air pollutant regulations by adopting changes to the federal
NESHAP rules through May 2, 2000.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? [X] Yes [ | No

a. Ifyes, identify existing program/rule/activity:

The issuance of air permits has been deemed a DEQ Land Use program. The proposed
NESHAPs for major source categories will be implemented through the Department’s Title
V Operating Permit Program and the NESHAPs for area source categories will be
implemented through the Department’s Air Contaminant Discharge Permit (ACDP)
Program.

b. Ifyes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? [<] Yes [ ] No (if no, explain):

Current procedures require local government to provide a land use compatibility
determination before an air permit is issued or before approval of a Notice of Construction.
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In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

N/A
3. Ifthe proposeﬂ rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new

procedures the Department will use to ensure compliance and compatibility.

N/A

Division Intergovernmental Coordinator Date
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Aftachment B-4

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Major and Area Source NESHAP Adoption

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements

Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

Yes. The National Emission Standards for Hazardous Air Pollutant are proposed for
adoption by reference. The Department is not proposing to differ from the federal rule.

Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

The regulations combine technology, work practices and material substitution. They
allow the owner/operator discretion in selecting the particular combination necessary to
maintain compliance.

Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was the data or information that would reasonably reflect
Oregon’s concern and situation considered in the federal process that established the
federal requirements.

These federal requirements specifically address the control of hazardous air- pollutants,
which are of concern in Oregon. Data and information representative of human health
and environmental effects of hazardous air pollutants and available emission control
technology were considered in the federal process that established these rules.

Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing
the need for costly retrofit to meet more stringent requirements later?

N/A
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10.

11.

Is there a timing issue that might justify changing the time frame for implementation of
federal requirements?

No.

Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

N/A

.. Does the proposed requirement establish or maintain reasonable equity in the

requirements for various sources? (level the playing ficld)

N/A
Would others face increased costs if a more stringent rule is not enacted?

No.
Does the proposed requirements include procedural requirements, reporting or _
monitoring requirements that are different from applicable federal requirements? If
so, why? What is the “ compelling reason” for different procedural, reporting or
monitoring requirements?

No.
Is demonstrated technology available to comply with the proposed requirecment?

N/A

Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

N/A
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Attachment B-5

State of Oregon
Department of Environmental Quality Memorandum

Date: March 21, 2000
To: Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements -
Annual Update: Incorporation of National Emission Standards for Hazardous Air

Pollutants (NESHAPSs)

This memorandum contains information on a proposal by the Department of Environmental
Quality (DEQ) to adopt new rules/rule amendments regarding hazardous air pollutants. Pursuant
to ORS 183.335, this memorandum also provides information about the Environmental Quality
Commission’s intended action to adopt a rule.

This proposal:

¢ Adopts new NESHAPs for a number of source and equipment categories;
e Updates Oregon’s hazardous air pollutant regulations by adopting changes to the
federal NESHAP rules through May 2, 2000.

The Department has the statutory authority to address this issue under ORS 468.020 &
468A.025. This rulemaking does not affect the State Implementation Plan (SIP).

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A NESHAPs list proposed for adoption.

Attachment B The official statement describing the fiscal and economic impact of the
proposed rule (required by ORS 183.335).

Attachment C A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use plans.

Attachment D  Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment E  The actual language of the proposed rule amendments to adopt and
amend NESHAPs.
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Hearing Process Details

The Department is conducﬁng a public hearing at which comments will be accepted either orally
or in writing'. The hearing will be held as follows:

Date: April 25, 2000

Time: 3:00 p.m.

Place: DEQ Headquarters room 3A
811 SW 6th Avenue
Portland, OR 97204

Deadline for Submittal of Written Comments

You are invited to review these materials and present written comment on the proposed rule
changes. Written comments can be presented at the hearing or to the Department any time prior
to 5:00 p.m., May 2, 2000. Comments should be sent to:

Department of Environmental Quality
Attn: Mr. Jerry C. Ebersole
811 SW 6th Avenue, Portland, Oregon, 97204

Comments can also be hand delivered to the Department of Environmental Quality, 811 SW 6th
Avenue, 11th Floor between 8:00 a.m. and 5:00 p.m., Monday through Friday.

In accordance with ORS 183.335(13), no comments can be accepted after the close of the
comment period. If you want your comments to be considered by the Department in the
development of these rules, your comments must be received prior to the close of the comment
period. Interested parties are encouraged to present their comments as early as possible prior to
the close of the comment period to allow for adequate review and evaluation.

Mr. Gregg Lande of the Department staff will be the Presiding Officer at the hearing.

1 PLEASE NOTIFY DEQ ABOUT ANY SPECIAL PHYSICAL OR LANGUAGE ACCOMODATIONS YOU MAY NEED
AS FAR IN ADVANCE OF THE HEARING AS POSSIBLE. TO MAKE THESE ARRANGEMENTS, PLEASE
CONTACT DEQ PUBLIC AFFAIRS AT 1-800-452-4011 IN OREGON, OR 503-229-5317. PEOPLE WITH HEARING
IMPAIRMENTS MAY CALL DEQ’S TDD NUMBER AT 503-229-6993.
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What Happens After the Public Comment Period Closes

Following close of the public comment period, the Department will prepare a report that
summarizes the comments received. The Environmental Quality Commission (EQC) will
receive a copy of this report. The public hearing will be tape recorded, but the tape will not be
transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to the public comments
received.

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is July 14, 2000.

The Department will be-notify you of the time and place for final EQC action if you present oral |
testimony at the hearing or submit written comment during the comment period. Otherwise, if

you want to be appraised of this proceeding and receive a copy of the recommendation that is
presented to the EQC for adoption, please request that your name be placed on the mailing list

for this rulemaking proposal.

Background on Development of the Rulemaking Proposal

Why is there a need for the rule?

Under Oregon’s Title V Operating Permit Program, the Department must adopt new and revise
existing NESHAP standards. This proposed rulemaking fulfills that obligation, and updates
Oregon’s Hazardous Air Pollutant Program standards. This assures that the Department, rather
than EPA, will implement the applicable NESHAP standards in the state of Oregon.

This proposed rulemaking adopts by reference new NESHAP standards for the following major
source categories:

Phosphoric Acid Manufacturing
Phosphate Fertilizer Production
Oil and Natural Gas Production
Generic Maximum Achievable Control Technology (MACT)

= Acetal Resins
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= Hydrogen Fluoride

= Polycarbonates Production

= Acrylic/Modacrylic Production

Steel Pickling — HCI Process Facilities and Hydrochloric Acid Regeneration Plants
Mineral Wool Production '
Pharmaceuticals Production

Natural Gas Transmission and Storage Facilities

Flexible Polyurethane Foam Production

Pesticide Active Ingredient Production

Hazardous Waste Combustors Rreduetion

Portland Cement Manufacturing

Wool Fiberglass Manufacturing

Manufacture of Amino/Phenolic Resins

Polyether Polyols Production

Primary Lead Smelting

Publicly Owned Treatment Works

Ferroalloys Production: Ferromanganese and Silicomanganese Production

This rulemaking also adopts by reference federal NESHAP standards for the following area
source categories:

¢ Hazardous Waste Combustors Produetion
e Portland Cement Manufacturing

In addition, this rulemaking adopts by reference federal National Emission Standards for the
following equipment:

e Closed Vent Systems, Control Devices, Recovery Devices and Routing to a Fuel Gas System
or a Process
Equipment Leaks — Control Level 1

e Equipment Leaks — Control Level 2

e Storage Vessels (Tanks) — Control Level 2
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How was the rale developed?

This proposal fulfills a requirement under Oregon’s federally approved Title V Operating Permit
Program. An advisory committee was not convened because the Department believed no policy
decisions were needed. This is because sources are obligated to comply with the federal
NESHAPs regardless of the Department’s adoption of these regulations.

The Department relied primarily on the Federal Register and the Code of Federal Regulations, 40
CFR Part 63, in developing this rulemaking proposal. It is available for review at the
Department of Environmental Quality’s office at 811 SW 6th Avenue, Portland, Oregon. Please
contact Mr. Jerry Ebersole, (503) 229-6974 for times when the CFR and other supporting
documents are available for review.

Whom does the rule affect including the public, regulated community or other agencies,
and how does it affect these groups?

The proposed amendments affect all sources subject to the new and amended federal NESHAPs,
provided as Attachment A.

How will the rule be implemented?

The Department will use the Oregon Title V Operating Permit and Air Contaminant Discharge
Permit programs to implement the NESHAP standards. Assuming the EQC adopts the proposed
rules, the Department’s Air Quality Program Development staff will work with the regional staff
to develop procedures for incorporating the new standards into the affected sources’ air quality
permits and for determining compliance. The Department will also inform potentially affected
sources of their obligations and how to apply for an extension of the compliance dates.

Are there time constraints?
Each NESHAP has a unique compliance schedule for new and existing sources. It is important

that the Department adopt new and amended NESHAPs as soon as possible to allow the
Department to take the lead on compliance assurance activities associated with the NESHAPs.
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Contact for More Information

If you would like more information on this rulemaking proposal, or would like to be added to the
mailing list, please contact:

Mr. Jerry C. Ebersole

811 SW 6th Avenue
Portland, OR 97204

(503) 229-6974

In Oregon 1-800-452-4011

This publication is available in alternative format (e.g. large print, Braille) upon request. Please contact DEQ
Public Affairs at 503-229-5317 to request and alternative format.
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59 FR 12430 10!05/1998 05/21/1 996
12/10/1897 | 62 FR 65024
05/04/1998| 63 FR 24444
05/13/1998 | 63 FR 26465
General Provisions 12/01/1998 | 63 FR 66061
01/28/1999| 64 FR 4300
02/12/1999| 64 FR 7467
04/12/1999| 64 FR 17562
06/10/1999(64 FR 31375
Synthetic C-)rganic Chemical C 04/22/1994| 59 FR 19454 | 10/05/1998101/17/1997| 62 FR 2729 |05/12/1998| 63 FR 26081
Manufacturing Industry (SOCMI) 04/26/1999| 64 FR 20191
SOCMI - Process Vents, §omge 0 04/22/1994 | 59 FI-?719468 10/05/1998| 01/17/1997 | 62 FR 2742 | 12/09/1998 |63 FR 67792
Vessels, Transfer Operations, and ‘ 04/26/1999 64 FR 20191
Wastewater

SOCMI - Equipment Leaks 0 04/22/1994| 59 FR 19568 | 10/05/1998| 01/17/1997| 62 FR 2788 | 04/26/1992| 64 FR 20198

Certain Processes Subject to the 0 04/22/19984| 59 FR 19587 | 10/05/1998| 01/17/1997| 62 FR 2792

Negotiated Regulations for Equipment
Leaks
Coke Oven Batteries 0 10/27/1993} 58 FRﬁ57911 10/05/1998 01/13M1994| 59 FR 1992
.. 319 09/22/19931 58 FR 49376| 10/05/1998 | 06/11/1996 [ 61 FR 29485 09/19/1996 | 61 FR 49265
Perchloroethylene Dry Cleaning 1571471999 | 64 FR 69643
Hard and Decorative Chromium 23 01/25/1995| 60 FR 4963 | 10/05/1998 | 08/11/1997 | 62 FR 42920 | 12/14/1999| 64 FR 69643
Electroplating and Chromium
Anodizing*

1 12/06/1994 | 59 FR 62589 10/05/1998 | 12/09/1997 | 62 FR 64736 | 12/04/1998| 63 FR 66994
Ethylene Oxide Sterilization* 12/03/1999] 64 FR 67793
12/14/1999 | 64 FR 69643
Industrial Process Cooling Towers Q 09/08/1994| 59 FR 46350 10/05/1998 07/23/1998| 63 FR 39519

Gasoline Distribution Facilities 0 | 12/14/1994] 59 FR 64318| 10/05/1998) 01/16/1998 | 63 FR 2630
5 | 04/15/1998| 63 FR 18616 | 10/05/1998 08/07/1998| 63 FR 42239
09/16/1998| 63 FR 48459
Pulp and Paper Industry 12/28/1998| 63 FR 71380
04/12/1999 (64 FR 17563



17 | 12/02/1994] 59 FR 61805 | 10/05/1998 | 05/05/1998 | 63 FR 24751 | 12/11/1998] 63 FR 68400
07/13/1999| 64 FR 37687
- 08/19/1999| 64 FR 45193
T Halogenated Solvent Cleaning 10716/1999| 64 FR 56173
12/03/1999] 64 FR 67798
12/14/1999| 64 FR 69643
0 09/05/1996 | 61 FR 46924 [ 10/05/1998| 03/17/1997 [62 FR 12549 07/15/1997 | 62 FR 37722
. ~ [03/09/1999] 64 FR 11542
U Group | Polymers and Resins 05/07/1999 | 64 ER 24511
06/30/1999| 64 FR 35028
W Epoxy Resins Production and O |oaisre9s |60 FR 12676 | 10/05/1998
Non-Nylon Polyamides Production
0 | 06/23/1995]| 60 FR 32594 10/05/1998) 06/13/1997 | 62 FR 32216 | 08/24/1998 | 63 FR 4501 1
X Secondary Lead Smelting* 01/29/1999| 64 FR 4572
12/14/1999| 64 FR 69643
Y Marine Tank Loading Operations 0 09/15/1995| 60 FR 48399 10/05/1996
AA Phosphoric Acid Manufacturing 0 06/10/1999) 64 FR 31376
BB Phosphate Fertilizer Production 0 |06/10/1999|64 FR 31382
) 0 08/18/1995| 60 FR 43260 10/05/1998 [ 05/18/1998| 63 FR 27212 | 06/09/1998 | 63 FR 31361
cc Petroleum Refineries 08/168/1998 | 63 FR 44140
DD Off-Site Waste and Recovery 0 07/01/1996| 61 FR 34158 | 10/05/1998 07/20/1999| 64 FR 38963
EE Magnetic Tape Manufacturing 0 12/15/1994 | 50 FR 64596 | 10/05/1998 04/09/1999[64 FR 17464
GG Aerospace Manufacturing 0 00/01/1995| 60 FR 45956 | 10/05/1998 | 03/27/1998 | 63 FR 15016 | 09/01/1998 | 63 FR 46532
and Rework
HH Oil and Natural Gas Production 0 06/17/1999| 64 FR 32628
I Shipbuilding and Ship Repair 2 12/15/1995| 60 FR 64336 10/05/1998 | 06/18/1996 | 61 FR 30816 | 12/17/1996| 61 FR 66227
(Surface Coating)
JJ Wood Furniture Manufacturing 8 12/07/1995| 60 FR 62936 | 10/05/1998 | 06/09/1997 | 62 FR 31363 | 12/28/1998| 63 FR 71380
KK " Printing and Publishing 1 05/30/1996| 61 FR 27140] 10/05/1998
L Primary Aluminum Reduction 2 10/07/1997[ 62 FR 52407 | 10/05/1998
00 Tanks - Level 1 N/A | 07/01/1996|61 FR 34184 10/05/1998 07/20/1999]64 FR 38985
PP Containers N/A_ |07/01/1996161 FR 34186 10/05/1998 07/20/1999| 64 FR 38987




V Surface |mpoundments

" V07101 /1896

61 FR 34190

T0/05/1908

'64 TR

QQ 07/20/1999
RR Individual Drain Systems N/A ]07/01/1996 |61 FR 34193 10/05/1998 07/20/1999| 64 FR 38989
Closed Vent Systems, Control N/A | 06/28/1999| 64 FR 34866 11/22/1999| 64 FR 63704
ss Devices, Recovery Devices and
Routing to a Fuel Gas System
or a Process
TT | Equipment Leaks - Control Level 1 | N/A | 06/29/1999|64 FR 34886 11/22/1999] 64 FR 63705
uu Equipment Leaks - Control Level 2 N/A | 06/29/1999]64 FR 34899 11/22/1999 | 64 FR 63706
wW Oil-Water Separators and N/A | 07/01/1996| 61 FR 34195] 10/05/1998 07/20/1999] 64 FR 38991
Organic-Water Separators _
WW Storage Vessels (Tanks) - Control N/A | 06/29/1999164 FR 34918
Level 2
0 06/29/1999 64 FR 34921 11/22/1999 | 64 FR 63706
YY Generic MACT ' 11/22/1999 | 64 FR 63698
12/22/1998| 64 FR 71852
Steel Pickling-HCI Process Facilities 0 06/22/1999|64 FR 33218
CCC | and Hydrochloric Acid Regeneration ‘
Plants
DDD Mineral Wool Production 0 | 06/01/1999| 64 FR 29503
N 2 06/19/1958| 63 FR 33820 09/30/1999| 64 FR 53027
EEE Hazardous Waste Combustors : 17/1971999| 64 FR 63211
GGG Pharmaceuticals Production 0 09/21/1998 63 FR 50326
HHH Natural Gas Transmission and 0 06/17/1999| 64 FR 32647
Storage Facilities
il Flexible Polyurethane Foam 0 10/07/1998 163 FR 53996
Production
0 09/12/1996| 61 FR 48229| 10/05/1999| 03/31/1998| 63 FR 15315| 03/09/1909| 64 FR 11547
JJ4J Group IV Polymers and Resins 06/08/1999| 64 FR 30409
06/30/1999| 64 FR 35028
LLL Portland Cement Manufacturing* 1 06/14/1999 (64 FR 31925 09/30/1999| 64 FR 53070
Pesticide Active Ingredient 0  |06/23/1999]64 FR 33589
MMM .
Production
NNN Wool I?iberglass Manufacturing 0 06/14/1999 |64 FR 31708




Manufacture of Amino/

Ferromanganese and
Silicomanganese

000 i _ 1 |01/20/2000] 65 FR 3290
Phenolic Resins ——
PPP Polyether Polyols Producfion 0 | 06/01/1999|64 FR 29439 06/14/1999 | 64 FR 31895
TTT Primary Lead Smelting 0 | 06/04/1999(64 FR 30204
VWV | Publicly Owned Treatment Works 0 | 10/26/1999|64 FR 57579
Ferroalloys Production: 0 | 05/20/1999 |64 FR 27458

NESHAPs not currently adopted by the Department in bold, all others are existing NESHAPs that will be amended.

* Applies to area and major sources

Through 3/8/2000
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State of Oregon
Department of Environmental Quality Memorandum

Date: May 3, 2000

To: Environmental Quality Commission
From: Gregg Lande, Air Quality Division
Subject: Presiding Officer's Report for Rulemaking Hearing
Hearing Date and Time:  April 25, 2000, beginning at 3:00 p.m.
Hearing Location: DEQ Headquarters, Room 3A
811 S.W. Sixth Avenue
Portland

Title of Proposal: Annual Update: Incorporation of National Emission Standards for Hazardous
Air Pollutants (NESHAPs)

The rulemaking hearing on the above titled proposal was convened at 3:00 p.m. No one came to attend the
proceedings or to present testimony.

Summary of Oral Testimony

None.

Written Testimony

The only comment received dealed with an error in the cover memo. The cover memo incorrectly listed Hazardous
Waste Production as a source category for which a new NESHAP was to be adopted. The cover memo should have
listed Hazardous Waste Combustors. However, the table in Appendix A and the proposed rule language in
Appendix E correctly listed Hazardous Waste Combustors.

After considering this comment, the Department does not plan to change the original proposed rule language.

There was no further testimony and the hearing was closed at 3:30 p.m.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Annual Update: Incorporation of National Emission Standards for

Hazardous Air Pollutant (NESHAPs)

Rule Implementation Plan

If adopted, the NESHAP standards will be incorporated in new and renewed Title V and ACDP
permits. In many cases, the incorporation of these standards into permits will be based on EPA
guidance or revising existing permit conditions. Therefore, the amount of effort should be
consistent or slightly less than effort previously expended on the initial ACDP and Title V permits.

Once the NESHAP is incorporated into either a Title V or an ACDP permit, DEQ staff will have to
inspect pollution control systems and/or prevention methods, review monitoring data, and review
compliance reports as part of their routine complhiance inspections. These inspection procedures
may be used to identify violations of the emission limits and standards. During the summer and fall
of 2000, DEQ staff will provide the following to implement this rule:

Identity potentially affected sources

Notify of potentially affected sources

Develop consistent language for ACDP and Title V permits
Respond to specific questions from staff and industry

No additional staff will be needed to implement these new requirements,



Environmental Quality Commission
Rule Adoption Item
[[] Action Item

[[] Information Item Agenda Item'_li,
' July 14, 2000 Meeting

Title:
Low Income Waiver

Summary:

This proposed rule will amend and make permanent the temporary rule addressing the hardship
waiver program that allows vehicles owned by low income households to be waived from:
requirements of the enhanced vehicle inspection program within the Portland area vehicle
inspection boundary. These vehicles would still be required to comply with the basm vehicle
emission test standard.

Department Recommendation:

The department recommends that the Commission adopt the rules/rule amendments to establish a
permanent Low-Income Waiver from enhanced emission test as presented in Attachment A of the
department Staff Report, as a rev131 to the SIP.

T
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Accommodations for disabilities are avallable upon request by contactmg the Pubhc Affairs Office at

(503)229-5317(voice)/(503)229-6993(TDD).



State of Oregon
- Department of Environmental Quality Memorandum

Date: - June 26, 2000

To: | Environmental Quality Commission

From: Langdon Marsh

Subject: | - Agenda Item E, Low Income Waiver, E!QC Meeting July 14, -2000

Background

On March 15, 2000, the Director authorized the Air Quality Division/Vehicle Inspection Program to
proceed to a rulemaking hearing on a proposed rule which will amend and make permanent the low-
income waiver from enhanced motor vehicle emissions testing that applies in the Portland
Metropolitan Area. If adopted the rule will be submitted to the US Environmental Protection
Agency as a revision to the State Implementation Plan (SIP), as required by the Clean Air Act.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
April 1, 2000. The Hearing Notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of persons
known by the Department to be potentially affected by or interested in the proposed rulemaking
action on the low-come watver.

A Public Hearing was held April 27, 2000 with Bruce Arnold serving as Presiding Officer. The
comment period closed on May 3, 2000. The Presiding Officer's Report (Attachment C) sumimarizes
the hearing and states that no oral testimony was presented. Department staff did not receive any
written comments and no modifications were made to the initial rulemaking proposal.

The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking proposal
including alternatives considered, a summary of the rulemaking proposal presented for public
hearing, a summary of how the rule will work and how it is proposed to be 1mp]emented and a
recommendation for Commission action.

Issue this Proposed Rulemaking Action is Intended fo Address

A low-income waiver program was initiated in 1998 to address the Governor's concemns regarding
state rules that may impact low-income people. In response, the Commission adopted a pilot

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
(503) 229-5317 (voice)/(503) 229-6993 (TDD).
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hardship waiver program that allowed vehicles owned by low-income households to be waived from
the requirements of the newly introduced enhanced vehicle emissions test. These vehicles were still
required to comply with the basic vehicle emission test standards. This hardship waiver benefited
low-mcome households because it reduced their vehicle repair costs to meet emission standards (the
average repair cost to meet the enhanced test is estimated to be $230 compared to the estimated $100
average cost of repairs to meet the basic test). The waiver program also balanced the need to reduce
Portland area ozone emissions by requiring that these vehicles meet the basic test standards.

The initial waiver rule, adopted in 1998 as a pilot program, contained a two-year sunset clause that
has expired. After the two-year trial period ended, the program was evaluated, and as an interim
measure the pilot program was extended for 180 days (to August 2000) through a temporary
rulemaking. This proposal, if adopted by the BEnvironmental Quality Commission, would amend and
make permanent the temporary rule for the low-income waiver.

Relationship to Federal and Adiacen’t State Rules

The federal motor vehicle inspection waiver rule, 40 CFR Part 51.360, allows a one-time waiver
from emission testing if the cost of repairing the vehicle so that it will meet emission standards is
above a specified range. The federal repair cost limit for the waiver is based on the vehicle's age and
the type of emission testing to be performed. The federal rules also provide for an economic
“hardship time extension when waiver limitations have not been met. Based on conversations with

. EPA staff, the Oregon program is not subject to 40 CFR Part 51.360 because it only reduces
emission testing requirements, from enhanced to basic, and does not completely "waive" them.

Oregon did not adopt the federal waiver program because, with the exception of the time extension,
the federal rules do not specifically address the needs of low-income people. Additionally, unlike

the federal rule, the Oregon program requires that all vehicles in the inspection program meet at least -
the basic emission standards.

The motor vehicle inspection program is part of the SIP and the Portland ozone maintenance plan.
The ozone maintenance plan contains strategies to insure that the Portland area continues to meet the
national ambient air quality standards. As an amendment to the SIP, DEQ must demonstrate that the
waiver program, as amended, will not result in exceeding ambient air quality standards. The
calculations performed as part of the pilot program show the proposed pemlanent waiver program
does not produce a significant reduction in air quality.

Authority to Address the Issue -

The department has the statutory authority to address this issue under ORS468A.380, which provides
for the Environmental Quality Commission, by rule, to “establish criteria and examinations for the



Memo To: Environmental Quality Commission
Agenda Item E, Low Income Waiver, EQC Meeting July 14, 2000
Page 3

testing of motor vehicles.”

Process for Development of the Rulemaking Proposal (including Adv:sorx Committee and

alternatives considered)

No advisory committee was formed for this rulemaking. In 1997, as part of the process for the pilot

- program rulemaking, the Vehicle Inspection Program (VIP) staff conducted meetings with members
of social service agencies. The committee consisted of Oregon Legal Services, Catholic Community
- Services, and Albina Headstart. The committee reviewed alternatives, such as establishing a
program that would fund repairs, but recommended the enhanced waiver program.

As part of this rulemaking, the department reviewed the committee findings and implementation of
the pilot program. Based on the results of the pilot program, the department is proposing several
changes to the waiver program that are discussed below.

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues Involved.

The low-income waivers from enhanced testing will be offered to households with net incomes of
less than or equal to 1.3 times the Federal Poverty Guidelines for the year 2000. After the year 2000,
the annual income requirement will be adjusted annually, using the Oregon Consumer Price Index
for the Portland area. Under the pilot program, a total of 240 low-income waivers were approved
during the two-year irial period. We anticipate that as many as 1,000 vehicle owners per registration
cycle (every two-years) may be granted waivers under this program.

Loss of Emission Reduction — The waiver does not exempt vehicles from basic emission testing
requirements. The loss of emission reduction is balanced by the need for assistance to low-income
vehicle owners. The information collected since the initiation of the pilot program indicates that the
nmumber of vehicles granted waivers under this program will not result in significant impacts to air

quality.

Duration of Waiver — The pilot program was two years in duration, which limited the waiver to a
one-time basis. Based on the low number of vehicles that were granted waivers and the economic
need of the qualified households, we do not propose to limit the permanent program to a one-time
basis. The waiver will be valid for one vehicle registration cycle; however, the rule does not prevent
the vehicle owner from applying for ancther waiver. :

Defining Low Income — The staff initially discussed this issue with state and local agencies and
with agency representatives in other states. In the pilot program, the department set the eligibility
level at 125% of the Federal Poverty Guideline. After reviewing the program results, the vehicle
inspection program personnel found that many of the people with fixed incomes did not qualify for a
waiver because their income was slightly over the 125% guideline. Based on the results of the pilot
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program, the qualifying level for this rule making was raised to 130% of the Federal Poverty
Guideline.

Verifying Eligibility - The pilot program did not require proof of vehicle ownership or economic
status. Based on the results of the pilot program and the potential for fraud, this proposed permanent
rule states that proof of eligibility and vehicle ownership may be required. Acceptable forms of
proof of eligibility are specified in the VIP Procedures Manual.

Summary of Significant Public Comment and Changes Proposed in Response

No oral testimony or written comments were received.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

The enhanced emissions testing waiver will be implemented through OAR 340-256-300 and the
procedures outlined in the VIP Procedures Manual. 1f the rulemaking and associated procedures are
approved by the EQC, the VIP Manual will be updated to include procedures for obtaining
acceptable proof of eligibility, current economic eligibility guidelines, and means of distributing
waiver applications. Under the updated procedures, waiver application forms will be included in a
booklet that is distributed to vehicle owners when their vehicle fails an emissions test. The applicant
will submit the completed application form to the VIP Tech Center along with proof of economic
eligibility, a copy of the vehicle registration, and a copy of the failed enhanced test. The Tech Center
will review the application and associated documentation. These procedures and the proposed proof
of eligibility are discussed in detail in Attachments D and E, the Implementation Plan and proposed
updated VIP Procedure for granting waivers.

Recommendation for Commission Action

The department recommends that the Commission adopt the rules/rule amendments to establish a
~ permmanent Low-Income Waiver from enhanced emission test as presented in Attachment A of the
- Department Staff Report, as a revision to the SIP. '

Attachm'ents

A. Rule (Amendments) Proposed for Adoption
B. Supporting Procedural Documentation:
1. Legal Notice of Hearing
2. Fiscal and Economic Impact Statement
3.  Land Use Evaluation Statement
4 Questions to be Answered to Reveal Potential Justification for Differing from
Federal Requirements
5. Cover Memorandum from Public Notice
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C. Presiding Officer's Report on Public Hearing
D. Implementation Plan
E. Vehicle Inspection Program Procedure 309.01 Enhanced Test Waiver

Reference Documents (available upon request)
40 CFR Part 51, July 1999
EQC Report, entitled Agenda Item H, EQC Meeting Fcbruary 20, 1998
Federal Poverty Guidelines for year 2000

Approved:

Section:

Division:

. A
&MG”&L»\

\
Report Prepared by: Bruce E. Amold

Phone; 731-3050 x 237

Date Prepared: June 2, 2000
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340-200-0040 :
State of Oregon Clean Air Act Implementation Plan

(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air Quality
Control Program, contains control strategies, rules and standards prepared by the Department of
Environmental Quality and is adopted as the state implementation plan (SIP) of the State of Oregon
pursuant to the federal Clean Air Act, Public Law 88-206 as last amended by Public Law 101-549,

(2) Except as provided in section (3) of this rule, revisions to the SIP shall be made pursuant to the
Commission's rulemaking procedures in Division 11 of this Chapter and any other requirements contained
in the SIP and shall be submitted to the United States Environmental Protection Agency for approval,

(3) Notwithstanding any other requirement contained in the SIP, the Department is authorized:

(a) To submit to the Environmental Protection Agency'any permit condition implementing a rule that
is part of the federally-approved SIP as a source-specific SIP revision after the Department has complied
with the public hearings provisions of 40 CFR 51.102 (July 1, 1992); and

(b) To approve the standards submitted by a regional authority if the regional authority adopts
verbatim any standard that the Commission has adopted, and submit the standards to EPA for approval as

a SIP revision. o

[NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become federally enforceable upon

approval by the United States Environmental Protection Agency. If any provision of the federally approved

Implementation Plan conflicts with any provision adopted by the Commission, the Department shall enforce the more

siringent provision.] '

[Publications: The publication(s) referred to or incorporated by reference in this rule are available from the agency.]

Stat. Auth.: ORS 468.020

Stat. Implemented: ORS 468A.035
Hist.: DEQ 35, f. 2-3-72, ef 2-15-72; DEQ 54, f. 6-21-73, ef. 7-1-73; DEQ 19-1979, f. & ef. 6-25-79; DEQ 21-1979, f. & ef. 7-2-
79; DEQ 22-1980, f. & ef. 9-26-80; DEQ 11-1981, f. & ef. 3-26-81; DEQ 14-1982, f. & ef. 7-21-82; DEQ 21-1982, f. & ef, 10-

+27-82; DEQ 1-1983, {. & ef. 1-21-83; DEQ 6-1983, f. & cf. 4-18-83; DEQ 18-1984, f. & ef. 10-16-84; DEQ 25-1984, . & ef. 11-

27-84; DEQ 3-1985, f. & ef. 2-1-85; DEQ 12-1985, f. & ef. 9-30-85; DEQ 5-1986, f. & ef. 2-21-86; DEQ 10-1986, f. & ef. 5-9-
86; DEQ 20-1986, f. & ef. 11-7-86; DEQ 21-1986, f. & ef. 11-7-86; DEQ 4-1987, f. & ef. 3-2-87, DEQ 5-1987, f. & ef. 3-2-87,
DEQ 8-1987, . & ef. 4-23-87, DEQ 21-1987, f. & ef. 12-16-87; DEQ 31-1988, f. 12-20-88, cert. ef. 12-23-88; DEQ 2-1991,f. &
cert. efl 2-14-91; DEQ 19-1991, f. & cert, ef. 11-13-91; DEQ 20-1991, f. & cert. ¢f. 11-13-91; DEQ 21-199], {. & cert. ef. 11-13-
91; DEQ 22-1991, f. & cert. ef. 11-13-91; DEQ 23-1991, f, & cert. ef. 11-13-91; DEQ 24-1991, . & cert. ef 11-13-91; DEQ 25-
1991, 1. & cert. ef. 11-13-91; DEQ 1-1992, f. & cert. ef. 2-4-92; DEQ 3-1992, f. & cert. ef. 2-4-92; DEQ 7-1992, f. & cert. ef. 3-
30-92; DEQ 19-1992, f. & cert. ef. 8-11-92; DEQ 20-1992, f. & cert. ef. 8-11-92; DEQ 25-1992, f. 10-30-92, cert. ef. 11-1-92;
DEQ 26-1992, f. & cert ef. 11-2-92; DEQ 27-1992, {, &cert. ef, 11-12-92; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 8-1993,f. &
cert. ef. 5-11-93; DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 15-1993, f. & cert. ef. 11-4-93; DEQ 16-1993, f. & cert. ef. 11-4-93;
DEQ 17-1993, f. & cert. ef. 11-4-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 1-1994, f. & cert. ef.-1-3-94; DEQ 5-1994,f. &
cert. ef. 3-21-94; DEQ 14-1994, f, & cert. ef. 5-31-94; DEQ 15-1994, £. 6-8-94, cert. ef. 7-1-94;, DEQ 25-1994, . & cert. ef. 11-2-
94, DEQ 9-1995, f. & cert. efl 5-1-95; DEQ 10-1995, f. & cert. ef, 5-1-95; DEQ 14-1995, f. & cert. ef. 5-25-95; DEQ 17-1995, .
& cert. ef. 7-12-95; DEQ 19-1995, f, & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. & cert. ef. 9-14-95;, DEQ 8-1996(Temp), f. &
cert. ef. 6-3-96; DEQ 15-1996, f. & cert. ef. 8-14-96; DEQ 19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f. & cert. ef. 10-22-96;
DEQ 23-1996, f. & cert. ef. 11-4-96;, DEQ 24-1996, f. & cert. ef. 11-26-96; DEQ 10-1998, f. & cert. ef. 6-22-98; DEQ 15-1998,
f. & cert. ef. 9-23-98; DEQ 16-1998, f. & cert. ef. 9-23-98; DEQ 17-1998, . & cert. ef. 9-23-98; DEQ 20-1998, . & cert. f. 10-
12-98; DEQ 21-1998, f. & cert. ef. 10-12-98; DEQ 1-1999, f. & cert. ef. 1-28-99; DEQ 2-1999, f. & cert. ef. 3-25-99; DEQ 6-
1999, f. & cert. ef. 5-21-99; DEQ 10-1999, f. & cert, ef 7-1-99; renumbered from OAR 340-020-0047, DEQ 15-1999, f. &
cert, ef. 10-22-99; DEQ2-2000, f 2-17-00, cert, Ef. 6-1-01
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" DIVISION 256
MOTOR VEHICLES

Emission Control System Inspection

340-256-0300

Scope

Pursuant to ORS 467.030, 468A.350 to 468A.400, 803.350, and 815.295 to 815.325, OAR 340-256-
0300 through 340-256-0460 establish the criteria, methods, and standards for inspecting motor vehicles
to determine eligibility for obtaining a Certificate of Compliance or inspection.

(1) After September 1, 1997, in addition to the basic test, an enhanced test may be established in the
Portland Vehicle Inspection Area.

(a) A light duty vehicle that is five (5) or less model years old or is a 1975 through 1980 model year is
required to meet the basic test requirements of OAR 340-256-0340, 340-256-0380, 340-256-0400 and
340-256-0430.

(b) A light duty vehicle that is six (6} or more model years old and is a 1981 or newer model year is
required to meet the enhanced test requirements of OAR 340-256-0350 and 340-256-0410. These
vehicles found to be safe but unable to be dynamometer tested due to drive line configuration and these
vehicles equipped with All Wheel Drive (AWD) shall meet the basic test requirements of QAR 340-
256-0340, 340-256-0380, 340-256-0400 and 340-256-0430

(c) A heavy duty vehicle is required to meet the basic test requirements of OAR 340-256-0340, 340-
256-0390 and 340-256-0420.

(2) A basic test shall continue in the Medford- Ashland Air Quality Maintenance Area for vehicles to
meet the requirement of OAR 340-256-0340, 340-256-0380, 340-256-0390, 340-256-0400 and 340-

256-0420.
(3) Eorvehie Vehicle owners may

apply for a-ene—-t}me waiver from the cnhanced test requlrements in OAR 340-256-0300(1)(b)
and 340-256-0350. Vehicle owners are eligible in the year 2000 if their net household income is
less than or equal to that-within-the established by multiplying the year 2000 Federal Poverty
Guideline amounts by 1.3. For each year after the year 2000, the calculated year 2000 numbers
are adjusted using the Oregon Consumer Price Index for the Portland Metro Regional Area.
Proof of eligibility and vehicle ownership may be required by the Department. Providing false
information may result in revocation of the low income waiver.-incomelevels-based-on
Net-Meonthly-IneomeThresholds

Net

i
f

4o 1B Y B G e
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If the Department approves the waiver, the owner must pass the basic motor vehicle emissions test
requirements in OAR 340-256-0300(1)(2) and 340-256-0340 and pay the required fees in order to

receive a certificate of compliance
[NOTE:; This rule is inchided in the State of Qregon Clean Air Act Implementation Plan as adopted by the Envircnmental Quality Commission under
OAR 340-200-0040.]
[ED. NOTE: The Chart referenced in this rule is not printed in the OAR Compilation. Copies are available from the agency.]
Stat. Auth.; ORS 467.030 & ORS 468A.350 - ORS 468A 400
Stats. Implemented: ORS 468A.350 - ORS 468A.400, ORS 803.350 & ORS 815.295
Hist.: DEQ 89, f. 4-22-75, ef. 5-25-75; DEQ 139, £. 6-30-77, ef. 7-1-77; DEQ 23-1984, f. 11-19-84, ef 4-1-85; DEQ 4-1993, . & cert, ef. 3-10-93; DEQ 25-
1996, f. & cert. ef. 11-26-96; DEQ 2-1998, f, & cert, ef. 3-5-98; DEQ14-1999, {. & cert. ef. 10-14-99, Renumbered from 340-024-0300
.- DEQ 25-1996, . & cert. ef. 11-26-96; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-024-0360
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Secretary of State
NOTICE OF PROPOSED RULEMAKING HEARING

A Statement of Need and Fiscal Impact accompanies this form.

DEQ - Air Quality Chapter 340
Agency and Division Administrative Rules Chapter Number
Susan M. Greco - (503) 229-5213
Rules Coordinator Telephone
811 S.W. 6th Avenue, Portland, OR 97213
Address
DEQ Headquarters

- Room 3A, 811 SW 6™ Avenue |
April 27, 2000 3:00 pm Portland, Oregon Bruce Amold
Hearing Date Time Location Hearings Officer

Are auxiliary aids for persons with disabilities available upon advance request?

B Yes [ ]JNo
RULEMAKING ACTION

ADOPT:

Secure approval of rule numbers with the Administrative Rules Unit prior to filing,

AMEND:
OAR 340-256-0300, OAR 340-200-0040

Stat. Auth.: ORS 468A.365, ORS 468A.363, 468A.380, and ORS 468.020
Stats. Implemented: ORS 468A.365

RULE SUMMARY

This rule proposal is to amend and make permanent the temporary rule that waives enhanced
vehicle inspection testing for vehicles owned by qualified low-income households. The vehicles
that are waived from enhanced testing would still be required to pass a basic emissions test. The
enhanced test is only conducted in the Portland area; therefore, the proposed rule only applies to
motor vehicles in located within the Portland vehicle inspection boundary. The proposed rule
includes a provision that the department may require proof of eligibility and vehicle ownership
prior to granting a waiver. If adopted, these rules will be submitted to the U.S. Environmental
Protection Agency as a revision to the State Implementation Plan, fwhich # a requirement of the

Clean Air Act.
May 3. 2000 N % 6/7 / 00
Last Day for Public Comment Authorized Sigherand Date 4

Aftachment B] Page 1



State of Oregon
. DEPARTMENT OF ENVIRONMENTAL QUALITY

' Rulemaking Proposal
For
Low Income Waiver from Enhance Emissions Test

. Fiscal and Economic Impact Statement

. Introduction

In 1998, a pilot waiver program was started to provide low-income owners whose vehicles failed
the enhanced test method a one-time waiver from the enhanced test. The proposed rule would
make permanent the trial waiver policy for low-income vehicle owners. This policy allows a
vehicle that fails an enhanced test to be given the less stringent basic test. Portland and Medford
are the only two areas in the state that conduct motor vehicle inspection and maintenance programs.
The waiver program is projected for use in the Portland area only because Medford does not
perform an enhanced test. During the two-year trial period relatively little advertising of the waiver
was done, and the low-income waiver was used by a total of 240 vehicle owners. DEQ staff
estimates that as many as 1,000 vehicle owners per two-year reglstratlon cycle could potentially
apply and qualify for the low-income waiver.

General Public

The low-income motor vehicle owners in the Portland area will be offered a waiver from the
enhanced test; however, the vehicles will still be required to pass the less stringent basic test. The
failure rate of the enhanced test is approximately twice that of the basic test; therefore, about half of
the vehicles failing the enhanced test will pass the basic test without requiring repairs. Although
repairs will still be required for those vehicles that fail the basic test after being diverted from the
enhanced test, the low-income vehicle owner should still realize a cost savings. The cost of repairs
to pass the basic test is estimated by EPA to be an average of only $100 compared to $230 for an
enhanced test. Assuming 50 percent of the estimated qualifying (low-income applicant) 1000
automobiles that fail the enchanced test, pass the basic test without repairs, and the other 50
percent require repairs to pass the basic test, the total savings to the first group will be 50% X
1000 X $230 = $115,000 and the total savings to the first group will be 50% X 1000 X ($230-
100) = $65,000 for a total savings. to the general public of $180,000.
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Small Business ' ‘ . | -

A slight reduction in auto repair work will be seen by auto repair shops of about $180,000, which is
equivalent to the calculated cost saving for the general public shown above.

Large Business

No impact on large businesses is anticipated.

Local Governments -
No impact on local governments is anticipated. -

State Agencies

DEQ

The change in the waiver policy in the proposed rule is to make permanent the waiver process that
already exists. Therefore, there will be little new impact on DEQ. The number of waivers
processed in the last two years was 240. This number may grow some as the VIP staff develops
additional ways of distributing information and the waiver program becomes better known. The
estimated maximum labor to continue this waiver processing work is less than 0.1 FTE.

Other Agencies

No impact to other agencies.

Assumptions

The FTE calculation for administration labor costs was based on an application processing time of
10 minutes per low-income waiver, and the assumption of 1,000 waivers processed per biennium.

Housing Cost Impact Statement -

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel. - ‘
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
o for
Low-Income Waiver from Enhanced
Emissions Test

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

To adopt the low income waiver from VIP’s enhanced vehicle emissions test temporary rules as permanent
rules, '

2. Do the proposed rules affect existing rules, programs or activities that are considered land
" use programs in the DEQ State Agency Coordination (SAC) Program? [ |Yes [X]No

a. Ifyes,identify existing program/rule/activity: N/A

- b. Ifyes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? [ | Yes [ ]| No (if no, explain):
- N/A '

¢. Ifno, apply the following criteria to the proposed rules.

Staff should refer to Section 1], subsection 2 of the SAC document in completing the evaluation form,
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
Areas, and Natura] Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine
Resources; and Goal 19 - Ocean Resources, DEQ programs and rules that relate to statewide land
use goals are considered land use programs if they are:

-1. Specificallyreferenced in the statewide planning goals; or

2, Reasonablyexpectedto have significant effects on
‘ a. resources,objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensiveplans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:

- Theland use responsibilitiesof a program/rule/actionthat involved more than one agency, are
consideredthe responsibilities of the agency with primary authority.

- A determinationof land use significance must consider the Department'smandate to protect public
health and safety and the environment.
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- In the space below, state if the proposed rules are considered programs affecting laﬂd
use. State the criteria‘and reasons for the determination.

It has ’been determmed through the DEQ State Agency Coordination Program process that the Vehicle I.nsPecnon'
Program is nota DEQ actmty or program that significantly affects land use.

3. Ifthe proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

N/A
e QQ%M fele
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1. Are there federal requirements that are apphcable to this situation? If so, exactly what
are they?

The motor vehicle inspection program is part of the Oregon State Implementation Plan
(SIP) and the Portland Ozone Maintenance Plan. The federal rules require that states
meet ambient air quality standards and that rule amendments do not result in a SIP
relaxation. The DEQ is required to submit calculations to show that the waiver program
will not result in exceeding ambient air quality standards. Preliminary calculations
performed as part of the pilot program show that the waiver program will not produce a
significant reduction in air quality.

2.  Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

Not Applicable.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements? ' '

The federal motor vehicle inspection and maintenance rules do not directly ‘address
Oregon's program. The federal rules contain waiver provisions; however, the waiver
rules do not require that the vehicle pass a different test method. The Oregon program,
which waives enhanced testing requirements for low-income drivers, is outside of the
federal rules.” .According to conversations between DEQ and the EPA, Oregon must
make a showing that the rules will not result in noncompliance with the SIP. Based on
the calculations peffonned the nnpact to air quality in the Portland Metro area wﬂl be
minimal. .

4. Wil the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media); increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

The waiver program will assist low-income vehicle owners in meeting regulatory
requirements because it will waive the requirement for-the enhanced testing. The low-
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income vehicle owner will only have to meet basic test requirements, which are less
costly :

5 Is there a timing issne whlch might justify changing the time frame for mplementatlon
of federal requlrements‘?

Not Applicable.

6. Wil the proposed requirement assist in establishing and maintaining a reasomable
margin for accommodation of uncertainty and future growth?

Not Applicable.

7. Does the proposed requirement establish or mamtam reasonable equity m the
requirements for various sources? (level the playing field)

The waiver pro'gram will provide a greater opportunity for low-income vehicle owners
to comply with air quality regulations by making them more affordable.

8. Would others face increased costs if a more stringent rule is not enacted?
Not applicable.

9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason" for different procedural, reportmg or monitoring
requirements? :

The waiver rules differ from the federal waiver rules, which are generally based on the
cost of vehicle repairs, but allow a one-time time extension for low-income vehicle
owners. The Oregon rules waive enhanced testing requirements for low-income vehicle
owners; however, these vehicles are still required to pass a basic inspection test. Under
the Oregon program less recordkeeping and reporting is requucd because the program
does not completely waive testing requxrements

10. TIs demonstrated technology available to comply with the proposed reqmrement"
Not Apphcable

11.  'Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Based on the results of the two-year pilot program, the waiver program will not result
in significant impacts to the airshed.

Attachment B 4 page 2



State of Oregon

Department of Environmental Quality Memorandum
Date: March 10, 2000
- Te: Iﬁtcrested and Affected Public

Subject: - Rulemaking Proposal and Rulemaking Statements - Low-Income Waiver from
Enhanced Emission Test ‘ :

This memorandum contains information on a proposal by the Department of Environmental
- Quality (DEQ) to adopt new rules and rule amendments regarding waivers from the existing
enhanced emissions test. Pursuant to ORS 183.335, this memorandum also provides information
about the Environmental Quality Commission’s (EQC) intended action to adopt a rule. '

If adopted, this proposal would make permanent the current temporary rule regarding low-
income waivers from Vehicle Inspection Program's (VIP) enhanced vehicle emissions test in the
Portland area. :

In 1998, a pilot waiver program was started to provide low-income motor vehicle owners whose
vehicles failed the enhanced test method a one-time waiver from the enhanced test. These
vehicles were still required to pass the basic test. The pilot program expired on January 31,
2000. The program was extended for an additional 180 days through a temporary rulemaking by
the EQC on February 11, 2000. In this rulemaking, the department is proposing rules to establish
a permanent waiver program patterned after the pilot program.

The department has the statutory auﬂldrity to address this issue under ORS 468A.380-(1)(c)
which provides for the EQC to “establish criteria and examinations for the testing of motor
vehicles” by rule. The implementation statute for this action is ORS 468A.365.

If adopted, this rule will be submitted to the U.S. Environmental Protection Agency as-a revision
to the State Implementation Plan, which is a requirement of the Clean Air Act.

Acronyms and Keywords Used.i in the Package

VIP Vehicle Inspection Program operates as a part of the DEQ to test and
insure repair of vehicle emission problems in the Portland and Medford
- airsheds.
DEQ * Department of Environmental Quahty
‘EQC - Environmental Quality Commission
I/M Program Vehicle Inspection/Maintenance Testing Program
Basic Test A vehicle tailpipe emissions test performed while the vehicle is idling.

This test is currently performed on all 20-year and newer vehicles in the
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- Enhanced Test

Medford area. It is performed in the Portland area for only the following
vehicle classes: 1) model years five years old and newer, 2) model years
1975 through 1980. .

A transient vehicle emissions test with emission measurements taken
while the vehicle is driven under load on rollers (a BAR31 trace is driven
in the Oregon enhanced lanes). This test is currently not performed in
Medford and is used in the Portland area on model years 1981 through
1995. The enhanced test is approximately twice as effective as the basic
test in identifying vehicles that have excessive emissions that contribute to
air pollutlon '

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A

Attachment B

Attachment C

Attachment D

The official statement describing the fiscal and economic impact of the
proposed rule. (Required by ORS 183.335)
A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use plans.
Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

1 The actual language of the proposed rule amendments.

" Attachment D 2 State Implementation Plan Rule

Attachment E

Proposed Policies and Procedures

Public Comment Period

DEQ is conducting a public hearing in the Portland aréa, at which comments will be accepted by
- the hearings officer either orally or in writing. The hearing will be held as follows:

Date:
Time:

Place:

Thursday, April 27, 2000
3:00 p.m. '

DEQ Headquarters (Execuhve Building), Room 3A, 811 SW 6™ Avenue,
Portland, OR

Presiding Officer: Bruce Arnold -

Deadline for Submittal of Written Comments: 5:00 p.m., Wednesday, May 3, 2000 (This is
. not a postmark date, writien comments must be received at the address below by this date.)

Written comments can be presented at the hearing or to DEQ any time prior to the deadline date
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above. Comments should be sent to: Department of Environmental Quality, Vehicle
Inspection Program, Attn: Bruce Arnold, 1301 SE Morrison Street, Portland, Oregon

97214

In accordance with ORS 183.335(13), no comments can be accepted after the close of the
comment period. Thus, if you wish for your comments to be considered by the department in the
development of these rules, your comments must be received prior to the close of the comment
period. Interested parties are encouraged to present their comments as early as possible prior to
the close of the comment period to ensure adequate review and evaluation of the comments
presented.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the department will prepare a report which
summarizes the comments received. The EQC will receive a copy of this report.

The department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to the public comments
received. '

The EQC will consider the department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is July 14, 2000. This date may be delayed if needed to provide additional
time for evaluation and response to the public comments received. '

You will be notified of the time and place for final EQC action if you submit written comment
during the comment period or ask to be notified of the proposed final action on this rulemaking
proposal.

Background on Development of the Rulemaking Proposal

Why is there a need for the rule?

When DEQ’s enhanced vehicle test was implemented in the Portland area in May of 1998,
replacing the basic test for 1981-93 model year vehicles, DEQ was concemned that it would have an
inequitable impact on low-income vehicle owners. [t was anticipated that low-income households
might disproportionately own more of the 1981 - 1993 model year vehicles. The failure rate for
these vehicles averages about 35 percent, which is approximately double that of the basic test. The
department initially believed that over time the failure rate for these vehicles would drop as
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mechanics leamed better ways of repairing the vehicles to meet the emission standards of the
enhanced test. However, the failure rate has continued to be very high. EPA believes these
vehicles have major emission problems because the manufacturers were learning a new technology
during the eighties, which was the transition from carbureted to fuel injection gasoline supply
systems.

DEQ proposes to continue to offer the waiver on an ongoing basis to those motor vehicle owners
who can demonstrate low-income eligibility.

How was the rule developed?

During the initial rulemaking to establish the pilot waiver program, the VIP staff met with three
social service agencies to discuss issues concerning the adoption of an economic hardship waiver
from the enhanced vehicle testing requirements. No further advisory committee involvement is
planned because the direction received by the above mentioned social service agencies was
adequate to formulate policy; however, DEQ will respond to recommendations and comments
received during the comment period for this proposed rule.

The VIP staff also reviewed the implementation of the pilot program. Based on the results of the
pilot program, VIP is proposing several changes to the current waiver program. These changes
include the removal of the one-time stipulation for eligibility and include a requirement for proof
of vehicle ownership and low-income eligibility. These changes are reflected in the proposed
rule language. Additionally, the VIP staff proposes to improve public education about the waiver
program. The changes in procedures are presented as Attachment E.

Copies of the documents relied upon in the development of this rulemaking proposal can be
reviewed at the Vehicle Inspection Program's office at 1301 SE Morrison Street, Portland,
Oregon. Please contact Bruce Amold at 503-731-3050, extension 237, for times when the
documents are available for review. These documents include:

OAR 340-024-0300, filed and effective 3-5-98

OAR 340-256-0300, filed and effective 2-17-00

40 CFR part 51, July 1999

EQC Report, entitled Agenda Item H, EQC Meeting February 20, 1998 and attachments
Federal Poverty Guidelines for the year 2000

Whom does this rule affect including the public, regulated community or other agencies,

and how does it affect these groups?
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Low-income waivers will be offered to households with net incomes of less than or equal to 1.3
times the Federal Poverty Guidelines for the year 2000 and will be adjusted annually. This
currently equates to a net monthly income of approximately $900 for a.one-person household, with
the income level limit increasing by approximately $300 for each additional member of the
household.

Under the pilot program, a total of 240 low-income waivers were approved during the two-year trial
period. During the trial period, the VIP inspectors routinely offered the program to vehicle owners
whose vehicle failed the enhanced test, although extensive advertising of the program was not done.
Under the permanent program, VIP will advise vehicle owners of the low-income waiver, along
with other vehicle emission information, by distributing a booklet. The booklet will be given to
any vehicle owner whose vehicle fails a motor vehicle inspection test. The permanent waiver
program will require that applicants provide proof of economic eligibility and demonstrate vehicle
ownership. These items were not required under the pilot program. We anticipate that as many as
1,000 vehicle owners per registration cycle may be granted waivers under this program. This
number is based on participation reported by other states with waiver programs.

How will the rule be implemented?

Section 309.01 of the VIP Procedures Manual has been updated to include VIP's proposed
procedures for obtaining acceptable proof of eligibility, current economic eligibility guidelines,
and means of distributing applications. Under the updated procedures, waiver application forms
will be included in a booklet that is distributed to vehicle owners when their vehicle failsan
emissions test. The applicant will submit in person or by mail the completed application form to
the VIP tech center along with proof of economic eligibility, a copy of the vehicle registration,
and a copy of the failed enhanced test. Acceptable forms of showing economic eligibility
include submitting current copies of an Oregon Trails card, an Oregon Plan medical card, a W2,
or similar documentation to be approved by the department. Staff at the VIP tech center will
review the application and associated documentation.

Upon approval, the tech center will issue the blue copy of the waiver acceptance form to the
qualified vehicle owner. The white copy of this form will be filed at the tech center. The
qualified applicant will present the blue acceptance form to the Customer Service Representative
at the vehicle inspection station. The qualified applicant will be directed to the basic test lane.
The vehicle inspector will verify the vehicle information on the form by comparing it with the
vehicle's model year, make, and license plate number. If the vehicle passes the basic test, the
inspector will attach the waiver form to the basic test result and send the forms to the tech center.
If the vehicle fails, the inspector will give the blue copy back to the customer so that the vehicle
can be repaired to meet basic test standards and the form can be resubmitted.
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The updated procedure is currently in draft form and is being submitted in this public comment
package as Attachment E. The final Procedures will be developed after the close of the comment
period and implemented at the time the rule is filed and effective. . :

All inspectors in the Portland area will be trained on the waiver program procedures prior to the -
effective date of the regulation. The VIP station managers will be informed of the changes in
procedures during their periodic manager meetings. The VIP station managers will train the
inspectors to insure that booklets and information are distributed to motor vehicle owners when
their vehicles fail either the enhanced or basic emissions test. The low-income waivers will be
granted at the VIP tech center and distributed to the applicant either by mail or in person. The
staff at the tech center that implement the program have been involved in developing the
permanent rule and are aware of the new guidelines.

Are there time constrainis?

The pilot waiver program was extended by temporary rulemaking that was filed with the
Secretary of State on February 17, 2000 and is effective as of that date. The temporary rule will
expire on August 9, 2000. The permanent rules should be in place prior to the expiration of the
temporary rule to prevent a lapse in time and ensure that all qualified applicants receive waivers.
~ The DEQ will implement the new policies requiring proof of eligibility and ownership as soon as
rules are approved by the EQC and are filed with the Secretary of State.

Contact for More Information

If you would like more information on this rulemaking proposal, or would like to be added to the
mailing list, please contact:

Bruce Arnold :

Department of Environmental Quality

Vehicle Inspection Program

1301 SE Morrison Street

Portland, OR 97214

(503) 731-3050 extension 237 or tol] free in Oregon (800) 452-4011

This publication is available in alternate format (e.g. large print, Braille) upon request. Please
contact DEQ Public Affairs at 503-229-5317 to request an alternate format.
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State of Qregon : o
Department of Environmental Quality Memorandum

. Date: May 5, 2000

To: Environmental Quality Commission
From: Bruce E. Arnold
Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: April 27, 2000, beginning at 3:00p.m.

Hearing Location: DEQ Headquarters(Exceutive Building), Room 34, 811 SW 6™ Avenue.

"Portland, Oregon. :

Title of Proposal: Low-Income Waiver from Enhanced Emission Test
The rulemaking hearing on the above titled proposal was convened at 3:07p.m. Attendees were asked to sign the
witness registration forms if they wished to present testimony. Those in attendance were advised that the hearing
was being recorded-and the hearing procedures were described.

Two people were in attendance, No people signed up to give testimony.

Prior to receiving testimony, Jerry Coffer.frohl the Vehicle Inspection Program briefly explained the specific
rulemaking proposal, the reason for the propesal, and responded to questions from the audience.

Summary of Oral Testimony
No oral testimony was offered

Written Testimony

No written testimony was presented.

There was no further testimony and the hearing was closed at 3:11p.m.

There being no testimony there is no Department’s Evaluation of Public Comment, nor- Detailed Changes to
Criginal Rulemaking Proposal in Response to Public Comments, nor Advisory Committee Membership Report.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Low Income Waiver for Enhanced Emissions Testing

Rule Implementation Plan

Summary of the Proposéd Rule

Vehicle emissions testing is performed in the Medford and Portland Metropolitan areas. The
vehicle inspection program in the Portland area includes an enhanced emissions test for certain
model years of vehicles. The vehicle inspection program in Medford consists of a basic test
only.

In 1998, the department adopted a rule that created a two-year pilot program granting low-
income waivers from enhanced testing for vehicles owned by qualified households. The vehicles
that received a waiver were still required to pass the basic emissions test. After the two-year trial
period ended, the program was evaluated, and as an interim measure the pilot program was
extended for 180 days through a temporary rulemaking,” This proposed rulemaking would

- establish a permanent program to offer low-income waivers from enhanced emissions testing in
the Portland area.

Under the permanent program, the watver will be offered to households with net incomes of less
than or equal to 1.3 times the Federal Poverty Guidelines for the year 2000. After the year 2000,
the annual income requirement will be adjusted annually, using the Oregon Consumer Price
Index for the Portland area. Under the pilot program, a total of 240 low-income waivers were
approved during the two-year trial period. We anticipate that as many as 1,000 vehicle owners
per registration cycle (every two years) may be granted waivers under this program.

Proposed Effective Date of the Rule

The waiver is to be effective upon filing with the Secretary of State; estimated timing is July 20,
2000.

Proposal for Notification of Affected Persons

In addition to the public notice process, affected persons will be notified of the waiver if their
vehicle fails an emissions test at the Vehicle Inspection Program (VIP) station. The waiver
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.application forms will be included in a booklet that is to be distributed to vehicle owners when
their vehicle fails an emissions test.

Proposed Implementing A ctions

The VIP Procedures Manual will be updated to reflect the new waiver policy. The guidance
booklet that is currently distributed to vehicle owners will be updated to include the waiver form,
and will be distributed when a vehicle fails an emissions test.

The applicant will submit in person or by mail the completed application form to the VIP tech
center along with proof of economic eligibility, a copy of the vehicle registration, and a copy of
the failed enhanced test. Acceptable forms of showing economic eligibility include submitting
current copies of an Oregon Trails card, an Oregon Health Plan card, a W2, or similar
documentation approved by the department. The tech center will review the application and
associated documentation. ]

Upon approval of the waiver, the tech center will issue a copy of the waiver acceptance form to
the qualified vehicle owner. The qualified applicant will present the acceptance form to the
Customer Service Representative at the vehicle inspection station. The qualified applicant will
be directed to the basic test lane. The vehicle inspector will verify the vehicle information on the
form by comparing it with the vehicle's model year, make, and license plate number. If the
vehicle passes the basic test the inspector will attach the waiver form to the basic test result and
send the forms to the tech center. If the vehicle fails, the inspector will give the form back to the
<customer so that the vehicle can be repaired to meet basic test standards and the form can be
resubmitted.

Proposed Training/AssistanceActions

All inspectors in the Portland area will be trained on the waiver program procedures prior to the
effective date of the regulation. The VIP station managers will be informed of the changes in -
procedures during their periodic manager meetings. The VIP station managers will train the
inspectors to insure that booklets and information are distributed to motor vehicle owners when
their vehicles fail an emissions test.
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Oregon Department of Environmental Quality Vehicle Inspection Program
Agenda Item E, Low Income Waiver, EQC Meeting July 14, 2000

PROCEDURE: 309.01

ENHANCED TEST
VEHICLE WAIVER

INSPECTION
ProGRAM

SUBJECT: Enhanced Test Waiver Procedures

EFFECTIVE DATE:
POLICY/PROCEDURE NUMBER: 309.02 AUGUST 1, 2000
SUPERSEDES: 309.01 DATE SIGNED:

APPROVED BY:

ORIGINATING SECTION: PROGRAM OPERATIONS

PURPOSE: To describe the procedure to be followed when a vehicle owner requests a
waiver from the Enhanced emission test.

REFERENCE: Application for Enhanced Test Waiver

Who is eligible?

Any low-income vehicle owner whose Vvehicle failed the Enhanced Test and who meets the
hardship eligibility requirements described on the back of the waiver application.

Operating Policies and Procedures: 309.01--Enhanced Test Waiver Page 1 of 5
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Oregon Department of Environmental Quality Vehicle Inspection Program

Agenda Item E, Low Income Waiver, EQC Meeting July 14, 2000

How do Customers Obtain Application Forms?

The waiver form will be incorporated in the booklet, 4 Drivers Guide to Clean Air, and
distributed to the owners of vehicles that fail the basic or enhanced test. Additionally, the
customer may request a booklet from any of the Clean Air Stations in the Portland Metro area, or
from the Tech Center. Customers may pick up a form in person, or request one by phone, mail
or FAX, ' '

How is Completed Application to be Processed?

TECH CENTER
1. Make sure the application has been completed and signed.

2. Check income and number in household against criteria on back of the application.
Verify income against submitted proof of income documentation. This will include
one of the following: 1) Oregon Trail Card, 2) W2, 3) Oregon Health Plan Card, or
4) other documentation approved by the department.

3. Confirm that copy of vehicle registration is submitted.

4. Confirm that copy of fail slip from Enhanced Test is submitted.

5. If application is approved, then:
a. Fill out Office Use Only arca of application.

b. Issue Enhanced Test waiver form to customer by mail, or customer can pick-up
BLUE part of the waiver form in person at Tech Center.

¢. WHITE part of the waiver form is attached to application and put in the Office
Staff’s in-box. '

CLEAN AIR STATIONS
PUBLIC ANNOUNCEMENT

1. Every customer that fails the enhanced, OBD or basic test will be given a copy of “A
Driver’s Guide to Clean Air” which contains information about the waiver program
and also contains a tear out copy of the waiver application form.

PROCESSING THE WAIVER

1. A customer should show waiver form to Customer Service Representative (CSR) at
kiosk, CSR directs customer to Basic Lane.

Operating Policies and Procedures: 309.01--Enhanced Test Waiver Page 2 of 5
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QOregon Department of Environmental Quality Vehicle Inspection Program
Agenda Item E, Low Income Waiver, EQC Meeting July 14, 2000

2. When customer presents blue waiver form, Vehicle Inspector must verify vehicle
information with waiver form, matching vehicle’s year, make, model, hcense plate
number and the Vehicle Inspection Number (VIN),

3. If vehicle passes Basic Test, Inspector attaches waiver form to pink copy of Basic
Test Certificate of Compliance and sends in to Tech Center with daily paperwork.

4. If vehicle fails Basic Test, Inspector gives blue waiver form back to customer so he or
she can have repairs or adjustments made in order to pass the Basic Test. Vehicle
MUST pass the Basic Test before customer can renew registration.

OREGON
VEHICLE EMISSIONS TEST PROGRAM
APPLICATION FOR ENHANCED TEST WAIVER

Registered Vehicle Owner -

‘ Last Name First Name M.L
Address _ City - State - Zip
Phone Number License Plate Number Vehicle Identification Number
Vehicle Year Vehicle Make Vehicle Model
Net Monthly Incorhe | Household Size (number of members in household)

I understand that submission of false information on this form could result in revocation of this
'Hardship Waiver and subject me to prosecution and penalties as provided by the laws of the
State of Oregon. I also understand that my vehicle must pass the Basic Test in order to be
registered.

Operating Policies and Procedures: 309.01-—-Enhanced Test Waiver Page 30of 5
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Oregon Department of Environmental Quality Vehicle Inspection Program
Agen_da Item E, Low Income Waiver, EQC Meeting July 14, 2000

Signature of Api)licaﬁt
- |
*%*x% QFFICE USE ONLY****

Date Waiver Issued Income Verification,

Vehicle Inspection Program

OREGON VEHICLE INSPECTION PROGRAM
HARDSHIP ELIGIBILITY REQUIREMENTS

Motorists may be eligible for a-hardship waiver for vehicles that fail the Oregon Enhanced Test.
Vehicle owners may apply for a waiver from the Enhanced Test requirements. Vehicle owners
are eligible if their net household income is less than or equal to the established income levels
based on household size.

Net Monthly Income Thresholds

Household Size Net Monthly Income
1 $ 904

2 1218
3 1532
4 _ 1847
5 ) 2161
6 2475
7 2787
8 _ - 3103
Each additional member ' + 314

If the Department approves the waiver, the owner must pass the basic motor vehicle emissions
test requirement and pay the required fees in order to receive a certificate of compliance.

TO RECEIVE THE ENHANCED TEST WAIVER, THE REGISTERED OWNER MUST
SUBMIT THE COMPLETED APPLICATION, A COPY OF PROOF OF INCOME
(Current: Oregon Trail Card, Oregon Health Plan Card, or most recent W2), A COPY OF
FAILED ENHANCED TEST REPORT, AND A COPY OF VEHICLE REGISTRATION.

Operating Policies and Procedures: 309.01--Enhanced Test Waiver Page 4 of 5
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Cregon Department of Environmental Quality _ Vehicle Inspection Program
Agenda Item E, Low Income Waiver, EQC Meeting July 14, 2000

Send documents to Vehicle Inspection Program, 1240 SE 12™ Avenue, Portland, OR
97214, telephone number (503) 731-3050, fax (503) 731-3269
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Direct Dial
{614) 365-2834
kshumate@ssd.com

July 13, 2000

VIA TELECOPY

Melinda S. Eden, Chair

c/o Environmental Quality Commission
Department of Environmental Quality
811 S.W. Sixth Street

Portland, OR 97204

Re: Proposed Adoption of OAR 340-071-0130(2)(x)

Dear Ms. Eden:

I write to you concerning the Commission’s decision to adopt the above-referenced rule
withourt providing adequate notice and an opportunity for comment as required by Oregon law.
I urge the Commission to reconsider its position in light of this letter.

This law firm is legal counsel to PSA, Inc. (“PSA”). PSA designs and manufactures
the BioDifusser™, an alternative on-site waste water disposal system. PSA markets and sells
BioDifussers throughout the countty. PSA is a ditect competitor of Infilorator Systems, Inc.
(“Infiltrator™) and EZ Drain, two companies who have approvals to sell their products in the
State of Oregon. This state is one of the best markets in the councy for alternadve on-site
waste water disposal systems, and for the last several years PSA has engineered a chamber
mode} for use in this state. The PSA unit intended for sale in this state -is the functional
equivalent of the Infiltrator model currently being used in Oregon.

We understand that the Water Quality Division was directed to consider and propose
rules to establish criteria for the Department of Environmental Quality in evaluating new oc
innovative technologies and materials for on-site sewage and disposal systems. Among the
iiems the Division was to consider was whether the proposed rules created a level playing
field. The Division eventally developed certain standards for consideration, and the

www.ssd com
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Department of Environmental Quality confirmed to the public that these standards created a
level playing field:

Yes, the proposed rule establishes a level playing field for the
review and evaluation of new and innovative technologies and

materials.

See (September 15, 1999 Memorandum to Interested and Affected Public, No. 7).

Among other things, the proposed rules provided for the expiration of the approvals
previously given to Infilrator and EZ Drain. As such, all parties were required to adhere to
the state’s new standards for altermative on-site systems. After public notice, hearings and an
opportunity to comment, the proposed rules were apparently adopted by the Environmental
Quality Commission in late 1999.

The Department later adopted 2 temporary rule to permit the prior approvals to expire
at the end of August, 2000. On July 11, 2000, PSA. learned for the first time that on July 14,
2000 the Enpvironmental Quality Coramission intended to adopt OAR 340-071-0130(2)(c)
which would amend OAR 340-071-0130(2) to prevent the approvals granted to Infiltrator and
EZ Drain from expiring, thereby giving these two companies a significant cornperitive
advantage. Neither PSA. nor any other supplier was not given any prior notice of this proposed
amendment. Nor was PSA given an opportunity to comment on the rule change, Indeed, in a
memorandum prepared by Langdon Marsh, the Department of Environmentdl Quality
conceded that the proposed amendment was not “included or described in the Public
Notice of Rulemaking.” (June 12, 2000 Memorandum, p. 4).

The Commission's decision to adopt this provision in the absence of public notice and
an opportunity 0 be heard stands in sharp contrast to the requirements of Oregon law. Oregon
Administrative Rule 340-011-0010 states that the Departinent of Environmental Quality shall
provide notice of its intention to adopt, amend, or appeal any rules in compliance with Oregon
Revised Seatute (*ORS™) §183.335. ORS §183.335 provides that “[plrior to the adoption,
amendment, or repeal of any rule, the agency shall give notice of its intended action.”
(Emphasis added). The content of the notice must set forth the subject matter and purpose of
the intended action in sufficient detall to inform a person that the person’s interest may be
affected, and the time, place and manner in which interested persons may present their views
on the intended action. (Id.) In addition, the statute also requires that when an agency
proposes to adopt, amend or appeal a rule, it should give imterested persons reasonable
opportunity to submit data or views. ad)
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I addition, the statute provides that “(njo rule is valid unless adopted in substantial
compliance with the provisions of this section in effect on the date the mule is adopted.” ORS
§185.335(10). Oregon couris have not hesitated to invalidate agency action for a failure 1o
comply with these statutory requirements. For example, in Dika v. Department of Insurance
Finance, 312 Or 106, 817 P. 2d 287 (1991), the Supreme Court of Oregon invalidated 2 rule
adopted by the Deparmment of Insurance and Finance where the notice of the proposed
rulemaking did not contain adeguate fiscal impact staternent containing estimate of economic
impact that would be caused if the rule were adopted. Likewise, in Burke v. Children’s
Services Division, 288 Or 533, 607 P2d 141 (1980), the Oregon Children’s Services Division
adopted two temporary rules terminating a child care payment program but never adopted a
permanent rule to that effect, as is required by ORS § 183,335. The Supreme Court found that
the .plaintiffs, who were former recipients under the program, were entitled to declaratory
judgment that the program’s termination was ineffective due to the agency’s failure to properly
enact the rule.

In light of our concerns, we respectfully urge the Committee to consider taking one of
two approaches. First, the Committee could delete OAR 340-G71-G130(2)(c) altogether. This
would put the parties in the same position they occupied under the previous adopted rules, and
it would not give any company an unfair economic advantage.

Alterparively, we suggest and recomumend that the language of the rule be modified as
" follows:

(1)  modify OAR 340-071-0116, Section (4) as follows:

Prescriptive standard opuon. The applicable standards within OAR
Chapter 340, Divisions 071 and 073, shall be the prescriptive standards
new or innovative technology or’ marterials are evaluaied against,
Supplemental criteria may be developed by the Department if it
determines the applicable standards within OAR Chapter 340, Divisions
071 and 073 are insufficient. Such supplemental criteria may include
but not be limited to the dimensional similarity and functional
equivalency of a new or innovative techmology or materjal
determined by the Department to be consistemt with those of any
previously approved new or inunovative technology or material. A
prescriptive standard option for material used as a substitute for drain
media is prescribed in Section (5) of this rule; and
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(2) modify proposed OAR 340-071-0130(Z)(c) as follows:

Norwithstanding the provisions of subsections (2)(b) of
this section, approvals granted by the Director for new or
innovative technology or material prior to July 1, 1999, or
which issue based upon supplemental criteria as
described iz OAR 340-071-0116(4), shall not expire until
after the Department either establishes the performance
criteria for a standard disposal trench, or determines the
criteria can. pot be adequately quantified for unse as a
benchmark in establishing equivaleat performance by a
pew or innovative technology or material.

In implementing the second- alternative, the Commission will ensure a level playing
field among all companies. Also, this type of a procedure will eliminate duplicative testing in
the future. If ope company has developed a new and ipnovative technology for an alternative
on-site system that has been approved, it should not be necessary for other subsequent

companies to complete the same testing.

If you have any questions or need any additional information, please do not hesitare to
coptact me. Thank you for your consideration of this matter.

Very truly yours,
Keith Shumare
KS/ch

¢cc:  Larry Edeiman, Esq.
Mr. Dick Bachelder
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Subject: Agenda Item F, Proposed Changes to the Rule Establishing Review and Acceptance
Cnteria for New or Innovative Technologies and Materials for Application in the On-
Site Program.

Background

In the fall of 1994, the Environmental Quality Commission (EQC, Commission) adopted rules that
created a Technical Review Committee (TRC), charged with the responsibility to advise the
Department of Environmental Quality (DEQ, Department) on the use of new or innovative
technologies, materials or designs for on-site systems. The TRC was given the discretion of using
performance standards to evaluate the efficiency and safety of new technologies, materials or
designs, but written performance standards were never developed.

Early in the TRC’s history, it evaluated two new (to Oregon) materials that were designed for use in
disposal trenches in lieu of stone. These materials were products from EZ Drain Co. and the
Equalizer 24 (EQ-24) chamber from Infiltrator Systems, Inc. Absent written performance standards,
the TRC used best professional judgement to recommend that the Department allow these materials
to be used in disposal trenches with the same linear footage sizing requirements as for stone-filled
trenches. The Department agreed with the TRC’s recommendations and issued approvals to both
companies for use of their products in Oregon.

In 1997, the EQ-24 and the EZ Drain products were re-evaluated by the TRC at the request of the
Department. Department staff established criteria by which these materials could be reviewed using
the absorption facility/disposal trench standards in OAR Chapter 340, Division 071, and evaluated
each of the materials using the same criteria. Through this re-evaluation process some modifications
were made to product configuration for EZ-Drain, however sizing approvals for both products were
left unchanged. The Department issued an amended approval (regarded as an order) for EZ Drain
Co. that allowed modification to product configuration, but left the sizing specifications the same as
the earlier approval.

In 1998, EZ Drain Co. filed a petition with the Circuit Court for Multnomah County for review of the
Department’s order in relation to the sizing of the EZ Drain product. In July 1999, the Court
remanded the issue to the Department to adopt objective standards for determining the sizing of

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at {503) 229-
5317 (voice)/(503) 229-6993 (TDD).
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alternative products. The Court established timelines for adoption of these standards as described in
Attachment H and Attachment I.

On September 15, 1999 the Director authorized the Water Quality Division to proceed to a
rulemaking hearing on proposed rules to establish criteria the Department would use in evaluating
new or innovative technologies and materials for use in on-site sewage treatment and disposal
systems. The rulemaking included a proposal to establish a testing protocol to be used when
scientific studies have not been conducted to demonstrate how the technology or material performs.
The rulemaking also included two alternatives for implementing the rule in regards to the currently
approved products (EZ Drain and Infiltrator).

After proper notice, a rulemaking hearing was conducted on October 15, 1999. 'The public
comment period was extended through November:5, 1999. A staff report and recommendation were
presented to the Environmental Quality Commission at the November 19, 1999 meeting. After
discussion, the Commission deferred taking final action to the December 20, 1999 meeting. At that
time the Commission adopted rules covering this issue.

On February 11, 2000, the Department proposed adoption of a temporary rule to change the
expiration date of new or innovative technology or material approvals previously granted by the
Director, from March 1, 2000, to August 30, 2000. This action had an affect on the approvals for E
Z Drain products and the Infiltrator Systems, Inc. EQ-24 product. The Commission adopted the
temporary rule. In August, the temporary rule will expire; therefore it is important that the date be
established through this rulemaking. :

Approval was granted to initiate a permanent rulemaking to amend the rules establishing the review
and approval criteria for new or innovative technologies and materials. Draft rules were presented
and discussed with members of the Technical Review Committee. The committee recommended
several changes. The Department prepared various rulemaking documents (Attachment B),
including the Hearing Notice and mformational materials, and mailed these to all known interested
parties on April 14, 2000. Approprate Notice and other documents were provided to the Secretary
of State. After publication of Hearing Notice in the Secretary of State’s Bulletin on May 1, 2000, a
Public Hearing was held on May 15, 2000. Written comment was received until 5 PM on May 15,
2000. The Presiding Officer’s Report (Attachment C) summarizes the oral testimony presented at
the hearing, and lists all the written comments received. Copies of the written comments are
available upon request.

Department staff have evaluated the comments received (Aitachment D). Based upon that
evaluation, modifications to the initial rulemaking proposal are being recommended by the
Department. These modifications are summarized below and detailed in Attachment E.

The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking proposal
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including alternatives considered, a summary of the rulemaking proposal presented for public
hearing, a summary of the significant public comments and the changes proposed in response to
those comments, a summary of how the rule will work and how it is proposed to be implemented,
and a recommendation for Commission action.

Issue this Proposed Rulemaking Action is Intended to Address

The Department is requesting the Commission to adopt the proposed rule amendments to the rules
establishing criteria for evaluation and approval of alternative on-site technologies and matenals.
The proposed amendments will clarify the flexibility in the written performance-based criteria to be
used when reviewing and authorizing the use of innovative technologies and materials within on-site
sewage treatment and disposal systems. The Department believes the amendments continue to
comply with the Court order requiring the Department to determine the standards to be used in
evaluating alternative products; define how protectiveness is measured against the standard stone
trench; and to use the standard to re-evaluate all products which have apphed for approval as well as
using the standard to evaluate all future products.

Relationship to Federal and Adjacent State Rules

There are no federal requirements that are applicable. There is no adjacent state coordination of on-
site rules and requirements. Each state establishes its on-site program independent of other states.

Authority to Address the Issue

The Commission is authorized under ORS 454.615 to adopt by rule standards that prescribe
minimum requirements for the design and construction of subsurface sewage disposal systems and
alternative sewage disposal systems, or parts thereof. The standards established by the Commlssmn
are applicable to innovative technologies and matenals that are used within subsurface and
alternative systems. Further, ORS 454.775 stipulates that it 1s the public policy of the state to
encourage the development and application of alternatives, consistent with protection of the public
health and safety and waters of the state.

The Commission also has broad authority under ORS 454.625 and ORS 468.020 to adopt such rules
as it considers necessary and proper to accomplish its responsibilities.
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Process for Development of the Rulemaking Proposai (including Advisory Committee and
alternatives considered) '

Staff developed the draft rule amendment language and presented it to the Techmnical Review
Committee on April 6, 2000. The draft was reviewed and extensively discussed by the committee.
Committee members made many excellent suggestions that staff considered for improvement in the
proposed language that went out to public comment.

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues Involved.

The proposed rule amendment to OAR 340-071-0116(5)(b)(A)} would change the formula within the
prescriptive standard option that compensates for a loss in bottom surface area when the trench width
is less than 24 inches wide. Although the proposed amendment to the formula was not included in
the milemaking notice, it was posted on the DEQ web site. The Technical Review Committee (TRC)
recommended the formula be changed so that a loss in bottom area was compensated for by
increasing the trench length and thereby increasing both the bottom and sidewall areas of the trench,
but result in less bottom area than is required by the formula in the current rule. The proposed
formula change would also result in a reduction in the liquid surge capacity of the system. The TRC
did not discuss this aspect of the rule change. However, because the Notice was defective on this
issue, the Department is no longer proposing to amend this rule.

The Department proposes to amend OAR 340-071-0116 by adding new language to section (3) of
the rule, to allow protocol options acceptable to the Department that could be conducted in locations
other than Oregon. The original proposal presented in the Notice would have located amendment
language in OAR 340-071-0117, which establishes a protocol to follow when the testing to generate
performance data is in Oregon. Staff believe the concept is most appropriately placed within the rule
that establishes the requirement for equivalent performance. Any alternative protocol accepted must
demonstrate compliance with any applicable DEQ established performance criteria.

The Department is also requesting that OAR 340-071-0130(2) be amended with two changes: the
first establishes August 31, 2000 as the date previous approvals granted by the Director will expire,
unless the manufacturer meets specific requirements that would delay the expiration for the approval.
The Department has also proposed new language that would prevent the two current approvals from:
expiring until performance criteria for the standard disposal trench are established, or until it is
.determined the criteria can not be quantified for use as a benchmark in establishing equivalent
performance for drain media substitutes. Manufacturers would have a reasonable time to
demonstrate compliance with this alternative once the criteria are established. Although
amendments to section 2 of this rule were not included or described in the Public Notice of
Rulemaking, the Department believes changes must be included now to best respond to comments.
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Other amendments to Section 130 clarify that special safeguards already within the rule are applied
only when a manufacturer is allowed to reduce the length of disposal trenches during performance
testing, and only with Department concurrence. Otherwise, installations using a drain media
substitute that fully complies with the conditions within the Director’s approval letter do not trigger
the requirement for these safeguards. -

Summary of Significant Public Comment and Changes Proposed in Response

Comments were expressed that the proposal sets a standard of proof that is unreasonable,
burdensome, or too costly. Commenters suggested the Department must provide other options for
determination of equivalent performance. The Department believes the intent of the current rule is
to lay out a process for approval that is fair and reasonable for the manufacturers of a product and in
so doing, to encourage the development of alternative and innovative materials for on-site systems.
The Department agrees however that the performance evaluation process in some instances could be
designed differently but still technically justifiable. The Department has modified the performance
language to allow companies to propose alternative evaluation processes.

Concerns were expressed that the previous approvals should be maintained while the affected
manufacturers gain compliance for their products, or that they should be allowed to continue to
market products without being required to submit a protocol to establish equivalence in performance.
The Department is proposing rule language that would prevent the expiration of the two affected
approval letters until the performance criteria for a standard trench is established, or until it is
determined that it can not be adequately quantified for use as a benchmark in establishing
performance equivalence.

It was suggested that the proposed amendment to OAR 340-071-0117 creating a performance
equivalence option for drain media substitutes would limit the evaluations to Oregon because other
portions of that rule required considerable involvement of the Department in the study. The
Department agrees that it was erroneous to place the amendment language within a rule that was
clearly intended to apply only to studies conducted in Oregon. The alternative performance
protocols language was therefore placed into OAR 340-071-0116(3) and thereby allowing the data to
be generated at locations other than in Oregon.

Several people expressed concern that several of the requirements in OAR 340-071-0130(2)(b)(B)
are unreasonable, unwarranted and expensive, and should be deleted or modified. As a result, this
-portion of the rule is recommended to be amended by clarifying that these safeguard requirements
are not triggered for systems that are installed in compliance with the Director’s letter of approval.

Other significant comments and the Departments’ responses are noted in Attachment D.
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Summary of How the Proposed Rule Will Work and How it Will be Implemented

The proposed rule amendments provide manufacturers of new or innovative technology or materials
with more options in developing testing protocols to demonstrate equivalence in performance.
Evaluations may be conducted in locations other than within Oregon. This should make it easier and
cheaper for manufacturers to demonstrate their product’s performance. The two manufacturers
holding approval letters issued by the Director may continue to rely upon their approvals until the
Department reaches conclusions about the performance criteria for a standard disposal trench, or
they may select another option to keep their approvals in effect. If either of the manufacturers enters
into the process of a performance evaluation, during the time the evaluation is in progress that
manufacturer’s product may continue to be used in accordance with its approval letter. The
manufacturer is not required to have a written warranty or post a bond (or equivalent) for each
system installed. However, systems installed with a reduction in trench length would require the
warranty and bond, and land area for a full sized initial and replacement of the system would be
required.

The amended rules would apply whenever a manufacturer of new or innovative technology or
material wants to sell their product in Oregon. These amendments will establish in rule the
flexibility to consider alternate means of demonstrating the effectiveness of a new technology or
material. :

Recommendation for Commission Action

It is recommended that the Commission adopt the proposed rule amendments as presented in
Attachment A of the Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption
B. Supporting Procedural Documentation:
L. Legal Notice of Hearing
2. Fiscal and Economic Impact Statement
3. Land Use Evaluation Statement
4 Questions to be Answered to Reveal Potential Justification for Differing from
Federal Requirements
5. Cover Memorandum from Public Notice
Presiding Officer's Report on Public Hearing
Department's Evaluation of Public Comment

Ca
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E. Detailed Changes to Original Rulemaking Proposal made in Response to Public
Comment
F.  Rule Impiementation Plan

Reference Documents (available upon request)

Written Comments Received (listed in Attachment C)

Approved:
Section; 2[ MW -
Division: N /L/\J
Dy sanoss
eport Prepared By: Ed \’Jéds

Phone: (503) 229-5415

Date Prepared: June 2, 2000



ATTACHMENT A

Proposed Amendments to OAR Chapter 340, Division 71

Note: The underlined portion of text represent proposed additions to the rule. The
fhracketed] portion of text represents proposed deletions to the rule.

Amend OAR 340-071-0116 as follows:
OAR 340-071-0116 Review Criteria for New or Innovative Technology or Materials.

) The Environmental Quality Commission has established standards within OAR Chapter
340, Divisions 071 and 073, for on-site sewage disposal systems, including the materials
used to construct them. Any new or innovative technology or materials to be used in
systems within the State of Oregon that differ from the standards described in QAR
Chapter 340, Divisions 071 and 073, may be reviewed by the Technical Review
Committee, congsistent with the provisions in sections 2 through 5 of this rule. After
consideration of the TRC’s advice, the Department may recommend that the Director
grant approval, consistent with OAR 340-071-0130(2). The Department shall require
convincing documentation of performance as provided in sections (2) and (3) of this rule,
or compliance with the prescriptive standard option as provided in sections (4) and (5) of
this rule, before recommending a new or innovative techmology or material for general
use.

) Performance evaluation of new or innovative technology or materials. Performance is
the preferred standard by which new or innovative technologies and materials are
evaluated in the State of Oregon. Performance is established when the Department
determines the criteria described in subsections (a) through (e) of this section are met:

(a) Peer-reviewed, third party documentation, usually obtained by field studies, that
have produced data that is scientifically defensible and have sufficient
replications to be representative. The data must clearly document the
manufacturer’s claim as to the performance of the product.

(b) The field studies shall have relevancy to the field conditions encountered within
the State of Oregon, such as soil-type and climate, before the Department may
recommend the technology or material for statewide use. If the studies are only
partly relevant to Oregon field conditions, the Department may limit its
recommendation of the technology or material to locations with similar field
conditions. ‘

(c) The field studies shall include a control that represents the applicable prescriptive
standards within OAR Chapter 340, Divisions 071 and 073, against which the
new technology or material is evaluated.

(- The studies shall clearly deﬁﬁe objectives and vanables being considered.
Objectives shall include performance standards sought. Variables shall include

climate, soil, waste characteristics such as flow and strength, and topography.

(e) The field studies shall be sufficient to address system operations at maturity and
any temporal variabilities.

. ‘Aftachment A, Page 1
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Supplemental to the requirements described in section (2) of this rule, field studies
conducted to demonstrate equivalent or better performance of material used as a
substitute for drain media shall have been conducted substantially in conformance with
the testing protocol described in OAR 340-071-0117, or an alternative protocol having
scientific merit that is acceptable to the Department.

Prescriptive standard option. The applicable standards within OAR Chapter 340,
Divistons 071 and 073, shall be the prescriptive standards new or innovative technology
or materials are evaluated against. Supplemental criteria may be developed by the
Department if it determines the applicable standards within OAR Chapter 340, Divisions -
071 and 073 are insufficient. A prescriptive standard option for material used as a
substitute for drain media is prescribed in section (5) of this rule.

Prescriptive standard option for material used as a substitute for drain media. The
Department may recommend for approval proposed new or innovative materials intended
to be used within disposal trenches (including seepage trenches), seepage beds or other
similar absorption facilities by evaluating the following criteria:

(a) The new or innovative materials shall be structurally sound, durable and inert
within the environment they are placed. The substitute material shall be capable
of passing wastewater towards the infiltrative surfaces at a rate equal to or greater
than dram media.

(b) Disposal trench:

(A)  The trench shall be excavated in conformance with the trench standards
described in OAR Chapter 340, Division 071. However, due to the
design configuration of the substitute material for drain media, the trench
width may be less than 24 inches wide provided the trench length is
increased to compensate for the loss of the bottom surface area using the
following formula:

Adjusted Trench Length = (24 inches+ W) x L

Where:

W = the reduced trench width in inches;

L = the original trench length as specified in paragraph (5)(b)(F) of this
tule.

B) The substitute material for the drain media shall be placed within the
trench, and be in uniform contact with the trench bottom and both
sidewalls. If voids larger than typically found with the use of drain
media are present along the trench bottom after placement of the
substitute material, methods to prevent the entry of burrowing rodents
shall be required. If the substitute material for drain media is not in
uniform contact with both sidewalls, drain media shall be placed withm
the trench so as to provide that contact;

©) The substitute material for drain media shall be placed so as to provide a
uniform sidewall infiltrative surface depth as measured along the trench

o | ‘ Attachment A, Page 2
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sidewall from the bottom to the top of the drain media substitute in
contact with the sidewall. In seepage trenches, the depth of the substitute
material for drain media shall be greater than 12 inches. If the substitute
material for drain media provides less than 12 inches of sidewall contact
depth, either drain media must be placed to accomplish the minimum
sidewall contact depth, or the length of the disposal trench shall be
increased to compensate for the reduced sidewall seepage area depth
using the following formula:

Adjusted Trench Length = (12 inches + D) x L

Where:

D = the reduced sidewall seepage area depth in inches;

L = the original trench length as specified in paragraph (5)(b)(F) of this
rule.

{9)] If a substitute material is used in the trench that is both narrower than 24
inches and has a sidewall contact depth that is less than 12 inches, then
the adjusted trench length shall be the longer of the adjusted trench
lengths calculated using the formulae within paragraphs (A) and (C) of
this subsection.

(E) The top surface of the substitute material for the drain media shall be
level across the trench and be in contact with each side of the trench.
The substitnte material for drain media shall have porosity at the top
surface that is not appreciably different from the porosity of drain media.
Drain media may be placed across the top of the substitute material to
provide the level surface extending from sidewall to sidewall.

() The sizing criteria for standard disposal trenches using a substitute
material for drain media shall conform to OAR 340-071-0220(2), 340-
071-0290(4), or 340-071-0360(2)(a). Seepage trenches using a substitute
material for drain media shall be sized in conformance with OAR 340-
071-0280(2), 340-071-0250(4), 340-071-0310(2) or 340-071-0360(2)(b).

ETA beds, seepage beds:

(A)

®)

©

Beds shall be excavated in conformance with the standards described in OAR
340-071-0270(2) or 340-071-0275(4)(d);

The substitute material for drain media shall be placed within the excavation, and
be in contact with the bottom and sidewalls of the bed. If voids larger than
typically found with the use of drain media are present along the bottom or
sidewalls after placement of the substitute material, methods to prevent the entry
of burrowing rodents may be required;

The substitute material for drain media shall be placed so as to provide a
substitute material depth of at least 12 inches, as measured from the bottom of
the excavation 10 the top of the drain media substitute. If the depth of the media
substitute is less than 12 inches, drain media may be placed within the excavation
to provide this depth.

JRRE _ Attachment A, Page 3
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D The upper surface of the substitute material for drain media shall be level from
sidewall to sidewall. The porosity of the top surface of the substitute material
shall not appreciably differ from the porosity of drain media. Drain media may
be placed across the top of the substitute material to provide the level surface .
extending from sidewall to sidewall.

(E) The sizing criteria for ETA beds that contain a substitute material for drain media
shall beas specified in OAR 340-071-0270(2). Seepage beds using a substitute
material for drain media shall be sized in conformance to QAR 340-071-
0275(4)((D(B).

Distribution piping that 1s present in absorption facilities using a substitute material for
drain media shall comply with the appropriate pipe standards within OAR Chapter 340,
Division 071 and OAR 340-073-0060. '

Stat. Auth.: ORS 454.625 & 468.020
Stats. Implemented: ORS 454.615; 454.775; 468.035 & 468.045
Hist.:  DEQ 15-1999, f. & cert. ef. 12-29-99

Amend OAR 340-071-0130 as follows:

340-071-0130 GENERAL STANDARDS, PROHIBITIONS AND REQUIREMENTS

(D

@

Public Waters or Public Health Hazards. If, in the judgment of the Agent, proposed operation
of a system would cause pollution of public waters or create a public health hazard, system
installation or use shall not be authorized. If, m the judgment of the Agent, the mimmum
standards contained in these rules do not afford adequate protection of public waters or public
health, the requirements shall be more stringent. This may include, but is not limited to,
increasmg setbacks, mereasing drainfield sizing and/or utilizing an Alternative System. If the
Agent imposes requirements more stringent than the minimum, the Agent shall provide the
applicant with a written statement of the specific reasons why the requirements are necessary.

Approved Disposal Required.

(a) All sewage shall be treated and disposed of in a manner approved by the
Department. After review by the Technical Review Committee and by the
Department, the Director may approve the use of new or innovative technologies,
materials, or designs that differ from those specified within this division and
OAR Chapter 340, Division 073, if such technologies, materials, or designs
provide equivalent or better protection of the public health and safety and waters
of the State and meet the purposes of this division and QAR Chapter 340,
Division 073, including the purposes stated in QAR 340-071-0110. The Director
may amend or repeal an approval granted pursuant to this section. The
Department may determine that the appropriate method of approving Alternative
Systems is by rule amendment.

{b) On fMareh 2} August 31, 2000, each approval for new or innovative technology
or material that was granted by the Director prior to July 1, 1999, shall expire
unless the new or inmovative technology or material is:

- ‘ Attachment A, Page 4
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(A)

B)
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found to be in conformance with the prescriptive standard option
described in OAR 340-071-0116; or

_in the process of an evaluation in conformance with the testing or

performance protocol feriteriaf described in OAR 340-71-0116(3})
FOLFA-. At the concluston of the evaluation, fwhichshall not-exceed
three-years;§ the Director may approve the new or innovative
technology or material if it meets the criteria. While engaged in the
fperformancef evaluation, materials with a current approval from the
Director for use as a drain media substitute may be allowed through a
construction-installation permit._If all the requiremenis in the
approval letter are met except for those pertaining to trench length,
with Department concurrence the trench length may be reduced
fendsized] according to the appropriate manufacturer’s recommendation

pwith-Department-conenrrence] | provided the following conditions are

met:

(1) The manufacturer provides a written warranty acceptable to the
Department that provides for repair or replacement if the
material is found to be defective or contributes wholly or in part
to a failure of the absorption facility;

{ii) The manufacturer, installer or property owner provides a bond or
other security acceptable to the Department, assuring the repair
or replacement of the absorption facility that the Department
finds to be defective or to be contributing to the failure of the
facility. The amount of the bond or security shall be based on
the projected number of systems installed during the evaluation
period at $2500 per systern. The bond or security must be
maintained for 5 years, or until the drain media substitute as
installed has been approved as provided in subsection (2)(a) of
this rule, or until the system is decommissioned, whichever is
SOOner;

(iiiy  The property with a system proposed to be installed at the
appropriate manufacturer’s recommended sizing, must have
sufficient area avatlable to accommodate an initial and
replacement system at a size that would otherwise be required by
these rules.

Notwithstanding the provisions of subsection (2)(b) of this section, approvals

granted by the Director for new or innovative technology or material prior

to July 1, 1999, shall not expire untif after the Department either establishes

the performance criteria for a standard disposal trench, or determines the

criteria can not be adequately quantified for use as a benchmark in

establishing equivalent performance by a new or innovative technology or

material, .

Discharge of Sewage Prohibited. Discharge of untreated or partially treated sewage or
septic tank effluent directly or indirectly onto the ground surface or into public waters
constitutes a public health hazard and is prohibited.

Attachment A, Page 5
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Discharges Prohibited. No cooling water, air conditioning water, water softener brine,
groundwater, oil, hazardous materials, roof drainage, or other aqueous or non-agqueous
substances which are, in the judgment of the Department, detrimental to the performance
of the system or to groundwater, shall be discharged into any system.

Increased Flows Prohibited. Except where specifically allowed within this division, no per-
son shall cormect a dwelling or commercial facility to a system if the total projected sewage
flow would be greater than that allowed under the original system construction permit.

Systern Capacity. Each system shall have adequate capacity to properly treat and dispose of the
maximum projected daily sewage flow. The quantity of sewage shall be determined from
Table 2 or other mformation the Agent determmnes to be valid that may show different flows.

Material Standards. All materials used in on-site systems shall comply with standards set
forth in these rules.

Encumbrances. A permit to install a new system can be issued only if each site has
received an approved site evaluation (OAR 340-071-0150) and is free of encumbrances
(i.e., casements, deed restrictions, etc.) which could prevent the installation or operation
of the system from being in conformance with the rules of this division. '

Future Connection to Sewerage System. In areas where a district has been formed to
provide sewerage facilities, placement of house plumbing to facilitate connection to the
sewerage system shall be encouraged.

Plumbing Fixtures Shall be Connected. All plumbing fixtures in dwellings and com-
mercial facilities from which sewage is or may be discharged, shall be connected to, and
shall discharge into an approved area-wide sewerage system, or an approved on-site

- system which is not failing.

Property Line Crossed:

(2) A recorded utility easement and covenant against conflicting uses, on a form ap-
proved by the Department, 1s required whenever a system crosses a property line
separating properties under different ownership. The easement must accommo-
date that part of the system, including setbacks, which lies beyond the property
line, and must allow entry to install, maintain and repair the system;

(b) Whenever an on-site system is located on one lot or parcel and the facility it
serves is on another lot or parcel under the same ownership, the owner shall
execute and record in the county land title records, on a form approved by the
Department, an easement and a covenant in favor of the State of Oregon: ‘

(A) Allowing its officers, agents, employees and representatives to enter and
inspect, including by excavation, that portion of the system, including
setbacks, on the other lot or parcel; and

®B) Agreeing not to put that portion of the other lot or parcel to a conflicting
use; and

(@) Agreeing that upon severance of the lots or parcels, to grant or reserve
and record a utility easement, in a form approved by the Department, in
favor of the owner of the lot or parcel served by the system.
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(12)

(13)

(14)

(15)

(16)

ATTACHMENT A

Disposal and Replacement Area. Except as provided in specific rules, the disposal area,
including installed system and replacement area shall not be subject to activity that
would, in the opinion of the Agent, adversely affect the soil or the functioning of the
system. This may include, but is not limited to, vehicular fraffic, covering the area with
asphalt or concrete, filling, cutting, or other soil modification.

Operation and Maintenance. All systems shall be operated and maintained so as not to
create a public health hazard or cause water pollution. Those facilities specified in sec-
tions (15) or (16) of this rule as requiring a WPCF permit shall have operation and
maintenance requirements established in the perrnit.

Construction. The Department or Agent may limit the time period a system can be
constructed due to soil conditions, weather, groundwater, or other conditions which could
affect the reliability of the system.

Operating Permit Requirements. The following systems shall be constructed and
operated under a renewable WPCF permit, 1ssued pursuant to OAR 340-071-0162:

(a) Any systemn or combination of systems located on the same property or serving
the same facility with a total sewage flow design capacity greater than 2,500
gallons per day. Flows from single family residences or equivalent flows on
separate systems need not be included;

(b) A system of any size, if the sewage produced is greater than residential strength
wastewater;

() Holding tanks;
EXCEPTIONS: This requirement does not apply to septic tanks used as

temporary holding tanks pursuant to OAR 340-071-0160(11), or to holding tanks
described in OAR 340-071-0340(5).

(d) A system which includes a conventional sand filter as part of the treatment
process that serves a commercial facility;

(e) A system which includes an aerobic treatment facility as part of the treatment
process if:

(A) The system serves a commercial facility; or

B) The system does not meet the requirements of QAR 340-71-0220 and
340-071-0345.

) Recirculating Gravel Filters (RGFs);

(g) Other systems that are not described in this division, that do not discharge to sur-
face public waters.

WPCF Permits for Existing Facilities:

(a) Owners of existing systems meeting the system descriptions in subsections
(15)(a), (b), and (d)-through (g) of this rule are not required to apply for a WPCF
permit until such time as a system repair, or alteration is necessary; :

(b) All owners of existing holding tanks installed under a construction-installation perrmit
issued pursuant to these rules, except holding tanks described in OAR 340-071-
0340(5) and septic tanks used as temporary holding tanks pursuant to OAR 340-071-
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(17)

(18)
(19)

(20)

_ATTACHMENT A

0160(11), shall make application for 2 WPCF permit by September 30, 1998. The
application filing fee and the annual compliance determination fee listed in OAR
340-071-0140(5) shall be submitted with the application. Applications submitted on
or after October 1, 1998 shall include all applicable fees established in QAR 340-

071-0140.

Perpetual Surety Bond Requirements. Pursuant to Oregon Revised Statutes (ORS) 454.425 and
OAR Chapter 340, Division 015, a perpetual surety bond, or approved altemmate security, in
the amount of $1.00 per gallon per day mstalled sewage disposal capacity, shall be filed with
the Department by any person propesing to construct or operate facilities for the collection,
treatment, or disposal of sewage with a design capacity of 5,000 gallons per day or more.

(2) Exemptions From the Surety Bond Requirements:

(A) Systems serving only foed handling establishments, travel trailer accommo-
dations, tourist and travelers facilities, or other development operated by a
public entity or under license issued by the State Health Division. (Systems
which serve both licensed facilities and unlicensed facilities require a surety
bond if the portion requiring a Health Division license has a design capacity of
5,000 gallons per day or more);

(B) Systems owned and operated by a state or federal agency, cify, county
service district, sanitary authority, sanitary district, or other public body;

© Systems serving the sewerage needs of industrial or commercial
operations where there are no permanent residences.

(2] Alternate Security: The approved forms of alternate security are specified in
OAR 340-015-0020.

Fees for WPCF Permits. The fees required to be filed with WPCF permit applications and to be

paid annually for WPCF permit compliance determmunation are outlined in OAR 340-71-140(5).

Vartances for WPCF Permits. The variance procedures established in this division do not
apply to systems permitted by WPCF Permit.

Engineering Plan Review. Pursuant to ORS 468B.055, unless specifically exempted by rule,
all plans and specifications for the construction, installation or modification of disposal
systems, shall be submitted to the Department for its approval or denial pursuant to rules
of the Commission. The design criteria and rules governing the plan review are as follows:

(a) For on-site systems which do not require a WPCF permit, the rules and design
criteria for construction are found in this division. Construction standards for
certain manufactured items are found in OAR Chapter 340, Division 073;

{b) For on-site systems which require a WPCF permit, the criteria in this division
shall be used. However, the Department may allow variations of the criteria
and/or technologies, when the applicant or Department has adequate documenta-
tion of successful operation of that technology or design. The burden of proof
for demonstrating new processes, treatment systems, and technologies that the
Department is unfamiliar with, lies with the system designer. The Department
shall review all plans and specifications for WPCF permits pursuant to proce-
dures and requirements outlined in QAR Chapter 340, Division 052.
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(22)

(23)

(24)

 ATTACHMENT A

Manufacturer’'s Specifications. All materials and equipment, including but not limited to
tanks, pipe, fittings, solvents, pumps, controls, valves, etc. shall be installed, constructed,
operated, and maintained in accordance with manufacturer's minimum specifications.

Sewer and Water Lines. Effluent sewer and water line piping which is constructed of
materials which are approved for use within a building, as defined by the current Oregon
State Plumbing Specialty Code, may be run in the same trench. Where the effluent sewer
pipe is of material not approved for use in a building, it shall not be run or laid i the
same trench as water pipe unless both of the following conditions are met:

(a) The bottom of the water pipe at all points shall be set at least 12 inches above the
top of the sewer pipe;

() - The water pipe shall be placed on a solid shelf excavated at one side of the common
trench with a minimum clear horizontal distance of at least 12 inches from the sewer
pipe.

Septage Disposal. No person shall dispose of sewage, septage (septic tank pumpings), or

. sewage contaminated materials in any location not authorized by the Department under

applicable laws and rules for such disposal.

Groundwater Levels. All groundwater levels shall be predicted using “Conditions As-
sociated With Saturation™ as defined in OAR 340-071-0100. In areas where conditions
associated with saturation do not occur or are inconclusive, such as in soil with rapid or
very rapid permeability, predictions of the high level of the water table shall be based on
past recorded observations of the Agent. If such observations have not been made, or are
inconclusive, the application shall be denied until observations can be made.
Groundwater level determinations shall be made during the period of the year in which high
groundwater normally occurs in that area. A properly installed nest of piezometers or other
methods acceptable to the Department shall be used for making water table observations.

Stat, Auth.: ORS 454.625 & 468.020

Stats. Implemented: ORS 454,615, 454.655, 454.695, 468B.050, 468B.055 & 468B.080

Hist.: DEQ 10-1981, f. & ef. 3-20-81; DEQ 5-1982, f. & ef. 3-9-82; DEQ 8-1983, f. & ef. 5-25-83; DEQ 9-1984, f. & ef 5-
29-84; DEQ 27-1994, f. & cert. ef. 11-15-94; DEQ 12-1997, f. & cert. ef. 6-19-97, DEQ 8-1998, f. & cert. ef. 6-3-98; DEQ
15-1999, . & cert. ef. 12-29-99
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A Statement of Need and Fiscal Impact accompanies this form. 7

Oregon Department of Environmental Quality, Water Quality Division 340
Agency and E?ivision Administative Rules Chapter Number
Susdan Greco 503-229-5213
Rules Coordinator Telephone
811 SW Sixth Avenue, Portland, OR 97204
Address
May 15, 2000 9:00 am Oregon DEQ 811 SW 6th Ave, Portland Sherman Olson
i Canference Room 10 -
Hearing Date Time Lacation Heanngs Officer
Heanng Oats Time Locatian Heanags Otficer
Hearing Dare Time Location : 7 Hearings Officer
— Are auxiliary aids for persans with disabilities available upon advance request? Yes Na
RULEMAKING ACTION
ADOPT:

Securs approval of sule numbers with the Adminisertive Rules Unit prior 10 fling.
.

™,

AN

~MEND: BRules in Chapter 340 Division 71.

REPEAL:

Renumber: Secure approval of rule numbers with the Administcative Rules Unit prior to filing.

Amend and Renuimnber: Securs approval of rule numbers with the Admiaistrative Rules Unit prigr 1o filing.

ORS 454.825 and ORS 468.020

Stat, Aucth.: ORS

Orther Authority

ORS 454.115, ORS 454.625, ORS 454.775, ORS 468.020, ORS 468.045, ORS 468B.0I5, ORS 468B.020

Suais, [mpl:mcmu:d ORS

LE SUNMMARY . .
Tao cldrlfy the flexibility in the wrl ten pér ormance-based criteria to be used by the
Technical Review Committee and Department staff when rveviewing and evaluating new or
irnovative technologies and materials for use in Oregon. It would alse alter che
formula for calculacing trench length if the trench width deviutes from the standard

foot trench widch.
- (

| 7 -
May 1S, 2000 ,%ggﬁi*d—o—— e, Lo~ &) p

Authoriced Signer :y‘ld Datre

Lasi Day tur Public Comment

“The Oregon Bulletin is gablished an the st ol each mon:h and updates rhe rule teat found in the Oregon Adminisiative Rutes Compilation. Notice Farms must be suhmlllfd 1 the
Administrative Rules Unit, Orguon Sule Archives, 500 Summer Steect NE. Salem. Orcgon 97310 by £00 pm on the 1ih day of the preceding month unless this deadline falls oa 2
Suturday. Sunday or fegal holiday when Nonge Forms are acecpted uaul 3 UUprn on the preveding workday. ARC W20 -1997

At 1., ™ - 0T



Attachment Bl

] Secretary of State
NOTICE OF PROPOSED RULEMAKING HEARING
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Rules Coordinator Telephone
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Address

Hearing Date Time Location : Hearings Officer
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Are auxiliary aids for persons with disabilities available upon advance request?
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RULEMAKING ACTION
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Secretary of State -

STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Propased Rulemaking Hearing or 2 Notice of Proposed Rulemaking accompanics this form.

OR Department of Envirommental Quality, Water Quality 04AR 340

Agency and Divlsion. o Adminisirative Rules Chapier Namber
In the Matter of Proposed Changes to the ) Starutory Authority,
Rule Establishing Review and Acceptunce Statutes Implemented,
Criteria for New or Innovative ) Statement of Need,

Principal Documents Relied Upon,

Technologies and Muterial ication)
g ails APPllCdtlon) Statement of Fiscal Impact

in the On-Site Program under QAR
Chapter 340, Division 71.

Statutory Authority: ORS 454,625 and ORS 468.020
Orther Authority: - ' -

Statutes Implemented: ORS 454 .115, ORS 454.625, ORS 454.775, ORS 468.020, ORS 468.045,
ORS 468B.015 and ORS 468B.020

bh;;mrmeRuk@y The rules adopted on December 29, 1999 included a deadline for the two
companies holding previous approvals. These companies were required to submit testing
orograms meeting the rules by March 1,2000. At the request of one of the companies, the

wironmental Quality Commission adopted a temporary rules extending the deadline to
august 31, 2000. : :

Documents Relied Upon: No documents were used however, the rules was developed by DEQ technical
staff, with input from members of the Technical Review Committee and other interested
persouns.

The rules would impact any person or business that wished to have an
reviewed and upproved for on-site sewage syste2m use in
Oregon. The number of Oregon-based persons and businesses that wou%d ?e iffezt:iebzmziis
rulemaking proposal cannot be accurately espimated, however, t@ere is at ogdi' e e wsge
business manufacturer that may be direccly affected and appr0x1m§tely 1,1 ‘lce ol e
system installers that may be indirectly affected. The oveFall impacts fo; dczszew S s
innovative technologies and materials will vary From less time taken for € E'Fl infogmation
than taken at present, to mare expense in providing to thg DepartmenF essentlie B a0es
needed for a decision. The potential impact upon systgm installers is that they may .
to include an accepted new techmology or matieral within a system design.

qgﬁbﬁf&%@@“@ﬁéﬁﬂ%fcgy or product

tnistrati i : ic: eview Committee
Administrative Rule Advisory Committes consulted?: Technical Revi

[f not. why?:
7- (.-:9«1:;11 Slgnmnd Date
'\‘ - .
Adminisirative Rules Lait, Archives Divisiun, Secrenary of Siate. $00 Suminer Sirect NE, Salem. Oregon 97310, ARC Y23-1997 .
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
For

Adoption of Proposed Rules Establishing Review and Acceptance Criteria for New or Innovative
Technologies and Matenals for Application in the On-Site Program.

Fiscal and Economic Impact Statement

Introduction

This proposal would establish in rule the flexibility available to evaluate new on site products for
sale in Oregon. It would also alter the formula used to calculate trench length when the width
varies from the standard 2 foot wide trench. Specific criteria for evaluating materials designed to
be used in-lieu-of drain media are included in the proposal.

The rules would impact any person or business that wished to have an innovative technology or
product reviewed and approved for on-site sewage system use in Oregon. The number of
Oregon-based persons and businesses that would be affected by this rulemaking proposal can not
be accurately estimated, however, there is at least one small business manufacturer that may be
directly affected and approximately 1,100 licensed sewage system installers that may be
indirectly affected. The overall impacts for acceptance of innovative technologies and materials
will vary from less time taken for the review process than taken at present, to more expense in
providing to the Department essential information needed for a decision. The potential impact
upon system installers is that they may choose to include an accepted new technology or material

within a system design.

Comments are being requested on modifications of the rules for evaluating new products or
technologies. Previous approvals would be void after the review if the material is not in
compliance, or modified if in compliance. Previous approvals would be maintained while the
technologies or materials either gain compliance with the prescriptive standard or enter into a
performance evaluation by August 31, 2000.

Aftachment A, Page 1
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General Public -

Most of the public will not be impacted by the proposed rules. However, some members of the
general public, those that are served or may in the future be served by on-site sewage treatment and
disposal systems, will have a greater opportunity to- more easily select new or innovative
technologies or maternials to use in-lieu-of existing on-site system technologies and matenals.

The initial cost for the new technologies and materials may be different from the cost of existing
technologies and materials. In making the decision to use or not use a new technology or material,
the affected public may want to consider other less apparent factors that may have an influence on
their decision. These factors may include the differences in: installation labor costs; ease and
frequency of maintenance; operation needs and costs; value to the environment, public health and

safety; and other factors.

Small Business.

The impact upon small business may be similar to the impact to the general public.

In addition, small businesses may also be involved in the development, manufacture, marketing,
iristallation, and maintenance of new technologies and materials. The total number of affected
small businesses is unknown, however there 1s one known small manufacturing business and about
1,100 licensed sewage disposal service business that may potentially be affected to some degree.
Because the proposed rules supplement existing rules that touch on the review and acceptance of
new or innovative technologies and materials, affected members of the manufactuning group will be
clearly informed of the criteria their innovative technology or material wiil be evaluated against. If
scientific studies have previously been conducted that demonstrate an equivalence in. performance
to that experienced under Oregon’s prescrptive standards, the technology or material may be
accepted for state-wide use in on-site systems without further study or associated costs. However,
if the manufacturer’s claims have not been scientifically supported through field studies,
substantially using Oregon’s standards and conditions as a part of the study control, then
acceptance may be possible through compliance with Oregon’s prescriptive standards. A business
may also initiate field studies through the protocols described in a proposed rule that would utilize
the Water Pollution Control Facility permit process. The cost of conducting field studies is
expected to be substantially funded by the business seeking statewide acceptance of the technology

or matenial.

Large Business

The impact upon large business is expected to be similar to the impact upon small business. It is
not known how many large businesses may be affected by this proposal.

Attachment A, Page 2
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Local Governments

The impact upon local governments is expected to be similar to the impact upon the general public.

Also, in those areas of the state where local governments have entered into agreements with the
Department pursuant to ORS 454.725, the proposed rules are not expected to have a significant
fiscal or economic impact.

State Aovencies

- DEQ |
- FTE's- For the present 1t is expected there will be a relatively minor increase in
workload of reviewing applications and studies as much of this work is presently being done under
the cwrent review process. However worldoad is expected to increase as more technologies and
products request approval for use in Oregon. This may have an impact on the need for additional

FTE resource in the future.

- Revenues- These rules do not impact revenues. A separate fee has been
* implemented for innovative technology review. '

. - Expenses- Expenses will be incurred with increased staff review of applications
and/or studies. However, costs are now incurred by DEQ in review of the products and
technologies under present review process.

- Other Agencies- There is no expected impact on other state agencies.

Assumptions

Based on the Department’s past involvement of innovative technology review, many applicants
requesting approval of innovative technologies or products for use in on-site systems in Oregon
will need to complete a performance study before approval can be considered.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel. Parcels of this size are commonly served by public
sewerage and water systems. To the extent that this rulemaking might have an effect, the
proposed rules may provide the small lot property owner with a choice to use or not use a new or
innovative technology or material in-lieu-of an existing technology or material.

Attachment A, Page 3
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Adoption of Proposed Rules Establishing Review and Acceptance Cntena for New or Innovative
Technologies and Materials for Application in the On-Site Program

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

The purpose of the proposed rules is to clarify the flexibility in the criteria by which new or
innovative technologies and materials proposed to be used within on-site sewage treatment and
disposal systems will be evaluated and accepted for use within the state. The rules establish both
performance-based and prescriptive criteria, the choice of which to apply depends upon the level of
scientific study that has been completed prior to submittal of a request for acceptance. The rules
also provide a2 method by which scientific studies may be conducted prior to statewide acceptance of

the technology or material.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? X Yes [ |No

a. If yes, identify existing program/rule/activity:

The proposed rules have been determined to not directly affect land use. However, the
agency’s on-site permit program has been determined to be an agency program that
significantly affects land use (OAR 340-018-0030(5)(d)). The proposed rules concern the
review and evaluation of technologies and materials that may be authorized for use within

on-site systems in the state.

b. Ifyes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? X Yes [ ] No (if no, explain):

Current DEQ policy requires local government approval through a Land Use Compatibility
Statement before an on-site permit is issued.

- ¢. If no, apply the following criteria to the proposed rules.
N/A

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

. ‘ Attachment B, Page 1
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‘3. I the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

N/A

Divisien Intergovernmental Coerdinator Date
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ATTACHMENT C

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1. Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

There are no federal requirements that apply to this proposed action.

2. Are the applicable federal requirements performance based, technology based, or both
“with the most stringent controlling?

There are no federal requirements that apply to this proposed action.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal

requirements?

There are no federal requirements that apply to this proposed action.

4.  Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

Yes, the proposed rule will provide the regulated community with a clearer
understanding of what is expected when they submit a request for review and
acceptance of a new and innovative technology or material.

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements? :

There are no federal requirements that apply to this proposed action.

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommeodation of uncertainty and future growth?
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Yes, to the extent that the question applies to the proposed action.

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Yes, the proposed rule establishes a level field for the review and evaluation of new and
innovative technologies and materials.

8.  Would others face increased costs if a more stringent rule is not enacted?

Unknown.

9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason’” for different procedural, reporting or monitoring
requirements? :

There are no federal requirements that apply to this proposed action.

10. Is demonstrated technology available to comply with the proposed requirement?

There may be. However, it is our experience that new and innovative technology and
materials often do not have scientifically-supported performance studies to justify
outnight acceptance for use In on-site systems throughout the state.  Without
documented third-party peer review of the science, public health and safety may rise to
a higher risk level than currently accepted technology and materials present.

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Yes, it will contnbute to pollution prevenUon It is not possible to predlct if a more
cost-effcctwe environmental gain will be realized.
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‘State of Oregon

Department of Environmental Quality "~ Memorandum
Date: Aprl 6, 2000

To: | Interested alnd' Affected Public

Subject: -l Rulemaking Proposal and Rulemaking Statements ;-Proposed Changes to the

Rule Establishing Review and Acceptance Criteria for New or Innovative
Technologies and Materials for Application in the On-Site Program.

This memorandum contains information on a proposal by the Department of Environmental
Quality (Department) to adopt new rules/rule amendments regarding the criteria to be used when
reviewing and authorizing the use of innovative technologies and materials within on-site sewage
treatment and disposal systems. Pursuant to ORS 183.335, this memorandum also provides
information about the Environmental Quality Commuission’s intended action to adopt a rule.

 This proposal would clarify the flexibility in the written performance-based criteria to be used by
" the Technical Review Committee and Department staff when reviewing and evaluating new or
innovative technologies and materials for use in Oregon. It would also alter the formula for
calculating trench length if the trench width deviates from the standard 2 foot trench width.

The Department has the statutory authority to address this issue under ORS 454.625 and ORS
468.020. These rules implement QRS 454.115, ORS 454.625, ORS 454.775, ORS 468 020,
ORS 468.045, ORS 468B.015, and ORS 468B.020.

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rules are consistent .
with statewide land use goals and compatible with local land use plans.

Attachment C  Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment D  The actual la.nguage of the proposed rule (amendments).

Hearing Process Details
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Memo To: Interested and Affected Public
September 15, 1999
Page 2

The Department is conducting a public hearing at which comments will be accepted either orally |
or in writing. The hearing will be held as follows:

Date: - May 15, 2000

Time: 9:00 a.m.

Place: Oregon Department of Environmental Quality
811 SW Sixth
Portland, Oregon
Conference Room 10

Deadline for submittal of Written Comments: May 15, 2000
Sherman Olson, DEQ, will be the Presiding Officer at the hearing.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attn: Sherman
Olson, Water Quality Division, 8§11 S.W. 6th Avenue, Portland, Oregon 97204, or you may hand
deliver written comments to the Department of Environmental Quality, 811 S.W. Sixth Avenue,
7" Floor Receptionist, between 8 a.m. and 5 p.m. prior to the above date.

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be
received prior to the close of the comment period. The Department recommends that comments
_be submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report that
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report. .
The public hearing will be tape recorded, but the tape will not be transcribed. '

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments received.
The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is July 13 and 14, 2000. This date may be delayed if needed to provide
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‘Memo To: Interested and Affected Public
September 15,1999
Page 3

additional time for evaluation and response to testimony received in the hearing process.
You will be notified of the time and place for final EQC action if you present oral testimony at

the hearing or submit written comment during the comment period. Otherwise, if you wish to be
kept advised of this proceeding, you should request that your name be placed on the mailing list.

Background on Development of the Rulemaking Proposal

Why is there a need for the rule?

In 1995, the EQC adopted new rules that created the Technical Review Committee (TRC). The
TRC’s purpose includes advising the Department on the use of new or innovative technologies,
materials or designs that maintain or advance protection of the quality of public waters and the
public health and general welfare. The 1995 rule-amendments also empowered the Director to
consider recommendations originating from the TRC through the Department that could result in
statewide approval allowing the use of new or innovative technologies, materials and designs.
The 1995 rule action did not, however, provide specific guidance to be used when conducting the
review and evaluation. :

Two innovative materials that were each designed to be used as a substitute for drain media were
reviewed and evaluated under the 1995 rule authorities. The TRC recommended the materials be
accepted as a substitute for drain media in disposal trenches. The Department reviewed the TRC
recommendation and believed it to be reasonably protective of the quality of public waters and
public health and general welfare, and presented a recommendation to the Director to approve
usage of each of the materials in on-site systems. The Director granted approval for each of the
drain media substitute materials in November of 1995. '

Several times since the approvals were granted, the Department was asked by one of the
manufacturers to re-examine their approval, and to change the conditions within the approval.
Again, with involvement of the TRC, further evaluations were conducted and recommendations
were made that over time resulted in approval modifications in 1996 and twice in 1997. In
response to further requests, the Department issued a final order in this matter. This resulted in
the manufacturer filing a request for judicial review in Circuit Court. '
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After the case was heard, on July 19, 1999, Circuit Court Judge Linda L. Bergman ordered that
the case be remanded to the Department to develop the standards to be used in evaluating
alternative products. The Court further ordered that the Department complete this process within
60 days.

As a result of the Circuit Court action, the Department was compelled to establish standards for
review and evaluation of new or innovative technologies and materials. Rules establishing these
standards were adopted and effective on December 29,1999.

The rules adopted on December 29, 1999 included a deadline for the two companies holding
previous approvals. These companies were required to submit testing programs meeting the
" rules by March 1, 2000. At the request of one of the companies, the Environmental Quality
Commission adopted a temporary rule extending ‘the deadline to August 31, 2000.

During the extension period, the DEQ has engaged the Technical Review Committee in a review
of the innovative technology rules to identify improvements to the rules. The TRC met twice
and made recommendations for improvements. This public hearing is intended to solicit input
from the public regarding the proposed rules that would incorporate the TRC recommendations.

How was the rule developed?

The rule was developed by DEQ technical staff, with input from members of the Technical
Review Committee and other interested persons.

Who does this rule affect including the public, repulated community or other agencies, and
- how does it affect these croups?

The rules would affect any person that wished to have an innovative technology or product
reviewed and approved for on-site sewage system use in Oregon.

Most of the public will not be impacted by the proposed rules. However, some members of the
general public, those that are served or may in the future be served by on-site sewage treatment and
disposal systems, will have a greater opportunity to more easily select new or innovative
technologies or materials to use in-lieu-of existing on-site system technologies and materials.

The initial cost for the new technologies and materials may be different from the cost of existing
technologies and materials. In making the decision to use or not use a new technology or material,
the affected public may want to consider other less apparent factors that may have an influence on
their decision. These factors may include the differences in: installation labor costs; ease and
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- frequency of maintenance; ‘'operation needs and costs; value to the environment, public health and.
safety; and other factors.

Businesses may be involved in the development, manufacture, marketing, installation, and
maintenance of new technologies and materials. Because the proposed rules supplement existing
rules that touch on the review and acceptance of new or innovative technologies and materials,
affected members of this group will be clearly informed of the criteria their innovative technology
or material will be evaluated against. If scientific studies have previously been conducted that
demonstrate an equivalence in performance to that experienced under Oregon’s prescriptive
standards, the technology or material may be accepted for state-wide use in on-site systems without
further study or associated costs. However, if the manufacturer’s claims have not been
scientifically supported through field studies, substantially using Oregon’s standards and conditions
as a part of the study control, then acceptance may be possible through compliance with Oregon’s
prescriptive standards. A business may also initiate field studies through the protocols described in
a proposed rule that would utilize the Water Pollution Control Facility permit process. The cost of
conducting field studies is expected to be substantially funded by the business seeking statewide
acceptance of the technology or material.

How will the rule be implemented?

Upon adoption of the proposed rule changes, the two previously approved products would have
to submit testing proposals by August, 31, 2000. Previous approvals would be void if testing
proposals were not submitted by August 31, 2000. The approvals would also be void after the
review if the material 1s not in compliance, or modified if in compliance.

The proposed rules will be implemented by the Department and the TRC whenever a new or
innovative technology or material is reviewed and evaluated for usage within this State.

The manufacturers of innovative technology or materials will be informed of these rules as the
Department becomes aware of them, so that they may have knowledge of the evaluation process
and how it may apply to them. The manufacturer, or their representative, will be expected to
submit their request for review and evaluation in a way that is consistent with these rules.
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Are there time constrainis?

For the two companies that have previous approvals, those approvals would be void if they have
not submitted testing proposals by August 31, 2000 when the temporary rule expires.

Contact for More Information
If you would like more information on this rulemaking proposal, or would like to be added to the

mailing list, please contact Sherman Olson. The phone number is (503) 229-6443, or toll-free in
Oregon 1-800-452-4011.

This publication is available in alternate format (e.g. Iarge print, Braille) upon request. Please

- contact DEQ Public Affairs at 503-229-5317 to request an alternate format.
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State of Oregon
Department of Environmental Quality Memorandum

Date: May 18, 2000

To: Environmental Quality Commission

From: Sherman O. Olson, JIr.

Subject: Presiding Officer's Report for Rulemaking Hearing
Hearing Date and Time: May 15, 2000, beginning at 9 am
Hearing Location: Department of Environmental Quality

811 SW Sixth Avenue
Portland, Oregon
Conference Room 10

Title of Proposal: Proposed Chaﬁges to the Rule Establishing Review and Acceptance Criteria for New or
Innovative Technologies and Materials for Application in the On-Site Program.

The rulemaking hearing on the above titled proposal was convened at 9:07 am. People were asked to sign witness
registration forms if they wished to present testimony. People were also advised that the hearing was being
recorded and of the procedures to be followed.

Two (2) people were in attendance, both signed up to give testimony, however one declined to offer testimony when
asked to do so.

Prior to receiving testimony, the Presiding Officer presented the hearing protocols and briefly explained the
rulemaking proposal. There were no questions from those in attendance.

Summary of QOral Testimony

Alex Mauck, E-Z Drain Co.: He encourages the Department to tnodify the existing rules to provide a commitment
to develop effective and cost-efficient performance protocol other than what had been previously proposed. He
thinks that the proposed language in QAR 340-071-0117(10)(i) may be headed in that direction. The Department
will have the ability to look at what has gone on in other states, or other studies, so that businesses will not have to
go through expensive testing. Under the existing rule language in this rule, Mr. Mauck states that his company
estimates it would cost 1 million to 1.5 million dollars to do a study, and that the cost to Infiltrator Systems would
be around three hundred thousand dollars. These costs are not acceptable. He recommends the Department amend
the rule so that the current approved products, such as those from E Z Drain and Infiltrator Systems, would not lose
their approvals by August 1" if a performance protocol is not submitted. Both products have performed admirably
since they were approved in 1995. Mr. Mauck submitted a lefter addressed to Director Langdon Marsh from The
Honorable Ted Ferrioli, Oregon State Senator. Mr. Mauck states the letter summarizes the verbal testimony he
offered. The letter is attached to this report

Written Testimony Offered at the Rulemaking Hearing

No written testimony was received during the public rulemaking hearing.

There was no further testimony and the hearing was closed at approximately 9:45 am.
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Mr. Langdon Marsh-Director : May 2, 2000

Depantment of Environmental Quality
811 SW Sixth Avenue
Portland, Oregon 97204-1350

Dear Mr. Marsh,

Thank you for the courtesy copy of your letter ta'the Joint Interim Committee on Water,
Agriculture and Natural Resources. [ sincerely appreciate the time you and Deputy
Director Lydia Taylor have devoted to this issue. [am confident that concerns raised by

Mr. Alex Mauck can be resolved.

In my mind, there are two distinct i3sues at play in this situation: One, the issue of

faimess, which the court indicates rises to the level of constitutionality, and the ather, an
issuc of public policy; whether it is desirable lo have state agencies set "Oregon”
standards for products that are licensed far sale and generally available in most, if not all

othcr states.
In the f' rst regard, the court found that DEQ bad failed to apply standards objectively, not

that DEQ failed to apply an objective standard, There is a significant difference in this
interpretation, since DEQ's failure to apply standards objectively is the basis for Mr.

_ Maucks successful lawsuit, and the reason his complamt rises to the level of

constitutionality.

The Department has interpreted the ruling to mean it should revisit the issue of objective
standards, leading it to enter into an expensive, and in my mind, unnecessary process of
additional rulemaking which would mvolve testing of products that have already proven
their effectrveness in applications in Oregon and throughout the nation.

Agyain, to my mind, this is an unnecessary investment of human and financial resources
that can better be aflocated to the impogant and more pressing work of the Department.

.From a public policy standpoint, T belicve it is neither necessary nor desirable to subject

new technojogies to an "Oregon” testing standard. It will be far more cost effective and
efficient for the department to require propanents of new technologies to bring forth .
standards approved by third-party testing laboratories like the Society of American
engineers (SAE), Underwriters' Laboratories (UL) or any number of independent testing

" Repeseming: BARER, CROUK,_CR AN GILLIAM, HOODE RIVER, SHERMAN, WITLEK and rer of CrACKAMAY.
MORKRUW, MULT NOMAH aod WASCQ COUNTIES
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laboratories, universities or professional societies of national reputa.uon impeccable
qualifications and proven record of performance. :

I would never suggest, nor would 1 supﬁort anf poﬁéy that weakens DEQ's commitment
to public health and safety.

Neither can I condone, nor suppart agency actions that are arbitrary, unfair, overly
burdensome or redundant.

Tn this instance, common sense indicates that similar products having similar application
and function should be subject to the same standards for approval. Neither company
should be placed at a competitive advantage or disadvantage. Standards should be sat by

the manufacturer; tested and approved by independent third-party authority, and adopted
by state agencies in & public process.

Such an approach will vastly simplify the adoption of new standards for new technology;

keep the burden where 1t belongs, on the applicam provide assurance that the public
health goals of DEQ will be met; and maintain Cregon's "User-friendly” postu.re relative

to new technology.

Thank you for your consideration in this matter. ( will welcome your continued
mvolvernent in resolution of this i1ssue, not only because it involves my constituents, but
because it helps illuminatc an area of public policy involving new technology that i is

certarn t0 regCcur,

Sincerely,
Senat dF emolw/
Assi Majority Leader

CC. Dave Bartz
Alex Mauck
Paul Cosgrove
Senator Veral Tarnow-Chairman JLC Water & Land
Representative Jeff Kropf
President Brady Adams
Speaker Lynn Snodgrass
Ray Kelly-Administrator J1.C Water & Land
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List of Persons Pi'oviding Comment during the Public Comment Period

A) Alex Mauck, E Z Drain Co. Mr. Mauck attended the hearing and provided both oral testimony and a copy of a
letter from Sen. Ted Ferrioli to Director Langdon Marsh, dated May 2, 2000;

B) David R. Bartz, Jr., Schwabe Williamson & Wyait P.C., representing E Z Drain Company. Mr. Bartz submitted a letter
* containing written comment on the proposed rulemaking, dated and received May 15, 2000, with the following

attachments:
D 12/9/99 letter from Mr. Bartz to the Environmental Quality Commission, identified as Letter No. 1;
2) 12/9/99 letter from Mr. Bartz to the Environmental Quality Commission, identified as Letter No. 2;
3) 12/9/99 letter from Mr. Bartz to the Environmental Quality Commission, identified as Letter No. 3;
4) 9/7/99 letter from Mr. Bartz to Mr. Larry Edelman;
5) 7/19/99 Judgment and Order from Circuit Court Judge Linda L. Bergman
6) 12/9/99 Spreadsheet, Estimated Costs for Performance Evaluation;
i) 12/9/99 Spreadsheet, Estimated. Costs for Performance Evaluation;
8) 12/9/99 Spreadsheet, Estimated Costs for Performance Evaluation;
9] 4/25/00 letter from Mr. Bartz to Sen. Veral Tarmo and Rep. Jeff Kropf;

10} 1/21/00 letter from 70" Legislative Assembly Joint Interim Committee on Water, Agriculture and Natural
Resources to Director Langdon Marsh.

O Michael R. Campbell, Stole Rives LLP, representing Infiltrator Systems, Inc. Mr. Campbell submitted a letter containing
Y written comment on the proposed rulemaking, dated and received May 15, 2000.
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ATTACHMENT D

Department’s Evaluation of Public Comment

COMMENT: One commenter (#1) expressed the opinion that the Department should renew
its investigation and development of alternative tests and protocols, and
provide rulemaking language to allow for that on-going development.

RESPONSE: The Department’s intentions to revisit and improve upon the rule language
for performance test protocols have been clearly stated since the efforts to
establish the protocols began last year. This rulemaking 1s an example that
supports this intent. '

COMMENT: One commenter (#1) expressed the opinion that the Department should
change the rule (OAR 340-071-0130) to allow E-Z Drain Co. and Infiltrator
Systems, Inc. to continue to market the products which are currently
approved without a requirement to submit a performance protocol proposal
by August 31, 2000.

RESPONSE: In this rulemaking, the Department has proposed an amendment to this rule
that would stay the expiration of the approvals granted by the Director until
such time as the Department either establishes the performance criteria for a
standard disposal trench, or determines the criteria can not be adequately
quantified for use as a benchmark in establishing equivalent performance by
new or innovative technology or material.

COMMENT: One commenter (#1) expressed the opinion that the prescriptive standard in
' OAR 340-071-0116 (4) and (5), as it requires that alternative products fill the
trench from side-to-side and top-to-bottom with drain media, 1s unnecessary
and unreasonable.

RESPONSE: This is one of several options for obtaining product approvals. Applicants

should review all the factors before choosing the option best suited for their
product.

o . Attachment D, Page-1



COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

ATTACHMENT D

One commenter (#1) expressed the opinion that the Department was not fair
to E-Z Drain Company when the EQ-24 product was approved, and that it
would be inappropriate for the Department to consider and allow a
performance study using the systems that were installed under that approval.

The purpose of the rule revisions is to allow new technologies to demonstrate
their effectiveness relative to the performance of the state standard. Since
both products will need to be reevaluated, past inequities, if any, are
irrelevant. The Department intends to provide several options for new
technologies to gain approval for use in Oregon and any of these options
could be used by either company having a previous approval.

Two commenters (#1 and #3) expressed the opinion that the current
performance protocol is too expensive.

The Department intends to provide several options for new technologies to
gain approval for use in Oregon. The applicant may choose any of the
options after considering cost and other factors. '

One commenter (#1 ) expressed the opinion that the Department should not
require that the two companies with Director-granted approvals to submit a
performance protocol testing proposal until after the Department completes
its development of an effective and reasonable performance protocol.

The Department has proposed an amendment that would provide for this
option until either the performance criteria for the standard disposal trench is
established, or until it is determined the criteria can not be adequately
quantified for use as a benchmark in establishing equivalent performance by
new or innovative technology or material.

One commenter (#2) expressed the opinion that OAR 340-071-0130(2)(b)(B)
should be clarified in that the submission of a performance evaluation
protocol for the Department’s approval needs to be required in order to be
considered as “in the process of evaluation”.

The Department has modified this rule to add clarity to this option.

One commenter (#2) expressed the opinion that the proposed new subsection
(10)(i) in OAR 340-071-0117 would create an alternative only to the specific
field study requirements for drain media, but would still require compliance

with sections (1) through (9) of the rule. However, portions of these sections
are premised on an evaluation of systems to be installed in the future in '

Oregon.
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RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

ATTACHMENT D

The Department agrees on this comment, and has elected not to make
amendments to the rule at this time. The concept of the proposal was
determined by staff to be better located within OAR 340-071-0116(3), thus
providing other options to establish equivalent performance for drain media
substitutes that are not connected directly to OAR 340-071-0117.

One commenter (#2 ) expressed the opinion that OAR 340-071-0116 should
contain language clearly stating that performance evaluations may be based
on an evaluation of previously installed systems.

The Department has proposed an amendment to this rule that would allow
submittal of an alternative protocol that demonstrates statistically equivalent
or better performance when compared to performance criteria to be
established by the Department for a standard disposal trench.

One commenter (#2) expressed the opinion that the proposed amendment to
OAR 340-071-0116(5)(b)(A), modifying the formula for adjusted trench
length, the “W™ factor needs to be in units of feet instead of inches.

The Department agrees that the formula should be expressed in appropriate

‘units. The change in the formula included in the draft rules is not included in

the rules recommended for adoption for both technical and administrative
reasons.

‘One comumenter (#2) expressed the opinion that the adoption of an altemative

performance process should be accompanied by elimination of the
authorization in OAR 340-071-0130(2)(b)(B) to install previously approved
drain media substitutes at the manufacturer’s recommended size, to be
replaced with language for sizing only as approved by the Department. To
allow products to be installed at sizes that have not been approved by the
Department is inconsistent with ORS 454.615.

Only 2 companies have previous approvals subject to this section. If those
companies want to test their product at sizes other than approved by the
Department, this section defines the assurances the company must make to
protect the public.

One commenter (#2) expressed the opinion that the phrase “and sized
according to appropriate manufacturer’s recommendation with Department
concurrence,” should be removed from OAR 340-071-0130(2)(b)(B).

o - | ~ Attachment D, Page-3



RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

ATTACHMENT D

The Department is recommending this rule language be amended to provide
that 1f a manufacturer proposes to reduce the trench length otherwise
required with the use of drain media, the manufacturer must otherwise
comply with all condrtions within the Director’s pre-July 1, 1999 approval
letter (except for those pertaining to trench length), must be in the process of
a performance/testing evaluation consistent with OAR 340-071-0116(3), and
must comply with other safeguards before concurrence would be granted.

One commenter (#2) expressed the opinion that the Department’s rules
should continue to allow previously approved or new products (including
new product sizes) to be approved through a scientifically sound, peer-
reviewed performance evaluation process approved by the Department.

The proposed rules provide several options for product approval, including a
performance evaluation process.

Y

One commenter (#2) expressed the opinion that the requirements contained in
OAR 340-071-0130(2)(b)(i) through (iii) are burdensome restrictions that
should be eliminated or modified. If modified, they should more clearly
reflect the actual likelihood of harm associated with the continued
installation. '

These requirements intended to protect property owners using the
experimental technology while it is being tested. If the technology does not
perform adequately, the property owner should not bear the cost of repair or
replacement of the system.-

One commenter (#2) expressed the opinion that if the Department uses the
Environmental Technology Verification (ETV) program, or a similar process,
to evaluate performance, it is likely that existing rules would require
amendment to clanify that previously approved products engaged in that
process may continue to be installed in Oregon. The commenter suggested
that OAR 340-071-0130(2)(b)(B) be amended to allow previous product
approvals to remain in force without a performance evaluation.

The proposed rules allow existing approvals to remain in force while the

Department defines the performance of the standard rock filled trench.

One commenter (#2) expressed the opinion that retention of the requirements
set forth in OAR 340-071-0130(2)(b)(B)(i) through (ii1), for previously
approved systems pending completion of a performance evaluation, could
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RESPONSE:

COMMENT:
RESPONSE:

COMMENT:

RESPONSE:

ATTACHMENT D

impose substantial additional costs on these systems, thus have a very
substantial effect on housing costs in Oregon.

The Department is recommending amendments to this portion of the rule to
clarify that these provisions only apply to installations that employ reductions
in trench length, and only while the performance study is in progress.

One commenter (#3) expressed the opinion that the Department amend OAR
340-071-0130(2)(b) so that current approved products would not loose their
approvals by August 1% if a performance protocol is not submitted.

The Department has proposed an amendrrient to this rule that would delay the
expiration date for the affected Director-granted approvals.

One comimenter (#3) expressed the opinion that existing rules be modified to
provide for an efficient and cost-effective performance protocol.

The Department is proposing an amendment that offers other options. The

manufacturer may choose any of the options after considering cost and other
factors.
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ATTACHMENT E

Detailed Changes to Original Rulemaking Proposal made in Response to Public Comment

Proposed Rule (Attachment A)
OAR 340-071-0116 Review Criteria for New or Innovative Technology or Materials.

€y

Supplemental to the requirements described in section (2) of this rule, field studies
conducted to demonstrate equivalent or better performance of material used as a

substitute for drain media shall have been conducted substantially in conformance with
the testing protocol described in OAR 340-071-0117, or an alternative protocol having
scientific merit that is acceptable to the Department. An alternative protocol must
demoustrate statistically equivalent or better performance when compared to
performance criteria to be established by the Department for the standard disposal
trench installed consistent with OAR 340-071-0220.

Hearing Proposal:
OAR 340-071-0117 Performance Evaluation of New or Innovative Technology or Materials.

(10)(D)

Reason:

If an alternative fest protocol is proposed that complies with criteria (1)-(9) of this
section, the Department may approve the protocol if it finds that the proposal is
scientifically valid and will provide data addressing the two climatic regions and
three common soil types in Oregon.

After review, staff believed the proposal to provide the option for alternative
performance protocols is better to be located in the rule that requires a performance
evaluation, rather than located in the rule developed for performing the study in Oregon.
This new option clearly opens the door for consideration of scientifically based
performance evaluations conducted in other places besides Oregon. '

Proposed Rule (Attachment A)
OAR 340-071-0116
(5)Xb)(A) The Department is no longer proposing an amendment to this paragraph of the rule.

Hearing Proposal
0OAR 340-071-0116
(5)(b)(A) The trench shall be excavated in conformance with the trench standards described in

OAR Chapter 340, Division 071. However, due to the design configuration of the
substitute material for drain media, the trench width may be less than 24 inches wide
provided the trench length is increased to compensate for the loss of the bottom surface
area using the following formula:

- Adjusted Trench Length =

Where:

W = the reduced trench width in inches;

L = the original trench length as specified in paragraph (5)(b)(F) of this
rule.
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Reason: The Department finds the notice of intended action on this proposed amendment was
defective. Therefore, proposed amendments to this paragraph of the rule are withdrawn.

Proposed Rule (Attachment A)

OAR 340-071-0130(2)

(b) On fMarehi{ August 31, 2000, each approval for new or innovative technology or material
that was granted by the Director prior to July 1, 1999, shall expire unless the new or
innovative technology or material is:

(A)

(B)

found to be in conformance with the prescriptive standard option
described in OAR 340-071-0116; or

in the process of an evaluation in conformance with the testing or
performance protocol feriteriaf described in OAR 340-71-0116(3)
FHA-. At the conclusion of the evaluation, frhich-shall not-exceed
threeyears;§ the Director may approve the new or innovative
technology or material if it meets the criteria. While engaged in the
fperformaneef evaluation, materials with a current approval from the
Director for use as a drain media substitute may be allowed through a
construction-installation permit. If all the requirements in the
approval letter are met except for those pertaining to trench length,

with Department concurrence the trench length may be reduced

fandsized] according to the appropriate manufacturer's recommendation

frith-Department eoneurrencel] , provided the following conditions are

met:

(i) The manufacturer provides a written warranty acceptable to the
Department that provides for repair or replacement if the
material is found to be defective or contributes wholly or in part
to a failure of the absorption facility;

(ii) The manufacturer, installer or property owner provides a bond or

other security acceptable to the Department, assuring the repair
or replacement of the absorption facility that the Department
finds to be defective or to be contributing to the failure of the
facility. The amount of the bond or security shail be based on

- the projected number of systems installed during the evaluation
period at $2500 per system. The bond or security must be
maintained for 5 years, or until the drain media substitute as
installed has been approved as provided in subsection (2)(a) of
this rule, or until the system is decommissioned, whichever is
sooner;

(i)  The property with a system proposed to be installed at the
appropriate manufacturer’s recommended sizing, must have
sufficient area available to accommodate an initial and
replacement system at a size that would otherwise be required by
these rules.
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c Notwithstanding the provisions of subsection (2)(b) of this section, approvals
oranted by the Director for new or innovative technology or material prior
- to July 1, 1999, shall not expire until after the Department either establishes
the performance criteria for a standard disposal trench, or determines the
criteria can not be adequately quantified for use as a benchmark in
establishing equivalent performance by a new or innovative technology or
material. '

Hearing Proposal and Reason:
The Department did not originally propose amendments to this rule. However, publi¢c comment
included many recommendations that changes be made to this rule. In addition, the proposed rule
amendments to OAR 340-071-0116(3) opens the door for consideration of other evaluation
protocols to establish equivalent performance, and to be of value to the two companies holding
approvals (granted prior to July I, 1999), modifications to this rule are necessary. The
expiration date for these prior approvals was modified through adoption of a temporary rule by
the Commission earlier this year, to allow time for each company additional time to submit a
performance testing protocol, and thereby cause the company’s approval to not expire for the
duration of performance evaluation. Because a temporary rule is valid only for a maximum of
180 days before it expires, it is necessary to establish the date through a permanent rulemaking.

Language in paragraph (2)(b)(B) of the rule was modified to clarify that trench length reduction
could be considered and allowed provided several saftguard requirements were met. However,
the safeguard requirements would not apply to installations that comply fully with the Director’s
approval letter while the performance evaluation was underway.
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ATTACHMENT F

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal

for
Revisions to On-Site Innovative Technology Rules

Rule Implementation Pian

Summary of the Proposed Rule
The Department is proposing amendments to existing rules that establish performance-based and
prescriptive standards to be used when reviewing and authorizing new or innovative technologies

and materials for use within on-site sewage treatment and disposal systems. These amendments
will establish in rule the flexibility to consider alternate means of demonstrating the effectiveness

of a new technology.

Proposed Effective Date of the Rule

Approximately August 1, 2000

Proposal for Notification of Affected Persons

Copies will be sent to the 2 immediately affected businesses. The rule changes will be included in
copies of rules including the on line version.

Proposed Implementing Actions

None Required

Pfoposed Traiﬁng/Assistance Actions

None Required
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State of Oregon
Department of Environmental Quality Memorandum

Date: June 26, 2000

To: Environmental Quality Commigsion

From: Langdon Marsh, Directq y

.
Background
In 1998 the Division Administrators asked staff to address some concemns regarding the
Department's process of public participation in permitting decisions. An internal work group was
composed of regional and program staff, public affairs and the Director's office. Of particular
concern to the group was how to involve the public earlier in the permit development process for
those permits that are of great environmental concern. On the other hand, there are certain
situations were a streamlined process is appropriate including renewals with no change or
admunistrative changes. Another source of concern and frustration for staff is that many issues
raised by the public are issues we have no authority to address. The workgroup felt that the public
not only wants to review the permit record, they want to have a real opportunity for input into the
decision. The current process does not allow enough time for the detailed review and comment
preparation that is necessary for this to occur.

Subject: Agenda Item G, Public
Meeting: July 14, 2000

cipation Procedures for Permit Decisions, EQC

The work group developed a system of categories that would provide increased public participation
depending on the anticipated level of public concemn, potential environmental harm and legal
requirements regarding the permit action. The lowest category will include those permit actions
over which the Department has no discretion and has no environmental impact; the highest category
includes new major sources or a major modification to that source. Additionally the Department
retained the discretion to "bump' a source to a higher category based on anticipated public interest
in the source, the compliance and enforcement history of the facility or owner, or the potential for
significant environmental or public harm due to the location or type of facility.

The categories were developed to require more public participation earlier in the process on "'major’
permitting decisions (See Attachments A and B). The highest category requires the Department to
conduct a community involvement meeting prior to the drafting of the pertnit and to create an
information repository in the community where the facility will be located. This earlier public
process will help ensure communication between the community, the applicant and the Department
which is critical to defining issues, identifying options and fostering a sense of cooperation between
each of these parties. -

In 1999, the Department convened an advisory committee to review the Department's proposed
category process. The advisory committee was composed of representatives of each permit
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program along with environmental and public interest groups (See Attachment D). The advisory
committee spent approximately 75% of its time discussing the content of the Department's public
notices and how we could be more effective in communicating with the public. They felt that the
Department was not doing a good job of explaining to the public what the Department needs to
make its decision. They worked extensively on what elements should be included in the notice to
provide the public with the information it needs to prepare comments on draft permits and how the
Department could improve its public notices by writing in a less technical manner. The advisory
committee developed approximately 20 elements - some of which are beyond the Department's
current capabilities. Others may only be appropriate for certain types of permits. The Department
made the commitment fo require 12 elements in its rules and discuss the remaining elements in
puidance (see Attachment C). Additionally they suggested that the Department develop a pamphlet
on how to prepare effective public comments.

Summary of Public Input Opportunity

An advisory committee met 4 times in 1999 and 2000 to work on the category process. The
advisory committee spent the majority of their time discussing how the Department could
improve its public notices to better inform the public. Of particular concern was the lack of
clear information on what the Department has the authority to address and what is beyond the
scope of the permit. They felt that information on environmental or health impacts of the
source needs to be related to the public in a way that is understandable.

Intended Future Actions

Public Affairs is currently working on revising the Public Notice and Involvement Guide to
reflect the changes in the public process. They are also creating templates for more
understandable permit notices and creating a pamphlet on how to provide the Department with
effective public comments.

The Department will be issuing the public notice on the proposed rule changes in mid-July.
The hearing to take comments on the proposed rules will be on August 23 at 1:00 p.m.
Written comments will be accepted through the end of August. The Department intends to
bring the final rule adoption package to the Commission at the end of September.

Attachments

A. Category Elements

B. Flowcharts of Category 3 and Category 4

C. Elements of a Public Notice

D. Advisory Committee Members
Report Prepared By: Susan M. Greco
Phone: (503) 229-5213
Date Prepared: June 26, 2000



CATEGORY ELEMENTS

CATEGORY 1 CATEGORY II CATEGORY OI CATEGORY IV

No notice prior to No notice prior to No notice prior to Notice sent prior to

developing draft developing draft developing draft developing draft

permit permit permit permit
30 day notice of
informational meeting
(question/answer

- session)

No notice sent of draft | Notice of draft permit | Notice of draft permit | Notice of draft permit

permit sent , sent sent

No written comment | 30 day written 35 day written 40 day written

period comment period comment period comment period

No hearing No hearing Hearing at request of | Automatic hearing

10 people or with question/answer
automatically session immediately
scheduled prior to hearing

30 day notice of 30 day notice of
hearing hearing

Written comments
accepted for 5 days
following hearing

Written comments
accepted for 10 days
following hearing

Attachment A, Page 1




CATEGORY 3

APPLICATION
COMPLETE?

NO

REQUEST
MORE
INFO

h 4

HEARING

REQUEST FOR

RECEIV‘Ey

NO

APPLICANT APPLICANT SUBMITS
RECEIVESLANDUSE | | NECESSARY
APPROVAL INFORMATION
(APPLICATION) TO DEQ
NOTICE OF
COMMENT PERIOD ¢
SENT
YES HEARING NO
HEARING [% 0 SCHEDULED? ”
HELD DAYS . DAYS
N COMMENT PERIOD CLOSES <
5
DAYS

21
DAYS

DEQ DEVELOPS
DRAFT PERMIT

NOTICE OF

30
DAYS

» HEARING
MAILED
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CATEGORY 4

APPLICANT | APPLICANT SUBMITS
RECEIVESLANDUSE | | NECESSARY
APPROVAL INFORMATION
(APPLICATION) TO DEQ
REQUEST
MORE
INFO NO APPLICATION
YES
NOTICE OF INFORMATIONAL 30 INFORMATIONAL
MEETING SENT TO LIST A; DAYS MEETING HELD
INFORMATION REPOSITORY <
CREATED
LIST A: DEQ DEVELOPS
1. ZIPCODE DRAFT PERMIT
2. MAILING
LISTS
3. LOCAL /
MEDIA DEQ SENDS NOTICE
4. KNOWN OF COMMENT
INTERESTED PERIOD/HEARING
PERSONS TOLIST A
30
DAYS
HEARING COMMENT
HELD » PERIOD CLOSES
10
DAYS
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ELEMENTS OF A PUBLIC NOTICE

Elements Required for all Public Notices

Name and address of applicant and location of the facility

Type and duration of the permit

Type of facility including a description of the facility's process subject to the permit
Description of permitted substances stored, disposed of, discharged or emitted

The location and description of the documents used in preparing the draft permit

Other permits required by the Department

What opportunities exist for public comment, whether in writing or in person

Status of land use decisions regarding the facility, if applicable,

9. Name, address and telephone number of contact person from whom further information may
be obtained

10. What additional information would be helpful to the Department in making a final decision
on the draft permit.

e A o

Additional Elements Required for Permit Modifications or Renewals

1. Description of changes in facility's process and permitted substances stored disposed of,
discharged or emitted by the facility since the last permit

2. Date of previous permit

3. Compliance, enforcement and complaint history since last permit

Elements to be Included in Notice on as Available and Appropriate Basis

1. How discharges/emissions/substances stored are measures and when the measurements were
obtained

2. Other facilities owned by the same owner

3. Relation of emissions/discharges/health effects to common sources or other facilities in the
area

4. Summary of health effects of pollutants

5. Summary of current air/water quality and impact this facility will have

6. What emissions/discharges/functions of the source cannot be regulated by the Department
7. Cumulative impacts of all sources within air/watershed

8. Mapping of all similar permits within the area and total emissions/discharges from all
facilities in the area :

9. Analysis of discretionary decisions/assumptions in the permit

Attachment C, Page 1



PERMIT PUBLIC PARTICIPATION
ADVISORY COMMITTEE MEMBERS

Bob Braun

Ore-Ida Foods Inc.
P.O.Box 10

Boise ID 83707

(208) 383-6404

or

Jeff Lyon

JR. Simplot Company
P.O.Box 850
Hermiston, OR 97838
(541) 564-5190

John Baldwin
University of Oregon
130 Hendricks Hall
Eugene OR 97403-5247
(541) 346-3895

Jim Craven

American Electronics Association
5285 S.W. Meadows Road

Lake Oswego OR 97035

(503) 624-6050.

William Dameworth
Pope & Talbot

P.O. Box 400
Halsey OR 97348
(541) 369-2841

Andy Hanson

Northwest Environmental Defense Center

8923 S.W. 5th Avenue
Portland OR 97219

John Ledger

Associated Oregon Industries
1149 Court Street N.E.
Salem OR 97301-4030

(503) 588-0050

Joan Saroka

Bureau of Environmental Services
1120 SW. 5™ Avenue

Portland OR 97204

(503) 823-5021

David Schreiner
Schreiner’s Iris Garden
3625 Quinaby Road N.E.
Salem OR 97303

(503) 393-3232

Bill Weber

Valley Landfill
P.O. Box 807
Corvallis OR 97339
(541) 757-9067

Ellen Wedum

153665 Wagon Trail Road
La Pine OR 97739-9366
(541) 536-1330

Angela Wilson

Environmental Justice Action Group
7945 N. Chautauqua Boulevard
Portland OR 97217-7213

Attachmen{ D, Page 1



I
MILIER|NASH | ot 15 Bancrp Tover

LIMITED LIABILITY PARTNERSHIP | ATTORNEYS AT LAW . ;:;‘rlﬂgﬂlgighg?;g:fjaeagg
(503) 224-5858
(503) 224-0155 fax

4400 Two Union Square
601_Union Street
" Seallle, WA 98101-2352
{206) 622-8484
Caroline E. Kuerschner (206) 6227485 o
kuerschner@millernash.com 900 First Inlerstale Tower

(503) 205-2549 direct line . 900 Washington Streel
Post Office Box 694

Vancouver, Washinglon 98666-0694
{360 699-4771

June 23, 2000 {360) 693-2011 fax

Environmental Quality Commission
811 S.W. Sixth Avenue
Portland, Oregon 97204

Subject: ODEQ Application No. 4570

Dear Commissioners:

As you are aware, the staff of the Oregon Department of Environmental Quality
("ODEQ" or "Department”) has recommended against the certification of Albany Paper — East
Multnomah Recycling ("EMR") as a pollution control facility. This application was first
presented to the Environmental Quality Commission ("EQC" or "Commission") on December
20, 1999. The Department's recommendation to reject the application for untimeliness failed on
a 2-2 motion by the Commission.

Since that time, the applicant, Willamette Industries, Inc. ("Willamette"), has
provided the Department with additional information regarding the construction, costs, and
operation of the facility. As confirmed by those materials, Willamette's application for pollution
control facility tax credits for EMR (" Application No. 4570") was timely filed within the
meaning of ORS 468.165. Willamette requests, therefore, that the Commission approve
certification of this pollution control facility.

L. Introduction
The following authorities and documents are enclosed for your reference:

3979 Tax Credit Review Report (9/1/93).
4129 Tax Credit Review Report (2/16/94).
4570 Tax Credit Review Report (9/30/97).
4570 Tax Credit Review Report (12/8/99).
4570 Tax Credit Review Report (1/24/00).
4948 Tax Credit Review Report (12/30/98).
5047 Tax Credit Review Report (9/99).
5103 Tax Credit Review Report (5/1/00).
5105 Tax Credit Review Report (5/1/00).

Wee ok Lo
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10. 5140 Tax Credit Review Report (5/1/00).

11. 5236 Tax Credit Review Report (5/1/00).

12.  Affidavit of Russell M. Sheffer.

13. Comments by William R. Bree, 4570 Tax Credit Review Report
(1/10/00).

14. Cooper v. Commissioner, 88 TC 84 (1987).

15.  Draft 4570 Tax Relief Application Review Report (4/4/97).

16.  Honeywell, Inc. v. Commissioner, 87 TC 624 (1986).

17. McKnight v. Commissioner, TC Memo 1990-69.

18. Memorandum from Bree to Vandehey on 12/15/99.

19.  Memorandum from Marsh to Environmental Quality Commission
of 1/24/00.

20.  Memorandum from Marsh to Environmental Quality Commission
of 11/1/99 including Exhibit E: Department of Environmental
Quality, Topic Discussion: Construction Completed and Placed in
Service (Rev 11/99).

21.  Memorandum from Vandehey to Kuerschner of 2/8/00.

22.  Nulex, Inc. v. Commissioner, 30 TC 769.

23.  Phillips v. Commissioner, TC Memo 1992-75.

24. Riss & Company, Inc. v. Commissiongr, TC Memo 1964-190 (in
relevant part).

_ EMR 1s a 50,000 square foot wastepaper collection, processing and storage center,
constructed by Willamette for the sole purpose of reducing a very substantial quantity of solid
waste. The facility consists of a building, sorting and processing equipment (including the DCE
dust filter system), and material handling equipment (including the Toledo platform scales). See
4570 Tax Credit Review Report at 2 (1/24/00).

A Definition of a Pollution Control Facility
Under ORS 468.155(1)(a),

"unless the context requires otherwise, 'pollution control facility' or 'facility’
means any land, structure, building, installation, excavation, machinery,
equipment or device, or any addition to, reconstruction of or improvement of,
land or an existing structure, building, installation, excavation, machinery,
equipment or device reasonably used, erected, constructed or installed by any
person if [the] sole purpose of such use, erection, construction or mstallation is to
prevent, control or reduce a substantial quantity of * * * solid * * * waste * * * ,
(Emphasis added). '
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Under OAR 340-016-0010(5), "[f]acility as used in context means: (a) A
pollution control facility as set forth in ORS 468.150 and ORS 468.155; or (b) The facility as
claimed in the application.” (Emphasis added)."

The term "facility," however, does not include

"[a]ny distinct portion of a pollution control facility that makes an insignificant
contribution to the principal or sole purpose of the facility, including the
following items: (A) Office buildings and furnishings; (B) Parking lots and road

- improvements; (C) Landscaping; (D) External lighting; (E) Company or related
signs; and {(E)} Automobiles * * *." ORS 468.155(3)(d).

As discussed below, EMR meets both the definitional requirements under ORS
468.155 and is, as stated by the Department, "the claimed facility" in Application No. 4570.

B. Scope of the Claimed Facility for Application No. 4570

The Department's most recent Tax Credit Review Report correctly defines "[t]he
claimed facility [as] a wastepaper collection, processing and storage facility" which consists of
the following components: (1) a building, including the receiving and shipping areas; (2) sorting
and processing equipment; and (3) material handling equipment. See 4570 Tax Credit Review
Report at 1-2 (1/24/00) (emphasis added). This description is consistent with Willamette's
application:

"{The claimed facility] is a facility where loose wastepaper is collected, sorted,
baled, and shipped. The overall warehouse is 50,000 ft* and includes an area for
receiving and storing loose materials, a sorting conveyor system, a baler and feed
conveyor system, a storage area for baled material, and eight space truck loading
dock, and misc. rolling stock per the following list:

Enterprise Baler (Model 16-EZRRB-200)
Krause Baler Conveyor (93KRACONV0050)
Krause Sorting Convey (93KRACONV00554B)
Michigan Wheel Loader (SN L-70v61201)
Mitsubishi 6M1b Fork Trk (SNAF89A-00546)
Mitsubishi 6M1b Fork Trk (SNAF83A-00529)

mEmoQwe

! Prior to the 1998 rules, the term "facility" was defined as a pollution control facility. Importantly,
however, throughout the time the prior administrative rules were in effect the Department consistently
defined the "facility" in Application 4570 as a "wastepaper collection, processing and storage facility,"
consisting of a building and miscellaneous handling and processing equipment. See, e.g., 4570 Tax
Credit Review Report at 1 (9/30/97); 4570 Tax Credit Review Report at 1 (12/8/99). Thus, the change in
the administrative rules has no substantive effect on the determination of the "facility" for this application.
For the sake of consistency, the term "claimed facility" is used throughout this letter.
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G. Toledo Trk Scale (100T) (SN 4320386-45U)
H. DeWald Steel Boxes (25)
AR Toledo Platform Scale (10T) (SN 78089C)
K. Cascade Steel Containers (5) '
L. Cascade Lift Ttk Rotator (SN 93721}
M. DCE Dust Filter System (SN 931395)[.]" Affidavit of James P. Aden, Y9

and Exhibit C.

Under ORS 468.155(3)(d), the DCE dust filter system and Toledo platform scales
can be excluded from EMR only if they are determined to make an insignificant contribution to
the prevention, control or reduction of solid waste — the facility's sole purpose. As presented to
the Department and the Commission, however, this is not the case. According to the Project
Engineer, "the DCE dust filter system is a necessary element of EMR essential for the facility to
perform 1ts purpose.” Affidavit of Marc W. Olson, §8. The Department's technical reviewer for
EMR concurs that the DCE dust filter system is a part of the recycling equipment for the facility:

"I do not agree that the dust control system is not part of the recycling equipment.
It is a customary part of a this [sic] type of baling system and [this] systemwas
{sic] designed with this component." Comments by William R. Bree, Tax Credit
Review Report at 2 (1/10/00).

Further, the fact that the scales are used to weigh the wastepaper conmng into the
facility, and thus calculate what is owed to the suppliers, actually supports the conclusion that the
Toledo platform scales make more than an insignificant contribution to the facility's sole
purpose, particularly when viewed in light of the requirement that recovered material must yield
a competitive end-product of real economic value. ORS 468.165(c}; OAR 340-016-0010(7).
Such factors caused the Department's technical reviewer to conciude:

"I do not agree that the scales do not meet the sole purpose test. They are a
necessary part of the recycling facility. Their sole purpose is handling recyclable
material. Purchase and sale of recyclable material is a necessary part [of] the
recycling process which must produce a salable product." Comments by William
R. Bree, 4570 Tax Credit Review Report at 2 (1/10/00).

The Department has yet to produce any evidence that these components make an
insignificant contribution to pollution control. Rather, the Department has simply concluded,
without evidence and in contradiction to the findings of the Department's technical reviewer, that
these components of the EMR facility make an insignificant contribution to the material waste
recovery process. Moreover, even if the Department did invoke the "sole purpose” requirement
for each component of the facility, this equipment would pass that test, for, as described herein,
the sole purpose of both the DCE dust filter system and the Toledo platform scales is to directly
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facilitate the recycling of a substantial quantity of wastepaper, thereby reducing the amount of
solid waste in the state

1. Application Filing Deadline

The statutes governing pollution control facility tax credits require that the
application be submitted within two years after construction of the facility is substantially
completed. ORS 468.165(6). Under the applicable regulations, "substantially completed” is
further defined as the "completion of the erection, installation, modification, or construction of
all elements of the claimed facility which are essential to perform its purpose." OAR 340-016-
0010(11) (emphasis added).’

Thus, the relevant question is whether there existed any elements of EMR (the
claimed facility) which were essential for the facility to perform its purpose {to prevent, control
or reduce a substantial quantity of solid waste), but had yet to be installed, constructed or erected
as of December 22, 1993? The answer is "Yes." '

A Construction Substantially Completed — Design, Construction, and Installation of
the Claimed Facility

As described above, the EMR facility is a wastepaper collection, processing and
storage facility consisting of a building and numerous pieces of machinery and equipment.
Among those listed items of equipment is the DCE dust filter system. See 4570 Tax Credit
Review Report at 2 (1/24/00); Exhibit C to the Affidavit of James P. Aden.

The DCE dust filter system was designed as an integral part of the Enterprise
baler to filter out the substantial quantities of dust created during the baling process. Affidavit of
Marc W. Olson, 4 4 and 9. The DCE dust filter is attached to the Enterprise baler and
comnected by a custom-designed hood that sits on top of the chamber into which the wastepaper
is dropped and compressed. Id. at §5. This design was intended to prohibit any dust from
escaping during the baling process only, and does not serve as a dust filter system for the entire
facility.

Nonetheless, the Department has concluded that the DCE dust filter system was
not essential for the facility to perform its purpose. The Department's conclusion is based on its

2 The sole purpose test for eligibility is met where "[the] sole purpose of the previously listed
components is to recycle or directly facilitate the recycling of a substantial quantity” of solid waste. 4948
Tax Credit Review Report at 2 (12/30/98) (emphasis in original). '

? Willamette acknowledges that the word "claimed" was added in the 1998 rules. As is detailed in
footnote 1, supra, this revision has no apparent effect to the certification of Application No. 4570 as it is
only recently, and after the change to the applicable administrative rules, that the Department began to use
the term "claimed facility” with respect to this application. Accordingly, to be consistent with the
Department's current Tax Credit Review Report, the term "claimed facility" is used herein.
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determination that the purpose of the dust filter system is for industrial safety and site
maintenance, and on the fact that the lessee, Far West Fibers, began operating the facility on
September 29, 1993. Memorandum from Marsh to Environmental Quality Commission of
1/24/00 at 4. '

Tuming first to the issue of industrial safety and site maintenance, it is clear that
the DCE dust filter system's purpose is not maintenance and safety. By way of analogy, the fact
the interior lighting for EMR provides an incidental benefit in the form of a safe working
environment (enabling workers to see so that they do not injure themselves) is inconsequential
because the real purpose for which such lighting was installed was to prevent, control, or reduce
a substantial quantity of solid waste. This purpose is achieved by the fact that the interior
lighting helps to get the recycling work done in an efficient manner.

Likewise, it cannot honestly be contended that the walls, roof and floor of the
building create no incidental benefits in addition to serving the facility's sole purpose of poliution
control. Rather, it is the purpose for which these elements were constructed that determines
whether they are eligible as components of a pollution control facility.

Therefore, while an incidental benefit of the roof and walls is to keep the weather
out and the building dry (so that the workers have a safe environment in which to work) these
two elements are not characterized by the Department as performing an industnal safety
function. In fact, despite such other identiftable incidental benefits, the Department has correctly
concluded: -

"The 50,000 square foot building is used to receive the loads of loose waste paper,
store both loose and baled papers and house all of the processing activities. This
1s the sole purpose for which the building is used. The new portion of the
structure, 21,000 square feet is identified as part of the claimed facility. The
receiving area, on the floor inside the building, and the shipping area, [and the] 8
loading docks are used solely to handle waste paper." 4570 Tax Credit Review
Report at 2 (1/24/00) (emphasis added).

Similarly, the real purpose for which the DCE dust filter system was constructed
and installed was to prevent, control or reduce substantial quantities of solid waste. The
"purpose of the DCE is to filter out substantial quantities of dust created during the baling
process.” Affidavit of Mark W. Olson, 4. Further, the "DCE dust filter system is a necessary
element of EMR essential for the facility to perform its purpose.” 1d. at q8.

The Department's technical reviewer for Application No. 4570 concurs that the
DCE dust filter system is a part of the recycling equipment for the facility:

"I do not agree that the dust control system is not part of the recycling equipment.
It is a customary part of a this [sic] type of baling system and [this] systemwas
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[sic] designed with this component." Comments by William R. Bree, 4570 Tax
Credit Review Report at 2 (1/10/00).

As the Commission is aware, the DCE dust filter system was an important element of the
facility's design from the inception of the project, not some belated addition determined to be
necessary after the facility was operating. See Affidavit of Marc W. Olson, 9. The delay in its
installation was thus not due to a change in the plant design, but rather to the complexity of the
machinery and the involvement of several subcontractors and equipment fabricators. Id.
Therefore,

"[fJrom an operational perspective, the information provided by [Willamette]
documents that the final operational element of the facility was not installed until
February 1994 * * * [a]nd further that all construction was not complete until
February 1994 not September or November, 1993." Memorandum from Bree to
Vandehey on 12/15/99.

Second, the date a facility is placed into operation is not determinative of the date

of substantial completion. That such dates are different and distinct is consistently reflected in
the Department's own tax credit review reports. Moreover, the fact that operations can begin
prior to the date a facility is substantially completed has been relied on by the Department to
recommend certification of pollution control facilities. For example, in the case of Application
No. 3979, the Department recommended approval for an electrostatic precipitator, which was
placed into operation on January 2, 1991, but not deemed substantially complete until March 19,
1991. See 3979 Tax Relief Application Review Report at 2 (9/1/93). As a second example, the
other facility claimed under this application was also placed into operation two months before
the system was deemed substantially complete. Id. For further examples, see 4129 Tax Credit
Review Report at 1 (2/16/94) (recommending approval where the facility was placed into
operation September 15, 1991, but not deemed substantially complete until January 15, 1992);
5140 Tax Credit Review Report at 3 (5/1/00) (approval recommended where construction was
completed one year after the facility was placed into operations). Similarly, with respect to
Application No. 4570, "the applicant appears to have established that the facility was actually put
into use before it was substantial [sic] complete." Memorandum from Bree to Vandehey of
12/15/99.

Finally, the applicable rule is written in terms of the "claimed facility." See OAR
340-016-0010(11) ("substantial completion means the completion of the erection, installation,
modification, or construction of all elements of the claimed facility which are essential to
perform its purpose") (emphasis added). Throughout this process, the Department has routinely
characterized the claimed facility as "a wastepaper collection, processing and storage facility"
consisting of a building, sorting and processing equipment, and material handling equipment.
See e.g., 4570 Tax Credit Review Report 1-2 (1/24/00). Further, Willamette, as was requested
on page 2 of the application, described the claimed facility as
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"a facility where loose wastepaper is collected, sorted, baled, and shipped. The
overall warehouse is 50,000 fi* and includes an area for receiving and storing
loose materials, a sorting conveyor system, a baler and baler feed conveyor
system, a storage area for baled material, an eight space loading dock, and misc.
rolling stock * * *" Exhibit C to the Affidavit of James P. Aden.

The list of rolling stock specifically identified the major pieces of equipment in the claimed
facility, including the DCE dust filter system. Id. Thus, irrespective of the costs eventually
determined to be eligible, the claimed facility is as defined by Willamette in its application and
by the Department in its review reports: namely, a wastepaper collection, processing, and storage
center.

Therefore, under the statutory definitions and the Department's application, EMR
was not substantially completed until April 1994, when all of the elements of the claimed facility
essential to perform its purpose were erected, constructed, and installed.

B. Construction Substantially Completed — Depreciation and Placed in Service

The Department routinely relies on accounting information to establish the date of
substantial completion. In particular, the Department's practice is to use the date an applicant
begins to depreciate its facility (i.e., the date the facility was placed into service) to establish the
date that construction was substantially completed.

1. Department Interpretation and Practice

In November 1999, the Department issued its written interpretation of the terms
"substantial completion" and "placed in service”" as used in ORS 468.165(6). That document
states:

"ORS 468.165 appears to separate the terms 'substantially completed' and 'placed
in service.! The OAR definition of 'substantially completed' and the IRS
definition of 'placed in service' have the same meaning,

To determine if an application was filed in a timely manner, the Department relies
on examples given in the federal Internal Revenue Service Code and guidance
materials. The Department recognizes that "place[d] in service" is tied to
depreciation under the IRS Code. Nonetheless, the definition and examples
‘provide the reviewers and program representatives with guidelines for filing an
application in a timely manner." Department of Environmental Quality, Topic
Discussion: Construction Completed and Placed in Service at 1 (Rev 11/99)
{emphasis added). : :
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The Department's November 1999 written interpretation is based on the
Department's practices and policies with respect to using the date of depreciation to determine
the date construction of a facility was substantially completed. Further, the written interpretation
has been relied upon by the Department to establish the date of substantial completion. See, e.g.,
Memorandum from Marsh to Environmental Quality Commission of 11/1/99 at 4 ("The topic
discussion presented in Attachment E provides guidance on how the Department determines if an
application was filed in a timely manner"); Letter from Vandehey to Kuerschner of 2/8/00 at 2
("[The interpretation] is generally used to help reviewers identify when they should ask
additional questions").

Thus, it is not at all surprising that in 1997, Willamette received a draft tax credit
review report for EMR establishing the lease date as the date of substantial completion.
Specifically, the draft report stated:

"[EMR] was substantially complete for the applicant on December 31, 1993,
when the lease between applicant and facility operator became effective." Draft
4570 Tax Relief Application Review Report at 2 (4/4/97).

In this report, the reviewer highlighted the fact that the:

"applicant is the owner but not the operator of the facility and is claiming the
facility as a leased recycling facility with a date [of] substantial completion being
the first day on which the facility began to produce lease income." Id.

Importantly, the reviewer still agrees with this assessment:

"The owner's perspective of a facility is as a financial investment rather than an
operational facility. It is reasonable that they would view the date that a facility
starts to function as a financial investment, i.e. date of the beginning of a lease or
date of placement on the books, as the date of completion of the investment in
ownership." Memorandum from Bree to Vandehey of 12/15/99.

Further, the Department's current application instructions and guidelines, as well
as the Department's web site, provide the following as examples of the date of "substantial
completion":

For some companies the date of substantial completion may be the date the
operations began or it may simply be the date of purchase. For others, [the date of
substantial completion] may be the date the asset was placed on the books or began
depreciation. Department of Environmental Quality Pollution Tax Credit
Application Instructions and Guidelines at 3, 10; http://waterquality.deq.state.or.us/
wg/taxcredits/TxCrdt_instructions.pdf. (Emphasis added).
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As written, the foregoing guideline provides four different dates, each of which
may be used to determine the date a pollution control facility was "substantially completed"”
under OAR 340-016-0010(11). Consistent with this procedure, in our May 23, 2000, meeting,
Ms. Margaret Vandehey acknowledged that the Department uses the date on which an applicant
began depreciating a facility to establish when a pollution control facility was "substantially
completed." The following authorities are all in accord with this: 5103 Tax Credit Review
Report (5/1/00) (recommending approval of a facility based on the date the facility was placed
into operation, not the date construction was determined to have been substantially completed);
5105 Tax Credit Review Report (5/1/00) (same); 5047 Tax Credit Review Report (9/99) (same);
5236 Tax Credit Review Report (5/1/00) (recommending denial of portions of a facility which
were placed on the applicant's depreciation ledger more than two years before the application
was submitted).

Finally, according to the Department, "the statutory definition of 'substantial
completion' is almost identical to the Internal Revenue Service's definition of 'placed i service'."
Memorandum from Langdon Marsh to Environmental Quality Commission of 5/1/00 at 3. In
fact, "[w]hen accounting firms or accountants complete the application they understand the two
terms to have the same meaning." Id. (emphasis added).

2. Other Authority Interpreting the Meaning of "Placed in Service.”

Under the applicable regulations, "[p]roperty is first placed in service when first
placed in a condition or state of readiness for a specifically assigned function." Treas. Reg.
§1.167(a)-11(e)(1); see also Treas. Reg. §1.46-3(d)(1)(i1) and (d)(2). Importantly, "[t]he term
‘placed 1n service' refers to the time the property is first placed in service by the taxpayer, not to
the first time the property is placed in service." Treas. Reg. § 1. 167(a) 11(e}(1) (emphasis
added).

Similarly, the Department's examples of the beginning of the depreciation period
confirm that depreciation is "unavailable until the taxpayer begins the trade, business, or income
producing activity for which the asset is intended." Department of Environmental Quality, Topic
Discussion: Construction Complete and Placed in Service at 3 (citing, Nulex, Inc. v.
Commissioner, 30 TC 769 (1958)).

In Application No. 4570, Willamette is the taxpayer and owner of the facility.

EMR was built so that the facility could be leased to Far West Fibers, Inc. ("Far West Fibers").

The income producing activity for which this facility was intended was the production of lease
payments. Affidavit of Russell M. Sheffer 4.

At no point in EMR's design, development, or construction did Willamette
contemplate operating the facility itsclf. See id. EMR began to produce lease payments on
January 1, 1994, the effective date of the lease. Id. at 8.
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Courts consistently equate the date a facility was placed in service with the date of
the related lease. See, e.g., Honeywell Inc. v. Commissioner, 87 TC 624, 628 (1986) ("new
computers originally placed in service by lease in each of the years 1976 through 1980");
Phillips v. Commissioner, TC Memo 1992-75 (oil and gas drilling rig and related equipment
placed in service in 1981 when leased); McKnight v. Commissioner, TC Memo 1990-69 ("The

. Agreement of Lease commenced on September 1, 1985 * * *, The computer equipment was
placed in service on September 1, 1985, the date the first fixed rental payment was to be paid to
Michigan Trust."); cf., Cooper v. Commissioner, 88 TC 84, 114 (1987) ("Petitioners herein
executed their lease agreements with Coordinated simultaneously with their purchase agreements
with A.T. Bliss; at that time the systems were available for use in the petitioner's profit-
motivated leasing venture. We hold, therefore that petitioners' systems were placed in service as
of the date of purchase.").

For example, in Riss & Company. Inc. v. Commissioner, TC Memo 1964-190, the
court held that the date of depreciation "refers to the time when the asset is placed in service by
the owner." The court continued, stating that the owner's

"only use of the equipment was 1ts lease to Riss & Company, therefore it was
placed in service by [the owners] on the effective dates of the lcase agreements
* ¥ % " These were the dates on which Riss & Company began the rental
payments to [the owners]. Id. (emphasis added).

EMR was not available for its specifically intended function (leasing) until
January 1, 1994, the date the facility began its intended income producing activity. Accordingly,
January 1, 1994, was the date EMR was placed in service and the date of substantial completion.

III.  Conclusion
The foregoing analysis leads to the following conclusions:

(A) the "facility” under Application No. 4570 is "a wastepaper collection,
processing and storage facility," consisting of the following components: (i) a building including
the shipping and receiving areas; (11) sorting and processing cqulpment including the DCE dust
filter; and (iii) matenial handling equlpment

(B) the DCE dust filter system and the Toledo platform scale are eligible cost
components of this facility;

(C) the DCE dust filter system is a part of the recycling equipment and thus is an
essential element of the facility;

(D) from an operational perspective, the date of substantial completion is after
January 1, 1994,



MILLER |NASH

LIMITED LIABILITY PARTNERSHIP ATTORNEYS AT LAW

Environmental Quality Commission -12 - June 23, 2000

(E) the effectivé date of the lease between Willamette and Far West Fibers was
January 1, 1994; and

(F) the date Willamette began to depreciate the EMR facility was December 31,
1993.

[

Thus, under ORS 468.165(b) as further defined by OAR 340-016-0010(i),
Application No. 4570 was timely filed on December 22, 1995, the date it was stamped as
received by the ODEQ's Fiscal Office.

Moreover, and even if the Commission does not conclude that the DCE dust filter
system is an essential clement of the claimed facility, under the Department's own interpretation
of the applicable rules and statutes, EMR was substantially complete on the date depreciation
began — December 31, 1993. Accordingly, Application No. 4570 was timely filed on December
22, 1995.

Therefore —the merits and eligible costs of this facility already being determined —
Willamette requests the Commission to certify the facility in the amount of $2,538,024.

Very truly yours,

&/ = ?@ffﬁ-/)@x/—s\

‘ Caroline E. Kuerschner

cc w/o enc: Mr. Jim Aden '

cc w/enc:  Mr. Michae] Huston
Ms. Maggie Vandehey

* This amount represents the total identified facility cost of $2,596,818 less the costs attributable to the
fire protection system and other miscellaneous deemed non-allowable by the Department in its report
dated January 24, 2000.



Application No. TC-3979

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Timber Products Co.
Medford Hardwood Plywood
PO Box 1669

Medford OR 97501

The applicant owns and operates a hardwood plywocod mill in Medford,
Oregon. _ ‘

Application was made for tax credit for an air pollution control
facility. .

Description of Facility

The claimed facilities control the emissions of three veneer dryers
and reduce emissions from the plywood sander and plytrim lines. The
facilities consist of an Electrified Filter Bed (EFB) HFC 50
electrostatic precipitator, a Northwest baghouse, and support
equipment .

Claimed Facility Cost: §729,312.64

The claimed facility replaces a previously certified pollution
control facility. On Febtruary 22, 1980, Pollution Control Facility
Certificate No. 1057 was issued to Timber Products Company for
$219,823.08, The facility consisted of two Burley scrubbers and
water treatment system to control the emissions from two veneer
dryers. The claimed facility replaces the scrubbers and utilizes
the water treatment system. In accordance with OAR 340-16-025 (g},
the applicant is eligible for the difference between the like-for-
like replacement costs of the original facility and the new
facility. The Department estimated and the applicant concurred it
would cost $240,055.13 to replace the original facility. This
estimate does not include the cost of replacing the water treatment
system since it is utilized in the claimed facility.

A distinct portion of the facility makes an insignificant
contribution to the principal purpose of polluticn control. The
applicant claimed $16,708.37 for equipment installed on their veneer
dryers and $225 for engineering work unrelated to pollution control.

Like for Like Replacement Costs: $240,055.13
Ineligible costs: $16,933.37
Adjusted Facility Cost: $472,324.14

Accountant’s Certification was provided.

The applicant indicated the useful life of the facility is ten
years.

Procedural Requirements

Thne facility is governed by ORS 468.150 through 468.190, and by OAR.
Chapter 340, Division 16¢.
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The electrostatic precipitator meets all statutory deadlines in
that:

Installation of the EFB was substantially completed on March 19,
1991, and it was placed into operation on January 2, 1591. The
Department received the application on February 10, 1993. The
Department considered this portion of the application filed in all
technical aspects on March 11, 1993, within two years of substantial
completion of the facility.

The Fabric Filters Northwest Baghouse met all statutory deadlines in
that: L

Installation of baghouse and pneumatic waste transport system was
substantially completed on November 18, 1992. The facility was
placed into operation on September 14, 1992. The Department
considered this portion of the application filed in all technical
aspects on July 22, 1993, within two years of substantial completicn
of the facility.

a i of lica
a. Rationale For Eligibility

The EFB electrostatic precipitator is eligible because the
principal purpose of the facility ia to comply with a
requirement imposed by the Department to control air
pollution. The Air Contaminant Discharge Permit for this
source, 15-0025, requires the permittee to control the
atmospheric emissions of all veneer dryers. This is in
accordance with OAR Chapter 340, Division 30, rule 021. The
emission reduction is accomplished by the elimination of air
contaminants as defined in ORS 468A.005. .

The facility consists of an Electrified Filter Bed (EFB)
electrostatic precipitator and associated support equipment.
Installation of the facility required ducting, structural
support, electrical materials, a foundation, a fire
suppression system, and contract labor. The claimed facility
controls particulate emissions to the atmosphere of the
applicants three plywood veneer dryers. The emissions consist
of hydrocarbons vaporized in the veneer drying process. The
vaporized hydrocarbons condense into liquid particulate when
exposed to ambient conditions in the atmosphere. After the
installation of the EFB, the applicant performed compliance
demonstration tests for all three veneer dryers on April 4,
1991 and August 6 & 7, 1992. The Department reviewed the
tests and acknowledged the compliance status of the veneer

dryers.

The veneer dryer exhaust is drawn though ducting by a 75 horse
power fan located between the EFE and the exhaust stack. The
ducting routes the exhaust gas stream into an evaporative
cooler where the hydrocarbons are cooled and condense into a
suspended liquid particulate. The exhaust gas stream then
passes through negatively charged electrodes. The electrodes
generate ions which impart a negative charge to the
particulate. The exhaust gas stream is then drawn into the
poaitively charged filter bed. The particulate is attracted
to the positively charged areas of the filter bed causing the
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particulate to accumulate and drop ocut of the exhaust gtream.
The filtered exhaust stream is then drawn into the stack and
vented to the atmosphere. The collected particulate seeps
down through the bed and drains out of the EFB.

The baghouse and pneumatic waste transport system is eligible
because the principal purpose of the facility is to comply
with a requirement imposed by the Department to control air
pollution. On May 25, 1990 the Department required the
applicant to present a remedial action plan to reduce the
level of particulate fallout on adjacent properties to 10
grams per square meter per month, This is in accordance with
OAR Chapter 340, Division 31, Rule 45, Particulate Fallout.
The emission reduction is accomplished by the elimination of
air contaminants as defined in ORS 46B8A.00S.

The claimed facility reduces particulate emissions from the
plywood sander and plywood trimming saws’ pneumatic waste
transport systems. The facility consists of a Fabric Filters
Northwest baghouse, a pneumatic conveyance system, and support
equipment. Installation of the pneumatic transport system
required ducting, structural materials, a fan and motor,
electrical materials, and contract labor. Installation of the
new baghouse required a support structure, a fire detection
and suppression system, a foundation, and electrical and
mechanical materials and labor.

Prior to the installation of the claimed facility the
emigsions from the plywcod plant’'s pneumatic waste transport
system were cornitrolled by a single Carcthers baghouse. The
Carothers baghouse was operating over capacity which resulted
in periodic events where air flow through the filters was
obstructed. These obstructions caused a pressure build up in
the baghouse, which pushed materials backwards through the
pneumatic transport system into the mill. When these events
occurred the pneumatic transport system was rerouted to an
uncontrolled cyclone, which contributed to the applicant’s
particulate fallout problem. Department records indicate that
these excess emission events were occurring on the average of
once a week. Sinc¢e the installation of the facility
Department records indicate excess emission events related to
the Carothers baghouse filter obgtruction have ceased
occurring.

The facility is one approach the applicant has taken toward
addressing the particulate fallout problem. The amount of
fallout on adjacent properties has decreased from an average -
of 45 grams per sguare meter each month in 1990 to an average
of 22 grams per square meter each month in 1993, The
Department has required the applicant reduce the level of
total particulate fallout to 10 grams per sguare meter per
month. The applicant is developing continuing strategies to
address the particulate fallout problem.

Eligible Cost Findings
In determining the percent of the pollution control facility
cost allocable te pollution control, the following factors

from ORS 468.190 have been considered and analyzed as
indicated:
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The extent to which the facility is used to recover and
convert waste products into a salable or usable
commodity.

A portion of the waste material retrieved by the
pneumatic waste transport system is a usable commodity
consisting of sander dust used for boiler fuel. The
average annual value of this fuel is estimated by the
Department to be $48,845.00. The EFB does not recover
or convert waste products into a salable or usable
commodity.

The estimated annual percent return on the investment in
the facility.

The average annual cash flow of the facility is
$29,646.00 which results from income generated by the
baghouse less increase in annual operating costs.
Dividing the average annual cash flow into the cost of
the facility gives a return on investment factor of 24.
Using Table 1 of OAR 340-16-30 for a useful life of ten
years gives an annual return on investment of 0%¥. As a
regult, the percent allocable is 100%.

The alternative methods, equipment and costs for
achieving the same pollution contrcl objective.

Electrostatic precipitators are technically recognized
ag an acceptable method for controlling the emissions of
particulate from veneer dryers in PM1¢ Non-Attainment
Areas. Baghouses are technically recognized as an
acceptable method for controlling the emissions of
particulate from wood waste pneumatic transport systems.

Any related savings or increase in costs which occur or
may occur as a result of the installation of the
facility.

The increase in annual operating costs of the facility
is $19,199.00. There is a savings of $32,382.00 in
maintenance and operating costs of the EFB compared to
the previous facility. However the cost of maintaining
and operating the Fabric Filters baghouse and pneumatic
waste transport system is $51,581.00 annually.

Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, control, or reduction of
air pollution.

- The eligible facility costs have been determined to be

$472,324.14 after adjusting for a distinct portion of
the facility which is not eligible for tax credit
certification. This is discussed in section 2 of this
report.

The Environmental Quality Commission has directed that
tax credit applications at or above $250,000 go through
an additional Departmental accounting review, to
determine if costs were properly allocated. This review
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was performed under contract with the Department by the
accounting firm of Symonds, Evans & Larson (see attached
report) . '

Other than the adjustments to the claimed facility cost
made by the Department referenced in section 2, the cost
allocation review of this application has identified no
issues to be resclved and confirms the cost allocation
as submitted in the application.

The actual cost of the facility properly allocable to pollution
control as determined by using this factor or these factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory
deadlines.
b. The facility is eligible for final tax credit certification in

that the principal purpose of the facility is to comply with a
requirement imposed by the Department to reduce air pollution.

c. The facility complies with DEQ statutes, rules, and permit
conditions.
d. The portion of the facility cost that is properly alloccable to

pollution contrel is 100%.

6. Director’'s Recommendation

Based upon these findings, it is recommended that a Pellution
Control Facility Certificate bearing the cost of $472,324.00 with
100% allocated to pollution control be issued for the facility
claimed in Tax Credit Application No. TC-3979.

BKF
MISC\AH72915
September 1, 1993
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SYMONDS, EVANS & LARSON
CERTIFIED PUBLIC ACCOUNTANTS

Enviromncnml Quality Commission
811 S.W. Sixth Avenue
Portland, Oregon 97204

At your request, we have performed certain agreed-upon procedures with respect to Timber

Products Company's (the Company's) Pollution Control Tax Credit Application No. 3979 (the

Application) filed with the State of Oregon, Department of Environmental Quality (DEQ) for the

Air Pollution Control Facility in Medford, Oregon (the Facility). The Application has a claimed

Facility cost of $472,324 (as amended by the DEQ). Om'procedmes. findings and conclusion are
as follows:

Procedures:

1.

We read the Application, the Oregon Revised Statutes on Pollution Control Facilities Tax
Credits ~ Sections 468.150 through 468.190 (the Statutes), and the Oregon Administrative
Rules on Pollution Control Tax Credits — Sections 340-16-005 through 340-16-050
(OAR's).

. Wereviewed certain documents which support the Application.

. We discussed the Application, the Statutes and OAR's wiih certain DEQ personnel,

including Charles Bianchi and Brian Fields.

. We discussed certain components of the Application with numerous Company personnel

including the following:

* Gary Korepta
+  Gary DelGrande
¢ Temi Haydukiwecz

. We toured the Facility with Mr, Korepta.

50003662

. We requested that Company personnel confirm the following:

~a) There were no related j)artiﬁ or affiliates of the Company which had significant

billings which were included in the Application.

9600 S.W. Oak Street, Suite 380 . Phone: {503) 244-7350
Portland, Oregon 97223 Fax: (503) 244-7331



Application No. TC4129

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1. Applicant

Fujitsu Microelectronics, Inc.
3545 North First Street
San Jose, CA 95134

The applicant manufactures semiconductor integrated circuits.

Application was made for tax credit for an air pollution control facility installed at the
applicant’s Gresham manufactunng facility.

2. Descnpnon of Facility o S S v

The claimed facilitfr controls nitric acid. emissions from semiconductor wafer pmmg
equipment. The facility consists of a process exhaust nitric (PEN) system, which
includes a wet scrubber, coalescing aerosol mist elimination filter, and support
equipment.

Claimed Facility Cost: $943,490.00

Accountant’s certification was provided.

The applicant indicated the useful life of the facility is 10 years.

3. Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16.

The facility met all statutory deadlines in that:
- Erection of the facility was substantially completed on January 15, 1992, and it was
placed into operation on September 15, 1991. The application for final certification was

received by the Departnent on August 6, 1993. The application was considered
complete on January 6, 1994, within 2 years of substantial completion of the facility.

50005284



Application No. TC-4129
Page 2

4. Evaluation of Application

Rationale For Eligibility

The facility is eligible because its sole purpose is to control air pollution. The air
contaminants controlled are toxic pollutants. The Department is currently
developing rules under Title III of the Clean Air Act Amendments of 1990, for
the control of air toxics. In the interim, the Department is implementing
guidelines that require new sources and major modifications to existing sources to
quantify their emissions of air toxics. Proposed emission levels are evaluated
relative to established significant emission rates (SER) for each air toxic. New
sources that generate air toxics above the SERs are required to model
concentration levels for site-specific conditions to determine whether emissions
meet or exceed acceptable risk levels. With the scrubbers, the emission rates for
each air toxic are below the SER. The control is accomplished by the elimination
of air contaminants as defined in ORS 468.005.

The claimed facility controls the emissions of sub-micron size nitric acid mists.

_ Semiconductor wafer processing equipment using heated nitric acid baths can
« _ produce these acid mists s a component of the fumes exhausted. Before the

PEN system was installed; acid fume exhausts from all production equipment

" were processed through a wet scrubber system. This scrubber system

periodically emitted a blue plume and equipment corrosion was visual evidence of
the nitric acid emission problem. Standard wet scrubbing alone proved to be
relatively ineffective for treatment of these small particles. The PEN system
consists of ducting, a wet scrubber, a coalescing aerosol mist elimination filter
(CECO filter), and high static pressure exhaust fans.

The PEN system collects the process exhaust that contains the nitric acid mist.
Exhausts from the production equipment are collected by the ducting and pulled
into the scrubber. The scrubber body is filled with plastic packing media with a
high surface area. Water runs over the media, thereby providing a wet surface
for the process exhaust to pass over. The system fan pulls exhaust through the
scrubber, and exhaust fumes are adsorbed onto the media surface. The process
exhaust is then pulled into ducting and routed to the CECO filter. The CECO
filter has a large water saturated internal surface area which the nitric acid mists
are adsorbed onto. The large surface area results from the fine pored high density
media the CECO filter is composed of. High static pressure exhaust fans are
needed because of the high density of the filter.

Following the installation of the PEN system, the blue plume was eliminated, and
the corrosion was halted. Furthermore, air monitoring results using U.S.
Environmental Protection Agency Method 5 indicate a reduction in nitric acid
emissions from 3.885 pounds per hour before entering the CECO filter to

0.048 pounds per hour after exiting the filter.

50005285
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Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable to
pollution control, the following factors from ORS 468.190 have been considered
and analyzed as indicated:

1. The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The facility does not recover or convert waste pmducté into a salable or
usable commodity. *

2. The estimated annual percent return on the investment in the facility.

The annual operating expenses exceed income from the facility, so there
is no return on investment,

3. The alternative methods, equipment, and costs for achieving the same
pollution conr.rol ob;ecﬂve . . .

Scrubbers are technic&lly recognized as an acceptable method for
controlling the emissions of particulate from semiconductor plants. A -
conventional scrubber was installed before the installation of the
scrubbers with the CECO filters, but it was ineffective.

4, Any related savings or increase in costs that occur or may occur as a
result of the installation of the facility.

The applicant realizes a savings of $5,000 per year, the cost of replacing
corroded equipment. The increase in annual operating cost of the facility
is approximately $24,439 per year from the increased use of electricity.

5. Any other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to the prevention, control, or
reduction of air pollution.

The Environmental Quality Commission has directed that tax credit
applications at or above $250,000 go through an additional Departmental
accounting review, to determine if costs were properly allocated. This
review was performed under contract with the Department by the
accounting firm of Symonds, Evans & Larson (see attached report).

The cost allocaﬁon review of this application has identified no issues to

be resolved and confirms the cost allocation as submitted in the
application.

50005286
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The actual cost of the facility properly allocable to pollution control as determined by
using these factors is 100 percent.

5. Summary
a.  The facility was constructed in accordance with all regulatory deadlines.

b, The facility is eligible for final tax credit certification in that the principal
purpose of the facility is to comply with a requirement imposed by the
Department to gontrol air pollution.

c. The facility complies with Department statutes, rules, and permit conditions.

d. An independent aocbunting firm under contract with the Department has
toncluded that no further review procedures be performed on TC-4129 (see
attachment).

e. The portion of the facility cost that is allocable to pollution control is 100
percent. - - . : )

4
"

6. Director's Reco_mmendatiggl
Based upon these findings, it is recommended that a Pollution Control Facility Certificate

bearing the cost of $943,490.00 with 100 percent allocated to pollution control, be issued
for the facility claimed in Tax Credit Application No. TC4129.

Tonia C. Garbowsky : PRC Environmental Management, Inc.
February 16, 1994
MISC\AH73310
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Tax Credlt
Review Report

Revised $/30/97

Pollution Control Facility Tax Credit: Solid Waste

Final Certification
ORS 468.150 -- 468.190
OAR 340-016-0005 — 340-016-0050

Applicant Identification
The applicant is a C Corporation operating
as a producer of linerboard and bagpaper
taking tax relief under taxpayer
identification number 93-0312940. The
claimed facility is owned by the applicant,
Willamette Industries, Inc. and leased to an
independent facility operator, Far West

- Fibers.:

The applicant’s address is:

3800 First Interstate Tower
Portland, OR 97201

Technical Information

Department’s

Action: REJECT -
Untimely Submittal

Applicant Willamette Industries, lnc
Application No. 4570
Claimed Facility Cost - $2,596,818
Claimed % Allocable 100%
Useful Life 7 years

Facility Identtﬁcatwn

The certificate will identify the facﬂlty as:

Ebterprise Baler (Model 16-ezrrb-200), Kraus
Baler Conveyor (93KRACONYV0050) Krause
Sorting Conveyer (93KRACONYV0050),
Michigan Wheel Loader (SN L-70v61201),
Mitsubishi 6Mlb Fork Trk (SNAF89A-00546),
Mitsubishi 6Mlb Fork Trk(SNAF89A-00529),
etc.

The facility is located at:

12820 NE Marx Strect
Portland, OR 97230

The facility is a wastepaper collection, processing and storage facility which consists of a 50,000
square foot building including receiving, and sorting areas, sorting conveyor system, baler, baler feed
conveyor system, storage area for baled material, eight space truck loading dock, and nuscella.neous
material handling and processing equipment.
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'Eligibility According to ORS 468.165 (6), failure to file a timely application as shown in the
Timeliness of Application section below shall make the facility_ineligible for tax credit certification.

ORS 468.155 The sole purpose of this new building, machinery and equipment is to
(1)(a) prevent, control or reduce a substantial quantity of solid waste.
ORS 468.155 The facility provides a material recovery process which obtains useful matenal
(1)(b)(D) from material that would otherwise be solid waste as defined in ORS 459.

Timeliness of Application

The application was not submitted  Application Received 12/26/1995
within the timing requirements of  Application Substantially Complete

ORS 468.165 (6). Far West Construction Started 05/01/1993
Fibers, an independent recycling  Construction Completed 11/27/1993
company, began operations in the Facility Placed into Operation 12/31/1993

claimed facility on September 27,
1993, over three months before
the lease was signed. The Department asserts that this is the date the construction of the
facility was substantially complete.

However, the applicant claims the date of substantial completion of the facility is January
1, 1994, the date the lease was signed. The applicant claims that as the lessor of the
facility and the fact that there was no lease between the independent recycling company
and the applicant until January 1 1994; the date of substantial completion of the facility
should be determined to be the effective date of the lease. Since this date is within two
years after construction of the facility was substantially completed the applicant would
have submitted a timely application.

~ The Department of Justice can see no legal basis for the applicant’s interpretation of the
statute. Therefore, the Department recommends the Envirommental Quality
Commission deny this application.

Facility Cost

$2,596,818

Salvage Value $ -
Government Grants $ -
Other Tax Credits $ -
Insignificant Contribution (ORS 468.155(2)(d) $ -
Ineligible Costs - $2,596,818
Eligible Facility Cost $0
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Facility Cost Allocable to Pollution Control

The facility as claimed on the application does not meet the definition of a facility
integral to operation of the applicant business based on the four factors listed in OAR
340-16-030(1)(g).

According to ORS.190 (1), the following factors were used to determine the percentage
of the facility cost allocable to pollution control.

Factor Applied to This Facility o
ORS 468.190(1)(a) The facility is used exclusively to process recyclable material. The
Salable or Usable percent allocable by using this factor is 100%.
Commodity _
ORS 468.190(1)(b) The useful life of the facility is 7 years. Since the facility lease is
Return on Investment for 20 years and the use of the facility to the applicant is as a leased

property the Department recommends that the useful life of the
facility be set at 20 years. However, the lease payments from the
claimed facility do not have a significant impact on the income of
the applicant’s business.

The average annual cash flow for the facility is determined by the
fixed rate in the facility lease. The average annual income from this
lease is $135,000. The lease payment includes office and other
space not included in the claimed facility. The portion of the lease
payment allocable to the claimed facility is correctly stated as 93%
or $125,550. This cash flow and the claimed facility cost result in a
return on investment factor of 20.68. By using Table 1 in OAR 340,
Division 16, a $2,596,818 facility with a useful life of 20 years and
an average annual cash flow of $125,550 results in a return on
investment of 0% and therefore 100% of the facility cost is properly
allocable to pollution control. '

ORS 468.190(1)(c) The applicant considered other methods for reducing solid waste

Alternative Methods and determined that this method was environmentally acceptable
and economically feasible. It is the Department’s determination that
the claimed facility is an acceptable method of achieving the
material recovery objective.

ORS 468.190(1)(d) No savings or increase in costs. Material génerated from thi's
Savings or Increase in facility is sold to the applicant or other users at fair market value, _
Costs )

50007024
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ORS 468.190(1)(e) No other relevant factors.
Other Relevant Factors

Considering these factors, the percentage allocable to pollution control is 100%.

Compliance . -
The facility is in compliance with Department rules and statutes and with EQC orders.

Reviewers: William R Bree, DEQ
M.C.Vandehey, DEQ
Larry Knudsen, Department of Justice

50007025



Tax Credit
Review Report

EQC 9912

Pollution Control Facility Tax Credit: Solid Waste

Final Certification
ORS 468.150 -- 468.190
QAR 340-016-0005 -- 340-016-0050

Applicant Identification
The applicant is a C Corporation, a

manufacure of linerboard and bagpaper.

The taxpayer’s identification number 93-
0312940.

The applicant’s address is:

3800 First Interstate Tower
Portland, OR 97201

Technical Information

Director’s

Recommedation: REJECT
Untimely Submittal
Applicant Willamette Industries, Inc
Application No. 4570
Claimed Facility Cost ~ $2,596,818
Claimed % Allocable 100%
7 years

Useful Life

Facility Identification
The facility is identified as:

Ebterprise Baler (Model 16-¢zrrb-200), Kraus
Baler Conveyor (93KRACONV0050) Krause
Sorting Conveyer (93KRACONV(050),
Michigan Wheel Loader (SN L-70v61201),
Mitsubishi 6MIb Fork Trk (SNAF89A-00546),
Mitsubishi 6Mlb Fork Trk(SNAF89A-00529),
etc.

The claimed facility 1s owned by the applicant,
Willamette Industries, Inc. and leased to an
independent facility operator, Far West Fibers.
The facility is located at:

12820 NE Marx Street
Portland, OR 97230

The facility is a wastepaper collection, processing and storage facility which consists of a 50,000
square foot building including receiving, and sorting areas, sorting conveyor system, baler, baler feed
conveyor system, storage area for baled material, eight space truck loading dock, and miscellaneous -
material handling and processing equipment.

4570 Review Report Last printed 12/08/99 5:19 PM
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Application No. 4570

Eligibility .
ORS 468.155 The sole purpose of this new building, machinery and equipme
(1)(a) control or reduce a substantial quantity of solid waste.

Page 2

nt is to prevent,

ORS 468.155 The facility provides a material recovery process which obtains useful material
{(1)(b)(D) from material that would otherwise be solid waste as defined in ORS 459.

Timeliness of Application
The application was not submitted

within the timing requirements of  Application Received 12/26/1995
ORS 468.165 (6). Far West Application Substantially Complete 10/12/1997
Fibers, an independent recycling Construction Started 05/01/1993
company, began operating the Construction Completed 9/27/1993
facility on September 27, 1993, Facility Placed into Operation 9/27/1993

over three months before the lease
was signed. The Department
considers September 27, 1993 as the date construction was completed.

The applicant claims the date of substantial completion of the facility is January 1, 1994,
the date the lease was signed. The applicant claims that as the lessor of the facility and

the fact that there was no lease between the independent recycling company and the

applicant until January 1, 1994, the date of substantial completion of the facility should

be determined to be the effective date of the lease. This date is within two years after

construction of the facility was substantially completed and the application would have

been submitted in a timely manner.

Facility Cost

Claimed Facility Cost : $2,596,818
Non-allowable Costs - $2,596,818

Allowable Facility Cost . s0 -

Facility Cost Allocable to Pollution Control
The facility as claimed on the application does not meet the definition of a facility

integral to operation of the applicant business based on the four factors listed in OAR
340-16-030(1Xg).

50005530
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According to ORS.190 (1), the following factors were used to determine the percentage
of the facility cost allocable to pollution control.

Factor

Applied to This Facility

ORS 468.190(1)(a)
Salable or Usable
Commodity

ORS 468.190(1)b) Return
on Investment

ORS 468.190(1)(c)
Alternative Methods

ORS 468.190(1)(d)
Savings or Increase in
Costs

ORS 468.190(1)(e) Other
Relevant Factors

The facility is used exclusively to process recyclable material. The percent
allocable by using this factor is 100%.

The useful life of the facility is 7 years. Since the facility iease is for 20
years and the use of the facility to the applicant is as a leased property the
Department recommends that the useful life of the facility be set at 20
years. However, the lease payments from the claimed facility do not have
a significant impact on the income of the applicant’s business.

The average annual cash flow for the facility is determined by the fixed rate
in the facility lease. The average annual income from this lease is

~ $135,000. The lease payment includes office and other space not included

in the claimed facility. The portion of the lease payment allocable to the
claimed facility is correctly stated as 93% or $125,550. This cash flow and
the claimed facility cost result in a return on investment factor of 20.68.
By using Table 1 in OAR 340, Division 16, a $2,596,818 facility with a
useful life of 20 years and an average annual cash flow of $125,550 resuits
in a return on investment of 0%; therefore 100% of the facility cost is
properly allocable to pollution control.

The applicant considered other methods for reducing solid waste and
determined that this method was environmentally acceptable and
economically feasible. It is the Department’s determination that the
claimed facility is an acceptable method of achieving the material recovery
objective.

No savings or increase in costs. Material generated from this facility is
sold to the applicant or other users at fair market value.

No other relevant factors.

Considering these factors, the percentage allocable to pollution control is 100%.

Compliance

The facility is in compliance with Department rules and statutes and with EQC orders.

Reviewers: William R Bree, DEQ

-

M.C.Vandehey, DEQ

50005531
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Director’s
Recommendation: REJECT

Untimely Submittal .
Applicant Willamette Industries, Inc
Application No. 4570

Claimed Facility Cost ~ $2,812,715
Claimed % Allocable 100%

T ax Cr e dl t : Useful Life 20 years
Review Report

EQC 6002

Pollution Control Facility Tax Credit: Solid Waste
Final Certification

ORS 468.150 -- 468.190

OAR 340-016-0005 -- 340-016-0050

Applicant Identification

The applicant is a C Corporation, a
manufacture of linerboard and bagpaper.
The taxpayer’s identification number 93-
0312940.

The applicant’s address is: ] Loader (SN L-70v61201),
i 6Mlb Fork Trk (SNAF89A-00546),

3800 First Interstate Tower Ib Fork Trk(SNAF89A-00529),

Portland, OR 97201

claimed facility is owned by the applicant,
lamette Industries, Inc. and leased to an
independent facility operator, Far West Fibers.
The facHity is located at:

12820 NE Marx Street

Poriland, OR 97230
Technical Information
The claimed facility is a wastepaper collection, processing and storage facility. The facility receives
waste paper from independent collectors who recover the waste paper from residentiai and
commercial generators. The waste paper deliveries are received, weighed, and transported to
temporary storage areas, separated by type of paper. The paper is removed from storage and S
transported to a processing area where it is goes through a sorting process, often with the use of a B
sorting conveyor system. Sorted paper is transported from the sorting system to a baler where it is
baled. The paper bales are weighted, labeled, and transported to a bale storage area, again separated -

4570 Review Report Last printed 01/24/00 3:12 PM
: 50009055



Application No. 4570
Page 2

by type of paper. Eventually bales are removed from storage and loaded into trucks or shipping
containers, the loads are weighed and transported to paper mills to be recycled into new paper
products.

The claimed facility consists of the following components:

« Building, including the receiving and shipping areas:

At the time of application the facility received, processed and shipped approximately 3,000 tons per
month of waste paper. The 50,000 square foot building is used to receive the loads of loose waste
paper, store both loose and baled papers and house all of the processing activities. This is the sole
purpose for which the building is used. The new portion of this structure, 21,000 square feet is
identified as part of the claimed facility. The receiving area, on the floor inside the building, and the
shipping area, 8 loading docks are used solely to handle waste paper.

» Sorting and processing equipment:

Most of the waste paper is sorted through a Krause sorting system that includes feed and sorting
conveyors, platform with sorting stations, and steel sorting containers. Sorted paper is baled using an
Enterprise baler equipped with a feed conveyor, ruffler, dust filter, and auto-tie system. Finished
bales are weighted, labeled, and stored in stacks for future shipment.

» Material handling equipment
The claimed facility includes a variety of material handling equipment necessary to move loose sortt

and unsorted waste paper, waste paper bales, and steel sorting containers. This includes one wheel
loader for moving loose paper and two fork lift trucks for moving bales and sorting containers.
Equipment for the forklift trucks includes a lift truck rotator for dumping sorting containers. Sorting
containers include Cascade steel containers and DeWald steel boxes.

Material handling equipment also includes two scales. The 100 ton Toledo truck scales is used to
weigh incoming loads of loose paper and outgoing shipments of baled paper. The 10 ton Toledo
platform scales are used to weigh sorted waste paper in boxes and individual paper bales.

Eligibility
First Level Eligibility
ORS 468.155 The sole purpose of this new building, machinery and equipment is to prevent,
(1)(a) control or reduce a substantial quantity of solid waste.
ORS 468.155 The “purpose” of the fire protection system is not to prevent, control or reduce a
(1)(@) substantial quantity of solid waste.
ORS 468.155 The “purpose” of the DCE dust filter system is not to prevent, control or reduce a
(1)(a) substantial quantity of solid waste. As stated in the Affidavit of Marc W. Olsen,
Willamette Industries, Inc., Project Manager, East Multnomah County Recycling,
dated December 8, 1999: “The DCE dust filter system lowers the level of dust in~
the building, keeps dust out of the work area and off the equipment, and helps
insure safe driving conditions for forklift operators in the facility.” This

4570_0002_Willamette.doc Last printed 01/24/00 3:12 PM 50009056



Application No. 4570
Page 3

component is not eligible as an air pollution control facility since it fails the
definition of an air pollution control facility for tax credit purposes.

ORS 468.155 The “purpose” of the scales is not to prevent, control, or reduce a substantial
(1)(a) quantity of solid waste. The purpose of the scales is used by Far West Fibers to
bill their suppliers.
ORS 468.155 The sole purpose of the facility is accomplished by a material recovery process
(1)(bYD) which obtains useful material from material that would otherwise be solid waste
as defined in ORS 459.

Timeliness of Application
The application was not submitted
within the timing requirements of
ORS 468.165 (6). Far West
Fibers, an independent recycling
company, began operating the

facility on September 27, 1993,
over three months before the lease
was signed. The Far West Fibers
plant personnel affirmed
September 27, 1993, as the date
the facility began operating for
pollution control purposes;
therefore, the Department
considers September 27, 1993 as
the date construction was
completed.

The applicant claims the date of
substantial completion of the
facility is January 1, 1994, the
date the lease was signed. As the
lessor of the facility and the fact

Application Received
Additional Information Requested

Letter Requesting Additional Time to

Provide Additional Information
Reminder of Expiration of 180

Period to Provide Additional Info
Additional Information Provided
Application Complete '
Scheduled Before Commission

Additional Information Provided

Additional Information Provided

Additional Information Provided —
Cost Documentation

Construction Started

Construction Completed

Facility Placed into Operation

12/26/1995

06/12/96

12/2/96

05/01/97

5/30/97

10/12/1997

11/21/97

12/11/98

11/18/99

12/20/99

12/8/99

12/10/99

1/06/99

05/01/1993

9/27/1993

9/27/1993

that there was no lease between Far West Fibers and the Willamette Industries until January 1, 1994,
the date of substantial completion of the facility should be determined to be the effective date of the
lease. This date is within the two-year period to file an application after substantial completion of the

facility construction.

On December 8, 1999 and December 10, 1999, Willamette Industries presented information that had
not been previously presented to the Department — two years after they received a copy of the

finalized Review Report and beyond the 180 days in which they had to submit additional

information. They claimed that two elements had not been completed until after December 31,
1993; therefor, the facility was not substantially complete.

4570_0002_Willamette.doc Last printed 01/24/00 3:12 PM
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Facility Cost
Claimed Cost
Unclaimed Allowable Cost

Fire Protection System allocated to EMR

DCE Dust Filter System
Scales

Misc. (Signs, curbs, fences, landscaping)

Non-Allowable
Allowable Facility Cost

Amount

8,500.00
6,500.00
14,626.80
2,775.00
14,813.20
1,390.00

Fire
Protection

B 9 A

47,215.00

DCE Dust
Control

8,404.00
8,265.03
4,341.50
4,341.50

Al a8 o o

25,352.03

17,333.33
2,690.00
17,333.33
17,333.33
2,500.00
1,367.00

Morris Scale -

#es 9 09 2 o0 o9

58,556.99

Invoice Number

4586
4623
4650
4674
4656
4764

5736
7497
1208
1219

061893-1
19982
51093-02
102093-1
F10840
21094-02

Application No. 4570

$2,596,818
358,600
($47,215)
(25,352)
(58,557)
(11,579) |
($142,703) ($142,703)
$2,812,715

Invoice Date

6/21/93
7/23/93
8/25/93
9/24/93
9/20/93
12/22/93

8/12/93
12/16/93
2/18/94
3/21/94

6/16/93
9/23/93
5/10/93
10/20/93
12/7/93
2/10/94

Page 4

Invoices and vouchers substantiated the facility cost. Overhead was allocated by an acceptable
method. Maggie Vandehey performed the accounting review on behalf of the Department. KPMG
Peat Marwick, LLP provided the accounting review on behalf of the applicant.

Facility Cost Allocable to Pollution Control

The facility as claimed on the application does not meet the definition of a facility integral to

operation of the applicant business based on the factors listed in OAR 340-16-030(1)(g). Therefore,
- the Department considered the factors in ORS.468.190 (1) to determine the percentage of the facility

4570_0002_Willamette.doc Last printed 01/24/00 3:12 PM
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Application No. 4570

cost allocable to pollution control. Considering these factors, the percentage allocable to pollution

control 1s 100%.

Factor Applied to This Facility
ORS 468.190(1)(a) The facility is used exclusively to process recyclable material. The
Salable or Usable percent allocable by using this factor is 100%.
Commodity

ORS 468.190(1)(b)
Return on Investment

ORS 468.190(1)(c)
Alternative Methods

ORS 468.190(1)(d)
Savings or Increase in
Costs

ORS 468.190(1)e)
Other Relevant Factors

Compliance

The facility is in compliance with Department rules and statutes and with EQC orders.

The average annual cash flow for the facility is determined by the
lease amount stated in the facility lease. The average annual income
from the lease is $135,000. Only 93%, or $125,550, of the lease
payment is allocable to the claimed facility because a portion includes
office and other space not included in the claimed facility.

The applicant did not include income associated with the sale of
recovered material or expenditures incurred during the recovery
process. This information is not available to them as the lessor of the
facility and was not considered in determining the return on
investment.

Using |ease payments only, the return on investment of 0% is
calculated by using the allowable facility cost ($2,812,715), the
useful life of the facility (20 years), and average annual income of
$125,550 according to OAR 340, Division 16. This resulted in the
determination that 100% of the facility cost is properly allocable to
pollution control. '

The applicant considered other methods for reducing solid waste and
determined that this method was environmentally acceptable and
economically feasible. It is the Department’s determination that the
claimed facility is an acceptable method of achieving the material
recovery objective.

No savings or increase in costs. Willamette Industries purchases
material from this material recovery process at a fair market value.

No other relevant factors.

Reviewers:  William R Bree, DEQ;

M.C.Vandehey, DEQ

4570_0002_Willamette.doc Last printed 01/24/00 3:12 PM 50009059



Tax Credit
Review Report

EQC 12/30/1998

Pollution Control Facility: Solid Waste
Final Certification

ORS 468.150 -- 468.190

OAR 340-016-0005 -- 340-016-0050

Applicant Identification

The applicant is a C corporation operating as
an integrated containerboard manufacturing
facility taking tax relief under taxpayer
identification number 58-2142537. The
applicant is the owner of the facility. The
applicant’s address 1s:

1 Butler Bridge Road

PO Box 580
Toledo, OR 97391

Technical Information

Director’s

Recommendation:.  APPROVE

Applicant Georgia-Pacific West Corp.
Application No. 4948

Facility Cost $79,155,790
Percentage Allocable 100%

Useful Life 10 years

Facility Identification
The certificate will identify the facility as:

A waste paper recycling plant which recovers
600 tons/day of post consumer waste paper for
use in the manufacture of containerboard.

The facility is located at:

1 Butler Bridge Road
Toledo, OR 97391

The claimed facility is additions to and remodeling of portions of a pulp and paper mill that
manufactures liner-board and corrugating medium used in the manufacture of corrugated boxes. This
mill uses post consumer waste paper including old corrugated containers as part of its feedstock. The
claimed facility is modifications to the mill to reduce the amount of virgin fiber and increase the
amount of recycled fiber used by the mill. The changes also result in a substantial increase in the total
amount of pulp used by the mill. The applicant invested over $116 million to shut down 350 tons per
day of their kraft pulping capacity (out of 1200 tons per day) to install and make modifications to be
able to consume over 600 tons per day of post consumer waste paper as raw material.

The following elements are eligible for solid waste/recycling pollution control facility tax credit.

I. New “old corrugated containers” (OCC) Warehouse
The new tonnage of waste paper, 600 tons/day, to be handled by the mill required the addition of about
40,000 square feet of warehouse space that is used solely for the storage of old corrigated containers

prior to recycling.

CAWINDOWS\TEMPMA948_981230_GP.doc



Application Number 4948
Page 2

2. New OCC Plant #2
A new old corrugated container processing, pulping, plant was constructed to handle the additional
feedstock. The process can be briefly described in the following steps:
a. Pulping the old corrugated containers with water in a vat containing a powerful agltator/ grinder.
b. Cleaning the pulp by a series of separation steps including coarse screening, centrifugal
separation, and fine screening.
c. Thickening the pulp so it can be stored for use in the paper mill.
d. Reject materials generated in these processes are separated and collected for disposal.

3. _Modifications of Stock Prep for #3 Paper Machine
The use of more waste paper as raw material required modifications and additions to the existing stock

preparation equipment. The equipment refines the feed to-the paper machine by grinding and bilending.
Since waste fibers were initially ground when they were first made into paper, they need a different
treatment in stock preparation to produce a suitable pulp for the machine. This equipment includes the
refining and blending of the waste paper pulp to meet different requirements for different grades of
container-board. The OCC pulp is also blended with different mixes of softwood and hardwood pulps
to make different products.

4. _Rebuild and modification of #3 Paper Machine

The fibers from post consumer waste have less strength than fibers from virgin wood and they are
harder to de-water on the paper machine. The applicant made significant changes to the #3 paper
machine specifically to handle increased amounts of recycled fiber stoek. These changes included
increasing the pressing and drying capacity of the #3 paper machine to increase the tonnage of
container board produced each day by using recycled fibers. Prior to these modifications the #3 paper
machine was operational and adequate to produce paper board from waste paper and virgin kraft pulp.
All modifications to the machine and changes in its process and capacity were directly related to the
replacement of some virgin pulp with a larger quantity of recycled pulp, thereby increasing the
production from the machine and the consumption of the wastepaper.

Eligibility
ORS 468.155 The sole purpose of the previously listed components is to recycle or directly
(1)(b) facilitate the recycling of a substantial quantity of old corrugated containers;
thereby, reduce that amount of solid waste in the state.

ORS 468.155 The portions of the facility that pass the First Level Eligibility Criteria provide a

(1)Xb)}D) material recovery process which obtains useful material from material that would
otherwise be solid waste as defined in ORS 459.

CAWINDOWS\TEMP\A948_981230_GP.doc



Timeliness of Application

Application Number 4948

The application was submitted within Application Received

the timing requirements of ORS

468.165 (6).

Facility Cost

Project Elements

Additional Information Requested
Additional Information Received
Additional Information Received
Application Substantially Complete
‘Construction Started

Construction Completed

Facility Placed into Operation

Facilty Costs

Page 3

12/31/97

3/17/98

9/13/98

10/12/98

10/15/98

5/1/95

4/5/96

4/5/96

Eligible Ineligible
Claimed Facility Cost 5 115,826,746
Stores relocation b 75,164
Mill general $ 1,557,376
Railroads 3 795,453
Waste treatment 5 461,722
Underground fire protection b 245,046
Power distribution $ 645,766
#5 Power Boiler 3 2,396,506
Hog Fuel Boiler $ 1,035,238 =
#3 Paper Machine rebuild b 29,908,584
Recovery boilers 5 5,018,054
#1 OCC plant modifications 5 416,450
New #2 OCC plant 5 17,913,572 -
New QOCC storage warehouse b 3,303,225
Stock prep. #3 Paper Machine ) 3,960,054
Demolition/relocation 5 2,995,563
Temporary facilities b 99,824
Freight b 90,290
Testing and inspection h) 249,578
Capital spare parts 5 1,541,135
Erection supervision and startup 5 543,741
Working Capital spare parts 5 393,839
Working Capital other ¥ 2,959,000
Subtotal Direct $ 55,085,435 § 25,519,745
Indirect Prorate 68.34% 31.66%
Subtotal Indirect 5 24,070,355 § 11,151,211
Adjusted Facility Cost E 79,155,790 § 36,670,956 5 115,826,746
Total Indirect
Contractor indirects & fees $ 21,799,804
Engineering b 12,144,371
GP admin. Division $ 786,338
GP admin. Corporate b3 491,053
Sub-Total Indirect $ 35,221,566

CAWINDOWS\TEMPM4948_981230_GP.doc



Application Number 4948
Page 4

Arthur Anderson provided the certified public accountant’s statement. The facility cost exceeds
$500,000; therefore, Maggie Vandehey performed an accounting review on behalf of the Department.

A job cost listing, a listing of committed purchase orders by vendor for the total project substantiated
the cost of the facility.

There were extensive contractor indirect costs, engineering costs, and corporate support costs charged
to the full project. The Department prorated those cost to the eligible portion of the project at the
same ratio as total eligible vs. ineligible project costs.

Facility Cost Allocable to Pollution Control

The facility cost exceeds $50,000. Therefore, in accordance with ORS 468.190(1), the following
factors were used to determine the percentage of the facility cost allocable to pollution control.

Factor ' Applied to This Facility

ORS 468.190(1)(a) Salable or Usable As required this recycling facility produced a product

Commodity of real economic value.

ORS 468.190(1)(b) Return on Investment The useful life of the facility used for the return on

' investment consideration is 10 years. There are no
gross annual revenues associated with this facility or
for the Toledo Mill for the next five years using the
: calculations provided in rule.

ORS 468.190(1){c) Alternative Methods No alternative investigated_

ORS 468.190(1)(d) Savings or Increase in All savings or increases in costs were considered in

Costs calculation of the return on investment.

ORS 468.190(1)(e) Other Relevant Factors No other relevant factors.

Considering these factors, the percentage allocable to pollution control is 100%.

Compliance- .
The facility is in compliance with Department rules and statutes and with EQC orders.

Reviewers: Mar Seton, P.E., Principal, SJO Consulting Engineers, Inc.
Lois L. Payne, P.E., SJO Consulting Engineers, Inc.
Dennis E. Cartier, Associate, S]O Consulting Engineers, Inc.
Maggie Vandehey, MSD-DEQ
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Tax Credit
Review Report

EQC 9909

Pollution Control Facility: Air
Final Certification

ORS 468.150 — 468.190
OAR 340-016-0005 -- 340-016-0050

Applicant Identification

The applicant is a C corporation and is
operating as a supplier of electronic grade
silicon wafers. The taxpayer’s identification
number is 94-1687933 and their address is:

1351 Tandem Ave. NE
Salem, OR 97303

Technical Inférmatian

Director's ,
Recommendation: = APPROVE

Applicant Mitsubishi Silicon America
Application No. 5047

Facility Cost $157,664

Percentage Allocable 100%

Useful Life 10 years

Facility Identification
The certificate will identify the facility as:

EPI B2 Acid Exhaust Scrubber

The applicant is the owner of the facility located
at:

1351 Tandem Ave. NE

Salem, OR 97302

The facility consists of an acid exhaust scrubber that treats the chemical exhaust from the silicon
expitaxial process (EPI). The Harrington scrubber is a model ECH 78-5LB designed to supply
26,000 cfim at a static pressure of 1.5 inches w.c. and recirculate 280 gpm. It operates in tandem with

an HPCA 4025 CCW 40 Hp fan.

The scrubber treats and removes 95% of the harmful acidic fumes associated with the EPI process.
Scrubbers are considered best available technology for removing particulate from acid exhaust.

Eligibility
ORS 468.155
(1))

ORS 468.155
(1)(b)(B)

¥ :\Revicws Ready for Commission\5047_9909_Mitsubishi_ct.DOC

The principal purpose of this new equipment and installation is to prevent,
control or reduce a substantial quantity of air pollution.

The disposal or elimination of or redesign to eliminate air contamination sources
and the use of air cleaning devices as defined in ORS 468A.005.
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’ ‘
Timeliness of Application
The application was submitted within  Application Received 08/03/1998
 the timing requirements of ORS Additional Information Requested K 10/16/1998
468.165 (6). Additional Information Received ~10/20/1998
Application Substantially Complete 11/6/1998
.. Construction Started 07/05/1996
Construction Completed 07/12/1996
Facility Placed into Operation 08/01/1996
Facility Cost
Facility Cost $ 157,664
Ineligible Costs ) $ -0
Eligible Facility Cost 35 157,664

Invoices or canceled checks were not provided to substantiate the cost of the facility. The facility
cost was greater than $50,000 but less than $500,000; therefore, Symonds, Evans & Larson, P.C.
performed an accounting review in accordance with Department guidelines but on behalf of the
Applicant.

Facility Cost Allocable to Pollution Control
Since the facility cost exceeds $50,000, according to ORS.190 (1) the following factors were used to
determine the percentage of the facility cost aliocable to pollution control.

Factor Applied to This Facility
ORS 468.190(1){a) Salable or Usable Commodity No salable or useable commodity.
ORS 468.190(1)(b) Return on Investment The useful life of the facility used for the retum on

investment consideration is 10 years. No gross annual
revenues were associated with this facility.

ORS 468.1 90(i)(c) Alternative Methods No alternative investigated.
ORS 468.190(1)d) Savings or Increase in Costs No savings or increase in costs.
ORS 468.190(1)e) Other Relevant Factors No other relevant factors.

Considering these factors, the percentage allocable to pollution control is 100%.

Compliance
The applicant states their facility is in compliance with Department rules and statutes and with EQC
orders. DEQ permits issued to facility: Storrmwater 1200L, issued 3/93; ACDP D-24-4437, issued
5/96
Reviewers:  Lois L. Payne, P.E., SJO Consulting Engineers, Inc.

Dave Kauth, A-DEQ

Maggie Vandehey, DEQ

50005789
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Director’s

Recommendation: APPROVE
Applicant Mitsubishi Silicon America
Application No. 5103

Facility Cost $145,824

% Allocable 100%

Tax Credit Useful Life 10 years
Review Report

EQC 0005

Pollution Control Facility: Air

Final Certification
ORS 468.150 -- 468,190
OAR 340-016-0005 -- 340-016-0050

Applicant Identification Facility Identification

The applicant is a C corporation. They are a The claimed facility is:

supplier of electronic grade silicon wafers. :
Their taxpayer identification number is 94- MOD 3B Ammonia Scrubber

1687933 and their address is:
The applicant is the owner of the facility located
1351 Tandem Ave. NE at:
Salem, OR 97303
3950 Fairview Industrial Drive SE
Salem, OR 97302

Technical Information

The claimed air pollution control facility consists of a Harrington ammonia exhaust scrubber, model
ECH 4 4-5 LB. The facility is used to treat all ammonia process fumes from the polished wafer
building. Corrosive ammonia fumes from various process exhaust lines are routed to the ammonia
scrubber for treatment prior to discharge to the environment. This is a new operating plant. Without
the scrubber, untreated ammonia fumes would be discharged to the atmosphere.

Eligibility
ORS 468.155 The principal purpose of this new installation of equipment 1s to control a
(1)(a)(A) substantial quantity of air pollution. The requirement is imposed by their ACDP
24-0001, issued 2/5/97.
ORS 468.155 The control 1s accomplished by the elimination of air contaminants and the use of
(1)(b){B) an air cleaning device as defined in ORS 468A.005.



Application No. 5103

Page 2
Timeliness of Application
The department determined that the Application Received 10/20/98
application was submitted within the Additional Information Requested 2/17/99
timing requirements of ORS 468.165 Additional Information Received ' 4/8/99
(6)- Additional Information Received 11/12/99
Application Substantially Complete 12/6/99
Construction Started 10/106/95
Construction Completed 6/11/96
Facility Placed into Operation 10/20/96
Facility Cost
Claimed Facility Cost $ 145,824
Ineligible Facility Cost 0
Eligible Facility Cost $ 145,824

The facility cost is greater than $50,000 but less than $500,000, therefore Symonds, Evans, & Larson .
provided the certified public accountant’s statement on behalf of Mitsubishi Silicon America. The
reviewers analysed the facility cost documentation in accordance with Department guidelines. A
copy of the project cost ledger from the contractor substantiated the claimed facility cost

Facility Cost Allocable to Pollution Control

According to ORS.190 (1), the facility cost exceeds $50,000 and therefore, the following factors were
used to determine the percentage of the facility cost allocable to pollution control. Considering these
factors, the percentage allocable to pollution control is 100%.

Factor

Applied to This Facility

ORS 468.190(1)(a) Salable or Usable Commodity

ORS 468.190(1)(b) Return on Investment

~ORS 468.190(1)(c) Alternative Methods

ORS 468.190(1)(d) Savings or Increase in Costs

ORS 468.190(1)(¢) Other Relevant Factors

Compliance

The facility is not used to recover and
convert waste products into a salable or
usable commodity.

The useful life of the facility used for the
return on investment consideration is 10
years. No gross annual revenues were
associated with this facility. -
Alternative methods, equipment and costs
were not considered to achieve the same
objective.

There is an increase in operating costs as a
result of installing this facility.

No other relevant factors.

The applicant states that the facility is in compliance with Department rules and statutes and with

EQC orders. DEQ permits issued to facility:

Air Contaminant Discharge Permit 24-0001 issued 2/5/97.

Reviewers:  Lois L. Payne, P.E. SJO Consulting Engineers, Inc.
Dennis Cartier, Associate, SJO Consulting Engineers, Inc.

Maggie Vandehey, DEQ
5103_0005_Mitsubishi.doc Last printed 05/01/00 12:56 PM



Director’s

Recommendation: APPROVE
Applicant Mitsubishi Silicon America
Application No. 5105
Facility Cost $128,179
% Allocable 100%
. Useful Life 10 years
Tax Credit |
-
Review Report
EQC 0005
Pollution Contrel Facility: Air
Final Certification
ORS 468.150 -- 468.190
OAR 340-016-0005 -- 340-016-0050
Applicant Identification Facility Identification
The applicant is a C corporation. They are a The claimed facility is:
supplier of electronic grade silicon wafers. -
Their taxpayer identification number is 94- Two MOD 3B Acid Exhaust Scrubbers

1687933 and their address is: : '
The applicant is the owner of the facility located
1351 Tandem Ave. NE at: .

Salem, OR 97303
3950 Fairview Industrial Drive SE

Salem, OR 97302

Technical Information _

The claimed facility consists of two Harrington MOD 3B acid exhaust scrubbers, both model ECH & 5-
5 LB and serial numbers S-081895-1 and -2, and their associated Harrington HPCA 3300 fans. The
facility is used to treat acid process fumes from the polished wafer building. Corrosive fumes from
various process exhaust lines are routed to the two MOD 3B Acid Exhaust scrubbers prior to discharge
to the environment. This is a new operating plant. Without the scrubber, untreated acid fumes would
be discharged to the atmosphere.

Eligibility
ORS 468.155 The principal purpose of this new installation of equipment is to contrel a
(1)(a) substantial quantity of air pollution. The requirement is imposed by their ACDP
24-0001, issued 2/5/97.
ORS 468.155 The control is accomplished by the elimination of air contaminants and the use of
(1)®)(B) an air cleaning device as defined in ORS 468A.005.



Application No. 5105

Page 2
Timeliness of APPlif:ation Application Received 10/20/98
:;;11(::2?;”;::; gjﬁfu‘g 3 iv?t‘ﬁ;f;he Additional Information Requested —2718/99
timing requirements of ORS 468.165 Additional Information Received 4/8/99
(6). Additional Information Received 11/12/99
Application Substantially Complete 12/6/99
Construction Started 10/10/95
Construction Completed 6/11/96
Facility Placed into Operation 10/20/96
Facility Cost
Claimed Facility Cost $ 128,179
Ineligible Facility Cost 0
Eligible Facility Cost - 128,179

The facility cost does not exceed $50,000 however, Symonds, Evans, & Larson provided a certified
public accountant’s statement on behalf of Mitsubishi Silicon America. The reviewers analysed the
project cost ledger from the contractor was provided to substantiated the cost of the claimed facility.

Facility Cost Allocable to Pollution Control

According to ORS.190 (1), the facility cost exceeds $50,000 and therefore, the following factors were
used to determine the percentage of the facility cost aliocable to pollution control. Considering these
factors, the percentage allocable to pollution control is 100%.

Factor Applied to This Facility

ORS 468.190(1)(a) Salable or Usable Commodity The facility is not used to recover and
convert waste products into a salable or
usable commodity.

ORS 468.190(1)(b) Return on Investment The useful life of the facility used for the

: ' return on investment consideration s 10
years. No gross annual revenues were
associated with this facility.

ORS 468.190(1)(c) Alternative Methods Alternative methods, equipment and costs
were not considered to achieve the same
- objective.
ORS 468.190(1)(d) Savings or Increase in Costs There is an increase in operating costs as a -
result of installing this facility.
ORS 468.190(1)(e) Other Relevant Factors No other relevant factors.
Compliance

The applicant states that the facility is in compliance with Department rules and statutes and with
EQC orders. DEQ permits issued to facility: Air Contaminant Discharge Permit 24-0001 issued
2/5/97.

Reviewers:  Lois L. Payne, P.E. SJO Consulting Engineers, Inc.
Dennis Cartier, Associate, SJO Consulting Engineers, Inc.
Maggie Vandehey, DEQ

5105_0005_Mitsubishi.doc Last printed 05/01/00 12:55 PM



Director’s

Recommendation: APPROVE _
Applicant Wacker Siltronic Corporation
o Application No. 5140
Tax Credit Claimed Facility Cost $18,554,507
: Adjusted Facility Cost $12,543,553
[
. Percentage Allocable 0%
Review Report Percentage -
EQC 0005 '

Pollution Control Facility: Water
Final Certification
ORS 468.150 -- 468.190
OAR 340-016-0005 - 340-016-0050

Applicant Identification F ability Identification

The applicant is a C corporation and they The certiftcate will identify the facility as:

manufacture hyperpure silicon wafers. The

applicant’s taxpayer identification number is A wastewater collection system and

94-2518330. The applicant’s address is: treatment plant.

7200 NW Front Avenue The applicant is the owner of the facility located
Portland, OR 97210 at:
7200 NW Front Avenue
Portland, OR
Technical Information

The claimed facility consists of an organic wastewater pretreatment system and a wastewater
treatment plant that includes four smaller treatment systems for fluoride, caustic, weak acids, and
silicon solids. They both treat process effluent from Fab 2 manufacturing operations.

The pretreatment equipment set is an organic wastewater (OWW) collection tank system with two
transfer pumps sized for 800 gpm average and 1600 gpm maximum. This two stage neutralization
system includes two 27,500 gallon tanks with 19 foot long by 92 inch diameter turbine blade mixers,
chemical feed pump systems for sulfuric acid, antifoam, and sodium hydroxide, monitoring
equipment, controls designed to neutralize industrial wastewaters and a data acquisition system.
Pretreated wastewaters containing organics are discharged to the Portland municipal treatment plant
for further treatment of the organic constituents.

The second major equipment set includes four wastewater treatment systems consisting of fluoride,
caustic, weak acids and silicon solids. The treatment system has wastewater collection tanks and
forwarding pumps for caustic wastewater, concentrated acid etch solutions, fluoride wastewater, weak
acid wastewater, silicon solids wastewater, and cutting oil collection. The wastewater forwarding
system transfers the wastewater from Fab 2 processes to each treatment system.



Application Number 5140
Page 2

The fluoride treatment system is the most complex treatment system. The fluoride treatment system f\ ‘
uses direct addition of lime to treat wastewaters containing from approximately 3,000 mg/l fluoride.

This system is called the Concentrated Acid Drain (CAD) system and consists of a lime silo, mix

system and delivery system, two static inline mixers feeding two 35,000 reaction tanks with 24 foot

by 92 inch Sharpe mixers which creates a CaF2 precipitate. The process operates at a pH range of 10
toll. The fluoride precipitate and lime solids are removed by a Didier Hydrozyklon with sludge rake

for solids settling, followed by a 15,500 gallon sludge tank with mixer and sludge transfer pumps that
supply a 100 gpm Duriron filter press. The capacity of the CAD fluoride and solids removal system

is 500 gpm average and 700 gpm maximum. The effluent from the fluoride treatment system is

mixed with wastewater from the Weak Acid Drain (WAD) treatment system.

The WAD system consists of three 35,000 gal tanks with 25 foot by 92 inch Sharpe mixers, caustic
storage tank, sulfuric acid storage tank, and dual feed controllers for sulfuric acid and sodium
hydroxide or caustic wastewater. The WAD neutralization reaction tanks are followed by three 560
gpm Parkson Dynasand Filters which remove residual total suspended solids. Silicon solids
wastewater is treated in the fluoride system to take advantage of the solids removal capability.

- Caustic wastewater is treated in the OWW or the WAD treatment system depending on capacity and
neutralization needs. The WAD system also receives treated effluent from the fluoride removal
system. The capacity of the WAD system is 1000 gpm average with a peak capacity of 2000 gpm.

All wastewater from the neutralization system, fluoride treatment system and solids removal system
is processed through sand filters for final polishing before discharge to the Willamette River. (
All wastewater collection and forwarding sump equipment, treatment equipment and tanks are inside
secondary containment systems to control drips or incidental spills. All pump systems and primary
control valves have redundant backup.

Concentrated caustic wastewater is collected separately and metered into the waste stream by pH set
point to minimize the use of additional treatment chemicals. Concentrated acids are collected
separately and metered into the waste treatment system to minimize peak loads on the system.
Silicon solids containing wastewater is collected separately to allow flexibility in the choice of
treatment system. '

Had the claimed facility not been built, chemical solutions used for the manufacture and cleaning of
silicon wafers would not be treated or removed from the waste waters resulting in a 2-4 million gallon
per day increased hydraulic loading on the City of Portiand treatment plant. At full production
approximately 125,000 gallons of various chemical solutions are used per day which result in a
wastewater contaminant concentration of 83,000 mg/l before treatment.

The WWTP capacity is 4.2 MGD of treated wastewater containing up to 125,000 gallons of chemical
solutions in various concentrations. Approximately 2.7 MGD of the capacity is treated under the
NPDES discharge permit. NPDES wastewater treatment standards are typically 17 mg/l or less for -
most parameters. The performance of the new WWTP facility is typically 6 mg/l for most permit -
parameters and equates to a treatment efficiency of 99.99%. Approximately 1.5 MGD treated
wastewater is discharged to the City under a POTW pretreatment permit. POTW discharge standards £
are typically 300 mg/] for total suspended solids and biological oxygen demand for both households
and industry. The WWTP neutralizes acids and caustics to 100% efficiency and averages 140 mg/l or

':\.-V
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Application Number 5140
Page 3

less for both TSS and BOD parameters resulting in an overall pretreatment efficiency of 99.88%.

Eligibility :
ORS 468.155 The principal purpose of these two wastewater treatment systems is to
(1)(a) control a substantial quantity of water pollution.
ORS 468.155 The primary purpose of the following items is not pollution control. The purpose
(1)(a) of the HVAC is to condition internal air space for a comfortable work ‘
environment. The primary purpose of the flow monitoring system is for billing
and reporting. The primary purpose of the piping and drains is material handling
within the ptocess environment. The primary purpose of the heat tracing is to
prevent the pipes from freezing. The purpose of Zyklon was not defined.

ORS 468.155 The wastewater treatment is accomplished by the elimination of industrial waste
(1)(b)}(A) and the use of treatment works for industrial waste as defined in ORS 468B.005.
‘ The HVAC, the flow monitoring system, Zyklon and process piping and process
drains do not dispose of or eliminate industrial waste with the use of a treatment
as defined in ORS 468B.005.

Timeliness of Application
The applicant claimed the facility

was placed into operation a year Application Received 12/29/1998
before construction was Application Substantially Complete 04/27/2000
completed. Construction Started 01/01/1995
Applicant Claimed Construction
Completed 01/01/1998
Applicant Claimed Placed In 01/01/1997
Operation
Facility Cost
Claimed Cost ' $18,554,507
Non-Allowable Costs:
HVAC - 35,620
Flow Monitoring System for billing & compliance purposes. - 1,779,236
Non-Wastewater Plumbing : - - 344,007
Wastewater Pipe Insulation -293.410
Process Drain — Qil and Seal Water Drain Piping - 6,542
Heat Tracing — keeps pipes from freezing — (part of cost -382,972
could be allowable if used in treatment plant.)
Zyklon — unknown contribution - 223,653
General Contractor Costs Associated with Above - 133,008
Process Building Drain Piping : - 2,680,918
Central Facilities Building Drain Piping - 131,498
Non-Allowable Costs ~6,010,954 -
Eligible Facility Cost 12,543,553

The facility cost exceeds $500,000. The reviewers analysed the facility cost on behalf of -
the department. A Combined Cost Report, prepared by Hoffman Construction, was
provided to substantiate the claimed facility cost. Arthur Andersen LLP performed an.

5140_0005_Wacker.doc Last printed 05/01/00 1:07 PM
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Application Number 5140
- Page 4

accounting review on behalf of Wacker. The reviewers analysed the facility costs on
behalf of the department. ‘

Facility Cost Allocable to Pollution Control

The facility cost exceeds $50,000. According to ORS 468.190 (1), the following factors
listed were considered in determining the percentage of the facility cost allocable to
pollution control.

Factor Applied to This Facility
ORS 468.190(1)(a) Salable or Usable No salable or useable commodity.
Commodity
ORS 468. ]90(1)(b) Return on The useful life of the facility used for the return
Investment on investment calculation is 5 years.

' The applicant claimed zero gross annual revenues
associated with the facility. Gross annual income
includes operational savings that include the
savings realized by discharging to the Willamette
River. The applicant avoided a $19,000,000 City
of Portland systems development charge and an
estimated $4,400,000/year in discharge fees to the
City of Portland.

ORS 468.190(1)(c) Alternative The applicant states no alternatives were f"
Methods considered.

ORS 468.190(1)(d) Savings or Increase The application did not address any savings or

in Costs increase in costs. The Department determined the
cost savings of installing the treatment system
instead of discharging to the City of Portland
Treatment system. Based on a discharge rate of
2.7 million gallons per day, the one time hook-up
costs would have been $19,792,541. The
estimated charges for volumetric flow would be
$369,107 per month ($4,429,285 annually).

ORS 468.190(1)(e) Other Relevant No other relevant factors.
Factors -

Based on the Return On Investment calculation, the percentage of the facility cost
allocable to pollution control is 0.0%.

Compliance and Other Tax Credits

The applicant states the facility is in compliance with Department rules and statutes and
with EQC orders. DEQ permits issued to facility: NPDES individual permit, NPDES )
1200-Z general industrial storm water permit; Air Contaminant Dlscharge Permit; Large PN
Quantity Generator. |

Reviewers: Maggie Vandehey, DEQ
Elliot J. Zais, PhD, PE

5140_0005_Wacker.doc Last printed 05/01/00 1:07 PM



Director’s
Recommendation: APPROVE

Applicant Smurfit Newsprint Corporation
Application No. 5236

TaX Cl‘ edit g::i{ai;{a(;:illocable ( :’84
o Useful Life Olyears
Review Report

EQC 0005  ———

Pollution Control Facility: Air

Final Certification
ORS 468.150 -- 468.190
OAR 340-016-0005 -- 340-016-0050

Applicant Identification Facilixg Identification
Organized As: a C corporation ficate will identify the facility as:

Business: manufacturer of particleboard

Taxpayer ID: 93-0361650 enclosure around truck loading area

[ad

The applicant"s address is: the owner of the facility located

427 Main Street
Oregon City, OR 97045

Technical Informgtion

wood truck bins.

Baghouse System:
existing cyclones that are part of an existing pneumatig conyeying system. - Prior to this installation, these
cyclones discharged directly to the atmosphere. The baghoule installations are required to prevent the air
borne particulate discharge of the cyclones from becomingsitborne and being deposited on the property
of others (OAR 340-025-0310). Removal of two- (2) cyclones facilitated and simplified the installation
of the baghouse system.

Pneumatic conveying systems: Material collected at the baghouses is conveyed by pneumatic
conveying systems to the truck bins.

Two- waste wood truck bins: These bins are used to store waste wood material until a truck load
volume is accumulated for shipment off-site. These bins are of bottom discharge design to bulk load

50009197
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Page2

open-top trailers. The trailers are pulled into loading position and the bin bottom opens to discharge

material from the bins.

Trailer loading area: The trailer loading area is entirely enclosed with roll-up doors at the entrance and

exit openings to the loading area. These doors are closed during the loading process to prevent dust
becoming airbome and escaping the plant property. The bin enclosure is solely designed to prevent dust
from becoming airborne when the bins are being unloaded.

Eligibility

ORS 468.155 The sole purpose of this new baghouse equipment installation and truck bin
(1)(a) enclosure is to prevent, control or reduce a substantial quantity of air pollution.

The purpose of the pneumatic conveying systems and the two waste wood
truck bins is not to prevent, control or reduce a substantial quantity of air
pollution. Their purposes is to provide for material handling.

ORS 468.155
(1)(b)(B)

The control is accomplished by the ellimination of air pollution and the use of
the baghouse which meet the air cleaning device definition in ORS 468A.005.

The pneumatic conveying systems and the two waste wood truck bins do not
elliminate air pollution with the use of an air cleaning device as defined in ORS

468A.005.
Timeliness of Application
The applicant’s records indicate that
major portions of the claimed facility
were put into operation before the total
facility construction was completed in
11/97. Those portions were not
submitted within the timing
requirements of ORS 468 163 (6). The
applicant’s depreciation ledger
indicates that 92.4% ol the claimed
facility was in operational scrvice more
than two years before the Department
received the application.

5236_0005_Smurfit.docLast printed 05/01/00 8:33 AM

Application Received
Requested additional information
Received information
Requested additional information
Received letter from applicant’s attorney w/o
requested information
Application Substantially Complete
Construction Started
Claimed Construction Completed
(from examination of applicant’s ledger)
Majority of baghouse installation and
piping, truck bins, major portion of
pneumatic conveying system
Final portion of pneumatic conveying
system,
Enclosure around truck bins
Placed into Operations (from examination of
applicant’s depreciation ledger)
Majority of baghouse installation and
piping, truck bins, major portion of
pneumatic conveying system,
Final portion of pneumatic conveying
system,
Enclosure around truck bins

50009198
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Cost Facility

The claimed facility cost was greater than $50,000 but less that $500,000. Therefore, Ernst & Young
LLP performed an accounting reiview according to Department guidelines on behalf of the applicant.
Eligible facility costs represent the expenditures for construction of the enclosures around the waste
wood truck bins.

Invoices (as entered in the applicant’s accounting ledger) substantiated the cost of the enclosure.

Facility Cost
_ $ 318,325
Ineligible costs due to timeliness ($294,141)
Eligible Facility Cost . $24,184

The claimed facility cost was greater than $50,000 but less that $500,000. Therefore, Emst & Young
LLP performed an accounting reiview according to Department guidelines on behalf of the applicant.
Eligible facility costs represent the expenditures for construction of the enclosures around the waste
wood truck bins.

Invoices (as entered in the applicant’s accounting ledger) substantiated the cost of the enclosure

Facility Cost Allocable to Pollution Control

The facility cost does not exceed $50,000. According to ORS 468.190 (3), the only factor used to
determine the percentage of the facility cost allocable to pollution control is the percentage of time
the facility is used for poliution control. The percentage of time this facility is used for pollution
control is 100%.

Factor Applied to This Facility

ORS 468.190(1)(a) Salable or Usable Commodity Sale of wood waste collected amounts to
about 286 tons/year. This material is sold
for $6.56 /ton delivered. Transportation cost
is $15.73/ton, resulting in a net loss of
<$9.17>/ton. This i1s included in the
increase-in-cost calculation below.

ORS 468.190(1)(b) Return on Investment The useful life of the facility used for the
return on investment consideration is 23
years. No gross annual revenues were
associated with this facility.

ORS 468.190(1)(c) Alternative Methods No alternative investigated.

ORS 468.190(1)(d) Savings or Increase in Costs Applicant’s calculations indicate that the
claimed facility increases the manufacturing
plant’s net annual operating cost by
$19,182 per year.

ORS 468.190(1)(e) Other Relevant Factors No other relevant factors.

5236_0005_Smurfit.docLast printed 05/01/00 8:33 AM 50009199
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Paged
Compliance and Other Tax Credits
The facility is in compliance with Department rules and statutes and with EQC orders. Other
certificates issued to applicant are:
[Ape:No] % Description of Faclltyr=2 ] - Clalmedi]- Percentz | Facliity Location] . -lssug
4677 BAG USE $245 346 100% PHILOMATH 6/5/97 .

" 4676 1 Press vent wel scrubbing system  ©  $366,710° 100% IPHILOMATH  6/5/97'
ulnstalled to control emissions of : : '
‘particulate matter and formaldehyde.

4101 'ELECTRSTATIC PRECIPITATOR ~_ $3668.754, 100% 'NEWBERG 12110193
2116 SLUDGE DE-WATERING SYSTEM _ $1,014833  100% OREGONCITY  11/4/88
2010 INSTALLATION OF ARADER 88"~ $74.978 100% PHILOMATH _  ©/9/88

DEQ permits issued to facility:
Title V Operating Permit, 22-7137, Issued 5/14/98; Expires 7/01/02

Reviewers: Darrel Aliison/HCMA Consulting Group
Maggie Vandehey, DEQ

50009200
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AFFIDAVIT OF RUSSELL M. SHEFFER

STATE OF OREGON )
WAS HevdTon )
COUNTY OF MUETNOMAH .. )

I, Russell M. Sheffer, being first duly sworn, 