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AGENDA

ENVIRONMENTAL QUALITY COMMISSION MEETING
May 7, 1999
Public Service Building
Auditorium
155 N First Ave
Hilisboro, Oregon

Notes:

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any

item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made {o
consider that item as close to that time as possible. However, scheduled times may be modified if
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the
beginning of the meeting to avoid missing the item of interest. \

Public Forum: The Commission will break the meeting at approximately 1:00 p.m. for the Public Forum if
there are people signed up to speak. The Public Forum is an opportunity for citizens to speak to the
Commission on environmental issues and concerns not a part of the agenda for this meeting. The public
comment period has afready closed for the Rule Adoption items and, in accordance with ORS 183.335(13),
no comments can be presented to the Commissicn on those agenda items. Individual presentations will be
limited to 5 minutes. The Commission may discontinue this forum after a reasonable time if an

exceptionally large number of speakers wish to appear.

The Environmental Quality Commissioners will tour several sites in the Tualatin Basin before the regular

meeting
Regular Meeting
Beginning at 11:00 a.m.

A. Informational Item: Update on the June 1998 Tualatin River Basin DMA
Compliance Order

B. Approval of Minutes

C. TRule Adoption: Repeal of Rules for Consumer Products, Architectural
Coatings and Motor Vehicle Refinishing Coatings; Revision of VOC Definitions

D. Informational Item: Erosion Prevention and Sediment Control from
Construction Activities Policy Framework Component of Statewide Strategy to

Manage Stormwater

E. Commissioners’ Reports




F. Director’s Report

Hearings have already been held on the Rule Adoption items and the public comment period has closed.
In accordance with ORS 183.335(13), no comments can be presented by any party to either the
Commission or the Department on these items at any time during this meeting.

The Commission will have lunch at 12:00 noen. . No Commission business will be discussed.

The Commission has set aside June 24-25, 1939, for their next meeting, 1t will be in Hermiston, Oregon.
‘Copies of staff reports for individual agenda items are available by contacting the Director's Office of the
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone
229.5301, or toll-free 1-800-452-4011. Please specify the agenda item letter when reguesting.

If special physical, language or other accommodations are needed for this meeting, please advise the
Director's Office, {503) 229-5301 (voice)/(503) 229-6993 (TTY} as soon as possibie but at least 48 hours

in advance of the meeting.

April 18, 1989



PROGRESS
Tualatin Basin Dairy Farms

MANURE STORAGE FACTS:

¢ An average dairy milking 250 cows needs to store over 11 acre-feet of liquids
{manure plus water) plus about 35,000 cubic feet of solids (manure only) during the
winter.
o Estimated typical construction cost to build a storage facility of this capacity:
e $75,000 for the farmer.
s $50,000 for USDA (cost-sharing).
e Most dairy farms in the Tualatin Basin now have adequate manure storage facilities.
e Many facilities were built with technical and financial assistance from the United
States Department of Agriculture and the Washington County Soil and Water
Conservation District.

Conclusion: Dairy farmers in the Tualatin Basin have invested much time and money in

manure storage, with little payback in profitability. Improvements in water quality have
been documented. Air quality impacts have sometimes been negative.

MANURE NUTRIENT FACTS:

Typical 250 cow dairy annual nutrients after storage and application losses:

Nitrogen Phosphate ~ Potash
a. Nutrients in Manure 31000 lbs 23000 Ibs 48000 lbs
b. Approximate value $9,000 $6,000 $7,000
c. Nutrients in Corn Silage 190 lbs/ac 100 Ibs/ac 230 .l-i::'s;/ac
d. Acres of Corn (“a”/’c”) 160 acres 230 acres 210 acres

Conclusion: Many dairy farmers find they need little or no commercial fertilizer to grow
their corn silage. This situation is due mostly to increased use of information technology
{waste utilization plans).
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CHALLENGES
Tualatin Basin Dairy Farms

PHOSPHORUS FACTS:
P IN RUNOFF

BMSediment P
15 [JScluble P

Ibs/ac-year

Low High ideal
BMP System

This graph shows EPIC Model Predictions for non-point source phosphorus (P) runoff
from Tualatin Basin dairy farms. Each system received 20 tons per acre of solid manure.

SOIL TEST FERTILIZER CONS. MANURE
SYSTEM P (ppm) P205 (lbs/ac) TILLAGE? STORAGE
Low 177 96 no None
High 133 98 no 5 months
Ideal 69* 30 yes® 5 months

A = Most sensitive parameters with respect to P runoff.

Conclusion: EPIC predicts that Soil Test P (a function of amount of manure applied) is
critical. Most dairy farms apply manure at rates that meet nitrogen needs of the crop,
which results in excessive applications of P and an increase in Soil Test P. The major
challenge on dairy farms is finding more land (often on other farms) so manure can be
applied at lighter rates.

RIPARIAN BUFFER FACTS

e Farmers don’t like tall trees along streams because streambanks erode when the trees
fall over.

e Farmers don’t want to give up productive land in order to plant trees.

e Farmers are concerned about weeds in riparian areas spreading to their fields.

e Many older farmers and landlords worked hard clearing trees to create cropland.

Conclusion: Planting riparian forest buffers is a huge challenge on Tualatin Basin farms.
Current USDA programs pay about $100 per acre maximum incentive for farmers to
plant riparian buffers, but this amount is so low that no Tualatin Basin farmers have
signed up for these programs.



MAY 7, 1999

TUALATIN BASIN EQC TOUR

Objective: A short tour to review example agricultural and urban land uses and water
quality best management practices, and to discuss successes and challenges in
implementing programs to address nonpoint source and stormwater pollution. The tour is
hosted by the Unified Sewerage Agency and the Oregon Department of Agriculture,
along with the other Tualatin Basin Designated Management Agencies.

Tour Stop - What

Where

What you’ll see

Bus loading; approx, 8:45 am

West side of Public Services
Building, 155 N. First Ave,
Hillsboro -

Licorice Lane Farm — approx,
9:15 - 10:00 am

Take 1% south, left on Oak St
(Hwy8), follow TV Hwy to River

Dairy farm operation, including
waste collection and spray

Road (right), right on Rood Br. irrigation, Tualatin River stream-
Road. Site is on Rood Bridge side buffer issues
Road, just south of the Tualatin
River, across road from
Meriwether Golf Club
Enroute to urban sites Return back north on Rood Urban, urbanizing area. Some

Bridge Road, right on River
Road, left on Witch Hazel, right
on TV Hwy, left on Cornelius
Pass Rd, left on Quatama, follow
right where it becomes 227th

roadside ditch drainage as well as
curb & gutter, Cross over
Beaverton Creek — can see wide
floodplain/wetland complexes.
Drive through older Orenco fown,
low density, skinny streets, swale
type drainage.

New townhouse development in
Orenco

Tum right from 227™ onto
Dogwood St, circle neighborhood
by going left on 225®, and left
again back onto 227®, This is a
drive-through,

Denser development, with
attempts to match Orenco
environment with no
curbs/gutters, skinny streets,
ditch/swales (with property
OWDer maintenance issues)

New apartment complex water
quality facility

From 227" & Dogwood, follow
road to left, then right on 228",
left on Alder, right on 231%, right
on Cormnell, Ieft on Walbridge
Lane. This is a stow drive-by.

Right side of Walbridge: view
large extended dry detention
facility with fence, lawn.

New apartment complex water
quality facility

Turn left into apartment complex
on left side of Walbridge. Curve
left, then right, stop at middle of
complex by WQF. This is a stop
& get out to look.

View water quality pond
designed as visual amenity in
center of complex. Discuss
aesthetics, safety and temperature
issues with both apartment
complexes versions of WQFs,

Orenco Station housing
development & WQE

Turn right onto NW 229%, left on
Butler, drive slowly in middle
lane to view swale to left, then
left on Orenco Station Parkway,
follow to Comell. This is a drive
through.

View dense, neo-traditional
Single Family housing, but ugly
swale behind concrete retaining
wall. Discuss opportunities to
make WQF’s part of common
areas, and challenges of density.

WOF = Water Quality Facility for stormwater treatment




Tour Stop - What

Where

What you’ll see

Lattice Semiconductor — swale
and pervious pavement

Tumn right on Cormnell, left on
Elam Young Parkway, left on
Moore Ct., pull into south side
parking lot. This is a stop and get
out.

View use of paver blocks on
sand, designed to infilirate
stormwater, Discuss stormwater
quantity — quatity connection and
ideas of effective impervious area
reduction.

Orenco Creek 25’ buffer

Turn right on Elam Young
Parkway, right into parking lot of
new red brick commercial
buildings, just north of Light
Rail. Stop in back by fence along
stream. Get out if time,

View retaining wall/fence, and
25" buffer separation from
stream/wetlands to development,
Discuss existing buffer
requitements and potential future
(Title 3).

Education Service District
WQF's

From parking lot, go north, cross
over NE Ray Circle, into parking
area of Ed, Service District. Slow
drive through of parking area,
straight through to other side of
Ray Circle

View small extended detention
area, preserved trees, parking lot
swales with direct, curb-cut
drainage.

Existing Development Issues
review on the way back.

Left on Ray, right on Elam
Young Pkwy, left on Cornell,
right on Grant, left on 1%, back to
Public Services Building,

On the way back, view existing
development including “strip”
commercial and older residentiat
areas. Discuss water quality
mgmt techniques for existing
areas (maintenance, public ed,
etc.), retrofit chatlenges, limits of
authority.

WOF = Water Quality Facility for stormwater treatment
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{‘ UNIFIED SEWERAGE AGENCY OF WASHINGTON COUNTY

TESTIMONY
BEFORE THE
ENVIRONMENTAL QUALITY COMMISSION
May 7, 1999 '
Public Comment: Unified Sewerage Agency

I am John Jackson of the Unified Sewerage Agency (USA) located in Washington County.
Today, I am representing the Cities and USA within our 120 square mile urban service area of
the Tualatin River watershed. They include the 11 cities of Tualatin, Tigard, Beaverton,

" Durham, King City, Sherwood, Hillsboro, Cornelius, Forest Grove, Banks, and North Plains.

* Qur service area also includes the unincorporated urban area of Washington County.

It is my intent to supplement the information you received on the field trip and describe how
what you saw today fits in the overall water quality program of the Department of

Environmental Quality and the Willamette Restoration Initiative of Governor John Kitzhaber.

We would like you to take from this presentation the following messages:
USA is committed to continued water quality improvements. We stand on our successes
thus far and our ability to work with our watershed partners in improving the water
quality of the Tualatin River watershed.

@ We are committed to improvements in overall stream health, which is far more complex
than simply reducing phosphorus loads.

@ USA is in compliance with its regulatory requirements under the Clean Water Act:
Stormwater NPDES permit, Wastewater NPDES permits, and the TMDL Compliance
Orders of your Commission.

4) Data show water quality is improving in the main river and in the rural and urban
tributaries.
5) We need to take stock in what we have learned thus far, We are all interested in being

smarter today and tomorrow through the continued use of adaptive management.

155 North First Avenue, Suite 270, MS 10 Phone: 503/648-8621
Hillsboro, Oregon 97124-3072 FAX: 503/640-3525




6) We all want to make informed decisions to maximize the effectiveness of Surface
Water Management (SWM) programs here in the Tualatin watershed. The public is
expecting that our efforts and their investments yield real environmental improvement,

7) We believe our program has yielded the benefits and improvements and if properly
focused it will continue to do so in the future.

ey

USA has w0 major programs dedicated to clean water, the Wastewater Treatment Program and

the Surface

/——
st Managerent Program. Both have been successful in meeting the water

pin

quality challenges that continue to be presented in this watershed. We have instituted over
$200 million in treatment plant improvements. Our ratepayers continue to provide revenue for

flow augmentation of the main river and to meet the TMDL and NPDES requirements. The
o

river is now meeting ;ﬁstand&rds,—and&s—ver—yelo&@ meeting the Dissolved Oxygen_

w Thfe/edilgrowth peaks have beew

Specific to stormwater and stream enhancement efforts, we have implemented a myriad of Best

—

Management Practices. You saw a very quick snapshot of some them on this morning’s field
trip. These include:

« On-site water quality facilities are required for new development storm treatment. There
are approximately 800 built inside USA’s boundary since 1990.

+ Streamside & wetland buffers currently require 25 feet and have been in place since 1990,
It is expected that this requirement will be strengthened in the near future in concert with
the land use planning requirements of Metro and local planning jurisdictions.

~« Erosion control program for all new developments continues to be viewed as one of the
best in the nation as evidenced by continued requests for training outside our district. We
are committed to continued improvement of the program.

« Street sweeping is occurting on most curbed streets 1 to 2 times per month, which is
removing over 4000 tons of street dirt annually.

» Catch basin cleaning occurs once every 18 months removing approximately 700 tons of
material annually. This program is moving to cleaning once per year.

»  Fall leaf pickup removes approximately 11,000 cubic yards of organic material and sources
of nutrients each year.




» Stream enhancements are increasing to meet the temperature, dissolved oxygen, and fish
habitat needs of our streams before the requirements to do so are established. USA
constructed or funded approximately 3,7 miles of stream corridor vegetative enhancements
over the last two years. The Governor visited two of these sites in March of this year to see
how urban activities can help support the Oregon fish recovery plan.

There are many more activities that time today don’t allow discussing. Our February TMDL

report to DEQ, as required in your June 1998 compliance order, lays out an extensive, detailed

discussion of all our activities in both the main text and appendices.

Having said that, we still have challenges. We don’t live in a perfect world. There is still room

for improvement and for others to help. A couple of the challenges that DEQ and USA staff

are working on:

It is not possible to predict with certain precision the effectiveness of program
elements. Our efforts to date have therefore focused on pursuing all strategies we
think can produce results and gauging their effectiveness in stream. Some believe
we can model the effectiveness of stormwater management programs with sufficient
precision to allow inclusion of numerical load limits in permits for use as an
enforcement tool. We disagree. Models are franght with assumptions and have no
place in compliance actions. Some elements of programs lend themselves to
modeling though it is very approximate in nature. Most BMPs don't lend
themselves to calculations of pounds per day of removal. How does one reliably
and accurately predict the pounds of phosphorus removed by catch basin stenciling,
erosion control, detection and correction of illicit sanitary connections to the storm
sewer system, education programs, and streamside vegetation planting? For this
reason, the Clean Water Act and supporting regulation does not propose to include

such limits in stormwater permits.

The discovery of nil_lfla/higher than anticipated levels of background phosphorus__h\

have caused us to reconsider strategies and goals for phosphorus contro] within the
basin. It should also serve to demonstrate the wisdom of DEQ's past approach of

adaptive management of phosphorus issues in the Tualatin based upon




implementation of aggressive strategies, monitoring and adjustment. That is the

intelligent approach to managing phosphorus within this very complex system.

USA's Vision is to "Enhance the environment and quality of life in the Tualatin River
Watershed through visionary and collaborative management of water resources in partnership

with others." We view the Department and Commission as partners in this pursuit,

We are pleased that you have come to visit our watershed and see first hand the commitment
of Tualatin Basin citizens and jurisdictions to a healthy Tualatin River watershed. We hope

your visit is beneficial to you in your important role of guiding our progress.




State of Oregon
Department of Environmental Quality Memorandum

Date: April 15, 1999

To: Environmental Quality Corpmissio
From: Langdon Marsh, Directqﬁdé}/ /M
Subject: Agenda Item A, Informgationd! update on the status of the Tualatin Basin

DMA Implementation ahd-Compliance Order, EQC Meeting May 7,
1999

Statement of Purpose

To provide an informational update on the status of the Tualatin Basin DMA
Implementation and Compliance Order and the development of Total Maximum Daily
Loads (TMDLs) in the Tualatin Basin.

Background

On June 11, 1998, the Commission revised the Tualatin Sub-Basin Nonpoint Source
Management Implementation/Compliance Order to allow a time period for updates and
modification to the Tualatin Basin TMDLs and basin plans, and to provide an
enforceable mechanism for assuring continued compliance with the TMDL (Attachment
A). This revision resulted in the Tualatin Basin DMA Implementation and Compliance
Order. The order identifies work tasks to meet the Tualatin Basin TMDLs established
for phosphorus. The DMAs identified in the order are: The Unified Sewage Agency of
Washington County, Clackamas County, Washington County, Multnomah County, City
of Lake Oswego, City of West Linn, City of Portland, Oregon Department of
Agriculture and Oregon Department of Forestry.

As part of this order, the Designated Management Agencies (DMAs) were given six (6)
tasks. Four (4) of these tasks are ongoing tasks required by previous orders. The
remaining two (2) tasks are new and require the submittal of two reports on TMDL
compliance. The first report was due at the end of February 1999, and the second is
due at the end of June 1999. The EQC Compliance Order is in effect until completion
of the activities in the schedule but will not extend beyond the end of May 2000.

The purpose of this informational item is to provide an update on the status of the
modifications to the Tualatin Basin TMDLs and basin plans, and to provide an update
on the review of the first of the two DMA reports.




DMA February Report Review

As stated in the June 1998 compliance order, the DMAs’ February reports were
intended to:

“describ(e) how their existing programs for present and future
development assures compliance with TMDLs, how their current
programs for pollution control compares to the TMDLs and appropriate
allocations,.... .describe any actions necessary to update their program to
implement bacteria management plans, temperature management plans,
and changes to achieve substantial compliance with METRO Goal 6, title
3 model ordinances as appropriate. This report will describe any
modifications or updates to the existing plans that will be implemented
prior to the final reports described in task 6".”

Each of the DMAs submitted these draft reports in a timely manner and made what is
considered by the Department to be a good faith effort to comply with the order. The
Department is currently reviewing the reports and will provide comments back to the
DMAs. The Department feels that we will be able to work with the DMAS to correct
any shortcomings and hope to receive June reports that will prove acceptable to all
parties.

TMDL Development

The Tualatin Basin TMDLSs are currently in the process of being updated and modified
for two main reasons: 1) to include TMDLs for new parameters and/or stream
segments listed in the 1998 303(d) list (temperature, bacteria, chlorophyll a, toxics,
dissolved oxygen, and biological criteria), and 2) to review, and modify if necessary,
existing TMDLs in light of any new information that has been gained since their
development. This updating and modification is being implemented through a
watershed approach, where all of the pollutant impacts are considered in a holistic
manner. Though this approach may take a little more time, it should prove to be much
more efficient and effective than a compartmentalized approach.

The work to update and modify the Tualatin Basin TMDLs through a watershed
approach is proceeding well, but this work has not been able to follow the aggressive
timeline that was presented to the Commission in June 1998. There are several reasons
for this, but the most important is that the Department is trying to follow a methodical
and comprehensive approach to TMDL development that will be scientifically, legally
and politically defensible. This requires the development, review and/or application of
water quality modeling for many of the 303(d) listed parameters. The TMDL

* Task 6 is the report required to be submitted by the DMAs by the end of June 1999.



development schedule that the Department is proceeding with is attached (Attachment
B).

Authority of the Commission with Respect to the Issue

The Commission requested an update on the status of the Tualatin Basin DMA
Implementation and Compliance Order after a year.

Alternatives and Evaluation

No alternatives were presented; this is an informational item.

Summary of Public Input Opportunity

This is an informational item and the Commission is not required to take action. No
public input opportunity was provided at this time but will be done as part of the
TMDL update.

Conclusions
Reports required under Task 5 were submitted on time and are being reviewed. The

process to update the TMDL in the Tualatin Basin is behind the schedule that was
proposed earlier but will be completed before the expiration of the Compliance Order.

Intended Future Actions

The Department intends to return to the Commission following the development and
public review of the draft TMDLs.

Department Recommendation

It is recommended that the Commission accept this report, discuss the matter, and
provide advice and guidance to the Department as appropriate.

Attachments
Attachment A: Tualatin Basin DMA Implementation and Compliance Order June 11-

12, 1998
Attachment B: TMDL development schedule
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Agenda Ttem A

. Attachment A
Tualatin Basin DMA Implementation and Compliance Order

June 11-12, 1998

Designated Management Agencies:

The Unified Sewerage Agency of Washingion County, representing participating cities
Clackamas County and River Grove

Washington County

Mulinpmah County

City of Lake Oswego

City of West Linn

City of Portland

Oregon Department of Agricultare

Oregon Deparmnent of Forestry,

Purpose:
This order has three purposes.

1) The order assures continued implementation of plans developed under the Tualatin Basin TMDL and the
ongoing activilies contained in the Tualatin Sub-basin Nonpoint Source Management Implementation /
Compliance Schedule and Order for Designated Management Agencies adopted by the EQC as Auachment
A o Agenda Ittm}l:on January 9-10, 1997,

2) The order defines the specific reponing requirements which provide the enforceable mechanism for
assuring implementation of the TMDLs during the peniod covered by the compliance order. The
compliance period allows implementation of the schedule of activities identified in Agenda Item E of the
June 11-12, 1998 EQC meeting. These activities are being conducted cither by the DMAs or in cooperation
with the DEQ to update the basin TMDLs and basin plans. The compliance order will be in effect until the
completion of the activities in the schedule which will result in 2 updated basin plan and implementation
sirategy, but will not extend bevond the end of May, 2000.

3) The compliance order represents the EQC policy for appropriate actions to continue implementation of
poliution control efforts while the TMDLs and implementation strategies are being updated.

DMA Tasks

L

The first four (4) DMA tasks are ongoing tasks required by previous orders. Tasks 5 and 6 are new tasks.

1. The DMAs will continue existing monitoring program in the basin. The data will be submitied to
DEQ annually for upload into STORET daia base, The DMAs wil review data annually and
submii a daia analysis repon in January of each year, The DMAs will submil 2 coordinated
monitoring strategy 10 DEQ by the end-of April of each vear,

1~

The DMAs will continue with existing Public Awareness / Education programs, A public
awareness repon will be submitied 10 DEQ by the end of January each year,

L

The DMAs will provide an annual repori 16 DEQ. The annua) report will describe

3.1 implementation of management practices
3.2, resolution of site specific problems
3.3 revision of rules and ordinances

3.4. evaluation of ongoing activities taken by the DMA to implement the TMDLs

Tualaiin Basin DMA Compliance Order June 11 1998, Page |




4, The DMAs will continue the existing programs for compliance with the Tualatin TMDL. These
tasks include:

4.1, the continued implementation of besl management practices o insure widespread
adoption and implementation of management measures,

4.2, the continuing inventories 10 identify poliution problems and the development of site
specific solutions,

4.3. the inventory, prioritization and development of schedules for the protection,
enhancement or restoration of riparian areas

4.4, continue erosion control programs, plans, 2nd enforcement activities | review of the

erosion control program for new development, investigation of the need for control of
erosien and runoff from no-development activities throughout the basin, and review of
need to adopt or refine existing ordinances,

4.5, continue implementation of program that on a priority basis maintains roadside ditches
in such 2 way 10 minimize transportation of sediment, nutrients, and other pollutants to
walers of the state

Tasks 5 and 6 are included in the scEedulcd TMDL and basin plan update:

reSeA e
5) By the crﬁcbmary. 1999 the DMAs will provide DEQ a draft report describing how their existing
programs forf{uture development assures compliance with TMDLs, how their current programs for
pollution control compares to the TMDLs and appropriate allocations. The Draft report will describe any
actions necessary 10 update their program to implement bacteria management plans, temperature
management plans, and changes to achieve substantial compliance with METRO Goal 6, title 3 model
ordinances as appropriate. This report will describe any modifications or updates to the existing plans that
will be implemented prior to the final reports described in task 6.

6) By the end of June, 1999 the DMAs will each provide a report to the DEQ that evaluates their existing
programs, describes how the program will comply with existing allocations and water guality standards,
The report will describe what actions are needed to update existing programs to comply with the TMDLs
and a schedule of activities that will be taken 10 update existing programs as needed. '

Tuzlalin Basin DMA Compliance Order June 11 1998, Page 2



DRAFT Tualatin Basin TMDL Schedule

ID | Task Name Jan [Feb [Mar [Apr [May [Jun [Jul [Aug [Sep |Oct [Nov [Dec |Jan [Feb [Mar [Apr [May |Jun ]Jul
1 |TMDL Development : : I : : ? 5 5 3 5 ; : 5 :
2 Development of Inhouse Draft TMDLs {Initial
Sections: Criteria, Data, Modeling/Analysis)
3 Technical Review and/or Further Analysis of
Data and Data Needs
4 Collection of Supplemental Data and Analysis of
Data
5 DEQ Development of Initial Draft TMDLs or
TMDL Summaries ‘
6 Distribution of Initial Draft TMDLs
7 DEQ Development of Final Draft TMDLs _
8 DEQ Development of Final TMDLs
9 EQC Approval of NH3 and P TMDLs
10| Submission of TMDLs to EPA
11 EQC Informational/Update Meeting V;\
&
12 |Public Involvement ;
13 Development of Outreach Materials (Fact
Sheets, etc.)
14 Public Presentation: Project Scope, Status, etc.
15 Informal Public Review of Initial Draft TMDLs
16 Distribution of Final Draft TMDLs for Comment
17 Public Comment Period for Final Draft TMDLs

R. BURKHART 4/16/99
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Approved
Approved with Corrections_ X~

Minutes are not final until approved by the EQC

Environmental Quality Commission
Minutes of the Two Hundred and Seventy-Fifth Meeting

March 19, 1999
Regular Meeting

On January 28, 1999, the Envircnmental Quality Commission met for their regular meeting at DEQ headquarters, 811
SW Sixth Avenue, Portland, Oregon 97204. The following Environmental Quality Commission members were
present.

Carol Whipple, Chair
Melinda Eden, Vice Chair
Linda McMahan, Member
Tony Van Viiet, Member

Mark Reeve, Member

Also present were Larry Knudsen, Larry Edelman, and Michael Huston, Assistant Attorneys General, Oregon
Department of Justice (DOJ); Langdon Marsh, Director, Department of Environmental Quality (DEQ); and other staff
from DEQ.

Note: The Staff reports presented at this meeting, which contain the Department’s recommendations, are on file in the
Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Wiritten material submitted at this meeting is
made a part of the record and is on file at the above address. These written materials are incorporated in the minutes
of the meeting by reference. ‘

Chair Whipple called the meeting to order at 8:40 a.m.

B. Approval of Tax Credits
Maggie Vandehey, Tax Credit Coordinator, presented this item.

Applications for Approval _

5145 — Dean McKay Farms, Inc. and 5146 — Mark McKay Farms, Inc.

Commissioner Reeve Eden asked why the facility address for Dean McKay Farms, Inc. (#5145) and Mark McKay
Farms, Inc. (#5146) were identical. Staff clarified that the McKay brothers each inherited equal halves of their father's
farm and the address is the farm office address. The two tractors claimed on the respective applications are not one
and the same.

5041 — HMT Technology Corporation

The Commission asked if the subtraction of HMT’s ductwork from the eligible facility cost was consistent with the
subtraction of Hyundai Semiconductor America, Inc.'s ductwork in December 1998. Staff stated the treatment of the
HMT ductwork was consistent with the treatment of the Hyundai ductwork. The reviewer clarified that Hyundai claimed
a greater porticn of the ductwork as part of the poliution control system within their installation than HMT claimed.

Underground Storage Tank Reviews

The Commission asked how the reduced percentage for underground storage tanks {UST) was determined
exemplifying application #5131. Staff explained the reduction in the percentage allocable to pollution control was
determined factoring the 100% allocable components; the difference in the cost of the corrosion protected tank and
piping system and an equivalent bare steel system as a percent of the protected system; and ninety percent of the cost
of the tank-gauge system. Staff agreed to present this reduction in percentage in a manner similar to the field burning
reviews in the future.




80563 - Wellons, Inc.

Questions regarding Wellons' ability to assume that their facility is principal purpose because they are meeting the
requirements of Willamette Industries’ ACDP were addressed. There are numerous examples to support this position
and the food processing industry was referenced. The Commission asked what components were claimed as part of
the air pollution control facility. Commissioner Van Vliet cautioned staff to carefully consider the inclusion of the multi-
cone colfector, and the conveyors and augers as this could expand the tax credit. Staff recommended postponing the
approval of application #5053 until staff could modify the report and address the Commission’s concerns.

Commissioner Van Vliet made a motion to approve the tax credit applications presented in Attachment B of Agenda
Item B and its Addendum with the exception of application #5053 (Wellons, Inc.). Commissioner McMahan seconded
the motion and it carried with five “yes” votes.

Application for Denial

Staff explained Freres Lumber Co., Inc., understood the basis of the denial of tax credit application #5119 and they did
not indicate that they wished to address the Commission. Commissioner Reeve made a motion to deny the tax credit
application presented in Attachment C of Agenda ltem B. Commissioner Eden seconded the motion and it carried with
five “yes" votes.

Commission Action by Application Number
Commissicn Action

App.No.  Applicant Certified Cost Percentage Attacgment Attachment C Addendum
4751 PGE $759,269  100% Approve
4881 PGE $18,576  100% Approve
5041 HMT Technology Corp. $1,072,469 100% Approve
5042 HMT Technelogy Corp. $5,613,466 100% Approve
5046 Thomas Joseph, Inc. $66,700 NA Approve
5053 Wellons, Inc. $294,745 100% Postponed
5080 Morrow Co. Grain Growers $33,014 100% Approve
5082 Morrow Co. Grain Growers $29,697 100% Approve
5107 Russell Gif Company $13,724 100% Approve
5108 Russell Gil Company $5,300 100% Approve
5113 United Disposal Service Inc. $42.213 100% Approve
5117 Capitol Rec. & Disposal, Inc, $20,709 100% Approve
5118 Freres l.umber Co., Inc. $27,962 100% Deny
5120 United Disposal Service Inc. $8,814 100% Approve
5122 McKemn's Texaco Food Mart $92,423 94% Approve
5131 Carter's Service Stations, Inc. $83,968 89% Approve
5145 Dean McKay Farms, Inc. $136,817 75% Approve
5146 Mark McKay Farms, Inc. $173,719 84% Approve

EQC Monitoring Authority

The EQC's Tax Credit Monitoring Authority was discussed. The Department of Justice indicated the Commission has
the authority to provide some monitoring of certified facilities to determine if the facility is still operated in accordance
with the terms of the certificate. In the simplest form an audit would consist of a letter requesting an affirmation that a
certified facility is being operated in accordance with the conditions of certification. However, the tax credit program
lacked resources to go into any greater detail. Director Marsh cautioned that any certificate audits could not be paid
from general fund as that would impinge upon other Department pregrams. The Commission emphasized that any
expense incurred performing a tax credit program audit function should be at the expense of tax credit beneficiaries.
The Commission directed staff to develop a recommendation regarding an audit of certified facilities.

Jim Roys, Budget Manager, gave a legislative update on the bills pertaining to pollution control tax credits.




C. Action Item: National Marine Fisheries Request for a Waiver for Total Dissolved Gas for

Fish Passage on the Mainstem of the Columbia River
Gene Foster, DEQ staff, Mark Schneider, National Marine Fisheries Service, and Margaret Fitardo, the Fish Passage
Center, presented this item. The National Marine Fisheries Service (NMFS) petitioned the Commission for a variance
to the siate's total dissolved gas standard to enable spill over McNary, John Day, The Dalles, and Bonneville Dams to
assist juvenile outmigrating salmon and steelhead. The petition requested a waiver from the current total dissolved
gas standard of 110% to 115% total dissolved gas as measured in the forebays of the dams and 120% in the failraces
of the dams. The waiver request was for the dates April 3, 1999, through August 31, 1999.

The Commissioners indicated they would like to receive information on the U.S. Army Corps of Engineers (USACE)
Gas Abatement Program pinpointing the commitment from the USACE to NMFS {o address total dissolved gas issues
and the timetables for achieving the identified milestones. A condition was added to the Qrder that required NMFS to
provide a report by February 27, 2000, on the status of the Columbia River Gas Abatement Program, USACE and
NMFS commitments to the Gas Abatement Program, and the efforts to achieve the state water quality standard of
110%. The past year's research on total dissolved gas and the effects on migrating juvenile salmonids was also
discussed.

Commissioner Van Vliet made a motion to adopt the proposed findings to support the waiver request with the
conditions in appendix B. Commissioner Eden seconded the motion and it carried with five “yes” votes.

D. Rule Adoption: LRAPA Stationary Source (ACDP) Fee Increases and Asbestos Rule

Amendments
Grecia Casfro, operations Manager for Lane Regional Air Pollution Authority (LRAPA}, and Dave Nordberg, DEQ staff,
presented this item.

Commissioner Reeve noted that LRAPA's rules seem essentially the same as state rules and asked if there were ways
in which LRAPA’s rules were more stringent than the state measures. Grecia Castro indicated LRAPA's rules have a
somewhat broader requirement for filing asbestos project notifications, and Dave Nordberg added that the regional
authority mandates use of an asbestos removal "containment” in a circumstance where one is not specified under
state provisions. The determination of any discrepancies between LRAPA and state provisions is done by staff who
are experts in the area of the rules concerned, and are called o LRAPA's attention for correction as cited in the staff
report attachments.

Commissioner Van Viiet moved that LRAPA’s revised permit fees as a revision to the Oregon Clean Air Act State
implementation Plan (OAR 340-020-0047) be approved and to approve the revisions to LRAPA’s asbestos regulations
as proposed. Commissioner Reeve seconded the motion and it carried with five “yes” votes.

E. Rule Adoption: Amend OAR to Adopt New Land Disposal Restrictions (LDR) for Spent

Hazardous Waste Potliner and Certain Federal Hazardous Waste Regulations
Anne Price, Manager, Hazardous Waste Policy and Program Development Section, and Gary Calaba, DEQ Staff,
presented this item.

The rules are divided into three areas: new waste listings; conditional exclusions from regulations for certain wastes
that are recycled; and changes to LDR reguirements.

Commissioner Van Vliet asked who would be affected by the new rules conditionally excluding wood preservers from
some regulation if they recycle pesticide contaminated wastewater. Staff replied that only the facilities whose water-
borne wood preservation processes and who reuse the pesticide contaminated wastewater for its pesticidal properties
would be conditionally excluded from complying with some hazardous waste regulation of those wastewaters.

The Department was asked how they will implement the new fertilizer standards. DEQ would work with the Oregon
Depariment of Agriculture to implement the standards, and hazardous waste-derived fertilizer manufacturers would be
responsible for ensuring that their fertilizer products meet Oregon standards.

The Commission expressed concern that by applying Phase It LDR standards, instead of the originally proposed and
more stringent Phase |V standards, to fertilizers made from K061 hazardous waste baghouse dust, DEQ may not be
protective enough. When asked whether the Phase Il standards could be referenced in the rule as interim standards,
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staff replied that the Phase Il standards for fertilizers made from K081 hazardous waste baghouse dust would not go
into effect untit March 31, 2000, in order to give the industry time to develop manufacturing technology to meet the
standards and because EPA is currently working on standards. Department legal counsel suggested not stating that
the Phase Il standards are interim. The Department committed to returning to the Caommission in the Spring of 2000
to review the issue.

Commissioner Eden made a motion to adopt the proposed rules. Commissioner Van Vliet seconded the motion and it
carried with five "yes” votes.

F-1. Action Item: Adoption of Order Clarifying Hazardous Waste Permit Decision for

Umatilla Chemical Agent Disposal Facility

At the January 29, 1999, EQC meeting, staff was directed to prepare a draft “Order Clarifying Permit Decision” related
to the Umatilla Chemical Agent Disposal Facility. Larry Edelman, legal counsel, prepared the draft and presented it to
the Commission. A motion was made by Commissioner Eden to adopt the Order without change. The motion was
seconded by Commissicner Van Vliet and a role call vote was taken: Commissioner Eden-yes; Commissioner Van
Vliiet-yes; Commissioner McMahan-yes; Chair Whipple-yes; and Commissioner Reeve-abstained. The motion carried
with four "yes” votes.

Public Comment
Frank Wann presented comment on heavy metals.

F-2. Informational Item: Discussion of Future Opportunity for Update and Comment on

Development of Carbon Filter Technology

Wayne Thomas, Umatilla Program Manager, and Sue Oliver, Senior Hazardous Waste Specialist, presented their
recommendation for the content of an informational work session on the development of carbon filter technology.
Proposed subjects for the work session included industrial applications of carbon filters, effectiveness, cperational
complexity, safety, and waste generation. The Commission concurred with the Department’s approach, but asked that
the work session focus specifically on the carbon filter system design that is being utilized at the Umatiila Chemical
Agent Disposal Facility. It was agreed that the work session would be conducted during the Commission’s June 1999
meeting to be held in Hermiston.

A. Approval of Minutes

The following correction was made to the January 29, 1999, minutes: on page 2, section D1, last paragraph, the first
line should read, “Commissioner Van Vliet moved to approve the request with the addendum including the findings
approved by staff.” Commissioner Reeve moved the minutes be approved as corrected. Commissioner Van Vliet
seconded the motion and it carried with five “yes” votes.

H. Action Item: Petition for Rulemaking to Regulate Recreational 2-Stroke Marine Engines
On February 24, 1999, the Department received a Petition for Rulemaking from Dan Pence and Peter Wilcox. The
petition requasted the Commission to commence rulemaking to: (1) phase out the use of existing 2-stroke marine
engines in environmentally sensitive waterways and sources of drinking water within a few years and fo comprise less
than five percent of alt engines in marine engines within 10 years; and (2) create fairness in new engine emission
control standards between automobiles and recreational marine craft within 20 years.

The petitioners presented information to the Commission on the environmental effects of using 2-stroke engines in
waterways. They also present several possible regulatory schemes to begin the phase out of 2-stroke engines
including requiring a fee when a boat owner gets a boat permit, the amount of which would be dependent on the
engine size, or the prohibition of the use of the engines based on the CWA antidegradation policy.

Commissioner Reeve made a motion to deny the petition. Commissioner Eden amended the motion to include “and
direct the Department to conduct discussions with other agencies and the public to determine if anything can be done
to reduce the use of 2-stroke engines on Oregon waters,” Commissioner Reeve approved the amendment to his
motion. Commissioner Eden seconded the motion with amendment and it carried with five “yes” votes.




G. Action ltem: Appeal of Hearing Order Regarding Violation and Assessment of Civil

Penalty in the Matter of Staff Jennings, Inc., Case No. UT-NWR-96-274A
Staff Jennings, Inc., appeated from a hearing officer's Findings of Fact and Conclusions of Law, dated March 18, 1998,
In that order, the hearing officer found that Staff Jennings violated ORS 468B.025 and OAR 340-122-242 and was
liable for a civil penalty in the amount of $8,400. The hearing officer also found that Staff Jennings had failed to
complete the investigation and cleanup of a petroleum release from an underground storage tank. No civil penalty was
assessed by the Department for this violation.

The Department was represented by Christopher Rich, Environmental Law Specialist and Michael Huston, Assistant
Attorney General. Staff Jennings was represented by Christopher Reive of Bogle & Gates.

Staff Jennings argued that the civil penalty assessment was improper for several reasons including that the statute of
limitations had expired by the time the Department assessed the civil penalty, or that the Department assessed the
civil penalty for the wrong violation. In essence Staff Jennings argued that the pollution was caused in 1888 when the
underground storage tanks leaked. The Department should have assessed the civil penalty for the failure to complete
the investigation and cleanup of a petroleum release from an underground storage tank. The Department argued that
the contamination in itself along with the failure to prevent the ongoing contamination are "causing pollution” in terms
of the statute.

A motion was made by Commissioner Eden to uphald the hearing officer’s findings of fact and conclusions of law by
finding the contamination was a continuing viclation of ORS 4688.025. it was seconded by Commissioner McMahan
and a role call vote was taken: Commissioner McMahan-yes; Commissioner Van Vliet-yes; Commissioner Reeve-no,
Commissioner Eden-yes; and Chair Whipple-yes. The motion carried with four “yes” votes. The Commissioner
directed legal counsel to draft the order to be signed by Chair Whipple.

l. Commissioners’ Reports
There were no Commissicners’ reports,

J. Director’s Report

The New Carissa was the source of much activity within DEQ during the months of February and March. As the State
On-Scene Coordinator for the incident, DEQ was responsible for working with the Coast Guard and the Responsible
Party (a representative of the owners and insurers) to coordinate efforts for removal of the ship and cleanup activities
related to the oif spill. Over 69 DEQ staff worked on the New Carissa for a fotal of 4,273 hours (18 staff worked on the
incident when the ship ran aground again in Waldport for a tatal of 513 additional hours). Through a unified effort, wise
decisions, and the cooperation of nature, over 80 percent of the oil that had threatened the shorelines of Oregon was
successfully destroyed or isolated at sea. The impacts from the released oil are significant, but much more limited
than was threatened when the New Carissa first came ashore

Ross Istand Update: The recapping of the breached area was completed during the iast week of February. This is the
area previously used by the Port of Portland for the disposal of contaminated sediment, mined by Ross Island Sand
and Gravel (RISG) last spring. Discussions regarding additional sampling and maintenance of the cap, pursuant to an
Order of Consent, are ongoing. The Draft Site Investigation Work Plan for the Port of Portland Dredged Material
Disposal, Ross Island Facility, is currently under preliminary review. In addition, DEQ has received a proposal from
RISG on how to integrate the Port's investigation with the other site investigation tasks RISG will be required to
complete.

DEQ hosted the annual Spring Pacific NW P2 Roundtable in Portland March 9-11,1999, for EPA Region10 partners
who are interested in pollution prevention. The roundtable has been expanded to include providers of pollution
prevention assistance, compliance assistance, and industrial technical assistance.

After three significant delays, the State of Oregon has signed a contract for Phase | soil cleanup at the McCormick &
Baxter Creosoting Co. Superfund Site. The state's contractor, Wilder Construction Company, began work at the site,
in late February. The work is expected to be completed by April 30, 1999. Twenty distinct areas at the site are slated
for soil excavaticn, during the Phase | cleanup. A second DEQ contractor, Ecology & Environment, Inc., (E&E) will be
on-site full-time, to provide continuous oversight of the cleanup work. Among other things, E&E will conduct air quality
monitoring to assure that hazardous dust and fumes do not threaten nearby residences. In addition, E&E will conduct
the soil sampling described above to ensure that the cleanup work attains the goals set forth in the ROD. DEQ will
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conduct an informal public meeting in early March, once cleanup activities are underway, The purpose of the meeting
will be to provide an opportunity for site neighbors and other interested parties to ask questions and express any
concerns they may have about the cleanup work.

EPA's Superfund Response Teamn and contractors have completed cleanup of a North Portland warehouse afier three
months of intense effort. What began as a police response to a domestic dispute in October, 1998, escalated into a
Portland Fire Bureau-Hazmat Team response due to a variety of hazardous chemicals and storage conditions; the Fire
Bureau referred the site to DEQ. After a site inspection by Paul Christiansen and Rebecca Christiansen of DEQ,
EPA's highly capable team was invited to canduct the cleanup. The warehouse was loaded with over 10,000
containers of chemicals, many unknown. Dust in the warehouse had high levels of cyanide, lead, and mercury.
Ultimately, the EPA team disposed of over 6,000 containers of hazardous waste, 1,280 cubic yards of contaminated
debris and 80 cubic yards of contaminated soil. The building was blasted with compressed air and some contaminated
residue remains; however, the building no longer poses a threat to the community.

The following DEQ employees are retiring: Mike Eagan - WMC, 8 years; Larry Miller - NWR, 9 years; Jo Brooks -
Public Affairs, 14 years; Marilyn Lindsay - WR, 18 years; Mary Heath - WR, 19 years; Howard Harris - AQ, 20 years;
Tom Lucas - HQ, 22 years; Dick Warkentin - Lab, 22 years; Larry Lemkau - ER, 25 years; and Jim Vilendre - NWR, 31
years.

The Business Systems Development section is working with the Information Technology section and others around
DEQ preparing to replace the main Sequent computer and upgrade the software that run on it. Some of the application
software that we use now is obsolete, and some is not certified to work correctly for the year 2000.

There being no further business, the meeting was adjourned at 3:35 p.m.
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Title:

Repeal of Rules for Consumer Products, Architectural Coatings and Motor Vehicle Refinishing
Coatings; Revision of VOC Definitions,

Summary:

The Department is proposing to repeal portions of the "Consumer and Commercial Product Rules"
that are for the Portland area which limit the amount of specific solvents that can be used in
various consumer and commercial products. The proposed repeal is a result of recently adopted
EPA regulations which will produce the same environmental benefit and make the Oregon rules
redundant. The portions of these rules that the Department is proposing to retain are the
requirements for refinishers in the Portland area to use High Volume- Low Pressure spray guns
and mechanical spray gun cleaning equipment.

In addition the Department is proposing to remove certain chemical compounds from the State
definition of Volatile Organic Compounds (VOC) to comply with the Federal List and to specify
that said VOCs in the definition apply to the formation of ground level ozone.

Department Recommendation:

It is recommended that the Commission repeal/amend Oregon's rules regarding Consumer
Products, Architectural Coatings, Motor Vehicle Refinishing and VOC definitions as presented in
Attachment A and this staff report.
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Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD). '




State of Oregon
Department of Environmental Quality Memorandum

Date: April 15, 1999
To: - Environmental Quality Commission
From: Langdon Marsh

Subject: Agenda Item C, EQC Meeting of May 7, 1999

Background

On January 13, 1999, the Director-authorized the Air Quality Division to proceed to a
rulemaking hearing on proposed rule amendments which would rescind and revise the
“Consumer and Commiercial Product” rules adopted for the Portland area. These rules limit the
amount of solvents (Volatile Organic Compounds) that can be used in Consumer (household)
Products, Architectural Coatings, and Motor Vehicle Refinishing Coatings. The regulations are
proposed for repeal because comparable measures recently adopted by EPA nationwide will
produce the same environmental benefit. The proposal also contains housekeeping amendments
that update the definition of Volatile Organic Compounds or “VOC”. These amendments, if
adopted,-will be submitted to the U.S. Environmental Protection Agency (EPA) as a revision to
the Portland Ozone Maintenance Plan as part of the Clean Air Act required State Implementation
Plan.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
February 1, 1999. The Hearing Notice and informational materials were mailed to people who
asked to be notified of rulemaking actions, and to a list of persons known by the Department to
be potentially affected by or interested in the proposed rulemaking action on January 22, 1999,

A Public Hearing was held February 25, 1999 with Dave Nordberg of the department’s staff
serving as Presiding Officer. Written comments were received through 5:00 p.m. March 2, 1999.
The Presiding Officer's Report (Attachment C) summarizes the oral testimony presented at the
hearing and the Summary of Public Comment (Attachment D) lists all the comments received.
(A copy of the comments is available upon request.)

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD),
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Department staff evaluated the comments received (Attachment D) and because they indicated
unanimous support for the department’s proposal, no substantive modifications are being
recommended by the department. :

The following sections list key terms used in this report, summarize the issue this proposed
rulemaking action is intended to address, cite the authority to address the issue, indicate the
process for developing the rulemaking proposal including alternatives considered, summarize the
rulemaking proposal presented for public hearing, report the significant public comments
submitted and show the changes proposed in response to those comments, describe how the rule
will work and how it is proposed to be implemented, and provide a recommendation for
commission action.

Key Words and Acronyms

Consumer and Commercial Product Rules: Rules that reduce VOC emissions from products
used widely throughout society (not just by industry).

HVLP: High Volume/Low Pressure (Spray Gun)--equipment that lowers paint use by
reducing overspray.

Motor Vehicle Refinishing Coating: Paint used for automotive repair.

SIP: State Implementation Plan (OAR 340-020-0047) required by the Clean Air Act.

VOC: Volatile Organic Compounds—chemicals (mostly solvents) that contribute to the
formation of ground-level ozone,

Issue this Proposed Rulemaking Action is Intended to Address

Under the Clean Air Act, EPA establishes standards for the amount of ground-level ozone
pollution (smog) allowed in the air. Ground level ozone is not emitted directly as a pollutant, but
is created from Volatile Organic Compounds (VOC) reacting in sunlight with oxides of nitrogen
(NOx). Therefore, ozone levels can only be reduced by limiting the emission of these ozone
“precursors”.

In the past, the Portland area failed to meet the ozone standard, but air pollution was reduced and
by the early 1990°s the ozone standard was attained. However, population growth and steadily
increasing motor vehicle traffic threatened to reverse the trend, and in 1992 the Governor
appointed a Task Force on Motor Vehicle Emissions in response. The task force was charged
with selecting strategies to be used to maintain the ozone standard into the future. One strategy
chosen was to reduce VOCs from consumer and commercial products. National rules for these
sources of VOC emissions were required to be developed by EPA under Section 183(e) of the
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Clean Air Act. At that time EPA’s rules were expected to be completed by 1995, When those
rules were delayed beyond the time that VOC reductions were needed to meet Portland’s
emission targets, the department developed local rules similar to the measures EPA was
eventually expected to issue. :

The rules adopted for Portland apply to Consumer Products, Architectural Coatings, Aerosol
Spray Paint and Motor Vehicle Refinishing. The Consumer Product rules establish limits for the
amount of VOC that can be used in a variety of household products such as hair sprays, air
fresheners, windshield washer fluids and antiperspirants. Oregon’s tules for Architectural
Coatings limit the amount of solvent used to paint all “stationary structures” (houses, industrial
equipment, traffic striping, etc.). The rules for Spray Paint limit the VOC content of paint sold in
aerosol cans. Finally, the rules for Motor Vehicle Refinishing in Portland set limits for the
amount of VOC in automotive coatings and also require painters to use efficient spray guns and
gun cleaning equipment to further reduce solvent emissions.

In September 1998, EPA finalized nationwide rules for three of these rule categories: Consumer
Products, Architectural Coatings and Auto Refinishing Coatings. The federal rules apply only to
product manufacturers (or importers) so the national rules do not duplicate Oregon’s
requirements for auto refinishers to use equipment that reduces solvent emissions. The current
federal rules also differ from Oregon’s provisions in that EPA’s rules for spray paint (aerosol
cans) are not scheduled to be promulgated for several more years.

As a result, VOC reductions for many consumer and commercial product categories are now

" achieved nationally with no expenditure of department resources. Therefore, this rulemaking
proposes to repeal Oregon’s requirements for the Portland area in cases where those requirements
are now duplicated nationwide. This action will achieve the original intent of the Governor’s
Task Force, relieve the need to “implement” redundant local measures and provide more uniform
requirements for the regulated community.

This proposal also contains rule revisions that remove chemical compounds from the state
definitions of VOCs. On, August 25, 1997 and April 4, 1998 EPA modified the federal
definition of VOC when they published findings in the Federal Register that a total of 17
additional compounds were found to have “negligible photochemical reactivity”. This
rulemaking action will make the state and federal definitions of VOC consistent and continues
the department’s policy of removing such compounds from the VOC definitions when EPA
determines that they will not significantly contribute to the formation of ground-level ozone.
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Relationship to Federal and Adjacent State Rules

If the commission adopts this proposal, Oregon’s rules for Consumer Products, Architectural
Coatings and Motor Vehicle Refinishing Coatings will be repealed, and the Portland Ozone
Maintenance Plan will rely instead on VOC reductions achieved by comparable federal
requirements. Oregon’s rules for the Portland area will remain more stringent than the federal
rules for the requirement that auto refinishers use HVLP spray guns and spray gun cleaners.
These measures will continue as part of the SIP to maintain air quality in the Portland area.

To the north, the Southwest Washington Air Pollution Control Authority (SWAPCA) has rules

for the Vancouver, Washington area that are identical to Oregon’s rules for Motor Vehicle

Refinishing and Architectural Coatings. Staff at SWAPCA indicate their agency is likely to take
_ action similar to this proposal in the near future.

To the south, VOC emissions from consumer and commercial products are controlled at the state
and local levels. California Air Resources Board (CARB) enforces statewide regulations for
Consumer Products that are the same as both Oregon’s existing rules and the new federal
regulations in many product categories. However, in some categories CARB regulations are
significantly more stringent. Requirements for Architectural Coatings and Auto Refinishing are
established by California’s local Air Quality Management Districts. Except for districts located
in the more rural regions, these agencies have requirements for these VOC sources that are
generally more stringent than Oregon or national requirements.

Authority to Address the Issue

Authority to address this issue is provided in ORS 468.020 and 468A.035.

Process for Development of the Rulemaking Proposal (including Advisery Committee and
alternatives considered)

The rule amendments stem from advisory committee recommendations made when Oregon’s
consumer and commercial product rules were originally developed. In 1994 and 1995, two
committees were formed to advise the department: the Consumer Products — Architectural
Coatings Advisory Committee and the Auto Refinishing Task Force. Both committees agreed that
when comparable federal measures were implemented the duplicated provisions of Oregon’s rules
should be rescinded.

The rules finalized by EPA in 1998 parallel Oregon’s rules for Architectural Coatings, Consumer
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Products and the portions of the Motor Vehicle Refinishing rules that apply to the VOC content of
automotive paint products. The provisions of Oregon’s rules that apply to these areas are being
proposed for repeal, but other requirements are being retained. The portions being retained apply to
aerosol spray paint (for which EPA is not scheduled to propose rules until 2001), and the auto
refinishing requirements for the use of High Volume/Low Pressure (HVLP) spray guns and spray
‘gun cleaning equipment. '

During the advisory committee process the Auto Refinishing Task Force chose the use of spray gun
cleaners as one of the methods needed to achieve a VOC reduction target of 40 percent. In
addition, the committee recommended that the rules mandate the use of HVLP spray guns. This
recommendation was made with the knowledge that VOC reductions produced by HVLP spray
guns could not be used in DEQ’s airshed planning calculations because the amount of VOC they
save cannot be reliably quantified. The committee noted that both techniques produce economic
savings as well as environmental benefits. The department informed the committee that similar
equipment requirements would not be part of the federal auto refinishing rules and that the
equipment requirements for the Portland area would likely be retained after EPA’s rules were
finalized.

Following EPA’s adoption of federal rules in 1998, the department notified interested parties of its
intention to revise Oregon’s rules to achieve the Governor’s Task Force’s original intent of
reducing VOCs from consumer and commercial products by relying on federal rules. Because the
department indicated its intention to follow this course of action from the outset, no alternative
course of action was seriously considered. The letter to interested parties stated that the agency was
considering proceeding directly to rulemaking and specifically asked for comments if any parties
saw a need for further advisory committee discussion. No further need was identified.

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of
Significant Issues Involyed.

The current rulemaking proposal is '_che'same as the proposal advanced for public comment.
Those who provided comments agreed with the department that continuing Oregon’s existing
measures became unnecessary for rules where comparable federal requirements now apply.

As stated earlier, the state and national rules are comparable in most respects. It is noted
however, that differences do exist. The fundamental difference is that EPA is authorized to
regulate consumer and commercial products only at the manufacturing level. Therefore, EPA’s
rules differ from Oregon rules by not setting requirements for distributors, retailers or users of
products, and by omitting restrictions on the type of equipment used by auto painters. In the
areas where state and federal rule requirements vary, the federal measures are generally
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somewhat less restrictive. Differences between the rules are outlined below:
Architectural Coatings:

o Of the 61 product categories in EPA’s rules, the federal VOC limits are more stringent in
four cases (alkali resistant primers, swimming pool coatings, opaque below ground wood
preservatives and lacquer stains) and DEQ’s limits are more stringent in nine cases (antenna
coatings, calcimine recoaters, clear shellacs, concrete curing & sealing compounds, concrete
surface retarders, conversion varnishes, faux finishes, stain controllers and zone marking
coatings). Most of the ditferences concern small volume specialty categories.

o EPA’s rules allow manufacturers to produce high VOC coatings if they pay an “exceedance
fee”. DEQ rules do not share this feature, but the economic disincentive of the exceedance
fee is expected to keep its use relatively small.

e EPA’s rules differ from DEQ’s in that the federal rules allow each manufacturer to exempt
the VOC used in small volume products. The exemption begins at twenty-five tons per year
for each manufacturer but decreases to ten tons in 2002. EPA indicates this provision will
weaken VOC reductions generated by two percent or less.

Consumer Products:

e The VOC limit for Windshield Washer Fluid is substantially relaxed in the federal rule (35
percent versus DEQ’s 23.5 percent). The higher VOC limit will allow freezing protection to
—25°F whereas products that comply with Oregon’s rule only protect to 0°F. Windshield
Washer Fluid is manufactured and sold in a diverse, decentralized manner, and an ongoing
implementation effort would be required to maintain substantial compliance if the 23.5
percent limit were to be locally retained.

e The federal VOC limit for Nail Polish Remover is 85 percent versus the state limit of 75
percent. The effect on VOC emissions is insignificant.

Auto Refinishing:

e EPA’s rule does not require the use of HVLP guns and spray gun cleaners. These provisions
of the state regulations will be retained.

* EPA’s rule exempts lacquer topcoats, noting these coatings comprise a small and decreasing
segment of the market. DEQ’s rules for automotive refinishing coatings are proposed for
repeal in favor of the federal rules.

While the federal rules are slightly less stringent than Oregon’s rules in the aspects cited above,
EPA indicates they will actually achieve VOC reductions at least as significant as the existing
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measures in the Portland Ozone Maintenance Plan. This is because Oregon’s rules only apply to
the Portland area—making it a virtual island surrounded by an area where no controls exist. The
consequence is that noncomplying products inevitably leak into the regulated area from the
outlying region and thereby decrease the effectiveness of locally applied restrictions. Because
EPA’s rules apply nationwide, border leakage is insignificant and the effectiveness of the federal
rules is not reduced. Therefore, the VOC reductions achieved by Oregon’s rules in the Portland
Ozone Maintenance Plan can be fully substituted by EPA’s regulations.

As a result, the functional equivalence of EPA’s rules make most of Oregon’s rules redundant
and provisions that now duplicate federal measures are proposed for elimination. More
specifically, Oregon’s rules for Consumer Products, Architectural Coatings, and the provisions
that apply to coatings for Motor Vehicle Refinishing are proposed for repeal. The requirements
in Oregon’s rules for refinishers in the Portland area to use High-Volume/Low-Pressure spray
guns and mechanical spray gun cleaning equipment will be retained.

Regarding Oregon’s VOC definitions, the federal and Oregon versions are essentially the same,
although again--a difference exists. The proposed amendments add a technical clarification to
Oregon’s definitions to specify these definitions relate only to issues of ground level
(tropospheric) ozone and do not apply to ozone depleting reactions in the stratosphere.

Summary of Significant Public Comment and Changes Proposed in Response

Six people submitted written comments and one person presented verbal testimony during the
public comment period. All comments indicated support for the proposed action, and no
substantive modifications were made to the rules proposed for repeal/amendment by the
commission.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

The federal Consumer and Commercial product regulations go in effect over a nine month
period. The national Consumer Products rules apply after December 10, 1998; Auto Refinishing
rules take effect January 11, 1999; Architectural Coatings rules go into effect September 11,
1999, Because the federal rules affect only product manufacturers (and do not restrict the sale of
high VOC products) Oregon’s rules must remain in effect an additional period to assure that
complying products have time to move through the distribution stream and produce local
benefits. Therefore, the proposed changes to Oregon’s Consumer and Commercial product rules
will be filed with the Oregon Secretary of State to take effect six months after the compliance
date of comparable EPA measures. That is, Oregon’s rules will be filed to take effect according
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to the following schedule:

Secretary of State
Rule Group Rule Numbers Effective Date
SIP Revision QAR 340-020-0047 On filing (May 1999)
VOC Definitions OAR 340-022-0102 & 340-028-0110 On filing (May 1999)
Consumer Products OAR 340-022-0800 to 340-022-0860 June 10, 1999
Motor Vehicle Refinishing  OAR 340-022-0700 to 340-022-0760 July 12, 1999
Architectural Coatings OAR 340-022-1000 to 340-022-1050 March 13, 20600

The portions of Oregon’s rules that are retained (aerosol spray paint rules and equipment
requirements for auto refinishers) will be implemented as part of the general duties of the Air
Quality and Complaint staff of DEQ’s Northwest Regional offices. No training is needed to
continue these measures. :

Changes to the VOC definitions will be implemented as slight modifications to the department’s
ongoing air quality programs.

Recommendation for Commission Action

It is recommended that the commission repeal/amend Oregon’s rules regarding Consumer
Products, Architectural Coatings, Motor Vehicle Refinishing and VOC definitions as presented
in Attachment A as a revision to the State of Oregon Clean Air Act Implementation Plan to
become effective on the dates provided in this staff report.

Attachments

A. Rule Rescissions/Amendments Proposed for Adoption:

SIP Rule (amendment)

Motor Vehicle Refinishing (rescission and amendment)
Consumer Products (rescission)

Architectural Coatings (rescission)

Division 22 VOC Definition (amendment)

Division 28 VOC Definition (amendment)

AR
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B. Supporting Procedural Documentation:
1. Legal Notice of Hearing
2. Fiscal and Economic Impact Statement
3. Land Use Evaluation Statement
4. Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements
5. Cover Memorandum from Public Notice
Presiding Officer's Report on Public Hearing
- Summary of Public Comment

oo

Reference Documents (available upon request)

Written Comments Received (listed in Attachment D)

Approved:

Section: %Wmﬂ j,;,-f A ,LLaf::vaa

Division: ﬁ%ﬁV / ,%b

Report Prepared By: Dave Nordberg

Phone: (503) 229-5519
Date Prepared: March 26, 1999
DN

FATEMPLATE\FORMS\EQCRULE.DOT
10/19/95
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340-020-0047 _
State of Oregon Clean Air Act Implementation Plan

(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air Quality
Control Program, contains control strategies, rules and standards prepared by the Department of
Environmental Quality and is adopted as the state implementation plan (SIP) of the State of Oregon
pursuant to the federal Clean Air Act, Public Law 88-206 ag last amended by Public Law 101-549.

(2) Except as provided in section (3) of this rule, revisions to the SIP shall be made pursuant to the
Commission's rulemaking procedures in Division 11 of this Chapter and any other requirements contained
in the SIP and shall be submitted to the United States Environmental Protection Agency for approval.

(3) Notwithstanding any other requirement contained in the SIP, the Department is authorized

(a) to submit to the Environmental Protection Agency any permit condition implementing a rule that
is part of the federally-approved SIP as a source-specific SIP revision after the Department has complied
with the public hearings provisions of 40 CFR 51.1062 (July 1, 1992) ; and

(b) to approve the standards submitted by a regional authority if the regional authority adopts
verbatim any standard that the Commission has adopted, and submit the standards to EPA for approval as
a SIP revision.

[NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become federally
enforceable upon approval by the United States Environmental Protection Agency. If any

provision of the federally approved Implementation Plan conflicts with any provision adopted by

the Commission, the Department shali enforce the more stringent provision.)

[Publications: The publication(s) referred to or incorporated by reference in this rule are available
from the office of the Department of Environmental Quality.]

Stat. Auth.: ORS Ch. 468.020

Stat. Implemented: ORS Ch. 468A.035

Hist.: DEQ 35, f, 2-3-72, ef. 2-15-72; DEQ 54, f. 6-21-73, ef. 7-1-73; DEQ 19-1979, {. & ef, 6-25-79;
DEQ 21-1979, f. & ef. 7-2-79; DEQ 22-1980, f. & ef. 9-26-80; DEQ 11-1981, f. & ef. 3-26-81; DEQ
14-1982, 1. & ef. 7-21-82; DEQ 21-1982, f. & ef. 10-27-82; DEQ 1-1983, . & ef. 1-21-83; DEQ 6-
1983, f. & ef. 4-18-83; DEQ 18-1984, f. & ef. 10-16-84; DEQ 25-1984, f. & ef. 11-27-84; DEQ 3-
1985, f. & ef. 2-1-85; DEQ 12-1985, f. & ef. 9-30-85; DEQ 5-1986, f. & ef. 2-21-86; DEQ 10-1986,
f. & ef. 5-9-86; DEQ 20-1986, f. & ef. 11-7-86;, DEQ 21-1986, f. & ef. 11-7-86; DEQ 4-1987, f. & ef.
3-2-87, DEQ 5-1987, f. & ef. 3-2-87; DEQ 8-1987, f. & ef. 4-23-87;, DEQ 21-1987, f. & ef. 12-16-87;
DEQ 31-1988, f. 12-20-88, cert. ef. 12-23-88; DEQ 2-1991, f. & cert. ef. 2-14-91; DEQ 19-1991, . &
cert. ef. 11-13-91; DEQ 20-1991, f. & cert. ef. 11-13-91; DEQ 21-1991, f. & cert. ef. 11-13-91; DEQ
22-1991, f. & cert. ef. 11-13-91; DEQ 23-1991, f. & cert. ef. 11-13-91; DEQ 24-1991, f. & cert. ef.
11-13-91; DEQ 25-1991, f. & cert. ef. 11-13-91; DEQ 1-1992, f. & cert. ef. 2-4-92; DEQ 3-1992, f. &
cert. ef. 2-4-92; DEQ 7-1992, . & cert. ef. 3-30-92; DEQ 19-1992, {. & cert. ef. 8-11-92; DEQ 20-
1992, f. & cert. ef. 8-11-92; DEQ 25-1992, f. 10-30-92, cert. ef. 11-1-92; DEQ 26-1992, f. & cert. ef.
11-2-92; DEQ 27-1992, f. &cert. ef. 11-12-92; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 8-1993,f. &
cert. ef. 5-11-93; DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 15-1993, f. & cert. ef. 11-4-93; DEQ 16-
1993, f. & cert. ef. 11-4-93; DEQ 17-1993, {. & cert. ef. 11-4-93; DEQ 19-1993, f. & cert. ef. 11-4-
93; DEQ 1-1994, {. & cert. ef. 1-3-94; DEQ 5-1994, f. & cert. ef. 3-21-94; DEQ 14-1994, f. & cert.
ef. 5-31-94; DEQ 15-1994, f, 6-8-94, cert. ef. 7-1-94; DEQ 25-1994, {. & cert. ef. 11-2-94; DEQ 9-
1995, f. & cert. ef. 5-1-95; DEQ 10-1995, f. & cert, ef. 5-1-95; DEQ 14-1995, f. & cert. ef. 5-25-95;
DEQ 17-1995, f. & cert. ef. 7-12-95; DEQ 19-1995, f. & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. &
cert. ef. 9-14-95; DEQ 8-1996(Temp), {. & cert. ef, 6-3-96; DEQ 15-1996, {, & cert. ef. 8-14-96;
DEQ 19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 23-1996, f. & cert.
ef. 11-4-96; DEQ 24-1996, f. & cert. ef. 11-26-96; DEQ 10-1998, f. & cert ef. 6-22-98; DEQ 15-
1998, . & cert. ef. 9-23-98; DEQ 16-1998, . & cert. ef. 9-23-98; DEQ 17-1998, f. & cert, ef. 9-23-
98; DEQ 20-1998, f. & cert. ef. 10-12-98; DEQ 21-1998, f. & cert. ef. 10-14-98; DEQ 1-1999, f. &
cert. ef. 1-25-99
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Motor Vehicle Refinishing

340-022-0700
Applicability
OAR 340-022-0700 through 340-022-0760 apply to any person:
—-Wwho owns, leases, operates or controls a motor vehicle refinishing facility in the Portland
AQMA.

Stat, Auth.: ORS 468.020 & 468A.035

Stats. Implemented: ORS 468A.035

Hist.: DEQ 13-1995, f. & cert. ef. 5-25-95

340-022-0710
Definitions _
As used in OAR 340-022-0700 through 340-022-0760:

6 A

t” means the Oregon Department of Environmental Quality.

(2) 85-“High Volume, Low Pressure Spray”, or “HVLP” means equipment used to apply coatings
with a spray device which operates at a nozzle air pressure between 0.1 and 10 pounds per square inch
gravity (psig). '




Attachment A.2, pg. 2

(3) &53“Motor Vehicle” means a vehicle that is self-propeiled or designed for self-propulsion as
defined in ORS 801.360.

(4) @-63-“Motor Vehicle Refinishing” means the application of surface coating to on-road motor [
vehicles or non-road motor vehicles, or their existing parts and components, except Original Equlpment
Manufacturer (OEM) coatings applied at manufacturing plants.

(5) &-“Motor Vehicle Refinishing Coating” means any coating desrgned for, or represented by the |
manufacturer as being suitable for motor vehicle refinishing.

(6) €83 Motor Vehicle Refinishing Facility” means a locatxon at which motor vehicle refinishing is ]
performed.

(_)_Gll—)—“Non—Road Motor Vehlcle” means any motor vehrcle other than an on—road motor vehicle.
“Non-Road Motor Vehicle” includes, but is not limited to, fixed load vehicles, farm tractors, farm
trailers, all-terrain vehicles, and golf carts as these vehicles are defined in ORS Chapter 801.

(8) @23-“ On-Road Motor Vehicle” means any motor vehicle which is required to be registered |
under ORS 803.300 or exempt from registration under ORS 803.305(5), 803.305(6), or 803.305(15)
through 803.305(19). “ On-Road Motor Vehicle” includes, but is not limited to: passenger cars, trucks,
vans, motorcycles, mopeds, motor homes, truck tractors, buses, tow vehicles, trailers other than farm
trailers, and camper shells.

(9) 233“Person” means the federal government, any state, individual, pubhc or private corporation, I
political subdivision, governmental agency, municipality, partnership, association, firm, trust, estate, or
any other legal entity whatsoever.

(10) (243 Portiand Air Quality Maintenance Area” or “Portland AQMA” is defined in OAR 340- |
031-0500. (The Portland AQMA includes portions of Clackamas, Multnomah and Washington
Counties.)

(11 ) (3-9)—“Publlc Hzghway means every publlc way, road street thoroughfare and place, including
bridges, viaducts and other structures open, used or intended for use of the general public for vehicles or
vehicular traffic as a matter of right.
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(12) €413 Vehicle” means any device in, upon or by which any person or property is or may be
transported or drawn upon a public highway and includes vehicles that are propelled or powered by any
means.

(3) (4-2-)-“ Volatlle Orgamc Compound” or “VoC” ‘means those compounds of carbon defined in




Attachment A.2, pg. 4

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted
by the Environmental Quality Commission under OAR 340-020-0047.]

Stat. Auth.: ORS Ch. 468.020

Stats. Implemented: ORS Ch. 468A.025

Hist: DEQ 13-1995, f. & cert. ef. 5-25-95; DEQ 16-1996, f. & cert. ef. 8-14-96
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340-022-0740

Requirements for Motor Vehicle Refinishing in Portland AQMA
Except as provided in section (3) of this rule, persons performing motor vehicle refinishing of on-
road motor vehicles within the Portland AQMA shall:
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— 2y After June-11996:
—+¢a3 Clean any spray equipment, including paint lines, in a device which:

€Ay (a) Minimizes solvent evaporation during the cleaning, rinsing, and draining operations;

8).(b) Recirculates solvent during the cleaning operation so the solvent is reused; and

€53 (¢) Collects spent solvent to be available for proper disposal or recycling; and

).(2) Apply motor vehicle refinishing coatings by one of the following methods:

A (a) High Volume Low Pressure spray equipment, operated and maintained in accordance with
the manufacturer’s recommendations;

).(b) Electrostatic application equipment, operated and maintained in accordance with the
manufacturer’s recommendations;

€53 (c) Dip coat application;

3.(d) Flow coat application;

£y (e) Brush coat application;

&5 (f) Roll coat application;

€& (g) Hand-held aerosol cans; or

¢ (h) Any other coating application method which can be demonstrated to effectively control VOC
emissions, and which has been approved in writing by the Department.

(3) This rule shall not apply to any person who performs motor vehicle refinishing without
compensation, and who performs refinishing on two or fewer on-road motor vehicles, or portions thereof,
in any calendar year.

Stat. Auth.: ORS 468.020 & 468A.035

Stats, Implemented: ORS 468A.035

-Hist.: DEQ 13-1995, f. & cert. ef. 5-25-95
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© 340-022-0760
Inspecting and Testing Requirements

€-The owner or operator of any facility subject to OAR 340-022-0700 through 340-022-0760 shall, |
at any reasonable time, make the faclhty available for mspectlon by the Department.

Stat. Auth.: ORS 468.020 & 468A.035
- Stats. Implemented: ORS 468A.035
Hist.: DEQ 13-1995, f. & cert. ef. 5-25-95
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340-022-0102
Definitions

(73) “Volatile organic compound” or “VOC” means any compound of carbon, excluding carbon
monoxide, carbon dioxide, carbonic acid, metallic carbides, or carbonates, and ammonium carbonate,
which participates in atmospheric photochemical reactions. Excluded from the definition of VOC are
those compounds which the U.S. Environmental Protection Agency classifies as being-of having
negligible photochemical reactivity in the formation of tropospheric ozone, including: Methane; ethane;
methylene chloride (dichloromethane); 1,1,1-trichloroethane (methyi chloroform); 1,1,2-trichloro-1,2,2-
trifluoroethane (CFC-113); Ftrichlorofluoromethane (CFC-11); dichlorodifluoromethane (CFC-12);
chlorodiflucromethane (HCFC-22); trifluoromethane (HGFC-23); 1,2-dichloro-1,1,2,2-tetrafluoroethane

(CFC-114); chloropentafluoroethane (CFC-115); 1,1,1-trifluoro 2,2-dichloroethane (HCFC-123); 1,1,1,2-

tetrafluoroethane (HFC-134a); 1,1-dichloro 1-fluoroethane (HCFC-141b); 1-chloro 1,1-difluoroethane
(HCFC-142b); 2-chloro-1,1,1,2-tetrafluorocthane (HCFC-124); HCFC 225¢a and cb; HFC 43-10mee-;
pentafluoroethane (HFC-125); 1,1,2,2-tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane (HFC-143a);
1, 1-difluoroethane (HFC-152a); parachlorobenzotrifluoride (PCBTF); cyclic, branched, or linear
completely methylated siloxanes; acetone; perchloroethylene (tetrachloroethylene); diflucromethane

(HFC-32); ethylfivoride (HFC-161); 1.1.1,3.3.3-hexafluoropropane (HFC-236fa); 1,1.2.2.3-
pentafluoropropane (HFC-245¢a); 1.1.2 3,3-pentafluoropropane (HFC-245ea); 1,1,1,2,3-
pentafluoropropane (HFC-245¢b); 1.1.1,3.3-pentafluoropropane (HFC-245fa); 1,1,1,2,3.3-
hexafluoropropane (HFC-236ea); 1.1.1.3 3-pentafluorobutane (HFC-365mfc); chlorofluoromethane
HCFC-31); 1 chloro-1-fluorogthane (HCFC-151a); 1,2-dichloro-1,1 2-trifluoroethane (HCFC-123a):

1.1,1,2.2.3.3.4.4-nonafluoro-4-methoxy-butane (C4F9OCH3); 2-(diflucromethoxymethyl)-1.1.1,2.3.3.3-
heptafluoropropane {(CF3)yCFCF2OCH3); 1- ethoxy-1,1.2.2.3.3 4.4 4-nonafluorobutane (C4F90CoH5);

2-(ethoxydifluoromethyl}-1,1.1.2.3.3.3-heptafluoropropane ((CF3)2CFCF2OCH Hs): methyl acetate and
perfluorocarbon compounds which fall into these classes:
-(a) Cyclic, branched, or linear, completely fluorinated alkanes;
(b) Cyclic, branched, or linear, completely fluorinated ethers with no unsaturations;
(c) Cyclic, branched, or linear, completely fluorinated tertiary amines with no unsaturations; and
(d) Sulfur containing perfluorocarbons with no unsaturations and with suffur bonds only to carbon
and fluorine.
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted
by the Environmental Quality Commission under OAR 340-020-0047.]
[Publications: The publication(s) referred to or incorporated by reference in this rule are available
from the office of the Department of Environmental Quality.]
Stat. Auth.: ORS Ch. 468.020 & 468A.025
Stats. Implemented: ORS Ch. 468A.025
Hist.: DEQ 21-1978, . & ef. 12-28-78; DEQ 17-1979, f. & ef. 6-22-79; DEQ 23-1980, f. & ef. 9-26-
80; DEQ 3-1986, f. & ef. 2-12-86; DEQ 8-1991, f. & cert. ef. 5-16-91; DEQ 4-1993, f. & cert. ef. 3-
10-93; DEQ 13-1995, f. & cert. ef. 5-25-95; DEQ 6-1996, f. & cert. ef, 3-29-96; DEQ 9-1997, f. &
cert. ef. 5-9-97;, DEQ 20-1998, f. & cert. ef. 10-12-98
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OAR 340-028-0110
Definitions

(139) “Volatile Organic Compounds” or “VOC” means any compound of carbon, excluding
carbon monoxide, carbon dioxide, carbonic acid, metallic carbides, or carbonates, and ammonium
carbonate, which participates in atmospheric photochemical reactions.

{a) This includes any such organic compound other than the following, which have been
determined to have negligible photochemical reactivity_in the formation of tropospheric ozone:
methane; ethane; methylene chioride (dichloromethane); 1,1,1-trichloroethane (methyl chloroformy);
1,1,2-trichloro-1,2,2-trifluoroethane (CFC-113); trichlorofluoromethane (CFC-11);
dichlorodifluoromethane (CFC-12); chlorodifluoromethane (HCFC-22); trifluoromethane (HEFC-23);
1,2-dichloro-1,1,2,2-tetrafluoroethane (CFC-114); chloropentafluoroethane (CFC-115); 1,1, 1-trifluoro
2,2-dichloroethane (HCFC-123); 1,1,1,2-tetrafluoroethane (HFC-134a); 1,1-dichloro 1-fluoroethane
(HCFC-141b); 1-chloro 1,1-difluoroethane (HCFC-142b}); 2-chloro-1,1,1,2-tetrafluoroethane (HCFC-
124); HCFC 225ca and cb; HFC 43-10mee; pentafluoroethane (HFC-125); 1,1,2,2-tetrafluoroethane
(HFC-134); 1,1,1-trifluorcethane (HFC-143a); 1,1-difluoroethane (HFC-152a);
parachlorobenzotrifluoride (PCBTF); cyclic, branched, or linear completely methylated siloxanes;
acetone; perchloroethylene (tetrachloroethylene); difluoromethane (HFC-32); ethylfluoride (HFC-161);
1.1.1.3.3 3-hexafiuoropropane (HFC-236fa); 1,1,2,2.3-pentafluoropropane (HFC-245¢ca): 1.1.2.3.3-

pentafluoropropane (HEC-245ea); 1,1,1.2,3-pentafluoropropane (HEC-245eb); 1,1.1,3.3-

pentafluoropropane (HFC-245fa): 1.1,1,2,3,3-hexafluoropropane (HFC-236ea); 1,1.1.3.3-
pentafluorobutane (HFC-365mfc); chlorofluoromethane (HCFC-31); 1 chloro-1-fluorcethane (HCFC-
151a); 1,2-dichloro-1,1,2-trifluoroethane (HCFC-1232a); 1.1.1.2.2.3.3.4 . 4-nonafluoro-4-methoxy-
butane (C,F,OCH.); 2-(difluoromethoxymethyl)-1,1,1,2,3.3,3-heptafluoropropane

((CF,),CFCF,0CH,): 1-ethoxy-1.1.2.2.3.3.4.4.4-nonafluorobutane (C,F;0C,H,): 2-
(ethoxydifluoromethyl)-1,1.1.2.3.3,3-heptafluoropropane ((CF;),CFCF,0C,H,); methyl acetate and

perfluorocarbon compounds which fall into these classes:

(A) Cyclic, branched, or linear, completely fluorinated alkanes;

(B) Cyclic, branched, or linear, completely fluorinated ethers with no unsaturations;

(C) Cyclic, branched, or linear, completely fluorinated tertiary amines with no unsaturations; and

(D) Sulfur containing perfluorocarbons with no unsaturations and with sulfur bonds only to carbon
and fluorine,

(b) For purposes of determining compliance with emissions limits, VOC will be measured by an
applicable reference method in accordance with the Department’s Source Sampling Manual, January,
1992. Where such a method also measures compounds with negligible photochemical reactivity, these
negligibly-reactive compounds, as listed in subsection (a), may be excluded as VOC if the amount of
such compounds is accurately quantified, and such exclusion is approved by the Department,

(¢) As a precondition to excluding these compounds, as listed in subsection (a), as VOC or at any
time thereafter, the Department may require an owner or operator to provide monitoring or testing
methods and results demonstrating, to the satisfaction of the Department, the amount of negligibly-
reactive compounds in the source’s emissions.

[ED. NOTE: The Table(s) referenced in this rule is not printed in the OAR Compilation. Copies

are available from the agency.]

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted

by the EQC under OAR 340-020-0047.]

Stat, Auth.: ORS 468.020

Stats. Implemented: ORS 468A.025

Hist.: DEQ 47, f. 8-31-72, ef. 9-15-72; DEQ 63, f. 12-20-73, ef. 1-11-74; DEQ 107, f, & ef, 1-6-

76; Renumbered from 340-20-033.04; DEQ 25-1981, f. & ef. 9-8-81; DEQ 5-1983, f. & ef. 4-18-
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83;: DEQ 18-1984, {. & ef. 10-16-84; DEQ 8-1988, f. &cert. ef. 5-19-88 (and corrected 5-31-88);
DEQ 14-1989, f. & cert. ef. 6-26-89; DEQ 42-1990, f. 12-13-90, cert. ef. 1-2-91; DEQ 2-1992, f.
& cert. ef. 1-30-92; DEQ 7-1992, f. & cert. ef. 3-30-92; DEQ 27-1992, f. & cert. ef. 11-12-92;
DEQ 4-1993, {. & cert. ef. 3-10-93; DEQ 12-1993, f. & cert. ef. 9-24-93; Renumbered from 340-
20-145, 340-20-225, 340-20-305, 340-20-355, 340-20-460 & 340-20-520; DEQ 19-1993, f. & cert.
ef. 11-4-93; DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ 13-1994, f. & cert. ef. 5-19-94;
DEQ 21-1994, f. & cert. ef. 10-14-94; DEQ 24-1994, f, & cert. ef, 10-28-94; DEQ 10-1995, f. &
cert. ef. 5-1-95; DEQ 12-1995, f. & cert. ef. 5-23-95; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ
19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f. ; DEQ 9-1997, {. & cert. ef. 5-9-97; DEQ 14-
1998, f. & cert. ef. 9-14-98; DEQ 16-1998, f. & cert. ef. 9-23-98; DEQ 21-1998, f. & cert. ef.
10-14-98
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Propesed Amendments: 437-002-0360

Last Date for Comment: 3-3-99

Summary: Federal OSHA has amended its standard regulating occu-
pational exposure to methylene chloride (MC), (29 CFR 1910.1052)
by adding a provision for temporary medical removal protection bene-
fits for employees who are removed or transferred to another job
because of a medical determination that exposure to methylene chlo-
ride may aggravate or contribute to the employee's existing skin,
heart, liver, neurological disease. OSHA also amended the startup
dates by which employers in certain identified application groups, i.e.
who use MC in certain work operations, must achieve the 8-hour time-
weighted-average permissible exposure limit and the dates by which
they must achieve the short-term exposure limit by means of engineer-
ing controls. .

Oregon OSHA propoeses to adopt the federal amendments to the
methylene chloride standard as published in the September 22, 1598,
Federal Register. The amendments affect general industry, construc-
tion, and shipyard employment,

Rules Coordinator: Sug Joye
Address: 350 Winter St NE, Salem, OR 97310
Telephone: (503) 947-7447 )
Department of Consumer and Business Services, Workers’
Compensation Division
Chapter 436

Stat. Auth.: ORS 656,726(3)
Stats. Implemented: ORS656
Proposed Amendments: 436-030-0175
Last Date for Comment: 2-26-99
Summary: Amendment regarding attorney fees payable from
increased compensation granted pursuant to a reconsideration order.
OAR 436-030-0175(4) adopts the cap on attorney fees provided by the
Worker's Compensation Board in OAR 438-0040(1) and (2) and QAR
438-015-0045 amended effective February 1, 1999,
Rules Coordinator: Marilyn Odell
Address: 350 Winter St. NE, Salem, OR 97310
Telephone: (503) 947-7717

Department of Corrections

Chapter 291

Stat. Auth.: ORS 179.040, 423.020, 423.030, & 423.075

Stats. Implemented: ORS 179.040, 423,020, 423,030 & 423.075
Proposed Amendments: 291-131-0015, 291-131-0050

Last Date for Comment: 2-23-99

Summary: Amendment of QAR 291-131-0015 is necessary to clarify
the department’s policy, practice and procedure regarding the sending,

receipt, transfer and possession of ‘correspondence and other mail by,

inmates to or from their crime victims. Amendment of QAR 291-131-
0050 is necessary to clarify the department’s policy, practice and pro-
cedure regarding the availability of administrative review for rejection
of publications in Department of Corrections facilities.

Rules Coordinator: Dave Schumacher

Address: 2575 Center St. NE, Salem, OR 97310-0470

Telephone: (503) 945-0933 even
Stat. Auth.: ORS 137.310, 137.370, 179.040, 423.020, 423.030 &
423.075 -

Stats. Implemented: ORS 137.310, 137.370, 137.635, 179,040,
423.020, 423.030 & 423.075

Proposed Amendments: 291-100-0110

Last Date for Comment: 12-23-99

Sammary: The rule amendments are necessary to ¢larify proper cal-
culation of inmates sentenced under ORS 137.635,

Rules Coordinator: Dave Schumacher

Address: 2575 Center St. NE, Salem, OR 97310-0470

Telephone; (503) 943-0933 cvevaes
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-124.0095

Last Date for Comrment: 12-30-98

Summary: Amendment of this rule is needed to establish the depart-
ment’s policy, practice and procedure regarding reimbursement of

health care providers for inpatient and outpatient hospital services fur-
nished to inmates assigned to Department of Corrections facilities.
Rules Coordinator: Dave Schumacher

Address: 2575 Center St. NE, Salem, OR 97310-0470

Telephone: (503) 945-0933

savanws

Department of Environmental Quality

Chapter 340
Date: Time: Location:
2-18-99 1 p.m. Rm. 3A, (3rd FIr.) DEQ,

811 SW 6th Ave,

Portland
Hearing Officer: Gary Calaba
Stat. Auth.: ORS 466.015, ORS 466.020, ORS 466,025, ORS
466.070, ORS 466,075, ORS 466.086, ORS 466.095 & ORS 466.100
Stats. Implemented: ORS 466.015, ORS 466.020, ORS 466.025,
ORS 466.070, ORS 466,075, ORS 466.086, ORS 466.095 & ORS
466.100
Proposed Adoptions: 340-101-0050
Proposed Amendments: 340-100-0002, 340-101-0004
Last Date for Comment: 2-22.99
Summary: Amend Oregon Administrative rules to permanently adopt
new Lands Disposal Restriction for spent hazardous waste potliner
and to adopt a number of other federal hazardous waste regulations
with amendments. Most federal hazardous waste rules published
through October 9, 1998 that are proposed for adoption (1) establish
or revise concentration levels for hazardous constituents when they are
disposed, including constituents in soils contaminated with hazardous
wastes; (2) conditionally exciude from most hazardous waste reguia-
tions certain hazardous wastes that are recycled; and (3) establish new
hazardous wastes. Proposed amendments to the rules remove (I) an
exemption from new land disposal restrictions for zinc-containing fer-
tilizers made from characteristic hazardous wastes; and (2) an existing
federal and state exemption from any land disposal restrictions for
zinc-containing fertilizers made from K061 hazardous waste dust from
steel productions.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Susan Greco
Address: 811 SW 6th Ave., Portland, OR 97204
Telephone: (503) 229-5213

-------
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Date: Time: Location:
2-25-99 4 p.m. DEQ Headquarters - Rm. 11
. 811 SW 6th Ave.
: Portland, OR
Hearing Officer: DEQ Staff

Stat, Auth.: ORS 468.020 & 468A.025 or 468A.035

Stats. Implemented: ORS 468.020 & 468A.025 or 468A.035
Proposed Amendments: 340-020-0047, 340-022-0102, 340-022-
0700, 340-022-0710, 340-022-0740, 340-022-0760, 340-028-0110
Proposed Repeals: 340-022-0720, 340-022.0730, 340-022-0750,
340-022-0800, 340-022-0810, 340-022-0820, 340-022-0830, 340-022-
0840, 340-022.0850, 340-022-0860, 340-022-1000, 340-022-1010,
340-022-1020, 340-022-1030, 340-022-1040, 340-022-1050 :
Last Date for Comment: 3-2-59 .
Summary: The Department of Environmental Quality (DEQ) is
proposing that the Environmental Quality Commission repeal or
revise Oregon’s consumer and commercial product rules and modify
the definitions of Volatile Organic Compound (VOC). These amend-
ments, if adopted, will be submitted to the U.S. Environmental
Protection Agency (EPA) as a revision to the State Implementation
Plan, which is a requirement of the Clean Air Act.

VOCs contribute to the formation of ground-level ozone - a pollutant
under the Clean Air Act. Existing Oregon rules {imit the amount of
VOC used in Consumer (household) Products, Architectural Coatings,
and Automobile Refinishing Coatings to reduce ozone concentrations
in the Portland area. EPA recently adopted similar regulations that
apply nationwide, and DEQ proposes to revise state rules to eliminate
duplicate requirements. The proposal also exempts 17 compounds
from the definition of VOC because they have been shown to have a
negligible effect on the formation of ground level ozone.

Copies of the proposal are available for review at DEQ
Headquarters, 11th Floor (address above) or by calling (503} 229-
5359. Written comments may be submirted before the close of the
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comment period to the attention of Dave Nordberg - 11th Floor at the
same address, or by Fax at (503)229-5675.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rales Coordinator: Susan M. Greco

Address: 8§11 SW 6th Ave., Portland, OR 57213

Telephone: (503) 229-5213

Department of Fish and Wildlife
Chapter 635

Location:

ODFW Commission Rm.
2501 SW 1st Ave.
Portland, OR 97201

Time:
8 a.m.

Date:
2-19-99

Hearing Officer: TBA

Stat. Aath.: ORS 496.138, 496,146 & 506.119

Stats. Implemented: ORS 506,109 & 506.12%

Proposed Amendments: 635-500-1664

Last Date for Comment: 2-19-99

Summary: Consider revisions to the conmmercial allecation portion of
the Department’s objectives for spring chincok in the mainstem
Willamette River.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Jennell Hoehne

Address: 2501 SW lst Ave,, PO Box 39, Portland, OR 97201
Telephone: (503) 872-5272 - ext, 5447

Location:
ODFW Comumission Rm.,
2501 SW st Ave,,
Portland, OR
Hearing Officer: Jennell Hoehne
Stat. Auth,: ORS 496,138, ORS 496.146 & ORS 506.119
_ Stats. Implemented: ORS 496.162 & ORS 506.129

Proposed Amendments: Ch. 635 Divisions 017 & 023
Last Date for Comment: 2-19-99
Summary: Consider proposed amendments to 1999 spor fishing sea-
sons and regulations for Willamette spring chinock in the Columbia
and Wlllame:te Rivers. '
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rutes Coordinator: Jennell Hoehne
Address: 2501 SW st Ave,, PO Box 59, Portland, OR 97207
Telephone: (503) 872-5272 ext, 5447

Time:
8 am.

Date:
2-19-59

Date: Time: Locations

2-19-99 8 am. ODFW Commission Rm.,
2501 SW 1st Ave,,
Portland, OR

Hearing Officer: Oregon Fish & Wildlife Commission

Stat, Auth.: ORS 496.012 & ORS 496.138

Stats. Implemented: ORS 496.012 & ORS 496,138

Proposed Adoptions: Chapter 635, Division 064

Last Date for Comment: 2-19-59

Summary: Adopt rules prohibiting the hunting of exotic and game
mammals as defined in OAR 633, Division 036 and OAR 633,
Division 045 respectively, obtained or held by private parties.

The purpose of these rules is to maintain the spirit of fair chase in
hunting. Exotic and game mammals held by private parties could be
slaughtered for production of meat, leather, or fur, or euthanized for
health, scientific or other valid husbandry concerns.

*Auxiliary aids for persons with disabilities are available upon
advance request,

Rules Coordinator: Jennell Hoehne

Address: 2501 SW 1st Ave.,, PO Box 59, Portland, OR 97207
Telephone: (503) 872-5272 ext, 5447 -

enseses

Department of Forestry
Chapter 629
Date: Time: Location: )
2-24-99 7 p.m, Auditorium, Power & Light Bldg,
1318 B Si.,

Forest Grove

Oregon Bulletin

3-3-99 7 p.m. Dougtas Forest Protection
Assoc. Office,
1758 NE Airport Rd
Roseburg

3-11-89 1 p.m. Mid-Coiumbia Fire & Rescue,
1400 W 8th St.,
The Dalles

Hearing Officer: Rob Lundbiad

Stat. Auth,: ORS 526.016(4)

Stats. Implemented: ORS 527.662
Proposed Adoptions: §29-606-0000-629-606-1000
Proposed Amendments: 629-672-0100
Last Date for Commment: 3-15-99
Summary: These rules implement stewardship agreements under the
1997 Senate Bill 109, codified as ORS 527.662. Stewardship agree-
ment rules are designed to implement more efficiently the provisions
of the Oregon Forest Practices Act in lieu of the traditional mecha-
nisms of forest regulation. Stewardship agreements recognize respoa-
sible and knowledgeable forest landowners interested in planning and
implementing long-term forest management strategies, and who want
10 commit to enhance and restore fish and wildlife habitat, water qual-
ity and other forest resources. A stewardship agreement is based on a
stewardship plan for the landowner’s forestland holdings. The stew-
ardship plan, and operations conduncted under the agreement, are sub-
ject to forest practice act compliance audits.

Questions specific to the proposed rules may be directed to Scott
Hayes, 503-945-7475.
*Auxiliary aids for persons with d:sabilmes are available upon
advance request,
Rules Coordinator: Gayle Jones
Address: 2600 State St., Salem, OR 97310
Telephone: (503} 945-7210

Date: Time: Location:

2-23-99 10 am. Silver lake Fire Dept,
Silver Lake, OR

2.23-99 Ipm. USFS/BLM Headquarters Office,
Lakeview, OR

2-24.99 10 a.m. Oregon Dept. of Forestry,
John Day, OR

2-24-99 2 p.m. Qregon Dept. of Forestry,
Prineville, OR

2-25-99 i0am. Oregon Dept. of Forestry,

The Dalles, OR
Hearing Officer: Peter ] Norkeveck
Stat. Auth.: ORS 477.225, ORS 377.640, ORS 477.655, ORS
477.665, ORS 477.980
Stats. Implemented: ORS 477.225, ORS 477.640, ORS 477.633,
ORS 477,665, ORS 477.930
Proposed Amendments: 629-041-0515, §29-041-0535, 629-041-
0540, 629-043-0025, 629-043-0030, 629-043-0036, 629-047-0010,
629-047-0020, 629-047-0030, 629-047-0040, 629-047-0060, 629-047-
0100, 629-047-0120, 629-047-0150, §29-047-0160, 629-047-0190 ~
Last Date for Comment: 2-26-99, 5 p.m.
Summary: Amends the ORS Chapter 477 enforcement policy to
reflect changes made in the chapter by the 1997 Legislature, corrects
printing errors and makes minor edit revisions. Clarifies the responsi-
bility of a watchman ro suppress fires they discover. Requires a more
common size of firefighting shovel on operations. Sets forth the
boundary of the Central Oregon Forest Protection District. Sets forth
the boundary of the Klamath-Lake Forest Protection District.

Copies of the proposed rules are available from the Oregon
Department of Foresiry offices in Salem, Prineville, Lakeview and
The Dailes.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Rick Gibson/Gayle Jones

Address: 2600 State St., Salem, OR 57310

Telephone: (503) 945-7440/ 945-7210

Department of Human Resources, Adult and Family Services

Division
Chapter 461

Location:
Rm. 257, 500 Sumumer St. NE,
Salem, OR

Time:
10 am.

Date:
2-23-59
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Consumer & Commercial Product Rules Repeal/Revision,
and VOC Delisting

Fiscal and Economic Impact Statement

Introduction

Oregon has existing rules that limit the amount of Volatile Organic Compounds (VOC) that can
be used in Consumer (household) Products, Architectural Coatings and Motor Vehicle
Refinishing Coatings sold in the Portland area. This rulemaking proposes to repeal or revise
these state rules in favor of comparable measures recently finalized by the U. S. EPA that will
soon apply nationwide.

Because the two sets of rules are the same in most respects, the dominant fiscal and economic
effect of this action will be no change from existing conditions. However, while the two groups
of rules very similar, they are not identical. The differences are generally marginal, but some
may have fiscal and economic effects as presented below.

The proposal also “delists” 17 compounds as VOCs, therefore increasing the number of “exempt
VOCs” that will be available for use as solvents, refrigerants, aerosol propellants, fire
extinguishants, and blowing agents. Economic benefits that might accrue from the new status of
these compounds are speculative and therefore unable to be quantified.

General Public

Arch. Coatings: There will be no discernable fiscal or economic effect on the public.

Auto Refinishing: The federal rules exempt lacquer topcoats thereby allowing the older paint
technology to again be available in the Portland area. Most auto manufacturers stopped using
lacquer in the late 1950s, but General Motors continued its use until the company phased it out
between the early 1970s and 1988. When lacquers are available, body panels originally painted
with lacquer can be “spot repaired” rather than having to be completely stripped, reprimed and
repainted with alternative coatings. Such a lacquer spot repair for a typical door panel would be
expected to cost approximately $100 instead of an estimated cost of $375 for having to rework the
complete panel. This would produce an net economic benefit of approximately $275 for a typical
single-panel job. ‘However, Portland area paint suppliers report they have no intention of stocking
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lacquer products in the future. Therefore the most likely effect is that there will be no significant
fiscal or economic effect from the proposed amendments.

Consumer Products: There will be no discernable fiscal or economic effect on the public.

VOC Definitrons: Proposed amendments will have no noticeable effect.

Small Business

Arch. Coatings: Repeal of Oregon’s architectural coatings rules for the Portland area will
produce no significant fiscal or economic effect for small businesses. However, “Swedish floor
finishes” and “concrete curing and sealing compounds” achieve the no impact status through
circumstances that bear discussion:

Swedish finishes are a class of high-VOC wood floor coatings that have a strong following in the
Pacific Northwest as a result of their appearance and reputation for durability. Many floor
finishers in the area specialize in applying Swedish finishes exclusively. The two companies that
produce these products were granted extensions of the date by which their products must comply
under QAR 340-022-1110 to provide time for adequate substitutes to be developed (however
reformulated versions are not expected to achieve the original product’s level of performance).
The industry continues to operate with the traditional products while development proceeds.

The final version of the EPA rules permits traditional Swedish finishes to continue as a new
category of “conversion varnishes”. In addition, industry representatives indicate that most
Swedish floor finishers remain.committed to the original product and would continue its use if
necessary by buying the traditional product in one quart cans. At least one of the manufacturers
is commited to providing its products in quarts at no increase in cost. For these reasons the
industry will not have made any significant changes in their practices and will experience no
fiscal or economic effects from repeal of the rules for the Portland area.

Under Oregon’s current rules concrete curing compounds are subject to a VOC limit of 350
grams per liter or 350 g/l. Under cool or wet conditions the VOC compliant products require
significantly longer to cure than traditional high VOC curing compounds, lengthening the time
freshly placed concrete “flatwork” (slabs, sidewalks, etc.) is vulnerable to rain damage. Asa
result, much flatwork construction under marginal weather conditions would require the
significant added expense of erecting temporary shelters for the work if only low VOC products
were available.

This circumstance was never realized in the Portland area, however. Before the construction
industry converted to low-VOC winter techniques, the department learned the future federal rule
was likely to allow a new high-VOC category for “concrete curing and sealing compounds” that
would let cool weather construction methods continue unchanged. Because the Oregon rules
were only intended to apply during the period before EPA’s federal rules were completed, and
because VOC reductions address a warm weather problem, the department adopted a policy that
deferred to the national regulation. Specifically, the department informed the industry it would
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exercise its enforcement discretion and not take any enforcement actions against the sale or use
of concrete curing and sealing compounds of 700 g/l VOC or less during the cool weather
months of October through April.

As anticipated, the final EPA rules do allow a 700 g/l VOC limit for this category. Therefore,
there will be no actual fiscal or economic impact resulting from repealing Oregon’s rule in favor
of the national regulations.

Auto Refinishing: ~ The recordkeeping requirements of the Oregon rules will be removed for
users and suppliers, but the records required are typically documents kept for other business
reasons. Therefore, this change will have no economic effect.

Lacquer topcoats are exempted from the federal rules and will theoretically be available again after
Portland’s automotive coating rules are repealed. Area retailers indicate they do not intend to stock
lacquers in the future, however, so there will be no economic effects on auto refinishers.

Consumer Products: Under the current Oregon rules, the primary burden of compliance is on
product manufacturers. For retailers, the requirement is they shall not “knowingly sell” ‘
noncomplying products making their obligation essentially passive. Therefore, there should be no
- fiscal or economic effects from repeal of the rules.

VOC Definitions: Proposed amendments will have no noticeable effect.

Large Business

Arch, Coatings: Rescission of the measures for Portland will allow paint manufacturers to
operate with greater confidence that they are not unwittingly violating minor differences between
state and federal rules. Such a benefit is minor, however, and is not expected to produce any
measurable economic effect.

Auto Refinishing: Paint manufacturers will again be allowed to produce lacquer for the
Portland area. Suppliers indicate the federal exemption is unlikely to be used, however, so adoption
of the proposed rules is unlikely to have any economic effects.

Consumer Products:  Repeal of the rules for the Portland area would simplify the array of
consumer product rules with which manufacturers must comply. However, the differences between
the state and federal rules are too slight to produce significant effects.

VOC Definitions: At least one large chemical manufacturer is interested in marketing methyl
acetate (one of the compounds to be “delisted”) as a substitute for nonexempt VOCs. The
proposed rule modification removes one obstacle to such use, and therefore provides a theoretical
economic benefit. However, other state rules must also delist the compound before it can be sold as
an exempt VOC nationwide, and the potential benefit to the company is unknown. For these
reasons the likely fiscal impact cannot be determined. '
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Local Governments

The proposed rule rescissions or amendments will have no fiscal or economic impacts on local
governments,

State Agencies

Anticipating that repeal of Oregon’s consumer and commercial products rules would be repealed
when comparable federal measures were finalized, the rules were implemented with a temporary
(grant) funding source. Those funds have been depleted and the proposed rule rescission or
amendment removes a need for future funding. The remaining consumer and commercial product
requirements (for aerosol Spray Paint and the use of HVLP spray guns and gun cleaners in auto
refinishing) will continue to be implemented as part of the general duties of the department’s Air
Quality and Complaint staff at the Northwest Region office. Therefore, there will be no fiscal or
economic effect on the department from this proposal,

The repeal of the consumer and commercial product rules will have no fiscal effect on other state
agencies.

Changes to the VOC definitions will have no fiscal or economic effect on either the Department of
Environmental Quality or other state agencies.

Assumptions

Fiscal impacts were determined by comparing existing circumstances (under Oregon’s consumer
and commercial product rules) with the anticipated future circumstances when only the federal
rules will apply.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Consumer and Commercial Product Rules Repeal/Revision
and Delisting of VOCs

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

Oregon has existing rules that limit the amount of solvent in “consumer and commercial
products” sold in the Portland area. EPA recently finalized equivalent rules for Consumer
" (household) Products, Architectural Coatings and Automobile Refinishing Coatings that will
provide the same environmental benefit nationwide. This mlemaking proposal repeals or modifies
Oregon’s rules that are now duplicated at the federal level.

The proposal also modifies Oregon’s definitions of Volatils Organic Compounds (VOC) to exclude
17 compounds found by the EPA to have negligible photochemical reactivity.

2. Do the proposed rules affect existing rules, prograins or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? __ Yes X No

a. If yes, identify existing program/rule/activity:

b. Ifyes, do the existing.statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? N/A Yes ___ No (if no, explain):

¢. If no, apply the following criteria to the proposed rules.

The existing state rules enhance Portland Air Quality by reducing the emission of ozone
precursots and therefore support statewide goal six. Following the repeal of consumer and
commercial product rules that-are now duplicated; the same statewide goal will be supported by
equivalent federal measures.

Staff should refer to Section III, subsection 2 of the SAC document in completing the evaluation form.
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine

_ Resources; and Goal 19 - Ocean Resources. DEQ programs and rules that relate to statewide land
use goals are considered land use programs if they are:
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1. Specifically referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on
a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:

- The land use responsibilities of a program/rule/action that involved more than cne. agency, are
‘considered the responsibilities of the agency with primary authority.

- A determination of land use significance must consider the Department's mandate to protect public
health and safety and the environment.

In the space below, stateif the proposed rules-are considered programs affecting land
use. State the criteria and reasons for the determination. -

These rules apply to the formulation of products available to consumers in the Portland
AQMA. By applying the above criteria it has been determined that the rules do not significantly
affect land use.

3. If the proposed rules have be¢n determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Does not apply.
b&«» e M o7 { c7
Division Intergovernmental Coordingtor Dat ‘




Attachment B.4, pg. 1

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

Consumer & Commercial Products Rules Repeal and Revision

1.  Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

Yes. On September 11, 1998 the U.S. Environmental Protection Agency finalized
regulations for Consumer Products, Architectural Coatings and Auto Refinishing that
closely parallel Oregon’s consumer and commercial product rules for the Portland area.

2. ' Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

Both the state and federal. rules are technology based.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements?

The state and federal measures are highly similar and most of the product standards are
identical. However, the Clean Air Act only authorizes EPA to regulate product
manufacturers (not the sellers or users). Therefore the federal rules cannot include
requirements for auto refinishers to use solvent-saving equipment such as
HighVolume/Low Pressure spray guns and spray gun cleaning machinery. Because this
equipment provides both economic and environmental benefits, those features of the
state requirements are being retained.

4.  Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

Yes. Repealing or revising Oregon’s rules in favor of federal measures will slightly
simplify compliance of the regulated community by eliminating redundant state
requirements.
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5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

Because the federal rules only regulate product manufacturing, Oregon’s restrictions on
the distribution and sale of noncomplying products must be maintained for a period
after the federal rules have gone into effect. This will assure that complying products
have time to move through distribution channnels and enter widespread use. Therefore,
the repeal or revision of the riles will be filed with the Oregon Secretary of State so
they take effect six months after the compliance dates of the comparable federal
regulations.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

Not applicable. The proposed rulemaking repeals or revises Oregon’s rules in favor of
federal measures.

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Not applicable. The proposed rulemaking repeals or revises Oregon’s rules in favor of
federal measures.

8.  Would others face increased costs if a more stringent rule is not enacted?

Not applicable. The proposed rulemaking repeals or revises Oregon’s rules in favor of
federal measures.

9.  Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason' for different procedural, reporting or monitoring
requirements?

Not applicable. The proposed rulemaking repeals or revises Oregon’s rules in favor of
federal measures.

10. Is demonstrated technology available to comply with the proposed requirement?
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Not applicable. The proposed rulemaking repeals or revises Oregon’s rules in favor of
federal measures.

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Yes. Modifying or repealing state consumer and commercial product rules in favor of
the federal regulations should produce the same environmental benefit in a more cost-
effective manner.
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State of Oregon

Department of Environmental Quality Memorandum
Date: January 21, 1999
To: Interested and Affected Public

Subject: . Rulemaking Proposal and Rulemaking Statements - Repeal of Rules for
Consumer Products, Architectural Coatings and Motor Vehicle Refinishing
Coatings; Revision of VOC Definitions.

This memorandum describes a proposal by the Department of Environmental Quality
(department) to rescind and revise the “Consumer and Commercial Product” rules adopted for
the Portland area. These rules limit the amount of solvents (Volatile Organic Compounds) that
can be used in Consumer (household) Products, Architectural Coatings, and Motor Vehicle
Refinishing Coatings. The regulations are proposed for repeal because comparable measures
recently adopted by EPA nationwide will produce the same environmental benefit. The proposal
also contains housekeeping amendments that update the definition of Volatile Organic
Compounds or “VOC”.

These amendments, if adopted, will be submitted to the U.S, Environmental Protection Agency
(EPA) as a revision to the State Implementation Plan, which is a requirement of the Clean Air
Act. Pursuant to ORS 183.335, this memorandum provides information about the Environmental
Quality Commission’s intended action to amend Oregon Administrative Rules.

The department has the statutory authority to address the consumer and commercial products
issues under ORS 468.020 and 468A.035 and to address the definition of VOCs under ORS
468.020 and 468A.025. The repeal and amendment of the consumer products rules implement
ORS 468A.035 referring to the state’s comprehensive air quality plan. The amendments to the
VOC rules implement ORS 468.020 concerning rules and standards, and 468A.025 regarding air

quality standards.

What's in this Package?
Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
: proposed rule.
Attachment B A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use plans.
Attachment C  Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.
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Attachment D Index of proposed rule amendments. Persons interested in the general
provisions and effects of the proposed amendments should refer to the
documents in this packet. Those wishing copies of actual rule language
should contact the department at (503) 229-5359 or (800) 452-4011.

Hearing Process Details

The department is conducting a public hearing at which comments will be accepted either orally
or in writing. The hearing will be held as follows:

Date:  February 25, 1999

Time: 4:00 P.M.

Place: Conference Room 11 (Eleventh Floor)
Oregon Department of Environmental Quality
811 S,W. Sixth Ave.,
Portland, OR 97204

Deadline for submittal of Written Comments:  March 2, 1999 at 5:00 P.M.
A department staff representative will serve as the Presiding Officer at the hearing.

Written comments can be presented at the hearing or to the department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attn: Dave
Nordberg — 11" Floor, 811 S.W, Sixth Avenue, Portland, Oregon 97204-1390.

-In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Therefore, if you wish your comments to be
considered by the department in the development of these rules, they must be received prior to
the close of the comment period. The department recommends that comments be submitted as

early as possible to allow adequate review and evaluation.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments
received.
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The EQC will consider the department's recommendation for rule amendment during one of the
commission’s regularly scheduled public meetings. The targeted meeting date for consideration
of this rulemaking proposal is May 7, 1999. This date may be delayed if needed to provide
additional time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testimony at
the hearing or submit written comment during the comment period. Otherwise, if you wish to be

kept advised of this proceeding, you should ask that your name be placed on the relevant
“interested person” mailing list.

Background on Development of the Rulemaking Proposal

Why is there a need for the rule?

Under the Clean Air Act, EPA establishes standards for the amount of ground-level ozone
pollution (smog) allowed in the nation’s air. Ground level ozone is not emitted directly as a
pollutant, but is created from Volatile Organic Compounds (VOC) reacting in sunlight with
oxides of nltrogen (NOx). Therefore, ozone levels can only be reduced by limiting the emission
of these ozone “precursors”.

In the past, the Portland area failed to meet the ozone standard, but in 1992 the Governor
appointed the Governor’s Task Force on Motor Vehicle Emissions to select the strategies that
would be used to maintain the standard. One strategy chosen by the Governor’s Task Force was
to reduce VOCs from consumer and commercial products. National rules were required to be
developed by EPA under Section 183(e) of the Clean Air Act. EPA’s rules were expected to
regulate the emission of VOCs nationwide by 1995. When those rules were delayed beyond the
time that VOC reductions were needed to meet Portland’s emission targets, the department
developed local rules similar to the measures EPA was eventually expected to issue.

The rules adopted for Portland apply to Consumer Products, Architectural Coatings, Aerosol
Spray Paint and Motor Vehicle Refinishing. The Consumer Product rules establish limits for the
amount of VOC that can be used in a variety of household products such as hair sprays, air
fresheners, cleaners and antiperspirants. Oregon’s rules for Architectural Coatings limit the
amount of solvent used to paint all “stationary structures” (houses, industrial equipment, traffic
striping, etc.). The rules for Spray Paint limit the VOC content of paint sold in aerosol cans.
Finally, the rules for Motor Vehicle Refinishing in Portland set limits for the amount of VOC in
automotive coatings and also require painters to use efficient spray guns and gun cleaning
equipment to further reduce solvent emissions.

In September 1998, EPA finalized national rules applying to three of these rule categories:
Consumer Products, Architectural Coatings and Auto Refinishing. EPA’s rules for spray paint
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will not be finalized for several more years.

The requirements of the state and national rules are the same in most respects although
differences do exist. The basic difference between them is that EPA is authorized to regulate
consumer and commercial products only at the manufacturing level. Therefore, EPA’s rules do
not address distributors, retailers or users of products and the Auto Refinishing rules do not set
requirements for the kind of equipment used by auto painters. In cases where the state and
federal rule requirements are not the same, the federal measures are generally somewhat less
restrictive. Differences between the rules are outlined below:

Architectural Coatings:

Of the 61 product categories in EPA’s rules, the federal VOC limits are more stringent in
four cases (alkali resistant primers, swimming pool coatings, opaque below ground wood
preservatives and lacquer stains) and DEQ’s limits are more stringent in nine cases (antenna
coatings, calcimine recoaters, clear shellacs, concrete curing & sealing compounds, concrete
surface retarders, conversion varnishes, faux finishes, stain controllers and zone marking
coatings). Most of the differences concern small volume specialty categories.

EPA’s rules allow manufacturers to produce high VOC coatings if they pay an “exceedance
fee”. DEQ rules do not share this feature, but economic disincentives are expected to keep
use of the exceedance fee relatively small.

EPA’s rules differ from DEQ’s in that the federal rules allow each manufacturer to exempt
‘the VOC used in small volume products. The exemption begins at twenty-five tons per year
for each manufacturer but decreases to ten tons in 2002. EPA indicates this provision wﬂl
weaken VOC reductions generated by two percent or less.

Consumer Products:

The VOC limit for Windshield Washer Fluid is susbstantially relaxed in the federal rule (35
percent versus DEQ’s 23.5 percent). The higher VOC limit will allow freezing protection to
~25°F whereas products that comply with Oregon’s rule only protect to 0°F. Windshield
Washer Fluid is manufactured and sold in a diverse, decentralized manner, and an ongoing
implementation effort would be required to maintain substantial compliance if the 23.5
percent limit were to be locally retained.

The federal VOC limit for Nail Polish Remover is 85 percent versus the state limit of 75
percent. The effect on VOC emissions is insignificant.

Auto Refinishing:

EPA’s rule does not require the use of HVLP guns and spray gun cleaners. These provisions
of the state regulations will be retained.
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e EPA’s rule exempts lacquer topcoats, noting these coatings comprise a small and decreasing
segment of the market. DEQ’s rules for automotive refinishing coatings are proposed for
repeal in favor of the federal rules. :

As a result, most of Oregon’s rules will soon be redundant, and provisions that essentially
duplicate federal measures are proposed for elimination. More specifically, Oregon’s rules for
Consumer Products, Architectural Coatings, and the provisions that apply to coatings for Motor
Vehicle Refinishing are proposed for repeal. The requirements in Oregon’s rules for refinishers
in the Portland area to use High-Volume/Low-Pressure spray guns and mechanical spray gun
cleaning equipment will be retained. These actions will simplify the landscape of regulations that
apply to manufacturers of consumer and commercial products. |

This proposal also contains rule revisions that remove compounds from the state definitions of
VOCs. On, August 25, 1997 and April 4, 1998 EPA modified the federal definition of VOC
when they published findings in the Federal Register that a total of 17 additional compounds
were found to have negligible photochemical reactivity. This rulemaking action will make the
state and federal definitions of VOC consistent and continues the department’s policy of
removing such compounds from the VOC definitions when EPA determines that they will not
significantly contribute to the formation of ground-level ozone.

The proposed VOC definitions also include a technical correction of the definitions’ wording.
Many compounds cited in the VOC definition as having “negligible photochemical reactivity”
are chloroflurocarbons (CFCs) that participate in ozone depleting reactions in the stratosphere.
Therefore, the wording of the VOC definitions is changed to specify that the “negligible
photochemical reactivity” applies only to the formation of tropospheric ozone.

How was the rule developed?

The rule amendments stem from advisory committee recommendations made when Oregon’s
consumer and commercial product rules were originally developed. In 1994 and 1995, two
comumittees were formed to advise the department: the Consumer Products — Axchitectural Coatings
Advisory Committee and the Auto Refinishing Task Force. Both committees agreed that when
comparable federal measures were implemented the duplicated provisions of Oregon’s rules
should be rescinded.

The rules finalized by EPA in 1998 parallel Oregon’s rules for Architectural Coatings, Consumer
Products and the portions of the Motor Vehicle Refinishing rules that apply to automotive paint
products, The provisions of Oregon’s rules that apply to these areas are being proposed for repeal,
~ but other requirements are being retained. The portions being retained apply to aerosol spray paint
(for which EPA is not scheduled to adopt rules until 2003), and the auto refinishing requirements
for the use of High Volume Low Pressure (HVLP) spray guns and spray gun cleaning equipment.
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During the advisory committee process the Auto Refinishing Task Force chose the use of spray gun
cleaners as one of the methods needed to achieve a VOC reduction target of 40 percent. In
addition, the committee recommended that the rules mandate the use of HVLP spray guns. This
recommendation was made with the knowledge that VOC reductions produced by HVLP spray
guns could not be used in DEQ’s airshed planning calculations because the amount of VOC they
save cannot be reliably quantified. The committee noted that both techniques produce economic
savings as well as environmental benefits. The department informed the committee that similar
equipment requirements would not be part of the federal auto refinishing rules and that the
equipment requirements for the Portland area would likely be retained after EPA’s rules were

finalized.

Following EPA’s adoption of federal rules in 1998, the department notified interested parties of its
intention to revise Oregon’s rules to achieve the Governor’s Task Force’s original intent of
reducing VOCs from consumer and commercial products by relying on federal rules. The notice
indicated that the agency planned to proceed directly to the rulemaking process and specifically
requested comments on any need for further advisory committee discussion. No further need was

identified.

Copies of the documents relied upon in the development of this rulemaking proposal can be
reviewed at the Department of Environmental Quality’s office at 811 S.W. Sixth Avenue,
Portland, Oregon. These include the federal Consumer and Commercial Products rules published
September 11, 1998 at Federal Register pages 48806 through 48887, and the Environmental
Quality Commission adoption staff report for Agenda Item D of May 18, 1995. Please contact
Linda Fernandez at (503) 229-5359 for times when the documents are available for review.

Whom does this rule affect including the public, regulated community or other agencies,

and how does it affect these groups?

Repealing Oregon’s consumer and commercial product rules and relying instead on comparable
federal measures constitutes a more efficient method of achieving the same environmental result.
When rules are applied only to a local area (as are the rules proposed for repeal) it is necessary to
prevent noncomplying products from “leaking” in from the surrounding uncontrolled area.
Therefore, Oregon’s rules set requirements for all parties involved: product manufacturers,
distributors, retailers, and commercial users. (The rules essentially require those involved to
produce, distribute, sell or use VOC-compliant products within the Portland area.) Because the
federal rules apply nationwide they need to apply only to manufacturers to be effective.
Therefore, distributors, and retailers, plus (in case of architectural and auto refinishing coatings)
commercial users that serve the Portland area will be relieved of their current obligations.

An additional small effect of this action is that the manufacturers of architectural coatings, auto
refinishing coatings and consumer products will not need to concern themselves with the
relatively small differences between the Oregon and national requirements.
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Modifying the definitions of VOC to exempt compounds found by EPA to have negligible
photochemical reactivity will remove one obstacle that prevents manufacturers of the compounds
in question from marketing the 17 chemicals nationwide. :

None of the modifications proposed in this rulelmaking will have a discernable affect on the
public.

How will the rule be implemented?

The portions, of Oregon’s rules that are retained (aerosol spray paint rules and equipment
requirements for auto refinishers) will be implemented as part of the general duties of NWR Air
Quality and Complaint staff. Only minimal in-house training is needed to continue these measures.
Changes to the VOC definitions will be implemented as slight modifications to the department’s
ongoing air quality programs. -

Are there time constraints?

The federal Consumer and Commercial product regulations go in effect over a nine month
period. The Consumer Products rules apply after December 10, 1998; Auto Refinishing rules
take effect January 11, 1999; Architectural Coatings rules go into effect September 11, 1999.
Because the federal rules affect only product manufacturers, additional time must be allowed to
et complying products move through the distribution stream and produce local benefits.
Theérefore, the proposed changes to Oregon’s Consumer and Commercial product rules will be
filed with the Oregon Secretary of State to take effect six months after the effective dates of the

related EPA rules.
Contact for More Information

If you would like more information on this rulemaking proposal, or would like to be added to the
mailing list, please contact:

Dave Nordberg — 11% Floor,
Department of Environmental Quality
811 S.W., Sixth Ave.,

Portland, OR 97204-1390

(503) 229-5519

This publication is available in alternate format (e.g. large print, Braille) upon request. Please
contact DEQ Public Affairs at 503-229-5317 to request an alternate format.
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State of Oregon
Department of Environmental Quality Memorandum
Date: March 3, 1999
To: Environmental Quality Commission
From: Dave Nordberg, DEQ Staff
Subject: Presiding Officer's Report for Rulemaking Hearing
| Hearing Date and Time: -~  February 25, 1999, beginning at 4:00 pm
Hearing Location: Oregon DEQ — Conference Room 11
811 SW Sixth Ave.,
Portland, OR 97204

Title of Proposal: ~ Repeal of Rules for Consumer Products, Architectural
Coatings and Motor Vehicle Refinishing Coatings;
Revision of VOC Definitions.

The rulemaking hearing on the above titled proposal convened at 4:00 pm. The sole attendant
was asked to sign a witness registration form before presenting testimony. He was also advised
that the hearing would be recorded and informed of the procedures to be followed.

Prior to receiving testimony, I briefly explained the specific rulemaking proposal, the reason for
the proposal, and asked if there were any questions from the audience. Learning there were no
questions, Mr. John Powell delivered his testimony.

Summg;y of Oral Testimony

John Powell spoke on behalf of the Cosmetic, Toiletry, and Fragrance Association or CTFA. He
stated the CTFA. supports the proposed repeal of Oregon’s Consumer Product rules noting that
since EPA finalized essentially the same regulations nationally, the state’s measures are
duplicative. Mr. Powell added that repeal of the Consumer Product rules would allow the
department to use its resources more effectively to address other environmental concerns.

Written Testimony

No written comments written comments were submitted at the hearing. Written comments
submitted to the department during the public comment period (but not at the hearing) are
addressed in Attachment D “Summary of Public Comment”.

The hearing was held open for half an hour to allow possible late arﬁvals additional time to
appear. No further people attended and the hearing was closed at 4:30 pm.
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Summary of Public Comment

Revision/Repeal of Rules for Consumer Products, Architectural Coatings,
and Motor Vehicle Refinishing Coatings; Revision of VOC Definitions

This document provides:  Index of Public Comiments

Department’s Evaluation of Public Comments
Detailed Changes Made in Response to Comments

Index of Written Public Comments:

Name Affiliation

Madelyn K. Harding Sherwin-Williams Co.
Barry R. Ziman Chemical Specialties
Manufacturers Assoc.
Doug Raymond Sherwin-Williams
Diversified Brands, Inc.
Barry A. Jenkin Benjamin Moore & Co.
Catherine C. Beckley Cosmetic, Toiletry and

Fragrance Association

Jim Sell National Paint and
Coatings Association

Index of Verbal Comments:

Name Affiliation

John Powell Cosmetic, Toiletry and
Fragrance Association

Comment

S-W supports the proposed repeal of
Architectural Coatings rules.

CSMA supports the proposed repeal
of Consumer Product rules.

S-W DB supports the proposed
repeal of Consumer Product rules.

B. Moore supports the repeal of
Oregon’s rules and revision of VOC

definitions as proposed.

CTFA supports the proposed repeal
of Consumer Products rules.

NPCA supports the repeal of
Oregon’s rules as proposed.

Comment

CTFA supports the proposed repeal
of Consumer Products rules.
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Department’s Evaluation of Public Comments:

All comments expressed support for the repeal of Oregon’s rules for Consumer Products,
Architectural Coatings, or Motor Vehicle Refinishing Coatings. Explanations put forward
reflected the department’s position that these rules became unnecessary when comparable
national regulations were finalized.

Detailed Changes Made in Response to Public Comment:

No changes to the proposal were suggested by official comments and no substantive
modifications were made. However, an unofficial verbal comment revealed that the definitions
of Volatile Organic Compound (VOC) included several typographical errors. The VOC
definitions proposed for adoption by the Environmental Quality Commission were corrected to
the compound identifications used in the federal VOC definition listed in 40 CFR Part
51.100(s).



Environmental Quality Commission

[ ] Rule Adoption Item

[ ] ActionItem

[X] Information Item Agenda Item D
May 7, 1999 Meetin

‘Title:

Update on DEQ Technical Advisory Committee on Control of Erosion from Small Construction Sites and
Storm Water Task Force.

Summary:
In 1996, DEQ made a commitment in The Oregon Plan to form a technical advisory committee (TAC) to
make recommendations to DEQ and the EQC on a program for controlling erosion at small construction
sites. Agenda Item D serves as an updaie on the TAC’s progress as well further recognizing additional
work completed by the DEQ Storm Water Task Force convened in July 1998.

The TAC developed draft recommendations in March 1998. The recommendations raised immediate
concerns with local government and developers, and the report was never finalized. Concerns focused on
the ability of local jurisdictions to implement certain aspects of the proposal, the legal issues surrounding a
state mandate (recommendation to regulate disturbances below the federal requirement), and the priority of
this particular issue in the context of an overall approach to storm water management and other water
quality regulation.
To address the concerns raised by the TAC and the need for a statewide comprehensive strategy, the
Department formed the Storm Water Task Force. The mission of the Task Force was to develop a policy
framework for storm water management that would also address federal regulation. The Task Force was
asked to initially develop the erosion prevention and sediment control piece that would address the policy
issues that could not be resolved by the TAC.

Department Recommendation:

This report is intended to update the Commission on erosion and sediment control program efforts. It is
recommended that the Commission accept this report, discuss the matter, and provide advice and
guidance to the Department as appropriate.

Ranei Nomura
Report Author

n
Division Administrator

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quality | Memorandum

Date: April 19, 1999
To: Environmental Quality Commission
From: Langdon Marsh, Director

Subject: Agenda Item D
Update on DEQ Technical Advisory Committee on Control of Erosion from
Small Construction Sites and Storm Water Task Force
EQC Meeting May 7, 1999

Statement of Purpose

In 1996, DEQ made a commitment in The Oregon Plan to form a technical advisory committee
(TAC) to make recommendations to DEQ and the EQC on a program for controlling erosion at
small construction sites. Agenda Item D serves as an update on the TAC’s progress as well as
recognizing additional work completed by the DEQ Storm Water Task Force convened in July
1998.

Background

Note: A majority of this background information is taken from the DEQ Storm Water Task
Force report, Attachment A. For more detailed information about storm water impacts and the
federal regulations summarized in this section see Attachment B.

Erosion Prevention and Sediment Control Program Efforts

Storm water runoff can affect the hydrology of surface waters as well as decrease water quality
by elevating pollutant concentrations. This is particularly true for areas modified by human
activities. Erosion at construction sites has come under increasing scrutiny because sediment-
laden runoff to surface waters can cause a variety of water quality impacts. In addition to
siltation caused by sediment, other pollutants may be attached to sediment particles, including
nutrients, metals and organic compounds.

In April 1996, the Oregon Department of Environmental Quality (DEQ) formed the Technical
Advisory Committee on Control of Erosion from Small Construction Sites (TAC). The TAC
was asked to make recommendations to the Environmental Quality Commission (EQC or
Commission) on prevention and control of erosion and sediment from construction activities to
address two sets of federal requirements: the Coastal Zone Act Reauthorization Amendments
of 1990 (CZARA), and the National Pollutant Discharge Elimination System (NPDES) Phase 1
and proposed Phase II storm water regulations.
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CZARA requires coastal states such as Oregon to have enforceable measures to control erosion
from small construction sites as well as from other nonpoint pollution problems in the coastal
zone. CZARA recommends that construction activities disturbing at least 5,000 square feet,
excluding construction of a single family home on a site of 2 acre or more, be regulated in
Heu of a justifiable alternative. For more detailed information, see Attachment A. Oregon’s
Coastal Nonpoint Pollution Contro! Program (CNPCP) was submitted to the Environmental
Protection Agency (EPA) and the National Oceanic and Atmospheric Administration (NOAA)
to address this legislation and received conditional approval in 1998. Final approval of
Oregon’s CNPCP will require that management measures are implemented at the state level.
In addition, the DEQ committed to the implementation of the CNPCP and the formation of the
TAC as part of The Oregon Plan for Salmon and Watersheds. The Oregon Plan is Governor
Kitzhaber’s initiative to coordinate agency programs and community action to “conserve and
restore crucial elements of natural systems that support fish, wildlife and people.”

The NPDES storm water program authorized by the Clean Water Act also regulates
construction activities. Current Phase I regulations require NPDES permits for construction
activities that disturb five or more acres. Proposed Phase II regulations are expected to reduce
that threshold to one acre. In addition, the proposed Phase II regulations require NPDES
permits for small municipalities located within an "urbanized area." For small municipalities
outside urbanized areas with populations greater than 10,000 and population densities of more
than 1,000 people per square mile, the state will be required to determine if an NPDES permit
is needed. Small municipalities required to have NPDES permits will need to include an
erosion prevention and sediment control program as an element of their storm water
management program.

In anticipation of the CNPCP and upcoming changes to the NPDES storm water program, the
TAC completed a draft of its recommendations in March 1998 (see Attachment C for a summary).
The recommendations laid out a plan to prevent or reduce erosion, sedimentation and other
pollution from small construction sites. Concerns were raised about the ability of local
jurisdictions to implement some of the recommendations, the legal issues surrounding a state
mandate, and the priority of this particular issue in the context of an overall approach to storm
water management and other water quality regulation. Due to these concerns, the TAC report was
never finalized and an update to the Commission could not be made.

In response to these concerns and new issues raised by the identification of water quality
limited streams and endangered species listings of salmonids across the state, DEQ convened
the Storm Water Task Force. The Task Force was directed to develop recommendations for
DEQ on a strategic direction for storm water management in the state. The strategy needed to
integrate approaches to meeting the requirements of NPDES Phase II storm water regulations,
section 6217 of CZARA, The Oregon Plan (Endangered Species Act issues), and the Clean
Water Act’s Total Maximum Daily Load (TMDL) program for addressing waters that are not
meeting state water quality standards. The Task Force was asked to initially focus on erosion
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prevention and sediment control to address the policy issues that could not be resolved by the
TAC. The Task Force completed this portion of their storm water management strategy in
March 1999.

Erosion Prevention and Sediment Control Policy Framework

The policy framework developed by the Task Force recommends that DEQ develop a statewide
risk-based program to prevent or reduce erosion, sedimentation and other pollution from
construction sites (Attachment A). Risk factors to be considered in developing such a program
include, but are not limited to, soil type, degree of slope, size of site disturbance, time of year,
proximity to sensitive waters, and/or presence of sensitive species. The Task Force believes
that a program based on a full range of risk factors can more effectively address erosion
prevention and sediment control concerns than a program based on a size disturbance
threshold. The Department agrees with this recommendation.

As a first step in the program, the Task Force is recommending that DEQ develop model
management strategies based on risks to waters in various areas of the state. The program
would also include the development of standards for construction activities and the education
and training components necessary for successful implementation of such a program. To
comply with federal regulations, DEQ would continue to require NPDES permits for owners
and operators of construction activities that disturb more than the current NPDES Phase I
threshold of five acres. When the NPDES Phase II regulations are finalized, construction
activities disturbing the Phase II threshold acreage, which is proposed to be one acre, would be
included in the NPDES permit.

Those jurisdictions required by the NPDES regulations to address construction activities as
part of their overall NPDES storm water management program would implement applicable
components of the state’s Erosion Prevention and Sediment Control (ESPC) program or
develop an equivalent program. Small municipalities outside urbanized areas, that have been
determined by the state to need an NPDES permit, would also implement applicable
components of the state’s EPSC program. Jurisdictions that are not required by NPDES
regulations to develop storm water management programs would be encouraged to implement a
program based on the state model. These jurisdictions may wish to have such a program in
place to address TMDL program requirements, threatened or endangered species concerns, or
local environmental and nuisance problems.

The Task Force is also recommending that the state audit its program within five years to
assess the program’s effectiveness in preventing erosion and negative impacts from sediment to
water bodies. Based on the audit, recommendations could be made to adjust risk factors,
extend local implementation of the program, or suggest other modifications to the program. If
the initial state program is not fully effective, additional modifications may be necessary to
ensure compliance with federal requirements under the NPDES program, CZARA, the
Endangered Species Act, and the TMDL program.
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The Task Force has expressed interest in continuing the development of a comprehensive
statewide storm water management strategy by building on the erosion prevention and sediment
control framework to address additional urban storm water management issues. Task Force
members are concerned, however, that their initial recommendations may not be implemented,
and are reluctant to proceed until the Department and EQC give some concurrence with their
efforts to date.

Intended Future Actions

Based on TAC recommendations and the recommendation of the Task Force to build on the
erosion prevention and sediment control framework by addressing additional issues, the
Department will continue to work with the Task Force. Once NPDES Phase II storm water
regulations are final and the current legislative session ends, the Department will have more
information to determine future actions.

Department Recommendation

This report is intended to update the Commission on erosion and sediment control program
efforts. It is recommended that the Commission accept this report, discuss the matter, and
provide advice and guidance to the Department as appropriate.

Attachments

A. Erosion Prevention and Sediment Control from Construction Activities Policy Framework,
Oregon DEQ Storm Water Task Force, March 1999.

B. Overview of Storm Water Impacts and Federal Regulations, Oregon DEQ Staff, April
1999.

C. Technical Advisory Committee Recommendations to ODEQ Regarding Control of Erosion
From Small Construction Sites, Summary of Recommendations, Oregon DEQ TAC, Draft
March 1998.

Reference Documents (available upon request

See list provided in Attachment A.
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I. BACKGROUND

In April of 1996, the Oregon Department of Environmental Quality (DEQ) formed the
Technical Advisory Committee on Control of Erosion from Small Construction Sites
(TAC). The TAC was asked to make recommendations to the Environmental Quality
Commission (EQC) on prevention and control of erosion and sediment from construction
activities to address two sets of federal requirements: the Coastal Zone Act
Reauthorization Amendments of 1990 (CZARA), and the National Pollutant Discharge
Elimination System (NPDES) Phase I and proposed Phase II storm water regulations.

CZARA requires coastal states such as Oregon to have enforceable measures to control
erosion from small construction sites as well as other nonpoint pollution problems in the
coastal zone. Oregon’s Coastal Nonpoint Pollution Control Program (CNPCP) was
submitted to the Environmental Protection Agency (EPA) and the National Oceanic and
Atmospheric’ Administration to address this legislation and received conditional approval,
Final approval of Oregon’s CNPCP will require that management measures are
implemented at the state level. In addition, the DEQ committed to the implementation of
the CNPCP and formation of the TAC as part of The Oregon Plan for Salmon and
Watersheds.

The NPDES storm water program authorized by the Clean Water Act also regulates
construction activities. Under this program, the regulated threshold of disturbance is
higher than that required by CZARA. Current Phase 1 regulations require NPDES
permits for construction activities that disturb five or more acres. Proposed Phase II
regulations are expected to reduce that threshold to one acre. In addition, the proposed
Phase II regulations require NPDES permits for small municipalities located within an
"urbanized area." (See Appendix A for affected jurisdictions.) For small municipalities
outside urbanized areas with populations greater than 10,000 and population densities of
more than 1,000 people per square mile, the state will be required to determine if an
NPDES permit is needed. Small municipalities required to have NPDES permits will
need to include an erosion prevention and sediment control program as an element of
their storm water management program (seec Appendix A for evaluation communities).

In anticipation of the CNPCP and upcoming changes to the NPDES storm water program,
the TAC completed a draft of its recommendations in March 1998. The recommendations
laid out a plan to prevent or reduce erosion, sedimentation and other pollution from smail

construction sites. Concerns were raised about the ability of local jurisdictions to
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II.

- impiement some of the recommendations, the legal issues surrounding a state mandate,

and the priority of this particular issue in the context of an overall approach to storm water
management and other water quality regulation.

In response to these concerns and new issues raised by the identification of water quality
limited streams and endangered species listings of salmonids across the state, DEQ
created the Storm Water Task Force to develop recommendations for DEQ on a strategic
direction for storm water management in the state. The strategy should integrate
approaches to meeting the requirements of NPDES Phase II storm water regulations,
section 6217 of CZARA, The Oregon Plan (Endangered Species Act issues), and the
Clean Water Act’s Total Maximum Daily Load (TMDL) program for addressing waters
that are not meeting state water quality standards. DEQ’s continued obligation to report
to the EQC on a program for prevention of erosion and sediment loss from small
construction sites necessitated that the Storm Water Task Force prioritize policy
considerations in this area over other elements of storm water management. This policy
framework is expected to fulfill the DEQ’s obligation to report to the EQC on the status
of the TAC report and future state direction of erosion prevention and sediment control
from construction activities.

The Task Force recommends building on this framework by addressing additional urban
storm water management issues to develop an integrated statewide management strategy.

PURPOSE

At DEQ’s request, the Storm Water Task Force has proposed the following policy outline
for a statewide erosion prevention and sediment control (EPSC) program as the first
element of a strategic direction for reducing or preventing negative impacts to water
quality as a result of storm water runoff in urban areas.

There is agreement on the Task Force that erosion and sediment loss from small
construction sites (below five acres) in urban areas can be harmful to water quality. As
stated in the TAC March 25, 1998, draft report:

“Though some erosion occurs naturally, construction activity which removes
vegetation and disturbs the surface of the land can greatly accelerate erosion and
resulting sedimentation. Movement of soil by wind and water from construction sites
to adjacent sites and nearby drainage systems can cause a variety of adverse impacts
on both the human and natural environment. These include unwanted soil deposition
on public streets or on neighboring public or private properties. Sediment reaching
streams can damage salmon spawning and rearing habitat and increase turbidity.
Turbidity can interfere with aquatic life and increase the costs of municipal water
treatment. Additionally, other pollutants -- such as fertilizers, pesticides, and oil --
may adhere to sediment particles and be carried into the water along with the
sediment, increasing pollution impacts.”

p.2
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- In addition, population growth pressures combined with the state’s concern for preserving
resource lands and open space result in the increased demand for development on sites
that are difficult to control for erosion and sediment loss. The Task Force recognizes the
need for an ESPC program that acknowledges the challenges and realities of development
constraints inherent at these difficult sites.

III. APPROACH

The Task Force envisions a statewide program to prevent or reduce erosion, :
sedimentation and other pollution from construction sites. The Storm Water Task Force
recommends that the program’s management approach addresses the risk that
construction sites present as a source of pollutants. The primary pollutant of concern is
sediment from erosion. However, other pollutants may be attached to sediment or be
brought onto the site during construction (e.g., fuel, paint, nutrients, metals, etc.).
Construction sites will vary in the level of risk they pose. Risk factors to be considered in
developing a program include, but are not limited to soil type, degree of slope, size of site

“disturbance, time of year, proximity to sensitive surface waters, or presence of sensitive
species (Endangered Species Act listings).

As a first step in the program, DEQ will develop model management strategies based on
risks to waters in various areas of the state. The program will also include the
development of standards for construction activities and the education and training
components necessary for successful implementation of such a program. To comply with
federal regulations, DEQ will continue to require NPDES permits for owners and
operators of construction activities that disturb more than the current NPDES threshold of
five acres. When the Phase II regulations are finalized, construction activities disturbing
the Phase II threshold acreage (which is expected to be one acre) will be included in the
NPDES permit program.

Those jurisdictions required by the NPDES regulations to address construction activities
as part of their overall storm water management program will implement applicable
components of the state’s EPSC program or develop an equivalent program. Small
municipalities outside urbanized areas, that have been determined by the state to need an
NPDES permit, will also implement applicable components of the state’s EPSC program.

Jurisdictions that are not required by NPDES regulations to develop storm water
management programs will be encouraged to voluntarily implement an EPSC program
unless otherwise regulated.. Construction sites in the coastal zone that pose significant
risk (and are below the NPDES threshold) also will be encouraged to participate in the
state EPSC program. Specific roles and responsibilities for the state and [ocal
government are discussed in Section IV, Two-Level System.

The Task Force believes that a program based on a full range of risk factors can more
effectively address erosion prevention and sediment control concerns than a program
based on a size disturbance threshold. Although the initial approach does not meet the
CZARA guidelines for a size disturbance threshold and address concerns that EPSC
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Iv.

- programs often are more effectively implemented at local levels, the state program would -

provide for an audit to evaluate the program relative to the water quality objectives of
CZARA and assess the program’s effectiveness in preventing erosion and negative
impacts from sediment to water bodies. The audit will be performed within five years of
the EQC’s approval of this policy. Based on this audit, recommendations could be made
to adjust risk factors, extend local implementation of the program, or suggest other
modifications to the program.

If the initial state program is not fully effective, additional modifications may be
necessary to ensure compliance with federal requirements under the NPDES program,
CZARA, the Endangered Species Act, and the TMDL program.

TWO-LEVEL SYSTEM

The Task Force recommends a two-level program to address both local and statewide
needs for erosion prevention and sediment control. In general, the state should be
responsible for proposing management strategies based on risks to waters in various areas
of the state and for providing support to local communities in their development of
programs and implementation of strategies. The state should provide technical assistance
to local jurisdictions that are interested in or required to develop an EPSC program.
Where federal regulations allow discretion, enforcement of programs should be shared
between state and local jurisdictions.

A. State roles and responsibilities 7

The state, in cooperation with local jurisdictions and interested parties, should

develop a statewide-integrated EPSC program that will include the following

elements:

1. Definition of recommended risk factors to be addressed in an EPSC program.

2. Identification of local jurisdictions (including coordination between potentially
affected parties) that will be required to have an EPSC program under NPDES
storm water regulations and/or other federally mandated programs.

3. Identification of performance-based standards and/or prescriptive narrative
standards and/or best management practice standards for construction activities.

4. Development and maintenance of a local EPSC program model with
implementation and enforcement mechanism options for local jurisdictions to
choose from in developing their local programs. -

5. Development and maintenance of model ordinances for adoption by local
jurisdictions, including suggestions for standardized permitting for entities that
cross-jurisdictional boundaries.

6. Development and maintenance of best management practices (such as are in the
TAC report) to meet standards for use in local programs.

7. Education for policy makers and the public on the need for an EPSC program,
with an mitial focus on the coastal zone.

8. Regional technical training for public agency staff and the development
community to encourage consistency in the development of programs and use of
erosion prevention and sediment control tools,

p 4
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9. Determine and respond to the need for appropriate certification programs in -
erosion prevention and sediment control.

10. Timelines for implementation reflecting federal requirements.

11. Performance audit of the implementation and effectiveness of local and state
EPSC programs. )

12. Integration of existing programs in developing the state program.

13. Statewide implementation of the NPDES permit program for construction
activities as required by EPA.

B. Local roles and responsibilities
Local jurisdictions should provide:
1. Implementation of local EPSC programs to meet state standards, where
required, and consideration of program implementation where not required.
2. A system for enforcement and coordination with DEQ.
3. Participation in development of timelines, certification programs, and training.

V. ENFORCEMENT
Enforcement roles should be shared between state and local jurisdictions as follows:

A. State roles and responsibilities

1. Continue to develop agreements between the state and local jurisdictions to
allow local EPSC programs to manage delegated aspects of NPDES permits.

2. Audit (e.g., on-site inspections, meetings with local staff, etc.) implementation
and enforcement of state and local option EPSC programs and report to the
EQC on effectiveness of both federally mandated and voluntary programs.

3. Continue to enforce NPDES permits through civil penalties and other existing
legal remedies.

4. Investigate additional enforcement options (e.g., stop work orders, financial
assurances, etc.) to enhance DEQ’s enforcement of its state EPSC program.

B. Local roles and responsibilities
1. Ensure implementation of local EPSC programs and provide effective
enforcement (e.g., administrative remedies, stop work orders, financial
~ assurances, efc.).
2. Provide inspection of sites to enforce the program and encourage use of best
management practices adopted in the local EPSC program.

V. TIMELINE

A. The Task Force recommends the state prioritize the sequence in which various local
jurisdictions develop and implement EPSC programs on the basis of several criteria,
including: current federal regulations and programs, expected federal regulations,
location within a watershed of a 303(d) listed stream or within a watershed of a
water-dependent species of special concern (listed as sensitive, threatened, or
endangered).
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1. The Task Force recommends that DEQ dévelop an implementation schedule
consistent with the priorities established for consideration of TMDLs including
ESA listings and other statewide priorities.

2. The Task Force recommends that DEQ develop an implementation schedu]e for
local EPSC programs in Phase II communities and “evaluation communities™
through collaboration with local communities and interested parties that is
consistent with the regional priorities developed to address TMDLs.

B. DEQ should commit to specific timelines for delivering the elements of the EPSC
program described in Section 1V.A - State Roles and Responsibilities.

C. Education, training, model program elements and technical assistance as described
in Section I'V.A must be provided to affected local jurisdictions prior to the time the
local jurisdictions are expected to adopt and implement local EPSC programs.

D. Elements of local EPSC programs should be implemented within 24 months of
DEQ completing development and delivery of the state EPSC program elements.

E. DEQ should complete a performance audit of the implementation and effectiveness
of'local and state EPSC programs within five years of the approval of this policy by
the EQC. The audit should include information related to the potential need to:
adjust program thresholds; revise standards extend local implementation, and
provide additional technical assistance and program support. The audit should be
summarized and recommendations (including the need for further audits) presented
to the EQC.

VII. FUNDING

The Task Force recognizes that funds will be required to develop an effective statewide
EPSC program. This is particularly true if education, training, model program elements
and other assistance are to be provided to local jurisdictions prior to expectations of local
implementation of EPSC programs being realized. Further, the issues surrounding
funding are often complex and difficult to resolve especially when viewed in the broader
context of competing priorities. Based on these concerns and to the extent that DEQ
considers erosion and sediment control funding a priority, the Task Force makes the
following recommendations:

A. Statewide EPSC program development
1. DEQ should pursue grant and other internal and external funding to develop and
implement the DEQ program and statewide model program elements for use by
local jurisdictions.
2. DEQ should fund their state program development in a manner that does not
pass costs through to local jurisdictions.

B. DEQ EPSC program implementation
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1. DEQ should develop its program to adequately and equitably assess fees for -
sites based on the risk posed by the planned construction activity and the actual
cost of program implementation.

2. DEQ should continue partnering with local jurisdictions to allow for the sharing
of NPDES permit fees where local jurisdictions agree to act as DEQ’s agent.

3. Implementation of the state program may be funded by NPDES permit fees to
cover state implementation of the NPDES program and oversight of locally
implemented programs required by NPDES regulations.

C. Local ESPC program implementation
1. Local jurisdictions should develop their programs to adequately and equitably
assess fees for sites based on the risk posed by the planned construction act1v1ty
and the actual cost of program implementation.
2. Local permit and program fees should be limited to cover costs associated with
the issuance of local permits and implementation of local programs.
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APPENDIX A

NPDES Phase II Definition of “Urbanized Area”

Shortened from 55 Federal Register 42592, October 22, 1990: “An urbanized area comprises a
place and the adjacent densely settled surrounding territory that together have a minimum
population of 50,000 people.”

NPDES Phase [I “Urbanized Areas’ in Oregon
Proposed Phase II municipalities that need to have NPDES storm water permits, (Appendix 6 of
Preamble, Federal Register Vol. 63, No. 6)

Eugene - Springfield Urbanized Area (the City of Eugene is currently under an NPDES storm
water permit)

Springfield

Portion of Lane County

Salem - Keizer Urbanized Area (the City of Salem is currently under an NPDES storm water
permit)

Keizer

Portion of Marion County

Portion of Polk County

Medford Urbanized Area Longview - Kelso Urbanized Area
Medford Rainier
Central Point Portion of Columbia County
Phoenix
Portion of Jackson County

Portland Metro (other municipalities in the Portland Metro area are currently under NPDES
storm water permits, generally these include jurisdictions within the urban growth boundary of
Multnomah, Washington, and Clackamas counties)

Durham Troutdale
King City Wood Village
Maywood Park

NPDES Phase II Small Municipalities for Evaluation
Proposed Phase II municipalities outside urbanized areas, with populations greater than 10,000

and population density greater than 1,000 people per square mile that may need NPDES storm
water permits. (Appendix 7 of Preamble, Federal Register, Vol. 63, No. 6)

Albany Coos Bay Klamath Falls Newberg
Ashland Corvallis La Grande Pendleton
Astoria Grants Pass Lebanon Roseburg
Bend Hermiston McMinnville Woodburn
The Dalles

Phase II regulations also propose that the state evaluate municipalities outside of urbanized areas
with a population of less than 10,000 or a density of less than 1,000 when petitioned to do so by
any person.
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APPENDIX B
Implementation Issues

The following are sets of issues that individual Task Force members have raised that will need to
be addressed during implementation of the erosion prevention and sediment control (EPSC)
program recommended in the policy framework. Failure to resolve one or more of these issues
satisfactorily may result in withdrawal of support by one or more stakeholders (as represented by
Task Force members) for the EPSC program that has been proposed.

1. Risk Factors
Risk factors need to be exhaustive, including not only geological considerations, but also rate
and proximity of other development, time of year, etc. There are concerns among some Task
Force members that some important risk factors could be excluded.

Some members believe risk factors should be implemented and utilized in the NPDES permit
programs, in addition to the voluntary program described in the policy framework.

2. Enforcement Mechanisms
Some members assert that model programs provided by the state to local jurisdictions need to
include information about what enforcement mechanisms are currently available and thetr
relative effectiveness. Many members would like to see innovative forms of enforcement
and incentive-oriented elements in the model programs.

Some members feel strongly that restoration of streams and other resources should be a part
of the enforcement process in cases where a violation has occurred.

There is controversy over the extent to which model ordinances should include enforcement
mechanisms such as citizen suit or financial assurances. There have been suggestions that
risk factors may help to guide the need for specific enforcement mechanisms.

3. Certification
Many members accept the concept that two forms of certification are necessary -- one for-
those charged with enforcement and a different kind of certification for those who are
actually responsible for carrying out the activities that will prevent or minimize erosion and
sediment loss.

Certification programs for those responsible for enforcement must be “do-able” for all
jurisdictions, including remote, smaller communities. (Programs requiring advanced degrees
simply can not be implemented. ) '

Certification programs for those responsible for carrying out the erosion management
activities will need to be updated over time as best management practices evolve. This kind
of certification has been described as one indicating the holder of the certificate has had
training in erosion prevention strategies and techniques.
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Appendiﬁi B
continued

3. Certification continued

Some members have asserted that certification should be carried out at the state level due to
the difficulties smaller communities may have in providing funding and personnel to develop
and maintain such a program.

4, Timelines _
Task Force members agree that implementation must be sequenced in such a way that the
state makes available certain components of the state-wide EPSC program to local
jurisdictions followed by a reasonable time frame in which local jurisdictions implement
their local programs. It may be possible for the state to provide a portion of the program,
such as model ordinances, prior to the offering of other portions.

Task Force members also agree that federal requirements for deadlines for implementation
must be the guiding time frames for these programs. Local jurisdictions must also receive
enough time and support from the state to ensure federal deadlines can be met.

Many Task Force members believe that prioritizing education of policy makers and the
public (see section IV.A) will be critical to rapid implementation of the program across a
wide number of jurisdictions.

5. Audit
Task Force members agree that the audit is a critical feature of the proposed policy. It must
include a range of activities and areas of inquiry, including, but not limited to, onsite
inspections, applicant submittals, local program review, evaluation of site plans, and
enforcement capability at the local level. A key component of the audit must be directed at
implementation success.

Some members believe that the audit should take place on targeted dates (the first is
recommended within 5 years of the EQC’s approval of the policy) regardless of program
status at the time. There is a sense that the audit will be valuable in determining if the
program is on course, what future courses of action should be recommended, and what future
audit cycles should be. Completed audit reports should be available to the public.

Some members of the Task Force believe it is important to clarify that the audit is intended to
assess the effectiveness of state and local, federally mandated NPDES programs and local
EPSC programs that have been initiated voluntarily.
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Appendix B
continued

5. Audit continued
There have been suggestions that benchmarks for the number of jurisdictions voluntarily
participating should be set early in the program and that additional benchmarks for reduction
of sediment load (for undetermined areas -- watershed, jurisdiction, or specific land mass)
should also be considered. Some members believe it will be important for the audit to
identify indicators for successful implementation, as well as the state program s effectiveness
in facilitating implementation of local programs.

6. Model Ordinances
Flexibility must be included in local ordinances. Some parties hold parallel NPDES permits -
and operate under approved erosion and sediment control programs. Local agencies should
have the ability to allow these parties to operate within local jurisdictions using a streamlined
approval process. Oregon Department of Transportation is an example of such an entity.

Some Task Force members have emphasized that “flexibility” should not be considered a
code word for “laxness” when considering an approval process. Concerns have also been
raised about entities with a record of violations, and there have been suggestions that these
parties should receive more intensive scrutiny in any approval process.

7. Funding
Task Force members agree that DEQ should convene a small group of stakeholders to

identify costs of developing and implementing EPSC program elements and explore
innovative funding approaches.

8. NPDES
Some Task Force members have asserted that NPDES permits should not apply to
construction activities below the federal size disturbance.

9. Standards
Task Force members’ concerns are centered on two themes: that there should be some
measurable standard that assesses whether sediment is, in fact, being kept on the site rather
than eroded; and that there should be some clear performance standards, that if completely
followed, protect contractors from penalty.

Some task force members have suggested studying pending TMDL contributions in
considering standards for acceptable sediment loss from sites.

10. Post-Development
Post-development erosion and sediment control will need to be addressed in the overall storm
water management strategy, of which erosion prevention and sediment control is just one
part.
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Impacts and Quality of Storm Water Runoff

Storm water runoff can affect the hydrology of surface waters as well as decrease water quality
by elevating pollutant concentrations. This is particularly true for areas modified by human
activities. For example, in urban areas, impervious surfaces and channelization of runoff
increase the volume and energy of storm water discharges to receiving streams. This increased
energy often results in channel widening and scouring of the stream bank intensifying erosion. .
It may also wash out stream bottoms utilized for aquatic habitat and fish spawning. Storm
water runoff may also directly cause water quality standards to be violated and threaten
beneficial uses by containing high levels of contaminants, such as sediment, nutrients, heavy
metals, pathogens, and oxygen-demanding substances.

There have been many studies assessing the impact of storm water discharges. One of the first
studies to focus on urban storm water discharges was the Nationwide Urban Runoff Program
(NURP) (Reference 0). NURP was the first national effort to better understand the nature of
urban storm water runoff. The study included 28 projects across the nation, including one
project in Eugene, Oregon that monitored storm water from 1978 to 1983. In general, the
study made the following conclusions about urban storm water runoff:

» Copper, lead and zinc are the most prevalent of the heavy metals in urban runoff and their
concentrations at the end-of-pipe often exceed EPA’s water quality criteria and drinking
water standards. (Exceedance of water quality criteria at the end-of-pipe does not
automatically mean that a violation will occur within the receiving stream. Rather, the
comparison to water quality criteria is used as a screening tool to identify those metals that
are present in concentrations that warrant further consideration or prioritization.)

* Organic priority pollutants were detected less frequently and at lower concentrations than
the heavy metals.
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¢ Coliform bacteria are present in high levels and can be expected to exceed EPA water
quality criteria in many surface waters during and immediately after storm events.

¢ Nutrients are generally present in urban runoff, but concentrations do not appear to be high
in comparison with other possible discharges.

s Oxygen demanding substances are present at concentrations approximating those in
secondary treatment plant discharges.

o Total suspended solids concentratlons are fairly hlgh in comparison with treatment plant
discharges.

In addition to this national study, municipalities in Oregon have also been involved in
characterizing their storm water runoff by land uses. In Oregon, the Cities of Eugene,
Gresham, Portland, and Salem, Clackamas County, Unified Sewerage Agency, and the Oregon
Department of Transportation have all been monitoring storm water runoff since 1990 as part
of their National Pollutant Discharge Elimination System (NPDES) permit requirements for
their storm sewer systems. An analysis of data collected from 1990 to 1996 conducted by URS
Greiner Woodward-Clyde Consultants for the Association of Clean Water Agencies (ACWA),
found the following (Reference B):

e The results for most parameters for the different land uses in Oregon were generally lower
than in the NURP study.

o Copper and zinc consistently exceeded waier quality criteria for a majority of land uses
except for open space.

¢ Industrial and transportation land use stations had the highest percentage of exceedances for
the most parameters; commercial and residential stations also had a relatively high
percentage of exceedances for copper, lead and zinc.

The NURP and ACWA studies, and many others not referenced here, support the need to
better manage urban storm water for both quantity and quality issues. The following sections
describe efforts being undertaken by the Environmental Protection Agency (EPA), National
Oceanic and Atmospheric Administration (NOAA), and DEQ to regulate urban runoff.

NPDES Phase I Storm Water Regulation

DEQ’s current storm water program is based on federal regulations developed by EPA through
the NPDES permit program required by the Federal Water Pollution Control Act (referred to
as the Clean Water Act or CWA). Initial efforts to improve water quality through the NPDES
program focused on industrial wastewater discharges and municipal sewage, both point source
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discharges that were easily identifiable and possible to control. Traditional nonpoint source
pollution from diffuse sources such as urban and agricultural activities were managed through
educational and voluntary programs rather than NPDES permits. In 1987, Congress
recognized that urban storm water runoff, while diffuse in nature, was channeled through
ditches or pipes and could be controlled, and thus amended the Clean Water Act to require that
such discharges be addressed by the NPDES permit program. Agricultural runoff was not
included in the amendment because agricultural activities are statutorily exempt from
regulation under the NPDES program.

EPA’s Phase I storm water program, adopted in 1990, requires NPDES permits for storm
water run off from a selected group of activities (Reference C). These include primarily
manufacturing and transportation related industrial activities, construction that disturbs five or
more acres, and municipalities greater than 100,000 in population. The Phase I program
requires that DEQ issue NPDES permits to these activities. However, these permits are quite
different from the NPDES permits issued for wastewater discharges in that they do not contain
effluent limitations. Instead, the permits focus on the implementation of best management
practices (BMPs) to improve the quality of storm water discharges. This focus on BMPs is
due to the variability inherent in storm water runoff. Pollutant concentrations in storm water
discharges are highly variable and very difficult to determine due to the changing intensity and
duration of storm events. EPA believes that focusing resources on BMP implementation rather
than compliance sampling of storm water will provide for greater improvement in runoff
quality. However, the permits do require some monitoring of storm water discharges.
Industries are required to monitor runoff to determine if they are meeting numeric benchmarks
or goals in the permit (unlike limitations, exceedance of a benchmark is not subject to
enforcement action). Construction activities must visually monitor their discharges to prevent
significant discharges of sediment to surface waters and municipalities monitor to further
characterize their runoff.

In Oregon, approximately 1000 industrial activities and 400 construction sites operate under
NPDES general permits. In addition, there are NPDES municipal storm sewer system permits
for most of the cities within the urban growth boundaries of Clackamas, Multnomah and
Washington Counties, the Cities of Salem and Eugene, and for the storm sewer systems
maintained by ODOT within these jurisdictions.

NPDES Proposed Phase II Storm Water Regulation

Immediately after NPDES Phase I regulations were adopted, EPA began work on Phase II of
the NPDES storm water program. Proposed Phase 1T regulations were published in January
1998 (Reference D). These regulations would exempt Phase I industries from regulation if
there is no exposure of storm water to industrial activities at the site, and require permits for
small municipalities and construction activities disturbing one or more acres of land. EPA is
expected to finalize these regulations by the end of October 1999.
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Smaller construction activities are of particular concern to EPA as the Phase I regulations
provided no justification for the limiting permit requirement to those construction projects that
disturb five or more acres. Erosion and sediment transport from construction activities can
cause a variety of water quality impacts. In addition to siltation caused by sediment, other
pollutants may be attached to sediment particles, including nutrients, metals and organic
compounds. Further study has lead EPA to estimate that sediment yields from small
construction sites are as high or higher than the 20 to 150 tons/acre/year measured from larger
sites and should be regulated (Reference D, p.1542). Also, it is generally acknowledged that
erosion rates from construction sites are much greater than from almost any other land use
(Reference D, p.1540), further supporting the need for additional regulation of construction
activities.

Under Phase II regulations, DEQ would be required to permit small municipalities located
within “urbanized areas.” Urbanized area is a term used by the U.S. Census Bureau to
describe an area that is densely settled with a minimum population of 50,000 people and a
density of 1,000 people per square mile. DEQ would also be required to evaluate cities
outside of urbanized areas with a population of at least 10,000 and a population density of at
least 1,000 people per square mile to determine if an NPDES permit is needed. Small
municipalities required to have NPDES permits will need to develop storm water management
plans for their jurisdiction. EPA has recommended that small municipalities have the
following components in their plan: a public education program on storm water impacts and
pollution prevention; an opportunity for public input on the plan; an illicit discharge detection
and elimination program for illegal discharges into the storm sewer system; a program for
water quality control during construction and after construction; and an internal housekeeping
and pollution prevention approach to municipal activities such as maintenance of city vehicles.

The urbanized areas in Oregon include the Eugene-Springfield area, the Salem-Keizer area, the
Medford area, and the Portland Metro area. In these areas, the following cities and counties
would need an NPDES permit if the Phase II proposed rules are finalized: Springfield and a
portion of Lane County; Keizer and portions of Marion and Polk Counties; Medford, Central
Point, Phoenix and a portion of Jackson County; and Durham, King City, Maywood Park,
Troutdale, and Wood Village. Rainier and a portion of Columbia County were also proposed
as needing a permit because they are located within the Longview-Kelso urbanized area.

Municipalities outside of urbanized areas that DEQ must evaluate to determine if a permit is
needed include: Albany, Ashland, Astoria, Bend, The Dalles, Coos Bay, Corvallis, Grants
Pass, Hermiston, Klamath Falls, La Grande, Lebanon, McMinnville, Newberg, Pendleton,
Roseburg, and Woodburn. EPA has recommended that states develop criteria to evaluate
whether or not a city’s storm water discharge would violate or has the potential to violate
water quality standards, impair designated uses, or have any significant impact to habitat or
biology of the receiving stream. Suggested evaluation criteria from EPA include: determining
if storm water discharges to sensitive waters; if there is high growth, potential for high growth;
or high population density; if the city is adjacent to an urbanized area; if the discharge is a
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significant contributor of pollutants; and if other programs are ineffective at controlling water
quality concerns.

CZARA

In addition to the NPDES storm water program, Oregon is faced with meeting the
requirements of the Coastal Zone Act Reauthorization Amendments of 1990 (CZARA)
administered jointly through EPA and NOAA. CZARA requires that coastal states develop
and implement enforceable management measures to control storm water runoff from
agricultural sources, forestry, marinas, and urban activities in coastal areas (Reference E).
States must have their programs implemented within 15 years of receiving program approval
(by 2013 for Oregon’s program). In Oregon, the Oregon Department of Land Conservation
and Development (DLCD) manages CZARA in partnership with DEQ. Together, both
agencies have developed the state’s Coastal Nonpoint Pollution Control Program (CNPCP) that
received “conditional” approval in 1998. Of specific concern to EPA and NOAA is the lack of
enforceable management measures to control certain urban activities. EPA guidance
recommends that DLCD and DEQ, in lieu of a justifiable alternative, implement the following
enforceable urban management measures for coastal areas (for a more complete list sce
Reference E):

e After development, reduce the average total suspended solids loading by 80%, or reduce
postdevelopment loadings of total suspended solids so that annual loadings are no greater
than predevelopment loadings.

¢ Maintain postdevelopment peak runoff rate and volume to levels that are similar to
predevelopment levels to the extent practicable.

* Develop a watershed program to avoid conversion of areas to the extent practicable that are
particularly susceptible to erosion and sediment loss, to preserve areas that provide
important water quality benefits, and to develop sites to protect to the extent practicable the
natural integrity of waterbodies.

e Plan, design and develop sites to protect areas that provide important water quality benefits
or are susceptible to erosion and sediment loss, limit impervious area, limit land
disturbance activities, and limit disturbance of natural drainage features and vegetation.

e Prepare and implement an approved erosion and sediment control plan to reduce erosion
and, to the extent practicable, retain sediment on site during and after construction for
projects that disturb over 5,000 square feet of land, excluding construction of a single
family home on a site of % acre or more.

e Implement pollution prevention and education programs to reduce nonpoint source
pollutants. '
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While CZARA promotes an ambitious agenda, it is not as well funded as other federal
environmental programs. Further, CZARA does not mandate the urban management measures
program to local government. This differs from the NPDES program, which does require
municipalities to obtain permits and manage storm water. The Coastal Zone Act enforcement
authority is also very different from the NPDES program. Failure to implement CZARA’s
requirements would result in a loss of funding for the state. Persons responsible for the
regulated activities under CZARA do not face any penalties. This is in contrast to the NPDES
program that subjects persons to third party suit for failure to obtain a permit. At the state
level, failure to implement the NPDES storm water program would also jeopardize DEQ’s
NPDES permitting program for other types of discharges such as industrial wastewater and
municipal sewage.
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DEQ Technical Advisory Committee
Draft Summary of Recommendations

The Technical Advisory Committee’s recommendations for an erosion and sediment control
program are summarized below. The recommendations, and the TAC’s reasoning for them, are
discussed more fully following this summary.

I: The TAC recommends that the mission and goals of the program be broadly focused on
preventing or reducing erosion and other pollution from small construction sites, retaining sediment
on site, and preventing offsite impacts.

2: The TAC recommends a two-level program to address local and statewide needs for erosion
prevention and sediment control: (1) individual programs developed and controlled at the local
level with implementation, facilitation, plan review, regulatory, fee, incentive, and enforcement
components, and (2)state-level activities to assure and facilitate the use of erosion prevention and
sediment control measures to meet state and federal laws and regulations. .

3: The TAC recommends that the geographic applicability of the erosion prevention and sediment
control programs be focused on the coastal zone and lands west of the Cascade Range, with future
consideration of erosion control needs east of the Cascades.

4: The TAC recommends that statewide erosion prevention and sediment control for sites of five
or more acres be combined with the proposed program for smaller sites, and that construction
activities in rural and urban areas be included in the program.

5: The TAC recommends that specific thresholds and triggers be used to determine when local
erosion prevention and sediment control programs are required.

6: The TAC recommends that the state establish criteria for use in development of local erosion
prevention and sediment confrol plans and ordinances.

7: The TAC recommends that local erosion prevention and sediment control programs include
minimum monitoring and inspection requirements.

8: The TAC recommends that local jurisdictions be authorized to collect sufficient fees to cover all
expenses of the local erosion prevention and sediment control programs. The TAC further
recommends that local jurisdictions implement a fee structure that includes incentives for practices
which prevent erosion.

9: The TAC recommends that local erosion prevention and sediment control programs contain
minimum enforcement and penalty provisions consistent with those in place at the state level.
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DEQ Technical Advisory Committee
Draft Summary of Recommendations

10: The TAC recommends that programs and technical guidelines currently in use or under
consideration by local jurisdictions be reviewed for preparation of one or more model ordinances
and model guidelines.

11: The TAC recommends that DEQ establish critetia for training programs and establish

minimum levels of training for individuals involved in implementing
local erosion prevention and sediment control programs,

12: The TAC recommends that DEQ take necessary budgetary steps to ensure funding and staffing
for those portions of the program which must remain at the state level to ensure consistency in
results and conformity with state and federal laws.

- 13: The TAC recommends that local jurisdictions be allowed the flexibility to either implement
erosion prevention and sediment control programs themselves or to contract with other jurisdictions
or private entities to provide such implementation services.

14: The TAC recommends that DEQ review and certify whether local erosion prevention and
sediment control programs meet minimum performance standards designed to assure equity and
effectiveness across jurisdictional boundaries,

15: The TAC recommends that the EQC require that local erosion prevention and sediment control
programs be implemented within 18 months of the adoption of rules regarding small construction
sites; that the DEQ measure program effectiveness; and that the EQC review program performance,
both at the state and local levels, every five years.




Department of Environmental Quality
Memorandum

DATE: May 7, 1999

TO: Environmental Quality Corgn'

FROM: Langdon Marsh/

RE: Director's Rep

Sucker-Grayback watershed approved for TMDL: DEQ received approval of TMDL
for the upper portion of the Sucker-Grayback watershed early this month. The approval covers all
perennial streams which flow through Federal lands managed by the US Forest Service and US
Bureau of Land Management within the Sucker-Grayback watershed, lllinois River sub-basin,
Roger River Basin upstream of river mile 10.4 of Sucker Creek.

New Carissa Update: Work on the stern of the New Carissa continues. The ship owner
ceased on-board oil recovery operations and tank assessments on the stern in mid-April, due to
their decision that working conditions were unsafe. The Coast Guard (CG) has since been
conducting safety and tank assessments, and continuing with efforts to remove the cil.

The team led by the CG has opened and air sparged a total of 16 tanks, and removed more than
3,400 gallons of a mixture of oils. They are continuing to remove oil using sorbent pads and will
be using hot and cold pressure washing to remove any residual oil. If needed, they will use a
surface cleaner (upon state and RRT approval) to remove the oil clinging to the sides of the
engine room. The responsible party is cooperating by handling the storage, transportation and
disposal of oil once it is removed.

The Unified Command met Wednesday with wildlife resource trustees to discuss issues
pertaining to snowy plover habitats and the continued monitoring of impacted beaches. In
addition, a communication plan was developed to provide response and NRDA with weekly
summaries of information.

Portland Harbor Draft Plan Out for Review: The draft Portland Harbor Sediment
Management Plan is out for public review through May 19. DEQ is conducting a community
involvement and outreach effort to solicit comments on the draft. In addition, we have also
provided a $10,000 grant to Northwest Environmental Advocates (NWEA) to run a parallel
community cutreach process interpreting the plan for lay audiences. This approach is similar fo
Technical Assistance Grants EPA provides within the Superfund process. To date, turn out for
the NWEA meetings has been very light. We were also very concerned with the negative
positions taken in some of the materials NWEA produced. However, we must remind ourselves
the grant's intent was to generate dialog and potentially improve our final product. The NWEA
material does raise good questions and probably reflects some broader public perceptions.

Once the public comment period closes, we will compile all comments, including those from other
agencies and Natural Resource Trustees, and revise the pilan accordingly. A final draft will go to
EPA in Seattle by mid June. The Regional Decision Team meets June 29 to decide whether or
not the Portland Harbor area should be added to the National Priorities List for cleanup. As you
know, the state is asking EPA to not list the area and allow the state to lead the cleanup.




Ross Island Assessment Agreements Moving Forward: The Port of Portland has
submitted a draft wark plan describing work they will do to assess their confined, in-water
disposals at Ross Island. We will be sending that document out for public review by early June
and will hold a public meeting June 8 to provide information about the document. We are also
working with Ross Island Sand and Gravel to develop a similar assessment work plan to address
disposal and potential contamination issues throughout the remaining upland and in-water areas
of the facility.

| expect to have signed agreements soon with both the Port and Ross Isiand regarding these
assessments.

DEQ has issued a $31,707 penalty against Ross Island Sand and Gravel for disposal of solid
wastes without a permit. We will discuss the possibility of a Supplemental Environmental Project
-with the company. They have proposed contributing a portion of their final penalty amount fo a
watershed enhancement project within southeast Portland.

KUDOS:

DEQ Wins Family Friendly Award: On May 6th, DEQ was honored with a 1999 "Families in
Good Company Award” for our efforis at making DEQ a family-friendly workplace--offering
telecommuting, flexible work hours, and job sharing to employees. The awards ceremany took
place at the Oregon Zoo.

DEQ Awarded Gold Star Certificate: DAS awarded DEQ the 1998 State Controller's Gold Star
Certificate for providing "accurate and complete fiscal year end information in a timely manner.”

DEQY's Dolores Passarelle was commended in particular for her confributions to the agency and
the State.

Environmental Awards: The 1999 winners of DEQ’s and the Association of Oregon Recyclers’
Waste Reduction Awareness Program (WRAP) Awards are Kelly Creek Elementary, Banks
Elementary, and Western View Middle School.

STAFF NOTES:

Meriyn L. Hough, Western Region Tanks Manager, recently passed the 25 year mark at DEQ.
Merlyn received a Bachelor of Science degree in fisheries science in 1973 from Oregon State
University and a Master of Science degree in civil engineering from the University of Portland in
1990. Hough has been registered as a professional engineer in Oregon since 1982 (civil and
environmental engineering), and has been a Diplomat of the American Academy of
Environmental Engineers (air pollution contrel) since 1984. He has 25 years' experience in the
environmental field as biologist, engineer, and manager.

Congratulations to Keith Andersen, John Borden, Gif Hargreaves and Kerri Nelson, alt of DEQ's
Western Region. Together with their EPA counterparts Kevin Rochlin, Joan Shirley and Kathy
Massimino, they received a Region X EPA Award for Exceflence in Teaming. The group has
been working on complex regulatory and environmental issues at the Wah Chang facility in
Albany and has successfully focused the regulatory process and achieved significant
envircnmental gains. The group was honored at a brunch in Seattte on April 21st.




May 6, 1999

Waste Management and Cleanup Division
Addendum to the Director's Informational Report to the EQC

1.

Portland Harbor Cleanup: Public review of the draft Portland Harbor Sediments
Management Plan currently ongoing - April 19 through May 18. Final Plan should be
available in mid June.
We are doing extensive public invalvement during this review period.
* Open House on April 22, flyers sent to 7,000 addresses surrounding Portland Harbor.
About 50 atiended.
+ NOAA, USFW, USACOE and key environmental groups invited to attend open
house.
» Provided a $10,000 "grant” {o NWEA to help facilitate public involvement and
understanding of the plan during the review period.
+ Making focused effort to reach tribes and other interest groups during the review
period.

Continue to update EPA with information about funding, enforcement, and public involvement
strategies for plan implementation.

Working with PHG on a funding strategy that will identify additional sources of funding. Also
meeting with PHG to discuss funding agreement.

Working with Natural Resources trustees on a funding and participation agreement.

SB5544 - Rural Gas Stations: The Governor, Senate President Adams and House
Speaker Snodgrass signed this bill on Aprii 29. This means that at least 7 rural communities
will have fuel availability that otherwise would not.

Crane — Harney Co.

Wagontire — Harney Ca.

Beatty — Klamath Co.

Days Creek — Douglas Co,

Curtin — Douglas Co.

Netarts — Tillamook Co.

Pine Grove — Wasco Co.
The Department is proceeding with grant applications and approvals for these projects. 1t will
be a tight schedule to camplete the projects by the June 30 deadline, but it looks like we W1|I
be successful in doing this.

New Carissa Stern: Contracts will be signed any day with a salvage company to remove the
stern of the new Carissa from the beach.
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Minutes are not final until approved by the EQC

Environmental Quality Commission
Minutes of the Two Hundred and Seventy-Fifth Meeting

May 7, 1999
Regular Meeting

On May 7, 1999, the Environmental Quality Commission met for their regular meeting at the Public
Service Building Auditorium, 155 N First Ave, Hillsboro, Oregon The following Environmental Quality

Commission members were present:

Melinda Eden, Vice Chair

Linda McMahan, Member

Tony Van Vliet, Member
Mark Reeve, Member

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of Justice (DOJ);
l.angdan Marsh, Director, Department of Envirenmental Quality (DEQ); and other staff from DEQ,

i Note: The Staff reports presented at this meeting, which contain the Department's recommendations, are
on file in the Office of the Director, 811 SW Sixth Avenue, Portland, Qregon 97204, Written material
submitted at this meeting is made a part of the record and is on fite at the above address. These written

materials are incorporated in the minutes of the meeting by reference,

o

The EQC meeting was preceded by a bus tour of several sites in the Tualatin River Basih. The objective
of the tour was to provide examples of agricultural and urban best management practices for réducing
potlutants in runoff. The first site visited was Licorice Lane Dairy Farm, where owner/operator Heike Fry
gave an overview of the operation and issues relating to water quality. Dean Moberg of the USDA
Natural Resources Conservation Service also explained the challenges and accomplishments of dairy
farms in the basin. Following the agricuitural portion of the tour, Lori Faha of the Unified Sewerage
Agency led the group on a tour of several urban sites in the basin. The sites included discussion of water
quality facilities (WQFs), stream buffers,. and the challenges of reducing pollutants from existing urban

areas.

Vice Chair Eden called the reguiar meeting to order at 11:05 a.m.

A. Informational Item: Update on the June 1998 Tualatin River Basin DMA

Compliance Order
A presentation was made to the Commission by Andy Schaedel, DEQ Manager of Technical Services,

Nerthwest Regicn, and Rob Burkhart, DEQ Tualatin Basin Coordinator.

Staff updated the Commission on activities related to the June 1998 EQC “Tualatin Basin DMA
Implementation and Compliance Order,” provided an update on the development of new TMDLs for the
basin, and gave an overview of the backgreund to the compliance order and the TMDLs in the basin. The
commission was briefed on the status of the two new tasks {Task 5 and Task 6) of the June 1998
Compliance Order, and provided an update on the Tualatin Basin TMDL development. Tasks §and &
required that drait and final reports be submitted to DEQ by the designated management agencies
(DMASs) on the status of TMDL compliance. The draft reports were submitted by the DMAs as required;

¢




DEQ reviewed the reports to determine if the reports, when finalized, would satisfy the intent of Tasks 5
and 6 of the June 1998 order; and the results of these reviews have been provided o the DMAs.

Staff gave an update on the development of new and revised TMDLs by DEQ. TMDLs are being
developed for 7 parameters and 31 stream segments in the basin. The schedule for the development of
the TMDLs was discussed. The schedule presented did not coincide with the schedule presented to the
EQC in June 1998. The initial schedule was overly optimistic and could not be met. The new schedule is
felt to be much more realistic and achievable, and includes a possible action item in the future if any
modifications of the rules are required by the new TMDLs.

B. Approval of Minutes
The following corrections were made; On page 1, section B, second paragragh, the second line

“Commissioner Eden asked why.” and on page 3, section C, last paragraph, the first line should read
“Comimissioner Van Vliet made a motion to adopt the proposed findings to support the waiver ...”
Commissioner Van Vliet made a motion to approve the minutes as corrected, Commissioner Reeve

seconded the motion and it carried with four "yes” votes.

Public Comment:
John Jackson and Jan Miller of Unified Sewerage Agency, Ela Whelan of Clackamas County, Donna

Hempstead and Jim Kincaid of Multnomzsh County, and Elizabeth Buchanan of West Linn presented
testimony concerning the Tualatin River Basin.

C. Rule Adoption: Repeal of Rules for Consumer Products, Architectural
Coatings and Motor Vehicle Refinishing Coatings; Revision of VOC
Definitions - _

Greg Green, Air Quality Division Administrator, and Dave Nordberg, DEQ staff, explained the proposed
rule amendments. The national program cited in the stafi report is implemented entirely by EPA. Industry
worked closely with EPA to produce a mutually acceptable product, and because EPA’s rules apply only
at the manufacturing level, the rujes can be efficiently implemented on a national scale, When asked why
the federal rules were not being adopted by the state by reference, staff responded that the Department
could create its own implementation program, but there was no requirement to do so, and little or no
added benefit. Commissioner Reeve asked how other air quality rules that limit the solvent content of
paint relate to rules in the proposal. Staff replied that the other paint rules apply only to industrial sources
while the rules currently being considered apply more broadly to “area sources.”

Commissioner Reeve made a motion to repeal/amend the rules regarding consumer products,
architectural coatings and motor vehicle refinishing as proposed in the staff report. Commissioner
McMahan seconded the motion. Vice-chair Eden amended the motion to add "that the rule amendments
as contained in attachment A with the effective dates as provided in the staff report and to amend the
State Implementation Plan as provided in the staff report.” Commissioners Reeve and McMahan
approved the amendment te the motion. The amended motion carried with four “yes” votes.

D. Informational Item: Erosion Prevention and Sediment Control from
Construction Activities Policy Framework Component of Statewide
Strategy to Manage Stormwater

Jan Renfroe, Water Quality Policy and Program Development Manager and Ranei Nomura, Policy

Analyst, presented this item. -

A review of the agency’s commitment in The Oregon Plan to form a technica! advisory committee (TAC)
to make recommendations to DEQ and EQC on a pregram for confrofling erosion was given, The draft
recommendations from the TAC raised concerns with local government and developers. To address
these concerns and the need for a comprehensive strategy to address federal regulation of storm water,



[

£y
“xﬂj‘\

the Department formed the Storm Water Task Force, The Task Force was asked to initially develop the
erosion prevention and sediment control piece of this strategy. Members of the Task Force include
representatives from state and local government, industry, developers, and environmental groups.

More detailed information about storm water management efforts by the federal government and the
Department, was given by staff. The draft TAC recommendations caused concern because they
proposed that local government be required to implement an erosion prevention and sediment control
program for construction and thaf these programs regulate disturbances below the federal mandate. The
Task Force has recommended that DEQ develop a statewide risk-based program to prevent or reduce
erosion, sedimentation, and other pollution from construction sites, rather than a program based solely on
a size disturbance threshoild. The Department would develop erosion prevention and sediment control
requirements dependent on the risk presented by construction in a particular area. Risk factors to be
considered in such a program include, but are not limited to, soil type, slope, size, time of year, proximity
to sensitive waters, etc. Local governments would not be required by the state to implement these
requirements unless already required to do so by federal regulations. in the absence of local
implementation, DEQ would carry out the program. The Task Force also expressed an interest in
continuing the development of a comprehensive management strategy for storm water by building on
their erosion prevention and sediment control framework. Future efforts by the Department are
cantingent on National Pollutant Discharge Elimination System (NPDES) Phase Il storm water regulations
to be finalized by EPA at the end of October, and House Bill 2881-3's proposal to require a legislative
committee to study storm water issues. The bill was introduced at the request of the Oregon Builders

Industry Association.

Staff clarified that the Department's efforts have not been tied into Metro’s Title 3 (buffer requirements,
stream setbacks, etc.), and that larger communities currently implementing storm water management
plans are very willing to share what they have learned with smaller jurisdictions that may be regulated in

the future.

E. Commissioners’ Reports
There were no reports from the Commission.

F. Director’s Report

DEQ received approval.of the TMDL for the upper portion of the Sucker-Grayback watershed. The
approval covers all perennial streams which flow through Federal lands managed by the US Forest
Service and US Bureau of Land Management within the Sucker-Grayback watershed, lllinois River Sub-
basin, and Roger River Basin upstream of river mile 10.4 of Sucker Creek.

Work on the stern of the New Carissa continues. The ship owner ceased on-board oil recovery
operations and tank assessments on the stern in mid-April. The Coast Guard (CG) has since been
conducting safety and tank assessments, and continuing with efforts to remove the oil. The team led by
the CG has opened and air sparged a total of 16 tanks, and removed more than 3,400 gallons of a
mixture of oils. The responsible party is cooperating by handling the storage, transportation and disposal
of aif once it is removed. The Unified Command has met with wildlife resource trustees to discuss issues
pertaining to snowy plover habitats and the continued monitoring of impacted beaches.

The draft Portland Harbor Sediment Management Plan is out for public review. Once the public comment
period closes, comments will be compiled, including those from other agencies and Natural Resource
Trustees; and the plan will be revised accordingly. A final draft will go to EPA in Seattle by mid-June.
The Regional Decision Team will meet June 29 to decide whether or not the Porttand Harbor area should
be added to the National Priorities List for cleanup. The state is asking EPA to not list the area and allow

the state to lead the cleanup.

The Port of Portland has submitted a draft work plan describing work they will do to assess their confined,
fn-water disposals at Ross Island. The Department is working with Ross Island Sand and Gravel to
develop a similar assessment work plan {0 address disposal and potential contamination issues




throughout the remaining upland and in-water areas of the facility. DEQ has issued a $31,707 penaity
against Ross Island Sand and Gravel for disposal of sofid wastes without a permit.

The Department and its staff have been recognized in the following ways:

On May 6th, DEQ was honored with a 1999 “Families in Good Company Award” for our efforts at making
DEQ a family-friendly workplace—oifering telecommuting, flexible work hours, and job sharing to
employees. The awards ceremony tock place at the Oregon Zoo.

The Department of Administrative Services awarded DEQ the 1898 Siate Controller's Gold Star
Certificate for providing “accurate and complete fiscal year-end information in a timely manner.” DEQ's
Dolores Passarelle was commended in particular for her contributions to the agency and the State.

The 1999 winners of DEQ’'s and the Association of Oregon Recyclers’ Waste Reduction Awareness
Program (WRAP) Awards are Kelly Creek Elementary, Banks Elementary, and Western View Middle

School.

Merlyn L. Hough, Western Region Tanks Manager, recently passed the 25 year mark at DEQ. He
received a Bachelor of Science degree in fisheries science in 1973 from Oregon State University, and a
Master of Science degree in civil engineering from the University of Portland in 1990, Hough has been
- registered as a professional engineer in Oregon since 1982 (civil and environmental engineering), and
has been a Diplomat of the American Academy of Environmenta! Engineers (air pollution control} since
1984. He has 25 years of experience in the environmental field as biclegist, engineer, and manager,

Keith Andersen, John Borden, Gil Hargreaves and Kerri Nelson, all of DEQ's Western Region, together
with their EPA counterparts Kevin Rochlin, Joan Shirley, and Kathy Massimino, received a Region X EPA
Award for Excellence in Teaming. The group has been working on complex regulatory and envirecnmental
issues at the Wah Chang facility in Albany and has successfully focused the regulatory process and
achieved significant environmental gains. The group was honored at a brunch in Seattle on April 21st.

There being no further business, the meeting was adjourned at 2:40 p.m.



