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Environmental Quality Commission

B Rule Adoption Item

(1 Action Item :

[l Information Item Agenda ltem K
: August 7, 1998 Meeting

Title:
Rule Revisions for Transportation Conformity, Indirect Source Construction Permits, General
Conformity, and SIP Streamling,

Summary:
Proposed modificattons to the Transportation Conformity rules add streamlining provisions
recently allowed by federal regulations. Changes to General Conformity rules remove attainment
areas from the program (as clarified by Congress). Revisions of the Indirect Source rules
significantly reduce the permitting requirements for the construction of new parking facilities, and
eliminate the requirements for highway projects since air pollution from these sources is now
largely controlled under other regulations. Finally, amendment of the State Implementation Plan
(STP) rule will simplify the administrative requirements for submitting rules adopted by a regional
air pollution authority for EPA approval when they are the same as rules previously adopted by
the Commission. With the exception of the Indirect Source rules, these amendments (if adopted)
will revise the SIP as required by the Clean Air Act.

Department Recommendation:

The department recommends the Commission adopt the proposed amendments for Transportation
Conformity, Indirect Sources, General Conformity and the SIP rule. The department further
recommends that with the exception of OAR 340-020-0100 through 340-020-0135, these
amendments should be adopted a revision of the State of Oregon Clean Air Act Implementation
Plan (SIP) under OAR 340-020-0047.
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Accommodations for disabilities are available upen request by contacting the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quality Memorandum

Date: July 21, 1998

To: Environmental Quality Commission
From: Langdon Mars \ N)zl’
Subject: Agenda Item K, Auglst 7, 1998 EQC Meeting

Transportation Conformity, Indirect Source Construction Permits, General
Conformity and SIP Streamlining.

Background

On May 13, 1998, the Director authorized the Air Quality Division to proceed to a rulemaking
hearing on proposed rules which would amend the requirements for four groups of Oregon’s
regulations: Transportation Conformity, Indirect Source Construction Permits, General Conformity,
and procedural requirements for revision of the State Implementation Plan or SIP. The proposed
amendments modify existing rules to align state requirements with revised federal measures, provide
additional flexibility, or streamline current procedural practices. If adopted, the Transportation
Conformity, General Conformity and SIP Streamlining modifications will be submitted to EPA as
revisions to the State Implementation Plan.

Pursuant to the authorization, hearing notice was published in the Secretary of State’s Bulletin on
June 1, 1998. The Hearing Notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of persons
known by the Department to be potentially affected by or interested in the proposed rulemaking
action on May 20, 1998.

Public Hearings were held in Medford and Portland on June 24, 1998 with Anna Kemmerer and
Dave Nordberg of the Department’s staff serving as Presiding Officers. The Presiding Officers’
Report (Attachment C) records that no members of the public attended either event.

Written comments were received through June 25, 1998 at 5:00 PM. Department staff have
evaluated the single comment submitted as discussed in Attachment D. Based upon that evaluation,
a modification to the initial rulemaking proposal is being recommended by the Department. This
modification is summarized below and detailed in Attachment E.

Accommodations for disabilities are available upen request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD).
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The following sections summarize the issues this proposed rulemaking action is intended to address,
the authority to address the issues, the process for development of the rulemaking proposal including
alternatives considered, a summary of the rulemaking proposal presented for public hearing, a
summary of the significant public comments and the changes proposed in response to those
comments, a summary of how the rule will work and how it is proposed to be implemented, and a
recommendation for Commission action.

Issues this Proposed Rulemaking Action is Intended to Address

Transportation Conformity:

Transportation Conformity is the process required by the Clean Air Act that reconciles the amount of
motor vehicle pollution produced by new transportation projects with the amount anticipated by a
state’s air quality Implementation Plan. In August 1997, the U.S. Environmental Protection Agency
promulgated revisions to the federal Transportation Conformity regulations and required states to
revisit their own transportation conformity rules within one year. This rule proposal is in response to
this requirement.

The most significant issues addressed by the revisions are: 1)} how non-metropolitan areas
demonstrate conformity during the years beyond the SIP, 2) what projects can proceed during a
conformity lapse, and 3) when a SIP emissions budget takes effect. Generally, the modifications
reorganize the rules, streamline some of the requirements and provide additional flexibility in the
transportation conformity process.

Indirect Source Construction Permits:

This program was originally adopted in 1974 to address potentially harmful levels of Carbon
Monoxide produced by new facilities that attract concentrations of motor vehicles such as large
parking lots. Since then, tighter federal regulations have significantly reduced the carbon monoxide
emissions of new vehicles, and controls for carbon monoxide “hot spots” have been included in the
regulations for Transportation Conformity. In view of the decreased problem, this proposal
eliminates the requirement for Indirect Source Construction Permits for airports and highway
sections, plus revises the permit requirement for parking facilities so only the largest new projects
are addressed.

These modifications also repeal and remove from the SIP rules that apply to Parking Offsets in the
Portland Central Business District which have had no effect following EPA’s approval of Portland’s
Carbon Monoxide (CO) Maintenance Plan. This program was replaced by the parking element of
the City of Portland’s Central City Transportation Management Plan, the requirements of which
were incorporated into the Portland CO Maintenance Plan.
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General Conformity:

After Oregon’s rules were adopted in 1995, Congress clarified that General Conformity is to apply to

activities on federal lands (such as prescribed burning) only within nonattainment areas. The
proposal modifies the regulations to reflect this clarification.

SIP Streamlining:
Regulations adopted by a regional air pollution authority must be approved and adopted into the
State Implementation Plan (SIP) by the Environmental Quality Commission (EQC) through the

rulemaking process. This rule would greatly simplify the procedural requirements of this process in
cases where the regional authority’s rules simply copy rules previously adopted by the Commission.

Relationship to Federal and Adjacent State Rules

Transportation Conformity:

The proposed revisions to Oregon’s rules copy the federal requirements. Adjacent states are subject
to the same measures and are also revisiting their regulations.

Indirect Source Construction Permits:

The Clean Air Act Amendments of 1977 repealed previous federal requirements for an Indirect
Source Construction Permit program. Since then, Indirect Source Permit programs have been
eliminated in neighboring states.

General Conformity:

The proposed amendments will align Oregon’s rules with federal requirements. Neighboring states
have or are developing similar regulations.

SIP Streamlining:
The Clean Air Act requires Oregon to have a State Implementation Plan, but the procedural
requirements of how a SIP is revised vary. Oregon’s SIP rule (OAR 340-020-0047) is structured

differently than those of neighboring states.

Authority to Address the Issue

Authority to address these issues is provided in ORS 468.020 and 468A.025.
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Process for Development of the Rulemaking Proposal (including Advisory Committee and

alternatives considered)

Transportation Conformity:

The Department convened the Transportation Conformity Advisory Committee to advise the agency on
medifications to the Transportation Conformity rules originally adopted in 1995. Because these rule
amendments could have a significant effect on the transportation planning and approval process and
several agencies, the Department determined an advisory committee to be necessary and did not
consider alternate methods of rule development. The committee reflected the interests of state, local
and regional agencies, transportation/land use groups, and environmental advocates. In meetings on
April 3, and April 22, 1998 the committee evaluated whether the new flexibilities allowed by the
federal revisions should be added to Oregon’s Transportation Conformity program as outlined in the
section that addresses significant issues below,

Indirect Source Construction Permits:

During the two meetings in April, the Transportation Advisory Committee discussed above also
considered modification of the Indirect Source rules. Because this committee is knowledgeable
about transportation system and vehicle emission issues it was considered the most appropriate
forum for this topic. No alternative methods were seriously considered.

General Conformity:

No advisory committee involvement was used in developing the rule revisions for general conformity
because the revisions merely reflect changes in federal law.

SIP Streamlining:

Because this revision applies only to procedural processes internal to the Department and does not
present substantive issues, no advisory committee was used.
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Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues Involved.

Transportation Conformity:

The rule amendments presented for public comment and proposed for adoption incorporate
incremental adjustments to several requirements, but the most significant effects are in the three areas
discussed below:

The first significant modification affects conformity tests for non-metropolitan areas. Under the
current conformity rules, consistency between a transportation plan and an air quality plan must be
demonstrated for the entire twenty year transportation planning horizon. For non-metropolitan areas
the proposed amendments will allow ODOT (in consultation with DEQ) to demonstrate conformity
for the years beyond the three to ten year SIP time frame by four different ways: 1) show
consistency with the emissions budget set for the last year of the SIP (existing requirement); 2)
demonstrate conformity through dispersion modeling; 3) show reductions from 1990 levels; or 4)
show that emissions from the “build” scenario will be less than the “no-build” scenaric. This
modification allows the additional flexibility needed for non-metropolitan areas which typically
experience few projects and have few opportunities to pursue mitigating measures.

During the advisory committee discussion of this provision, several members expressed concern that it
might be less protective of air quality because it could result in less mitigation and less VMT (Vehicle
Miles Traveled) reduction than would otherwise be required. Others expressed concern about the
tairness of providing non-metropolitan arcas greater flexibility than metropolitan areas. However, the
committee agreed to support the added flexibility for the following reasons: 1) added flexibility is
appropriate because fewer projects and opportunities for mitigation occur in these areas, 2) the
build/no-build test (potentially the most lenient criterion) still requires a project to demonstrate an air
quality improvement, 3) retaining the more stringent current rule will not necessarily reduce VMT, and
4) new regulations for PM2.5 (particulate matter smaller than 2.5 microns) being developed should
create a future opportunity to revisit the issue.

The second significant issue concerns the number of projects that can proceed in the event of a
conformity lapse. The rules require a demonstration at regular intervals that transportation plans and
programs are consistent with the SIP. Inability to show conformity at those intervals creates a
conformity lapse. Under existing Oregon rules, only two types of projects are allowed to move
forward during such a lapse: 1) those that are grandfathered because they have completed the NEPA
(National Environmental Policy Act) process, and 2) those that are exempt. Under the proposed
revisions, an additional group will also be allowed to proceed during a conformity lapse. This third
group is non-federal projects that were included in the first three years of the previously conforming
plan. Incorporating this change to the rules will decrease the amount of planning disruption caused
by a conformity lapse while maintaining the effectiveness of the program.
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The advisory committee also supported the additional flexibility of these new conformity lapse
provisions. However, there was one dissenting vote from a member who felt no projects should be
allowed to proceed under that circumstance. Another member agreed with the majority but requested
that the Commission be advised that concern existed about agencies exchanging federal and non-
federal funds for the purpose of avoiding conformity consequences. The committee proceeded with the
assurances of ODOT and Metropolitan Planning Organization representatives that the proposed
changes would not subvert the purpose of conformity because, in the event of a conformity lapse, it is
highly unlikely that locally elected officials would change their support for previously agreed-to
projects, The more likely result would be the mitigation of any negative effects through the adoption of
new projects that benefit air quality.

The third issue relates to the time frame before areas are required to assess conformity using an
emissions budget adopted by the EQC and submitted to EPA. The existing state rules are more
stringent than the previous federal rule. The previous federal rule did not require conformity with an
emissions budget until EPA approved an air quality plan which can be up to 24 months following
submittal. Because the emissions budget is a more appropriate benchmark for evaluating future
emissions, the existing rules require consistency with the emissions budget once it had been
submitted to EPA. Under both the federal revision and this proposal, the emissions budget will now
apply 45 days after submission to EPA, provided the emissions budget is not found to be inadequate
during that period. This modification was accepied by the advisory committee with little
discussion.

Indirect Source Construction Permits:

The proposed rule amendments remove airports and highway sections from the Indirect Source
Construction Permit program and increase the thresholds at which new parking facilities are required
to have permits. Parking facility thresholds would increase from 250 parking spaces to 1000 spaces
(from 150 to 800 for central Portland).

The problem this program was originally created to address (high concentrations of carbon monoxide
or CO) is now largely controlled by other measures, such as the significant reductions resulting from
federal requirements for new vehicles. During the advisory committee process, the Department
reported that its recent experience shows that only projects such as very large parking facilities are now
capable of producing a significant CO effect. The problem is also addressed by transportation
conformity regulations that require overall CO emissions to be considered in transportation plans and
provide for *hot-spot” analysis of potential problem areas. Given these circumstances, the committee
unanimously recommended that the program be greatly reduced to address only the largest parking
facilities.

General Conformity:

General Conformity requires that activities on federal lands (such as prescribed burning by the
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Forest Service) align with the air quality goals set in a State Implementation Plan. Oregon’s current
General Confomity rules apply to all areas of the state. Since they were adopted, however, Congress
clarified that General Conformity pertains only to nonattainment or maintenance areas (those that do
not--or did not in the past--meet the National Ambient Air Quality Standards or NAAQS). These
revisions will have no effect on existing prescribed burning practices, as implementation of the
General Conformity requirements in attainment areas was delayed pending the outcome of a federal
determination of applicability.

Because General Conformity only restricts activities that take place within nonattainment or
maintenance areas it does not address external activities regardless of any deleterious effects.
Deviation from the federal provisions would require a large and complex implementation effort
including state, local, and private parties. Such course of action is beyond the resources or intent of
the Department. However, the Oregon Smoke Management Plan will continue to provide statewide
guidelines for state and federal land managers to minimize smoke impacts from prescribed burning.

SIP Streamlining:

State and local air quality agencies must incorporate measures that implement Title 1 of the Clean Air
Act into a State Implementation Plan or SIP. In Oregon this is done by amending OAR 340-020-0047
through the rulemaking process. After such measures are submitted to and approved by EPA, this
action makes them federally enforceable and subject to citizen lawsuits. As a separate matter, many
functions of the Oregon EQC can be delegated to a regional authority--the only one of which currently
existing is the Lane Regional Air Pollution Authority or LRAPA.

When a regional authority is involved the process is subject to the following requirements:

First, the regional authority must adopt the regulation according to its own procedures. In
the case of LRAPA, this is done following a joint DEQ/LRAPA public hearing/public
comment period.

Second, under ORS 468A.135(2) regional authority regulations must be at least as stringent
as state regulations. This is accomplished by a DEQ review prior to LRAPA adoption. For
the review to be successful, the measure must be determined to require the same universe of
regulated parties to be subject to at least an equal level of control as would be required under
state regulations.

Third, ORS 468A.135(2) also provides that air quality standards adopted by a regional
authority are subject to approval by the EQC.

Fourth, (for regulations that pertain to the SIP) the Commission must adopt the measures as a
revision to the State Implementation Plan.
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The third and fourth steps require the Department to take regulations adopted by a regional authority to
the EQC through a formal and time consuming second rulemaking process before they can be
submitted for EPA approval. When the measures adopted by a regional authority simply copy
regulations previously adopted by the Commission as rules for the state, the process is substantively
redundant, The proposed revision to OAR 340-020-0047 will delegate to the Department the authority
to approve a regional agency’s regulations and submit them to EPA as a revision to the SIP in cases
where the regulations are verbatim copies of rules previously adopted by the Commission. When the
rules are identical, this will allow mote timely and efficient processing of LRAPA regulations by
eliminating the third and fourth steps.

No significant issues arising out of this revision were identified.

Summary of Significart Public Comment and Changes Proposed in Response

Transportation Conformity:

The only comment received was submitted by a Metropolitan Planning Organization (MPO) in
support of the proposed changes. This commenter also requested that the rules be amended to
specify that MPOs are responsible for conducting conformity determinations for their entire Air
Quality Maintenance Areas—including the areas outside their normal jurisdictions. Under existing
regulations, responsibility for conformity determinations is established through consultation and
inter-governmental agreements. The commenter noted that such agreements are often confusing to
outlying small communities, and that reluctance on their part can delay the conformity process.

In consideration of this issue the regulation proposed for adoption by the EQC is modified to specify
that when no agreement is currently in place, the responsibility for performing the air quality
analyses (conformity determinations) belongs to the MPO.

Indirect Source Construction Permiis:

In addition to the items cited above, the single commenter also expressed support for the proposed
Indirect Source revisions. :

General Conformity:
No comments were received.
SIP Streamlining:

No comments were received.
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Summary of How the Proposed Rule Will Work and How it Will be Implemented

Transportation Conformity:

The rule amendments are modifications of an existing inter-agency consultation process and will
have no impact on the present implementation program. Eventually, most of the consultation
functions currently performed by DEQ Headquarters staff are expected to be transferred to staff in
DEQ’s Regional offices for reasons independent of these proposed revisions.

Indirect Source Construction Permits:

The modified program will be implemented as a change to the existing Indirect Source program.

General Conformity:

General Conformity regulations are implemented by federal agencies. These amendments will cause
no implementation changes in existing practices.

SIP Streamlining:

The rule modification will be implemented by modifying existing Department procedures.
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Recommendaticn for Commission Action

It is recommended that the Commission adopt the rule amendments regarding Transportation
Conformity, Indirect Source Construction Permits, General Conformity and SIP Streamlining as a
revision to the State Implementation Plan as presented in Attachment A of the Department Staff
Report.

Attachments

A. Rule Amendments Proposed for Adoption
1. Transportation Conformity
2. Indirect Source Construction Permits
3. General Conformity
4, SIP Streamlining

B. Supporting Procedural Documentation:
1. Legal Notice of Hearing
2. Fiscal and Economic Impact Statement
3. Land Use Evaluation Statements
4, Questions to be Answered to Reveal Potential Justification for Differing from

Federal Requirements
5. Cover Memorandum from Public Notice
Presiding Officers’ Report on Public Hearings

C.

D. Department's Evaluation of Public Comment

E. Detailed Changes to Original Rulemaking Proposal made in Response to Public
Comment

F. Advisory Committee Membership

G. Rule Implementation Plan

Reference Documents (available upon request)

Written Comment Received (listed in Attachment D)

Approved: Q/w‘ }k( %
Section: [
N [ 4
Division: ] ;( @ N l{ ;mifyié‘:;;q g[}:cf T\

Report Prepared By: Dave Nordberg
Phone: (503)229-5519
Date Prepared: June 30, 1998




Aftachment A-1

Criteria-snd-Proceduresfor-Determining-Conformity to State or Federal
Implementation Plans of Transportation Plans, Programs, and Projects Developed,

Funded or Approved Under Title 23 U.S.C. or the Federal Transit Aet Laws

340-020-0710

Purpose

The purpose of OAR 340-020-0710 through 340-020-1070 346-20-+686-is to implement section
176(c) of the Clean Air Act, as amended [42 U.S.C. 7401 et seq.-39983], and the related
requirements of 23 U.S.C. 109(j), with respect to the conformity of Transportation Plans
transportation-plans, programs, and Projects prejeets which are developed, funded, or approved
by the United States Department of Transportation (DOT), and by Metropolitan Planning
Orpanizations setropelitan-planning-organizations (MPOs) or other recipients of funds under title
23 U.S.C. or the Federal Transit Aet Laws (49 U.S.C._Chapter 53 166+-etseq-). OAR 340-
020-0710 through 340-020-1070 340-20-1080-sets forth policy, criteria, and procedures for
demonstrating and assuring conformity of such activities to an aApplicable #implementation pPlan
developed pursuant to section 110 and Part D of the CAA.

State, Auth.: ORS Ch. 468 & 4638A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rude is included in the State of Oregon Clean Air Act Implementation Plan as Adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-0720

Definitions

Terms used but not defined in this rule shall have the meaning given them by the CAA, titles 23
and 49 U.S.C., other Environmental Protection Agency regulations, or other DOT regulations, in
that order of priority. '

(1) "Applicable ilmplementation pPlan" is defined in section 302(q) of the CAA and means
the portion (or portions) of the implementation plan, or most recent revision thereof, which has
been approved under section 110, or promulgated under section 110(c), or promulgated or
approved pursuant to regulations promulgated under section 301(d) and which implements the
relevant requirements of the CAA.

(2) "CAA" means the Clean Air Act, as amended &990)- (42 U.S.C. 7401 et seq.).

(3) "Cause or eContribute to a s8New ¥Violation" for a project means:

(a) To cause or contribute to a new violation of a Standard standard in the area substantially
affected by the project or over a region which would otherwise not be in violation of the Standard
stapdard during the future period in question, if the project were not implemented; or

(b) To contribute to a new violation in a manner that would Increase the Frequency or
Severity inerease-the-frequeney-or-sevesity of a new violation of a Standard stapdard in such area.

(4) _“Clean Data” means air quality monitoring data determined by EPA to meet the
requirements of 40 CFER part 58 that indicate attainment of the National Ambient Air Quality
Standard.

¢43(5)  "Consult” or "Consultation” means that the party or parties responsible for
consultation as established in OAR 340-020-0760 shall provide all appropriate information
necessary to making a conformity determination and, prior to making a conformity determination,
except with respect to a Transportation Plan transpestation-plan or TIP revision which merely
adds or deletes exempt Projects prejeets listed in OAR 340-020-1050, consider the views of such
parties and provide a timely, written response to those views. Such views and written responses
shall be included in the record of decision or action.

£3.(6) “Control Strategy Implementation Plan” or "Control sStrategy flmplementation
pPlan sRevision" is the apphesble-implementation plan which contains specific strategies for
controlling the emissions of and reducing ambient levels of pollutants in order to satisfy CAA
requirements for demonstrations of reasonable further progress and attainment (CAA
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§§ 182(b)(1), 182(c)(2)(A), 182(c)2)(B), 187(a)(7), 189(a)(1)(B), and 18%(b)(1)(A); and
§§ 192(a) and 192(b) for mtrogen d10x1de)

(7) "DEQ" means the Department of Environmental Quality

(8) "Design eConcept" means the type of facility identified by the project, e.g., freeway, |
expressway, arterial highway, grade separated highway, reserved right-of-way rail transit, mixed
traffic rail transit, exclusive busway, etc.

(9) "Design sScope” means the design aspects of a facility which will affect the proposed |
facility's impact on regional emissions, usually as they relate to vehicle or person carrying
capacity and control, e.g., number of lanes or tracks to be constructed or added, length of project,
signalization, access control including approximate number and location of interchanges,
preferential treatment for high-occupancy vehicles, etc.

(10) "DOT" means the United States Department of Transportation.

(11) "EPA" means the Environmental Protection Agency.

(12) "FHWA" means the Federal Highway Administration of DOT.

(13) "FHWA/FTA project” for the purpose of QAR 340-020-0710 through 340-020-1070-this
rale, is any highway or Transit Project transit-proeieet which is proposed to receive funding
assistance and approval through the Federal-Aid Highway program or the Federal mass Transit
tpansit-program, or requires Federal Highway Administration (FHWA) or Federal Transit
Administration (FTA) approval for some aspect of the project, such as connection to an interstate
highway or deviation from applicable design Standards standards-on the interstate system. |

(14) "FTA™ means the Federal Transit Administration of DOT.

(15) "Forecast pPeriod" with respect to a Transportation Plan transpertatien-plan is the period
covered by the Transportation Plan transpestation-plen pursuant to 23 CFR Part 450.

(16) "Highway pProject” is an undertaking to implement or modify a highway facility or
highway-related program. Such an undertaking consists of all required phases necessary for
implementation. For analytical purposes, it must be defined sufficiently to:

(a) Connect logical termini and be of sufficient length to address environmental matters on a
broad scope;

(b) Have independent utility or significance, i.e., be usable and be a reasonable expenditure
even if no additional transportation improvements in the area are made; and

{c} Not restrict consideration of alternatives for other reasonably foreseeable transportation
improvemenis.

(17) "Horizon ¥Year" is a year for which the Transportation Plan trenspestation-plan describes
the envisioned transportation system in accordance with OAR 340-020-0770.

(18) "Hot-sSpot aAnaIysis " is an estimation of likely future localized CO and PM,, pollutant
concentrations and a comparlson of those concentrations to the National Ambient AiI‘ Quality

aAnalysm assesses unpacts ona scale smallcr than the entlre nonattamment or Mamtenance Area
maintenanee-area, including, for example congested roadway intersections and highways or
Transit teansit-terminals, and uses an air quality dispersion model to determine the effects of
emissions on air quality.
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26) (19) "Increase the fFrequency or sSeverity" means to cause a location or region to exceed
a Standard standard more often or to cause a violation at a greater concentration than previously
existed and/or would otherwise exist during the future period in question, if the project were not
implemented.

(20) “Lapse” means that the conformity determination for a Transportation Plan or TIP has

expired, and thus there is no currently conforfnmg Transportatlon Plan and TIP.

2 _(2;) "Lead pPlanmng aAgency" means an agency de31gnated pursuant to sect1on 174 of
the Clean Air Act as responsible for developing an aApplicable #implementation pPlan.

23y (22) "Maintenance aArea" means any geographic region of the United States previously
designated nonattainment pursuant to the CAA Amendments of 1990 and subsequently
redesignated to attainment subject to the requitement to develop a Maintenance Plan maintenanee
phaa under § 175A of the CAA, as amended.

25) j_2__3) "Mamtenance pPlan means an nnplementatlon plan adopted by the Env1r0nmental
Quality Commission, endorsed by the Governor and submitted to EPA under section 175(a) of the
CAA, as amended.

26y (24) "Maximum pPriority” means that all possible actions must be taken to shorten the
time periods necessary to complete essential steps in TCM implementation - for example, by
increasing the funding rate - even though timing of other Projects prejests may be affected. It is
not permissible to have prospective discrepancies with the STP's TCM implementation schedule
due to lack of funding in the TIP, lack of commitment to the project by the sponsoring agency,
unreasonably long periods to complete future work due to lack of staff or other agency resources,
lack of approval or consent by local governmental bodies, or failure to have applied for a permit
where necessary work preliminary to such application has been completed. However, where
statewide and metropolitan funding resources and planning and management capabilities are fully
consumed, within the flexibilities of the Intermodal Surface Transportation Efficiency Act
(ISTEA), with responding to damage from natural disasters, civil unrest, or terrorist acts, TCM
implementation can be determined to be timely without regard to the above, provided reasonable
efforts are being made.

&h(25) "Metropohtan aArea means any area where a Metropolitan Planning Organization

i has been designated.

28 (26) "Metropolitan pPlanning eOrganization” or<“MPO)" is that organization designated
as being responsible, together with the State, for conducting the continuing, cooperative, and
comprehensive planning process under 23 U.S.C. 134 and 49 U.S.C.-1667 5303. It is the forum
for cooperative transportation decision-making.

a9 27y "Milestone" has the meaning given in § 182(g)(1) and § 189(c) of the CAA. A
Milestone silestone consists of an emissions level and the date on which it is required to be
achieved.

—E0-(28) “Motor Vehicle Emissions Budget vehicle-emissions-budget” is that portion of
the tota] allowable emissions deﬁned in a—fewﬂeﬂ-Ee-Ehe-appheab}Hmp}emeﬁta&e&p}aﬂ—(er

EPA%,— the submitted or approved Control Strategy Implementation Plan Revision or
Maintenance Plan for a certain date for the purpose of meeting reasonable further progress

Milestones-milestones or demonstrating attainment or maintenance-demensteationss_of the

NAAQS, for any criteria pollutant or its precursors, allocated by-+the-applieable
implementationplan-to highway and Transit ¢rensit-vehicles use and emissions. The
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progresss
—E345 (29) "National eAmbient aAir gQuality sStandards” or ¢“NAAQS}" are those sStandards
established pursuant to § 109 of the CAA. _

£25 (30) "NEPA" means the National Environmental Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.).

£33 (31) "NEPA pProcess eCompletion" with respect to FHWA or FTA, means the point at
which there is a specific action to make a final determination that a project is categorically
excluded, to make a Finding of No Significant Impact, or to issue a record of decision on a Final
Environmental Impact Statement under NEPA. :

34y(32) "Nonattainment aArea" means any geographic region of the United States which has
been designated as nonattainment under § 107 of the CAA for any pollutant for which a aNational
aAmbient aAir gQuality sSta

of Transportation.

ant aramaecar maanno
- e orpomraT

249-28-990-
325 (34) "Policy Level eOfficial" means elected officials, and management and senior staff
level employees.

3% (35) "Project” means a Highway Project highway-prejeet or Transit Project transit

prejeet

(36) “Protective Finding” means a determination by EPA that a submitted Control Strategy
Implementation Plan Revision contains adopted control measures or Written Commitments to
adopt enforceable control measures that fully satisfv the emissions reductions requirements
relevant to the statutory provision for which the implementation plan revision was submitted, such

as reasonable further progress or attainment.
€463 (36) "Recipient of funds designated under title 23 U.S.C. or the Federal Transit Aet

Laws" means any agency at any level of State, county, city, or regional government that routinely
receives title 23 U.S.C. or Federal Transit Aet- Laws funds to construct FHWA/FTA Proiects
prejeets, operate FHWA/FTA Projects prejeets or equipment, purchase equipment, or undertake
other services or operations via contracts or agreements. This definition does not include private
landowners or developers, or contractors or entities that are only paid for services or products
created by their own employees.

44 (37) "Regional aAir aAuthority" means a regional air authority established pursuant to
ORS 468A.105.
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€423 (38) "Regionally sSignificant pProject” means a Transportation Project renspestation
prejeet, other than an exempt project, that is on a facility which serves regional transportation

needs, such as access to and from the area outside the region, major activity centers in the region,
major planned developments such as new retail malls, sports complexes, etc., or transportation
terminals as well as most terminals themselves, and would normally be included in the modeling
of a Metropolitan Area’s metropelitanareas transportation network, including at a minimum:

(a) all principal arterial highways,

(b) all fixed guideway Transit transit-facilities that offer an alternative to regional highway
travel, and

(c) any other facilities determined to be regionally significant through interagency
eConsultation pursuant to OAR 340-020-0760.

A project that is included in the modeling of an area’s transportation network may not, subject
to interagency eConsultation, be considered regionally significant because it is not on a facility
which s

== aptio A TR O3

(39) “Safety Margin” means the amount by which the total projected emissions from all
sources of a given pollutant are less than the total emissions that would satisfy the applicable
requirement for reasonable further progress. attainment, or maintenance.

(40) “Scope” means “Design Scope” as defined in section {9) of this rule when the term
folows “Design Concept and...”.

“4y (41) "Standard” means a National Ambient Air Quality Standard nationsl-ambient-aix
quality-standard.

€46) (42) "Transit" is mass transportation by bus, rail, or other conveyance which provides
general or special service to the public on a regular and continuing basis. It does not include
school buses or charter or sightseeing services.

€4 (43) "Transit pProject” is an undertaking to implement or modify a Transit transit-facility
or transit-related program; purchase Transit transit-vehicles or equipment; or provide financial
assistance for Transit transit-operations. It does not include actions that are solely within the
jurisdiction of local Transit transit-agencies, such as changes in routes, schedules, or fares. It may
consist of several phases. For analytical purposes, it must be defined inclusively enough to:

(a2) Connect logical termini and be of sufficient length to address environmental matters on a
broad scope;

(b} Have independent utility or independent significance; i.e., be a reasonable expenditure
even if no additional transportation improvements in the area are made; and

(c) Not restrict consideration of alternatives for other reasonably foreseeable transportation
improvements.

Ry " nm b

340-20-990-
£y (44) "Transportation eControl mMeasure” or ¢“TCM3}" is any measure that is specifically
identified and committed to in the aApplicable ilmplementation pPlan that is either one of the
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types listed in section 108 of the CAA, or any other measure for the purpose of reducing
emissions or concentrations of air pollutants from transportation sources by reducing vehicle use
or changing traffic flow or congestion conditions. Notwithstanding the-abeve first sentence of this
definition, vehicle technology-based, fuel-based, and maintenance-based measures which control
the emissions from vehicles under fixed traffic conditions_are not TCM:s for the purposes of this
subpart OAR 340-020-0710 through 340-020-1070.

51).(45) "Transportation #improvement pProgram”_or ¢“TIP}" means a staged multiyear,
intermodal program of Transportation Projects trenspertation-prejeets covering a metropolitan
planning area which is consistent with the metropolitan Transportation Plan transpestation-plan,
and developed pursuant to 23 CFR Part 450.

52y (46) "Transportation pPlan” means the official intermodal metropolitan Transportation
Plan transperation-plan that is developed through the metropolitan planning process for the
metropolitan planning area, developed pursuant to 23 CFR Part 450.

€53y (47) "Transportation pProject” means a roadway project or a Transit Project transit

64 (48) "VMT" means vehicle miles traveled.

{49) “Written Commitment” for the purposes of OAR 340-020-0710 through 340-020-1070
means a written commjtment that includes a description of the action to be taken; a demonstration
that funding necessary to implement the action has been authorized by the appropriating or
authorizing body: and an acknowledgment that the commitment is an enforceable obligation under
the Applicable Implementation Plan,

State. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This ruie is included in the State of Oregon Clean Air Act Implementation Plan as Adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-0730
Applicability

(1)  Action applicability. Except as provided for in section (3) of this rule or OAR
340-020-1050, conformity determinations are required for:

(a) The adoption, acceptance, approval or support of Transportation Plans transpertation
plans and Transportation Plan amendments developed pursuant to 23 CFR Part 450 or 49 CFR
Part 613 by an MPO or a2 DOT;

(b) The adoption, acceptance, approval or support of TIPs and TIP amendments developed
pursuant to 23 CFR Part 450 or 49 CFR Part 613 by an MPO or DOT; and

(c) The approval funding, or implementation of FHWA/FTA Transportation Projects
transportationprojeets or Regionally ngmﬁcant Projects regionally-sisnificant-projeets by a
recipient of funds under title 23 U.S.C.

(2) Geographic Applicability.

(@) The provisions of OAR 340-020-0710 through 1070 +686 shall apply in all nonattainment
and Maintenance Areas sneintenanee-areas for transportation-related criteria pollutants for which
the area is designated nonattainment or has a Maintenance Plan maintenanee-plan.

(b) The provisions of this rule apply with respect to emissions of the following criteria
pollutants: ozone, carbon monoxide, nitrogen dioxide, and particles with an aerodynamic
diameter less than or equal to a nominal 10 micrometers (PM,g).

(c) The provisions of this rule apply with respect to emissions of the following precursor
poilutants:

(A) Volatile orgamc compounds and mtrogen ox1des in ozone areas&,

(B) Nitrogen oxides in nitrogen dioxide areas; and
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(C) Volatile organic compounds, nitrogen oxides, and PM,, in PM,, areas if:

(i) During-the-interim-periods-tThe EPA Reglonal Administrator or the director of the
Department of Environmental Quality, or the director of any other Regional Air Authority
regionat-nir-autherity has made a finding, mcludmg a finding in an aApplicable implementation
pPlan or a submitted implementation plan revision that transportation related precursor emissions
within the Nonattainment Area renattainment-area are a significant contributor to the PM;,
nonattamment problem and has S0 notxﬁed the MPO and DOT or

: eriods;+_The aApplicable
iImplcmentauon pPlan or unplementatlon p]an subrmssmn estabhshes a budget for such
emissions as part of the reasonable further progress, attainment or maintenance strategy.

{d} _The provisions of QAR 340-020-0710 through 340-020-1070 apply to Maintenance Areas
for 20 years from the date EPA approves the area’s request under section 107(d) of the CAA for
redesignation to attainment, unless the Applicable Implementation Plan specifies that the
provisions of OAR 340-020-0710 through 340-020-1070 shall apply for more than 20 years,

(3) Limitations.

(a) Projects subject to this regulation for which the NEPA process and a conformity
determination have been completed by FHW-A-erFFA- DOT may proceed toward
unplementation without further conforrmty determinations 4

~ unless more than three years have elapsed since the most recent
major step (NEPA pProcess egompletmn, start of final design; acquisition of a significant portion
of the right-of-way; or approval of the plans, specifications and estimates) occurred. All phases of
such projects which were considered in the conformity determination are also included, if those
phases were for the purpose of funding final design, right of-way acquisition, construction, or any
combination of these phases.

(b) A new conformity determination for the project will be required if there is a significant
change in project Design eConcept and Scope sespe, if a supplemental environmental document
for air quality purposes is initiated, or if

three years have elapsed since the most recent major step to advance

the project occurred.

State, Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-39-05

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as Adopted by the
Environmental Quality Commission under OAR 340-020-0047.)

340-020-0740
Priority

When assisting or approving any action with air quality related consequences, FHWA
and FTA shall give priority to the implementation of those transportation portions of an
aApplicable ilmplementation pPlan prepared to attain and maintain the NAAQS. This
priority shall be consistent with statutory requirements for allocation of funds among States
or other jurisdictions.

Stat. Auth.: ORS 468A.035

Stats. Implemented:ORS 468A.035

Hist.: DEQ 7-1995, f. & cert. ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as Adopted by the
Environmental Quality Commission under OAR 340-020-0047,]

340-020-0750
Frequency of Conformity Determinations
(1) Conformity determinations and conformity redeterminations for Transportation Plans

wransportationplans, TIPs, FHWA/FTA projects, and Regionally Significant Projects regionatly
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significant-projeets approved or adopted by a recipient of funds under title 23 U.S.C. must be
made according to the requirements of this rule and the eApplicable ilmplementation pPlan.

(2) Franspertationplans Frequency of conformity determinations for Transportation Plans .
(a) Each new Transportation Plan transpertation-plan must be found- demonstrated to

conform before the Transportation Plan transpertationplen is approved by the MPO or accepted
by DOT. Each new Transportation Plan trenspertation-plen must be feund- demonstrated to
conform in accordance with the Consultation eensultation requirements in OAR 340-020-0760.
(b) All Transportation Plan ff&ﬂspem&mﬂ—p}&ﬂ revisions must be found to conform before the
Transportation Plan transpertetion-plan revisions are approved by an MPO or accepted by DOT,
unless the revision merely adds or deletes exempt projects listed in OAR 340-G20-1050. The
conformxty determination must be based on the Transportation Plan sranspertationplan and the

revision taken as a whole, and must be made in accordance with the Consultation eonsultation
provisions of OAR 340-020-0760.

_or i coeriivd L o .
(c) The MPO and DOT must determine the conformity of the Transportation Plan no less
frequently than every three years. If more than three years elapse after DOT’s conformity
determination without the MPO and DOT determining conformity of the Transportation Plan, the

existing conformity determination will Lapse.

(3) Erequency of conformity determinations for Transportation Improvement Programs

(a) A new TIP must be feund-demonstrated to conform before the TIP is approved by the
MPO or accepted by DOT. The new TIP must be found-demonstrated to conform in accordance
with the Consultation eensultation requirements in OAR 340-020-0760.

(b) A TIP amendment requires a new conformity determination for the entire TIP before the
amendment is approved by the MPO or accepted by DOT, unless the amendment merely adds or
deletes exempt projects listed in QAR 340-020-1050_or 340-020-1060. The TIP amendment must
be feund demonstrated to conform in accordance with the Consultation eonsultation requirements
in OAR 340-020-0760.

(¢} __The MPO and DOT must determine the conformity of the TIP no less frequently than

every three years. If more than three vears elapse after DOT’s conformity determination without
the MPQO and DOT determining conformity of the TIP, the existing conformity determination will
Lapse.

tey(d)  After an MPO adopts a new or revised Transportation Plan transpestation-plan,
conformity of the TIP must be redetermined by the MPO and DOT within six months from the
date of adeptien- DOT’s conformity determination for the transportation ef-the plan, unless the
new or revised plan merely adds or deletes exempt projects listed in OAR 340-020-1050_or 340-
20-1060 1060 Otherw1se the ex1st1ng conformlty deternunatlon for the TIP w111 Lapse }apse




| (4) Projects. FHWA/FTA Transportation Projects transportation-projeets must be found to
conform before they are adopted, accepted, approved, or funded. In the case of recipients of
funds under title 23 U.S.C. or the Federal Transit Aet Laws, all Regionally Significant Projects
regionally-sisnificant-projects must be feund- demonstrated to conform before they are approved
or adopted. Conformity must be redetermined for any FHWA/FTA project or any Regionally

Mﬁgﬂﬁ&%ﬁ%ﬂ*ﬁe&ﬂt—ﬁej&% adopted or approved by a re01plent of funds under
title 23 U.S.C. if the

three years have elapsed since the most recent ma]or step to advance the prO]ect (NEPA pProcess
eCompletion; start of final design; acquisition of a significant portion of the right-of-way; or
approval of the plans, specifications e and estimates) occurred.

(5) _Triggers for Transportation Plan and TIP conformity determinations. Conformity of

gxisting transportation plans and TIPS must be redetermined within {8 months of the following,
or the existing conformity determination will Lapse, and no new project-level conformity

determinations may be made until conformity of the Transportation Plan and TIP has been
determined by the MPO and DOT:

(a)__November 24, 1993;

{(b) _The date of the State’s initial submission to EPA of each Control Strategy Implementation
Plan or Maintenance Plan establishing a Motor Vehicle Emissions Budget:

(c) EPA approval of a Control Strategy Implementation Plan Revision or Mamtenance Pla

establishing a Motor Vehicle Emissions Budget:

(d) EPA approval of an implementation plan revision that adds, deletes, or changes TCMs;
and

{e) EPA promulgation of an implementation plan which establishes or revises 2 Motor
Vehicle Emissions Budget or adds, deletes, or changes TCMs.

(6) Additional triggers for Transportation Plan and TIP conformity determinations.

Conformity of existing Transportation Plans and TIPS must be redetermined within 24 months
after the EQC adopts a SIP revision which adds TCMs or the next Transportation Plan approval

(whichever comes first) or the existing conformity determination will Lapse, and no new project-

level conformity determinations may be made until conformity of the Transportation Plan and
TIP has been determined by the MPO and DOT. ‘

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

| 340-020-0760
Consultation
(1} General:
| (a) This section provides procedures for interagency Consultation eensultation (Federal,
State, and local) and resolution of conflicts. Consultation shall be undertaken by MPOs, the
Oregon Department of Transportation, affected local jurisdictions, and USDOT before making

conformity determinations and in developing regional Transportation Plans transpestation-plans

and Transportation Improvement Programs trensperiation-improvementprograras. Consultation
shall be undertaken by a Lead Planning Agency, the Department of Environmental Quality, the

Lane Regional Air Pollution Authority (for actions in Lane County which are subject to OAR
340-020-0710 through OAR 340-020-1080_1070), or any other Regional Air Authority regienal
air-aathority, and EPA in developing #Applicable #implementation pPlans.

(b) The Lead Planning Agency, the Department of Environmental Quality, the Lane Regional
Air Pollution Authority for Lane County, or any other Regional Air Authority regional-aix
pathority, shall be the lead agency responsible for preparing the final document or decision and
for assuring the adequacy of the interagency Consultation eensultation process with respect to the
development, amendment or revision (except administrative amendments or revisions) of an
| aApplicable ilmplementation pPlan including, the Motor Vehicle Emissions Budget meter-—vehicle
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ernissiens-budget. The MPO, ODOT, or any other party responsible for making conformity |

determinations pursuant to this rule, shall be the lead agency responsible for preparing the final

document or decision and for assuring the adequacy of the interagency Consultation eensalation

process with respect to the development of the Transportation Plan transpertatienplasn, the TIP,

and any determinations of conformity under this rule. The project sponsor shall be responsible

for assurmg the conformity of FHWA/FTA projects and Regionally Significant Projects regienaily
approved or adopted by a recipient of funds under title 23.

(c) In addition to the lead agencies identified in subsection (b), other agencies entitled to
participate in any interagency Consultation eensultation process under OAR 340-020-0760 include |
the Oregon Department of Transportation, both headquarters and each affected regional or district
office, each affected MPO, the Federal Highway Administration regional office in Portland and
State division office in Salem, the Federal Transit Administration regional office, the Department
of Environmental Quality, both headquarters and each affected regional office, any affected
Regional Air Authority regienal-airautherity, the United States Environmental Protection I
Agency, both headquarters and each affected regional or district office, and any other
organization within the State responsible under State law for developing, submitting or
implementing transportation-related provisions of an implementation plan, any local Transit transit |
agency, and any city or county {ransportation or air quality agency.

(d) Specific roles and responsibilities of various participants in the interagency Consultation
eensultation process shall be as follows:

(A) The Lead Planning Agency, the Department of Environmental Quality, the Lane Regional
Air Pollution Authority, or any other Regional Air Authority regienalsir-autherity, shall be ]
responsible for developing:

() emissions inventories,

(ii) emissions budgets,

(iii) attainment and maintenance demonstrations,

(iv) eControl sStrategy ilmplementation gPlan £Revisions, and |

(v} updated motor vehicle emissions factors.

(B) Unless otherwise agreed to in a Memorandum of Understanding between the affected
jurisdictions and the Department of Environmental Quality, the Department of Environmental
Quality shall be responsible for developmg the Transportation Control Measures eanspertation
contrel-measures to be included in SIPs in PM,, nonattainment or Maintenance Areas maiptenanee
areas, except Oakridge.

(C) The Lane Regional Air Pollution Authority shall be responsible for developmg

Transportation Controj Measures transportationcontrol-measures for PM,, in Oakridge. |
(D) The MPO shall be responsible for:

(i) developing Transportation Plans transpertation-plans and TIPs, and making corresponding
conformity determinations,

(i) making conformity determinations for the entire nonattainment or maintenance area
including areas beyond the boundaries of the MPO where no agreement is in effect as required by
23 CFR § 450.310(D),

@b _(iliy  monitoring Regionally Significant Projects regionaty-sizgnificant-projeets,

@) (iv)  developing and evaluating TCMs in ozone and/or carbon monoxide nonattainment
and/or Maintenance Areas maintenanee-areas,

¥ (v)  providing technical and policy input on emissions budgets,

& (vi)  performing transportation modeling, regional emissions analyses and documnenting
timely implementation of TCMs as required for determining conformity,

Eiy (vi) distributing draft and final project environmental documents which have been I
prepared by the MPO to other agencies.

(E) The Oregon Department of Transportation (ODOT) shall be responsible for:

(iy providing technical input on proposed revisions to motor vehicle emissions factors,

(ify distributing draft and final project environmental documents prepared by ODOT to other
agencies,
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(ili) convening air quality technical review meetings on specific projects when requested by
other agencies or, as needed.

(iv) convening interagency Consultation eeasultation meetings required for purposes of
making conformity determinations in non-metropolitan nonattainment or Maintenance Areas
maintenance-areas, except Grants Pass.

(v) making conformity determinations in non-metropolitan nonattainment or Maintenance
Areas maintepanee-areas, except Grants Pass.

(F) In addition to the responsibilities of MPOs described in paragraph (1)(d)(D) above, the
Rogue Valley Council of Governments shall be responsible for:

() convening interagency Consultation eensultation meetings required for purposes of
making conformity determinations in Grants Pass;

(if) making conformity determinations in Grants Pass.

(G) The project sponsor shall be responsible for

(i) assuring project level conformity including, where required by this rule, localized air
quality analysis,

(1i) distributing draft and final project environmental documents prepared by the project
sponsor to other agencies,

(H) FHWA and FTA shall be responsible for assuring timely action on final findings of
conformity, after Consultation eensultation with other agencies as provided in this section and 40
CFR § 93.105.

() EPA shail be responsible for:

(i) reviewing and approving updated motor vehicle emissions factors, and

(ii) providing guidance on conformity criteria and procedures to agencies in interagency
Consultation eensultation,

(J) Any agency, by mutual agreement with another agency, may take on a role or
responsibility assigned to that other agency under this rule.

(K} In Metropolitan Areas metrepelitanareas, any state or local transportatxon agency, or
Transit transit-agency shall disclose Regionally Significant Projects
to the MPO standing committee established under OAR 340-020-0760(2)(b) it a timely manner.

()  Such disclosure shall be made not later than the first occasion on which any of the
following actions is sought: adoption or amendment of a local jurisdiction's transportation system
plan to include a proposed project, the issuance of administrative permits for the facility or for
construction of the facility, the execution of a contract for final design or construction of the
facility, the execution of any indebtedness for the facility, any final action of a board, commission
or administrator authorizing or directing employees to proceed with final design, permitting or
construction of the project, or any approval needed for any facility that is dependent on the
completion of the Regionally Significant Project regienally-significant projeet.

(ii) To help assure timely disclosure, the sponsor of any potentially Regionally Significant

Proiect regionally-signifieantprojeet shall disclose to the MPQ annually on or before July 1.
(i) In the case of any Regionally Significant Project feglen&}}y—sagmﬁeeﬂt—pfejeet that has not

been disclosed to the MPO and other interested agencies participating in the Consultation
eensultation process in a timely manner, such Regionally Significant Project fegieﬂﬁy—sigﬂ%ﬂe&m
prejeet shall be deemed not to be included in the regional emissions analysis supporting the
currently conforming TIP's conformity determination and not to be consistent with the Motor
Vehicle Emissions Budget metor-vehicle-emissions-budget in the aApplicable #implementation
pPlan, for the purposes of OAR 340-020-1000.

(I) In non-Metropolitan Areas metrepelitan-areas, except Grants Pass, any state or local
transportatlon agency, or Transit %E&ﬂsﬁ—agency shall disclose Regionally Significant Projects

to ODOT in a timely manner.

(i)  Such disclosure shall be made not later than the first occasion on which any of the
following actions is sought: adoption or amendment of a local jurisdiction's transportation system
plan to include a proposed project, the issuance of administrative permits for the facility or for
construction of the facility, the execution of a contract for final design or construction of the
facility, the execution of any indebtedness for the facility, any final action of a board, commission
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or administrator authorizing or directing employees to proceed with final design, permitting or
construction of the project, or any approval needed for any fac111ty that is dependent on the

completion of the Regionally Significant Project
(11) To help assure timely disclosure, the sponsor of any potentially Reglonally Significant

Project reg-reﬁ&Hy—s*gm-ﬁeaﬁt-prejeet shall disclose to ODOT as requested. Requests for
disclosure shall be made in writing to any affected state or local transportation or Transit tramsit
agency.

(M) In Grants Pass, any state or local transportation agency, or Transit tf&ﬂs&t-agency shall
disclose Regionally Significant Projects regionally-signifieant-prejeets to RVCOG in a timely
manner.

(i)  Such disclosure shall be made not later than the first occasion on which any of the
following actions is sought: adoption or amendment of a local jurisdiction's transportation system
plan to include a proposed project, the issuance of administrative permits for the facility or for
construction of the facility, the execution of a contract for final design or construction of the
facility, the execution of any indebtedness for the facility, any final action of a board, commission
or administrator authorizing or directing employees to proceed with final design, permitting or
construction of the project, or any approval needed for any facility that is dependent on the
completion of the Regionally Significant Project regionally-significant-prejeet. |

(i} To help assure timely disclosure, the sponsor of any potentially regionally significant
project shall disclose to RVCOG as requested. Requests for disclosure shall be made in writing to
any affected state or local transportation or Transit transit-agency.

~ (2) Interagency Consultation ceonsultation: specific processes

" (a) State Implementation Plan development

(A) It shall be the affirmative responsibility of the agency with the responsibility for preparing
or revising a State Implementation Plan, except for administrative amendments or revisions, to
initiate the Consultation eensultation process by notifying other participants and convening a l

working group made up of representatives of each affected agency in the Consultation

 eensultation process including representatives of the public, as appropriate. Such working group
shall be chaired by a representative of the convening agency, unless the group by consensus
selects another chair. The working group shall make decisions by majority vote. Such working
group shall begin Consultation eensultation meetings early in the process of decision on the final |
SIP, and shall prepare all drafts of the final SIP, the emissions budget, and major supporting
documents, or appoint the representatives or agencies that will prepare such drafts. Such working
group shall be made up of Policy Level Officials pelieylevel-representatives, and shall be assisted |
by such technical committees or technical engineering, planning, public works, air quality, and
administrative staff from the member agencies as the working group deems appropriate. The
chair, or his/her designee, shall set the agenda for meetings and assure that all relevant documents
and information are supplied to all participants in the Consultation eensultatien process in a timely
manner.

{B) Regular Consultation eensultation on development or amendment of an implementation |
plan shall include meetings of the working group at regularly scheduled intervals, no less
frequently than quarterly. In addition, technical meetings shall be convened as necessary.

(C) Each lead agency with the responsibility for preparing the SIP subject to the interagency
Consultation eensultation process, shall confer through the working group process with all other |
agencies identified under subsection (1)(c) of this rule with an interest in the document to be
developed, provide all appropriate information to those agencies needed for meaningful input,
and, consider the views of each such agency and respond to substantive comments in a timely,
substantive written manner prior to making a recommendation to the Environmental Quality
Commission for a final decision on such document. Such views and written response shall be
made part of the record of any decision or action.

(D) The working group may appoint subcommittees to address specific issues pertaining to
SIP development. Any recommendations of a subcommittee shall be considered by the working

group.
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(E) Meetings of the working group shall be open to the public. The agency with the
responsibility of preparing the SIP shall provide timely written notification of working group
meetings to those members of the public who have requested such notification. In addition,
reasonable efforts shall be made to identify and provide timely written notification to interested
parties,

(b) Metropolitan Areas. There shall be a standing committee for purposes of Consultation
consultatien required under this rule by an MPO. The standing committee shall advise the MPO.
The committee shall include representatives from state and regional air quality planning agencies
and State and local transportation and Transit teensit-agencies. The standing committee shall
Consult eensuit with EPA and USDOT. If not designated by committee bylaws, the standing
committee shall select its chair by majority vote.

(A) For MPOs designated prior to the effective date of this rule, the following standing
committees are designated for purposes of interagency Consultation eensultation required by this
rule:

(i) Lane Council of Governments: Transportation Planning Committee;

(i) Salem-Keizer Area Transportation Study: Technical Advisory Committee;

(iiiy Metro: Transportation Policy Alternatives Committee;

(iv) Rogue Valley Council of Governments: Technical Advisory Committee.

(B} Any MPO designated subsequent to the effective date of this rule shall establish a standing
committee to meet the requirements of this rule.

(C) The standing committee shall hold meetings at least quarterly. The standing committee
shall make decisions by majority vote.

(D) The standing committee shall be responsible for Consuitation eensultation on:

(i) determining which minor arterials and other Transportation Projects transportation
prejeets should be considered "regionally significant” for the purposes of regional emissions
analysis, in addition to those functionally classified as principal arterial or higher or fixed
guideway systems or extensions that offer an alternative to regional highway travel,

(i) determining whether a project's Design Concept desisn-eoneept and Scope seepe have
changed significantly since the plan and TIP conformity determination;

(i) evaluating whether projects otherwise exempted from meeting the requirements of this
rule should be treated as non-exempt in cases where potential adverse emissions impacts may exist
for any reason;

(iv) making a determination, as required by OAR 340-020-0840(3)(a), whether past obstacles
to implementation of TCMs which are behind the schedule established in the aApplicable
ﬂmplementatlon pPlan have been identified and are being overcome, and whether State and local
agem:les with mﬂuence over approvals or funding for TCMs are giving Maximum Priority

to approval or funding for TCMs; this Consultation eensultation process shall
also consider whether delays in TCM implementation necessitate revisions to the aApplicable
Hmplementation pPlan to remove TCMs or substitute TCMs or other emission reduction
Measures;

(v) Identifying, as required by OAR 340-020-1020(4) projects located at sites in PM;,
nonattainment or Maintenance Areas maintenanee-areas which have vehicle and roadway emission
and dispersion characteristics which are essentially identical to those at sites which have violations
verified by monitoring, and therefore require quantitative PM,, Hot-Spot Analysis het-spet
analysis;

(vi) forecasting vehicle miles traveled, and any amendments thereto;

(vil) making a determination, as required by OAR 340-020-1000(2), whether the project is
included in the regional emissions analysis supporting the currently conforming TIP's conformity
determination, even if the proiect is not strictly "included” in the TIP for the purposes of MPO
project selection or endorsement, and whether the project's Design Concept design-coneept and
Scope seepe have not changed significantly from those which were included in the regional
emissions analysis, or in a manner which would significantly impact use of the facility;
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(viii) determining whether the project sponsor or MPO has demonstrated that the requirements
of OAR 340-020-0870, 340-020-0890, and 340-020-0900 are satisfied without a particular
mitigation or control measure, as provided in OAR 340-020-1040(4);

(ix) evaluating events which will trigger new conformity determinations in addition to those
triggering events established in OAR 340-020-0750;

(x) Consulting eensulting-on emissions analysis for transportation activities which cross the
borders of MPQOs or nonattainment or Majntenance Areas matttenance-areas Of air basins;

(xx) assuring that plans for construction of Regionally Significant Projects regienatiy
which are not FHWA/FTA projects, including projects for which alternative

locations, Design Concept design-ceneept and Scope seepe, or the no-build option are still being
considered, are disclosed to the MPO on a regular basis, and assuring that any changes to those
plans are immediately disclosed,
(xii) the design, schedule, and funding of research and data collection efforis and regional
transportation model development by the MPO (e.g., household/travel transportation surveys);
(xiii) development of Transportation Improvement Programs transpertationtmprovement

pregrams,

(xiv) development of regional Transportation Plans trenspertationplans;

(xv) establishing appropriate public participation opportunities for project-level conformity
determinations required by OAR 340-20-710 through 340-20-1680- 1070, in the manner specified
by 23 CFR Part 450; and

{(xvi) notification of Transportation Plan or TIP revisions or amendments which merely add or
delete exempt projects listed in OAR 340-020-1050 or 340-020-1060.

(E) The chair of each standing committee, or his/her designee, shall set the agenda for all
meetings. The chair of each standing committee shall assure that all agendas, and relevant
documents and information are supplied to all participants in the Consultation eensukatior process |
int a timely manner prior to standing committee meetings which address any issues described in
paragraph (2)(b)(D) of this rule.

(F) Such standing comrmittees shall begin Consultation eensultation meetings early in the |
process of decision on the final document, and shall review all drafts of the final document and
major supporting documents. The standing committee shall Consult eensal with EPA and [
USDOT,

(G) The MPO shall confer with the standing committee and shall Consult eensult with all |
other agencies identified under subsection (1)(c} of this rule with an interest in the document to be
developed, shall provide all appropriate information to those agencies needed for meaningful
input, and consider the views of each such agency. The MPO shall provide draft conformity
determinations to standing committee members and shall allow a minimum of 30 days for standing
committee members to comment. The 30 day comment period for standing committee members
may occur concurrently with the public comment period. The MPO shall respond to substantive
comments raised by a standing committee member in a timely, substantive written manner at least
7 days prior to any final decision by the MPO on such document. Such views and written
response shall be made part of the record of any decision or action.

{H) The standing committee may, where appropriate, appoint a subcommittee to develop
recommendations for consideration by the full committee.

(I) Meetings of the standing committee shall be open to the public. The MPO shall provide
timely written notification of standing committee meetings to those members of the public who
have requested such notification. In addition, reasonable efforts shall be made to identify and
provide timely written notification to interested parties.

(c) An MPO, or any other party responsible for developing Transportation Control Measures,
shall Consult eensult with affected parties listed in subsection (1)(c) in developing TCMs for
inclusion in an aApplicable #mplementation pPlan.

(d) Non-Metropolitan Areas metropelitan-areas.

(A) In non-Metropolitan Areas metropelitan-areas the following interagency Consultation
censultation procedures shall apply, unless otherwise agreed to by the affected parties in an

Memorandum of Understanding, or specified in an aApplicable state-Implementation pPlan:
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(B) In each non-metropolitan nonattainment or Maintenance Area maintenanee-ares, except in
Grants Pass, the Oregon Department of Transportation shall facilitate a meeting of the affected
agencies hsted in subsection (1){c) of this rule prior to making conformity determinations to:

() determine which minor arterials or other Transportation Projects transpertation-prejests
shall be considered "regionally significant”;

(i) determine which projects have undergone significant changes in Design Concept design
coneept and Scope seope since the regional emissions analysis was performed;

(ili) evaluate whether projects otherwise exempted from meeting the requirements of this rule
should be treated as non-exempt in cases where potential adverse emissions impacts may exist for
any reason,

(iv) make a determination, as required by OAR 340-020-0840(3)(a), whether past obstacles to
implementation of TCMs which are behind the schedule established in the aApplicable
ilmplementation pPlan have been identified and are being overcome, and whether State and local
agencies with influence over approvals or funding for TCMs are giving Maximum Priority
HCHIR-PHOEEY 10 approval or funding for TCMs; this Consultation eensaltation process shall
also consider whether delays in TCM implementation necessitate revisions to the aApplicable
ilmplementation pPlan to remove TCMs or substitute TCMs or other emission reduction
measures;

(v) Identify, as required by OAR 340-020-1020(4) projects located at sites in PM,,
nonattainment or Maintenance Areas maintensnee-areas which have vehicle and roadway emission
and dispersion characteristics which are essentially identical to those at sites which have violations
verified by monitoring, and therefore require quantitative PM,, Hot-Spot Analysis het-spet

(vi) confer on the forecast of vehicle miles traveled, and any amendments thereto;

(vii) determine whether the project sponsor has demonstrated that the requirements of
OAR 340-020-0870, 340-020-0890, and 340-020-0900 are satisfied without a particular mitigation
or control measure, as provided in OAR 340-020-1040(d);

(viii) evaluate events which will trigger new conformity determinations in addition to those
triggering events established in OAR 340-020-0750;

(ix) assure that plans for construction of Regionally Significant Projects regionaty-sisnificant
projeets which are not FHWA/FTA projects, including projects for which alternative locations,
Design Concept design-concept and Scope seepe, or the no-build option are still being considered,
are disclosed on a regular basis, and assuring that any changes to those plans are immediately
disclosed.

(x) confer on the design, schedule, and funding of research and data collection efforts and
transportation model development (e.g., household/travel transportation surveys).

(xi) establish appropriate public participation opportunities for project-level conformity
determinations required by this rule in the manner specified by 23 CFR Part 450;

(xii) provide notification of Transportation Plan or TIP revisions or amendments which merely
add or delete exempt projects listed in QAR 340-020-1050 or 340-020-1060; and

(xiii) choose conformity tests and methodologies for non-metropglitan nonattainment and
Maintenance Areas, as required by QAR 340-020-0800(7)(bYC).

(C) Notwithstanding paragraph (2)(d)(B) of this rule, the Rogue Valley Council of
Governments shall be responsible for facilitating a meeting of the affected agencies listed in
subsection (1)(c) of this rule prior to making conformity determinations for Grants Pass, Oregon
for the purpose of Consulting eensulting-on the items listed in paragraph (2)(d)(B) of this rule.

(D) The Oregon Department of Transportation, or the Rogue Valley Council of Governments
(RVCOQG) in Grants Pass, shall Consult eensult with all other agencies identified under subsection
(I)(c) of this rule with an interest in the document to be developed, shall provide all appropriate
information to those agencies needed for meaningful input, and consider the views of each such
agency. All draft regional conformity determinations as well as, supporting documentation shall
be made available to agencies with an interest in the document and those agencies shall be given
at Jeast 30 days to submit comments on the draft document. ODOT, or RVCOG in Grants Pass,
shall respond to substantive comments received from other agencies in a timely, substantive
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written roanner at least 7 days prior to any final decision on such document. Such views and
written response shall be made part of the record of any decision or action.

(E) Meetings hereby required shall be open to the public. Timely written notification of any
meetings relating to conformity shall be provided to those members of the public who have
requested such notification. In addition, reasonable efforts shall be made to identify and provide
timely written notification to interested parties.

(F) If no Transportation Projects teanspertation-projeets are proposed for the upcoming fiscal |
year, there is no obligation to facilitate the annual meeting required by paragraphs 2}d)(B)&(C)
of this rule.

(G) The meetings required by paragraphs (2)(d)(B)&(C) of this rule may take place using
telecommunications equipment, where appropriate,

(e) An MPO or ODOT shall facilitate an annual statewide meeting, unless otherwise agreed
upon by ODOT, DEQ and the MPOs, of the affected agencies listed in subsection (1)(c) to review
procedures for regional emissions and hot-spot modeling.

(A) The members of each agency shall annually jointly review the procedures used by affected
MPOs and agencies to determine that the requirements of OAR 340-020-1010 are being met by !
the appropriate agency.

(BY An MPO or ODOT shall facilitate a statewide meeting of parties listed in subsection (1)(c)
of this rule to receive comment on the EPA guidelines on hot-spot modeling, to determine the
adequacy of the guidelines, and to make recommendations for improved hot-spot modeling to the
EPA Regional Administrator. DEQ, LRAPA, or any other Regional Air Authority regional-ais
sutherity, may make recommendations for improved hot-spot modeling guidelines to the EPA
Regional Administrator with the concurrence of ODOT. ODOT may make recommendations for
improved hot-spot modeling guidelines to the EPA Regional Administrator with the concurrence
of the affected air quality agency (e.g., DEQ, LRAPA or any other Regional Air Authority
regionat-air-guthority)

(C) The MPO or ODOT shall determine whether the transportation modeling procedures are
in compliance with the modeling requirements of OAR 340-020-1010. The DEQ or LRAPA (in
Lane County), or any other Reglonal Air Authority fegieaal-a-x-r—&utheﬂéy shall determine whether
the modeling procedures are in compliance with the air quality emissions modeling requirements
of OAR 340-020-1010.

(D) The affected agencies shall evaluate and choose a madel (or models) and associated
methods and assumptions to be used in Hot-Spot Analyses and regional emissions analyses.

(f) FHWA and FTA will, for any proposed or anticipated Transportation Improvement
Program transpertation-improvement-program (TIP) or Transportation Plan er—aﬂspeﬁaaeﬂ—p}aﬂ
conformity determination, provide a draft conformity determination to EPA for review and
comment. FHWA and FTA shall allow a minimum of 14 days for EPA to respond. DOT shall
respond in writing to any significant comments raised by EPA before making a final decision. In
addition, where FHWA/FTA request any new or revised information to support a TIP or
Transportation Plan transportationplan conformity determination, FHWA/FTA shall either
refurn the conformity determination for additional Consult ation Consult eensultation under
subsections (2)(b) or (2)(d) of this rule, or FHWA/FTA shall provide the new information to the
agencies listed in subsection (1)(c) of thls rule for review and comment, Where FHWA/FTA
chooses to provide the new or additional information to the affected agencies listed in subsection
(1)(c), FHWA and FTA shall allow for a minimum of 14 days to respond o any new or revised
supporting information; DOT shall respond in writing to any significant comments raised by the
agencies Consulted eensulted-on the new or revised supperting information before making a final |
decision.

(g) Each agency subject to an interagency Consultation eensultation process under this rule |
(including any Federal agency) shall provide each final document that is the product of such

.Consultation eensuitation process, together with all supporting information that has not been the \

subject of any previous Consultation eensultation required by this rule, to each other agency that
has participated in the Consultation eensultatior process within 14 days of adopting or approving
such document or making such determination. Any such agency may supply a checklist of
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available supporting information, which such other participating agencies may use to request all or
part of such supporting information, in lieu of generally distributing all suppotting information.

(h) It shall be the affirmative responsibility of the agency with the responsibility for preparing
a Transportation Plan transpertation-plar or TIP revision which merely adds or deletes exempt
projects listed in QAR 340-020-1050 to initiate the process by notifying other participants early in
the process of decision on the final document and assure that all relevant documents and
information are supplied to all participants in the Consultation eensultation process in a timely
manner.

(i) A meeting that is scheduled or required for another purpose may be used for the purposes
of Consultation eensultatier required by this rule if the conformity Consultation eonseltation -
purpose is identified in the public notice for the meeting.

() It shall be the affirmative responsibility of a project sponsor to Consult eensult with the
affected transportation and air quality agencies prior to making a project level conformity
determination required by this rule.

(3) Resolving conflicts.

(a) Any conflict among State agencies or between State agencies and an MPO shall be
escalated to the Governor if the conflict cannot be resolved by the heads of the involved agencies.
In the first instance, such agencies shall make every effort to resolve any differences, including
personal meetings between the heads of such agencies or their policy-level representatives, to the
extent possible.

(b) A State agency, Regional Air Authority regienat-aizsutherity, or MPO has 14 calendar
days to appeal a determination of conformity, SIP submittal, or other decision under OAR 340-
020-0710 through 340-20-4886_1070, to the Governor after the State agency, Regional Air
Authongy regionalair-atthority, or MPO has been notified of the resolution of all comments on
such proposed determination of conformity, SIP submittal, or decision. If an appeal is made to
the Governor, the final conformity determination, SIP submittal, or policy decision must have the
concurrence of the Governor. The appealing agency must provide notice of any appeal under this
subsection to the lead agency. If an action is not appealed to the Governor within 14 days, the
lead agency may proceed.

(c) The Governor may delegate the role of hearing any such appeal under this section and of
deciding whether to concur in the conformity determination to another official or agency within
the State, but not to the head or staff of the State air quality agency or any local air quality
agency, the State department of transportation, a State transportation commission or board, the
Environmental Quality Commnission, any agency that has responsibility for only one of these
functions, or an MPO

plas-orHP- -

Public Consultation procedures. Affected agencies making conformity determinations on
Transportation Plans. programs, and projects shall establish a proactive public involvement
process which provides opportunity for public review and comment by, at a minimum, providing
reasonable public access to technical and policy information considered by the agencv at the
beginning of the public comment period and prior to taking formal action on a conformity
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determination for all Transportation Plans and TTPs, consistent with these requirements and those
or 23 CFR 450.316(b). Any charges imposed for public ingpection and copying should be
consistent with the fee schedule contained in 49 CFR 7.95. In addition. these agencies must

specifically address in writing all public comments that known plans for a Regionally Significant
Proiect which is not receiving FHWA or FTA funding or approval have not been properly

reflected in the emissions analysis supporting a proposed conformity finding for a Transportation

Plan or TIP. These agencies shall also provide gpportunity for public involvement in conformity
determinations for projects where otherwise required by law.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Corumission under OAR 340-020-0047.]

340-020-0770
Content of Transportation Plans
(1) Transportation Plans plens adopted after January 1, 995 1997 in serious, severe, o1

extreme ozone Nonattainment Areas nonattainment-areas and in serious carbon monoxide
Nonattainment Areas neneattainment-areas. [f the metropolitan planning area contams an

urbanized area population greater than 200,000, tFhe Transportation Plan
must specifically describe the transportation system envisioned for certain future years which shall
be called Horizon Years herizon-years,

(a) The agency or organization developing the Transportation Plan transpestation-plan, after
Consultation eensultation pursuant to OAR 340-020-0760, may choose any years to be Horizon

Years horizen-years, subject to the following restrictions:

(A) Horizon Years years-may be no more than 10 years apart;

(B) The first Horizon Year horizen-year may be no more than 10 years from the base year
used to validate the transportation demand planning model;

(C) If the attainment year is in the time span of the Transportation Plan transpestation-plan,
the attainment year must be a Horizon Year horizon-yeas;

(D) The last Horizon Year horizen-year must be the last year of the transportation plan's

- Forecast Period foreeast-period.

(b) For these Horizon Years herizon-yesss:

(A) The Transportation Plan transpertatienplan shall quantify and document the demographic
and employment factors influencing expected transportation demand, including land use forecasts,
in accordance with implementation plan provisions and OAR 340~020-O760

(B) The highway and Transit trensi-system shall be described in terms of the regionally
significant additions or modifications to the existing transportation network which the
Transportation Plan transpertation-plan envisions to be operational in the Horizon Year herizen
years. Additions and modifications to the highway network shall be sufficiently identified to
indicate intersections with existing regionally significant facilities, and to determine their effect on
route options between transportation analysis zones. Each added or modified highway segment
shall also be sufficiently identified in terms of its Design Concept design-eencept and Design

Scope desiga-seepe to allow modeling of travel times under various traffic volumes, consistent
with the modeling methods for area-wide transportation analysis in use by the MPO. Transit
Transit-facilities, equipment, and services envisioned for the future shall be identified in terms of
Design Concept design-eeneept, Design Scope design-seepe, and operating pohc1es that are
sufficiently te-aHew for modeling of their Transit transit-ridership.

Additions and modifications to the transportation network shall-aise be described sufficiently
speeifie-to show that there is a reasonable relationship between expected land use and the
envisioned transportation system; and

(C) Other future transportation policies, requirements, services, and activities, including
intermodal activities, shall be described.
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(2) Moderate areas reclassified to serious. Ozone or CO Nonattainment Areas henattainment
areas which are reclassified from moderate to sericus and have an urbanized gogulatton greater
than 200,000 must meet the requirements of subsection (1)(a) of this rule within two years from
the date of reclassification.

(3) Transportation Plans plass-for other areas. Transportation Plans plans-for other areas
must meet the requirements of subsection (a) of this section at least to the extent it has been the
previous practice of the MPO to prepare plans which meet those requirements. Otherwise,
transnoﬁ&tten—p}&ns—must—deseﬂbe-the transportatton system envisioned for the future speeificalty

must be sufficiently described within the
Transportation Plans so that a conformity determination can be made according to the criteria and
procedures of OAR 340-020-0800 through 340-020-0900 348-26-938.

(4) Savings. The requtrements of this section supplement other requirements of applicable

law or regulation governing the format or content of Transportation Plans transpertationplans.

Stat, Auth.; ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef, 3-29-05

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-0780
Rejationship of Transportation Plan and TIP Conformity with the NEPA Process

The degree of specificity required in the Transportation Plan transpestationplan and the specific
travel network assumned for air quality modeling do not preclude the consideration of alternatives
in the NEPA process or other project development studies. Should the NEPA process result in a
project with Design Concept design-coneept and Scope seepe significantly different from that in
the Transportation Plan transpertationplan of- or TIP, the project must meet the criteria in OAR
340-020-0800 through 340-020-900 340-26-986 for projects not from a TIP before N EPA
pProcess eCompletion,

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.}

340-020-0790
Fiscal Constraints for Transportation Plans and TIPs

Transportation Plans plans-and TIPs must be fnaneially- fiscally constrained consistent with
DOT's metropolitan planning regulations at 23 CFR Part 450 in order to be found in conformity.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE; This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-0800
Criteria and Procedures for Determining Conformity of Transportation Plans, Programs,
and Projects: General

(1) In order te-be-found-te—conform— for each Transportation Plan tran&peﬁaﬁon—p}aﬁ

program, FHWA/FTA project, and Regionally Significant Project
approved or adopted by a re01p1ent of funds under t1t1e 23 U. S C.to be found to conform i‘BHSE

ﬁﬂd—th-l-s—ﬁi-fe he MPO and DOT must demonstrate that the apphcable cntena and procedures in
OAR 340-020-0710 through 1070 are satisfied, and the MPO and DOT must comply with all
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applicable conformity requirements of implementation plans, and of court orders for the area

which pertain specifically to conforrmty—de&eﬂaamaﬂeﬂ—feq*ﬂfemeﬂts The criteria for making
conformity determinations dlffer based on I:he act10n under revxew (Transportatlon Plans \ TIPS,

and FHWA/FTA projects), the-ti
the relevant pollutant(s), and the status of the unp_lernentanon pIa

(2) Table 1 indicates the criteria and procedures in OAR 340-020-0810 through_340-020-0900
240-20-980-which apply for-each-aectionin-eachtime-period- Transportation Plans , TIPs, and
FHWA/FTA projects, Sections (3) through (6) of this rule explain when the budget, emission
reduction, and hot spot tests are required for each pollutant. Section (7) of this rule addresses

isolated rural nonattainment and Maintenance Areas. Table 1 follows:

Table 1.--Conformity Criteria

All Actions at all times:

OAR 340-020-0810 Latest planning assumptions.
QAR 340-020-0820 Latest emissicns model.
QAR 340-020-0830 Consultation .

Transportation Plan:

OAR 340-020-0840(2) TCMs.
OAR 340-020-0890 or 0900Emissions budget or Emission reduction.

TIP:

OAR 340-020-0840(3) TCMs,
OAR 340-020-0890 or 0900Emissions budget or Emission reduction.

Project (From a Conforming Plan and TIP):

OAR 340-020-0850 Currently conforming plan and TIP.
OAR 340-020-0860 Project from a conforming plan and TIP.

OAR 340-020-0870 CO and PM10 hot spots.
OAR 340-020-0880 PM 10 control measures.

Project (Not From a Conforming Plan and TIP):

OAR 340-020-0840TCMs.
QAR 340-020-0850 Currently conforming plan and TIP,

GAR 340-020-0870C0O and PM10 hot spots,
OAR 340-020-0880PM 10 control measures.

OAR 340-020-0890 Emissions budget or Emission reduction.
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(3) Ozone nonattainment and Maintenance Areas. In addition to the criteria listed in Table 1

in section (2) of this rule that are required to be satisfied at all times, in 0zone nonattainment
and Maintenance Areas conformity determinations must include a demonstration that the budget
and/or emission reduction tests are satisfied as described in the following:

(2) In ozone nonattainment and Maintenance Areas the budget test must be satisfied as
required by QAR 340-020-0890 for conformity determinations made:

{A) 45 days after a Control Strategy Implementation Plan Revision or Maintenance Plan has
been submiited to EPA, uniess EPA has declared the Motor Vehicle Emissions Budget
inadequate for transportation conformity purposes; or

(B) After EPA has declared that the Motor Vehicle Emissions Budget in a submitted Control

Strategy Implementation Plan Revision or Maintenance Plan is adequate for transportation

conformity purposes.
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(b) In ozone Nonattainment Areas that are required to submit a Control Strategy
Implementation Plan Revision (usually moderate and above areas), the emission reduction tests
must be satisfied as required by OAR 340-020-0900 for conformity determinations made:

{A) During the first 45 days after a Control Strategy Implementation Plan Revision or
Maintenance Plan has been submitted to EPA, unless EPA has declared a Motor Vehicle

Emissions Budget adequate for transportation conformity purposes; or

(B) If EPA has declared the Motor Vehicle Emissions Budget in a submitted Control Strategy
Implementation Plan Revision or Maintenance Plan inadequate for transportation conformity
purposes, and there is no previously established Motor Vehicle Emissions Budget in the
approved implementation plan or a previously submitted Control Strategy Implementation Plan
Revision or Maintenance Plan.

(c) An ozone Nonattaintent Area must satisfy the emission reduction test for NOX, as
required by OAR 340-020-0900, if the implementation plan or plan submission that is
applicabie for the purposes of conformity determinations is a 15% plan or Phase I attainment

demonstration that does not include a Motor Vehicle Emissions Budget for NOX. The
implementation plan will be congidered to establish a Motor Vehicle Emissions Budget for

NOX if the implementation plan or plan submission_contains an explicit NOX Motor Vehicle
Emissions Budget that is intended to act as a ceiling on future NOX emissions, and the NOX

Motor Vehicle Emissions Budget is a net reduction from NOX emissigns levels in 1990,

(d) Ozone Nonattainment Areas that have not submitted a Maintenance Plan and that are not
required to submit a Control Strategy Implementation Plan Revision (usually marginal and
below areas) must satisfy one of the following requirements:

(A) The emission reduction tests required by QAR 340-020-0900; or

(B) The State shall submit to EPA an implementation plan revision that contains Motor
Vehicle Emissions Budgei(s) and an attainment demonstration, and the budget test required by
OAR 340-020-0890 must be satisfied using the submitted Motor Vehicle Emissions Budget(s)

(as described in subsection (3)(a) of this rule),
(e) Notwithstanding subsections (3)(a) and (3Xb) of this rule, moderate and above ozone

Nonattainment Areas with three years of Clean Data that have not submitted 2 Maintenance
Plan and that EPA has determined are not subject to the Clean Air Act reasonable further
progress_and attainment demonstration requirements must satisfy one of the following

requirements:
{A) The emission reduction tests as required by OAR 340-020-0900:

(B) The budget test as required by OAR 340-020-0890, using the Motor Vehicle Emissions
Budgets in the submitted Control Strategy Implementation Plan (subject to the timing
requirements of subsection (3)(a) of this rule); or

(C) The budget test as required by OAR 340-020-0890, using the motor vehicle emissions of
ozone precursors in the most recent vear of Clean Data as Motor Vehicle Emissions Budgets, if
such budgets are established by the EPA rulemaking that determines that the area has Clean
Data.

(4) CO nonattainment and Maintenance Areas. In addition to the criteria listed in Table 1 in
section (2) of this rule that are required to be satisfied at all times, in CO nonattainment and
Maintenance Areas conformity determinations must include a demonstratjon that the hot spot,
budget and/or emission reduction tests are satisfied as described in_the following:

(a) Projects in CO nonattainment or Maintenance Areas must satisfy the hot spot test required
by OAR 340-020-0870 and OAR 340-020-1020 at all times. Until a CO attainment
demonstration or Maintenance Plan is approved by EPA, FHWA/FTA projects must also
satisfy the hot spot test required by OAR 340-020-0870(2),

(b) In CO nonattainment and Maintenance Areas the budget test must be satisfied as required
by QAR 340-020-08%0 for conformity determinations .made:

{A) 45 days after a Control Strategy Implementation Plan Revision or Maintenance Plan has

been submitted to EPA, unless EPA has declared the Motor Vehicle Emissions Budget
inadequate for transportation conformity purposes; or
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(B) After EPA has declared that the Motor Vehicle Emissions Budget in a submitted Control

Strategy Implementation Plan Revision or Maintenance Plan is adequate for transportation

conformity purposes.

{c) Except as provided in subsection {(4)(d) of this rule, in CO Nonattainment Areas the
emission reduction tests must be satisfied as required by OAR 340-020-0900 for conformity
determinations made:

(A) During the first 45 days after a Control Strategy Implementation Plan Revision or
Maintenance Plan has been submitted to EPA, unless EPA has declared a Motor Vehicle

Emissions Budget adequate for transportation conformity purposes; or

(B) If EPA has declared the Motor Vehicle Emissions Budget in a submitted Control Strategy
Implementation Plan Revision or Maintenance Plan inadequate for transportation conformity
purposes, and there is no previously established Motor Vehicle Emissions Budget in the
approved implementation plan or a previously submitted Control Strategy Implementation Plan
Revision or Maintenance Plan,

(d) CO Nonattainment Areas that have not submitted g Maintenance Plan and that are not
required to submit an attainment demonstration (e.g., moderate CO areas with a design value of

12.7 ppm or less or not classified CO areas) must satisty one of the following requirements:
{A) The emission reduction tests required by OAR 340-020-0900:; or
(B) The State shall submit to EPA an implementation plan revision that contains Motor

Vehicle Emissions Budget(s) and an attainment demonstration, and the budget test required by
OAR . 340-020-0890 must be satisfied using the submitted Motor Vehicle Emissions Budget(s)
(as
described in subsection (4)(b) or this rule.

(5) PM10 nonattainment and Maintenance Areas. In addition to the criteria listed in Table 1
in section (2} of this rule that are required to be satisfied at all times, in PM10 nonattainment
and Maintenance Areas conformity determinations must include a2 demonstration that the hot

spot, budget and/or emission reduction tests are satisfied as described in the following:

(a) Projects in PM10 nonattainment or Maintenance Areas must satisfy the hot spot test
required by OAR 340-020-0870 and QAR 340-020-1020.

{b) In PM 10 nonattainment and Maintenance Areas the budget test must be satisfied as
required by OAR 340-020-0890 for conformity determinations made:

(A) 45 days after a Control Strategy Implementation Plan Revision or Maintenance Plan has
been subrnitted to EPA, unless EPA has declared the Motor Vehicle Emissions Budget
inadequate for transportation conformity purposes; or

(B) After EPA has declared that the Motor Vehicle Emissions Budget in a submitted Control
Strategy Implementation Plan Revision or Maintenance Plan is adequate for transportation
conformity purposes.

{c) In PM 10 Nonattainment Areas the emission reduction tests must be satisfied as required
by OAR 340-020-0900 for conformity determinations made:

(A) During the first 45 days after a Control Strategy Implementation Plan Revision or
Maintenance Plan has been submitted to EPA . unless EPA has declared a Motor Vehicle
Emissions Budget adequate for transportation conformity purposes;

(B) If EPA has declared the Motor Vehicle Emissions Budget in a submitted Control Strategy
Implementation Plan Revision or Maintenance Plan inadequate for transportation conformity

purposes. and there is no previously established Motor Vehicle Emissions Budget in the
approved implementation plan or a previously submitted Control Strategy Implementation Plan

Revision or Maintenance Plan: or

(C) If the submitted implementation plan revision is a demonstration of impracticability under

CAA section 1892} 1)(B)(ii) and does not demonstrate attainment,

(6) NO2 nonattainment and Maintenance Areas. In addition to the criteria listed in Table 1 in

section (2) of this rule that are required to be satisfied at ail times, in NO2 nonattainment and

Maintenance Areas conformity determinations must include a demonstration that the budget
and/or emission reduction tests are satisfied as described in the following:
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(a) In NO2 nonattainment and Maintenance Areas the budget test must be satisfied as
required by OAR 340-020-0890 for conformity determinations made:

(A) 45 days after a Control Strategy Implementation Plan Revision or Maintenance Plan has
been submitted to EPA, unless EPA has declared the Motor Vehicle Emissions Budget

inadequate for transportation conformity purposes; or
(B) After EPA has declared that the Motor Vehicle Emissions Budget in a submitted Contrg]
Strategy Implementation Plan Revision or Maintenance Plan is adequate for transportation

conformity purposes.
(b)Y In NO2 Nonattainment Areas the emission reduction tests must be satisfied as required by

QAR 340-020-0900 for conformity determinations made:;

(A) During the first 45 days after a Control Strategy Implementation Plan Revision or
Maintenance Plan has been submitted to EPA, unless EPA has declared a Motor Vehicle
Emissions Budget adequate for transportation conformity purposes: or

(B) If EPA has declared the Motor Vehicle Emissions Budget in a submitted Control Strategy
Implementation Plan Revision or Maintenance Plan inadequate for transportation conformity

purposes, and there is no previously established Motor Vehicle Emissions Budget in the
approved implementation plan or a previously submitted Control Strategy Implementation Plan
Revision or Maintenance Plan,

(7) Non-metropolitan nonattainment and Maintenance Areas. This paragraph applies to any
nonattainment or Maintenance Area (or portion thereof) which does not have a metropolitan
Transportation Plan or TIP and whose projects are not part of the emissions analysis of anv
MPQ's metropolitan Transportation Plan or TIP. This paragraph does not apply to “donut”
areas which are outside the metropolitan planning boundary and inside the
nonattainment/Maintenance Area boundary.

(a) FHWA/FTA projects in all non-metropolitan nonattainment and Maintenance Areas must
satisfy the requirements of OAR 340-020-0810 through 340-020-0830, OAR 340-020-
0840(4).and OAR 340-020-0870 through 340-020-0880. Until EPA approves the Control
Strategy Implementation Plan or Maintenance Plan for a rural CO nonattainment or
Maintenance Area , FHWA/FTA projects must also satisfy the requirements of OAR 340-020-
0870(2) (“Localized CO and PM10 violations (hot spots)”).

(b) Non-metropolitan nonattainment and Maintenance Areas are subject to the budget and/or
emission reduction tests as described in QAR 340-020-0800(3) through 340-020-0800(6), with

the following modifications:

(A) When the requirements QAR 340-020-0890 and 340-020-0900 apply to non-metropolitan
nonattainment and Maintenance Areas, references to “Transportation Plan” or “TIP” should be
taken to mean those projects in the statewide Transportation Plan or statewide TIP which are in
the non-metropolitan nonattainment or Maintenance Area,

(B) In non-metropolitan nonattainment and Maintenance Areas that are subject to OAR 340-
020-0890, FUWA/FTA proiects must be consistent with Motor Vehicle Emissions Budget(s)
for the vears in the timeframe of the attainment demonstration or Maintenance Plan, For vears
after the attainment year (if a Maintenance Plan has not been submitted) or after the last year of
the Maintenance Plan, FHWA/FTA projects must satisfy one of the following requirements:

(i) OAR 340-020-0890:

{(id OAR 340-020-09900 (including regional emissions analysis for NOX in all ozone
nonattainment and Maintenance Areas, notwithstanding OAR 340-020-0900(4)(b)); or

(it} As demonstrated by the air quality dispersion model or other air quality modeling
technique used in the attainment demonstration or Maintenance Plan, the FHWA/FTA project,
in combination with all other Regionally Significant Projects expected in the area in the
timeframe of the statewide Transportation Plan, must not Cause or Contribute to 2 New
Violation of any Standard in_any areas; Increase the Frequency or Severity of any existing
violation of any Standard in any area; or delay timely attainment of any Standard or any
required interim emission reductions or other Milestones in any area. Conirol measures
assumed in the analysis must be enforceable.
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(C) The choice of requirements in paragraph (73b)B) of this rule and the methodology used
to meet the requirements of paragraph {(7¥bYB)(iid)of this rule must be determined through the
interagency Consultation process required in OAR 340-020-0760(2)d)(B)xiii} through which

the relevant recipients of title 23 U.S.C. or Federal Transit Laws funds, the local air quality
agency, the State air quality agency, and the State department of transportation should reach
consensus about the option and methodology selected. EPA and DOT must be Consulted
through this process as well. In_the event of unresolved disputes, conflicts mav be escalated to
the Governor consistent with the procedure in OAR 340-020-0760(3), which applies for any
State air_agency comments on a conformity determination.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, . & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.}

340-020-0810
Criteria and Procedures: Latest Planning Assumptions

(1) The conformity determination, with respect to all other applicable criteria in OAR
340-020-0820 through-248-20-980 340-020-0900, must be based upon the most recent planning
assumptions in force at the time of the conformity determination-
periods—The conformity determination must satisfy the requirements of sections (2) through (6)
of this rule.

(2) Assumptions must be derived from the estimates of current and future population,
employment, travel, and congestion most recently developed by the MPO or other agency
authorized to make such estimates and approved by the MPO. The conformity determinations
must also be based on the latest planning assumptions about current and future background
concentrations.

(3) The conformity determination for each Transportation Plan transpertation-plan and TIP
must discuss how Transit transit-operating policies, including fares and service levels, and
assumed Transit éransit-ridership have changed since the previous conformity determination.

(4) The conformity determination must include reasonable assumptions about Transit transit
service and increases in Transit transit-fares and road and bridge tolls over time.

(5) The conformity determination must use the latest existing information regarding the
effectiveness of the TCMs_and other implementation plan measures which have already been
implemented.

{6) Key assumptions shall be specified and included in the draft documents and supporting
materials used for the interagency and public Consultation sensultatien required by OAR
340-020-0760.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f, & ef, 3-29-95

[NOTE: This rule is inciuded in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-0820
Criteria and Procedures: Latest Emissions Model
(1) The conformity determination must be based on the latest emission estimation model
available. This criterion applies during all periods. It is satisfied if the most current version of
the motor vehicle emissions model specified by EPA for use in the preparation or revision of
implementation plans in that State or area is used for the conformity analysis. Where EMFAC is
the motor vehicle emissions model used in preparing or revising the aApplicable implementation
pPlan, new versions must be approved by EPA before they are used in the conformity analysis.
(2) EPA will Consult eensuk with DOT to establish a grace period following the specification
of any new model.
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(a) The grace period will be no less than three months and no more than 24 months after
notice of availability is published in the Federal Register.

(b) The length of the grace period will depend on the degree of change in the model and the
scope of re-planning likely to be necessary by MPOs in order to assure conformity, If the grace
period will be longer than three months, EPA will announce the appropriate grace period in the
Federal Reglster

Transportation Plan and TIP conformity analyses for which the emissions analysis was begun

during the grace period or before the Federal Register notice of availability of the latest emission

model may continue to use the previous version of the model. Conformity determinations for
projects mav also be based on the previous model if the analysis was begun during the grace
period of before the Federal Repgister notice of availability, and if the final environmental

document for the project is issued no more than three years after the issuance of the draft
gnvironmental document,

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef, 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under GAR 340-020-0047.]

340-020-0830
Crlterxa and procedures Consultatlon

Conformgy rnust be determmed accordmg to the Consultatlon procedures in OAR 340-020-0760

and in the Applicable Implementation Plan, and according to the public involvement procedures
established in compliance with 23 CFR part 450. Until the implementation plan revision
required by 40 CEFR 51.390 is fully approved by EPA, the conformity determination must be
made according to OAR 340-020-0760(1){b) and 340-020-0760(4) and the requirements of 23
CFR part 450.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environtmental Quality Commission under QAR 340-020-0047.]

340-020-0840
Criteria and Procedures: Timely Implementation of TCMs
(1) The Transportation Plan transpertation-plar, TIP or FHWA/FTA project or Regionally

Significant Projects regionally-significant-projeets approved or adopted by a recipient of funds
under title 23 U.S.C. which is not from a conforming plan and TIP must provide for the timely

implementation of TCMSs from the aApplicable ilmplementation pPlan. This-eriterionapplies

(2) For Transportation Plans transpertation-plans, this criterion is satisfied if the following
two conditions are met:

{a) The Transportation Plan transpertatienplan, in describing the envisioned future
transportation system, provides for the timely completion or implementation of all TCMs in the
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aApplicable ilmplementation pPlan which are eligible for funding under title 23 U.S.C. or the
Federal Transit-Aet Laws, consistent with schedules included in the aApplicable ilmplementation
pPlan. Timely implementation of TCMs which are not eligible for funding under title 23 U.S.C.
or the Federal Transit Aet- Laws is required where failure to implement such measure(s) will
jeopardize attainment or maintenance of a Standard standard.

()] Nothmg in the Transportation Plan transpertation-plan interferes with the implementation
of any TCM in the aApplicable iimplementation pPlan.

(3) For TIPs, this criterion is satisfied if the following conditions are met:

(a) An examination of the specific steps and funding source(s) needed to fully implement each
TCM indicates that TCMs which are eligible for funding under title 23 U.S.C. or the Federal
Transit Aet- Laws are on or ahead of the schedule established in the aApplicable ilmplementation
pPlan, or, if such F such TCMs are behind the schedule established in the aApplicable lmplementation
pPlan, the MPO and DOT have determined after Consultation eensultatien in accordance with
OAR 340-020-0760 that past obstacles to implementation of the TCMs have been identified and
have been or are being overcome, and that all State and local agencies with influence over
approvals or funding of TCMs are giving Maximum Priority maximsura-prierity to approval ef or
funding of TCMs over other projects within their control, including projects in locations outside
the nonattainment or Maintenance Area meainteranee-area. Timely implementation of TCMs
which are not eligible for funding under title 23 U.S.C. or the Federal Transit Aet Laws is
required where attainment or maintenance of a Standard stendard is jeopardized.

(b) If TCMs in the sApplicable #implementation pPlan have previously been programmed for
Federal funding but the fands have not been obligated and the TCMs are behind the schedule in
the implementation plan, then the TIP cannot be found to conform if the funds intended for those
TCMs are reallocated to projects in the TIP other than TCMSs, or if there are no other TCMs in
the TIP, if the funds are reallocated to projects in the TIP other than projects which are eligible
for Federal funding urdertSTEA-s intended for air quality improvement projects, e.g., the
Congestion Mitigation and Air Quality Improvement Program.

(c) Nothing in the TIP may interfere with the implementation of any TCM in the aApplicable
ilmpiementation pPlan.

(4) For FHWA/FTA projects and Regionally Significant Projects i
prejeets approved or adopted by a recipient of funds under title 23 U.S.C. which are not from a
conforming Transportation Plan #anspertationplar and TIP, this criterion is satisfied if the
project does not interfere with the implementation of any TCM in the aApplicable
iimplementation pPlan.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-25-95

[NOTE: This rule is included in the State of Oregen Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-0850
Criteria and Procedures: Currently Conforming Transportation Plan and TIP

There must be a currently conforming Transportation Plan transpertation-plan and currently
conformmg TIP at the tlme of pI‘Q]GCt approval ?hm—efﬁeﬁeﬂ—apphes—dwmg-aﬁ-pemds—k-ﬁ
- a

RS5Pe

thfe&gh—349-29—}989—

(1) _Only one conforming Transportation Plan transpestetien-plan or TIP may exist in an area
at any time; conformity determinations of a previous Transportation Plan transpestation-plan or
TIP expire once the current plan or TIP is found to conform by DOT. The conformity

determination on a Transportation Plan transpertatienpian or TIP will also Lapse lapse if
conformity is not determined according to the frequency requirements of OAR 340-020-0750,
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(2) _This criterion is not required to be satisfied at the time of project approval for a TCM

specifically included in the Applicable Implementation Plan, provided that all other relevant
criteria of QAR 340-020-0710 through 340-020-1070 are satisfied.

Stat. Auth.; ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef, 3-29-85

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.]

340-020-0860
Criteria and procedures: Projects from a plan and TIP
(D The pr03ect must come from a conforming plan and programs

If this criterion is not satisfied, the project must satisfy all criteria in Table 1
of OAR 340-020- 0800 for a project not from a conforming Transportation Plan transpertation
plan and TIP. A project is considered to be from a conforming Transportation Plan transpertation
plan if it meets the requirements of section (2) of this rule and from a conforming program if it
meets the requirements of section (3) of this rule._Special provisions for TCMs in an Applicable
Imglementat]on Plan are provided in section (4) of this rule.

(2) A project is considered to be from a conforming Transportation Plan transporation-plan if
one of the following conditions applies:

(a) For projects which are required to be identified in the Transportation Plan transpertation
plan in order to satisfy OAR 340-020-0770_(“Content of Transportation Plans”), the project is
specifically included in the conforming Transportation Plan transpertatien-plan and the project's
Design Concept design-eeneept and Scope seepe have not changed significantly from those which
were described in the Transportation Plan trenspertation-plan, or in a manner which would
significantly impact use of the facility; or

(b) For projects which are not required to be specificaily identified in the Transportation Plan

&&ﬂspeﬁ&aeﬂ-p}&ﬂ the project is identified in the conforming Trapsportation Plan transpertation

ptan, or is consistent with the policies and purpose of the Transportation Plan sranspestation-plan
and will not interfere with other projects specifically included in the Transportation Plan

(3) A project is considered to be from a conforming program if the following conditions are
met:

(a) The project is included in the conforming TIP and the Design Concept desigr-eeneept and
Scope seepe of the project were adequate at the time of the TIP conformity determination to
determine its contribution to the TIP's regional emissions, and_the project Design Concept and
Scope have not changed significantly from those which were described in the TIP;-erin-a-manner

. . : ity and

(b) If the TIP describes a project Design Concept desisreceneept and Scope seepe which
includes project-level emissions mitigation or control measures, Written Commitments wwitten
comsritments-to implement such measures must be obtained from the project sponsor and/or
operator as required by OAR 340-020-1040(a) in order for the project to be considered from a
conforming program. Any change in these mitigation or control measures that would significantly
reduce their effectiveness constitutes a change in the Design Concept design-eoneept and Scope
seope of the project.

(4) TCMs. This criterion is not required to be satisfied for TCMs specifically included in an

Applicable Implementation Plan.

Stat. Auth.: ORS Ch, 468 & 468A
Hist,: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.}

340-020-0870
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Criteria and Procedures: Localized CO and PM-10 Violations (Hot spots)
(1) This section applies at all times. A FHWA/FTA project and any Regionally Significant

Project regionslly-significant-prejeet approved or adopted by a recipient of funds under title 23
U.S.C. must not cause or contribute to any new localized CO or PM,, violations or Increase the

Frequency or Severltv_mefe&se-the—ﬁrequeﬂey-er-seveﬁw of any existing CO or PM,, violations in
CO and PM,, nonattainment and Maintenance Areas maintenanee-areas. —This-criterion-apphes

- This criterion is satisfied if it is demonstrated that no new local violations will
be created and the severity or number of existing violations will not be increased as a result of the
project. —
—23— The demonstration must be performed according to the Consultation requirements of
OAR 340-020-0760(2)(e) and the methodology requirements of OAR 340-020-1020.

(2) _This section applies for CO Nonattainment Areas as described in OAR 340-020-800(4)(a}.
Each project must eliminate or reduce the severity and number of localized CO violations in the
area substantially affected by the project (in CO Nonattainment Areas) according to the
Consultation requirements of QAR 340-020-0760(2)(e) and the methodology requirements of

OAR 340-020-1020. This criterion is satisfied with respect to existing localized CO violations if it
is demonstrated that existing localized CO violations will be eliminated or reduced in severity and
number as a result of the proiect. _

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef, 3-29-93

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.)

340-020-0880
Criteria and Procedures: Compliance with PM,, Control Measures

A FHWA/FTA project and any Regionally Significant Project regionally-significant-projeet
approved or adopted by a recipient of funds under title 23 U.S.C. must comply with PM,, control
measures in the eApplicable implementation pPlan. This criterion applies-during-al-periods—tt-is

satisfied if the project-level conformity determination contains a Written Commitment from the
proiect sponsor to include the final plans, specifications, and estimates for the project those

control measures (for the purpose of limiting PM,, emissions from the construction activities
and/or normal use and operanon assoc1ated w1th the prOJect) contalned in the &Apphcable
ilmplementation pPlan.-are-inel H-the-fie : HAA Fhe

projeet:

Stat, Auth.: ORS Ch, 468 & 468A
Hist.: DEQ 7-1595, f. & ef. 3-29-95

{NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-3047,]

340-020-0890
Criteria and Procedures Motor Vehu:le EInlSSIOIlS Budget {IFmaspertaaeﬂ-Plaﬂ}




(1) The Transportation Plan, TTP, and project not from a conforming Transportation Plan
and TIP must be consistent with the Motor Vehicle Emissions Budget(s) in the Applicable
Implementation Plan (or implementation plan submission). This criterion applies as described in

OAR 340-020-0800(3) through (7). This criterion is satisfied if it is demonstrated that emissions

of the pollutants or poilutant precursors described in paragraph (c) of this section are less than
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or equal to the Motor Vehicie Emissions Budget(s) established in the Applicable
Implementation Plan or implementation plan submission.

(2) Consistency with the Motor Vehicle Emissions Budget(s) must be demonstrated for each
year for which the Applicable (and/or submitted) Implementation Plan specifically establishes
Motor Vehicle Emissions Budget(s), for the last vear of the Transportation Plan's forecast
period, and for any intermediate vears as necessary so that the vears for which consistency is

demonstrated are no more than ten years apart., as follows:
(a) Until a Maintenance Plan is submitted:

A) Emissions in each vear (such as Milestone vears and the attainment vear) for which the
Control Strategy Implementation Plan Revision establishes Motor Vehicle Emissions Budget(s)
must be less than or equal to that year's Motor Vehicle Emissions Budget(s); and

(B) Emissions in vears for which no Motor Vehicle Emissions Budget(s) are specifically
established must be legs than or equal to the Motor Vehicle Emissions Budget(s) established for

the most recent prior year. For example. emissions in vears after the attainment vear
for which the implementation plan does not establish a budget must be less than or equal to the

Motor Vehicle Emissions Budget(s) for the attainment year.

(b) When a Maintenance Plan has been submitted: _

(A) Emissions must be less than or equal to the Motor Vehicle Emissions Budget(s)
established for the last vear of the Maintenance Plan, and for any other years for which the
Maintenance Plan establishes Motor Vehicle Emissions Budgets. If the Maintenance Plan
does not establish Motor Vehicle Emissions Budpgets for any years other than the last year of
the Maintenance Plan, the demonstration of consistency with the Motor Vehicle Emissions
Budeet(s) must be accompanied by a qualitative finding that there are no factors which would
Cause or Contribute to a New Violation or exacerbate an existing violation in the years before
the last year of the Maintenance Plan. The interagency Consultation process required by OAR
340-020-0760 shall determine what must be considered in order to make such a finding:

{B) For years after the last vear of the Maintenance Plan, emissions must be less than or
equal to the Maintenance Plan's Motor Vehicle Emissions Budget(s) for the last year of the
Maintenance Plan; and .

(C) If an approved Control Strategy Implementation Plan has established Motor Vehicle
Emissions Budgets for years in the timeframe of the Transportation Plan, emissions in these
years must be less than or equal to the Control Strategy Implementation Plan's Motor Vehicle
Emissions Budget(s) for these years.

(3) Consistency with the Motor Vehicle Emissions Budget(s) must be demonstrated for each
pollutant or pollutant precursor in OAR 340-020-0730(2) for which the area is in nonattainment
or maintenance and for which the Applicable Implementation Plan {or implementation plan
submission) establishes a Motor Vehicle Emissions Budget.

{4) Consistency_with the Motor Vehicle Emissions Budget(s) must be demonstrated by
including emissions from the entire transportation system, inciuding all Regionally Significant
Projects contained in the Transportation Plan and all other regionally significant highway and
Transit Projects expected in the nonattainment or Mainienance Area in the timeframe of the
Transportation Plan,

(a) Consistency with the Motor Vehicle Emissions Budget(s) must be demonstrated with a
regional emissions analvsis that meets the requirements of OAR 340-020-1010 and 340-020-
0760(2)(e),

{b) The regional emissions analysis may be performed for any vears in the timeframe of the
Transportation Plan provided they are not more than ten vears apart and provided the analysis
is performed for the attainment year (if it is in the timeframe of the Transportation Plan) and
the last year of the plan's Forecast Period. Emissions in vears for which consistency with
Motor Vehicle Emissions Budgets must be demonstrated. as required in section (2) of this rule,
may be determined by interpolating between the yvears for which the regional emissions analysis

is performed.
(5) Motor Vehicle Emissions Budgets in submitted Control Strategy Implementation Plan

Revisions and submitted Maintenance Plans.
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(a) Consistency with the Motor Vehicle Emissions Budgets in submitted Control Strategy
Implementation Plan Revisions or Maintenance Plans must be demounstrated if EPA has
declared the Motor Vehicle Emissions Budget(s) adequate for transportation conformity

purposes, or beginning 45 days after the Control Strategy Implementation Plan Revision or
Maintenance Plan has been submitted (unless EPA has declared the Motor Vehicle Emissions

Budget(s) inadequate for transportation conformity purposes). However, submitted

implementation plans do not supersede the Motor Vehicle Emissions Budgets in approved
implementation plans for the period of years addressed by the approved implementation plan.

(b) If EPA has declared an implementation plan submission's Motor Vehicle Emissions
Budget(s) inadequate for transportation conformity purposes, the inadequate budget(s) shall not
be used to satisfy the requirements of this section. Consistency with the previously established
Motor Vehicle Emissions Budget(s) must be demonstrated. If there are no previous approved
implementation plans or implementation plan submissions with Motor Vehicle Emissions
Budgets, the emission reduction tests required by OAR 340-020-0900 must be satisfied.

(c) If EPA declares an implementation plan submission's Motor Vehicle Emissions

Budget(s) inadequate for transportation conformity purposes more than 45 days after its
submission to EPA. and conformity of a_Transportation Plan or TIP has already been
determined by DOT using the budget(s), the conformity determination will remain valid.
Projects inchuded in that Transportation Plan or TIP could still satisfy OAR 340-020-0850 and
340-020-0860, which require a currently conforming Transportation Plan and TIP to be in
place at the time of a project's conformity determination and that projects come from a
conforming Transportation Plan and TIP.

{d) EPA will not find a Motor Vehicle Emissions Budget in a submitted Control Strategy
Implementation Plan Revision or Maintenance Plan to be adequate for transportation
conformity purposes unless the following minimum criteria are satisfied:

(A) The submitted Control Strategy Implementation Plan revision or Maintenance Plan was
endorsed by the Governor (or his or her designee) and was subject to a State public hearing;

(B) _Before the Control Strategy Implementation Plan or Maintenance Plan was submitted to
EPA, Consultation among federal, State, and local agencies occurred; full implementation pian
documentation was provided to EPA: and EPA's stated concerns, if any, were addressed;

(C) The Motor Vehicle Emissions Budget(s) is clearly identified and precisely quantified;

(D) The Motor Vehicle Emissions Budget(s), when considered together with all other

emissions sources, is consistent with applicable requirements for reasonable further progress,
attainment, or maintenance (whichever is relevant to the given implementation plan

submission):

(E) The Motor Vehicle Emissions Budget(s) is consistent with and clearly related to the
emissions inventory and the control measures in the submitted Control Strategy Implementation
Plan Revision or Maintenance Plan: and

(F) Revisions to previously submitted Control Strategy Implementation Plans or
Maintenance Plans explain and document any changes to previously submitted budgets and
control measures; impacts on point and area source emissions; any changes to established
Safety Margin s (see OAR 340-020-0720 for definition): and reasons for the changes (including
the basis for any changes related to emission factors or estimates of vehicle miles traveled).

(e} Before determining the adeguacy of a submitted Motor Vehicle Emissions Budget, EPA
will review the State's compilation of public comments and response to comments that are
required to be submitted with any implementation plan. EPA will document its consideration of
such comments and responses in a letter to the State indicating the adequacy of the submitted
Motor Vehicle Emissions Budget,

(f) When the Motor Vehicle Emissions Budget(s) used to satisfy the requirements of this

section_are established by an implementation plan submittal that has not vet been approved or

disapproved by EPA, the MPO and DOT's conformity determinations will be deemed to be a
statement that the MPO and DOT are not aware of any information that would indicate that
emissions consistent with the Motor Vehicle Emissions Budget will Cause or Contribute to a
New Violation of any Standard:; Increase the Frequency or Severity of any existing violation of
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apy Standard; or delay timely attainment of any Standard or any required interim emission
reductions or other Milestones.

Stat, Auth,: ORS Ch, 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is inchuded in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.)

340-020-0900
Criteria and Procedures: Meter—vehicle Emissions Budget- (P} _Emission Reductions in
Areas Without Motor Vehicle Emissions Budgeis.

(1) The Transportation Plan, TIP, and project not from a conforming Transportation Plan

and TIP must contribute to emissions reductions. This criterion applies as described in OAR
340-020-0800(3) through 340-020-0800(7). It applies to the net effect of the action

{Trapsportation Plan, TIP, or project not from a conforming Transportation Plan and TIP) on
motor vehicle emissions from the entire transportation system.

A-1pg. 33




(2) This criterion may be met in moderate and above ozone Nonattainment Areas that are

subject to the reasonable further progress requirements of CAA section 182(b)1) and in
moderate with design value greater than 12.7 ppm and serious CO Nonattainment Areas if a
regional emissions analysis that satisfies the requirements of OAR 340-020-1010 and sections
(5) through (8) of this rule demonstrates that for each analysis vear and for each of the
pollutants described in section (4) of this rule;

(a) The emissions predicted in the “Action” scenario are legs than the emissions predicted
in the “Baseline” scenario, and this can be reasonably expected to be true in the periods

between the analysis years: and
(b) The emissions predicted in the “Action” scenario are lower than 1990 emissions by any

nonzero amount.

(3) This criterion may be met in PM 10 and NO2 Nonattainment Areas: marginal and below
ozone Nonattainment Areas and other ozone Nonattainment Areas that are not subject to the
reasonable further progress requirements of CAA section 182(b)(1); and moderate with design
value less than 12.7 ppm and below CO Nonattainment Areas if a regional emissions analysis
that satisfies the requirements of QAR 340-020-1010 and sections (5) through (8) of this rule
demonstrates that for each analysis vear and for each of the pollutants described in section (4)
of this rule, one of the following requirements is met:

(a) The emissions predicted in the “Action” scenario are less than the emissions predicted
in the “Baseline” scenario, and this can be reasonably expected to be true in the periods
between the analysis years: or

(b) The emissions predicted in the “Action” scenario are not greater than baseline
emissions. Baseline emissions are those estimated to have occurred during calendar year 1990,
unless an implementation plan revision defines the baseline emissions for a PM10 area to be

those occurring in a different calendar year for which a baseline emissions_inventory was
developed for the purpose of developing a Control Strategy Implementation Plan.

(4) Pollutants. The regional emissions analysis must be performed for the following
pollutants:

(a) VOC in ozone areas;

(b) NOX in ozone areas. unless the EPA Administrator determines that additional
reductions of NOX would not contribute to attainmeni:

(¢} CO in CO areas:

(d) PM10 in PM10 areas;

(e) Transportation-related precursors of PM10 in PM 10 nonattainment and Maintenance
Areas if the EPA Regional Administrator or the director of the State air agency has made a
finding that such precursor emissions from within the area are a significant contributor to the
PM 10 nonattainment problem and has so notified the MPO and DOT; and '

(H) NOX in NO2 areas,

(5) Analysis vears. The regional emissions analysis must be performed for analysis years

that are no more than ten years apart. The first analysis year must be no more than five vears
beyond the year in which the conformity determination is being made. The last year of a

Transportation Plan's Forecast Period must also be an analysis year.
(6) “Baseline” scenario. The regional emissions analysis required by sections (2) and (3) of

this rule must estimate the emissions that would result from the “Baseline” scenario in each
analysis vear. The “Baseline” scenario must be defined for each of the analysis vears. The

i

‘Baseline” scenario is the future transportation system that will result from current programs,

including the following (except that exempt projects listed in OAR 340-020-1050 and projects

exempt from regional emissions analysis as listed in OAR 340-020-1060 need not be explicitly
considered):

a) All in-place regionally significant highway and Transitfacilities, services and activities;

(b) All ongoing travel demand management or transportation system management activities;

and

(c) Completion of all Regionally Significant Projects, regardless of funding source, which

are currently under construction or are undergoing right-of-way acquisition (except for
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hardship acquisition and protective buying); come from the first year of the previously

conforming Transportation Plan and/or TIP; or have completed the NEPA process.
{7 “Action” scenario. The regional emissions analvsis required by sections (2) and (3) of

this rule must estimate the emissions that would result from the “Action” scenario in each
analysis vear. The “Action” scenario must be defined for each of the analysis years. The
“ Action” scenario is the transportation system that would result from the implementation of the

proposed action (Transportation Plan, TIP, or project not from a conforming Trangportation
Plan and TIP) and all other expected Regionally Significant Projects in the Nonattainment
Area. The “Action” scenario must include the following (except that exempt projects listed in

0OAR 340-020-1050 and projects exempt from regional emissions analysis as listed in QAR
340-020-1060 need not be explicitly considered).
{a) All facilities, services, and activities in the “Baseline” scenario;

(b} Completion of all TCMs and Regionally Significant Projects (including facilities,

services. and activities) specifically identified in the proposed Transportation Plan which will
be

operational or in effect in the analysis vear, except that regulatory TCMs may not be assumed
to begin at a future time unless the regulation is already adopted by the enforcing jurisdiction or

the TCM is_identified in the Applicable Implementation Plan;

{c) All travel demand management programs and transportation system management
activities known to the MPO, but not included in the Applicable Implementation Plan or
utilizing any Federal funding or approval, which have been fully adopted and/or funded by the
enforcing jurisdiction or sponsoring agency since the last conformity determination;

{d) The incremental effects of any travel demand management programs and transportation

system management activities known to the MPQ, but not included in the Applicable
Implementation Plan or utilizing any Federal funding or approval, which were adopted and/or
funded prior to the date of the last conformity determination, but which have been modified
since then to be more stringent or effective:

(e) Completion of all expected regionally significant highway and Transit Projects which
are not from a conforming Transportation Plan and TIP: and

(H) Completion of all expected regionally significant non-FHWA/EFTA highway and Transit
Projects that have clear funding sources and commitments leading toward their implementation
and completion by the analysis year.

(8) Projects not from a conforming Transportation Plan and TIP. For the regional emissions
analysis required by sections (2} and (3) of this rule, if the project which is not from a
conforming Transportation Plan and TIP is a modification of a project currently in the plan or
TIP, the “Baseline” scenario must include the project with its original Design Concept and
Scaope. and the “Action” scenario must include the project with its new Design Concept and
Scope.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.}

340-020-0910

Consequences of Control Strategy Implementation PlanFailures.
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(1) Disapprovals.

a) If EPA disapproves any submitied Control Strategy Implementation Plan Revision {(with
or without a Protective Finding), the conformity status of the Transportation Plan and TIP shall

Lapse on the date that highway sanctions as a result of the disapproval are imposed on the
Nonattainment Area under section 179(b¥(1) of the CAA. No new Transportation Plan, TIP, or
project may be found to conform until another Control Strategy Implementation Plan Revision
fulfilling the same CAA requirements is submitted and conformity to this submission is
determined.

If EPA disapproves a submitted Control Strategy Implementation Plan Revision without

making a Protective Finding. then beginning 120 days after such disapproval, only projects in
the first three vears of the currently conforming Transportation Plan and TIP may be found to
conform. This means that beginning 120 days after disapproval without a Protective Finding,
no Transportation Plan, TIP, or project not in the first three years of the currently conforming
plan and TIP may be found to conform until another Control Strategy Implementation Plan

Revision

fulfilling the same CAA requirements is submitted and conformity to this submission is
determined. During the first 120 days following EPA's disapproval without a Protective
Finding, Transportation Plan, TIP, and project conformity determinations shall be made using
the Motor Vehicle Emissions Budget(s) in the disapproved Control Strategy Implementation

Plan, unless another Control Strategy Implementation Plan Revision has been submitted and its
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Motor Vehicle Emissions Budget(s) applies for transportation conformity purposes, pursuant to
OAR 340-020-0800,

(c) In disapproving a Control Strategy Implementation Plan Revision, EPA would give a
Protective Finding where a submitted plan contains adopted control measures or Written
Commitments to adopt enforceable control measures that fully satisfy the emissions reductions
requirements relevant to the statutory provision for which the implementation plan revision was
submitted. such as reasonable further progress or attainment.

(2) Failure to submit and incompleteness. In areas where EPA notifies the State, MPO, and
DOT of the State's failure to submit a Control Strategy Implementation Plan or submission of
an_incomplete Contro| Strategy Implementation Plan Revision (either of which initiates the
sanction process under CAA sections 179 or 110(m)). the conformity status of the
Transportation Plan and TIP shall Lapse on the date that hishway sanctions are imposed on the
Nonattainment Area for such failure under section 179(b)(1) of the CAA, unless the failure has
been remedied and acknowledged by a letter from the EPA Regional Administrator,

{3) Federal implementation plans. If EPA promulgates a Federal implementation plan that

contains Motor Vehicle Emissions Budget(s) as a result of a State failure. the conformity Lapse

imposed by this section because of that State failure is removed.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1993, f. & ef, 3-29-05

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f, & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]
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Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047 ]

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1993, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.}
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Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1993, f. & ef, 3.29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.1




Stat. Auth.: ORS Ch. 468 & 468A
Hist,: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f, & ef. 3-20-95

[NOTE: This rule is included in the State of Oregen Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.]
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Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1993, f. & ef, 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-1600
Requirements for Adoption or Approval of Projects by_Other Recipients of Funds
Designated under title 23 U.S.C. or the Federal Transit-Aet Laws

- viyie -y g




(1) Except as provided in section 2 of this rule, no recipient of Federal funds designated
under title 23 U.S.C. or the Federal Transit Laws shall adopt or approve a regionally
significant highway or Transit Project, regardless of funding source, unless the recipient finds

that the requirements of one of the following are met:
(a} The project was included in the first three years of the most recently conforming

Transportation Plan and TIP (or the conformity determination’s regional emissions analyses),
even if conformity status is currently Lapsed; and the project's Design Concept and Scope has
not changed significantly from those analyses;

{(b) There is a currently conforming Transportation Plan and TIP, and a new regional
emissions analysis including the project and the currently conforming Transportation Plan and
TIP demonstrates that the Transportation Plan and TIP would still conform if the project were
implemented (consistent with the requirements of QAR 340-020-0890 and/or 340-020-0900 for

a project not from a conforming Transportation Plan and TIP); or

(c) Where applicable, as established in OAR 340-020-1020, project level Hot-Spot Analysis
criteria have been satisfied.

(2) In non-metropolitan nonattainment and Maintenance Areas subject to OAR 340-020-
0800(7), no recipient of Federal funds designated under title 23 U.S.C. or the Federal Transit
Laws shall adopt or approve a regionally significant highway or Transit Project. regardless of
funding source, unless the recipient finds that the requirements of one of the following are met:

(a) The project was included in the regional emissions analysis supporting the most recent
conformity determination for the portion of the statewide Transportation Plan and TIP which
are in the nonattainment or Maintenance Area, and the project's Design Concept and Scope has
not changed significantly;

(b) A new regional emissions analysis including the project and all other Regionally
Significant Projects expected in the nonattainment or Maintenance Area demonstrates that those
projects in the statewide Transportation Plan and statewide TIP which are in the nonattainment
or Maintenance Area would still conform if the project were implemented (consistent with the
requirements of OAR 340-020-890 and/or 340-020-900 for projects not from a conforming

Transportation Plan and TIP); or
{¢) Where applicable, as established in OAR 340-020-1020, project level Hot-Spot Analysis

criteria have been satisfied.

Stat. Auth,: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregen Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.}

340-020-1010
Procedures for Determining Regional Transportation-Related Emissions




(1) General requirements.
(a) The regional emissions analysis required by QAR 340-020-0890 and 340-020-0900 for

the Transportation Plan, TIP, or project not from a conforming plan and TTP must include all
Regionally Significant Projects expected in the nonattainment or Maintenance Area. The
analysis shall include FHWA/FTA projects proposed in the Transportation Plan and TIP and all
other Regionally Significant Projects which are disclosed to the MPO as required by QAR 340-
020-0760. Projects which are not regionally significant are not required to be explicitly
modeled, but vehicle miles traveled (VMT) from such projects must be estimated in accordance
with reasonable professional practice. The effects of TCMs and similar projects that are not
regionally significant may also be estimated in accordance with reasonable professional
practice.

(b) The emissions analysis may not include for emissions reduction credit any TCMs or
other measures in the Applicable Implementation Plan which have been delayed beyond the
scheduled date(s) until such time as their implementation has been assured. If the measure has
been partially implemented and it can be demonstrated that it is providing quantifiable emission
reduction benefits, the emissions analysis may include that emissions reduction credit.
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{c¢) Emissions reduction credit from projects, programs, or activities which require a
regulatory action in order to be implemented may not be included in the emissions analysis
unless:

(A) The regulatory action is already adopted by the enforcing jurisdiction;

(B) The project, program, or activity is included in the Applicable Implemeniation Plan;
(C) The Control Strategy Implementation Plan submission or Maintenance Plan submission
that establishes the Motor Vehicle Emissions Budget(s) for the purposes of OAR 340-020-0890

contains a Written Commitment to the project, program, or activity by the agency with
authority to implement it; or

(D) EPA has approved an opt-in to a Federally enforced program, EPA has promulgated the
program (if the controj program is a Federal responsibility, such as vehicle tailpipe Standards),
or the Clean Air Act requires the program without need for individual State action and without
any discretionary authority for EPA to set its stringency. delay its effective date. or not
implement the program,

(d) Emissions reduction credit from control measures that are not included in the
Transportation Plan and TIP and that do not require a regulatory action in order to be
implemented may not be included in the emissions analvsis unless the conformity determination
includes Written Commitments to implementation from the appropriate entities.

(A) Persons or entities voluntarily committing to control measures must comply with the
obligations of such commitments.

(B) The conformnity implementation plan revision required in 40 CFR 51.390 must provide
that Written Commitments to control measures that are not included in the Transportation Plan
and TTP must be obtained prior to a conformity determination and that such
commitments must be fulfilled,

(e) A regional emissions analysis for the purpose of satisfying the requirements of OAR 340-
020-0900 must make the same assumptions in both the “Baseline” and “Action” scenarios
regarding control measures that are external to the transportation system itself, such as vehicle
tailpipe or evaporative emission Standards, limits on gasoline volatility, vehicle inspection and
maintenance programs, and oxygenated or reformulated gasoline or diesel fuel.

(f) The ambient temperatures used for the regional emissions analysis shall be consistent
with those used to establish the emissions budget in the Applicable Implementation Plan. All
other factors, for example the fraction of travel in a hot stabilized engine mode, must be
consistent with the Applicable Implementation Plan, unless modified after interagency
Consultation according to QAR 340-020-0760(2)(e) to incorporate additional or more
geographically specific information or represent a logically estimated trend in such factors
beyond the period considered in the Applicable Implementation Plan.

(g) Reasonable methods shall be used to estimate nonattainment or Maintenance Area VMT
on off-network roadways within the urban Transportation Planning area, and on roadways
outside the urban transportation planning area.

o) a¥a e e LU= )
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(2) Regional emissions analysis in serious, severe. and extreme ozone Nopattainment Areas
and serious CO Nonattainment Areas must meet the requirements of subsections (2)(a) through

(¢) of this rule if their metropolitan planning area contains an urbanized area population over
200,000,

(2) By January 1, 1997, estimates of regional transportation- related emissions used to
support conformity determinations must be made at a minimum using network-based travel
models according to procedures and methods that are available and in practice and supported
by current and available documentation. These procedures, methods, and practices are
available from DOT and will be updated periodically. Agencies must discuss these modeling
procedures and practices through the interagency Consultation process, as required by OAR
340-020-0760(2)(e). Network-based travel models must at a minimum satisfy the followin

requirements:
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{A) Network-based travel models must be validated against observed counts (peak and off-

peak, if possible) for a base year that is not more than 10 years prior to the date of the
conformity determination. Model forecasts must be analyzed for reasonableness and compared
to historical trends and other factors, and the resulis must be documented;

(B} Land use, population, employment. and other network-based travel model assumptions
must be documented and based on the best available information;

(C) Scenarios of land development and use must be consistent with the future transportation

system alternatives for which emissions are being estimated. The distribution of employment
and residences for different transportation options must be reasonable;

(D) A capacity-sensitive assignment methodology must be used, and emissions estimates
must be based on a methodology which differentiates between peak and off-peak link volumes
and speeds and uses speeds based on final assigned volumes;

(E) Zone-to-zone travel impedances used to distribute trips between otigin and destination
pairs must be in reasonable agreement with the travel times that are estimated from final
assigned traffic volumes. Where use of Transit currently is anticipated to be a significant
factor in satisfying transportation demand, these times should also be used for modeling mode
splits; and

(F) Network-based travel models must be reasonably sensitive to changes in the time(s),
cost(s), and other factors affecting travel choices.

(b) Reasonable methods in accordance with good practice must be used to estimate traffic

speeds and delays in a manner that is sensitive to the estimated volume of travel on each
roadway segment represented in the network-based travel model,

(¢) Highway Performance Monitoring Svstem (HPMS) estimates of vehicle miles traveled
(VMT) shall be considered the primary measure of VMT within the portion of the
nonattainment or Maintenance Area and for the functional classes of roadways included in
HPMS, for urban areas which are sampled on a separate urban area basis. For areas with
network-based fravel models, a factor (or factors) may be developed to reconcile and calibrate
the network-based travel model estimates of VMT in the base year of its validation to the
HPMS estimates for the same period, These factors may then be applied to model estimates of
future VMT. In this factoring process, consgideration will be given to differences between
HPMS and network-based travel models, such as differences in the facility coverage of the

HPMS and the modeled network description. Locally developed count-based programs and
other departures from these procedures are permitted subject to the interagency Consultation

procedures of OAR 340-020-0760(2)(e).

(3)All other metropolitan Nonattainment Areas nenattaimment-areas shall comply with the
following requirements after January 1, 1996:

(a)Estimates of regional transportation-related emissions used to support conformity
determinations must be made according to the procedures which meet the requirements in sections
(3)(b) and (c) of this rule.

(b)Procedures which satistfy some or all of the requirements of section (2) of this rule shali be
used in all areas not subject to section (2) of this rule where those procedures have been the
previous practice of the MPO.

(c)At a minimum, these areas shall estimate emissions using methodologies and procedures
which possess the following attributes:

(A)a network based travel demand model which describes the network in sufficient detail to
capture at least 85 percent of the vehicle trips;

(B)an ability to generate plausible vehicle trip tables based on current and future land uses and
travel options in the region;

(C)software, or other appropriate procedures, to assign the full spectrum of vehicular traffic
including, where possible, truck traffic, to the network;

(D)other modes of travel shall be estimated in accordance with reasonable professional practice
either quantitatively or qualitatively;
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(E)sufficient field observations of traffic (e.g. average speeds, average daily volumes, average
peaking factors for specific links that are directly identifiable in the network) to calibrate the
traffic assignment for base year data;

(F)software, or other appropriate procedures, to calculate emissions based on network flows
and link speeds, and as necessary, to refine speed estimates from assigned traffic;

(G)software, or other appropriate procedures, to account for additional "off-model"
transportation emissions; and

(H)estlmates of future ]and uses sufﬁc1ent to allow projections of future emissions.

(4) PMlO from constructlon-related fuszltlve dust _
a) For areas in which the implementation plan does not identify construction-related fugitive

PM10 as a contributor to the nonattainment problem, the fugitive PM10 emissions associated
with highway and Transit Project construction are not required to be considered in the regional
emissions analysis.

(b) In PM 10 nonattainment and Maintenance Areas with implementation plans which
identify construction-related fugitive PM10 as a contributor to the nonattainment problem. the
regional PM10 emissions analysis shall consider construction-related fugitive PM10 and shall

account for the level of construction activity, the fugitive PM10 control measures in the
Agphcable Implementatlon Plan, and the dust~producmg cagacny of the Qroposed activities,
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(5) Reliance o.n previous regional emissions analysis.
a) The TIP may be demonstrated to satisfy the requirements of OAR 340-020-0890 (“Motor
Vehicle Emissions Budget™) or 340-020-0900 (“FEmission reductions in areas without Motor

Vehicle Emissions Budgets™ without new regional emissions analysis if the regional emissions

analysis already performed for the plan also applies to the TIP, This requires a demonstration
that:

(A) The TIP contains all projects which must be started in the TIP's timeframe in order to

achieve the highway and Transit system envisioned by the Transportation Plan;

(B)_All TIP projects which are regionally significant are included in the Transportation Plan
with Design Concept and Scope adequate to determine their contribution to the Transportation
Plan’s regional emissions at the time of the Transportation Plan's conformity determination:
and

{C) The Design Concept and Scope of each Regionally Significant Project in the TIP is not

significantly different from that described in the Transportation Plan.

(b) A project which is not from a conforming Transportation Plan and a conforming TIP
may be demonstraied to satisfy the requirements of QAR 340-020-0890 or 340-023-0900
without additional regional emissions analysis if allocating funds to the project will not delay
the
implementation of projects in the Transportation Plan or TTP which are necessary to achieve the
highway and Transit system envisioned by the Transportation Plan, and if the project is either:

(A) Not regionally significant; or

(B) Included in the conforming Transportation Plan (even if it is not specifically included in
the latest conforming TIP) with Design Concept and Scope adequate to determine its

contribution to the Transportation Plan's regional emissions at the time of the Transportation
Plan's conformity determination, and the Design Concept and Scope of the project is not

significantly different from that descrlbed in the Transportation Plan.

Stat, Auth.: ORS Ch. 468 & 468A
Hist.; DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-1020
Procedures for Determmmg Localized CO ancl PMm Concentratlons (Hot-Spot Analysm)
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(1) CO Hot-Spot Analysis.
(a) The demonstrations required by QAR 340-020-0870 (“Localized CO and PM10

violations™) must be based on guantitative analysis using the applicable air guality models, data

bases, and other requirements specified in 40 CFR part 51, Appendix W (Guideline on Air
Quality Models). These procedures shall be used in the following cases. unless different
procedures developed through the interagency Consultation process required in QAR 340-020-
0760 and approved by the EPA Regional Administrator are used:

(A) For projects in or affecting locations, areas, or categories of sites which are identified

in the Applicable Implementation Plan as sites of violation or possible violation;
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(B) For proiects affecting intersections that are at Level-of- Service D, E, or F, or those
that will change to Level-of-Service D, E, or F because of increased traffic volumes related to
a new FHWA/FTA funded or approved project in the vicinity;

(C) For any project affecting one or more of the top three intersections in the nonattainment
or Maintenance Area with highest traffic volumes, as identified in the Applicable
Implementation Plan; and

(D) For any project affecting one or more of the top three intersections in the
nonattainment or Maintenance Area with the worst level of service, as identified in the
Applicable Implementation Plan,

(b) In cases other than those described in subsection (1)(a) of this rule, the demonstrations

required by OAR 340-020-0870 may be based on either:
(A) Quantitative methods that represent reasonable and commen professional practice; or

{B) A gualitative consideration of local factors, if this can provide a clear demonstration

that the requirements of OAR 340-020-0870 are met.

(2) PM10 Hot-Spot Analysis .

(a) The hot-spot demonstration required by OAR 340-020-0870 must be based on
quantitative analysis methods for the following types of projects:

(A) Projects which are located at sites at which violations have been verified by
monitoring:;

(B) Projects which are located at sites which have vehicle and roadway emission and
dispersion characteristics that are essentially identical to those of sites with verified violations
(including sites near one at which a violation has been monitored); and

(C) New or expanded bus and rail terminals and transfer points which increase the number
of diesel vehicles congregating at a single location,

(b} Where quantitative analysis methods are not required, the demonstration required by
OAR 340-020-0870 mayv be based on a gualitative consideration of local factors.

{c) The identification of the sites described in paragraphs (2)(a)(A) and (2)}(a)}(B) of this
rule, and other cases where quantitative methods are appropriate, shall be determined through
the interagency Consultation process required in QAR 340-020-0760. DOT may chogse to
make a categorical conformity determination on bus and rail terminals or transfer points based
on appropriate modeling of various terminal sizes, configurations. and activity levels.

(d) The requirements for quantitative analysis contained in this section (2) will not take
effect until EPA releases modeling guidance on this subject and announces in the Federal
Register that these requirements are in effect.

(3} General requirements.

(a) Estimated pollutant concentrations must be based on the total emissions burden which
may result from the implementation of the project. summed together with future background
concentrations. The total concentration must be estimated and analyzed at appropriate receptor
locations in the area substantially affected by the project.

(b) Hot-Spot Analyses must include the entire project. and may be performed only after the
major design features which will significantly impact concentrations have been identified. The
future background concentration should be estimated by multiplying current background by the
ratio of future to current traffic and the ratio of future to current emission factors.

{c) Hot-Spot Analysis assumptions must be consistent with those in the regional emissions
analysis for those inputs which are required for both analvses.

(d) PM10 or CQ mitigation or control measures shall be assumed in the Hot-Spot Analysis

only where there are Written Commitments from the project sponsor and/or operator to
implement such measures, as required by OAR 340-020-1040(1).

(e} CO and PM10 Hot-Spot Analyses are not required to congider construction-related
activities which cause temporary increases in emissions. Each site which is affected by
construction-related activities shall be considered separately. using established “Guideline”
methods. Temporary increases are defined as those which occur only during the construction
phase and last five vears or less at any individual site.
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Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1993, f, & ef. 3-29-95

[NOTE: This rufe is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Cornmission under OAR 340-020-0047.]

340-020-1030 [
Using the Motor Vehicle Emissions Budget in the Applicable Implementation Plan (or
Implementation Plan Submission)

(1) In interpreting an aApplicable ifmplementation pPlan, or implementation plan submission
with respect to its Motor Vehicle Emissions Budget(s) metorvehicle-emissions-budaet(s), the
MPO and DOT may not infer additions to the budget(s) that are not explicitly intended by the
implementation plan, or submission. Unless the implementation plan explicitly quantifies the
amount by which motor vehicle emissions could be higher while still allowing a demonstration of
compliance with the Milestone milestose, attainment, or maintenance requirement and explicitly |
states an intent that seme or all of this additional amount should be available to the MPO and -

DOT in the emission budget for conformity purposes, the MPO or ODOT may not interpret the
budget to be higher than the implementation plan's estimate of future emissions. This applies in
particular to aApplicable ilmplementation pPlans, or submissions, which demonstrate that after |
implementation of control measures in the implementation plan:

(a) Emissions from all sources will be less than the total emissions that would be consistent
with a required demonstration of an emissions reduction Milestone smilestone; |

(b) Emissions from all sources will result in achieving attainment prior to the attamment
deadline or ambient concentrations in the attainment deadline year will be lower than needed to
demonstrate attainment; or

(c) Emissions will be lower than needed to provide for continued maintenance.

(2) If an eApplicable iimplementation pPlan submitted before November 24, 1993, [
demonstrates that emissions from all sources will be less than the total emissions that would be
consistent with attainment and quantifies that "Safety Margin safety-margin," the State may submit
a SIP revision which assigns some or all of this Safety Margin sefety-marsin to highway and
Transit transit-mobile sources for the purposes of conformity. Such a SIP revision, once it is
endorsed by the Governor and has been subject to a public hearing, may be used for the purposes
of transportation conformity before it is approved by EPA.

(3) A conformity demonstration shall not trade emissions among budgets which the

aApplicable ilmplementation pPlan, or implementation plan submission, allocates for different
pollutants or precursors, or among budgets allocated to motor vehicles and other sources, witheut
a-SH-revision-or-a-SH-which- unless the implementation plan establishes mechanisms for such
trades.

(4) If the eApplicable ilmplementation pPlan, or implementation plan submission, estimates
future emissions by geographic subarea of the Nonattainment Area pepatiainment-area, the MPO
and DOT are not required to consider this to establish subarea budgets, unless the #Applicable
ilmplementation pPlan, or implementation plan submission, explicitly indicates an intent to create
such subarea budgets for purposes of conformity.

(5) If 2 Nonattainment Area nenatiainment-area includes more than one MPO, the SIP may
establish Motor Vehicle Emissions Budgets metor-vehicle-emissions-budgets-for each MPO, or
else the MPOs must collectively make a conformity determination for the entire Nonattainment
Area nonpattainment-ares.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.]
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340-020-1040
Enforceability of Design Concept and Scope and Project-Level Mitigation and Control
Measures

(1) Prior to determining that a Transportation Project transpertation-prejest is in conformity,
the MPO, ODOT, other recipient of funds designated under title 23 U.S.C. or the Federal Transit
#et Laws, FHWA, or FTA must obtain from the project sponsor and/or operator Written
Commitments wiitten-commitinents-to implement in the construction of the project and operation
of the resulting facility or service any project-level mitigation or control measures which are
identified as conditions for NEPA pProcess eCornpletion with respect to local PM,, or CO
unpacts Before meking- a conformity determinations is made, Written Commitments weritten
commitrrents-must also be obtained for project-level mitigation or control measures which are
conditions for making conformity determinations for a Transportation Plan transpertation-plas or
TIP and included in the project Design Concept desigreoneept and Scope seepe which is used in
the regional emissions analysis required by sections OAR 340-020-0890 (“Motor. Vehicle
Emissions Budget™) and 340-020-0900 ;“Emassmn reductions in areas without Motor Vehicle

Emissions Budgets™) th R or used in the
project-level Hot-Spot Analvs1s het—spe%—&ﬂ&lj‘ﬁ-lﬁ reqmred by OAR 340 020-0870—&&61—349—2@-929

(2) Project sponsors voluntarily committing to mitigation measures to facilitate positive
conformity determinations must comply with the obligations of such commitments.

(3) The implementation plan revision required in 40 CFR 51.390 shall provide that Written
Commitments eomsnitments-to mitigation measures must be obtained prior to a positive
conformity dcterrmnatlon and that prolect sponsors must comply with such commitments.

4) A :t s—if If the MPQ, ODOT or project
sponsor beheves the rmtlgatlon or control measure is no longcr necessary for conformity, the
project sponsor or operator may be relieved of its obligation to implement the mitigation or
control measure if it can demonstrate that the applicable hot-spot requirements of OAR
340-020-0870,_emission budget requirements of 340-020-0890, and emission reduction
requirements of 340-020-0900 are satisfied without the mitigation or control measure, and so
notifies the agencies involved in the interagency Consultation eensuitation process required under
OAR 340-020-0760. The MPO and DOT must eesfirm-find that the Transportation Plan

and TIP still satisfy the applicable requirements of OAR 340-020-0890 and
340-020-0900 and that the project still satisfies the requirements of OAR 340-020-0870, and
therefore that the conformity determinations for the Transportation Plan transpestationplan, TIP

and project are still valid._This finding is subject to the applicable public Consultation
reguirements in QAR 340-020-0760(4) for conformity determinations for projects.

Stat. Auth,: ORS Ch, 468 & 468A
Hist.: DEQ 7-1995, f. & ef, 3-29-05

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality
Commission under OAR 340-020-0047.]

340-020-1050
Exempt Projects

Notwithstanding the other requirements of this rule, highway and Transit Projects transit
prejeets-of the types listed in Table 2 are exempt from the requirement that-a- to determine
conformity-determinationbe-made. Such projects may proceed toward implementation even in
the absence of a conforming Transportation Plan transpestation-plan and TIP. A particular action
of the type listed in Table 2 of this section is not exempt if the MPO or ODOT in Consultation
eensuttation with other agencies under OAR 340-020-0760(3)(b)&(d), and the EPA, and the
FHWA (in the case of a Highway Project highway-projeet) or the FTA (in the case of a Transit
Project transit-prejeet) concur that it has potentially adverse emissions impacts for any reason.
States and MPOs must ensure that exempt projects do not interfere with TCM implementation.
Table 2 follows:
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Table 2 - Exempt projects

SAFETY

Railroad/highway crossing.

Hazard elimination program,

Safer non-Federal-aid system roads.

Traffic control devices and operating assistance _other than signalization projects.
Shoulder improvements.

Increasing sight distance.

Safety improvement program.-etherthan-signalization-projeets:
Raitroad/highway crossing warning devices.

Guardrails, median barriers, crash cushions.

Pavement resurfacing and/or rehabilitation.

Pavement marking demonstration.

Emergency relief (23 U.S.C. 125).

Fencing.

Skid treatments.

Safety roadside rest areas.

Adding medians,

Truck climbing lanes outside the urbanized area.

Lighting improvements.

Widening narrow pavements or reconstructing bridges (no additional travel lanes).
Emergency truck pullovers.

MASS TRANSIT

Operating assistance to Transit transit-agencies.

Purchase of support vehicles.

Rehabilitation of Transit transit-vehicles.t

Purchase of office, shop, and operating equipment for existing facilities,

Purchase of operating equipment for vehicles (e.g., radios, fareboxes, lifts, etc.),

Construction or renovation of power, signal, and communications systems.

Construction of small passenger shelters and information kiosks.

Reconstruction of renovation of Transit ¢eansit-buildings and structures (e.g., rail or bus buildings, storage and
maintenance facilities, stations, terminals, and ancillary structures).

Rehabilitation or reconstruction of track structures, track, and trackbed in existing rights-of-way.
Purchase of new buses and rail cars to replace existing vehicles or for minor expansions of the fleet.!
Construction of new bus or rail storage/maintenance facilities categorically excluded in 23 CFR 771.

AIR QUALITY

Continuation of ride-sharing and van-pooling promotion activities at current levels.
Bicycle and pedestrian facilities.

OTHER

Specific activities which do not involve or lead directly to construction such as:

Planning and technical studies.

Grants for training and research programs.

Planning activities conducted pursuant to titles 23 and 49 U.S.C.

Federal-aid systems revisions.
Engineering to assess social, economic, and environmental effects of the proposed action or alternatives to that action.
Noise attenuation.

Emergency or hardship #advance land acquisitions (23 CFR 712 or 23 CFR 771).

Acquisition of scenic easements.

Plantings, landscaping, etc.

Sign removal.

Directional and informational signs.

Transportation enhancernent activities {except rehabilitation and operation: of historic transportation buildings, structures,
or facilities). .

Repair of damage caused by natural disasters, civil unrest, or terrorist acts, except projects involving substantial
functional, locational or capacity changes.
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Note: ' In PM, nonattainment ot Maintenance Areas, such projects are exempt only if they are in compliance with
control measures in the Applicable Implementation Plan,

Stat. Auth,; ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef. 3-29-65

{NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under QAR 340-020-0047.]

340-020-1060
Projects Exempt from Regional Emissions Analyses

Notwithstanding the other requirements of this rule, highway and Transit Projects transit
prejeets-of the types listed in Table 3 of this section are exempt from regional emissions analysis
requirements. The local effects of these projects with respect to CO or PM-10 concentrations
must be considered to determine if a Hot-Spot Analysis het-spet-analysis is required prior to
making a project-level conformlty determination. These projects may then proceed to the project
development process even in the absence of a conforming Transportation Plan transpertatien-plan
and TIP. A particular action of the type listed in Table 3 is not exempt from regional emissions
analysis if the MPO or ODOT in Consultation eensultatien with other agencies (see OAR 340-
020-0760), the EPA, and the FHWA (in the case of a Highway Project highway-prejest) or the
FTA (in the case of a Transit Project transit-prejeet) concur that it has potential regional impacts
for any reason. _Table 3 follows:

Table 3 - Projects Exempt From Regional Emissions Analyses

Intersection channelization projects.

Intersection signalization projects at individual intersections.
Interchange reconfiguration projects,

Changes in vertical and horizontal alignment.

Truck size and weight inspection stations.

Bus terminals and transfer points.

Stat. Auth.: ORS Ch, 468 & 468A
Hist.: DEQ 7-1993, {. & ef. 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.]

340-020-1970




Traffic signal synchronization projects may be approved, funded, and implemented without
satisfying the requirements of QAR 340-020-0710 through 340-020-1070. However, all
subsequent regional emissions analyses required by OAR 340-020-0890 and 340-020-0900 for
Transportation Plans, TIPs, or projects not from a conforming plan and TIP must include such
regionally significant traffic signal synchronization projects.

Stat. Auth.: ORS Ch. 468 & 468A
Hist.: DEQ 7-1995, f. & ef, 3-29-95

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-020-0047.]

340-20-1080

Stat, Auth,; ORS Ch. 468 & 468A
Hist.: DEQ 9-1995, f. & ef. 5-1-1995
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Attachment A-2

Indirect Source Construction Permit Rules

DIVISION 20
GENERAL AIR POLLUTION CONTROL REGULATIONS

[ED. NOTE: These rules are included in the State of Oregon Clean Air Act
Implementation Plan as adopted by the Environmental Quality Commission under
OAR 340-20-047 with the exception of OAR 340-020-0100 thru 340-020-0135
and 340-20-450 thru 340-20-660.]

340-020-0110
Definitions
As used in OAR 340-020-0100 through 340-020-0135:

€53 (1) “ Associated Parking” means a parkingfaeility Parking Facility or facilities
owned, operated, and/or used in conjunction with an Indirect Source.

€63 (2) “ Average Daily Traffic” means the total traffic volume during a given time |
period in whole days greater than one day and less than one year divided by the number
of days in that time period, commonly abbreviated as ADT.

A (3) “ Commence Construction” means to begin to engage in a continuous program |
of on-site construction or on-site modifications, including site clearance, grading,
dredging, or landfilling in preparation for the-fabrieations-erection construction, ]
installation, or modification of an Indirect Source. Interruptions and delays resulting from
acts-of-Geod natural disasters, strikes, litigation, or other matters beyond the control of the ]
owner shall be disregarded in determining whether a construction or modification
program is continuous.

QY ¢¢ - ”

€95 (4) “Department” means the Department of Environmental Quality.
63.(5) “Director” means the Director of the Department or Regional Authority and
authorized deputies or officers.




43 (6) “Indirect Source” means a facility, building, structure, or installation, or any
portion or combination thereof, which indirectly causes or may cause mobile-souree
Mobile Source activity that results in emissions of an air contaminant for which there is a
State-standard National Ambient Air Quality Standard. Such Indirect Sources shall
include, but not be limited to:

£y (a) Parking Facilities;

€2} (b) Retail, Commercial, and Industrial Facilities;

¢ () Recreation, Amusement, Sports, and Entertainment Facilities;

€5 (d) Office and Government Buildings;

—syApartments-and-Mebile Home-Parks:

&3 (e) Educational Facilities;

&y (f) Hospital Facilities;

@53 (7) “Indirect Source Construction Permit” means a written permit in letter form
issued by the Department or Regional Authority having jurisdiction, bearing the signature
of the Director, which authorizes the permittee to eemmence-construction Commence
Construction of an Indirect Source under construction and operation conditions and
schedules as specified in the permit.

£+63 (8) “Indirect Source Emission Control Program” or ¢‘ISECPY’ means a
program which reduces Mobile Source emissions resulting from the use of the Indirect
Source. An ISECP may include, but is not limited to:

(a) Posting transit route and scheduling information;

(b) Construction and maintenance of bus shelters and turn-out lanes;

(¢) Maintaining mass transit fare reimbursement programs;

(d) Making a car pool matching system available to employees, shoppers, students,
residents, etc.;

(e) Reserving parking-spaee Parking Spaces for car pools;

(f) Making parleingspaee Parking Spaces available for park-and-ride stations;
(g) Minimizing vehicle running time within parking lots through the use of sound

parking lot design;

(h) Ensuring adequate gate capacity by providing for the proper number and location
of entrances and exits and optimum signalization for such;

(1) Limiting tratfic volume so as not to exceed the carrying capacity of roadways;

(j) Altering the level of service at controlled intersections;

(k) Obtaining a written statement of intent from the appropriate public agency(s) on
the disposition of roadway improvements, modifications, and/or additional transit
facilities to serve the individual source;

(1) Construction and maintenance of exclusive transit ways;
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(m) Providing for the collection of air quality monitoring data at Reasonable Receptor
and Exposure Sites;

(n) Limiting facility modifications which can take place without resubmission of
permit application.

(—1—8} _(_) “ Moblle Source means self~propelled vehlcles powered by mtemal
combustion engines including, but not limited to, automobiles, trucks, motorcycles, and
aircraft. '

(9 (10) “Off-Street Area or Space” means any area or space not located on a public |
road dedmated for public use.

(-}1-} 10000 Parkmg Facxhty” means any buﬂdmg, structure lot or portlon thereof
designed and used primarily for the temporary storage of motor vehicles in designated
paslingspaee Parking Spaces.

223 (12) “Parking Space” means any Off-Street Area orf Space below, above, or at
ground level, open or enclosed, that is used for parking one motor vehicle at a time.

€233 (13) “Person” means individuals, corporations, associations, firms, partnerships, i
~ joint stock companies, public and municipal corporations, political subdivisions, the State
and any agencies thereof, and the federal government and any agencies thereof.

{243 (14) “Population” means that population estimate most recently published by the |
Center for Population Research and Census, Portland State University, or any other
population estimate approved by the Department.

£255.(15) “Regional Authority” means a regional air quality control authority
estabhshed under the prov1s1ons of ORS 468A.105.

&H _QQ) “ Reasonable Receptor and Exposure S1tes means locations where people
might reasonably be expected to be exposed to air contaminants generated in whole or in
part by the Indirect Source in question.

28) (17) “Sensitive Area” means locations which are actual or potential air-euality
aon-attaipment-areas_containing Carbon Monoxide hot-spots, as determined by the
Department.

29 (18) “Vehicle Trip” means a single movement by a motor vehicle which
originates or terminates at or uses an Indirect Source.

Stat. Auth.: ORS Ch. 468 & 468A

Stats. Implemented:ORS 468A.025

Hist.: DEQ 81, f. 12-5-74, ef. 12-25-74; DEQ 86, f. 3-11-75, ef. 4-11-75; DEQ

110(Temp), f. & ef. 3-1-76 thru 7-14-76; DEQ 118, f. & ef. 8-11-76; DEQ 17-1990, {.

A-2pg. 3




& cert. ef. 5-25-90; DEQ 25-1992, f. 10-30-92, cert. ef. 11-1-92; DEQ 4—1-993, f &
cert. ef. 3-10-93

340-020-0115
Indirect Sources Required to Have Indirect Source Construction Permits
——The owner, operator, or developer of an Indirect Source identified in section (1)
€23 of this rule shall not commence-construetion Commence Construction of such a
source after-Deeember 311974, without an approved Indirect Source Construction
Permit issued by the Department or Regional Authority having jurisdiction.

5.(1) All Indirect Sources meeting the criteria of this section relative to type,
location, size, and operation are required to apply for an Indirect Source Construction
Permit:

. .
yats a 0000 o ara.d = Iy
B

rapietpals h-a-population-of50;000-or-more-includingbut-netlimited-toRortlan
Salem-and Bugene: _The following sources that are located within the boundaries of a
Carbon Monoxide nonattainment area or maintenance area identified in the State

Implementation Plan, provided that such areas include at lgast one city containing 50.000

or more Population within the city’s municipal boundary, including but not limited to
Portland, Salem, Medford and Eugene.

—FAF-Any Parking Facility or other Indirect Source with Associated Parking being
constructed or modified to create new or additional parking or Associated Parking,
capacity of 258 1000 or more Parking Spaces, except within the-munieipal-beundary
Central City area of Portland as defined in the Carbon Monoxide Maintenance Plan and
Redesignation Request for the Portland (Metro) Area, where the minimum number of
Parking Spaces associated with an Indirect Source requiring Department approval shall




£33.(2) Where an Indirect Source is constructed or modified in increments which
individually are not subject to review under this rule, and which are not part of a program
of construction or modification in planned incremental phases approved by the Director,
all such increments commenced after January 1, 1975, shall be added together for
determining the applicability of this rule.

¢5.(3) An Indirect Source Construction Permit may authorize more than one phase of |
construction where commencement of construction or modification of successive phases
will begin over acceptable periods of time referred to in the permit; and thereafter
construction or modification of each phase may be begun without the necessity of

[OAR 340-030-0115(5) renumbered to 30—030-01201

Stat. Auth.: ORS Ch. 468 & 468A
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Stats. Implemented:ORS 468A.040

Hist.: DEQ 81, f. 12-5-74, ef. 12-25-74; DEQ 86, f. 3-11-75, ef. 4-11-75; DEQ
110(Temp), f. & ef. 3-1-76 thru 7-14-76; DEQ 118, f. & ef. 8-11-76; DEQ 6-
1984(Temp), f. & ef. 4-17-84; DEQ 19-1984, f. & ef. 10-16-84; DEQ 17-1990, f. &
cert. ef. 5-25-90; DEQ4-1993, f. & cert. ef. 3-10-93

Indirect Source Permit Application Process
Persons applyving for an Indirect Source Permit shall at the time of application pay the
following fees:
(1) Filing Fee of $100;
(2) Basic Application Processing Fee of $500;
3) Extended Analysis Processing Fee of $2000 may be required of applicants with

parking facilities of 800 or greater spaces if those facilities are in Sensitive Areas.

non-determinationbutha Denarbrant o Raniagnal Al o . o
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Stats. Implemented:ORS 468A.040

Hist.: DEQ 81, f. 12-5-74, ef. 12-25-74; DEQ 110(Temp), . & ef. 3-1-76 thru 7-14-
76; DEQ 118, f. & ef. 8-11-76; DEQ 6-1984(Temp), f. & ef. 4-17-84; DEQ 19-1984,
f. & ef 10-16-84

340-020-0125

File
Indirect Source Construction Permit Application Requirements for Parking

Facilities.

(1) ApplicationtnformationRequivements For Parking Facilities subject to this
regulation, the following information shall be submitted to the Department:

[ nox L & nd T dirg a ac iha [han i~ - a0

&) (a) A completed Short Form Aapplication-foms;

85 (b) A map showing the location of the site;

€53 (c) A description of the proposed and prior use of the site;

& (d) A site plan showing the location and quantity of Parking Spaces at the Indirect
Source and Associated Parking area, points of motor vehicle ingress and egress to and
from the site and Associated Parking;




.]. ; P]. 1I EE S. ] . PI i

(e) An estimate of the annual averape weekdav Vehicle Trips generated by the

movement of Mobile Sources to and from the Parking Facility and/or Associated Parking
Facility for the first and fifth years after completion of each planned incremental phase of
the Indirect Source;

(f) A description of the availability and type of mass transit presently serving or
projected to serve the proposed Indirect Source. This description shall include mass
transit operation within ¥ mile of the boundary of the Indirect Source:

() Such additional information as may be required when there is reasonable basis for
concluding:
(A) That the Indirect Source may cause or contribute to a violation of the Clean Air

Act Implementation Plan for Oregon; or

(B) That the Indirect Source may cause or contribute to a delay in the attainment of or
a violation of any applicable ambient air quality standard; or

(C) That the information is necessary to determine whether the proposed Indirect
Source may cause or contribute to any such delay or violation. The Department shall
base such conclusion on any reliable information, including but not limited to_ambient air
monitoring, traffic volume, traffic speed, or air quality projections based thereon.

(D) The additional information that may be required as a condition precedent to

issuance of a permit may include any of that information required to be submitted in a
Long Form Application by section (2) of this rule.

(2) Additional Requirements for Sensitive Areas. For Indirect Sources proposed to be
located within the boundaries of a Carbon Monoxide nonattainment area or maintenance
area as specified in OAR 340-020-0115(1), the following Long Form Application
information shall be submitted to the Department:

(a) All information required under section (1) of this rule;

(b) An estimate of the Average Daily Traffic, peak hour and peak eight hour traffic
volumes for all roads, streets, and arterials within ¥4 mile of the Indirect Source and for
all freewavys and expressways within ¥ mile of the nearest boundary of the Indirect
Source for the time periods stated in subsection (1}(e) of this rule as they exist at the time

of application;

{c) An estimate of the gross emissions of carbon monoxide, Volatile Organic
Compounds, and oxides of nitrogen based on information required by subsections (1)e)
and (2)(b) of this rule;

(d) Estimated carbon monoxide at Reasonable Receptor and Exposure Sites.
Estimates shall be made for the first, fifth, and tenth yvears after the Indirect Source and

Associated Parking are completed or fully operational. Such estimates shall be made for
the average and, if applicable, peak operating conditions.

(e) Evidence of the compatibility of he Indirect Source with any adopted
transportation plan for the area:
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() An estimate of the additional residential, commercial, and industrial developments

which may occur concurrent with or as the result of the construction and use of the [

Indirect Source. This shall also include an air quality impact assessment of such

development pursuant to subsection (2)(d) of this rule;

(g) A description of the Indirect Source Emission Control Program if such a program
is necessary in order to be in compliance with the requirements of OAR 340-020-
0130(5)(a). (b) and (c).

(23 (3) Within 15 days after the receipt of an application for an Indirect Source
Construction pPermit or additions thereto, the Department or Regional Authority having
jurisdiction shall advise the owner or operator of the Indirect Source in writing of any
additional information required as a condition precedent to_making a final determination
to issue or deny issuanes-ofa permit.

£33 (4) An application shall not be considered complete until the required information
is received by the Department or Regional Authority having jurisdiction._If no timely
written request is made for additional information, the application shall be considered
complete.

Stat. Auth.: ORS Ch. 468 & 468A

Stats. Implemented:ORS 468A.040

Hist.: DEQ 81, f. 12-5-74, ef. 12-25-74; DEQ 86, f. 3-11-75, ef. 4-11-75; DEQ

11(Temp), f. & ef. 3-1-76 thru 7-14-76; DEQ 118, f. & f. 8-11-76

340-020-0129
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Stat. Auth.: ORS Ch. 468 & 468A
Stats. Implemented:ORS 468A.040

Hist.: DEQ 81, f. 12-5-74, ef. 12-25-74; DEQ 86, {. 3-11-75, ef. 4-11-75; DEQ
110(Temp), f. & ef. 3-1-76 thru 7-14-76; DEQ 118, f. & ef. 8-11-76; DEQ 19-1978, £.
& ef. 12-4-78; DEQ 4-1993, . & cert. ef. 3-10-93

4 ¥ 4 H '.

340-020-0130
Issuance or Denial of Indirect Source Construction Permits
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(1) Issuance of an Indirect Source Construction Permit shall not relieve the permittee
from compliance with other applicable provisions of the Clean Air Act Implementation
Plan for Oregon.

(2) Within 20 days after receipt of a complete permit apphcatlon the Department or
Regional Authority having jurisdiction shall:

(a) Issue a 20 day notice and notify appropriate newspapers and any interested perses
Person(s) who has requested to receive such notices in each region in which the proposed
Indirect Source is to be constructed of the opportunity for written public comment on the
information submitted by the applicant, the Department’s evaluation of the proposed
project, the Department’s proposed decision, and the Department’s proposed construction
permit where applicable;

(b) Make publicly available in at least one location in each Department region in
which the proposed Indirect Source would be constructed, the information submitted by
the applicant, the Department’s evaluation of the proposed project, the Department’s
proposed decision, and the Department’s proposed construction permit where applicable.

(3) Within 60 days of the receipt of a complete permit application, the Department or
Regional Authority having jurisdiction shall act to either disapprove a permit application
or approve it with possible conditions.

(4) Conditions of an Indirect Source Construction Permit may include, but not be
limited to:

(a) An Indirect Source Emission Control Program where it is necessary in order to be
in compliance with the requirements of subsections (5)(a), (b), and (c) of this rule. The
ISECP shall only contain control measures which have reasonably definable costs;

(b) Completion and submission of a Notice of Completion form prior to operation of
the Indirect Source.

(5) An Indirect Source Construction Permit may be denied if:

{a) The Indirect Source will cause or contribute to a violation of the Clean Air Act
Implementation Plan for Oregon;

(b) The Indirect Source will cause or contribute to a delay in the attainment of or
cause or contribute to a violation of any Glean- National Ambient Air Quality Standard;

(c) The Indirect Source causes or contributes to any violation of any State-National
Ambient Air Quality Standard by an-ether-another Indirect Source or system of Indirect
Sources;

(d) The applicable requirements for an Indirect Source Construction Permit
applications are not met.

(6) Any owner or operator of an Indirect Source operating without a permit required
by this rule, or operating in violation of any of the conditions of an issued permit shall be
subject to civil penalties and injunctions.

(7) Nothing in this rule shall preclude a Regional Authority authorized under OAR
340-020-0105 from setting the permit conditions for areas within its jurisdiction at levels
more stringent than those detailed in OAR 340-020-0100 through 340-020-0135.

(8) If the Department shall deny, revoke, or modify an Indirect Source Construction
Permit, it shall issue an order setting forth its reasons in essential detail.

(9) An Indirect Source Construction Permit shall be applied for at least 30 days in
advance of the anticipated start of construction.
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Stat. Auth.: ORS Ch. 468 & 468A

Stats. Implemented:ORS 468A.040

Hist.: DEQ 81, £. 12-5-74, ef. 12-25-74; DEQ 86, f. 3-11-75, ef. 4-11-75; DEQ
110(Temp), f. & ef. 3-1-76 thru 7-14-76; DEQ 118, f. & ef. 8-11-76; DEQ 4-1993, f.
& cert. ef. 3-10-93

340-020-0135
Permit Duration

(1) An Indirect Source Construction Permit issued by the Department or a Regional
Authority having jurisdiction shall remain in effect until modified or revoked by the
Department or such Regional Authority.

(2) The Department or Regional Authority having jurisdiction may revoke the permit
of any Indirect Source operating in violation of the construction, modification, or
operation conditions set forth in this permit.

(3) An approved permit may be conditioned to expire if construction or modification
is not commenced within 18 months after receipt of the approved permit; and, in the case
of a permit granted covering construction ef or modification in approved, planned |
incremental phases, a permit may be conditioned to expire as to any such phase as to
which construction or modification is not commenced within 18 months of the time
period stated in the initial permit for the commencing of construction of that phase. The
Director may extend such time period upon a satisfactory showing by the permittee that
an extension is justified.

Stat. Auth.: ORS Ch. 468 & 468A

Stats. Implemented:ORS 463A.040 _

Hist.: DEQ 81, f. 12-5-74, ef. 12-25-74; DEQ 86, f. 3-11-75, ef, 4-11-75; DEQ

110(Temp), f. & ef. 3-1-76 thru 7-14-76; DEQ 118, f. & ef. 8-11-76

Parkine Ofsots in the Portland Contral Business Distrd |

340-020-0400
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Att_achment A-3

Determining Conformity of General Federal Actions to State and Federal
Implementation Plans

[Note: These rules are included in the State of Oregon Clean Air Act State
Implementation Plan as adopted by the Environmental Quality Commission under
OAR 340-020-0047.]

340-020-1500
Purpose

(1) The purpose of these rules is to implement Section 176(c) of the Clean Air
Act (Act), (Public Law 88-206 as last amended by Public Law 101-549) and
regulations under 40 CFR Part 51 subpart W (July 1, 1994), with respect to the
conformity of general federal-aetions-Federal Actions to the applieable
implementation-plan Applicable Implementation Plan. Under those authorities no
department, agency or instrumentality of the federal Government shall engage in,
support in any way or provide financial assistance for, license or permit, or approve
any activity which does not conform to an #pplicable-implementation-plan
Applicable Implementation Plan. These rules set forth policy, criteria, and
procedures for demonstrating and assuring conformity of such actions to the
apphieable—tmplementationplan Applicable Implementation Plan.

(2) Under Section 176(c) of the Act and 40 CFR Part 51 subpart W (July 1,
1994), a federat-ageney Federal Agency must make a determination that a federal
aetien Federal Action conforms to the applieable Applicable SIP in accordance with
OAR 346-201-0506- 340-020-1500 through 348-201-0606-340-020-1600 before the
action is taken.

(3) Section (2) of this rule does not include federal-actions-Federal Actions
where either:

(a) A National Environmental Policy Act (NEPA) analysis was completed as
evidenced by a final environmental assessment (EA), environmental impact
statement (EIS), or finding of no significant impact (FONSI) that was prepared prior
to January 31, 1994; or

(b) the following has been completed: ‘

(A) Prior to January 31, 1994, an EA was commenced or a contract was
awarded to develop the specific environmental analysis;

(B) Sufficient environmental analysis is completed by March 15, 1994 so that
the federal-ageney Federal Agency may determine that the federal-aetion Federal
Action is in conformity with the specific requirements and the purposes of the
apphieable Applicable SIP pursuant to the agency's affirmative obligation under
Section 176(c) of the Act; and

(C) A written determination of conformity under Section 176(c) of the Act has
been made by the federal-ageney Federal Agency responsible for the federal-action
Federal Action by March 15, 1994,

(4) Notwithstanding any provision of OAR 340-020-1500 through 340-020-
1600, a determination that an action is in conformance with the appheable
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implementationplan Applicable Implementation Plan does not exempt the action

from any other requirements of the appheable-implementation-plan_Applicable
Implementation Plan, the NEPA, or the Act.

Stat. Auth.: ORS 468.020 & 468A.035
Stats. Implemented: ORS 468A.035
Hist.;: DEQ 9-1995, f. & cert. ef. 5-1-95

340-020-1510
Definitions

As used in OAR 340-020-1500 through 340-020-1600:

(1) “Affected Federal {Land msManager” means the federal agency or the federal
official charged with direct responsibility for management of an area designated as
Class I under the Act that is located within 100 km of the proposed federal action.

(2) “Applicable Iimplementation Pplan” or “Aapplicable SIP” means the portion
(or portions) of the applicable SIP or most recent revision thereof, which has been
approved under Section 110 of the Act, or promulgated under Section 110(c) of the
Act (Federal implementation plan), or promulgated under Section 301(d) of the Act
which implements_the relevant requirements of the Act.

(3) “Areawide aAir gQuality mModeling aAnalysis” means* an assessment on a
scale that includes the entire nonattainment Nonattainment Area or saintenanee-aren
Maintenance Area which uses an air quality dispersion model to determine the
effects of emlssmns on air quahty

(5—} _(_) “Cause or eContrlbute to aAny ﬁNeW ‘v’VlOlathn of —aAny sStandard in
aAny aArea” means a federat-aetion_Federal Action that:

(a) Causes a new violation of a NAAQS at a location in a -henattainment
Nonattajnment Area or saaintenance-ares_Maintenance Area which would otherwise

not be in violation of the standard during the future period in question if the federal
aetion Federal Action were not taken; or

(b) Contributes, in conjunction with other reasonably foreseeable actions, to a
new violation of a NAAQS at a location in a nensttainment Nonattainment Area or
maiftenanee-area Maintenance Area in a manner that would increase the frequency
or severity of the new violation.

€ (5) “Caused bBy”, as used in the terms “directemissions_Direct Emissions”
and “indirect-emisstons Indirect Emissions,” means emissions that would not
otherwise occur in the absence of the federal-netion Federal Action.

£H.(6) “Criteria pPollutant”-erstandard” means any pollutant for which there is
established a NAAQS at 40 CFR part 50 (July 1, 1994).

£y (7) “Direct eEmissions” means those emissions of a eriteria-potutant
Criteria Pollutant or s-preeursess-Precursors of a Criteria Pollutant that are caused
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or initiated by the federat-aetion Federal Action and occur at the same time and
place as the action.

€3 (8) “Emergency” means a situation where extremely quick action on the part
of the Federal agencies involved is needed and where the timing of such federal
activities makes it impractical to meet the requirements of QAR 340-020-1500
through 340-020-1600, such as natural disasters like hurricanes or earthquakes, civil
disturbances such as terrorist acts, and military mobilizations.

€05 (9) “Emissions bBudgets” means those portions of the a#pplieable
Applicable SIP’s projected emissions inventories that describe levels of emissions
(mobile, stationary, area, etc.) that provide for meeting reasonable further progress
milestone_Milestones, attainment, or maintenance for any eriteria-petiutant Criteria
Pollutant or #s-preeussors_Precursors of a Criteria Pollutant.

&5 (10) “Emissions e0ffsets”, for purposes of OAR 340-020-1570, means
emissions reductions which are quantifiable, consistent with OAR 340-028-1960
through 340-028-1980, and the applicable Applicable SIP attainment and reasonable
further progress demonstrations, surplus to reductions required by, and credited to,
other SIP provisions, enforceable at both the state and federal levels, and permanent
within the timeframe specified by the program.

€2y (11) “Emissions £That a fFederal aAgency hHas a €Continuing Program
fResponsibility fFor” means emissions that are specifically eaused-by_Caused By an
agency carrying out its authorities, and does not include emissions that occur due to
subsequent activities, unless such activities are required by the Federal Agency.
Where an agency, in performing its normal program responsibilities, takes actions
itself or imposes conditions that result in air pollutant emissions by a nonfederal
entity taking subsequent actions, such emissions are covered by the meaning of a
continuing program responsibility.

@33 (12) “EPA” means the United States Environmental Protection Agency.

4 (13) “Federal aAction” means any activity engaged in by a department,
agency, or instrumentality of the federal government, or any activity that a
department, agency or instrumentality of the federal government supports in any
- way, provides financial assistance for licenses, permits, or approves under title 23
U.S.C. or the Federal Transit Aet-Laws (49 U.S.C. Chaper 53 +664-et-seq:).
Where the federal-fetion Federal Action is a permit, license, or other approval for
some aspect of a nonfederal undertaking, the relevant activity is the part, portion, or
phase of the nonfederal undertaking that requires the federal permit, license, or
approval.

€53 (14) “Federal aAgency” means a federal department, agency, or
instrumentality of the federal government.

€63 (15) “Increase The fErequency or sSeverity of aAny eExisting ¥ Violation
of aAny sStandard in #8Any #Area” means to cause a ponatiainment-aren
Nonattainment Area to exceed a standard more often or to cause a violation at a
greater concentration than previously existed or would otherwise exist during the
future period in question, if the project were not implemented.

5 (16) “Indirect eEmissions” means those emissions of a eriteria-peothutant
Criteria Pollutant or its-precursers-Precursors of a Criteria Pollutant that:
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(a) Are caused-by Caused By the federal-netion Federal Action, but may occur
later in time or may be farther removed in distance from the action itself but are still
reasonably foreseeable; and

(b) The federat-ageney Federal Agency can practicably control and will maintain
control over due to a continuing program responsibility of the federal-ageney
Federal Agency.

&8 (17) “Local sAir gQuality saModeling #Analysis” means an assessment of
localized impacts on a scale smaller than the entire sonattatarrent Nonattainment
Area or maintenanee—area_Maintenance Area, including, for example, congested
roadway intersections and highways or transit terminals, which uses an air quality
dispersion model to determine the effects of emissions on air quality.

€9y (18) “Maintenance aArea” means an area with a maintenanee-plan
Maintenance Plan approved under Section 175A of the Act.

£20y_(19) “Maintenance pPlan” means a revision to the apphesble Applicable
SIP, meeting the requirements of Section 175A of the Act.

245 _(20) “Metropolitan Planning Organization” or “MPO” means that
organization designated as being responsible, together with the state, for conducting
the continuing, cooperative, and comprehensive planning process under 23 U.S.C.
134 and 49 U.S.C. 1607.

£2)_(21) “Milestone” has the meaning given in Sections 182(g)(1) and 189(c)(1) of |

the Act.

£33 (22) “National aAmbient aAir @Quality sStandards” or “NAAQS” means
those standards established pursuant to Section 109 of the Act and include standards
for carbon monoxide (CO), lead (Pb), nitrogen dioxide (NO,), ozone, particulate
matter (PM,,), and sulfur dioxide (SO,).

243 (23) “NEPA” means the National Environ-mental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.).

€53 (24) “Nonattainment Area” means an area designated as nonattainment
under Section 107 of the Act and described in 40 CFR part 81 (July 1, 1994).

£6)(25) “Precursors of a eCriteria pPollutant” means:

(a) For ozone, nitrogen oxides (NOy), unless an area is exempted from NOy
requirements under Section 182(f) of the Act, and volatile organic compounds
(VOC); and

(b) For PM,,, those pollutants described in the PM,, Reonattainment-area
Nonattainment Area applieable_Applicable SIP as significant contributors to the
PM,, levels.

27 (26) “Reasonably {Foreseeable eEmissions” means projected future indireet
emisstens- Indirect Emissions that are identified at the time the conformity
determination is made; the location of such emissions is known and the emissions
are quantifiable, as described and documented by the federat-ageney- Federal
Agency based on its own information and after reviewing any information presented
to the federatageney Federal Agency.

€8y (27) “Regional wWater or wWastewater pProjects” include construction,
operation, and maintenance of water or wastewater treatment facilities, and water
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storage reservoirs which affect a large portion of a nenattainment Nonattainment
Area or maintenance-area_Maintenance Area.

a9 (28) “Regionally sSignificant aAction” means a federalaetion Federal
Action for which the direet-Direct Emissions and indireet-emissiens Indirect
Emissions of any pollutant represent 10 percent or more of a Renattainment
Nonattainment Area’s or smaintensnee-area_Maintenance Area’s emissions inventory
for that pollutant.

86y (29) “Total of dDirect and ilndirect eEmissions” means the sum of direet
Direct Emissions and indirect-emisstons_Indirect Emissions increases and decreases
eaused-by Caused By the federat-setion Federal Action; i.e., the “net” emissions
considering all éireet Direct Emissions and indirest-emissions Indirect Emissions.
The portion of emissions which are exempt or presumed to conform under OAR
340-020-1520655_(4), €63.(5), €P.(6) or £5_(7) are not included in the “tetat-of
difeet—aﬂd—mdrfeet—eﬂﬁs&}eﬁs Total of Dlrect and Indn'ect Exmsswns " The—total-of

Stat. Auth.: ORS 468.020 & 468A.035
Stats. Implemented: ORS 468A.035
Hist.: DEQ 9-1995, f. & cert. ef. 5-1-95

340-020-1520
Applicability

(1) Conformity determinations for federal-aetions-Federal Actions in a
nonattainment Nonattainment Area or maintenaneeares Maintenance Area related to
transportation plans, programs, and projects developed, funded, or approved under
title 23 U.S.C. or the Federal Transit AetLaws (49 U.S.C._Chapter 53 1664-et
seg-) must meet the procedures and criteria for transportation conformity as set
forth in QAR 340-020-0700 through 340-020-+686_1070, in lieu of the procedures
set forth in OAR 340-020-1500 through 340-020-1600.

(2) For federal-actions-Federal Actions in a nenattainmest Nonattainment Area
or maintensnce-area_Maintenance Area not covered by section (1) of this rule, a
conformity determination is required for each pollutant where the totel-ef direet-and
indireet-emisstons_Total of Direct and Indirect Emissions eaused-by Caused By a
federal-aetion Federal Action would equal or exceed any of the rates in sections 4

(3)a) and (b) of this ruIe

9 (3) The following emission rates apply to federat-setions-Federal Actions
pursuant to sections (2) ene~£3) of this rule:

A-3pg. 5




(a) For nenattainment-areas Nonattainment Areas:
Pollutant — Tons per year

Ozone (VOCs or NO,):
Serious NAAs —50
Severe NAAs — 25
Extreme NAAs —10
Other ozone NAAs (Outside an ozone transport region) — 100
Marginal & moderate NAAs (Inside an ozone transport region):
VOC — 50
NO, — 100
Carbon Monoxide: All NAAs — 100
SO, or NO,: All NAAs — 100
PM,,:
Moderate NAAs — 100
Serious NAAs —70
Pb: All NAAs —25

(b) For maintenance-area Maintenance Areas:

Pollutant — Tons per Year

Ozone (NO,), SO, or NO,: All maintenanee-area Maintenance Areas — 100
Ozone (VOCs): Maintenance-area_Maintenance Areas
Inside ozone transport region — 50
QOutside ozone transport region —-100
Carbon Monoxide: All maintenanee-area Maintenance Areas — 100
PM,,: All maintenance-area Maintenance Areas — 100
Pb: All maintenance-area Maintenance Areas —25

PMH'!__'_lgg

€5} (4) The requirements of OAR 340-020-1500 through 340-020-1600 shall not
apply to:

(a) Actions where the tetal-ef-direet-and-indireet-emissions_lotal of Direct and
Indirect Emissions are below the emissions levels specified in subsection (b) of this
section,

(b) The following actions which would result in no emissions increase or an
increase in emissions that is clearly de minimis:

{(A) Judicial and legislative proceedings.
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(B) Continuing and recurring activities such as permit renewals where activities
conducted will be similar in scope and operation to activities currently being
conducted.

(C) Rulemaking and policy development and issuance.

(D) Routine maintenance and repair activities, including repair and maintenance
of administrative sites, roads, trails, and facilities.

(E) Civil and criminal enforcement activities, such as investigations, audits,
inspections, examinations, prosecutions, and the training or law enforcement
personnel.

(F) Administrative actions such as personnel actions, organizational changes,
debt management or collection, cash management, internal agency audits, program
budget proposals, and matters relating to the administration and collection of taxes,
duties and fees. '

(G) The routine, recurring transportation of material and personnel.

(H) Routine movement of mobile assets, such as ships and aircraft, in home port
reassignments and stations (when no new support facilities or personnel are
required) to perform as operational groups or for repair or overhaul.

(I) Maintenance dredging and debris disposal where no new depths are required,
applicable permits are required, and disposal will be at an approved site.

(J) Actions, such as the following, with respect to existing structures,
properties, facilities and lands where future activities conducted will be similar in
scope and operation to activities currently being conducted at the existing structures,
properties, facilities, and lands; for example, relocation of personnel, disposition of
federally owned existing structures, properties, facilities and lands, rent subsidies,
operation and maintenance cost subsidies, the exercise of receivership and
conservatorship authority, assistance in purchasing structures, and the production of
coins and currency.

(K) The granting of leases, licenses such as for exports and trade, permits and
easements where activities conducted will be similar in scope and operation to
activities currently being conducted.

(L) Planning, studies, and provision of technical assistance.

(M) Routine operation of facilities, mobile assets and equipment.

(N) Transfer of ownership, interests, and titles in land, facilities and real and
personal properties, regardless of the form or method of the transfer.

(O) The designation of empowerment zones, enterprise communities, or
viticultural areas.

(P) Actions by any of the federal banking agencies of the Federal Reserve
Banks, including actions regarding charters, applications, notices, licenses, the
supervision or examination of depository institutions or depository institution
holding companies, access to the discount window, or the provision of financial
services to banking organizations or to any department, agency or instrumentality of
the United States.

(Q) Actions by the Board of Governors of the Federal Reserve System or any
Federal Reserve Bank to effect monetary or exchange rate policy.

(R) Actions that implement a foreign affairs function of the United States.
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(S) Actions (or portions thereof) associated with transfers of land, facilities,
title, and real properties through an enforceable contract or lease agreement where
the delivery of the deed is required to occur promptly after a specific, reasonable
condition is met, such as promptly after the land is certified as meeting the
requirements of the Comprehensive Environmental Response, Compensation, and
Liabitity Act (CERCLA), and where the federal-apeney Federal Agency does not
retain continuing authority to control emissions associated with the lands, facilities,
title, or real properties.

(T) Transfers of real property, including land, facilities, and related personal
property from a federal entity to another federal entity and assignments of real
property, including land, facilities, and related personal property from a federal
entity to another federal entity for subsequent deeding to eligible applicants.

(U) Actions by the Department of the Treasury to effect fiscal policy and to
exercise the borrowing authority of the United States.

(c) The following actions where the emissions are not reasonably foreseeable:

(A) Initial Outer Continental Shelf lease sales which are made on a broad scale
and are followed by exploration and development plans on a project level.

(B) Electric power marketing activities that involve the acquisition, sale and
transmission of electric energy.

(d) Actions in aensattainment-Nonattainment Areas or sraiftenafnce-area
Maintenance Areas which implement a decision to conduct or carry out a
conforming program such as prescribed burning actions which are consistent with a
conforming land management plan.

6 (5) Notwithstanding the other requirements of OAR 340-020-1500 through
340-020-1600, a conformity determination is not required for the following fedesal
aetions-Federal Actions (or portion thereof):

(a) The portion of an action that includes major new or modified stationary
sources that require a permit under the new source review (NSR) program (Section
173 of the Act) or the prevention of significant deterioration (PSD) program (Title
I, part C of the Act).

(b) Actions in response to emergeneies- Emergencies or natural disasters such as
hurricanes, earthquakes, etc., which are commenced on the order of hours or days
after the emergeney Emergency or disaster and, if applicable, which meet the
requirements of section £5_(6) of this rule.

(c) Research, investigations, studies, demonstrations, or training, other than
those exempted under section €5)_(4)(b) of this rule, where no environmental
detriment is incurred or the particular action furthers air quality research, as
determined by the state agency primarily responsible for the applieable Applicable
SIP.

(d) Alteration and additions of existing structures as specifically required by new
or existing applicable environmental legislation or environmental regulations
(e.g.hush houses for aircraft engines and scrubbers for air emissions).

(e) Direct emissions-Emissions from remedial and removal actions carried out
under the CERCLA and associated regulations to the extent such emissions either
comply with the substantive requirements of the PSD/NSR permitting program or
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are exempted from other regulation under the provisions of CERCLA and
applicable regulations issued under CERCLA,

P (6) Federataetions-Federal Actions which are part of a continuing response
to an emergeney Emergency or disaster under section £63_(5)(b) of this rule and
which are to be taken more than 6 months after the commencement of the response
to the emergency Emergency or disaster under section 6) (5)(b) of this rule are
exempt from the requirements of OAR 340-020-1500 through 340-020-1600 only if:

(a) The federal-ageney Federal Agency taking the actions makes a written
determination that, for a specified period not to exceed an additional 6 months, it is
impractical to prepare the conformity analyses which would otherwise be required
and the actions cannot be delayed due to overriding concerns for public health and
welfare, national security interests and foreign policy commitments; or

(b) For actions which are to be taken after those actions covered by subsection
(a) of this section, the federal-ageney Federal Agency makes a new determination as
provided in subsection (a) of this section.

€y (7) Notwithstanding other requirements of OAR 340-020-1500 through 340-
020-1600, actions specified by individual federal agencies that have met the criteria
set forth in section ¢9)_(8) of this rule and the procedures set forth in section-38)_(9)
of this rule are presumed to conform, except as provided in section{+2)_(11) of this
rule.

{9 (8) The federal-ageney Federal Agency must meet the criteria for
establishing activities that are presumed to conform by fulfilling the requirements
set forth in either subsection (a) or (b) of this section:

(a) The federal-ageney Pederal Agency must clearly demonstrate using methods
consistent with this rule that the tetal-of direct-and-indirect-emissions_Total of Direct
and Indirect Emissions from the type of activities which would be presumed to
conform would not:

{A) Cause or €Contribute to aAny sNew ¥Violation of aAny sStandard in-aAny
gArea;

(B) Interfere with provisions in the applieable Applicable SIP for maintenance of
any standard; ‘

(C) Increase tThe fFrequency or sSeverity of aAny eExisting ¥Violation of aAny
sStandard in aAny aArea;

(D) Delay timely attainment of any standard or any required interim emission
reductions or other silestone_Milestones in any area including, where applicable,
emission levels specified in the applieable_Applicable SIP for purposes of:

(i) A demonstration of reasonable further progress;

(ii) A demonstration of attainment; or

(iit) A maintenanee-plan Maintenance Plan; or

(b} The federalageney Federal Agency must provide documentation that the
total-of-directand-indireet-emissions_Total of Direct and Indirect Emissions from
such future actions would be below the emissions rates for a conformity
determination that are established in section €9 _(3) of this rule, based, for example,
on similar actions taken over recent years.
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£6_(9) In addition to meeting the criteria for establishing exemptions set forth
in section €3)_(8) of this rule, the following procedures must also be complied with
to presume that activities will conform:

(a) The federal-azeney Federal Agency must identify through publication in the
Federal Register its list of proposed activities that are presumed to conform and the
basis for the presumptions;

(b) The federal-ageney Federal Agency must notify the appropriate EPA
Regional Office(s), state and local air quality agencies and, where applicable, the
agency designated under section 174 of the Act and the MPO and provide at least 30
days for the public to comment on the list of proposed activities presumed to
conforn;

(¢c) The federal-ageney Federal Agency must document its response to all the
comments received and make the comments, response, and final list of activities
available to the public upon request; and

(d) The federat-ageney Federal Agency must publish the final list of such
activities in the Federal Register.

€15 _(10) Notwithstanding the other requirements of OAR 340-020-1500 through
340-020-1600, when the total-ef-directand-indirect-emissions_Total of Direct and
Indirect Emissions of any pollutant from a fedesal-aetien_Federal Action does not
equal or exceed the rates specified in section 43 (3) of this rule, but represents 10
percent or more of a non-attainment or maintenanee-area_Maintenance Area’s total
emissions of that pollutant, the action is defined as a regionally-significant-aetion
Regionally Significant Action and the requirements of 340-020-1500, and OAR 340-
020-1540 through 340-020-1590 shall apply for the federalaetion Federal Action.

&2y (11) Where an action otherwise presumed to conform under section8)_(7)
of this rule is a regionalty-siznifieant-action Regionally Significant Action or does
not in fact meet one of the criteria in section €3_(8)(a) of this rule, that action shall
not be presumed to conform and the requirements of OAR 340-020-1500 and 340-
020-1540 through 340-020-1590 shall apply for the federalaetion Federal Action.

33 (12) The provisions of OAR 340-020-1500 through 340-020-0600 shall
apply in all non-attainment/maintenance and-attainmentfan-—elassifiable areas—where
appheable.

Stat. Auth.: ORS 468.020 & 468A.035

Stats. Implemented: ORS 468A.035

Hist.: DEQ 9-1995, f. & cert. ef. 5-1-95

340-020-1530
Conformity Analysis

(1) Any federal department, agency, or instrumentality of the federal
government taking an action subject to OAR 340-020-1520¢_(3) must make its
own conformity determination consistent with the requirements of OAR 340-020-
1500 through 340-020-1600. In making its conformity determination, a federsal
ageney Pederal Agency must consider comments from any interested parties. Where
multiple federal agencies have jurisdiction for various aspects of a project, a-federa

ageney Federal Agency may choose to adopt the analysis of another federal-ageney
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Federal Agency or develop its own analysis in order to make its conformity
determination.

Stat Auth ORS 468 020 & 468A 035
Stats. Implemented: ORS 468A.035
Hist.: DEQ 9-1995, f. & cert. ef. 3-1-95

340-020-1570
Criteria for Determining Conformity of General Federal Actions

(1) An action required under OAR 340-020-1520 to have a conformity
determination for a specific pollutant, will be determined to conform to the
appheable Applicable SIP if, for each pollutant that exceeds the rates in OAR 340-
020-152064 (3), or otherwise requires a conformity determination due to the tetal
of direet-and-indireet-emissions_Total of Direct and Indirect Emissions from the
action, the action meets the requirements of section (3) of this rule, and meets any
of the following requirements:

(a) For any ertteria—pethatant Criteria Pollutant, the tetal-of-direet-and-indirest
esissions_Total of Direct and Indirect Emissions from the action are specifically
identified and accounted for in the applieatle_Applicable SIP’s attainment or
maintenance demonstration;

(b) For ozone or nitrogen dioxide, the tetat-of-direet-and-indirect-emissions
Total of Direct and Indirect Emissions from the action are fully offset within the
same nonattainment Nonattainment Area or maintenanee-area_Maintenance Area
through a revision to the applieable_Applicable SIP or a similarly enforceable
measure that effects emission reductions so that there is no net increase in emissions
of that pollutant;

(c) For any eriteria-peltutant Criteria Pollutant, except ozone and nitrogen
dioxide, the total-of directandindirect-emissions Total of Direct and Indirect
Emissions from the action meet the requirements:

(A) Specified in section (2) of this rule, based on areawide-airquality-meodeling

analysis_ Areawide Air Quality Modeling Analysis and leealair-guality-modeling
anatysis_Local Air Quality Modeling Analysis;

(B) Meet the requirements of subsection (e) of this section and, for tecal-air
qualitr-modehnsanabysis Local Air Quality Modeling Analysis, the requirements of
section (2) of this rule;

(d) For CO or PM,,:

(A) Where the Department or local air quality agency primarily responsible for

the apphicable Applicable SIP determines that an areasvide-sir-quality-medelng

anabysis_Areawide Air Quality Modeling Analysis is not needed, the +etal-of-direet
and-indirest-emissions Total of Direct and Indirect Emissions from the action meet
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the requirements specified in section (2) of this rule, based on {eeat-air-quality
meodelng-analysis Local Air Quality Modeling Analysis; or

(B) Where the Department or local air quality agency primarily responsible for
the apphieable_Applicable SIP determines that an areswide-air-quatity-raodekng
anatysis Areawide Air Quality Modeling Analysis is appropriate and that a teeal-air

quatity-meodeling-analysis Local Air Quality Modeling Analysis is not needed, the
total-of-direct-and-indirectemissions Total of Direct and Indirect Emissions from

the action meet the requirements specified in section (2) of this rule, based on
areawide modelmg, or meet the requlrements of subsection (e) of this Sectlon,—ef

(e) For ozone or mtrogen d10x1de and for purposes of subsections (c)(B) and
(d)(B) of this section, each portion of the action or the action as a whole meets any
of the following requirements:

(A) Where EPA has approved a revision to an area's attainment or maintenance
demonstration after 1990 and the state makes a determination as provided in
subparagraph (i) of this paragraph or where the state makes a commitment as
provided in subparagraph (ii) of this paragraph:

(i) The tetal-ef-direct-and-indirect-emissions Total of Direct and Indirect
Emissions from the action, or portion thereof, is determined and documented by the
state agency primarily responsible for the applicable Applicable SIP to result in a
level of emissions which, together with all other emissions in the hesattairment
Nonattainment Area or maintenance-area_Maintenance Area, would not exceed the
emissions-badgets-Emissions Budgets specified in the apphieable_Applicable SIP;

(ii) The tetal-of-direct-and-indirectemissions_Total of Direct and Indirect
Emissions from the action (or portion thereof) is determined and documented by the
state agency primarily responsible for the appheable Applicable SIP to result in a
level of emissions which, together with all other emissions in the nenstainment
Nonattainment Area or maintenance-ares_Maintenance Area, would not exceed the
entissions-budget Emissions Budget specified in the applieable_Applicable SIP and
the State Governor or the Governor’s designee for SIP actions makes a written
commitment to EPA which includes the following:

(I) A specific schedule for adoption and submittal of a revision to the applicable
Applicable SIP which would achieve the needed emission reductions prior to the
time emissions from the federat-netion Federal Action would occur;

(II) Identification of specific measures for incorporation into the appheable
Applicable SIP which would result in a level of emissions which, together with all
other emissions in the nenattatnment Nonattainment Area or #paintenanee-area

Maintenance Area, would not exceed any essissions-budget Emissions Budget
specified in the applieable_Applicable SIP;
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(III) A demonstration that all existing applieable_Applicable SIP requirements
are being implemented in the area for the pollutants affected by the federal-netion
Federal Action, and that local authority to implement additional requirements has
been fully pursued;

(IV) A determination that the responsible federal agenc1es have required all
reasonable mitigation measures associated with their action; and

(V) Written documentation including alt air quality analyses supporting the
conformity determination;

(iii) Where a federal-ageney Federal Agency made a conformlty determination
based on a state commitment under subparagraph (ii) of this paragraph such a state
commitment is automatically deemed a call for a SIP revision by EPA under Section
110(k)(5) of the Act, effective on the date of the federal conformity determination
and requiring response within 18 months or any shorter time within which the state
commits to revise the applieable Applicable SIP;

(B) The action, or portion thereof, as determined by the MPO, is specifically
included in a current transportation plan and transportation improvement program
which have been found to conform to the apphiesble Applicable SIP under 40 CFR
part 51, subpart T (July 1,1994) or 40 CFR part 93, subpart A (July 1, 1994),
and OAR 340-020-0700 through 340-020-1886_1070.

(C) The action, or portion thereof, fully offsets its emissions within the same
nenattaipment Nonattainment Area or smaintenaneearea Maintenance Area through
a revision to the apphieable Applicable SIP or an equally enforceable measure that
effects emission reductions equal to or greater than the tetal-of-direet-and-indireet
emissieons Total of Direct and Indirect Emissions from the action so that there is no
net increase in emissions of that pollutant;

(D) Where EPA has not approved a revision to the relevant SIP attainment or
maintenance demonstration since 1990, the total direct and indireet-emissions
Indirect Emissions from the action for the future years (described in OAR 340-020-
1580(4)) do not increase emissions with respect to the baseline emissions:

(i) The baseline emissions reflect the historical activity levels that occurred in
the geographic area affected by the proposed federal-aetion Federal Action during:

(I) Calendar year 1990;

(II) The calendar year that is the basis for the classification, or, where the
classification is based on multiple years, the most representative year, if a
classification is promulgated in 40 CFR part 81 (July 1, 1994); or

(IIT) The year of the baseline inventory in the PM,, apphieable_Applicable SIP;

(ii) The baseline emissions are the totat-of direct-and-indirectemissions_Total of
Direct and Indirect Emissions calculated for the future years (described in OAR
340-020-1580(4)) using the historic activity levels (described in subparagraph (i) of
this paragraph) and appropriate emission factors for the future years; or

(E) Where the action involves regional-water-er-wastewater-projeets_Regional

Water or Wastewater Projects, such projects are sized to meet only the needs of
population projections that are in the appheable_Applicable SIP.

(2) The areawide Arcawide Air Quality Modeling Analysis or-}eea-l—aa-r—q&ahty
modelnganabrses-Local Air Quality Modeling Analysis must:
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(a) Meet the requirements in OAR 340-020-1580;
and

(b} Show that the action does not:

(A) Cause or €Contribute to e Any aNew ¥ Violation of aAny sStandard in 4Any
aArea; or

(B) Increase t+The fErequency or sSeverity of aAny eExisting ¥Violation of aAny
sStandard in aAny a8Area.—eot

(3) Notwithstanding any other requirements of this rule, an action subject to
OAR 340-020-1500 through 340-020-1600 may not be determined to conform to the
applieable Applicable SIP unless the total-ef direct-and-indireet-emissions_Total of
Direct and Indirect Emissions from the action is in compliance or consistent with ail
relevant requirements and mitestone_Milestones contained in the appheable
Applicable SIP, such as elements identified as part of the reasonable further
progress schedules, assumptions specified in the attainment or maintenance
demonstration, prohibitions, numerical emission limits, and work practice
requirements, and such action is otherwise in compliance with all relevant
requirements of the appheable_Applicable SIP.

(4) Any analyses required under this rule must be completed, and any mitigation
requirements necessary for a finding of conformity must be identified in compliance
with OAR 340-020-1590, before the determination of conformity is made.

Stat. Auth.: ORS 468.020 & 468A.035

Stats. Implemented: ORS 468A.035

Hist.: DEQ 9-1995, f. & cert. ef. 5-1-95

340-020-1580
Procedures for Conformity Determinations of General Federal Actions

(1) The analyses required under OAR 340-020-1570 and 340-020-1580 must be
based on the latest planning assumptions.

(a) All planning assumptions must be derived from the estimates of current and
future population, employment, travel, and congestion most recently approved by
the MPO, or other agency authorized to make such estimates, where available.

(b) Any revisions to these estimates used as part of the conformity
determination, including projected shifts in geographic location or level of
population, employment, travel, and congestion, must be approved by the MPO or
other agency authorized to make such estimates for the urban area.

(2) The analyses required under OAR 340-020-1570 and 340-020-1580 must be
based on the latest and most accurate emission estimation techniques available as
described below, unless such techniques are inappropriate. If such techniques are
inappropriate and written approval of the EPA Regional Administrator is obtained
for any modification of substitution, they may be modified or another technique
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substituted on a case-by-case basis or, where appropriate, on a generic basis for a
specific federal-ngeney Federal Agency program.

‘(a) For motor vehicle emissions, the most current version of the motor vehicle
emissions model specified by EPA and available for use in the preparation or
revision of SIPs in that state must be used for the conformity analysis as specified in
subsections (A) and (B) of this section: '

(A) The EPA must publish in the Federal Register a notice of availability of any
new motor vehicle emissions model; and

(B) A grace period of threg months shall apply during which the motor vehicle
emissions model previously specified by EPA as the most current version may be
used. Conformity analyses for which the analysis was begun during the grace period
or no more than-3 years before the federal Register notice of availability of the
latest emission model may continue to use the previous version of the model
specified by EPA.

(b) For non-motor vehicle sources, including stationary and area source
emissions, the latest emission factors specified by EPA in the “Compilation of Air
Pollutant Emission Factors (AP-42)” must be used for conformity analysis unless
more accurate emission data are available, such as actual stack test data from
stationary sources which are part of the conformity analysis.

(3) The air quality modeling analyses required under OAR 340-020-1570 and
340-020-1580 must be based on the applicable air quality models, data bases, and
other requirements specified in the most recent version of the “Guideline on Air
Quality Models (Revised)” (1986), including supplements (EPA publication no.
450/2-78-027R), unless:

(a) The guideline techniques are inappropriate, in which case the model may be
modified or another model substituted on a case-by-case basis or, where
appropriate, on a generic basis for a specific federalageney Federal Agency
program; and

(b) Written approval of the EPA Regional Administrator is obtained for any
modification or substitution.—ene

(4) The analyses required under QAR 340- 020—1570 and 340-020-1580 must be
based on the total-of direetand-indireet-emissions_Total of Direct and Indirect
Ermmissions from the action and must reflect emission scenarios that are expected to
occur under each of the following cases:

(a) The Act mandated attainment year or, if applicable, the farthest year for
which emissions are projected in the maintenance-plan Maintenance Plan;

(b) The year during which the tetal-ef-direct-and-indirectemissions_Total of
Direct and Indirect Emissions from the action for each pollutant is expected to be
the greatest on an annual basis; and

(c) Any year for which the applieable Applicable SIP specifies an emissiens

budget Emissions Budget.
Stat. Auth.: ORS 468.020 & 468A.035
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Stats. Implemented: ORS 468A.035
Hist.: DEQ 9-1995, f. & cert. ef. 5-1-95

340-020-1590
Mitigation of Air Quality Impacts

(1) Any measures that are intended to mitigate air quality impacts must be
identified and the process for implementation and enforcement of such measures
must be described, including an implementation schedule containing explicit
timelines for implementation.

(2) Prior to determining that a federal-asetion Federal Action is in conformity,
the federat-ageney Federal Agency making the conformity determination must

obtain written commitments from the appropriate persons or agencies to implement
any mitigation measures which are identified as conditions for making conformity
determinations. Such written comments shall describe the mitigation measures and
the nature of the commitments in a manner consistent with section (1) of this rule.

& _(3) Persons or agencies voluntarily committing to mitigation measures to
facilitate positive conformity determinations must comply with the obligations of
such commitments.

£3_(4) In instances where the federal-ageney_Federal Agency is licensing,
permitting or otherwise approving the action of another governmental or private
entity, approval by the federetageney Federal Agency must be conditioned on the
other entity meeting the mitigation measures set forth in the conformity
determination, as provided in section (1) of this rule.

63 (5) When necessary because of changed circumstances, mitigation measures
may be modified so long as the new mitigation measures continue to support the
conformity determination. Any proposed change in the mitigation measures is
subject to the reporting requirements of CAR 340-020-1540 and the public
participation requirements of OAR 340-020-1550.

€A (6) Written commitments to mitigation measures must be obtained prior to a
positive conformity determination and all such commitments must be fulfilled.

€8y (7) After the Department revises its SIP to adopt its general conformity rules
and EPA approves that SIP revision, any agreements, necessary for a conformity
determination will be both state and federally enforceable. Enforceability through
the apphieable_Applicable SIP will apply to all persons who agree to mitigate direet
Direct Emissions and indireet-emissions_Indirect Emissions associated with a federal
aetion Federal Action for a conformity determination.

Stat. Auth.: ORS 468.020 & 468A.035

Stats. Implemented: ORS 468A.035

Hist.: DEQ 9-1995, f. & cert. ef. 5-1-95
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Attachment A-4

DIVISION 20
GENERAL AIR POLLUTION CONTROL REGULATIONS

340-020-0047
State of Oregon Clean Air Act Implementation Plan

(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon
Alir Quality Control Program, contains control strategies, rules and standards prepared by
the Department of Environmental Quality and is adopted as the state implementation plan
(SIP) of the State of Oregon pursuant to the federal Clean Air Act, Public Law 88-206 as
last amended by Public Law 101-549,

(2) Except as provided in section (3) of this rule, revisions to the SIP shall be made
pursuant to the Commission's rulemaking procedures in Division 11 of this Chapter and
any other requirements contained in the SIP and shall be submitted to the United States
Environmental Protection Agency for approval.

(3) Notwithstanding any other requirement contained in the SIP, the Department is
authorized

(a) to submit to the Environmental Protection Agency any permit condition
implementing a rule that is part of the federally-approved STP as a source-specific SIP
revision after the Department has complied with the public hearings provisions of 40
CFR 51.102 (July 1, 1992)-; and

(b) to approve the standards submitted by a regional authority if the regional authority
adopts verbatim any standard that the Commission has adopted. and submit the standards
to EPA for approval as a SIP revision,

[NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan
become federally enforceable upon approval by the United States Environmental
Protection Agency. If any provision of the federally approved Implementation

Plan conflicts with any provision adopted by the Commission, the Department

shall enforce the more stringent provision.]

[Publications: The publication(s) referred to or incorporated by reference in this rule
are available from the office of the Department of Environmental Quality.]

Stat. Auth.: ORS Ch. 468.020

Stat. Implemented: ORS Ch. 468A.035

Hist.: DEQ 35, . 2-3-72, ef. 2-15-72; DEQ 54, f. 6-21-73, ef. 7-1-73; DEQ 19-1979,
f & ef. 6-25-79; DEQ 21-1979, f. & ef. 7-2-79; DEQ 22-1980, {. & ef. 9-26-80; DEQ
11-1981, f. & ef. 3-26-81; DEQ 14-1982, f. & ef. 7-21-82; DEQ 21-1982, {. & ef. 10-
27-82; DEQ 1-1983, f. & ef. 1-21-83; DEQ 6-1983, f. & ef. 4-18-83; DEQ 18-1984, f.
& ef. 10-16-84; DEQ 25-1984, f. & ef. 11-27-84; DEQ 3-1985, f. & ef. 2-1-85; DEQ
12-1985, f. & ef. 9-30-85; DEQ 5-1986, f. & ef. 2-21-86; DEQ 10-1986, f. & ef. 5-9-
86; DEQ 20-1986, f. & ef. 11-7-86; DEQ 21-1986, f. & ef. 11-7-86; DEQ 4-1987, 1.
& ef. 3-2-87;, DEQ 5-1987, f. & ef. 3-2-87; DEQ 8-1987, f. & ef. 4-23-87; DEQ 21-
1987, f. & ef. 12-16-87; DEQ 31-1988, f. 12-20-88, cert. ef. 12-23-88; DEQ 2-1991,
f. & cert. ef. 2-14-91;, DEQ 19-1991, f. & cert. ef. 11-13-91; DEQ 20-1991, {. & cert.




ef. 11-13-91; DEQ 21-1991, £. & cert. ef. 11-13-91; DEQ 22-1991, . & cert. ef. 11-
13-91; DEQ 23-1991, f. & cert. ef. 11-13-91; DEQ 24-1991, f & cert. ef. 11-13-91;
DEQ 25-1991, f. & cert. ef. 11-13-91; DEQ 1-1992, . & cert. ef. 2-4-92; DEQ 3-
1992, f. & cert. ef. 2-4-92; DEQ 7-1992, . & cert, ef. 3-30-92; DEQ 19-1992,{. &
cert. ef. 8-11-92; DEQ 20-1992, f. & cert. ef. 8-11-92; DEQ 25-1992, f. 10-30-92,
cert. ef. 11-1-92; DEQ 26-1992, f. & cert. ef. 11-2-92; DEQ 27-1992, f. &cert. ef. 11-
12-92; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 8-1993, f. & cert. ef. 5-11-93; DEQ
12-1993, f. & cert. ef. 9-24-93; DEQ 15-1993, {. & cert. ef. 11-4-93; DEQ 16-1993, f.
& cert. ef. 11-4-93; DEQ 17-1993, f. & cert. ef. 11-4-93; DEQ 19-1993, f. & cert. ef.
11-4-93; DEQ 1-1994, . & cert. ef. 1-3-94; DEQ 5-1994, f. & cert. ef. 3-21-94; DEQ
14-1994, f. & cert. ef. 5-31-94; DEQ 15-1994, f. 6-8-94, cert. ef. 7-1-94; DEQ 25-
1994, f. & cert. ef. 11-2-94; DEQ 9-1993, f. & cert. ef. 5-1-95; DEQ 10-1995,f. &
cert. ef. 5-1-95; DEQ 14-1995, . & cert. ef. 5-25-95; DEQ 17-1995, £. & cert. ef. 7-
12-95; DEQ 19-1995, f. & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. & cert. ef. 9-14-
95; DEQ 8-1996(Temp), f. & cert. ef, 6-3-96; DEQ 15-1996, f. & cert. ef. 8-14-96;
DEQ 19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 23-
1996, f. & cert. ef. 11-4-96, DEQ 24-1996, f. & cert, ef. 11-26-96
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NOTICES OF PROPOSED RULEMAKING

*Auxiliary aids for persons with disubilities are availuble upon advance
request.

Rules Coordinator: Susan M. Greco

Address: Department of Environmental Quality. 811 SW 6th Avenue.
Partland. Oregon 97213 '

Telephone: {303) 229-5213

2aseavy

Date: Time: Location:

6-16-98 5pm Jacksor County Public Works
Auditorium
200 Antelope Road

White City, Oregon
Hearing Officer: Mary Heath
Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468A.033
Proposed Amendments: 340-020-0047. 340-028-1930. 340-028-
1940, 340-030-0043
Last Date for Comment: 6-19-98 - 5 pm
Summary: The proposals are part of a pian (o attain compliance with
the federal air qualityrstandards for particutate matier ia the Medford-
Ashland area. The plan includes the ariginal measures presented to the
Environmental Proiection Agency in 1991 plus additionral control
measuras recently recommended by an advisory committes, These
additional measures include recommendations for unified woed stove
curtaiiment ordinances. road dust conrrol measures. modifications o
the fugitive dust controi measure requirements for industial facilities
and maintaining stringenat new source review permit requiraments
regardless of changes in the air quality classification for the area.
*Auxiliary aids for persons with disabiiiries are available upon advance
request.
Rules Coordinator: Susan M, Greco
Address: Department of Environmental Quality, 811 SW 6th Avenue,
Portland. Oregon 97213
Telephone: {503) 229-3213

sanacsy

Location:

Dept. of Enviroamenial
Quality Headquarters

Rm 10A

811 SW 6ih Ave,

Portland. OR

lackson County Courthouse
Auditorium

G § Qakdaie

Medford. OR

Date: Time:
6-24-98 { pm

6-24-98 I pm

Hearing Officer: DEQ Staff
Stat. Auth.: ORS 468.020 & 468A.025
Stats. Implemented: ORS 468A.025. 4684035 & 463A.040
Proposed Amendments: 340-020-0047, 340-020-0110, 340-020-
0115, 340-020-0120, 340-020-0125, 340-020-0129. 340-020-0130,
340-020-0135. 340-020-0710, 340-020-0720, 340-020-0730. 340-020-
0750. 340.020-0760. 340-020-0770. 340-020-0780, 340-020-0790,
340-020-0800. 340-020-0810. 340-02C-0824, 340-020-0830. 340-020-
0840, 340-020-0850, 340-020-0860. 340-020-0870, 346-020-0880.
340-020-089Q. 340-020-0500, 340-020-0910, 340-020-1000, 340-020-
1010, 340-020-1020, 340-020-1030. 340-020-1040, 340-020-1050,
340-020-1060. 340-020-107C, 340-020-1500. 340-020-1510, 340-020-
1320, 240-020-1530. 340-020-157¢. 340-020-1580, 340-020-15%0
Proposed Repeals: 340-020-0400. 340-020-0405, 340-020-0410,
340-020-0420, 340-020-0430, 340-020-0920. 340-020-0930, 340-020-
0940, 340-020-0930, 340-020-0960, 340-020-0970. 340-020-0980,
340-020-0990, 340-020-1080
Last Date for Comment: 6-25-98 - 5 pm
Summary: The Department of Enviroamental Quality (DEQ) is
proposing that the Enaviranmental Quality Commission adopt rule
amendments that will sweamline and allow additional flexibility in
several air quality programs: Transportation Conformity. Indirect
Source Construction Permits. General Conformiry, and processing of
the State [mpiementation Plan. With the exception of the Indirect
Source rules, these amendments (if adopted} will be submitted 1o the
US Environmental Protecticn Agency (EPA) as revisions to OAR
340-020-0047 — the State Implementation Plan (SIP) — as required
by the Clean Air AL

Moadifications to the Transportation Conformicy rules add streamlin-

Oragon Bullerin

June 1998; Volume 37. No. 6

ing provisions recently allowed by federal reguiations, Changes i
General Conformity rules remove atiainment areas from the prSm-am
{as clarifiad by Congress}, Revisions of the Indirect Source rules sig-
nificantly reduce the permitting requirements for the construction of
new parking facilities. and ¢liminate the requirements for highway
projects since air pollution from these sources is now lareelv con-
trolled under other regulations, Finally. amendment of the SIP ruje
will simplify the administrative requirements {ar submittine ruleg
adopted by a regional air pollution authority for EPA approval when
they are the same as rules previously adopted by the Commission,

Copies of the proposed rules and rule packages are available for
review at the | 1th Fleor of DEQ Headquarters, 811 SW 6th Avenue.
Pactiand. OR 97204 and at the following DEQ offigas: 201 W. Main,
Medford, OR 97501 1102 Lincoln St.. Suite 210, Eusene, OR 97401-
2020 SW 4th Avenue. Suite 400. Partland. OR 97201 2146 NE 4th,
#104. Bend. OR 97701 and. 750 Front St.. NE. Suite 210. Salem. OR
97310. Copies are also available by calling (503) 225.5953.

Written comments should be submirted to the auention of Dave
Nordberg at Oregon DEQ - 11th Floor, 811 SW &th Avenue, Porland.
OR 57204 or by FAX 1c {503} 229-5675.

*Auxiliury aids for persons with disabilities are available upon advance
request.
Rules Coordinator: Susan M. Greco
Address: §i1 SW 6th Avenue, Portland, Oregon 97204
Telephone: (503) 229.5213
Department of Forestry
Chapter 629

Date: Time: Location:
6-16-98 9am Oregon Department of Forestry
2600 Staie Straet

Salem. Oregon
Hearing Officers Peter J. Norkeveck
Stat, Auth.: ORS 477.013, 477.515, 477.562. 477.980. 526.016.
526,041 & 526.350
Stats. Implemented: ORS 477.013, 477.210. 477.515. 477.552,
477.554. 477.556. 477.538, 477.560. 477.562. 477.980. 477.985,
477.993, 526.320, 526.324, 526,328 & 526.340
Proposed Amendments: §25.042-0003. 629-043-0040. 629-043.
004 1. 629-045-0003. 629-043-0010. 629-047-0060
Proposed Repeals: 629-041-0015. 629-043-0045. 629-043-0055,
£29-043-0075. 629-045-0015
Last Date for Comment: 6-16-98
Summary: Amend burning permit requirements. forest protection
requirements. forestland classification requirements and fire preven-
tion enforczment limitations (o incorporate new authorities provided
by starute. to corract outdated language, 1o resolve conflicts with other
requirements, to simplify existing requirements, and to clarify existing
requirements. Delete obsolete requirements and those lacking statto-
ry authorization.
*Auxiliary aids for persons with disabilitiss are qvailabie upon advance
request.
Ruies Coordinator: Gayle Janes
Address: 2600 State Swreet. Salem, Oregon 87310
Telephone: (503) 945-7210

avssesg

Stat. Auth.: ORS 477.225. 526,014 & 526.04]

Stats, Implemented; ORS 477,225

Proposed Adoptions: §29-041-0300. 629-041-0505, 629-041-0510,
629-041-0515. 629-041-0520. 629-041-05125. 629-041-0530. 629-041-
0535, 629-041-0540. 629-041-0545. 629-041-0530, 629-041-0355.
629-041-0560. 629-041-0563. 629-041-0370. 629-041-0575

Last Date for Comment: 6-16-98

Summary: Establishes boundaries of forest protection disicts.

Rules Coordinator: Gayle Jones

Address: 2600 State St.. Salem. OR 97310

Telephone: (303) $43-7210

Department of Human Resources, Adult and Family Services

Division
Chapter 461
Date: Time: Location:
5-23-98 10 am Hurnan Resources Bldg

300 Summer St NE
Rm 254
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Attachment B-2

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for

Rule Revisions applying to Transportation Conformity, Indirect Source Construction Permits,
General Conformity and SIP Streamlining.

Fiscal and Economic Impact Statement

Introduction - Statement of overall degree of economic impact

Transportation Conformity: There may be a modest savings of administrative costs for
Metropolitan Planning Organizations and the Oregon Department of Transportation.

Indirect Source Construction Permits: During the years 1993 through 1997 the Department issued
37 Indirect Source Permits at an estimated average cost to the applicant of $2600 to $3100 per
permit. Under the revised rules, 34 of those permits (6.8 permits per year) would be unnecessary.
These rule revisions therefore, may produce a total annual average cost savings of $12,480 to
$21,080. ($2600 to $3100 times 6.8 permits per year savings.)

General Conformity: No fiscal or economic impact.

SIP Streamlining: Savings in administrative costs by avoiding duplicative rulemaking.

General Public

Transportation Conformity: No fiscal or economic impact.
Indirect Source Construction Permits: No fiscal impact.
General Conformity: No fiscal impact.

SIP Streamlining: No fiscal impact.

Small Business
Transportation Conformity: Some construction businesses may experience a modest economic
benefit as a result of fewer transportation projects being delayed in the event of a conformity lapse.

Such events are expected to be infrequent, however, and any potential benefit that could result from
a possible decrease of delayed construction contract awards cannot be quantified.
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Indirect Source Construction Permits: An unknown portion of the estimated average total annual
cost savings of $12,480 to $21,080 could be expected to be realized by small businesses in Oregon.

General Conformity: No fiscal or economic impact.

SIP Streamlining: No fiscal or economic impact.

Large Business

Transportation Conformity: Some construction businesses may experience a modest economic
benefit as a result of fewer transportation projects being delayed in the event of a conformity lapse.
Such events are expected to be infrequent, however, and any potential benefit that could result from
a possible decrease of delayed construction contract awards cannot be quantified.

Indirect Source Construction Permits: An unknown portion of the estimated average total annual
cost savings of $12,480 to $21,080 could be expected to be realized by large businesses.

General Conformity: No fiscal or economic impact.

SIP Streamlining: No fiscal or economic impact.

Local Governments

Transportation Conformity: Metropolitan Planning Organizations (MPOs) may experience
moderate savings in administrative costs as a result of the increased flexibility during a conformity
lapse. Each conformity determination performed by Metro costs the agency approximately
$50,000, and the agency estimates that under the new rules as many as two fewer conformity
determinations may be required over the twenty year life of a transportation plan. The annualized
savings for Metro then is expected to range from $0 to $5000. The annualized savings for the three
remaining MPOs in Oregon (Rogue Valley Council of Governments, Lane Regional Council of
Governments and the Mid-Willamette Valley Council of Governments) are expected to be less than
Metro’s because their conformity determinations are less complex due to their smaller
transportation systems.

Indirect Source Construction Permits: A small portion of the estimated average total annual cost
savings of $12,480 to $21,080 could be expected to be realized by local governments.

General Conformity: No fiscal or economic impact.

SIP Streamlining: No fiscal or economic impact.
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State Agencies

Effects on DEQ:
Transportation Conformity: No fiscal impact.
Indirect Source Construction Permits: An average Indirect Source Construction Permit is
estimated to require an average of eight hours for review and approval. Therefore, the rule
revision is estimated to save the Department 55 hours of engineering effort per year, (8
times 6.8). Given that a typical permit provides the Department with $600 in application
fees, the rule revision is also estimated to reduce the agency’s average annual revenue by
$4080.
General Conformity: No fiscal or economic impact.
SIP Streamlining: The Department estimates it will benefit from this rule revision by
freeing up approximately 32 hours of staff time per year. This savings will be applied to
work on other duties.

Other State Agencies:

Transportation Conformity: Oregon Department of Transportation predicts no fiscal impact on that
agency. There will be no fiscal impact for other agencies.

Indirect Source Construction Permits: Some state agencies may realize a fraction of the total
predicted cost benefit.

General Conformity: No fiscal or economic impact.

SIP Streamlining: No fiscal or economic impact.

Assumptions

Transportation Conformity: Rule revisions represent refinements to the existing Transportation
Conformity program.

Indirect Source Construction Permits: The average number of Indirect Source Construction
Permits issued during the last five years (1993 through 1997) are taken as the average number of
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permits that would be issued in the future if the original thresholds (at which permits are required)
were unchanged.

General Conformity: Changes to the rules represent no change of present practices.
SIP Streamlining: The rule revision is estimated to apply to approximately two groups of Lane

Regional Air Pollution Control Authority SIP submittals per year.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposat
for
Rule Revisions for Transportation Conformity

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

These proposed rules modify the existing Transportation Conformity program that specifies criteria
and procedures for determining that transportation plans, program, and projects funded or approved
by a recipient of funds under title 23 of the Federal Transit Act conform with state or federal air
quality implementation plans. The transportation conformity program is required by federal
regulations; the proposed modifications incotporate revisions to the federal requirements that
streamline the rules and allow increased flexibility in the implementation of the program.

Conformity to an implementation plan is defined in the federal Clean Air Act as conformity to an
implementation plan’s purpose of eliminating or reducing the severity or number of violations of
the National Ambient Air Quality Standards (INAAQS) and achieving expeditious attainment. In
addition, these activities may not cause or contribute to new violations of air quality standards,
exacerbate existing violations, or interfere with timely attainment of required interim emission
reductions toward attainment. This rule modifies certain elements of the process for determining
conformity of highway and transit projects. Specifically, the rule revisions will provide non-
metropolitan areas more options (such as the build/no-build test) for demonstrating conformity for
the period of time beyond the 3 to 10 year focus of an air quality plan but within the 20 year
timeframe of a transportation plan. Also, the rule revisions relax the requirements that apply during
a lapse of conformity by allowing non-federal projects to move forward during a conformity lapse
if those projects were included in the first three years of the previously conforming plan.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? [ Yes [X] No

a. If yes, identify existing program/rule/activity:
Not applicable.

b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? [ Yes [ No (if no, expiain):

Not applicable.
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¢. If no, apply the following criteria to the proposed rules.

Staff should refer to Section 111, subsection 2 of the SAC document in completing the evaluation form.
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine
Resources; and Goal 19 - Ocean Resources. DEQ programs and rules that relate to statewide land
use goals are considered land use programs if they are:

1. Specifically referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on
a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:

- The land use responsibilities of a program/rule/action that involved more than one agency, are
considered the responsibilities of the agency with primary authority.

- A determination of land use significance must consider the Department's mandate to protect public
health and safety and the environment.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

The proposed rules are refinements that provide additional flexibility in meeting the
requirements of existing rules that do affect land use. These rules may have a significant effect on
the resources, objectives or areas identified in four statewide planning goals. Specifically, these
rules may affect the interagency and public coordination responsibilities of government bodies
established under Goals 1,2, and 9. Second, the rules further the objectives of Goal 6 because they
assist in the maintenance and improvement of air quality. Finally, the proposed rules may have a
significant effect on Goal 12, since it may be necessary to reduce reliance on the single occupant
automobile in order to reduce emissions, and the rules will assist in minimizing environmental
impacts and costs.

This rule may indirectly affect future land uses identified in acknowledged comprehensive land
use plans because transportation facilities or improvements found not to conform would lose
federal funding and may be prohibited.

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new

procedures the Department will use to ensure compliance and compatibility.

The existing conformity rules ensure compliance with the statewide planning goals because
they further intergovernmental coordination requirements and help to assure maintenance of air
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quality standards. Similarly, the Department is unaware of any provisions in these proposed rules
that conflict with the goals or the administrative rules adopted by LCDC to implement the goals.

The conformity rules do not authorize the Department to certify or permit activities or
otherwise take actions with respect to uses allowed under acknowledged comprehensive land use
plans. Consequently, any effect on acknowledged land uses would be indirect. Moreover, existing
state, regional and local transportation planning requirements (along with the coordination required
under the proposed rules) are adequate to ensure that any indirect effects on land use will be
consistent with land use plans and regulations.

\?LM % 5 \wxp ey

Division Intergovernmental Coordinator ™ Date

Ay
[
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Rule Revisions Indirect Source Construction Permits

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

The proposed rule amendments remove airports and highway sections from the Indirect Source
Construction Permit program and increase the thresholds at which new parking facilities are
required to have permits from 250 parking spaces to 1000 spaces (800 for central Portland).
These changes are proposed because the problem the Indirect Source Permit program was meant
to address has been addressed by other regulations. (Other controls include lowered carbon
monoxide emission requirements for today’s new vehicles and Oregon’s transportation
conformity program.) Proposed changes will eliminate provisions that now provide little or no
additional air quality benefit by reducing the program to one that addresses only the large
parking facilities that potentially could create a public health problem.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? [X] Yes []No

a. If yes, identify exisfing program/rule/activity:
Issuance of Indirect Source Construction Permits. QAR 340-018-0030.

b. Ifyes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? Yes [ No (if no, explain):

Currently DEQ requires Indirect Source Construction Permits to go through the Land Use
Compatibility review process with local governments to assure an activity is consistent with land
use regulations.

c. If no, apply the following criteria to the proposed rules.

Staff should refer to Section II1, subsection 2 of the SAC document in completing the evaluation form.
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
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Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine
Resources; and Goal 19 - Ocean Rescurces, DEQ programs and rules that relate to statewide land
use goais are considered land use programs if they are:

1. Specificaliy referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on
a, resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:

- The land use responsibilities of a program/rule/action that involved more than one agency, are
considered the responsibilities of the agency with primary authority.

- A determination of land use significance must consider the Department's mandate to protect public
health and safety and the environment.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

Not applicable.
3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new

procedures the Department will use to ensure compliance and compatibility.

Not applicable.

r .
: (\) t\uC,"-\-' L"-—-—\ ~ £

Division Interéoverﬁmental Coordinal@ 2 Date

O

B-3 9.5




Attachment B-3

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Rule Revisions for General Conformity

Land Use Evaluation Statement

1. Explaing the purpose of the proposed rules.

The proposed revisions will align DEQ rules with federal rules by making General Conformity
applicable only to nonattainment areas (areas that do not meet the National Ambient Air Quality
Standards or NAAQS). These revisions will have no effect on existing practices, as
implementation of General Conformity requirements in attainment areas was delayed pending
the outcome of a federal determination of applicability.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? [ Yes [X No

a. Ifyes, identify existing program/rule/activity:
Not applicable.

b. If yes, do the existing statewide goal compliance and local plan compatibility
precedures adequately cover the proposed rules? [ Yes [7] No (if no, explain):

Not applicable.

c. Ifno, apply the following criteria to the proposed rules.

Staff should refer to Section III, subsection 2 of the SAC document in completing the evaluation form.
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine
Resources; and Goal 19 - Ocean Resources. DEQ programs and rules that relate to statewide land
use goals are considered land use programs if they are:

1. Specifically referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on

B3 3.6




a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In appiying criterion 2 above, two guidelines should be applied to assess land use significance;

- The land use responsibilities of a program/rule/action that involved more than one agency, are
considered the responsibilities of the agency with primary authority.

- . A determination of land use significance must consider the Department's mandate to protect public
health and safety and the environment.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

While the process for determining conformity of general federal actions arguably may have
some effect on existing programs affecting land use, this effect will not be significant, and the
proposed rule itself does not significantly affect the statewide land use goals or future land uses
identified in acknowledged land use plans. The rule essentially mirrors existing federal conformity
requirements. :

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Not applicable.
WAL )2& k S DYIAVE I
Division Intergovernmental Coordina’t\og D Date
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
_ for
Rule Revisions for SIP Streamliining

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

This modification of the “SIP Rule” (OAR 340-020-0047) will eliminate unnecessary
administrative requirements from the process of adding regulations adopted by a regional
authority (such as Lane Regional Air Pollution Authority—LRAPA) to the SIP. The revision
addresses only procedural requirements and applies only when a regional authority adopts
regulations identical to existing rules adopted by the Environmental Quality Commission.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? []Yes [X] No

4. Ifyes, identify existing program/rule/activity:
Not applicable.

b. Ifyes, do the existing statewide goal compliance and lecal plan compatibility
procedures adequately cover the proposed rules? [J Yes [[] No (if no, explain):

Not applicabie.

c. Ifno, apply the following criteria to the proposed rules.

Staff should refer to Section ITI, subsection 2 of the SAC document in completing the evaluation form.
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
Avreas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine
Resources; and Goal 19 - Ocean Resources. DEQ programs and rules that relate to statewide land
use goals are considered land use programs if they are:

1. Specifically referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on
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a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:

- The land use responsibilities of a program/rule/action that involved more than one agency, are
considered the responsibilities of the agency with primary authority.

- A determination of land use significance must consider the Department's mandate to protect public
health and safety and the environment.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

Overall, the State Implementation Plan (SIP) encompasses some DEQ program activities
that affect land use programs such as air quality permitting programs. However, these proposed
rules address only procedural requirements and, as such, do not affect land use.

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Not applicable.
' ]
{_.L.\)djjh (/\A =, /)7, ‘?%
Division Intex‘éovemmental Coordf_@tg — Date
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

Rule Revisions for Transportation Conformity, Indirect Source Construction Permits, General
Conformity and SIP Streamlining.

1.  Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

Transportation Conformity: Yes. The proposed revisions to Oregon’s transportation
conformity rules mirror the federal requirements. The following questions therefore, are
not applicable.

Indirect Source Construction Permits: No.

General Conformity: Yes. The proposed rule amendment aligns Oregon’s rule with
those federal requirements. The following questions therefore, are not applicable.

SIP Streamlining: Not precisely. The proposed rule addresses a narrow procedural
issue concerning EQC approval of rules adopted by a regional air pollution authority

and submuittal of those rules to EPA for approval when the rules are identical to those
adopted by the EQC.

2.  Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

Transportation Conformity: Not applicable.

Indirect Source Construction Permits: Not applicable.

General Conformity: Not applicable.

SIP Streamiining: Not applicable.
3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's

concern and situation considered in the federal process that established the federal
requirements?
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Transportation Conformity: Not applicable.

Indirect Source Construction Permits: Not applicable.

General Conformity: Not applicable.

SIP Streamlining: Not applicable.
4.  Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

Transportation Conformity: Not applicable.

Indirect Source Construction Permits: Not applicable.

General Conformity: Not applicable.

SIP Streamlining: Not applicable.

5.  Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

Transportation Conformity: Not applicable.
Indirect Source Construction Permits: No.
General Conformity: Not applicable.

SIP Streamlining: Not applicable.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

Transportation Conformity: Not applicable.

Indirect Source Construction Permits: Not applicable.
General Conformity: Not applicable.

SIP Streamlining: Not applicable.
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7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Transportation Conformity: Not applicable.
Indirect Source Construction Permits: Not applicable.
General Conformity: Not applicable.

SIP Streamlining: Not applicable.

8.  Would others face increased costs if a more stringent rule is not enacted?
Transportation Conformity: Not applicable.
Indirect Source Construction Permits: No.
General Conformity: Not applicable.
SIP Streamlining: Not applicable.
9.  Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason' for different procedural, reporting or monitoring
requirements?
Transportation Conformity: Not applicable.
Indirect Source Construction Permits: There are no federal requirements for an indirect
source permit program. The proposed rule revisions represent a shift to a significantly
relaxed program with relatively modest requirements to ensure that the construction of
new parking facilities with more that 1,000 spaces (800 spaces in downtown Portland)
does not unwittingly create a health hazard.

General Conformity: Not applicable.

SIP Streamlining: Not applicable.
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10. Is demonstrated technology available to comply with the proposed requirement?
Transportation Conformity: Not applicable.

Indirect Source Construction Permits: Yes. The proposed rule revision to represents a
significant reduction of an existing program.

General Conformity: Not applicable.
SIP Streamlining: Not applicable.
11. Wil the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?
Transportation Conformity: Not applicable.
Indirect Source Construction Permits: The proposed indirect source rules represent a
stripped-down mechanism to efficiently ensure that large new parking facilities do not
create a health hazard from high levels of carbon monoxide.

General Conformity: Not applicable.

SIP Streamlining: Not applicable.
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State of Oregon

Department of Environmental Quality Memorandum
Date: May 20, 1998

To: Interested and Affected Public

Subject: | Rulemaking Proposal and Rulemaking Statements - Rule Revisions for

Transportation Conformity, Indirect Source Construction Permits, General
Conformity, and SIP Streamlining.

This memorandum contains information on a proposal by the Department of Environmental
Quality (Department) for streamlining and housekeeping amendments to Oregon Administrative
- Rules, Chapter 340, Division 20. The affected regulations are those pertaining to Transportation
Conformity, Indirect Source Construction Permits, General Conformity, and Streamlining the
SIP submittal process for regional air pollution control authorities. If adopted, these rules (with
the exception of the Indirect Source regulations) will be submitted to the Environmental
Protection Agency (EPA) for approval as revisions to OAR 340-020-0047 or the State
Implementation Plan (SIP). Pursuant to ORS 183.335, this memorandum also provides
information about the Environmental Quality Commission’s proposal to adopt a rule.

This proposal would modify existing regulations as described below;

Transportation Conformity: Transportation conformity is the process of ensuring that air
pollution associated with the construction of new transportation projects is consistent with an
area’s air quality goals. When transportation plans “conform” to air quality plans, new projects
will not hinder an area’s ability to achieve or maintain air quality standards. When transportation
plans do not conform, the chance of violating air quality standards is increased, and the '
conformity rules prohibit the adoption of transportation plans and projects until the inconsistency
is reconciled.

The transportation conformity program is required by federal regulations; the rule modifications
proposed here adopt the federal revisions that streamline the rules and allow increased flexibility
in the implementation of the program. While the revisions provide incremental adjustments to
several requirements, the most significant effects are in the three areas described below.

The first significant modification affects conformity tests for non-metropolitan areas. Under
existing transportation planning laws, the Oregon Department of Transportation (ODOT) must
create a transportation plan for at least 20 years into the future. Generally, air quality plans cover
3 to 10 years, creating a mismatch of planning horizons. Under the current conformity rules,
consistency between the amount allocated to vehicle emissions in an air quality plan must be
demonstrated for the entire 20 year transportation planning horizon. For non-metropolitan areas
the proposed amendments will allow ODOT (in consultation with DEQ) to demonstrate

- conformity for the years beyond the SIP time frame four different ways: 1) show consistency
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with the emissions budget set for the last year of the SIP (existing requirement); 2) demonstrate
conformity through dispersion modeling; 3) show reductions from 1990 levels; or 4) show that
emissions from the build scenario will be less than the no-build scenario. This modification will
allow the additional flexibility needed for non-metropolitan arcas which typically experience few
projects and have few opportunities to pursue mitigating measures.

The second significant issue concerns the number of projects that can proceed in the event of a
conformity lapse. The rules require a demonstration at regular intervals that transportation plans
and programs are consistent with the SIP. Inability to show conformity at those intervals creates
a conformity lapse. Under existing Oregon rules, the only projects allowed to move forward
during such a lapse are those that are grandfathered because they have completed the NEPA
(National Environmental Protection Act) process or those that are exempt. Under the proposed
revisions, non-federal projects will also be allowed to proceed during a conformity lapse if they
were included in the first three years of the previously conforming plan. Incorporating this
change to the rules will decrease the amount of planning disruption caused by a conformity lapse
while maintaining the effectiveness of the program.

The third issue relates to the timeframe before areas are required to assess conformity using an
emissions budget adopted by the EQC and submitted to EPA. The existing state rules are more
stringent than the previous federal rule. The previous federal rule did not require conformity
with an emissions budget until EPA approved the air quality plan. Under the Clean Air Act,
EPA has up to 24 months to approve a submittal. Because the emissions budget is a more
appropriate benchmark for evaluating future emissions, the EQC (upon recommendation from
the advisory committee) required consistency with the emissions budget once it had been
submitted to EPA. In the most recent revisions to the federal rule, EPA brought their
requirements more in line with the existing state requirements. Under this proposal, EPA will
have 45 days to review the adequacy of an emissions budget, and areas will be required to use the
budget thereafter.

Indirect Source Construction Permits: The proposed rule amendments would remove airports
and highway sections from the Indirect Source Construction Permit program and increase the
thresholds at which new parking facilities are required to have permits. Parking facility

thresholds would increase from 250 parking spaces to 1000 spaces (800 for central Portland).

General Conformity: Like transportation conformity (above) general conformity is the
requirement that federal activities (such as the use of prescribed burning by the Forest Service)
do not hinder an area’s air quality goals. When federal activities “conform” to air quality plans,
those activities will not lead or contribute to air quality standards violations. Like transportation
conformity, general conformity rules are federally required. The proposed revisions will align
Oregon’s rules with a congressional clarification of the Clean Air Act requirements by making
general conformity applicable only to nonattainment areas (areas that do not meet the National
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Ambient Air Quality Standards or NAAQS).

SIP Streamlining: This modification of the “SIP Rule” (OAR 340-020-0047) will eliminate
unnecessary administrative requirements from the process of adding regulations adopted by a
‘regional authority (such as Lane Regional Air Pollution Authority—LRAPA) to the SIP. The
revision applies only when a regional authority adopts regulations identical to existing
Department rules.

The Department has the statutory authority to address these issues under ORS 468.020, and ORS
468A.025. These rules implement ORS 468A. 025 and ORS 468A. 035.

‘What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
proposed rules. (required by ORS 183.335)

Attachments  Statements providing assurance that the proposed rules are consistent
B-1thru B-4  with statewide land use goals and compatible with local land use plans.

Attachment C  Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Due to the length of these modifications, the text of the rule amendments is not included as part
of this package. If you would like to review the actual rule modifications, copies are available
for inspection at the following DEQ Offices:

DEQ Portland HQ DEQ Medford DEQ Eugene

811 SW 4® Ave., 11" Floor 201 W. Main 1102 Lincoln St., Suite 210
Portland, OR 97204 Medford, OR 97501 Eugene, OR 97401

DEQ Northwest Region DEQ Bend DEQ Salem

2020 S. W. 4™ Ave., Suite 400 2146 NE 4%, # 104 750 Front St., NE, Suite 210
Portland, OR 97201 Bend, OR 97701 Salem, OR 97310

Or you may request that a copy be mailed to you by calling Linda Fernandez at (503) 229-3359.
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Hearing Process Details

The Department is conducting two public hearings at which comments will be accepted etther
orally or in writing. The hearings will be held as follows:

Date:  June 24, 1998 Date: June 24, 1998

Time: 1:00 PM Time: 1:00 PM

Place: 10" Floor Conference Room Place: Jackson County Courthouse
DEQ Headquarters Auditorium
811 SW 6™ Avenue, 10 South Oakdale,
Portland, OR 97204 Medford, OR 97501

Deadline for submittal of Written Comments:  June 25, 1998 at 5:00 PM
DEQ staff representatives will serve as Presiding Officers at the hearings.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, 11* Floor, Attn:
Dave Nordberg, 811 S.W. 6th Avenue, Portland, Oregon 97204.

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Therefore, if you wish for your comments to
be considered by the Department in the development of these rules, your comments must be
received prior to the close of the comment period. The Department recommends that comments
be submitted as early as possible to allow for review and evaluation.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officers will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officers’ report.
The public hearings will be tape recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposals in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments
received.

The EQC will consider the Department's recommendation for rule adoption during one of their
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regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is August 7, 1998. This date may be delayed if needed to provide
additional time for evaluation and response to testimony received during the hearing process.

You will be notified of the time and place for final EQC action if you present oral testtmony at
the hearing or submit written comment during the comment period. Otherwise, if you wish to be

kept advised of this proceeding, you should request that your name be placed on the relevant
“Interested Person” mailing list.

Background on Development of the Rulemaking Proposal

Why is there a need for the rules?

Transportation Conformity: Federal Transportation Conformity rule revisions require states to
amend their regulations by August 15, 1998.

Indirect Source Construction Permits: With the successful implementation of Oregon’s
Transportation Conformity program, most requirements of the Indirect Source Permit program
(affecting the construction of highways) became redundant. Intended changes will eliminate
provisions that now provide little or no additional air quality benefit.

General Conformity: The Environmental Quality Commission adopted general conformity rules
in 1995 pursuant to the federal Clean Air Act. These rules included requirements for prescribed
burning activities in attainment areas. Subsequently, Congress amended the Clean Air Act to
limit the requirements of general conformity to federal activities in nonattainment areas. Oregon
needs to modify its regulations to reflect this change.

SIP Streamlining: Administrative requirements for adopting a regional control authority’s
regulations into the State Implementation Plan (SIP) can be greatly snnphﬁed when the authority
adopts rules identical to those previously adopted by the EQC.

How were the rules developed?

Transportation Conformity: The Depariment convened the Transportation Conformity Advisory
Committee to advise the agency on modifications to the Transportation Conformity rules originally
adopted in 1995. The committee reflected the interests of state, local and regional agencies,
transportation/land use groups, and environmental advocates. The committee focused its attention
on the two primary issues: whether to increase the ways non-metropolitan areas can demonstrate
conformity in the years beyond the timeframe of the SIP, and whether to allow more projects to
advance during a conformity lapse.
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The committee agreed to support DEQ’s proposed rule change to incorporate the new flexibility
permitted by the federal revisions for non-metropolitan areas. Several members expressed concermn
that the added flexibility might be less protective of air quality, because it might result in less
mitigation and less VMT (Vehicle Miles Traveled) reduction than would otherwise be required.
Others were concerned about the fairness of providing non-metropolitan areas greater flexibility
than metropolitan areas. However, the committee agreed to support the added flexibility for the
following reasons: 1) added flexibility is appropriate because fewer projects and opportunities for
mitigation occur in these areas, 2) the build/no-build test (potentially the most lenient criterion) still
requires a project to demonstrate an air quality improvement, 3) retaining the more stringent current
rule will not necessarily reduce VMT, and 4) new regulations for PM2.5 (particulate matter smaller
than 2.5 microns) being developed should create an opportunity to revisit the issue.

The committee also supported the additional flexibility of allowing non-federal projects included in
the first three years of the previously conforming plan to move forward during a conformity lapse.
There was one dissenting vote from a member who felt that no projects should be allowed to
proceed in the event of a lapse. Another member agreed with the majority but requested that the
Commission be advised that concern existed about agencies exchanging federal and non-federal
funds for the purpose of avoiding conformity consequences. The committee proceeded with the
assurances of ODOT and Metropolitan Planning Organization representatives that the proposed
changes would not subvert the purpose of conformity because, in the event of a conformity lapse, it
is highly unlikely that locally elected officials would change their support for previously agreed-to
projects. The more likely result would be the mitigation of any negative effects through the
adoption of new projects that benefit air quality.

Indirect Source Construction Permits: The Transportation Advisory Committee also addressed the
proposed revisions to the Indirect Source Construction Permit program. The committee was
advised that the problem this program was created to address (high concentrations of carbon
monoxide or CO) is now largely controlled by other measures, such as the significant reductions
resulting from federal requirements for new vehicles. The Department reported that its recent
experience shows that only projects such as very large parking facilities are capable of producing a
significant CO effect. The problem is also addressed by transportation conformity regulations that
require overall CO emissions to be considered in transportation plans and provide for “hot-spot”
analysis of the potential problem areas. Given these circumstances, the committee unanimously
recommended that the program be greatly reduced to address only the largest parking facilities.

General Conformity: No advisory committee involvement was used in developing the rule
revisions for general conformity because the revisions merely reflect changes in federal law.

SIP Streamlining: No advisory committee was used in developing the SIP Streamlining rule
revision. The revision was developed by Department staff who recognized an opportunity to
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shorten the Environmental Quality Commission Approval/SIP Revision process in certain
circumstances. '

Copies of the documents relied upon in the development of this rulemaking proposal (62 FR
43780 through 62 FR 43818 dated 8-15-98) can be reviewed at the Department of Environmental
Quality’s office at 811 S.W. 6th Avenue, Portland, Oregon. Please contact Linda Fernandez at
(503) 229-5359 to learn times when the documents are available for review.

‘Who do these rules affect (including the public, resulated communities or other agencies)
and how are they affected?

Transportation Conformity: The proposed rule modifications constitute modest relaxations of
current requirements. As both the existing rules and proposed amendments establish
requirements for the transportation planning process, Metropolitan Planning Organizations and
the Oregon Department of Transportation will be primarily affected. The most significant
modifications of the rules—increased flexibility during conformity lapses and broadening the
ways non-metropolitan areas can demonstrate conformity during years beyond the scope of the
SIP—will simplify management of the transportation planning process for these agencies.

Indirect Source Construction Permits: The primary effect of the rules will be that most
developers of projects with new parking facilities will not have to get an Indirect Source permit.
Consulting Engineering firms will also be affected due to the reduced need to prepare Indirect
Source permit applications for clients.

General Conformity: These revisions will have no effect on existing practices, as
implementation of General Conformity requirements in attainment areas was delayed pending
the outcome of a federal determination of applicability.

SIP Streamlining: This modification will improve the Department’s efficiency by reducing the
time needed for LRAPA regulations to be approved and incorporated into the SIP.

How will the rules be implemented?

Transportation Conformity: The rule amendments will have no impact on the existing inter-
agency consultation process. Eventually, the consultation functions performed by DEQ
Headquarters staff are expected to be transferred to staff in DEQ’s Regional offices for reasons
independent of these proposed revisions.

Indirect Source Construction Permits: The modified program will be implemented as a change
to the existing Indirect Source program.
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General Conformity: General Conformity regulations are implemented by federal agencies.
These amendments will cause no implementation changes in existing practices.

SIP Streamlining: The rule modification will be implemented by modifying existing Department
procedures.

Are there time constraints?

Transportation Conformity: Rules must be amended and submitted to EPA as a SIP revision by
August 15, 1998.

Indirect Source Construction Permits: There are no time constraints,
General Conformity: There are no time constraints.

SIP Streamlining: There are no time constraints.

Contact for More Information

If you would like more information on this rulemaking proposal, or would like to be added to the
Interested Persons’ mailing list, please contact;

Dave Nordberg

Oregon Department of Environmental
Quality - 11" Floor

811 S.W. 6™ Avenue,

Portland, OR 97204

(503) 229-5519

This publication is available in alternate format (e.g. large print, Braille) upon request. Please
- contact DEQ Public Affairs at 503-229-5317 to request an alternate format.
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Attachment C

State of Oregan

Department of Environmental Quality Memorandum
Date: 6-24-98

To: Environmental Quality Commission

From: Dave Nordberg & Anna Kemmerer

Subject: Presiding Officers’ Report for Rulemaking Hearings

Title of Proposal:

Hearing No. 1

Hearing Officer:
Date and Time:
Location:

Transportation Conformity, Indirect Source Construction
Permits, General Conformity and SIP Streamlining.

Dave Nordberg, DEQ

June 24, 1998, beginning at 1:00 PM
Department of Environmental Quality
Headquarters Conference Rm. 10A,
811 SW 6™ Ave.

Portland, OR 97225

The rulemaking hearing on the above titled proposal was convened at 1:00 PM. No
members of the public attended and the hearing was closed at 1:30.

Hearing No. 2

Hearing Officer:
Date and Time:
Location:

Anna Kemmerer, DEQ

June 24, 1998, beginning at 1:00 PM
Jackson County Courthouse
Auditorium

10 S. Oakdale

Medford, OR

The rulemaking hearing on the above titled proposal was convened at 1:00 PM. No
members of the public attended and the hearing was closed at 1:45 PM.
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Attachment D

DEPARTMENT’S EVALUATION OF PUBLIC COMMENT

Transportation Conformity, Indirect Source Construction Permits,
General Conformity and SIP Streamlining

Proposed revisions to several regulations of Oregon Administrative Rules Chapter 340,
Division 20 were opened to public comment from May 22, to June 25, 1998. During
this period a single set of comments was submitted to the Department by Michael
Hoglund, Transportation Planning Manager of Metro, the MPO for the Portland area.
These comments and the Department’s response are summarized below:

Comment:  Metro offers general support for the proposed revisions to the
Transportation Conformity and Indirect Source Construction Permits
regulations and offers specific support for the modifications that will
allow previously approved non-federal projects to proceed in the event of
a conformity lapse.

Metro also requests that OAR 340-020-0760(1}(d) be amended to make
MPOs responsible for conducting conformity determinations for their
entire Air Quality Maintenance Areas—including the areas outside their
normal jurisdictions. The commenter notes that inter-governmental
agreements contemplated by OAR 340-020-0760 [and 23 CFR §
450.310] are often confusing to outlying small communities, and that
reluctance on their part can delay the conformity process.

Response: The Department acknowledges this support, and appreciates the potential
delay of the conformity determination process that could result if inter-
governmental agreements required by Federal Highway Administration
regulations (23 CFR § 450.310(f)) are not achieved in a timely fashion.
Among other things, these agreements specify responsibility for various
transportation conformity functions for areas outside the metropolitan
planning area, but within the air quality control area. When no
transportation projects are planned for a given outlying area, there may
be little motivation for that area to enter into an agreement.

As proposed for adoption by the EQC, OAR 340-020-0760(1)(d)(D)(ii)
is added to clarify that when an agreement with an outlying local
jurisdiction is not currently in effect, the Metropolitan Planning
Organization is responsible for conducting conformity determinations
throughout the air quality control area.
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Attachment E

Detailed Changes to Original Rulemaking Proposal
Made in Response to Public Comment

Transportation Conformity, Indirect Source Construction Permiits,
General Conformity and SIP Streamlining

The following provides a comparison of the rule modification that was made upon
evaluation of official comments:

As proposed for public comment, the paragraph assigning general responsibility for
conducting conformity determinations to the MPOs did not address the circumstance in

which an inter-governmental agreement for outlying areas is not in place. OAR 340-
020-0760(1)(d)(D) began with:

(D) The MPO shall be responsible for:
(i) developing transportation plans and TIPs, and making corresponding
conformity determinations, ...

Following evaluation, OAR 340-020-0760(1}{d)}(D)(ii) is added to the proposal for
adoption making the passage read as follows:

(D}  The MPO shall be responsible for:
(iy developing transportation plans and TIPs, and making corresponding
conformity determinations,
(ii) making conformity determinations for the entire nonattainment or

maintenance area including areas beyond the boundaries of the MPO where
no agreement is in effect as required by 23 CFR § 450.310().
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Attachment F

TRANSPORTATION CONFORMITY ADVISORY COMMITTEE 1998

Members
Annette Liebe Oregon DEQ - 11* Floor
Co-Chair 811 SW 6" Ave.,

Portland, OR 97204-1390
(503) 229-6519

Vince Carrow Oregon DOT

Co-Chair 1158 Chemeketa St. NE
Salem, OR 97310
(503) 986-3485

Loretta Pickerell Sensible Transportation Options for People
26370 SW 45" Dr.
Wilsonville, OR 97070
(503) 638-6999

Keith Bartholomew 1000 Friends of Oregon
534 SW 3rd, Suite 300
Portland, OR 97204
(503) 223-4396

Mike Hoglund Metro
6000 NE Grand Avenue,
Portland, OR 97232-2736
(503) 797-1743

Mike Jaffe Mid Willamette Valley Council Of Governments
105 High St., SE
Salem, OR 97301
(503) 588-6177

Tyler Deke Rogue Valley Council of Governments
PO Box 3275
Central Point, OR 97502
(541) 664-6674

Tom Schwetz Lane Council of Governments
125 E 8" Ave.,
Eugene, OR 97401
(541) 687-4283
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Chris Hagerbaumer

Barbara Cole

Dave Williams

Arthur J. Schlack

G.B. Arrington

David Barenberg

Bernie Bottomly

Oregon Environmental Council
520 SW'6"™ Avenue, Suite 410
Portland, OR 97204

(503) 222-1963 ext. 102

Director, Lane Regional Air Pollution Authority
225 North 5%, Suite 501

Springfield, OR 97477-4671

(541) 726-2514

Oregon DOT

5002 SE McL.oughlin Blvd.
Milwaukie, OR 97222
(503) 731-8231

Association of Oregon Counties
1201 Court St., NE

Salem, OR 97309

(503) 585-8351

Tri-Met

4012 SE 17%
Portland, OR 97202
(503) 238-4977

League of Oregon Cities
PO Box 928
Salem, OR 97308

Oregon Transit Association
c/o Tri-Met

4012 SE 17th

Portiand, OR 97202

(503) 238-4890
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Attachment G

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Transportation Conformity, Indirect Source Construction Permits,
General Conformity and SIP Streamlining

Rule Implementation Plan

Summary of the Proposed Rules

The rule amendments of this package represent modifications of existing programs. Changes to the
proposed Transportation Conformity regulations streamline current requirements and provide
additional flexibility. Modifications to the Indirect Source Construction Permit Program
significantly reduce the number of sources required to have a permit and produce a sizable
reduction in the program’s activity. Changes to the General Conformity regulations narrow the
range of Oregon’s rules to align them with a congressional clartfication of the program’s scope.
The proposed amendment of the SIP Rule will streamline the procedures for certain regional
authority revisions to the State Implementation Plan.

Proposed Effective Date of the Rules

These measures will become effective as Oregon Administrative Rules shortly after adoption when
they are officially filed with the Secretary of State. The Transportation Conformity, General
Conformity and SIP Streamlining measures will be submitted to EPA as revisions to the State
Implementation Plan. Those rules will become effective as part of the SIP following EPA’s
approval.

Proposal for Notification of Affected Persons

Parties affected by these programs are informed of the proposed modifications through involvement
with the Transportation Conformity advisory committee and through the Department’s participation
in the Technical Advisory Committees of Metropolitan Planning Organizations. Further
notification is given through the rulemaking “public comment” and “proposed adoption” mailings.
Because these rules directly affect only limited groups of individuals, further notification efforts are
not needed.
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Proposed Implementing Actions

Existing programs for Transportation Conformity and General Conformity are implemented
through inter-agency agreements and consultation processes. The Indirect Source Permit program
is implemented through construction permit review, and the procedural requirements of the SIP rule

are implemented as part of the SIP revision process. As the proposed amendments simply modify
these ongoing programs, no additional impiementation activities are necessary.

Proposed Training/Assistance Actions

No specific training or assistance is needed.
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Environmental Quality Commission

DA Rule Adoption Item

[] Action Item

[ ] Information Item Agenda Item L
August 7, 1998 Meeting

Title:

Extend Title V Deferral for Certain Low Emitting Sources and
Create General Air Contaminant Discharge Permit (ACDP) Category

Summary:
This proposal addresses two issues: extending the Title V deferral for certain low emitting sources
and giving the Department the authority to issue general ACDP's.

1. Extending the Title V Deferral

EPA developed a transitional policy that allowed states to defer a source from Title V if the source
had major potential to emit but their actual emissions were less than fifty percent of the major
source threshold. The original deferral period was January, 1995 through January, 1997 and was
extended to July, 1998. Recently, EPA extended the deferral to December, 1999 at which time
EPA expects its rule on defining potential to emit for low emitting sources will be finalized. This
proposal extends the Title V deferral for these sources until December, 1999. Once the deferral
expires, deferred sources will need to apply for a Title V permit or be on a Synthetic Minor
permit.

2. Authority to issue General ACDP

Currently individual ACDP's are issued for each facility subject to permitting. This approach
makes sense for issuing permits to sources with different operating conditions that are subject to
different requirements. However, this approach is not efficient where there are many sources in a
category, with similar operations subject to the same set of requirements. In this case, one
"general” permit with the same conditions applying to all sources in the category would suffice.
This proposal will give the Department the authority to issue general ACDP's A general ACDP
will be issued once for the source category and qualifying sources will subsequently "sign on" to
the permit. Qualifying sources have low emissions, are subject to only the air quality
requirements contained in the general ACDP, have a good compliance record and have minimal
impact on air quality.

Department Recommendation:

The Department recommends that the Commission adopt the rules regarding extending the Title V
deferral and giving the Department the authority to issue general ACDP's.

M é s G q wsr y/

ivision Administrato

Report Author

Accommodations for disabilitics are available upon request by contacting th%-i’/l/l/blic Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon

Department of Environmental Quality Memorandum

Date: July 21, 1998
To: Environmental Quality Commission
From: Langdon Marsh

Subject: Agenda Item L, EQC Meeting August 7, 1998

Extend Title V Deferral for certain Low Emitting Sources and
create General Air Contaminant Discharge Permit (ACDP) Category

Background

On April 13, 1998, the Director authorized the Air Quality Division to proceed to a
rulemaking hearing on proposed rules which will extend the Title V deferral for
small sources to December 31, 1999, and give the Department the authority to
issue general ACDP’s to certain small sources.

Pursuant to the authorization, hearing notice was published in the Secretary of
State's Bulletin on May 1, 1998. The Hearing Notice and informational materials
were mailed to the mailing list of those persons who have asked to be notified of
rulemaking actions, and to a mailing list of persons known by the Department to
be potentially affected by or interested in the proposed rulemaking action on April
14, 1998.

A Public Hearing was held May 18, 1998 with Mark Fisher serving as Presiding
Officer. The comment period closed on May 22, 1998, and no comments were
received. The Presiding Officer's Report (Attachment C} summarizes the hearing
which states that no oral testimony was presented at the hearing.

Accommodations for disabilities are available upon request by contacting the
Public Affairs Office at (503) 229-5317 (voice)/(503) 229-6993 (TDD).
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Issues the Proposal will Address

This proposal addresses two issues: extending the Title V deferral for certain low
emitting sources and giving the Department the authority to issue general Air
Contaminant Discharge Permits.

1. Extending the Title V Deferral

Sources that emit or have the potential to emit > 100 tons per year of a regulated
pollutant, or > 10 tons per year of an individual hazardous air pollutant, or 2 25
tons per year of more than one hazardous air pollutant, are subject to Title V.
EPA allowed states to defer sources from Title V if their potential to emit is at
major levels but their actual emissions are less than fifty percent of the major
source threshold. The original deferral period was January, 1995 through
January, 1997 and was extended to July, 1998. Most recently EPA extended the
deferral to December 31, 1999, at which time EPA expects its rule on defining
potential to emit for low emitting sources will be final. The deferral period was to
allow EPA time to develop rules and guidance for defining potential to emit for
these sources. The deferral period was also to allow states time to address these
sources. This proposal extends the Title V deferral for these sources until
December 31, 1999,

An example of a source that could qualify for the deferral is a job shop that uses a
variety of coatings. These shops are in the business of coating whatever the
customer brings in; therefore, their emissions vary from coating to coating. The
shop could well be a major source based on its capacity and the worst case
coating, even though the actual emissions could be quite low based on customer
demand. If the actual emissions were less than half of major source levels, the
shop would qualify for the deferral.

Once the deferral expires, deferred sources will need to apply for a Title V permit
or be on a Synthetic Minor permit.

2. Authority to issue General Air Contaminant Discharge Permits (ACDP’s)
Currently, individual ACDP’s are issued for each facility subject to permitting.

This approach makes sense for issuing permits to sources with different operating
conditions that are subject to different requirements.
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However, this approach is not efficient where there are many sources in a
category, with similar operations subject to the same set of requirements. In this
case, one “general” permit with the same conditions applying to all sources in the
category would suffice.

This proposal will give the Department the authority to issue general Air
Contaminant Discharge Permits. A general ACDP will be issued once for the
source category and qualifying sources will subsequently “sign on” to the permit.
Issuing a general ACDP for a source category will be at the Department’s
discretion. Public notice will be issued once for the general ACDP, not as sources
are assigned to the permit. Although public comment will not be taken when
sources are assigned to an issued general ACDP, an updated list of assigned
sources ACDP will be made available for public review.

Qualifying sources are those that have low emissions, are subject to only the air
quality requirements contained in the general permit, have a good compliance
record and have minimal impact on air quality. Chrome platers, for example, are
subject to a set of unique requirements, and the Department would like to issue a
general ACDP for that category. Another example could be a general ACDP that
establishes synthetic minor conditions for job shops that are currently under the
Title V deferral.

Relationship to Federal and Adjacent State Rules

This proposal is consistent with EPA guidance on allowing an extension to the
Title V deferral. Most states are using the Title V deferral for low emitting sources.
There are a few states such as California, that have chosen not to exercise the
deferral and have issued Title V for such sources.

There is no federal requirement to create a general permit category, but it is
federally allowed.

Authority to Address the Issue

The Commission has the authority to address this rulemaking under ORS
468.065 (Issuance of permits) and ORS 468.040 (Permits).
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Process for Development of the Rulemaking Proposal (including Advisory
Committee and alternatives considered)

The rulemaking for general ACDP’s was developed by a workgroup consisting of
air quality stafl. Water quality staff were consulted to develop the general ACDP
authority based on a general water quality permit approach. An advisory
committee was not involved in these rulemakings but the proposed rules were
presented at a stakeholders meeting on March 4, 1998 which included invitations
to representatives from the public, industry and environmental interests.

Rulemaking Proposal Mailed to Interested Parties

The Department proposed to extend the deferral from Title V for sources with
major potential to emit but operate with low actual emissions. The Department
also proposed giving it the authority to issue general ACDP’s for a source category
where a number of qualifying sources have the same requirements. See
Attachment B5 for the actual proposal mailed to interested parties.

Summary of Significant Public Comment and Changes Proposed in Response

There was one comment from EPA after the hearing authorization recommending
a deferral date of December 31, 1999 be included in the rule language which was
changed to include this date. The original rule proposal was silent on the
expiration date because EPA had extended the deferral before, and there was an
expectation this was not the last extension. Also, at the time of hearing
authorization EPA had not officially decided on the final deferral expiration date.
Other minor changes made to the original proposal are summarized in Attachment
E.

Summary of How the Proposed Rule Will Work and How it Will be
Implemented '

Extending the Title V deferral date means sources who are under the deferral will
need to apply for a Title V or Synthetic Minor permit prior to December 31, 1999,
General ACDP’s, including general Synthetic Minor perimits, will be issued for
certain source categories where there are a number of small emission sources
sources subject to the same requirements. Training will be provided to permit
writers on changes related to the rulemakings (see Attachment D for rule
implementation plan).
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Summary of How the Proposed Rule Will Work and How it Will be

Implemented {continued)

A workshop will be conducted to provide technical assistance on general permits
to area sources subject to NESHAP’s (National Emission Standards for Hazardous
Air Pollutants), which are planned to be the first general ACDP’s issued.

Recommendation for Commission Action

It is recommended that the Commission adopt the rules/rule amendments
regarding extending the Title V deferral for small sources, and creating a General
ACDP as presented in Attachment A of the Department Staff Report.

Attachments

A
B.

ISRERS

Rule Language Proposed for Adoption
Supporting Procedural Documentation:

1. Legal Notice of Hearing

Fiscal and Economic Impact Statement
Land Use Evaluation Statement
Questions to be Answered to Reveal Potential Justification for
Differing from Federal Requirements

5. Cover Memorandum from Public Notice
Presiding Officer's Report on Public Hearing
Rule Implementation Plan

Changes to Proposed Rule Language

>N

Approved:

Section: 74'/\&"»‘) 6‘““"‘*’\
Division: 74(\\\)\}\) Guuldv. Gr Gn_c,@un

Report Prepared By: Kathleen Cralg; 503-229-6833

Report prepared on July 17, 1998: tvdefeqgcmemo.doc




Attachment A
Proposed Rules

DIVISION 28
STATIONARY SOURCE AIR POLLUTION CONTROL AND PERMITTING
PROCEDURES

[ED, NOTE: These rules are included in the State of Oregon Clean Air Act Imoplementation Plan
as adopted by the Environmental Quality Commission under OAR 340-020-0047.]

340-028-0110
Definitions , . |

As used in this Division: . .

1) "Act” or "FCAA" means the Federal Clean Air Act, Public Law 88-206 as last amended
by Public Law 101-549, ] ] ) .

(2) © Activity” means any process, operation, action, or reaction (e.g., chemical} at a source
that emits a re%ulated poliutant. O .

(3) "Actual emissions" means the mass emissions of a pollytant from an emissions source
during a specified ttime period. Actual emissions shall be directly measured with a continuous
monjtoring system_or calculated using a maferial balance of verified emission_ factor, in
combination with the source's actual of?eratmg hours, production rates, or types of materials
processed, stored, or combusted .durm% the specified time period. )

a) For purposes of determining actual emissions as of the baseline period;

Except as provided in paragra?h (B) of this subsection, actual emissions shall e%ual the
average rate at which the source actually emitted the pollutant during a baseline period and which
15 representative of normal source operation; . o Lo .

B) The Department may presume the source-specific mass emissions limit included in, the
permit for a source that was effective on S_cf:p_tember_ 8, 1981 is equivalent to the actual emissions
of the source during the baseline period if it is within 10% of the actual emissions calculated
under paragraph (A%of this subsection. o ] i )

1) For any source which had not, yet begun normal operation in the specified time period,
actual emissions shall equal the potential to emjt of the soufce,

¢) For purposes of determining actual emissions for Emission Statements under OAR. 340-
028-1500 t ough 340-028-1520, Major Source Interim Emijssion Fees under QAR 340-028-
2400 through 340-028-2550, and Oregon Title V Operating Permit Fees under OAR 340-028-
2560 through 340-028-2740, actual emissjons include, but are not limited to, routine process
emigsions itive emissigns, excess emissions from mainte-nance, startups and shutdowns,
equipment malfunction, and other activities. i .

4) " Affected source” means a sourge that includes one or more affected units that are subject
to emission reduction requirements or limitations under Title IV of the FCAA.

5) "Affected States" mean all States: i . . _ )

a) Whose air quality may be affected by a proposed permit, permit modification or permit
renewa] and that are contiguous to Oregon; or

That are within 50 miles of the permitted source. o

) ggregate nsignificant emissions” means the annual actual emissions of any regulated
air pollutant from one or more designated activities at a source that are less than or ¢qual to the
lowest applicable level specified 1 this scction. The total emissions from each designated
activity and the a%ﬁregate emissions from all designated activities shall be less than or equal to
the lowest applicable fevel specified in this section. The aggregate msigmificant emissions levels
are:

(a) One ton for total reduced sulfur, hydrogen sulfide,, sulfuric acid mist, any Class I or 11
substance subject to a standard promulgateg unc%er or established by Title VI of thé Act, and each
criteria Foilutant, except lead;

b) 120 pounds for lead;,

¢) 600 pounds for fluoride; i

d) 500 pounds for PM,, in'a PM,, nonattainment area;

¢) The lesser of the amount established in OAR 340-032-0130, Table 1 or OAR 340-032-
5400, Table 3, or 1,000 pounds; .

aggregate qf £000 pounds for all Hazardous Air Pollutants.
Air Contaminant" means a dust, fume, gas, mist, odor, smoke, vapor, pollen, soot,

carbon, acid or particulate matter, or any combination thereof.




(8) "Air Contaminant Discharge Permit" or "ACDP" means a written permit issued, renewed
amended, or revised by the Department}t‘[aursuant to OAR 340-028-1700 through 34020281790
and includes the application review report. ) _ i

(9) "Alternative method" means any method of sampling and analyzing for an air pollutant
which is not a reference or, equivalent method but which has béen demonstrated to the
Department's satisfaction to, in specific cases, produce results adequate for determination of
compliance. An alternative method used to meet an %pﬁ?hcable federal regmrement for which a
reference method 1s specified shall be approved by EPA unless EPA has delegated authority for
the a{)groval to the Department. . L i

) "Applicable requirement" means all of the following ag they apply to emissions units
an Oregon Title V Operating Permit program source, inciuding requirements that have been
}f'ﬁomul ated or approved bgathe EPA through rule making at the time of issuance but have

ture-ctfective compliance dates: | . . . . .

(a) Any standard or other requirement gowded for in the applicable implementation plan
approved or promulgated by the EPA through rulemaking under Title] of the Act that
implements the relevant re%ulrements of the Act, including any revisions to that plan
promulgated in 40 CFR Part 52 (July 1, 1996},

v standard or other requitement adopted under OAR 340-020-0047 of the State of
Oregon Clean Air Act Implementation Plan, that i more strlnc%ent than the federal standard or
rec}ulrs:ment which hag no? yet been approved by the EPA, and other state-only enforceable air
pollution control requirements; . ,

(¢} Any term or condition in an ACDP, QAR 340-028-1700 through 340-028-1790, 1nclud1nﬁ
any term or condition of any preconstruction permits issued pursuant to OAR 340-028-190
through 340-028-2000, New Source Review, until or unless the Department revokes or modifies
the term or condition by a permit modification; .

d) Any term or condition in a Notice of Construction and Approval of Plans, OAR 340-028-
0800 throuigh 340-028-0820, until or unless the Department revokes or modifies the term or
condition by a Notice of Construction and Approval of Plans or a Berlmt modification;

(e) Any term or condition in a Notice of Approval, OAR 340-028-2270, until or unless the
De%a%tm%nt revokes or modifies the term or condition by a Notice of Approval or a permit
modification;

Any standard or other requirement under section 111 of the Act inciudin% section 111(d);

Any standard or other requirement under section 112 of the Act including any
requirement concerning accident prevention under section 112(r) (7) of the Act;

Any standard or other requirement of the acid rain program under Title IV of the Act or
the regulations p_romul%ated theré¢under; . ,

1) Any requirements established pursuant to section 304(b) or section 114(a)(3) of the Act;

s ﬁr%y standard or other requirement governing solid waste incineration, under section 129
of the Act} _ ) .
183 k /}1}[ s’fgn%lard or other requirement for consumer and commercial products, under section
¢) of the Act; i )

Any standard or other requirement for tank vessels, under section 183(f) of the Act;

m) Any standard or other requirement of the program to control air pollution from outer
continéntal shelf sources, under section 328 of the Act; )

(n) Any standard or_other requirement of the regulations promulgated to protect stratospheric
ozone under Title V1 of the Act, unless the Adminjstrator has determined that such reqguiréments
need not be contained in an Oregon Title V Operating Permit; and | | .

(o AI’P[ national ambient air quality standard or increment or visibility requirement under

art C of Title | of the Act, but only as if would apply to temporary sources permitted pursuant to
section 504(e) of the Act. ) . ) )

11) “ Assessable Emission” means a unit of emissions for which the major source owner or
O;Z::erator will be assessed a fee. It includes an emission of a pollutant as spetcified in QAR 340-
028-2420 or OAR 340-028-2610 from one or more emissions devices or activities within a major
S

ource.

(12) "Baseline Emigsion Rate" means the average actual emission rate during the baseline
period.” Baseline emission rate shall not include increases due to_voluntary fuel switches or
increased hours of operation that have occurred after the baseline period.

(13) "Baseline Period” means either calendar years 1977 or 1978. The Department shall
allow the use of a prior time period upon a determination that it 1s more representative of normal
source operation. o o
. (14)""Best Available Control Technology" or "BACT" means an emission limitation
including, but not limited to, a visible emisSion standard, based on the maximum degree of
reduction of each air contaminant subject to regulation under the Act which would be emitted
from any proposed major source or major modification which, on a case-by-case basis takmﬁ
into account énergy, environmental, and economic impacts and other costs, is"achievable for suc
source or modification through apghcatlon of production processes or, available methods,
systems, and techniques, including fuel cleaning or treatment or innovative fuel combustion
techniques for control of such air contaminant. In no event shall the application of BACT result
in emissions of any air contaminant which would exceed the emissions allowed by any




applicable new source performance standard or any standard for hazardous air Pollutant. If an
emission limitation is fot feasible, a design, equipment, work practice, or operational standard,
or combination thereof, may be required. Such standard shall, to the degree possible, set forth the
emission reduction achievable and shall provide for compliance by prescribing appropriate
permit conditions. o .

(15) "Calculated Emissions" as used in OAR 340-028-2400 through 340-028-2550 means
procedures used to estimate emissions for the 1991 calendar year. . .

(16) "Categorically insignificant activity" means any of the following listed pollutant
emilting activities principally supporting the source or the major industrial group. Categorically
insignificant activities must comply with all applicable requirements. . .

a) Constituents of a chemical mixture present at less than 1% by weight of any chemical or
compound regulated under Divisions 020 through 032 of this chapter, or less than 0.1% b
weight of any carcinogen listed in the U.S. Department of Health and Human Service's Annua
Report on Cércinogens when usage of the chemical mixture is less than 100,000 pounds/year;

b) Evaporative and tail pipe émissions from on-site motor vehicle operation;

0.4 C 11[.)13 1&&;{}3 h?ﬂ’ kerosene, and gasoline fuel burning equipment rated at less than or equal to
4 million ; _ _ o
d) Natural gas and propane burning equipment rated at less than or equal to 2.0 million

E « e
¢) Office actjvities;
Food service activities;
E Janitorial activities;
) Personal care activities;, | i .. i .
i} Groundskeeping activifies including, but not limited to building painting and road and
parkgn%lot maintenance; |
) On-site laundry activities;
On-site recreation facilities;
1y Instrument calibration;
) Maintenance and reﬁ)alr shop;
n) Automotive repair sl ops or storage garag[es; . . .
0) Air cooling or ventilafing equipment not designed to remove air contaminants generated
by or released from associated eqtul}fment; .

183) Refrigeration s%stet,ns with less than 50 pounds of charhge of gzone depleting substances
regulated under Title VI, including pressure tanks used in refrigeration systéms but excluding
any combustion equipment associated with such systems; ) )

Bench scale laboratory e ulgment and laboratory equipment used exclusively for
chemical and physical analysis, including associated vacuum producing devices but excluding
research and deveélopment facilities; |

) Temporary construction activities;
§) Warchouse activities;
1) Accidental fires;
1) Air vents from air compressors;
v) Air purification systems; . )
w) Continuous emissions monitoring vent lines;
x) Demineralized water tanks; . , . . ,
v) Pre-treatment of municipal water, including use of deionized water purification systems;
z) Electrical charging stations;
aa) Fire brigade training; o
b) Instrument air dryers and distribution,
cc) Process raw water filtration systems;
Pharmaceutical packaging;
¢c¢) Fire suppression;
1f) Blueprint making; ] . o
) Routine maintehance, repair, and replacement such as anticipated activities most often
associated with and performed during regularly scheduled equipment outages to maintain a plant
and its equipment in good operating condition, including but not limited to steam cleaning,
abragive use, and woodworking;
hh) Electric motors; ) o )
. (i) Storage tanks, reservoirs, transfer and lubricating equipment used for ASTM grade
disti]late or residual fuels, lubricants, and h%(draullc fluids;
) On-site storage tanks not subject fo any New Source Performance Standards (NSPS),
including underground storage tanks (UST), storing gasoline or diesel used exclusively for
fuehﬁ of the facility's fleet of vehicles;

(kk) I\tlatural gas, propane, and liquefied petroleum gas (LPG) storage tanks and transfer
equipment; . :

1 1) Pressurized tanks containing gaseous compounds;
mm) Vacuum sheet stacker vents;




(nn) Emissions from wastewater discharges to publicly owned treatment works (POTW)
?rowded the source is authorized to discharge to the POTW, not including on-site wastcwater
reatment and/or holding facilities;

00) Log ponds; _ ]

Storm water settling basins;

qq) Fire suppression and t{raiming; o

rr) Paved roads and paved tpark,mg lots within an urban growth boundary;

ss) Hazardous air pollutant emissions of fugitive dust from paved and tnpaved roads except
for ‘those sources that have processes or activities_that contribute to the deposition and
entrainment of hazardous air pollutants from surface soils;

tt) Health, safety, and emergency response actiyities; , , o

ut) Emergency generators and pumps used only during loss of primary equipment or utility
service;

~ (yv) Non-contact steam vents and leaks and safety and relief valves for boiler steam
distribution systems;

ww) Non-contact steam condensate flash tanks; L ,

xx) Non-contact steam vents on condensate receivers, deaerators and similar equipment;

Boiler blowdown tanks; . ,

7z) Industrial cooling towers that do not use chromium-based water treatment chemicals;

y E_lfl.a) Ash piles mamtained in a wetted condition and associated handling systems and
activities; | ,

bbb) Oil/water separators in efflugnt treatment systems;

cee) Combustion source flame safetff purging on startup; ) .

d) Broke beaters, pulp and repulping tanks, stock chests and pulp handling equipment,
excluding thickening equipment and repulpers; . ) i
(eee) Stock cleahing and pressurized pulp washing, excluding open stock washing systems;

an

fff) White water sto_ra_%e tanks. ] . .

17) "Certifying individual" means the responsible person or official authorized by the owner
or operator of a’source who certifies the accuracy of the emission statement.

18) "CIFR" means Code of Federal Regulations, ‘ L .

19) "Class | area" means any Federal, State or Indian reservation land which is classified or
reclassified as Class I area. Class'| areas are identified in QAR 340-031-0120. .

20) "Commence" or "commencement" means that the owner or operator has obtained all
necessag preconstruction approvals required by the Act and either has: .

a) Begun, or caused to begin, a continudus program of actual on-site construction of the
source to be completed in a reasonable time; or L i

b} Entered into bmdm% g}greements or contractual obligations, which cannot be canceled ot
modified without substanfial loss to the owner or operator, to undertake a program of
construction of the source to be completed in a reasonable time. .

21) "Commission" or "EQC" means Environmental Quality Commission.

22) "Constant Process Rate! means the avera%g variation in process rate for the calendar
year is hot greater than plus or minus ten percent of the average process rate.

23) "Construction™; . , . . ) .

a) xce;%)t as provided in subsection (b) of this section means any pha{szcal,chan e including,
buI‘Et noft limited to, fabrication, erection, irstallation, demolition, or modification of a source or

art of a source; )
I,) (b} As used in OAR 340-028-1900 through 340-028-2000 means any physical change
including, but not limited to, fabrication, erection, installation, demolition, or modification of an
emissions unit, or change in the method of operation of a source which would result in a change
in actual emissions. o ) o )

_(24) "Continuous Monitoring Sgrstcms" means sampling and analysis, in a timed sequence,
using téchniques which will adequately reflect actual emissions or concentrations on a continuing
basi§ in accordance with the De%)artment‘s Continuous Monitoring Manual, and includes
continyous emission momtoring systems and continuous parameter monitoring systems.

(25) "Criteria Pollutant" medns nitrogen oxides, volatile organic compoinds, particulate
matier, PM,,, sulfur dioxide, carbon monoxide, or lead.

26) "Department": '
a) As used in OAR 340-028-0100 through 340-028-2000 and OAR 340-028-2400 through
340-028-2550 means Depart-ment of Environmental Quality;

(b) As used 1n OAR 340-028-2100 through 340-028-2320 and QAR 340-028-2560
throughout 340-028-2740 means Department of E%eronmental Quality or in the case of Lane
County, Lane Regjonal Air Pollution Authority. .

(27} “Device” means any machine, e ul%)ment, raw material, product, or byproduct at a
source that produces or emits a regulated pollutant. ] ,

28} "Director” means the Director of the Department or the Director's designee. .

29) "Draft permit” means the version of an Oregon Title V Og)@ratlnlgt.P,ermlt for which the
Departiment or Lane Regional Air Pollution Authority offers public pa: 108351’[1011 under OAR
340-028-2290 or the EPA and affected State review under OAR 340-028-2310.




(30) "Effective date of the program" means the date that the EPA approves the Oregon Title
V Operating Permit pr(t{gram submitted by the Department on a full or interim basis, In case of a

artial approval, the "effective date of the program"” for each portion of the program is the date of
he EPA approval of that portion. | .

31" mer%ency“ means any situation arising from sudden and reasonably unforeseeable
events ‘beyond the control of the owner or operator, including acts of God, which situation
requires immediate corrective action fo restore normal operation, and that causes the source to
exceed a technologg-based emission limitation under the permit, due to unavoidable increases in
emissions attributable to the emergency. An cmer%ency shall not include noncompliance to the
extent caused by improperly designed equipment, lack of preventative maintenance, careless or
1mproger %;egau_on, or operator erfor. )

t(3 )" 11;mss1on“ means a release into the atmosphere of any regulated pollutant or air
contaminant,

{(33) "Emission Estimate Adjustment Factor" or "EEAF" means an adjustment applied to an
emission factor to account for the relative inaccuracy of the emission factor, .

4) "Emission Factor" means an estimate of the rate at which a g_)ollutant is released info the
atmosphere, as the result of some activity, divided by the rate of that activity (e.g., production or
process rate). Sources shall use an emigsion factor approved by EPA or the Department.

35) "Emission Limitation" and "Emission Standard” méan a requirement established by a
State, local government, or the EPA which limits the quantity, rate, or concentration of emissions
of air pollufants on a continuous basis, including any requirements which limit the level of
opacity, prescribe equipment, set fuel specifications,” or prescribe operation or maintenance
procedures for a source to assure continuous emission reduction. .

36) "Lmisgion Reduction Credit Bankl%g“ means to presently reserve, subject  to
regulrf_:ments of OAR 340-028-1900 through 340-028-2000, New Source Review, emission
reductions {or use by the reserver or assigneé for future compliance with air pollution reduction
requirements.

1 7) "Emission Reporting Form" means a paper or electronic form developed by the
Departinent that shall %e_ completed by the p_err.mgtee to report calculated emissions, actual
emissions or permitted emissions for intérim emisgion fee assessment pulliposes. .

(38) "Emigstons unit" means any part or activity of a source that emits or has the potential to
emit angX regulated air poliutant. ) i ) _

a) A part of a source is any machine, equipment, raw material, product, or byproduct which
produces_or emits air pollutanfs. An acfivity 1S any process, operation, action, ot reaction (e.g.
chemical) at a stationary source that emits air pollutants. Except as described in subsection (d) of
this section, Parts andactiyities may be grouped for purposes of defining an emissions unit
provided the following conditions are met: ) ) . o

(A) The group used to define the emissions unit maﬁ_not include discrete parts or activities to
whicha distinct emissjons standard applies or for which different compliance demonstration
requirements apply, and o ] )

B) The emissions from the gmijssions unit are quantifiable. ) .

Emissions units may be defined on a pollytant by pollutant basis where applicable.

c) The term emissions unit 1s not meant to alter or affect the definition of the term "unit" for
purposes of Title IV of the FCAA. . o .

(d) Parts and activities shall not be grouped for ur;l?{oses of determining emissions increases
from an emissions unit under OAR 340-028-1930, B_A 340-028-1935, OAR 340-028-1940, or
OAR 340-028-2270, or for purposes of determining the applicability of any New Source
Performance Standard (NSPS). . . .

39) "EPA" or "Administrator” means the Administrator of the United States Environmental
Protection Agency or the Administrator's designee, , . _

(40) "Equivalent method" means any method of sampling and analyzing for an air pollutant
which ‘has been demonstrated to the Department's satisfaction to” have a consisient and
quantitatively known relationship to the reference method, under specified conditions. An
equivalent method used to meet an a}{)phcable federal requirement for which a reference method
B sp;r%lﬁedtshall be approved by EPA unless EPA has delegated authority for the approval to the

epartment. .. . . . .

41) "Event" means excess emissions which arise from the same condition and which occur
dun%a single calendar day or continue into subsequent calendar days. o

(: Excess emissions" means emissions which are in excess of a permit limit or any
applicable air quality rule. . . )

(43) "Federal Land Manager" means with respect to any lands in the United States, the
Secretdry of the federal department with authority over such lands. . .

) "Final permit" means the version of an Oregon Title V Operatlrcxlg Permit issued bg the
Departiment or Lane Regional Air Pollution Authori 2y that has completed all review procedures
required 1?/ OAR 340-028-2200 through 340-028-2320.

45) "Fugitive Emissions": | . . o . .

{(a) Except as used in subsection (b) of this section, means emissions of any air contaminant
which escape to the atmosphere from any point or area that is not identifiable as a stack, vent,
duct, or equivalent opening.




.(b) As used to define a major Oregon Title V Operating Permit program source, means those
emigsions which could not redasonably pass through a stack, chimney, vent, or other functionally
equivalent opening.

46) "General permit": ) ) ] i _
a) “Except as provided in subsection (b) of this section, means an Oregon Air Contaminant

Discharge Permat established under DAR 340-UJ8-1725; ]
{b)__As used in OAR 340-0Z8-2100 through 340-028-2320 means an Oregon Title V
Operating Permif that-rmeets-the-requirementsof established under OAR 340-U28-2170. .

47) "Growth Allowance" means an allocafion of some part of an airshed's capacity to
acconunodate future proposed major sources and ma[])or modifications of sgurces.

(48) "Immediately" means as soon as possible but in no case more than one hour after the
beginning of the excess emission period. .. o

| 'Insignificant Activity” means an activity or emission that the Department has
designated as categorically insignificant, or that meéets the criteria of aggrepate insignificant
emissions,

50) "Insignificant Change" means an off-permit .chanﬁe defined under OAR 340-028-
2220(2)a) to cither a significant or an insignificant activity which:
a

oes not result in a redegignation from an inmgz_uﬁcant to a significant activity;

Does not invoke an applicable requirement nof included in the permit; and ‘

C't Does not result in emission of regulated air pollutants not regulated by the source's
ermit.

P (51) "Interim Emission Fee" means $13 per ton for each assessable emission subject to

emission fees under OAR 340-028-2420 for calculated, actual or permitted emissions rcleased

durms%calenda:r years 1991 and 1992.

(52) "Large” Source" as used in OAR 340-028-1400 through 340-028-1450 means an
stationary source whose actual emigsions or potential controlled emissions while opqrath full-
time af the design capacity are equal to or exceed 100 tons ﬁer year of any regulated air pollutant,
or which is subject fo a National Emissions Standard for Hazardous Air Pollutants (NESHAP),
Where PSELs have been incorporated into the ACDP, the PSEL shall be used to determine actual
emissions,

53) "Late Payment" means a fee payment which is Eostmarked after the dug date. ‘

54) "Lowest” Achievable Emission’ Rate” or "LAER" means that rate of emissions which
reflects the most stringent emission limjtation which is contatned in the implementation plan of
any state for such clags or category of source, unless the gwner or operator of the proposed
source demonstrates that sych [imitations are not achievable; or the most stringent emission
limitation which is achieved in practice by such class or categm;%r of source, whichever is more
stringent. In no event, shall the application of this term permit a proposed new or modified
source to emit any air contaminant in excess of the amount allowablé under applicable New
Source Performance Standards (NSPS) or standards for hazardous air pollutants. .

(55) "Maintenance Area" means a geographical area of the State that was designated as a
nonattainment area, redesignated as an attainment area by EPA, and redesignated as a
maintenance area by the Environmental Quality Commission in OAR Chapter 340, Division 31,

. "Maintenance Pollutant" means a pollutant for which a maintenance area was formerly
designated a nonattainment area. X .

"Major Modification" means any physical change or change of operation of a source that
would Tesult in a net significant emission rate increase for any regulated air pollutant. This
criteria also applies to any poliutants not previously emitted by the source. Calculations of net
emission increases shall take into account all accumulated ifcreases and decreases in_ actual
emissions occurring at the source since the basecline tEerlod, or since the time of the last
constryction a8p]1)rova1 issued for the source pursuant to the New Source Review Regulations in
QAR 340-028-1900 through 340-028-2000 for that pollutant, whichever time is more recent.
Emissions _from insignificant activities shall be included in the calculation of net emission
increases. Emission decreases required by rule shall not be included in the calculation of net
emission increases. If accumulation of efmission increases results in a net significant emission
rate increase, the modifi-cations causmg such increases become subject to the New Source
Review requirements, including the retrofit of required controls.

58) "Major Source": ) . i . .

a) Except as provided in subsections (b) and (c) of this section, means a source which emits
or has the potential to emit, any regulated air, pollutant at a Significant Emission Rate, as define;
in this rule. Emissions from inSignificant activities shall be included in determining if a source is
a major source.

) As used in OAR 340-028-2100 th;oug}ﬁ 340-028-2320, Rules Applicable to Sources
Required to Have Ore%cm Title V Operating Permits, 340-028-2560 through 340-028-2740,
Oregon Title V Operafing Permit Fees, and OAR 340-028-1740, Synthetic Minor Sources,
means any stationary source, r(t(_)r any group of stationary sources that are located on one or more
contiguous or adjacent roge ies and are under common control of the same person (or rtpersons
under common control})), elonging to a,smcFl_e major industrial grouping or is supporting the
major industrial groug_and that are described in paragraphs (A), FBi), or {C) of this subsection.
For the purposes of this subsection, a stationary source or group of stationary sources shall be




considered part of a single industrial groupin(% if all of the pollutant emitfing activities at such

source or group of sourceés on contigugus or adjacent grppertles belong to the same Major Group

ie., all have the same two-digit Code) as deéscribed in the Standard Industrial Classification
anual (U.S. Office of Management an Budget 1987) or support the major industrial group.

/ major source of hazardous ajr pollutanfs, which is defined as: .

i) For pollutants other than radionuclides, any stationary source or group, of stationary
sources located within a contiguous area and under common control that emits or has the
potential to emit, in the aggregate, 10 tons per year (f%) or more of any hazardous air pollutants
which has been listed pursuant to QAR 340-032-0130; 25 t%’ or mote of any combination of
such hazardous air pollutants, or such lesser quantity as the Administrator may establish by rule.
Notwithstanding the Precedl_ng sentence, emissions from any il or gas exploration or production
well, with its associated e.cﬁlnpm_ent,, and emissions from any lglpelme compressor or pump station
shall not be aggregated with emissions from other similar units, whether ot not such units are in a
contiguous area or under common control, to determine whether such units or stations are major
SOUICES: or
b (}P For radionuclides, "major source" shall have the meaning specified by the Administrator

rule.

?( (B) A major stationary source of air pollutants, as defined in section 302 of the Act, that
directly emits or has the potential to emit, 100 tpy or more _of any regulated air pollutant
including any major source of fugitive emissions of any such pollutant."The Tugitive emissions of
a stationary source shall not be considered in determining whether it is a major stationary source
for the purposes of section 302(j) of the Act, unless the source belongs to one of the following
categories of statl_onar)lf source;

1) Coal cleaning plants (with thermal dryers);

1) Kraft pulp mills;

ii1) Portland cement plants;

1v) Primary zin¢ smelters;

v) Iron and steel mills; .

v1) Primary aluminum ore reduction plants;

vi1) Primafy copper smelters; ,

viii) Municipal incinerators capable of charging more than 250 tons of refuse per day;

1x) Hydrofluoric, sulfuric, or nitric acid plants;

) Pefroleum refineries;

x1) Lime plants; ‘

xit) Phosphate rock processing plants;

x111) Coke oven batteries;

xiv) Sulfur recover¥ plants;

xv) Carbon black plants (furnace process);

xv1) Primary lead smelters;

xvi1) Fuel conversion plants;

xvii1) Sintering plants; .

xix) Secondary metal production plants;

xx) Chemical process plants; o ) . .
xx1) Fossil-fuel boilers, or combination thereof, totaling more than 250 million British
thermal units per hour heat input; _ . . .

b ()ixu) Petroleum storage and transfer units with a total storage capacity exceeding 300,000

arrels; : .

xx1ii) Taconite ore processing plants;

xx1v) Glass fiber processing plants;

xxv) Charcoal production plants; o . .

xxvi) Fossil-fuel-fired steam electric plants of more than 250 million British thermal units
per hour heat input; or .

(xxvii) All other stationary source categories regulated by a standard promultgated under
section 111 or 112 of the Act, but only with respect to those air pollutants that have been
regulated for that category. . , ) _

C) A major stationary source as defined in part D of Title I of the Act, including:

i) For ozone nonattdinment arcas, sources with the potential to emit 100 tfy or more of
VOCs or gxides of nitrogen in areas classified as "marginal” or "moderate,” 50 ipy or more in
arcas classified as "serious," 25 tpy or more in ateas classified as "severe," and 10 S%y Or more in
areas classified as "extreme"; excépt that the references in this paragraph to 100, 50, 25, and 10
tpy of nitrogen oxides shall not aB ly with respect to any source for which the Administrator has
rnfatc}lle BA ﬁ{ldmg, tunder section 18 %f}zl) or (2) of the Act, that requirements under section 182(f)
of the Act do not apply; ) . ] _

(11) For ozone g%port regions established pursuant to section 184 of the Act, sources with
the ?Qj[enual to emit 50 tpy or more of VOCs;

111) For carbon mongxide nonattainment areas:
I) That are classified as "serious;” and




(I), Tn, which stationary sources congribute significantly to carbon monoxide levels as
determined under rules issued by the Administrator, sources with the potential to emit 50 tpy or
more of carbon monoxide. ) ; . )

(1V9 For particulate matter (PM,,) nonattainment areas classified as "serious,” sources with
the potential to emit 70 tpy or more of PM,,. . . L.

¢) as used in OAR340-028-2400 through 340-028-2550, Major Source Interim Emission
Fees, means a permitted stationary source or group of stationary sources located within a
contiguous area and under common control or any stationary facility or source of air poliutants
which directly emits, ot is permitted to emit:

A) One hundred tons per year or more of any regulated pollutant; or )

B) Fifty tons per year or more of a VOC and is located in a serious ozone nonattainment
darea.
~ {59) "Material Balance" means a procedure for determining emissions based on the difference
in the amount of material added to a process and the amount consumed and/or recovered from a

TOCESS.
PROT80) "Nitro en Oxides” or "NO," means all oxides of nitrogfn ¢xcept nitrous oxide.
61) "Nonaftainment Area" means a geographical area of the State that exceeds any state or
federal %rlmary or secondary ambient air %milty standard as designated by the Environmental
Quahtir ommission in OAR‘ Chapter 340, Division 031, or the EPA, _ .

(62) "Nonattainment Pollutant” means a pollutant for which an area is designated a
nonattainment area, . . . . .

(63) "Normal Source Operation" means operations which do not include such conditions as
forced tuel substitution, equipment malfunction, or highly abnormal market conditions. )

4) "Offset" means an eqft;walent or greater emission reduction which is required prior to
allowing an emission increase from a proposed major source or major modification of a source.

65) "Oregon Title V Operating Permit" means any permit covering an Orcigﬁn Title V
Olpera‘tlng Permit source that 1s issued, renewed, amended, or revised pursuant to OAR 340-028-
2100 through 340-028-2320 ) .

66) "Oregon Title V_Operating Permit program" means a program approved by the
Administrator under 40 CFR Part 70 }()Julyel, 1996). _

67) "Oregon Title V_Operating Perrhit program source” means anir source subject to the
ggam&ténglrf&ulrements, OAR 340-028-2100 through OAR 340-028-2320, as provided in OAR

(68) "Ozone_Season" means the contirguous 3 month period of the year during which ozone
exceedances typically occur (1.e., June, July, and August). . T )

69) "Particulaté Matter" means, all finely divided solid or liquid material, other than
uncombined water, emitted to the ambient air as measured by an applicable reference method m
accordance with the Department’s Source Sampling Manual, (Jandary, 1992). .

70) "Permit" means an Air Contaminant Discharge Permit or an” Oregon Title V Operating
Permit issued pursuant fo this Division. o _ ‘

71) "Permit modification” means a revision to a permit that meets the applicable
rec%;uuements of QAR 340-028-1700 throu%h 340-028-1790, OAR 340-028-1900 through 340-
023-2000, or OAR 340-028-2240 through 340-028-2260. o _ .

72) "Permit revision" means any permit modification or administrative permit amendment,

73) “ Permitted Emissions” as used in OAR 340-028-2400 throygh 340-028-2550, and OAR
340-028-2560 throu]%h 340-028-2740 mecans each assessable emission portion of the PSEL, as
identified in_an ACDP, Oregon Title V Operating Permit, review report, or by the Department
pursuant to OAR 340-028-2640. L .

(74) "Permittee” means the owner or operator of the facility, in whose name the operation of
the source is authorized by the ACDP or the Oregon Title V Operating Permit. = |

(75)."Person” means individuals, corporations, associations, firms partnersh%)s, joint stock
compaies, public and municipal cofporations, political subdivisions, the state and ary agencies
thereof, and the Federal government and angr ai%enmes thereof. o L

(76) "Plant Site EmiSsion Limit" or "PSEL" means the total mass emissions per unit time of
an individual air pollutant specified in a permit for a source. The PSEL for a major source may
cons;]st of more than one assessable emission.

10+ . .. .. . . .
. (a)"When used_in the context of emissions, means finely divided solid or liquid material,
including condensible particulate, other than uncombined water, with an aerodynamic diameter
less than or equal to a nominal 10 micrometers, emitted to the’ambient air as measured by an
?})phcablel 5%%6)1?%06 method in accordance with the Department's Source Sampling Manual
anuar L . . . . .
_(b)_%Vhen used in the context of ambient concentration, means airborne _ﬂneliy divided solid
or liquid material with an acrodynamic diameter less than or equal to a nominal 10 micrometers
as measured in accordance with 40 CFR Part 50, Appendix J (July, 1996). _ .
(78) "Potential to emit" means the maximum capacity of a stationary source to, emit any air
pollutant under its physical and operational design. physical or operational limitation on the
capacity of a source to emit an air pollutant, including air pollution control equipment and
restrictions on hours of operation or on the type or amount of material combusted, stored, or




processed, shall be treated as part of its design if the limitation is enforceable by the
Administrator. This definition doés not alter or affgct the use of this term for any other purposes
under the Act, or the_term "capacity factor" as used in Title [V of the Act of the regulations
promu_lglated thereunder. Secondary emissions shall not be considered in determining the
potential to emit of a source. . , _

(79)."Process Upset" means a failure or malfunction of a production process or system to
operate in a norma] and usual manner. ) i , ,

0) "Proposed permit" means the version of an Oregon Title V Operating Permit that the
D(elpa;rtment or_Lane Regional Air Pollution Authority fmjaoses to issue and forwards to the
Administrator for review 1 compliance with OAR 340-028-2310. , ,

(81) "Reference method" means any method of sampling and analyzing for an air pollutant as
specified in 40 CFR Part 60, 61 or 63 (Julﬁl, ) . ] )
82) "Regional Authority" means Lane Regional Air Pollution Authority.
83) "Regulated air pollitant" or "Regulated Pollutant":
a) As used in OAR340-028-0100 through 340-028-2320 means:
A) Nitrogen oxides or any VOCs; ) . )
Any pollutant for which a national ambient air quality standard has been ]%romulgated;
Any pollutant that is subject to any standard promulgated under section 111 of the Act;
. (D) Any Class T or II substance subject to a standard promulgated under or established by
Title VI of the Act; or
E) Any pollutant listed under OAR 340-032-0130 or OAR 340-032-5400. o
.(b) As used in OAR 340-028-2400 throb%h 340-028-2550 means PM,,, Sulfur Dioxide (SO,),
Oxides of Nitrogen (NO,), Lead (Pb), C, and Carbon Monoxide (CO); and angr other
ollutant subject to a New Source Performance’ Standard (NSPS) such as Total Reduced Sulfur
FTRS from Kraft pulp mills and Fluoride (F) from aluminum milis. .
{¢) As used 1n OAR 340-028-2560 throuﬁh 340-028-2740 means any regulated air pollutant
as defined in 340-028-0110(78) except the fo
A) Carbon monoxide; L
B} Any_pollutant that is a regulated pollutant solely because it is a Class I or Class II
%bsgtr%ce subject to a standard promulgated under or established by Title VI of the Federal Clean
ir Act; or i o ]
). Any pollutant that is a relgldated air aﬁjocl%utant solely because it is subject to a standard or

owing:

regu a%lon under section 112(r) of the Feder ean Air Act. )
84) "Renewal” means the process by which a permit is reissued at the end of its term.
85) "Responsible official" means one of the following: ] o
a) For a corporation: a president, secretary, treasurer, or vice-president of the corporation in
charge of a principal business funcfion, or any other person who performs similar policy or
decision-makKing functions for the cmiporatlon, or a duly authorized representative of such person
if the representative 1s responsible for the overall operation of oné or more manufac-turing,
production, or operating facilities ap%)lymg for or subject to a permit and either: )
(A(f‘ The facilities employ more than 250 dJersons or have gross annual sales or expenditures
excee m%h$25 million (in second quarter 1980 dollars); or = .
(B ¢ delegation of authority to such representative is approved in advance by the
Deparfment or Lane Regional Air Pollution Authotity. _ )
For a partners éﬁ) or sole proprietorship: a gerieral ]partner or the t]iglropneto_r, respectively;
¢) For a mumctpality, State, Federal, or other ]%ub. ic_agency: either a principal execuytive
officer or ranking elected official. For the purposes of this Divigion, a principal executive officer
of a Federal agency includes the chief executive officer havngresponmbﬂlty. for the overall
(é%i{atlons of a principal geographic unit of the agency (e.g., a Regional Adrministrator of the

or

d) For affected sources: L _ ‘

A) . The designated representative in so far as actions, standards, requirements, or
prc()lhlbltlons under Title IV of the Act or the regulations promulgated thereunder are concerned;
an
p (B) The designated representative for any other purposes under the Oregon Title V Operating

ermit program.

86) "Secondary Emissions" means emissions from new or existing sources which occur as a
result of the construction and/or operation of a source or modification, but do not come from the
source itself. Secondary emissions shall be specific, well defined, quantifiable, and impact, the
same, general area as the source associated with the secondary emissions. Secondary emissions
may include, but are not limited to: ) .

a) Emissions from shlfps_ and trains coming to or, from a facility; .

i Emissions from off-site support facilities which would be constructed or would otherwise
increase emissions as a result of the construction of a source or modification,

(87) "Section 111" meangs that section of the FCAA that includes Standards of Performance
for New Stathnarif Sources (NSPS). i . .

(88) "Section 111(d)" means that subsection of the FCAA that requires states to submit plans
to the EPA which establish standards of performance for existing sources and provides for the
implementation and enforcement of such standards.




i 89% "Section 112" means that section of the FCAA that contains regulations for Hazardous
Air Pollutants (HAP). ) _ .

. (90) "Section 112(b)" means that subsection of the FCAA that includes the list of hazardous
air pollutants to be regulated. i ) )

(91} "Section IlZ%d)" means that subsection of the FCAA that directs the EPA to establish
emission standards for sources of hazardous air pollutants, This section also defines the criteria
to be used by the EPA when estabhshmgbthe emission standards. ) )

(92) "Section 112(e)" means that subsection of the FCAA that directs the EPA to establish
and promulgate _emissions standards for categories and subcategories of sources that emit
hazardous air poliutants, . _

{93) "Section 1 12(1?(7)" means that subsection of the FCAA that requires the EPA to

romulgate regulations for the prevention of accidental releases and requires owners or operators
0O prepare risk _mana%ement la.ns. . .

(94), "Section_ 1 _4(@)(3)9' means that subsection of the FCAA that requires enhanced
momtorm% and submission of compliance certifications for major sources. )

(95) "Section 129" means that section of the FCAA that requires the EPA to establish
emission standards and other requirements for solid waste incineration units. | ,

_.(96) "Section 129(e)" means that subsection of the FCAA that requires solid waste
incineration units to obtain Oregon Title V Operatm% Permits. ) ,

(97) "Section 182()" means that subsection of the FCAA that requires states to include plan
provisions in the State m]l:)lementatlon Plan for NO, in ozone nonattainment areas.

(98) "Section 182(f)(1)" means that subsection of the FCAA that re%nres states to apply
those plan provisions developed for major VOC sources and major NO, sources m o0zone
nonattainment areas. ) ]

(99) "Section 183(e)" means that subsection of the FCAA that requires the EPA to study and
devel%p regsulatlons for the control of certain YOC sources under federal ozone measures.

(100) "Section 183(f)" means that subsection of the FCAA that requires the EPA to develop
regulations Spert_azmng to tank vessels under federal ozone measures. .

“(101) "Section 184" means that section of the FCAA that contains regulations for the control
of interstate ozone air pollution. . . ..
102) "Section 302" means that section of the FCAA that contains definitions for general and
administrative purposes in the Act, . ) N .

(103) "Section 302(j)" means that subsection of the FCAA that contains definitions of "major
stationary source” and "major emitting facility." . , ,

(l(ﬁlr)y "Section 328" means thal section of the FCAA that contains regulations for air
pollution from outer continental shelf activities. ] .

. (105) "Section 408(a)" means that subsection of the FCAA that contains regulations for the
Title I'V permit pro%ram. ]
(106) "Section 502(b)(10) change" means a change that contravenes an express permit term
but 1s not a change that: ~ _

a) Would violate applicable requirements; ) o o

b) Would contravene federally enforceable permit terms and conditions that are monitoring,
recordkeeping, reporting, or compliance certification requirements; or

¢) Is a Title I modification. )

197) "Section 504(b)" means that subsection of the FCAA that states that the EPA can
prescribe b)é rule procedures and methods for determining compliance and for momtonn%_.

108) "Section 504(e)" means that subsection of the FCAA that contains regulations for
permit réquirements for témporary sources. i ] o o

09) "Significant Air Quality Impact" means an ambient air quality impact which is equal to

or %reater_ than those set out in Table 1. For sources of VOC or NO,, a major source ot majot.
modification will be deemed to have a significant impact if it is focated within 30 kilometers of
an ozone nonattainment area or ozone maintenance area and is capable of impacting the
nonattamment area or maintenance area. . . . )

110) "Significant emission rate", except as provided in subsections (_ii) through (c) of this
section, means emission rates equal to or greater than, the rates specified in Table 2.

{a) For the Medford-Ashland Air Iéuahty_ Maintenance Area, the Klamath Falls Urban

Growth Area, and the Lakeview PM,, Nonattainment Area, the Significant Emission Rate for
articulate matter is_defined in Table 3. For_ the Klamath Falls Urban Growth Area, the
ignificant Emigsion Rates in Table 3 for particulate matter applig to all new or modified sources
for which permut applications have not been submitted prior to June 2, 1989. For the Lakeview
PM,, Nonattainment Area, the Significant Emission Ratés in Table 3 for particulate matter aptgly
to all new or modified sources for which complete permit applications have not been submitted
to the Department prior to Ma%/ 1, 1995, _ .
(b) For regulated air pollutants not listed in Table 2 or 3, the Department shall determine the
rate that constitutes a significant emission rate. . ) _

¢) Any new source or modification with an emissions increase less than the rates specified in
Table 2 or 3 associated with a new source or modification which would construct within 10
kilometers of a Class I arca, and would have an impact on such area equal to or greater than 1
ug/m’® (24 hour average) shall be deemed to be emitting at a significant emission rate.




(111) "Significant Impairment" occurs when visibility impairment in the judgment of the
Department interferes mtl?_the management, ,Fﬁotectlon, preservation, or enjoyment of the visual
experience, of visitors within a Class [ area, The determination shall be madé on a case-by-case
basis considering the recommen-dations of the Federal L.and Manager; the geplgraphlc éxtent
intensity, duration, frequency, and time of visibility impairment. These factors will be considere
with reSpect to visitor use of the Class I areas, ‘and the frequency and occurrence of natural
conditions that reduce visibility. . X L

. (112) "Smal]l Source" means any stationary source with a regular ACDP (not an 1n51g%1ﬁcant
discharge ﬁerm}t;—eac_ a minimal source permit or a general "ACDP) or an Oregon Tlitle V
Operfl}lilg'1semnlt which is not classified as a large source.

ource":

_§a) xcept_as provided in subsection (b) of this section, means an){) building, structure,
facihity, installation or combination thereof which emits or is capdble of emitting air
contaminants to the atmogphere and 1s located on one or more contiguous or adjacent properties
and i1s owned or operated by the same Berson or by persons under common control. |

(h). As used in OAR §40~028—19 0 through” 340-028-2000, New Scource Review, and the
definitions of "BACT", "Commenced", "Construction”, "Emission Limitation’, Emission
Standard”, "LAER", "Major Modification", "Major Source”, "Potential to Emit", and "Secondar
Emissions” as thesé terms are used for purposes of OAR 340-028-1900 through 340-028-2000,
includes all {)ollutant emitting activities which belong to a single major industrial group (i.e.,
which have the same two-digit code) as described in the Standard Industrial Classification
Manual, (U.S. Office of Managemerit and Budget, 1987} or are supporting the major industrial

roup.
8 lljlég "Source category"': . . . .
. ag. xcept as providéd in subsection (b) of this section, means all the pollutant emittin
activities which be 011? to the same industrial grouping (i.e., which have the same two-digit code
asdd]%scgllbed 11881%6 Standard Industrial Classification Manual, (U.S. Office of Management
and Budget, . o

(b) As used in OAR 340-028-2400 throudgzh 340-028-2550, Ma]jor Source Interim Emission
Fees, and OAR 340-028-2560 through, 340-028-2740, Oregon Title V, Operating Permit Fees,
means a group of major sources determined b}J the Department to be using similar raw materials
and having equivalent process controls and pollution control equipment. . .

(115) "Source Test" means the average of at least three test runs during operating conditions
representative of the period for which emissions are to be determined, conducted in accordance
with the Department's Source Sampling Manua! or other Department approved methods.

(116) "Startyp" and "shutdown" means that time during which an air contaminant source or
emlss1?_n—ci0ntrol equipment is brought into normal operation or normal operation is terminated,
respectively.

p&ll’]) ‘yS_tate Implementation Plan” or "SIP" means the State of Oregon Clean Air Act
Implementation Plan as adopted by the Commission under OAR 340-020-00347 and approved by

(118) "Stationary source”" means any building, structure, facility, or installation that emits or
may emit any reguldted air pollutant. .

(119) "Substantial Underpayment" means the lesser of ten percent (10%) of the total interim
emission fee for the major source or five hundred dollars. ) _

(120) "Synthetic minor source” means a source which would be classified as a major source
under OAR34(-028-0110, but for physical or operational limits on its L{)otentlal {0 emit air
13:)2%)1\6[%%‘[31 %8(r)1ta1ned in an ACDP issued by the Department under OAR 340-028-1700 through
i ](;18&'1“1‘[16 I modification" means one of the following modifications pursuant to Title [ of

e .

(:—12t A major modification subject to OAR 340-028-1930, Requirements for Sources in
Nonaftainment Areas; , . . .

{b) A major modification subject to OAR 340-028-1935, Requirements for Sources in
Maintenance Areas; ) . . o

(c) A, mrﬂor modification_ subject to QAR 340-028-1940, Prevention of Significant
Deterjoration Requirements for Sources in Attainment or Unclassified Areas: ,
0 A change which is subject to a New Source Performance Standard under Section 111 of

e

AA; or
e)ZA modification under Section 112 of the FCAA. ,
122) "Total Suspended Particulate” or "TSP" means particulate matter as measured by the
referencé method described in 40 CFR Part 50, Appendix B (Julﬁ' 1, 1996).

123) "Total Reduced Sulfur" or "TRS" means the sum of the sulfur compounds hydrogen
sulfide, ‘methyl mercaptan, dimethyl sulfide, and dimethy! disulfide, and any other “organic
sulfides present expressed as hl)jfdro en sulfide (11}11128)' o o

1_245D "Typically Achievable Control Technology” or "TACT" means the emission limit
established on a case—bg-case basis for a criteria poltutant from a particular emissions unmt in
accordance with OAR 340-028-0630. For existing sources, the emission limit established shall
be typical of the emission level achieved by emissions units similar in type and size. For new and




modified sources, the emission limit established shall be typical of the emission level achieved
by well controlled new or modified emissions units similar in type and size that were recently
mstalled, TACT determinations shall be based on information known to the Department
considering pollution prevention, impacts on, other environmental media, energy 11[nfpacts, capital
and operating costs, cost effectiveness, and the age and remaining economic life of existing
emission control equlgment. The Department may consider emission control technologies
typically aﬁ)jphed_to, other types of emissions units “where sych_technologies could be readil
applied to the emissions unit. If an emission limitation 18 not feasible, a design, equipment, wor
practice, or operational standard, or combination thereof, may be required. .

. (125’) "Unavoidable" or "could not be avpided" means events which are not caused entirely or
in part by poor or inadequate design, operation, maintenance, or any other preventable condition
in either process or control equipment. , . .

{126) "Upset" or "Breakdown"” means any failure or malfunction of any pollution control
equipment or Q%eratlng -equipment which may cause an excess emission.

827) "Veritied Emission Factor" means an emission factor approved ‘t%y the Department and
developéd for a specific major source or source category and approved for application to that
major source by the Department. . o

128) "Vigibility [mpairment” means any humanly perceptible change in visual range
contrast ‘or coloration from that which would have existed under natural conditions, Natufa]
co?dltions 1n(ilude fog, clouds, windblown dust, rain, sand, naturally ignited wildfires, and
natural aerosols.

29) “Volatile Organic Compounds” or “VOC” means any compgund of carbon, excludin
carbon monoxide, carbon dioxide, carbonic acid, metallic carbides, or carbonates, an
ammonium carbonate, which participates in atmospheric photochemical reactions,

(a) This includes any such organic compound other than the following, which have been
determined to have neF 1gl1ble_: hotochemical reactivity: methane; ethane; methylene chloride
(dichloromethane); L1, 1-trichloroethane methyl~ chloroform);  1,1,1-trichloro-2.2.2-
trifluoroethane (CFC-113); Trichloro-fluoromethane (CFC-11); dichlorodiflugromethane (CFC-

2); _chlorgdifluoromethane  (CFC-22); trifluoromethane "~ (FC-23); 1,2-dichloro-1,1,2,2-
tetrafluoroethane - . chloropenta-flugroethane  (CFC-115); . 1.1,1-trifluoro” 2,2-
dichlorocthane (HCFC-123); T,1,1,2-tetrafluoroethane (HFC-134a); 1,I-dichloro 1-fluoroethane

-141b); I-chloro 1,1-difluoroethane (HCFC-142b). 2-chioro-1,1,1,2-tetrafluoroethane

HCFC-12421;l HCFC 225¢a and cb; HFC 43-10mee; pentafluorocthane "(HFC-125); 1,1,2,2-
tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane (HF’C-l43a}l;. 1,1-difluoroethane (HFC-152a);
acetone; perchloroethylene; and perfluorocarbon compounds which fall into these classes:

yclic, branched, or linear, completely fluorinated alkanes; )
Cyclic, branched, or linear, completely fluorinated ethers with no unsaturations; .
C) Cyclic, branched, or linear, completely fluorinated tertiary amines with no unsaturations;

(D) Sulfur containing perfluorocarbons with no unsaturations and with sulfur bonds only to
carbon and fluorine. o _ i L. o ,

(b) For ?urposes of determining compliance with emissions limits, VOC will be measured b
an apphcalé ¢ feference method in accordance with the Department’s Source Sampling Manua

January, 1992. Where such a method also measures. compounds with negligible photochemic
reactn_nt’%,1 these negligibly-reactive compounds, as listed in_subsection (a), may be excluded as
VOC if the amount of such compounds is accurately quantified, and suchexchision is approved

by the Department. | . . . .

{c) As a precondition to excluding these compounds, as listed in subsection (a), as VOC or at
any time thereafter, the Depart-ment may require an gwner or operator to provide monitoring or
testing methods and results demonstrating, to the satisfaction of the Department, the amount of
negl%ﬂ}ﬁreacnve compounds in the source’s emissions. . ) L

. NOTE: The able(sg referenced in this rule is not printed in the OAR Compilation.
08165 are available from the agency. . _
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as
adotpted by the EQC under OAR 340-020-047.]
Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468A.025

Tist.: DEQ 47, £. 8-31-72, ef. 9-15-72; DEQ 63, f. 12-20-73, ef. 1-11-74; DEQ 107, f. &
ef, 1-6-76; Renumbered from 340-20-033.04; DEQ 25-1981, f. & ef. 9-8-81; DEQ 5-1983, f. &
ef, 4-18-83; DEQ 18-1984, f. & ef. 10-16-84; DEQ 8-1988, f. &cert. ef, 5-19-88 (and corrected
5-31-88); DEQ 14-1989, f. & cert. ef. 6-26-89; DEQ 42-1990, £, 12-13-90, cert. ef. 1-2-91; DEQ
2-1992, f. & cert. ef. 1-30-92; DEQ 7-1992, f. & cert. ef. 3-30-92; DEQ 27-1992, f. & cett. ef.
11-12-92; DEQ 4-1993, £, & cert. ef, 3-10-93; DEQ 12-1993, f. & cert. ef. 9-24-93; Renumbered
from 340-20-145, 340-20-225, 340-20-305, 340-20-355, 340-20-460 & 340-20-520; DEQ 19-




1993, f. & cert. ef. 11-4-93; DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ 13-1994, f. & cert.
ef. 5-19-94; DEQ 21-1994, f, & cert. ef. 10-14-94; DEQ 24-1994, . & cert. ef. 10-28-94; DEQ
10-1995, f. & cert. ef. 5-1-95; DEQ 12-1995, f. & cert. ef. 5-23-95; DEQ 22-1995, f. & cert. ef.
10-6-95; DEQ 19-1996, . & cert. ef. 9-24-96; DEQ 22-1996, f. ; DEQ 9-1997, {. & cert. ef. 5-9-
97

Requirement for Plant Site Emission Limits

340-028-1010

(1) PSELs shall be incorporated in all ACDPs and Oregon Title V Operating Permits, except as
provided in Section (3) of this rule. minimal-souree-permits-insignificant-diseharge-permits, as a means
of managing airshed capacity. Except as provided in OAR 340-028-1050 or 340-028-1060, all sSources
subject to regular pPermit requirements shall be subject to PSELs for all ¥Regulated pPollutants. PSELs
will be incorporated in pPermits when pPermits are fRenewed, modified, or newly issued.

(2) The eEmissions iLimits established by PSELs shall provide the basis for:

(a) Assuring reasonable further progress toward attaining compliance with ambient air standards;

(b) Assuring that compliance with ambient air standards and Prevention of Significant
Deterioration ilncrements are being maintained;

(¢} Administering eQffset, banking and bubble programs;

(d) Establishing the baseline for tracking consumption of Prevention of Significant Deterioration
Increments.

(3) PSELs shall not be required for:

(a) Insignificant discharge pPermits issued under OAR 340-028-1720(7);

(b) Minimal source pPermits issued under OAR 340-028-1720(8); or

(c) General pPermits issued under QAR 340-028-1725 for sources that:

{A) qualify for an insignificant discharge pPermit or minimal sSource pPermit; or

(B) are not listed in OAR 340-028-1750 Table 4 but elect to obtain a sSynthetic mMinor

Permit.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the EQC under OAR
340-020-0047.]

Stat. Auth.: ORS Ch. 468 & 468A

Stats Implemented: ORS 468.020 & 468A.025

Hist.: DEQ 25-1981, f. & ef. 9-8-81; DEQ 4-1993, f. & cert. ef, 3-10-93; Renumbered from QAR 340-020-0301, DEQ 13-1993,
f. & ef. 9-24-93; DEQ 19-1993, f. & ef. 11-4-93; DEQ 22-1995, {. & ef, 10-6-95

General Air Contaminant Discharge Permits
340-028-1725

{1) Applicability. The Department may issue £General pPermits for categories of sSources where
individual pPermits are not necessary in order to adequately protect the environment. Before the
Department can issue a gGeneral pPermit, the following conditions must be met:

(a) There are several sSources which involve the same or substantially similar types of operations:

(b) All applicable requirements can be contained in a gGeneral pPermit;
(c) The eEmission {Limitations, monitoring, recordkeeping, reporting and other enforceable conditions

are the same;
(d)_The pollutants emitted are the same:; and
(e) A pPlant sSite eEmission 1Limit is not required.
(2)_Public notice. Prior to issuing a eGeneral pPermit, the Department will provide public notice of

the proposed pPermit conditions for each sSource eCategory according to the procedures outlined in OAR
340-028-1710 and the following:




{2} Notice shall be given by publication in a newspaper of general circulation in the state and in areas
where potential applicants are known toc be located, or in a Department publication designed to give general

public notice, and by other means if necessary to ensure adequate public notice.
(b)_The notice shall be provided to persons on a Department mailing list and others who submit a

written request for notification.

(¢) The notice shall include the information required by OAR 340-11-007 and the following:

{A) the name, address and telephone number of the Department contact from whom interested persons
may obtain additional information;

(B) copies of the draft pPermit or equivalent summary: and :

(C) a brief description of the procedures to request a hearing or the time and place of any hearing that
has been scheduled.

(3} Permit issuance.

(a) The Department will follow the pPermit issnance procedures outlined in QAR 340-14-025 for
issuing a £General Ppermit for a sSource eCategory.

(b} The Department may revoke a gGeneral pPermit if conditions or standards have changed so the
pPermit_no longer meets the requirements of this rule.

(4) Source assignment,
(a) Any sSource wishing to obtain a gGeneral pPermit shall submit a written application on a form

provided by the Department along with the fee specified in the pPermit,

(b) The Department wili assign a sSource to a gGeneral pPermit for the term of the pPermit if:

(A) the sSource meets the qualifications specified in the pPermit;

{B) the Department determines that the sSource has not had compliance problems; and

{C) the Department determines that the sSource would be appropriately regulated by a gGeneral
pPermit.

(c) Assignment of a sSource to a General pPermit is not subject to public notice requirements, but the

Department will make an updated list of sSources assigned to a sSource eCategory available for public
review.

(d) The Department may revoke a sSource’s assignment to a £General pPermit if the sSource no
longer meets the requirements of this rule or_the conditions of the pPermit.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the EQC under OAR 340-
020-0047.]

Stat. Auth.: ORS Ch. 468 & 468A

340-028-1740
Synthetic Minor Sources _ _ _

(1) Enforceable conditions to limit a sSource’s pPotential 1o eEmit shall be included in the ACDP
for a sSynthetic mMinor sSource. Enforceable conditions, in addition to the PSEL establishedif required
under OAR 340-028-1000 through 340-028-1060, shall include one or more of the following physical or
operational limitations but in no ¢ase shall exceed the conditions used to establish the PSEL:

a) Restrictions on hours of operation;

b) Restrictions on levels of production;

c) Restrictions on the type or amount of material combusted, stored, or processed,

d) Additional air pollufion control equipment; or L

e) Other limitations on the capacity of a sSource to emit air pollutants, . )

2) The reporting and monitoring requirements of the conditions which limit the potential to emit
contained in the ACDP of synthetic minor sources shall meet the requirements of OAR 340-028-1100
through 340-028-1140. ] )

(3) To avoid being required to submit an application for an Oregon Title V Operating Permit, the
owner or operator of a major source shall obtain an ACDP or a modification to an ACDP containin
conditions that would qualify the source as a synthetic minor source before the owner or operator woul
be required to submit an Oregon Title V Operating Permit application.




028({? 1Aoppiications for synthetic minor source status shall be subject to notice procedures of OAR 340-
(5‘)/ Synthetic minor source owners or operators who cause their source to be subject to the Oregon
Title perating Permit program by requesting an increase in the source’s potential to emit, when that
increase uses the source’s existing capacity and %oes not result from construction or modification, shall:
a) Become subject to OAR 340-028-2100 through 340-028-2320;
b) Submit an Oregon Title V Operating Permit ap_;t)hoation pursuant to OAR 340-028-2120; and
¢) Receive an Oregon Title VPOperating Permit before commencing operation in excess of the
enforceable condition to limit potential to emit. . .
nthetic minor source owners or operators who cause their source to be subject to the Oreﬁin%
a

6) S
Titié \)f Iperating Permit program by requesting an increase in the source’s potential to emit, when
increase is the result of construction or modification, shall: =~
a) Submit an application for the modification pf" the existing ACDP; .
b} Receive the modified ACDP before beginning construction or modification;
¢) Become subject to OAR 340-028-2100 through 340-028-2320; and )
d) Submit an Oregon Title V Operating Permit a&phcation under OAR 340-028-2120 to obtain an
Ore (f)p ;lfltle V Operating Permit within 12 months after initial startup of the construction or
modification.

(7% Sgnthetic minor sources that exceed the limitations on potential to emit are in violation of OAR
34002831100 @. , ,

OTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted
v the EQC under OAR 340-020-0047.]

Stat. Auth.: ORS Ch. 468 &468A

Stats. Implemented: ORS Ch. 468 & 468A

Hist.: DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 22-1995, 1.

&cert. ef. 10-6-95

Fees and Permit Duration

340-028-1750 (1) All persons required to obtain a permit shall be subject to a three part fee
consisting of a uniform non-refundable filing fee of $98, an application processing fee, and an annual
compliance determination fee which are determined by applying Table 4, Part II. The amount equal to the
filing fee, application processing fee, and the annual compliance determination fee shall be submitted as a
required part of any application for a new permit. The amount equal to the filing fee and the application
processing fee shall be submitted with any application for modification of a permit.

(2) The fee schedule contained in the listing of air contaminant sources in Table 4 shall be
applied to determine the fees for ACDP user fees (Table 4, Part [.) and ACDP fees (Table 4, Part Il.) on a
Standard Industrial Classification (SIC) plant site basis.

(3) Modifications of existing, unexpired permits which are instituted by the Department or
Regional Authority due to changing conditions or standards, receipts or additional information, or any
other reason pursuant to applicable statutes and do not require refiling or review of an application or
plans and specifications shall not require submission of the filing fee or the application processing fee.

(4) Applications for multiple-source permits received pursuant to OAR 340-028-1730 shall be
subject to a single $98 filing fee. The application processing fee and annual compliance determination
fee for multiple-source permits shall be equal to the total amounts required by the individual sources
involved, as listed in Table 4,

(5) The annual compliance determination fee shall be paid at least 30 days prior to the start of
each subsequent permit year. Failure to timely remit the annual compliance determination fee in
accordance with the above shall be considered grounds for not issuing a permit or revoking an existing
permit.

(6) If a permit is issued for a period less than one (1) year, the applicable annual compliance
determination fee shall be equal to the full annual fee. If a permit is issued for a period greater than 12
months, the applicable annual compliance determination fee shall be prorated by multiplying the annual
compliance determination fee by the number of months covered by the permit and dividing by twelve
(12).

(7) In no case shall a permit be issued for more than ten (10) years, except for synthetic minor




source permits which shall not be issued for more than five (5) years,

(8) Upon accepting an application for filing, the filing fee shall be non-refundable.

(9) When an air contaminant source which is in compliance with the rules of a permit issuing
agency relocates or proposes to relocate its operation to a site in the jurisdiction of another permit issuing
agency having comparable control requirements, application may be made and approval may be given
for an exemption of the application processing fee. The permit application and the request for such fee
reduction shall be accompanied by:

(a) A copy of the permit issued for the previous location; and

(b) Certification that the permittee proposes to operate with the same equipment, at the same
production rate, and under similar conditions at the new or proposed location. Certification by the agency
previously having jurisdiction that the source was operated in compliance with all rules and regulations
will be acceptable should the previous permit not indicate such compliance.

(10) If a temporary or conditional permit is issued in accordance with adopted procedures, fees
submitted with the application for an ACDP shall be retained and be applicable to the regular permit
when it is granted or denied.

(11) All fees shall be made payable to the permit issuing agency.

(12) Pursuant to ORS 468A.135, a regional authority may adopt fees in different amounts than
set forth in Table 4 provided such fees are adopted by rule and after hearing and in accordance with ORS
468.065(2).

(13) Sources which are temporarily not conducting permitted activities, for reasons other than
regular maintenance or seasonal limitations, may apply for use of a modified annual compliance
determination fee in lieu of an annual compliance determination fee determined by applying Table 4. A
request for use of the modified annual compliance determination fee shall be submitted to the
Department in writing along with the modified annual compliance determination fees on or before the
due date of the annual compliance determination fee. The modified annual compliance determination fee
shall be $539.

(14) Owners or operators who have received Department approval for payment of a modified
annual compliance determination fee shall obtain authorization from the Department prior to resuming
permitted activities. Owners or operators shall submit written notification to the Department at least
thirty (30) days before startup specifying the earliest anticipated startup date, and accompanied by:

(a) Payment of the full annual compliance determination fee determined from Table 4 if greater
than six (6) months would remain in the billing cycle for the source, or

(b) Payment of 50% of the annual compliance determination fee determined from Table 4 if six
(6) months or less would remain in the billing cycle.

(15) Fees for sGeneral pPermits.

(a) The fees for sSource assignment to a gGeneral pPermit shall be seventy-five percent of the
applicable fees in Table 4. QAR 340-028-1750 except as provided in Subsection (d) of this Section. Fees
shall be specified in the pPermit.

(b) The Department may provide in the pPermit that the annual compliance determination fee in
OAR 340-028-1750 Table 4 shall be paid annually or at less frequent intervals.

(c) For initial assignment to a £General pPermit, the fees shall be prorated to the next highest full
vear for the remaining life of the pPermit.

{(d) Exceptions.

(A) The filing fee and compliance determination fee required by OAR 340-028-1750 Table 4
shall not be reduced.

(B) The initial permitting or construction fees required in QAR 340-028-1750 Table 4 shall not

apply.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the EQC under OAR




340-020-0047.]

Statutory Authority: ORS 468.020

Stat. Implemented: 468A.

Hist.: DEQ 47, f. 8-31-72, ef. 9-15-72; DEQ 63, f. 12-20-73, ef. 1-11-74; DEQ 107, f. & ef. 1-6-76; Renumbered from 340-020-
0033.12; DEQ 125, f. & ef 12-16-76; DEQ 20-1979, f. & ef. 6-29-79; DEQ 11-1983, f. & ef. 5-31-83; DEQ 6-1986, . & ef. 3-
26-86; DEQ 12-1987, f. & of 6-15-87, DEQ 17-1990, f. & cert, ef. 5-25-90; AQ 4-1992, f. & ef. 12-2-91; AQ 1-1993, 1. & ef.
3-9-63; Renumbered from OAR 340-020-0165, AQ 9-1993, f & ef. 9-24-93; AQ 11-1993 Temp., f. & ef, 11.2-93; DEQ 13-
1994, f. & ef. 5-19-94; DEQ 21-1994, £, & ef. 10-14-94; DEQ 22-1994, f. & ef. 10-14-94; DEQ 22-1995, f. & ef. 10-6-95

Applicability

340-028-2110

(1) OAR 340-028-2100 through 340-028-2320 apply to the following sources:

(a)Any major source;

(b)Any source, including an area source, subject to a standard, limitation, or other requirement under
section 111 of the FCAA; _

(c)Any source, including an area source, subject to a standard or other requirement under section 112
of the FCAA, except that a source is not required to obtain a permit solely because it is subject to
regulations or requirements under section 112(r) of the FCAA,;

(d)Any affected source under Title I'V; and

(e)Any source in a source category designated by the Commission pursuant to OAR 340-028-2110.

(2) The owner or operator of a source with an Oregon Title V Operating Permit whose potential to
emit later falls below the emission level that causes it to be a major source, and which is not otherwise
required to have an Oregon Title V Operating Permit, may submit a request for revocation of the Oregon
Title V Operating Permit. Granting of the request for revocation does not relieve the source from
compliance with all applicable requirements or ACDP requirements.

(3) Synthetic minor sources.

(a)A source which would otherwise be a major source subject to OAR 340-028-2100 through 340-023-
2320 may choose to become a synthetic minor source by limiting its emissions below the emission level
that causes it to be a major source through production or operational limits contained in an ACDP issued by
the Department under 340-028-1700 through 340-028-1790.

(b) The reporting and monitoring requirements of the emission limiting conditions contained in the
ACDPs of synthetic minor sources issued by the Department under 340-028-1700 through 340-028-1790
shall meet the requirements of QAR 340-028-1100 through 340-028-1140.

(c) Synthetic minor sources who request to increase their potential to emit above the major source
emission rate thresholds shall become subject to OAR 340-028-2100 through 340-028-2320 and shall
submit a permit application under OAR 340-028-2120 in accordance with OAR 340-028-1740.

(d) Synthetic minor sources that exceed the limitations on potential to emit are in violation of OAR
340-028-2110(1)(a).

(4) Source category exemptions.

(a) The following source categories are exempted from the obligation to obtain an Oregon Title V
Operating Permit:

(A) All sources and source categories that would be required to obtain a permit solely because they
are subject to 40 CFR part 60, Subpart AAA - Standards of Performance for New Residential Wood
Heaters; and

(B) All sources and source categories that would be required to obtain a permit solely because they
are subject to 40 CFR part 61, Subpart M - National Emission Standard for Hazardous Air Pollutants for
Asbestos, section 61.145, Standard for Demolition and Renovation

(b) Permit deferral. A sSource with the pPotential £To eEmit at or above sMajor sSource thresholds
need not apply for an Oregon Title V Operating Permit or obtain a sSynthetic ssMinor pPermit before
Decemberfuly—2531, 19989 if the sSource maintains aActual eEmissions below 50 percent of those




thresholds for every consecutive twelve month period betweensince January 25, 1994-and 1998; and is not
otherwise required to obtain an Oregon Title V Operating Permit or sSynthetic mMinor pPermit.

(A) The owner or operator of a source electing to defer permitting under this paragraph shall maintain
on site records adequate to demonstrate that actual emissions for the entire source are below 50 percent of
major source thresholds.

(B) Recorded information shall be summarized in a monthly log, maintained for five years, and be
available to Department and EPA staff on request.

(¢} All sources listed in OAR 340-028-2110(1) that are not major sources, affected sources, or solid
waste incineration units required to obtain a permit pursuant to section 129(c) of the FCAA, are exempted
by the Department from the obligation fo obtain an Oregon Title V Operating Permit.

(d) Any source listed in OAR 340-028-2110(1) exempt from the requirement to obtain a permit
under this rule may opt to apply for an Oregon Title V Operating Permit.

(5) Emissions units and Oregon Title V Operating Permit program sources.

(a)For major sources, the Department shall include in the permit all applicable requirements for all
relevant emissions units in the major source, including any equipment used to support the major industrial
group at the site.

(b)For any nonmajor source subject to the Oregon Title V Operating Permit program under OAR 340-
028-2110(1) and not exempted under OAR 340-028-21 10(4), the Department shall include in the permit all
applicable requirements applicable to emissions units that cause the source to be subject to the Oregon Title
V Operating Permit program.

(6) Fugitive emissions. Fugitive emissions from an Oregon Title V Operating Permit program
source shall be included in the permit application and the permit in the same manner as stack emissions,
regardless of whether the source category in question is included in the list of sources contained in the
definition of major source.

(7) Insignificant activity emissions.  All emissions from insignificant activities, including
categorically insignificant activities and aggregate insignificant emissions, shall be included in the
determination of the applicability of any requirement,

(8) Oregon Title V Operating Permit program sources that are required to obtain an ACDP, OAR
340-028-1700 through 340-028-1790, or a Notice of Approval, OAR 340-028-2270, because of a Title 1
modification, shall operate in compliance with the Oregon Title V Operating Permit until the Oregon Title
V Operating Permit is revised to incorporate the ACDP or the Notice of Approval for the Title I
modification.

Stat, Auth.: ORS Ch. 468 & 468A

Stats Imp.: ORS 468.020 & 468A.025

Hist.: DEQ 13-1993, 1. & ef. 9-24-93; DEQ 24-1994, f. & ef. 10-28-94; DEQ 22-1995, f. & ef. 10-6-95; DEQ 24-1995, £. & ef. 10-
11-95; DEQ 1-1997, . & cert. ef. 01-21-97.
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Attachment Bl

NOTICE OF PROPOSED RULEMAKING HEARING

Department of Envircnimental Qualit
OAR Chapter 340-028-1010:340-028-1725:340-028-1740:
340-028-1750;340-028-2110

DATE: TIME: LOCATION:
May 18, 1998 3:00 p.m, DEQ Headquarters: 811 SW 6th R 3a
' ' Portland, Oregon

HEARINGS OFFICER(s): Mark Fisher
STATUTORY AUTHORITY: ORS 468A.040 (Permits); QRS 468.065 (Issuance of permits)
or OTHER AUTHORITY:
STATUTES IMPLEMENTED: ~ ORS 468A.040; ORS 468.065

ADOPT: 340-028-1725

AMEND: 340-028-1010; 340-028-1740; 340-028-1750; 340-028-2110

- REPEAL:
RENUMBER:

(prior approval from Secretary of State REQUIRED)

- AMEND & RENUMBER: New number: 340-028-1725
(grinr approval from Secretary of State REQUIRED}

(X)  This hearing notice is the initial notice given for this rulemaking action.

0 This hearing was requested by interested persons after a previous rulemaking notice.
X Auxiliary aids for persons with disabilities are available upon advance request.
SUMMARY:

This rulemaking would 1} delete a Title V deferral expiration date of 7/25/98 from existing rules and 2)
create a new “general” Air Contaminant Discharge permit category for low emitting sources.

LAST DATE FOR COMMENT: May 22, 1998 at 5:00 p.m.

AGENCY RULES COORDINATOR: Susan M. Greco, (503) 229-5213

AGENCY CONTACT FOR THIS PROPOSAL: Kathleen Craig (503) 229-6833
ADDRESS: _ 811 S. W. 6th Avenue

Portland, Oregon 97204
TELEPHONE: ‘ /1-800-452-4011

interested persons may comment on the proposed rules oratly or in writing at the hearing. Written comments
will also be considered if received by the date indicated above. -

At e~ ey fon Y14/ 98

Sirgnat{n‘e / Date




Attachment B2
Fiscal and Economic Impact Statement

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for

Extension of Title V Deferral for Low Emitting Sources and
Creation of General Air Contaminant Discharge Permit Category

Introduction

The proposed rule changes will extend a Title V deferral for certain low emitting sources, and will allow
the Department to issue a general Air Contaminant Discharge permit (ACDP) at a lower cost than existing permits
to qualifying low emitting sources, Fees for general permits are based on an anticipated reductlon in workload.
General permit fees are proposed as follows:

Seventy-five percent of regular ACDP fees for the appropriate source category which currently ranges
from $300 - 9000. The majority of regular ACDP sources is assessed between $1200 - 4000. General synthetic
minor permit fees will be seventy-five percent of the current regular synthetic minor permit fee of $1900, with the
same compliance determination fee of $1000, General permits will be assessed the same fees as regular ACDP
sources for compliance determination and filing fees. General permits will not be assessed initial permitting or
construction fees, which currently range from $2000 for a simple source to $22,000 for a complex source.

The fiscal and economic impact of creating a general ACDP permit category is difficult to quantify since
the exact universe of sources that general ACDP permits could be applied to is unknown. Potential candidates for a
general ACDP would include low emitting sources that are: unpermitted existing sources that require a permit,
unpermitted new sources, and sources currently on minimal or regular synthetic minor permits, None of the
numbers associated with any of these categories can be estimated with any certainty in advance. In addition, since
an applicant can voluntarily request a general ACDP in lieu of another permit, it is difficult to know how many
sources will qualify for a general ACDP, whether there will be a sufficient number in any source category to justify
issuing a general ACDP, how many source categories will be issued a general ACDP or when in the permit cycle
sources will be assigned to a general permit. General permit fees for unpermitted sources represents a cost to
affected sources; but these fees will be assessed at a Iower rate than what would have been assessed if these sources
had been issued a minimal or regular synthetic minor permit.

The following outlines the general fiscal and economic impacts to the public, small and large businesses,
local government, and state agencies including impacts to the Department.

General Public
No direct fiscal or economic impacts, although a reduced workload associated with general permits may allow

the Department to use existing resources to address other high priority air quality work.

Attachmenl A

Page |




Small Business

The fiscal and economic impact of extending the Title V deferral is beneficial to small busiesses that qualify
for the deferral. The fiscal and economic impact of issuing a general permit is also beneficial to qualifying small
businesses due to reduced permit fees.

Large Business

While general ACDP permits will be issued to low emitting sources which typically are small businesses,
some low emitting sources may be large businesses, such as a source with major potential to emit that desires a
synthetic minor permit. A general permit wilt benefit qualifying large businesses due to reduced permit fees.

Local Governments

Some local governments operate low emitting sources that could qualify for a general permit, such as schools
with space heating boilers. Local governments that qualify for a general permit will benefit because of reduced permit
fees.

State Agencies
DEQ:

This rule will be implemented through existing air quality permitting programs. Once established, issuance of
general permits should decrease Department workload, which should offset any reduction in permit fees over existing
fees thereby resulting in a revenue neutral action.

Other state agencies:

This rule is not anticipated to have fiscal or economic impacts on other state agencies relative to the existing
permitting program.

Housing Cost Impact Statement

The Department has determined that this rulemaking will have no effect on the cost of development of a 6000
square foot parcel or the construction of a 1200 square foot detached single family dwelling on that parcel.

Allachinent A
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Attachment B3
L.and Use Evaluation Statement

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for

Extension of Title V Deferral for Low Emitting Sources and
- Creation of General Air Contaminant Discharge Permit Category

1. Explain the purpose of the proposed rules.
The Department proposes to adopt new rules to extend a deferral from Title V for certain low emitting sources, and to

create a new Air Contaminant Discharge Permit (ACDP) “general” permit to be used for low emitting sources with the
same applicable requirements.

2. Do the proposed rules affect existing rules, programs or activities that are considered Iand use programs in
the DEQ State Agency Coordination (SAC) Program?
Yes X No
a. If yes, identify existing program/rule/activity:
The Department’s stationary source permitting progran.

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures adequately
cover the proposed rules?

Yes X No__ (if no, explain):

The proposed rules would be implemented through the Department’s existing stationary source permitting program
which requires a confirmation of a local government land use determination before a DEQ permit is issued.

3. 1If the proposed rules have been determined a land use program under 2. above, but are not subject to
existing Jand use compliance and compatibility procedures, explain the new procedures the Department will
use to ensure compliance and compatibility.

Not applicable

. e
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Intergovernmental Cootd. B Date




Attachment B4

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1.  Are there federal requirements that are applicable to this situation? If so, exactly what .
are they?

Yes. EPA will allow states to continue deferring sources with major potential to emit
but low actual emissions from Title V until December 31, 1999.

2. Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

Not applicable

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements?

Yes

4.  Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements Iater?

Yes. A part of the rulemaking would give the Department the authority to issue general
ACDP permits which represent an efficient, cost effective permitting tool for sources
with low emissions and good compliance records.

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

There are sources that are subject to permit requirements which could be issued a
general ACDP. Issuing a general ACDP instead of a regular ACDP could streamline
the permitting and minimize workload.




5. Istherea timing issue which might justify changing the time frame for implementation
of federal requirements?

The Title V deferral expires on 7/25/98. If the deferral is not extended, a number of
small businesses with major potential to emit would be subject to Title V and may face
potential violations if a Title V application is not received by the deferral expiration
date.

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

Not applicable
7. Does the proposed requirement  establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Not applicable

8.  Would others face increased costs if a more stringent rule is not enacted?

Sources presently under the deferral would face increased costs if this rule change was
not adopted. In addition, sources that are subject to regular ACDP permits that ‘could
qualify for a general permit would face increased costs if the rule allowing the
Department to issue a general permit is not adopted.

9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason” for different procedural, reporting or monitoring
requirements?

No

10. Is demonstrated technology available to comply with the proposed requirement?

Not applicable




11. 'Will the proposed requirement contribute fo the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Creating a general ACDP permit authority will give the Department a more efficient
permit tool which may result in a reduced workload which could allow existing
resources to be used for other high priority air quality work.




Attachment B5

State of Oregon
Department of Environmental Quality - Memorandum

Date: April 13, 1998
To: Interested Parties and Affected Public
Subject: Rulemaking Proposal and Rulemaking Statements

Extend Title V deferral for small sources and create a “general” Air
Contaminant Discharge (ACDP) Permit category

- This memorandum contains information on a proposal by the Department of Environmental
Quality (DEQ) to adopt new rules/rule amendments regarding an extension of a deferral from
Title V permitting for certain low emitting sources and creating a general ACDP permit category.
Pursuant to ORS 183.335, this memorandum also provides information about the Environmental
Quality Commission’s intended action to adopt a rule.

The U.S. Environmental Protection Agency (EPA) has indicated that it will allow states to
continue deferring sources with major potential to emit but low actual emissions from Title V
until the federal requiremerits for limiting potential to emit are clarified. Part of this rulemaking
-would delete the deferral expiration date of 7/25/98 which currently exists in the rules, to extend
the deferral in Oregon. In addition, this rulemaking would create a new permit category for
“general” ACDP permits that may be issued for a source category where the same requirements
apply to a number of sources. General permits would be restricted to sources with low emissions
and good compliance records.

General permits would be used to establish a source category with the same “synthetic minor”
condition for a number of sources. In addition, general permits may be issued to other low
emitting sources that presently qualify for minimal source or insignificant discharge permits.
This would allow the issuance of one general permit per source category which could be applied
to a number of qualifying sources, versus issuing a number of identical permits for these sources.

The Department has the statutory authority to address this issue under ORS 468A. 040 (Permits)
and ORS 468.065 (Issuance of Permits).




What's in this Package?
Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use plans.

Attachment C Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment D The actual language of the proposed rule (amendments).

Hearing Process Details

You are invited to review these materials and present written or oral comment in accordance with
the following:

May 18, 1998, 3:00 p.m., DEQ Headquarters: 811 SW Sixth Avenue Rm 3a.
Portland, Oregon

Deadline for submittal of Written Comments: May 22, 1998

In accordance with ORS 183.335(13), no comments from any party may be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be
received prior to the close of the comment period. The Department recommends that comments
are submitted as early as possible to allow adequate review and evaluation.

Mark Fisher will be the Presiding Officer at the hearing, Following the close of the public
comment period, the Prestding Officer will prepare a report which summarizes the oral testimony
presented and identifies written comments submitted. The Environmental Quality Commission
(EQC) will receive a copy of the Presiding Officer's report and all written comments submitted.
The public hearing will be tape recorded, but the tape will not be transcribed.

If you wish to be kept advised of this proceeding and receive a copy of the recommendation that
is presented to the EQC for adoption, you should request that your name be placed on the
mailing list for this rulemaking proposal.




What Happens After the Public Comment Period Closes

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is August 7, 1998. Please note that this date is tentative and may change.
If you want to be notified of the confirmed date/time/place, please contact the individual listed at
the end of this report. You will be notified of the time and place for final EQC action if you
present oral testimony at the hearing or submit written comment during the comment period or
ask to be notified of the proposed final action on this rulemaking proposal.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments
received.

The EQC expects testimony and comment on proposed rules to be presented during the hearing
process so that full consideration by the Department may occur before a final recommendation is
made. In accordance with ORS 183.335(13), no comments can be accepted after the public

- comment period has closed by either the EQC or the Department. Thus the EQC strongly
encourages people with concerns regarding the proposed rule to communicate those concerns to
the Department prior to the close of the public comment period so that an effort may be made to
understand the issues and develop options for resolution where possible.

Background on Development of the Rulemaking Proposal

Why is there a need for the rule?

There are two parts to this rulemaking. The first part extends a Title V deferral for certain small
sources, and the second part creates a new “general” Air Contaminant Discharge Permit
category.

Title V applies to major sources including sources that emit or have the potential to emit = 100 tons
per year (tpy) of a criteria pollutant, > 10 tpy of any individual hazardous air pollutant or > 25 tpy
of any combination of hazardous air pollutants. There are a number of sources that have the
potential to emit at major levels but historically have had low actual emissions, and are unlikely to
emit at major levels due to operational constraints. These sources are subject to Title V unless they
become synthetic minor sources by accepting enforceable limits on their potential to emit. EPA
established a transitional policy to allow a deferral from Title V for these sources to give states time
to incorporate them into the Title V program or to issue synthetic minor limitations. Oregon
adopted the deferral with an expiration date of 7/25/98. This part of the rulemaking is needed to
extend the deferral because more time is needed to issue synthetic minor or Title V permits for
these small sources.




The second part of the rulemaking is needed to give the Department a more efficient tool to issue a
general permit to a source category where the same requirements apply to a number of sources.
Issuing individual permits makes sense for complicated sources with unique requirements, it is
inefficient for small sources with the same requirements. General permits will only be used for
source categories of sources where individual permits are not necessary in order to adequately

. protect the environment.

How was the rule developed

The rule was developed by Department staff based on a model of general permits in other DEQ
programs. An advisory committee was not involved in the rulemaking, but the proposed rule
was presented at a stakeholders meeting on March 4, 1998 which included invitations to
representatives from the public, industry, and environmental interests. Copies of the documents
relied upon in the development of this rulemaking proposal can be reviewed at DEQ’s office at
811 SW Sixth Avenue, Portland, Oregon. Please contact the staff person noted at the end of this
memo for times when the documents are available for review.

Whom does this rule affect including the public, regulated community or other agencies,

and how does it affect these groups?

Deleting the expiration date of the Title V deferral provides a benefit to sources with the
potential to emit at major levels, whose actual emissions are low. Until the deferral expires,
these sources are not required to get a Title V permit. Establishing a general permit allows low
emitting sources that qualify for a minimal or insignificant discharge permit, reduced permit fees
and faster permit issuance. The public is affected by the proposed general permit with a change
in the opportunity to comment. Currently the public has the opportunity to comment on
individual permits. With a general permit, the public will be noticed, and will have opportunity
to comment only when a source category is proposed, and will not be noticed as each source is
“assigned” to a general permit.

How will the rule be implemented

A workgroup consisting of Department staff is involved in developing new guidance for 1) how
to implement general permits and 2) calculating potential to emit for certain sources that may
have potential to emit at major levels, but have low actual emissions. The results of the
calculations will determine Title V applicability. In addition, existing guidance which specifies
the tonnage threshold for sources that qualify for minimal permits, will be relied upon to
determine which sources qualify for general permits. Trammg will be provided to permit writers
when the new guidance is completed.




Avre there time constraints

The Title V deferral language expires on 7/25/98. If the deferral is not extended, a2 number of
small businesses, with major potential to emit yet low actual emissions may be subject to Title V,
and could potentially face violations if Title V applications are not received by the deferral
expiration deadline.

Contact for more information

If you would like more information on this rulemaking proposal, or would like to be added to
the mailing list, please contact Kathleen Craig, Oregon Department of Environmental Quality,
811 SW Sixth Avenue, Portland, Oregon 97204 (503) 229-6833. In Oregon: 1-800-452-4011

tvdefintpart.doc




Attachment ¢

State of Oregon
Department of Environmental Quality Memorandum

Date: May 28, 1998

To: Environmental Quality Commission

From: Mark Fisher

Subject: Presiding Officer's Report for Rulemaking Hearing
Hearing Date and Time: May 18, 1998, beginning at 3:00 p.m.
Hearing Location: 811 SW 6™ Ave. Room 10A, Portland, OR
Title of Proposal: Title V small source deferral and general permit

The rulemaking hearing on the above titled proposal was convened at 3:00 p.m.. The hearing officer and rule writer
were both present but no one else showed up for the hearing.

There was no testimony and the hearing was closed at 3:30 p.m,




Attachment D

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal for
Extending the Title V Deferral and
Creating General Air Contaminant Discharge Permit (ACDP)

Rule Implementation Plan

Summary of the Proposed Rule

These rulemakings will extend a Title V deferral for certain small sources until December 31, 1999
and will create new authority for the Department to issue general ACDP’s for small sources
meeting certain criteria.

Proposed Effective Date of the Rule

August 7, 1998

Proposal for Notification of Affected Persons

State-wide public notice will be issued each time a general ACDP is proposed to allow for public
comment. The Department will do an outreach to qualifying sources once a permit is issued.

Proposed Implementing Actions

The Department has developed the application forms, cover letter, public notice, assignment and
compliance checklists for the first set of general ACDP’s proposed to be issued. Computer support
staff modified the Department’s permit data system to accomodate general ACDP’s and staff
responsible for small business technical assistance will conduct workshops to brief sources on the
first round of general ACDP’s.

Proposed Training/Assistance Actions

- Permit writers will be briefed on the general ACDP rules at the next regularly scheduled training
meeting. '

tvdefimplement.doc




Attachment E
Changes to Proposed Rule Language
Since Hearing Authorization

Summary of changes since hearing authorization:

340-028-1740

Synthetic Minor Sources

(1) Enforceable conditions to limit a sSource’s pPotential to eEmit shall be
included in the ACDP for a sSynthetic mMinor sSource. Enforceable
conditions, in addition to the PSEL established if required under OAR 340-028-
1000 through 340-028-1060...

340-028-1750

Fees and Permit Duration

(15) Fees for gGeneral pPermits

(b) The Department may provide in the pPermit that the annual compliance

determination fee...shall be paid ence-every-five-yearsless frequently than
annually.

340-028-2110

Applicability

(b) Permit Deferral. A sSource with the pPotential tTo eEmit at or above
mMajor sSource thresholds need not apply for an Oregon Title V Operation
pPermit or obtain a sSynthetic stMinor pPermit before December 31, 1999 if
the sSource maintains aActual eEmissions below 50 percent of those
thresholds for every consecutive twelve month period beginning-since January
24, 1994...

The following changes include the above changes and include initial
capitalization of defined terms:

Requirement for Plant Site Emission Limits

340-028-1010

(1) PSELs shall be incorporated in all ACDPs and Oregon Title V Operating Permits, except as
provided in Section (3) of this rule, minimal-source-permits-insignificant-discharge-pesmits, as a means
of managing airshed capacity. Except as provided in OAR 340-028-1050 or 340-028-1060, all sSources
subject to regular pPermit requirements shall be subject to PSELs for all sRegulated pPollutants. PSELs
will be incorporated in pPermits when gPermits are tRenewed, modified, or newly issued.

(2) The eEmissions HLimits established by PSELSs shall provide the basis for:

(a) Assuring reasonable further progress toward attaining compliance with ambient air standards;

(b) Assuring that compliance with ambient air standards and Prevention of Significant
Deterioration ilncrements are being maintained;

(c) Administering oOffset, banking and bubble programs;




(d) Establishing the baseline for tracking consumption of Prevention of Significant Deterioration

Increments.
{3) PSELs shall not be required for:

(a) Insignificant discharge pPermits issued under OAR 340-028-1720(7);
(b) Minimal source pPermits issued under OAR 340-028-1720(8); or
{c) General pPermits issued under OAR 340-028-1725 for sources that:

(A) qualify for an insignificant discharge pPermit or minimal sSource pPermit; or
(B) are not listed in OAR 340-028-1750 Table 4 but elect to_obtain a_sSynthetic_mMinor

pPermit.

[NOTE: This rule is included in the State of Oregon Clean Air Act Iimplementation Plan as adopted by the EQC under OAR
340-020-0047.]

Stat. Auth.: ORS Ch. 468 & 468A

Stats Implemented: ORS 468.020 & 468A.025

Hist.: DEQ 25-1981, 1. & ef. 9-8-81; DEQ 4-1993, {. & cert. ef. 3-10-93; Renumbered from OAR 340-020-0301, DEQ 13-1993,
f & ef. 9-24-93; DEQ 19-1993, . & ef. 11-4-93; DEQ 22-19935, f. & ef. 10-6-93

General Air Contaminant Discharge Permits
340-028-1725
(1) Applicability. The Department may issue gGeneral pPermits for categories of sSources where

individual Permits are not necessary in order to adequately protect the environment, Before the

Department can issue a gGeneral pPermit, the following conditions must be met:
(a) There are several sSources which involve the same or substantially similar types of operations;
(b} All applicable requirements can be contained in a gGeneral pPermit;
(¢) The eEmission {Limitations, monitoring, recordkeeping, reporting and other enforceable conditions

are the same;
{(d) The pollutants emitied are the same; and

(e) A pPlant sSite eEmission Limit is not required.
(2) Public notice. Prior to issuing a #General pPermit, the Department will provide public notice of

the proposed pPermit conditions for each sSource eCategory according to the procedures outlined in OAR
340-028-1710 and the following:

{2) Notice shall be given by publication in a newspaper of general circulation in the state and in areas
where potential applicants are known to be located, or in a Department publication designed to give general
public notice, and by other means if necessary to ensure adequate public notice.

{b) The notice shall be provided to persons on a Department mailing list and others who submit a
written request for notification.

{c) _The notice shall include the information required by QAR 340-11-007 and the following:

(A) the name, address and telephone number of the Department contact from whom interested persons
may obtain additional information;

{B) copies of the draft sPermit or equivalent summary; and

(C) a brief description of the procedures to request a hearing or the time and place of any hearing that
has been scheduled.

(3) Permit issuance.

(a) _The Department will follow the pPermit issuance procedures outlined in_ QAR 340-14-025 for
issuing a sGeneral Ppermit for a sSource eCategory.

(b) The Department may revoke a =General pPermit if conditions or standards have changed so the
pPermit no longer meets the requirements of this rule.

(4} Source assignment,

(a) Any sSource wishing to obtain a gGeneral pPermit shall submit a written application on a form

provided by the Department along with the fee specified in the pPermit.




(b) The Department will assign a sSource to a £General pPermit for the term of the pPermit if:

(A) the sSource meets the qualifications specified in the pPermit;

(B) the Department determinegs that the sSource has not had compliance problems: and

{C) the Department determines_that the sSource would be appropriately regulated by a gGeneral
pPermit,

{c) Assignment of a sSource to a #General sPermit is not subject to public notice requirements, but the
Department will make an updated list of sSources assigned to_a sSource eCategory available for public
review,

(d} The Department may revoke a sSource’s assignment to a gGeneral pPermit if the sSource no
longer meets the reguirements of this rule or the conditions of the pPermit.

[NOTE: This rufe is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the EQC under OAR 340-
020-0047.1 '

Stat. Auth.: QRS Ch. 468 & 468A

340-028-1740
Synthetic Minor Sources o , ' . .

(1) Enforceable conditions to limit a sSource’s pPotential tTo eEmit shall be included in the ACDP
for a sSynthetic ssMinor sSource. Enforceable conditions, in addition to the PSEL establishedif required
under OAR 340-028-1000"through 340-028-1060, shall include one or more of the following physical or
operational limitations but in no case shall exceed the conditions used to establish the PSEL:

a) Restrictions on hours of operation;

b) Restrictions on levels of production; )

¢) Restrictions on the type or amount of material combusted, stored, or processed;

d) Additional air poliufion control equipment; or L

e} Other limitations on the capacity of a sSource to emit air pollutants, _ _

2) The reportln%and monitoring requirements of the conditions which limit the potential to emit
contained in the ACDP of synthetic minor sources shall meet the requirements of OAR 340-028-1100
through 340-028-1140. ) o ) _ .

(f) To avoid being required to submit an application for an Oregon Title V Operating Permit, the
owner or operator of a major source shall obtain an ACDP or a modification to an ACD Contammg
conditions that would qualify the source as a synthetic minor source before the owner or operator woul
be required to submit an Orct%lon_ Title V Operating Permit application. )

028 (l 1%ppllca‘uons for synthetic minor source status shall be subject to notice procedures of OAR 340-

, (5% Synthetic minor source owners or operators who cause their source to be subject to the Oregon
Title perating Permit program by reguestm% an increase in the source’s potential to emit, when that
increase uses the source’s existing capacity and does not result from construction or modification, shall:

a) Become subject to QAR 340-028-2100 through 340-028-2320;

b) Submit an Oregon Title V (%})eratmg Permit application pursuant to OAR 340-028-2120; and

¢) Receive an Oregon Title V_Operating Permit before commencing operation in excess of the
enforceable condition to limit potential to emit, _

_ (68, Synthetic minor source owners or operators who cause their source to be subject to the Oregon
Title V Operating Permit program by requesting an increase in the source’s potential to emit, when that
increase is the result of construction or modificafion, shall:

a) Submit an application for the modification of the existing ACDP;

b) Receive the modified ACDP before beginning construction or modification;

¢) Become subject to OAR 340-028-2100 through 340-028-2320; and ]

d} Submit an Oregon Title V Operating Permit application under OAR 340-028-2120 to obtain an
Oregon Title V Operating Permit within® 12 months after initial startup of the construction or
modification. _

340 (g SS xftlhoet{g(rr;mor sources that exceed the limitations on potential to emit are in violation of OAR
OTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted

y the EQC under OAR 340-020-0047.]

Stat. Auth.: ORS Ch. 468 &468A

Stats. Imé)lemented: ORS Ch. 468 & 468A

Hist.: D (% 12-1993, . & cert. ef. 9-24-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 22-1995, f.

&cert. ef. 10-6-95




Fees and Permit Duration

346-028-1750 (1) All persons required to obtain a permit shall be subject to a three part fee
consisting of a uniform non-refundable filing fee of $98, an application processing fee, and an annual
compliance determination fee which are determined by applying Table 4, Part II. The amount equal to the
filing fee, application processing fee, and the annual compliance determination fee shall be submitted as a
required part of any application for a new permit. The amount equal to the filing fee and the application
processing fee shall be submitted with any application for modification of a permit.

(2) The fee schedule contained in the listing of air contaminant sources in Table 4 shall be
applied to determine the fees for ACDP user fees (Table 4, Part 1.} and ACDP fees (Table 4, Part [1.) on a
Standard Industrial Classification (SIC) plant site basis.

(3) Modifications of existing, unexpired permits which are instituted by the Department or
Regional Authority due to changing conditions or standards, receipts or additional information, or any
other reason pursuant to applicable statutes and do not require refiling or review of an application or
plans and specifications shall not require submission of the filing fee or the application processing fee.

(4) Applications for multiple-source permits received pursuant to OAR 340-028-1730 shall be
subject to a single $98 filing fee. The application processing fee and annual compliance determination
fee for multiple-source permits shall be equal to the total amounts required by the individual sources
involved, as listed in Table 4.

(5) The annual compliance determination fee shall be paid at least 30 days prior to the start of
each subsequent permit year. Failure to timely remit the annual compliance determination fee in
accordance with the above shall be considered grounds for not issuing a permit or revoking an existing
permit.

(6) If a permit is issued for a period less than one (1) year, the applicable annual compliance
determination fee shall be equal to the full annual fee. If a permit is issued for a period greater than 12
months, the applicable annual compliance determination fee shall be prorated by multiplying the annual
compliance determination fee by the number of months covered by the permit and dividing by twelve
(12).

(7) In no case shall a permit be issued for more than ten (10) years, except for synthetic minor
source permits which shall not be issued for more than five (5} years.

(8) Upon accepting an application for filing, the filing fee shall be non-refundable.

(9) When an air contaminant source which is in compliance with the rules of a permit issuing
agency relocates or proposes to relocate its operation to a site in the jurisdiction of another permit issuing
agency having comparable control requirements, application may be made and approval may be given
for an exemption of the application processing fee. The permit application and the request for such fee
reduction shall be accompanied by:

(a) A copy of the permit issued for the previous location; and

(b) Certification that the permittee proposes to operate with the same equipment, at the same
production rate, and under similar conditions at the new or proposed location. Certification by the agency
previously having jurisdiction that the source was operated in compliance with all rules and regulations
will be acceptable should the previous permit not indicate such compliance.

(10) If a temporary or conditional permit is issued in accordance with adopted procedures, fees
submitted with the application for an ACDP shall be retained and be applicable to the regular permit
when it is granted or denied.

(11) All fees shall be made payable to the permit issuing agency.

(12) Pursuant to ORS 468A.135, a regional authority may adopt fees in different amounts than
set forth in Table 4 provided such fees are adopted by rule and after hearing and in accordance with ORS
468.065(2).

(13) Sources which are temporarily not conducting permitted activities, for reasons other than




regular maintenance or seasonal limitations, may apply for use of a modified annual compliance
determination fee in lieu of an annual compliance determination fee determined by applying Table 4. A
request for use of the modified annual compliance determination fee shall be submitted to the
Department in writing along with the modified annual compliance determination fees on or before the
due date of the annual compliance determination fee. The modified annual compliance determination fee
shall be $539.

(14) Owners or operators who have received Department approval for payment of a modified
annual compliance determination fee shall obtain authorization from the Department prior to resuming
permitted activities. Owners or operators shall submit written notification to the Department at least
thirty (30) days before startup specifying the earliest anticipated startup date, and accompanied by:

(a) Payment of the full annual compliance determination fee determined from Table 4 if greater
than six (6) months would remain in the billing cycle for the source, or

(b) Payment of 50% of the annual compliance determination fee determined from Table 4 if six
{6) months or less would remain in the billing cycle.

(15) Fees for gGeneral pPermits.

(a) The fees for sSource assignment to a gGeneral pPermit shall be seventy-five percent of the
applicable fees in Table 4, OAR 340-028-1750 except as provided in Subsection (d) of this Section. Fees
shall be specified in the pPermit.

(b) The Department may provide in the pPermit that the annual compliance determination fee in
OAR 340-028-1750 Table 4 shall be paid annually or at less frequent intervals.

{c) For initial assignment to a #General sPermit. the fees shall be prorated to the next highest full
year for the remaining life of the pPermit.

(d) Exceptions.

(A) The filing fee and compliance determination fee required by OAR 340-028-1750 Table 4
shall not be reduced.

(B) The initial permitting or construction fees required in OAR 340-028-1750 Table 4 shall not

apply.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the EQC under QAR
340-020-0047.]

Statutory Authority: ORS 468.020

Stat. Implemented: 468A.

Hist.: DEQ 47, f. 8-31-72, f. 9-15-72; DEQ 63, f. 12-20-73, ef. 1-11-74; DEQ 107, . & ef. 1-6-76; Renumbered from 340-020-
0033.12; DEQ 125, L. & ef. 12-16-76; DEQ 20-1979, f. & ef. 6-29-79; DEQ 11-1983, f. & ef. 5-31-83; DEQ 6-19806, f. & ¢f. 3-
26-86; DEQ 12-1987, f. & ef. 6-15-87;, DEQ 17-1990, f. & cert. ef. 5-25-90; AQ 4-1992, f. & ef. 12-2-91; AQ 1-1993, f. & ef.
3-9-93; Renumbered from QAR 340-020-0165; AQ 9-1993, f & ef. 9-24-93; AQ 11-1993 Temp., f & eof 11.2-93; DEQ 13-
1994, . & ef. 5-19-94; DEQ 21-1994, f. & ef. 10-14-94; DEQ 22-1994, f. & ef. 10-14-94, DEQ 22-1995, f. & ef. 10-6-95

Applicability

340-028-2110

(1) OAR 340-028-2100 through 340-028-2320 apply to the following sources:

(a)Any major source;

(b)Any source, including an area source, subject to a standard, limitation, or other requirement under
section 111 of the FCAA;

(c)Any source, including an area source, subject to a standard or other requirement under section 112
of the FCAA, except that a source is not required to obtain a permit solely because it is subject to
regulations or requirements under section 112(r) of the FCAA,;

{d)Any affected source under Title [V; and

{e)Any source in a source category designated by the Commission pursuant to OAR 340-028-2110.

(2) The owner or operator of a source with an Oregon Title V Operating Permit whose potential to




emit later falls below the emission level that causes it to be a major source, and which is not otherwise
required to have an Oregon Title V Operating Permit, may submit a request for revocation of the Oregon
Title V Operating Permit. Granting of the request for revocation does not relieve the source from
compliance with all applicable requirements or ACDP requirements.

(3) Synthetic minor sources.

(a)A source which would otherwise be a major source subject to QAR 340-028-2100 through 340-028-
2320 may choose to become a synthetic minor source by limiting its emissions below the emission level
that causes it to be a major source through production or operational limits contained in an ACDP issued by
the Department under 340-028-1700 through 340-028-1790.

(b) The reporting and monitoring requirements of the emission limiting conditions contained in the
ACDPs of synthetic minor sources issued by the Department under 340-028-1700 through 340-028-1790
shall meet the requirements of OAR 340-028-1100 through 340-028-1140.

{c) Synthetic minor sources who request to increase their potential to emit above the major source
emission rate thresholds shall become subject to OAR 340-028-2100 through 340-028-2320 and shall
submit a permit application under QAR 340-028-2120 in accordance with OAR 340-028-1740.

(d) Synthetic minor sources that exceed the limitations on potential to emit are in violation of OAR
340-028-2110(1)(a).

(4) Source category exemptions.

(a) The following source categories are exempted from the obligation to obtain an Oregon Title V
Operating Permit:

(A) All sources and source categories that would be required to obtain a permit solely because they
are subject to 40 CFR part 60, Subpart AAA - Standards of Performance for New Residential Wood
Heaters; and . '

(BY Al sources and source categories that would be required to obtain a permit solely because they
are subject to 40 CFR part 61, Subpart M - National Emission Standard for Hazardous Air Pollutants for
Asbestos, section 61.1435, Standard for Demolition and Renovation

(b) Permit deferral. A sSource with the pPotential To eEmit at or above mMajor sSource thresholds
need not apply for an Oregon Title V Operating Permit or obtain a sSynthetic sMinor pPermit before
Decemberduby—2531, 19989 if the sSource maintains aActual eEmissions below 50 percent of those
thresholds for every consecutive twelve month period betweensince January 25, 1994-and 1998; and is not
otherwise required to obtain an Oregon Title V Operating Permit or sSynthetic sMinor pPermit.

(A) The owner or operator of a source electing to defer permitting under this paragraph shall maintain
on site records adequate to demonstrate that actual emissions for the entire source are below 50 percent of
major source thresholds.

(B) Recorded information shall be summarized in a monthly log, maintained for five years, and be
available to Department and EPA staff on request.

(c) All sources listed in OAR 340-028-2110(1) that are not major sources, affected sources, or solid
waste incineration units required to obtain a permit pursuant to section 129(c) of the FCAA, are exempted
by the Department from the obligation to obtain an Oregon Title V Operating Permit.

(d) Any source listed in QAR 340-028-2110(1) exempt from the requirement to obtain a permit
under this rule may opt to apply for an Oregon Title V Operating Permit.

(5) Emissions units and Oregon Title V Operating Permit program sources.

(2)For major sources, the Department shall include in the permit all applicable requirements for all
relevant emissions units in the major source, including any equipment used to support the major industrial
group at the site.

{(b)For any nonmajor source subject to the Oregon Title V Operating Permit program under OAR 340-
028-2110(1) and not exempted under GAR 340-028-2110(4), the Department shall include in the permit all
applicable requirements applicable to emissions units that cause the source to be subject to the Oregon Title
V Operating Permit program.




(6) Fugitive emissions. Fugitive emissions from an Oregon Title V Operating Permit program
source shall be included in the permit application and the permit in the same manner as stack emissions,
regardless of whether the source category in question is included in the list of sources contained in the
definition of major source.

(7) Insignificant activity emissions. All emissions from insignificant activities, including
categorically insignificant activities and aggregate insignificant emissions, shall be included in the
determination of the applicability of any requirement.

(8) Oregon Title V Operating Permit program sources that are required fo obtain an ACDP, OAR
340-028-1700 through 340-028-1790, or a Notice of Approval, OAR 340-028-2270, because of a Title I
modification, shall operate in compliance with the Oregon Title V Operating Permit until the Oregon Title
V Operating Permit is revised to incorporate the ACDP or the Notice of Approval for the Title |
modification.

Stat. Auth.: ORS Ch. 468 & 468A

Stats Imp.: ORS 468.020 & 468A.025

Hist.: DEQ 13-1993, f. & ef. 9-24-93; DEQ 24-1994, f. & ef. 10-28-94; DEQ 22-1993, f. & ef. 10-6-95; DEQ 24-1995, f. & ef. 10-
11-95; DEQ 1-1997, f. & cext. ef, 01-21-97,

tvdefrulefinal.doc




JOHN W. EADS, JR.

Lanp USE & URBAN PLANNING CONSULTANT
218 SOUTH HOLLY STREET
MEoFORD, OREGON 87501-3150
(541) 734-0002
FAX (541) 770-11889

LETTER OF AGENCY

August 3, 1998

This letter will confirm that John Eads is agent for William H. Ferguson in connection with an
appeal from the Hearings Officer’s Findings of Fact, Conclusions of Law and Final Order in the
Matter of William H. Ferguson, Case No. AQAB-WR-96-351, scheduled for hearing before the
State of Oregon, Department of Environmental Quality, August 7, 1998.




State of Oregon
Department of Environmental Quality Memorandum

Date: July 21, 1998

To: Environmental Quality Commission
From: Langdon Marsh, Director i
Wy
Subject: Agenda Item M, Appeal of/HeaYing Officer’s Findings of Fact, Conclusions of

Law and Final Order in the Matter of William H. Ferguson, Case No. AQAB-
WR-%6-351, EQC Meeting: August 7, 1998

Statement of Purpose

The Department of Environmental Quality (hereinafter “Department™) appealed from the Hearing
Officer’s Findings of Fact and Conclusions of Law, dated December 11, 1997. In that order, the
hearing officer found that William H. Ferguson (hereinafter “Ferguson™) violated OAR 340-032-
5620(1), OAR 340-032-5600(4), OAR 340-032-5650, OAR 340-033-0030(2) and OAR 340-033-
0030(4) and was liable for a civil penalty in the amount of $1,000.

Background

On December 5, 1996 the Department issued a Notice of Assessment of Civil Penalty to

Ferguson citing violations of:

(1) OAR 340-032-5620(1) for failing to employ required work practices for handling and
removal of asbestos-containing waste material;

(2) OAR 340-032-5600(4) by openly accumulating asbestos-containing waste material,

(3) OAR 340-032-5650 by failing to properly dispose of asbestos-containing waste material;

(4) OAR 340-032-5620(1) by failing to notify the Department of an asbestos abatement project;

(5) OAR 340-033-0030(2) by allowing uncertified persons to perform asbestos abatement on
property owned by Ferguson; and

(6) OAR 340-033-0030(4) by supervising an asbestos abatement project without being certified
as an asbestos abatement project supervisor.

The Department imposed a civil penalty for violation #1 in the amount of $5400.

The Findings of Fact made by the hearing officer are summarized as follows:

On October 2, 1996 an Asbestos Control Analyst (Keith Tong) observed what appeared to be
asbestos-containing material on a building renovation site in Medford. Ferguson owned the site.
He informed the person in charge of the site, Joel Ferguson (Ferguson’s son}), that the material
appeared to contain asbestos, that proper steps should be taken to accomplish the asbestos
removal, and not to disturb the materials. Tong then left to attend a meeting. Joel Ferguson
contacted his father who phoned a disposal company. The company informed him that the
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material needed to be double bagged and secured. The material was then placed in bags by Joel
Ferguson and stored in an utility trailer. The other renovation workers were sent home.

When Tong returned to the site, he noted that the materials had been moved. He also observed
some still on the ground. After this meeting, the building was encapsulated and an abatement
contractor was hired to remove the material. Testing of the material revealed that it contained 10
percent asbestos. Neither William or Joel Ferguson were licensed asbestos removal workers or
project supervisors.

The hearing officer held that violations listed above are strict liability and that any
“reasonableness” in Ferguson’s conduct was irrelevant in determining if the violations had
occurred. The hearing officer also concluded that since Ferguson did not know that the material
could potentially contain asbestos until the site visit, liability for the violations did not attach
until the visit. The hearing officer affirmed all the violations in the Assessment of Civil Penalty
except violation #4, OAR OAR 340-032-5620(1) (failing to notify the Department of an asbestos
abatement project). He then assessed a penalty of $1000 for violation #1. The hearing officer
reduced the penalty by reclassifying the violation to a Class 1, minor magnitude violation. The
Department had classified the violation as a Class I, moderate magnitude violation because OAR
340-012-0090(1)(d)(D) allows for the magnitude to be raised by one level of magnitude if the
percentage of asbestos content is greater than 5%. The hearing officer also reduced several other
factors in the assessment calculation.

On Janvary 8, 1998, the Department filed a timely appeal of the Hearing Officer’s Findings of
Fact, Conclusions of Law and Final Order. The Department filed the following exceptions to the
Order:

(1) The hearing officer’s finding that Ferguson was not liable for any violations until after the
Department informed him that the material may contain insulation. The Department
contends that liability attaches when the removal is commenced and strict liability should be
applied.

(2) The hearing officer’s reduction of the magnitude of the violation because of Ferguson’s
conduct was not intentional. The magnitude of the violation should be based on the
percentage of asbestos in the material.

(3) The hearing officer’s finding that the occurrence factor in the penalty calculation should be 0
because the violation occurred for only one day. The Department contends there were two
separate violations during that day, the removal of the material from the building and the
moving of the material to the trailer.

(4) The hearing officer’s finding that Ferguson was cooperative and that the cooperativeness
factor in the penalty assessment should be -2 instead of 0. The Department contends that
Ferguson was not either wholly cooperative or uncooperative in correcting the violation.
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Ferguson responded to the Department’s exceptions by first requesting that the Environmental
Quality Commission dismiss the Department’s appeal since the exceptions and brief were not
filed within the 30 day time limitation. Ferguson also requests that the Environmental Quality
Commission extend the time for the filing of his brief. Ferguson then addressed each exception
as follows:

(1) The finding that hability did not attach until he had notice that the material may be asbestos
containing was correct since the Department has not sought to impose liability on other
property owners who unknowingly encounter asbestos containing material.

(2} The hearing officer’s reduction of the penalty was within his discretion and was proper since
the Department has the option to raise the magnitude of the violation if the material contains
more than 5% asbestos. Furthermore, it was not Ferguson’s “conscious objective” to cause a
violation so the violation was, at most, negligent and the zero value to the “O” factor was
correct. Finally, the assignment of -2 to the “C” factor was correct since Ferguson took all
necessary steps to comply with the law once it was known that the material contained
asbestos.

The Department replied that the Commission does not have the authority to dismiss the
Department’s appeal based on a late filing of its brief, since the filing is not a jurisdictional
requirement to the appeal. The Department has no objection to the request for an extension of
time for Ferguson to file his brief provided the Commission also extend the time for the
Department’s filing.

Authority of the Commission with Respect to the Issue

The Commission has the authority to hear this appeal under OAR 340-11-132.

Alternatives

Late filing of briefs

The Commission can:

(1) Dismiss the Department’s appeal, as requested by Ferguson, based on the Department’s
failure to timely file its exceptions and brief; _

(2) Grant extensions to both the Department and Ferguson for filing of the briefs, as requested by
the Department;

(3) Deny either or both requests for extension, in the Commission’s discretion.

Appeal of Final Order
The Commission can:
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(1) Reverse the conclusions of law finding that liability did not attach for violating the rules until
Ferguson was informed of the materials potentially contained asbestos, and uphold the
Department’s assessment of civil penalty contained in the Notice of Assessment of Civil
Penalty as requested by the Department;

(2) Uphold the Hearing Officer’s Findings of Fact, Conclusions of Law and Order; or

(3) Remand the matter to the hearing officer for more preceedings as determined necessary by

the Commission.

Attachments
A. Letter dated July 9, 1998 to William H. Ferguson and Jeff Bachman
B. Letter dated May 4, 1998 to William H. Ferguson and Jeff Bachman
C. Motion to Extend Time Limit and Reply to Respondent's Motions and Brief, dated April 21,
1998
D. Motion to Dismiss, Alternative Motion for Relief from Default and Respondent's Brief, dated
April 1, 1998
E. Department's Exceptions and Brief, dated February 9, 1998
F. Letter dated January 13, 1998 to Jeff Bachman and William H. Ferguson
G. Department's Notice of Appeal, dated January 8, 1998
H Hearing Officer's Finding of Fact and Conclusion of Law, dated December 11, 1997
1. Hearing Officer's Final Order, dated December 11, 1997
J. Respondent's Post-Hearing Memorandum
K. Department's Hearing Memorandum, dated September 10, 1997
L. Exhibits from September 10, 1997 hearing, as follows:

A. Request for Analysis and Test Results

B. Photographs, dated October 2, 1996

C. Letter from William H. Ferguson to Keith R. Tong, dated October 22, 1996

1. Notice of Assessment of Civil Penalty, dated December 5, 1996

2 . Answer and Request for Hearing, dated December 20, 1996

3. Hearing Notice, dated August 14, 197

4. Newspaper Article, dated August 28, 1997

Reference Documents (available upon request)

OAR Chapter 340, Division 11, 12, 32 and 33; Chapter ORS 468

Report Prepared By: Susan M. Greco
Phone: (503) 229-5213
Date Prepared: July 21, 1998




. Department of Environmental Quality

regon 811 SW Sixth Avenue
Portland, OR 97204-13%0

John A. Kitzhaber, M.D., Governor . (503) 299.5696

TDD (503) 229-6993

July 10, 1998

Via Certified Mail

William H. Ferguson
5200 Pioneer Road
Medford OR: 97501

Jeff Bachman

Department of Environmental Quality
2020 S.W. 4™ Avenue

Portland OR 97201

RE: William H. Ferguson
Case No. AQAB-WR-96-351

The appeal in the above referenced matter has been set for the regularly scheduled Environmental
Quality Commission meeting on Friday, August 7, 1998. The meeting will convene at 9:00 a.m.
and this matter will be heard in the regular course of the meeting. The meeting will be held at
the Department's headquarters at 311 S.W. 6th Avenue, Room 3A, Portland, Oregon. As soon as
the agenda and record is available, I will forward the same to you.

If you should have any questions or should need special accommodations, please feel free to call
me at (503) 229-5213 or (800) 452-4011 ex. 5213 within the state of Oregon.

Sincefely, é%(ﬂ

Susan M. Grec
Rules Coordinafor

At A3,




0 Department of Environmental Quality
regon 811 SW Sixth Avenue
Portland, OR 97204-1390

John A, Kitzhaber, M.D., Gevernor {503) 2295696

TDD (503) 229-6993

May 4, 1998

Via Certified Mail

William H. Ferguson
5200 Pioneer Road
Medford OR 97501

Jeff Bachman

Department of Environmental Quality
2020 S.W, 4th Avenue

Portland OR 97201

RE: William H. Ferguson
Case No. AQAB-WR-96-351

The appeal in the above referenced matter has been set for the regularly scheduled Environmental
Quality Commission meeting on Thursday, June 11, 1998. The meeting will convene at 10:00
a.m. and this matter will be heard in the regular course of the meeting. The meeting will be held
at the Smullin Education Center, 2825 Bamett Road, Medford, Oregon. Once the agenda has
been finalized and the record is available, I will forward the same to you.

If you should have any questions or should need special accommodations, please feel free to call
me at (503) 229-5213 or (800) 452-4011 ex. 5213 within the state of Oregon.

Sinterely,

Y
Wie R/ 7. e,
Susan M. Gredo
Rules Coordindtor

Abtidnint 5. Zgge -
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APR 2 ¥R erore THE ENVIRONMENTAL QUALITY COMMISSION

OFFICE OF THE DIRECTOR OF THE STATE OF OREGON

MOTION TO EXTEND

TIME LIMIT AND REPLY TO
RESPONDENT'S MOTIONS
AND BRIEF

No. AQAB-WR-96-315
JACKSON COUNTY

IN THE MATTER OF:
WILLIAM H. FERGUSON,
Respondent/Appellee

I. MOTION TO EXTEND TIME
FOR FILING DEPARTMENT BRIEF

The Department of Environmental Quality (the Department or DEQ) maoves the Environmental
Quality Commission to extend the time for filing its Exceptions and Brief (Brief) in this case from
February 9, 1998, to February 10, 1998. Oregon Administrative Rule (OAR) 340-011-132(4)X(f)
authorizes the Chair of the Commission to extend the time for filing of a Brief. The rule does not limit
when such a request may be made or the Chair’s discretion to grant an extension.

The Department was one day late in filing .its Brief because its lay representative misinterpreted
the rules establishing the time limit by confusing service of process with filing. OAR 340-011-005(6)
defines "filing" "as receipt in the Office of the Direétor". The Department's Bﬁef was served on the
Commission on February 9, 1998, in accordance with OAR 340-011-097(2), when it was posted by
certified mail that day. See Exhibit 1. The Bref, however, was not received in the Director's office
until February 10, See Exhibit 1. Mr. Ferguson contends in his motion that the Department's Brief
was not filed until Febmary 11. The certified mail receipt, however, attached as Exhibit 1, indicates
that the Department's Brief was received in the Director's Office on February 10.

While the Department was in error, it contends that the error was harmless because the
Respondent, Mr. Ferguson, was not prejudiced in any manner as a result of the late filing, nor were the
proceedings in this case unduly delayed.

i
i

Page | - MOTION TO EXTEND TIME L.IMIT AND REPLY TO RESPONDENT"S MOTIONS AND BRIEF
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II. REPLY TO RESPONDENT'S MOTION TO
DISMISS THE DEPARTMENT'S APPEAL

Mr. Ferguson has moved the Commission to dismiss the Department's appeal because the
Department missed the filing deadline for its Brief. Even if the Chair denies the Department's request
for an extension of time to file its Brief, the Commission cannot dismiss the Department's appeal
because the timely filing of the Brief is not a jurisdictional requirement. Jurisdiction attached when the
Department filed its Notice of Appeal on Janﬁaxy 9,1998. Please see the attached Memorandum
prepared by the Oregon Attormey General.

IIT. REPLY TO RESPONDENT'S ALTERNATIVE MOTION
TO EXTEND TIME FOR FILING BRIEF

Mr. Ferguson was required, pursuant to OAR 340-01 i~132(4)(b), to file his Exceptions and
Brief by March 13, 1998. Mr. Ferguson's Brief was not filed until April 1, 1998, and he has requested
an extension of the time for filing, The Department does not oppose Respondent's request for
extension if the Chair of the Commission grants the Department's request for extension, made above in
Section I. If, however, the Chair denies the Department's request, the Department moves the Chair to
also deny Respondent's request. |

OAR 340-011-132(4)(f) grants the Chair complete discretion to grant or deny requests for
extensions. In exercising her discretion, the Department suggests the Chair look to the Commission
rules concerning late ﬁ]ings for guidance. The Commussion, except as provided for in OAR 340-011-
132, has adopted the Oregon Attorney's Model Rules of Procédure, OAR 137-003-0001 through -
0093, governing contested case proceedings. See OAR 340-011-098. OAR 137-003-0003(1) states
that a late filing may be accepted if the presiding officer determines that the cause of the failure to
timely file "was beyond the reasonable control of the party".

Mr. Ferguson received the Department's Brief via certified mail on February 12, 1998. See
Exhibit 2. Mr. Ferguson was expressly informed of the March 13, 1998 deadline for his Briefin a
letter sent to him by Susan Greco, Rules Coordinator for the Department, on February 18, 1998, See

Exhibit 3. After Mr. Ferguson missed the filing deadline, Ms. Greco sent him a second letter on March

Page 2 - MOTION TO EXTEND TIME LIMIT AND REPLY TO RESPONDENT"S MOTIONS AND BRIEF
CASE NO. AQAB-WR-96-315
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18, 1998, which informed him that he had missed his deadline and giving him until April 1 to submit a
Brief. See Exhibit 4. Mr. Ferguson filed his Brief on April 1.

In his motion, Mr. Ferguson states that he failed to timely file his appeal because he asked an
employee to determine when a transcript of a contested case hearing would be available, and the
employee failed to do so, and because he was preparing his family for a trip overseas, which took place
from March 10 to March 27, 1998. His employee's negligence and his travel planning did not make

timely filing of his Brief beyond Mr. Ferguson's reasonable control.
IV. REPLY TO RESPONDENT'S BRIEF

A. Liability Attached When Respondent First Disturbed Asbestos
Mr. Ferguson argues that he cannot be held liable for any violation of the asbestos rules which
occurred when his son first disturbed the duct insulation because neither he nor his son had yet learned

that the Department suspected that the insulation contained asbestos. Mr. Ferguson, however, bases

his arguxﬁent on different grounds than did the Hearing Oﬁicer. The flaws in the Hearing Officer’s

reasoning are addressed in the Department's Exceptions and Brief.

Mr Ferguson claims that liability did not attach until the Department informed him of its

| suspicié_gs, because the evidence at the contested case hearing allegedly showed that the Department
does nb%t:" assess property owners civil penalties for unknowing disturbance of asbestos-containing

r: .mate;n'al (ACM). The evidence Mr, Ferguson introduced at the hearing was a newspaper article
reporting that DEQ had not assessed a fine against the City of Medford for its failure to discover and

-Teport an ﬁnderground storage tank release. Mr, Ferguson also elicited testimony from the
Departmeﬁt's Keith Tong that ACM had also been disturbed during the same renovation that resulted
in discovery of the UST leak.

Ffom these scant facts, and these scant facts alone, Mr. Ferguson argues that the Department
does not penalize parties for asbestos violations stemming from unknowing disturbance. At the hearing
the Department offered to submit proof, in the form of other Notices of Civil Penalty Assessment, that
it has in a number of instances assessed civil penalties for unwitting asbestos violations, but the Hearing
Officer declined this offer of proof. The Department makes the same offer here and asks the

MOTION TO EXTEND TIME LIMIT AND REPLY TO RESPONDENT™S MOTIONS AND BRIEF
CASE NO. AQAB-WR-96-315

Page?,-




R e - T T N S R N

[ e N N N O o T VP e
- T S U T =S = N~ T~ S U O S

Commission to take notice of the cases listed in Exhibit 5. Copies of the Notices in these cases will be

made available to the Commission at its request.

B. The Magnitude of the Violation is Moderate

Mr. Ferguson argues that it is within the Hearing Officer's discretion to reduce the magnitude,
because in the Hearing Officer’s opinion, the violation was not caused by Respondent's intentional
conduct. As stated in the Department's Brief, the cause of the violation is a factor considered
separately in the calculating the size of civil penalties. Causation is not a element in determining
magnitude; magnitude is a measure of the actual or potential adverse environmental impact of the
violation. See OAR 340-12-045(1)(a)(ii) and -045(1)(c)(D). The rules do not permit the Hearing
Officer or the Department to consider causation when determining magnitude, and the Hearing's

Officer decision to do so in this case was in error.

C. The Cause of the Violation was Mr. Ferguson's Intentional Conduct
In his Brief, Mr. Ferguson argues that the violation did not result from intentional conduct

because it was not his "conscious objective" to cause a violation of any statute or rule. Mr. Ferguson
misapplies the definition in OAR 340-12-030(9), which states that "intentional" means "conduct by a
person with the conscious objective to cause the result of the conduct”. Knowledge of legal
requirements or prohibitions is an element of "flagrant" conduct, defined in OAR 340-12-030(7), not
intentional conduct. To read a knowledge element into “intentional" conduct makes "flagrant" conduct
redundant, which could not have been the intent of the Commission in enacting these definitions. To
prove intentional conduct, all the Department must show is that Mr. Ferguson had the conscious
objective for his son to further disturb the suspected ACM after it was removed from the building.
Both Mr. Ferguson and Joel Ferguson testified that Mr. Ferguson, knowing that duct wrap was
suspected ACM, told Joel to pick up the material, wrap it; and place it in the trailer,

Mr. Ferguson attempts to defend his conduct by arguing that it was reasonable. Even if
reasonableness were a valid defense, Mr. Ferguson's actions were not reasonable. At the hearing, Mr.
Tong testifted that he instructed Joel Ferguson not to further disturb the matenal, but to cover it with a

tarp until a licensed asbestos abatement contractor could be brought in to clean up the material. Joel

Page 4 - MOTION TO EXTEND TIME LIMIT AND REPLY TO RESPONDENT™S MOTIONS AND BRIEF
CASE NO. AQAB-WR-96-315
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Ferguson testified that Mr. Tong did not so instruct him. Mr. Tong is the more credible witness as
there is no evidence that he had a motivation to lie. Mitigation or elimination of the civil penalty,
however, provides Joel Ferguson with a motivation to either lie or fail to remember Mr. Tong's
instructions.

Mr. Ferguson also argues that his actions were reasonable becausp he relied on the advice of
someone he terms an expert, Rogue Disposal and Recycling (Rogue Disposal), a solid waste disposal
company, in deciding to further disturb the suspected ACM. Mr. Ferguson's reliance on the advice of
Rogue Disposal was not reasonable. Rogue Disposal is not a licensed asbestos abatement contractor"
or otherwise qualified to give Mr. Ferguson advice on asbestos abatement. When Mr. Ferguson
directed Joel Ferguson to pick up the suspected ACM, he was engaged in asbestos abatement and only
an asbestos abatement contractor or the Depmﬁent is qualified to provide advice on proper handling
of ACM.

Mr. Ferguson's conduct meets the definition of "intentional" set forth in OAR 340-12-030(9).
Regardless of whether Mr. Tong instructed Joel Ferguson not to further disturb the suspected ACM,
M. Ferguson's reliance on Rogue Disposal and his own judgment was not reasonable and in fact
exacerbated the threat to public health and safety by increasing the risk that asbestos fibers were

released into the open air,

o114 N2 Boof_

Date
nviro al Law Specialist

' The Department asks the Commission to take notice that there is no record in Department files of Rogue Disposal
being licensed to perform asbestos abatement.

Page 5 - MOTION TO EXTEND TIME LIMIT AND REPLY TO RESPONDENT"S MOTIONS AND BRIEF
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON
MEMORANDUM OF AUTHQRITIES IN

OPPOSITION TO RESPONDENT'S

IN THE MATTER OF: )
)
) MOTION TO DISMISS
)
)

WILLIAM H. FERGUSON,

No. AQAB-WR-96-315
JACKSON COUNTY

Respondent/Appellee.
The literal langnage of the applicable administrative rules clearly indicates that
Respondent’s motion to dismiss has no legal foundation. The two pertinent subsections of
OAR 340-011-132 are:
(2)(b) — The timely filing and service of 2 Notice of Appeal is a jurisdictional
requirement for the commencement of an appeal to the Commission and cannot
be waived; a Notice of Appeal which is filed or served late shall not he

considered and shall not affect the validity of the Hearing Officer’s Final
Order which shall remain in full force and effect;

RO
(4)(f) — Extensions — The Chairman or a Hearing Officer, upon request, may
extend any of the time limits contained in this section. Each extension shall be
made in writing and be served upon each party. Any request for an extension
may be granted or denied in whole or in part.

(Emphases added.)

The first subsection, OAR 340-011-132(2)(b), expressly states that the timely filing of
the Notice of Appeal is a jurisdictional requirernent that cannot be w:liived. By contrast, the
second subsection, OAR 340-011-132(4)X(f), states thar the decision to grant an extension
presumably on other matters, including the filing of a brief, is placed within the sound
discretion of the EQC. The Notice of Appeal and the brief are separately filed. Timely
Notice of Appeal establishes the jurisdiction of the Comumission, and the brief becomes part
of the administrative record. Thus, once the Notice of Appcai has established the parties’
intent to appeal the decision, the EQC has discretion to grant necessary extensions for the
filing of documents to the administrative record.

The best evidence of the purpose of a statute is its language, and the object to be

accomplished. Roberts v. Gray’s Crane & Rigging, Inc., 73 Or. App. 29, 697 P2d 985
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(1985); Sunshine Dairy v. Peterson 183 Or, 305, 193 P2d 543 (1948). The same principles
of statutory construction apply equally to administrative rules. In this case, there is nothing
in. the language of the applicable administrative miles to support Respondent’s motion to
dismiss. To the contrary, the rules make it clear that extension of the deadline for filing a
brief is within the sound discretion of the EQC,

Administrative hearings do not match, the rigors of a criminal or civil trial. Rather,
the primary purpose of an administrattve hearing is simply to create a complete and full
record that will facilitate an informed decision. Trueblood v. Health Division, Dep’t of
Human Resources, 28 Or App 433, 559 P2d 931 (1977).

Our research of prior EQC/DEQ enforcement proceedings, as well as similar
proceedings by other state agencies, revealed no instance in which a late brief has resulted in
dismissal of a case.

In short, Respondent Ferguson’s motjon to dismiss has no basis in the applicable rules
or in relevant administréltive law.

DATED this Z/sfday of April, 1998.

Respectfully submitted,

HARDY MYERS
Attorney General

Ll e [Z. M@

Michael B. Huston #75189
Assistant Attorney General
Of Attorneys for DEQ
Department of Justice
1515 SW Fifth Avenue, Suite 410
Portland, OR 97201

Telephone: (503) 229-5725

MH:kvMBHO133.PLE
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EXHIBIT

) CERTIFICATE OF MAILING
5 I hereby certify that I served Exceptions and Brief of Hearing Officer's Findings of Fact;
3 Conclusions of Law, and Final Order No. AQAB-WR-96-315 upon
Susan Greco
4| Environmental Quality Commission
811 SW Sixth Avenue
5] Portland, OR 97204
6| William H. Ferguson
5200 Pioneer Road
7| Medford, OR 97501
8| by mailing a true copy of the above by placing it in a sealed envelope, with postage prepaid at the
9 U.S. Post Office in Portland, Oregon, on February 9, 1998.
10
11
Db Mool ik
12 Department of Environmental Quality
13
14
15
16
17
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CERTIFICATE OF MAILING
Thereby certify that I served Exceptions and Brief of Hearing Officer's Findings of Fact,
Conclusions of Law, and Final Order No. AQAB-WR-96-315 upon
Susan Greco
Environmental Quality Commission
811 SW Sixth Avenue
Portland, OR 97204
William H. Ferguson
5200 Pioneer Road
Medford, OR 97501
by mailing a true copy of the above by placing it in a sealed envelope, with postage prepaid at the

U.S. Post Office in Portland, Oregon, on February 9, 1998.

Department of Environmental Quality
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QUALITY

February 18, 1998

William H. Ferguson
5200 Pioneer Road
Medford, OR 97501-9314

RE: Case No. AQAB-WR-96-351

Dear Mr. Ferguson:

On February 11, 1998, the Environmental Quality Commission received the
Department’s Exceptions and Brief in tie above raferenced matter. Pursuantto OAR 340 —_
11-132(4)a), you must file an answer within thirty days from the filing of the Notice of
Appeal (March 13, 1998). Once your answer has been received, the Department may file

a reply brief.

To file your a.nswér, please send to Susan Greco, on behalf of the Environmental
Quality Commission, at 811 S.W. 6th Avenue, Portland, Oregon, 97204, with a copy to
Jeff Bachman, Department of Environmental Quality, 2020 S.W. 4th Avenue, Suite 400,

Portland, Oregon, 97201.

If you should have any questions or need further time to file your answer, please
feel free to call me at (503) 229-5213 or (800) 452-4011 ext. 5213 within the state of

_Oregon.
Sincgrely,
LMo /@Z&@

Susan M. Grec
Rules Coordinator

cc: Jeff Bachman, NWR
811 SW Sixth Avenue

/O ' Portland, OR 97204-1390
(503) 229-5696

TDD (503) 2296993

DEQ-L &5




J Ol

-
z.
&
H
£
H
k1
:
(=
e
e
2
kA
o

: DEPARTMENT OF
b ENVIRONMENTAL

. é |
March 18, 1998 d Mag 1058 = QUALITY

William H. Ferguson
5200 Pioneer Read
Medford, OR 97501-9314

" RE: Case No. AQAB-WR-96-351
Dear Mr. Ferguson:

On February 18, 1998, I sent you a letter (see the attached copy) which stated that
your answering brief in the above mattet was due to the Eavironmental Quality
Commission on March 13, 1998. Oregon Administrative Rule 340-011-0132(4)(b)
requires your answering brief to be filed within 30 days of the filing of the appeliant's
exceptions and brief. To this date, I have not received your answering brief.

The rules do allow for extensions to be granted of any time limits in the rules but
such a request must be in writing and should explain the reason for the delay in the filing
of your brief. The Commission will consider the filing of your brief, if it is received prior
to April 1, 1998, as a request for an extension to file the brief and may deny this request
at a later time. If the Commission does not receive your brief before April 1, 1998, the
Commission will schedule the matter for one of its regularly scheduled Commission

~ meetings without inclusion of the brief in the record.

Your answering brief should be sent to: Susan Greco, Department of
Environmental Quality, 811 S.W. 6th Avenue, Portland, Oregon, 97204 with a copy to
Jeff Bachman, Department of Environmental Quality, 2020 S.W. 4th Avenue, Suite 400,
Portland, Oregon, 97201.

_ If you should have any questions, please feel free to call me at (503) 225-5213 or
(800) 452-4011 ext. 5213 within the state of Oregon.

Raules Coordinafor

cc: Jeff Bachman, NWR

811 SW Sixth Avenue
Porttand, OR 97204-1350
(503) 229-5696

TDD (503) 229-6993 |
DEQ-{ ==




Department's Exhibit 5
Case No. AQAB-WR-96-315

Barry Brey, AQAB-WR-96-015. Issued February 9, 1996,

Horton Brothers, Inc., AQAB-WR-96-014. Issued February 9, 1996.

Oregon Home Improvement Co., AQAB-NWR-96-080. Issued April 15, 1996
Pacific Wallboard & Plaster Co., AQAB-NWR-96-091. Issued May 17, 1996.
Daniel Riehl, AQAB-NWR-96-095. Issued May 30, 1996.

Lee Hafher, AQAB-WR-96-198. Issued September 18, 1996.

Grants Pass BPOE #1584, AQAB-WR-96-197. Issued September 18, 1996.
Columbia Excavating, Inc., AQAB-NWR-96-282

Ochoco Lumber Co., AQ/V-ER-97-179. Issued September 12, 1997.

Deans Enterprises, Inc., AQ/A-ER-97-191. Issued October 10, 1997.

Beverly Suniga, AQ/A-WR-97-217. Issued November 18, 1997,

Billy J. Blom, AQ/A-NWR-97-211. Issued November 26, 1997.

Eveready Ventures International, AQ/A-NWR-97-209. Issued November 26, 1997.
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CERTIFICATE OF MAILING

I hereby certify that I served Motion to Extend Time Limit and Reply to Respondent's

Motions and Brief in Case No. AQAB-WR-97-315 upon

William Ferguson
5200 Pioneer Road
Medford, OR 97501

by mailing a true copy of the above by placing it in a sealed envelope, with postage prepaid at the

U.S. Post Office in Portland, Oregon, on April 21, 1998.

DOl b Aok

Department of Environmental Quality

Page 6 - MOTION TO EXTEND TIME LIMIT AND REPLY TO RESPONDENT"S MOTIONS AND BRIEF
CASE NO. AQAB-WR-96-315




State of Disgon
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OFFICE OF THE DIRECTOR
In the matter of:

William H. Ferguson, No. AQAB-WR-96-315
Jackson County

Respondent.

MOTION TO DISMISS; ALTERNATIVE MOTION FOR
RELIEF FROM DEFAULT AND RESPONDENT’S BRIEF

Respondent, William H. Ferguson, moves the Commission for an order dismissing this
appeal on the ground that appellant failed to file its “Exceptions and Brief” within the time
required by OAR 340-11-132(4)(a). Alternatively, Respondent moves the Commission for relief
from default from time to file respondent’s brief. :

MOTION TO DISMISS

On December 11, 1997, Hearings Officer Melvin M. Menegat issued “Findings of Fact
and Conclusions of Law” and “Hearings Officer’s [Final] Order” in the above-captioned case.
(Ex 1). On January 9, 1998, the Environmental Quality Commission (the “Commission”)
received a Notice of Appeal from the Department of Environmental Quality (the “Department™).
The Notice of Appeal was timely filed since it was filed within thirty (30) days of the date of the
Hearings Officer’s final order. OAR 340-11-132(2)(a).

OAR 340-11-132(4)(a) required the Department to file “...written exceptions, brief and
proof of service” within thirty (30) days from the date of filing of the Notice of Appeal. Since the

Notice of Appeal was filed January 9, 1998, the Department’s exceptions and brief were required

Page 1
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to be filed by January 9 (the 30" day, January 8, fell upon a Sunday, a legal holiday). In fact, the
Department’s “Exceptions and Brief” were not filed with the Commission until February 11,
1998, thirty-two (32) days after the Notice of Appeal was filed. Accordingly, the appeal should

be dismissed.

ALTERNATIVE MOTION TO EXTEND TIME
FOR FILING RESPONDENT’S BRIEF

Alternatively, respondent moves the Commission for relief from default from the time to
file respondent’s answering brief and requests the Commission to accept respondent’s brief,
below, on the merits. This motion is based upon the fact that respondent anticipated the filing of
a transcript of the proceedings before the Hearings Officer and instructed an employee to
determine when the transcript might be available. The employee, who also had other tasks
assigned, neglected for follow-up on my request. At the ﬁme, I was also busy preparing my
family for a foreign trip. I was outside of the United States, in the middle-east, from March 10 to
27, 1998 and did not discover the failure the file a brief until my return.

RESPONDENT’S BRIEF ON THE MERITS
PROCEDURAL BACKGROUND

On December 5, 1996, the Director of the Department of Environmental Quality (the
“Department™) notified William H. Ferguson of the assessment of a civil penalty in the amount
of $5,400, stemming from Ferguson’s alleged removal and handling of “suspected asbestos-
containing material” from a building in downtown Medford. Ferguson requested a hearing and
one was held before Hearings Officer Melvin M. Menegat in Medford on September 10, 1997,
Post-hearing briefs were submitted by the parties and, on December 11, 1997, the Hearings

Officer issued findings of fact and conclusions of law along with his a proposed final order. After

Respondent’s Motions and Brief Page 2




reviewing the evidence in the record and considering the arguments of the parties, the Hearings
Officer found that respondent violated OAR 340-32-5620(1), -5600(4)(4), -5650, OAR 340-33-
030(2) and (4), and imposed a civil penalty of $1,000.

The Department, on January 9, 1998, filed a notice of appeal from the Hearings Officer’s
final order. On February 11, 1998, it filed its exceptions and brief and respondent submits this
brief in response.

FACTS

The facts, as established by the findings of the Hearings Officer who heard and reviewed
all of the evidence, are summarized as follows:

Respondent purchased the building in question (the “Morse” building) from the YMCA,
which had received the property as a gift from the previous owners, Mr. and Mrs. Morse. During
the time Mr. Morse was considering disposing of the property, he had obtained an environmental
assessment at the request of the Salvation Army. When Mr. Ferguson purchased the property, he
was neither given or shown a copy of the assessment. He was told however, both by Mr. Morse
and by a member of the Board of Directors of the YMCA—that the report was “clean”.

In late September, 1996, respondent began renovating to the building. In the process, on
October 1, 1996, Ferguson’s workers decided to remove old heat ducting from above the ceiling.
The evidence showed, (1) that removal of the ducting was optional, and (2) that none of the
personnel involved in the decision to remove the ducting—including the workers and the
architect—knew or suspected that wrapping on the ducting contained asbestos. The Hearings

Officer specifically found:

“...respondent was not aware that there was any asbestos-containing materials in
the building or that would be affected by the demolition or renovation...” Final
Order, p 5.

Respondent's Motions and Brief Page 3




Joel Ferguson, respondent’s son, took down a short portion of wrapped ducting. The
evidence showed that tiny portions of the wrap fell in the building and in the parking lot outside.
All told, wrap was no more than perhaps 12 square feet in area, and most of it was still attached
to the ducting. As the Hearings Officer specifically found,

“[t]he type of wrap used on the length of duct work that had been removed was

manufactured in asbestos-containing and non asbestos containing products, and

the wrap had no distinguishing marks or colors to accurately determine whether it

contained asbestos or not.” Id., p 3.

Mr. Tong walked by the building on his way to appointment. The Hearings Officer found

“Tong stopped at the site, inspected the materials he had observed, and contacted

Joel Ferguson who was in charge of the demolition project, and advised him that

the duct wrap appeared to be asbestos-containing material, and that proper steps

should be taken to accomplish the asbestos removal, and not to disturb the

materials” Id, p 2.

It is important to note that, according to Joel Ferguson, Tong did not tell him that he could not
seal and package the material.

Joel Ferguson contacted respondent and informed him that Tong had “shut-down” the
job. William Ferguson had dealt with Tong before when Tong had declared that material he
found in the basement of Ferguson’s office building, where DEQ rents space, contained asbestos.
After much ado and at considerable expense to Ferguson, the material was found to have been
ordinary dry wall.

William Ferguson immediately tried to contact Tong at the local DEQ office. Tong was
not available. Ferguson decided that, if the wrapping in question did contain asbestos, it should
not be left under a tarp in the parking lot approximately 30 feet from the public sidewalk. Unable

to speak with Tong, Ferguson did two things. First, he caused a sample of the material to be sent

to a local lab for analysis. Second, he called the local solid waste disposer, Rogue Disposal and

Respondent’s Motions and Brief Page 4




Recycling, and inquired how must dispose of material which might contain asbestos. He was told
that the material should be double-wrapped in a specified thickness of plastic;wrap, then sealed
with duct tape. William Ferguson instructed Joel Ferguson to secure the specified plastic and
wrap and seal the material in question. Joel Ferguson did as told, even triple-wrapping the
material. He then placed the plastic-wrapped material into respondent’s mobile trash container on
the property which was enclosed on all sides except the top.

When, later, it was confirmed that the duct wrapping did contain asbestos, respondent
contacted Alpha Environmental, Inc., (“Alpha”) a licensed asbestos abatement contractor, and a
professional environmental engineer. On October 4, 1996, Alpha provided DEQ with the
appropriate notice and commenced removal of the asbestos. Ferguson paid approximately $5,160
for the asbestos removal and environmental engineering.

ARGUMENT

The Hearings Officer Properly Determined that no Liability Attached Until
Respondent Was Given Notice of the Potential of Asbestos-Containing Material

The Department contends that the legislature intended Oregon’s environmental liability
laws to impose strict liability. Thus, it claims, the Hearings Officer erred when he found:
“Ip|rior to Mr. Tong’s notification, respondent was not involved in an “Asbestos
abatement project”, notwithstanding the definition of the rule and the strict
liability interpretation of its provisions. Prior to Mr. Tong’s notification of
potential asbestos-containing material, respondent had taken all reasonable and
necessary steps to proceed with his demolition and remodeling project. Liability,
in this case, did not attach prior to notification.” Final Order, p 4.
According to the Department, the Hearings Officer should have held that liability attached when
the asbestos-containing duct wrap was removed from the building.

The evidence before the Hearings Officer showed that the Department—at feast in

southern Oregon—has not sought to impose liability on property owners for unknowing
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encounters with asbestos-containing materials. There was testimony during the hearing that the
City of Medford, during excavation for a downtown parking structure, encountered both
underground oil/petroleum tanks and asbestos. Respondent introduced a newspaper article in
which local DEQ officials confirmed the department did not intend to pursue a fine against the
City because its discoveries were not made prior to demolition and excavation.' While deference
to agency expertise is not automatic or unreasoning, Springfield Education Assn. V. School Dist.,
290 Or 217, 621 P2d 547 (1980), it is proper to look to agency interpretations for guidance in
discerning the meaning of DEQ rules:

“...[[n ‘interpreting [an] administrative regulation whose meaning is in doubt, we

must necessarily look to the construction given the regulation by the agency

responsible for its promulgation.” Bone v. Hibernia Bank, 493 F2d 135 (9th Cir

1974). Agency rulings, interpretations and opinions .. .do constitute a body of

experience and informed judgment to which courts and litigants may properly

resort for guidance.’ Skidmore v. Swift and Co., 323 US 134,65 S Ct 161, 164 L

Ed 124 (1944).”

Aside from the obvious disparate treatment involved in imposing a civil penalty on the
respondent but not the City of Medford, it is difficult to understand the relevance of the |
Department’s argument. According to the Director’s Notice of Assessment of Civil Penalty:

“The Department imposes a civil penalty of $5,400 for the Violation of No. 1 in

Section II, above. The findings and determinations of Respondent’s civil penalty,
pursuant to OAR 340-12-045, are attached and incorporated as Exhibit 1.” Notice,

D2

In short, the Director originally assessed respondent a civil penalty of $5,400 for the first alleged
violation only—failing to employ required work practices for handling and removal of asbestos-

containing was material in violation of OAR 340-32-5620(1).

' Although the news clipping mentioned only the underground tanks, Tong testified that the City had also disturbed
asbestos-containing material.
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Despite his holding as to when liability attached, the Hearings Officer agreed that
respondent violated OAR 340-32-5620(1). Final Order, p 3. The only alleged .violation upon
which the Hearings Officer disagreed with the Director was whether respondent violated OAR
340-32-5620(1) by failing to notify the Department of an asbestos abatement project. The
Hearings Officer found no violation because of he concluded that respondent innocently
encountered the material; the same conclusion the Department reached in the case involving the
City of Medford. Thus, except for clarifying apparently inconsistent enforcement policies, the
Hearings Officer’s decision with respect to when liability attached is irrelevant until one
addresses the appropriate civil penalty.

The Hearings Officer Properly Determined
the Appropriate Civil Penalty to be $1,000

The Department objects to the Hearings Officer’s final order to the extent it imposes a
civil penalty of only $1,000. The Hearings Officer used the formula contained in OAR 340-12-
045(c) and found the appropriate penalty to be:

Penalty=BP +[(.I x BP) (P +H+O+R+C)]+EB.
The Hearings Officer assigned a value of $1,000 (minor magnitude) to the base penalty (BP),
whereas the Department argues the base penalty should be $3,000 (moderate magnitude). In so
doing, he found:

“_.. While the Department does have the option of raising the magnitude of the

violation one level under OAR 340-12-090(1)(d)(D), it is not appropriate to do so

in this case. As discussed in the earlier paragraphs, respondent’s involvement in

this matter was not intentional and does not warrant increasing the magnitude of
the violation in this matter.” Final Order, p 6.

Respondent’s Motions and Brief Page 7




The Department contends that the Hearings Officer had no authority to reduce the magnitude of

the violation from “moderate” to “minor” because the material was comprised of more than 5%

asbestos.

The Department’s argument ignores the permissive language of OAR 340-12-
090(1Y{(d)(D):

“The magnitude of the asbestos violation may be increased by one level if the

material was comprised of more than five percent asbestos.”

The rule does not require that the magnitude be increased; it provides that the magnitude may be
increased. Anyone dealing with the rule—the Department or a Hearings Officer included—-has
discretion to determine when an increase in magnitude is appropriate. Respondent contends that
the Hearings Officer acted well within his discretion in determining that the small amount of
material, and respondent’s prompt response to the unforeseen encounter with asbestos, should be
considered and the discretionary increase in magnitude should be set aside.

The Department next argues that the Hearings Officer erred when he assigned a zero
value to the “O” factor. Respondent contends that the Hearings Officer properly determined that
the single violation for which the Department elected to assess respondent occurred on a single
day and zero is the appropriate value to be assigned the “O” factor.

Next, the Department urges that the appropriate value for the “R” factor is 6, because
respondent acted intentionally. This is based on Tong’s report in which he indicated that he
advised Joel Ferguson to lay a tarp over the suspect material until lab tests were returned.
Further, Tong indicated that Joel Ferguson was told that only a licensed asbestos contractor could
handle the material. Joel Ferguson testified differently; he said Tong did not tell him the material
could not be wrapped nor that only a licensed contractor could handle the suspect material.
Ironically, it was respondent’s reliance on the advice of Rogue Disposal and Recycling, to wrap
the material in multiple layers of plastic and bind it with duct tape upon which DEQ seized to
employ the 6-fold multiplier. The evidence clearly shows that respondent was conéemed that—if
Tong was right this time—if the material in fact contained asbestos, it should be taken from
harm’s way rather than left within a few feet of a public sidewalk. Out of this caution, respondent

relied upon expert advice and told his son to wrap and bind the material as directed. The

Respondent’'s Motions and Brief Page 8




packaged material was not discarded, it was placed in a five-sided trailer and left at the site,

[13

available when Tong returned later on the day of October 1. Respondent’s “conscious objective”
was not to cause a violation of any statute or rule; rather it was to protect the public from
exposure to what was only suspected at the time of being a potentially hazardous material, As the
Hearings Officer—who was able to hear and assess all of the evidence—found, the correct value
for “R” is “2”, because respondent’s actions were, at most, negligent.

The last issue concerns the appropriate value to be assigned the “C” factor. The Hearings
Officer found that respondent was cooperative and assigned a vatue of -2 whereas the
Department contends a factor of zero is appropriate because respondent was “neither wholly
cooperative nor uncooperative”. Respondent contends that the Commission should defer to the
findings and conclusions of the Hearings Officer who had the opportunity to hear and assess all
of the evidence. That evidence showed that respondent, after being advised that Tong suspected
asbestos inight be present, (1) took samples to be tested, and (2) contacted the local disposal
company to determine how to wrap and dispose of the suspect material in order to protect the
public. Moreover, once the material was positively identified, respondent took all necessary and
appropriate steps to comply with the law, including the hiring to two experts to proceed with
removal and clean-up. It is clearly overreaching for the Department to enhance the civil penalty
in this case by failing to credit respondent for his cooperation.

CONCLUSION

For the reasons discussed above, the appeal should (1) be dismissed, or, in the alternative
(2) the final order of the Hearings Officer should be adopted as the order of the Commission in
this matter.

DATED: April 1, 1998,

erguson, pro per
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CERTIFICATES

[ certify that I, (1) sent a copy of the above document by facsimile to the Department of
Environmental Quality at 503-229-5850 on April [, 1998; (2) filed the original with the
Department of Environmental Quality, 811 S.W. 6™ Avenue, Portland, OR 97204 by depositing
the same with the United States Postal Service in Medford, Oregon, properly address and with
postage thereon fully prepaid; and (3) served a copy, certified as true by me, upon Jeff Bachman,
Department of Environmental Quality, 2020 S.W. 4™ Avenue, Suite 400, Portland, Oregon
97201, 97204 by depositing the same with the United States Postal Service in Medford, Oregon,
properly address and with postage thereon fully prepaid.

DATED: April 1, 998

%Xﬂ’v LAY g

William H. Fg/éuson, pro per
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OF THE STATE OF OREGON
) CFFICE OF THE DIRECTG
IN THE MATTER OF: ) EXCEPTIONS AND BRIEF
WILLIAM H. FERGUSON, )
) No. AQAB-WR-96-315
Respondent/Appellee. ) JACKSON COUNTY
)

Appellant, Department of Environmental Quality (the Department), excepts as follows to the

findings and conclusions in the Hearing Officer's Findings of Fact, Conclusions of Law, and Order.
L CASE HISTORY

On December 5, 1996, the Department issued Respondent a Notice of Assessment of Civil
Penalty. The Notice assessed a civil penalty of $5,400 for violating Oregon Administrative Rule
(OAR) 340-32-5620(1) by failing to follow the required work practices for asbestos abatement
projects set forth in OAR 340-32-5640. The Notice also cited violations of, but did not assess
penalties for, open accumulation of asbestos-containing waste material, OAR 340-32-5600(4);
asbestos.handling and disposal requirements, OAR 340-32-5650; asbestos abatement project
notification requirements, QAR 340-32-5630; and asbestos abatement project worker and supervisor
certiﬁcétion requirements, OAR 340-33-030(2 and (4).

On December 20, 1996, Respondent appealed the Notice of Assessment of Civil Penalty and
requested a contested case hearing. On January 21, 1997, the Department held an informal discussion
with Respondent. The discussion failed to resolve the case and a contested case hearing was held on
September 10, 1997. In his decision, the Hearing Officer found that Respondent had violated OAR
340-32-5620(1), but reduced the penalty from $5,400 to $1,000.

II. RELEVANT FACTS
At the hearing, the Respondent testified to the following: Sometime before October 1, 1996,

Respondent, a retired attorney who now engages in the purchase, management, and sale of real

| property, purchased a corner lot commercial building, known as the Morris Building, located at 421

Page 1 - EXCEPTIONS AND BRIEF
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West Sixth and 37 North vy Streets in Medford, Oregon. Respondent acquired the building from the
Medford YMCA, which had received the property through a donation.

‘While the donation was still being considered, the YMCA requested that an environmental
assessment be performed to identify any environmental liabilities associated with the property. The
assessment was performed and a report of the results written and provided to the YMCA. Prior to
Respondent's purchase of the property, the donor told him that an environmental assessment had been
perfonned, and that the report found no "contarnination". Respondent did not obtain a copy of, or
otherwise review, the report prior to his purchase of the property, althou a copy was available to him,

After purchasing the property, Respondent commenced remodeling and renovating the
building, during which asbestos-containing duct insulation was disturbed. When the Department began
investigating the disturbance of the insulation, Respondent obtained a copy of the environmental
assessment report and found that the report expressly stated that ducting in the Morris Building was
wrapped with suspected asbestos-containing insulation. |

At the hearing, Department Asbestos Control Analyst Keith Tong testified to the following:
On October 2, 1996, Mr. Tong conducted an inspection of the Morris Building during renovation
work being conducted by Respondent's son, Joel Ferguson. Mr. Tong observed torn piéces of
suspected asbestos-containing corrugated duct insufation scattered on the property's parking area
within 15 feet of the public sidewalk and street and still attached to duct work stacked nearby. Mr.
Tong spoke with Joel Ferguson who told Mr. Tong that the insulation debris was generated when he
removed the duct from the building. From the amount of duct removed, Mr. Tong estimated that

approximately 60 square feet of insulation had been disturbed. He further observed that the insulation

was dry.

Mr. Tong informed Joel Ferguson that the insulation probably contained asbestos and that it
should be covered with a tarp and not disturbed further until a licensed asbestos abatement contractor
could be brought in to remove and dispose of it properly. Mr. Tong then gave Joel Ferguson some
asbestos hazard warning labels and asked him to cordon off the parking area, seal off the building, and

post the warning labels. Joel Ferguson asked Mr. Tong if he could bag the insulation and place in it an
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open trailer being used to dispose of demolition debris. Mr. Tong informed Joel Ferguson that it was
highly likely the insulation contained asbestos, and if so, that it could only be further disturbed by a
licensed asbestos abatement contractor. Mr. Tong then left the site.

1L ater that day, Mr. Tong returned to the site and found that the insulation had been picked up,
wrapped in plastic, and placed in the open trailer. Mr. Tong asked Joel Ferguson why the material had
been disturbed. Joel Ferguson told Mr. Tong that Respondent insisted that Joel wrap and place the
insulation in the trailer. Mr, Tong observed that the insulation had not been wetted prior to placement
in the plastic bags and that the bags were not at least 6 mils thick or labeled as containing asbestos
waste. During the second inspection, Mr. Tong collected a sample of the insulation, which laboratory
analysis on October 10, 1996, found to contain 10 percent asbestos.

From October 4 to October 18, 1996, Alpha Environmental, Inc., a licensed asbestos
abatement contractor hired by Respondent completed removal of the insulation debris and

decontamination of the property.
I EXCEPTIONS

A. Liability Attached when Respondent Removed the Ducting from the Building and First
Disturbed Asbestos

On page 4 of the Hearing Officer’s Findings of Facts and Conclusions of Law, the Hearing
Officer concluded that Respondent was not liable for any violations of the rules governing asbestos
abatement projects until Mr. Tong informed Joel Ferguson that he suspected the duct insulation
contained asbestos. The Hearing Qﬁicer‘s ruling is erroneous in that he failed to apply the standard of
strict Liability to Respondent's conduct. The Oregon Legislature's intent that violation of the state's
environmental laws be strict liability is manifest in Oregon Revised Statute 468.140(1)(f), which makes
the cause of a violation, whether an unavoidable accident, negligence, or an intentional act, a factor to
be considered in calculation of civil penalties. Therefore, causation is a factor only in the size of a
penalty for a violation, and not in determining whether a violation has occurred. Please also see

Department's Memorandum of Authorities, attached.
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The Hearing Officer did acknowledge that asbestos violations are strict liability, but expressly
chose not to apply it because, in his opinion, "Respondent had taken all reasonable and necessary steps
to proceed with his demolition and remodeling project"”. Page 4, Hearing Officer’s Findings of Fact and
Conclusion of Law. In so doing, the Hearing Officer applied a negligence standard for liability under
the asbestos abatement rules. The Hearing Officer exceeded his authority. He cannot reject the strict
tiability standard established by the Oregon Legislature and substitute his own negligence standard.

Even if the standard for liability were negligence, Respondent would still be liable for the
violations that occurred prior to Mr. Tong's arriving at the Morris Building, The Hearing Officer states
that "Respondent 1s an experienced property owner and manager who has been involved in the
acquisitions, reﬁovation, and maintenance of commercial properties. He has been involved in situations
potentiél asbestos-containing materials..." Page 4, Hearing Officer's Findings of Fact and Conclusions
of Law. Before purchasing the building, Respondent was aware of the existence of the environmental
assessment repoft, but did not obtain a copy. I he had reviewed the report himself, Respondent
would have learned that the consultant who prepared the report suspected that the duct insulation
contained asbestos. By failing to obtain and review a copy of the report prior to commencing
demolition and renovation at the Morris Building, Respondent, a retired attorney and experienced

property nvestor and manager, failed to exercise reasonable care and was therefore, at a minimum,

negligent.

B. The Hearing Officer Does not have the Authority to Reduce the Magnitude of Respondent's

Violation

On page 6 of his Findings of Fact and Conclusion of Law, the Hearing Officer reduced the
magnitude of Respondent's violation from moderate to minor. In calculating the civil penalty, the
Department, in accordance with Oregon Administrative Rule (OAR) 340-12-090(1)(d)(D), elevated
the magnitude from minor to moderate because the material involved in the violation contained more
than 5 percent asbestos. The Hearing Officer ruled that elevation of the magnitude was "not |

appropriate" because "respondent's involvement in this matter was not intentional",
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Oregon Administrative Rule (OAR) 340-12-090(1)(d)(D) states "The magnitude of the
asbestos violation may be increased by one level if the material was comprised of more than 5 percent
asbestos." The rule does not require the Department to prove that the cause of the violation was
Respondent's intentional conduct in order to elevate the magnitude. Under the plain language of the
rule, the Department is only required to prove that the material involved in the violation contained
more than 5 percent asbestos, which it did in this case. If the Commission wanted the cause of the
violation to be considered in determining magnitude for asbestos violations, it would have said so in
OAR 340-12-090(1)(d)}(D). Instead, the Commission chose to make causation a factor to be
considered separately from magnitude in calculating civil penalties. See OAR 340-12-045. The rules
do not authorize the Hearing Office or the Department to consider causation when determining

magnitudes for asbestos violations and his decision to do so in this case was improper.

C. Respondent's Violated OAR 340-32-5620(1) on Two Separate Occasions on the Same Day
and the "Q" Value is Therefore 2

On page 6 of his Findings of Fact and Conclusions of Law, the Hearing Officer ruled that the
"0O" or occurrence factor in the calculation of Respondent's civil penalty should be 0 because the
"occurrence that results in the violation and penalty occurred during a period in one day where material
were moved and stored.”. The Hearing Officer's rulingl is in error.

Oregon Administrative Rule.340-12-045(1)(c)(C)(ii) provides that the value for the O factor
shall be 2 "if the violation occurred for more than one day or if it recurred on the same day. In this
case, the violation recurred on the same day". The initial violation occurred when, on October 2, 1996,
Joel Ferguson removed the insulated duct work from the building and disturbed the asbestos-
containing insulation. See Paragraph I A above. The violation recurred when Joel Ferguson

disturbed the insulation a second time when, after learning the insulation was suspected asbestos-

containing material, he picked it up, put it in plastic bags, and placed it in an open trailer.
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D. The Cause of the Violation was Respondent's Intentional Conduct and the Correct Value for

the "R" Factoris 6
On page 6 of the Hearing Officer's Findings of Fact and Conclusions of Law, he ruled that the

"R" or causation factor in Respondent's civil penalty should be assigned a value of 2 because he "was at
most negligent for the purposes of this element”. The correct value for the R factor in Respondent's
penalty is 6, pursuant to OAR 340-12-45(1)(c)(D)(iii), because the cause of the violation was
Respondent's intentional conduct.

Oregon Administrative Rule 340-12-030(9) states that “intentional” “means conduct by a
person with a conscious objective to cause the result of the conduct™. This definition does not require
that a person have a conscious intent to violate the law, or to know that they are dealing with
regulated material, only that a person intend to cause the result of their conduct. Respondent directed
Joel Ferguson to disturb the asbestos-containing insulation by bagging it and putting it in the trailer
after Mr. Tong had told Joel Ferguson not to further disturb the material. Mr. Tong expressly
directed Joel Ferguson not to bag the material and place it in the trailer, but to cover it with a tarp
until a licensed asbestos abatement contractor could clean up the material. Respondent, intended the
result of his conduct which was to have his son further disturb the material, which Respondent then
knew was suspected of containing asbestos, and by so doing increased the risk that asbestos fibers
were released to the open air. Respondent's conduct meets the definition set forth in the

Commission’s rule and the correct value for the R factor is therefore 6.

E. Respondent was Neither Cooperative nor Uncooperative in Correcting the Violation and the

Correct Value for the "C" Factor is 0

On page 6 of the Hearing Officer’s Findings of Fact and Conclusiohs of Law, he ruled that
the "C" or cooperativeness factor in the calculation of Respondent's civil penalty should be -2
because Respondent was "cooperative after it was determined that the materials were asbestos-
containing”. The correct value for the C factor is 0 because Respondent was neither wholly

cooperative nor uncooperative in correcting the violation,
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Oregon Administrative Rule 340-12-045(1)(c)(E) sets forth the following possible values for

- the C factor: -2 if the Respondent was cooperative and took reasonable efforts to correct the

violation or minimize the effects of the violation; 0 if tﬁere is insufficient information to make a
finding, or if the violation or the effects of the violation could not be corrected; or 2 if Respondent
was uncooperative and did not take efforts to correct the violation or minimize the effects of the
violation." While acknowledging that Respondent continued to disturb the insulation after being
directed not to by Mr. Tong, the Hearing Officer nevertheless found him to be cooperative because
Respondent "took what he felt were reasonable steps to minimize the effects of the violation".

The Hearing Officer's reasoning is disturbing because it would in essence approve a
member of the regulated community's decision to substitute his judgment for the Department's as to
what action is necessary to protect public health and the environment. Respondent disturbed the
asbestos a second time after being instructed by the Department's asbestos specialist not to do so.
That is not being cooperative, nor did Respondent's actions minimize the effects of the violation.
Instead, Respondent's conduct exacerbated the risk to public health because he increased the risk
that fibers would be released by disturbing the insulation a second time without following required
work practices. Furthermore, the actions the Hearing Officer describes as being cooperative
constituted the violation for which he was penalized, disturbing the insulation after being instructed
not to by Mr. Tong.

The Hearing Officer also stated that the C factor should be -2 because "Respondent was
cooperative after it was determined that the materials were asbestos containing”. If upheld, this
reasoning also places public health and the environment at greater risk of harm. Under this
interpretation, a person who has been informed that he or she may be in violation would not be
required to cooperate with the Department until the violation is confirmed, If Respondent was truly
cooperative, he would have complied with the Depértment's direction immediately upon being
informed that the insulation was suspected of containing asbestos.

The proper value for the C factor is 0. While Respondent initially ignored the

Department's direction to leave the insulation undisturbed until a licensed asbestos abatement
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contractor could be brought in, he later hired a licensed contractor who cleaned up the property and
properly disposed of the asbestos waste. Because Respondent was neither wholly uncooperative nor
wholly cooperative, 0 is the most appropriate value for the O factor.
IV. ALTERNATIVE CONCLUSION OF LAW AND ORDER

The Department requests that the Commission reverse the Hearing Officer’s conclusion of
law that Respondent was not liable for violating the asbestos abatement rules until he was informed
by Mr. Tong that the insulation was suspected of containing asbestos. In the alternative, the
Department asks that the Department find Respondent liability attach from the moment that
Respondent first disturbed the insulation by removing the ducting from the Morris building.

The Department further requests the Commission reverse the Hearing Officer's conclusions
of law regarding calculation of Respondent's civil penalty, uphold the $5,400 civil penalty assessed
Respondent, and as calculated by the Department in the Notice of Assessment of Civil Penalty, and

issue a Final Order to that effect.

27198 ol o —

Date . Bachman
_-Envi ental Law Specialist
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

IN THE MATTER OF: ) MEMORANDUM OF AUTHORITIES
WILLIAM H. FERGUSON, ) IN SUPPORT OF DEQ’S EXCEPTIONS
y  AND BRIEF
Respondent/ Appellee, ) No. AQAB-WR-56-315
) JTACKSON COUNTY
A A Showing of Negligence Not Requi igbility Attaches as a Matte

In the context of asbestos related violations, the EQC has previously examined the
issue of negligence only as an aggravating factor, not as a precurser to liability. DEQ v.
Fuel Processors Inc., No. AQAB-NWR-90-81, 1992 WL 474576 (March 20, 1992). The
Commission is not required to define negligence by rule for violations within the stamtory
framework of ORS chapter 468. See Pratt v. Real Estate Division, 76 OrApp 483 (1985).

ORS chapter 468 was not enacted to codify tort law, and negligence is a standard by
which DEQ may aggravate the penalty, not one upon which penalty assessment is based.
DEQ v. Excel Environmental Inc., No. AQAB-NWR-89-215, 1990 WL 117933 (May 25,
1980). Where a statute applies a strict liability standard, "knowledge or inteat is relevant
only regarding the amount of the penalty.” In The Matter of David McInnis, No. WQIW-
NWR-94-311, 1996 WL 465204 (January 18, 1996).

B. Strict Liability Statues Should be Construed as Written,

ORS 174.010 directs the courts "not to insert what has been omitted" when they
interpret a statute. That rule of con'strucﬁon applies equally to agencies when they interpret
an agency’s administrative rules and regulations. See Columbia Steel Castings Co. v. City
of Portland, 314 Or 424, 430, 840 P2d 71 (1992). In construing statutes the court’s task is
to "discern the intent of the legislature" and "construe provisions of a statute so as to give
{1
I
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1 effect to each,” Henderson v. Dept of Agriculture, 128 Or App 169,176-177, 875 P2d 487

2 (1993).
3 Respectfully submitted,
4 HARDY MYERS
Attorney General
5
6
7 Michael|B. Huston #75180
Assistants Atorney General
8 Of Attomeys for DEQ
Department of Justice
9 1515 SW Fifth Avenue, Suite 410
' Portland, Oregon 97201
10 . Telephone: (503) 229-5725
11
12
13
14
15
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20
21
22
23
24
25
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Uregon

January 13, 1998 DEPARTMENT OF
ENVIRONMENTAL

Jeff Bachman - QUALITY
Department of Environmental Quality

2020 SW 4th Avenue, #400

Portland OR 97201

RE: Case No. AQAB-WR-96-351

Dear Mr. Bachman:

On January 9, 1998, the Environmental Quality Commission received the Department of
Environmental Quality's timely request for administrative review by the Commission in

this matter.

Pursuant to OAR 340-11-132(4)(a), you must file exceptions and brief within thirty days
from the filing of the Notice of Appeal (February 9, 1998). The exceptions must specify
those findings and conclusions that you object to and include alternative proposed
findings. Once your exceptions have been received, William H. Ferguson may file an
answer brief. The Department will then be allowed to file a reply brief to their answer.

To file exceptions and brief, please send to Susan Greco, on behalf of the Environmental
Quality Commission, at 811 S.W. 6th Avenue, Portland, Oregon, 97204, with a copy to
William H. Ferguson, 5200 Pioneer Road, Medford, Oregon 97501.

After the parties file exceptions and briefs, this item will be set for Commission
consideration at a regularly scheduled Commission meeting, and the parties will be
notified of the date and location. If you have any questions on this process, or need
additional time to file exceptions and briefs, please call me at 229-5213 or (800) 452-

4011 ext. 5213 within the state of Oregon.

erely, (7

Rules Coordinator

cc: William H. Ferguson
5200 Pioneer Road
Medford OR 97501-9314

811 SW Sixth Avenue
Portland, OR 97204-1390
(503) 229-5696

TDD (503) 229-6993
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

) |
IN THE MATTER OF: ) NOTICE OF APPEAL OF
WILLIAM H. FERGUSON ) HEARING OFFICER'S FINDINGS

) OF FACT, CONCLUSIONS OF

) LAW, AND FINAL ORDER

)

) No. AQAB-WR-96-351

) JACKSON COUNTY

Pursuant to Oregon Administrative Rule 340-11-132(2) the Department of Environmental
Quality hereby provides notice that the Department intends that the Environmental Quality
Commission review the Hearings Officer's Findings of Fact, Conclusions of Law, and Final Order
in Case No. AQAB-WR-96-351.

DATED this 8th Day of January, 1998

) el

Feffvey Bachman

Environmental Law Specialist
Department of Environmental Quality
Representative for Appellant

Slati . o egOf! .
Department of Environmental Quality

RECEWVED
JAl 09 1993

JFFICE OF THE DEPUTY DIRECTOH
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Ref No.: (50087 STATE OF OREGON Dec Mailed: 12/12/97
Case No: 97-GAP-00027

DEQ

Mailed by: BGS Cage Type:

WILLIAM H. FERGUSON DEPART. OF ENVIRONMENTAL QUALITY
5200 PIONEER RD 811 SW 6TH AVE
MEDFORD OR 97501 9314 , PORTLAND OR 97204 1334

JEFF BACHMAN, DEQ ENFORCEMENT

2020 SW 4TH STE 400
PORTLAND OR 97201

The following HEARING DECISION was served to the parties at their respective addresses.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

IN THE MATTER OF THE NOTICE OF ) HEARING OFFICER’S
VIOLATION AND ASSESSMENT OF } FINDING OF FACT AND
CIVIL PENALTY FOR FAILURE TO ) CONCLUSION OF LAW
FOLLOW REQUIRED WORK PRACTICES ) No. AQFB-WR-96-351
FOR ASBEST(OS ABATEMENT ) Jackson County, Oregon
WILLIAM H. FERGUSON )

Respondent, )

Background

William H. Ferguson has appealed from a December 5, 1996 Notice of Violation and Assessment of Civil
Penalty issued pursuant to Oregon Revised Statutes (ORS) Chapter 468, ORS Chapter 183, and Oregon
Administrative Rules (OAR) Chapter 340, Divisions 1t and 12. The Department of Environmental
Quality (Department, DEQ) alleged that respondent violated OAR 340-32-5620(1) by failing to employ
required work practices for handling and removal of asbestos-containing waste material; that respondent
violated QAR 340-32-3600(4) by opening accumulating asbestos-containing waste material; that
respondent violated OAR 340-32-3650 by failing to properly dispose of asbestos-containing waste
material; that respondent violated QAR 340-32-5620(1) by failing to notify the Department of an asbestos
abatement project, that respondent violated OAR 340-33-030(2) by allowing uncertified persons to
perforin asbestos abatement; and that respondent violated OAR. 340-33-030(4) by supervising an asbestos
abatement project without being certified.

A civil penalty of $5,400 was assessed pursuant to QAR 340-12-045,
William H. Ferguson requested a hearing on December 20, 1996.

A hearing was conducted in Medford, Oregon on September 10, 1997, The respondent William H.
Ferguson appeared with witnesses Joel Ferguson, A, K. Morris, April Sevack, Gary Breeden, and William
Corelle. Jeff Bachman represented the Department with witness Keith Tong,

RESPONDENT’S CONTENTIONS

Respondent William H. Ferguson contends that he had taken reasonable steps to assure the property was
free from contaminants when he purchased the property, that he was not aware there were asbestos-
containing materials in the building when he started the renovation, and that when he became aware that
there might be a problem he took reasonable measures to protect the public and others from exposure, and
that once he determined the materials were asbestos-containing he complied with all statutes and rules
regarding the removal of such materfals. '

FINDINGS OF FACT

1. On October 2, 1996, Keith Tong (Tong), Department Asbestos Control Analyst, was driving by a
building renovation project being conducted at 421 W. Sixth Street-37 North Ivy Street, Medford,
Oregon, when he observed what appeared to be asbestos-containing material on the site.
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10.

11.

12.

13,

14,

15,

16,

17.

i8.

Tong stopped at the site, inspected the materials he had observed, and contacted Joel Ferguson who
was in charge of the renovation project, and advised him that the duct wrap appeared to be asbestos-
containing material, and that proper steps should be taken to accomplish the asbestos removal, and
not to disturb the materials.

Tong was on his way to a meeting and advised Joel Ferguson that he would return after the meeting
and conduct a more detailed inspection, and left the premises.

After Tong left, Joel Ferguson called his father, William H. Ferguson, respondent herein, and
reported his contact with Tong.

Respondent contacted the disposal company that was authorized to dispose of asbestos-containing
materials and was advised that the materials needed to be double bagged and the bags secured for
disposal.

Respondent went to the renovation praject and ebtained a sample of the material and took it in for
testing.

Respondent advised Joel Ferguson to bag the material so that there would be no firther disburserent
of the materials if it was asbestos-containing and not {o remove further ducting.

Joel Ferguson placed the ducting in double black plastic bagging and placed it in a utility trailer on
the premises and also sent other workers home until it could be determined whether the duct wrap did
contain asbestos.

When Tong returned after the meeting he found that the ducting and wrap confaining what appeared
to be asbestos-containing material had been removed from where he first observed it and placed in
black plastic garbage bags and placed in a utility trailer on the premises,

Tong did observe pieces of the material on the ground where the ducting had been located.

After the second meeting with Tong, respondent and Joel Ferguson did encapsulate the building and
taped off the premises from public passage.

The materials did test positive for asbestes and respondent contracted for the services of an abatement
engineer and then with an abatement contractor for the actual removal of the material.

Respondent paid approximately $5,160 for the services of the engineer and actual removal of the
materiai,

Joel Ferguson is not a certificd asbestos removal worker,

Respondent is not certified as an asbestos abatement project supervisor.
When respondent purchased the property, the environmental investigation and study of the building '
did not reveal any active or current contamination problems although did indicate that there could be

asbestos on the premises.

Respondent had removed a false ceiling and was removing a lengih of old heating duct so that new
heating ducts could be installed, when the asbestos-containing material was discovered by Tong.

The ducting sitnation had been reviewed by the heating and air-conditioning contractor and the
contractor who worked with respondent on a number of renovation or construction projects and
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neither observed any conditions or materials that caused them concern that asbestos was a factor in
the renovation project.

19. The type of wrap used on the length of duct work that had been removed was manufactured in
asbestos-containing and non asbestos containing products, and the wrap bad no distingwishing marks

or colors to accurately determine whether it contained asbestos or not.

20. Respondent had been involved in the renovation of another building where a similar type of wrap was
suspected of containing asbestos, but after testing, it was determined that it in fact did not.

21. Respondent did not believe that the duct wrap was asbestos containing, but wanted to take some

precautions in case it was and had directed Joel Ferguson to bag the wrapped ducting and to put it in
the trailer.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction.

2. William H. Ferguson violated OAR 340-32-5620(1), OAR 340-32-5600(4), OAR 340-32-5650, OAR
340-33-030(2) and OAR 340-33-030(4).

3. William H. Ferguson is subject to a civil penalty of $1,000.

OPINION

1. The Commission has jurisdiction.

The Environmental Quality Comumission is directed by ORS Chapters 468 and 468A to adopt rules and
policies to establish an asbestos abatement program that assures the proper and safe abatement of asbestos
hazards through contractor licensing and worker training and to establish work practice standards
regarding the abatement of asbestos hazards and the handling and disposal of waste materials containing
asbestos, The Commission did that, and these proceedings are under those rules. The Commission has
jurisdiction to proceed with the notice of violation herein and the assessment of civil penalty.

2. William H. Ferguson violated QAR 340-32-5620(1) by failing to employ required work practices for
handling and removal of ashestos-containing waste,

OAR 340-32-5620(1) provides that any person conducting an asbestos abatement project shall comply
with notification and asbestos abatement work practices and procedures of OAR 340-32-3630 and OAR
340-32-5640 (1) through (11},

QAR 340-032-5590(3) defines an “Asbestos abalement project” as any derselition, renovation, repair,
construction or maintenance activity of any public or private facility that involves the repair, enclosure,
encapsulation, removal, salvage, handling or disposal of any asbestos-containing material with the
potential of releasing asbestos fibers from asbestos-containing material into the air.

OAR 340-32-5640(1) provides that if asbestos containing materials were not discovered prior to
demolition, upon discovery of the materials, the owner should stop demolition work immediately, notify
the department of the occurrence, kecp the exposed material adequately wet until a licensed abatement
contractor begins removal, and have a licensed asbestos abatement contractor remove and dispose of the
materials,
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Respondent is an experienced property owner and manager who has been involved in the acquisition,
renovation and maintenance of commercial properties. He has been involved in situations involving
potential asbestos-containing materials, and took reasonable steps to assure that the building in question
was free from any hazardous materials or contaminants that would cause costs for removal or
containment. He was not aware of the nature of the duct work above the false ceiling, and when the false
ceiling was removed, took additional steps to assure that he was not dealing with any materials that would
require special handling or removal processes. He was conducting the demolition portion of the
renovation project accordingly.

Respondent became aware of there might be concerns when Mr. Tong informed respondent’s son that the
insulation wrap on some of the duct work that had been removed might contain asbestos. Upon becoming
aware of Mr. Tong’s concerns, he immediately took a sample to a testing laboratory to be tested and did
advise his son to place the removed ducting in plastic bags and put them in a trailer that was on the site.
He also advised his son to stop all removal operations.

Prior to Mr. Tong’s notification, respondent was not involved in an “Asbestos abatement project”,
notwithstanding the definition of the rule and the strict liability interpretation of its provisions. Prior to
Mr, Tong’s notification of potential asbestos-containing material respondent had taken all reasonable and
necessary steps to proceed with his demolition and remodeling project. Liability, in this case, did not
attach prior to notification.

It is clear from the testimony and evidence that respondent was aware of the problems associated with
propertics with contaminates or other materials that would require special handling or removal
procedures, and that he probably would not have acquired this particular property had he been aware of
any potential problems. Further, he had dealt specifically with potential asbestos-containing materials and
took further steps to assure that the insulation wrap on the ducting was ot ashestos-containing material,
Respondent was not attempting to avoid compliance with the law and ruiles regarding the removal of
asbestos-containing material.

Mr. Tong gave notice of potential asbestos-containing material. At that point liability attached. While
there was still question at that point as to whether the wrap was asbestos-containing material or not, untit
it was determined that it was not, respondent was required to conform to the provisions of the rule
regarding asbestos abatement projects. At that point, respondent was required to immediately stop the
demolition, notify the Department, and keep the suspected asbestos-containing materials in a wetted
condition until such time as a licensed asbestos abatement contractor could begin removal,

Respondent immediately stopped the demolition. The Department, although net formally notified of the
project as provided by the rule, was aware of the project through Mr. Tong’s involvement. Respondent,
after stopping the demolition, however, continued to handle the suspected asbestos-containing material in
violation of the nile.

While respondent’s actions may have been a good faith effort to protect the public, the statutes and rules
involving the removal and disposal of asbestos-containing materials impose a strict liability on the
property owner, and non-compliance, even based on good faith effort does not excuse violation of the
rules.

Respondent’s testing of the sample was reasonable. Mr, Tong’s observations were hurried and in passing,
and there was no definitive means by which to visually determine whether that particular type of
insulation wrap contained asbestos or not. Further, respondent had been recently involved in a sitnation
where a similar appearing wrap of suspected asbestos-containing material turned out not to contain
asbestos. Notwithstanding the reasonableness of the testing and the delay in notification or contact with
an asbestos removal engineer or contractor, the strict liability of the rule required that nothing transpire
with the material other than wetting down the material and keeping it in that condition until removal.
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The respondent did not do that and is in viclation of the rule.

The respondent, in proceeding with the bagging and removal of the duct work with the wrap from where
it was stacked to the trailer also violated the following provisions of the rules.

William H. Ferguson violated OAR 340-32-5600(4) by openly accumulating asbestos-containing waste

material.

OAR. 340-32-5600(4) provides that opén accumulation of friable asbestos-containing waste material is
prohibited.

Again, the stacking of the material, prior to Mr. Tong’s notification does not resnit in liability in this
specific case. However, once the notice was given respondent was responsible to conform to the rule. The
insulating wrap maierials were not bagged and sealed in accordance with the rule and therefore created an
open accumlation of those materials.

William H. Ferguson violated OAR 340-32-5650 by failing to properly package and_store_asbestos-
containing waste material,

OAR 340-32-5650 provides for standards for the packaging, storage, transport and disposal of asbestos-
containing waste material and requires that all asbestos-containing waste material shall be adequately
wetted to ensure that they remain wet until disposed of and packaged in leak-tight containers such as two
plastic bags each with a minimum thickness of 6 mil and labeled as provided in the rule.

Respondent did cail the disposal company and then triple bagged the materials as was snggested, however
the materials were not wetted and respondent did not use the 6 mil bags required by the rule, Respondent
did not properly package and store the asbestos-containing materials.

William H. Ferguson did not violate QAR 340-32-5620(1) by failing to notify the Department bf an
asbestos abatement project.

OAR 340-32-5620(1) requires that any person who conducts an asbestos abatement project shall comply
with QAR 340-032-5630 which requires that any person conducting such project shall provide notification
within a specific time prior to the abatement project being started.

In this case, respondent was not aware that there was any asbestos-containing materials in the building or
that would be affected by the demolition or renovation, and then, other than the bagging and moving of
the materials was not actively involved in the actual abatement project that was conducted through the
abatement engineer and abatement contractor. At the time of the bagging and removal to the trailer it
had not been determined that the materials were in fact asbestos-containing. It is not appropriate to assess
violation under this provision of the rule.

William H. Ferguson violated QAR 340-33-030(2) by allowing uncertified persons to perform asbestos
abatement.

OAR 340-33-030(2) provides than an owner of a facility shall not allow any person who is not certified to
reroval asbestos-containing waste material to perform asbestos abatement projects.

Joel Ferguson was not a certified asbestos abatement worker.

William H. Ferguson violated QAR 340-33-030(4) by supervising an abatement project without being
certified,
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OAR 340-33-030(4) provides that each person acting as a supervisor for any asbestos abatement project
must be certified.

Respondent was not a certified asbestos abatement project supervisor.

3. William H, Ferguson is subject to a civil penaity of $1000.

Violation 1, Failing to employ required work practices for handling and removal of asbestos containing
waste,

Penalty = BP +{(.1 x BP) (P + H+ O + R + C)] + BE.

“BP” is the base penalty which is $1000 for a Class I, minor magnitude violation. “P” is respondent’s
prior violations, “H” is the past history of the respondent in taking all feasible steps or procedures
necessary to correct any prior violations. “O” is whether or not the violation was a single occurrence or.
was repeated or continuous during the period of the violation, “R” is the cause of the violation. “C” is the
respondent’s cooperativeness. “EB” is the approximated doilar sum of the economic benefit that
respondent gained through noncompliance.

The Department classified the magnitude of the violation as moderate because of the asbestos content of
the materials involved. While the Department does have the option of raising the magnitude of the
violation one level under OAR 340-12-090(1){(d)(D), it is not appropriate in this case to do so. As
discussed in the earlier paragraphs, respondent’s involvement in this matter was not intentional and does
not warrant increasing the magnitude of the violation in this matter.

The Department assigned a values of 0 to “P* and “I”, because respondent had no prior viclations or past
history regarding violations,

The Department assigned “O” a value of 2 because the vielation occurred for more than one day. As far
as this decision, it is found that the occurrence that results in the violation and penalty occurred during a
period in one day where materials were moved and stored. “O” is assigned a value of 0 for this penalty
calculation.

The Department assigned a value of 6 for “R” on the basis that violation was intentional. As set forth
earlier, for the purposes of this decision, liability did not attach until respondent was notified that the
material might contain asbestos. At that time, respondent to steps to ascertain whether the material in fact
contained asbestos and also took steps which he felt were appropriate to protect the public if it were
asbestos-containing. He was at most negligent for the purposes of this element and “R” is assigned a
value of 2.

The Department assigned “C” a value of 0 because respondent continued abatement proceedings after
being advised that the materials might contain asbestos. The rule provides for a value of -2 if a
respondent was cooperative and took reasonable efforts to correct the violation or minimize the effects of
the violation. Respondent was skeptical. He had taken steps to assure that the building did not contain
contaminates. He had been involved with suspected asbestos-containing materials before which had been
tested and found not to contain asbestos. Notwithstanding those facts, he did stop demolition
immediately, took what he felt were reasonable steps to minimize the effects of the violation, and then
hired an engineer and contractor to perform the removal and disposal tasks. “C” is assigned a value of -2.
Respondent was cooperative afier it was determined that the materials were asbestos-containing.

“EB” is assigned a value of $0 because respondent did not gain any economic benefit by his actions afier
determining that the materials were asbestos-containing,
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The rule is specific as to the values to be assigned under the varying circumstance and there is no
provision for assigning values other that those set forth in the rule.

The civil penalty as calculated under the rule for violation 1is $1,000.

Penalties are not calculated or assessed for the additional violations because each is based on the same fact
situation and circumstances that resulted in the penalty assessment for the penalty above, and it is not

appropriate to assess further penalty in this matter.

The requirements for ¢stablishing a penalty have been met, The values assigned and the calculations are
set forth above, William H, Ferguson is liable for a civil penalty of $1,000.

Dated this 11th day of December 1997,

Environmental Quality Commission

edori /N Wsroqat

Melvin M. Menegat (/
Hearings Officer.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF QOREGON

IN THE MATTER OF THE NOTICE OF ) HEARING OFFICER’S
VIOLATION AND ASSESSMENT OF ) ORDER
CIVIL PENALTY FOR FAILURE TO ) ,
FOLLOW REQUIRED WORK PRACTICES ) No. AQFB-WR-96-351
FOR ASBESTOS ABATEMENT ) Jackson County, Oregon
WILLIAM H. FERGUSON 3

Respondent. )

The Commission, through its hearings officer, finds that the Commission has subject matter and personal
jurisdiction in this proceeding: That William H. Ferguson violated OAR 340-32-3620(1) by failing to
employ required work practices for handling and removal of asbestos-containing waste material; OAR
340-32-5600(4) by opening accumulating asbestos-containing waste material; OAR 340-32-5650 by
failing to properly dispose of asbestos-containing waste material; OAR 340-33-030(2) by allowing
uncertified persons to perform,asbestos abatement; and OAR 340-33-030(4) by supervising an asbestos
abatement project without being certified; and that respondent is liable for a $1,000 civil penalty.

Review of this order is by appeal to the Environmental Quality Commission pursvant to OAR 340-11-132,
A request for review must be filed within 30 days of the date of this order.

Dated this 11th day of December 1997.
Environmental Quality Commission

fiebsiin . Wisoreg o+
Melvin M. Menegat f
Hearings Officer,

Notice: If you disagree with this Order you may request review by the Environmental Quality
Commission. Your request musi be in writing directed to the Environmental Quality Comimission, 811
S.W. Sixth Avenne, Portland, Oregon 97204. The request must be received by the Environmental Quality
Commission within 30 days of the date of mailing or personal service of this Order. If you do not file a
request for review within the time allowed, this order w:ll become final and thereafter shall not be subject
o rewew by any agency or court.

A full statement of what you must do to appeal a hearings officer’s order is in Oregon Administrative Rule
(OAR) 340-11-132. :

ﬂﬁ%ﬁm&f— 1/9%76/




William H. Ferguson
5200 Pioneer Road
Medford, OR 97501
541772-9545

Melvin M. Menegat
P O Box 1027
Eugene, OR 97440

Jeff Bachman

Department of Environmental Quality
2020 SW Fourth Avenue

Suite 400

Portland, OR 97201-4987

Re:  DEQv. William H. Ferguson
AQAB-WR-96-315
Jackson County

Gentlemen:

Enclosed herewith for Mr. Menegat is the original of Respondent’s Post-hearing Brief in the
above- captioned matter. A copy is being sent Mr. Bachman as well. Copies were also sent each
of you by FAX this date.

Very truly yours,

WILLIAM H. FERGUSON

WHF.me
Encl. (1)

Anhmut-T- S0 e
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

In the matter of: Respondent’s Post-Hearing
Memorandum

William H. Ferguson,
No. AQAB-WR-96-315

Respondent. Jackson County

INTRODUCTION

On December 5, 1997, the Director of the Department of Environmental Quality (“DEQ”)
notified William H. Ferguson of the assessment of a civil penalty in the amount of $5,400,
stemming from Ferguson’s alleged removal and handling of “suspected asbestos-containing
material” from a building in downtown Medford. Ferguson requested a hearing and one was held
before Hearings Officer Melvin M. Menegat in Medford on September 10, 1997.

At the conclusion of the hearing, Jeff Bachman, representing DEQ, asked for the
opportunity to submit a post-hearing brief addressing various legal and factual issues raised by
Ferguson during the hearing, Subsequently, Bachman submitted a document entitled “Hearing
Memorandum”, bearing the same date as the hearing. Although the memorandum does not
address any of the legal issues raised during the hearing, Ferguson assumes that it was intended
to serve as DEQ’s post-hearing memorandum and offers this reply.

| FACTS
DEQ’s memorandum—to the extent it purports to recite facts—is based entirely upon the

written report of Keith Tong, the DEQ employee who investigated and reported the incident. As

RESPONDENT’S POST-HEARING MEMORANDUM - 1
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the Hearings Officer will recall however, the evidence adduced during the hearing differed in
significant respects from Tong’s report.
Respondent Acquires and Begins Renovation of Structure

Respondent Ferguson purchased the building in question from the YMCA, which had
been gifted the property by the previous owners, Mr. and Mrs. Morse. During the time Mr. Morse
was considering disposing of the property, he had obtained an environmental assessment at the
request of the Salvation Army. When Mr. Ferguson purchased the property, he was not given or
shown a copy of the assessment. He was merely told-—both by Mr. Morse and by a member of
the Board of Directors of the YMCA—that the report was “clean”.

In late September, 1996, Ferguson began renovations to the building. In the process, on
October 1, 1996, Ferguson’s workers decided to remove old heat ducting from above the ceiling.
The evidence showed, (1) that removal of the ducting was optional, and (2) that none of the
personnel involved in the decision to remove the ducting—including the workers and the
architect—knew or suspecfed that wrapping on the ducting contained asbestos.

Joel Ferguson, William Ferguson’s son, took down a short portion of wrapped ducting.
The evidence showed that tiny portions of the wrap fell in the building and in the parking lot
outside. All told, the area of the removed wrap constituted no more than, perhaps, 712 square feet,
almost all of which was still attached to the ducting.

By apparent coincidence, Keith Tong walked by the building and spotted what he thought
might be asbestos-containing wrap. He told Joel Ferguson that he suspected the material might
contain asbestos and instructed Ferguson to cease work, close-off the building, and lay a plastic
tarp over the pieces of wrap in the parking lot. It is important to note that, according to Ferguson,

Tong did not tell him that he could not seal and package the material.

RESPONDENT’S POST-HEARING MEMORANDUM - 2
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Joel Ferguson contacted respondent and informed him that Tong had “shut-down” the
job. William Ferguson had dealt with Tong before when Tong had declared that material he
found in the basement of Ferguson’s office building, where DEQ rents space, contained asbestos.
After much ado and at considerable expense to Ferguson, the material was found to have been
ordinary dry wall.

William Ferguson immediately tried to contact Tong at the local DEQ office. Tong was
not available. Ferguson reasoned that, if the wrapping 1n question did contain asbestos it should
not be left undér a tarp in the parking lot, approximately 30 feet from the public sidewalk. Unable
to speak with Tong, Ferguson did two things. First, he caused a sample of the material to be sent
to a local lab for analysis. Second, he called the local solid waste disposer, Rogue Disposal and
Recycling, and inquired how one could dispose of material which might contain asbestos. He was
told that the material should be double-wrapped in a specified thickness of plastic-wrap, then
sealed with duct tape. William Ferguson instructed Joel Ferguson to secure the specified plastic
and wrap and seal the material in question. Joel Ferguson did as told, even triple-wrapping the
material. He then placed the plastic-wrapped material into respondent’s mobile trash container on
the property which was enclosed on all sides except the top.

Later that day, respondent obtained a copy of the environmental assessmeiﬁ from Mr.
Morse and took the report to Mr. Tong’s office. Tong refused to look at the report, saying 1t did
not matter. Respondent and one of Mr. Tong’s assistants continued to review the report. To
respondent’s surprise, buried in the report was a passage suggesting that one of the ducts might
contain asbestos. Respondent immediately contacted Alpha Environmental, Inc., (“Alpha”) a
licensed asbestos abatement contractor, and a professional environmental engineer. On October

4, 1996, Alpha provided DEQ with the appropriate notice and commenced removal of the
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asbestos. Ferguson paid approximately $5,160 for the asbestos removal and environmental

engineering.

Notice of Assessment of Civil Penalty

By notice dated December 5, 1996, DEQ advised respondent of six (6) violations arising

from the incident. The alleged violations were:

L.

2.

5.

6.

Failing to employ required work practice (OAR 340-32-5620(1));

open accumulation of asbestos-containing waste material (OAR 340-32-3600(4));
faiture to properly dispose of asbestos-containing waste material (OAR 340-32-5650);
failure to notify DEQ of an asbestos abatement project (OAR 340-32-5620(1));
allowing uncertified persons to perform asbestos abatement (OAR 340-33-030(2));

supervising asbestos abatement project without being certified (OAR 340-33-030(4)).

DEQ imposed a civil pehalty of $5,400 for the first alleged violation only. The $5,400

figure was arrived at as follows:

1.

The alleged violation was adjudged a Class I violation pursuant to OAR 340-12-
050(1)(0). That determination triggered application of the $10,000 matrix of OAR
340-12-0042(1).

DEQ judged that alleged violation to be of “moderate” magnitude. Alt};ough the
amount of asbestos-containing material was found to be less than 80 square feet—an
amount determined to involve only a violation of “minor” magnitade—DEQ took

advantage of permissive language in OAR 340-12-090(1)(d)(D) to increase the
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magnitude by one level because the material was allegedly comprised of more than
5% asbestos.'

3. The base penalty for a Class I violation of moderate magnitude is $3,000. To the base
penalty, DEQ’s added $2,400 after multiplying 10% of the base penalty by a factor of
eight ($300 x 8 = $2,400). The factor of eight was arrived at by adding an “O” value
of two (because the alleged violation occurred for two days), and an “R” value of six
for an intentional violation (because “...Respondent continued asbestos abatement
after his son relayed to him a warning by a Department staff member that the
asbestos-containing material (ACM) should only be handled by a licensed
contractor.”),

RESPONDENT’S ARGUMENT
Asbestos Was Not Discovered Before Demolition of the Heat Ducting

It is essential to remember that respondent did not know of the presence of asbestos-
containing material until the results of laboratory tests were provided. The evidence shows that
the presence of asbestos was not discovered when Tong spoke to Joel Ferguson; Tong only
suspected the presence of such material. Respondent was justifiably uncertain whether asbestos
was present. Iirst, he had been told by the previous owners of the building that thé environmental
assessment had indicated the building was “clean”. Second, Tong had previousiy erred—at
respondent’s expense—when he thought ordinary dry wall contained asbestos.

By the time respondent “knew” of the presence of asbestos-containing material, he did

everything required under OAR 340-32-5640. That is, he stopped work, hired an environmental

engineer and an asbestos removal contractor. The contractor notified DEQ, properly treated the

' OAR 340-12-090(1)(d)(D) says the magnitude of an asbestos violation “...may be increased by one level if the
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exposed asbestos-containing material, and removed and disposed of the material as required by

law.

DEQ Does Not Fine Owners for Unanticipated
Encounters with Asbestos-Containing Materials

DEQ’s memorandum implies that liability for penalties is a matter of strict liability.
However, that’s not what the statutes or rules say. Moreover, the evidence shows that the DEQ
has interpreted the statutes and rules so as not to fine property owners who encounter asbestos-
containing materials during the course of demolition.

The Hearings Officer will recall the hearing testimony regarding the City of Medford’s
downtown parking structure project. During excavation, Medford encountered both underground
oil/petroleum tanks and asbestos. Respondent introduced a newspaper article in which local
DEQ officials confirmed the department did not intend to pursue a fine against the City because
its discoveries were not made prior to demolition and excavation.®

While deference to agency expertise is not automatic or unreasoning, Springfield
Education Assn. V. School Dist,, 290 Or 217, 621 P2d 547 (1980}, it is proper to look to agency
interpretations for guidance in discerning the meaning of DEQ rules:

“...[In ‘interpreting [an] administrative regulation whose meaning is in doubt, we

must necessarily look to the construction given the regulation by the agency

responsible for its promulgation.” Bone v. Hibernia Bank, 493 F2d 135 (9th Cir

1974). Agency rulings, interpretations and opinions °...do constitute a body of

experience and informed judgment to which courts and litigants may properly

resort for guidance.” Skidmore v. Swift and Co., 323 US 134, 65 S Ct 161, 164 L

Ed 124 (1944}

Not only has DEQ interpreted its rules not to impose strict liability upon a property owner

who encounters asbestos-containing materials, respondent affirmatively demonstrated the

material was comprised of more than five percent asbestos”. (Emphasis added)

RESPONDENT’S POST-HEARING MEMORANDUM - 6
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contrary. The hearing in this case was held in the Medford offices of DEQ. There was ample
opportunity for DEQ staff to offer evidence to show that it typically assesses fines to owners who
unintentionally encounter and disturb asbestos-containing material. DEQ did not do so. On this
record, it would clearly be inequitable for DEQ to assess a $5,400 fine against respondent for
encountering asbestos in this case when it chose not to pursue a fine against the City of Medford

for a similar encounter.

Assuming Respondent is Subject to Fine for this Encounter,
the Fine was Excessive Under DEQ Rules

Even assuming DEQ could, consistent with its interpretation and application of the rules
and statutes, assess respondent a fine for this encounter, the proposed fine of $5,400 is excessive.
First, OAR 340-12-090(1)(d)(C) specifies that an asbestos violation is of only “minor”
magnitude if it involves less that 80 square feet of asbestos-containing material. The base fine for
a “minor” magnitude Class [ violation is $1,000, rather than the $3,000 used in this case.

Although OAR 340-12-090(1)(d)(]j) provides that the magnitude may be increased one
level (in this case, to “moderate™) if the material was comprised of more than 5% asbestos,
respondent suggests that a 300% increase in the base fine {(from $1,000 to $3,000) in this case in
unwarranted. The small amount of material and respondent’s prompt response to the unforeseen
encounter with asbestos should be considered and the discretionary increase in magnitude should
be set aside.

The next unwarranted increase in the fine occurred when DEQ multiplied the 10% of

base fine by a factor of 6. Recall that this multiplier resulted from DEQ’s determination that

? Although the news clipping mentioned only the underground tanks, Tong testified that the City had also disturbed
asbestos-containing material,

RESPONDENT’S POST-HEARING MEMORANDUM - 7
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respondent’s violation was “intentional”. QAR 340-12-030(9) defines “intentional” as
“...conduct by a person with a conscious objective to cause the result of the conduct”.

The record clearly indicates that DEQ’s determination of “intentional” was based solely
on Tong’s report in which he indicated that he advised Joel Ferguson to lay a tarp over the
suspect material until lab tests were returned. Further, Tong indicated that Joel Ferguson was told
that only a licensed asbestos contractor could handle the material. Joel Ferguson testified
differently; he said Tong did not tell him the material could not be wrapped nor that only a
licensed contractor could handle the suspect material. Ironically, it was respondent’s reliance on
the advice of Rogue Disposal and Recycling, to wrap the material in multiple layers of plastic
and bind it with duct tape upon which DEQ seized to employ the 6-fold multiplier. The evidence
clearly shows that respondent was concerned that—if Tong was right this time—if the material in
fact contained asbestos, it should be taken from harm’s way rather than left within a few feet of a
public sidewalk. Out of this caution, respondent relied upon expert advice and told his son to
wrap and bind the material as directed. The packaged material was not discarded, it was placed in
a five-sided trailer and left at the site, available when Tong returned later on the day of October
1. Respondent’s “conscious objective” was not to cause a violation of any statute or rule; rather it
was to protect the public from exposure to what was only suspected at the time of being a
potentially hazardous material.

Under this analysis of the facts, the only appropriate fine would have been no more than
$1,200 (= $1,000 + {($100) x (2)] + $0)—not the $5,400 fine imposed by DEQ. Respondent
urges the Hearings Officer to impose this lower fine if, after considering DEQ’s interpretation of

the statutes and rules in the City of Medford case, he determines than any fine is appropriate.

RESPONDENT’S POST-HEARING MEMORANDUM - 3
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1 | CONCLUSION
2 For the reasons fully discussed above, respondent respectfully requests the Hearings
3 Officer to find and conclude that no fine should be imposed upon the facts of this case.

4 Alternattvely, if some fine is appropriate, it should not exceed $1,200 for the reasons set forth

5  herein.

0 Respectfully submitted,

7

8

0 fodn Jfl I
1 William H. Fergusomé/ Respondeﬁt
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IN THE MATTER OF:
WILLIAM H. FERGUSON

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON E

HEARING MEMORANDUM

No. AQAB-WR-96-315
JACKSON COUNTY

S M e

This Hearing Memorandum is offered in support of the Notice of Civil Penalty Assessment

(Notice) No. AQAB-WR-96-315, issued December 5, 1996, to William H. Ferguson (Mr.

Ferguson) by the Departiment of Environmental Quality (the Department).

2| .

237,

24
25
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27

Page 1 -

I. APPLICABLE STATUTES AND ADMINISTRATIVE RULES
Oregon-Adminisirative Rule {OAR) 340-32-105(2) stat_és that:

"The owner or operator of the following types of sources shall comply with
the applicable standards set forth in ...OAR 340-32-5500 through 340-32-

5650.
..(I) any area source of hazardous air pollutant for which a standard has

been adopted.
OAR 340-32-120(4) states that "area source” means:

"any stationary source which has the potential to emit hazardous air
pollutants but is not a major source of hazardous air pollutants".

OAR 340-32-5620(1) states that:

" Any person who conducts an asbestos abatement project shall comply with
OAR 340-32-5630 and QAR 340-32-5640(1) through (11}

Oregon Revised Statute (ORS) 468A.700(4) states that “asbestos abatemént project”
means:

“any demolition, renovation, repair, construction, or maintenance activity of
any public or private facility that involves the repair, enclosure,
encapsulation, removal, salvage, handling, or disposal of any material with
the potential of releasing asbestos fibers from asbestos-containing materials
into the air”.

OAR 340-32-5640 states that:

“The following procedures shall be employed during an asbestos abatement
project to prevent emissions of particulate asbestos material into the ambient

air:

HEARING MEMORANDUM
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(1) Remove asbestos containing materials before any wrecking or
dismantling that would break up the materials or preclude access to the
matertals for subsequent removal ...

(2) Asbestos-containing materials shall be adequately wetted when they
are being removed.”

OAR 340-32-5590(1) states that "adequately wet";

"Means to sufficiently mix or penetrate asbestos-containing material with
liquid to prevent the release of particulate asbestos materials. The absence
of visible emissions is not sufficient evidence of being adequately wet.”

OAR 340-32-5600(4) states that:

“Open accumulation of friable asbestos-containing material or asbestos-
containing waste material is prohibited.”

QAR 340-32-5590(21) states that "open accumulation":

"Means any accumulation, including storage of friable asbestos-containing
waste material, other than material securely enclosed and stored as required
by OAR 340-32-5650."

OAR 340-32-5650 states that:

"The owner or operator of a source or an activity covered under the
provisions of OAR 340-32-5600 through OAR 340-32-5650 or any other
source of friable asbestos containing waste material shall meet the following

standards:

...(2} All asbestos containing waste materials shall be adequately wetted
to ensure that they remain wet when disposed of, and:

(a) Processed into non-friable pellets or other shapes; or
(b) Packaged in leak tight containers such as two plastic bags with a
minimurmn thickness of 6 mil., or fiber or metal dium.

...(4) The interim storage of asbestos-containing waste material shall
protect the waste from dispersal into the environment and provide
physical security from tampering by unauthorized persons."

OAR 340-32-5630 states that:

“Written notification of any asbestos abatement project shall be provided to
the Department on a Department form...”

ORS 468A.730(1) states that:

¥... [N]o worker shall work on an asbestos abatement project unless the
person holds a certificate issued by the Department of Environmental
Quality or the department’s authorized representative...”

OAR 340-33-030(4) states that:
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"Each person acting as the supervisor for any asbestos abatement project
must be certified by the Department as a supervisor under the provisions of

OAR 340-33-050.
II. FACTS AND EVIDENCE

i3. Sometime before October 1, 1996, Mr. Ferguson purchased a corner lot commercial
building located at 421 West Sixth and 37 North [vy Streets in Medford, Oregon. Mr. Ferguson
acquired the building from the local YMCA who had received the property through a donation.
While the donation was still being considered, the YMCA requested that an environmental
assessment be performed to identify any environmental liabilities associated with the property. The
assessment was performed and a report of the results written and provided to the YMCA. Prior to
Mr. Ferguson's purchase of the property, the donor told him that an assessment had been performed
and that the report found no environmental liabilities. Mr. Ferguson ciid not obtain a copy of or
otherwise review the report prior to his purchase of the property. After purchasing the property,
Mr. Ferguson commenced remodeling and renovating the building,

On October 2, 1996, Keith Tong, an Asbestos Control Analyst in the Department's Medford
office, conducted an inspection of the property. Mr. Tong observed fom pieces of suspected
asbestos-containing corrugated duct work insulaﬁon scattered on the property's parking area in
close proximity to the public sidewalk and street. Mr. Tong spoke with Jeel Ferguson, William
Ferguson's son, who had been working on the renovation. Joel Ferguson told Mr. Tong that the -
insulation debris was generated during removal of duct work inside the building. From the amount -
of duct work removed, Mr. Tong estimated that approximately 60 square feet of insulation had been
disturbed. He further observed that the insulation was dry.

M Tong collected a sample of the insulation, which laboratory analysis on October 10,
1996, found to contain 10 percent asbestos. After collecting the sample, Mr. Tong informed Joel
Ferguson that the insula%ién probably contained asbestos and that it should be covered with a tarp -
and not disturbed further until a licensed asbestos abatement contractor could be brought in to
remove and dispose of it properly. Mr. Tong then gave Joel Ferguson some asbestos hazard

warning labels and asked him to cordon off the parking area, seal off the building, and post the
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warming labels. Joel Ferguson asked Mr. Tong if he could bag the insutation and place in it an open
trailer being used to dispose of demolition debris. Mr. Tong informed Joel Ferguson that it was
highly likely the insulation contained asbestos, and if so, that it could only be further disturbed by a
licensed asbestos abatement contractor. Mr. Tong then left the site.

Later that day, Mr. Tong returned to the site and that found that the nsulation had been
picked up, wrapped in plastic, and placed in the open trailer. Mr. Tong asked Joel Ferguson why
the material had been disturbed. Joel Ferguson told Mr. Tong that he retayed Mr. Tong's
instructions to his father, William Ferguson, but that William Ferguson insisted that Joel wrap and
place the insulation in the trailer. Mr. Tong observed that the insulation had not been wetted prior to
placement in the plastic bags and that the bags were not at least 6 mils thick or labeled as containing
asbestos waste.

Sometime on October 2, 1996, William Ferguson obtained a copy of the environmental
assessment report for the building from the YMCA. Mr. Tong reviewed the report with Mr.
Ferguson and that the report did state that the duct work's insulation contained asbestos. From
October 4 to October 18, 1996, Alpha Environmental, Inc., a licensed asbestos abatement
contractor completed removal of the insulation debris and decontamination of the property.

1. VIOLATIONS
14.  Onor about October 2, 1996, William Ferguson vielated QAR 340-32-5620(1) by

failing to employ required work practices for handling and removal of asbestos-containing waste

material. Specifically, William Ferguson failed to follow the work practices set forth in OAR 340-
32-5640(1) and (2) when conducting an asbestos abatement project at buildings he owned at the
corner of West Sixth Street and North Tvy Street (421 W. Sixth and 37 N. Ivy), Medford. The

'ifnproper abatement resulted in potential public exposure to asbestos or release of asbestos fibers

23 1. - 1
" | ‘into the air. This is a Class [ violation pursuant to OAR 340-12-050(1)(0).

15. On or about October 2, 1996, William Ferguson violated OAR 340-32-5600(4) by
openly accumulating asbestos-containing waste material. Specifically, William Ferguson failed to

properly contain asbestos-containing waste material generated in accordance with the requirements
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of OAR 340-32-5650, creating the potential for public exposure to asbestos or the release of
asbestos fibers to the air. This is a Class I violation pursuant to OAR 340-12-050(1)(p).

16.  On or about October 2, 1996, William Ferguson violated OAR 340-32-5650 by
failing to properly dispose of asbestos-containing waste material . Specifically, William F erguson
failed to dispose of asbestos-containing waste material, generated by removal of asbestos duct
insulation removed from the building in accordance with the provisions of OAR 340-32-5650,
creating the potential for public exposure to asbestos or the release of asbestos fibers to the air.
This is a Class I violation pursuant to OAR 340-12-050(1)(s). |

17. On or about October 2, 1996, William Ferguson violated OAR 340-32-5620(1) by
failing to notify the Department of an asbestos abatement project. Specifically, William Ferguson
failed to comply with the notification requirements of QAR 340-32-5630 prior to removing
asbestos-containing insulation from the building. This is a Class [1 violation pursuant to QAR 340-
12-0502)(3). |

i8. On or about October 2, 1996, William Ferguson violated OAR 340-33-030(2) by
allowing uncertified persons to perform asbestos abatement on property owned by William
Ferguson. Specifically, William Ferguson allowed persons not certified as asbestos abatement
workers to perform asbestos abatement at fhe building. This is a Class II violation pursuant to
OAR 340-12-050(2)(D).

19. Oﬁ or about October 2, 1996, William Ferguson violated OAR 340-33-030(4) by
supervising an asbestos abatement project without being certified as an asbestos abatement project
supervisor. This is a Class IT violation pursuant to OAR 340-12-050(2)(1).

IV. CASE ANALYSIS

20.  Violation No. 1 aﬂegesr that William Ferguson violated OAR 340-32-5620(1) by

- failing to employ required work practices when performing an asbestos abatement project. ORS.

;, 468A.700(4) defines a.n"éls_bestos abatement project as, among other things, any "demolition” or

“renovation" activity that involves the "removal" or "handling” of "any material that has the
potential of releasing asbestos fibers from asbestos-containing material into the air”, William

Ferguson performed two separate and distinct asbestos abatement projects on his property. The
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first consisted of the removai of the duct work, and the assoctated disturbance of the asbestos-
containing insulation on the duct work The second occurred when the insulation that was scattered
with other demotition debris during the removal of the duct work was handled by Joel Ferguson in
the process of bagging it and putting it into the open trailer. The second asbestos abatement f)roject
occurred after Mr. Tong expressly instructed Joel Ferguson not to further disturb the insulation
scattered about Wiiliam Ferguson's propetty.

The required work practices for all asbestos abatement projects are set forth in OAR 340-
32-5640(1) through (11). These practices include OAR 340-32-5640(1), which requires that
asbestos containing material be removed before any wrecking or dismantling activities that would
break up the material, and -5640(2) that requires asbestos containing materials be adequately wetted
prior to their removal. William Ferguson failed to employ either of this practices when the duct
work and insulation was removed. When Mr, Tong inspected the site on October 2, 1996, he
observed torn insulation scattered about and pieces of insulation still attached to the dismantled
duct work. Mr. Tong further observed that the insulation was dry. When he returned to the site
later in the day, he found that the torn insulation had been picked up, placed in plastic bags and put
in the open trailer. When he examined the insulation in the trailer it was also dry.

21.  Violation No. 2 of the Notice alleges William Ferguson violated OAR 340-32-
5600(4) by openly accumulating asbestos containing waste material. OAR 340-32-5590(21)
defines "open accurnulation” as any accumulation, including storage, of friab1¢ asbestos-containing
waste material that is not securely enclosed and stored as required by OAR 340-32-5650. OAR
340-32-5650(2) requires that material be wetted in a manner which assures that the material will
remain wet until disposal, that the material be placed in leak-tight containers, such as double
bagging it in plastic baé‘s‘ at least 6 mils thick. or in fiber or metal drums, and that asbestos hazard
warning labels be afﬁxéd'to the containers. OAR 340-32-5640(4) requires that during interim
storage before final disposal, asbestos-containing waste material must be physically secured from

tampering by unauthorized persons.
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When Mr. Tong inspected the William Ferguson's property on October 2, 1996, pieces of -
dry friable asbestos-containing waste material in the form of duct insulation were scattered in the
parking area and attached to duct work that had been removed from the building. The material was
not wet, placedrin leak-proof containers, or secured against tampering. By failing to comply with
the requirements of OAR 340-32-5650, William Ferguson openly accumulated asbestos-containing
waste material.

22.  Violation No. 3 alleges that William Ferguson viclated OAR 340-32-5650 by
failing to employ required. practices for the packing and storage of asbestos-containing waste
material. The relevant practices are describe above. Adfter his initial inspection on October 2, 1996,
Mr. Tong left the site to attend to other business. When he returned later that day, Mr. Tong found
the insulation had been picked up, placed in plastic bags, and placed in an open trailer by Joel
Ferguson at William Ferguson's direction. The material was not wet, the bags were not thick
enough to be leak proof, the bags did not have asbestos hazard warning labels, and the trailer did
not prevent physical security against tampering, as required by OAR 340-32-5650(2) and (4).

23, Violation No. 4 alleges that William Ferguson violated OAR 340-32-5620(1) by
failing to notify the Depaﬁment of an asbestos abatement project in accordance with the
requirements of OAR 340-32-5630. The Department has no record of receiving a notice of an
asbestos abatement project to be performed at 421 West Sixth and 37 North Ivy Streets in Medford.

24, Violation No. 5 alleges that William Ferguson violated ORS 468A.730(1) by using
an uncertified worker to perform asbestos abatement. Joel Ferguson was not certified by DEQ as

an asbestos abatement project worker on October 2, 1996, when he removed and handled asbestos-

| containing duct insulation.

25. Violatioﬁ}lo. 6 alleges that William Ferguson violated AR 340-33-030(4) by
supervising an asbestos abatement project without being certified as an asbestos abatement project
supervisor. William Ferguson was not certified as an asbestos abatement project supervisor on

October 2, 1996 when he directed the work which included the removal and subsequent handling of
asbestos-containing duct insulation.
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V. CIVIL PENALTY CALCULATION

26.  Exhibit 1 of the Notice sets forth tﬁe calculation of the §5,400 civ-ii penalty assessed
William Ferguson for Violation No. 1, failing to employ required work practices for asbestos
abatement projects. The exhibit identifies the violation as a Class I violation pursuant to OAR 340-
12-050(1){0). The magnitude of the violation was elevated from minor to moderate pursuant fo
OAR 340-12-090(1)(d)(D). While a minor magm'tude quantity of asbestos-containing waste
material was openly accumulated, 60 square feet, that material contained 10 percent asbestos fiber.
OAR 340-12-090(1)(d)(D) provides that if the asbestos content is greater than 5 percent, the
Departfnent may elevate the magnitude by one level. The base penalty for a Class I, moderate
magnitude violation of an air quality rule is $3,000 pursuant to OAR 340-12-042(1).

Pursuant to OAR 340-12-045, the Department applied two aggravating factors.

The "O" or occurrence factor. Pursuant to OAR 340-12-045(1)(c)(C)(it), the Department
aggravated William Ferguson's civil penalty by a factor of 2 because the violation "recurred on the
same day. Inthe case of William Ferguson, the violation recurred on the same day. The initial
violation occurred when, on October 2, 1996, Joel Ferguson removed the insulated duct work from
the building and disturbed the asbestos-containing insulation. The violation recurred when Joel
Ferguson disturbed the insulation a second time when, after leaming the insulation was suspected
asbestos-containing material, he picked up, put it in plastic bags, and placed it in an open trailer.

The "R" or causation factor. Pursuant to OAR 340-12-45(1)(c)(D)(iil) the Department
aggravated William Ferguson's civil penalty by a factor of 6 because it found the cause of the
violation to be William Ferguson's intentional conduct. OAR 340-12-030(9) states that
_f‘inteﬁﬁonal” “means conduct by a person with a conscious objective to cause the result of the
conduct”. This defuﬂtiap does not require that a person have a conscious intent to violate the
law, only that a person :cdnsciously engage in the conduct that constitutes a violation. William
Ferguson consciously engagéd in the renovation and remodeling project, including the duct work

removal that resulted in the violation. Furthermore, William Ferguson directed Joel Ferguson to
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disturb the asbestos-containing insulation a second time, even though Joel Ferguson told him that

Mr. Tong had said that only a licensed asbestos abatement contractor could clean up the material.

T/0lq7 /ﬁ/;{,/

Date Jeff Bhchman

nvironmental Law Specialist
Oregon Department of Environmental Quality

Page 9-  HEARING MEMORANDUM
CASE NO. AQAB-WR-96-313 ewinword\hearings\ferguson\memo.doc




@

———

EXHIBIT A

Collected By:
Purposea:

Comments:

DEPARTHENT OFF TMVIRONMEHTAL QUALITY

Program:

C} Vi % Request for Analysis
pocatlon/gire: _rML_ Date: 7\ C’)C/é ? ;’

j,g)(em 4/&345)’ Date Reported:

Report Data To:

Date Received Lab:

Laboratory No. 4é0 X? ;

9CT 18 199

lab prepared

* Basic (P) unpreserved; Nutrient (R) add 17804 in field; Metals (Tm) HNO3 added in lab--don't rinse; Organic(X) mason jar

Atpehmart |

2 Item No. Sampling Point Description ;Sié?letConPainer (bottle) #'s Test Required
utrients DO Metals
{include time) ~Basic | BOD Organid
1 a;m:( b gard -
_ ,/,’20 &y\f_
Hn Jfrzu /-er-" a /v(bL)- é Zf?ér
Z duct wrap (12571 Cortens-
3
, 4
5
RECEIVED
6 DAY o & Yy v v
ULT Z£24 1956

= Laboratory comments

Uspt. Environmental Quality
MEDFORD




DEPARTMENT OF ENVIRONMENTAL OQUALITY LABORATORI
! Analytical Records Report PAGE 1 of 1
FRIDAY OCTOBER 11th, 1996

CASE NAME: 960847 MEDFORD, CORNER OF IVY AND 6TH *
SUBMITTER: Tong, Keith COLLECTOR: Tong, Keith
FIJND CODE: 1432 Asbestos Conirol
ITEM # ‘RESULT UNITS TEST
Q01 Cardboard debris by sidewalk
10/02/96 @ 13:20
Attached . Microscopic exam.
co2 Duct wrap in trailer

10/02/796 @ 13:28

Attached Microscopic exam.




DEPARTMENT CF ENVIRONMENTAL QUATLITY

LABORATORIES AND APPLIED RESEARCH
INORGANIC/NONMETALS SECTION

MICROSCOPIC TEST RESULTS

Site: Corner of Ivy and 6th

Medford

Collected by: Kelth Tong
Date Collected: 10~01-896

Laboratory No: 960847
Program Code: 1432

Date Completed: 106-10-96
Analyst: LE

1. 1 Macro:
Micro:
2. 2 Macro:

Brown, corrugated, paper-like material.
10% chrysotile asbestos

40% plant fiber
minerals

Rrown, corrugated, paper-like material.
10% chrysotile asbestos

40% plant fiber
minerals

Comments: Preliminary results by E-mail 10-10-96. LE

AsbB4’
Word/asbform {4.3.86)




o EXHIBIT B

SITE NAME: 6th and Tvy, Medford
DATE: 02 OCT 96 TIME: 1:20 PM PHOTOGRAPHER: TONG PHOTO #: 1

COMMENTS : Photo from center of intersection shows parking lot.
Asbestos insulated ducting was adjacent to sgidewalk to left of
truck. Note the duct work to right of photo center.

SITE NAME: 6th and Ivy, Medford
DATE: (02 0OCT 96 TIME: 1:20 PM PHOTOGRAPHER: TONG PHOTO #: 2

COMMENTS: In the parking lot pieces of torn duct inmsulation were
found. This piece became sample 1, contained 10% asbestog and was
taken about a foot from the sidewalk shown in photo 1.




SITE NAME: 6th and Ivy, Medford
DATE: 02 OCT 96 TIME: 1:25 PM  PHOTOGRAPHER: TONG PHOTO #: 3

COMMENTS: Photo of trailer where wrapped ductwork was placed under
instruction from William Ferguson. The trailer c¢an be seen in
photo 1 toward the right and next to the building.

SITE NAME: 6th and Ivy, Medford
DATE: 02 OCT 96 TIME: 1.:25 PM PHOTOGRAPHER: TONG PHOTO #:_j

Closeup of plastic wrapped duct insulation found in the
Sample 2 was taken

COMMENTS :
trailer at the site during my second visit.

here and contained 10% asbestos.




October 22, 1966

RECEIVED

DEQ

201 W. Main 2-D 0T 2 4 1996

Medford, OR 97501 Dept. Environmental Quailty
MEDFORD

Attn.: Mr.Keith R. Tong
Dear Mr. Tong:
I received your letter of October 18, 1996.

Some facts have been confused, perhaps by the passage of 16 days between the incident
and your letter, Please let me correct them at this time:

1) Joel Ferguson did not ask if he could wrap up the duct work and put it into a trailer.
That concept was solely my thought, as if this was actually asbestos bearing material I did
not want it left exposed to the public. I had been advised by City Sanitary to double wrap
any suspect material in 30mm plastic bags, which we did, and await the test results on the
piece I had taken to the lab for analysis.

2) Joel had no objection to following my directive other than to say you had asked him
only to cover it up with plastic, and that double wrapping it and placing it in a trailer with
four-foot sides was more protection for the public than you required awaiting test results.

3) The determination that the ducting contained asbestos was done by the lab based on
my sample later the same day at approximately 5:00 p.m..

4) When sold the property by the YMCA, 1 was told they had, at the time the property
was gifted to them, a clean environmental report that was to have cost about $10,000.
They did not provide me with a copy which I now find was prov1ded to them by the
donor.

5) When I contacted the Donor, he thought the property was clean, based on the report 1
picked up from him and provided to you. A careful reading showed asbestos in the ducts.
Had we known asbestos existed then, we would have left the ceiling in place, as there was

no need to remove it.
Ceet 2xhik Tt




6) You came by the project within 30 minutes of the workers starting to tear down the
suspected ducts, and work was stopped in that area immediately, and the building sealed
with black plastic, per your request, even before the material was shown to contain 10%

asbestos as in your report.

7) The abatement was started and completed on the outside of the building on the 4th by
Alpha Environmental who will complete the inside of the building October 23.

8) The workers did not abate the asbestos, they simply protected the public by
encapsulating it until the abatement contractors could come.

I thought I should clear up these misunderstandings at this time, rather than at some
administrative ing.

Sincere
L) /
illiam H. Herguson

5200 Pioneer Road
Medford, OR 97501
(541) 772-9545




DEPARTMENT OF
ENVIRONMENTAL
QUALITY

CERTIFIED MAIL P 335 735 614

William H. Ferguson
5200 Pioneer Road
Medford, OR 97501

Re:  Notice of Assessment of
Civil Penalty
No. AQAB-WR-%6-315
-Jackson County

On October 2, 1996, Department Asbestos Control Analyst Keith Tong inspected the site of an
ongoing building renovation project being performed by you on property you own at 421 W.
Sixth Street-37 North Ivy Street, Medford. - Among the debris generated by the renovation
project, Mr. Tong found suspected asbestos-containing material (ACM) in the form of duct wrap.
Laboratory analysis cf a sample of the material confirmed that it contained 10 percent asbestos.
During his inspection, Mr. Tong observed ACM that had been removed from the buildings’ duct

work scattered in the parking lot and in the structures,

Your removal and handling of the ACM at your property resulted in the following violations of
Oregon law:

(1) Failure to employ required work practices for removal of ACM,

(2) Open accumulation of asbestos-containing waste material,

(3) Failure to properly dispose of asbestos-containing waste material,

(4) Failure to notify the Department of an asbestos abatement project,

(5) Use of uncertified workers to perform an asbestos abatement project, and

(6) Supervision of an asbestos abatement project without being a certified supervisor.

Violations 1, 2, and 3 are Class I violations. Violations 4, 5, and & are Class II violations.

Exposure to asbestos is a serious health hazard and can result in incurable lung disease, including
cancer. There is no known safe level of exposure to asbestos. To protect the public and the
environment, the state legislature has enacted statutes and the Department has promulgated rules
strictly controlling the removal, handling, storage, and disposal of ACM. Your
failure to comply with these rules created a significant risk to public health and the
environment. Mr. Tong’s inspection determined that asbestos-containing waste
material was being openly accumulated in an area in close proximity to a city
street and sidewalk and was easily accessible to passers-by.

811 SW Sixth Avenue
Portland, OR 97204-13%0
(503) 229-5696

TDD {503) 229-6993

DEQ-1




William H. Ferguson
Case No. AQAB-WR-96-313
Page 2

You are liable for a civil penalty assessment because you violated Oregon environmental law. In
the enclosed Notice, [ have assessed a civil penalty of $5,400 for one of the violations cited
therein. In determining the amount of the penalty, I used the procedures set forth in Oregon
Admunistrative Rule (OAR) 340-12-045. The Department's findings and civil penalty
determination are attached to the Notice as Exhibit 1.

Your penalty was substantially increased because the Department found the cause of the violation
to be your intentional conduct. At the conclusion of his inspection, Mr, Tong advised your son,
Joel Ferguson, to cover the asbestos, not disturb it further, and bring in a licensed abatement
contractor to properly clean it up and dispose of it. Joel Ferguson asked Mr. Tong if he could
double wrap the ACM and place it in a trailer on the property, Mr. Tong informed him that
asbestos required special handling and that it should not be further disturbed except by a
professional. When Mr. Tong returned to the site later that day, he found that ACM had been
wrapped and placed in the trailer. Joel Ferguson told Mr. Tong that he had advised you of Mr.
Tong’s instructions, but that you insisted he disturb the material anyway.

Appeal procedures are outlined in Section I'V of the Notice. If you fail to either pay or appeal the
penalty within twenty (20) days, a Default Order will be entered against you.

If you wish to discuss this matter, or if you believe there are mitigating factors which the
Department might not have considered int assessing the civil penalty, you may request an informal
discussion by attaching your request to your appeal. Your request to discuss this matter with the
Department will not waive your right to a contested case hearing.

I lock forward to your cooperation in complying with Oregon environmental law in the future.
However, if any additional violations occur, you may be assessed additional civil penalties.

Copies of referenced rules are enclosed. - Also enclosed is a copy of the Department’s internal
management directive regarding civil penalty mitigation for Supplemental Environmental Projects
(SEPs). If you have any questions about this action, please contact Jeff Bachman with the
Department's Enforcement Section in Portland at 229-5950 or toll-free at 1-800-452-4011,

Enforcement extension 5950.

Sincerety,

awll

e\winword\letters\ferglir.doc

Enclosures

cC! Western Region, Medford Office, DEQ
Air Quality Division, DEQ




William H. Ferguson
Case No, AQAB-WR-96-315
Page 3

Department of Justice
Environmental Protection Agency
Environmental Quality Commission
Jackson County District Attorney




—

\O o] ~J v Ln -+ (W8] 3o}

T S S B R
\Jo\mameSBg‘aﬁo’—gagmBZS

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
)
IN THE MATTER OF: ); NOTICE OF ASSESSMENT
WILLIAM H. FERGUSON, ) OF CIVIL PENALTY
) No. AQAB-WR-96-315
Respondent. ) JACKSON COUNTY
I. AUTHORITY

This Notice of Assessment of Civil Penalty (Notice) is issued to Respondent, William H,
Ferguson, by the Department of Environmental Quality (Department) pursuant to Oregon Revised

Statutes (ORS) 468.126 through 468.140, ORS Chapter 183, and Oregon Administrative Rules

(OAR) Chapter 340, Divisions 11 and 12.
II. VIOLATIONS

1, On or about October 1 and 2, 1996, Respondent violated OAR 340-32-5620(1) by
fatling to employ required work practices for handling and removal of asbestos-containing waste
matertal. Specifically, Respondent failed to follow the work practices set forth in OAR 340-32-5640
when removing asbestos-containing duct wrap from buildings he owned at the corner of West Sixth
Street and North Ivy Street (421 W. Sixth and 37 N. Ivy, hereinafter “the buildings™), Medford. The

removal resulted in potential public exposure to asbestos or release of asbestos fibers into the air. This

is a Class I violation pursuant to OAR 340-12-050(1)(o).
2. On or about October 1 and 2, 1996, Respondent violated OAR 340-32-5600(4) by

openly accumulating asbestos-containing waste material. Specifically, Respondent failed to properly
contain asbestos-containing waste material generated from the removal of asbestos duct wrap from the

buildings. This is a Class I violation pursuant to OAR 340-12-050(1)(p).
3. On or about October 1 and 2, 1996, Respondent violated OAR 340-32-5650 by failing

to properly dispose of asbestos-containing waste material. Specifically, Respondent failed to dispose of
asbestos-containing waste material generated by removal of asbestos duct wrap removed from the
building in accordance with the provisions of OAR 340-32-5650, creating the potential for public

exposure to asbestos or the release of asbestos fibers to the air. This is a Class I violation pursuant to

OAR 340-12-050(1)(s).

Page 1 - NOTICE OF ASSESSMENT QF CIVIL PENALTY
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4, On or about October 1 and 2, 1996, Respondent violated OAR 340-32-5620(1) by
faifing to notify the Department of an asbestos abatement project. Specifically, Respondent failed to
comply with the notification requirements of OAR 340-32-5630 prior to removing asbestos duct wrap
from the buildings. This is a Class II violation pursuant to OAR 340-12-050(2)(}).

S. On or about October 1 and 2, 1996, Respondent violated OAR 340-33-030(2) by
allowing uncertified persons to perform asbestos abatement on property owned by Respondent.
Specifically, Respondent allowed persons not certified as asbestos abatement workers to perform
asbestos abatement at the buildings. This is a Class XI violation pursuant to OAR 340-12-050(2)(1).

6. On or about October 1 and 2, 1996, Respondent violated QAR 340-33-030(4) by
supervising an asbestos abatement project without being certified as an asbestos abatement project
supervisor, Specifically, Respondent supervised the asbestos abatement at the buildings without being
certified. This is a Class I violation pursuant to OAR 340-12-050(2)(1). -

Il ASSESSMENT OF CIVIL PENALTIES

The Department imposes a civil penalty of $5,400 for the Violation No. 1 in Section I, above.

The findings and determination of Respondent's civil penalty, pursuant to OAR 340-12-045, are

attached and incorporated as Exhibit 1. .
IV. OPPORTUNITY FOR CONTESTED CASE HEARING

Respondent has the right to have a formal contested case hearing before the Environmental
Quality Commuission {Commission) or its hearings officer regarding the matters set out above, at which
time Respondent may be represented by an attorney and subpoena and cross-examine vﬁ_tnesses. The
request for hearing must be made in writing, must be received by the Department's Rules
Coordinator within twenty (20) days from the date of service of this Notice, and must be
accompanied by a written "Answer" to the charges contained in this Notice.

In the written Answer, Respondent shall admit or deny each allegation of fact contained in this
Notice, and shall affirmatively allege any and all affirmative claims or defenses to the assessment of this
civil penalty that Respondent may have and the reasoning in support thereof. Except for good cause

shown;

1. Factual matters not controverted shall be presumed admitted;

Page 2 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
CASE NO. AQAB-WR-96-315
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2. Failure to raise a claim or defense shall be presumed to be a waiver of such claim or

defense;
3. New matters alleged in the Answer shall be presumed to be denied unless admitted in

subsequent pleading or stipulation by the Department or Commission.

Send the request for hearing and Answer to. DEQ Rules Coordinator, Office of the
Director, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Following receipt of a request for
hearing and an Answer, Respondent will be notified of the date, time and place of the hearing.

Failure to file a timely request for hearing and Answer may result in the entry of a Defauit
Order for the relief sought in this Notice. Failure fQ appear at a scheduled hearing or meet a required
deadline may result in a dismissal of the request for hearing and also an entry of a Default Order. The

Department's case file at the time this Notice was issued may serve as the record for purposes of

entering the Default Order.
| V. OPPORTUNITY FOR INFORMAL DISCUSSION

In addition to filing a request for a contested case hearing, Respondent may also request an

informat discussion with the Department by attaching a written request to the hearing request and

Answer.
VI PAYMENT OF CIVIL PENALTY

The civil penalty is due and payable ten (10} days after an Order imposing the civil penalty
becomes final by operation of law or on appeal. Respondent may pay the penalty before that time.
Respondent's check or money order in the amount of $5,400 should be made payable to "State

Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental

Quality, 811 S.W. Sixth .Avenue, Portland, Oregon 97204,

s % 4 Ml

Date Lang {arsh, Director
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EXHIBIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045

VIOLATION: Failure to follow required work practices for asbestos abatement in violation of

OAR 340-32-5620(1).

CLASSIFICATION: This is a Class I violation pursuant to OAR 340-12-050(1)(0).
MAGNITUDE: The magnitude of the violation is moderate. The amount of asbestos-containing

material involved in the violation was [ess than 80 square feet. However,
because the asbestos content of the material was greater than 5%, the magnitude
is elevated, pursuant to OAR 340-12-090(1)(d)(D), from minor to moderate.

CIVIL PENALTY FORMULA: - The formula for determining the amount of penalty of each violation is:

B
-
o

- HRH

!ICH

IIEB n

ewinwerdiexhibits\fergexh.doc

BP +[(0.1 x BP)x (P + H+ O +R + C)] + EB

is the base penalty, which is $3,000 for a Class I, moderate magnitude violation in the matrix listed in
QAR 340-12-042(1),

is Respondent's prior significant action(s) and receives a value of 0 as Respondent has no prior significant
action(s). ‘

is the past history of Respondent in taking all feasible steps or procedures necessary to correct any prior
significant action(s) and receives a value of 0 as Respondent has no prior significant action(s).

1s whether or not the violation was a single occurrence or was repeated or continuous during the period
of the violation and receives a value of 2 as the violation occurred for more than one day.

1s the cause of the violation and receives a value of 6 as the cause of the violation was intentional in that
Respondent acted with the conscicus objective to cause the result of his conduct. Furthermore,
Respondent continued asbestos abatement after his son relayed to him a waming by a Department staff’
member that the asbestos-containing material (ACM) should only be handled by a licensed contractor.

is Respondent's cooperativeness in correcting the violation and receives a value of O as Respondent was
neither wholly cooperative nor wholly uncooperative. Respondent continued asbestos abatement after
being advised to stop by a Department inspector. After a second warning, however, Respondent hired a

licensed contractor to remove and dispose of the ACM.

is the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of 0 as Respondent incurred greater cost in correcting the viclation

than the cost he avoided by not complying.

CASE NAME: William H. Ferguson

-Page | - CASE NO. AQAB-WR-96-315




PENALTY CALCULATION:

Penalty=BP +[(0.1xBP)x(P+H+ O +R+C}| +EB
=3$3,000 + [(0.1 x $3,000) x (0 + 0 + 2 + 6 + 0)] + $5,400
= $3,000 + [($300) x (8)] + $0
=$3,000 + $2,400+ 0
= $5,400

CASE NAME: William H. Ferguson
eltwinword\exhibits\ergexh, doc -Page 2 - CASE NO. AQAB-WR-56-313




Lo o0 Examr 2

State or uregon
Depariment of Environtrentsl Quality

RECEIVED
UEL 2 5 1935

December 20, 1996
JFFICE Of_: THE DEPUTY DIRECTOR

DEQ Rules Coordinator
Office of the Director
811 S.W. Sixth Avenue
Portland, OR 97204

ATTENTION: Langdon Marsh

Re: DEQ v. Ferguson
No. AQAB-WR-96-315

Déar Mr. Marsh:

Enclosed f£ind my Answer'and Reguest for Hearing to the Notice of
Civil Penalty. It also contains my- request for production of
documents and the request for an informal hearing.

I would like to have all of the hearings in Medford, being the
situs of the matter in gquestion, and be provided with discovery
prior to the informal hearing or further pleading.

Sincergly,

oWilli ergusoﬁ

WHF :ns
Enc.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

ANSWER AND REQUEST FOR
HEARING TO THE NOTICE OF
CIVIL PENALTY
No. AQAB-WR-96-315

- JACKSON COUNTY '

IN THE MATTER OF:
WILLIAM H. FERGUSON,

Respondent.

e N et N it

COMES NOW the Respondenf and by way of answer and request
for-hearing édmits,rdenies and.alléées as follows: '
| I. |

Deniés each and_évery allegation and thing contained in the
plaintiff’S'Noéice'of Assessment and the whole thgreof.
| | 7 II.

Respondent further allegeé thatlhe has no knowledge of the
matters contained in the allegations made in the Notice'of".
Asééssment as mayiﬁe'discovered aé a résult‘oﬁ gxaminétibn of
the file and investigaﬁion by the En&ironmentalrQuality |
Commission as sucﬁ has not been-providedrto Reséondent as}bf the
date of this answer. Respoﬁdent hefebyrdemands a full and |
complete copy of all such‘ﬁaterial qonﬁained in-said file and
.all related files used Ey the plaintiff Commission to make said
éllegation in said Nétice of Assessment'of Civil Penalty.

I11. |

Respondent further reserves the right to further and more .

1 ~ Answer and Reguest for Hearing
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~attached to the answer. | //éii::::>
- ) éz Qn/m;&;/;i

-2 - Answer and Request for Hearing

;

completgly anéwer the allégation of the Commission’s Notice of
Assessment of Civil Penalty after the Commission’s £full
diéciosure as set forth above in this answer and after discovery
is completed by Réspondent and the right to al;ege affirmative
matteré[ if any.

| Having answered the Commission’s Notice of Assessment of
Civil Pgnaltj Respondent prays said complaint be dismissed and
Respondent recover his costs, disbursementsuand reasonable

attorneys fees in defense thereof

' DATED this jé%g_ day of Deijzijiégg;if::p
L4L4ﬂ/1

Eésponden

Pursuant to paragraph V of said notice Respondent requests

informal discussion with the Department by this written request




August 14, 1997

William H. Ferguson EMPLOYMENT

5200 Pioneer Road DEPARTMENT
Medford, Or 97501

Jeff Bachman

DEQ Enforcement Section
2020 §.W. 4th, Surte 400
Portland, Oregon 97201

Re: Notice of Assessment of Civil Penalty
Case No. AQFB-WR-96-315
Jackson County

The contested case hearing in the above matter has been scheduled as follows:

Date: Wednesday, September 10, 1997

Time: 9:00 am. PDT

Location: 201 West Main Street, Suite 2-D
Medford, Oregon

The issues to be addressed at hearing are: Whether William H. Ferguson, hereinafter called
respondent, violated OAR 340-32-5620(1) by failing to employ required work practices for
handling and removal of asbestos-containing waste; whether respondent violated OAR 340-32-
5600(4) by openly accumulating asbestos-containing waste material; Whether respondent violated
OAR 340-32-5650 by failing to properly dispose of asbestos-containing waste matertal,; Whether
respondent violated QAR 340-12-5620(1) by failing to notify the Department of an asbestos
abatement project; Whether respondent violated OAR 340-33-030(2) by allowing uncertified
persons to perform asbestos abatement on property owned by respondent; whether respondent
violated OAR 340-33-030{(4) by supervising an asbestos abatement project without being certified;
and whether respondent is subject to a civil pegalty of $5,400.

L]

The specific acts and violations are set forth in Department Order dated December 5, 1996
If you have questions, please call me at (541) 686-7960.

MELVIN M. MENEGAT
Hearings Officer

mm/d7009

John A. Kitzhaber
Governor

875 Union St. NE
Salem, OR 97311
(503) 378-842C
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION® ”

OF THE STATE OF OREGON

IN THE MATTER OF: The Notice of Violation,
Department Order, and Assessment of Civil Penalty for
Discharging Wastes Without a Permit and for Reducing
Water Quality.

CITY OF COOS BAY,

FINAL CONTESTED
CASE ORDER

No. WQMW-WR-96-
277
Coos County, Oregon

Nt et gt e N’ St g o’

Respondent.

The Commission finds that the Commission has subject mattér and personal

jurisdiction in this proceeding:
Final Order

A. The City of Coos Bay, Oregon, violated ORS 468B.050(1)(a) by discharging
wastes into the waters of the state without a permit; violated ORS 468B.025(1)(b) by
discharging wastes that reduce the quality of state waters below the water quality standard
established by the Environmental Quality Commission; and violated ORS 468B.025(2) by
violating a condition of its National Pollutant Discharge Elimination System Permit.

B. The City of Coos Bay, Oregon, is liable for a civil penalty of $5,400.

C. The City of Coos Bay, Oregon, is ordered to provide plans for the permanent
repair of the pipeline, or "as built" plans, if repaired, within 20 days of the date of this order
and further to effect permanent repair within 45 days after the submission of those plans.

DATED this day of , 1998.

Environmental Quality Commission

By:
Langdon Marsh, Director
Department of Environmental Quality

Notice of Right to Judicial Review: You have the right to appeal this Order to
the Oregon Court of Appeals pursuant to ORS 183.482. To appeal you must
file a petition for judicial review with the Court of Appeals within 60 days
from the day this Order was served on you. If this Order was personally
delivered to you, the date of service is the day you received the Order. If this
Order was mailed to you, the date of service is the day it was mailed, not the
day you received it. If you do not file a petition for judicial review within the
60 day time period, you will lose your right to appeal.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON
IN THE MATTER OF THE NOTICE OF
VIOLATION, DEPARTMENT ORDER,
AND ASSESSMENT OF CIVIL
PENALTY FOR DISCHARGING FINDINGS OF FACT, CONCLUSIONS

)
)
)
WASTES WITHOUT A PERMIT AND ) OF LAW AND OPINION
FOR REDUCING WATER QUALITY. )

)

)

)

)

No. WQMW-WR-96-277

CITY OF COOS BAY, Coos County, Oregon

Respondent.

BACKGROUND

Respondent, City of Coos Bay, hereinafter called City, has appealed from a
November 4, 1996 Notice of Violation, Departmeni Order, and Assessment of Civil Penalty
issued pursuant to Oregon Revised Statutes (ORS) Chapter 468, ORS Chapter 183, and
Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. The Department of
Environmental Quality (Department, DEQ) alleged that the City violated ORS
468B.050(1)(a) by discharging wastes that reduce the quality of state waters below water
quality standard established by the Environmental Quality Commission (Commission); and
that the City violated a condition for its National Poliutant Discharge Elimination System
Permit by allowing sewage to bypass treatment facilities. The Department ordered the City
to immediately initiate actions necessary to correct the violation, prepare plans for permanent
repair of the pressure pipe and a pressure pipe leak detection system, and to complete the
permanent repair and implement a detection system within 45 days.

A civil penalty of $5,400 was assessed pursuant to OAR 340-012-045,

The City requested a hearing on November 21, 1996.

A hearing was conducted by telephone on May 8, 1997 by Melvin M. Menegat, the
Commission’s Hearings Officer. The City was represented by attorney C. Randall Tosh with

two witnesses. Jeff Bachman represented the Department with three witnesses.
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The Hearings Officer issued an Order and Finding of Fact and Conclusion of Law on

2 December 19, 1997,
3 The Department filed a timely Notice of Appeal and exceptions to the Hearings
4 Officer’s decision. The City filed timely cross-exceptions. The Commission considered
5  these exceptions and the oral and written arguments of the Department and City during its
6 regularly-scheduled meeting on June 11, 1998.
7
8 FINDINGS OF FACT
9 1. The City of Coos Bay, Oregon, is a municipal corporation of the State of
10 Oregon.
11 2. The City operates a sewage disposal system for iis residents and businesses as
12 part of its corporate function.
13 3. The City has been granted NPDES Permit No. 100669 for the operation of its
14  sewage disposal system.
15 4. The permit provides general and specific operating conditions for the system.
16 5. Part of the City system includes Treatment Plant No. 1; it partially treats
17 sewage which is then pumped through a pressure pipeline located in an earthen dike, to a
18 facultative sludge lagoon where the balance of the {reatment takes place.
19 6. The treatment plant treats and digests the sewage to a sludge that has
20 approximately 50 percent volatility.
21 7. Approximately every other day, for about %A hour, the treated sewage is
22 pumped through a pressure pipeline to an outflow in the center of the lagoon.
23 8. The sewage is aerated at that point and falls in to the lagoon with the heavier
24 vparticles falling closest to the input pipe.
25 9. The settled sludge is capped with three to five feet of water.
26 1/
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10.  The pressure pipeline is flushed after every use with primary effluent water
that remains in the pipeline when it is not in use.

11.  On December 22, 1994, an elbow in the pressure pipeline ruptured and
approximately 5,600 gallons of partially-treated sewage was spilled.

12.  The sewage spilled from the pipeline rupture which was located in a covered
dike area and flowed into the marshlands that drain into the Marshfield Slough and into the
rest of the bay.

13.  The pipeline rupture was probably as a result of rodeilts burrowing under a
thrust block upon which an elbow in the pipeline rested, the block dropping in to the burrows
or weakened areas and away from its pipeline support position leaving the failed elbow
without support and allowing it to separate from the rest of the pipeline.

14,  As soon as the break was discovered, corrective action was taken; the pump
was shut down, the input pipe in the lagoon was capped so the water and sludge could not
drain back from the lagoon, and then a sleeve was put over the break, thrust restricters
placed on the pipe, and the support reestablished.

15.  The pressure pipeline is a glued line with thrust restricters at elbows, and is
buried in the top of a dike that separates a tidal wetlands known as the "W-Marsh" from a
wetland area that is now used by the school district as a wetland project area.

16.  The spill was reported to the Department by a letter dated December 22, 1994,
from Public Works Director, Ralph Dunham (Mr. Dunham); the City at that time indicated
that temporary repairs had been made and that the City was inv‘estigating the need for
additional thrust restraint and/or material to be added to the dike to prevent settlement and
that final repairs would include restraining glands to the pipe which would be added when the
material was received by the City.

17. At the time of the temporary repair after the December 22, 1994 break, some

concern was expressed because the elbow that had separated or failed was closer to the
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marshland edge of the dike because of the manner in which the bends or change of directions
were made, but soil stabilization or dike extension was not a major consideration in the
repair plan.

18.  The sleeve, thrust restricters on the pipe and galvanized pipe behind the pipe,
clamps on the pipe to secure the sleeves, and a check valve at the lagoon end of the pressure
pipeline were the extent of the temporary repairs of the pipeline break.

19.  Commercial shellfish beds located in the bay would be affected by a shudge
spill in the area where the spill occurred because of the backﬂushiné of the tidal waters over
the shellfish beds.

20. On March 20, 1995, the Department conducted a regular annual inspection of
the City’s sewage facilities and noted in the inspection report that the permanent repairs had
not been made because the wrong parts had been received by the City and that the correct
parts had been reordered.

21.  On April 17, 1995, a Notice of Noncompliance (NON) was issued to the city
because of various system deficiencies, and the notice stated that the repairs to the sludge
line had not been completed because of the problem in obtaining the correct parts, and that
repairs to the sludge line were to be given top priority so that repair could be completed
before another spill occurred.

22.  Mr, Dunham, the public works director and later city engineer, understood
that parts had been ordered and that permanent repairs would be made in the very near future
and that repairs had not been completed because the wrong parts had initially been shipped.

23.  In March or April 1996, the sewage treatment supervisor made Mr. Dunham
aware that there might be a problem with the stability of the dike in which the pressure
pipeline was located because the school district wetlands project on that side of the dike had
raised the water level considerably and the resulting additional water flow through the dike

could cause it to destabilize.
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24, The water level in the school district project had been raised gradﬁally over
the years but had recently been raised about three feet to flood a growth of non-indigenous
grasses in the project.

25. At that time, Mr. Dunham started the design process to stabilize the dike)

26.  The City did not attach any urgency to the planning and design of the
strengthened dike project that began March or April of 1996, because they were approaching
the summer months and the water levels would be lower.

27.  The City did not request an extension of time within ;Vhich to make permanent
repair or consult with the Department regarding the timetable of the proposed repair.

28. A geotechnical investigation was conducted or received and a structure was
designed to resolve the problem of the additional wetland waters and to provide more stable
supimrt for the pressure pipeline.

29.  Mr. Dunham completed the plans for the repair to the dike on or about May 7,
1996, and forwarded them to Kevin Cupples (Mr. Cupples), Planning Administrator for the
City, for further review and action pursuant to the City of Coos Bay Ordinance No. 93, the
City of Coos Bay land development ordinance, and the Coos Bay Estuary Management Plan.

30.  Mr. Cupples determined that wetland fill permits might be required from the
Corps of Engineers (Corps) and the Oregon Division of State Lands.

31.  The Department conducted its regular inspection of the City’s sewage disposal
facilities on June 13, 1996 and then the Department inspector met with the City
Administrator on June 19, 1996 and again expressed concern that permanent repairs to the
pipeline had not been made.

32, A June 24, 1996 letter documenting inspection findings again set forth that the
permanent repairs had not been made and that the permanent repair was to receive immediate
attention.

1/
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33.  When the City Engineer was made aware in June 1996 that the repair had not
been made, no sense of urgency attached because the City was in the permit process and
would begin the work as soon as- it received the proper authorization.

34.  On or about August 6, 1996, Mr. Cupples submitted a joint fill permit to the
Corps and the Division for repair and restoration mitigation required for permanent repair of
the pressure line in the dike.

35. A permit application was prepared and dated August 6, 1996 and both
Mr. Cupples and Mr. Denham signed off on the permit as it confor'med to the regulatory
requirements set forty by the ordinances and Estuary Management Plan.

36,  On September 6, 1996, the pressure pipeline ruptured at or about the same
spot and approximately 2,000 to 5,000 gallons of sludge was spilled into the marshlands
adjacent to the dike upon which the pipeline was resting.

37.  The City, upon becoming aware of the pipeline rupture, stopped pumping and
made temporary repairs to the pipeline which included additional thrust restricters on the
pipeline and additional galvanized pipe driven into the dike as additional thrust restriction,
and then concrete was poured over tﬁe joint that had again failed.

38.  The spill was immediately reported to the Department and to the Oregon
Emergency Response System.

39.  Based on the information that up to 5,000 gallons of partially-treated sewage
spilled into the marshland, the Oregon Department of Agriculture ordered a two-day
harvesting closure of three shellfish growing beds because of the tidal action and the
backwashing of the shelifish growing areas with the partially-treated sewage.

40.  The spill was considered a threat to the public safety in that the public could
be harmed by consuming shellfish contaminated by the spill.

41,  The City had not yet received final approval for any proposed dike

stabilization repair work that it had proposed.
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1 42.  On or about September 26, 1996, the Department served the city with a NON,

2 alleging the failure of the pressure line was a violation of ORS 164.785(1), ORS

3 468B.025(1)(b), OAR 340-041-325(2)(e)(A)(ii) and NPDES Permit No. 100699 General

4 Condition, Section B(3).

5 43, On or about October 23, 1996, the Corps informed Mr. Cupples that due to

6 the second failure of the line, the repair to the dike and pressure line could be considered an
7 emergency repair, thereby eliminating the requirement that the City obtain a wetland fill

8 permit. |

9 44.  On or about October 29, 1996, the Division informed the City that a wetland

10 fill permit would not be required by the Division due to the amount of fill material which
11  was to be utilized by Mr. Dunham’s plans.

12 45.  On or about November 7, 1996, the City received a Notice of Violation,

13 Department Order, and Assessment of Civil Penalty in Case No. WQMW-WR-96-277 based
14 upon the September 6, 1996 spill. The Notice states that the City violated ORS

15 468B.050(1)(d) by discharging sewage sludge without a permit, violated ORS 468B.025(1)(b)
16 by reducing the quality of waters of the state below the applicable water quality standards,
17 and violated ORS 468B.025(2) by failing to comply with a condition of its NPDES permit.
18 The Order required the City to initiate corrective action in the form of permanent repairs to
19 the pressure line and by installing a leak-detection system. Finally, the Department assessed
20 civil penalties of $3,900 for the violation of ORS 468B.050(1), and $1,500 for the violation
21  of ORS 468B.025(1)(b).

22 46.  The city does have prior significant actions in the following matters:

23 One Class I violation and one Class II violation in Case No, WQMW-WR-95-114,
One Class I violation in Case No. WQMW-WR-94-293

24 One Class II violation in Case No. WQ-SWR-90-254 and
One Class I violation in Case No. WQ-SWR-89-177.

25

26 /i
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CONCLUSIONS OF LAW
1. The Commission has jurisdiction.
2. The City of Coos Bay violated ORS 468B.025(1)(b), ORS 468B.025(2) and
ORS 468B.050(1)(a).
3. The City of Coos Bay is subject to a civil penalty of $5,400.

OPINION

1. The Commission has jurisdiction. The EQC is dirécted by ORS Chapters
468 and 468B to adopt rules and policies to prevent pollution and to abate pollution and to
assure that public health and safety is not compromised by the unpermitted discharge of
waste into the waters of the state. The Commission has jurisdiction to proceed with the
notice of violation herein, enter the Department order, and to assess a civil penalty.

2. Violations. The threshold question is whether the City incurs Hability under
the statute and rules because of violations due to its failure to effect permanent repairs to the
pressure pipeline prior to the September 6, 1996 rupture and spill. It does. The City did
review and evaluate the situation when the pipeline ruptured on December 22, 1994, and at
that time proposed a permanent repair. Temporary repairs were effected at the time of the
break, and then apparently nothing was done between the time of the initial break and
temporary repair and the subsequent break, other than to prepare plans for dike stabilization
prompted by the raised water level in the school district wetland project. The City had not
revisited or addressed the temporary repairs, or effected the proposed permanent repairs.

The dike stabilization plans and project, while adding stabilization to the dike area
and very probably to the pipeline as well, were to address a general problem of the
additional water pressure on the school district side of the dike and the movement of water
through the dike, and not the problem that caused the earlier spill and which resulted in the

temporary repair and the NON notation for not having it repaired. While Mr. Dunham may
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have thought that the permanent repair had been made, that does not relieve the city from the
responsibility to, in fact, make the permanent repair.

The December 6, 1996 spill into the waters of the state resulted from the City’s
failure to make permanent repairs to the December 22, 1994 pipeline break.

The Department and City presented testimony and evidence to the Hearings Officer
on the length of time it would take to investigate a project, prepare a plan, and have it ready
to permit, and the actual time that the City spent in its investigation, plan preparation, permit
application, permit withdrawal and other processes. |

The fact is, permanent repair did not require the proposed stabilization project, and
the proposed stabilization project was not to address permanent repair of the December 22,
1994 pipeline break. The additional galvanized pipe thrust restricters, additional flanges, and
the concrete used to repair the September 6, 1996 break may well have been an adequate
permanent repair for the December 22, 1994 break, had the City chosen to follow up and
make that permanent repair.

The Department and City argued the application and effect of the statues and rules,
and whether there were actual violations for which penalties could be imposed or deficiencies
for which repairs or avoidance steps could be ordered. The City operates a sewage disposal
plant. The treatment and disposal of sewage is an operation that can be hazardous to the
health and welfare of the public if there are no deviations from requirement or rules. In this
case, partially-treated sewage entered the waters of the state and was affected by the tidal
action of the estuary. The Department was required to take action to address the spiil and
the Department of Agriculture was required to take immediate action to avoid potential harm.
Notwithstanding the fact that the City did not intentionally direct the partially-treated sewage
into the bay, its acts or omissions were the cause of the sewage entering the bay, and were

nn

sufficient to meet any "placement," "cause pollution" or "discharge" requirements of the

statutes or rules.
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The City’s permit provides that there will be no diversion of waste streams from any
portion of the conveyance system or treatment facility. Again, the City is operating a
sewage disposal sys.tem that is potentially hazardous to the health and welfare of the public,
and is responsible for actions that would compromise that health or welfare. The City
temporarily repaired the December 22, 1994 break, and could reasonably anticipate that a
ternporary repair is less likely to maintain the integrity of the system than a permanent
repair. The City chose not to make a permanent repair and the diversion of the sewage
sludge and effluent waters into the waters of the state is a violation ;)f its NPDES permit.

It should be noted that the Department did not proceed to formal notice of violation
and civil penalty on the December 22, 1994 break and discharge. In that instance, it appears
that the City had engineered the pipeline, prepared for reasonably-expected eventualities,
operated the pipeline as designed, and then had some unanticipated intervening force that
caused or contributed to the failure. The City was given opportunity to address that failure
and restore the system to its initial standards. It chose not to.

The City violated ORS 468B.050(1) b discharging wastes into the waters of the
state without a permit authorizing such discharge.

ORS 468B.050(1) provides in relevant part:

"without first obtaining a permit from the Director of Department of

Environmental Quality, which permit shall specify applicable effluent

limitations, no person shall: (a) Discharge any wastes into the waters of the

state from any industrial or commercial establishment or activity or disposal

system."

This statute prohibits all discharges except those covered by a permit that specifies
applicable effluent limitations.

The City has an NPDES permit issued by the Director. The permit authorizes the
discharge of properly treated wastewater from the sewage treatment plant. The permit

specifies the outfall or discharge point for the discharge, the receiving waters (Coos Bay) and

effluent limitations. The September 6, 1996 spill at issue here involved the discharge of
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partially treated sewage sludge onto a wetland area adjacent to Coos Bay. This was not a
discharge authorized by the permit, a discharge at a location authorized in the permit or a
discharge subject to effluent limitations in the permit. Accordingly, the City had no permit
authorizing the discharge.

The City argues that so long as it has "a permit" that allows "a discharge" it cannot
be held to violate ORS 468B.050(1). This interpretation is inconsistent with the express
language in the statute, noted above, and the statutory scheme as whole. ORS 468B.015(3);
ORS 468B.020(2). |

The City further argues that the Department must prove mens rea or a "culpable
mental state.” Cf. ORS 161.085(6). Specifically, the City maintains that intent to violate the
statute must be established. The City infers this requirement from the use of term
"discharge" in the statute.

The Commission finds no such legislative intent either in the term "discharge" nor the
context in which it is used. The longstanding practice of the Commission and Department
has been to treat violations of ORS 468B.050(1) as strict liability violations. The strict
liability standard for administrative violations follows from ORS 468.130(2){). This
statutory provision specifies that in determining the amount of the civil penalty, the
Department must consider "[w]hether the cause of the violation was an avoidable accident,
negligence or an intentional act.” Further, when the legislature has intended to require a
culpable mental state, it has generally done so expressly. See, e.g., ORS 468.140(3).
Finally, the a strict liability interpretation is more consistent with the general legisiative
policies governing water quality protection. ORS 468B.010(2), 468B.015 and 468B.020.

Violation of ORS 468B.050(1) is a Class I violation of moderate magnitude.

/1
1
11

- PAGE 11 - FINDING OF FACT, CONCLUSIONS OF LAW AND OPINION

DEPARTMENT OF JUSTICE
1515 SW STH AVENUE, SUITE 410
PORTLAND, OREGON 97201
PHONE (503) 229-5725




S

OO - oy A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

The City violated ORS 468B.025(1)(b) by discharging wastes that reduce the
quality of state waters below the water quality standard established by the Commission.

ORS 468B.025(1)(b) provides that no person shall discharge any wastes into the
waters of the state if the discharge reduces the quality of such waters below the water quality
standards established by rule for such waters by the Commission.

OAR 340-41-325(2)(f) provides that no wastes shall be discharged and no activities
shall be conducted which either alone or in combination with other wastes or activities will
cause bacterial pollution or other conditions deleterious to waters us;:d for domestic purposes,
livestock watering, irrigation, bathing, or shellfish propagation, or otherwise injurious to
public health.

Two thousand to 5,000 gallons of partially-treated sewage flowed into the waters of
the state because of the September 6, 1996 rupture of the pressure line between the treatment
plant and the sewage lagoon. The City, by and through the operation of the sewage disposal
system, caused the sewage sludge to discharge into the bay. The City is strictly liable for
the operation of the disposal system and any adverse impact it may have on the health and
welfare of the public.

ORS 468B.015 declares that pollution of the waters of the state is a menace to public
health and welfare, creates public nuisances, is harmful to wildlife, fish and aquatic life and
impairs domestic, agricultural, industrial, recreational and other legitimate beneficial uses of
water, and it further declares that it is the public policy of the state to protect, maintain and
improve the quality of the waters of the state for public water supplies, for the propagation
of wildlife, fish and aquatic life and for domestic, agricultural, industrial, municipal,
recreational and other legitimate beneficial uses.

Based on this policy statement, it is clear that the purpose and intent of the rule is to
protect the public health and welfare. OAR 340-41-325(2)(f) meets that test and is applicable

in this matter, The City violated ORS 468B.025(1)(b} in that sewage, deleterious to pubiic
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health and welfare, was discharged into the waters of the state that would or could be
ingested by shellfish in nearby growing areas, and ultimately consumed by the public, had
harvesting been allowed to take place during he threat period.

Again, the City argues that proof of intent to discharge is required to establish a
violation of the statute. The City’s argument is based upon the use of the term "discharge"
as well as what it perceives to be a statutory scheme wherein a violation of ORS
468B.025(1)(a) requires proof of negligence and ORS 468B.025(1)(b) requires proof of
intent. The City finds ‘support for this purported legislative scheme m the use of the verbs
"cause,” "discharge" and "violate" in the different subsections of the statute. The City also
argues that a culpable mental state should be inferred because the violations are also declared
to be public nuisances in ORS 468B.025(3).

The City’s arguments are not persuasive. Nothing in the plain ordinary meaning of
either "cause" or "discharge" requires or even suggests that proof of intent, reckiessness or
negligence is an element of the violation. Similarly, nothing in the context, "legislative
scheme” or legislative history leads to that conclusion.

ORS 468B.025 and 468B.050 were enacted in 1967. Or Laws 1967, chapter 426,
sections 4 and 6. A number of preexisting statutes, however, already prohibited the
discharge of pollutants or placement of poliutants in a location where they were likely to
enter waters of the state using language that is identical or similar to ORS 468B.025(1). See,
e.g., former ORS 449,105, 449.110, 449.130, 449.325, and 449.505 to 449.580. A few of
these provisions expressly required mental culpability, but most did not. See, e.g., former
ORS 449.105(3).

When ORS 468B.025 and 468B.050 were adopted, the statutes allowed the Sanitary
Authority (EQC’s predecessor) to enforce the law by issuing administrative orders, seeking
judicial abatement of violations that were declared to be public nuisances, or criminal

penalties. Former ORS 449,097 to 449.100. In 1971, the DEQ was given authority to
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impose civil penalties for violations of its statutes and rules. Still later in 1973, the statue
authorizing nuisance abatement proceedings, former ORS 449.100 was repealed and replaced
by other provisions. Most notably, ORS 468.100 which authorized the EQC to pursue "legal

and equitable remedies” to enforce the statutes and its rules. This amendment, in turn,

- preserved the rights of third paﬁ‘ies to pursue legal or equitable remedies against private or

public nuisances.

Accordingly, the Commission finds no relevance in the fact that ORS 468B.025(3)
specifies that these violations are also public nuisances. Further, chﬁracterization of the
prohibited conduct in ORS 468B.025 as public nuisance does not limit the Department’s
administrative enforcement authority under ORS 468.126 to 468.140 or require the
Department to prove the existence of a culpable mental state, i.e., intent, recklessness or
negligence. ORS 468.100. The legal authority relied upon by the City applies only to tort
suits brought by a private party to recover money damages. Raymond v. Southern Pacific
Co., 259 Or 629 (1971).

The term "nuisance" covers a number separate legal theories. Raymond, supra at
633. These include private causes of action for wrongful interference with real property
rights, ORS 105.505, and several types of proceedings based on unreasonable interference
with rights held in common by the public. Governmental authorities may define nuisances.
ORS 203.065(3); ORS 221.915; Sanitary Authority v. Pac. Meat Co., 226 Or 494, 1961.
Governmental authorities may also petition the courts to enjoin or abate these latter "public”
nuisances. Sanitary Authority, supra, at 497, In some instances, statutes or local ordinances
also impose criminal penalties on persons who maintain a nuisances. See, e.g., State v.
Anderson, 242 Or 457 (1966).

In certain circumstances, a private party may petition a court to abate a public
nuisance or may sue to recover damages caused by the nuisance. In these tort cases, the

courts may require the proof of a culpable mental state. Raymond, supra. These cases,
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however, do not require a culpable mental state be part of the definition of a particular public
nuisance nor do they require the proof a culpable mental state when a state agency imposes'
administrative penalties for actions that violate a state statute or administrative rule.

Violation of ORS 648.025(1)(b) is a Class II violation of moderate magnitude.

The City violated ORS 468B.025(2) by violating a condition of its NPDES Permiit.

ORS 468B.025(2) provides that no person shall violate the conditions of any waste
discharge permit issued under ORS 468B.050.

ORS 468B.050 provides that a permit issued by the Director' shall be obtained before
a person can discharge any wastes into the waters of the state from any industrial or
commercial establishment or activity or any disposal system.

The City’s NPDES Permit provides that the City was authorized to operate a
collection, treatment, control and disposal system and discharge to public waters adequately-
treated wastewaters only from the authorized discharge points. The permit further provides
that diversion of waste streams from any portion of the conveyance system is prohibited
except under certain emergency conditions. The City violated the conditions of that permit
by allowing the sewage sludge from the pressure pipeline to enter the waters of the state at
or about the area of the pipeline separation.

Violation of ORS 468B.025(2) is a Class II violation of moderate magnitude.

3. The City is subject to a civil penalty of $5,400.

Violation 1. The City violated ORS 468B.050(1) by discharging wastes into
the waters of the state without a permit authorizing the discharge.
Penalty = BP + [(.1xBP)(P+H + O+ R + C] + BE

"BP" is the base penalty which is $3,000 for a Class I, moderate magnitude violation.
"P" is the City’s prior violations. "H" is the past history of the City in taking all feasible
steps or procedures necessary to correct any prior violations. "O" is whether or not the

violation was a single occurrence or was repeated or continuous during the period of
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violation. "R" is the cause of the violation. "C" is the City’s cooperativeness. "EB" is the
approximated dollar sum of the economic benefit that the City gained through
noncompliance.

OAR 340-12-090 provides that the value of "P" shall be 5 if the City has had the
equivalent of four Class I violations. The City did have three Class I violations and two
Class II violations.

The Department assigned a value of =2 to "H," because the City had taken all
feasible steps to correct the violations contained in the prior signific’ant actions.

The Department assigned "O" a value of 0 because the violation was a single
occurrence.

The Department assigned a value of 2 for "R" on the basis that violation was due to
the City’s negligence. The City knew that permanent repair was required and did not
complete that repair. Notwithstanding that fact, the City did not intend that the pipeline
would again rupture and the sewage spill into the waters of the state. The City was negligent
in that it failed to exercise reasonable care to avoid the foreseeable risk of the harm
occurring.

The Department assigned "C" a value of 0 because the violation could not be
corrected once it had occurred.

"EB" is assigned a value of $0 because there is not sufficient evidence upon which to
base a finding of whether the City gained any economic benefits by noncompliance.

The rule is specific as to the values to be assigned under the varying circumstances
and there is no provision for assigning values other than those set forth in the rule.

The civil penalty as calculated under the rule for violation of ORS 468B.050(1) is
$3,900.

Violation 2. The City discharged wastes that reduced the quality of state

waters below the water quality standard established by the Commission.
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"BP" is the base penalty which is $1,000 for a Class II, moderate magnitude
violation. "P" is the City’s prior violations. "H" is the past history of the City in taking all
feasible steps or procedures necessary to correct any prior violations. "Q" is whether or not
the violation was a single occurrence or was repeated or continuous during the period of
violation. "R" is the cause of the violation. "C" is the City’s cooperativeness. "EB" is the
approximated dollar sum of the economic benefit that the City gained through
noncompliance.

OAR 340-12-090 provides that the value of "P" shall be 5 1f the City has had the
equivalent of four Class I violations. The City did have three Class I violations and two
Class II violations.

The Department assigned a value of —2 to "H," because the City had taken all
feasible steps to correct the violations contained in the prior significant actions.

The Department assigned "O" a value of 0 because the violation was a single
occurrence.

The Department assigned a value of 2 for "R" on the basis that violation was due to
the City’s negligence. The City knew that permanent repair was required and did not
complete that repair. Notwithstanding that fact, the City did not intend that the pipeline
would again rupture and the sewage spill into the waters of the state. The City was negligent
in that it failed to exercise reasonable care to avoid the foreseeable risk of the harm
occurring,

The Department assigned "C" a value of 0 because the violation could not be
corrected once it had occurred.

"EB" is assigned a value of $0 because there is not sufficient evidence upon which to
base a finding of whether the City gained any economic benefits by noncompliance.

The rule is specific as to the values to be assigned under the varying circumstances

and there is no provision for assigning values other than those set forth in the rule.
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The civil penalty as calculated under the rule for violation of ORS 468B.050(1)(b) is
$1,500.

Violation 3. The Department elected not to assess a penalty for violation of
ORS 468.025(2), violating a condition of the discharge permit,

Total. The requirements for establishing a penalty have been met. The values
assigned and the calculations are set forth above. The City is liable for a civil penalty of
$5,400.

4, Department Order. The November 4, 1996 Deparuﬁent Order required the
City to immediately initiate actions to correct the cited violations of failing to obtain a permit
to discharge partially-treated sewage into the waters of the state, discharging waste into the
waters of the state reducing the water quality, and for bypassing the disposal system. The
City, at the time of hearing, had effected repairs to the system that responded to those
immediate concerns, and is not specifically ordered to correct those deficiencies,

The Department Order further provided that the City prepare plans for the permanent
repair of the pressure pipe and a leak detection system and submit those plans to the |
Department. At the time of hearing, the City had prepared plans for stabilization of the dike
and replacement of the dike materials washed away by the two spills; however, the City had
not specifically addressed the thrust restraint or support in the area where the elbow
separated and the spill occurred. Again, repairs were made after the September 6, 1996
break winich included additional thrust restraint in the form of additional galvanized pipe
driven adjacent to the pipeline and concrete poured over the elbow that had separated in both
of the breaks. While the dike stabilization and fill replacement may be a necessary element
of permanent repair, what was or is actually necessary to permanently repair the pipeline was
not established at hearing. The City shall be ordered to prepare a plan for permanent repair,
or if repaired, an "as built" showing the permanent repair, and submit those plans to the

Department. The City has been reviewing this matter since December 22, 1994 and it is
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reasonable to expect either the plan for permanent repair, or an "as built" plan to be
submitted within 20 days of the date of this Order.

The City submitted an affidavit of an engineer stating that it is not practical to provide
leak detection on the sludge pipeline. That affidavit is not persuasive from either the
technical or practical standpoint. The pipeline failure could well affect the health and safety
of the public, and the City is strictly liable for breach of their responsibility for that
protection. In this instance, however, the second spill occurred because the City did not
effect permanent repairs to the initial break, rather than the sludge &ammission being an
inherently dangerous activity. The pipeline was designed and engineered not to break or
rupture and repair can be designed and engineered to prevent further ruptures and spills.
The City will not be ordered to prepare plans for a leak detection system for the sludge
pressure pipeline, or to implement a detection system.

Permanent repair of the pipeline break may well be completed by the date of this
Order. If permanent repair has not been completed, it is reasonable to require repair to be
made within 45 days of the submission of the above referred to plans.

DATED this ___ day of , 1998.

ENVIRONMENTAL QUALITY COMMISSION

By:

Langdon Marsh, Director
Department of Environmental Quality

LK:kt/LIK0824.PLE
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Addendum to Item O

This Addendum adds the following recommendations for consideration by the Commission.

1. On June 19, 1998, DEQ}’s Solid Waste Section suggested deleting extraneous words from two

proposed Class Il waste-tire classifications (OAR 340-12-066) to make them more consistent

with the text of the applicable substantive rules:

s “Hauling waste tires in a vehicle not identified in a waste tire carrier eperating permit or
failing to display required decals as described in a permittee’s waste tire carrier permit;”

s “Violation of a condition or tertn of a Letter of Authorization;”

2. On June 30, 1998, DEQ’s Solid Waste Section suggested changing a term used in a proposed
Class I1 solid waste classification to make it consistent with the text of the applicable substantive

rule: “Failure to follow a Department Construction Quality Assurance/Quatity-ContreHOAGS)
(COQA) plan when constructing a waste cell;”

3. On June 30, 1998, DEQ’s Solid Waste Section asked to withdraw the proposed Class II solid-
waste claSSIﬁcatlon (OAR 340 12 065) for “Mﬁmgmefsh]p-ef—afegﬁereew%mﬁeé

dwa ¥ ment:” The Attorney General’s
Ofﬁce had advnsed that there is no substantlve rule estabhshmg the violation on which this
classification would be based. If the Commission adopts a future substantive rule prohibiting that
transfer, the violation would still be Class I by operation of the default classification.

4. On August 4, 1998, DEQ’s Eastern Region Office suggested that the proposed definition of
“Formal Enforcement Action” (OAR 340-12-030(8) be changed as follows:

“Formal Enforcement Action" means an action signed by the Director or a Regional
Administrator or authorized representatives or deputies which is issued to a Respondent
for a documented violation. Formal enforcement actions may require the Respondent to
take action within a specified time frame, and/or state the consequences for the
violation or continued noncompliance. “Formal enforcement action” includes Notices
of Permit Violation, Civil Penalty Assessments, Mutual Agreement and Orders, and
other Orders that may be appealed through the contested-case process; but dees not
include Notices of Noncompliance issued pursuant to QAR 340-12-041(1).

5. On August 4, 1998, the Eastern Region Office of DEQ suggested that the proposed rule
change for OAR 340-12-042(1)(c) be clarified as follows: “Any violation related to ORS

164.785 and water quality statutes, rules, permits by-apersen-havingorreeding-aWater Pollution
Contrel Facility-permit, or orders, violations by a person having or needing a Water Pollution
Control Facility permit, violations of ORS Chapter 454 and on-site sewage disposal rules by a
person performing sewage disposal services;”

6. The Commission asked that each word having a particular definition be capitalized when used
in the rules to alert the reader that the word has a particular definition. The Department proposes
to capitalize, in Division 12, those words defined in OAR 340-12-030,
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Title:

Proposed amendments to Oregon Administrative Rules Chapter 340, Division 12 concerning
Enforcement Procedures and Civil Penalties.

Summary:
This rulemaking proposal is mostly housekeeping in nature and relates to how the Department
allocates its enforcement resources. These changes include additions or revisions to classifications of -
violations, implementation of enforcement in expanded program areas, removal of rules for program
areas not enforced by the Department, and clarification of existing rules.

One proposed change gives the Director the authority to assess smaller penalties if the violation is
self-reported. While the Director currently has the authority to lower a previously-assessed penalty
if it is self-reported, the rules do not currently allow the Director to initially assess the lower penalty.

One proposed change provides the Director the authority to use discretion in assessing a penalty
based only on the economic benefit gained through noncompliance without assessing the class-and-
magnitude based portion of the penalty.,

One proposed change moves certain violations of water quality statutes or rules from the $2,500 civil
penalty matrix to the $10,000 civil penalty matrix.

Department Recommendation:

Adopt the rule revisions regarding the Department’s Enforcement Procedures and Civil Penalties as
presented in Attachment “A” of the Staff Report.
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Repott Author Division Administrator

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503)229-
5317(voice)/(503)229-6993(TDD).




State of Oregon

Department of Environmental Quality Memorandum
Date: July 6, 1998
To: Environmental Quahty Commlssmn

From: Langdon Mars%
Subject: Agenda Item O, &st 7, 1998, EQC Meeting

Background

On February 13, 1998, the Director authorized the Enforcement Section to proceed to a
rulemaking hearing on proposed rules which would amend Oregon Administrative Rules Chapter
340, Division 12 concerning Enforcement Procedures and Civil Penalties.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
March 1, 1998, The Hearing Notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of
persons known by the Department to be potentially affected by or interested in the proposed
rulemaking action on February 25, 1998,

A Public Hearing was held March 24, 1998, with Jenny Root serving as Presiding Officer.
Written comment was received through March 30, 1998. The Presiding Officer's Report
(Attachment C) summarizes the hearing and lists all the written comments received. (A copy of
the comments is available upon request.)

Department staff have evaluated the comments received (Attachment D). Based upon that
evaluation, modifications to the initial rulemaking proposal are being recommended by the
Department. ‘These modifications are summarized below and detailed in Attachment E.

Internal discussions within the Department resulted in some additional minor changes to the
proposed rules (Attachment F).

The following sections summarize:

The issue that this proposed rulemaking action is intended to address,

Relationship to Federal and Adjacent State Rules,

The authority to address the issue,

The process for development of the rulemaking proposal including alternatives considered,

el

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD).
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5. A summary of the rulemaking proposal presented for public hearing,

6. A summary of the significant public comments and the changes proposed in response to those
comments,

7. A summary of how the rule will work and how it is proposed to be impiemented, and

8. A recommendation for Commission action.

1. TIssue this Proposed Rulemaking Action is Intended to Address

This rulemaking proposal is mostly housekeeping in nature and relates to how the Department
allocates its enforcement resources by:

a. Adding or revising classifications of violations to enable the Department to focus on the most
efficient and effective use of its enforcement resources, and to assess appropriate penalties
based on seriousness of violation,

b. Implementing enforcement in expanded program areas,

c. Removing rules for program areas that are not enforced by DEQ,

d. Providing the Director the authority to consider whether a violation was self-reported in
assessing a civil penalty,

e. Providing the Director the authority to use discretion in assessing a penalty based only on the
economic benefit gained through noncompliance without the class-and-magnitude based
portion of the penalty, and

f.  Providing greater clarity on existing rules.

2. Relationship to Federal and Adjacent State Rules

In so far as EPA’s delegation of some programs for state implementation depends on the state having
the ability to enforce the state program, we believe these changes are consistent with EPA
requirements. These rules do not have any effect on or relationship to adjacent states rules.

3. Authority to Address the Issue

The Commission has the authority to address these issues under ORS. 454, 456, 459.995, 465,
466, 467, 468.020, 468.035, 468.100, 468.126, 468,130, 468.140, 468.996, 468A and 468B.

4. Process for Development of the Rulemaking Proposal (including Advisory Committee
and alternatives considered)

The Department’s Enforcement Advisory Committee was used in 1988 during the development of
the Division 12 Enforcement Rules. An advisory committee was again used in 1993 when the
Department last revised Division 12. In accordance with ORS 183.335(2)(b)XE), an advisory
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committee was not used in drafting the current proposed revisions as they are mostly
housekeeping in nature and relate to how the Department allocates its enforcement resources.
The current amendments have been proposed by various Department staff who apply these rules
in their daily course of work.

5, Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of
Significant Issues Involved.

One proposed change gives the Director the authority to assess smaller penalties if the violation is self-
reported. While the Director currently has the authority to lower a previously-assessed penalty if it is
self-reported, the rules do not currently allow the Director to initially assess the lower penalty.

One proposed change provides the Department the authority to assess the economic benefit portion of
a civil penalty whether or not it applies the gravity and magnitude-based portion of the civil penalty.

One proposed change moves violations of water quality statutes or rules by persons having or needing a
Water Pollution Control Facility Permit, from the $2,500 civil penalty matrix to the $10,000 civil penalty
matrix.

The remainder of the amendments are changes to the classifications of violations which reflect the
Department’s perspective on how its enforcement resources should be used and which may change the
dollar value of the related penalty. :

6. Summary of Signiﬁcant Public Comment and Changes Proposed in Response

The Department received written comments from six organizations. The three principle
comments were:

e General support of the Department’s proposal to authorize the Director to consider assessing
a smaller penalty when a violation is self-reported and corrected. However, commenters
recommended that the actual penalty reductions available be included in the Division 12 rules,
and that the Department adopt the same penalty reduction percentages as those in EPA’s self-
disclosure policy. The Department disagrees with this recommendation as detailed on pages 3
and 4 of Attachment D.

¢ A recommendation that the Division 12 rules require the Department to provide public notice
before issuing a formal enforcement action for water quality violations, an opportunity for
public comment, a public hearing, and public’s right to appeal the action. This
recommendation is beyond the scope of this rulemaking as detailed on page 5 of Attachment
D.
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¢ A recommendation that the Department add a requirement to Division 12 that the Department
will use upon request of the respondent, the “US EPA BEN” computer model to determine
the economic benefit portion of a civil penalty. The computer model considers the compliance
costs that are avoided or delayed in light of applicable interest rates, tax rates, deductions and
other factors. The Department now generally uses that computer model as allowed in the
rules and therefore agrees to add this recomméndation as detailed on Page 2 of Attachment D,
and page 1 of Attachment E.

7. Summary of How the Proposed Rule Will Work z_md How it Will be Implemented

The Department implements the Division 12 Enforcement rules through a document called the
“Enforcement Guidance for Field Staff” This document explains to the regjonal staff how violations
are classified and what necessary actions must be taken for that class of violation. Following adoption
of the Division 12 rules, the Enforcement Guidance must be redrafted to incorporate the rule changes.
The redraft will include involvement from the regional staff. Once the Enforcement Guidance revision
is complete, Enforcement staff will visit regional field offices to conduct training on the changes.

8. Recommendation for Commission Action

It is recommended that the Commission adopt the rules/rule amendments regarding Enforcement
Procedure and Civil Penalties presented in Attachment A of the Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:

L. Legal Notice of Hearing

2. Fiscal and Economic Impact Statement

3. Land Use Evaluation Statement

4 Questions to be Answered to Reveal Potential Justification for Dlﬁ'enng
from Federal Requirements

5. Cover Memorandum from Public Notice

Presiding Officer's Report on Public Hearing

Department's Evaluation of Public Comment

Detailed Changes to Original Rulemakmg Proposal made in Response to Public

Comment

Additional Detailed Changes

Rule Implementation Plan

Mo O

o
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Reference Documents (available upon request)

Written Comments Received (listed in Attachment C)
ORS Chapters 183, 459, 468, 468A and 468B.
ORS 468A.585, statute directing the Department to enter into a Memorandum of
Understanding to relinquish the duties of the field burning program to the Department of
Agriculture. |

¢ OAR Chapter 340, Division 12

Approved:
Section: 4’? é’ "‘?\5
Division: @,ﬁ;e‘ﬁ// ASHL

Report Prepared By: Les Carlough

Phone: 229-5422

Date Prepared: July 6, 1998




DIVISION 12
ENFORCEMENT PROCEDURE
AND CIVIL PENALTIES
340-012-0030
Definitions
Unless otherwise required by context, as used in this Division:
(1) "Class One Equivalent” or "Equivalent”, which is used only for the purposes of determining the value
of the "P* factor in the civil penalty formula, means two Class Two violations, one Class Two and two
Class Three violations, or three Class Three violations.

(2) "Commission" means the Environmental Quality Commission.

(3) "Compliance" means meeting the requirements of the Commission’s and Department's statutes, rules,
permits or orders. '

(4) "Director" means the Director of the Department or the Director's authorized deputies or officers.
{5) "Department" means the Department of Envitonmental Quality.

(6) "Documented Violation" means any violation which the Department or other government agency
records after observation, investigation or data collection.

(7) "Flagrant" means any documented violation where the Respondent had actual knowledge of the law
and had consciously set out to commit the viclation,

(8) "Format Enforcement Action" means an action signed by the Direclor or a Regional Administrator or
authorized representatives or deputies which is issued to a Respondent for a documented violation. Formal
enforcement actions may require the Respondent to take action within a specified time frame, and/or state
the consequences for the violation or continued noncompliance. “Formal enforcement action” includes

that may be appealed through the contested-case process.

{9) "Intentional” means conduct by a person with a conscious objective to cause the result of the conduct.
(10) "Magnitude of the Violation" means the extent and effects of a violator's deviation from the
Commission's and Department’s statutes, rules, standards, permits or orders. In determining magnitude
the Department shall consider all available applicable information, including such factors as:
Concentration, volume, percentage, duration, toxicity, and the extent of the effecis of the violation,
Deviations shall be categorized as major, moderate or minor as set forth in QAR 340-12-045(1){a)(B).

(11) "Negligence" or "Negligent” means failure to take reasonable cate to avoid a foreseeable risk of
comumitting an act or omission constituting a violation,

(12) "Order” means;
{a) Any action satisfying the definition given in ORS Chapter 183; or

(b) Any other action so designated in ORS Chapters 454, 459, 465, 466, 467, 468, 468A, or 468B.

Attachment A, Page 1




() “Penalty Demand Notice” means a written notice issued by a representative of the Depariment to a
party demanding pavment of a stipulated penalty pursuant to the terms of an agreement entered into
between the party and the Department,

(13) "Person" includes, but is not limited to, individuals, corporations, associations, firms, parinerships,
Jjoint stock companies, public and municipal corporations, political subdivisions, states and their agencies,
and the Federal Government and its agencies.

(14) "Prior Significant Action" means any violation ¢stablished either with or without admission of a
violation by payment of a civil penalty, or by a final order of the Commission or the Depariment, or by
Judgment of a court.

(15) "Reckless" or "Recklessly” means conduct by a person who is aware of and consciously disregards a
substantial and unjustifiable risk that the result will occur or that the circumstance exists. The risk must
be of such a nature and degree that disregard thereof constitutes a gross deviation from the standard of
care a reasonable person would observe in that situation.

(16) "Residential Open Burning" means the open burning of any domestic wastes generated by a single
family dwelling and conducted by an occupant of the dwelling on the dwelling premises. This docs not
include the open burning of materials prohibited by OAR 340-023-0042(2).

(17) "Respondent” means the person to whom a formal enforcement action is issued.

(18) "Risk of Harm" means the individual or cumulative possibility of harm to public health or the
environment caused by a violation or violations. Risk of harm shall be categorized as major, moderate or
minor,

(19) "Systematic" means any documented violation which occurs on a regular basis.

(20) "Violation" means a transgression of any statute, rule, order, license, permit, or any part thereof and
includes both acts and omissions, Violations shall be categorized as Class One (or I), Class Two (or II) or
Class Three (or III), with Class One designating the most serious class of violation.

Stat. Auth.: ORS Ch. 468

Stats. Implemented: ORS

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, . & ef. 11-8-84;, DEQ 22-1988, f. & cert. ef. 9-14-
88; DEQ 4-1989, f. & cert. cf. 3-14-8%; DEQ 15-1990, { & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef.
8-11-92; DEQ 4-1994, £, & cert. f. 3-14-94

340-012-0040

Notice of Permit Vielations and Exceptions

{1) Prior to assessment of a civil penalty for a violation of the terms or conditions of an-Air Contaminant
Discharge-Permit; National Pollutant Discharge Elimination System Permit, Water Pollution Control
Facilities Permit, or Solid Waste Disposal Permit, the Department shall provide a Notice of Permit
Violation to the permittee. The Notice of Permit Violation shall be in writing, specifying the violation and

stating that a civil penalty will be imposed for the permit violation unless the permittee submits one of the
following to the Department within five working days of receipt of the Notice of Permit Violation:
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{a) A written response from the permittee acceptable to the Department certifying that the permitted
facility is complying with all terms of the permit from which the violation is cited. The certification shall
include a sufficient description of the information on which the permittee is certifying compliance to
enable the Department to determine that compliance has been achieved; or

(b) A written proposal, acceptable to the Department, to bring the facility into compliance with the permit.
An acceptable proposal under this rule shall include at least the following:

(A) A detailed plan and time schedule for achieving compliance in the shortest practicable time;

(B) A description of the interim steps that will be taken to reduce the impact of the permit violation until
the permitted facility is in compliance with the permit;

(C) A statement thai the permittee has reviewed all other conditions and limitations of the permit and no
other violations of the permit were discovered.

(c) In the event that any compliance schedule to be approved by the Department pursuant to subsection
(1)(b) of this rule provides for a compliance period of greater than six months, the Department shall
incorporate the compliance schedule into an Order described in QAR 340-012-0041(4)(b)(C) which shall
provide for stipulated penalties in the event of any noncompliance therewith. The stipulated penaliies
shall not apply to circumstances beyond the reasonable control of the permittee. The stipulated penalties
shall be set at amounts consistent with those established under QAR 340-012-0048;

(&) The certification allowed in subsection (1)(a) of this rule shall be signed by a Responsible Official
based on information and belief after making reasonable inquiry, For purposes of this nile "Responsible
Official" of the permitted facility means one of the following:

(A) For a corporation, a president, secretary, treasurer, or vice-president of the corporation in charge of a
principal business function, or any other person who performs similar policy- or decision-making
functions for the corporation; or the manager of one of more manufacturing, production, or operating
facilities if authority to sign documents has been assigned or delegated to the manager in accordance with
corporate procedures;

(B) For a partnership or sole proprietorship, a general partner or the proprietor, respectively,

{C) For a municipality, State, Federal, or other public agency, either a principal executive officer or
appropriate clected official.

{e) For the purposes of this section, when a regional authority issues an NPV, different acceptability
criteria may apply for subsections (a) and (b) of this section.

{2) No advance notice prior to assessment of a civil penalty shall be required under section (1) of this rule
and the Department may issue a Notice of Civil Penalty Assessment if:

{a) The violation is intentional;
(b) The water or air violation would not normatly occur for five consecutive days; or

(c) The permittee has received a Notice of Permit Violation, or other formal enforcement action with
respect to any violation of the permit within 36 months immediately preceding the documented violation;

(d) The permittee is subject to the federal operating permit program under ORS 468A.300 to 468A.320

(Title V of the Clean Air Act of 1990) and violates any rule or standard adopied or permit or order issued
under ORS Chapter 468A and applicable to the permittee;
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{e) The permittee is a solid waste permit holder subject 10 federal solid waste management requirements
contained in 40 CFR, Part 258 as of the effective date of these rules ("Subtitle D), and violates any rule or
standard adopted or permit or order issued under ORS Chapter 459 and applicable to the permittee;

(f) The permittee has an air contaminant discharge permit and violates any State Implementation Plan
requirement contained in the permit;

(g) The requirement to provide such notice would disqualify a state program from federal approval or
delegation;

(h) For purposes of this section, "permit" includes permit renewals and modifications and no such renewal
or modification shall result in the requirement that the Department provide the permittee with an
additional advance warning if the permittee has received a Notice of Permit Violation, or other formal
enforcement action with respect to the permit within 36 months.

[Publications: The publication(s) referred to or incorporated by reference in this rule are available from
the Department of Environmental Quality.]

Stat. Auth.: ORS Ch. 468

Stats. Implemenied: ORS

Hist.: DEQ 78, f. 9-6-74, of. 9-25-74, DEQ 25-1979, f. & ef. 7-5-79;, DEQ 22-1984, f. & ef. 11-8-84; DEQ
16-1985, f. & ef. 12-3-85; DEQ 22-1988, I. & cert. ¢f. 9-14-88; DEQ 4-1989, £ & cert. ¢f. 3-14-89; DEQ
15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert, ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94
340-001-0041

Enforcement Actions

(1) Notice of Noncompliance (NON):

(2) Informs a person of a violation, and the consequences of the violation or continued non-compliance.
The notice may state the actions required to resolve the violation and may specify a time by which
compliance is to be achieved and that the need for formal enforcement action will be evaluated,;

(b) Shall be issued under the direction of a Manager or authorized representative;

(c) Shall be issued for all classes of documented violations, unless the violation js a continning violation
for which the person has received a prior NON and the continuing violation is documented pursuant to a

Department-approved investigation plan or Order, and the person is in compliance with the Department-
approved investigation plan or Qrder.

(2) Notice of Permit Violation (NFV):

(a) Is issued pursuant to OAR 340-012-0040;

(b) Shall be issued by a Regional Administrator or authorized representative;

(c) Shall be issued for the first occurrence of a documented Class One violation which is not excepted

under OAR 340-012-0040(2), or the repeated or continuing occurrence of decumented Class Two or
Three violations where a NON has failed to achieve compliance or satisfactory progress toward
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compliance. A permitiee shall not receive more than three NONs for Class Two violations of the same
permit within a 36 month period without being issued an NFV.

(3) Notice of Civil Penalty Assessment (CPA):
(a) Is issued pursuant to ORS 468,130, and OAR 340-012-0042 and 340-012-0045;
(b) Shall be issued by the Director-or-authorized-representative;

(c) May be issued for the occurrence of any Class of documented violation that is not limited by the NPV
requirement of OAR 340-012-0040(2).

(4) Order:
(a) Is issued pursuant to ORS Chapters 183, 454, 459, 465, 466, 467, 468, 468A, or 468B;
(b) May be in the form of a Commission or Department Order, or any written order that has been

consented to in writing by the parties adversely affected thereby including but not h{[lj,t“@_d to a Stipulation
andFinal- Mutyal Agreement and Order (SFGMAQ):

(A) Commission Orders shall be issued by the Commission, or the Director on behalf of the Commission;
(B) Department Orders shall be issued by the Director-er-autherized-representative;

(C) All other Orders:;

(i) May be negotiated;

(i) Shall be signed by the Director-er-authorized representative and the authorized representative of cach
other party.

(c) May be issued for any Class of violation.

(5) The enforcement actions described in sections (1) through (4) of this rule in no way limit the
Department or Commission from seeking legal or equitable remedics as provided by ORS Chapters 454,
459, 465, 466, 467, 468, 468A, and 468B.

Stat. Auth.: ORS Ch. 454, 459, 465, 466, 467, 468, 468A & 468B

Stats. Implemented: ORS

Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert.
ef. 8-11-92; DEQ 4-199%4, f. & cert, ef. 3-14-94

340-012-0042
Civil Penalty Schedule Matrices

In addition to any liability, duty, or other penalty provided by law, the Director may assess a civil penalty
for any violation pertaining to the Commission's or Department's statutes, rules, permits or orders by
service-of a written notice of assessment of civil penalty upon the Respondent. Except for civil penalties
asscssed under OAR 340-012-0048 and 340-012-0049, the amount of any civil penalty shall be
determined through the use of the following matrices in conjunction with the formula contained in OAR
340-012-0045;
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(1) $10,000 Matrix
<—-----—---Magnitude of Violation
Class of Major Moderate Minor
Violation

Class I $6000 $3000 $1000
Class IT $2000 $1000 $ 500
Class III $ 500 $ 250 $ 100

(a) No civil penalty issued by the Director pursuant to this matrix shall be less than $50 dollars or more
than $10,000 dollars for each day of each violation. This matrix shall apply to the following

(b) Any violation related to air quality statutes, rules, permits or orders, except for the selected open
burning violations listed in section (3) below;

(c) Any violation related to ORS 164,785 and water quality statutes, rules, permits by a person having or
needing a Water Pollution Control Facility permit, or orders, violations of ORS Chapter 454 and on-site
sewage disposal rules by a person performing sewage disposal services;

(d) Any violation related to underground storage tanks statutes, rules, permits or orders, except for failure
to pay a fec due and owing under ORS 466.785 and 466.795;

(¢) Any violation related 1o hazardous waste management statutes, rules, permits or orders, except for
violations of ORS 466,890 related to damage to wildlife;

(f) Any violation related to oil and hazardous material spill and release statutes, rules, or orders, except
for negligent or intentional oil spills;

{g) Any violation related to polychlorinated biphenyls management and disposal statutes;
(h) Any violation of ORS Chapter 465 or environmental cleanup rules or orders;
(i) Any violation of ORS Chapter 467 or any violation related to noise control rules or orders;

{j) Any violation of ORS Chapier 459 or any violation related to solid waste statutes, mles, permits, or
orders;

{k) Any violation of ORS Chapter 4594, except as provided in section (4) of this rule and except any
violation by a city, county or metropolitan service district of failing to provide the opportunity to recycle as
required by law; and

{(2) In addition to any other penalty provided by law, any person cansing an oil spill through an intentional
or negligent act shall incur a civil penalty of not less than $100 dollars or more than $20,000 dollars, The

amount of the penaity shall be determined by doubling the values contained in the matrix in section (1) of

this rule in conjunction with the formula contained in OAR 340-12-045.

(3) $2,500 Matrix
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<-—---———-Magnitude of Violation
Class of Major Moderate Minor
Violation
Class I $2500 $1000 $500

| Class II $ 750 $ 500 $200
Class II1 $ 250 $ 100 § 50

(a) No civil penalty issued by the Director pursuant to this matrix shafl be less than $50. The total civil
penaliy may exceed $2,500 for each day of each violation, but shall not exceed $10,000 for each day of

each violation, This matrix shall apply to the follgwing:

(bA) ?his-ma{m&—shall—be—aﬂp}ted—te—a  Any violation related to on-site sewage statutes, rules, permits, or
orders, other than viclations by a person performing sewage disposal services or by a persen having or
needing a Water Pollution Control Facility permit;

(B) Any andferviolations of the Department's Division 23 open burning rules, excluding all industrial
open burning violations, and violations of QAR 340-23-042(2) where the volume of the prohibited
materials burned is greater than or equal {o twenty-five cubic yards. In cases of the open burning of tires,
this matrix shall apply only if the number of tires burned is less than fifteen. The matrix set forth in
section (1) of this rule shall be applied to the open burning violations excluded from this section.

{4) $1,000 Matrix

Commmmmmemn Magnitude of Viclation

Class of Major Moderate Minor

Violation

Class I $1,000 $750 $500

Class I $ 750 $500 $250

Class IIL $ 250 $150 $ 50

(a) No civil penalty issued by the Director pursuant to this matrix shall be less than $30 or mere than
$1,000 for each day of each violation,

(b) This matrix shall apply to any violation of 1aws, rules or orders relating to rigid plastic containers;
except for violation of the labeling requirements under OAR 459A.675 through 459A.685 and for rigid

of thisrale.
(5) $500 Matrix
<=-—m-—--Magnitude of Violation

Class of Major Moderate Minor
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Violation

Class 1 $400 $300 $200
Class IT $300 $200 $100
Class ITI $200 $100 $ 50

(a) No civil penalty issued by the Director pursuant to this matrix shall be less than $50 dollars or more
than $500 dollars for each day of each violation. This matrix shall apply to the following types of
violations:

(b) Any violation of laws, rules, orders or permits relating to woodstoves, except violations relating to the
sale of new woodstoves; '

{c) Any violation by a city, county or metropolitan service district of failing to provide the opportunity to
recycle as required by law; and

(d) Any violation of ORS 468B.480 and 468B.485 and rules adopted thereunder relating to the financial
- assurance requiremenis for ships transporting hazardous materials and oil.

Stat. Auth.: ORS Ch. 454, 459,995, 456, 465, 466, 467, 468.020, 468.035, 468.869, 468.870, 468.996,
Ch. 468A & 468B

Stats. Implemented: ORS 459.995, 459A.655, 459A.660, 459A.685 & 468.035

Hist.: DEQ 4-1989, . & cert. ef. 3-14-89; DEQ 15-1990, I. & cert. ef. 3-30-90; DEQ 33-1990, f. & cert.
ef. 8-15-90; DEQ 21-1992, f. & cert. ef, 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 9-1996, f. &
cert. ¢f. 7-10-96 )

340-012-0045
Civil Penalty Determination Procedure

(1) When determining the amount of civil penalty to be assessed for any violation, other than violations of
ORS 468.996, which are determined according to the procedure set forth below in QAR 340-012-049(8),
the Director-er-authorized-representative shall apply the following procedures:

{(a) Determine the class and the magnitude of each violation:
{A) The class of a violation is determined by consulting OAR 340-012-030 to 340-012-073;

(B) The magnitude of the violation is determined by first consulting the selecied magnitude categories in
OAR 340-012-0090. In the absence of a selected magnitude, the magnitude shall be moderate unless:

(i) If the Department finds that the violation had a significant adverse impact on the environment, or
posed a significant threat to public health, a determination of major magnitude shall be made. In making a
determination of major magnitude, the Department shall consider all available applicable information
including such factors as: The degree of deviation from the Commission's and Department's statutes,

rules, standards, permits or orders, concentration, volume, percentage, duration, toxicity, and the extent of
the effects of the violation. In making this finding, the Department may consider any single factor to be
conclusive for the purpose of making a major magnitude determination;
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(ii) If the Department finds that the violation had no potential for or actual adverse impact on the
environment, nor posed any threat to public health, or other environmental receptors, a determination of
minor magnitude shall be made. In making a determination of minor magnitude, the Department shall
consider all available applicable information including such factors as: The degree of deviation from the
Commission's and Department's statutes, rules, standards, permits or orders, concentration, volume,
percentage, duration, toxicity, and the extent of the effects of the violation. In making this finding, the
Department may consider any single factor to be conclusive for the purpese of making a minor magnitude
determination,

(b) Choose the appropriate base penalty (BP) established by the mairices of QAR 340-012-0042 after
determining the class and magnitude of each violation;

) Starting with the base penalty, determine the amount of penalty through application of the formula;
BP+[{.1xBP)(P+H+O+R+C)|+EB
where:

{A) "P" is whether the Respondent has any prior significant actions relating to statutes, rules, orders and
permits pertaining to environmiental quality or pollution control. A yiclation is deemed to have become a
Prior Significant Action on the date of the issuance of the first Formal Enforcement Action in which it ig
cited. For the purposes of this determination, violations that were the subject of any prior significant
actions that were issued before the effective date of the Division 12 rules as adopted by the Commission in
March 1989, shall be classified in accordance with the classifications set forth in the March 1989 rules to
ensure ¢quitable consideration of all prior significant actions, The valucs for "P" and the finding which

supports each are as follows:

(i) 0 if no prior significant actions or there is insufficient information on which to basc a finding;
(ii) 1 if the prior significant action is one Class Two or two Class Threes;

(iii) 2 if the prior significant action(s) is one Class One or equivalent;

{(iv) 3 if the prior significant actions are two Class One or equivalents;

(v} 4 if the prior significant actions are three Class Ones or equivalents;

(vi) 5 if the prior significant actions are four Class Ones or equivalents;

(vii) 6 if the prior significant actions are five Class Ones or equivalents;

(viii) 7 if the prior significant actions are six Class Ones or equivalents;

(ix) 8 if the prior significant actions are seven Class Ones or equivalents;

(x) 9 if the prior violations significant actions are eight Class Ones or equivalents;

(xi) 10 if the prior significant actions are nine Class Ones or equivalents, or if any of the prior significant
actions were issued for any violation of ORS 468.996;

{xii) In deiermining the appropriate value for pnor significant actions as listed above, the Department
shall reduce the appropriate factor by:
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{D) A value of 2 if the date of issuance of all the prior sxgmﬁcant actions arc greater than three years old
but-less-than-five-years-old; or

{ID A value of 4 if the date of issuance of all the prior significant actions are greater than five years old.
(III) In making the above reductions, no finding shall be less than zero.

(xiii} Any prior significant action which is greater than ten years old shall not be included in the above
determination;

(xiv) A permittee, who would have received a Notice of Permit Violation, but instead received a civil
penalty or Department Order because of the application of QAR 340-012-0040(2)(d), {e), (D), or {g) shall
not have the violation(s) cited in the former action counted as a prior significant action, if the permittee
fully complied with the provisions of any compliance order contained in the former action.

(B) "H" i is past%nstenyef»me Respendenﬁwmkmgwfeastbleﬂpsm—pmedmneeessaw
e g d-in-any Respondent’s hlstogg in correcting prior significant

combination of the "P" factor and the "H" factor be a value less than Z2r0, In such cases where the sum of
the "P" and "H" values is a negative numeral the finding and determination for the combination of these
two factors shall be zero. The values for "H" and the finding which supports each are as follows:

(i) -2 if Respondent took all feasible steps to correct each-violation-contained-in the majority of all any
prior significant actiong;

(ii) 0 if there is no prior history or if there is insufficient information on which 1o base a finding.

(C) "O" is whether the violation was repeated or continuous. The values for "Q" and the finding which
supports each are as follows:

(i) 0 if the violation existed for one day or less and did not recur on the same day, or if there is insufficient
information on which to base a finding;

(ii) 2 if the violation existed for more than one day or if the violation recurred on the same day.

(D) "R" is whether the violation resulted from an unavoidable accident, or a negligent, intentional or
flagrant act of the Respondent, The values for "R" and the finding which supports each are as follows:

(i) 0 if an unavoidable accident, or if there is insuﬁicient information to make a finding;
(ii) 2 if negligent;

(iii) 6 if intentional; or

(iv) 10 if flagrant,

(E) "C" is the Respondent's cooperativeness and efforts to correct the violation, The values for "C" and the
finding which supports each are as follows:

(@@ -2 if Respondent was cooperative and took reasonable ¢fforts to correct a the violation, took reasonable -
affirmative efforts to-er minimize the effects of the violation, or took extraordinary effotts to ensure the
violation would not be repeated;

Attachment A; Page 10 |




(ii) O if there is insufficient information to make a finding, or if the violation or the effects of the violation
could not be corrected,

(iii) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or
minimize the effects of the violation,

(F) "EB" is the approximated doliar sum of the economic benefit that the Respondent gained through
noncompliance. The Department or Commission may assess “EB” whether or not it applies the civil
penalty formula above to determine the gravity and magnitude-based portion of the civil penalty, increase
the-penalty-by-the-appreximated-deHar-sum-of the-economic benefit, pr0v1ded that the sum penalty does
not exceed the maximum allowed for the violation by rule or statute. Afier-determini o-penal
and—appbtmgthe«cwﬂ»feﬂmﬁa-ﬁen&lw-abeva t&detemneihegmm!—m&gmﬂ:de—base@w&enef—ﬂae
eivil penalty-"EB" is to be determined as follows:

(i) Add io the formula the approximate dollar sum of the economic benefit gained through
noncompliance, as calculated by determining both aveided costs and the benefits obtained through any
delayed costs, where applicable;

(ii) The Department need not calculate nor address the economic benefit component of the ¢ivil penalty
when the benefit obtained is de minimis;

(iii) In determining the economic benefit component of a civil penaliy, the Department may use the U.S.
Eavironmental Protection Agency's BEN computer model, as adjusted annually to refiect changes in
matginal tax rates, inflation rate and discount rate. With respect to significant or substantial change in the
model, the Department shall use the version of the model that the Department finds will most accurately
calculate the economic benefit gained by Respondent's noncompliance. Upon request of the Respondent,
the Department will provide Respondent the name of the version of the model used and respond to any
reasonable request for information about the content or operation of the model. The model's standard
values for income tax rates, inflation rate and discount rate shall be presumed to apply to all Respondents
unless a specific Respondent can demonstrate that the standard value does not reflect that Respondent's
actual circumstance, Upon request of the Respondent, the Department will use the model in determining
the economic benefit component of a civil penalty,

(iv) As stated above, under no circumstances shall the imposition of the econemic benefit component of
the penalty result in a penalty exceeding the statutory maximum allowed for the vielation by rule or
statute. When a violation has extended over more than one day, however, for determining the maximum
penalty allowed, the Director may treat the violation as extending over at least as many days as necessary
to recover the economic benefit of noncompliance. When the purpose of treating a violation as extending
over more than one day is to recover the economic benefit, the Department has the discretion not to
impose the gravity and magnitude-based portion of the penalty for more than one day.

(2) In addition to the factors listed in section (1) of this rule, the Director may consider any other relevant
rulg of the Commission and shall state the effect the consideration had on the penalty. On review, the
Commission shall consider the factors contained in section (1) of this rule and any other refevant rule of
the Commission,

In determining a civil penatty, the Director may reduce enaliy b amount the Director deems
appropriatc when the person has voluntarily disclosed the violation to the Department. In deciding
whether a violation has been voluntarilv disclosed, the Director mav take into account any conditions the

(a) Discovered through an environmental a audltmg program or a systematic compliance program:
(). Voluntarily discovered,
(c) Promptly disclosed;

(d) Discovered and disclosed independently of the government or a third party;
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[(3)] Corrected and remedied;

(9} Prevenied from recurrence;
(2) Not repeated:
(h) The cause of significant harm to human health or the environment; and

() Disclosed and corrected in a cooperative manner.

(3) The Department or Commission may reduce any penalty based on the Respondent's inability to pay the
full penalty amount, If the Respondent seeks to reduce the penalty, the Respondent has the responsibility
of providing to the Department or Commission documentary evidence concerning Respondent's inability
to pay the full penalty amount:

{a) When the Respondent is currently unable to pay the full amount, the first option should be to place the
Respondent on a payment schedule with interest on the unpaid balance for any delayed paymenis. The
Department or Commission may reduce the penalty only after determining that the Respondent is unable
to meet a long-term payment schedule;

(b} In determining the Respondent's ability to pay a civil penalty, the Department may use the U.S,
Environmental Protection Agency's ABEL computer model to determine a Respondent's ability to pay the
full civil penalty amount. With respect to significant or substantial change in the model, the Department
shall use the version of the model that the Department finds will most accurately calculate the
Respondent's ability to pay a civil penalty. Upon request of the Respondent, the Department will provide
Respondent the name of the version of the model used and respond to any reasonable request for
information about the content or operation of the model;

{c) In appropriate circumstances, the Department or Comission may impose a penalty that may result in
a Respondent going out of business, Such circumstances may include situations where the violation is
intentional or flagrant or situations where the Respondent's financial condition poses a serious concern
regarding the ability or incentive to remain in compliance.

Stat. Auth.: ORS Ch. 468

Stats. Implemented: ORS

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & f. 11-8-84; DEQ 22-1988, f. & cert. ef. 9-14-
88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef 3-30-90; DEQ 21-1992, £ & cert. ef.
8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94

340-012-0048

Stipulated Penalties

Nothing in OAR Chapter 340, Division 12 shall affect the ability of the Commission or Director to
include stipulated penaltics in a Stipulation-andFinal-Mutual Agreement and Order, Consent Order, |
Consent Decrec or any other agreement issued under ORS Chapters 183, 434, 459, 465, 466, 467, 468,
468A, or 468B, '

Stat, Auth.; ORS Ch, 454, 459.995, Ch. 465, 466, 467, 468.020, 468.996, Ch. 468A & 468B

Stats. Implemented: ORS

Hist.: DEQ 4-1989, f. & cert. ef. 3-14-8%; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert.
ef. 8-11-92

340-012-0050
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Air Quality Classification of Violations
Violations pertaining to air quality shall be classified as follows:
(1) Class One:

(a) Violation of a requirgment or condition of a Commission or Departinent Order, or variance;

{b) Constructing or operating a source without the appropriate permit;

(c) Modifying a source with an Air Permit without first notifying and receiving approval from the
Department;

() Failure to install control equipment or meet performance standards as required by New Source
Performance Standards under QAR 340 Diviston 25 or National Emission Standards for Hazardous Air
Pollutant Standards under QAR. 340 Division 32:

(d) Violation of a compliance schedule in a permit; .

{e) Exceeding an—allewabl& a hazardous air pollutant emission Iimitationlevel-of a-hazardeous-air
poliutant;

- {f) Exceeding an emissien-er-opacity or criteria potlutant emission limitation in a permit, rule or order

lisnitation-for-a-criterin-poHutant-by a factor of greater than or equal to two times the limitation—within
ten-ldlemeters-of oither-a Non-Attainment-Aven-or a-Class I-Area-for-that-eriteria-pelutant;

(g) Exceeding the annual emission limitations of a permit, rule or order;

(h) Failure to perform testing, or monitoring, required by a permit, rule or order _that results in failure to
. show compliance with an ¢mission limitation or a performance standard;

(i) Systematic failure to keep records required by a permit, rule or order;

(j) Failure to submit semi-annual Compliance Certifications or Oregon Title V Annual Operating Report;

(k) Failure to file a timely application for an Oregon Title V Operating Permit pursuant to OAR. 340-028-
2120,

(I} Exceedances of operating limitations that limit the potential to emit of a synthetic minor source and
that result in emissions above the Oregon Title V Operating Permit permitting thresholds pursuant to
OAR 340-028-0110;

(m) Causing emissions that ar¢ a hazard to public safety;

(n) Failure to comply with Emergency Action Plans or allowing excessive emissions during emergency
episodes;

(o) Violation of a work practice requirement for asbestos abatement projects which causes a potential for
public exposure to asbestos or release of asbestos into the environment;

(p) Storage or accumulation of friable asbestos material or asbestos-containing waste material from an

asbestos abatement project which causes a potential for pubhc exposure to asbestos or releasc of asbestos
into the environment;
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(q) Visible emissions of asbesios during an asbestos abatement project or during collection, processing,
packaging, transportation, or disposal of asbestos-containing waste material,

(r) Conduct of an asbestos abatement project by a person not licensed as an asbestos abatement contractor;

(s) Violation of a disposal requirement for asbestos-containing waste material which causes a potential for
public exposure (o asbestos or release of asbestos into the environment;

(t) Advertising to sell, offering to sell or selling a non-certified woodstove;

(u) Hlegal-eOpen burning of materials which are prohibited from being open burned anywhere in the State

by in-vielatien-of OAR 340-023-0042(2);

or-340-026-0055(4);

Gor-Causing-or-allowing -any propane-flaming
Hohway-or-Roadway-specifiedin OARS

ﬁfsbng-a-w}id-mpane—ﬂaﬁﬁng-m-}aem&t';

(aa)-Stack-or-pile-burning-grass seed-or-cereal-grain-crop residue-without first- obtaining valid stack-or-pile
busai i _

in-effect;

(ce)-Causing-or-allowing propane flaming-which-results-in-sustained open-Hame-in-a-fire-sufety-buffer

OO

& & i Ty

£l

(dd) Failure to install vapor recovery piping in accordance with standards set forth in QAR Chapter 340,
Division 150;

(ec) Installing vapor recovery piping without first obtaining a service provider license in accordance with
requirements set forth in QAR Chapter 340, Division 160;

(ff) Submitting falsified actual or calculated emission fec data;
(gg) Failure to provide access to premises or records when required by law, rule, permit or order;

(hh) Any violation related to air quality which causes a major harm or poses a major risk of harm to
public health or the environment.

(2) Class Two:
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(a) Unless otherwise classified, Eexceeding an emission limitations, other than an annual emission
limitation, or exceeding an opacity limitations by more than five percent opacity in permits or niles;

(b) Violating standards in permits or rules for fugitive emissions, particulate deposition, or odors;

(c) Failure to submit a complete Air Contaminant Discharge Permit application 60 days prior to permit
expiration or prior to modifying a source;,

() Failure to maintain on site records when required by a permit to be maintained on site;
(e) Exceedances of operating limitations that limit the potential to emit of a synthetic minor source that do

not result in emissions above the Oregon Title V Operating Permit permitting thresholds pursyant to OAR
340-028-0110;

() Failure to perform testing or monitoring required by a permit, rule or order unless otherwise classified.

(f) Illegal open burning of agricultural, commercial, construction, and/er-demolition, and/or-agricultural
waste industrial waste except for open burning in violation of QAR 340-023-0042(2);

(g) Failing to comply with notification and reporting requirements in a permit;
(h) Failure to comply with asbestos abatement licensing, certification, or accreditation requirements;

(i) Failure to provide notification of an asbestos abatement project;

potential for public exposure 10 asbestos and does not release asbestos into the environment:

( ) Violation of a disposal requirement for asbestos-containing waste material that does not cause a

{ ) Failure to perform a final air clearance test or submit an asbestos abatement project air ¢learance
report for an asbestos abaterent project.

{j) Failure to display permanent labels on a certified woodstove;
(k) Alteration of a permanent label for a certified woodstove;
() Failure to use Department-approved vapor control equipment when transferring fuel,

{m) Operating a vapor recovery system without first obtaining a piping test performed by a licensed
service provider as required by OAR Chapter 340, Division 16(;

(n) Failure to obtain Department approval prior to installing a Stage II vapor recovery system not already
registered with the Department as specified in Department rules;

o) Eailure-to-actively-extinguish-all- lames-and-major-simoke sources fronr-open-feld-orstack-buming
when-prohibition-conditions-ate-imposed by-the-Department-or when-instructed-to-de-so-by-an-agent-or
employee-of the Department;

(p)-Causing-or-alHowing-a-prepane
an-open-flame-to-be-sustained:
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(q) Installing, servicing, repairing, disposing of or otherwise treating automobile air conditioners without
recovering and recycling chlorofluoro-carbons using approved recovery and recycling equipment;

(r) Selling, or offering to sell, or giving as a sales inducement any aerosol spray product which contains as
a propellant any compound prohibited under ORS 468A.655;

{s) Selling any chlorofluorocarbon or halon containing product prohibited under ORS 468A.635;

(t) Failure to pay an emission fee;

{v) Submitting inaccurate emission fee data;

(w) Violation of OAR 340-022-0740 or 340-022-0750(1), by a person who has performed motor vehicle
refinishing on 10 or more on-road motor vehicles in the previous 12 months,

(x) Any violation related to air quality which is not otherwise classified in these rules.
(3) Class Three:

{) Failure to perform testing. or monitoring required by a permit, rule or erder where missing daia can be

reconstructed to show compliance with standards. emission limitations or underlying requirements;

(a) Illegal residential open burning;
(b) Improper notification of an asbestos abatement project;

() Failure 1o submit a completed renewal application for an asbestos abatement license in a timely
mannet;

- ——— st ead:

(c) Failure to display a temporary label on a certified woodstove;
(d) Exceeding opacity limitation in permits or rules by five percent opacity or less.

{e) Violation of QAR 340-022-0740 or 340-022-0750(1), by a person who has performed motor vehicle
refinishing on fewer than 10 on-road motor vehicles in the previous 12 months.

Stat. Auth.: ORS Ch. 468A

Stats Implemented: ORS 468.020 & 468A.025

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 5-1980, f. & ef. 1-28-80; DEQ 22-1984, f. & ef. 11-8-84; DEQ
22-1988, . & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90;
DEQ 31-1990, f. & cert. ef. 8-15-90; DEQ 2-1992, f. & cert. ef. 1-30-92; DEQ 21-1992, f. & cert. of. 8-
11-92; DEQ 19-1993, . & cert. ef, 11-4-93; DEQ 20-1993(Temp), f. & cert, ef. 11-4-93; DEQ 4-1994, £,
& cert. cf. 3-14-94; DEQ 13-1994, {. & cert. ef. 5-19-94; DEQ 21-1994, f, & cert. cf. 10-14-94; DEQ 22-
1996, . & cert, ef. 10-22-96 '

340-012-0052

Noise Control Classification of Violations

Violations pertaining to noise control shall be classified as follows:

Attachment A, Page 16




(1) Class Ong:

| (a) Violation of a requirement or condition of a Commission or Department order or variance;

(b) Violations that exceed noise standards by ten decibels or more;
(c) Exceeding the ambient degradation rule by five decibels or more; or
(d) Failure to submit a compliance schedule required by OAR 340-035-0035(2);

(e) Operating a motor sports vehicle without a properly installed or well-maintained muffler or exceeding
the noise standards set forth in QAR 340-035-0040(2);

() Operating a new permanent motor sports facility without submiiting and receiving approval of
projected noise impact boundarics;

(g) Failure to provide access to premises or records when required by law, rule, or order;
(h) Violation of motor racing curfews set forth in QAR 340-035-0040(6);

(i) Any violation related to noise control which causes a major harm or poses a major risk of harm to
public health or the environment,

(2) Class Two:
{a) Violations that exceed noise standards by three decibels or morg;

(b} Advertising or offering to sell or selling an uncertified racing vehicle without displaying the required
notice or obtaining a notarized affidavit of sale;

{c) Any violation related to noise control which is not otherwise classified in these rules.
{3) Violations that exceed noise standards by one or two decibels are Class IH violations.
Stat. Auth.; ORS 459.995, Ch. 466, 467, 468.020 & 468.996

Stats. Implemented; ORS

Hist.: DEQ 101, f. & ef. 10-1-75; DEQ 22-1984, . & ef. 11-8-84; DEQ 4-1989, I. & cert, ef. 3-14-89;
DEQ 15-1990, f. & cert, ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92

340-012-0055

Water Quality Classification of Violaﬁons

Violations pertaining to water quality shall be classified as follows:
(1) Class One:

| (@) Violation of a requirement or condition of a Commission or Department Order;

() Causing pollution of waters of the State;
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() Reducing the water quality of waters of the State below water guality standards;

(b) Any discharge of waste that enters waters of the state, either without a waste discharge permit or from
a discharge point not authorized by a waste discharge permit;

(c) Failure to comply with statute, rule, or permit requirements regarding notification of a spill or upset
condition which results in a non-permitted discharge to public waters;

(d) Violation of a permit compliance schedule;
{e) Any violation of any pretreatment standard or requirement by a user of a municipal treatment works
which either impairs or damages the treatment works, or causes a major harm or poses a major risk of
harm to public health or the environment;

eration of a disposal system without first obtaining a Water Pollution Control Facility Permit;

() Failure to provide access to premises or records when required by law, rule, perniit or order;

{g) Failure of any ship carrying oil to have financial assurance as required in ORS 468B.300 - 468B.335
or rules adopted thereunder;

(h) Any violation related to water quality which causes a major harm or poses a major risk of harm 1o
public health or the environment.

() Unauthorized changes, modifications, or alterations fo a facility operating under a WPCF or NPDES
permit,

() Intentionally submitting false information;

(2) Class Two:

(a)y Operation-of-a-disposal-system-without-first-cbtaining-a-Water Pollution-Contrel Facility Permit;

{b) Failure to submit a report or plan as required by rule, permit, or license, except for a report required by
permit compliance schedule;

{c) Any violation of OAR Chapter 340, Division 49 regulations pertaining to certification of wastewater
system operator personnel unless otherwise classified:

{(d) Placing wastes such that the wastes are likely to enter public waters by any means;,

(e) Failure by any ship carrying oil to keep documentation of financial assurance on board er on file with
the Department as required by ORS 468B.300 - 468B.335 or rules adopted thereunder;

() Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage into, a
Department-approved system unless ptherwise classified in QAR 340-12-055 or 340-12-060;

() Any violation of a management, monitoring, or operational plan established pursuant to a waste

discharge permit, that is not otherwise classified in these rules.

{f) Any violation related to water quality which is not otherwise classified in these rules.
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(3) Class Three:

(a) Failure to submit a discharge monitoring report on time;

{b) Failure to submit a complete discharge monitoring report;

(c) Exceeding a waste discharge permit biochemical oxygen demand (BOD), carbonaceous biochemical
oxygen demand (CBOD), or total suspended solids (TSS) limitation by a concentration of 20 percent or
less, or exceeding a mass loading limitation by ten percent or less;

(d) Violation of a removal efficiency requirement by a factor of less than or equal to 0.2 times the number
value of the difference between 100 and the applicable removal efficiency requirement (e.g., if the
requirement is 65 percent removal, 0.2 (100-65) = 0,2(35) = 7 percent; then 7 percent would be the
maximum percentage that would qualify under this rule for a permit with a 65 percent removal efficiency
requirement), .

(¢) Violation of a pH requirement by less than 0.5 pH.

Stat. Auth.: ORS 459.995, Ch. 466, 467, 468.020 & 468.996

Stats. Implemented: ORS

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 17-1986, f. & of. 9-18-86;
DEQ 22-1988, £. & cert. of. 9-14-88; DEQ 4-1989, {. & cert ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-
90; DEQ 21-1992, f. & cert. ef. 8-11-92

340-012-0060

On-Site Sewage Disposal Classification of Violations

Violations pertaining to On-Site Sewage Disposal shall be classified as follows:

(1) Class One:

(a) Violation of a requirement or condition of a Commission or Department order;

(b) Performing, advertising or repfesenting one's self as being in the business of performing sewage
disposal services without first obtaining and maintaining a current sewage disposal service license from
the Department;

(c) Installing or causing to be installed an on-site sewage disposal system or any part thereof, or repairing
any part thereof, without first obtaining a permit;

(d) Disposing of septic tank, holding tank, chemical toilet, privy or other treatment facility contents ina
manner or location not authorized by the Department;

Operating or using an on-site sewage disposal system that is failing by discharging sewage or effluent;

(¢) Failure to provide access to premises or records when required by law, rule, permit or ordet;

() Any violations related to on-site sewage disposal which cause major harm or pose a major rigk of harm
to public health, welfare, safety or the environment,

(2) Class Two:
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(2) Installing or causing to be installed an on-site sewage disposal system, or any part thereof, or the
repairing of any part thereof, which fails to meet the requirements for satisfactory completion within 30
days after written notification or posting of a Correction Notice at the site;

(b) Operating or using a nonwater-carried waste disposal facility without first obtaining a letter of
authorization from the Agent;

(c) Operating or using a newly constructed, altered or repaired on-site sewage disposal system, or part
thereof, without first obtaining a Certificate of Satisfactory Completion;

{d) Providing any sewage disposal service in violation of any statute, rule, license, or permit, provided that
the violation is not otherwise classified in these rules;

{© Failing to obtain an authorization notice from the Agent prior to affecting change to a dwelling or
commercial facility that results in the potential increase in the projected peak sewage flow from the
dwelling or commercial facility in excess of the sewage disposal system's peak design flow;

(D Installing or causing to be installed a nonwater-carried waste disposal facility without first obtaining
written approval from the Agent;

() Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage into, a
Department approved on-site system; |

orn

effiuent-onto egred—s&ffaeeer-intﬁmfaee-pubﬁe—water;
(i) Any violation related to on-site sewage disposal which is not otherwise classified in these rules.

(3) Violations where the sewage disposal system design flow is not exceeded, placing an existing system

into service, or changing the dwelling or type of commercial facility, without first obtaining an

authorization notice are Class Three violations.

Stat. Auth.: ORS 459,995, Ch. 454, 466, 467, 468.020, 468.996 & Ch. 468B

Stats. Implemented: ORS

Hist.: DEQ 78, . 9-6-74, ef. 9-25-74; DEQ 4-1981, f, & ef. 2-6-81; DEQ 22-1984, f, & ef. 11-8-84; DEQ

22-1988, £ & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90;

DEQ 21-1992, f. & cert. cf 8-11-92

340-012-0065

Solid Waste Management Classification Of Violations

Violations pertaining to the management, recovery and disposal of solid waste shall be classified as
follows:

(1) Class One:

{a) Violation of a reguirement or condition of a Commission or Department Order, ‘ |

(b) Establishing, expanding, maintaining or operating a disposal site without first obtaining a regigtration
or permit;
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{c) Accepting solid waste for disposal in a permitted solid waste unit or facility that has been expanded in
area or capacity without first submitting plans to the Department and obtaining Department approval;

() Disposing of or authorizing the disposal of a solid waste at a location not permitted by the Department
to receive that solid waste;

{d) Violation of the freeboard limit which results in the actual overflow of a sewage sludge or leachate
lagoon;

(e) Violation of the landfill methane gas concentration standards;

(f) Violation of any federal or state drinking water standard in an aquifer beyond the solid waste boundary
of the landfill, or an alternative boundary specified by the Department;

(g) Violation of a permit-specific groundwater concentration limit, as defined in OAR 340-040-0030(3) at
the permit-specific groundwater concentration compliance point, as defined in QAR 340-040-0030(2)(e);

(h) Failure to perform the groundwater monitoring action requirements specified in OAR 340-040-
0030(5), when a significant increase (for pH, increase or decrease} in the value of a groundwater
monitoring parameter is detected;

(i) Impairment of the beneficial use(s) of an aquifer beyond the solid waste boundary or an alternative
boundary specified by the Department;

(i) Deviation from the Department approved facility plans which results in an aeﬂtalwsafety hazard, public

health hazard or damage to the environment;

(k) Failure to properly construct and maintain groundwater, surface water, gas or leachate collection,
treatment, disposal and monitoring facilities in accordance with the facility permit, the facility
environmental monitoring plan, or Department rules;

(D Eailure to collect, analyze and report ground-water, surface water or leachate quality data in
accordance with the facility permit, the facility environmental monitoring plan, or Department nales;

(m) Violation of a compliance schedule contained in a solid waste disposal or closure permit;
(n) Failure to provide access to premises or records when required by law, rule, permit or order;
(0) Knowingly disposing, or accepting for diSpOSal matenals p,x;ghbnted from dlSR___S_&l ata sohd waste

disposal site by statute. rule, permit or order u
acid batteries;

{p) Accepting, handling, treating or disposing of clean-up materials contaminated by hazardous
substances by a landfill in violation of the facility permit and plans as approved by the Department or the
provisions of QAR 340-093-0170(3);

{q) Accepting for disposal infectious waste not treated in accordance with laws and Department rules;
(r) Accepting for treatment, storage or disposal wastes defined as hazardous under ORS 466.005, et seq.,

or wastes from another state which are hazardous under the laws of that state without specific approval
from the Department;
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(s) Mixing for disposal or disposing of principal recyclable material that has been properly prepared and
source scparated for recycling;

{ ) Receiving special waste in violation of or without a Department approved Special Waste Management
Plan;

() Failure to follow a Department approved Quality Assurance/Quality Control (QA/QC) plan when
constructing a waste cell;,

() Failure to comply with a Department approved Remedial Investigation Workplan developed in
accordance with QAR 340-40-049; '

{ ) Failure to establish and maintain fingncial assurance as required by statute_rule, permit or order;

( ) Open burning in violation of QAR 340-023-0042(2);

(t) Any viclation related to the management, recovery and disposal of solid waste which causes major
“harm or poses a major risk of harm to public health or the environment.

(2) Class Two:
(a) Violation of a condition or term of a Letter of Authorization;

o)y knowingly-accepting for-disposal-or-dispesing-of a-material banned from-land disposal-under- ORS
459247 A 1 ified as Class L violations:
(c) Failure of a permitted landfill, solid waste incinerator or a municipal solid waste compost facility

operator or a2 metropolitan service district to report amount of solid waste disposed in accordance with the
laws and rules of the Department; '

{d) Failure to accurately report weight and type of material recovered or processed from the solid waste |
stream in accordance with the laws and rules of the Department; '

(e) Failure of a disposal site to obtain certification for recycling programs in accordance with the laws and
rules of the Department prior to accepting solid waste for disposal;

(f) Acceptance of solid waste by a permitied disposal site from a person that does not have an approved
solid waste reduction program in accordance with the laws and rles of the Department;

(g) Failure to combly with any solid waste permit requirement pertaining to permanent houschold
hazardous waste collection facility operations;

{h) Failure to comply with landfili cover requirements, including but not limited to daily, intermediate,
and final covers, and limitation of working face size;

(i) Unless otherwise classified Ffailure to comply with any plan approved by the Department;

to the Department;

(§) Failure to submit a permit rengwal application_180 days prior to the éxpiration date of the existing
© permit-in-aceordance-with-the laws-and-rules-of-the-Department;

() Failure to establish and maintain a facility operating record for a municipal solid waste landfill;
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{k) Any violation related to solid waste, solid waste reduction, or any violation of a solid waste permit not
otherwise classified in these rules.

(3) Class Three:
(a) Failure to post required signs;
(b) Failure to control litter;

{ ) Unless otherwise classified failure to notify the Department of any name or address change of the
owner or operator of the facility within ten days of the change,

Stat, Auth.: ORS Ch. 459,995, 466, 468.020, 466.996 & 468.020

Stats. Implemented: ORS 459.205

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 1-1982, f. & f. 1-28-82; DEQ 22-1984, f. & ef. 11-8-84, DEQ
22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, {. & cert. ef. 3-30-90;
DEQ 21-1992, £ & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94;, DEQ 26-1994, f. & cert. ef. 11-
2-94, DEQ 9-1996, f. & cert. ef, 7-10-96

340-012-0066

Solid Waste Tire Management Classification of Violations

Violations pertaining to the storage, transportation and management of waste tires or tire-derived products
shall be classified as follows:

(1) Class One;

(a) Violation of a requirement or condition of a Commission or Department Order;

() Systematic failure to maintain written records of waste tire generation and disposal as required:

(b) Disposing of waste tires or tire-derived products at an unauthorized site;
{c) Violation of the compliance schedule or fire safety requirements of a waste tire storage site permit;

(d) Hauling waste tires or advertising or representing one's self as being in the business of a waste tire
carrier without first obtaining a waste tire carrier permit as required by laws and rules of the Department;

(e) Hiring or otherwise using an unpermitted waste tire carrier 10 transport waste tires;

{ ) Failure to establish and maintain financial assurance as required by statute, rule, permit or order;

() Failure to provide access to premises or records when required by law, rule, permit or order;

{g) Any violation related to the storage, transporiation or management of waste tires or tire-derived
products which causes major harm or poses a major risk of harm to public health or the environment.

(2) Class Two:
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(3) Violation of a waste tire storage site or waste tire carrier permit other than a specified Class One or
Class Three violation;

() Failure to submit a permit renewal application prior to the expiration date of the existing permit

within the time required by statute, rule, or permit;

display required decals as described in a permitee’s waste tire cartier permit;

() Violation of a condition or term of a Letter of Authorization;

(c) Any violation related to the storage, transportation or management of waste tires or tire-derived
products which is not otherwise classified in these rules.

(3) Class Three:

{a) Failure to submit required annual reports in a timely manner;

(b) Failure to keep required records on use of vehicles;

{c) Failure to post required signs;

(d) Failure to submit a permit xenewal application in a timely manner;

(e) Failure to submit permit fees in a timely manner;

() Failure to maintain written records of waste tire disposal and generation,
Stat. Auth.: ORS 459.995, Ch. 466, 467, 468.020 & 468.996

Stats. Implemented: ORS

Hist,: DEQ 4-1989, f. & cert. ef, 3-14-89; DEQ 15-1990, f, & cert. ef, 3-30-90; DEQ 21-1992, f, & cert.
ef 8-11-92

340-012-0067
Underground Storage Tank and Heating Qil Tank Classification of Violations

Violations pertaining to Under-ground Storage Tanks and cleanup of petroleum contaminated soil at
heating oil tanks shall be classified as follows:

(1) Class One:
(a) Violation of a requirement or condition of a Commission or Department Order; |

(b} Failure to report a release or sugpected relgase from an under-ground storage tank or a heating oil tank |
as required by statute, rule or permit;

(c) Failure to initiate and complete the investigation or cleanup of a release from an underground storage
tank or a heating oil tank;
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(d) Failure to prevent a release from an underground storage tank;

() Failure to submit required reports from the investigation or cleanup of a release from an underground
storage tank or heating oil tank;

() Failure to provide access to premises or records when required by law, rule, permit or order;
(g) Placement of a regulated material into an unpermitted underground storage tank;

(h) Installation of an underground storage tank in violation of the standards or procedures adopted by the
Department;

{i) Failure to initiate and complete free product removal in accordance with QAR 340-122-0235;

() Failure-to-initinte and-complete-the-investigation-or cleanup-of a-release-from-a-heating-oil-tank;

(k) Providing installation, retrofitting, decommissioning, or testing services on an underground storage
tank or providing cleanup of petroleum contaminated soil at an underground storage tank facility without
first registering or obtaining an underground storage tank service providers license;

(1) Supervising the instailation, retrofitting, decommissioning, or testing of an underground storage tank
or supervising cleanup of petroleum contaminated soil at an underground storage tank facility without
first obtaining an underground storage tank supervisors license;

{m) Any other violation related to underground storage tanks or heating oil tanks or cleanup of petroleum
contaminated soil at heating oil tanks which poses a major risk of harm to public health and the
environment,

(2) Class Two:

(a) Failure to conduct required underground storage tank monitoring and testing activities;

(b} Failure to conform to operational standards for underground storage tanks and leak detection systems;

(c) Failure to oblain a permit prior 10 the installation or operation of an underground storage tank;

() Pecommissioning, installing, or retrofitting an underground storage tank or conducting a sojl matrix
cleanup without first providing the required notifications to the Department;

(d) Failure to properly decommission an uhderground storage tank;

(e) Providing installation, retrofitting, decommissioning or testing services on a regulated underground
storage tank or providing cleanup of petroleum contaminated soil at a regulated underground storage tank
that does not have a permit;

{f) Failure by a seller or distributor to obtain the tank permit number before depositing product into the
underground storage tank or failure to maintain a record of the permit numbers;

(8) Allowing the installation, retrofitting, decommissioning, or testing of an underground storage tank or

cleanup of petroleum contaminated soil at an underground storage tank by any person not licensed by the
department;

Attachment A, Page 25




(h) Allowing cleanup of petrolenm contaminated soil at a heating oil tank by any person not licensed by
the Department;

(i) Providing petroleum contaminated soil cleanup services at a heating oil tank without first registering or
obtaining a heating-eil-tank-soil matrix cleanup service provider license;

(i) Providing supervision of petroleum contaminated soil at a heating oil tank without first registering or
obtaining a heating-eil-tanle-soil matrix cleanup supervision license;

(k) Supervising petrolenm contaminated soil cleanup services at a heating oil tank without first registering
or obtaining a heating-eiank-soil matrix cleanup supervisor license;

(D) Failure to submit a corrective action plan (CAP) in accordance with the schedule or format established
by the Department pursuant to OAR 340-122-0250;

(m) Failure by the tank owner to provide the permit number to persons depositing product into the
underground storage tank;

{0} Any other violation related to underground storage tanks or heating oil tanks or cleanup of petroleum
contaminated soil at a heating oil tank that is not otherwise classified in these mles.

(3) Class Three:

{a) Failure of a new gwner of an underground storage tank to submlt an appilcatmn fora pg
modification or a new permit-when-an-underground sterage-tank-is-acquired by-a-new-owne

{b) Failure of a tank selier or product distributor to notify a tank owner or operator of the Department's
permit requirements;

{e) Pecommissioning-installing;-or relrofitting-an-underground-storage-tank-er-conducting-a-soil-matrix [
eapup-without nroviding therequired-notifications-o-the Department:

{d) Failure to provide information to the Departinent regarding the contents of an undex-ground storage

tank;

(e) Failure to maintain adequate decommissioning records.

Stat. Auth.; ORS Ch. 466

Siats. Implemented: ORS

Hist.: DEQ 2-1988, . 1-27-88, cert. ef. 2-1-88; DEQ 22-1988, f. & cert. ef, 9-14-88; DEQ 4-1989, f &

cert, ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 15-1991, f. & cert. ef. 8-14-91; DEQ 21-

1992, f. & cert, ef, 8-11-92; DEQ 4-1994, f. & cert. ef, 3-14-94

340-012-0068

Hazardous Wast¢ Management and Disposal Classification of Violations

Violations pertaining to the management and disposal of hazardous waste, including universal wastes,
shall be classificd as follows:
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(1) Class One;

(a) Violation of a requirement or condition of a Department or Commission order;

(b) Failure to make a complete and accurate hazardous waste determination of a residue as required by
OAR 340-102-01] earry-out-waste-analysis-for-a-waste-stream-of-to-properly-apply "knowledge-of
process”;

() Failure to have a waste analysis plan as required by 40 CFR 265.13:

(c) Operation of ing-a hazardous waste treatment, storage or disposal facility (TSD) without first obtaining

a permit or without having interim status pursuant to meeting-the-requirements-ef OAR 340-105-
0010(2)(a), ‘

(d) Accumulation of hazardous waste on site for longer than twice the applicable generator allowable on-
site accumulation period Failure-te-comply-with-the- 90-day-sterage limit by-a-fully regulated generator-or
80-day-storage-Hmit for-a-small quantity generator-where there-is-a-gross-deviation-from-the

requirement;

(e) Transporting or offering for transport Shipmeat—ef—hazardous waste for off-site shipment without first

preparing a manifest;

() Accepting for transport hazardous waste which is not accompanied by a manifest;

(f) Systematic failure of a hazardous waste generator to comply with the manifest system requirements;

(g) Failure to gubmit a manifest discrepancy report or exception reportsatisfy-manifest-diserepancy
reperting requirements;

(h) Failure to prevent the unknown entry or prevent the possibility of the unauthorized entry of person or
livestock into the waste management area of a TSD facility;

{i) Failure to manage preperly-haadle ignitable; reactive, or incompatible hazardous wastes as required
under 40 CFR Part 264 and 265.17(b)(1), (2), (3), (4) and (5);

(i) 1llegal disposal of hazardous waste;
(k) Disposal of hazardous waste in violation of the land dispesal restrictions;

{ ) Failure to contain waste pesticide or date containers of waste pesticide as required by QAR 340-109-

010(2):

{ ) Treating or diluting universal wasies in vioiation of 40 CFR 273.11, 273.31 or QAR 340-113-030(5);

() Use of empty non-rigid or decontaminated rigid pesticide containers for storage of food, fiber or water

(1) Mixing, solidifying, or otherwise diluting hazardous waste to circumvent land disposal restrictions;

(m) Incorrectly certifying a hazardous waste for disposal/ treatment in violation of the land disposal
restrictions;

(n) Failure to submit a Land Disposal noﬁﬁcationél, demonstration or certifications with a shipment of
hazardous waste as-required-by-land-disposal restrictiens;
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() Shipping universal waste to a site other than an off-site gollection gsite, destination facility or foreign
destination in violation of 40 CFR 273.18 or 273.38;

(o) Failure to comply with the hazardous waste tank integrity assessments and certification requirements; l

(p} Failure of an owner/operator of a TSD facility to have a closure and/or post closure plan and/or cost
estimates;

() Failure of an owner/operator of a TSD facility to retain an independent registered professional
engineer to oversee closure activities and certify conformity with an approved closure plan;

(r) Failure of an owner/operator of a TSD facility to establish or maintain financial assurance for closure |
and/or post closure care;

(s) Systematic failure of an owner/operator of a TSD facility or a generator of hazardous waste to conduct
unit-specific-and-general inspections;

{_) Failure of an owner/operator of a TSD facility or generator to promptly -asrequired-or-te-correct any
hazardous conditions discovered during an these-inspections;

() Failing to prepare a Contingency Plan;

(t) Failure to follow an emergency procedures contained in a Contingency Plan or other emergency
response plan when failure could result in serious harm;

(u} Storage of hazardous waste in a containers which is are-leaking or presenting a threat of release;

() Storing more than 100 containers of hazardous waste without complying with the secondary
containment requircments at 40 CFR 264,175

(v) Systematic failure to follow hazardous waste container labeling requircments or lack of knowledge of |
container contents;

(w) Failure to label a hazardous waste containers where such failure could cause an inappropriate |
response to a spill or leak and substantial harm to public health or the envirenment;

(x) Failure to date a hazardous waste containers with a required accumulation date or failure to document

length of time hazardous waste was accumulated;

() Failure to comply with the export requirements for hazardous wasies; ]

(z) Violation of any TSD facility permit, provided that the violation is equivalent to any Class I violation
set forth in these rules;

requirements, Treatment, Storage, Disposal and Recyeling facility annual reperting requirements and
QAR-340-102-0012; annual registration information;

-failure-to-comply-with-O

£bb)-Systematio AR-340-104-0075; Treatment;-Storage, Dispoesal-and-Recycling
Facility-annug d R340-102-00 annual-registration-information:

O AR

= v 3 v ry G 35
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{dd) Failure to properly install Installation-efinadeguate-groundwater monitoring wells such that
detection of hazardous waste or hazardous constituents that migrate from the waste management area

cannot be immediately be detected;

(ee) Failure to install any groundwater monitoring wells;

(ff) Failure 1o develop and follow a groundwater sampling and analysis plan using proper techniques and
procedures;

() Generating and treating, storing, disposing of, transporting, and/or offering for transportation,
hazardous waste without first obtaining an EPA Identification Number;

{ ) Systematic failure of a large-quantity hazardous waste generator or TSD facility to properly control
volatile organic hazardous waste emissions

(gg) Failure to provide access to premises or records when required by law, rule, permit or order;,

(hh) Any violation related to the generation, management and disposal of hazardous waste which causes
major harm or poses a major risk of harm to public health or the environment,

(2) Class two;

{ ) Failure to keep a copy_of the documentation used to determine whether a residue is a hazardous waste:

() Failure to label a tank or container of hazardous wastes with the words “Hazardous Waste,” “Pesticide
Waste,” “Universal Waste” or with oth_er words as reguired that identify the contents;

() Failure to comply with hazardous waste generator annual reporting requirements, Treatment, Storage,

Disposal and Recycling facility annual reporting requirements and annual registration information, unless

otherwise classified;

() Failing to keep a container of hazardous waste closed except when necessary to add or remove waste:

movement of personnel, fire protection equipment, spill control equipment, and decontamination:

() Accumulating hazardous waste on-site, without fully complying with the Personnel Training
requirements;

classified;

() Failure of a dry cleaner subject to ORS 465, to comply with the waste minimization reguirements in
ORS 465.505(1)(a-g);

requirements in QRS 465.505(3);

( ) Failure of a dry cleaner subject to ORS 463, to immediately report any release of dry cleaning solvent
in excess of 1 pound;
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{_) Any violation pertaining to the generation, management and disposal of hazardous waste which is not
otherwise classified in these rules is a Class Two violation,

(3) Class three:

() Accumulation of hazardous waste on site by a large-quantity generator for less than ten days over the
allowable on-gite accumulation period;

(). Accumulation of hazardous waste on site by a small-quantity generator for less than twenty days over
the allowable on-site accumulation period:

() Failure of a large-quantity generator of hazardous waste to retain signed copies of manifests for at least

three vears when less than 5% of the reviewed manifests are missing and the facility is able to obtain
copies during the inspection:

¢_) Failure of a small-quantity generator of hazardous waste 19 retain signed copies of manifests for at

lcast three years when only 3 of the reviewed manifests are missing and the facility is able to obtain copies
and submit them to the Department within 10 days of the inspection,

{ ) Failure to label only one container or tank which is less than 60 gailons in volume and in which

Waste.” “Universal Waste” or with other words as required that identify the contents:

() Failure of a large-quantity generator to retain copies of land disposal restriction notifications,

missing and the facility is able to obtain copies during the inspection;

() Failure of a small-quantity generator to retain copies of land disposal restriction notifications,

demonstrations, or certifications when 3 or fewer of the reviewed land disposal restriction notices missing
and the facility is able to obtain copies and submit them to the Department within 10 days of the
inspection;

() Failure to keep a container of hazardous waste located in a “satellite accumulation area” closed except
when necessary to add or remove waste, when only one container is open:

() Failure to properly label a container of pesticide-containing material for use or reuse as required by

[Publications: The publication(s) referred to or incorporated by reference in this rule are available from
the Department of Environmental Quality.]

Stat. Auth.: ORS 459.995, Ch. 466, 467, 468.020 & 468.996

Stats. Implemented: ORS

Hist.: DEQ 1-1982, f. & ¢f. 1-28-82; DEQ 22-1984, f. & ef. 11-8-84; DEQ 9-1986, . & cf. 5-1-86; DEQ
17-1986, f. & ef. 9-18-86; DEQ 22-1988, . & cert. ef. 9-14-88; DEQ 4-1989, f, & cert. ef. 3-14-89; DEQ
15-1990, f. & cert. ef. 3-30-90, DEQ 21-1992, {. & cert. ef, 8-11-92

340-012-0069

Qil and Hazardous Material Spill and Release Classification of Violations

Attachment A, Page 30




Violations pertaining to spills or relcases of oil or hazardous materials shall be classified as follows:
(1) Class One:

{a) Violation of a requirement or condition of a Commission or Department Order;

(b) Failure to provide access to premises or records when required by law, rule, permit or order;

(¢) Failure by any person having ownership or control over oil or hazardous materials to immediately
cleanup spills or releases or threatened spills or releases;

(d) Failure by any person having ownership or control over oil or hazardous materials to immediately
report all spills or releases or threatened spills or releases in amounts equal to or greater than the
reportable quantity,

(e} Any violation related to the spill or release of oil or hazardous malterials which causes a major harm or
poses a major risk of harm to public health or the environment;

(D) Any spill or release of oil or hazardous materials which enters waters of the state.

() Failure to have a spill response or contingency plan; or failure to follow emergency procedures
contained in a spill rgsponse or contingency plan when the plan is required by permit, mle, or order; or

failure to follow emergency requirements at QAR 340-108-020(2): when failure could result in serious
harm;

(2) Any violation rclated to the spill or release of oil or hazardous materials which is not otherwise
classified in these rules is a Class Two viofation,

Stat. Auth.: ORS Ch. 466
Stats. Implemented: ORS

Hist.; DEQ 18-1986, f. & of. 9-18-86; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-
14-89; DEQ 15-1990, £ & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, £ & cert.
ef. 3-14-94
340-012-0070 [Renumbered to 340-012-0046]
340-012-0071

PCB Classification of Violations

Violations pertaining to the management and disposal of polychlorinated biphenyls (PCB) shall be
classified as follows:

(1) Class One:

(b) Treating or disposing of PCBs anywhere other than at a permitted PCB disposal facility;
(c) Establishing, constructing or operating a PCB disposal facility without first obtaining a permit;

{d) Failure to provide access to premises or records when required to by law, rule, permit or order;
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(e) Any violation related to the management and disposal of PCBs which causes a major harm or poses a
major risk of harm to public health or the environment.

(2) Class Two:
(a) Violating a condition of a PCB disposal facility permit;

(b) Any violation related to the management and disposal of PCBs which is not otherwise classified in
these rules.

Stat. Auth.: ORS 459.995, Ch. 466, 467, 468.020 & 468.996
Stats. Implemented: ORS

Hist.: DEQ 22-1988, f. & cert. f. 9-14-88; DEQ 4-1989, {. & cert. ef. 3-14-89; DEQ 15-1990, . & cert.
ef. 3-30-90; DEQ 21-1992, f. & cert. ef, 8-11-92

340-012-0072

Used Oil Management Classification of Violations

Violations pertaining to the management of used oil shall be classified as follows:
(1) Class One;

() Violation of a requirement or condition of a Department or Commission Order;

(a) Using untested-used oil as a dust suppressant or pesticide, or otherwise spreading untested-used oil
directly in the environment;-if-the-quantity-of oil-spread-exceeds-50-gallons per-event;

(b} Spreading-used-oil-contaminated-with-hazardous waste-or failing-to-meet-the limits for materials-set-in
OAR346-H1-0630;

{ ) Collecting, processing. storing, disposing of, and/or transporting, used oil without first obtaining an
EPA Identification number;

{ ) Burning used oil with less than 5.000 Btu/pound for the purpose of "energy recovery” in violation of
OAR 340-111-110(3)(b};

() Offering for sale used oil as specification used oil-fucl when the used oil does not meet used oil-fuel
spegifications; ,

() Offering to sell off-specification used oil fuel to facility not meeting the definition of an industrial
boiler or furnace, or failing to obtain proper certification under 40 CFR 179.75;

() Burning off-specification used oil in a device not specifically exempted under 40 CFR 279.60(a) that
does not meet the definition of an industrial boiler or furnace

() Storing or managing used oil in a surface impoundment;

() Storing used oil in containers which are leaking or present a threat of release;
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{ ) Failure by a used oil transporter or processor to determine whether the halogen content of used oil
exceeds that permissible for used oil;

{ ) Failure to develop and follow a written waste analysis plan when required by law:

() Failure by a used-oil processor or transporter to manage used-oil residues as required under 40 CFR
279(10)e): _

(c) Any violation related to the management of used oil which causes major harm or poses a major risk of
harm to public health or the environment;

(d) Failure to provide access to premises or records when required 10 do so by law, rule, permit or order.
(2) Class Two:
{a)-Failure-to-notify-the Department-of activitiesrelating-to-spreading-used-oil;

{ ) Failure to close or cover used oil tanks or containers as required by OAR 340-111-032(2);

{_)Failing to submit annual nsed oil handling reports;

() Failure by a used-oil transfer facility, processors, or off-specification used-oil burners to store used oil

within secondary containment;

{ ) Failure to label each container or tank in which used oil was accumulated on site with the words “used
oil”, -

() Failure of a used-oil processor (o keep a wrilten operating record at the facility in violation of 40 CFR

279,57,

() Failure by a used-oil processor 1o prepare and maintain a preparedness and prevention plan;

{_) Failure by a used-oil processot to close out ysed-oil tanks or containers when required by 40 CFR
279.54(h);

{b} Any violation related to the management of used oil which is not otherwise classificd in these rules is a
Class two violation,

(3) Class three:

() Failure to label one container or tank in which used oil was accumulated on site. when there are five or
more present, with the required words “used oil.”

Stat. Auth.: ORS 459.995, 468.020, 468.869, 468.870 & 468.996

Stats. Implemented: ORS

Hist,: DEQ 33-1990, T, & cert. ef, 8-15-90; DEQ 21-1992, f, & cert. ef, 8-11-92
340-012-0073

Environmental Cleanup Classification of Violations
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Violations of ORS 465.200 through 465,420 and related rules or orders pertaining 1o environmental
cleanup shall be classified as follows:

(1) Class One:
(a) Violation of a requirgment or condition of 3 Commission or Department order; |
(b) Failure to provide access to premises or records when required to do so by law, rule, permit or order;

(c) Any violation related to environmental investigation or cleanup which causes a major harm or poses a
major risk of harm to public health or the environment.

(2) Class Two:
(a) Failure to provide information under ORS 465.250;

(b) Any violation related to environmental investigation or cleanup which is not otherwise classified in
these rules.

Stat. Auth.: ORS 459.995, Ch. 466, 467, 468.020 & 468.996
Stats. Implemented: ORS

Hist.: DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert.
ef. 3-30-90, DEQ 21-1992, f. & cert. ef. 8-11-92

340-012-0075 [Renumbered to 340-012-0047]

340-012-0080 [Renumbered to 340-012-0028]

340-012-0090

Selected Magnitude Categories

(1) Magnitudes for select violations pertaining to Air Quality may be determined as follows:
{a) Opacity limitation violations:

(A) Major - Opacity measurements or readings of more than 40 25-percent opacity over the applicable |
limitation; :

{B) Modecrate — Opacity measurements or readings from-between greater than 10 percent and te 40 25 |
percent or less opacity over the applicable limitation;

{C) Minor -- Opacity measurements or readings of ten percent or less opacity over the applicable
litnitation.

(b) Steaming rates, performance standards, and fuel usage limitations:

(A) Major -- Greater than 1.3 times any applicable limitation;
(B) Moderate -- From 1.1 up to and inclu.d.ing 1.3 times any applicable limitation;

(C) Minor -~ Less than 1.1 times any applicable limitation.
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(c) Air contaminant emission limitation violations for selected air pollutants:
{A) Magnitude determination shall be made based upon the following table;
Pollutant Amount

Carbon Monoxide 100 tons
Nitrogen Oxides 40 tons
Particulate Matter 25 tons See note
{A) TSP 25 tons

(B) PM 10 15 tons

Sulfur Dioxide 40 tons

Volatile Organic

Compounds 40 tons See note

Lead 1200 1bs.

Mercury 200 lbs,

Beryllium 0.8 Ibs.

Asbestos 14 Tbs.

Vinyl Chloride 1 ton

Fluorides 3 tons

Sulfuric Acid Mist 7 tons
Hydrogen Sulfide 10 tons

Total Reduced Sulfur

{including hydrogen

sulfide) 10 tons

Reduced Sulfur Com-

pounds (including

hydrogen sulfide) 10 tons

NOTE: For the nonattainment portions of the Medford-Ashland Air Quatity Maintenance Area, and the
Klamath Falls Urban Growth Arca, the numbers to be used for Particulate Matier (both TSP and PM 10)

shall be five tons, and for Volatile Organic Compounds shall be 20 tons.
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(B) Major:
(i) Exceeding the annual amount as established by permit, mle or order by more than the above amount;

(i) Exceeding the monthly amount as established by permit, rule or order by more than ten percent of the
above amount;

(iii) Exceeding the daily amount as established by permit, rule or order by more than 0.5 percent of the
above amount;

(iv) Exceeding the hourly amount as established by permit, rule or order by more than 0.1 percent of the
above amount.

(C) Moderate:

(i) Exceeding the annual amount as established by permit, rule or order by an amount from 50 up to and
including 100 percent of the above amount;

(ii) Exceeding the monthly amount as ¢stablished by permit, rule or order by an amount from five up to
and including ten percent of the above amount,

(iii) Exceeding the daily amount as established by permit, rule or order by an amount from 0.25 up to and
including 0.50 percent of the above amount;

(iv) Exceeding the hourly amount as established by permit, rule or order by an amount from 0.05 up to
and including 0.10 percent of the above amount.

(D) Minor:

{i) Exceeding the annual amount as established by permit, rule or order by an amount less than 50 percent
of the above amount;

(ii) Exceeding the monthly amount as established by permit, rule or order by an amount less than five
percent of the above amount;

(iii) Excceding the daily amount as established by permit, rule or order by an amount less than 0.25
percent of the above amount;

(iv) Exceeding the hourly amount as established by permit, rule or order by an amount less than 0.05
percent of the above amount.

{d) Asbestos violations:

(A) Major -- More than 260 linea! feet or more than 160 square feet or more than 35 cubic feet of
asbestos-containing material;

(B) Moderate -- From 40 lineal feet up fo and including 260 lineal feet or from 80 square feet up to and
including 160 square feet or from 17 cubic feet up to and including 35 cubic feet of asbestos-containing
material;

(C) Minor -- Less than 40 lincal feet or 80 square feet or less than 17 cubic feet of asbestos-containing
material;
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(D) The magnitude of the asbestos violation may be increased by one level if the material was comprised
of more than five percent asbestos.

{e)-Asbestos-air-clearance violations:
A)-Major—More-than-1-fibers-per cubic-centimeter;

B) Moderate—More-than-05-fibers-per-cubic-centimeterup-te-and-including -1-fibers per-cubie
centimeter;

() Open burning violations:

(A) Major — Initiating or allowing the initiation of ©open buming of material constituting more than five
cubic yards in volume;

(B) Moderate -- Initiating or allowing the initiation of Gopen burning of material constituting from onc up
to and including five cubic yards in volume, or if the Depariment lacks sufficient information on which to

(C) Minor — Initiating or allowing the initiation of Ogpen burning of material constituting less than one
cubic yard in volume,

(D) For the purposes of determining the magnitude of a violation only, five tires shall be deemed the
equivalent in volume to one cubic yard.

(2) Magnitudes for select violations pertaining to Water Quality wastewater-discharge limitations-may be
determined as follows:

{a) Violating wastewater discharge limitations:
(Aa) Major:-

{iA) Discharging more than 30% outside Greater-than1-6-times-any applicable range for maximum flow
rate, concentration limitation, or any-applieable-mass limitation, except for toxics. pH, and bacteria; or

B)-Greater-than-50-percent-below-any-applicable-minimum-concentration-limitation;-or

(ii) Discharging more than 10% over any applicable concentration limitation or mass load limitations for
toxics; or

(iii€) Discharging wastgwater having a pH of more than 1.5 Greater-than2-pH-units-above or below any
applicable pH range; or

(iv) Discharging more than 1.000 bacteria per 100 milliliters (bact,/100 mls) over the efftuent limitation:
or

(vP) Discharging wastes having morg than 10% Greater-than-ten-percentage-points-below any applicable
retnoval rate,

(Bb) Moderatg:
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(iA) Discharging from 10% 1o 30% oulside From1-3-up-to-and-including1-6-times-any applicable range
for maxismum-flow rate, concentration limitation, or any-applieable-mass limitation, except for toxics, pH,
and bacteria; or

(ii) Dnscharg;ng from 5% to_10% over anx applicable concentration limitation or mass load limitations for

toxics; or

(iii€) Discharging wastewater having a pH Ffrom 0.5 to 1.5 ene-up-to-and-including-2-pH-units-above or |
below any applicable pH range; or

(iv) Discharging from 500 to 1,000 bact./100 mls over the effluent limitation; or

(VD) Discharging wastewater having Ffrom 5% to 10% five
below any applicable removal rate,

(Ce) Minor: _ |

concentratlon limitation or aﬂy—&ppheable—mass lmutatm except for tOX.lCS and bacteria; or

ii} Discharging less than 5% over any applicable concentration limitation or mass load limitations for
toxics; or

(iii€) Discharging wastewater having a pH of Eless than (.5 1-pH-unit above or below any applicable pH |

range; or

(iv) Discharging less than 500 bact. /100 mls gver the effluent limitation; or

{vP) Discharging wastewater having less than 5% Less—ﬂamﬁve—pereentageﬁem&s—below any applicable I
removal rate.

(b) Causing violation of numeric water-quality standards:

(A) Major:

(1) Reducing or increasing any criteria bv 25% or more of the standard except for toxics, pH. and
furbidity;

(ii) Increasing toxics by any amount over the acute standard or by_100% or more of the chronic standard;

(iii) Reducing or increasing pH by 1.0 pH unit or more from the standard;

(iv) Increasing turbidity by 50 nephelometric turbidity unigs (NTU) or more of the standard;

(B) Moderate:

(i) Reducing or increasinz any criteria by more than 10% but less than 25% of the standard, except for

(i1} Increasing toxics by more than 10% but less than 100% of the chronic standard;
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(iii) Reducing or increasing pH by more than 0,5 pH unit but lgss than 1,0 pH unit from the standard;
(iv} Increasing turbidity by more than 20 but less than 50 NTU over the standard;

(C) Minor:
(i) Reducing or increasing any criteria by 10% or Jess of the standard, except for toxics, pH. and turbidity;
(ii) Increasing toxics by 10% or less of the chronic standard;

(iii) Reducing or increasing pH by 0.5 pH unit or less from the standard;

(iv) Increasing a turbidity standard by 20 NTU or less over the standard;

(i) Occurred in g stream which is water-quality limited for that criterinm; or

(ii) For oxygen or turbidity in a stream where salmonids are rearing or spawning; or

(iii) For bacterig mé.h@n;ﬁah,gr_g\_mgﬂmQQ%MmmmummgmwﬂM

(3) Magnitudes for select violations pertaining to Hazardous Waste may be determined as follows:
(a) Failure to make a hazardous waste determination;

(A) Major -- Failure to make the determination on five or more waste streams;

(B) Moderate -- Failure {0 make the determination on three or four waste streams;

(C) Minor -- Failure to make the determination on one or two waste streams;

{D) The magnitude of the violation may be increased by one level, if more than 1,000 gallons of
hazardous waste is involved in the violation;

(E) The magnitude of the violation may be decreased by one level, if less than 250 gallons of hazardons
waste is involved in the violation.

(b)-Operating-a-hazardous-waste-sto
and-OAR-Chapter-340, Division-10

rage-facility-without-a-permit by-failing-to-meet-the-40-CFR-262:34

~ b

Ay-Maie Failure-to-comp th-five-or-more-requirentents-listed-in-parageaph-{D)-of this-subsectior
or-any-mismanagement-of hazardous-waste-when-more-than-2;000-gallons-of-hazardous-waste-are
involved-in the violation:

subsection;-of-any-mismanagement-of-h us—wast&whemﬁemé@@up-g»%;@@@gaﬁens
Y 1 iswvolved i the violation:
Mo Eailure-to-comply-with-two-erfowerof the-requiremenis listed-in paragraph-(D)-of thi
subsection;-or-any mismanagement-of hazardous waste-when-less-than-500-gallons-of hazardous-waste-are
involved-in the violation:
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(c) Hazardous Waste disposal violations:

(A) Major -- Disposal of more than 150 gallons of hazardous waste, or the disposal of mote than three
gallons of acutely hazardous waste, or the disposal of any amount of hazardous waste or acutely hazardous
waste that has a substantial impact on the local environment into which it was placed;

(B) Modetrate -- Disposal of 50 to 150 gallons of hazardous waste, or the disposal of one to three gallons of
acutely hazardous waste; .

(C) Minor - Disposal of less than 50 gallons of hazardous waste, or the disposal of less than one gallon of

acutely hazardous waste_when the violation had no potential for or had no more than de minimis actual
adverse impact on the environment, nor posed any threat to public health, or other environmental

receptors.

(d) Hazardous waste¢ management violations:

(A) Major -- Failure to comply with hazardous waste management requirements when more than-2,600
1,000 gallons of hazardous waste, or more than-49 20 gallons of acutely hazardous waste, are invoived in
the violation;

(B) Modcrate - Failure to comply with hazardous waste management requirements when-369 250 to
2,660_1.000 gallons of hazardous waste, or when-16_5 t040 20 gallons of acutely hazardous waste, are
involved in the violation;

(C) Minor -- Failure to comply with hazardous waste management requirements when less than-568 250 |
gallons of hazardous waste, or 10 gallons of acutely hazardous waste are involved in the violation.

(4) Magnitudes for select violations pertaining to Solid Waste may be determined as follows;

(a) Operating a solid waste disposal facility without a permit;

¢Aa) Major -- If the volume of material disposed of exceeds 400 cubic yards; _ |
(Bb) Moderate -- If the volume of material disposed of is between 40 and 400 cubic yards; |

{Ce) Minor -- If the volume of materials disposed of is less than 40 cubic yards; |
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| (Dd) The magnitude of the violation may be raised by one magnitude if the material disposed of was either
in the floodplain of waters of the state or within 100 feet of waters of the state.

() Failing to accurately report the amount of sofid waste received.

{A) Major -- If the amount of solid waste is underreported by more than 15% of the amount received:

(B) Moderate -- If the amount of solid waste is underreported by from 5% to 15% of the amount received;

{C) Minor -- If the amount of solid waste is ynderreported by less than 5% of the amount reccived;

[Publications: The publication(s) referred to or incorporated by reference in this rule are available from
the Department of Environmental Quality.]

Stat. Auth.; ORS Ch, 468
Stats. Implemented: ORS

Hist.: DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94
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Secretary of State

NOTICE OF PROPOSED RULEMAKING HEARING
A Statement of Need and Fiscal Impact accompanies this form.

DEQ - Enforcement Section ~ Chapter 340

Agency and Division Administrative Rules Chapter Number
Susan M. Greco : (503) 229-5213

Rules Coordinator Telephone

811 S.W. 6th Avenue Portland, OR_97213

Address

March 24. 1998 1:30 p.m. 811 SW 6™ Avenue. Portlahd. Conference Room 10A Jenny Root

Hearing Date Time Location Hearings Officer

Are auxiliary aids for persons with disabilities available upon advancs reques:?
XYes No

RULEMAKING ACTICN

AMEND:

OAR 340-12-030, OAR 340-12-040, OAR 340-12-041, OAR 340-12-042, OAR 340-12-045,
OAR 340-12-048, OAR 340-12-050, OAR 340-12-052, OAR 340-12-055, OAR 340-12-060,
OAR 340-12-065, OAR 340-12-066, OAR 340-12-067, OAR 340-12-068, OAR 340-12-069,
OAR 340-12-071, OAR 340-12-072, OAR 340-12-073, and OAR 340-12-090.

Stat. Auth.: ORS Ch. 454, 459.995, 456, 465, 466, 467, 468.020, 463.035, 468.100, 468.126,
468.130, 468,140, 468.996, and Ch. 468A and 468B,

Stats. Tmplemented: ORS Ch. 454, 459.995, 456, 465, 466, 467, 463.020, 468.035, 468,100,
468.126, 468.130, 468,140, 468,996, and Ch. 468A.and 468B.

RULE SUMMARY
OAR 340-12-030 1s proposed to be amended to clarify the definition of “Formal Enforcement
Action,” and to define “Penalty Demand Netice.”

OAR 3240-12-040 is proposed to be amended to remove the words “Air Contaminant Discharge
Permit” as a general housekeeping measure.

OAR 340-12-041 is proposed to be amended to provide an exception for issuing Notices of

Noncompliance (NONs) when the violation is a continuing violation for which a prior NON was
issued and the continuing violation is documented pursuant to a Department-approved
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investigation plan or Order, and the person is in compliance with the Department approved plan
or Order. The rule also contains general housekeeping changes.

OAR 340-12-042 is proposed to be amended to include in the $10,000 civil penal;cy matrix,
violations of water quality statutes or rules by persons having or needing a Water Poltution
Control Facility Penmt and violations of the rigid pesticide containers rules under OAR 340-109-
020,

OAR 340-12-045 isproposed to be amended in the following ways:

1. Provides clarification on use of the “P” (pnor s;gmﬁcant act1c>n) and “H” (history)
factors of the civil penalty formula.

2. Provides the Department the authority to assess the economic benefit portion of a civil
penalty whether or not it applies the gravity and magnitude-based portion of the civil
penalty.

.3. Provides the Director the authority to consider whether a violation was self reported
when assessing a civil penalty.

OAR 340-12-050, 340-12-052, 340-12-055, 340-12-060, 340-12-065, 340-12—066; 340-12-067,
340-12-068, 340-12-069, 340-12-071, 340-12-072, and 340-12-073 are proposed to be amended
to include addltlonal or revised classifications of violations, and to remove classﬁicatlons for
program areas that are no longer enforced by the Department

OAR 340-12-090 is proposed to be amended to include additional or revised selected magnitude

determinations and to remove selected magnitudes for program areas that are no longer enforced
- by the Department.

March 30, 1998 Z—éa Lo é“‘ ( —

Last Day for Public Comment Authorized Signer and Date
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Proposed Amendments to Enforcement Civil Penalty Assessment Procedures

Fiscal and Economic Impact Statement

Introduction

The proposed amendments are to the Department’s current enforcement rules that have been
considered on two occasions by the Department’s Enforcement Advisory Committee. The rules were
previously amended in July 1992 and March 1994. The fiscal and economic impact statements
prepared at those times and the prior 1990 fiscal and economic impact statement generally still apply.
The current amendments have the following fiscal and economic impacts:

General Public, Small Business, Large Business, Local Governments & Other State Agencies

Potential Costs:

The proposed amendments will have no significant fiscal or economic cost to the general public, small
businesses, large businesses, local governments or state agencies unless the entity or person is issued a
Notice of Violation and Civil Penalty Assessment, as defined in the rules, for a violation of state
environmental laws or rules. = Significant adverse fiscal and economic impact may resuit from the
assessment and imposition of civil penalties in accordance with the rules. Specific adverse fiscal and
economic effects to violators that may result from these proposed revisions to current enforcement
rules include:

1. Increasing the potential penalty amount assessable for violations made by someone having or
needing a Water Pollution Control Facility Permit may result in some, generally larger, generally
commercial operations being assessed larger penalties upon violation of a statute or regulation related
to Water Pollution Control Facility Permits.

2. Implementing the additional flexibility given to the Director to assess a penalty in the amount of the
economic benefit of noncompliance alone may result in larger civil penalty assessments for some
facilities. Currently, the rules allow the Director to use “prosecutorial discretion” {o abstain from
assessing any penalty, and the rules allow the Director to assess the economic benefit of noncompliance
as long as he also assesses a class-and-magnitude based penaity. However, the rules do not allow the
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Director to assess the economic benefit of noncompliance without assessing the class-and-magnitude
based portion of the penalty. In some cases, where the Director would prefer to use prosecutorial
discretion in not assessing a class-and-magnitude based penalty (e.g., in cases where he is assessing
penalties for many violations or repeated or overlapping violations, or when there are significant issues
of equity), the violator may still have gained a significant economic benefit through the violation, This
proposal allows the director to assess the economic benefit without the class-and-magnitude based
portion when he otherwise may have abstained from issuing any penalty on that violation. In other
cases, it may reduce the penalty; see benefits below.

3. The addition or movement of some violations from one class to a higher class, and the addition or
amendment of some selected magnitudes may increase the penalty for those violations over current
rules. In other cases, it may reduce the penalty; see benefits below.

Potential Benefits:

1. Implementing the additional flexibility given to the Director to assess a penalty in the amount of the
economic benefit of noncompliance may result in smaller civil penalty assessments for some facilities.
Currently, the rules allow the Director to use “prosecutorial discretion” to abstain from assessing any
penalty, and the rules allow the Director to assess the economic benefit of noncompliance as long as he
also assesses a class-and-magnitude based penalty. However, the rules do not allow the Director to
assess the economic benefit of noncompliance without assessing the class-and-magnitude based portion
of the penalty. In some cases, when it would be more appropriate for the Director to use prosecutorial
discretion in not assessing a class-and-magnitude based penalty, the violator may still have gained a
significant economic benefit through the violation. This proposal would allow the Director to refrain
from assessing the class-and-magnitude portion of the penalty while still maintaining a “level playing
field” by assessing a penalty for the economic benefit of noncompliance.

2. Implementing the additional flexibility given to the Director to consider whether an alleged violator
voluntarily disclosed the violation may result in smaller civil penalty assessments for some facilities. In
addition, this reduction in penalty and enforcement consequences will encourage facilities to engage in
more auditing and environmental management systems. Earlier detection and correction of violations
will benefit the violator by allowing prompt response before the problem worsens and by reducing the
transaction costs associated with emergency reporting, clean-up, and enforcement response.
Implementation of the flexibility is also expected to encourage pollution prevention alternatives which
can lower costs of raw materials, operations, and disposal costs, and therefore increase the fiscal
efficiency of the person undertaking the pollution prevention.

3. The proposed changes to classifying the violations will clarify which violations will receive the most
attention and highest penalty from the Department, This information will be useful to the regulated
community in determining which alternative compliance options to take, and will encourage the
community to take steps to avoid violation and enforcement. Although the financial benefits gained
through this deterrence effect are difficult to quantify, we believe that, by allowing businesses to
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consider the Department’s classification scheme, the community will be better able to conduct
enforcement-risk analysis to avoid penalty assessment.

The Department of Environmental Quality

Neutral Financial and Economic Effects:

1. The proposed amendments are not expected to increase net costs of operation of enforcement, nor
require additional FTE. However, because there is a shift in the classification of violations, there may
be a slight shift in which violations receive more attention. The Department expects to use its
“prosecutorial discretion” in determining how to use its available enforcement resources in meeting
new needs conceived in these amendments.

2. Although these amendments will increase the penalties assessed for some violations and reduce that
assessed for others, the Department expects a slight increase in net penalties assessed as a result of
these rules. This potential increase will not impact the Department, but may increase revenues to the
State because most penalties collected through the Department’s enforcement program are paid to the
General Fund of the State Treasury.

Assumptions

The above analysis assumes that the Department will continue using its “prosecutorial discretion”
in a similar and consistent manner.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel.

Attachment B2, Page 3




State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Amendments to the Department’s Rules Concerning Enforcement
=+ =+ -and Civil Penalty Assessment Procedures -

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

&. Minor changes io classification of viciation on which the Department bases its use of enforcement
resources and which is used to calcuolaie penalties,

b. Implementatitn of enforcement in expanded program areas,

c, “Removal of rules for program areas that are not enforced by DEQ,

d. Provide the Director the authority to consider whether a violation was self-reported in assessing a
civil penalty, . ’

€. ' Provide the Director authority to use discretion in only assessing economic benefit without the class-

..  and-magnitude based portion of the penalty,
f  Provide greater clarity on existing rules,

2. - Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program? -
Yes No X

a. _If yes, identify existing program/rule/activity:

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures
adequately cover the proposed rules?

Yes No (if no, explain):
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c. If no, apply the following criteria to the proposed rules.

The proposed rules are not considered actions or programs affecting land use because they are
not specifically referenced in the statewide planning goals, nor are they reasonably expected to
have significant effects on either:

a. Tesources, objectives or areas identified in the statewide plamﬁng goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

The criteda for this determination are contained in the DEQ State Agency Coordination
(SAC) Program, approved by the Environmental Quality Commussion on August 10, 1990, and
certified by the I.and Conservation and Development Commission on December 13, 1990.
The criteria appear in Section 1.2, at pages 21 to 22 of the SAC Program document.

3. If the proposed rules have been determined a land use program under 2.“3bove, but are not
subject to existing land wse compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

\)QMJA MJ@ 7\4‘\15&' S 2 (1/?/@

Division Intergovernmental Codrd. ) —  Date
| S—
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1.  Are there federal requirements that are applicable to this situation? If so, exacﬂy what
are they?

The applicable .federal requirement is that Oregon must have and maintain adequate
enforcement of the delegated programs in order to maintain delegation.

2.  Are the applicable federal reqnirements performance based, technology based, or both
with the most stringent controlling?

Not applicable.

3. Do the applicable federal requirements specifically address the issues that are of concern
in Oregon? Was data or information that would reasonably reflect Oregon's concern and
situation considered in the federal process that established the federal requirements?

No. Federal delegation of the programs gave Oregon considerable latitude in tailoring the
enforcement program to meet the needs of it citizens and regulated community.

4. Wil the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting requirements
(within or cross-media), increasing certainty, or preventing or reducing the need for costly
retrofit to meet more stringent requirements later?

Yes. The proposed amendments clarify which violations will receive the most attention
and highest penalty. This information will be useful to the regulated community in
determining which alternative compliance options to take, and will encourage the
community to take steps to avoid violation and enforcement,

S.  Is there a timing issue which might justify changing the time frame for implementation of
federal requirements?

No.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable margin
for accommodation of uncertainty and future growth?

Not applicable.
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7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Yes. The penalty-caiculation formula in Division 12 requires DEQ to collect, as part of the
penalty, the economic benefit of noncompliance. The proposed amendment will continue
to allow DEQ to collect economic benefit.

8. Would others face increased costs if a more stringent rule is not enacted?
Not applicable.

9.  Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable federal requirements? If so, Why? What is the
"compelling reason' for different procedural, reporting or monitoring requirements?

Not applicable. The proposed amendments will change rules governing the Department’s
enforcement program. These rules do not change any procedure, reporting or monitoring
requirement.

10. Is demonstrated technology available to comply with the proposed requirement?

Not applicable.

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Yes. The proposed amendments give the Director flexibility to reduce the enforcement
consequences of noncompliance by considering whether the violator discovered the
violation in an environmental management system or audit and whether the violator self-
reported the violation. Reduction in penalties and enforcement is intended to encourage
facilities to do more auditing and self-reporting. The Department believes earlier
identification and correction of violations through auditing and self-reporting will stimulate
cost-effective environmental gains by addressing problems before they become aggravated
with time. This will also allow auditing facilities to avoid some costs of enforcement, and
will allow the Department to allocate its enforcement resources toward more-deserving
facilities.
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State of Oregon

Department of Environmental Quality Memorandum
Date: February 23, 1998
To: Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements - Enforcement and Civil
Penalty Assessment Procedures

This memorandum contains information on a proposal by the Department of Environmental
Quality (Department) to adopt new rules/rule amendments regarding Oregon Administrative Rule
(OAR) Chapter 340, Division 12, Rules Concerning Enforcement and Civil Penalty Assessment
Procedures. Pursuant to ORS 183.335, this memorandum also provides information about the
Environmental Quality Commission’s intended action to adopt a rule.

This proposal would make minor changes to classification and selected magnitude determinations
of violations, remove rules for program areas that are not enforced by the Department, give the
Director the authority to consider whether a violation was self-reported when assessing a civil
penalty and to give the Department the authority to assess the economic benefit portion of a civil
penalty whether or not it applies the gravity and magnitude-based portion of the penaity. This
proposal also includes some general housekeeping changes.

The Department has the statutory authority to address this issue under and is implementing ORS
Ch. 454, 456, 459.995, 465, 466, 467, 468.020, 468,035, 468.100, 468.126, 468,130, 468.140,
468.996, 468A and 468B.

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A  The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183,335)

Attachment B A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use plans.

Attachment C  Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Hearing Process Details

The Department is conducting a public hearing at which comments will be accepted either orally
or in writing. The hearing will be held as follows:
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Date: March 24, 1998

Time: 1:30 p.m.

Place: Department of Environmental Quality - Headquarters
811 SW 6™ Avenue, Portland, OR
Conference Room 3A

Deadline for submittal of Written Comments:  March 30, 1998
Jenny Root will be the Presiding Officer at the hearing.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attn: Les Carlough,
Enforcement Section, 2020 SW Fourth Avenue, Suite 400, Portland, OR 97201,

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be received
prior to the close of the comment period. The Department recommends that comments are
submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments received.

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is June 26, 1998. This date may be delayed if needed to provide additional
time for evaluation and response to testimony received in the hearing process.
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You will be notified of the time and place for final EQC action if you present oral testimony at the
hearing or submit written comment during the comment period. Otherwise, if you wish to be kept
advised of this proceeding, you should request that your name be placed on the mailing list.

Background on Development of the Rulemaking Proposal
Why is there a need for the rule?

The rule is needed to:

1. Add or revise classifications of violations to enable the Department to focus on the most
efficient and effective use of its enforcement resources, and to assess appropriate penalties
based on seriousness of violation,

2. Implement enforcement in expanded program areas,

Remove rules for program areas that are not enforced by DEQ,

4. Provide the Director the authority to consider whether a violation was self-reported in
assessing a civil penalty,

5. Provide the Director the authority to use discretion in only assessing economic benefit without
the class-and-magnitude based portion of the penalty,

6. Provide greater clarity on existing rules.

b

How was the rule developed

The Department’s Enforcement Advisory Committee was used in 1988 during the development of
the Division 12 Enforcement Rules. An advisory committee was again used in 1993 when the
Department last revised Division 12. In accordance with ORS 183.335(2)}(b)(E), an advisory
committee was not used in drafting the current proposed revisions as they are mostly
housekeeping in nature and relate to how the Department allocates its enforcement resources.

The current amendments have been proposed by various Department staff who apply these rules
in their daily course of work.

The documents relied upon in the development of this rulemaking proposal include:

» ORS Chapters 183, 459, 468, 468A and 468B. _

e ORS 468A.585, statute directing the Department to enter into a Memorandum of
Understanding to relinquish the duties of the field burning program to the Department
of Agriculture.

¢ OAR Chapter 340, Division 12

Copies of the above documents are available for review at the Department of Environmental
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Quality, Northwest Region office at 2020 SW Fourth Avenue, Suite 400, Portland Oregon.
Please contact Deborah Nesbit at (503) 229-5340 for times when the documents are available for
review or to request a copy of the proposed rules.

- Whom does this rule affect including the public, regulated community or other agencies,
and how does it affect these groups?

The rules affect persons who violate Oregon’s environmental statutes, rules, permits or
Department orders and who are thereby subject to civil enforcement actions by the Department
and the Environmental Quality Commission.

How will the rule be implemented

The Department implements the Division 12 Enforcement rules through a document called the
“Enforcement Guidance for Field Staff” This document explains to the regional staff how
violations are classified and what necessary actions must be taken for that class of violation.
Following adoption of these rules, the Enforcement Guidance must be redrafted to incorporate
the rule changes. The redraft will include involvement from the regional staff,

Contact for more information
If you would like a copy of the proposed rules, additional information on this rulemaking

proposal, or would like to be added to the mailing list, please contact: Deborah Nesbit, (503) 229-
5340.
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State of Oregon
Department of Environmental Quality Memorandum

Date: April 7, 1998

To: Environmen:cﬂal Quality Commission

From:; Jenny Roo{tj %@N

Subject: Presiding Officer's Report for Rulemaking Hearing
Hearing Date and Time: March 24, 1998, beginning at 1:30 p.m.
Hearing Location: 811 SW 6™ Avenue, Room 3A, Portland, Oregon
Title of Proposal: Amendments to Enforcement and Civil Penalty

Assessment Procedures, Oregon Administrative
Rules, Chapter 340, Division 12

The rulemaking hearing on the above titled proposal was convened at 1:30 p.m. on March 24,
1998. The Notice of Proposed Rulemaking Hearing was sent by mail on February 25, 1998 to the
Department’s general rulemaking list and each division’s rulemaking list, and was advertised in
the Secretary of State’s Bulletin on March 1, 1998. No member of the public attended. At 2:00
p.m,, I closed the hearing and posted a sign beside the door notifying the public where written
testimony could be sent, and that the deadline for submittal was March 30, 1998.
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List of Written Comments Received

John P. Buckinger
Miller Paint Co.
Portland, Oregon

Phillip M. Stenbeck

Planner

Douglas County Planning Department
Roseburg, Oregon

W.L. Briggs
President

Fuel Processors Inc,
Portland, Oregon

John Ledger

Legislative Representative

Donald A. Haagensen

Chairman

Environmental Audit and Enforcement Task Force
Associated Oregon Industries

Salem, Oregon

P.B. “Lynn” Walker

Senior Environmental Counsel
Waste Management, Inc.
Lakewood, Colorado

Janet Gillaspie

Executive Director

Oregon Association or Clean Water Agencies
Portland, Oregon
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COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

Department’s Evaluation of Public Comment

Commenter no. 1 recommended that DEQ add the following rules to Division 12;

i) It is DEQ’s responsibility to identify those who might become liable for penalties and to
provide them all of DEQ’s regulations that may be pertinent to their activities,

il) It is the responsibility of DEQ, when asked, to provide clear explanations of DEQ
regulation that requesting individual or company may not thoroughly understand; and

iii) No penalty may be assessed by DEQ if these responsibilities have not been fulfilled.

DEQ does not agree with these recommendations and offers the following responses:

i} DEQ does not have sufficient resources to inventory the regulations specifically-
applicable to each person and every company that conducts business in Oregon, nor can
DEQ predict in what directions companies will expand and become subject to
additional requirement.

i) DEQ does provide technical assistance upon request through its Small Business
Assistance Program, through its Waste Reduction Assistance Programs, through
targeted public outreach efforts, and in response to citizen phone calls. DEQ also
conducts educational workshops and develops and distributes pamphlets and brochures
to provide information on the regulations.

iii) While DEQ works to educate those who seek assistance and balances its inspection and
enforcement programs with non-enforcement assistance programs and initiatives, DEQ
cannot be responsible for assuring regulatory compliance of each person or company.
DEQ relies on each citizen to take the initiative to identify and comply with applicable
laws. Toward that end we believe a fair and consistent enforcement program is
necessary to stimulate that initiative, to ensure compliance and to ensure that those who
spend the resources to comply with the laws are not economically disadvantaged by
those who do not.

Commenter no. 1 recommended that DEQ add rules to Division 12 which prohibit DEQ
from assessing civil penalties for spills or discharges that are caused by the employee of a
company that provides annual training for spill prevention, hazardous waste management,
and for spills caused by an outside agent, or act of god.

DEQ does not agree with this recommendation. DEQ generally is prohibited from
assessing penalties for violations resulting from acts of war, sabotage or nature. However,
the comment seems to suggest changing, for DEQ, established principles of employee and
agency law. Companies are strictly liable for preventing spills and discharges caused by
their employees, and should take whatever actions reasonably necessary to prevent such
spills. Required training is one step that a company should take to prevent spilis. Other
reasonable steps would include appropriate company policies and incentives, proper
maintenance of equipment, and careful operation.

Commenter no. 3 recommended that the rules provide that contested case hearings and
disputes to be heard by an impartial board, rather than DEQ.
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RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

~ RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

DEQ’s contested case hearings are already heard by an impartial third party. In addition,
DEQ tries to avoid the need for an adversarial proceeding. When a party appeals a civil
penalty assessment or department order, DEQ always offers to meet with the party to
informally discuss the facts surrounding the violation(s), the regulations involved, and the
civil penalty determination and procedures. If an agreement cannot be reached on the facts
and law, a contested case hearing is held. An Administrative Law Judge, who is not an
employee of DEQ, presides over the hearing and acts as the trier of fact and decision
maker. Adverse decisions made by the hearings officer are reviewed by the Environmental
Quality Commission, and adverse decisions of that body are appealable to the Court of
Appeals.

Commenter no. 4 recommended that DEQ add a rule prohibiting DEQ from issuing a
Notice of Noncompliance or formal enforcement action for Class III violations that are
corrected during a Department inspection, or when the violation is voluntarily disclosed
and corrected within thirty days.

DEQ does not agree with this recommendation. DEQ’s practice is to give repeated
warnings for Class III violations before assessing any penalty. Furthermore, if a penalty is
assessed for a Class III violation, DEQ’s iules direct that Class IIl violations shall receive
only the smallest penalty, reflecting that these violations are the least significant.
Nonetheless, DEQ must maintain its ability to assess penalties for repeated or continuous
Class III violations. The commenter’s suggestion would make Class III violations
unenforceable unless they were committed with criminal intention.

Commenter no. 4 recommended that DEQ not include the economic benefit component of
a civil penalty assessment for Class IT and Class III violations which are not systematic.

DEQ does not agree with this recommendation. The penalty formula in the rules combines
a portion based on the significance of the violation to the regulatory program or to the
environment (Class) and a part based on the gain the violator realized through the violation
(economic benefit). Because the economic benefit portion is designed to ensure that the
value of the penalty exceeds the value of noncompliance, there is no rational reason to
refrain from assessing economic benefit for any violation. Class I1 and III penalties are
smaller than those for Class I. Therefore, for these violations, there is an increased
likelihood that a person could save money through violation, pay the penalty, and still gain
a net economic advantage. For these smaller violations, the Department believes that
economic benefit is more important to ensure there is no incentive for noncompliance.

Commenter no. 4 recommended that DEQ amend OAR 340-012-0045(1)(c)(F)(ii), to
include a statement that DEQ will use the US EPA BEN computer model to determine the
economic benefit component of a civil penalty upon request of the Respondent.

DEQ agrees with this recommendation because we believe the US EPA BEN model is the
best tool, which is reasonably-available, to calculate economic benefit of noncompliance.

Commenter nos. 4 and 5 recommended that the actual penalty reductions available for self-
disclosed violations (OAR 340-012-0045) be included in the enforcement rules to provide
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RESPONSE:

certainty in the law and to provide maximum encouragement for regulated entities to self-
report violations. The commenters additionally recommended that DEQ adopt the same
penalty reduction percentages as those in EPA’s self-disclosure policy.

The purpose of this rule and implementing guidance is to authorize the Director to consider
additional factors in assessing smaller penalties where the violator self-discovers, reports,
and corrects the violation. The smailer penalty assessed would provide an incentive for
self-reporting and correcting, while encouraging informal settlement and allowing DEQ to
use its resources on other cases. The rule allows the Director to consider certain criteria in
assessing a penalty. We attached a copy of the proposed internal guidance to the rule
package to demonstrate the manner in which we anticipate the Director will use his
flexibility in carrying out the authority of the rule. In relevant part, DEQ’s proposed
reduction and EPA’s self-disclosure policy differ as follows:

Penalty Reduction EPA Policy DEQ Proposed
Circumstance Reduction Reduction
Self-reported and corrected violation 75% 50%

Envtl. Mngmt. System, reported and corrected 100% 80%

Reported and corrected plus pollution prevention  no extra reduction  up to 100%

We believe the percentage reductions proposed under DEQ’s proposal support
enforcement’s goal of deterrence while encouraging self reporting and pollution prevention.
DEQ’s long-standing practice and policy is to use its limited enforcement resources on the
most significant violations. As a result, it issues warning letters for all documented
violations, but only assesses penalties on the 21% most-significant violations (average for
last 3 years). The self-disclosure proposal at issue does not change that Department
practice - we anticipate assessing a nominal penalty on significant violations, even if
subsequently reported by the violator, to act as the deterrent for causing significant
violations in the first place. The reason for the lower percentage reductions under DEQ’s
proposal is to gain that deterrence. However, if a violator self-identifies, self-reports, and
self-corrects a violation, DEQ has less interest in spending its resources on the contested-
case process and would prefer to assess a smaller penalty to encourage settlement. We also
believe that violations identified through an Environmental Management System should
receive further reduction as an incentive. In addition, we are willing to “trade” the
deterrent effect of the reduced penalty for pollution reduction that benefits the
environment,

DEQ disagrees with the commenters’ recommendation to place the percentage reductions
in the rule for two reasons. First, because DEQ has no experience with the application of
the self-disclosure reductions, we wish to maintain the flexibility to make changes in its
terms should change be needed to meet the goals discussed above. Second, DEQ will carry
out the implementation of the rule according to the stated internal guidance. However, We
are concerned that placing the details of the guidance into the rule could create
unwarranted defenses for the Respondent and unnecessary burdens on Department staff
during the appeal process.
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RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

DEQ believes that its proposed self-disclosure rule and implementing guidance allows DEQ
to appropriately balance its resources to reach our enforcement goals of environmental
improvement, deterrence of violations, and fairness. Furthermore, we believe that our
proposal is consistent with federal incentives to conduct environmental audits, although we
reach those incentives through alternative means.

Commenter nos. 4 and 5 expressed concern that hazardous waste treatment, storage and
disposal (TSD) facilities are receiving disparate treatment from hazardous waste large-
quantity generators in the “Hazardous Waste Management and Disposal Classifications”
(OAR 340-012-0068), whereby violations of failure to retain hazardous waste manifests for
three years, or land disposal restriction notifications, demonstrations or certifications where
5% or less of the information is missing, are Class III violations for generators. These
violations are Class I or II violations for TSDs, resulting in higher penalty. Commenters
suggest that the federal government makes generators the focus of liability for cleanup of
hazardous substances under the federal Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), and therefore that generators should not be
treated differently regarding penalties assessed for violations under the Resource
Conservation and Recovery Act (RCRA).

DEQ disagrees with this recommendation. DEQ agrees that generators should be the focus
of liability for cleanup of hazardous substances under cleanup laws, and should be
responsible for penalty for recording-keeping under the state’s hazardous waste laws.
However, DEQ believes that TSDs should be held to a higher standard for their own
hazardous-waste record-keeping violations because TSD facilities hold themselves out to
the public as professional experts in the hazardous waste management and documentation
systems and are paid to properly manage, and store or dispose of hazardous wastes.

Commenter no. 4 recommended that “Failure to comply with hazardous waste generator
annual reporting requirements, Treatment, Storage, Disposal and Recycling facility annual
reporting requirements and annual registration information where the noncompliance is
unintentional inaccuracies or omissions in four or fewer particulars in the report or
registration,” should be added to the list of Class III violations.

DEQ does not agree with this recommendation for several reasons, First, without the
change, these violations are Class II violations. For Class II violations, DEQ’s practice is
to request information on the missing particulars before initiating any formal order or
penalty process. Second, the proposed rule is too broad; while some inaccuracies may be
insignificant, others may be significant. Third, the proposal would require DEQ to make a
showing of the mental state of the violator (something otherwise only applicable to
environmental crimes) and therefore would add an unnecessary additional burden on the
state.

Commenter no. 6 recommended that the Division 12 rules require DEQ to provide public

notice before issuing a formal enforcement action for water quality violations, an
opportunity for public comment, a public hearing, and public’s right to appeal the action.
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COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

At this time DEQ makes no determination on this recommendation because it is beyond the
scope of this rulemaking. DEQ believes that such a rule change — if such rules were
determined to be appropriately placed in Division 12 — should be fully-subject to public
notice and comment. No such proposed rule change was part of the package placed before
the public.

Commenter no. 3 suggested that the proposed Class I violation for “Burning off-
specification used oil in a device not meeting the definition of an industrial boiler or
furnace” was not a violation as stated.

DEQ agrees that this classification could be better worded, and proposes the following
alternative language: “Burning off-specification used oil in a device not specifically
exempted under 40 CFR 279.60(a) that does not meet the definition of an industrial boiler
or furnace” as a Class I violation.

Commenter nos. 2, 3, and 4 expressed general approval and support of DEQ’s Division 12
amendments,

DEQ appreciates the support and thanks all who took time to review the proposal and
provide comments,
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Detailed Changes to Ol'igindl Rulemaking Proposal
Made in Response to Public Comment

340-12-045(1)(c)(F)(iii)

Recommended: In determining the economic benefit component of a civil penalty, the
Department may use the U.S. Environmental Protection Agency's BEN
computer model, as adjusted annually to reflect changes in marginal tax

- rates, inflation rate and discount rate. With respect to significant or
substantial change in the model, the Department shall use the version of the
model that the Department finds will most accurately calculate the economic
benefit gained by Respondent's noncompliance. Upon request of the
Respondent, the Department will provide Respondent the name of the
version of the model used and respond to any reasonable request for
information about the content or operation of the model. The model's
standard values for income tax rates, inflation rate and discount rate shall be
presumed to apply to all Respondents unless a specific Respondent can
demonstrate that the standard value does not reflect that Respondent's

actual circumstance. Upon request of the Respondent, the Department will
use the model in determining the economic benefit component of a civil

penalty; .

Hearing Proposal: none.

Reason: DEQ considers the US EPA BEN model to be the best tool, which is
reasonably-available, to calculate economic benefit of noncompliance. A
respondent should be entitled to its use upon request.

340-12-072(1)
Recommended: Burning off-specification used oil in a device not specifically exempted

under 40 CFR 279.60(a) that does not meet the definition of an industrial
boiler or furnace '

Hearing Proposal: Burning off-specification used oil in a device not meeting the definition of
an industrial boiler or furnace

Reason: The classification, as proposed, could be read to include some actions that

are not prohibited. The change clarifies the circumstances when this
classification would apply.
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Additional Detailed Changes made to Original Rulemaking Proposal

1. DEQ Enforcement Section recommended adding "judgment of a court" to the
definition of "prior significant action" at OAR 340-12-030. This change would add to
the definition violations established by court judgment in criminal proceedings when
there is no final agency order.

2. DEQ Tank Managers suggested changing the "failure to report a suspected release"
from a Class II violation to a Class I violation of the Underground Storage Tank rules
at OAR 340-12-067 because it is a Class I violation in the oil and hazardous material
spiil program, which applies to most spills in the other program areas. This change
would make this violation of underground storage tank rules comparable to other
programs.

3. DEQ Hazardous Waste Program recommended adding the following as Class 11
violations in the Hazardous Waste Classification of violations at QAR 340-12-068(2):
i) TFailure of a dry cleaner subject to ORS 465, to comply with the waste
minimization requirements in ORS 465.505(1)(a-g).
i) Failure of a dry cleaner subject to ORS 465, to comply with the waste
minimization reporting requirements in ORS 465.505(3).
iii) Failure of a dry cleaner subject to ORS 465, to immediately report any release
of dry cleaning solvent in excess of 1 pound.
These changes would not alter the status of these violations as Class I1. However,
their addition would clarify any ambiguity that might otherwise exist about which
program to which these violations belong.

4. DEQ’s Hazardous Waste Managers suggested that one proposed Class III violation
created ambiguity and recommended changing the wording of it to "failure to keep a
container of hazardous waste located in a ‘satellite accumulation area’ closed except
when necessary to add or remove waste, when only one container is open."
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: State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Enforcement Procedures and Civil Penalty Rules
Rule Implementation Plan
Summary of the Proposed Rule
The proposed rules:

e Give the Director the authority to assess smaller penalties if the violation is self-

e Provide the Department the authority to assess the economic benefit portion of a civil
penalty whether or not it applies the gravity and magnitude-based portion of the civil

penalty.

o Include in the $10,000 civil penalty matrix, violations of water quality statutes or rules by
persons having or needing a Water Pollution Control Facility Permit.

e Make minor changes to classification of violations, remove rules for program areas that
are not enforced by the Department, and are generally housekeeping in nature.

Proposed Effective Date of the Rule
Upon filing with the Secretary of State.
Proposal for Notification of Affected Persons

Notice of the rulemaking proposal was mailed to persons on the agency’s rulemaking mailing lists
on February 25, 1998. No further notification is contemplated as the rules affect future violators
and the Department is unable to predict who those individuals will be.

Proposed Implementing Actions

The Department implements the Division 12 Enforcement rules through a document called the
“Enforcement Guidance for Field Staff.” This document explains to the regional staff how
violations are classified and what necessary actions must be taken for that class of violation.
Following adoption of the Division 12 rules, the Enforcement Guidance must be redrafted to
incorporate the rule changes. The redraft will include involvement from the regional staff,
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Proposed Training/Assistance Actions

Once the Enforcement Guidance revision is complete, Enforcement staff will visit regional
field offices to conduct training on the changes.
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Department of Environmental Quality

Memorandum

DATE: August 7, 1998
TO:

FROM:

RE:

Contaminated Sediment Issues

The Department is in the process of developing a comprehensive statewide plan for managing contaminated
sediments. The plan will incorporate a tiered approach where the least contaminated sediments will be eligible for in
water disposal or confined in water disposal, the next level, upland disposal and senously contaminated sediments
to an appropriate hazardous waste landfill.

Recent news articles regarding disposal of dredged spoils at the Ross Island site in the Portland area points out
how this issue has been evolving over time. The Governor will convene a series of meetings among federal and
state agencies to focus on contaminated sediment management issues. DEQ has been working with EPA to
develop guidance and expecis to receive a draft to review shortly.

Clean Air Action Days

DEQ has declared four clean air action days (CAADs) so far this summer in the Portland metropolitan area. On
these days people are asked to make air quality protective choices about their transportation to work, lawn mowing,
delaying painting and other projects that might contribute to air problems. So far this year we have exceeded the
new 8-hour ozone standard level of 0.08 ppm at two sites in the Portland metropolitan area and once in Salem. The
new standard is the 3 year average of the 4" highest ozone value at a site, which is not to exceed .08 ppm. Itisn't
possible to determine whether or not the standard has been violated without three years of data.

During the recent Clean Air Action days C-Tran’s ridership was up 13%. They provide free bus fransportation to
and from Vancouver on CAADSs.

Over 400 businesses voluntarily promote air quality pollution prevention activities at their work sites on these days.

Gasoline Terminals Public Hearing Comments

The first hearings were held on draft Title V air quality permits for five gasoline terminals located in northwest
Portland and for the ESCO facility. The Title V permits wilt replace existing air contaminant discharge permits. The
Title V permits by themselves do not create new requirements, but are shells that mcorporate all of the state and
federal air quality requirements from our rules and laws. DEQ will be responding to comments over the next two
months and then preparing the permits to go to EPA for final review and approval.

Comments included concerns about benzene concentrations and whether the oil terminals or ESCO were impacting
a high poverty level and/or high minority concentration neighborhocod. DEQ is in the process of responding o these
comments as well as written comments where submitted during the comment period.

Portland Area Pollution Prevention Outreach (P20} Team

The Portland Pollution Prevention Cutreach Team is a group comprised of representatives from six local
governments and DEQ! that was established in 1993 to promote poliution prevention in the Portland metropolitan
area through coordinated efforts. The P20 Team has demonstrated how government agencies can work together
to convey unified educational message in an efficient manner. The P20 team has developed and implemented




three major outreach efforts that have reached hundreds of small businesses and thousands of households in the
region since 1995.

The Team’s pilot project is a pilot recognition program for local automotive service businesses. Called the Eco-
Logoical Business Program,” it is designed to encourage these small firms to strive for exemplary environmental
performance. Automotive facilities implementing a series of best management practices (BMPs) will be eligible to
recelve a window sticker and certificate to highlight their accomplishments. An advisory committee with
representatives from two automotive businesses, a local trade association, AAA, and OSPIRG, has been working
with agency staff to develop a program that will be widely accepted by both businesses and consumers. All seven
P20 member agencies have committed to provide technical assistance and conduct the verification visits necessary
to ensure the auto facilities are in conformance with the BMPs.

River Road Santa Clara Sewer Project Remains Unresolved

The Oregon Supreme Court has refused to review a decision of the Oregon court of Appeals, which ruled six to
three that the City of Eugene had exceeded its authority in compelling connection to the sewer system. The City
required individual property owners outside city limits to abtain the sewer connections after the EQC made the
determination that connecting to sewers was necessary for public health and the environment.

Previously separate studies of the groundwater in the River Road-Santa Clara area had documented nitrate and
fecal bacteria contamination and identified septic systems as the main source of that contamination. The EPA
standard for fecal coliform bacteria was exceeded in virtually every well sampled in the area.

In response to the study, the EQC directed DEQ to obtain agreements from local governments to develop a master
sewerage plan and provide the service. A $6 million grant form EPA in 1984 was predicated upon the schedule of
connection that included 100% connection by the year 2000.

The Court of Appeals ruling was limited to the maftter of connection authority. The City's authority to build the sewer,
collect assessment fees, or charge monthly sewer user fees is not affected. Out of 8,000 hookups , 230 remain to
be completed. The City continues to explore opticns to ensure 100% connection to the system.

EPA Provides Funding for Monitoring at Ten Mile Lakes

Last October, a natural toxin was first detected at Ten Mile Lakes. Health official spotted the lakes as off limits for
drinking, swimming, or other contact. The water was contaminated by a toxic blue-green algae known as
microsystis, which is toxic at high concentration levels. The warning was lifted in December. The City of Lakeside
recently raised concerns about the possibility of return of the algae this year and asked DEQ to help with monitoring
to determine the extent of the problems. Western Regional staff have been working with the local watershed council
on the issue. The lakes are not only a tourist attraction, but are alsec a source of drinking water.

DEQ applied for and received a $11,000 grant from EPA to carry out that monitoring through October 1, 1998, f the
monitoring shows a problem, DEQ will apply for funding to carry out more extensive work to determine sources of
nutrient loads causing the algae bloom.

Water Quality Program Dilution Rule
The Water Quality program will review the Agency’s dilution rule during the next periodic rule review which is
required under ORS 183.545. This review will cccur, covering all DEQ rules, in the fall of 1999,

Wellhead Protection

DEQ certified the cities of Coburg and Junction City for their plans to protect the cities’ drinking water supplies. Both
cities worked with advisory committees to develop their plans, They used volunteers to develop pamphlets for
farmers and ruratl residents, flyers for the local newspaper, household hazardous waste collection events,
stormwater catch basin stenciling programs and display posters about groundwater protection. The cities weare
among the first to receive Wellhead Protection Certification from DEQ.

Recognition of Warm Springs Tribe as a State for CWA Purposes

The natural resource agencies are reviewing the proposed action by EPA of recognizing the Warm Springs Tribe as
a state for purposes of developing water quality standards and issuing permits related to facilities on the tribes’
reservation land. DEQ and other agencies have only raised one question regarding the application and that relates
to where the boundaries of the tribal lands are that include the Deschutes and Metolious rivers. The agencies are




proposing to EPA that a separate agreement be completed with the Tribes to maintain the existing Water Resources
Depasiment agreement and approach with the Tribes to not try to define the exact boundary, but rather to reach
‘agreements manag_ing these waters.

Outstanding Work by DEQ Staff

ThePepartment is using a prototype suction hose for VIP program designed by Tim Brown which reduces the
stogping.and bending by:inspectors in the program. It is a very good design which is simple and sturdy. T|m _'
designed and developed the prototype at home on his own time.

MikesAnderson and Laurie McCulloch received compliments and thanks from Christopher C. Wohlers of Wohlers
Envigonmental Services, for their efforts in working with the Technical Workgroup charged to assist in completlng
revisjons,and additions to the underground storage tank regulations. Both staff kept the group mformed %f critical
issuesand provided technical expertise. Special credit for Mike's skill as a facmtator was remarked ‘

Kenlucas, Eastern Region, suggested DEQ purchase one Blue Book per floor for the agency, rather than randomly
as saquested by individual staff. This suggestion will save the DEQ about $1,000 a year. The sugyestlon was
noted by the Department of Administrative Services as a-possibility for all state.agencies to have savings.




Chronology of Events
Re: WQ 401 disposal on Ross Island

1990 - Port applies to Corps for Section 10 permit for Terminals 1,2,4,& 5. Corps issues Section
10 for disposal near Sauvie Island on Morgan Bar after not hearing from DEQ (according to
Corps). Corps assumes DEQ waived 401. Permit allows disposal on Morgan Bar of up to 30,000
cubic yards of spoils per year until 2001. Only non-contaminated soils can be disposed of under
Section 10 otherwise Corps 404 permit is needed. |

1992 - New and separate 401 authorized, with conditions, to do maintenance dredging to restore
the Swan Island Ship Repair yard {(dry dock number 4) to design depth of -65 feet and dispose of
soils on Ross Island with

1994 - On October 14, 1994 another separate 401 issued for deposition of 20,000 cubic yards of
material from dry dock number 3 to deepen to design depth of -57 feet. Disposa] to Ross Island
with 1 foot cap. , -

1993/94 - Port and EPA accept consent decree concerning clean-up of “pencil-pitch” from
Terminal 4. DEQ not involved in lawsuit. EPA determined with Corps that 404 was not
necessary -that Nationwide hazardous waste permit could be used. Monitoring required by
consent decree. DEQ approached by Port asking for guidance on monitoring. DEQ copied on
monitoring reports to EPA.

1995 - DEQ issues 401 in response to Corps 404 to allow continued disposal of non-
contaminated sediment to Morgan’s Bar. Renewal of disposal part of 1990 Section [0 permit.

1996 - Port requests 401 for disposal of dredging spoils from Terminal 6 (Columbia River) to
Ross Island. 401 granted on October 15, 1996. Port subsequently determined that dredging
spoils did not require containment and could be disposed of in some place other than Ross Island.

1997 - Port requests to dispose of dredging material from Terminal 4 to Ross Island. Spoils
come from deepening project and not from “pencil pitch”area. In response to a phone request
from the Port DEQ sends letter, signed by Mike Llewelyn on October 20, 1997, with DEQ
concerns and suggestions (letter incorporates concerns from WMCD). Letter not legally binding
on Port though Corps incorporates part of DEQ letter into a permit they later issued to Port.

On December 11, 1997, DEQ receives letter from Corps stating that Port is proposing to modify
its Section 10 permit to dispose of spoils in Ross Island. Letter goes to several agencies (not
specifically addressed to DEQ) and simply asks for comments - it is NOT a 401 request. DEQ
asks Corps whether a 404 is required. Answer is no. 401 NOT issued by DEQ on latest disposal
project. Corps does not implement DEQ suggestions concerning monitoring.
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Minutes are not final until approved by the EQC

Environmental Quality Commission
Minutes of the Two Hundred and Seventieth Meeting

August 6-7, 1998
Regular Meeting

* The Environmental Quality Commission convened it's regular meeting at 1:05 p.m. on Thursday, August
6, 1998, at the Department of Environmental Quality Headquarters, 811 SW Sixth, Portland, Oregan. The

following members were present;

Melinda Edén, Member
Linda McMahan, Member
Mark Reeve, Member

Also present were Larry Edelman, Shelley Mcintyre and Larry Knudsen, Assistant Attorney Generals,
Oregon Department of Justice; Langdon Marsh, Director, Department of Environmenial Quality; and other

staff,

Note: Staff reports presented at this meeting, which contain the Department’'s recommendations, are an
file in the Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Wiritten material
submitted at this meeting is made a part of the record and is on file at the above address. These written
materials are incorporated in the minutes of the meeting by reference. :

Commissioner McMahan called the meeting to order. The following items were addressed:

A. Update on Spring Creek Hatchery Release

Gene Foster, DEQ-WQ, presented information to the Commission on the results of the U.S. Fish &
Wildlife (USFWS) Spring Creek Fish Hatchery release. The USFWS released 7,727,000 juvenile fall
Chinook from the Spring Creek Fish Hatchery on March 13, 1998. The release began at 8:00am and
ended at 12:30pm. Spill began at 8:00pm on March 13 and ended on March 23. Spiil was limited to the
volume that produced 110% TDG. Effects of the spill were monitored by collecting fish on March 14, 186,
and 17 downstream of Bonneville Dam. Chinoock salmon, large scale suckers and mountain whitefish
were collected and examined for gas bubble disease. There were no signs of gas bubble disease in the
fish collected. The actuat average flow during the release was 188,300 cfs. The estimated survival rate
at 80,000cfs spill {(120% TDG) would have been 93.28% and at 70,000 cfs (110% TDG) would have been
892.96%. This would have resulted in a loss of about 24,727 juvenile fish that would equate to 272 adults.

B. Update on the City of Portland Combined Sewer Overflow (CSQ) Project
Dean Marriott, Director of the City of Portland’s Bureau of Environmental Services (BES), presentad this
item. He explained the fulf scope of BES activities, including the operation of two sewage treatment
plants, the Mid-County Sewer Project and various watershed enhancement projecis. Using charts and
slides, he made a presentation on the background and current status of the CSO program. He described
the progress made in implementing the "Cornerstone Projects” which are intended to remove stormwater
from the sewer system and which have already reduced the volume of cverflows from ahout 8 billien
gallons per year in 1991 to about 3.4 killion gallons at present. The initiation of construction of the




Columbia Slcugh Cansoilidation Conduit and related factiities will capture and treat overflows to Columbia
Slough by the Year 20006, and the *Willamette Pre-Design” process will define in detail the capture and
treatment facilities for overflows to the Willamette River. Ta date, the City has spent $123 million on the
CS80 program. The BES has begun to werk on an “Infegrated Watershed Appreach” and would be
reexamining the CSO program from this perspective. The City hoped to visit with the Commission again
in 1999 to discuss the matter further. Following the presentation, Commission members, Mr. Marriott and
Directer Marsh briefly discussed the CSO program and expenditures for it in relation to other water quality

objectives

C. Update on the Umatilla Chemical Depot

Mr. Wayne Thomas, DEQ Umatilla Program Manager, updated the Commission on the status of the
hazardous waste incineration facility being constructed at the Umatilla Chemical Depot near Hermiston.
The facility is approximately 25% complete, and there have been numerous permit modification requests
from the U.S. Army. The Commission requested that the Department arrange for a briefing from the
Attorney General's office on the status of the lawsuit against the Commission and the Department related

to the decision to issue the required permits.

D. Update on the 401 Certification Program for Livestock Grazing

Michael Liewelyn, Water Quality Administrator; Russell Harding, Manager, Watershed/Basin Section,
Water Quality Division, and Debra Sturdevant, Natural Resource Specialist, briefly reported on the
implementation of the Clean Water Act Section 401 grazing program since DEQ and ODA adopted rules
in February. Staff also informed the Commission that in late July, the Ninth Circuit Court of Appeals
reversed the decision of the District Court and ruled that 401 certifications are not required for grazing or

other nonpoint sources of pollution.

The EQC was not asked to take action at this time. Staff will wait to find out whether there will be further
legal action on the case before maoving to repeal the pertinent Oregon administrative rules, DEQ will not
take formal action to cancel the 401s that were issued prior to the Circuit Court Decision, but will not
enforca the certifications as long as the current ruling is in effect.

After hearing this item, the Commission recessed for the evening. The meeting was resumed at 8:35
a.m. on August 7 with the following commissioners present:

Caral Whipple, Chair
Melinda Eden, Member
Linda McMahan, Member
Mark Reeve, Member
Tony Van Vliet, Member

E. Approval of Minutes

Commissioner Reeve made the following correction to the June 11-12, 1998 minutes: on page 5,
paragraph 5§, line 5, the line should read “affirmed the hearings officer’s finding of facts but amended the
conclusions of law. The motion was.” Commissioner Eden then made the following correction: on page
10, first full paragraph, line 4, the words after “Dilution Rule” should be removed. Commissioner Eden
moved the minutes be approved as amended. The motion was seconded by Commissioner Reeve and

carried with five “yes” votes.



G. Revision to the PM10 Attainment Plan for the Medford-Ashland Air Quality

Maintenance Area
Greg Green, Air Quality Administrator, and David Collier, Nonattainment Area Specialist, Air Quality
Division, presented this item. Mr. Gellier summarized the local advisory committee process used to
develop the plan, key plan elements, and changes in EPA guidance on modeling and plan development.
The proposed plan was a combination of existing strategies and additional new proactive strategies
aimed at preventing air quality problems for both PM10 and the new fine particulate standard (PM2.5).
The plan had been recommended by a majority of the local advisory committee and goes beyond the
minimum effort required hy EPA. Mr. Collier summarized public testimony; how the plan satisfied many of
the comments made in testimony; and how the on-going advisory committee process in Medford wilt
address other concerns raised by the public. Commissioner Van Vliet moved to accept the revisions as
indicated in Attachment A. Commissioner Reeve seconded the motion and it carried with five “yes"” votes.

Several Commissioners commented that the Medford-Ashland advisory committee, and the people of the
Medford-Ashland area should be commended for their willingness to be proactive and go beyond the
minimum effort required. Commissioner Whipple stated there was something positive to learn from this
effort and it should be held up as a madel for future work. The Commissicn was interested in finding
some way to give proper credit to the people of the Medferd-Ashland area. The Commission also asked
that a wark session be done at a future meeting to lock at additional ozone issues.

“H. Revision to the Prevention of Significant Deterioration (PSD) Requirements
Under the New Source Review (NSR) Program for New and Expanding Major

Industry in the Medford-Ashland Air Quality Maintenance Area (AQMA)
Greg Green and David Collier presented this item. The proposal is a companion piece to the Medford-
Ashland PM10 Plan. The local advisory committee recommended the proposal to ensure no backsliding
of requirements on new or expanding major industry in the Medford-Ashland area. The propasal will
retain the current stringent nonattainment area control and analysis requirements for new or expanding
major industry in place of less stringent requirements that would become effective once the
nonattainment designation for the Medfard-Ashland area is revoked. EPA commented that major sources
with emissions greater than -established federal PSD thresholds could not be exempt from the PSD
requirement to evaluate air quality impacts on Class | wilderness areas. This particular analysis is not
part of the suite of nonattainment area controi and analysis requirements. The proposal has been
modified to accommodate EPA’'s comment. The new proposal would subject sources to both
nonattainment area requirements and the impact analysis on Class | wilderness areas. Commissioner
Reeve asked that Table 3, OAR 340-028-110 and the text of the rule be consistent when referring to
particulate matter or PM10. |t was agreed to strike the words “particulate matter or” from the table.
Commissioner Reeve moved to approve the requirements with the change noted. Commissioner Eden
seconded the motion and it was carried with five "yes" votes.

. Medford Area Carbon Monoxide (CO) Maintenance Plan and Designations of

Nonattainment and Maintenance Areas =
Greg Green and Kevin Downing, Airshed Planner, Air Quality Divisicn, presented this item. The Medford
area had viclated the federal carbon monaxide air quality standards on numerous occasions in the 1970s
and 1980s. A combination of strategies implemented at the federal, state and local levels has succeeded
in reducing ambient exposures to safe levels. To remove the nonattainment classification triggered by
these historic exceedances an area, under federal Clean Air Act requirements, must also present a plan
that will ensure continued maintenance of the standard for at least ten years. The Commission was
asked to adopt the maintenance plan and supparting emission inventories that would provide the basis for
a request to the Environmental Protection Agency to reclassify the Medford area in compliance with the

carbon meonoxide standard.




Commissioner Eden asked if there was clarification on why local residents were so concerned about the
use of methyl fertiary butyl ether (MTBE} in oxygenated fuels considering the presence of other toxic
chemicals in gasoline. Mr. Downing replied that MTBE replaces benzene reducing the carcinogenic risks
otherwise associated with gasoline. Greg Green stated much of the concern focused an potential water
quality impacts and the Department, through the underground storage tank program, was monitaring for
MTBE at tank cleanup sites. It was asked whether older vehicles couid be exempted from the
oxygenated fuel requirements, and Mr. Downing replied it would he logistically difficult. When asked for
clarification on several oxygenated fuel program reguirements and questioned whether the Department
would be able to track gasoline constituents cutside of the axygenated fuel season, Mr. Green stated the
Department currently tracked air toxics through the hazardous air pollutant program,

Commissioner Eden moved that the maintenance plan, emission inventories and supporting rule-
amendments be adopted as presented in the staff report. Commissioner Van Vliet seconded the motion

and it was carried with five “yes” votes,

J. New Source Review Amendment for Carbon Monoxide (CO) Maintenance

Areas
Greg Green and Kevin Downing presented this item. Under current rules, new or expanding major
industrial sources in air quality maintenance areas are subject to Best Available Control Technology
(BACT) for air emissions, and any remaining emissions must either be accommaodated within a growth
allowance or offset by reductions elsewhere. The Medford carbon monoxide maintenance plan was
developed without a growth allowance and there were no offsets available in the area, the Medford air
quality advisory committee recommended creating another option, The propoesed rule amendment would
allow major industrial sources of carbon moroxide in maintenance areas to model the proposed increase

to show there would be no significant impact.

Commissioner Van Vliet asked whether the standards for evaluating what is best available control
technoelogy reflected protetype systems. Mr. Downing replied BACT determinations were based on
inventories of established control technologies that took into account various environmental impacts and
economic costs. Mr. Green added that if the systems failed to provide the emission reduction predicted
then the Department could require additional controls to be installed. When asked whether these
modeling processes and techniques were familiar to sources and Department staff, Mr. Downing replied
that industrial sources, censultants and Depariment staff were familiar with these technigues as they have
also been required for new or expanding sources in aftainment areas. He also indicated carbon
monoxide impacts from industriat scurces are very smail, the limits allowed under the proposal are very
low and that cumulative impacts can be assessed through the emission tracking program established in

the maintenance plan.

Commissicher Reeve moved to adopt the proposal as presented in the staff report and was seconded by
Commissioner Van Vliet. The motion carried with five "yes” votes.

K. Rule Revisions for Transportation Conformity, Indirect Sources, General
Conformity and State Implementation Plan {SiP) Streamlining

Greg Green and Dave Nordberg, State Implementaticn Ptan Coordinataor, briefly explained the proposed

rule amendments. [n response to questions from the commission pertaining to Transportation

Conformity, Airshed Plarning Manager Annette Liebe indicated “conformity lapses” have occurred twice

in Oregon, and during such events federal highway funds are not lost from a state's highway budget.

Regarding the second group of proposed ruies, staff clarified for the Commission that the Indirect Source
Construction Permits program addresses only the pollutant carbon monoxide, and the program differs
from the Transportation and General Conformity programs in that the latter address ozone and particulate
matter in addition to carbon monoxide.



On the subject of General Conformity, Commissioner Whipple questioned why the proposed rules remove
controls on prescribed burning on federal lands outside nonattainment and maintenance areas. Annette
Liebe explained that for state conformity rules to be more restrictive than the federal measures they must
apply equally to federal and nonfederal activities, and the Department lacks the resources needed to -
control diverse nonfederal sources. She also indicated that the newly adopted Medford Maintenance
Plan does not establish a budget for the emission of particulate matter, but the Oregon Smoke
Management Plan does provide goals for emissions from prescribed burning and such emissions are
reported annually to the department.

Commissioner Van Viet moved that the four groups of rule amendments be adopted. The motion was
seconded by Commissicner McMahan and carried with five “yes” votes.

L. Sunset of Title V Small Source Deferral and Establishing a “General” Air

Contaminant Discharge Permit (ACDP) Category
Greg Green and Kathieen Craig, Environmental Specialist, Air Quality Division, presented the two rule
actions. The Title V deferral applies to sources whose actual emissions are 50% of major thresholds, yet
have the potential to emit at major levels. The original Title V deferral period was January, 1995 through
January, 1997 and was extended to July, 1998. This action extends the deferral to December 31, 1999,
which is consistent with a recent extension allowed by EPA. Once the deferral expires, deferred scurces

will need to apply for a Title V or Synthetic Minor permit.

Regular Air Contaminant Discharge Permiis are issued to individual facilities. This approach is
reasonable for issuing permits for facilities with different requirements, but is not efficient when many
facilities are subject to the same requirements. Establishing a general ACDP will give the Department the
authority to issue one General ACDP per source category, with a standard set of requirements applying
to all sources in the category. Qualifying sources have iow emissions, minimal impact to the environment,
good compliance records and are subject to only those requirements contained in the General ACDP. A
distinguishing feature of a General ACDP is one public notice will be issued for a General ACDP versus
public notices each time a facility is issued a regular ACDP; however, an updated list of sources assigned
to a General ACDP is available for public review. The Commission asked that the Department report
back to the Commission after the first of the year with a list of whom general permits were issued.

- A mation was made by Commissioner Van Vliet to accept the rule action regarding the Title V. Small
Source Deferral. The motion was seconded by Commissioner Reeve and carried with five "yes” votes. A
motion was made by Commissioner Reeve to accept the recommendation to establish a general ACDP
category. The motion was seconded by Commissioner Eden and carried with four "yes" votes. One
Comrmissioner voted "no” on this motion.

Public Comment

Joseph Higgins and Corinne Weber representing the Mapiewood and Hayhurst Neighborhood
Associations in Portland presented public comment on the contamination of Vermont and Fanno Creek
due to the building of the Community Center adjacent to Gabriel Park. Bob Baumgartner, Water Quality

Manager, Northwest Region, responded from the Department.

M. Appeal of Hearing Officer’s Findings of Fact, Conclusions of Law and Final

Order in the Matter William H. Ferguson, Case No. AQAB WR 96-351
The Department appealed the Hearing Officer's Findings of Fact and Conclusions of Law. In that crder,
the hearing officer found that Mr. Ferguson was liable for a civil penalty in the amount of $1,000, a
reduction of the originally assessed penalty of $5,400, Mr. Ferguson was not present for the EQC
meeting and authorized Mr. John W. Eads, Jr. to represent him. It was determined Mr. Eads was neither




a licensed attorney at law nor did he meet the definition of an authorized representative for a centested
case hearing.

The Commission made preliminary rulings on several outstanding precedural metions. Commissicner
Eden moved to deny Mr. Ferguson's motion to dismiss the appeal based on the late filing of the
Department's exceptions and brief. Commissioner McMahan seconded the motion and it carried with five
‘ves” votes. Carol Whippie, the Commission Chair, granted the Department's and Mr, Ferguson's _
motions for an extension fer filing briefs, The Commissien then considered whether it should reopen the
case, an its own motion to consider the applicability of GSHA regulations to this matter. The Commission
declined to reopen the case. Commissioner Van Vliet moved to set this agenda item over to the
September meeting. Commissioner Eden seconded the motion and it passed with five "yes” votes.

N. Appeal of Hearing’s Officer’s Findings of Fact, Conclusions of Law and Final
Order in the Matter of the City of Coos Bay, Case No. WQMW-WR-96-277

Larry Knudsen, Assistant Attorney General, presented the Findings of Fact, Conclusions of Law and

Commission’s Opinion for approval. There being no further discussion, Commissioner Reeve moved to

adopt the order. It was seconded by Commissioner Eden and approved with five “yes” votes.

0. Amendments to the Department’s Division 12 Rules Concerhing Enforcement

and Civil Penalty Assessment Procedures
Les Carlough, Enforcement Manager, and Jenny Root, Environmental Law Specialist, presented this
item. The proposed changes included moving viclations of water quality statutes or rules by persons
having or needing a Water Polfution Control Facility (WPCF) Permit, from the $2,500 civil penalty matrix
to the $10,000 civil penalty matrix, granting the Directar the authority to assess smaller penalties for
violations that are self-reported, granting the Director the autharity tc use discretion in assessing a
penalty based only on the economic benefit gained through nancompliance without assessing the class-
and-magnitude based portion of the penally, and housekeeping changes such as additions and revisions
to classifications of violations and clarification of existing rules. The public notice was sent to all persons
on the agency’s rulemaking list, and each division's rule making list.

Commissioner Eden asked whether removing "Air Contaminant Discharge Permit” from the Notice of
Permit Violation requirement meant the person or facility would not know an enforcement action was
pending before receiving the action in the mail. Mr. Carlough expiained enforcement actions are always
preceded by a Notice of Noncompliance, regardless of whether there is a Notice of Permit Violation.

Commissicner Reeve reguested the word “not” be added to (h) of the self- disclosure rule {OAR 340-12-
0045(2%h)), so (h) reads, "Not the cause of significant harm to human health or the environment.” A
motion was made by Commissicner Eden to adopt the rules as presented in Aftachment A of the Staff
Report, including the Addendum and with the additional change suggested by Commissioner Reeve.
Commissioner Van Viiet seconded the motion and it carried with five “yes" votes.

P. Commissioners’ Reports
No reports were given.

Q. Director’'s Report

The Department is in the process of developing a comprehensive statewide plan for managing
contaminated sediments. The plan will incorporate a tiered approach where the least contaminated
sediments will be eligible for in water disposai or confined in water disposal, the next level, upland
disposal and sericusly cantaminated sediments to an appropriate hazardous waste landfill. Recent news



articles regarding disposal of dredged spoils at the Ross Island site in the Portland area points out how
this issue has been evolving over time. The Governor will convene a series of meetings among federal
and state agencies to focus on contaminated sediment management issues. A chronology was handed
out regarding Ross Island and the article from The Cregonian entitled “Port buries toxic silt at Ross

Island.”

DEQ has declared four clean air action days (CAADs) so far this summer in the Portland metropolitan
area. The new 8-hour ozone standard level of 0.08 ppm has been exceeded at two sites in the Portland
metropolitan area and once in Salem. The new standard is the 3 year average of the 4™ highest ozone
value at a site, which is not to exceed .08 ppm. Over 400 businesses voluntarily promote air quality
pollution prevention activities at their work sites on these days.

The first hearings were held on draft Title V air quality permits for five gasoline terminals jocated in
northwest Portland and for the ESCO facility. The Title V permits will replace existing air contaminant
discharge permits. The Title V permits hy themselves do not create new requirements, but are shells that
incorporate all of the state and federal air quality requirements from our rules and laws. DEQ will be
respond to comments over the next two months and then prepare the permits to go to EPA for final

review and approval.

The Portland Pollution Prevention Outreach (P20) Team is a group comprised of representatives from six
local governments and DEQ that was established in 1993 to promote pollution prevention in the Portfand
metropoiitan area through coordinated efforts. The P20 Team has demonstrated how government
agencies can work together to convey unified educational message in an efficient manner. The P20
Team has developed and impiemented three major outreach efforts that have reached hundreds of small
businesses and thousands of households in thée region since 1995,

The Team’s pilot project is a recognition program for local automotive service husinesses. Called the
Eco-Logoical Business Program,” it is designed to encourage these small firms to strive for exemplary
environmental performance. Automotive facilities implerenting a series of best management practices
(BMMPs) wili be eligible to receive a window sticker and certificate to highlight their accomplishments. An
advisory committee with representatives from two automotive businesses, a local trade association, AAA,
and OSPIRG, has been working with agency staff to develop a program that will be widely accepted by
both businesses and consumers.

The Oregon Supreme Court has refused {o review a decision of the Oregon Court of Appeals, which ruled
six to three that the City of Eugene had exceeded its authority in compelling connection to the sewer
system. The City required individual property owners outside city limits to obtain the sewer connections
after the EQC made the determination that connecting to sewers was necessary for public health and the
environment. Previously separate studies of the groundwater in the River Road-Santa Clara area had
documented nitrate and fecal bacteria contamination and identified septic systems as the main source of
that contamination. The EPA standard for fecal coliform bacteria was exceeded in virtually every well
sampled in the area. In response to the study, the EQC directed DEQ to obtain agreements from local
governments to develop a master sewerage plan and provide the service. A $6 million grant ferm EPA in -
1884 was predicated upon the schedule of connection that included 100% connection by the year 20C0.
The Court of Appeals ruling was fimited to the matter of connection authority. The City's authority to build
the sewer, collect assessment fees, ar charge manthly sewer user fees is not affected. Oui of 8,000
hookups , 230 remain to be completed. The City continues o explore options to ensure 100% connection

fo the system.

Last October, a natural toxin was first detected at Ten Mile Lakes. Health official spotted the lakes as off
limits for drinking, swimming, or other contact. The water was contaminated by a toxic blue-green algae
known as microsystis, which is toxi¢c at high concentration levels. The warning was lifted in December.
The City of Lakeside recently raised concerns about the possibility of return of the algae this year and
asked DEQ te help with menitoring to determine the extent of the problems. Western Regional staff have
been working with the local watershed council on the issue. The lakes are not only a tourist attraction,




but are also a source of drinking water. DEQ applied for and received a $11,000 grani from EPA to carry
out the menitoring through October 1, 1998. If the monitoring shows a problem, DEQ will apply for
funding to carry cut more exiensive work to determine sources of nutrient loads causing the algae bloom.

The Water Quality program will review the Agency’s dilution: rule during the next periodic rule review
which is required under ORS 183.545. This review will occur, covering all DEQ rules, in the falt of 1999.

DEQ certified the cities of Coburg and Junction Cily far their plans to protect the cities’ drinking water
supplies. Both cities worked with advisory committees to develop their plans. They used voiunteers to
develop pamphlets for farmers and rural residents, flyers for the local newspaper, household hazardous
waste collection events, stormwater catch basin stenciling programs and display posters about
groundwater protection. The cities were among the first to receive Wellhead Proiection Certification from

DEQ.

The natural resource agencies are reviewing the proposed action by EPA of recognizing the Warm
Springs Tribe as a state for purposes of developing water quality standards and issuing permits related to
facilities on the tribes’ reservation tand. DEQ and other agencies have raised the question regarding the
application that relates to where the boundaries of the tribal lands are that include the Deschutes and
Metolious rivers. The agencies are proposing to EPA that a separate agreement be completed with the
Tribes to maintain the existing Water Resources Depariment agreement and approach with the Tribes fo
not try o define the exact boundary, but rather to reach agreements managing these waters.

There being no further business, the meeting was adjourned at 3:05 p.m.



