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AGENDA

ENVIRONMENTAL QUALITY COMMISSION MEETING

October 2-3, 1997
La Grande, Oregon

Notes:

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any

item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to
consider that itern as close to that time as possible. However, scheduled times may be modified if
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the
beginning of the mesting to avoid missing the item of interest.

Public Forum: The Commission will break the meeting at approximately 11:30 a.m. for the Public Forum if
there are people signed up to speak. The Public Forum is an opportunity for citizens to speak to the
Commission on environmental issues and concerns not a part of the agenda for this meeting. The public
comment period has already closed for the Rule Adoption items and, in accordance with ORS 183.335(13),
ne comments can be presented to the Commission on those agenda items. Individual presentations will be
limited to 5 minutes. The Commission may discontinue this forum after a reasonable time if an
exceptionally large number of speakers wish to appear.

Thursday, October 2, 1997
Region V Building, Large Conference Room
3012 Island Ave
La Grande, Oregon

2:00 - 3:30 p.m. Work Session: Umatilla Chemical Depot Permit Modification

3:30 -4:30 p.m. The Commission will be Accepting Comments from the Public

on the Umatilla Chemical Depot Permit Modification

4:30 - 6:30 p.m. The Commission will have an Open House with Local Officials




o

The Commission will tour the Grand Ronde before the meeting

Friday, October 3, 1997
Region V Building, Large Conference Room
3012 Island Ave
La Grande, Oregon

Meeting will Begin at 9:30 a.m.

. Approval of Minutes

Approvalof Tax-Gredits—There will be no tax credits at this meeting

. TRule Adoption: Modification of the Mixing Zone Rule

g 0 W »

. Action ltem: Petition by JELD-WEN, INC for Declaratory Ruling Concerning
Availability of Sewer as Defined in OAR 340-71-160(5)(f)

E. TRule Adoption: Establish Total Daily Loads (TMDLs) for the Grande Ronde
River and Catherine Creek to Meet Water Quality Standards Including
Establishment of In-Stream Criteria

F. Commissioners’ Reports

G. Director’s Report

Hearings have already been held on the Rule Adeption items and the public comment period has closed.
In accordance with ORS 183.335(13), no comments can be presented by any party fo either the
Commission or the Department on these items at any time during this meeting.

The Commission will have lunch at 12:00 noon. No Commission business will be discussed.

The Commission has set aside November 20-21, 1897, for their next meeting. The location has not been
established.

Capies of staff reports for individual agenda items are available by contacting the Director's Office of the
Department of Environmental Quality, 811 8, W. Sixth Avenue, Portland, Oregon 97204, telephone
229-5395, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting.

If speciai physical, language or other accommadations are needed for this meeting, please advise the

Director's Office, (503)229-5395 (voice)/(503)229-6993 (TTY) as soon as possible but at least 48 hours in
advance of the meeting.

September 26, 1997




MEMORANDUM
DATE: October 2, 1997
TO: Environmental Quality Commission
FROM: Sue Oliver W
DEQ, Hermisto
SUBJECT: Umatilla Chemical Disposal Facility

DEPARTMENT OF
ENVIRONMENTAL
QUALITY

EASTERN REGION

Hermiston Office

(UMCDF) Permit Modification

October 2, 1997, Worksession Topic

- The attached documents have been prepared to assist you in reviewing the background
information for today’s worksession concerning the Umatilla Chemical Disposal Facility Class 3
Permit Modification (adding Raytheon Demilitarization Company to the permit as a “co-
permittee” and “co-operator”). Page 2 is the language from the Oregon Revised Statutes

concerning the findings you must make concerning

the applicant (Raytheon). Page 3 is the

applicable portions of the Oregon Administrative Rules as related to the findings. Pages 4
through 7 contain the proposed Permit Conditions related to adding Raytheon to the permit:

PAGE MODIFICATION

PERMIT CONDITION

S RV S
Cow»

Administrative Revisions
Liability Insurance
Training Plan Revisions

Signature Authority

256 E Hurlburt #117
Hermiston, OR 97838
(541 X5m3% 567-8297
TDD (503) 229-6993

DEG-1




OREGON REVISED STATUTE 466.060 CRITERIA AND FINDINGS

ORS 466.060 states:
466.060 Criteria to be met by owner and operator before issuance of permit.

(1) Before issuing a permit for a facility designed to treat or dispose of hazardous
waste or PCB, the permit applicant must demonstrate, and the commission must find, that the
owner and operator meet the following criteria:

(a) The owner, any parent company of the owner and the operator have adequate
financial and technical capability to properly construct and operate the facility; and

(B) The compliance history of the owner including any parent company of the owner
and the operator in owning and operating other similar facilities, if any, indicates an ability
and willingness to operate the proposed facility in compliance with the provisions of ORS
466.005 to 466.385 and 466.890 or any condition imposed on the permitiee by the
commission.

(2) If requested by the permit applicant, information submitted as cownfidential under
paragraph (a) of subsection (1) of this.section shall be maintained confidentigl and exempt
Jrom public disclosure to the extent provided by Oregon law.

Environmental Quality Commission, October 2, 1997 {Oregon Revised Statutes 466.060} Page 2




OREGON ADMINISTRATIVE RULE
OAR 340-120-010 (g) & (h) state:

(g) Owner and Operator Capability. The owner, any parent company of the owner and
the operator must demonstrate adequate financial and technical capability to properly
construct and operate the facility. As evidence of financial capability, the following shall be
submitted:

(A) Financial statements of the owner, any parent company of the owner, and the
operator audited by an independent certified public accountant for three years immediately
prior to the application;

(B) The estimated cost of construction and a plan detailing how the construction will be
SJunded; and -

(C) A three year projection, from the date the facility is scheduled to begin operating, of
revenues and expenditures related to operating the facility. The projection should have
sufficient detail to determine the financial capability of the owner, any parent company of the
owner and the operator to properly operate the facility.

(h) Compliance History:

(A) The compliance history in owning and operating other similar facilities, if any, must
indicate that the owner, any parent company of the owner and the operator have an ability
and willingness to operate the proposed facility in compliance with the provisions of ORS
Chapter 466 and any permit conditions that may be issued by the Department or Commission.
As evidence of ability and willingness, the following shall be submitted:

(i) A listing of all responses to past actual violations identified by EPA or the appropriate
state regulatory agency within the five years immediately preceding the filing of the request
Jfor an Authorization to Proceed at any similar facility owned or operated by the applicant,
owner, any parent company of the owner or operator during the period when the actions
causing the violations occurred; and

(i) Any written correspondence from EPA and the appropriate state regulatory agency
which discusses the present compliance status of any similar facility owned or operated by the
applicant, owner, any parent company of the owner or operator.

(B} Upon request of the Department, the applicant shall also provide responses to the
past violations identified prior to the five years preceding the filing of an Authorization fo
Proceed and the specific compliance history for a particular facility owned or operated by the
applicant, any parent company of the owner or operator.

Environmental Quality Commission, October 2, 1997 {Oregon Administrative Rule 340-120-010 (g) & (h)} Page 3




“MODIFICATION A”
(ADMINISTRATIVE REVISIONS)

Proposed Administrative Permit Revision:

The Signature, Introduction, and Definition pages would be changed to illustrate that the
Owner and Operator is the U.S. Army (as represented by the Umatilla Chemical Depot and U.S.
Army Program Manager for Chemical Demilitarization) and to add Raytheon Demilitarization
Company as Co-Permittee and Co-Operator.

Discussion:

The Permittee and Co-Permittee must be identified in the hazardous waste permit. The
Department proposes that the Signature Page, Introduction, and Definitions of the permit
incorporate Raytheon Demilitarization Company as Co-Permittee and Co-Operator. Although the
U.S. Army has selected Raytheon as the contractor to operate the UMCDF, the Army has the
ultimate responsibility and should still be designated as “Permittee, Owner and Operator.”

Environmental Quality Commission, October 2, 1997 (Modification A, Proposed Administrative Revisions) Page 4




“MODIFICATION B”
(LIABILITY INSURANCE)

Proposed Revision to Permit Condition 11.M.

The Permittee shall maintain and keep current the liability policies of comprehensive
general liability (CGL), umbrella Hability and following form excess liability, architects and
engineers professional liability and contractors pollution policy and following form excess liability,
first catastrophic excess liability, and second catastrophic msurance. A policy compendium shall
be sent to the Department annually which shall include at a minimum, that portion defining
“insured’ or lability responsibility and/or a review of the necessary insurance policies that
illustrates Raytheon Demilitarization/Raytheon Parent Company liability coverage equal fo or in
excess of the amounts submitted on 7/11/97 to demonstrate compliance. In addition, within 60
days of the effective date of this permit modification, the Co-Permittee shall submit to the
Department a written warranty from tile Chief Executive Officer or Treasurer of -{Raytheon, Inc.,
(parent company) claiming that the Parent Company’s insurance and assets will be used to '

effectuate the Co-Permittee’s third-party liability insurance policies at the UMCDF, if necessary..

Discussion:

ORS 466.105(5) states that the Permittee, if not provided an exemption, must “Maintain
sufficient liability insurance or equivalent financial assurance in such amounts as determined by the
department to be reasonably necessary to protect the environment and the health, safety and
welfare of the people of this state.” The minimum amount required by 40 CFR 264.147 (adopted
as Oregon Rule by OAR 340-100-002) is $1 million per occurrence and $2 million aggregate.

The Permittee and Applicant have submitted additional information in response to a letter
from the Department on August 28, 1997. The Attorney General’s office reviewed the additional
information and their comments were summarized in a memorandum from Brett McKnight to the
EQC on September 24, 1997,

Environmental Quality Commission, October 2, 1997 (Modification B, Liability Insurance) Page 5




“MODIFICATION C”
(TRAINING PLAN REVISIONS TO INSURE
CORRECTION OF NON-COMPLIANCE EVENTS)

Proposed New Permit Condition ILF.2.

Within 60 days from this permit condition’s effective date, the Permittee and Co-Permittee
shall submit to the Department a Class 1 permit modification request, with prior approval of the
Department, to modify the Training Plan specified in permit condition IL.F.1 to describe how the
Permittee and Co-Permittee will develop and implement new training when instances of non-
compliance or potential non-compliance are identified within the Chemical Stockpile Disposal

Program.

Discussion:

From the review of the Army/Raytheon response to the Department’s Notice of
Deficiency, the Department concluded that new training was very often an important and
successful factor in correcting instances of non-compliance at the Johnston Atoll facility. The
Department believes a permit condition is warranted to insure such a program is instituted at the
UMCDF.

Environmental Quality Commission, October 2, 1997 (Modification C, Training Plan Revisions) Page 6




“MODIFICATION D”
(AUTHORIZED SIGNATURES)

Proposed Revision te Permit Condition 1.X.

All applications, reports or information required by this permit, or otherwise submitted to
the Department, shall be signed and certified by the Umatilla Chemical Depot Commander, the
Project Manager for the Umatilla Chemical Disposal Faci]ity (representing the Program Manager
for Chemical Demilitarization), and the Project Manager for Raytheon Demilitarization, or by a
duly authorized representative for these persons, in accordance with 40 CFR 270.11.

Discussion:

40 CFR 270.11(b) (adopted as Oregon Rule by OAR 340-100-002) allows for either the
principal executive officer or responsible corporate officer, who is identified as a permittee, to
duly authorize a representative to submit reports required by the permit. This permit modification
would allow for the Permittees to authorize appropriate representatives to submit reports.

Environmental Quality Commission, October 2, 1997 (Modification D, Authorized Signatures) Page 7




Raytheon Company
Execttive Offices

141 Spring Street .
Lexington, MA 02173

Tel 617.860.2032 - ' w
Deopis J, Picard

Chairman and

Chisf Executive Officer

17 October 1996

Major General Robert D. Orton

Program Manager for Chemical Demilitarization
Building E4585

Parish and Hoadley Roads

Aberdeen Proving Ground, MD 21010-5401

Dear General Qrton:

I am taking this opportunity to reinforce my personal commitment fo the U.S. Army
Chemical Weapons Program. The record performance achieved by the Army/Raytheon
team at JACADS today is a result of many years of teamwork as we fook on the
challenge of taking a first-of-a-kind plant to fully proven operational status. My
commitment is to extend that same level of proactive management to our project at
Umatilla.

As you are aware, we have established a dedicated organization, the Raytheon
Denmiilitartzation Company (RDC), to support chemical demil projects. In adopting this
approach, my objective was two-fold, First, | wanted a focal point for our extensive
experience and expertige in this critically Important area, Secondly, 1 wanted a seamless
organization that can call on the total resources of the Raytheon Company.

RDC will be headed hy M, Fred Hissong, Jr., who is cutrently the executive directing
our JACADS and Annex G contracts. As the President of RDC, Fred will report directly
to Mr. Charles Q. Miller, Chairman and CEQ of Raytheon Engineers and Constructors
and an Executive Vice President of Raytheon Company. Chuck has been responsible
for demilitarization activities at Raytheon since 198@ and will provide his seven years of
demilitarization experience to the management of this program.

| assure you that this new organizational entity is ready for the Umatilla project
challenge. | am proud of the lead role that Raytheon has played in the Army's initiative




Maijor Generél Robhert D. Crion
17 October 1886
Page Two

to neutralize aur Nation's agent stockpile, working with the Army to destroy over two
million pounds of agent to date without a single serious chemical incldent, In part, the
success the Army has echieved at JACADS reflects the Raytheon commitment to
excellence, innovation and effective management.

This letter is my personal assurance to you that the resources of Raytheon Company
are fully prepared and committed to support the Umatila contract.

L 4 S

Dennis J. Picard
Chairman and Chief Executive Officer




Limits
(Milkons)
$350

$180

$75

$30

2638/demil

Chart No. 3

Raytheon Company
Liability Insurance Program
Demilitarization Projects

Pollution Liability Claims
Construction, Operalion and Mainlenanca Aciivilies

Named Peril
{smoXke, heat, fumes from hostite -
fire, axplosfon, m:ér\:andalism,
lighining, fo0d, earthquake,
General Liability makcious mischief, fiet and el .
Claims sommotian, colision or upset of ) Professianal
{nen-pollution) vahicles, mobile equipment of akeralt) All Other Perils Contraclor's Poution Liability
ACELTD." ACELTD. ACELTD.* ACELTD.* ACELTD.*
-— $200 MLION P
ALLTD™ XLLTo~ ALLTD.*™ A LTD- XLLTD
<7 $75 MILLICN >
ZURICH RE (UX) ;
e _ . _ ARCHITECT-ENGINEER'S
L o L ERRORS & OMISSICNS
GOERLING-KONZERN QERLING-KONZERN - GOERLING-KONZERN : COVERAGEA
{UK. BRANGH) UK BRANCH]™. (UK BRANCH) ShiM
. R SURANGCE CO.
A N RCHI EC TENGINEERS
ERRORS & OMISSICNS
COVERAGE A
$25M
EXINGTON INSURANGE GO.
NATIONAL UMLON s CO- OR'S POLLUTIONT . | ARGHITECT-ENGINEER'S ERRORS
{=3:) ok " & OMISSIONS COVERAGE A
'y T gy giy 1's
NATIONAL UNION NATIONAL UMION™#¢ NATIONAL UNIONY & ##  CONTRACTOR'S POLLUTION*' ARCHITECT-ENGINEER'S
FRONTED PCLICY $5MM FRONTED POLICY $5MM FRONTED PQLICY $5MM SELF-INSURED $5MM ERRORS & OMMISSIONS

* Policy requires the onse! of poliution {o be known within 7 days by the insured and reported to the insurer within 40 days
* Pelicy requires the onset of pollution o be known wilhin 20 days by the insured and reperted to the insurer within 80 days
*** No coverage for pollution at a hazardous wasle disposal site or for removal, treatment, ete., of pollutants t a sile owned, rented or cccupled by the insured
=4 Pollufion excluded unless caused by a hostile fire
1 Mo coverage unless pollution arises out of insured's construction operations. Operating a facility is not a consiruction operation

SELF-INSURED $5MM

$25




FROM ! OREGON DEG--HERMISTON FHONE NO. @ 583 567 4741 QOct. 29 1997 1B:31AM P2

FACSIMILE HEADER
U. S, ARMY
HEADQUARTERS, INDUSTRIAL OPERATIONS COMMAND

ATTN: AMSIO-ACE-S
ROCK ISLAND, ILLINOQIS 61299-6090

Dats: 28 Ot 97

No. Of Pages (including geader): 3 pages

To:  Ms. Sue Oliver ,.C('}’U:QJ
Dept. Of Envirormental Qualiry oM p/;ﬁ’ )

Statz of Orezon - N/
Phone: 541-567-8297 3 y"[O;\_Pr
FAX: 341-567-474) . \)0)5 @orc
)
S
From: Ms. Lesiee A LaMere \N (
Phone: 309-782-3469

FaX. 309-782-3804
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SECRETARY OF THE ARMY
WASHINGTCOHN

August &, 199%

MEMCRANDCUN OF GECISION

SUBJECT: Au thor:ty Undar Public Law 83-804 to Inciude an
Indnmmﬂcatxon Ciause in Contract DAAAQS-88-C-0018

in accordancs with Fedaral Acquisition Reguiation (FAR) 50.203.1,
‘Westinghouse Electric Corporaticn has raquested that, pursuani to
authority provided in Public Law 85-804, the Army include an
indemnification clause in iis contract DAAADE-86-C-0018 for the
consiruciion, systemization, cperations, maintenance and decommission
of the Anniston Chemical Demilitarization Facility (ANCDF).

Under this contract, Westinghouse is responsible for ail facets of
the process ta desiroy the lethal chemical agenis and muniticns
stockpiled at the Anniston Army Depot. Upen review of the functions and
respengivilities that Westinghouge will have, ! find that exceution of such
will subjact the centracior to cartain unusualiy hazardous risks which ars
defined in Attachment A, Defipition of Unusually Hazardeus Risks,

{ hava considered the availability, Cost and terms of private
insurance ic cover these risks, as woll &5 the viakility of self-insurance,
and have concluded {hat adaquate insurance to cover the unusuali;
hazardous risks is not reasonably availabls.

Itis not possible to determine the actual or estimated ¢ost to the
Government as a result of the use of an indemnificaticn clause since the
liability of the Government, if any, will depend upon the occurrence of an
incident ralated to the performance of the contract.

; find that the use of an indemnification clausa in this contract will
facilitaie the national defense.
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In view c‘ the foregoing znd pursuant o the suthority vested inme
oy Public Law §5-804 (30 U.8.C. 1431-1438) and Executive Urder 10788,
as emendsd, | hargby authaorize the inciusion of the Indemnification
ciausg prescripsd in FAR 52.280-1, wilh its Alternaie 1, in ths contract for
ANLDF providad the clause c.eﬂr.:.) tng unusualiv namrd@ ¢ TI8KE and
includes the limitations on covarage pracisely as cescribed in the
attgchead definition. 1 further autnorizs its inclusion in subcentracts (at any
tier) under this contract, providad ihe pass-through indemnification is
hmited to the dafined unusuaily harardous risks end provided that the
i

Contracling Officer approves oach pasg-through incemnit .A..?ior: i
writing.

The coniractual document exacuted pursuant 1o inis authorization
shiall comply with the reguirements of FAR Subparia 30.4 z2nd 23.3, 2s
impizrminted by Depaniment f Cefensa and tha Naparimant of the Army.
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g DEFINITION OF UNUSUALLY HAZARIOUS RISKS
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{1Y  sudden z2r slow relsase of, and ssposure ho, Llethal
chenlcal agents durxing the disgoszal o ztoeckpllss of chnemicsl
TuniTions, mines or othar Fferms of wzatons-relatsd
containarization and during facility dacommlissiening snd closurse.
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(3; CONUTEMAIATICN Tresent &% 2r rsleassad rrom the
Llztion prisr tc the contrazctor's construciicn oz cperation

cf tne chemical demilitarization facility CDF, whether RKnown cX
CHAROWS by the Gowvsrament or conmtrzotor at zuch i

(4} ceontamination resulting Trom tha aativiiies of chird
partiss whan the contractor haw NC control over sush activities
or Dartiss.

{3} contamination resulting J:iom the placement of
cowmponants and matsrials from decommissicning and olacement cof
wazsies and residuss from demilivsrizition, dsstrucnion, OF
closure in accorfance with The 22niract 2nd all apoplicabls laus
and ragulations. '

zrovided that the ndsmnificaticn c¢lause zhall in no way
incemnify The contracror =gainst 1ncal, stats or fasaral civil or
criminal fines ¢r pernzltiss levied by leocal, atate or Iederal
tribunalsg, nor zhsll this clause indemniiy ths contrzctor ayainst
“he cozte oI defending, h,cttl:.ng or ctherwiass oarticipating in
such civil or criminal acrtisons krought in local, state or federzl
tribunals.

The tarm "lethal chemdcal agents”, for purposaes of this
clzuse means the chepmiczls in t13 attacn;d ligt and thelr
naturally occurring breaxdcown products aut doss not dnclude
rasidues and wastes preodiced frem ths demilitarizaztion process
axcept To The astent that these residues and wastss oontzin, OF
are desmed Dv 2 court or agency of competant jurisdiction to
contain : the attached _ist.

The terr "disposal', for purpose cf this cizuses, inclu
the reconfigurasion, destrucilion or Femilitardization andgd interim
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other formo

of eguipment

of wastes

Tne term "damags Lo pro ghall include

costs of monitoring, investi 11 nse and
remadiation for property (to = dv duz te ths
risks zbave once cartificatic cilosirs i dance with tThe
ciesure plan has kesn accepted by the State or the Environmental
Protsction Rgency, and centract performance rnas besn completad
and zccapisd by tns Aniny
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(a) "dantractor's prinsipa; offizlais,® 22 uied in This clige, Meas
direciory, ocifiLers, TAMMgErs, sioeristeecients, of e3har representziives
auperviting or diresting -

£3) 411 or sussrantiatly 8l of the Cimgramidr/s matingss;

{2) ALl or sumesamtiaiiy 2il of ghe Cehzractor‘s operazions at tay erg
pLENT of damsrplte locstion in uwhieh this sInEPazt i3 bolmg sarformed: ar
(32 & sspacate ond xomlete majer incstPisi opreion in sommeziion

with cne performamse of this contrace,

{b) Urcler pablis paw 25-804 (53 U0, 18310 1485) wrd Sxesuyive Qrdge
10785, 23 amemddel, and regasdlagp of 2py 2her fravisisha of whis zentroce,
ihs Soveroment shail, subject ®» the Lindtarioms saetained ia She other
samsgraghs of thip almme, ipdemify tha Centractsy agmimi--

t1) claims (Smelimdirg ressomaBie sxpansas of litigation or sattisgen®)
Pr third parsons (ireiutise mwioyees of the fsasrsasssy for cesthy
pergimal talury: or L2385 &f, damige t3, 8¢ L33 of (Se &f Sropeity:

{8) Loss of, didaps te, or loss of me of Dontraster Eropaerty,
axcliuging Lozt of profit; and

{3 \ess of, devage 2o, of loss of uie of Sovertrent preperty,

axslusing iess of pegdic. .

(2} Thiz Irdeenification goplies omly %o tha extsnt thay the zlaim, ioss,
or damage {1) erises mut of ¢ result2 ¢Pot 2 risk eefined in This eantract
86 LrREwaily hazargobs or mysingr z2d (23 {0 Nt cotpeadkdted for by
insuranes &7 stharwise. Ao gush glsim, 1333, or dammge, U2 GhE extent
that it 42 wizhin the secuctidle amoumie of the fantruzior’s ipguranca, §s
met coversd uedas this sleuse, I insuranse ceverage of othes Flrencizl
prateasisn 1a effges 2a vre Jple the sparoving offipial sumhorizez (e of
MEg ciFuze is Pluyzed, zhe GaVrmERgts Liability umcer this olauee zaatl
net increaxx g3 & reaclz,.

(g} wWaen the clalm, lass, or damegzas is gsupad &y wiliful xiscondyse e
Laek of good ¥aieh an the parr of aay of thae foaresotsr/s prinzipal
=fffeiglz, the fontracter ¢hall hot ba indpmified fop--

(1) dsverrmen: slaima zgairst the Centr3&Tor (othar Iash thoss arfgime
threuph subrogationd; of
(2) Lees ar panugs affessind the ConthBeoor’$ Hroperty.

<e; ¥izh the featraeving 2ffizer!s prior wrizten sppreval, the Cemtrasior
pay, 0 ay pubaentract irwier nfs montrast, ingemnify the sibeaaTracter
asainsy 2oy ~isk defimed (A tals corerasy a3 wamuslly Rxisideus of
agziear, ™hiz indemmifizazien shal! provide, bemwesm che Comtrascer grd
the 2ubcontreates, the same rignts syl Suties, wel the zame Drovisions fer
aotice, furmishismg of evidense sr 2rosf, snd Govertmant sattlemgnt o2
defernse of clalxg as thiz clsuss prevides. Tha damrasmting CN¥icer may
sigs oporove (Mdemmificasion of subSantPicIors at A%y loWér tier, unded the
same terms snd sontitiens, The Goverrmant shail imseemify the Conzragtes
agaimat lisBility to subsameraeisrs {mcurrod Under 3ugoniras: provisiank
Bporeved by the Contractirg Offiess.

{13 The rigreg sac oDL(gations oF the m=~iies usdier thiz slavie shell
surrive this congmpzsiy cermication, sxp{rstion, or samplazion. the
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Gewerrmmng shall =i no payment undgr this alawge wiess the agertsy Meod
detarmines that the 2ot {s Jusy ard rasgeassis, The Goverrmant My ooy
whe Sentraster or succorzrazter, or may direstly may perties e vhot the
Contrastol o0 sudcontraster may Be liable.
© (8 The Gencracter shali-y
{13 Premosly matity ve fontfegting Dfficar of any slals or porvias
agpinsT, or llny {oss By, the Contraster of gty subeanersetors that =3y
raasaraisly be expecied 1o invelve indemnificptiem under this tlawe;
(2) {rrowdintely furmizh to the Covarmment £29%as 5t all pertiment

Parers the Comtracror riceives;

(3) Furnish wviderce or sroaf of ey eisia, loss, or dammse covercd My
iz alavge In the rermer ard forz the Sovernmune raquires; ad

(4) Compiy with the Ssvnrmnentit dirsctiome end axpeuTe amy
suthorizations reguirsd in cormection with sxcticogm: s» daferse of
tlaims or pavions.

(k) The Covessment may gisret, SoRtrol, o asgist in zavziing o
gofending smy clalm or sceiom thes mey fnvelve indemalificarion under his
elause.

{i) The seat of ingurance (inslusing selfsimguranes profram) covering a
tisk datinas in thiz sontracy ag ghusually heta-3933 &f nmoclage chall net
29 reimbursed exdest t2 the extent thar the fdnrsEctimg Officer has
regdites or ADOroves taly iagusaace.  The Govermmencts scligatiort wnder
tis slause arge-

(1% Sxgqotes fran (ne reiekte raouired ceder tnis gomTrasY e tlause
selating e ollowabla casy; apd

£2Y Yot atdaztes oy this ctnrract’s Limivetias gf fozr or Limizizian
of funds zlausa.

(Bt of Slsuze)
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The cisks o2f: | - '

1) gudden oz siow releases 8%, and expos:fe 2, le
ghepieal sgents during the dispasal &f stotkpiles ¥ o
munisiong, minss or other forms cf weapcna-re-atad
containerizaticn; and

2) explesicn, de*cnaticn es cmbLs: s 8% expiorives,
;:epellan.; ar incenddary matexials &uving the courge of dispesal
ths stookpiles 3t tha Tocelie Army Dapor, Teocelae, Ubkah,

FROVIDXD, that indemaificasion shell os available <o she
contTastor under :“.s zlauss cﬁag Sor those caaans, ‘ioszed and
Camags avizing out of or resulting Sryem suppil fu:niaheé oe
sasvizas renderzad by Ehe coniragicy under this con cast, znd
FROVIDED “Uarﬁsa, that this clause ghall in ne way indemaily tha
ceniracisr ageinas oriminal --ﬁea or Fenaliisg levied by,‘aaaral

oz plase Lrimunaldg, nez ghall Lthis cla e indemnily =np contractow
zgainss the -as.s ca da.ana-ﬁg, se:tling or shbeswise pa*:ic
pating &n such corininal agtiong prought in legaral g &

trivunals.  The ‘ s leknal ¢hemiczal acents,! for the gurpoass of
thisz slause, mesns any Loxis chemicals or gubstaznses which a-s (eor
2% onz time wars) contaimed in munitions, minez or othkar fewms of
waapcns-:alataé containarization, including dexivatives oz
campounds of puch chemiczle or gubstances. The fexm "dispesal,’

- €2y the pu:poses a? ¢hi clause,' asns the destfusticn or
demilibavizaeian ¢f chemizal muniticns, mings wr cthsr forms of
weapons~related containesization.
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Marzek 27, 1932

MEMORANDUM OF DECISICH -

SUSSEST: Aubkhozity Under Purlic Law 85-804 %2 Iﬂeéuda
an Indemnificatien Cliuse in Cant Tast
DACABT7-85-C~-0078 with ZG4G Defenie Mzigzials,
NS

EGES Defense Masegials, Ins., fEG&G, hza veguested that <he
ATy inelugdes an indemnilication clav se wader B9 3. 5.C. §9 1437~
1638 (Pub. L. 82304} in izs =anmtmzg DR~A87-5a-u-vu7c, in
ggcfgga?cs wisth Federal Asgquigiticn Re,Llat.ou {FAR) suzgaszt

On Septamdes 5§, 1935, the Army awarded coniraes
DACAET-B8-C«0076 to EGLC Sor the site Freparaiisn, comgtrusiisn,
fyscemisation, Sxegeiien, ﬁ&..tlﬁaacs ané cesemnmigaion of the
Teoels Chomical Agent Disposel freility, at Tovele Army Dapot,
Tooel®, Utal., The curpese of the facilisy {5 fo demilitarize the
c;ani:zl weapons stoSkpils gesoed 2t Tossla Azmy Jepnct. Givern thsa

vemandoug lethal p*te" a- el chemigal weepsns, & catasizephi
incident -nvclvaug tne facility may susiect EGEG te enormous
Einangi al 1ia®ility. Thareifcee, I -.nd :hat peTdzrmance 2f ixe
conhras s"“jsc.s IR2G %0 ynusuelly kazawdous cisks which arse

ﬁef.aﬂd -.E hL c--—'ﬂan- A-

I have considered the availavilizy, cest aad tarnms of privake:
insyuTanc=e %5 saver thess gisks, az well 2y the viazility of sell-
iasusance, aad hava cenaluded fhat adequale insussnge o Cover
these unusuelly hazasidoyus risks is act availasle to EGIQ at
peagongdle cast. I havs a*se examined IZG&C's progTam of wortkars’

Tmpensatizn insuranca., On the 2a8i5 <f thlg seview, T find that
the use o z2n indeamnifizazion clause in %hls contract will
facilitazte the natiscnal dedanse,

In vigw of :the forescing and pursuant o the authority verted
i ome Dy 30 U,5.C. §§ 1431-1435 (Fub. L. £83-304), and xe*utive
Ovder 10785, =3 amended, I hecsly guthorize the zgniracting
offidar to inzlude the indemmificziion clause 392 f3-th 2 TAR
subpart 52.250~1, toge4ther with the sl*e-ﬁata ianguagze prescrided
2oz cogk- einuu-samsﬂt zentracts, in contrasl DaCABT-8%-C-007§6,
peovidad *ha* tlause Ea““&a thas unusually hagazdous Ti3ks
Pzrgigely as cesc:ibed in Attashment A, I Zurirer =aucthc=ize LI3
tnelusion in first-tier subcontrasts under wha ES3CG csntract,
provided ths paes-Lirzugh andemn--.ca-_bw 's';iﬁﬂted te the
unuauslly hazagdous Tigxs defined in Attashmeni A and provided -
cantracting offices 3prToves the ;ass-*\rcugh {ndemniéication ;*
writing, I alss autho-iza ibe irnclugicn inm certzin sesong-tlers
gubcontrasts under the EGEC conirach, provided ths pagg-ThTough /////

- ' - l z
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indemnifization iz limited to the unusually nazazdsus riszhks

Celined in Atfachment A, gmevided the cdnivasiing offiger approves

the_:ass-“h:ough indamnifigasion 4n wrlitiag snd fuzther provided

thal $he contracting offizgr dastarmings in writing that critical

suﬂgl‘ea oF servifes ars n8% TTrsomably @vaiidble 4vem » segende
a' subeEntIacLor wi shgud indsmniiicasian.

OJ

Saculd i% prove necesgsary, in implementing {is Nera*aa;tm of
Dacision, %= incerporsts lawg age into the geazzast tq clerify,
givacily o by -afs-aﬂcB; teoms Ssund dn b -nﬁﬂma; lcation
elaupge, the contrasiing sfficer shall not insiude any such
slarifying *anquag; without the prise veview anﬁ approval o2 the
0ffice of ithe Agsistant Secresar y s# thne Army (Resamazch,
Sevalopment and Acgulisition).

h8 agitual oF egtinmated omse
vae ¢ this indemnifigakion
e Goves=ment, if ARY Wiid
ent fzgeribed in ths

It i3 not poasiple o detemm

Lo the Goveznmant 28 the razuli s
clauge, inasmush 238 fhe lisbilisy
dapend ueon tihe osgurvence cf an i
tgtamane of umuzually Rzzacsdous o

-1

The contractual dssumenis exszcukad purseant o §
nuthcri: sion snall sseply with the reguiremancs of ¥

é8.3 angd 50. 4 Ag ﬂpieme ted =y the Department 2f Def
— Departﬁent of she asmy.

R suopast
N8 zng the

stazhmsct




State of Oregon
Department of Environmental Quality Memorandum

Date: September 24, 1997

To: Environmental Quality Commissiosn

From: Brett McKnight, Manager E‘ ?

Eastern Region Hazardous Waste Program
Department of Environmental Quality

Subject: Transmittal of Attorney General Review Regarding Incorporation of
Raytheon Demilitarization Company as Co-Permittee to the Umatilla
Chemical Disposal Facility Hazardous Waste Permit

The Attorney Generals office has reviewed Raytheon Demilitarization Company’s
response to the Department’s information request. The information request (attached)
came from comments heard from the Commission at the August 22, 1997 Urmatilla work
session.

In summary, the Attorney General’s office had the foliowing comments: -

» Information regarding the relationship between Raytheon Demilitarization Compaty
(RDC) and its superintendent corporations is adequate, but information regarding
RDC’s financial assets were not included. Asset and liability differences between
RDC and the superintendent corporations are not clarified. The Attormey General
suggests that RDC should provide its own asset and liability statements.

» [t appears that the insurance policies issued to Raytheon, Inc.,, cover RDC. It’s not
clear what the pollution exclusions in some policies do, or do not, cover. For
instance, does the $25 million National Union Fire policy cover hazardous waste
activities? (See endorsement #18). RDC does not clarify which policies it believes
would cover third party damage from a release of hazardous pollutants.

» Some issues arise from the discussion of the Army’s indemnification of Raythecn
for third party Hability under Public Law 85-804. They are:

a) Would such indemnification be provided to the extent RDC might be found
liable as a private contractor regardless of potential defenses otherwise
available to the Army?

b) When is it expected that the Secretary of the Army will issue the
indemnification to RDC?




¢) Is there a limitation (cap) on the amount of indemnification?

The Attorney General recommends that these questions should be discussed at the
October 2 Commission work session.

Attachment

ce: Raj Malhotra, UMCDF (PMCD)
Samuel Kasley, Raytheon Demilitarization Company (UMCDF)
Larry Edelman, Attorney General

xwadvfredrickiwordirayth. modirde memo to eqe.doc




Department of Environmental Quality
2146 NE 4th Street, Suite 104

Bend, OR 97701

(541) 388-6146

August 28, 1997 Eastern Region
Bend Office

Samuel J. Kasley 7

Umatilla Project Manager

Raytheon Demilitarization Company
P.O.Box 1188

Hermiston, OR 97838

Dear Mr. Kasley:

As Raytheon representatives heard at the August 22 meeting of the Environmental
Quality Commission (EQC), more information is needed from Raytheon, Inc. about the

_ relationship between Raytheon, Inc. and Raytheon Demilitarization Company (RDC) to
determine whether or not RDC can meet the statutory requirements of Oregon Revised
Statute 466.060 (attached) in order to be a co-permittee with the U.S. Armmy for the
Umatilla Chemical Demilitarization Facility (UMCDF). |

ORS 466.060 and the implementing rules establish criteria to be met by owners and
operators of hazardous waste treatment and/or disposal facilities. To assist the EQC in
evaluating addition of Raytheon, Inc. or Raytheon Demilitarization Company as a co-
permittes on UMCDF Permit #0R6 213 820 917, a senior corporate official and/or
counsel for Raytheon, Inc. should be prepared to address the following issues at the EQC
Worksession in La Grande, Cregon on Thursday, October 2, and should provide written
responses on these issues to Brett McKnight at the Department of Environmental Quality
by no later than Wednesday, Sept. 17 for evaluation prior to the Octeber meeting. The
Army and Raytheon, Inc. will have approximately one hour to address the EQC on
October 2. S : — -—
I. Provide a schematic of the corporate structure of Raytheon, showing the relationship
of all parent, holding and/or subsidiary corporations; ‘
Provide a legal analysis of the relationship among Raytheon Demilitanization
Company and other Raytheon entities;
Provide an explanation of the managerial and human resource relationships, if any, of
Raytheon Demilitarization Company and other Raytheon entities;
4. Provide an analysis of the financial relationship of Raytheon Demilitarization
Company to other Raytheon entities; and
5. Provide a list and copies of all liability policies which provide coverage for activities
of Raytheon Demilitarization Company with respect to the construction and operation
of the incinerators at Umatitla.

[3N]
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Samuel J, Kasley
August 28, 1997
Page 2

The information provided in response to the iters listed above should be under signature
of Raytheon’s corporate counsel. In addition, Raytheon, Inc. should be prepared to
discuss with the EQC why Raytheon Demilitarization Company rather than Raytheon,
Inc. has the capability to meet the statutory requirements to be co-permittes, since it is
cur understanding that Raytheon Demilitarization Company has been only recently
formed. )

Questions regarding preparation of these responses should be directed to Larry Edelman
or, in his absence, to Larry Knudsen at the Oregon Department of Justice, (503) 229-
5725. ' - '

Sincerely,

Stephanie Hallock
Administrator

Eastern Region

Attachment: ORS 466.060
cc:  Members, EQC

Larry Edelman, DOJ

Lamry Kaadsen, DOJ

Langdon Marsh, Director, DEQ

Breit McKnight, DEQ

Raj Malkotra, UMCDF



DEPARTMENT OF THE ARMY
PROGRAM MANAGER FOR CHEMICAL DEMILITARIZATION
ABERDEEN PROVING GROUND, MARYLAND 21010-5301

16 September 1997

Project Manager ' PMU - 970273
for Chemical Stockpile Disposal

Subject: Response to 28 August 1997 request for additional information regarding the
addition of Raytheon Demilitarization Company as Co-Perm1ttee to UMCDF
Hazardous Waste Permit (OR6 213 820 917) -

+& OF OREGON
Mr. B i ' ' RTMEN% OF ENViﬂuNMENTAL CUALITY
. Brett McKnight DEPA RECEMED
Hazardous Waste Manager . _
Oregon Department of Environmental Quality . §P1 5 1997
2146 N.E. Fourth Street, Suite 104 ‘
Bend, Oregon 97701 A ﬁwﬁﬁf =GION

Dear Mr. McKnight:

This letter transmits a response to the Department of Environmental Quality’s
(DEQ) 28 August 1997 letter regarding the addition of Raytheon Demilitarization
Company as a co-permittee to the Umatilla Chemical Agent Disposal Facility Hazardous
Waste Permit. Mr. James C. Higgins, Jr., Vice President, Secretary, and General
Counsel of Raytheon Demilitarization Company prepared this response.

If you have any questions, please call my technical point of contact, Mr, Karl H,
Kinkade, (541) 564-7052.

Sincerely, .
artin A. JacOby Raj K. Malhotra
Lieutenant Colonel, US UMCDF Site Project
- Commander Manager
*CERTIFICATION STATEMENT *CERTIFICATION STATEMENT

Enclosures

*} CERTIFY UNDER PENALTY OF LAW THAT THIS DOCUMENT AND ALL ATTACHMENTS WERE PREPARED UNDER
MY DIRECTION OR SUPERVISION IN ACCORDANCE WITH A SYSTEM DESIGNED TO ASSURE THAT QUALIFIED
PERSONNEL PROPERLY GATIHER AND EVALUATE THE INFORMATION SUBMITTED. BASED ON MY INQUIRY OF THE
PERSON OR PERSONS WHO MANAGE THE SYSTEM, OR THOSE PERSONS DIRECTLY RESPONSIBLE FOR GATHERING
THE INFORMATION, THE INFORMATION SUBMITTED IS, TC THE BEST OF MY KNOWLEDGE AND BELIEF, TRUE,
ACCURATE, AND COMPLETE. 1 AM AWARE THAT THERE ARE SIGNIFICANT PENALTIES FOR SUBMITTING FALSE
INFORMATION, INCLUDING THE POSSIBILITY OF FINE AND IMPRISONMENT FOR KNOWING VIOLATIONS.

Printed on @ Racycled Paper




CF:

Mr. C. Galloway (CEHND-CD-UM)
Mr. H. Townsend (CEHNC-CH-CT)
Ms. L. LaMere (AMSIO-ACE-S)
Mr. J. Stang (PMCD-Edgewood)
Mr. P. Bergeron (PMCD-Edgewood)
Mr. K. Kinkade (SAIC)

Ms, C. Beyer (SAIC)

Mr. D. Nylander (RDC)

Mr. M. Yakawich (SCBUL-CD)




Raytheon Demilitarization
. Company

30 South 17th Street

Philadelphia, PA 19103

Mailing Address
P.O. Box 8223 Raytheon

Philadelphia, PA 19101-8223
Tel 215.422.3000

Fax 215.422.4971
215-422-4813 tel.

2154224507 fax

September 15, 1997

Ms. Stephanie Hallock
Administrator, Eastern Region
Department of Environmental Quality
State of Oregon

2146 NE 4th Street, Suite 104

Bend, Oregon 97701

Re: Raytheon Demilitarization Company as Co-Permittee Under

Umatilla Chemical Demilitarization Facility
Hazardous Waste Permit No, ORS 213 820 917

Dear Ms. Hallock:

This is in response to your letter of August 28, 1997 to Samuel J. Kasley, Raytheon
Demilitarization Company’s project manager for the Umatilla Chemical Demilitarization
facility (“UMCDF”). We are also responding to the letter of Brett McKnight, Manager,
Regional Hazardous Material Program, Oregon Department of Environmental Quality,
dated August 13, 1997 to Lt. Col. Martin Jacoby of the Department of the Army’s
Umatilla Chemical Depot, and Raj Malhotra of the Army’s Program Management for
Chemical Demilitarization, seeking information from us.  Moreover, since the
Environmental Quality Commission asked a number of questions at a meeting August 22,
1997 regarding Raytheon’s experience at the Johnston Atoll facility, we will address those
issues as well. Our response is divided into two sections: a statement of history and
experience and outline of parent companies and affiliates of Raytheon Demilitarization
Company (“RDC”), and a summary of the insurance coverage and U.S. Government
indemnification applicable to the operations of RDC.

RDC Organization and Experience

As you know, RDC was awarded Contract No. DAAAA 09-97-C-0025 on February 10,
1997 by the Army’s Program Manager for Chemical Demilitarization for the incineration
of various weapons and munitions stored at the Umatilla Arsenal. To understand fully
RDC’s qualifications to safely build, operate, maintain and decommission UMCDF, one
needs to know the current internal ownership hierarchy of Raytheon Company and its
subsidiaries and a certain amount of history regarding relevant acquisitions made under the
overall guidance of Raytheon Company, the ultimate parent of RDC. A copy of Raytheon
Company’s 1996 Annual Report is enclosed.




If you refer to the attached Chart no. 1, you will note that RDC was incorporated in
Delaware in 1992, and is a wholly-owned subsidiary of Raytheon Engineers &
Constructors International, Inc. (Delaware, 1993), which is in turn a wholly-owned
subsidiary of Raytheon Company (Delaware, 1928), a $12 billion publicly-traded
corporation with operations in aircraft, defense, electronics, commercial businesses and
engineering and construction.

As you will observe from Chart no. 2, all of the people and resources possessed by
Raytheon Company and its subsidiaries directly involved in demilitarization work currently
reside in RDC and, to a lesser extent, Raytheon Engineers & Constructors, Inc., RDC’s
close affiliate. This has occurred as a result of several steps. In November 1986 a
predecessor corporation to Raytheon Engineers & Constructors International, Inc.,
current parent of RDC, purchased the stock of Stearns Catalytic Corporation which in
1984 won the first two contracts, ever, related to chemical weapons demilitarization: (1)
Contract DACA87-84-C-0081 for the purchase of all equipment and the development of
software for all future chemical demilitarization facilities in the U.S., the so-called “Annex
G contract,” and (2) Contract DACA87-84-C-0040 for installation of equipment and
construction of the Johnston Atoll Chemical Agent Disposal (“JACADS”) facility.
Stearns Catalytic Corporation, in August 1986, also won the operations and maintenance
contract (no. DACA87-86-C-0098) for JACADS.

After the stock purchase of Stearns Catalytic Corporation, the predecessor to Raytheon
Engineers & Constructors International, Inc. made a capital contribution of the stock to
Raytheon Engineers & Constructors, Inc. (which at the time was known as United
Engineers & Constructors, Inc.), thus transferring all the people and resources utilized for
chemical demilitarization to the company. Then, adding to its experience, on September
20, 1996 Raytheon Engineers & Constructors, Inc. and the Army executed Contract
DAAA09-96-C-0081 for the continuation of operations and maintenance at JACADS and
its decommissioning.

Another company within the Raytheon group has played a role in chemical weapons
- destruction. At the JACADS facility Raytheon Engineers & Constructors, Inc. and RDC
utilized an internal subcontract with Harbert-Yeargin Inc. for maintenance. Please note
Harbert-Yeargin Inc.’s position on chart no. 1. :

With the increasing contracting possibilities for Raytheon Engineers & Constructors, Inc.
with the Army Program Management for Chemical Demilitarization, the company saw a
need to flow all demilitarization assets into an organization that would be exclusively
committed to the Army’s programs. Thus, in 1992 RDC was incorporated. Since then,
but mostly since 1996, Raytheon Engineers & Constructors, Inc. and Harbert-Yeargin Inc.
have gradually shifted demilitarization assets to RDC. That shift for Harbert Yeargin Inc.
is complete but for Raytheon Engineers & Constructors, Inc. is still in process; we expect
it to be fully complete by October 1, 1998, RDC, headquartered in Philadelphia and
carrying 190 employees, has the following directors and officers:




Directors Officers

Morton L., Brond Charles Q. Miller Chairman of the Board and
Charles E. Dry Chief Executive Officer
Fred Hissong, Jr. Fred Hissong, Jr., President and Chief Operating
Robert Marshall Officer .
Charles Q. Miller Morton L. Brond Vice President, Chief
William H. Swanson Financial Officer and
Treasurer
James C. Higgins, Ir. Vice President, Secretary and

General Counsel
Timothy L. Montgomery Vice President-Contracts
Karen L. Degler Assistant Secretary
Christopher Ziino Assistant Treasurer

RDC has available to it, through internal “seconding agreements” with affiliates and its
ultimate parent, Raytheon Company, people and other resources to discharge its
contractual obligations at UMCDF. For example, if required, it will utilize any additional
engineering, environmental engineering, construction management, operations, and safety
and health expertise in the Raytheon Engineers & Constructors, Inc., and Raytheon
Service Company affiliates. Please refer to chart no. 1 and the attached brochure for
information about the corporate position, capabilities and experience of these companies.

In summary, even though RDC’s first official contract award for demilitarization work
was for UMCDF, one should understand that it has, practically speaking, performed
demilitarization work since 1984 and all the resources utilized by Stearns Catalytic
Corporation and Harbert-Yeargin Inc. for the JACADS and Annex G contracts are, to a
great extent, now part of RDC, and, when the transfer of Raytheon Engineers &
Constructors, Inc. is complete, will soon fully be part of RDC, and thus are available for
performance of the contract for UMCDF,

Insurance and Indemnification

Raytheon Company, the ultimate parent of RDC, has in place various contracts of
insurance covering the operations of all of its subsidiary companies, including RDC. This
coverage, which is on “first-dollar” basis but has a self-insured retention amount of $5
million, rises through a series of layers to $350 million for many operations of the
subsidiaries. 1 am enclosing various pages extracted from the policies of insurance which
indicate how RDC is included in the Raytheon Company program, the amount of coverage
for each layer beginning at $5 million and reaching to $350 million and the exclusion of
coverage for pollution under certain conditions. I am also enclosing Chart no. 3
indicating the various layers of general liability coverage applicable to RDC’s operations at
UMCDEF. Note that, like. virtually all liability insurance, there are exclusions under the
policies.




RDC has made a request of the Secretary of the Army for indemmnification under Public
Law 85-804 against liability to third parties for bodily injury and property damage arising
out of the “unusually hazardous risks” of operations at UMCDF. A P.L. 85-804
indemnification is authorized by Executive Order of the President and may be issued by
heads of federal cabinet agencies when a determination has been made that the contractor
is engaged in operations which pose an “unusually hazardous risk”. Under Federal
Acquisition Regulation 50.403-1 applicable to the indemnification, the indemnification
supplements, and does not replace, any insurance available to the contractor for its
operations. All five Army contracts for destruction of chemical weapons to date
(including the contract for the Tooela, Utah, Depot ) have had indemnifications issued by
the Secretary. We expect the Secretary of the Army to issue the indemnification for
UMCDF in the near future.
* #* *

RDC understands the concerns and interests of the government of the state of Oregon
concerning our planned operations at Umatilla. RDC and its affiliates want to aid as best
we can the Department of Environmental Quality and the Environmental Quality
Commission in gaining an understanding of our ability to perform the contract and to
conduct our operations in accordance with the terms of the RCRA permit. You can
expect our full cooperation.

Mr. Fred Hissong, President and Chief Operating Officer, and I will be in attendance at the
Commission’s meeting in LaGrande on October 2 to explain further RDC’s plans and to
answer questions that may arise.

Sincerely yours,

57

James C. Higgins, Jr.
Vice President, Secretary and
General Counsel

Encs.

joh33s8




CHAL. NO.1

Raytheon Demilitarization Company

Parent and Affiliated Company Structure

incorporated Del.
May 22, 1928

Raytheon Company

Constructors Internation

Incorporated Del.
March 16, 1993

Raytheon Engineers &

al Inc.

——

Raytheon Demilitarization Raytheon Constructors Raﬁheon Service Company
Company international, Inc.
Incorporated Del. Incorporated Del. Incorporated Del.
July 17, 1992 June 29, 1993 May 3, 1962
Harbert-Yeargin inc. Raytht"ean_aonstrut-ﬁib_r—s_ inc.
Incorporated Del. - incorporated Del.
May 3, 1982 March 22, 1982

NOTE: Raytheon Company has over 100 other subsidiaries.

R;y?heon Engineers
& Constructors, Inc.

incorporated Del.
January 31, 1928




Chart No. 2
Raytheon Demilitarization Company
Asset Acquisition History

1986 1987 1996-1998
‘- Stock ' Capital Transfer of
 Purchase Contribution Selected Assets

Raytheon Engineers

Stearns Catalytic —E. & Constructors — Raytheon Engineers

Corporation International, Inc. & Constructors, Inc.

1s
| U
| B
C
I © Raytheon
| N Demilitarization
I ; Company
| A
| C
| T

Harbert-Yeargin
Inc.

1996-1998

Transfer of
Selected Assets
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Chart No. 3
Raytheon Company
" Liability Insurance Program
Demilitarization Projects

Poltution Liability Claims
Censtniction, Operation and Maintenance Activilles

Named Peril
{smoke, heat, lumes from hostile
lira, explosion, wind, vandalism,
lightning, llocd, earhquake,

$s0

$25

. General Llability masicious mischizf, ot and chdl _
Lirnits Claima commatian, collision or upset of . Prafessional
{Millons) {non-paliution} vahicles. mobile equipment of aircrait) All Other Perils Contractor's Pollution Liabiity
$350
ACE.LTD, ACE.LTD: ACELTD! ACELTD ACELTD.
$200MM $200MM $200MM $200MM S200MM
$3150
XL.LTDs XL LD XL LTD XLLTD? XL lror
$75MM $75MM $75MM STEMM £75MM
$75
ZURICHRE (UK}
commcroNﬁ's ARCHITECT-ENGINEER'S
' POLLUTIO ERRORS & OMISSIONS
SOk aaey S b R COVERAGE 8 525MM COVERAGE A 525HM
$45HM B45hM SShM RELIARCE INBURANGE CO.
CONTRACTCR'S ARCHITECT-ENGINEER'S
FOLLUTION ! ERRORS & OMISSIONS
$20 COVERAGE B $25MM COVERAGE A $25MM
T LEXINGTON INSURANCE CO,
NATIONAL UNION INS. C0. OF MATIONAL UNICN INS. CO. OF  { MATIONAL UNION INS. CO. OF
N - CONTRACTOR'S ARGHITECT-ENGINEER'S
PITTSBUAGH $25MM PITTSBURGH™ $25MM PITTSBURGH™ $254M ST T R 4 A
35 CQVERAGE § S20MM COVERAGE A $20MM
i i} T
NATIONAL UNION NATIONAL UNIGN— NATIONAL UN:ON CONTRACTOR'S POLLUTIGN ARCHITECT-ENGINEER'S
FRONTED PCLIGY $5MM FRONTED POLIGY $5MM SELF-INSURED S5MM ERACAS & OMMISSIONS
SELF-INSURED $5MM

.

2638/demil

FAONTED POLICY $5MM

* Palicy requires the onset o
No coverage for pollution at a hazardous waste disposal site or for removal, treatment, ste. of pallutants at a site cccupied by the insured

When pallutien is the caus

f pollution to be known within 7 days by the insured and reported ta the insurer within 40 days

e of fire, liability for fire and ensuing damage is covered

t No covarage for poliution caused in the oparalion ol a facility utilizing hazarlous waste
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Aon Risk Services

Thirsday, September 11, 1997

James C. Higgins Jr.

Raythicon Engineers and Constructors, Inc.
30 South 17t Street

Philadelphia, PA 19103

Re: Umatilla Oregon Project
Dear Jim:

As instructed by Matt Lupa, we have included the declaration pages for the
Raytheon Casualty Program and Coniractors Pollution Liability. We have
included the most obvious provisions related to pollution for this project. There
miay be other provisivs within the policies that may effect recovery of a pollution
claim. The coverage’s are subject to all terms, conditions and exclusions of the
policies.

Please note that we have not received the Gerling General Liability policy or the
Zurich Re Contractors Pollution policies. I have included our cover notes binding
caoverage with those carriers. "

If you have any questions, please give us a call.
Sincerely,

#
ph W. Quarantello Jr.
Account Manager

¢ Matt Lupa - Raytheon
Erik Eckilson - Aon, Boston
Kathleen Hunter - Aon, Boston

Avek Risk Serwice, Ine U/’;\'{{LJJM/:M-JQ"I‘}
% Higli Sueey = Busosy, Masaachiusens 02110 « cel: (8175 4823 L0 » fax: (817 542-2597

@
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NATIONAL UNION (""“‘g . 'SURANCE COMPANY OF p;:TDQUHGH, PA, HEREIN
" CALLED THE COMe. . -

- -7

1M CONSIDERATION OF THE PAYMENT OF PREMIUM, IN RELIANCE UPON THE STATEMENTS 1N LHE lJl:.U_ARATIONS MADEA
PART HEREOF AND SURIFCT TG ALL 'I'ERMS OF THIS POLICY, AGREES WITI] TII NAMED INSURED AS FOLLOWS:

THE DECLARATIONS, TABLE (OF CONTENTS, GENERAL CONDITIONS, COVERAGE PAITS AND IINDORSEMENTS COMPLETE TH!S
COMBINATION POLICY, ‘

POLICY NUMBER:
$200 319 70 97

ADDRESS OF INSURED:

L4L Spring Street

Lexington, MA 02173

NAMED INSURED:

RAYTHEON COMPANY AND/OR I1S OWNED,
CONTRULLED, AFFILIATED OR SUBSIDIARY
COMPANIES, INCLUDING ANY OTHER
'ORGANIZATION OF WHICH IT ASSUMES ACTIVE
MANAGEMENT AS THEY EXIST NOW OR MAY
HEREAFTER BE CONSTTTUTED.

POLICY PERIOD:

QCCUPATION:

THIS POLICY SHALL BECOME EITECTIVE APRIL §, 1994 AT 12:01 AM,,
EASTERN STANDARD TIME, AND SHALL CONTINUE IN FORCE UN1LL
CANCECLED. THE POLICY SHALL BE DEEMED WRITTEN FOR A
SUCCESSION OR ANNUAL PERIODS COMMENCING UPON THE
EFFECTIVE DATE.

CONGLOMERATE

Insuranes

Coverage Pt Que Property Insurance
Coverages Part Two - Liability Inserance
Coverage Part Three Open Carpd Insurance
Coverage Part Four Werkers' Compensation and

COVERAGE PARTS

Employers Liability

PRODUCER:

INSURER:

TOTAL ADVANCE PREMITIM:

\raypold3

ROLLING HUDIG HALL
99 1NIGII STRELT
~BOSTON, MA (2110

NATIONAL UNION FIRE INSURANCE COMPANY OF PI’I’I’SBURGE PA
101 FEDERAL STREET
BOSTON, MA (2110

£3,471304

Authorized Ageut
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UMBRELLA LiAL. -ITY .
Member Companies

. POLICY NO.  BE  932-56-55

of
RENEWAL OF 3099778 American International Group

[L] AMERICAN HOME ASSURANGE CONMPANY

[X] NATIONAL UNION FIRE INSURANCE COMPANY

ITEM 1, ) OF m‘rswﬂuu, PA.
Nama of RAYTHEQN COMPANY o e e
Ingured TO Ping Street. New York. N.Y. 10270
' 1 (“mﬂ Dﬂ‘cﬁ)
Addrass 151 SPRING §T o
{Stromt, Townr LEXINGTON HAQ2173-7893 A Capltal Stock Company
Staw Hersin callpd the Company
This Declaration Paga, with policy provisions and andorsamants, if any. 'stued to form 8 port tharcof, compistes
the above numbared Umbrella Liabitity Policy.
\TEM Z. From:  June 01, 1997 S To:  June G1, 1998
Foligy o .
Pariod (12:01 AM. Standard Time at the uddress of the Insured stated abova)
The limit of the Cowpany'e lability shall He o3 stated herels subject to ail the texnms of this pollcy naving
roferance theesto ‘ :
{A} $25 000 .Ooo Singie Umit gny ona occurrance Persanal Injurv or Pronerty Darnaqe ar A&uﬂﬁsinq
Llabiitty or any combination thereof .
in axcess ot
'(1) the amourt recovarsble under the underfving insuranca ax s&t out n the
attached Schadule A,
o .
2 T 45,000,000 uttimata net 1ass I respact of aach scturrence nat
ITEM 3. coverad by said undariying Insurance.
Umit
of
Liabitity ’
(B) §25,000,000 in the aggreguta for the polloy poriod or cach ennuil periad in sccordance willy
the “Limit of Lability-Betainod Limit* Bestion of tha pollcy,
Raeting Baals . Estmatad Exposure . Tpte Estmated Pr.emiu;n
N/A FLAT 31,100,000
TEM 4. . ‘
Promium Dopoait Provdum Minimen Prémium Aucit Pyriod : .
Compulation 3 1309000 . 51,100,000 NOT SUBJECT TO AUBIT
Producer Na.: 07407
Producer: AON ‘RISK SERVICES INC, OF MA
(Name snd 99 *HIGH STREET
- Address) .
Dt of fisue o toumersigned by
unnzn (5/775 7 - Date Issued: <067 14 /97
A/far{ /ol '
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ENDORSEMENT #7
THIS ENDORSEMENT, EFFECTIVE 12:01 AM.  8/1/97 FORMS A PART OF

POLICY NO. BE 832-56-33

ISSUED TQ RAYTHEON COMPANY

BY NATIONAL UNION FIRE INSURANCE COMPANY UF PH 1 SBURGH, PA

PERSONS INSURED - AMENDED

It is undersiood and agreed that Definition (A) - Persons Ihsured is deleted in its entirety and replaced with

the: following:

(A) Persong Insured means each of the following {o tha extent sat forth below:

{a) Raytheon Company and/or i ownerd, controlied, affiliated or subsidiary companies as
now or hereafter constituted including any other organization of which it assurnes active
management (hersafter calied the Named Insured); _

(b) any’diredor, officer, stockhclder thereof while ading within the scope of his duties as
SUch;

(=) any amployes of the named insured while acting witlin U saope of bis duties as suct;

{d) any regular or substitulo doctor, nurse, of first 2id operative aerving the named insured,
while acting within the scupe of his duties as such;

(e) any other person while using an automobile owned or hired by the named insured with
the permissior, and within the scope of the pertnission, of the named insured; but as
respects the loading or untoading thereof, the term "insured" shall only mean the lessee
or homrower of such autormobile or his employee;

) any other party while acting as real estate manager for the named insured;
the United States of America, but only as respacts operations of the named insured in

@ connecton with tha namaed insured‘siymrk under sontracts therewith, and only with
respect to acts or omissions of the United States of America in supervising su
operations of the named insured; , :

)] any non-paid consuliants (retired Raytheon employass) but with respect te operations:

' paerformead for the named insured;
0] the Raytheon Employees Credit Unlon;
UM '
tability of the named Insyred as a member thereaf, and

argéoint ventur:fin which the named Insured has an intersst, but only with respect to the

page 1of2
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(k) any person a. . ganization for whose protection the name | .sured has agreed by written
contract entered into prior to (08§ o provide insurance or witom the named insured has
elected to designate as an additional insured upan a certificate of insurance carttying
coverage under this policy. Regardiess of any other wriiten confractual provisiuns, i ng
avent shall thiy insuiance, with respect to such person or arganization, exsged the actual

llabilities axpressly assumed by the namaed incured, the applicable limits or coverage

thot the named insured has so agreed to provide or the applicable limits or coverage of

this policy

223045.D0OQ pe
AUTHORIZED REPRESENTATIVE

page 2 of 2
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ENDORSEMENT #18
THIS ENDORSEMENT, EFFECTIVE 12:01 AM, 4/1/97 FORMS APART QF
POLICY NO. BE 932-56-53 ISSUED TO Ruytheun Company
BY NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA.
TIME ELEMENT POLLUTION ENDORSEMENT
Notwithstanding anything contained in this policy to the contrary, it is agreed that the ex-clusion
rclating to the discharge dispersal, release or the sscape of smoke, vapors, soot, fumes, acid,

alkalis, toxic chemicals, liquids or gases, waste matenials or other irritants, contaminants or
pollutants is replaced by the following:

I This Policy does not cover:

L. Any "Personal Injury” or "Properly Damage" arising out of the actual, alleged or
threatened discharge, dispersal or escape of pollutants:

a) At or from premises you currently own, rent or aceupy or that you
- formerly owned. rented or oceupied;

h) At or from any site or location used by or for you or others for the
handling, storage, disposal, processing or treatment of waste material;

c) Which are at any time transported, handled, stored, treated, disposed of or
ptocessed as waste by or for you or any person ot organization for whomn
youmay be legally responsible; or

d} At or from any site or locativn on which you or any contractors or
subcontractors working directly or indirectly on your behalf are
performing operations:

(1) To test for, monitor, clean up, remove, contain, treat, detoxify or
neutralize the pollutamts, or

{ii)  If the pollutants are brought on or to the site or location by or
for you.

ENDORSE.DJT
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2. Any loss, cost or expense arising out of any govemmental directive, order or
request that you test for, monitor, clean up, remove, contain, treat, detoxify, or
neutralize pollutants.

Pollutants are defined as any solid, liguid, gasecus or thermal {rritant or
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and
waste matenial. Waste material includes materials which are intended to be or
have been recycled, reconditioned or reclaimed.

i, Provided, however, that this exclusion above does not apply to:

1. Discharge, dispersal, release or escape directly or indirectly caused by fire,
vaplusion, lightning, windstorm, vandalism or malicious mischief, riot and civil
commotion. flood, earthquake collision or upset of & motor vehicle, mobile
equipment or aircraft, automatic sprinkler leakage, mechanical breakdown; or

2. Personal Injury or Property Damage which is within the Product Hazard or the
Completed Operations hazard.

I, Thisexclusion wiil also not apply if said discharge, dispersal, release or escape of
pollutanta was not a result of a Named Peril occurrence as defined in Part Il above and
meets all of the following conditions:

a) Tt was accidenta! and neither expected nor intended by the Named Insured.

b) 1t was instantancous and was demonstrable as having commenced at a specific
date during the term of this policy.

¢) Its commencement became known to the Insured within seven days.

d) Its commencement was reported in writing to the insurance company within 90
days of becoming known to the Risk Manager.

c) Reasonable effort was expended by the Named Insured to terminate the situation
as soon as conditions permitted,

Nothing contained in Part 111 of this endorsement shall operate to provide any coverage
with respect to+ -

ENDORSE.DJT
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i, Any site or location used by the Insured, or by others on the Insured's belwif,

principally for the bandling, storage, disposal, dumping, processing or treatrnent
of hazardous waste material.

-

Any fines ot penalties,

142

Any clean up costs ordered by the Superfund Program. or any federal, state or
iocal govornmental authority. However, this specific exclusion (3) shall nat serve
10 deny coverage [or third parly clean up costs otherwisg covered by this
endorsement simply because of the involvement of a governmental authority.

4, Acid Rain,

5. Clean up, removal, containment, treatiment, detoxification ur peutralization of
pollutants situated on premises the Insured owns, rents or occupies at the time of
the actual discharge, disparsal, seepage, migration, telease or escape of said
polhutants.

All other terms and condifions remain upchanged.

Authorized Representative

ENDORSE.DJT
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28.MAY. 1997 18¢16 AHG NORTH AMERICAN w p.2
834  PoueYNo, ..?%“?1@9,1.1.‘3« ................. A Iemn Hmndan PAGE: 2 OR.5 ;
TYPE: EXCESS UMBRELLA LIABILITY INSURANCE. |
i [
FORM: J(A) end/or Companies Insurance Policy plus Short Exoess Umbrells Form :
(Oecizrence besis) following ALG Wording with amendments, if any, to be syreed |
Leading Underwriter anly. ;
- |
, I
ASSURED: KRAYIHEON COMPANY as per Underlymg Policy. !
QF: 141 Spring Street, Lexangton, Massachusetts 02173, USﬁ [
s Tune 1997 h( !
FERIOD: 12 Months ai detate-bengreed-bending Undervriteremiy 12,01 aun Local !
Standard Timse,
INTHEREST: Covering in respect of the Assmed's Hahility as par the Undedying Palicy.
LIMITS OF '
LIABILITY: USD 45,000,000 BIYY OO QOCIITRNES
USD 45,000,000 annual aggregate where in the Undetlying
EXCESS OF:
TSD 25,000,000 3Dy one cceumende
USD 25,000,000 annual aggregste whers applicable other thaa:
VSD 30,000,000 annual aggregare in respect of Products Liability
wnd Compieted Operations Hazaed
WHICHINTURN EXCES§ OF:
Varicus Insvaness #s more fully defined in the Underlymg Policy.
%Mémw«#ﬁwwﬁmﬁmnummwl‘lmmq‘ I sigaoald By oy Yo weliem piem LW
Agrad. Mmmw ?&:ﬁi Agreead wemmdial fut g i b st smat ax spiibtdmt {AS s ki maky Tty o el Al derthriviey deas
sorlows of o i wey. Sobicototiusint w TCSA 100, companits sprvcd daliiriaon Secski e el Yy Sibiin Tomvresions tou £5edt 21 b Jeat wich . S o fwters wickin 1 g
mﬂmwﬂhiﬁmqh -i.--u e CEYA, TG anefsinG e uing, OCBA, T ey 1 avamgr o LIRPUA m sl e iy
m% iy LA e _n_ m“mnm“uwwu“-ummr“
utw\mhu:i-;iq‘- o s ey Bl with 1 B, Kinty masonlon haet,
Wﬁmmﬂﬂm“nmmmnmmnnmuuﬂ
AN it D kol 30 dieliy.
00464634 DOC/PHB
20/05/97

MAY 20 19T aTiad GEKU‘/Q’ [oF 3 44 471 FTR0T0
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20,437, 1997 18:16 FHG NORTH AMERICAM ‘“‘“:—-—f"‘rﬁ tgz P.3
834 POUCY WO, 3“‘?700“3 ..... . Alexan " Howxlan As: - OF.5.
AHG  ASOUREDRBASSURED (v e Group lezted
SITUATION: Weorldwide ag per Underlying Policy.
CONDITIONS: Following all tetms and conditions of the Underlying AIG Policy plus:
N Notice of Loss to: Aon Grronp T imited, London.
2) N.M.A. 1998 Service of Suit Clause - U.S. A, naming MoCullough,
Canpbell and Lans end/or nomimoes..
3) NMLA. 1546 Tax Clause - U.8.A,, Cumpeanies onty, Lf&pp&cabfe.
4) - Nuclear Incident Exclusion Clause - 22 pér Underlying Policy.
5) N.M.A. 1477 Radicactive Contamination Exclusion Clause - Liability -
Direct- U.8.A.
6) To the extent that Pynitive Demages are not insurable inthe United
States, coverage i§ afforded vnder this Policy.
7 Follow Form Endorcament, as attached.
PREMIUM: USD 400,000 {fov 100%) auscal,
INFORMATION: 1) ° Underwiiting Submission dared Asril, 1997 seen and noted by
2) Underlying Polley wiitteu Uy Natonal Union Fire Inswrance Company of
Pilsburgh,
3} Underwriters have seen and noted a copy of the expiring National Union
Policy (referenced BE 305-97-78),
4) Attached Schedile of Underlying Insuranse to be updated for 1997,
5 Undarwriters deem the United Kingdom expasims to be NILY of the roal,
therefore the 4% Insurance Premdwn Tax is not appliceble,
|
¢35 CERLING-KONZERN |
| CENERAL INSURANCE COMPANY £ /,
o, | . Ko
[ e, / WD GLRE GERUNG INEUPANGE SERVICC COMPARY LD
v &z isondJa ot
_ G| A280G f e, \
4 G548 T1) £0 FENCHURCH STREET, LONDON €C3% w7
2 ARENDAENTOEXTENSION TO BE AGREEL
f 00464634 DOC/PHB
: 20/05/57

HAY 26 's¢ 13144

44 171 9700EM PRGE. 003

Cepile: & oF %




o

.

mlsdBs Sy 1YW o mlislalZannds Ha.la

H o otmigdd o Fre HGNM ™l ok owitiy. oD
Za.t9Y. 1937 1B:17 AHG NORTH APERICAH NO. @2 Poa
834 N 1 Alexar, rHowden PAGE: -4.CF.4..
AMG  ASSUREDREASSURED " . — Gmupw
RAYTHEON COMPANY
F W

"
e

- -

It Is agreed that this Policy is following the exact same tecatis and conditions of the Nattonal Union Fire
Insurance Company Policy Number .. except with rsspect ta the Iimirs of Liability
stated herein, the Premivm stated herein apd any coverage modification endareements sttached herato.

A!ipra-pﬁufrdtmmmdwndiﬁmsofthn?oﬁcylaok&mdclmcdwﬂ:cmﬁmt they vary from ot
are incomsistent with the terms and conditicns of the Natioms! Union Firs Inswranee Compeny Policy
Number . 5 :

00464634 DOC/PHB
20005197

MRy 26 '97 13112 :;?; A/ﬂ 3 ey g 44 174 720970 PRGE . 284
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' LEXINGTON INSURANCE COMPANY

Wilmiigten. Delaware
(A Stock Insurance Company)
Admministrative Qfficas: 200 Srate Strect. Bastan, Massachuseus 02109
{herginafier callec the Company)

ARCHITECTS & ENGINEERS PROFESSIONAL LIABILITY FOLICY AND
: POLLUTION ERRORS & OMISSIONS LIABILITY AND
CONITRACTORS POLLUTION LIABILITY

Policy No.: 563-5161 . Rencwal oft 8635117

NOTICE: Thisisa CLAIMS-MADE POLICY. Subject to the 1emms and conditions of the Policy, this insurance appies to
“only those CLAIMS THAT ARE FIRST MADE AGAINST THE INSUREL AND REPORTED TO THE COMPANY
DURING THE POLICY PERIOD. By acceptance of this Policy ihe insured agrees that the statements in the Declarations,
the Application and any attachments are the Insured's agreements and maierial represenations. | he Insured also agrees that
this Policy embodies all agreemenis existing between the Insured and the Company Please read and review the Policy
carefully and discuss the coverage with your inserance representative,

DECLARATIONS

ITEM 1. Named Insured: RAYTHEON COMPANY (See Endorsement #)
Address: 141 Spring Street
Lexington , MA 02173

ITEM 2. Policy Period:
From: D&Q1RT to: 06/01/98
at 12:01 A M. standard time at the address of the insured stated above,

oM, Limis of Liability: (See Endorsement #2) Fach Claim
Annual Aggregate

iTEM 4. S¢lf-Tnsured Retention: (See Endorsement #2) LRach Claim

ITEM 5. Premium; 51,514,420,

Advunce Prenjium Annuzl Minimum Promium Mintmum Eamed Premium
At inception
51,514,420 $1.514,420 378.60"!7
ITEM 4. Audit Rals; Tlat
ITEM 7. Profassional Services: (St Endosement #3)
ITEM & Ketroactive Dare: (See Endorsemenl #4)
ITEM &. Dhiscovery Option: (Ste Endorsement #7)

ITEM 10.  Endorsements made a part of this policy: Refer 1o Forms Schedule

CQUNTERSIGNED ON I P i Yy

At Boston. Massasehuseus 02309 : Autharized chre.:enmuve
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& waste maans any waste rmatedal (i) containing by-product material cther than the
tallinge or wastes producad by the cxtraction or consentration of urardum or therium
from any ore processed primarily for its source material content, and (ii) resulting

ftoin the operation by any person or organization of @ nuclear facility mciuded within
the definition or nuclear tacility below, :

f. nuclear facitity means:
1) any nuclear reactor,

i) any equipment or device designed or used for (8) separaling lhe isotopes of
urariun o plutonium, (b) processing or utilizing spent fuel, or () handling,
processing or packaging wastes,

i) any equipment or device used for the processing, fabricating, or alloying of
grecial nuclear material if at any time the {otal amount of such material in the
custody of the Insured at the premises where such equipment or device s
located consiste of ar cortains more than 25 grams of plutonium or uranium 233
or any combination thereof, or more than 250 grams of uranium 235;

V) any structure, basin, excavation, premises of place prepared or used for storage
or dispasal of waste, and includes the site on which any of the foregoing is
located, all operations conducted on such site and all premises used for suzh
operations.

g. nuclear reactor means any apparatus designed or used to sustain nuclear fission in
& self-supporting chain reaction or to contain a critical mass of fissionable matsrial;

h. with respect to injury to of destruction of property, the words “injury” or
"destruction” include al forms of radioactive contamination of property,

‘7‘345 following eotlesions aaply fo Contrecbors pollotion bl fy on /

-2 ADDITIONAL EXCLUSIONS THAT AP LY OLELY WITH RESPECT TO COVERAGE A (2):

R. This insurance will not appely ta Pollution Conditions Claims arising from, based upon or
aftributable (o any Insured's intentional, knowing, willful or deliberate noncompliance with
any statuts, reguiation, ordinance, administrative complant, natice ot viglation, notice letter,
executive order, or instruction of any government agency or body.

S. This msurance will not apply to Pollution Conditions Claims based upon or arising out of
poliution at, on to or from proparty or facilitics which are or were at any timc owned or rented
by the Insured.” ™

T. This insurance will not apply te Claims dua to Property Damage to that particular pari of the
Insured’s work oul of which the Pollution Condition arises: but this exclusion does not
apply if the damaged work or work out of which the damage arises s perfarmed on the
Insured's behalf by a subcontractor
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. This insurance will not apply 1o Clatins acsing hom anty consequence, whether direct or

indirect, of war, invasion, act of foreign enemy, hostilities {(whether war be declared or not),
civil war, rebellion, revolution, insurrection, military, or usurped power, strike, fiot, ar civil
commagtion.

This insurance will nat apply {6 any Claim arising from any waste or any other produets or

- matenals transparted, consigned, shipped, or delivered via Motor Vehicle, aircraft,

watcreraft, rolling stock, or Mobile Equipmant to a location beyond the boundaries of the
site at which the insured is performing Covered Operations. However, this exclusicn does
not apply to the transportation af wastes that results in Bodily Injury or Froperty Damage due
to spill, overturn, loading or unloading.

DEFINITIONS:

A.

B.

Bodily Injury means sickness, disease, death, mantal anguish and/or emationat distress

Claim shall mean any demand for money or services including, bul nol limited (o, the service
of suit or institution of arbitration proceadings against the Insured.

. Claim Expenses shall mean;

1. within the insured's Salf-insured Retantion, all fees, costs and expenses resuliing from
the investigation, adjustment, defense and appeal of a Claim. Claim Expenses shall not
inciude the salaries of any employee of the Insured,

2, excess of the Insured's Self-insured Retention, fees charged by any lawyer designated
by the Company; and all other faes, costs and expenses resulting from the investigation,
adjustment, defense and appeal of a Claim, if authorized by the Company. Claim
Expenses shall not include the salaries of any employee of the Company,

Clean.up Costs mean expenses incurred in the removal or remadiation of soil, sucface
water, ground water, or other contamination resulting from Pollution Conditions; provided
such sxpenses; .

1. are speciicaliy mandated by the governmart of the United Stales or any statathersof, or
Canada or any province thereof, or any political subdivision thereof, or anyforeign
jurisdiction acting under the authority of environmental law(s); or

2. have been actually incurred by the government of the United States or any statethereof,
or Ganada or any provinee thereof, or any political subdivision thereof, or anyfereign
jurisdiction, or by third parties,

Damages shall mean any amount which an insured i3 legally obligated to pay for any Claim

to which this insurance applies and shall include judgments, interest on judgments, Claim

Expenses and settlements, provided always that Damages shall not include the return or
withdrawal of professional fees, sanctions, fines or panalties imposed by law, or other
matters that are deemed uninsurable under the law pursuant to which the Policy shall be
construed,
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ENDORSEMENT #1

NAMED INSURED ENDORSEMENT

This Endorsement, effective 12:01 A.M. June 1, 1997, forms a part of Policy No %$63-5161

issued to Raytheon Company by Lexington Insurance Campany.

The Named Insured is hereby amended to include Raytheon Company and its owned,
contiolied, afflialed or subsidiary companies, including those acquired subsequent to the
inception date of the Pelicy, but coverage hereunder for newly acquired entilies will not
apply to a pariod greater than one hundted twenty (120) days from the date of such
acquisitlon; however, if the Named Insured shall give the Company notice and if requested
file an application for coverage of such acquired subsidiary or owned or contrelled Company
within the aforesaid period of one hundred twenty (120) days and the Named Insured shall;

i. pay any additional premium; and
(. acceptsuchierms

as may be required by the Company, then this Policy shall continue to apply to such
s'._:bsidiary or ownad of controlied Company.

. . -y . -l Rt
s, LA s pariit
ol r~ o .u-J.“ ﬂf‘v}_.ﬁ“"—“ bl
v JECRIIN

AUTHORIZED REPRESENTATIVE

-]
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ENDORSEMENT # 3

PROFESSIONAL SERVICES/COVERED OPERATIONS ENDORSEMENT

This Endorsement, effective 12:01 A.M, June 1, 1997, forms a part of Policy No. 563-5161,

issued to Raytheon Company by Lexington Insurance Company,

it is hereby understand and agreed that Professianal Services shall mean:

Professional Services include, but are not imited to, architecture, engineering, design,

consulting, training, surveying, construction management, faboratory testing and analysis and
other related professional services,

It is further agreed that Covered Qperations as respects Caverage LA.2. is defined as:

Covered Operations include, but are not limited to, construction, grection, fabrication,

procurement, installation, remediation, contract maintanance and other related construction
operations,

dra o
e P L U

s P LN A T
- r - ! o N e
K I P L

AUTHORIZED REPRESENTATIVE
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R 2BY-1997 12i116 FROM AHG FIN & PROF RISKS 0 BRI61TSEIBY?  P.E3
Gidgaq Poucrie QLTI - Alaxainder Howden PA6=: -1, 03
i TYPB: EXCESS PROFESSIONAL LIABILITY AND CONTRACTORS POLLUTION

LIABILITY INSURANCE
FORM: LSW 055
INSURED: " RAYTHEON COMPANY and others as more fully described in the underlying
policy and!orasmybaagrwdonﬁwmdcﬂymgpohcy mnnbaSéB-Sll’i‘ ot
renewal thereof.
PRINCIBAL
ADDRESS: 141 Speing Street,
' Lexinglon,
Massachusetis 02173 - 7899,
L.8.A.
PERIOD: From Ist June 1997 to 1st June 1998 both days &t 12:01 a1, Local Standsed
Time. ‘
INTEREST: - To scover the Insured’s Lishility as more fully described in the Primary Dolicy
mdfcrasmaybcagmcdonthﬂ’ri@my?oﬁcy.
LIMIT OF. _
LIABILITY: UsP 10,000,000 anty on claim and in the aggregats (inciuding costs
axd expenses).
Excess of
USD 60,000,000 : momdﬁnmdmﬁewfxnﬂ@ngm
and expenscs)
Which in tum is excess of 2 self insured retention of ¢
= USD 5,000,000 each and every claim (including costs and
expenges),
4 8D 10,000,000 in the aggregate (including costs and expenses)
e thoreafier, i
N
USD 1,000,000 each and every claim (including costs and
expenses)

S35 SITUATION/
JURISDICTION:  Worldwide

Sl 00469454 DOCAIM

o mn e

MAY 23 '97 B7ilS 2,,,5,;-/ /OFJ— 4 17 929 4968 POEE ., BES
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FROM AHG FIN & PROF RITKS TO MW16175422597 F.B4

gaoRs Aleander Howden Po8: 2 0F-3-
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MRY 28 '57 @7:16

CONDITIONS: |

All terms and conditions as Underlying as far as applicabls including:.

1)  Agres extend i required for 45 days et 1cxm3 asd condidons to be agreed
L/U only. (SEp condition only not to appear in Cover Notes / Policy
Wording).

2} All mmendiments, alterations, additions and / or deletions, to be agreed L/U
cnly. {Slip condition only not to appear in Cover Notes / Policy Wonding).
USD 125,000 ;
f
10% to Aon Risk Services Inc - Boston, Massachusetts,

1} AcoRisk Serviees Inc, of Massachusatts *Repewal Specifications’
Submission.

2) Aon Risk Services fux duted 16th May 1997 enclosing Lexington fax
dated 17th April 1997 (13 pages).

W
t
1
H

!

LR D en D
r 444 171 929 4988 PAGE . 984
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RELIANCE INSURANCE COMPANY OF ILLINOIS
FRERPORT, ILLINOIS

FOLLOWING FNORM EXCESS POLTOY

DECLARATIONS
POLICY KUMBER: NTE172146801
Iteom 1l: NAMED INSURED RAYTHRON COMDANY
ADDRESS 341 gering Streat

Lexington, MA 02173

Tlem 2; POLICY PERIODR:

FROM . Juna 1, 1997 : O Jung 1, 1898

12:01 Aa.M, standard time at the address of the NAMED INSURED shown
abave.

ltenm 3y PRIMARY INSURBNCE:

Primary carrier(s): Lexiaggton Insyranas Company

Policy Number(s&): $36--5161

Policy Period(s): June 1, 1997 - June 1, 1998

Limits of Lisbilityr See Endorsement #£3

Coveraget claims Made Proressional Liabiiity

Item 4: DESCRIPTION OF COVERAGE HEREUNDER

Coverage; Clains Made Excegs Professionsl Liability
Limits of Liability: $40,000,000/ Ultimate net CLAIM

540,000,000 .._ and in the total Aggregate

Ttem 5: POLICY PREMIUM: $463, 384

Itam 8: RETROACTTIVE NDATE: Per the upderlying Lexington policy form

ENDORSEMENTS ATTACHED TO WHIS POTICY: Soa Endorsgement #1

Brokér: AON Risk Services, Inc. of HMassachusetts
85 High Stueet
Boston, MA 02310-3271

yr/

Authorized Representative §6/mmb 6/30/97
| WINS #102642

5#}?é§@{*

L]

£~
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ERDORSEMERT #2"

'Thfa;eﬁdéraEmehtp éﬁééétlye%lzzoﬁla.maf Juhé:l;ziﬁéfffﬁfﬁs.a parﬁ of;
P&licy‘ndv‘NTE;7314ssol issuedi to RAYTHEON COMPANY by Reliance Insurance.

Cowpany’ of Illinois.

In consideration of the pyremium paid, it i=s agreed that this Policy is Excass
profesajional. Liability of the undarlying Lexingtsn Insurange Company
Professional: Liability Policy. BAll terms and conditicons of the underlying.
Lexington Insurancs Company Poliesy and: inoluding endorscments will apply.

1t i further agreed that any changa, modifivations of sndersemsnts asde to the

~underlying Lexington Insurance Company Policy must pe received by the
undevwriter prior to applying to thig Policy.

All other teims and condillops remaln the same.

(Authorized Reprasentative)

56/mmb 6/30/97
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. Policy No.XLUMB-00374

Pate: AUGUST 30, 1996

Item |

Item 2

Item 3

Item 4

Jtem 5

Ttem 6

Item 7

EXCESS LIABILITY INDEMNITY POLICY
INSURANCE DECLARATIONS

(a)  Named Insured: RAYTHEQON COMPANY

(b)  Address of Named Insured: 141 SPRING STREET,
LEXINGTON, MA 02173

U.S.A.
Limits of Liability:
(®)
Per Occurrence Per Occurrence
Layer Limit ‘ Retention
1 100% part of $75,000,000 c:c.ccss of $75,000,000

(b}  Anmual Aggregate: $75,000,000

Policy Inception Date:’  MAY 1, 1986

First Annual Period Expiration Date:”  MAY 1, 1987
Retroactive Coverage Date:” APRIL 1, 1986
Representative of Named Insurcd: RAYTHEON COMPANY
Currency:

{a)  Premivm: UNITED STATES DOLLARS
®) Claims: UNITED STATES DOLLARS

Prernivm: $726,000

*

A1 12:01 AM. at the address of the Named Insured listed in ltem 1(b) above.
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BROKERS COpy

Page 1 of 2
Insured; RAYTHBEON COMPANY
Policy No: XL.UMB-00374
Endorsement No: 17 '
Effective Date: " JUNE 1, 1997

COVERAGE "A" EXTENSION AND INCORPORATION OF SCHEDULES
BY REFERENCE ENDORSEMENT

L In consideration of the additionat premaium stated below, it is hereby agreed that Coverage A of the
Policy is extended for another Annual Period commencing at 12:01 AM, prevailing tims at the
address of the Named Insured on the Extension Date listed below. Except i a Change of Limit
andior Retention Eundorsement is issued and as indicated on any such endorsement, all other
limitations, terms, exclusions and conditons of the Policy remain unchanged, ncluding, without
limitation, paragraph (1) of Section VI. R regarding automatic reinstatemnent of the apgregate limit
of liability set forth in Item 2(b) of the Declarations.

2. Schedules A, B and C dated as of the date(s) listed below are hereby incorporated by reference and
sttt be dewingd o be aitched Lo die Policy; provided, however, that if the Named Insured has not
provided an up-to-date Schedule B prior to the issuance of this Endorsernent, {{} the Named Insured
covenants to provide such an updated Schedule B, completed in accordance with applicable
instructions, as soon as is practicable, which schedule automatically shall be incorporated by.
reference and deemed to be attached 1o the Policy, and (ii) the Named Insured warrants and
represents that it has amanged for replacement insurance (excess but not primary) with coverage at
least as broad and limits at least as great as the Insurance listed on the most recent Schedule B
supplied to tha Company in raspect of this Pelicy and covenants that such replacement insurance will
be listed on the updated Schedule B to be provided as set forth above.

Additional Premium:  $630,720

Extension Date: JUNE 1, 1997 - JUNE 1, 1998
Schedule A Date: NONE
Schedule B Date: TO BE AGREED

Schedule C Date: DATE SIGNED ~ ATRIL 17, 19%6

Ref:  XS4-031.02 CONTD....
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SHORERS COpy
Page2 of 2
- Insured: RAYTHEON COMPANY
Policy No: XLUMB-00374
Endosement No: 17
Effective Date: JUNE 1, 1987

COVERAGE "A" EXTENSION AND INCORFPORATION OF SCHEDULES
BY REFERENCE ENDORSEMENT CONT'D.

It is agreed that the only pumposes of Schedules A, B and C are to set forth the following information as
respecis the corresponding indicated provisions of the Policy, and nothing contained in such Schedules shall
affect application of any other provisions of the Policy:

Schedule Information Pulicy Pruvision

A additional TLF (2) (b)
nsured :
entities

B underlying A (D
insurance

' | exceptions to - w.J
Watercraft

exchision

X L. INSURANCE COMPANY, LTD.

LYLE MCCOY

Title: VICE PRESIDENT

Date: JULY 14, 1997

Reft  X54-031.02




SEP

11’97 16:31 FR 40N RISK SERLUICES B17432 31@2 TO 912154221597

@

&)
®

&)

AL ITLQF‘E

8-

reimbursement) makes available Atrcraft owned, operated or used by it ur avialion
transportation services to others;

use of any Alreraft held in inventory or otherwise for sale, lease, charter or delivery
10 ancther person by an Insured in the business of manuficture, salz, Jease or charter
ot Aircratt;

use of Alrcraft for product testing or demonstration purposes;

wse of Aircraft owned by a party other than the Insured which is being serviced,
maintained, fueled or tested or otherwise is in the temporary care, custody or control
of the Insnred in comnection with any bisiness operations of the Insured relating to
Aireraft servicing, maintenance, fueling, testing, storage or assoctated or snmlar
manerss; or

use of any Aireraft giving rise to liability of the Insured ansmg out of the Insured's
Products,

P. The "Insured" means, except as specitically stated otherwise in this Policy, all Insureds as
defined below:

8y

X30G3, 196

tles Nawed Insured and, if the Named Insured is designated in Item 1(2) of the
Declarations s a partership or Joint Venture, the partnership or Joint Venture so
designated and each partner or member thereof but only with respect to his or its
liability as such;

(8)  any subsidiary or affiliate of the Named Insured for any Annual Period

whose accounts as of the date of the financial statements of the Named
- Insured submitted to the Company most recently prior to the rating of the

premium for such Annual Period (i) arc consolidated in the financial
staternents of the Named Insured in accordance with generally accepted
accounting principles in the United States of America, or (it) were eligible for
such consolidation (or in the case of a non-linited States Named Insured
would have been consolidated or eligible for consolidation if United States
generally accepted accounting principles applied) and whose (nancial
staternents were submitted to the Company with such financial statements of
the Named Insured as of such date;
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&) any subsidiary, affiliate or associated company of the Named Insured listed
on Schadule A hereto;

any present or former officer, director, stockholder or employee of any persor, or
entity named in paragraph (1) or (2) above or (6) below, but only while acting within
the scope of his or her duties as such, and any person or organization with respect w
Hability for providing real estate management for any such person or entity named in
paragraph (1) or (2) above or (6) below;

any person, oiganization, irustee or estate to whom any person or entity naned in
paragraph (1) or (2) above or (6} below is obligated by virtue of a written contract ot
agreement to provide insnrance snch as is afforded by this Policy, but enly to the
extent of such obligation and only in respect of operations (other than commercial
insurance operatons) by or on behalf of such persori or enlily numed in paragraph (1)
or (2) above ar (£) below or of facilities owned or used by such person or entity
named in paragraph (1) or (2) above or (6) below;

with respect to any Automobile owned by any person or entity named in paragraph
(1), {2} or (3) above or (6) below or hired for use on behalf of any such person or
entity, any person or organization legally responsible for the use thereof, provided the
actual nse of the Automobile {5 with the permission of such person or entity;-

any Joint Venture in which any entity listed in paragraph (1} or (2) above has an
interest, but only it

(2  the Insured has sole responsibility for the Joint Venture, or

()  the Imsured is obligated to provide insurance for the Joint Venture in ifs
entirety such as is afforded by this Policy. :

It Is agreed automatically to include as an Insured without listing on Schedule A
hereto or adjustment of premium under this Policy for any Annual Period any entity
acquired or formed by or merged with an Insnred (a "Potential Additional Insured™)
during such Annual Period provided that:

- (a) the fair value of the sum of all cash, securities, assumed indebtedness and

other consideration expended by all Insureds for any such acquisition,
formation or merger or any series of interrelated acquisitions, formations or
mergers does not exceed 5% of the total assets of the Named Insured and its
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consolidated subsidiaries and affiliates as most recently reported to the
Company for rating purposes prior to such Annual Period:

(b) the incremental annual gross revenues aliributable o such acquisiton,
formation or merger or series of interrelated acquisitions, formarions or
mergers do hot exceed 3% of the total annual gross revenues of the Named
Insured and its consolidated subsidiaries and affiliates as most recently
reported to the Company for rating purposes prior to such Annnal Period;
aud

{¢)  neither the operations of the Potential Additional Insured prior to such
acquisiton, formation or merger or any series of interrclated acquisitions,
formations or mergers nor the resultant combined or consolidated operations
of the Insured and the Potential Additional Insured subsequent to such
acquisition, formation or merger or any series of interrelated acquisitions,
formations or mergers are materially different from those of such Insured
prior to such acquisition, formation or werger or series of interrelated
acquisitions, formations or mergers.

Ulnlass notice fo the Company shall have been given and additional preminm if pny,
shall have been paid in respect of any acquisition, formation or merger (or series
thereof) not meeting the criteria set forth herein, such Potential Additional Insured
shall not be an Insured hereunder, and liability assumed by an Insured in
connection with such acquisition, formation or merger (or series thereof) shall not be
indemnified hereunder.

With respect to any Qccurrence giving rise to liability of any Potential Additional
Insured that qualifies as an Insnred hereymder, the Inception Date shall be the date
of merger with or acquisition or foration of the Potential Additioral Instred by an
Tusayed or such olher date as may be agreed in writing between the Named Insured
and the Company. If during any Annual Period an Insured acquires a business,
division or other operations by asset acquisition, such asset acquisition shall be
considered an acquisition of en entity for purposes of this paragraph (7).

Q. "Insured's Products” means goods or products manufactured, sold, tested, handled or
distributed by the Insured or others trading under its name, or tools, iminstalled equipment or
abandaned or unussd materials that were the subject of completed operations performed for
others by the Tusared.

XS004.1/96
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I WATERCRATT

Liability arising out of the design, construction, maintenance, sale, maoning, ownership or
operation of any Watercraft, but this Exclusion J shall not apply to:

¢y

@)

®

(4

)

Watercraft or 1isks listed on Schedule C herato and any additional Watercraft
acquired in the ordinary course of bustness during the Policy Period which are of a
similar type and use as the Watercraft listed on Schedule C; provided, however, that
the aggregate gross tonnage of all such additional Watereraft shall not exceed 20%
of the gross tonnage of Watercraft listed on Schedule C;

loading or unloading of any Watercraft at pramises owned, leased or controlled by
the Insured,

Tiability for any Personal Injury or Property Damage to third parties arising out of
or allegedly ansing out of Incidental Watercraft Use (provided that damage to the
hull ot any portion, component or equipment of the Watercraft owred, leased or
chartered by the Insured or to its cargo contents shall not constitute Property
Damage 10 third partdes),

liability for Personal Injury, Property Damage or Advertising Liability afsing ouwt
of the design, construction, maintenence or sale by the Insured of any Waterexaft
less than 75 feet in tength: or

Persenal Injury, Property Damage or Advertising Liahility arising ont of or
alleged to arise out of design, manufacture, maintenance or sale by the Insvred of
any component part or equipment of any Watercraft.

K. POLLUTION

(1)

K5004.1/96

(a)  liability for Personal Injury, Property Damage or Advertising Liability
arising out of the Discharge of Pollutants into or upon land or real estate, the
atrnosphere, or any watercourse or body of water whether above or below

-ground or ctherwise into the environment; or

(b)  liability, loss, cost or expense of any Insured or others arising out of any
direction or request, whether governmental or otherwise, that any Insured or
others test for, monitor, clean up, remove, contain, treat, detoxify or
neutralize Pollutants,
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This Exclusion K applies whether or not such Discharge of such Poliutants:

) results from the Insured’s activities or the astivities of any other
person or entity;

(i) _ is sudden, gradual, accidental, unexpected or unintended; or

{iii) arises out of or relates to industrial operations or the Waste or by~

products thereaf

(2)  Paragraph (1) of this Exclusion X does not apply to
(a} Product Polution Liability; or

) m liability of the Insured for Personal Injury or Property Damage
' caused by an intentional Discharge of Pollutants solely for the
purpose of mitigating or avoiding Personal Injury or Property
Damage which would be covered by this Policy; or

(i1) liability of the Insured for Personal Injury or Property Damage
cavsed by a Discharge of Pollutants which is not Expected or
Intended, but only if the Insured becomes aware of the
commencerment of such Discharge within seven (7) days of such
comrnencement,;

provided that the Insured gives the Company written notice in accordance
with Section D of Article V of this Policy of such commencement of the
Discharge under subparagraphs (2)(b)(1) or (&) of this Exclusion X within
forty (40} days of such commencement. Such notice must be provided
irrespective of whether notice as soon as practicable otherwise would be
required pursuant to Section A uf Article V of this Policy,

L. NUCLEAR
Liability for:
(1} Personal Injury, Property Damage or Advertising Liability in the United States,
i3 territories or possessions, Puerto Rico or the Canal Zone (A) with respect to which
an Insured under this Policy is also an insured wunder a nuclear energy Hability policy

issued by Nuclear Energy Liability Insurance Association, Mutual Atomic Energy
Liability Underwriters or Nuclear Insurance Association of Canada, or would be an

X5004,1/9¢
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Poemn ALC.E. Ng. 004-11/91

Policy No. RIN-5025/4

A.C.E. INSURANCE COMPANY (Bermuda), LTD.
(Minsurer”)

T

Producer FRANK B. EALL (INTERMEDIARIES) LTD.
In favor of: - RAYTHEON COMPANY
Address: 141 gpriuy Street, Lexington, MA 02173

Type of Coverage EXCESS LIABILITY
h In the amount as sited m ltem 2 of the Dadlarations.

SEE REVISED POLICY FORM ENDORSEMENT

pravailing ime at the addreas of the Named Insured and in accordance wm'r the
terms and conditions of the form{s) attached ‘

PF!EMIUM $735, 000

"IN WITNESS WHEREOCF, this Policy has been .

made, - entéred into .and exectted by the .
-undersigned in Hamiiton, Bermuda this 3xd

day July 1992

- By: [/4 /,l/ /';r//‘"\

WILLIAW J. LOSCBRERT

“Title: E_PRESIDENT ' '
"< UNDERWRITING 1 C‘i L




SEP L1897

Ty

h

q

15:34 £R A0M RISK SERVICES

817482 23i@@ TO 312151224387 .3l

AC-E Q\DQ'S‘

———
¥
]

Cory

Form A.CE. Na. 00411181

ftem 1

tem 2

ftetn 3

fterm 4
- item 8

tem &

item?

THIS IS AN QCCURRENCE (AS
DEFINEDR HEREIN) FIRST REPORTED
POLICY WITH AN OPEN-END
DISCOVERY PERIOD (IF PURCHASED)
ON THE TERMS AND CONDITIONS SET
FORTH HEREIN

EXCESS LIABILITY INSURANCE
DECLARATIONS

() Named Insured: RAYTHEON COMPANY - |
{0} Address of Named lnsured:.‘ 141 Spring Street, Lexington, MA 021 73
Limut of Liabifity: | ' ;
(a) Limit in respect of each ocouirence: $200, 000,000

-(b) Annual period limit in the aggregate for all covered occurrences: $200, 00@ (000

{c) Per Qecurvence Retention Amount: See Attached Schedule

Policy inception Date; See Revised Policy Form Endorsement
First Annual Period Expiration Date: 15t April, 1993

Curency: United States Dollars |
Representatve of Named Inswred: prank B. Hall {Intermediaries) Ltd.

Notice:-- ACE Insurance Company {Bermuda), Lid.
- The ACE Building
| 30 Woodbourne Avernue
_Hamifton HM 08, Bermuda
(B0S) 295-5221 telecapy
' 3543 ACEIL BA telex -

Applicatile Initial Endarsements
Reviged Policy Form
Fer Qccurrence Retention Schedule

" Seid insurance is "ub;ect to the provisions, supuiations, exclusions and conditions contained in thts
form and the representations and warranties of the Named Insured contained in the Named insured’s
inithal and extension applications for this powy of insurance, which are hereby made a part af smd"_ "
insurance, together with other provisions, stpulations, exclusions and conditions as may be endorsed |
an xmd poi\-cy or added therutc asheren provided (cailectively hersmartar referred to as the "Pohc.y") HON

i
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(c) a3 respactsany: liabilty of a person.or party,who, is: not. an Insured assumed by an
insured under a contract or agreement, by an Insured at the time of such assumption.

: .
LSRR

(@)  Commercial Rigk- -

As respects any Integrated Qccurrence arising out of the insured's Products, actual ar
allegad Personal Injury or Property Damage simiiar to, and not vastly greater in ordar cf
magnitude than, that included in such Inlegrated Qccurrence arising out of salas, i any,
of such products oy the Insured after the date of the Notice of integrated Qecurrence
shall be deemed Expected or Intended. No inference shall be drawn fram the giving of a
Notice of Integrated Occurrence or from this paragraph (3) that actual or alleged

Personal Injury or Property Damage arising out of sales of such products by the,y

Insured prior {0 the daie of such Natles of Integrated Occurrance either was or was eI

Expected or Intended. ) C}ﬁ"
"Inception Date” means the date set forth in ltem 4 of the Declarations; provided, ﬁé;er. that
with respect to any Insured which bocomes an insured subsequent to the Inception Date, he
inception Date for that insured shall be the date such person or entity became an Insured under
this Policy or such ather dats as may be agreed in wiiting betwesa {lie Named Insured and the
Insurer; provided further that as raspects any layaer of coverage not set forth in items 2 and 3 of
the original Dedlamtions which is added by Erwlursement, the Inception Date shaill be the
effective date of such Endorsement unless otherwise agreed in writing between the Named
insured and the Insurer. : -

"lncidental Watercraft Use™ means use by the Insured of any owned, leased ¢r chartered
Watercraft less than 75 feet in length but shall not include:

(1) use of Watercraft tor the commercial carmiage for a fee of passengers or cargo for parties
ather than the Insured in axchange for a fee;

(2) use of Watersraft in connection with the commercial provision of marine senvices to
others for 3 fee; .

(3) use of any Watercraft held in inventory or ctherwise for lease or chartar to anothar
person by an Insured In the husiness of lease or charter of Watercraft; or

{4) use of Watercraft owned by a party other than the Insured which is being serviced,
maintained, fusied. or tested or otherwisa is in tha tamporary care, custady or control of
the Insured In connection with any business operations of the Insured refating to
Watereraft servicing, maintenance, fueling, testing, storage or ascociated or similar
matiers.

The “Insured" means, except 48 specifically stated otherwise in this Policy, all Insureds as

defined helow:

(1) ths Mamaed Ingured and, if the Named Insured is designatad i Rein 1(a) of the
Declarations as a partnership or Joint Venture, the partnership or Joint Venture so
designated and eech parnsr or member thersof but unly with respect 1o RIS o IS liabiiity
as such;

(2) (a) any subsidiary or affiliate of the Named Insured for any Annual Pericd whose
aceuunts as of e date of the financial statements of the Named Insured
submitted 1o the Insuser most recently prior to the rating of the premium for such
Arinual Perfod (i) are consolidated in the financial statements of the Named
insured in accardance with generally accepted accounting principles In the
United States ot America, or {ii) were eligible for such consolidation {or in the
case of a non-United States Named Insured would have been consolidated or

-5.




5P
LR

1197

I35 FF HAHYM RiGk SERV.LES= oledde Slwy (VU DisiTdiezaDdy oo

N

Acc o 26 5

afigidle for consclidatior if United Statas generally accepted accounting prnciples
appliedy and whdse financial statements were submitted to the Insurer with such
financial statements of the Named Insured as ot wch date, .

)} any subsidiary, affiliate ar assoc:ated company of the Named Insurad listad an
: ScheduIeA hereto. T

any present or former officer, direc:tcr, stockho[der or employse of any parsan or entity
namad in patagranh (1) nr (2) above or (8) helow, but only while acting within the scope of
his or her duties as such, and any peérson or organization with respect 10 liabiitty for
providing real estate rnanagement for any such perscn or antity named in paragragh (1)
or (2) above or (6) below

any persor, orgamzatbon, rustee or eéstate to whom any person or entity named in
paragraph {1} or (2) above or {6) below is obligated by virtue of a written contract or
agreemant ta provide insurance such as is afforded by this Policy, but only to the extent of
such obligation and' only in respect of dperations (other than commercial insurance
operations) by or on behalf of such person or entity na in paragraph (1) or (2) above
or (G) below or of facilities owned or used by such L sja‘h ar enlity ndined i paragiaph
{1)or (2) abava or (6) beiow, AR

with respect to any Automobile owned by s%{'é(rson or entity narned in paragragh (1),
(2) or (3) above or (6) below or hired for usedgn behalf of any such person or entity, any
parson or organization legally responsibie for the use thereof, provided the achal use of
e Automobile 15 with the permlssion ot such person or grtity;

any Joint Venture in which any entity listed in paragraph (1) or (2) above has an nterest,
but only:

(a) if, and only to the extert that, the Insured is obligated to provide insurance for the
Jolnt Venture in its entirety such as fs afforded by this Pelicy, or

{b) if the Jclm Venture is listed on Schedule A hereto.

it is agreed automaticaﬂy to include as an Insured wﬂhout lsmg an Schedule A herstoor -
adjustment of premium under this Policy far any Annual Perlod any erity acquired o
formed by or merged with an Insured (a "Potential Additional Insured”} during such
Annual Period provided that :

(a) the fair value of the eum of all cash, securities, aseumad indebtadness and other
consideration expended by all insureds for any such acquisition, formation or
morger or any serics of interrslated acquisitiona, formaticns or margers does not
exceed 5% of the total asseis of the Named Insured and iy consolidated
subsidiaries and affiliates as most recently reported to the Insurer for rating
pumoses prior to such Annual Period;

(b} —- the incremantal annual gross revenues altributable to such acquisition, formation
or nwger O series Of interrelaled acquisitions, lormalions Or mergers do nol
axceed 5% of the total annual gross revenues of the Named insured and its
consolidated subsidiaries and affiilates as most recently repored 10 the Insurer
for rating purposes prior tc such Annual Period; and

(e neither the oparations of the Potential Additional Insured prior to such acguisition,
lormation or merger or any series of imtarrelated acquisitions, tormations or
mergers nor the resuftant combined or consolidated operations of the insured
and the Potential Additional insured subsecuent to such acquisition, formation of
merger or any series of imerrelated acquisitions, formations or mergers are

-G -
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tonnage of all such additional Watercraft shall not exceed 20% of the gross tonrage of
Watercraft listed an Sehedule C;

ioading or unioaciing of any Watercraft at premises owned, leasec or contralled by the
nsured,

liability for any Personal Injury or Property Damage to third parties arising out of or
allegedily arising out of Ingidental Watercraft Use (provided that damage to the hull o7
any portien, component or equipment of the Watercraft owmed, leased or chartered by
tha Insured or to its cargo contents shall not constitute Property Damage 1o third
partias);

h’absl!ity for Pergonal Injury, Property Damage or Advertising Liability ariging oul of the
design, constryation, maintenance or sale by the Insured of any Watercraft less than 75
feet in tength; or _ :

Personat Injury, Property Damage or Advertising Liability ansing out of or alleged to
arise oul of design, manufacture, malntenance or sale by the Insured of any component
part or aquipmertt of any Watercraft. | {‘ﬁ;

] -

S
K. POLLUTION o

{1)

(2

°%.

{a) ifabifity for Personal injury, Property Damage o:%dvemsing Liabllity arising
out of the Discharge of Pollutants into or upon land or real estate, the
atmasphere, or any watercoursa or bady of waler whether above or beiow ground
or otherwisa into the environment; or :

(b).  liability, loss, cost ar expense of any Insured or others arising out of any directian
or request, whather gevernmental ot otherwvise, that any Insured or others test
for, monitar, clean up, remove, contain, treat, detoxify or neutralize Pollutants.

. This Exclusion K applies whether or not such Discharge of such Pollutants:

{) results from the Insured's activities or the activities of any other parson
or entity;
() is sudden, gradual, accidental, unexpected or unintanded; or
(i) arisexs out of or refates fo indusirial operations or the Waste or
' by-products thereof.

Paragraph (1) of this Exclusion K does not apply 10
{a) Product Pollution Liabillty; or

(b} {iy hability of the insured for Personal infury or Property Damage caused
by an intentional Discharge of Pollutams solely for the pumose of
mitigatirg or avoiding Personal Injury or Properly Damage which wauild
be covered by this Policy, or

{ii)y Tability of the Insured for Personal Injury or Property Damage caused

“by a Discharge of Poliutants wiich Is not Expected or Intended, but

only if the insured becomes aware of the commencamest of such
Discharge within sevan (7) days of such cammencement;

nravided that tho Insured gives the Insurer written notice in accordance with
Section D of Atticle V of this Policy of such commencement of the Discharge
under subparegraphs (2)(b)() or (it} of this Exclusion K within forty (40) days of
such commencemant.'>Such notice must be provided irrespective of whethor
noticc aa scon as practicabie otherwise would be required pursuant to Section A
of Article V of this Policy.

-13-~
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State of Oregon
Department of Environmental Quality

Memorandum

To: Director and Commission Members
From: Joni Hammond, Eastern Region
Subject: La Grande EQC Open House Invitees
Senator Ron Wyden

Wayne Kinney- Senator Ron Wyden’s staff person in La Grande

Date: September 17, 1997

Sarah Hendrickson-Union County Soil and Water Conservation District (SWCD)

Dale Counsell-Board Chair of Union County SWCD

Steve Mc Clure-Union County Commissioner

Colleen MacLeod-Union County Commissioner

John Howard-Union County Commissioner

Mark Davidson-Mayor of La Grande

City Counsel of La Grande

Wes Hare-City Manager of La Grande

Ron Gross- Public Works Director of La Grande

Sue Briggs- Mayor of Union

Leonard Almquist- Union City Manager

Paul Boehene-I.a Grande Ranger District Ranger

Sharon Beck-Cattleman’s Association

Tom Schuft- ODOT Region V Manager

Jill Miles- Oregon Economic Development Department in La Grande
Senator Gordon Smith

Liz Lorenzen- Senator Gordon Smith’s staff person from Pendleton
Representative Bob Smith

John Snyder- Representative Bob Smith’s staff person in Medford
State Senator Mark Simmons

State Senator David Nelson

Alice Nelson- State Senator David Nelson’s wife

State Representative Bob Jensen

Cheri DeBeaumont- Oregon Housing and Community Services Department
Ross Cornelius- Oregon Housing and Community Services Department

Donna Betts- Union County Economic Development

Brent Lake- Department of Land Conservation and Development
Steve Anderson- Anderson Perry & Associates

Scott Nebaker- Anderson Perry & Associates

Greg Thurman- Cascade Earth Sciences




Memo To: Director and Commission Members
September 17, 1997
Page 2

Ben Boswell- Wallowa County Commissioner
Roberta Huddleston- North Powder City Recorder
Joe Garlitz- Elgin City Manager

Bart Barlow-Boise Cascade Corporation
Michele Young-Enterprise City Recorder
Debbie McDaniel- Wallowa City Recorder
Keith Watters- Joseph Public Works Director
Tom Barbouletos-Oregon State Police

Bob Lund-Oregon State Police

Jeff Williams- Oregon State Police

Chris Kelly- Environmental Protection Agency




PLANNING DEPARTMENT

(541) 922-4624 or (541) 676-9061 ext. 50
Fax # (541) 922-3472

October 2, 1997

Thank you for providing an opportunity for public comments about
the addition of Raytheon to the Umatilla Chemical Disposal
Facility (UMCDF) permit. My name is Tamra Mabbott, Morrow County
Planning Director, and I am representing the Morrow County Court.

Last October, the Morrow County Planning Commission submitted
comments to the Environmental Quality Commission. That letter,
dated October 28, 1996 is attached. The County never received a
response and our request was not incorporated into the final
permit. In sum, last October’s request was to include in the
Army’s permit, conditions that would have been imposed if the
Army was required to obtain land use approval. As you know, the
Army was exempt. from land use permit review.

Since that time, the Oregon Legislature adopted House Bill 3740,
which allows & County to impose a fee for storage and handling of
certain chemical agents. The bill, now ORS Chapter 554, becomes
effective October 4, 1997. The intent of the law is to enable a
County to recover some of the costs associated with impacts of a
large remediation project such as the UMCD facility. Most of
the impacts the County has identified are environmental in
nature. Examples include poor water quality and a critical
groundwater area, municipal water and sewer systems that are
currently at or over capacity.

Today Morrow County requests the Envirommenatl Quality Commission
not name Raytheon Corporation to the UMCDF permit unless
compliance with ORS Chapter 554 is made a condition to the
permit.

Thank you for your consideration.

P.O. Box 706 -:- Irrigon, Oregon 97844 TAMRA J. MABBOTT

Director

SHARON TIMMS




PLANNING COMMISSION

P. 0. Box 706 -:- Irrigon, Oregon 97844
{503) 922-4624

October 28, 1996

Henry Leorenzen, Chair
Environmental Quality Commission
c/o Brett McKnight, DEQ

2146 N.E. Fourth Street

Suite 104

Bend, Oregon, 97701

RE: ID No. OR6 213 820 917

Dear Mr. Lorenzen:

In response to the proposed Permit for Storage and Treatment of
Hazardous Waste for the Umatilla Army Depot Incinerator, the
Morrow County Planning Commission requests the Environmental
Quality Commission consider certain conditions be made a part of
the permit approval. As you know, exactions or mitigation
measures are typically required of land use permits. In this
case there will be no land use permit review and consequently the
EQC permit is the only opportunity to address land use impacts.
Please consider the following conditions:

1. Open the north access gate toc the Depot. The opening

should include necessary improvements to make the gate and
access functional.

2. 1Improve the interior Depot road that leads to north

gate. _

3. Compensate Morrow County for any improvements made to
Division Street, the County road that connects to the north
gate.

4. Assist Morrow County and the City of Irrigon in
identifying impacts to local infrastructure, sewer, water,
and roads, and, compensate for identified improvements.

5. Conduct a comprehensive study of the short and long-term

impacts to housing. The information in the EIS regarding
‘housing is not accurate.

6. Conduct an analysis of buildable lands in north Morrow
County. ‘

7. In 1990, the DEQ designated the Lower Umatilla Basin a




"Groundwater Management Area." The Depot is located within
this basin and should therefore be required to conduct an
analysis and/or otherwise identify the impact the proposed
project will have on groundwater quality. Once the impacts
are identified, the Army should submit a plan for mitigation
and allow for local input similar to the Action Plan process
for the Lower Umatilla Basin Groundwater Management Area.
The Army should provide funding for proposed mitigation.

8. The Army is located in a Critical Groundwater Area, a
designation imposed by the Water Resources Department which
limits new water allocations. The EIS does not thoroughly
address the water rights. The Army should be required to
clarify and demonstrate legal ownership of water rights. If
the Army is exempt from water rights regulation, the Army
should provide an analysis of impacts of additional use of
groundwater. If the impact is negative, mitigation measures
should be imposed.

9. The EIS (page 3-6, 3.1.2) references restrictive
easements on adjacent property. The Planning Department has
no record of such easements and this matter shculd be
clarified if the easements are relevant to the permit.

We appreciate your consideration of these conditions. If you
would like clarification or additional information about these

requests, please contact Tamra Mabbott, Morrow County Planning
Director.

Thank you for your consideration.

Sincerely,

Marvin Padberg, Chair
Morrow County Planning Commission

cc:

Sue Qliver, DEQ Hermiston

City of Irrigon-Planning Commission
City of Boardman Planning Commission
Morrow County Court

Umatilla County Planning Commission
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69th OREGON LEGISLATIVE ASSEMRI.Y—-1997 Regular Session

A-Engrossed
House Bill 3740

Ordered by the House June 12
Including House Amendments dated June 12

Sponsored by Representative JENSON, Sepator NELSON

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
te consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

[Reguires] Allows county governing body to assess effects on local communities of recovery or
remedial action involving {hazardous substances] chemical agents that are conducted within
county.

[Reguires] Allows county governing body to impose fee to mitigate such effects on entify con-
ducting recovery or remedial action or on owner of site at which such action ocecurs.

Defines terms.

A BILL FOR AN ACT
Relating to fees imposed by counties to mitigate effects of certain actions involving hazardous sub-
stances.
Be It Enacted by the People of the State of Oregon:

SECTION 1. As used in this Act:

{1) “Chemical agents” means;

(a) Blister agents, such as mustard gas;

(b) Nerve agents, such as sarin and VX;

(¢} Residues from demilitarization, treatment and testing of blister agents; and

{d) Residues from demilitarization, treatment and testing of nerve agents.

(2) “Major recovery action” means a recovery action that will take more than one year
to complete and that will employ 200 or more individuals.

(3) “Major remedial action” means a remedial action that will take more than one year
to complete and that will employ 200 or more individuals.

(4) “Owner” means a person or the State of Oregon, the United States of America or any
agency, department or political subdivision thereof that owns, possesses or controls property
upon which a remedial or recovery aciioin invoiving siored chemical agents is conducted.

(5) “Recovery action” means any activity designed to mitigate the effects of an unin-
tended release of chemical agents into the air, water or soil of this state.

{6) “Remedial action” means any activity intended to prevent the release of chemical
agents into the air, water or soil of this state. “Remedial action” includes controlled de-
struction of chemical agents.

SECTION 2. (1) If a site for the storage or disposal of chemical agents is located within
a county and if a major recovery or major remedial action is anticipated o occur at the site,
the governing body of the county may conduct an assessment of the social and economic

effects on communities within the county that are likely to occur by reason of the major

NOTE: Matter in boldfaced type in an amended section is new; matter (italic and bracketed] is existing law to be omitted.
New sections are in holdfaced type.
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recovery or major remedial action.
(2) When assessing the effects on communities caused by the major recovery or major

remedial action, the county governing body may consider, among other matters, the follow-

ing:

(a) Effects upon roads and streets;

(b) Effects upon existing sewer and water systems;

(c) Effects upon schools;

(d) Effects upon medical facilities and services;

(e} Additional law enforcement requirements;

(f) Additional housing requirements; and

(g) Technical planning requirements.

(3) After completion of the assessment required under this section, the county governing
body may impose upon the owner of the site an annual fee reasonably calculated to mitigate
the social and economic effects on communities that are occurring or that are likely to occur
by reason of the major recovery or major remedial action. The annual fee may be imposed
during the first year in which the major recovery or major remedial action is conducted and
in each succeeding year for the duration of the major recovery or major remedial action.
When a fee is imposed under this section, the fee shall be reviewed in each year and may
be adjusted when circumstances make an adjustment necessary or appropriate. The total
aggregate fee imposed under this section shall not exceed five percent of the total aggregate
cost of the major recovery or major remedial action.

(4) If the entity responsible for conducting the major recovery or major reme&ial action
is different from the owner of the site at which the major recovery or major remedial action
is conducted, the fee authorized by this section may be imposed upon either the owner or the

enfity or upon both jointly.

[2]
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a~—roval is issued or denied. In order to achieve
. srderly transition and compliance with the
environmental laws, the agency may issue an
order establishing conditions for the interim
operation of the facility.

SECTION 9. The agency shall recover the
costs of the agency in developing, negotiating
and publicizing a Green Permit in the following
manner:

(1) The sponsor shall fully reimburse the
agency for the agency’s direct and indirect costs
of conducting the review, negotiating fthe rele-
vant permit revisions, responding to public
comment, monitoring the provisions in the
Green Permit and environmental outcomes re-
sulting from the Green Permit and publicizing

and conducting the public hearings.
' (2) The agency shall appropriately document
the direct and indirect costs of the agency and
collect payment for such costs from the spon-
sor. The agency shall collect a deposit from the
sponsor, against which the agency shall bill un-
til the deposit is depleted. When the deposit is
depleted, the agency shall collect an additional
deposit. The initial deposit shall accompany the
sponsor's initial Green Permit proposal and
shall be in the amount of $5,000. The agency
shall deliver to the sponsor an accounting of ail
charges and the amount of the deposit remain-
ing at the closure of each month's accounting
r=cords.

© {3) All moneys collected by the Department
‘v. Environmental Quality pursuant to this sec-
tion shall be deposited into the General Fund of
the State Treasury to an account of the De-
partment of Environmental Quality. Such mon-
eys are continuously appropriated to the
Department of Environmental Quality for the
payment of expenses of the Department of En-
vironmental Quality in carrying out the pro-
visions of sections 2 to 9 of this Act. The
Director of the Department of Environmental
Quality shall keep a record of all moneys de-
posited inte the State Treasury pursuant to this
section and shall indicate by special cumulative
accounts the source from which moneys are de-
rived and the individual activity against which
each withdrawal is charged. The fees collected
under this section by the Lane Regional Air
Pollution Authority shall be retained by and
shall be income to the regional authority. Such
fees shall be accounted for and expended in the
same manner as are the funds collected by the
Department of Environmental Quality under
. this section,

SECTION _10. The Environmental Quality
Commission shall submit a report to the Seven-
tieth Legislative Assembly that addresses the
status and success of the Green Permit pro-
gram. The report may include recommendations
_=~garding the continuation or modification of

the program, development of other programs or
the establishment of a permanent Green Permit
program.

SECTION 11. An agency shall not issue a
Green Permit after December 31, 2000.

SECTION 12, There is appropriated to the
Department of Environmental Quality, for the
biennium beginning July 1, 1997, out of the
General Fund, the sum of $70,000 for the pur-
pose of carrying out this Act.

SECTION _13. Notwithstanding any other
law, the limitation on expenditures established
by section 2, chapter ., Oregon Laws 1997
(Enrolled House Bill 5016), for the biennium be-
ginning July 1, 1997, as the maximum limit for
payment of expenses from fees, moneys or other
revenues, including Miscellaneous Receipts, in-
cluding receipts for federal contract services,
but excluding lottery funds, collected or received
by the Department of Environmental Quality, is
increased by $73,000 for the purpose of carrying
out the provisions of this Act.

SECTION 14. This Act being necessary for
the immediate preservation of the public peace,
health and safety, an emergency is declared to
exist, and this Act takes effect July 1, 1997.

Approved by the Governor July 14, 1897

Filed in the office of Secretary of State July 14, 1997

Effective date July 14, 1897

CHAPTER 554
AN ACT

Relating to fees imposed by counties to mitigate ef-
fects of certain actions involving hazardeus sub-
stances.

Be It Enacted by the People of the State of

Oregon:

SECTION 1. As used in this Act:

(1) “Chemical agents” means;

(a) Blister agents, such as mustard gas;

(b} Nerve agents, such as sarin and VXj

(¢) Residues from demilitarization, treatment
and testing of blister agents; and

(d}) Residues from demilitarization, treat-
ment and testing of nerve agents.

(2) “Major recovery action” means a recoV-
ery action that will take more than one year to
complete and that will employ 200 or more indi-
viduals. -

(3) “Major remedial action” means a reme-
dial action that will take more than one year 0
complete and that will employ 200 or more indi-
viduals,

(4) “Owner” means a person or the State of

HB 3740

Oregon, the United States of America or anY &

agency, department or political subdivision
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Chap. 556

ereof that owns, possesses or controls prop-
erty upon which a remedial or recovery action
involving stored chemical agents is conducted,

(5) “Recovery action” means any activity de-
signed to mitigate the effects of an unintended
release of chemical agents into the air, water or
soil of this state.

(6) “Remedial action” means any activity in-
tended to prevent the release of chemical agents
into the air, water or socil of this state. “Reme-
dial action” includes controlled destruction of
chemical agents.

SECTION 2. (1) If a site for the storage or
disposal of chemical agents is located within a
county and if a major recovery or major reme-
dial action is anticipated to occur at the site,
the governing body of the county may conduct
an assessment of the social and economic effects
on communities within the county that are
likely to occur by reason of the major recovery
or major remedial action.

(2) When assessing the effects on communi-
ties caused by the major recovery or major re-
medial action, the county governing body may
consider, among other matters, the following:

(a) Effects upon roads and streets;

(b) Effects upon existing sewer and water
systems;

(c) Effects upon schools;

(d) Effects upon medical facilities and ser-

Jes;

(e) Additional law enforcement require-
ments;

(f) Additional housing requirements; and

(g) Technical planning requirements,

(3) After completion of the assessment re-
quired under this section, the county governing
body may impose upon the owner of the site an
annual fee reasonably calculated to mitigate the
social and economie effects on communities that
are occurring or that are likely to occcur by
reason of the major recovery or major remedial
action. The annual fee may be imposed during
the first year in which the major recovery or
major remedial action is conducted and in each
succeeding year for the duration of the major
recovery or major remedial action. When a fee
is imposed under this section, the fee shall be
reviewed in each year and may be adjusted when
-circumstances make an adjustment necessary
or appropriate. The total aggregate fee imposed

under this section shall not exceed five percent

of the fotal aggregate cost of the major recovery
or major remedial action.

(4) If the entity responsible for conducting
the major recovery or major remedial action is
different from the owner of the site at which the

-major recovery or major remedial action is con-
ducted, the fee authorized by this section may

/. 7~ imposed upon either the owner or the entity

upon both jointly.

Approved by the Governor July 14, 1967
Filed in the office of Secretary of State July 14, 1997
Effective date October 4, 1997

CHAPTER 555

AN ACT HB 21313

Relating to State System of Higher Education build-
ing fees; amending ORS 351.170; and declaring
4an emergency.,

Be It Enacted by the People of the State of

Oregon:

SECTION 1. ORS 351,170 is amended to read:

351.170. (1) The State Board of Higher Education
shall establish such rates, charges and fees for use
of buildings, structures or projects referred to in
ORS 351.160 (1), including revenue-producing
buildings and structures already constructed, as, in
the judgment of the board, will provide the required
revenues to make the particular new building,
project or structure self-liquidating and self-
supporting, and as will provide the funds with which
to amortize the principal of and pay the interest on
the bonds issued to finance such buildings, struc-
tures or projects.

(2) The board shall charge and collect from each
regular student a building fee at a rate not to exceed
[$18.50] $25 for each regular term, for not less than
three terms in each regular academic year, and not
to exceed [$27.75] $37.50 if instruction is on a se-
mester basis, or an equivalent rate of charge where
instruction is on a different basis. The board is au-
thorized to maintain adequate sinking funds for
bonds outstanding, The fee shall be in addition to
tuition and other fees charged to students and shall
be deposited with the State Treasurer and credited
to the appropriate subfund of the Higher Education
Bond Sinking Fund.

SECTION 2. This Act being necessary for the
immediate preservation of the public peace,
health and safety, an emergency is declared to

exist, and this Act takes effect July 1, 1997.
Approved by the Governor July 17, 1997
Filed in the office of Secretary of State July 18, 1997
Effective date July 17, 1997

CHAPTER 556
AN ACT

Relating to bonds; and declaring an emergency.
Be It Enacted by the People of the State of
Oregon: .

HB 5036

SECTION 1. The amounts allocated, as pro-

- vided by ORS 286.525 (1), for general obligation

215

bonds, revenue bonds and financing agreements
or certificates of participation of this state that




State of Oregon
Department of Environmental Quality Memorandum

Date: September 17, 1997
To: . Director and Commission Members
From: Joni Hammond, Eastern Region |
Sﬁbject: La Grande EQC Open House Invitees

Senator Ron Wyden

Wayne Kinney- Senator Ron Wyden’s staff person in La Grande
Sarah Hendrickson-Union County Soil and Water Conservation District (SWCD)
Dale Counsell-Board Chair of Union County SWCD

Steve Mc Clure-Union County Commissioner

Colleen MacLeod-Union County Commissioner

John Howard-Union County Commissioner

Mark Davidson-Mayor of La Grande

City Counsel of La Grande

Wes Hare-City Manager of La Grande

Ron Gross- Public Works Director of La Grande

‘Sue Briggs- Mayor of Union

Leonard Almgquist- Union City Manager

Paul Boehene-La Grande Ranger District Ranger

Sharon Beck-Cattleman’s Association

Tom Schuft- ODOT Region V Manager

Jill Miles- Oregon Economic Development Department in La Grande
Senator Gordon Smith

Liz Lorenzen- Senator Gordon Smith’s staff person from Pendleton
Representative Bob Smith

John Snyder- Representative Bob Smith’s staff person in Medford
State Senator Mark Simmons

State Senator David Nelson

Alice Nelson- State Senator David Nelson’s wife

State Representative Bob Jengen

Cheri DeBeaumont- Oregon Housing and Community Services Department
Ross Cornelius- Oregon Housing and Community Services Department
Donna Betts- Union County Economic Development

Brent Lake- Department of Land Conservation and Development
Steve Anderson- Anderson Perry & Associates

Scott Nebaker- Anderson Perry & Associates

Greg Thurman- Cascade Earth Sciences




Memo To: Director and Commission Members
September 17, 1997
Page 2

Ben Boswell- Wallowa County Commissioner
Roberta Huddleston- North Powder City Recorder
Joe Garlitz- Elgin City Manager

Bart Barlow-Boise Cascade Corporation
Michele Young-Enterprise City Recorder
Debbie McDaniel- Wallowa City Recorder
Keith Watters- Joseph Public Works Director
Tom Barbouletos-Oregon State Police

Bob Lund-Oregon State Police

Jeff Williams- Oregon State Police

Chris Kelly- Environmental Protection Agency



TOURITINERARY - ENVIRONMENTAL QUALITY COMMISSION 10/3/97

Purpose:

7:30 am

Site 1:

Site 2:

Site 3:

Site 4:

- 9:20 am

To provide an overview of the valley portion of the Grande Ronde River.

Load and leave Motel

Spruce Street Bridge: Headcut, push-up dam, flow, u/s water quality

GR River @ Pierce: D.O. & pH violations, algae, La Grande STP outfall

Riparian veg. rehab.

GR River @ Peach: Just u/s of State Ditch. Larger D.O. & pH flux.
Algae mats, vertical sloughing banks.

In route to next site note:
Wind breaks on Booth Lane
Booth crosses State Ditch — more algae, vertical banks, no veg,
Market crosses Old Channel (now Catherine Creek) —
better veg. but muddy water
Algae mats on old cut-off meanders
Many meanders in old river channel

Confluence, Grande Ronde (State Ditch) and Catherine Crk. (old channel)
State Ditch = Wide and shallow, bank erosion
Old Channel = Better veg. & more stable, but very turbid

On return trip, note drilling rig — irrigation conversions to ground water

Arrive at ODOT for Commission Meeting.
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DISSOLVED OXYGEN(mg/L)
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Dissolved Oxygen (mg/l)
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Approved
Approved with Corrections

Minutes are not final until approved by the EQC

Environmental Quality Commission
Minutes of the Two Hundred and Sixth-Second Meeting

August 22, 1997
Regular Meeting

The Environmental Quality Commission meeting was convened at 9:00 a.m. on Friday, August 22, 1997, at the
Department of environmental Quality, 811 SW Sixth Ave., Portland, Oregon. The following members were present:

Henry Lorenzen, Chair
Carol Whipple, Vice-Chair
Linda McMahan, Member

Tony Van Viiet, Member

Melinda Eden, Member

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of Justice; Tom Bispham, Acting
Director, Department of Environmental Quality; and other staff.

Note: Staff reports presented at this meeting, which contain the Department's recommendations, are on file in the
Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Written material submitted at this meeting is
made a part of the record and is on file at the above address. These written materials are incorporated in the
minutes of the meeting by reference.

Chair, Henry Lorenzen called the meeting to order at 9:00 a.m.

A. Approval of Minutes

The minutes were presented and reviewed. Larry Knudsen, DOJ, made one correction. On page 2, item E, first
paragraph, fourth line, it should read, "City Counselor to the City of Klamath Falls.” That correction being made,
Commissioner Van Vliet made a motion to approve the minutes as corrected; Commissioner McMahan seconded
the motion. The motion-was carried with three “yes” votes. Chair Lorenzen and Commissioner Eden did not vote as
they were not present at the July, 1997 meeting.

B. Approval of Tax Credits

Twenty-eight tax credit application and two certificate revocations were presented for approval for a pollution control
facility tax credit. One application for a pollution prevention tax credit was presented for approval.

The following are applications presented for certification:

Roseburg Forest Products Co. (Application No. 4729) was removed from certification approval until a later date.

The total facility cost presented for cerification was $2,855,198 which represents a certificate value of $1,345,990.




Certified Certificate
TC No. Applicant Cost Value
Pollution Prevention: Air
4736 Warn Industries, Inc. $25,087 $ 1-2,544
1 $25,087 $ 12,544
Pollution Control: Air
4598 Coulson Investment Co. $46,273| 100% | $ 23,137
4627 The Boeing Co. $716,413| 100% | $ 358,207
4729 Roseburg Forest Products PULLED| 100% | PULLED
4744 Steven J. Rohner $121,750; 45% $ 27,394
4752 Greg's Auto Service $3,090] 100% { $ 1,545
4754 Columbia Steel Casting $44.900( 100% | $ 22,450
Co., Inc.
4767 Estergard Farms $185,734| 100% | $ 92,867
4768 United Disposal Services, $957| 100% | $ 479
Inc.
4770 Oregon Metallurgical $143,311| 100% | $ 71,656
Corp.
8 $1,262,428 3 597,733
Pollution Control: Water
4735 Jubitz Corporation $37,678| 100% | $ 18,839
4766 Robert C. Vandehey Farm $82,013| 100% | $ 41,007
2 $119,691 $50,846
Pollution Control: Solid Waste
4765 United Disposal Services, $24 589 100% | & 12,295
Inc.
48089 D & O Garbage Service, $107,186] 100% | $ 53,593
Inc.
2 $131,775 $ 65,888
Pollution Control: Underground Storage Tanks -
4700 W.J . Wren & W.H. Wren, $96,647( 77% $ 37,209
Partners
4721 Mark B. Arnett $116,937| 93% $ 54,376
4723 John A. Carson $185291 9%8% | $ 88,940
4725 Sheldon Gil Company $48,148| 100% | § 24,075
4728 Norm Poole Qil, Inc. $117,488] 87% 3 51,107
4733 Cain Petroleum inc. $157,739| 80% $ 70,983
4746 Sunset Fual Company $96,557| 100% | $ 48,279
4755 Tee to Green Il, inc. $22,149( 100% | $ 11,075
4763 Willamette Industries, Inc. $47,858| 100% | $ 23,929




4772 Hawk Oil Company $124,718| 83% | § 51,757

4773 May-Slade Qil Co. $42,943| 100% | $ 21,472

4778 Cain Petroleum Inc. $146,957| 99% $ 72,744

4779 Edward Jean Plume $39,426| 100% | $ 19,713

4780 Howard J. Winterbottom $67,289] 93% 3 31,289

4788 Donaldson's Chevron $31,158| 100% | $ 15,579
Service

15 $1,341,304 $622 525

Pollution Control 27 $2,855,198 $1,345,990

TOTAL 28 $2,880,285 $ 1,358,534

The certificate revocations are as follows:

Application No. 4700 contains some components certified on April 16, 1991, under Certificate No. 2502. The
applicant is entitled to the remaining tax credif for the replaced components but is not entitied the remaining tax
credit for components removed from service. Certificate No. 2502 revocation should coincide with certification of
the facility represented on Application No. 4700 should coincide.

Application No. 4746 contains some componenis certified on June 14, 1991, under Certificate No. 2548.
Considering ORS 468.155(2), the applicant is eligible for the remaining tax credit available for the replaced
components. Certificate No. 2546 should be revoked to coincide with the certification of the facility represented on
Application No. 4746. '

A motion was made by Commissioner Van Vliet and seconded by Vice-Chair Whipple to approve both certificate
revocations and all tax credit applications with the exception of tax credit application number 4627 (The Boeing
Company). A discussion ensued regarding the Department's more stringent interpretation of “insignificant
contributions” to poliution control.  After discussion the Commission approved of the Department's more stringent
interpretation and passed the motion with five “yes” votes.

Tax credit application numbers 4627 (The Boeing Company) represents a more stringent interpretation of ORS
468.155 than the Department has been using to determine eligible facility costs. ORS 468.155 (2)(d) excludes ...
Any distinct portion of a pollution control facility that makes an insignificant contribution to the principal or sole
purpose of the facility...” from the definition of a pollution control facility. The rule, OAR 340-16-025(3), parrots
OAR 468.155. Lighting fixtures, lights, lamps, sprinkler systems, stairs, catwalks, ptatforms, handrails, and any
engineering and labor costs associated with the installation of these items are ineligible costs because they make an
insignificant contribution to the control, reduction or elimination of pollution. The Department recognizes costs of
this nature are part of the cost of huilding a sound, clean, safe and pleasing working environment. However, under
the poliution control facility program, they do not directly contribute to pollution control benefit and are ineligible for
the purpose of reducing the applicant’s tax liability. The Boeing Company received notification (certified mail) of the
more stringent approach. In a telephone conversation with Maggie Vandehey, Gwen Brewstad of Boeing stated the
company would not object to the more stringent approach. A motion was made by Vice-Chair Whipple and
secanded by Commissioner Van Vliet to approve the Department’s interpretation of ORS 468.155 (2)(d). The
motion passed with five “yes” votes.

A discussion followed regarding the Department's discontinued practice of assigning all applications with a facility
cost over $250,000 to accounting firms under contract with the Department. The Boeing Company was the only
application over $250,000 presented. It was accompanied by a certified public accountant’s certification of cost and
those costs were reviewed by the Department.

OAR 340-16-030(d) states "... Certification of the actual cost of the claimed facility must be documented by a certified
public accountant for facilities with a claimed facility cost over $20,000" The CPA's certification of cost accompanies
the application. The Departmentintends to rely on the applicant's CPA's certification of cost to meet the intent of the
rule rather than incur the expense of the second CPA's review. The Departmentfeels CPAs have professional




standards that meet the Department's requirements. By providing the applicant with guidelines for the requirements of
the CPA's documentation, the Department believes the information would be adequate for the Department to determine
the eligible facility cost.  The engineeringreview brings most of the ineligible costs to the surface but the accounting
review identifies some additional ineligible costs.

Chair Lorenzen expressed concern over this practice since the first accounting review is performed on the
applicant's dime and the review would not be performed according to tax credit rules and statutes. He understood
the Department was trying to reduce the use of general fund for tax credit purposes and asked if the Department
could simply request the applicant pay for the second accountant review, There was an agreement that the
Department would wait until further review to discontinue this practice. This agreement did not change the approval
of the Boeing Company's tax credit application number.

C. Rule Adoption of the Air Contaminant Discharge Permit Fee Increase

Greg Green, Air Quality Division Administrator, and Kevin Downing, Air Quality Program Analyst, presented the
propased modification to the Commission. The rulemaking raises the fees charged to sources subject to Air
Contaminant Discharge Permit regulations by 30 percent. The increase in fees is needed to support existing staff in
order to maintain service levels in permit issuance and compliance, ensure continued environmental benefits of the
program and responsiveness to public concerns and inferest.

Commissioner McMahan asked how many industries were affected and how often fees were paid in order to get a
better understanding of why a 30 percent increase was needed to support six staff. Staff responded that the
program is also supported by General and Federal funds and fees and with the increase, will account for about 60
percent of total program costs. Vice-Chair Whipple asked why no formal advisory committee was used. An informal
workgroup of industry and association representatives were briefed on the matter and Legislative review of the issue
was conducted during budget hearings. Mr. Green stated that the Division will be working with an industry group to
review the program for efficiencies and to investigate whether appropriate industries are being charged appropriate
amounts. This effort along with an initiative by the Director to review all of the Department’s fees is intended to
reduce the need to continually revise the fees.

Commissioner Van Vliet moved adoption of the revised rule. The motion was seconded by Commissioner Eden and
was passed by five “yes” votes.

D. Rule Adoption of the Revision of Requirements for Construction or Reconstruction of

Major Stationary Hazardous Air Pollutant Sources
Greg Green and John Kinney, Air Quality Program Qperations, presented proposed rule adoption. The Department
proposed an adoption by reference of the new federal rules covering the case-by-case emission limitations for new
and reconstructed major sources of hazardous air pollutants. Revisions were also proposed for existing sections of
Division 32 to make the implementation of these case by case MACT rules identical to the new federal rules. These
changes to the existing sections of Division 32 removed the requirements for evaluation of residual emissions, and
the consideration of de minimus guantities of hazardous air paliutant emissions accompanying new, modified, or
reconstructed sources. After a brief discussion on the dataset for ‘'similar sources’, and a discussion of the revisions
to the existing sections of Division 32, Commissioner Eden made a motion to adopt the rules and revisions as
proposed and the meotion was seconded by Commissioner McMahan. The motion passed with five "yes” votes.

E. Rule Adoption of the Wastewater Hardship Grant Program

The history, need, and criteria for the Wastewater Hardship Grant Program were presented by Martin Loring,
Manager of the Community Assistance Section of the Water Quality Division. The Commission asked several
questions concerning the funding of wastewater projects in Oregon. Concern was raised over the reduction of
funding for the financing programs at the Oregon Economic Development Department. Peggy Halferty, Clean Water
State Revolving Fund {SRF) Program Coordinator, confirmed that we are working with other funding agencies to
help assure funding to as many projects as possible. The Hardship Grant will not be providing much funding
against the growing need of small communities for assistance. A motion was made by Commissioner Van Vliet to
approve the rules as written; the motion was seconded by Commissioner McMahan. The motion was passed with
five "yes” votes.




F. Issuance of Pollution Control Bonds

This agenda item concerned authorization to issue, sell and use the proceeds of up to $20 millicn in pollution control
bonds. Barrett MacDougall presented the staff report in which the Department recommended the Commission
adopt the Resolution as presented in Attachment A to the staff report together with the supporting findings. The
Department explained that $8 million in bonds would be sold immediately to provide State Match for the SRF, with
an $8 million dollar sale of Orphan site bonds in the Spring of 1298 and ancther $4 million in SRF Match bonds in
the Fall of 1998 if necessary. Commissioner McMahan moved approval and adoption of the Resolution and
findings; Commissioner Eden seconded the motion. The motion was approved with five "yes” votes. ‘

G. Reconsideration of Petition by Jeld-Wen, Inc for Declaratory Ruling Concerning

Availability of Sewer as Defined in OAR 340-71-160(5)(f)
In June, 1997, JWi petitioned the EQC for a declaratory ruling conceming the availability of sewer as defined in OAR
340-71-160(5)(f). Dick Nichols, Water Quality Manager from the Bend Office, presented the issue on behalf of the
Department, with assistance from Larry Knudsen, Department of Justice (DOJ). Petition was represented by Jay
Waidren, an attorney with Schwabe and Bill Fagan, an environmental engineer for JELD-WEN, inc.

The petition was considered at the July 17, 1997 meeting. At that meeting, Commissioners Van Vliet and McMahan
moved and seconded, respectively, to deny the petition. Without taking action on the motion, Commissioners Van
Viiet and McMahan indicated they were willing to table their motion and second until the August meeting when all
members would be present. ‘

Chair Henry Lorenzen summarized that Commissioner Eden and himself had an opportunity to review the staff
report and the minutes from the July 17, 1997, EQC meeting. Chair Lorenzen held a vote on the motion tabled from
the July 17, 1997, EQC meeting. A vote was called for the record. Commissioner McMahan voted no;
Commissioner Van Vliet voted no; Vice-Chair Whipple vated no; Commissioner Eden voted no; and Chair Lorenzen
voted no. The motion failed.

The Commission was advised by Larry Knudsen,DOJ, that if the Commission choose not to accept the petition, any
legal action pursued by the Petitioner will go to the Circuit Court, and the Commission may have no involvement in
resolution of the issue. If the Commission accepts the Petition, further litigation would be through a Court of
Appeals, and the Commission would be involved in resolution of the issue. After much discussion of what is
considered a reasonable service at a just rate and the implications if the commission did not accept the petition,
Commissioner Eden made a motion to accept the petition and have a Presiding Officer selected by the October 2-3,
1997, EQC meeting. The motion was seconded by Vice-Chair Whipple. A vote was directed for the record.
Commissioner McMahan voted yes; Commissioner Van Vliet voted yes; Vice-Chair Whipple voted yes;
Commissioner Eden voted yes; and Chair Lorenzen voted yes. The petition for declaratory ruling was accepted.

H. Contested Case Hearing in the Matter of RMAC International Inc., Don C. Weege and

John R. Spencer, Case No. SWWT-NWR-95-060
Larry Cwik, DEQ Enforcement Section, appeared on behalf of the Department. He was duly sworn in by Chair
Lorenzen,

In April 1995, the Department issued a Notice of Abatement and Department Order against RMAC International inc.
Don Weege, and John R. Spencer for failure to renew the company's Waste Tire Storage Site Permit, for failure to
close the site as required by OAR 340-064-0040, and provided notice that the Department would abate the
-nuisance at the site unless the respondents submitted a site closure plan and closed the site in accordance with the
Department's rutes and regulations. The company failed to perform the closure and abatement, and the Department
subsequently performed the abatement at the site. The Department incurred expenses in the amount of $302,835
for this abatement. The Department agreed {o dismiss Don Weege and John Spencer from the action. The
company failed to appear for the hearing and the Department was seeking a Default Order against the company for
its costs.




After a motion made by Commissioner Eden and seconded by Vice-Chair Whipple, the Commission unanimously
approved the Department's Default Order which found that RMAC was the owner of the real property upon which
the waste tires were stored and thus was liable for the Department's abatement costs under ORS 459.780.

I. Request for Increase Mass Load Limits in City of Brookings NPDES Permit

Stephanie Hallock, Eastern Region Administrator, introduced Jonathan Gasik, a water quality engineer from the
Medford Office. Mr. Gasik gave a brief description of the agenda item and provided the Commission with additional
written information. _

Chair Lorenzen said Oregon has an admirable goal of maintaining water quality by limiting discharges and
expressed a concern about setting a precedent in chipping away at this goal. He was also concerned about this
decision being used to justify mass load increases in other water bodies. Ms. Hallock responded that beneficial
uses must always be protected and each water body is reviewed individually. Chair Lorenzen asked how the mass
load increase fits in with the antidegradation policy. Ms. Hallock respended that the discharge was to the Pacific
Ccean, which is not water quality imited. Also, inland waters, TMDLs will be designated to address the assimilative
capacity of the streams, but no TMDLs are anticipated for the Pacific Ocean. Commissioner Van Viiet suggested
oceanographers might find the oceans assimilative capacity is limited. Mr. Gasik responded that in the more
slackwater areas, there could be a probiem. However, in Brookings case, the outfall is located in an active surf area
and the currents are fairly strong. Under these conditions, if the near field concerns are addressed, the far field
issues are not a problem.

A motion was made by Commissioner Van Vliet to approve the request; the motion was seconded by Vice-Chair
Whipple. The motion passed with five "yes” votes. '

J. Total Dissolved Gas (TDG) Update

Gene Foster, DEQ: Water Quality Division, presented the TDG information to the Commission. The spill program
was operating within the EQC TDG waiver with the exception of the Bonneville Dam. Bonneville Dam was allowed
to exceed the TDG physical limits set by the waiver because emergency work was required to fix damaged fish
screens at the facility. The weekend of August 23, 1997 the U.S. Army Corps of Engineers was planning to test the
newly repaired fish screening equipment. There were no exceedances of the TDG biological monitoring limits
established by the waiver for any of the projects for the previous four weeks. The Department is continuing to meet
with natural resource agencies in discussions of the U.S. Army Corps of Engineers Gas Abatement Program.

K. Work Session on the Umatilla Chemical Depot Permit Modification

Stephanie Hallock, DEQ Eastern Region Administrator, introduced this work session with a description of a
proposed modification to the permit for the Umatilla Chemical Disposal Facility to add.Raytheon Demilitarization
Company as a co-permittee and co-operator. Ms. Hallock described the steps the Department and the permit
applicants have taken in processing the permit modification request. The Commission approved the opening of a
public comment period to begin on August 29", and requested both the U.S. Army and Raytheon bring
representatives to the October work session to answer the Commission’s questions concerning Raytheon's
corporate structdre and insurance liability issues. Sue Oliver of DEQ’s Hermiston office gave the Commission a
brief update of other activities related to the incineration facility at the Umatilla Chemical Depot.

Public Comment

J. R. Wilkinson, Natural Resources, Confederated Tribes of the Umatilla Indian Reservation, appeared. He spoke to
the issues of the Class Il permit modifications and the concerns he had relative to the liability insurance as well as
talked about the broader interests of the tribes relative to its authority under Comprehensive Environmental
Response, Compensation and L.iahility Act.




L. Commissioners’ Report

Chair Lorenzen attended a briefing held by the Oregon Emergency Manhagement and others for the staff of the
Oregon Delegation, both Congress and Senate. The subject was the emergency response preparedness
associated with the Umatilla Chemical Depot. He indicated a great deal of work stili needed to be done in this area.

M. Acting Director’s Report
The calendar for the 1998 EQC meetings was discussed. The new schedule will be available at the next EQC
meeting. '

On September 2, 1997, DEQ will open the new Sunset Clean Air Station between Beaverton and Hillsboro.
Dynamometers will be in place, and we will start offering voluntary enhanced testing to customers that day. We will
have an "Open House" event at the station at 10 a.m. Set up of new, enhanced equipped, stations in other
locations will proceed over the fall and winter. Mandatory enhanced testing will begin early next year. Beginning
October 1, we will raise the test fee to $21 in the Portland area, as the Commission approved last fall, to cover costs
of the enhanced program.

Several hundred people applied for the 19 positions authorized to implement DEQ's portion of the Oregon Plan,
including the Healthy Streams Partnership giving the Department a pool of cutstanding candidates. It is hoped to
have all positions filled by the time of a joint training session with new Department of Agriculture staff in early
October. :

A related matter — Phil Ward, ODA Assistant Director, resigned his position last month to take the Executive Director
job with the Oregon Farm Bureau. Phil was a key player within ODA during development of the Heaithy Streams
Partnership.

With the support and technicat assistance of Air Quality staff in the Salem office, a major industry will be reducing its
air emissions. Evanite Fiber Corporation has made a commitment to temporarily reduce production while it is
installing new technology that will allow it to maintain present production and still decrease emissions. The
decrease will mean the company can operate as a Synthetic Minor rather than a Title V source. The new permit is
expected to be out on public comment within two months.

At a recent agency quarterly managers meeting, DEQ honored the following DEQ people for their excellent work.

FPam Blake — Pam's work on non-point source pollution along the south coast is considered by many, including Vice
President Gere, to be the most results-oriented, on-the-ground success in the Northwest. She is model for
connecting an agency and its mission with the communities we serve. As the Oregon Plan implementation begins,
the groundwork she has laid will serve DEQ and salmon very well.

Lauren Ettlin — Lauren gave ultimate meaning to the term "doing the dirty work” during nearly two years of
developing the agency's new composting regulations. Her work was complex and controversial, but ultimately
protective of Oregon's environment for present and future generations.

Marianne Fitzgerald —~ Marianne has helped moved Pollution Prevention from a vague concept to reality within
Oregon. She has an outstanding ability to make believers out of skeptics. In the delivery of her P2 message, she
has developed a remarkable network of contacts throughout industry and government.

Mike McCann — Opal Creek is not well known as a place where people and organizations with differing interests
work cooperatively. Mike McCann went against the historic flow there and did an outstanding job leading a
successful partnership with the US Forest Service, Persis Mining Company and Friends of Opal Creek on the
Amalgamated Mill site cleanup. His coordination and technical skills were instrumental in remediating this site.

Cathy Phillips — Cathy has been recognized for enthusiastically and cheerfully stepping into a special assignment as
Executive Support Specialist to the Water Quality Division Administrator during a key transition period. She was
also instrumentat in pulling fogether the details for the all staff, WQ strategic planning meeting in Salem. Her
organizational skills and positive attitude make difficult assignments lock easy.




Doug Terra — Doug did outstanding work over the last several months developing a strategic plan to bring together
into one place all of DEQ's diverse information data bases. His work provided the foundation for a grant request to
EPA that has yielded $500,000 for the agency to use in consolidating data for much more effective and efficient
access and use. Doug's work benefits not only agency people, but the public as well.

Lynne Kennedy, WQ division, was recognized by Water Resources Director, Martha Pagel, for her work on the
Hydroelectric Reauthorization Task Force. Martha noted Lynne's communications skills, technical advice, excellent
participation and good humor as contributors fo ultimate success in developing water quality safeguards.

There being no further business, the meeting was adjourned at 1:25 p.m.
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" EXAMPLE PERMIT LANGUAGE FOR MIXING ZONE

“Notwithstanding the effluent limitations established by this permit, no
wastes shall be discharged and no activities shall be conducted which will

violate Water Quality Standards as adopted in OAR Chapter 340 Division
41 except in the following defined mixing zone: |

That portion of Schooner Creek within a two hundred (200) foot radius
from the point of discharge. The ZID [Zone of Immediate Dilution] shall ’I
include that portion of Schooner Creek within a 20 foot radlus of the point
of dlscharge




| WHAT TYPES OF DISCHARGES ARE AFFECTED? |

RELATIVELY LARGE DISCHARGES TO SMALL STREAMS '
(NOT MUCH DILUTION)

OTHER TERMS USED FOR THESE STREAMS
EFFLUENT DOMINATED

-INTERMITTENT STREAM

-INADEQUATE RECEIVING STREAM

*WATER QUALITY LIMITED STREAM




Estimated Number of Dischargers Affected, By Source Type

Source Categ_o_ljy o - Total Number Permittees

Non-contact boéling \.?v':ater((fr‘.)' | 113

Filter backwash (G) 63
Fish hatcheries (G) - 53

Log ponds (G) 25
Boiler blowdown (G) 19

Seafood processors (G) - 27

|| Oil/water separators (G) | 17
jJustr@» . - 127
Washwater (G) 184
Domestic wastewater =~ 250
gindividual permitsf |

/ 979

Note - does not inChide_ stormwater dischafgeré or recreational dredgers

Est. Number Permittees
to Smaller Streams/ _' ‘
Storm Sewers

56
32
0
12
18
9
8
64
92 -

75
50

416




'ALTERNATIVES TO DISCHARGE TO SMALL STREAMS |

\\RE-LOCATE OUTFALL TO LARGER STREAM
~*CONNECTION TO SANITARY SEWER
.+SUMMER IRRIGATION

|l *SUMMER IRRIGATION/WINTER STORAGE

TREAT TO INSTREAM WATER QUALITY STANDARDS FOR ALL PARAMETERS
*RE-CYCLE/ELIMINATE GENERATION OF WASTEWATER

"“TREATMENT/SUBSURFACE DISPOSAL




:

| OVERVIEW OF PROPOSED RULE MODIFICATION

ALLOWS LONGER/BANK-TO-BANK MIXING ZONE IF

DISCHARGER CAN DEMONSTRATE:

*DISCHARGE IS INSIGNIFICANT
-DISCHARGE IS TO CONSTRUCTED WATERWAY

*DISCHARGE (OR DISCHARGE COMBINED WITH MITIGATION MEASURES)
IS ENVIRONMENTALLY BENEFICIAL ON BALANCE |




State of Oregon

Department of Environmental Quality Memorandum
Date: September 3, 1997
To: Environmental

From: Langdon Mar

Subject: Agenda ItemC,
Discharges,

option of Rule Modification for Mixing Zones for Point Source
Meeting October 3, 1997

Background

On February 14, 1997, the Director authorized the Water Quality Division to proceed to a
rulemaking hearing on proposed rules which would modify the requirements for mixing zones
assigned to point source discharges.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
March 1, 1997. The Hearing Notice and informational materials were mailed to the mailing list
of those persons who have asked to be notified of rulemaking actions, and to a mailing list of
persons known by the Department to be potentially affected by or interested in the proposed
rulemaking action on February 28, 1997.

A Public Hearing was held March 28, 1997 with Tom Lucas serving as Presiding Officer.
Written comment was received through April 21, 1997, and again from August 15 through
August 25, 1997. The Presiding Officer's Report (Attachment C) summarizes the oral testimony
presented at the hearing and lists all the written comments received. (A copy of the comments is
available upon request.)

Department staff have evaluated the comments received (Attachment ID). Based upon that
evaluation, modifications to the initial rulemaking proposal are being recommended by the
Department. These modifications are summarized below and detailed in Attachment E,

The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking
proposal including alternatives considered, a summary of the rulemaking proposal presented for
public hearing, a summary of the significant public comments and the changes proposed in

Accommodations for disabilitics are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD).
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response to those comments, a summary of how the rule will work and how it is proposed to be
implemented, and a recommendation for Commission action.

Issue this Proposed Rulemaking Action is Intended to Address

The existing mixing zone rule specifies the conditions under which a zone of dilution or mixing zone
may be allowed for point source dischargers. The assigned mixing zone allows the permittee an area of
dilution around the point of discharge where instream water quality standards can be exceeded,
provided water quality standards are met at the edge and outside of the mixing zone. Even with a very
high Ievel of treatment, almost all discharges do require some dilution and mixing with the receiving
stream before all instream water quality standards can be met all the time. The “mixing zone rule” is
actually identical language repeated in each basin’s standards in Division 41, for example listed in OAR
340-41-445(4) for the Willamette Basin.

The existing mixing zone rule works well for point source discharges to relatively large receiving
streams such as the Willamette River, where significant dilution is available. Where discharges are to
smaller streams, or to storm drainage systems, however, the mixing zone required to provide adequate
dilution may be several miles long. This is contrary to the language of the existing rule, which requires
that the mixing zone be in “the immediate area of a wastewater discharge”.

For domestic wastewater discharges, there is a specific minimum dilution rule that applies to facilities
built or expanded after 1976, The Department has been moving most domestic wastewater discharges
out of the smaller streams, almost always at the time of treatment plant upgrade and expansion. The
most common way facilities have met the minimum dilution requirement is by constructing storage
facilities with spray irrigation in the summer, to eliminate either the summer or the entire year’s
discharge. There are still some domestic wastewater sources that discharge to smaller streams.

For most large industrial process wastewater sources, particularly newer facilities, the Department has
required that they have an adequately sized receiving stream. However, for hundreds of minor
industrial discharges (including many sources on general permits), discharges have typically been
allowed at the most convenient nearby receiving stream or drainage ditch or storm sewer, provided the
wastewater discharged does not create a nuisance. There are also still some relatively significant
discharges in minor receiving streams, for example Oremet and Teledyne Wah Chang,

The Department believes that some of the remaining discharges to smaller streams including storm
drainage systems can be allowed with no impact on the overall biological integrity of the receiving
waters. Because of the generally very high cost of alternatives to discharges, the Department believes
that it is appropriate to modify the mixing zone rule, to allow larger mixing zones under specific and
protective conditions.
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Relationship to Federal and Adjacent State Rules

The Clean Water Act requires that NPDES permits have effluent limits that will assure that
instream water quality standards are not violated outside of a designated mixing zone. There are
no federal rules relating to mixing zones, and it is left up to the states to adopt mixing zone rules
if desired. EPA has published guidelines to states on establishing mixing zones. The proposed
rules are consistent with EPA guidance. The draft rule is not expected to affect adjacent states.

Authority to Address the Issue

Oregon Revised Statutes (ORS) 183.335, 468.020, 468B.010, and 468B.030,

Process for Development of the Rulemaking Proposal (including Advisory Committee and

alternatives considered)

This rule making was initiated by the Department. Department staff met with a subcommittee of the
Triennial Standards Policy Advisory Committee a total of 11 times, over about a year, and went
through numerous drafts and exhaustively discussed the various issues. Full consensus was not
reached by the subcomimittee, although very substantial progress was made. The subcommittee agreed
to forward the remaining issues to the full PAC for discussion and resolution. Two meetings with the
full PAC were held, and the PAC voted unanimously to accept the draft rule on November 26, 1996,
However, agreement was not reached on a few issues. Given the length of the discussions, it was
agreed to “disagree” on the remaining issues and that full consensus on all issues was not likely.
Briefly, the issues that were not agreed upon:

e The rule includes a purpose statement. Some members objected to the purpose statement as
written.

¢ Some persons object to allowing chronic toxicity within the extended mixing zone. [All mixing
zones allow chronic toxicity. To prohibit chronic toxicity within the mixing zone would mean that
few if any dischargers could get a mixing zone of any size, which defeats the purpose of the rule.
The rule does prohibit acute toxicity. ]

¢ One person believes that the rule should require that dischargers purchase water so that the size of
the extended mixing zone can be minimized, even if the discharge overall creates an environmental
benefit without the water purchase.
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Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of
Significant Issues Involved.

The draft rule as presented for public comment set out and defined those circumstances under which a
larger mixing zone may be allowed:

1. The discharge either creates an overall environmental benefit, or the applicant is willing to
undertake other mitigation measures that will more than offset the detrimental affects of the
discharge. The study requirements for demonstrating an overall environmental benefit are
comprehensive, and both the studies required and the mitigation measures proposed will be
expensive. Since very few discharges on balance “improve” the receiving stream, over the
entire length of the affected water ways and over the entire discharge period, it will be difficult
for applicants to qualify. The Department expects that relatively few discharges will be able
to successfully make this demonstration. Only existing dischargers could qualify for an
alternate mixing zone under this section.

2. The discharge is to a constructed water course. There are many hundreds of smaller, less
significant discharges to municipal storm sewers, road side ditches, or constructed effluent
ditches. Some or all of these “receiving streams” may technically qualify as “waters of the
state”, however due to their artificial nature and limited biological value, discharges are
expected to have little impact.

3. The discharge is insignificant, based upon volume, pollutant load, or short term nature.
Filter backwash water and underground storage tank groundwater cleanups are the two
categories of discharges that would qualify. In addition, the Department could designate
other discharges as insignificant based on the pollutant characteristics, volume, and/or
temporary nature.

Summary of Significant Public Comment and Changes Proposed in Response

Twelve persons or organizations commented on draft rule. Attachment C includes a list of
commenters, and Attachment D summarizes the points raised and the Department’s response to
them, Region X of EPA submitted extensive comments which were received after the close of the
initial comment period. In order to be able to consider these comments, plus some other late
comments, the Department opened up a short, additional comment period in August, 1997.

Based on the comments received, the Department proposes to make the following significant
changes:
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1. Allow existing dischargers to qualify for an alternate mixing zone, if they are able to
demonstrate an overall environmental benefit.

2. Limit the discharges that could qualify for an alternate mixing zone, under the “insignificant
discharge” portion of the rule, to only filter backwash and groundwater cleanup activities for
underground storage tank cleanups.

3. Effluent that is acutely toxic, as defined by a standard bioassay test, would not be able to
qualify for an alternate mixing zone, even when the receiving stream is a constructed water
course.

Based on the comments received, the Department is proposing to make the following minor
changes:

1. Alternate mixing zones will not be allowed if the discharge contains pollutants that
bioaccumulate to an unacceptable level. The language added is a paraphrase of rule language
included in the toxic pollutant water quality standard, and is proposed to be added to the
mixing zone rule for clarity.

2. In order to qualify for an alternate mixing zone by demonstrating an overall environmental
benefit, the study requirements have been expanded to include macroinvertebrates, and
threatened or endangered species that may be present in the area of the receiving stream.

3. If dischargers propose mitigation measures in order to qualify for an alternate mixing zone,
then they must demonstrate that the mitigation measures are effective.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

Mixing zones are assigned and included in NPDES permits. The Department will be evaluating
NPDES permit applications as they are received to determine whether the applicant is able to
achieve a standard mixing zone, or whether the discharge may qualify for an alternate mixing
zone. The Department is not proposing to modify any existing permits for the purpose of
implementing this rule, but rather will wait for new or renewal applications.

The current permit application forms used by the Department do not include sufficient information
on the receiving stream. A supplemental application form will be included in future permit
application packets, which should allow the assignment of appropriate mixing zones without much
additional staff time for most applications.

The following categories of discharges will require additional staff time and/or training;
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1. Discharges to ditches or degraded streams, where there is a question as to whether the stream
is a constructed water course as described in this rule.

2. Discharges where the applicant is attempting to demonstrate that the discharge and any
proposed mitigation measures provide an overall environmental benefit to the stream.

3. Discharges that can no longer be allowed, and where an alternative to discharge must be
found. For these dischargers, the permit application will be denied. Additional staff time
could be required if there is an appeal of the permit denial, or enforcement action to stop the
discharge, or meetings to discuss the possible options with the applicant, or engmeermg
review time for new wastewater treatment systems.

In order to implement the proposed rule, the following documents or training will need to be
prepared:

1. Supplemental permit application to include additional information on the receiving stream, and
guidance to applicants on how to locate and provide the required information.

2. Guidance to applicants relating to study requirements for qualifying for an alternate mixing
zone based on the discharge and mitigation measures providing an overall environmental
benefit..

3. Guidance and training for staff regarding how to determine if a receiving stream is a
constructed water course.

4. Guidance for both staff and applicants as to how to determine estimated stream flows where
there are no flow monitoring stations.
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Recommendation for Commission Action

It is recommended that the Commission adopt the rule amendments regarding mixing zones for
point source discharges as presented in Attachment A of the Department Staff Report.

Attachments

A Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:

1. Legal Notice of Hearing

2. Fiscal and Economic Impact Statement

3. Land Use Evaluation Statement

4 Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements

5. Cover Memorandum from Public Notice

Presiding Officer's Report on Public Hearing

Department's Evaluation of Public Comment

Detailed Changes to Original Rulemaking Proposal made in Response to Public

Comment

F. Advisory Committee Membership

G. Rule Implementation Plan

oo

Reference Documents (available upon request)

Written Comments Received (listed in Attachment C)

Approved:

Section: /rg Ol G Q FNL%W

LL

Diviston: ~ / W\ T f/ Y

\W/

Report Prepéred By: Barbara Burton

Phone: (503)378-8240, ext, 264

Date Prepared.: September 3, 1997




ATTACHMENT A

PROPOSED MIXING ZONE RULE RELATING TO
ALTERNATE REQUIREMENTS

(4) Mixing zones:

(a) The Department may allow a designated portion of a receiving water to serve
as a zone of dilution for wastewaters and receiving waters to mix thoroughly and this
zone will be defined as a mixing zone;

(b) The Department may suspend all or part of the water quality standards, or set
less restrictive standards, in the defined mixing zone, provided that the following
conditions are met:

(A) The water within the mixing zone shall be free of:

(1) Materials in concentrations that will cause acute toxicity to aquatic life as
measured by a Department approved bioassay method. Acute toxicity is lethality to
aquatic life as measured by a significant difference in lethal concentration between the
control and 100 percent effluent in an acute bioassay test. Lethality in 100 percent
effluent may be allowed due to ammonia and chlorine only when it is demonstrated on a
case-by-case basis that immediate dilution of the effluent within the mixing zone reduces
toxicity below lethal concentrations. The Department may on a case-by-case basis
establish a zone of immediate dilution if appropriate for other parameters;

(ii) Materials that will settle to form objectionable deposits;

(iii) Floating debris, oil, scum, or other materials that cause nuisance conditions;

(iv) Substances in concentrations that produce deleterious amounts of fungal or
bacterial growths.

(B) The water outside the boundary of the mixing zone shall;

(1) Be free of materials in concentrations that will cause chronic (sublethal)
toxicity. Chronic toxicity is measured as the concentration that causes long-term
sublethal effects, such as significantly impaired growth or reproduction in aquatic
organisms, during a testing period based on test species life cycle. Procedures and end
points will be specified by the Department in wastewater discharge permits;

(i) Meet all other water quality standards under normal annual low flow
conditions,

(c) The limits of the mixing zone shall be described in the wastewater discharge
permit. In determining the location, surface area, and volume of a mixing zone areca, the
Department may use appropriate mixing zone guidelines to assess the biological, physical,
and chemical character of receiving waters, and effluent, and the most appropriate
placement of the outfall, to protect instream water quality, public health, and other
beneficial uses. Based on receiving water and effluent characteristics, the Department
shall define a mixing zone in the immediate area of a wastewater discharge to:

(A) Be as small as feasible;

(B) Avoid overlap with any other mixing zones to the extent possible and be less
than the total stream width as necessary to allow passage of fish and other aquatic
organisms;
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(C) Minimize adverse effects on the indigenous biological community especially
when species are present that warrant special protection for their economic importance,
tribal significance, ecological uniqueness, or for other similar reasons as determined by
the Department and does not block the free passage of aquatic life;

(D) Not threaten public health;

(E) Minimize adverse effects on other designated beneficial uses outSIde the
mixing zone.

(d) The Department may request the applicant of a permitted discharge for which
a mixing zone is required, to submit all information necessary to define a mixing zone,
such as:

{A) Type of operation to be conducted,;

(B) Characteristics of effluent flow rates and composition;

(C) Characteristics of low flows of receiving waters;

(D) Description of potential environmental effects,

(E) Proposed design for outfall structures,

(e) The Department may, as necessary, require mixing zone monitoring studies
and/or bioassays to be conducted to evaluate water quality or biological status within and
outside the mixing zone boundary;

(f) The Department may change mixing zone limits or require the relocation of an
outfall if it determines that the water quality within the mixing zone adversely affects any
existing beneficial uses in the receiving waters.

(g) Alternate requirements for mixing zones: For some existing or proposed

discharges to some receiving streams, it may not be practicable to treat wastewater to
meet instream water quality standards at the point of discharge or within a short distance
from the point of discharge. Some of these discharges could be allowed without
impairing the overall ecological integrity of the receiving streams, or may provide an
overall benefit to the receiving stream. This section specifies the conditions and
circumstances under which a mixing zone may be allowed by the Department that extends
beyond the immediate area around a discharge point, or that extends across a stream

width. An alternate mixing zone may be approved if the applicant demonstrates to the
Department’s satisfaction that the discharge (A) creates an overall environmental benefit,

or (B) is to a constructed water course, or (C) is insignificant. The three circumstances

under which alternate mixing zones may be established are described further below.

(A) Overall environmental benefit.

(1) Qualifying for alternate mixing zone based on overall environmental benefit:
In order to gualify for an alternate mixing zone based on a finding of overall
environmental benefit, the discharger must demonstrate to the Department’s
satisfaction the following:

(a) That all practical strategies have been or will be implemented to
minimize the pollutant loads in the effluent; and
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(b) For proposed increased discharges, the current actual discharge and

mixing zone does not meet the requirements of a standard mixing zone;
and

(c) Either that, on balance, an environmental benefit would be lost if the
discharge did not occur, or that the discharger is prepared to undertake
other actions that will mitigate the effect of the discharge to an extent
resulting in a net environmental benefit to the receiving stream,

{d) For the purposes of this rule, the term “pracfical” shall include

environmental impact, availability of alternatives, cost of alternatives, and
other relevant factors.

(i) Studies required and evaluation of studies: In order to demonstrate that, on
balance, an environmental benefit will resuit from the discharge, the following

information shall be provided by the applicant:

(a) The effluent flow and pollutant loads that are detected or expected in
the effluent, by month, both average and expected worst case discharges.
The parameters to be evaluated include at a minimum temperature,
biochemical oxygen demand, total suspended solids, total dissolved solids,
pH, settleable solids, €. coli bacteria, oil and grease, any pollutants listed
in Table 20 of this rule division, and any pollutant for which the receiving
stream has been designated by the Department as water quality limited;

and

(b) Receiving stream flow, by month; and

(c) The expected impact of the discharge, by month, on the receiving
stream for the entire proposed mixing zone area for all of the pollutants
listed above. Included in this analysis shall be a comparison of the
receiving stream water quality with the discharge and without the
discharge; and

(d) A description of fish, other vertebrate populations, and
macroinvertebrates that reside in or are likely to pass through the
proposed mixing zone, including expected location (if known), species
identification, stage of development, and time of year when their presence
is expected. For existing discharges, the applicant shall provide the same

information for similar nearby streams that are unaffected by wastewater
discharges. In addition, any threatened or endangered species in the

immediate vicinity of the receiving stream shall be identified; and
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(e) The expected impact of the discharge on aquatic organisms and/or fish
passage, including anv expected negative impacts from the effluent

attracting fish where that is not desirable; and

(f) A description of the expected environmental benefits to be derived

from the discharge or other mitigation measures proposed by the
applicant, including but not limited to improvements in water quality,
improvements in fish passage, and improvements in aquatic habitat. If the
applicant proposes to undertake mitigation measures designed to provide
environmental benefits (e.g., purchasing water or water conservation
rights to increase stream flows or establishing stream cover to decrease
temperature), the applicant shall describe the mitigation measures in detail,
including a description of the steps it will take to ensure that the benefits
of the mitigation measures are attained and are not lost or diminished over
time.

(2) Some or all of the above study requirements may be waived by the
Department, if the Department determines that the information is not
needed. In the event that the Department does waive some or all of the
above study requirements, the basis for waiving the requirements will be
included in the permit evaluation report upon the next permit renewal or
modification relating to the mixing zone.

(h) Upon request of the Department, the applicant shall conduct additional
studies to further evaluate the impact of the discharge, which may include
whole effluent toxicity testing, stream surveys for water quality, stream
surveys for fish and other aquatic organisms, or other studies as specified
by the Department.

(1) In evaluating whether an existing or proposed increase in an existing
discharge would result in a net environmental benefit, the applicant shall
use the native biological community in a nearby, similar stream that is
unaffected by wastewater discharges. The Department shall consider all
information generated as required in this rule and other relevant
information. The evaluation shall consider benefits to the native aquatic
biological community only.

(iii) Permit conditions: Upon determination by the Department that the discharge

and mitipation measures (if any) will likely result in an overall environmental

benefit, the Department shall include appropriate permit conditions to insure that

the environmental benefits are attained and continue. Such permit conditions may

include but not be limited to:

(2) Maximum allowed effluent flows and pollutant loads;
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{b)} Requirements to maintain land ownership, easements. contracts, or
other legally binding measures necessary to assure that mitigation

measures, if any, remain in place and effective;

(c) Special operating conditions;

(d) Monitoring and reporting requirements; and

(e) Studies to evaluate the effectiveness of mitigation measures.

(B) Constructed water course. A mixing zone may be extended through a
constructed water course and into a natural water course. For the purposes of

this rule, a constructed water course is one that was constructed for irrigation,
site drainage, or wastewater conveyance, and has the following characteristics:

(i) Irrigation flows, stormwater runoff, or wastewater flows have replaced natural
streamflow regimes; and

(ii) The channel form is greatly simplified in lengthwise and cross sectional
profiles; and

(iii) Physical and biological characteristics that differ significantly from nearby
natural streams; and

(iv) A much lower diversity of aquatic species than found in nearby natural
streams; and

(v) If the constructed water course is an irrigation canal, then it must have

effective fish screens in place to qualify as a constructed water course.

(C) Insignificant discharges: Insignificant discharges are those that either by

volume, pollutant characteristics, and/or temporary nature are expected to have
little if any impact on beneficial uses in the receiving stream. and for which the

extensive evaluations required for discharges to smaller streams are not
warranted. For the purposes of this rule, only filter backwash discharges and
underground storage tank cleanups are considered insignificant discharges.

(D) Other requirements for alternate mixing zones: The following are
additional requirements for dischargers requesting an alternate mixing zone:

(i) _Most discharges that qualify for an alternate mixing zone will extend through
the receiving stream until a larger stream is reached, where thorough mixing of
the effluent can occur and where the edge of the allowed mixing zone will be
located. The portion of the mixing zone in the larger stream must meet all of the
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requirements of the standard mixing zone, including not blocking aquatic life
passage; and

(i) An alternate mixing zone shall not be granted if a municipal drinking water
intake is located within the proposed mixing zone, and the discharge has a

significant adverse impact on the drinking water source; and

(iii)The discharge will not pose an unreasonable hazard to the environment or
pose a significant health risk, considering the likely pathways of exposure; and

(iv) The discharge shall not be acutely toxic to organisms passing through the
mixing zone; and

(v) An alternate mixing zone shall not be granted if the substances discharged may
accumulate in the sediments or bioaccumulate in aquatic life or wildlife to levels

that adversely affect public health, safety, or welfare; aquatic life; wildlife; or
other designated beneficial uses; and

(vi) In the event that the receiving stream is water quality limited, the
requirements for discharges to water quality limited streams supersede this rule.
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NOTICE OF PROPOSED RULEMAKING HEARING

Department of Environmental Quali : Wafer Quality Division
OAR Chapter 340-41
DATE: TIME: LOCATION:
March 28, 1997 1:00p.m. DEQ Headquarter, 811 S.W. 6th Avenue, Portland, Room 3A
HEARINGS OFFICER(s): Unknown
STATUTORY AUTHORITY: ORS 133335, 46_8..020, 468B.0120, 468B.030 and 468B.035
or OTHER AUTHORITY: '
STATUTES IMPLEMENTED:
ADOPT:

AMEND: 340-41-205, 340-41-245, 340-41-285, 340—41—325, 340-41-363, 340-41-445, 340-41-483,
340-41-525, 340-41-565, 340-41-605, 340-41-645, 340-41-685, 340-41-725, 340-41-765,
340-41-805, 340-41-8435, 340-41-385, 340-41-925, 340-41-965

REPEAL:

RENUMBER:
(prior approval fom Seeetary of State REQUIRED)

AMEND & RENUMBER: ‘
(pior approval fom Secretary of Siate REQUIRED)

[X|  This hearing notice is the initial notice given for this rulemaking action
This heaning was requested by interested persons after a previous rulemaking notice.
X Auxiliary aids for persons with disabilities are available upon advance request.

SUMMARY:
This mlemaking proposal changes the rules regarding mixing zones allowed for point source dischargers of

wastewaters, It would affect all water basins within Oregon., The rule will require some current permit
holders 1o either eliminate or relocate their discharges when the discharge mmpacts a small stream,

LAST DATE FOR COMMENT: April 17, 1997

' AGENCY RULES COORDINATOR: Susan M, Greco, (503) 226-5213
AGENCY CONTACT FOR THIS PROPOSAL: Barbara Burton
ADDRESS: 750 Front Street N.E.
| | Salem OR 97310
TELEXPHONE:  (508)378-8240/1-800-452.4011

Interested persons may comment on the proposed rules orally or in writing at the hearing, "Writfen comments will
¢ gonsidered ifreceifed by the date indicated above.
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State of Oregon
Department of Environmental Quality Memorandum

Date: * February 28, 1997
To: Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements - Modification of Water Quality
Rules Relating to Mixing Zones for Point Source Discharges

This memorandum contains information on a proposal by the Department of Environmental
Quality (DEQ) to adopt rule amendments regarding mixing zones. Pursuant to ORS 183.333, this
memorandum also provides information about the Environmental Quality Commission’s intended
action to adopt a rule.

This proposal would allow some point source dischargers of wastewater to have larger mixing
zones than are allowed under the current rule. A mixing zone is an area in a stream receiving
effluent, where mixing of the effluent and the stream occurs. Within a mixing zone, some
instream water quality standards may be exceeded with some limitations. At the edge and outside
of the mixing zone, all instream water quality standards must be met.

The Department has the statutory authority to address this issue under Oregon Revised Statutes
(ORS) 183.335, 468.020, 468B.010, 468B.030, and 468B.035.

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use
plans.

Attachment C Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment D The actual language of the proposed rule (amendments).

Hearing Process Details
You are invited to review these materials and present written or oral comment in accordance with
the following:
Date: March 28, 1997
Time: 1:00 PM
Place: Room 3A, DEQ Headquarters
811 SW 6th Avenue
Portland, Oregon
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Deadline for submittal of Written Comments:  April 17, 1997
The Presiding Officer at the hearing has not yet been appointed.

In addition, a work session to discuss this proposed rule has been scheduled for the
Environmental Quality Commission for April 17, 1997. The Commission may choose to receive
oral testimony relating to the proposed rule at that time, and any testimony received will be
included in the record. Testimony will be by invitation of the Commission only.

Written comments can be presented at the hearing or to the Departmerit any time prior to the date
above, Comments should be sent to; Department of Environmental Quality, Attention Barbara
Burton, 750 Front Street, NE, Salem, Oregon 97310.

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be received
prior to the close of the comment period. The Department recommends that comments are
submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer’s report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments received.

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is June 6, 1997. This date may be delayed if needed to provide additional
time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testimony at the
hearing or submit written comment during the comment period. Otherwise, if you wish to be kept
advised of this proceeding, you should request that your name be placed on the mailing list.
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Background on Development of the Rulemaking Proposal
Why is there a need for the rule?

The existing mixing zone rule allows the Department to establish mixing zones for each point
source discharger, in the immediate vicinity of the discharge. Each assigned mixing zone is
included in the National Pollutant Discharge Elimination System (NPDES) permit issued to the
point source discharger of wastewater. This rule works well for discharges to relatively large
receiving streams, where there is adequate dilution available. That is, with a high degree of
treatment, almost all point source dischargers can qualify for a relatively small mixing zone if the
discharge is to a larger receiving stream.

For most significant discharges to smaller receiving streams, the Department has over the years
either required the discharger to stop discharges when the stream flows are too low (such as in
the summer), or to build an outfall to a nearby but much larger receiving stream. For the
remaining discharges to smaller streams, the Department has often allowed a mixing zone that
extended the length of the smaller receiving stream until it joined a much larger stream, where
adequate dilution could occur. Some of the assigned mixing zones are several miles long,

A recent court ruling found that the existing mixing zone rule does not allow very large mixing
zones. The Department believes that there are still some significant discharges to smaller streams
that should be removed. However, there are some circumstances under which discharges to
smaller streams can be allowed, and still protect the overall biological integrity of the receiving
stream. The discharges that could still be allowed are where the pollutant loads are very low or
temporary, and where the “receiving stream” is a constructed water course with limited value as
aquatic habitat (such as an irrigation canal or urban stormwater drainage ditch). In some few
cases, a discharge may even provide an overall benefit to the receiving stream and these
discharges could also be permitted a larger mixing zone.

How was the rule developed

A subcommittee of the Triennial Standards Policy Advisory Committee assisted in drafting the
rule. The subcommittee met eleven times to discuss the draft rule. The full Triennial Standards
Policy Advisory Committee met and voted to accept the rule as drafied, although there were some
areas of remaining disagreement.

The documents relied upon are: Oregon Revised Statutes (ORS) 183, 468 and 468B; Oregon
Admunistrative Rules (OAR) 340 Division 41; and the U.S. Environmental Protection Agency
1993 Water Quality Standards Handbook, Second Edition, Chapter 5.

Copies of the documents relied upon in the development of this rulemaking proposal can be
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reviewed at the Department of Environmental Quality’s office at 750 Front Street, NE, Salem,
Oregon. Please contact Barbara Burton at (503) 378-8240, extension 264, for times when the
documents are available for review.

Whom does this rule affect including the public, regulated community or other agencies,
and how does it affect these groups?

The proposed rule will affect all users of public waters, and will affect many dischargers with
NPDES permits. It will have the effect of requiring many current permit holders to either
eliminate or re-locate their discharges. The removal of all or most of the discharges will improve
the water quality in the receiving streams. In some locations, removal of existing discharges will
reduce the amount of stream flow available for out of stream uses such as irrigation.

For those NPDES permit holders required to eliminate or re-locate their outfalls for some or all of
the year, the expense will vary depending on the location, distance to nearest larger receiving
stream, availability of sewers, availability of land for irrigation, characteristics of the discharge,
and other variables. The least expensive option is usually connection to a sanitary sewer, if
available, Other options can be very costly.

For those NPDES permit holders discharging to smaller streams, but able to qualify for a larger
mixing zone, there will be additional expense in preparing documentation supporting their request
to stay in the stream. Costs may be less than $10 to purchase a map and 10 hours of time to
describe the discharge and receiving stream in order to qualify for a discharge to a constructed
water course. Costs may be up to $100,000 to conduct the more rigorous studies needed to
demonstrate that a discharge results in an overall environmental benefit. Any costs for mitigation
measures necessary to qualify a discharge would be in addition to study costs, and could be
significant.

The proposed rule will require additional time by Department staff to review the next round of
permit applications.

How will the rule be implemented

The rule will be implemented through the NPDES permit program. As permits come up for
renewal, the discharge will be reviewed as to appropriateness for a given receiving stream. The
Department intends to modify the permit application forms to require additional information
regarding the receiving stream.
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Are there time constraints

There are no firm deadlines. However, there are a number of expired permits that are being held
pending resolution of this issue.

Contact for more information

If you would like more information on this rulemaking proposal, or would like to be added to the
mailing list, please contact:

Barbara Burton, Western Region Water Quality Manager, at
(503)378-8240, extension 264
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ATTACHMEN L S
ATTACHMENT A

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Modification of Water Quality Rules Relating to Mixing Zones for Point Source Discharges

Fiscal and Economic Impact Statement

Introduction

Under the current legal interpretation of the existing mixing zone rule, most discharges to smaller
streams would not be allowed at all and elimination of the discharge would be required. The
Department has not yet fully implemented this interpretation of the rule. If the existing rule were
implemented as required by the recent court decision, the cost to most dischargers would be greater
than the costs expected from the proposed rules. The proposed rules provide alternatives to
eliminating the discharges to smaller streams in some circumstances, but do not require any discharger
to pursue the alternatives, The only “real” additional cost from the proposed rule will be the additional
information required to be submitted with the permit applications.

General Public

The general public will not be directly affected.
Small Business

Small businesses which currently hold National Pollutant Discharge Elimination System (NPDES)
permits and which discharge to storm drainage systems or smaller streams will be affected by this
proposed rule. It is estimated that about 150 to 200 small businesses may be affected. As discussed
above, implementation of the existing rule using the recent court interpretation would require most
discharges to smaller streams be eliminated. The proposed rules provide alternatives to the “no
discharge” option, and presumably applicants would only pursue alternatives if they were less costly
than the existing requirements. However, for informational purposes, the costs of pursuing alternatives
to the “no discharge” requirement of the existing rule are described below.  Also included for
informational purposes is a discussion of the ways that discharges to smaller streams could be
eliminated.




Additional costs for preparing application, where discharge is to a constructed waterway
- This is the only “real” additional cost to applicants over the existing rule. The applicant will

be required to provide a map showing the route the proposed or existing effluent will take,
from the point of discharge until the effluent discharges to a natural river or stream.
Photographs showing the junction of each successive water way will be required. The
applicant may need to consult with municipal public works staff if the discharge is to a
municipal storm sewer drainage system. The Oregon Water Resources Department or U.S.
Geological Survey will have to be contacted to determine the stream flow for the ultimate
receiving stream. The documentation costs should generally be less than $500, If the natural
receiving stream does not have flow data (no stream gauge data available), then there would be
an additional cost to hire a consultant to estimate or measure the stream flows.

Study cost for demonstrating an overall environmental benefit - The costs will vary
significantly, depending on the discharge and receiving stream, and how much is known about

each. For the minimum study required, a consultant providing similar studies estimates the cost
to range from $80,000 to $205,000, If additional studies (such as on-site biological surveys)
are required, the cost could increase by up to $65,000. This is an optional alternative, for
dischargers to smaller streams who wish to try to maintain a discharge. Because of the high
cost and uncertainty of outcome, it is unlikely that very many small businesses will pursue this
alternative for keeping a discharge in a small receiving stream.

Cost for mitigation measures - The proposed rule allows the applicant to institute mitigation
measures to “offset” the negative impact of the discharge, if the applicant wishes to keep a
discharge into a smaller stream, The extent and type of mitigation measure will vary widely,
depending on the site location, the receiving stream, and the characteristics of the effluent.
Some possible mitigation measures and their approximate cost are described below:

Purchase of water rights to increase instream flows - A recent study of current
prices shows an average of about $360 per acre-foot, to be used over. the irrigation
season each year, The price will vary depending on scarcity of water, seniority of the
water right, and willingness to sell. For a discharge of 50,000 gallons per day, it would
require 276 acre-feet to provide a 10 to 1 dilution, for a cost of about $100,000
assuming the water rights holder would be willing to sell.

Fencing off stream to protect from livestock, and creation of stock watering pond
(including getting electricity to pump) - Materials and labor for the fencing are
estimated to cost about $5000 per mile. Building the pond and providing the pump
(and power) will vary, mostly based on the distance to an available power source, but
may double the cost of this mitigation measure. The length of stream protected, and
the water quality benefits derived will vary depending on location. The amount of
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stream to be fenced in order to offset the impact of a discharge will vary depending on
the effluent and receiving stream.

Riparian zone restoration, through planting - The cost will vary depending on soil
types, native vegetation, and size of the stock being planted. Assuming a 30 foot wide
strip on each side of the stream, and at $1000/acre, this measure would cost about
$7300 per mile of stream riparian area restored. As with fencing, the water quality
benefit derived/needed to offset a discharge will vary.

Constructing stream “structures” for fish habitat - This measure involves
“creating” pools for young salmonids and other aquatic life to feed and shelter, thereby
increasing numbers/size/chance of survival. The cost will depend on the accessibility of
the site, and how elaborate the structure is, and typically varies from $200 to $1000 or
more for each structure, including materials, equipment and labor.

There are numerous other mitigation measures that could be undertaken, at the choice
of the applicant. Some example additional measures include removing tide gates in
estuaries, stabilizing stream banks to minimize erosion and sediment loads, repairing
culverts to allow fish passage, de-commissioning roads in logged areas, and providing
setbacks from streams for farming 0perat1ons

Elimination of discharge. or change of location/timing of discharge - Under the existing
court interpretation of the existing rules, most dischargers to smaller streams would be required

to eliminate their discharge. Therefore, the cost of eliminating the discharge is not a “new”
cost associated with the proposed rules, but would have been required anyway under the
existing rules. This discussion is included for informational purposes only.

For those discharges that cannot qualify for an extended mixing zone, and must change their
point or time of discharge, there are a number of alternatives. The cost of each will be site
specific. The common alternatives are described below:

Connection to a sanitary sewer - Most dischargers affected by this rule are located
within urban areas, where a sanitary sewer may be available. The cost of connection,
if allowed by the municipality, will vary widely. Many municipalities charge a
connection fee. In addition, the property owner is responsible for installing the
plumbing on site. The cost of this will vary depending on the distance to the sanitary
sewer, site conditions, and characteristics of the effluent. Municipalities also charge a
fee for treating wastes discharging to their system. Two example municipal fees for
commercial and industrial customers - $2.27/month/100 cubic feet, plus $.85/pound of
BOD and $.25/pound suspended solids; and $17.75/month plus $3.75/100 cubic feet,
plus $.59/pound of BOD and $.378/pound of suspended solids above normal sewage
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strength. This cost would be offset by the savings on not having an NPDES permit and
doing the required monitoring and reporting.

Construction of an outfall to a larger, acceptable receiving stream - This
alternative will vary widely in cost depending on site conditions and distance to
acceptable receiving stream, but will often be very expensive. The cost includes
purchase of property or easements for the pipeline, construction of the pipeline, and
construction of pumps. In addition to the initial construction costs, there will be on-
going power costs and operation and maintenance costs. As an example of the
possible cost, a medium sized municipality has explored piping the effluent from their
sewage treatment plant approximately eight miles, at a projected construction cost of
$3.25 million,

Storage in winter, spray irrigation in the summer - Most effluent could be used
beneficially as irrigation water with minimal treatment, provided that appropriate sites
are available nearby. Many smaller municipal sewage treatment plants have already
switched over to irrigation, at least for their summer flows when receiving streams are
the lowest. Generally speaking, provided that wastewater is applied at or less than the
rate that the plant crop can take it up, groundwater contamination is not a concern.
This will probably not be a practical alternative in urban locations, where the large
space required for storage would not be reasonably available. The cost of this
afternative will depend on the volume of effluent, the annual rainfall, the availability and
cost of land for storage and irrigation, and treatment costs (in any) required prior to
irrigation.

Spray irrigation in the summer, discharge in the winter - Particularly in Western
Oregon, stream flows are much higher in the winter than the summer. For some
discharges to some receiving streams, it may be possible to allow a winter but not a
summer discharge. This alternative is considerably less expensive than the previous
alternative, because of the much reduced storage requirements.

Additional treatment, so that all instream water quality standards are met at the
end of pipe {(no mixing zone is required) - The cost of the additional treatment will be
dependent on the effluent, It will probably not be achievable at any reasonable cost for
most discharges.

Large Business

There will be an estimated 100 to 150 large businesses affected by the proposed rules. The impacts
will be the same as discussed above for small businesses.
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Local Governments

Local governments with sewage treatment plants discharging to smaller streams will be affected by this
rule. Over the past twenty years, most of these types of discharges have been eliminated, but some
remain. There may be up to 40 municipalities which may be affected by the proposed rule. The
discussion under the Small Business section above also applies to local governments. In addition, one
possible alternative to discharge available to municipalities is the use of large on-site drainfields. This
alternative may be available, however it is difficult to find enough area with adequate soils. Extensive
groundwater studies and a concentration limit variance may be required for this option, and it may not
be allowed because of unacceptable groundwater impacts.

State Agencies

- DEQ - This proposed rule would require additional staff time in the permit review and
issuance process. As an estimate, each permit coming up for renewal over the next five years will
require an average of two additional hours, providing the discharge is to a stream where the discharge
can be allowed (either to a large stream, or to a constructed waterway, or is in the category of
insignificant discharges). There are approximately 1000 active NPDES permits in Oregon that would
be affected by this rule, so at 200 permits per year this will be an additional 400 hours per year of DEQ
staff work.

For those applicants who choose to get a larger mixing zone by demonstrating an “overall
environmental benefit”, it is estimated that on average 80 DEQ staff hours for each application will be
required for meetings, review of reports, and correspondence. Assuming five requests per year, this
will total about 400 hours per year.

For those applicants who will be required to either eliminate their discharge, or re-locate the discharge
point, it is likely that an order will be negotiated with a schedule for coming into compliance for most
of them. In addition, there may be some review of engineering plans and specifications, and some
review of engineering feasibility plans. It is estimated that there could be up to 25 of these per year for
the next five years, at an estimated 100 hours each. This totals about 2,500 staff hours per year.

In summary, it is estimated that the proposed rule will take about an additional 3,300 hours per year for
the next five years for DEQ staff if the rule is fully implemented. Tt is unlikely that additional staff to
work on permits will be available for this work, and therefore there will be no net monetary cost to
DEQ. The additional work will be absorbed by existing staff, as competing priorities allow, and less
critical work will not be done. It is also likely that the additional work to implement this rule will result
in larger permit backlogs.

- Other Agencies. The Water Resources Department may be contacted by applicants
requesting stream flow information. It is not known how many contacts will be made, or how much
time will be required. The total time required is not expected to be significant.
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In addition, several state agencies hold NPDES permits with the Department, that could potentially be
affected. These agencies include Oregon Department of Fish and Wildlife (for fish hatcheries), Oregon
Department of Transportation (for rest areas) and Oregon Parks (for park restrooms and shower
facilities). Almost all of these discharges are from fish hatcheries and are to larger streams, and so
would not be affected by the proposed rule.

Assumptions

The assumptions used are described above.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dweliing on that parcel.
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ATTACHMENT B
State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal -

_ for
Modification of Water Quality Rules Relating to Mixing Zones for Point Source Discharges

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

A recent court ruling on the current rules restrict mixing zones to the immediate area of the discharge.
For most discharges, even with a high degree of treatment, some mixing with the receiving stream
flows are necessary to meet the instream water quality standards. The Department has allowed some
larger mixing zones, which are no longer allowed under the court ruling. The proposed rules allow
larger mixing zones, under specified conditions, where larger mixing zones would be allowed without
harming the overall integrity of the receiving stream,

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No

a. If yes, identify existing program/rule/activity:

The rules affect the National Pollutant Discharge Elimination System permit program, which is
included in OAR 340-45. In addition, the rules affect in stream water quality and are included in OAR
340-41.

Current DEQ policy requires that the land use planning official from the affected local government
review and approve a “Land Use Compatibility Statement” for each permit application before DEQ
issues the permit.

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures
adequately cover the proposed rules?

Yes X No (if no, explain):
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¢. If no, apply the following criteria to the proposed rules.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

3. If the proposed rules have been determined a land use program under 2. above, but are not
subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Not applicable

Division Intergovernmental Coord. Date
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ATTACHMENT C

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1.  Are there federal requirements that are applicable to this situation? ¥ so, exactly what
are they?

Yes. The Clean Water Act requires that point source dischargers of wastewater must
obtain a National Pollutant Discharge Elimination System (NPDES) permit, and further
specifies that effluent limits must be set to insure that instream water quality standards not
be violated as a result of the discharge. The Clean Water Act also allows delegated states
to permit mixing zones for point source dischargers, where the effluent mixes with the
recelving stream prior to being required to meet instream water quality standards. The
proposed rules modify the existing Oregon rules relating to mixing zones.

In developing the proposed rules, federal guidance was used. The federal guidance was
designed for use by delegated state agencies, and describes possible approaches to mixing
zone rules that are consistent with the Clean Water Act.

2.  Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

The federal requirements are performance based.

3. Do the applicable federal requirements specifically address the issues that are of concern
in Oregon? Was data or information that would reasonably reflect Oregon's concern and
situation considered in the federal process that established the federal requirements?

Not known.

4.  Will the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting requirements
(within or cross-media), increasing certainty, or preventing or reducing the need for costly
retrofit to meet more stringent requirements later?

Yes. Under a recent court interpretation of Oregon rules, almost all discharges to smaller
streams would not be allowed. These proposed rules will allow some of the discharges to
continue, under specified conditions.
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5. Is there a timing issue which might justify changing the time frame for implementation of
federal requirements?

There are a number of permits that cannot be renewed with the existing assigned mixing
zones, without placing the dischargers in violation. This issue needs to be resolved so that
the affected dischargers can proceed with whatever actions will be needed to come into
compliance with the mixing zone rules.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable margin
for accommodation of uncertainty and future growth?

Yes.

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

The proposed rules will have different costs to comply, based on the location, nearest
receiving stream, and effluent characteristics.
8. Would others face increased costs if a more stringent rule is not enacted?
Not applicable,
9.  Does the proposed requirement include procedural requirements, reporting or menitoring
requirements that are different from applicable federal requirements? If so, Why? What is the

"compelling reason" for different procedural, reporting or monitoring requirements?

| No.

10, Is demonstrated technology available to comply with the proposed requirement?

Yes, although it may be costly.

11. Will the propoesed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

The proposed rules allow the flexibility to keep a discharge in a stream by the applicant
carrying out mitigation measures. This allows the discharger to find the most cost effective
way to meet environmental requirements.
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ATTRCHMENT B
ATTACHMENT D

DRAFT LANGUAGE, MIXING ZONE RULE RELATING
TO ALTERNATE REQUIREMENTS

(g) Alternate requirements for mixing zones: For some existing or proposed
discharges to some receiving streams, it may not be practicable to treat wastewater to
meet instream water quality standards at the point of discharge or within a short distance
from the point of discharge. Some of these discharges could be allowed without
significantly impairing the overall ecological integrity of the receiving streams, or may
provide an overall benefit to the receiving stream. This section specifies the conditions
and circumstances under which a mixing zone may be allowed by the Department that
extends beyond the immediate area around a discharge point, or that extends across a
stream width. An alternate mixing zone may be approved if the applicant demonstrates
to the Department’s satisfaction that the discharge (A) creates an overall environmental
benefit, or (B) is to an constructed water course, or (C) is insignificant. The three
circumstances under which alternate mixing zones may be established are described
further below. In the event that the receiving stream is water quality limited, the
requirements for discharges to water quality limited streams supersede this rule.

(A) Overall environmental benefit. In order to qualify for an alternate mixing
zone based on a finding of overall environmental benefit, the discharger must
demonstrate to the Department’s satisfaction the following:

(i) that all practical strategies have been or will be implemented to minimize the
pollutant loads in the effluent, and

(i) the discharge is either an existing discharge, or is an increased discharge from
an existing discharger, and

(iii) for proposed increased discharges, the current discharge and mixing zone
does not meet the requirements of a standard mixing zone, and

(iv) either that, on balance, an environmental benefit would be lost if the discharge
did not occur, or that the discharger is prepared to undertake other actions that
will mitigate the effect of the discharge to an extent resulting in a net
environmental benefit to the receiving stream.

(v). For the purposes of this rule, the term “practical” shall include environmental
impact, availability of alternatives, cost of alternatives, and other relevant factors.

(vi) In order to demonstrate that, on balance, an environmental benefit will result
from the discharge, the following information shall be provided by the applicant:
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(2) The effluent flow and pollutant loads that are detected or
expected in the effluent, by month, both average and expected
worst case discharges. The parameters to be evaluated include at
a minimum temperature, biochemical oxygen demand, total
suspended solids, total dissolved solids, pH, settleable solids, e.
coli bacteria, oil and grease, any pollutants listed in Table 20 of
this rule division, and any pollutant for which the receiving stream
has been designated by the Department as water quality limited,
and

(b) Receiving stream flow, by month; and

(c) The expected impact of the discharge, by month, on the
receiving stream for the entire proposed mixing zone area for all of
the pollutants listed above. Included in this analysis shall be a
comparison of the receiving stream water quality with the
discharge and without the discharge; and

(d) A description of fish and other vertebrate populations that
reside in or are likely to pass through the proposed mixing zone,
including expected location (if known), species identification,
stage of development, and time of year when their presence is
expected. For existing discharges, the applicant shall provide the
same information for similar nearby streams that are unaffected by
wastewater discharges; and

(e) The expected impact of the discharge on aquatic organisms
and/or fish passage, including any expected negative impacts from
the effluent attracting fish where that is not desirable; and

(f) A description of the expected environmental benefits to be
derived from the discharge or other mitigation measures proposed
by the applicant, including but not limited to improvements in
water quality, improvements in fish passage, and improvements in
aquatic habitat. If the applicant proposes to undertake mitigation
measures designed to provide environmental benefits (e.g.,
purchasing water or water conservation rights to increase stream
flows or establishing stream cover to decrease temperature), the
applicant shall describe the mitigation measures in detail, including
a description of the steps it will take to ensure that the benefits of
the mitigation measures are attained and are not lost or diminished
over time.
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(vi)) Some or all of the above study requirements may be waived by the
Department, if the Department determines that the information is not
needed. In the event that the Department does waive some or all of the
above study requirements, the basis for waiving the requirements will be
included in the permit evaluation report upon the next permit renewal or
modification relating to the mixing zone.

(viii) Upon request of the Department, the applicant shall conduct
additional studies to further evaluate the impact of the discharge, which
may include whole effluent toxicity testing, stream surveys for water
quality, stream surveys for fish and other aquatic organisms, or other
studies as specified by the Department.

(ix) In evaluating whether an existing or proposed increase in an existing
discharge would result in a net environmental benefit, the applicant shall
use the native biological community in a nearby, similar stream that is
unaffected by wastewater discharges. The Department shall consider all
information generated as required in this rule and other relevant
information. The evaluation shall consider benefits to the native aquatic
biological community only.

(x) Upon determination by the Department that the discharge and
mitigation measures (if any) will likely result in an overall environmental
benefit, the Department shall include appropriate permit conditions to
insure that the environmental benefits are attained and continue. Such
permit conditions may include but not be limited to:

(a) Maximum allowed effluent flows and pollutant loads;

(b) Requirements to maintain land ownership, easements,
contracts, or other legally binding measures necessary to assure
that mitigation measures, if any, remain in place and effective;
(c) Special operating conditions;

(d) Monitoring and reporting requirements.

(B) Constructed water course: A mixing zone may be extended through a

constructed water course and into a natural water course. For the purposes of
this rule, a constructed water course is one that was constructed for irrigation,
site drainage, or wastewater conveyance, and has the following characteristics:

(i) Irrigation flows, stormwater runoff, or wastewater flows have replaced
natural streamflow regimes;

(i) Anirrigation canal must have effective fish screens in place to qualify
as a constructed water course;
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(iif) The channel form is greatly simplified in lengthwise and cross
sectional profiles;

(iv) Physical and biological characteristics that differ significantly from
nearby natural streams; and

(v) A much lower diversity of aquatic species than found in nearby
natural streams.

(C) Imsignificant discharges: Insignificant discharges are those that either by
volume, pollutant characteristics, and/or temporary nature are expected to have
little if any impact on beneficial uses in the receiving stream, and for which the
extensive evaluations required for discharges to smaller streams are not
warranted. No discharge that is acutely toxic for any pollutant parameter may
qualify as an insignificant discharge. For the purposes of this rule, filter backwash
discharges and underground storage tank cleanups are considered insignificant.
Other discharges may be designated by the Department as insignificant based
upon the temporary nature or de minimus impact of the effluent.

(D) Other requirements for alternate mixing zones: The following are
additional requirements for dischargers requesting an alternate mixing zone:

(1) Most discharges that qualify for an alternate mixing zone will extend through
the receiving stream until a larger stream is reached, where thorough mixing of
the effluent can occur and where the edge of the allowed mixing zone will be
located. The portion of the mixing zone in the larger stream must meet all of the
requirements of the standard mixing zone, including not blocking aquatic life
passage; and

(i) An alternate mixing zone shall not be granted if a municipal drinking water
intake is located within the proposed mixing zone, and the discharge has a
significant adverse impact on the drinking water source; and

(ii1) The discharge will not pose an unreasonable hazard to human health or the
environment.
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State of Oregon

Department of Environmental Quality Memorandum

Date: April 9, 1997

To: Environmental Quality Commission
From: Thomas J. Lucas
Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: March 28, 1997, beginning at 1:00 p.m.
Hearing Location; Conference Room 3A, DEQ Headquarters, 811
S. W. Morrison, Portland, Oregon

Title of Proposal: Modification of Water Quality Rules Relating to
Mixing Zones for Point Source Discharges

The rulemaking hearing on the above titled proposal was convened at 1.10 p.m. People were
asked to sign witness registration forms if they wished to present testimony. People were also
advised that the hearing was being recorded and of the procedures to be followed.

Five people were in attendance, One person signed up to give testimony.

Tom Stow, Unified Sewerage Agency

John Koreny Geo Engineers

Michael Campbell, Stoel Rives

Gerit Hull, NWSL, Lewis and Clark College
Jim Denham, Wah Chang

Prior to receiving testimony, Barbara Burton, Western Region Water Quality Program
Manager, briefly explained the specific rulemaking proposal, the reason for the proposal, and

responded to questions from the audience.

Summary of Qral Testimony

Michael Campbell, Stoel Rives, 900 S.W. Fifth Avenue, Portland, Oregon. Mr. Campbell! -
testified on behalf of Associated Oregon Industries (AOI). AOQI participated extensively

in the committee process, and strongly supports the concept of the proposed amendments
o the mixing zone rule. AOI will be submitting written testimony, AOI recognizes that
DEQ reinterpreted the rule in response to a court decision so the amendments amount to
very narrow exceptions. The net effect of the amendments is to make application of the rule
much more stringent.

Written Testimony




Memo To: Environmental Quality Commission
(date of memo)

Presiding Officer's Report on

, 19 Rulemaking Hearing

Page 2

No written testimony was received at the hearing. Attendees were advised that the comment
period would close on April 21, 1997.

There was no further testimony and the hearing was closed at 1:40 p.m..




List of Persons Providing Written Comments

Donald B. Potter

John Williams, United Association of Plumbers and Fitters Local # 290
Nina Bell, Northwest Environmental Advocates

Bart Brush, Northwest Environmental Defense Center

John Ledger, Associated Oregon Industries

Kevin Godbout, Weyerhaeuser

Gerald W. Breazeale, City of Madras

Linda Drishill, Grant County Conservationists

Sally Brough, EPA Region X

Patrick D. Curran, Carran-McLeod, Inc. Consulting Engineers
Kristine Holm, Northwest Pulp & Paper Association

David Zepponi, Northwest Food Processors Association
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ATTACHMENT D

State of Oregon
Department of Environmental Quality Memorandum

Date: September 3, 1997

To: Environmental Quality Commission

From: Barbara Burton
Subject: Summary of Comments Received and Department Response, Proposed Mixing
Zone Rule Revision

The initial public comment period was from February 28 to April 21, 1997. A second brief public
comment period was from August 15 to August 25, 1997. The purpose of the second public
comment period was to receive important late comments from the first period, and to allow
further comments. During the public comment periods, twelve people submitted written
comments. In addition, one person testified at the public hearing held on March 28, 1997. The
following summarizes the comments received, and the Department’s response.

Comments Relating to the Proposed Rule as a Whole

Comment. Extended mixing zones should not be allowed under any circumstances.
Many small streams are already in trouble, and Oregon should be moving towards no
discharges into any stream.

Response. The Department believes that some discharges to small streams can cause
significant detrimental impacts on water quality. Over the years, the Department has
worked with many permittees to find alternatives to discharges when there is a significant
impact on the stream. There are still some “problem” discharges that should be removed
from the receiving stream. However, the Department believes that there also are a number
of minor discharges to smaller streams, including storm sewer systems, that can be
allowed without affecting the overall biological integrity of the receiving stream. The
proposed rule is aimed at allowing discharges to small streams where there is little if any
impact on water quality, but not allowing those discharges that are having an unacceptable
mpact.

Comment: The rule is generally supported, however it should be expanded to include

more discharges. Relatively few of existing discharges to smaller streams would be
allowed under the proposed rule.
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Response: The Department believes that some additional discharges could be allowed
without significantly affecting water quality. These will be discussed in more detail in the
following sections, The Department disagrees, however, with the assertion that relatively
few discharges will be allowed under the proposed rules. In urban areas particularly, there
are numerous minor industrial discharges (typically non contact cooling water and boiler
blowdown) to storm sewer systems which could be allowed under the “constructed water
course” section of the rule. There are also approximately 100 discharges that could be
allowed to continue to discharge under the “insignificant discharges” portion of the rule
(filter backwash water and groundwater cleanup discharges from underground storage
tank remedial actions). There will probably not be very many other discharges that wili be
able to qualify under the “overall environmental benefit” portion of the rule.

Comment: Extended mixing zones in larger receiving streams should be allowed also.
For example, some larger streams are configured such that a plume may not mix for a long
distance from the point of discharge.

Response: The discussion memo and other information put out with the proposed rules
indicates that the rule is aimed at relatively large discharges to relatively small streams.
This is because discharges to larger streams do have reasonable options to achieving a
fairly small mixing zone, including installing diffusers and relocating outfalls to the
mainstream where mixing is more vigorous. Neither the Department nor the advisory
committee discussed or considered discharges to larger receiving streams. However, there
is nothing in the proposed rule that would prevent a discharge to a larger stream from
attempting to get an extended mixing zone, provided the discharger could qualify.

Comment: Extended mixing zones violates the intent of the Clean Water Act, and
violates EPA guidelines to states relating to establishing mixing zone rules. Extended
mixing zones also violate Oregon’s anti-degradation policy.

Response: EPA rules allow states to adopt rules relating to mixing zones. The EPA
guidance on mixing zone rules includes three key concepts: mixing zones should not
impair the integrity of the water body as a whole; there should be no lethality to organisms
passing through the mixing zone; and there should be no significant health risks. The
Department believes that the proposed rule revision meets these three criteria, and the rule
revision is consistent with the guidance document.

Regarding Oregon’s anti-degradation policy, the policy requires that unnecessary
degradation of water quality be prevented, and water quality is protected. The
Department believes the proposed rule is consistent with the policy.

Comment: Existing discharges to smaller streams rarely have a significant impact on

water quality. The proposed rule is a good start, but does not achieve a reasonable
balance between cost to dischargers versus environmental benefit.
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Response: There is no question that finding an alternative to discharge can be very
expensive. However, in the Department’s experience discharges to relatively small
streams can be very significant. Most of the water quality limited streams, where point
source discharges are a primary contributor to the pollutant load, are polluted because the
stream is relatively small compared to the discharge. While the Department has worked
with dischargers having the most impact to find discharge alternatives, there are still a
number of dischargers causing significant impacts.

Comment: Extended mixing zones are opposed. However, if they are allowed, there
should be restrictions as to the type of pollutant discharged (no toxics, no total dissolved
solids, only temperature), the ownership of the discharger (no privately owned), and the
size of the company (big companies should not be allowed extended mixing zones).

Response: The Department cannot legally distinguish in rule making between publicly
owned and privately owned, nor large versus small company. Regarding limiting the
pollutants in the discharge, total dissolved solids and pollutants listed as toxic at certain
concentrations are limited in the proposed rules - the effluent cannot be acutely toxic.
Pollutants such as metals are common and present in most waters and wastewaters, and a
complete prohibition against their discharge at any concentration would effectively
eliminate all discharges. Such a prohibition is not necessary to protect the overall integrity
of the receiving stream.

Comment; Extended mixing zones are opposed. The rule is contrary to the Clean Water
Act goal of eliminating all discharges to surface waters. We should be moving towards a
goal of no mixing zones at all. 1f there are mixing zones, they should be limited to 10%
of the width of the stream and 100 feet.

Response: The elimination of mixing zones would be in most cases extremely expensive,
with little overall improvement of water quality. The Department believes that the
proposed rule and the existing mixing zone rule provide protection of the overall
biological integrity of all streams. The goal of eliminating all discharges may be a worthy
one. However, nonpoint source pollution such as urban, agricultural, and forestry runoff
are much more significant contributors for some pollutants than the point source
discharges regulated under this rule, and it does not seem a reasonable balance to further
restrict point source discharges.

Comment: The small chance of an environmental benefit from the proposed rule does not
justify the significant expense to the Department in terms of staff resources to implement
the rule.

Response: The fiscal impact statement included with the rule package may not have been
clear enough that most of the staff time listed would be required regardless of whether the
new rule is implemented or not. That is, most of the staff time would be needed to work
with dischargers to get them out of smaller receiving streams, and additional review time
for applications in light of the receiving stream characteristics. There would be some
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additional time required for those applicants trying to qualify by showing an overall
environmental benefit. The Department intends to “re-coup” some or all of the additional
time through either cost recovery under the new receipts authority law, or additional
permit fees for applicants wishing to pursue an alternate mixing zone by showing an
overall environmental benefit.

Comment: The key consideration in setting a mixing zone is protecting the overall
integrity of the waterbody.

Response: The Department agrees. The EPA guidance for mixing zones includes three
concepts: 1) the mixing zone does not impair the overall integrity of the water body as a
whole; 2) no lethality to organisms passing through; and 3) no significant health risks,
These concepts were included in parts of the draft rule. The Department is proposing to
revise and make all three concepts apply to all alternate mixing zones.

Comment: Acute toxicity should be allowed if the discharge does not cause
environmental or harm to human health.

Response: The draft rule prohibited acute toxicity for insignificant discharges, and it was
implied or likely that a discharge would not qualify for an overall environmental benefit if
the discharge was acutely toxic. In response to other comments received and upon further
review, the Department now believes that the prohibition of acute toxicity should apply to
all discharges qualifying for an alternate mixing zone. The Department is therefore
proposing to revise the rule accordingly.

For discharges to larger streams, acute toxicity can be allowed on a case by case basis, by
assigning a zone of immediate dilution (typically 10% of the size of the entire mixing
zone). ZID’s typically are very small, 10 to 25 feet, extend only a small distance across
the receiving stream, and any mobile aquatic species are expected to either avoid the ZID
or get through it very quickly with little effect. In either case, the expectation would be
that the ZID would not be acutely toxic to organisms in the receiving stream, although the
discharge would be acutely toxic as measured by a controlled bioassay test (test organisms
are held in solutions containing the effluent for 48 hours).

For discharges to smaller streams, where an alternate mixing zone is assigned, the mixing
zone is likely to extend across the width of the receiving stream and for some long
distance downstream. Mobile aquatic organisms could not get around the mixing zone,
and would likely take some hours to pass through it. If the discharge were allowed to be
acutely toxic, then there would likely be some lethality to the organisms present in the
mixing zone,

Comment: Ifthe Department wishes to either change the designated beneficial uses, or
change the instream water quality standards, then there are specified procedures for doing
this including use attainability analyses and changing rules relating to instream water
quality standards,
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Response: The Department agrees that if we were proposing to change the beneficial
uses or instream water quality standards, that the proposed mixing zone rule would not be
an appropriate mechanism. However, the Department is not proposing to do either of
these. Mixing zones are basically an exception to the requirement that designated
beneficial uses be protected and water quality standards attained. In a mixing zone, by
definition some water quality standards are exceeded. It is assumed that this means there
may also be some impact on beneficial uses. The Department believes that the proposed
mixing zone rule as amended is fully consistent with EPA’s guidance on mixing zones.

Comment: Alternate mixing zones should only be assigned to permittees with a
responsible compliance record.

Response: The Department disagrees. Our enforcement program is sufficient to bring all
dischargers into compliance, and any disagreements that may have occurred over time
should not be a consideration.

Comment: Pollutants that bioaccumulate should not be permitted in discharges to
alternate mixing zones.

Response; The Department agrees in concept, except that an absolute ban on any level of
a pollutant does not seem reasonable. There is no national agreement on sediment
reference levels, and predicting future sediment levels is both extremely difficult and likely
not very accurate. The Department is proposing to add language that bans substances that
bioaccumulate to levels that adversely affect human health or aquatic life or other
beneficial uses.

Comment: There should be an opportunity for public comment if an alternate mixing
zone is proposed.

Response: All mixing zones are specified in NPDES permits, and the NPDES permit
program has mandatory public participation including soliciting written comments and
public hearings if requested by 10 or more people.

Comment: It would be helpful if the Department defined the minimum stream flows
necessary for all discharges to qualify for a standard mixing zone.

Response: We agree it would be usefiil to do this, however it is not possible to do so.
The determining factors as to how big a mixing zone is required for dilution purposes are:
volume of the effluent relative to the volume of the receiving stream; and concentration of
each pollutant in the effluent relative to the instream water quality standard. No matter
the size of the receiving stream, there will be some discharges either because of volume or
pollutant characteristics that will not be able to have a standard mixing zone. For
example, some pulp mills discharging to the Willamette River could not qualify for a
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standard mixing zone for dioxin, and were required to institute control measures to reduce
dioxin,

Comment; Those permittees with an extended mixing zone should pay substantial fees to
the Department, so that the Department can do in-depth studies as to the impacts of the
discharge.

Response: The Department will consider this comment the next time that a revision of the
permit and compliance fee schedule is undertaken.

Comment: If a permittee gets two Notices of Noncompliance in a two year period, the
extended mixing zone should be revoked.

Response: The Department routinely issues NON’s for a variety of permit violations,
including minor reporting violations. If there are violations resulting in significant water
quality impacts, the Department both takes escalating enforcement actions and requires
corrections which could include relocating or stopping a discharge. The Department
believes that the existing enforcement rules are sufficient for correcting unacceptable
discharges, and that revoking an extended mixing zone is not warranted for minor permit
violations.

Comment: The U 8. Fish and Wildlife and Oregon Department of Fish and Wildlife
should have veto power over any proposed extended mixing zone.

Response: Neither federal nor state rules allow another entity other than EPA to have
veto power over NPDES permit actions. However, the Oregon Department of Fish and
Wildlife (ODFW) is on the mailing list for all proposed permit actions, and the Department
takes seriously their comments. If there should be concerns by ODFW about a single
permit action or a series of permit actions, there are many avenues for requiring further
discussion resolution of issues between the agencies.

Comment: The proposed rule basically states that rules relating to water quality limited
streams must all be met too, and that the proposed mixing zone rule should not be
interpreted as allowing discharges to water quality limited (WQL) streams that would not
otherwise be allowed. The comment s, this requirement should be re-located to Section
D of the rule, and should be limited to waste load allocations only.

Response: The Department agrees with the re-location suggestion. The reference to
WOQL streams should not be limited to waste load allocations, however. There are a
number of standards that have specific requirements for water quality limited streams (for
example the temperature standard which requires best management practices for existing
point source discharges on WQL streams). All these various requirements for WQL
streams should be referenced.

Comment; Extended mixing zones should not be allowed in streams that are WQL..
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Response: It is likely that most small streams, particularly intermittent streams, violate at
least the temperature standard during some portions of the year, whether or not they have
been officially designated as WQL. Municipal stormwater drainage systems may also
violate for some other pollutant parameters, as a result of the pollutants commonly found
in urban runoff. If this suggestion were followed, very few extended mixing zones would
likely be allowed. The Department believes that the proposed rule will allow a number of
discharges with little or no impact on the beneficial uses of the receiving streams, and that
the additional restriction requested is not warranted.

The one exception would be if the discharge includes the pollutant for which the stream is
WQL. 1In that case, the other protective rules relating to discharges to WQL streams will

apply.

Comment: Extended mixing zones should only be allowed on a site specific basis, not on
a general basis.

Response: The only general categories of allowed discharges are the filter backwash and
groundwater cleanup discharges. These are very minor discharges. For all other
dischargers requesting an extended mixing zone, they will be evaluated on a case by case
basis, depending on the characteristics of the effluent and receiving stream, as required in
this rule.

Comment: In the fiscal impact statement which was part of the rule package, it was
estimated that approximately 3300 hours/year of Department staff time would be required.
The Department should clarify that most of these hours of effort are required to implement
the existing rule, under the new stricter interpretation (standard mixing zones must be in
the immediate area of the outfall). The commenter believes that the proposed rule may
actually reduce staff time required, since most of staff time listed is to work with
dischargers to find other non-discharge alternatives. That is, it will take less time to allow
an extended mixing zone in a constructed water course than it would take for the
Department to get the discharger out of the stream.

Response: The Department agrees. Staff anticipates a significant amount of time for
those few facilities attempting to show an overall environmental benefit, however there are
not likely to be very many of these. For extended mixing zones approved because of the
insignificance of the discharge or the receiving stream is a constructed water course, the
staff time on average should be less than if the facility had to eliminate the discharge.

Comment: The Department should not include language referring to and interpreting the
standard mixing zone rule [“...mixing zone may be allowed ...extends beyond the
immediate area around a discharge point, or that extends across a stream width.”]. The
commenter prefers a simple reference to the standard mixing zone rule by rule number.
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Response: The term “immediate area around a discharge point” is identical in meaning to
the language in standard mixing zone rule, specifically “immediate area of a wastewater
discharge”. It is true that the standard mixing zone rule could potentialfy allow some
mixing zones across a stream width, but in practice very few can be allowed as they
usually block the passage of aquatic life which is not allowed. Regardless of whether the
language is precisely what is in the standard mixing zone rule, the passage cited is not
strictly a reference to the other rule. The proposed rule does not say “The existing mixing
zone rule requires ....”. Instead, the proposed rule will allow stream wide mixing zones
and mixing zones that extend a distance from the point of discharge.

In drafting rules, the Department strives to be legally accurate and precise, but also to be
understandable to those who use the rules. Most of the Department’s staff and permittees
are not attorneys, and have to deal with a large volume of rules and statutes. The
language referring to longer mixing zones and across streams was put in at the request of
Department staff to clarify what the rule is about.

Comment: For extended mixing zones, the mixing zone will extend along a stream until
there is enough dilution to provide for good mixing. The mixing zone then would extend
into the area of good mixing, which will typically be the next large stream. The
commenter objects to the requirement that the mixing zone in the larger stream meet the
standard mixing zone requirements (not impede fish passage, and so on).

Response: This portion of the rule was included to provide protection of beneficial uses
in the larger stream. Although it may be acceptable to have “bank to bank” discharges in a
storm sewer, which are often likely waters of the US, it is generally not desirable in
streams with abundant aquatic life. Discharges to larger streams should be treated well
enough that the standard mixing zone requirements can be met.

Comment; Numerous wording suggestions and requests for clarification were offered by
a number of commenters.

Response: All suggestions were considered, and changes made where deemed
appropriate.

Comments Relating to Section (A), Overall Environmental Benefit

Comment: This section should not be restricted to existing facilities only. Proposed new
dischargers should be allowed to try for an extended mixing zone under this provision. If
a new facility can show the effluent will benefit the stream, why not allow it?

Response: The Department agrees, and will be proposing to the Commission that the
proposed rule be revised to allow new dischargers under this section,

Comment: Existing dischargers to smaller streams, that are currently able to discharge
with- a standard mixing zone, should not be prevented from expanding production that
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might require an alternate mixing zone, If the applicant can demonstrate an overall
environmental benefit with the increased discharge, why shouldn’t they be allowed to get
an alternate mixing zone?

Response; Oregon rules establish as a policy that expanding facilities should increase
treatment efficiencies, so as 1o be able to stay within existing pollutant waste loads. The
Department believes that it is reasonable to expect expanding facilities to improve
treatment efficiencies, so as to retain the same mixing zone configuration. However, the
Department recognizes that there may be some existing discharges that have standard
mixing zones included in the NPDES permits, that do not correspond with the actual
discharge. The Department is proposing to modify the rule language to make it clear that
existing discharges that are not able to meet water quality standards within the area of a
standard mixing zone at the time of this rule being adopted, can qualify for an alternate
mixing zone,

Comment: This section should be further restricted, to disallow expanding facilities.

Response: This would create a significant financial hardship on many facilities. If the
expanded facility can demonstrate an overall environmental benefit, staff believe it should
be allowed to expand.

Comment: Relatively few discharges will be able to show an overall environmental
benefit. However, many should be able to demonstrate that there is no impact on
beneficial uses. The rule should be changed to allow an extended mixing zone if the
discharge causes no harm.

Response: It is likely that few dischargers will be able to demonstrate an environmental
benefit. 1f a discharger can demonstrate no impact on beneficial uses, then it should not be
difficult to provide mitigation measures to tip the balance to showing a benefit.

Comment: The rule does not specify that cumulative impacts be considered, and they
should be.

Response: The proposed rule does require that the stream water quality be evaluated,
including the impact of the discharge on the entire proposed mixing zone. Any other
discharges located within the proposed mixing zone would presumably be part of the
study. In practical terms, there are usually not multiple point source discharges to small
streams.

Comment: All aquatic species should be protected, not just vertebrates as is implied by
the study requirements. In addition, any threatened or endangered species that could be
potentially affected should be identified and the impact of the proposed discharge
evaluated.
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Response: The Department agrees that all aquatic species should be protected. Our
intent in the rule was to limit the study requirements to vertebrates, since they should give
a good feel for the overall populations of the stream. We have added macroinvertebrates
to the populations studied, to give additional information. We have also added threatened
and endangered species in the list of study requirements,

Comment: The species to be considered as part of the environmental benefit analysis
should be extended beyond just native aquatic organisms. Native riparian species, and
native, threatened, or endangered species [presumably terrestrial and amphibious] should
be considered.

Response; 1t is true that water quality is to be protected to provide for all beneficial uses,
which can include non-aquatic wildlife and riparian vegetation. However, the Clean Water
Act does give preference to protecting in-stream uses. The Department does not agree
that the other species listed should be considered.

Comment: The Department does not have the legal authority to trade water quality
benefits. That is, the Department cannot approve a discharge that causes an unacceptable
level of water quality impact, just because the discharger has improved water quality or
habitat somewhere else.

Response: Mixing zones are allowed under federal and state rules, and by their nature do
allow water quality standards to be exceeded at some points in a stream. The over-riding
concern is whether the overall biological integrity of the stream is protected. The
proposed rule requires that an overall environmental benefit should be demonstrated to
exist, and the Department believes that this is consistent both with the Clean Water Act
and state rules.

Comment: Excessive withdrawals of water cause significant water quality problems.
This rule should focus more closely on flow quantity issues. Specifically, only flow
augmentation should be allowed as a mitigation measure, and flow augmentation should
be mandatory unless it is demonstrated as impossible. The Department should take steps
to insure that effluent flows are not taken out downstream.

Response: The Department agrees that over-withdrawal does cause significant
detrimental impacts on water quality for some Oregon streams. However, there are other
methods for improving water quality and/or habitat that can be significantly helpful, and
these should be allowed. It does not seem reasonable to require water purchases if they
are not needed to show an overall benefit. Regarding restricting downstream withdrawals,
the Department does not have the legal authority to do that.

Comment: The study requirements listed should not be waived under any circumstances.
Department staff will either choose to circumvent the intent of the rule by waiving study
requirements, or will be pressured and forced to do so by dischargers. All the listed study
requirements are necessary to provide the information needed for an informed decision. In
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fact, there may be additional types of studies (such as sediment and fish tissue) that should
be mandatory.

Response. When drafiing rules, the Department staff attempt to identify all possible
combinations of circumstances that may occur. In a complex rule such as this, and with
the extensive studies listed, the Department believes that it is prudent to allow a waiver of
some study requirements for unusual circumstances. The rule also requires that the
Department describe the basis for any such study waiver, and include it in the permit
evaluation report (a public document). If the commenters see what they perceive to be
abuses by the Department, there are numerous avenues to re-open this issue.

Comment: The Department should not be listed as the decision maker as to whether an
overall environmental benefit has been demonstrated.

Response: The Department disagrees. The Department has the day to day responsibility
in overseeing Oregon’s water quality, including the permit program. A decision to allow
an extended mixing zone will be part of the permit review process, and is appropriately the
responsibility of the Department.

Comment: The Department should only require additional studies if it is reasonable to do
SO,

Response: The Department always tries to be reasonable, and it is not necessary to put it
into rule form.

Comment: If there is no similar stream nearby, then there should be no requirement to
look at the possible impact on aquatic life in similar streams,

Response: The Department disagrees. The nearest similar, unaffected stream should be
used, even if it is some distance away. If no stream at all is used for comparison, how
could the native aquatic species and habitat be determined, and the impact on aquatic life
be determined?

Comment; The entire section of the rule is objected to. Removing effluent from a stream
will never harm it, dischargers cannot be relied upon to reduce pollutants, the rule has
loopholes, and some portions of the rule are too vague.

Response: The Department disagrees. The rule has a number of very specific
requirements, although it does allow some flexibility for differing circumstances, NPDES
permits are enforceable documents with specific conditions, and the Department believes
the rule as drafted will also achieve the intended results of only allowing discharges if an
overall environmental benefit is achieved.

Comment: Mitigation measures should be developed in consultation with state and
federal resource agencies.
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Response: The Department does consult with other resource agencies through our
nonpoint source program and watershed council efforts. However, our preference is to
not include this in the rule. Rather, the Department will add the resource agencies to our
mailing lists for NPDES permits. If staff from other agencies indicate interest, we would
be happy to include them in the review process.

Comment: Mitigation measures should be evaluated for effectiveness, and this
requirement should be incorporated into the NPDES permit.

Response; The Department agrees, and has added this.

Comments Relating to Section (B), Discharges to Constructed Water Courses

Comment: The loss of wetlands and degradation/channelization of intermittent streams
has been severe in Oregon. This section of the rule should not apply to areas that were
historically wetlands. In addition, the rule should be changed to NOT encourage the
creation of more constructed water courses.

Response: There is no question that there has been significant alteration of waterways,
particularly wetlands in Oregon, For urban areas in particular, many streams and drainage
areas have been channelized or the flows diverted into culverts and storm sewers.
Restricting discharges to these “streams” because they may have been a wetland fifty years
ago does not seem reasonable or effective.

The Department does not believe the proposed rule would encourage the creation of
constructed water courses. Oregon has in place rules to regulate alterations of streams,
under the Division of State Lands. Any destruction of wetlands, for example, is regulated
by permit and the construction of more/better mitigation wetlands are required for
mitigation.

Comment: The Clean Water Act does not distinguish between constructed and natural
waterways, and the Department is prohibited from this also.

Response: It is true that the Clean Water Act does not distinguish between constructed
and natural waterways. However, mixing zones can be allowed which suspend water
quality standards, provided the overall integrity of the water way as a whole is protected.
The Department believes the proposed rule is consistent with this guidance.

Comment: Even constructed water courses are deserving of protection.
Response: The Department agrees, depending on the water course in question. Some
channelized streams may contain significant numbers and diversity of aquatic species, and

those would not be able to qualify for the extended mixing zone under this section. Storm
sewers, on the other hand, could have extended mixing zones under the proposed rule.
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Comment: This part of the rule does not protect out of stream uses such as waterfowl
and other wildlife, and does not protect against hazards to public health.

Response: Section (D) of the proposed rule includes requirements that apply to all
alternate mixing zones, including those in constructed waterways. One the requirements is
that the discharge does not pose “an unreasonable hazard to human health or the
environment.” This language is broad enough to protect both out of stream uses and
public health.

Comment; Discharge of noncontact cooling water to constructed water courses should
be encouraged, as the water course provides a cheap and efficient cooling mechanism
prior to the discharge reaching a natural stream. Noncontact cooling water should be
included in the types of water listed as a partial definition of a constructed water course.

Response: Noncontact cooling water is a type of “wastewater”, and therefore is already
included in the rule. Regarding the use of the water course as a treatment device, these
water courses still should be protected, and the rule as drafted reflects this.

Comment: The requirement for fish screens should be removed or modified, since there
is no technology available to screen all sizes of fish.

Response: Fish screens are available to screen down to salmonid fry size, and would
comply with the requirements in the proposed rule.

Comment: Irrigation canals or ditches are used (legally or not) by some residents for
domestic purposes during hot summer months when residential wells may dry up.
Consideration should be given to requiring a higher level of treatment/disinfection for
treated sewage discharges.

Response: There is no question that discharges of even highly treated effluent could be a
hazard if used directly for drinking by humans. Disinfection in wastewater treatment
plants is not intended to totally sterilize the effluent, and does not do so. However, there
are other sources of both pathogens and harmful chemicals that are present in surface
waters, including giardia (from warm blooded wildlife such as beavers), cryptosporidium
(mostly from cattle), and herbicides and pesticides. Surface waters should never be used
as a drinking water supply without treatment. Oregon’s water quality standards protect
for drinking water supplies, assuming treatment, but are not set to allow human use
without treatment.

Comments to Section (C), Relating to Insignificant Discharges

Comment: This section of the rule is opposed. If a discharge violates water quality
standards, by definition it is significant.
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Response: The Department believes that the listed insignificant discharges usually meet
all water quality standards, or exceed a standard by a small amount. These types of
discharge are expected to have little, if any impact on receiving streams.

Comment: The rule specifies only filter backwash and groundwater cleanup discharges as
insignificant. There are many other types of discharges that are insignificant, and should
be allowed under this section. Also, discharges to smaller receiving streams are almost all
insignificant.

Response: Staff do not believe that there are other categories of dischargers currently
under permit that are insignificant.

Comment: The Department should not be allowed to designate additional discharges as
insignificant. This is a big loophole that could be used to allow many discharges that are
really significant,

Response: This portion of the rule has been deleted. If the Department becomes aware
of categories of discharges that are insignificant that warrant a rule change, we will initiate
new rule making,

Comment: These discharges should be limited to conventional poliutants only.

Response: Almost all natural waters as well as treated wastewaters include some trace
levels of some metals. The proposed restriction would effectively eliminate all discharges
in this section. The Department does not agree this is reasonable.

Comment; The rule does not address the problem of cumulative small increases in
temperature.

Response: The Department is proposing to revise this portion of the rule, to limit the
types of discharges considered to be insignificant to only filter backwash and groundwater
cleanup discharges. There are relatively few filter backwash facilities scattered over the
state, and relatively few groundwater cleanup discharges that further are of very short
duration. The Department does not expect that there will a cumulative impact from these
along any stream reach, because there will not be that many of them.

Comment: Filter backwash discharges may not be insignificant, particularly if the
discharge does not have the required settling ponds. Pollutants would include turbidity,
chlorine, and possibly temperature.

Response; It is true that untreated filter backwash water contains significant amounts of
solids, and some chlorine from the treated drinking water that is most commonly used to
backwash the filters. However, the Department requires that all filter backwash be treated
to meet a limit of 0.1 ml/L. settleable solids, and that the discharge is to a stream with
enough flow to provide a minimum of 30 to 1 dilution of the effluent. A settling basin is
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required that has sufficient detention time to settle out almost all of the solids. The
Department does not have information about the chlorine levels in effluent from the
settling ponds. However it is likely that there will be low levels of chlorine in the settling
basin overflow, due to volatilization (evaporation) of the chlorine during the time in the
ponds, and combination of the chlorine with the solids which will tie up some of the
chlorine. In addition, at least a 30 to 1 dilution is required. The Department has not in the
past required chlorine monitoring on the treated backwash water, but chlorine monitoring
is required in the general permit just issued for filter backwash. If elevated levels of
chlorine are detected, then the Department will re-evaluate either the level of treatment
required, or the inclusion of this category of sources in the rule. At this time, however,
the Department does expect the discharge of filter backwash to be a very insignificant
source of pollutants provided that the terms of the permit are complied with.
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ATACHMENT E

State of Oregon

Department of Environmental Quality Memorandum
Date: September 3, 1997

To: Environmental Quality Commission

From: Barbara Burton

Subject: Description of Changes to Original Rulemaking, Made in Response to Public
Comment

Proposed change: Add language in Section D of rule that would prohibit discharges from
qualifying for alternate mixing zones, if the discharge would be acutely toxic to organisms passing
through the mixing zone.

Reason for change: “Acute toxicity” refers to a condition of a wastewater that would result in
some die-off of test organisms in a 48 hour standard bioassay test. Fathead minnows, water fleas,
and an algae are the three common test aquatic organisms used in freshwater bioassays. Acute
toxicity can be allowed in a standard mixing zone in a larger stream, on a case by case basis, ina
very small area around the discharge point referred to as a zone of immediate dilution. These
small zones are typically 5 to 25 feet in length. Discharges allowed these small zones are still
required to achieve all water quality standards, including not being chronically toxic, at the edge
of the full mixing zone. The reason that these small zones can be allowed is that: 1) organisms
can avoid or swim around the small area, and 2) the organisms pass through the area very quickly,
possibly in seconds or minutes, and are unlikely to be affected.

For alternate mixing zones, however, the mixing zone is likely to extend “bank to bank”, and may
extend for long distances. Organisms would not be able to avoid the effluent, and might be
carried in it for hours. U.S. Environmental Protection Agency guidance to states adopting mixing
zone rules lists “no lethality to organisms passing through the mixing zone” as one of the key
considerations. In order to be consistent with this guidance, the Department is proposing to add a
requirement in Section D prohibiting alternate mixing zones for discharges exhibiting acute
toxicity.

The rule put out for public comment did prohibit acute toxicity for “insignificant discharges”, and
it is likely that a discharge with acute toxicity could not qualify as demonstrating an overall
environmental benefit. The proposed change makes it clear that “no acute toxicity” applies to all
discharges wishing an alternate mixing zone.

The biggest impact of this change will be to discharges to constructed waterways, such as ditches
or storm sewers. The argument could be made that it does not make sense to allow acute toxicity




to a “live” stream such as the Rogue River, but not allow acute toxicity to a storm sewer.
However, most ditches and storm sewers are considered waters of the state and as such we are
legally required to protect for the beneficial uses listed for the basin. This protection includes
prohibiting acute toxicity where immediate and significant mixing cannot occur.

Proposed change: Rule language prohibiting hazard to the environment or public health has been
revised, to be more consistent with EPA guidance.

Discussion: This is a minor wording change, and not substantive.

Proposed change: Discharges with pollutants that bioaccumulate to unacceptable levels are not
allowed to qualify for alternate mixing zones.

Discussion: The rule language added is a paraphrase of existing rule language included in the
water quality narrative standard for toxic pollutants, and is added here for clarity.

Proposed change: Only filter backwash and groundwater cleanup discharges (covered by general
permits) are to be considered as “insignificant discharges”. Under the proposed rule, “insignificant
discharges” can qualify for alternate mixing zones without the lengthy studies required in other
sections of the proposed rule.

Discussion: The original draft rule also allowed Department staff to designate additional
discharges as insignificant, which was objected to as too vague and subject to abuse. The
Department is proposing to drop the discretionary part of the rule. There are no other categories
of discharges now thought to qualify as “insignificant”, If there are other categories determined in
the future to warrant designation as insignificant, then the Department will initiate further rule
making.

Proposed change: The original draft rule required that vertebrates only be studied as part of the
demonstration of “overall environmental benefit”. The Department is proposing to add
macroinvertebrates (mostly aquatic insects such as stoneflies), and threatened or endangered
species present in the area of the receiving stream.

Discussion: Staff agrees that these changes would give a better picture of potential impacts of a
proposed discharge.

Proposed change: Under the “overall environmental benefit” portion of the rule, some NPDES
permit conditions were specified for those discharges qualifying for an alternate mixing zone. The
Department is proposing to add a requirement that mitigation measures, if any, are to be
evaluated for effectiveness.
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Discussion; Staff agrees that this is important.

Proposed change: Under the “overall environmental benefit” portion of the rule, new discharges
as well as existing discharges would be allowed to qualify.

Discussion: Staff agree that new discharges should be allowed to qualify too. This portion of the
rule is particularly important to Eastern Oregon, where there may not be an “adequately sized”

receiving stream for many miles. If a new discharger can demonstrate an overall environmental
‘benefit, then they should be allowed to qualify for an alternate mixing zone.

Proposed change: Several minor changes relating to clarification or re-arrangement of sections
of the rule were made.

Discussion: None of these changes were substantive.
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ATTACHMENT F
ADVISORY COMMITTEE MEMBERS
Technical Advisory Subcommittee Members
Bill Gaffi, Unified Sewerage Agency
Jim Whitty, Association of Oregon Industries
Bob Gilbert, James River Corporation
Nina Bell, Northwest Environmental Advocates
Attended many meetings, served as alternates or otherwise active in process:
Craig Johnston, Chair of Triennial Standards Review Policy Advisory Committee
Michael Campbell, Stoel Rives, chair of AQI subcommittee on mixing zone rule
Steve Carter, Pulp and Paper Industry

James Ollerenshaw, City of Eugene
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ATTACHMENT G

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal

for
Modification of the Mixing Zone Rule for Point Source Discharges

Rule Implementation Plan

Summary of the Proposed Rule

The proposed rule specifies under what conditions a mixing zone can be allowed, particularly to
smaller receiving streams., Longer or full stream width mixing zones may be ailowed if the discharge
and mitigation measures create an overall environmental benefit; or if the discharge is insignificant; or if
the discharge is to a constructed water way; and provided that other conditions are met.

Proposed Effective Date of the Rule

The rule modification will become effective upon filing with the Secretary of State, expected in early

QOctober, 1997,

Proposal for Notification of Affected Persons

All persons testifying during the public comment period will be informed of the Commission’s action.

NPDES permit holders will be notified upon permit renewal,

Proposed Implementing Actions

The new rule will apply to NPDES permit holders. It will be implemented as new permits are applied

for, or renewal applications filed. The following guidance documents or other documents will need to

be prepared:

1. By 12/1/97 - Supplemental permit application to include additional information on the
receiving stream, and guidance to applicants on how to locate and provide the required

information. This will be sent out with permit application packets.

2. By 3/1/98 - Guidance to applicants relating to study requirements for qualifying for an ‘
alternate mixing zone based on the discharge and mitigation measures providing an overall




environmental benefit, This will be made available to applicants wishing to qualify for a
mixing zone under this provision of the new rule.

3. By 3/1/98 - New permit language needs to be developed.

4. By 3/1/98 - Guidance for both staff and applicants as to how to determine estimated stream
flows where there are no flow monitoring stations,

Proposed Training/Assistance Actions

1. By 6/1/98 - Guidance and training needs to be provided as to what constitutes a constructed
water course.

2. By 6/1/98 - Guidance, a checklist and training needs to be provided to evaluate study
results from applicants trying to demonstrate that the discharge and any proposed
mitigation measures provide an overall environmental benefit to the stream.

3. By 6/1/98 - Guidance and training from either the DEQ lab or ODFW as to likely impacts on
aquatic life from discharges and various pollutant levels.

4. By 6/1/98 - Training from the Water Resources Department or knowledgeable staff relating to
estimating flows where no flow gauge information is available.
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State of Oregon
Department of Environmental Quality Memorandum

Date: September 24, 1997

To: Environmental Quality Commission
From: Langdon Marsh, Director
Subject: Agenda Item D, Petition by JELD-WEN, Inc. for Declaratory Ruling Concerning

Availability of Sewer as Defined in OAR 340-71-160(5)(f), EQC Meeting:
October 3, 1997

At the Commission’s August 22, 1997 meeting, the Commission decided to accept a petition for
declaratory ruling interpreting OAR 340-71-160(5)f), as requested by JELD-WEN, Inc. At that
time, the Commission allowed interested parties until September 12, 1997 to petition for
intervention in the matter. The Commission agreed to rule on any petitions for intervention at
this meeting. Notice was sent to potentially affected and interested parties on August 26, 1997
and no petitions for intervention were received for interested or affected parties.

Also at the August meeting, the Commission determined that they wished a Presiding Officer to
conduct the hearing on the matter and to present the Commission with a proposed order. The
Department has contracted with Lawrence Smith, an Administrative Law Judge with the
Employment Department to conduct the hearing. The Commission will, most likely, be making
a final ruling at the Commission meeting scheduled for January 8" and 9%, 1998.

Attachments

Letter to Jay Waldron, dated August 26, 1997

Report Prepared By: Susan Greco
Phone: (503)229-5213




g.
DEPARTMENT OF

ENVIRONMENTAL
QUALITY

August 26, 1997

Jay T. Waldron

Schwabe, Williamson & Wyatt
PacWest Center, Suite 1600
1211 S.W. 5™ Avenue
Portland OR 97204-3795

RE: Petition for Declaratory Ruling regarding OAR 340-71-160(5)(f)

Dear Mr. Waldron:

This letter is to confirm that the Environmental Quality Commission has decided to issue
a declaratory ruling interpreting OAR 340-71-160(5)(f), as requested by Jeld-Wen Inc.
Since the petition did not list any persons or entities that would be interested in the
requested ruling, the Department has determined the following persons to be interested

parties:

(1) Janet Gillaspie
Association of Clean Water Agencies
25 N.E. 11" Avenue #200
Portland CR 97232

(2) Gordon Fultz
Association of Oregon Counties
P.O. Box 12729 :
Salem OR 97309-0729

(3) Joni T. Low
League of Oregon Cities
1201 Court Street N.E.
P.O. Box 928
Salem OR 97308

(4) Kent Colahan
South Suburban Sanitary District

2201 Laveme
Klamath Falls OR 97603 811 SW Sixth Avenue
FPortland, OR 97204-1390

(503) 229-5696
TOD (503) 2296993
DEQ-1 @




(5) James Keller
City of Klamath Falls
500 Klamath Avenue
Klamath Falls OR 97601

(6) Jetf Webber
DLCD
1175 Court Street N.E.
Salem OR 97310

{7 Harry Richmond
1006 Friends of Oregon
300 Willamette Building
534 S.W. 3* Avenue ’
Portland OR 97204

Any of the parties above may petition for intervention in this matter. Petitions will be
accepted by the Environmental Quality Commission until September 12, 1997, Petitions
should be served on: Environmental Quality Commission, ¢/o Susan Greco, 811 S.W. g
Avenue, Portland, Oregon, 97204. Copies should also be served cn each of the parties
listed above. A petition for intervention must be in writing and contain the items
referenced in OAR 137-02-025, a copy of which is attached.

The Environmental Quality Commission will be ruling on any petitions for intervention
at its October 3™, 1997 meeting which will take place in La Grande, Cregon. The
Commission will also be determining other procedural issues at that meeting. Once the
exact location and tirne of the meeting is determined, I will let each of you know.

If you should have any questions or need further assistance in the matter, please feel free
to call me at (503) 229-5213. '

Sinéérel}f, (,

s
Cg/ﬂu//o%//(/ féé{/@‘

Susan M. Grecr:o
Rules Coordinator

Enclosures (Petition from Jeld-Wen, [nc.; OAR Chapter 340, Division 11; OAR Chapter
137, Division 02)

cc: Dick Nichols, ER
Walt West, ER
Larry Knudser, DOJ
Michael Huston, DOJ



TORROA] Div2 - Declaratory Rulings
[ORSS] [851372]

DIVISION 2

MODEL RULES OF PROCEDURE
APPLICABLE TO PROCEEDINGS FOR
AGENCY DECLARATORY RULINGS

Institution of Proceedings for Declaratory Rulings
137-02-000 {1AG 14, f. & ef. 10-22-75,

Repealed by ID 2-1986,

f. & ef. 1-27-86]

[ED. NOTE: CAR 137-02-010 to 137-02-060 were adopted by the Attorney General as requxred by ORS 183.410. Agencies must
apply these rules without further adoption or amendment, ] .

Petition for Declaratory Ruling

137-02-010 The petition to initiate proceedings for declaratory rulings shall contain:

(1) The rule or statute that may apply to the person, property, or state of facts;

(2) A detailed statement of the relevant facts; including sufficient facts to show petitioner’s interest;

(3) All propositions of law or contentions asserted by petitioner;

(4) The questions presented,

(5) The specific relief requested; and

(6) The name and address of petltloner and of any other person known by petitioner to be interested in the

requested declaratory ruling.

Stat. Auth.: ORS Ch. 183

Stats. Implemented: ORS 183.410
Hist.: LAG 14, f. & ef. 10-22-75; JD 2-1986, f. & ef. 1-27-86; JD 5-1989, f. 10-6-89, cert. ef. 10-15-89

Service of Declaratory Ruling Petition

137-02-020 (1) The petition shall be deemed filed when received by the agency.

(2) Within 60 days after the petition is filed the agency shall notify the petitioner in writing whether it will
issue a ruling. If the agency decides to issue a ruling, it shall serve all persons named in the petition by
mailing:

(a) A copy of the petition together with a copy of the agency’s rules of practice; and

(b) Notice of any proceeding including the hearing at which the petition will be considered. (See OAR
137-02-030 for contents of notice.) | _

(3) Notwithstanding section (2) of this rule, the agency may decide at any time that it will not issue a_
declaratory ruling in any specific instance. The agency shall notify the petitioner in writing when the
agency decides not to issue a declaratory ruling.

Stat. Auth.: ORS Ch. 183

Stats. Implemented: ORS 183.410
Hist.: 1AG 14, f. & ef. 1022-75; 1AG 17, f. & ef. 11-25-77; 1AG 1-1981, {. & ef. 11-17-81; JD 2-1986, f. & of. 1-27-86; JD 5-1989,

f. 10-6-89, cert. f, 10-15-89

Intervention in Declaratory Rulings
137-02-025 (1) Any person or entity may petition the agency for permission to participate in the




Stat.

proceeding as a party,
(2) The petition for intervention shall be in writing and shall contam

(a) The rule or statute that may apply to the person, property, or state of facts;

{b) A statement of facts sufficient to show the intervenor’s interest; .
(¢) A statement that the intervenor accepts the petitioner’s statement of facts for purposes of the

declaratory ruling; .
(d)y All propositions of law or contentions asserted by the intervenor;

(¢) A statement that the intervenor accepts the petitioner’s statement of the questxons presented or a
statement of the questions presented by the intervenor; : - ; :

(f) A statement of the specific relief requested.

(3) The agency may, in its discretion, invite any person or entity to file a petition for intervention.

(4) The agency, in its discretion, may grant or deny any petition for intervention. If a petition for
intervention is granted, the status of the intervenor(s) shall be the same as that of an original petitioner,
i.e. the declaratory ruling, if any, issued by the agency shall be binding between the intervenor and the
agency on the facts stated in the petition, subject to review as provided in ORS 183.410

(5) The decision to grant or deny a petition for intervention shall be in writing and shall be served on all

parties.

Auth.: ORS Ch. 183.410

Stats. Impiemented: ORS 183.410
Hist.: JD 5-1989, f. 10-5-89, cert. ef. 10-15-89; ID 6-1993, f. 8-25-95, cert. ef. 9-9-95

Stat,

Notice of Declaratory Ruling Hearing
137-02-030 The notice of hearing for a declaratory ruling shall:
(1) Be accompamnied by a copy of the petition requesting the declaratory ruling and by a copy of any

petition for intervention if copies of these petitions have not previously been served on the party;
(2) Set forth the time and place of the proceeding; and
(3) Identify the presiding officer.

Auth.: ORS Ch. 183

Stats, Implemented: ORS 183.410

Hist.;

IAG 14, f. & ef. 10-22-75; 1AG 1-1981, f. & ef. 11-17-81; ID 2-1986, f. & ef. 1-27-86; JD 5-1989, f. 10-6-89, cer. ef.
10-15-89

Declaratory Ruling Procedure
137-02-040 (1) The proceeding shall be conducted by and shall be under the control of the presiding

officer. The presiding officer may be the chief administrative officer of the agency, a member of its
governing body or any other person designated by the agency.

(2) No testimony or other evidence shall be accepted at the hearing. The petition will be decided on the
facts stated in the petition, except that the presiding officer may agree to accept, for consideration by the
agency, a statement of alternative facts if such a statement has been stipulated to in writing by all parties to
the proceeding, including any intervening parties.

(3) The parties and agency staff shall have the right to present oral argument. The presiding officer may
impose reasonable time limits on the time allowed for oral argument. The parties and agency staff may file
briefs in support of their respective positions. The presiding officer shall fix the time and order of filing
briefs and may direct that the briefs be submitted prior to oral argument. The presiding officer may permit
the filing of memoranda following the hearing.

{4) The proceeding may be conducted in person or by telephone.

(5) As used in this rule, “telephone” means any two-way electronic communication device.

v

e



Stat, Auth.: ORS 183.410

Stats. Implemented: ORS ORS 183.410 .
Hist.: 1AG 4, f. & ef. 10-22-75; 1AG 1-1981, f. & ef. 11-17-81; TD 2-1986, f. & ef. 1-27-86; JD 5-1989, f. 10-6-89, cert. ef.

10-15-89; 1D 6-1993, £ [1-1-93, cert. ef. 11-4-93; JD 6-1995, f. 8-25-95, cert. ef. 9-9-95

Presiding Officer’s Proposed Declaratory Ruling
137-02-050 (1) Except when the presiding officer is the decision maker, the presiding officer shall prepare

a proposed declaratory ruling in accordance with OAR 137-02-060 for consideration by the decision
maker.
(2) When a proposed declaratbry rulmg is considered by the decision maker, the pames and agency staff

shall have the right to present oral argument to the decision maker.

Stat. Auth.: ORS Ch. 183

Stats. Implemented: ORS 183.410
Hist.: 1AG 14, f. & ef. 10-22-75; ID 2-1986, f. & ef. 1-27-86; ID5-1989 f. 10-6-89, cert. af. 10—15—89

Issuance of Declaratory Ruling

137-02-060 (1) The agency shall issue its declaratory ruling within 60 days of the close of the record.
(2) The ruling shall be in writing and shall include:

(a) The facts upon which the ruling is based;

{b) The statute or rule in issue;

(c) The agency’s conclusion as to the applicability of the statute or rule to those facts;

(d) The agency’s conclusion as to the legal effect or result of applying the statute or rule to those facts;
(e) The reasons relied upon by the agency to support its conclusions;

(f) A statement that under ORS 183.480 the parties may obtain judicial review by filing a petition with the
Court of Appeals within 60 days from the date the declaratory ruling is served.

(3) The ruling shall be served by mailing a copy to the parties.

Stat. Auth.: ORS Ch. 183

Stats, Impiemented: ORS 183.410
Hist.: 1AG 14, f. & ef. 10-22-75; 1AG 1-198], f, & ef. 11-17-81; JD 2-1986, f. & ef, {-27-86; ID 5-1989, f, 10-6-89, cert. ef.

10-15-89

Effect of Agency Ruling

137-02-070 [1AG 14, f. & ef. 11-22-75;
Repealed by JD 2-1986,

f. & ef. 1-27-80]
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9 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
10 FOR THE STATE OF OREGON
11  Inre JELD-WEN, Inc., )
12 Petitioner. g No.
13 ; PETITION FOR A DECLARATORY
) RULING
JELD-WEN, Inc., through its attomeys Schwabe, Williamson & Wyatt
16 petitions- the Environmental Quality Commission for a declaratory ruling pursuant to OAR
17 Chapter 137, Division 2. In support of its petition, JELD-WEN relies on the following
18 statement of issues, statement of facts, legal argument and other information required under
1s OAR 137-02-010.
20 ' APPLICABLE RULE
21 The issue in this case is an interpretation of QAR 340-71-160(5}(f). DEQ
22 claims this regulation fequires JELD-WEN to abandon its existing method of sewage
23 disposal [an on-site sewage disposal system (a drainfield)]. DEQ also claims that the
24 regulation requires connection to the City of Klamath Falls’ sanitary sewer system, even
25 though the City of Klamath Falls requires annexation of the JELD-WEN property by the
. 26 City before it will allow a connection. JELD-WEN’s property is located in Klamath
" Page I - PETITION FOR A DECLARATORY RULING (18/101984/105068/ AML/677536.1)
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1 County. The City stated that it must annex JELD-WEN’s property before JELD-WEN can

. ;.i’

v
e

2 connect to the City sewer system. Despite these physical and legal impediments, DEQ has
3 determined that the City of Klamath Falls’ sewer is "physically available" and "legally
4 available" as those terms are defined in the regulation.
5 In part, the applicable regulations state that no person.shall cause or allow
6§  construction, alteration, or repair of an on-site sewerage disposal system, without first
7  applying for and obtainiﬁg a permit. OAR 340-71-160(1). Under the regulations, DEQ
g  "shall” deny the permit if "a sewerage system which can serve the proposed sewage flow is
9  both legally and physically available." QAR 340-71-160(5)(f). A sewerage system shall be
10  deemed legally available if the s_\:fstem 1s not sﬁbject to a DEQ connection permuit
11  moratorium, and "the sewerage system owner is willing or obligated to provide sewer
1z service.” OAR 340-71-160(5)(£)(13). A copy of the applicable rule is attached to this
13 Petition as Exhibit A.
14 : STATEMENT OF ISSUES
15 Whether DEQ can consider a sewerage system to be "legally available™ under
16  its regulations if the owner of the sewer system requires the landowner to become annexed
17  in order to be connected?
18 Whether DEQ is justified in denying JELD-WEN's application for repair of
19  an existing and previously permitted septic tank drainfield system?
20 STATEMENT OF FACTS
21 Since approximately 1950, JELD-WEN Inc. has operated and maintained a
22 septic tank/drainfield system at its door and cutstock manufacturing facilities located in
23  Klamath County. The system is used primarily to treat and dispose of domestic wastes
24  generated at the facility. ‘
25 In 1978, JELD-WEN retained an engineering firm to design upgrades to and
26  repair the existing. system. DEQ approved the 1978 design and granted JELD-WEN a
Page 2 - PETITION FOR A DECLARATORY RULING (18/101984/105068/ AML/6T7536.1) L
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permit to install the upgrades. As a condition of the 1978 plan approval letter from DEQ,
JELD-WEN was required to leave undeveloped areas contiguous to the drainfield for use as
future drainfield. The JELD-WEN system has been included in the facility’s NPDES
permit in the past. The System has operated successfully since 1978 (and before) without
any environmental or public health problems. There have been no regulatory violations at
the system.

The JELD-WEN facility is located (and was in 1978) within the
unincorporated jurisdiction of Klamath County, outside of the Klamath Falls city limits, but
within the urban growth boundary: The Klamath Falls city boundary abuts the JELD-WEN.
prop;arty line, separated by Lakeport Boulevard. There was no available County sewer
system in 1978, nor is there today. The City of Klamath Falls, on the other hand, does
maintain a City sewer system. However, the City is unwilling to allow a connection to its
sewer without annexation of the prdperty to be hooked up.

‘Or'1_ May 2, 1997, JELD-WEN discovered that its drainfield system was
potentiaily failing. Jeld-Wen immediateiy notified Walt West and Dick Nichols of the
Eastern Region Water Quality Manégement program of DEQ’s Eastern Region office in
Bend, as well as Bob Bagget of the onsite sewer program in Pendleton. Pursuant to
OAR 340-71-160, JELD-WEN requested appropriate permits in order to repair the existing
drainfield. DEQ informed JELD-WEN that it was necessary first to conduct a Site
Evaluation of the system. On May 6 and 13, 1997, DEQ staff travelcci to Xlamath Falls
and conducted the evaluation, after which JELD-WEN completed an application and
submitted a $1,200 application fee.

On May 22, 1997, DEQ informed JELD-WEN through a memorandum that
the area surveyed was satisfactory for a new system if it included a recirculating gravel
filter, and if the soil was allowed to dry before installation. See May 22, 1997 DEQ
Memorandum, attached as Exhibit B. However, the memorandum went on to state that
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DEQ staff would deny TELD-WEN’s permit application because it considered the City of o

1
2 Klamath Falls sewer system to be "legally available™ even though the City would require o
3 annexation.
4 JELD-WEN disagrees that the City’s sewer system is "legally available." The
5  City lacks the authority to annex JELD-WEN without JELD-WEN’s consent and JELD-
6  WEN has no intention of voluntarily consenting to annexation since JELD-WEN already -
7  receives all necessary public serv1:ces from other sources and annexation would cost JELD-
8  WEN significant sums of money.! JELD-WEN has received some or all of its water
9 supply from the City system for at least the last 25 years.
10 JELD-WEN disagreed with DEQ’s position in a June 2, 1997 letter to
11 Richard Nichols, attached as Exhibit C. DEQ responded by letter on June 3, 1997, and
12 stated that it agrees that the area proposed by JELD-WEN is acceptable for the replacement
13  drainfield. Despite the acceptability of the replacement drainfield, DEQ said it was unable
14  to issue the pérmi_t because it feels the City of Klamath Falls sewer system is physically and o
15  legally available. As a result, DEQ is precluded from issuing a permit to construct a %j’ :
16 replacement drainfield. June 3, 1997 Letter from DEQ to Stanley K. Mefers, attached as
17  Exhibit D. The letter also suggested that JELD-WEN petition the EQC for a declaratory
18  ruling on this issue. JELD-WEN is working on a temporary solution with DEQ whﬂe.thc
19 EQC reviews this petition. '
20 LEGAL ANALYSIS
21 JELD-WEN’s property is close to the Klamath Falls sewer system which
22 makes the City system arguably "physically available” to JELD-WEN, as defined in OAR
23 340-71-160(5)(f)(A). However, the physical availability of a sewerage system is just one
24 ‘
25 'Through conversations with City personnel, Jeld Wen anticipates that annexation would
result in a property tax assessment equal to approximately $250,000 to $300,000, plus
26 substantial connection fees and mornthly user fees.
Page 4 - PETITION FOR A DECLARATORY RULING (18/101984/105068/ AMLI/6T7535.1) J:
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prong of a two-prong test. DEQ must also establish that the City’s sewerage system is

1
-2 "legally available" before it can deny JELD-WEN’s permiit.
3 As previously mentioned; a sewerage system is legally available if "the
4  system is not under a Dei)artment connection permit moratorium, and the sewerage system
5  owner is willing or obligated to provide sewer service.” OAR 340—71—160(5)@(B).7 The
6  system is not under a Department connection permit moratorium. However, at issue is -
~ 7 whether the City of Klamath Falls (i.e., the sewerage system owner) is "willing or
8  obligated” to provide sewer service to JELD-WEN. Sﬁlce there is no caselaw interpreting
9 the meaning of "willing or obligated" as these words are used in OAR 340-71-160(5)(H)(B),
10  an analysis of this language is limited to an examination of other statutory and regulatory
11  authority and consideration of the plain meaning of the language. |
12 Pursuant to ORS 454.215(1), "(a)ny lmunicipality may own, acquire,
13  construct, equip, operate and maintain, either within or without its statutory or corporate
limits, in whole ar in part, disposal systems with all appurtenances necessary, useful or
15  convenient for the collection, treatment and disposal of sewage.” The Oregon legislature
16  made it clear in ORS 454.215(2) tﬁat the authority it granted to municipalities over disposal
17  systems in ORS 454.215(1) is "in addition to, and not in demgaﬁon of any power existing
18  in the municipality under any constitutional, statutory or charter provisions now or hereafter
19 existing." In other words, Oregon Revised Statutes enables municipalities to provide
20  disposal systems, but it does not mandate that they provide such services. Moreover,
21  municipalities have the rights, powers and privileges to determine in which manner they
22 shall provide such services. |
23 Under its City charter, Klamath Falls is "obligated" to provide a sewer
24  system to all who are within city limits. Since JELD-WEN is not within city limits,
25  Klamath Falls is not obligated to provide sewer services to JELD-WEN. Accordingly, the
26  only way Klamath Falls sewer system 1s "lega.Hy available” to JELD-WEN, is if Klamath
N Page 5 - PETTTION FOR A DECLARATORY RULING (18/101984/105068/ AML/6T7536.1)
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Falls is "willing" to provide such services. In JELD-WEN’s case, Klamath Falls is willing ™

A%
;

to provide sewer services to JELD-WEN if, and only if, JELD-WEN is annexed to the city.
In other words, Klamath Falls’ "willingness” to provide sewer services is contingent upon
JELD-WEN's annexation to the City. Unless the condition of beirg annexed to the city is
satisfied, Klamath Falls is not willing to deliver-sewer services to JELD-WEN. JELD- .
WEN strenuously opposes annexation. ' '
The power of a municipality to annex territory is entirely a legislative
function, granted to the municipality through express authority by the state legislature, and
subject only to constitutional restrictions. McQuillan, Municipal Corporations § 7.10 (3rd
ed. 1996). In other words, municipaﬁties have no inherent power to annex territory, unless
that right is granted by the state legislature. McQuillan at § 7.13. The methods of
annexation must specifically be authorized by legislation. McQuillan at § 7.14. Thus,
DEQ has no authority to mandate annexation unless that power is expressly ga;ted by the

legislature, wﬁich_- it has not done.

ORS Chapter 222 describes seven types of proceedings to annex

“F
B

non-boundary commission territory to a city. These proceedings may be initiated by the
city, on its own motion, or by a petition of the landowners in the territory to be annexed.

ORS 222.111(2). Since JELD-WEN does not intend to petition for annexation, any
annexation proceedings initiated would be done at the city’s initiative. Of the seven types

of proceedings to annex non-boundary commission territory, five require consent. The five

consent annexations are as follows:

1. The general annexation method requires the city council to submit an
annexation proposal to the electors of the territory proposed for annexation
and to the electors of the annexing city. If a majority of both groups vote in
favor of annexation, the termitory may be annexed. ORS 222.111(5).

2. Another annexation method involves holding an election in the territory to be
annexed and, instead of holding a vote of the electorate, having a public

hearing on the annexation. ORS 222.120(2).
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3. The third method of annexation réquires the written consents of 100% of the

i
property owners and more than 50% of the electors residing in the territory
2 to be annexed. Such consent dispenses with the need to take a vote of the
property owners and electors in the territory. Again, as in the second
3 method, the citizens are given the opportunity to approve or disapprove of
' the annexation via a public hearing. ORS 222.125.
4 ‘ :
4. The triple majority method of annexarion, which the court of appeals has
5 = determined is' unconstitutional, requires the written consents of more than
half of the landowners in the territory, who also own more than half of the
6 land in the territory, which represents more than half of the assessed value of
all real property in the territory proposed to be annexed. The city council
7 must either hold a public hearing for the city on the annexation or put it to a
vote of the city’s electorate. ORS 222.170(1).
g
5. The double majority annexation is initiated by filing with the city council
9- written consents to annex from a majority of the electors in a territory and
from the owners of more than half of the land in the territory. The city
10" council must either hold a public hearing for the city or have a city election
on the annexation. ORS 222.170(2).
11 '
Despite the subtle and intricate differences between these annexation methods, a common
12
thread runs throughout all of them. Under each method, the three parties at issue (the
13 _
landowners in the territory, the electorate in the territory and the electorate in the city) have
-14 ;
' a voice in the process. Whether by voting, written consent or public hearing, Oregon’s
15 : ‘
legislature mandated that the three groups with a vested interest be heard. Moreover, a
16 .
landowner’s ability to give or withhold consent for annexation of his own land is considered
17
a "privilege" under the privileges and immunities clause of Oregon’s constitution. Mid-
18
County Future v. Port. Metro. Area LGBC, 82 Or App 193, 728 P2d 63 (1986). "The
19 ' '
landowners can neither bring about an annexation that the electorate might oppose . . . nor
20 .
unilaterally prevent an annexation that the electorate might favor.” Mid-County Future v,
21
Port. Metro. Area LGBC, 106 Or App 647, 653, 809 P2d 1354 rev, denied, 312 Or 80
22
(1991).
23 o
There are only two very limited circumstances in which a city may annex a
24
territory without the landowner’s consent. First, the city may annex territory which is
25
surrounded by the corporate boundaries of the city ("island annexation™). Although this
26
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1

2 the residents in the territory to be annexed, suéh type of annexation is subject to

3 referendum. ORS 222.750. The only other circumstance where a city may annex a

4  territory without consent is if conditions within a territory have caused a danger to the

5  public health as determined by the Division of Health and such conditions may be alleviated

6 by the services provided by the annexing city. ORS 222.855. ORS 222.840 through

7 222910 sets forth a detailed and comprehen‘sive process for aﬂowing health hazard

8  annexations and provides such authority only to the Division of Health. The Oregon

9  legislature has not granted DEQ the authority similar to that granted to the Division of
10  Health to require annexation on {a finding of a health hazard. Other than these two specific |
11 and limited situations, a city must obtain consent before annexing a territory.
12 The fact that these two situations are so specific, and would leave little doubt
13 as to whether a particular territory may be annexed under these particular provisions, only
14 demonstrates,‘at great length, the caution the QOregon legislature took in limiting those
15  situations where a city could act unilaterally. Since the JELD-WEN facility is not an island
16 . surrounded by the corporate boundaries of Klamath Falls, and because the Division of
17  Health has not determined a health hazard pursuant to ORS 222.840 through 910, the
18  JELD-WEN property may be annexed to the City of Klamath Falls only with the consent of
19  JELD-WEN. As previously stated, JELD-WEN has no intention of consenting voluntarily.
20 In the event DEQ does not grant JELD-WEN a permit to repair the existing
21  drainfield, and such inébility to repair results in violations of water quality regulations,
22  JELD-WEN may be forced to "consent” to annexation in order to have a disposal system in
23 compliance with the law. Foréing a party’s consent to annexation has been regarded as the
24  equivalent of forcing a party to vote a certain way. Pursuant to Hussey v, City of Portland,
25 64 F.3d 1260 (Sth Cir. 1995), such coercion is unconstitutional.
26 |
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In Hussey, the Environmental Quzility Commission ordered the City of |

1

2  Portland to provide sewer services to residents of an unincorporated area of East

3 Muitnomah County (known as "l\/ﬁd;County"). The EQC also required the residents to

4  hook up to the sewer sysfem once available. Although the EQC forbade the City from

5  requiring annexation-aska'cond.itiontof ‘hooking.up to the sewers, the City passed an

6 ordinance which provided a subsidy in the form of reduced sewer connection charges in -

7 exchange for landowners signing an irrevocable consent to annexation. 64 F3d at 1262.

8 Those landowners who failed to consent to annexation would not receive reduced sewer

9  connection charges. Id.
10 A group of landowners sued for declaratory and injun_cﬁve relief, arguing
11 that imposing financial distress only on electors who opposed annexation was a violation of
12 their personal right to equal protection under the Fourteenth Amendment. The landowners
13  argued, and the court of appeals agreed, that obtaining the consent of electors is the

constitufional équivalent of voting. Even though there is no federal or state constitutional
15  right to vote on annexation of territory by a City, once that right is granted through a
16  statute, the right to vote becomes constitutionally protcé_ted. 64 F.3d at 1263. Coercing
17  the landowners to consent to annexation (by imposing financial distress on them if they did
18 not consent) was unconsn'tutionai because it abrogated the landowners’ right to vote and
19  therefore failed to survive strict scrutiny. - _
20 Here, the situation is similar. DEQ’s position requires JELD-WEN to give
21 up its constitutionally protected right to consent (i.e., vote) on annexation by Klamath Falls.
22 Rather than the subsidy provided to the landowners in Hussey v, City of Portland,
23 however, the economic coercion in this case is DEQ’s denial of JELD-WEN’s repair of its
24 drinfield. Without a satisfactorily-repaired drainfield, JELD-WEN runs the risk of
25  violating several water quality regulations. By denying- issuance of the permit, DEQ forces
26
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1 JELD-WEN to consent to annexation to the City. Such coercion distorts the political
2 process and is unconstitutional under Hussey v, City of Portland.
CONCLUSION AND RELIEF REQUESTED
Klamath Falls is willing to provide sewer services only to those parties
5  annexed to the City. JELD-WEN is not presently annexed to the City. It is not willing to
6 voluntarily consent to annexation and it cannot be forced to consent to annexation. Thus,
7  Klamath Falls is not willing to provide sewer services to JELD-WEN.
The sole reason for DEQ’s denial of JELD-WEN’s permit is because DEQ
9  believed the sewerage system of Klamath Falls was both legally and physically available.
10 Although Klamath Falls system r;zay be physically available, it is not legally availéble
11  because Klamath Falls is not willing or obligated to provide such services. For these
12  reasons, DEQ is required to issue the Division 71 permit to JELD-WEN.
Respectfully submitted,
14 SCHWABE, WILLIAMSON & WYATT

: L la L

16

Jay T. Waldron, OSB #74331
17 Neal A. Hueske, OSB #91319
Of Attorneys for Plaintiff

13

18
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20 NAME AND ADDRESS OF PETITIONER:

21 JELD-WEN, INC.
3250 Lakeport Bivd. .
22 Klamath Falls, OR 97601
Attention: Rod Wendt
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OREGON ADMINISTRATIVE RULES
CHAPTER 340, DIVISION 71 — DEPARTMENT OF ENVIRONMENTAL QUALITY

that the property owner will receive a permit to

construct a system on that property provided
rocedures and conditions for permit issuance
ound in OAR 340-71-160 are met,
(4) Approval or Denial:
(a) In order to obtain a favorable site evaluation
report the following conditicons shall be met:
(A) All criteria for approval of a specific type or
types of system, as outlined in QAR 340, Division
71 shall be met;

{(B) Each lot or parcel must have sufficient

usable area available to accommodate an initial

and ‘replacement system. The usable area may be
located within the lot or parcel, or within the
hounds of another ot or parcel if secured pursuant
to OAR 340-71-130(11). Sites may be approved
where the initial and replacement systams would
be of different types, e.g., a standard subsurface
system as the initial system and an alternative
system as the replacement system. The site
evaluation report shall indicate the type of the
initial and type of replacement system for which
the site ig approved.

EXCEPTION: A replacement area is net required in

areas under control of a legal entity such as a city,

county, or sanitary district, provided the legal entity
gives a written commitment that sewerage service will

be provided within five years.

{b) A site evaluation shall be denied where the
conditions identified in subsection (4Xa) of this rule
are not met;

) (¢) Technical ryle changes shall not invalidate a
favorable site evaluation, but may require use of a
different kind of system.

(5) Site Evaluation Report Review, A site evalu-
ation report issued by the Agent shall be reviewed
at the request of the applicant. The application for
review shall be submitted to the Department in
writing, within 30 days of the site evaluation report
issue date, and be accompanied by the review fee.
The review shall be conducted and a report
prepared by the Department.

Stat. Anth.: ORS Ch. 454

Hist.: DEQ 10-1981, f. & ef 3-20-81; DEQ 5-1982, f. & ef. 3-
9-82; DEQ 8-1983, f. & ef 5-25-83; DEQ 9-1984, £ & ef. 5-
29-84; DEQ 15-1986, £. & ef. 8-8-86

Existing System Evaluation Report

340-71-155 (1) Any person, upon application,

may request an evaluation report on an on-
site sewage disposal system.p'I'he appﬁ%
be on a form provided by the agent and approved by
the Department. o :
(2) The application is complete anly when the
form, on its face, is completed 1 full, signed by the
owner or the owner’s legally authorized
representative, and is accompanied by all necessary
exhibits including the fee. A fee shall not be

charged for an evaluation report on any proposed
repair, alteration or extension of an existing
system,
(3) The agent shall:
_{a) Examine the records, if available, on the
existing system;

and
(b) Conduct a field evaluation of the existing

system; and
(c) Issue a report of findings to the apphecant.

Stat. Auth.: ORS Ch. 454

Hist.: DEQ s-lsaa;f_&ef_éﬁi% A '
PAGE__/__ OF %

11-Div. 71

Permit Application Procedures — General
quirements :

340-71-160 {1} No person shall cause or allow
construction, alteration, or repair of a system, or
any part thereof, without first applying for and
obtaining a permit.

EXCEPTION: Emergency repairs as set forth in OAR

340-71-215.

(2) Applications for permits shall be made an
forms provided by the Agent and approved by the
Department. _

(3} An application is complete only when the
form, on its face, is completed-in full, 1s signed by
the owner or the owner's legally authorized’
riges!entamve and is accompanied by all required
exhibits and fee. Except as otherwise allowed in
OAR. 340-71-400(6), the exhihits shall include:

(a) Favorable site evaluation reg)ort;

{b) Favorable land use compatibility statement
from the appropriate land use authority signifying
that the. propesed land use is compatible with the
Land Conservation and Development Commission
acknowledged comprehensive plan or complies with
the statewide planning goals;

(c) Plans and specifications for the om-site
system proposed for installation within the area
identified in the favorable site evaluation report.
The Agent shall determine and request the
minimum level of detail necessary to insure proper
system construction;

(d) Any other information the Agent finds is
necessaﬁto complete the permit :ﬁ)phcation_.

(4) The application form shall be received by
the Agent only when the form is complete, as
detailed in section (3) of this rule.

(5) Upon receipt of a cor]lifpleted application the
Agent shall deny the permit if: _

(a) The application contains false information;

(b} The application was wrongfully received by
the Agent; .

(c) The proposed system would not comply with
these rules; :

(d) The proposed system, if constructed, would
viclate a Commission moratorium as described in
QAR 340-71-460;

(e) Thchroposed system location is encumbered
as described in OAR 340-71-130(8);

(H) % sewerage sys%e:‘:tzh vlvhlaﬂn ca:CL1 sirvg c;ﬁe
proposed sewage flow is both legally and physically
ava?lable, as described below: .

(A) Physical Availability. A sewerage system
shall be deemed physically available if ifs nearest
cornection peint from the property to be served is:

(i) For a single family dwelling, or_ other
establishment with a maximum projected daily
sewage flow of not more than 450 gallons, within
300 feet;

(ii) For a proposed subdivision or group of two
to five single family dwellings, or equivalent
grojected. daily sewage flow, not further than 200
eet multiplied by the pumber of dwellings or
dwelling equivalents; .

(iii) For proposed subdivisions or ofher
developments with more than five single family
dwellings, or equivalents, the Agent shall make a
case-by-case determination of sewerage availability.

EXCEPTION: A sewerage system shall not be

considered available if topographic or man-made

features make conpecton physically impractical,

(B) Legal Availability. A sewerage system shall
be deemed legally available if the system is not

(October, 1994}




OREGON ADMINISTRATIVE RULES
CHAPTER 340, DIVISION 71 — DEPARTMENT OF ENVIRONMENTAL QUALITY

under a Department connection permit moratorium,
and the sewerage system owner is willing or
obligated to provide sewer service.

6) A permit shall be issued only to a person
licensed under ORS 454.695, er to the owner or
ea.%ement h%lgler of the land on which the gystem is
te be i .

(7) No person shall construct, alter or repair a
system, or any opart thereof, unless that person 1is
licensed under ORS 454.695, or is the permittes.

(8) The Agent shall either issue or deny the
permit within 20 days after receipt of the completed
application. : T ’ ‘

EXCEPTION: If weather conditions ar distance and

unavailability of transportation prevent the Agent

from acting to either issue or deny the permit within

20 days, the applicant shall be notified in writing. The

notification shall state the reason for delay. The Agent

shall either issue or deny the permit within 60 days
after the mailing date of such notification,

(3) A permit issued pursuant to these rules
shall be effective for one year from the date of
issuance for construction of the system. The
construction-installation permit is not transferable.
Once a system is i ad pursuant to the permit,
and a Certificate of Satisfactory Completion has
been issued for the installation, conditions imposed
as requirements for permit issuance shall continue
in force as long as the system is in use.

(10} Renewal of a permit may be granted to the
original permittee if an apilication for permit
renewal is filed prior to the original permit
expiration date. Application for permit renewal
shall conform to the requirements of sections (2)
and (4) of this rule. The permit shall be issued or
denied consistent with sections (8), (6), (8), and (9)
of this rule. :

Stat. Auth.: ORS Ch. 454
Hist.: DEQ 10-1981, £ & ef 3-20-81; DEQ 15-1981, £ 7-23-
81, ef 7-27-81; DEQ 8-1983, f. & ef 5-25-83; DEQ 15-1936,

f. & ef. 8-6-86

Permit Denial Review :
340-71-165(1) A permit denied by the Agent
shall be reviewed at the request of the applicant.
The application for review shall he submitted to the
Department in writing, within 30 days of the
permit denial notice %r
accompanied by the denial review fee. The denial
review shall be conducted and a report prepared by
the Department.

. (2) Permit denials for systems proposed to serve
a commercial facility, intended to be used in a
commercial activity, trade, occuﬂation or profession,
may be appealed through the contested case
hearing procedure set forth in ORS Chapter 183
and QAR Chapter 340, Division 11.

(3) If the Agent intends to deny a permit for a
parcel of ten acres or larger in size, the Agent shall:
D{a) Provide the applicant with a Notice of Intent
emy;
(b) Specify reasons for the intended denial; and
_ (c) Offer a contested case hearing in accordance
with ORS Chapter 183 and OAR Chapter 340,

Division 11.

Stat. Auth.: ORS Ch. 454
Hist: DEQ 10-1981, f. & ef. 3-20-81; DEQ 5-1982, £ & ef 3-

9-82
BHIBT_7 _
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om the Agent, and be .

Pre-Cover ections

'340-T1-170 (1) When construction, alteration or
repair of a system for which a permit has been
issued is complete, except for bac_&.ll {cover), or as
required by T]'fmt the system installer shall notify
the Agent. The Agent shall inspect the installation
te determine if it complies with the rules of the
Commission, unless the inspection is waived by the
Agent in accordance with section (2) of this rule or
in a(%c;ordance with the provisions of OAR 340-71-
400(8).

(2) The Agent may, at his own election, waive
the pre-cover mspection provided: e

a) The installation is a standard subsurface
system installed by a sewage disposal service
hcensed pursuant to ORS 454.695; and

{(b) The inspecting jurisdiction and the
Department have devgﬁpe an impartial method of
identifying those installers who have a history of
proper installations without excessive numbers of
corrections; and

(¢) Inspections waived are for installations
made by installers identified as having a good
hlstorgr of proper installation; and R

(d) A Iist of installers whose inspections may be
waived is available to the public and the
Department; and ,

(e) A representative number of each installer’s
systems has been inspected, regardless of
installation history; and

(f) After system completion the installer
certifies in writing that the system complies with
the rules of the Commission, and provides the

ent with a detailed as-built plan (drawn to scale)
of the installation.

{3) Pre-cover inspection details shall be
recorded on a form approved by the Department.

Stat. Anth.; ORS Ch. 454 ‘
Hist.: DEQ 10-1981, {. & ef 3-20-81; DEQ 15-1986, f. & =f.

8-6-86 , .

Certificate of Satisfactory Completion

340-71-175 (1) The Agent shall issue 2
Certificate of Satisfacto (5omp1etion, if, upon
inspection of installation, ge system coraplies with
the rules of the Commission and the conditions of
the permit.

. {2) If inspected installation does not com]ﬁy
with the rules of the Commission and_the
conditions of the permit, the permittee shall be
notified in writing or a Correction Notice shall be
posted on the site. System deficiencies shall be

lained and satisfactory completion required.
Follow-up inspections mayrze waived by the iﬁfnt.
;‘!ﬁerdsatxsfactcry completion. a Certificate shall be
issued. '
(3} If the inspection is not made within seven
days after notification of completion, or the
inspection is waived, a Certificate of Satisfactory
Comgletion shall be deemed to have been issued by
operation of law. In such cases, a modified

ertificate shall be issued to the owner.,

(4) A system, once installed, shall be backfilied
{covered) only when:

(a) The permittee is notified by the Agent that
inspection has been waived; or

(b) The inspection has been conducted by the
Agent and a Certificate of Satisfactory Completion
has been issued: or

12-Div. T1

o
i



State of Oregon : | __
Department of Environmental Quality Memorandum

" Date: May 22, 1997

“To: © File - JELD-WEN, inc.

BEN FAB Division, IW-File
- Klamath County
From: ‘Walt West, [W - WQ

Through: | Dickl ols, Eastern Regio-n WQ Manager
‘Subject: _‘Draiﬁﬁsid Replacement

On-May 2, 1997, JELD-WEN, inc., (JWI) notified our Department that sewage was
surfacing from their existing drainfield. | met with Karen QOisen at the facility on May 6;
1997, and observed where the effiuent was surfacing. The facilitty's septic tank was
being pumped an a regular basis to reduce flow into the drainfield system and to
prevent sewage from reaching a nearby drainage ditch and to protect human health.

On May 13, 1997, Lawrence Brown of the Departmerit's Cn-Site pragram conducted a
site evaluation for posmble repair. The site is located in Klamath Falls at; T38, R9, S19; -
. Tax Lot 400 lots 4 & 5. The evaluation report findings are summarized‘bélow.

The soil in the area proposed to install a replacement dramfeld was found to be a silty
clay. Permanent Groundwater is predicted to rise to within 48 and 53 lnches from the

ground surface.in both areas evaluated.

' The ru[es for standard drainfield systems requwe that a permanent water tabie shallbe
four feet or more from the bottom of the absorption facility, With trench depths of 18 .-~
inches, minimum, the water table could be no closer than 66 inches from the ground

surface. [OAR 340-71-220 (1) (b)].

A

The rules for cappirig ﬁll, systems require that a permanent ground water shall be 4 feet -
below the bottom of the absorption facility, however, capping fills are limited to soils no

- finer than siity clay loam. A silty clay is finér than a silty clay loam, therefore, capping fi ﬂl
is not an option. Even with 4 feet of separation and 12 inch trench depths, minimum,

the permanent water table shall be no closer than 60 inches from the ground surface.
OAR 340-71-285 (1)(c) and (). Again, at this site the permanent water tabie is

~ predicted to rise to within 48 and 33 inches from the ground surface. :

exHIBm_ 2
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With these twa aptions eliminated, by rule. a pretreatment device would be required. Ty
- We believe that with the flows of this facility a recirculating grave! fiter would be the e

‘only appropriate treatment device. Since the effluent quality is similar to that of sand “
filter effluent 50 linear feet of disposal trench wouid be required per 150 gallons per day
of flow. " Technical specifications for a rec:rculatmg gravel fiiter are attached for your

information.

The site conditions are not conducive forinstalling a system at this time. The sidewalls
were smeared in test holes 1 through 8 and in the apinion of this Agent damage would
occur {o the system operation if installed at this time. Test Holes 9 and 10 were drier but
area is limited due to the site's limitations. Should a drainfield system be allowed in
conjunction with a recirculating gravel filter, installation would need to be delayed until
soil dries sufficiently to prevent smearing of the sidewalls of the dramf’e!d trench durmg

construction.
. )

Observations in the test holes dug between drainlines of the dngmal drainfield indicated
blackening and moisture extending to at least 30 inches from the drainline. The
drainlines were spongy and very soft. Also, the distribution boxes which were
uncovered were completely full indicating that the drainlines were saturated. The
person who dug the test holes in the original drainfield drove overtop of the existing
drainfines and sank about 6 to 10 inches. Damage to the perforated plpe in these

areas is eXpected
- With respect to system repair, CAR 340-71-160 (5)(f) states that upon receipt ofa ﬁ
completed application the Agent shall deny the permit if ; A sewerage system which can
serve the proposed sewage fiows is both legally and physically available. Physical
Availability is defined by its nearest cennection point from the property to be served
expressed in feet. For developments with mare than 5 single family equivalents -
-projected daily sewage flow, the Agent shall make a case-by-case determination of
sewerage availability. A single family dwelling would be required to connect if the
sewer is within 300 feet. At thxs szte the sewer is Iess than 50 faet runnmg down

Lakeport Blvd

. A sewerage system shall be deemed legally avazlab[e if the system is not under a
‘Department connectlon permit moratorium, and the sewerage system. dwner is wmmg or

obiigated to prowde sewer serwce '

At this time with the available mformatlon it would seem to_us that our rules w:[l dictate

that a repair permit not be issued and that you must connect ta the City of Klamath

Falls sewerage facility. We know that you have done some initial investigation of this

option and found that City policy requires annexation which, in turn, involves a

significant increase in your property taxes. Nevertheless, the rules governing this type

- of situation do not consider the potential financial burden of conpection'asabasisto = -
allow a repair when sewer is deemed available. Further, we believe thatthe ~~———— .
Environmental Quality Cornmission (EQC) has ruled in the past that annexation is not = ™

BHIBT__ 7
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JELD WEN

MANL F\ITURER OF 3¢ PESIOS BrLo
e g o Doz » Mia. fa

June 2. 1897

Mr. Richard Nichols
" Eastern Region WQ Manager
Department of Environmental Quality
2146 NE 4" Street, Suite 104

Bend, Oregon 97701

JELD-WEN S Klamath Falls On- Slte Dramﬂefd

Dear Mr NiChO[S

. This letter wril confirm recelpt of the Department of Enwronmentai
Quality’s ("DEQ") Memorandum dated May 22, 1997 addressed to Ben-

Fah, and will also serve to address the analysis upan which the DEQ bases
fits preliminary conclusion that JELD-WEN, inc. (“JWI") “must connect to the .

- City of Klamath Falls sewerage faciljity.” First of all, let me thank you for

- your courtesy and cander in providing us with the’ DEQ s preliminary
. opinions, as we will incur sxgn:f’cant civil engmeermg charges before we:
even begin the permit process. However, Bill Fagan, myself, and others |
*here at JWI have carefuily reviewed the Memorandum and while we agree
that the soils would support a properly engineered an-site drainfield, we
- respectfully (and strenuausly) disagree with your annexation conclusion.

" As the DEQ'’s preliminary conclusion may be a dispositive issue to maving
- forward and properly correcting the current problems, and in as much as
we currently have the goad fortune of not operatmg under an emergency -
situation, | was hoping you wauld be available to meet with me at your
convenience, tomarrow, June 3, .in your office to discuss this further.




an unreasanable requirement far connection to sewer. Our staff is researching past
EQC meeting minutes to find the record of such a ruling. if and when we find it, we will ..

provide you a capy.

, Enclosures (2)

PHBT_B_____
PAGE_2  OF=2
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June 3, 1997
DEPARTMENT &
- RECEIVED S P
~ Me. Stanley K. Meyers, P.E. : o  ENVIRONMENTAL
'JYEEEEP;?:;S?M, Engineering . | ' S JuMN 131997 | QUALITY:
- -L ) !
Klamath Falls, OR  97601-0263 B 0 BendQOffice
M. Meyers: .

This letter will summarize ouc telephane c':bnferenqe t.oday.“ l[nclud..ed in the call were you, Messts.
Charlie Taylar a’nd Bill Fag.an of JELD-WEN and Walt West and mvseif ragresenting DEQ.

The issue discussed relates to the failing on-site sewage disposal system that serves vour Klamath Falls
waod products complex. The Department has concluded that the Cicy of Klamach Falls sewer is
physmaily and legally available and, as a result, we cannot provide you approval to construct 2.
repiacement drainfield. You, on the other hand, disagree that it is available because the City will not

allow you to connect unless you annex iag che Ciey.

The Department does agree that you have an acceptable area to put a repiacement drainfield although
because graundwater levels are somewhat shailow, a recxrcuiatma grave! filter mustbe usad to pretreat

the sewage pncu- © d:scharae into the dramﬁeld

As we conciuded in our meﬂtincr the Deparmment believe:s vou should file a petition for declaratory
ruling witht the Eavironmental Quality Commission if you wish to pursue canstruction of a replacement
drainfield. [ have enclosed the Oregon’s. Model Rules of Procedurs Applicabie o Proceedings for
Agency Declaratory Rulings for your informatian. The petition should be filéd with the Environmental
Quality Commission in care of the Directar of DEQ, Langdon Marsh. His address is: §{1 SW 6th
Avenue, Portland, OR 97204. '] have zlso enclosed a copy of the October 27, 1978 EQC mekting
minutes and a supporting document which addresses an issue relative to aa-site sewage dxsposal systems

~ which may have some relevancy to this marer.
If you have qucsnons or comments, please call me ar Walt West in this ofiice at (541) 338-6146.

S:ncerelv

e~

Richard J. Nichols, Manager
Bend Water Qual:ty Sectian
‘ ' L o Eastarn Regicn _
RIN/ns . - ’ , R -. .
Enclasures : ‘ : ' N
cc: Susan Greco/Paul Bumet- DEQ - HQ Ef_:;nz
‘Larry Kaudsen - DOJ - Partland | : ‘\:mﬁ
Stephanie Hallock/file - Bead ‘ : S ' o
: o 2146 NE dth Sigeer o
Suite (U4

Bendl, OR 97701

EXHIBIT. D | | (311) 388-8148
PAGE l OF / QEQ/CR-WL L




Essentially, | would like to discuss with you the language from the
regulation cited in the Memarandum instructing the DEQ agent to deny a
repair permit if “A sewerage system which can serve the propased sewage
flows is both iegally and physically avajlable.” (Empnasis added). As you

know, the JW! property and facilities serviced by the existing standard on -
site drainfield for the past 20 years are located within and underthe
jurisdiction of Klamath County—not the City of Klamath Falls. The County
sewerage system is located on the other side of the community.
Accordingly, the Caunty sewerage system is not “physically availahle”.
Furthermare, the City of Klamath Falls has indicated that it is not willing to
“allow a connection since we are not part of the City. As a result, the City's
sewerage system is not “|egally available” to JWI at the present time. We
do not believe that OAR 340-71- 160(5)(1’) cited above, should impede our

| perrmt process.

| also note in the DEQ Memorandum: a reference to possible prior
Environmental Quality Commission rulings forcing a landowner to annex -
with a City to meet the “legal and physical availability” requisites. | am not
aware of any such rulings but would appreciate you forwarding same so
they can be reviewed by our legal department.

. Again, | remain very hopeful that we can quickly resolve this issue
and move forward with preventing an emergency situation. Please call me
- with your availability for tomorrow or'if you have any questions. If | am not
available when you call, please feei free to call Bilt Fagan a!so I look -

forward to meeting you.

-Smcere[y, S ,_ 5 o
Stanley K. Meyers, P.E. ' ' .

Vice President, Engineering

pupT_ &
PAGE_Z-  oF -



Environmental Quality Commission

[J  Rule Adoption Item

[[] Action Item

[] Information Item Agenda Item E
October 3, 1997 Meeting

Title:

Establish Total Maximum Daily Loads (TMDLs) for the Grande Ronde River and Catherine
Creek to Meet Water Quality Standards Including Establishment of Instream Criteria

Summary:

This proposed rulemaking establishes the TMDL for the Grande Ronde River and Catherine
Creek. The actions specified by this proposed rule will set instream concentrations for nutrients in
the Grande Ronde Valley, establish a schedule for point sources to complete and construct
facilities to meet the requirements of the new instream nutrient limits and set a time frame for
developing water quality management plans to address nonpoint source pollution. The proposed
rule also requires that an advisory committee be impaneled to advise DEQ on issues relative to
nonpoint source water quality management plans,

The rule recognizes that improvement in water quality may not be realized until several years after
nonpoint source management plans are implemented. Nonpoint source entities, however, shall be
considered in compliance with this rule if they comply with the approved water quality
management plan.

Department Recommendation:

It is recommended that the Commission adopt the rule regarding the establishment of Total
Maximum Daily Loads for the Grande Ronde River and Catherine Creek as presented in
Attachment A of the Department’s Staff Report.

Division Administrator Director

Rc%\ort Author

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon

Department of Environmental Quality Memorandum

Date: September 3, 1997

To: Environmental Quality Commission

From: Langdon Marsh

Subject: Agenda Item E, October 3, 1997, EQC Meeting

Rule Adoption: Establish Total Maximum Daily Loads (TMDLs) for the Grande
Ronde River and Catherine Creek to Meet Water Quality Standards Including
Establishment of In-Stream Criteria

Background

On April 22, 1997, the Director authorized the Eastern Region Division to proceed to a rulemaking
hearing on proposed rules which would: 1) Establish in-stream nutrient concentration limits for the
Grande Ronde River and Catherine Creek. 2) Establish a schedule for the Cities of La Grande and
Union and for Boise Cascade Company to complete and implement facilities plans to upgrade
municipal and industrial wastewater treatment facilities. 3) Establish a schedule and process for
developing water quality management plans for the control of nonpoint source pollution from urban,
agricultural, forestry, and other sources,

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
July 1, 1997. The Hearing Notice and informational materials were mailed to the mailing list of
those persons who have asked to be notified of rulemaking actions, and to a mailing list of persons
known by the Department to be potentially affected by or interested in the proposed rulemaking
action on June 30, 1997

A Public Hearing was held August 5, 1997 with Dan Lobato serving as Presiding Officer. Written
comment was received through August 8, 1997. The Presiding Officer's Report (Attachment C)
summarizes the oral testimony presented at the hearing and lists all the written comments received.
(A copy of the comments is available upon request.)

Department staff have evaluated the comments received (Attachment D). Based upon that
evaluation, modifications to the initial rulemaking proposal are being recommended by the
Department. These modifications are summarized below and detailed in Attachment E.

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 225-
5317 (voice)/(503) 229-6993 (TDD).




Memo To: Environmental Quality Commission
Agenda Item E, October 3, 1997, EQC Meeting

Rule Adoption: Establish Total Maximum Daily Loads (TN[DLS) for the Grande
Ronde River and Catherine Creek to Meet Water Quality Standards Including Establishment of In-
Stream Criteria
Page 2

The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking proposal
including alternatives considered, a summary of the rulemaking proposal presented for public
hearing, a summary of the significant public comments and the changes proposed in response to
those comments, a summary of how the rule will work and how it is proposed to be implemented,
and a recommendation for Commission action.

Issue this Propesed Rulemakiﬁg Action is Intended to Address

The Grande Ronde River (Wallowa River to Five Points Creek) is on the current 303(d) list for
dissolved oxygen, pH, periphyton, phosphorus, water contact recreation, temperature, flow
modification, habitat modification, and sediment. It is also one of the eleven listed waterbodies
included in the 1987 TMDL Consent Decree between EPA and NEDC. Catherine Creek (mouth to
Union Dam) is on the current 303(d) list for dissolved oxygen, pH, periphyton, phosphorus,
temperature, flow modification, and habitat modification.

The oxygen, pH, periphyton and phosphorus problems result, in part, from excessive nutrients being
contributed by a combination of point and non-point sources. The remaining issues are primarily non-
point source in origin and are inter-related with the nutrient concerns.

It is necessary to establish TMDLs for the Grande Ronde River and Catherine Creek in order to provide
a basis for point sources in the Grande Ronde River Valley to prepare facilities plans, reduce discharge
levels, and meet in-stream water quality standards.. Nonpoint sources will be addressed through an
advisory committee and water quality management plans (Facility Plan equivalent). It is also necessary
to establish schedules and expectations for the development and implementation of those plans. The
Grande Ronde River, Catherine Creek, and their listed tributaries must have TMDLs established in
order to restore beneficial use, comply with the Clean Water Act, and be removed from the 303(d) list.

Relationship to Federal and Adjacent State Rules

The Federal Clean Water Act Section 303 requires that Total Maximum Daily Loads (TMDLs) be
established for streams on the state’s 303(d) list. 40 CFR Part 130 establishes the program that
implements these requirements. Many stream segments in the Grande Ronde Basin are on the
current 303(d) [ist.
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The Oregon Forest Practices Act and its implementing rules establish best management practices to
prevent or reduce water pollution resulting from commercial forest operations statewide. The
Oregon Department of Forestry is the agency responsible for administering the forest practice
regulations.

Senate Bill 1010 provides authority to the Oregon Department of Agriculture to develop and

implement, in cooperation with local agencies, agricultural water quality management plans to help
reduce water poliution from agricultural sources and to improve overall conditions in specific areas.

Authority to Address the Issue

The Department of Environmental Quality’s statutory authority to address point and nonpoint source
water pollution are contained in ORS 468B.015 Policy; ORS 468B.030 Effluent Limitations; and
468B.035 Implementation of Federal Water Pollution Control Act.

Process for Development of the Rulemaking Proposal (including Advisory Committee and
alternatives considered)

Department staff in consultation with staff of the Grande Ronde Model Watershed, the cities of La
Grande and Union, EPA, and others developed the draft rule. The purpose of the public process and
the public hearing was to gather additional comments and suggested revisions to the draft rule and
draft water quality report prior to proposing a final draft for adoption. The text of the rule is
patterned, in part, after similar rules for other TMDL basins in Oregon. The instream nutrient
concentrations, however, are based on specific studies done on the Grande Ronde River and
Catherine Creek and on scientific literature related to algae growth.
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Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues Involved.

The Rulemaking proposal discussed what the proposed rulemaking would do: 1) set in-stream
concentration limits for nutrients in the Grande Ronde Valley, 2) establish a schedule for point
sources to complete plans and construct facilities to meet the requirements of the new in-stream
nutrient limits, and 3) set a time frame for developing water quality management plans to address
nonpoint source pollution. The water quality management plans envisioned in the rule are intended
to contain the elements specified in the Department’s Guidance For Developing Water Quality
Management Plans That Will Function As TMDLs For Nonpoint Sources so that beneficial uses will
be protected and the stream segments for which the plans are written can be removed from the
303(d) list. The rulemaking proposal included a Fiscal and Economic Impact Statement, a Land Use
Evaluation Statement, and the text of the proposed rule.

Attachment F of the rulemaking proposal, Water Quality Report — Grande Ronde River, discussed
the water quality concerns. It identified aquatic life and aesthetic quality as the beneficial uses most
at risk. Both are currently identified as “not supported.” This means that water quality standards
intended to protect those uses are being violated. The water quality report also identified the
parameters for which Catherine Creek and/or the Grande Ronde River are listed on the state’s 303(d)
list: Dissolved oxygen, flow modification, habitat modification, periphyton (attached algae), pH,
phosphorus, sediment, temperature, and water contact recreation. It discussed the large volume of
monitoring data that has been collected over the past seven years and how that data shows that both
point sources (two wastewater treatment plants and one industrial source) and nonpoint sources
(agriculture, urban, and forestry) contribute to the identified problems. The report discusses the very
low concentrations of nutrients that can be allowed if the periphyton growth, which drives the
dissolved oxygen and pH standard violations, is to be controlled by reducing nutrients alone. It also
discusses other factors that affect periphyton growth: availability of light, temperature, grazing by
fish and insects, substrate characteristics, stream volume and velocity. Because of the difficulty of
evaluating the combined effects of all of these factors, the report recommends an initial step of
adopting nutrient concentration limits that would, by themselves, limit the algae growth: 5
micrograms per liter orthophosphate and 40 micrograms per liter dissolved inorganic nitrogen. The
water quality report goes on to discuss the implications of these limits for point and nonpoint
sources.

Because of the restrictive effluent limits that result for point sources the proposed rulemaking would
likely result in a “no discharge” option during the summer months. Point sources will likely need to
design and install facilities capable of producing effluent for land application and/or storage during
the low river flow months. This will have the effect of completely removing point source
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contributions to water quality problems in Catherine Creek and the Grande Ronde River during the
low flow season.

Water quality studies have shown that control of point sources alone will not resolve all of the water
quality concerns in the Grande Ronde. Nonpoint sources have been shown to have significant
effects on water quality in the basin. With reference to nutrients specifically, 44 to 50+ percent of
the load within the valley originate from diffuse sources within the reach. Separating the total
nonpoint source load into source categories (agriculture, urban, residential, forestry, etc.) and
allocating available loads to different categories is neither practical nor necessary. Because of the
very low target concentrations of nutrients only very small pollutant loads can be allowed (less than
a pound per day of orthophosphorus and about 3 pounds per day inorganic nitrogen). Attempting to
allocate this small loading capacity among the sources would result in individual nutrient loads that
could not be measured. In addition the nonpoint sources also need to address the other parameters
on the 303(d) list. The recommended approach for addressing nonpoint sources is to develop water
quality management plans which strive to achieve the water quality standards and in-stream criteria
without allocating specific poliutant loads by source category. This will allow greater flexibility and
cooperation between sources and improve the likelihood of success.

Summary of Significant Public Comment and Changes Proposed in Response

During the public comment period comments were received from eight persons. Two comments
suggested that the Department should work closely with the local watershed council (Grande Ronde
Model Watershed) and use existing planning and assessment documents in the development of the
watershed management plans. The Department strongly agrees and intends to use that kind of
cooperative approach.

The Cities of Union and La Grande requested assurance that existing wastewater treatment facilities
planning documents would be acceptable. The Department has been in contact with staff from both
cities and believes that both are on track toward producing documents that can be approved. The
Department cannot, however, guarantee approval prior to submission of the final plans, public
comment, and staff review. The cities also indicated a desire that the timing for ceasing discharge
for the summer season be based on stream flow alone rather than on the month of the year, This
would allow flexibility to discharge later into the season if stream flow remains relatively high. This
is the Department’s intent. As long as flows remain above the specified criteria (15 cfs for Catherine
Creek, 200 cfs for the Grande Ronde River), and water quality standards are not being violated,
discharge would be allowed to continue.
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The Oregon Department of Fish and Wildlife suggested that increased river flow could be a cost
effective way of addressing some of the water quality issues and that DEQ should consider filing for
an instream water right. The Department agrees that flow is an important component in managing
water quality. The possibility of filing for instream rights will be discussed by the Department’s
Advisory Committee during the development of the water quality management plans.

The Oregon Department of Agriculture (ODA) commented that they, and potentially other
management agencies, would not be addressing flow in water quality management plans. Flow
meodification is one of the parameters for which the Grande Ronde and Catherine Creek is on the
303(d) list. To resolve this issue, DEQ intends to meet with ODA, the Oregon Water Resources
Department and other agencies to develop, over the next 18 months, a strategy for addressing issues
of stream flow. Specific reference to flow modification in the rule was deleted, however, and
replaced by a general reference to standards violations listed on the 303(d) list.

ODA also requested changes in the rule language relevant to development and approval of water
quality management plans. They suggest that the rule include a sentence and clarifications
indicating that agricultural water quality management plans will be developed consistent with ODA
rules and procedures. Changes were made to the rule language to address these concerns. DEQ and
ODA will need to work out specific procedures through interagency discussions over the next
several months.

The Weyerhacuser Company commented that they believe DEQ lacks the authority to require the
Oregon Department of Forestry (ODOF) to 1) participate in development of water quality
management plans, 2) review or approve forestry water quality management plans, 3) require
compliance with a management plan. The Company believes that if a forest operator is complying
with the forest practices regulations then they are considered to be in compliance with water quality
regulations. It suggest that a memorandum of understanding (MOU) between DEQ and ODOF,
which addresses procedures, be developed and signed prior to the adoption of this rule. The
Department agrees that the Forest Practices Act (FPA), administered by ODOF, is the regulatory
mechanism for control of forest activities related to water quality. Water quality management plans
that will qualify as TMDLs, however, must be specific to particular segments or subbasins, The
Department believes that ODOF shouid participate in the TMDL process, but that it must also be
consistent with State law, In addition, it is also important for ODOF to participate along with the
other management agencies so that opportunities for cooperation and basin specific tailoring of
implementation are not lost. To address this issue, the proposed rule was modified to cite current
statutory requirements relative to forest practices. In addition, the Department and ODOF will
develop a Memorandum of Understanding (MOU) that will address how forest practices will be
addressed in TMDLS. The Department does not, however, believe this MOU needs to be signed
prior to adoption of this rule.
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One person commented that “even though it has been proved that the temperature standard cannot be
met and that a new standard should be established ... the agency intends to persist.” The
Department has not received any information or documentation that has proved that the temperature
standard cannot be met. The current proposed rulemaking does not address the temperature standard
or revisions to it. The rule does include temperature in a list of eight parameters for which the
Grande Ronde and Catherine Creek are listed on the 303(d) list. All of these parameters must be
addressed in a TMDL in order to remove these streams from the 303(d) list. The Department has
indicated a willingness to work cooperatively with other agencies/entities to consider possible
alternatives to the temperature standard as long as beneficial uses are equally protected. The process
of identifying alternatives has only just begun and will continue for many months to a few years. In
any scenario, temperature or its replacement measure will need to be addressed in any TMDL for the
Grande Ronde River and Catherine Creek.

As a result of discussions with the Attorney General’s office concerning the public comments

received, substantial rewriting of section (1) (a) and (b) of the draft rule was done in order to clarify
intent. Sce Attachment E for detailed changes to the original proposed rule.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

Assuming the proposed rule is adopted as recommended, the Department will notify point sources by
letter of their obligations under the rule. DEQ staff will also personally contact each source.
Nonpoint source designated management agencies will be similarly contacted.

As soon as practicable, the Department will contact the Grande Ronde Model Watershed Council to
begin the process of impaneling a nonpoint source advisory committee.

As necessary and as appropriate, the Department will meet with all agencies to provide technical
assistance.

Concerning issues related to forestry and agricultural nonpoint source W(Q management plans, the
Department will begin negotiations with the Oregon Departments of Agriculture and Forestry. In
addition, the Department will begin discussing with the Oregon Water Resources Department, the
appropriate means for addressing flow modification.
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Recommendation for Commission Action

It is recommended that the Commission adopt the rule regarding establishment of Total Maximum
Daily Loads (TMDLs) for the Grande Ronde River and Catherine Creek to meet Water Quality
Standards including establishment of in-stream criteria for nuirients as presented in Attachment A of
the Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:

1. Legal Notice of Hearing

2. Fiscal and Economic Impact Statement

3. Land Use Evaluation Statement

4. Questions to be Answered to Reveal Potential Justification for Differing from
Federal Requirements

5. Cover Memorandum from Public Notice

Presiding Officer's Report on Public Hearing

Department's Evaluation of Public Comment

Detailed Changes to Original Rulemaking Proposal in Response to Public Comment
Rule Implementation Plan

Water Quality Report — Grande Ronde River

ITEOO

Reference Documents (available upon request)

Written Comments Received (listed in Attachment C)

Approved: //’/ :
Section: % / ,/ i .
Division: / e ek

Report Prepared By: Mitch Wolgamott
Phone: 541 278-4619 or 541 963-3177

Date Prepared:; September 3, 1997
DMW
FATEMPLATE\FORMS\EQCRULE.DOT 10/19/95




Agenda Item E, October 3, 1997 EQC Meeting
Attachment A: Rule Proposed for Adoption

Special Policies and Guidelines

340-41-745

(1) This rule establishes special policies and requirements for portions of Catherine Creek and
the Grande Ronde River. These waterbodies are currently listed as water quality limited and these rules
are intended to bring the waterbodies into compliance with standards for dissolved oxvgen. pH,
temperature, and bacteria. The rule provides for modification of waste water control facility plans,
development of water quality management plans, and establishment of instream concentration limits.
These measures are intended to control the growth of periphyton that is contributing to exceedances of the
instream water quality standards for pH and dissolved oxygen, The growth of periphyton is also affected
by other factors such as flow, temperature and sunlight.

{a) This rule applies to Catherine Creek from the City of Union to the Grande Ronde River (and
all tributaries that enter this sepment of the creek) and the Grande Ronde River from Five Points Creek to
its confluence with the Wallowa River (and all tributaries that enter this segment of the river),

(b) Except as provided below, no wastewater discharge or other activity is allowed if the
discharge or other activity will cause the following nutrient concentrations to be exceeded:

* Orthophosphate Phosphorus {(as P} Sug/L
* Dissolved Inorganic Nitrogen {ammonia + nitrite + nitrate, as N} 40ug/L.

(i) The concentrations do not become effective until Departm_ent—approved wastewater control
facility plans and water guality management plans are fully implemented or December 31, 2002, unless

otherwise extended by the Environmental Quality Commission for good cause.

(i} The Department can waive these nutrient concentration Himits when the Departinent

determines conditions are such that higher nutrient concentrations will not result in violations of Water
Quality Standards.

(c) Within one year of adoption of this rule, the Cities of La Grande and Union shall submit to the
Department a facilities plan describing how they will modify and upgrade their wastewater treatment
facilities by Pecember 31, 2002, to comply with this rule and all other applicable rules regarding the
treatment and disposal of wastewater. This facilities plan shall include a description of the present phvsical

and institutional infrastructure, all necessary intergovernmental agreements and approvals as appropriate,
time schedules for accomplishing goals including interim objectives, and a financing plan.

{d) Within one vear of adoption of this rule, Boise Cascade Corporation shall submit a facilities
plan which describes how wastewater discharges will be controlled at the Island City particle board plant

by December 31, 2002, to comply with this rule and all other applicable rules regulating waste discharge.

(e) In order to control nonpoint source pollution, the Department shall establish an advisory
committee to develop a process and time schedule for addressing nonpoeint source contributions to
identified water quality standards violations in the stream segments identified in this rule and for meeting
the in-stream nutrient criteria established in this rule, Within eighteen (18) months of the adoption of this
rule, Union County. the incorporated cities within the Grande Ronde Valley, and the Oregon Departments
of Agriculture shall submit a water quality management plan that describes how nonpoint source pollution
will be controlled by December 31, 2002 to reduce in-stream nutrient concentrations to achieve the criteria
established in this rule and to comply with in-stream water quality standards violations as listed on the
303(d) list. For Agricultural Water Quality Management Plans, plang shall be developed consistent with
OARs 603-90-000 through 603-90-050. Silvicultural activities shall be addressed pursuant to a QRS
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468B.110 and ORS 527.765 through 527.770 and consistent with a Memorandum of Understanding to be
developed between the QOregon Department of Forestry and the Department of Environmental Quality.

() The Department shall review amended facility plans, water quality management plans and
other measures undertaken in accordance with this rule to determine whether the plans and measures are
reasonably likely to assure that relevant water quality standards will be achieved. If a facility plan is
rejected, reasons shall be specified and a schedule for modification established. The Department shall

provide an opportunity for public comment and a hearing before submitiing plans or other measures to the
Environmental Protection Agency

(g} The Commission recognizes that it may take several years after full implementation before
water quality management plans become effective in reducing and controlling pollution. In addition, the
Commission recognizes that technology for controlling nonpoint source pollution is, in many cases, in the
development stages and that it may take one or more fterations before effective techniques are found. It is
possible that after application of all reasonable best management practices, the in-stream criteria
established in subparagraph (b) of this section cannot be achieved. In this regard, the Commissicn directs

the Department to work cooperatively with those nonpoint source entities that act in good faith to meet the
requirements of this rule. If a nonpoint source entity complies with its State-approved water guality

management plan, it will be deemed to be in compliance with this rule.
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TMDLS SUBMITTED TO EPA

North Coat Subbasins

Yambhill Subbasin

Klamath Basin, lost river subbasin

Umpgua Subbasins

Coos, coguille & Lower Umpaua subbasins
Umatilla subbasins

Grande ronde subbasins

mid coast subbasins

pudding subbasin

clackamas/sandy subbasin

trout creak sprague,

Williamson & Upper Klamath subbasins
Middle Rogue Applegate & Illinois subbasins
Sixes, lower rogue & Chetco subbasins

NF, MF John Day & Lower John Day subbasins
Powder subbasins,

Bully creek subbasin

11-97

COASTAL SALMON PLAN ELEMNTS

From 3 page document




STATE WIDE EFFORTS WORKPLAN

Activity

Project dates Accomplished X

OREGON PLAN

Lead

STATEWIDE PUBLIC QUTREACH

Letters to watershed councils, other local groups
Regular information sheets biweekly
Open House work sessions various locations
WEB page set up
WEB page maintenance volunteer identified

Advisory committees established

Science committee-Salmon plan

HSP advisory commifiee

9-97
8-97
11-97

X

STATE AGENCY STARTUP

New staff hired/trained
Initial State Agency coordination meeting
Update state agency coordination meeting
Guidance documents prepared

DEQ NPS

Ag Early Action Guidance for SWCD
Regional coordination meetings/all players

10-97
9-22-97
10-98

COORDINATION AGREEMENTS/EFFORTS

MOA/DEQ - AGRI

MOA/DEQ - ODF

MOA/AGRI - OSU Extension

Federal Agency commitment meeting
MOV/DEQ - USFS

MOA/DEQ & AGRI - BLM
MOA/AGRI-NRCS

MOA/WRD - BUREAU OF REC

11-97

RESOLUTION OF KEY ISSUES

Flow Modification, who & what
Legacy issues ODOT, ODF, USFS,BLM, COE
Subbasin advisory groups, relationships to
existing

watershed councils, SB1010 committees

GWEB EFFORTS

Listing of project by major category
prioritization criteria established

OTHER PARTNERS' REPORTS

Cattlemen association membership outreach
Oregonians for FS outreach efforts -
Environmental group outreach efforts




Attachment B: VSupporting Procedural Documentation
NOTICE OF PROPOSED RULEMAKING BEARING .

* Department of Environmental Quality _ -
OAR Chapter 340-41-745

DATE: TIME: LOCATION:
August 5, 1997 6:00 PM Union Soil and Water Conservation District, Conf. Rm.
10507 N McAlister Road, Island City, Oregon
HEARINGS OFFICER(s): " Dan Lobato
STATUTORY AUTHORITY: ORS 468B.015 Policy, ORS 468B.030 Effluent Limitations, ORS
468B.035 Implementation of the Federal Water Pollution control Act |
or OTHER AUTHORITY:
STATUTES IMPLEMENTED:

ADOPT: OAR 340-41-745
AMEND:; |
REPEAL:"

RENUMBER:
(prior approva] from Secretary of State REQUIRED)

AMEND & RENUMBER:
(prior approval from Secretary of State REQUIRED)

D4 This hearing notice is the initial notice given for this rulemaking action.
] This hearing was requested by mterested persons after a previous rulemaking notice.
i Auxiliary aids for persons with disabilities are available upon advance request.

SUMMARY:
This proposed rule would: 1) Establish in-stream concentration limits for nutrients in the
Grande Ronde River from the confluence with the Wallowa river upstream to Five Points Creek.
2) Establish a schedule for the cities of La Grande and Union to complete and implement facilities
plans to upgrade municipal wastewater treatment plants. 3) Establish a schedule and process for
developing water quality management plans for the control of nonpoint source pollution from
urban, agricultural, forestry, and other sources.

LAST DATE FOR COMMENT: August 8, 1997

AGENCY RULES COORDINATOR: Susan M. Greco, (503) 229-5213
AGENCY CONTACT FOR THIS PROPOSAL:  Mitch Wolgamott :

ADDRESS: , ~ 700 SE Emigrant, Suite 330, Pendleton, OR 97801
TELEPHONE: ' (541) 278-4619/1-800-452-4011

Interested persons may comment on the proposed rules orally or m writing at the hearing,. Written comments will

a@&insidered if regeived by the date indicated above.
(S M/cfu% é/’/}-/ 97

Signature

Date

Attachment B, Page 1




State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Rule Adoption to Establish In-stream Criteria for Nutrients in the Grande Ronde
- River-and Catherine Creek and Establish-Schedules for.the Development and
Implementation of Facilities Plans and Water Quality Management Plans.

Fiscal and Economic Impact Statement

Introduction

The proposed rule does three things that will have varying fiscal impact. First, the proposed rule would
establish instream nutrient concentration limits for the Grande Ronde River and Catherine Creek.
Second, it would require the Cities of La Grande and Union, and Boise Cascade Corporation to
develop facilities plans describing how they will modify and/or upgrade waste water treatment facilities
'to comply with the rule. There are costs associated with development of these facilities plans and there
will be significant costs associated with construction of the modifications or upgrades. It is impassible
to accurately predict what the final costs will be at this point because the cities have not completed the
facilities planning process and selected alternatives to construct. It is likely that the costs will be in the
millions of dollars. These costs will likely result in higher rates for wastewater treatment services being |
charged to residents connected to the system. The cities facilities plans, when completed, will include 2
financing plan that will provide more definitive information on the costs.

Third, the proposed rule would require the cities, county, and agriculture and forest industries to
develop and implement water quality management plans to address nonpoint source pollution
contributions to water quality standards violations. Costs will be associated with the implementation of
these plans. It is difficult to estimate what those costs will be at this point because the plans have not
yet been developed. It seems likely that nonpoint source control will rely heavily on vegetation
management and may result in the development of buffers along the river and streams. In that case, the
most significant costs in rural areas would likely be related to loss of agricultural production within
those buffers.

One can get a rough idea of the magnitude of these costs by calculating the value of a 25 foot buffer on
both sides of the Grande Ronde River and Catherine Creek from La Grande and Union to Elgin. That
area includes about 80 miles of mainstem stream, which equates to approximately 490 acres of buffer.
If one assumes that half of these acres are currently in irrigated agricutture and the remaining acres are

Attachment B, Page 2




equally split between pasfure and hon-irrigated agriculture, and further assume that the entire vz;lue of
the land would be lost, then we can calculate a conservative estimate (or over estimate) of the cost.
The calculation results in a value of $612,500 for the mainstem buffer from La Grande to Elgin.

Increasing the width of the buffer would obviously result in a proportionate increase in cost. There are,
of course, many more miles of tributary streams that are not accounted for here. On the other hand,
many miles of mainstern and tributary streams already have adequate vegetation and would not need to
be converted from current use. : .

In the cities, purchase of easements and increased ditch sizing and mamtenance to aﬂow for vegetation
growth and sediment trapping will be significant costs.

General Public

The most obvious fiscal impact of this rule on the general public in urban areas would be increased
sewer rates. The cities of La Grande and Union will need to pass bonds to pay for treatment plant
upgrades. Predicting the amount of those bonds prior to completion of facilities planning is not
possible but they are likely to be several million dollars. In order to repay these bonds sewer rates will
likely increase by 10 to 25 percent. In La Grande the current rate is $17.70. This would mean an
- increase of $1.70 to $4.40. This would generate from $80,000.00 to $210,000.00 dollars per year for
repayment of debt. Residents of the City of Union would likely face similar increases and potential
larger increases because of a smaller number of rate payers and parﬂmpanon mn grant programs that
could result in sewer rates as hlgh as $30.00 per month. .

In other cities facing similar TMDL challenges implementation of nonpoint source controls to improve
the quality of urban runoff has required the establishment of surface water management fees of $3.00
to $4.00 per month. This is i addition to the sewer fees.

Small Business

Small businesses that use city sewer services would see similar fiscal effects as those described for the
general public: Increased sewer rates and potential surface water management fees.

Agricultural operations will need to implement best management practices to reduce nonpoint source
pollution. The water quality management plan, which will more clearly define what those practices will
be, will not be developed until after the adoption of the proposed rule {which sets a schedule for
developing the management plans). The practices are likely to involve improvement of riparian
vegetation along the river and tributaries as needed. One way t0 estimate costs is to calculate the value
of near stream land and assume the entire value is lost and is therefore a cost to the operator. In fact,
there are alternative crops, riparian pastures, and intrinsic values so that the entire productive capacity
and value of the land would not be lost. But assuming a complete loss provides a simple, conservative
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estimate. A 25-foot buffer on both sides of a one-mile long stream segment amounts to apprommately
3 acres of land. At average fa1r market value the cost of that buffer would be;

For irrigated cropland $5400 per mile
For non-irrigated cropland ~ $2700 per mile
For pastureland $1500 per mile

Large Business -

Large businesses that discharge effluent to streams may need to treat or eliminate those discharges.
The Boise Cascade particleboard plant in Island City 1s the only business expected to be affected in this
way. Large businesses'that generate stormwater runoff are’ already required to comply with
stormwater permits and will not likely incur any significant additional cost.

Local Governmenis

The cities of La Grande and Union have already begun development of facilities plans for upgrading
their wastewater treatment plants. This process mvolves both staff time and consulting fees. La
Grande has already spent approximately $155,000 in anticipation of this rulemaking and expects to
need another $15,000 to $35,000 to complete the process. Both cities will then have to construct the
necessary treatment plant upgrades with costs in the millions of dollars. These costs may be partially
offset by grants and foans but substantial amounts of money will undoubtedly need to be raised through
bonds. The cost of repaying these bonds will likely be passed on to the ratepayers as discussed under
general public above.

City and Union County staff will need to participate in an advisory committee to develop the water
quality management plans for nonpoint source control. It is anticipated that this could take as much as
100 hours over he next 18 months. Staff from the Union Soil and Water Conservation District and
from the Grande Ronde Model Watershed Program are also anticipated to be involved in this effort.

County road ditches may be transporting significant amounts of sediment and mutrients to waters of the
state. It’s anticipated that changes in road ditch maintenance, vegetation maintenance, and road
shoulder maintenance may be necessary as a result of the water quality management plan. This could
lead to increases in these costs. On the other hand, maintaining vegetation along and in ditches by
doing less frequent “cleaning” and spraying could lead to cost savings. Union County estimates that
current spending on ditch mamtenance vartes from $25,000 to $50,000 dollars per year depending on
the weather.
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State Agencies

DEQ — The Department will be staffing the advisory committee working on the water quality
management plan, revising permits for points sources, working with City of La Grande on its surface
water management technical committee, and working with the Department of Agrculture on
development of rules for control of nonpoint source contributions from agricultural sources. This
effort could amount to nearly a full time eqivalent (FTE) over the next year and a half. It is anticipated
that this need can be covered with existing staff and assistance from new positions resulting from the
Governor’s Healthy Streams Initiative.

Other Agencies — The Oregon Department of Agriculture (ODA) will need to use a large portion of an
FTE in the development of rules implementing SB 1010 to control agricultural nonpomt source
pollution. This need will be covered by one of the new positions ODA is receiving through the
. Governor’s Healthy Streams Initiative. Some assistance will also likely be sought from the Oregon
Department of Forestry and the Oregon Department of Fish and Wildlife. There is some concern that
ODFW may need to identify additional resources to cover this need.

There will also likely be some fiscal effect on two federal agencies: Natural Resource Conservation
Service and US Forrest Service. '

Assumptions

Sewer rates in La Grande may increase by 10% to 25% ‘
There are app_roximately 4000 rate paying households in La Grande

1 mile = 5280 feet
1 square foot =2.3 X 107 acres

Approximate average fair market value, per acre, of agricultural {and in Union County:

Irrigated cropland $1800
Non-irrigated cropland $800 - $1000
Pasture - - $400 - $500

.Establishment of buffer areas results in complete lost of land value to operator.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel. There could be an increase in the systems development
charge for sewer hookup.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
_ For
Rule Adoption to Establish In-stream Criteria for Nutrients in the Grande Ronde
~.River.and.Catherine Creek.and Establish Schedules for the Development and
Implementation of Facilities Plans and Water Quality Management Plans.

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

~ The purpose of the proposed rule is to 1) Establish in-stream concentration limits for nutrients in
the Grande Ronde River from the confluence with the Wallowa River upstream to Five Points
Creek. 2) Establish a schedule for the cities of La Grande and Union to complete and implement
facilities plans to upgrade municipal wastewater treatment plants. 3) Establish a schedule and
process for developing water quality management plans for the control of nonpoint source
pollution from urban, agricultural, forestry, and other sources.

2. Do the propesed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No
a. Ifyes, identify existing program/rule/activity:
The Clean Water Act Section 303, Oregon Revised Statutes Chapter 468, and Oregon Administrative

Rules Division 41 contain provisions related to the development of Total Maximum Daily Loads
(TMDLs) and implementation plans to achieve the TMDLs on water quality limited stream segments.
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b. If yes, do the existing statewide goal compliance and local plan compatlblhty procedures
adequately cover the proposed rules?

Yes_ X No (if no, explain):

The TMDL implementation plan, or water quality management plan, may necessitate a change in land
use activities or practices. A designated local government is generally responsible for coordinating the
development of the plan-with affected local comprehensive plans. Evidence that the management plan
18, or will be, compatible with the local comprehensive plan must be provided before the Environmental

Quality Commission approves the management plan. ,

c. Ifno, apply the following criteria to the proposed rules.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination,

3. If the proposed rules have been determined a land use program under 2. above, but are not
subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Not appﬁcable.

Division Intergovernmental Cook@ >y Date
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1. "Are there federal requirements that are applicable to this situation? If so, exactly what
are they? :

Yes. The Clean Water Act (CWA) Section 303 requires Total Maximum Daily Loads
(TMDLs) be established as needed for streams on the state’s 303(d) list of water quality
limited waterbodies. 40 CFR Part 130 establishes the program that implements these
requirements. Many stream segments in the Grande Ronde Basin are on the current 303(d)
list. States or EPA can establish TMDLs. If the State fails to adopt TMDLs, EPA would
be required to do so. '

The rule being proposed by this action is not intended to impose more stringent -
requirements than would be otherwise imposed by federal rule. This mule is intended to
implement federal requirements for TMDLs. In fact, the rule being proposed herein
provides much more ﬂembﬂity than would likely occur if the TMDL was established by
EPA.

2. Are the applicable federal requirements performance based technology based, or hoth
with the most stringent controlling?

TMDLs are required when technology based controls on point sources are not sufficient,
by themselves, to meet water quality standards. Nonpoint source controls are usuaily
performance based.

3. Do the applicable federal requirements specifically address the issues that are of concern
in Oregon? Was data or information that would reasonably reflect Oregon's concern and
situation considered in the federal process that established the federal requirements?

The federal requirements were established to reduce waste discharges to surface waters
where technology-based controls are insufficient to meet in-stream water quality standards.
The federal requirements, therefore, provide the need to establish a TMDL, but are not
specific to any water body. The Department is unaware- if the process that developed the
Clean Water Act and its implementing regulations considered specific Oregon issues.
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4. Will the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting requirements
(within or cross-media), increasing certainty, or preventing or reducing the need for costly
retrofit to meet more stringent requirements later?

Yes. The proposed rule clarifies what the instream concentration targets for nutrients are.
The resulting permit limits will give the pomnt sources a level of certainty of what the
requirements will be and that they will not become more stringent. This will allow them to
complete facilittes planning and construct the necessary facilities to meet the requirements
of the permits. The proposed rule also clarifies which water quality standards the nonpoint
sources need to address, what needs to be contained in an acceptable water quality
management plan, and that an advisory committee process will be used in developing the
management plan.

5. . Is there a timing issue which might justify changing the time frame for imp!ementation of
federal requirements? ' ‘

Not to our knowledge.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable margin
for accommodation of uncertainty and future growth?

- Yes.

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Yes. One of the objectives of a TMDL is to equitably ailocate solutions to pollution
problems so that onme, or a few, regulated sources do not bear the fill burden. The
proposed rule clearly establishes that the nonpoint sources in the basin must address their
contributions to standards violations just as the permitted point sources do.

8.  Would others face increased costs if a more stringent rule is not enacted?
This rule is not more stringent than the federal requirements. In fact, it may provide more

flexibility than would occur if the rule was established by EPA instead of DEQ.

9.  Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable federal requirements? If so, Why? What is the
"compelling reason" for different procedural, reporting or monitoring requirements?

No.
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10, Is deinonstra'ted technology available to comply with the proposed requirement?

Yes, althoﬁgh in some cases the Best Management Practices (BMPs) for nonpoint source
control are still evolving, As a result, implementation may be iterative.

11. Will the proposed requirement contribute to the prevention of pollution or address a
- potential problem and represent a more cost effective environmental gain?

Yes. The BMPs for nonpoint source control and stormwater treatment emphasize

prevention by using alternatives to current practice or by intercepting poltution before it
enters waters of the state. This is usually more cost effective than clean-up after the fact.
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State of Oregoﬁ

Department of Environmental Quality Memorandum
Date: June 12, 1997
To: Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements - Rule Adoption to Establish
In-stream Criteria for Nutrients in the Grande Ronde River and Catherine Creek
and Establish Schedules for the Development and Implementation of Facilities -
Plans and Water Quality Management Plans. '

This memorandum contains information on a proposal by the Department of Environmental
Quality (Department) to adopt new rules/rule amendments regarding Total Maximum Daily Loads
(TMDLs) in the Grande Ronde River. Pursuant to ORS 183.335, this memorandum also provides
information about the Environmental Quality Commission’s intended action to adopt a rule.

This proposal would: 1) Establish in-stream concentration Iimits for nutrents in the Grande
Ronde River from the confluence with the Wallowa River upstream to Five Points Creek. 2)
Establish a schedule for the cities of La Grande and Union to complete and implement facilities
plans to upgrade municipal wastewater treatment plants. 3) Establish a schedule and process for
developing water quality management plans for the control of nonpoint source pollution from
urban, agricultural, forestry, and other sources. |

The Department has the statufory authority to address this issue under Oregon Revised Statues
(ORS) 468B.015 Policy, ORS 468B.030 Effluent Limitations, and ORS 468B.035
Implementation of the Federal Water Pollution Control Act.

~ What's in this Package?

Atiachments to this memorandum provide details on the proposal as follows:

Attachment A. The Legal Notice of the Rulemaking (required by ORS 183.335

Attachment B. The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment C. A statement providing assurance that thé proposed rules are consistent
with statewide land use goals and compatible with local land use
plans. , '

Attachment D. Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment E. Proposed OAR 340-41-743, the actual language of the proposed rule.

Attachment F. Draft Water Quality Report -- Grande Ronde River
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Memo To: Interested and Affected Public
June 12, 1997
Page 2

Hearing Process Details

The Department is conducting a public hearing at which comments will be accepted either orally
or in writing. The hearing will be held as follows:
Date: August 5, 1997 -
Time; 6:00 P.M.
Place: Union Soil and Water Conservation District, Conference Room
10507 N McAlister Road
Island City, Oregon

Deadline for submittal of Written Comments: August 8, 1997
‘Dan Lobato of DEQ;S Eastern Region W_ﬂl‘be the Presiding Officer at the hearing.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attn.: Dan Lobato,
700 SE Emugrant, Suite 330, Pendleton, Oregon 97801.

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be received
prior to the close of the comment period. The Department recommends that comments be
submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report, which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department-will review and evaluate the rulemaking proposal in light of all information

recetved during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments received.
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Memo To: Interested and Affected Public
June 12, 1997
Page 3

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is October 2-3, 1997. This date may be delayed if needed to provide
additional time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testimony at the
hearing or submit written comment during the comment period. Otherwise, if you wish to be kept
advised of this proceeding, you should request that your name be placed on the mailing list.

Background on Development of the Rulemaking Proposal
Why is there a need for the rule? '

The Grande Ronde River (Wallowa River to Five Points Creek) has been on the State’s 303(d) List of
Water Quality Limited Waterbodies for several years. It is on the.current 303(d) list as a result of
concerns for dissolved oxygen, pH, periphyton, phosphorus, water contact recreation, temperature,
flow modification, habitat modification, and sediment. It is also one of the eleven listed waterbodies
included in a 1987 TMDL Consent Decree between the U. S. Environmental Protection Agency (EPA)
and the Northwest Environmental Defense Center INEDC). Catherine Creek (mouth to Union Dam)
is on the current 303(d) list for dissolved oxygen, pH, penphyton, phosphorus, temperature, flow
modification, and habitat modification.

The oxygen, pH, periphyton and phosphorus problems result, in part, from excessive nutrients being
contributed by a combination of point and non-point sources. The remaining issues are primarily non-
point source in origin and are inter-related with the nutrient concerns.

It is necessary to establish TMDLs and waste load allocations (WLAs) for the Grande Ronde River
and Catherine Creek in order to complete permit modifications and allow sources to complete facilities
plans to address point source issues in the Grande Ronde Valley. Nonpoint sources will be addressed
through an advisory committee and water quality management plan (Facility Plan equivalent). The rule
establishes schedules and expectations for the development and implementation of those plans.
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Memo To: Interested and Affected Public ' :
June 12, 1997 '
Page 4

How was the rule developed

Department staff in consultation with staff of the Grande Ronde Model Watershed, the cities of
La Grande and Union, EPA, and others developed the draft rule. The purpose of this public
process and the upcoming public hearing is to gather additional comments and suggested revisions
to the draft rule and draft water quality report prior to final adoption. The text of the rule is
patterned, in part, after similar rules for other TMDL basins in Oregon. The instream nutrient
concentrations, however, are based on specific studies done on the Grande Ronde River and
Catherine Creek and on scientific literature related algae growth.

Copies of the documents relied upon in the development of this rulemaking proposal can be
reviewed at the Grande Ronde Model Watershed Office at 10901 Island Avenue, La Grande,
Oregon, the Union Soil and Water Conservation Office at 10507 N McAlister Road, Island City,
Oregon, the Department of Environmental Quality’s office at 700 SE Emigrant, Suite 330,
Pendleton, Oregon, or at the Department of Environmental Quality’s office at 811 SW 6th
Avemue, Portland, Oregon. Please contact Jackie Ray, at 541 278-4605, for times when the
documents are available for review.

Who does this rule affect including the public, regulated coInmMunity or other agencies, and
how does it affect these groups?

Cities, agricultural, industrial, and forestry operators in the Upper Grande Ronde River hydrologic
unit (up stream of the Confluence of the Wallowa River), Federal, Tribal, State, and local
agencies, citizens and activist groups concerned with water management in the Upper Grande
Ronde River.

How will the rule be impiemented

The Department will draft permits for the wastewater treatment plants for the cities of La Grande
and Union. A local advisory committee, made up of representatives of all the stakeholders (both point
and nonpoint sources), will be established. The advisory committee will develop a process and
schedule for addressing nonpoint source contributions and will provide advice and coordination on the
development of water quality management plans

The advisory committee will include representation of murnicipalities, Union County, agriculture,
forestry, tribes, environmental, community and business interests, state and federal government
agencies. Establishment of the committee will be done cooperatively with the Grande Ronde Model
Watershed that is already involved with watershed planning in the basin. There may be subcomimittees
that will address specific source categories or issues (i.e. agriculture, urban, forestry, SB 1010, pomt
source facilities plans). The full committee will insure coordination of efforts so that practices
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Memo To: Interested and Affected Public |
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implemented across the valley are as complementary as feasible. The advisory committee will also help
to insure that individual source categories management components fit together into a comprehensive,
area-wide management plan that addresses all of the identified parameters prior to submission of the
plan(s) for approval. The advisory committee may also make recommendations on a variety of issues
such as which, if any, of the smaller communities in the area need to have their own management plans,
what should be the boundaries of the overall management plan, how should point source controls relate
to nonpoint controls.

Are there time constraints

As currently drafted the rule allows one year from adoption for the completion of facilities plans
for point sources and 18 months for completion of water quality management plans for nonpoint
sources. Implementation of plans to comply with the rule and with water quality standards is to
occur by December 31, 2002.

Contact for more information

If you would like more information on this rulemaking proposal, or would like to be added to the
mailing hst please contact:

Mitch Wolgamott at:

Oregon Department of Environmental Quality
700 SE Emigrant, Suite 330

Pendleton, OR 97801

(541) 278-4619

or Mitch Wolgamott at:
c/o ODOT Region 5
3012 Island Avenue

La Grande, OR 97850
(541) 963-3177
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State of Oregon
Department of Environmental Quality Memorandum

Date: August 6, 1997

To: Environmental Quality Commission
From: Dan Lobato, Eastern Region, Water Quality Program
Subject: Presiding Officer's Report for Rulemaking Hearing
Hearing Date and Time: August 5, 1997, beginning at 6:00 P.M.
Hearing Location: Union County Soil and Water Conservation District, Conference

Room, 10507 N. McAlister Road, 1sland City, OR.
Title of Proposal: Grande Ronde River Water Quality Rule
The rulemaking hearing on the above titled proposal was convened at 6:15 P.M. People were asked to sign witness
registration forms if they wished to present testimony. People were also advised that the hearing was being
recorded and of the procedures to be followed.

9 people were in attendance, 2 people signed up to give testimony.

Prior to receiving testimony, Dick Nichols, Eastern Region Water Quality Manager, briefly explained the specific
rulemaking proposal, the reason for the proposal, and responded to questions from the audience.

Summary of Oral Testimony

. Ms. Patty Perry, Executive Director of the Grande Ronde Model Watershed Program, testified in favor of
the proposal. Ms. Perry testified that the Grande Ronde Model Watershed Program has requested “lead
agency” status in coordinating the development of water quality management plans in the Grande Ronde
basin. Specifically, the Watershed Program will work with DEQ to facilitate the formation of an advisory
committee to develop a process and schedule for addressing nonpoint source contributions and provide
advice on the water quality management plan for the basin.

In addition Ms. Perry recommended utilizing existing assessments and planning documents that are already
in piace to meet the criteria of a water quality management plan rather than beginning a new process.

Ms. Perry added that the Grande Ronde Model Watershed Board of Directors was prepared to be involved
and committed to working with the Department of Environmental Quality on the development of a water
quality management plan to address the TMDL’s for the Grande Ronde River basin,

. The Honorable Sue Briggs, Mayor of the City of Union, testified in favor of the proposal. Mayor Briggs
testified that the City of Union would want assurances from the DEQ that the planning documents
previously prepared (i.e., the Wastewater Facilities Plan and Wastewater Facilities Plan Update) already
meet the Draft Special Policies and Guidelines, OAR 340-41-745(1)(b), which require the submittal of
wastewater facilities plan within one year of rule adoption. Mayor Briggs cited the “significant amount of
time and money” already spent in developing the City of Union’s planning documents.

In addition, Mayor Briggs requested that the early summer “transition period” in the Draft Water Quality
Report be controlled solely by the Catherine Creek flow rate, irrespective of the month in which that flow
occurs. Mayor Briggs cited the potential of the flows to be sufficient in July, but as the draft Water Quality
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Memo To: Environmental Quality Commission
August 6, 1997

Presiding Officer's Report on

August 5, 1997 Rulemaking Hearing

Page 2

Report is currently written, the City of Union would not be allowed to discharge.

Mayor Briggs also testified that upon development of the TMDL’s that they assume the TMIDL’s wili be
incorporated into the City’s renewed NPDES permit. The city would like to reserve the right to offer
comments on the specific items included in the draft NPDES permit when it is issued.

Both individuals who testified provided written copies of their testimony. (see attachments)

Written Testimony

The following people handed in written comments but did not present oral testimony:

None

There was no further testimony and the hearing was closed at 6:45 P.M..

Attachment C, Page 2




Page 3

Presiding Officer’s Report on August 5, 1997 Rulemaking Hearing — Grande Ronde Water Quality Rule

Addendum: List of Persons Submitting Written Comments Prior to Close of Comment Period

The following persons submitted written comments on the Grande Ronde Water Quality Rule prior to the close of
the Comment period at close of business on August 8, 1997. Copies of all written coments are available on
request. Contact the DEQ Eastern Region Pendleton Office, 700 SE Emigrant, #330, Pendleton, OR 97801, 541-

276-4063.

Joseph A. Cavalier, P.E.

City Engineer

City of La Grande 800 X Avenue
La Grande, OR 97850

Scott Nebeker
1901 N. Fir St,
I.a Grande, OR 97850

Jeff Zakel

District Fish Biologist

Oregon Department of Fish and Wildlife
107 20* Street

La Grande, OR 97850

Ray Jaind!

Natural Resources Specialist
Oregon Department of Agriculture
635 Capitol Street NE

Salem, OR 97310-0110

Kevin Godbout

Oregon Environmental Affairs Manager
Weyerhacuser Company

Corporate Headquarters

Tacoma, WA 98477-0001

Sharon Beck
04841 Imbler Rd
Cove, OR 97824
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Attachment D
State of Oregon

Department of Environmental Quality Memorandum

Date: August 26, 1997

To: Environmental Quality Commission
From: Mitch Wolgamott, Eastern Region
Subject: Department’s Evaluation of Public Comment

As stated in the presiding officer’s report (attached), two people gave oral testimony at the
rulemaking hearing held on August 5, 1997. Prior to the close of the comment period six
additional written comments were received. The Department’s summary of issues raised during
public comment and a response to each issue is provided below. The Department’s response is
it bold.

Response to Oral Testimony

Patty Perry, Grande Ronde Model Watershed Program (GRMWP), Executive Director.

Ms. Perry testified that GRMWP has requested “lead agency” status in coordinating the
development of water quality management plans for control of nonpoint source (NPS)
pollution from urban, agricultural, forestry, and other sources. Several agencies will be
involved in developing water quality management plans. Lead agency for some
source categories is outside DEQ control. For example the Oregon Department of
Forestry is the designated management agency (DMA) for forestry and the Oregon
Department of Agriculture is the DMA for agricultural sources. These state
agencies may, at their discretion, designate local agencies as the lead in developing
subbasin specific plans. The Department has made a commitment to work
cooperatively with the GRMWP in the establishment and staffing of the advisory
committee that will provide coordination and advice on the development of the
water quality management plan(s). This cooperative effort has already begun. Ms.
Perry also suggested using existing planning and assessment documents as a starting
place in developing water quality management plans rather that starting over. The
Department strongly agrees with this approach and fally intends to make use of
existing documents.
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The Honorable Sue Briggs, Mayor.of the City of Union.

Mayor Briggs requested assurance from DEQ that planning documents already prepared
would meet the requirements of the proposed rule for submittal of a wastewater facilities
plan within one year of adoption. Based on drafts and discussions with eity staff and
consultants, Department staff believe that Union’s facilities planning is on track
toward an approvable document. However, a final facilities plan has not been
submitted, has not received public review, and has not been approved by the
Department. The Department is not in a position to guarantee approval prior to
public comment and staff review. Nevertheless, the Department intends to allow the
city to rely on existing documents and past efforts to the maximum extent possible.
Mayor Briggs also requested that the early summer transition period, when wastewater
treatment plant discharge to Catherine Creek would need to cease, be controlled by
stream flow alone, irrespective of month. That is the Department’s intent. Discharge
would be expected to cease when the flow falls below the stated criterion (15 cfs in
this case). Available data indicates that this would usually, but may not always,
occur sometime in June. Discharge could resume in the fall when the flow exceeds,
and the temperature falls below, the stated criteria (15 cfs and 12 C in this case).

Response to Written Testimony

City of La Grande

The City of La Grande submitted comments very similar to those discussed from the City
of Union above. They wanted assurance that work already completed on the City’s
facilities plan would be acceptable. As with Union, DEQ staff discussions with City
staff and consultants have been positive and appear to be leading to an approvable
facilities plan. However, until the final plan has been received, opened to public
comment and reviewed by DEQ staff, the Department cannot guarantee that it will
be approved. La Grande also questioned why July is identified as a no discharge month
while no discharge periods for June are based on flow. As with Union, the intent is that
the beginning of the no discharge period is based on flow. For the Grande Ronde
River the flow criterion is 200 cfs. Available data indicates that in most years the
flow will fall below that level in June. If the flow remains above the criterion into
July, and stream temperature remains low enough to allow discharge, then
discharge could continue until river flow falls below 200 cfs. If flow falls below 200
cfs earlier than June, then discharge would be expect to cease at that time. It must
be understood, however, that this discharge criteria is only intended to address
periphyton growth and its resulting impacts on pH and dissolved oxygen. In
achieving compliance with the temperature and ammonia-toxicity standard, the
City of La Grande may have to further restrict periods and rates of discharge than
is contemplated for the control of periphyton.
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Scott Nebeker

Scott Nebeker submitted comments in support of working with the Grande Ronde Model
Watershed Program to form an advisory committee to provide advice on the water quality
management plans for the basin. This is the Department’s intent and this cooperative
effort has already begun.

The Oregon Department of Fish and Wildlife

The Oregon Department of Fish and Wildlife(ODFW) pointed out that some forms of
agricultural production are compatible with the use of buffers for water quality
management, that there are potential economic benefits to restoring water quality and
fishery resources, and that steclhead spawn in the mainstems of the Grande Ronde River
and Catherine Creek in the valley in addition to the tributaries. The Department
concurs on all of these points. ODFW also points out that increased flow could be a cost
effective mechanism to address some water quality problems and suggests that DEQ
consider filing for instream water rights for pollution control. The Department agrees
that flow is an important component in managing water quality. Taking advantage
of opportunities to increase flow through efficiency improvements, conversion of
existing water rights to instream use through purchase, lease or donation, or
exchange of existing diversions for other water sources (e.g. municipal effluent),
could well be a cost effective approach to improving water quality (in conjunction
with source control). The Department is willing to consider application for an in-
stream water right, but believes it would be useful to have input from the Water
Quality Management Plan Advisory Committee on this issue before making
application.

The Oregon Department of Agriculture

The Oregon Department of Agriculture (ODA) suggests several changes to the rule
language and asks questions to clarify intent. First, with regard to section (d) of the draft
rule, they suggest deletion of the parenthetical statement in the second sentence which
indicates that a water quality management plan could be made up of individual plans.
DEQ’s intent with this statement was to indicate that, while it would be desirable to
have one management plan that covers all source categories, it would still be
acceptable for individual source categories (i.e. agriculture, forestry, urban) to
develop separate plans that could be packaged together. The statement will be
deleted, however. They ask whether the December 2002 deadline refers to achievement
of the criteria and water quality standards. It does not. The date refers to the time by
‘which a program to control nonpoint source pollution will be established and fully
implemented. The Department recognizes that it may take additional time to
achieve the water quality standards. The Department believes that paragraph (1)}(f)
of the proposed rule addresses this issue,
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The Department of Agriculture indicates that they will not address flow modification in their
water quality management plans and suggests that the reference to flow be deleted from the rule.
Flow modification is one of the parameters for which the Grande Ronde River and
Catherine Creek are placed on the 303(d) list. Therefore, flow must be addressed, to the
extent practicable, in any acceptable TMDL if the segment is to removed from the 303(d) list.
To resolve this matter, DEQ will meet with ODA, the Oregon Water Resources Department
and other agencies to develop, over the next 18 months, a strategy for addressing issues of
stream flow. Specific reference to flow modification in the rule was deleted, however, and
replaced by a general reference to standards violations listed on the 303(d) list. Finally, with
regard to section (d), ODA suggests the addition of the following statement at the end of the
section: “For Agricultural Water Quality Management Plans, plans shall be developed according
to OARs 603-90-000 thru 603-90-050.” The Sentence will be added.

With regard to section (e) of the draft rule, ODA believes the section, as originally
drafted, is not consistent with existing law for agricultural plans and suggests alternative
language that would indicate that the plans would be reviewed consistent with provisions
of ORS 568.930(3) and ORS 568.930(4). The concern appears to be with what agency
approves plans for the purpose of compliance with the TMDL provisions of the
Clean Water Act. Obviously the procedure used will need to be consistent with state
law. Details of how the an approval process will work to insure that a TMDL is
acceptable prior to submission to the Environmental Protection Agency will be
worked out over the next several months through discussion with ODA and DEQ
management. Discussions between DEQ staff and Assistant Attormey General Larry
Knudsen resulted in the following compromise language. Section (e), which
becomes section (f) in the revised rule, will be revised as follows: “The department
shall review amended facility plans, water quality management plans and other
measures undertaken in accordance with this rule to determine whether the plans
and measures are reasonably likely to assure that relevant water quality standards
will be achieved. If a facility plan is rejected, reasons shall be specified and a
schedule for modification established. The Department shall provide an
opportunity for public comment and a hearing before submitting plans or other
measures to the Environmental Protection Agency.”

With regard to section (f) of the draft rule, ODA suggests the word Department be
replaced with the word State so that the last sentence of the section reads as follows: “Ifa
nonpoint source entity complies with its State approved water quality management plan,
it will be deemed to be in compliance with this rule.” The change will be made.
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Weyerhaeuser Company

Weyerhaeuser Company made comments focused on schedule and process for developing
water quality management plans. Weyerhaeuser Company believes that DEQ lacks the
authority to 1) require the Department of Forestry (ODOF) to participate in the
development of water quality management plans, 2) review and approve forestry water
quality management plans, and 3) require compliance with a water quality management
plan. The Company points out that the Oregon Forest Practices Act (FPA) and its
implementing rules, administered by ODOF, specify best management practices (BMPs)
for forestry. If an operator is complying with those regulations they are considered in
compliance with water quality regulations. Further, if DEQ believes the FPA to be
insufficient, it must petition the Oregon Board of Forestry. Weyerhaeuser suggests that a
‘memorandum of understanding (MOU)} between ODOF and DEQ refining the regulatory -
process for inter-agency implementation of the forestry component for nonpoint source
TMDLs needs to be signed prior to the adoption of the proposed rule.

The Department agrees that it must petition the Oregon Board of Forestry if it finds
that the FPA is inadequate to protect water quality. The Department’s role in
regulating water quality issues relative to forest operations is established in ORS
468B.110. In addition, the Department is negotiating a Memorandum of
Understanding (MOU) with the Oregon Department of Forestry pursuant to ORS
468B.110. This MOU will define how forest operations will be addressed relative to
the establishment of total maximum daily loads. Because of this, the Department
has deleted the specific requirement that ODOF submit a water quality
management plan and added the following language to the rule: “ Silvicultural
activities shall be addressed pursuant to ORS468B.110 and ORS 527.765 through
527.770 and consistent with a Memorandum of Understanding to be developed
between the Oregon Department of Forestry and the Department of Environmental
Quality.”

Weyerhaeuser Company also was concerned that the proposed rule mandates that each
water quality management plan contain the information specified in DEQ’s water quality
management plan guidance. Since this guidance was not adopted through an appropriate
rule-making process, it has no enforceability. DEQ discussed this issue with its legal
counsel and agrees with this comment. The sentence has been deleted from the rule.

Sharon Beck

Ms. Beck suggests that it is important to distinguish between nonpoint sources and
background (natural) conditions. This distinction is addressed in the water quality
report. While the report does not quantitatively distinguish between the two, it
clearly established the presence of nonpoint source contributions in the discussion of
available monitoring data. In addition to documenting increasing pollutant
concentrations with decreasing river mile with in the valley and measuring nutrient
loading in seeps and groundwater drains along the river bank, estimates of nutrient

Attachment D, Page 5




loading showed more than 50 percent of nitrogen and 44 percent of phosphorus
originated from diffuse sources within the study reach. Less than 50 percent of
nitrogen and 32 percent of phosphorus originated from upstream. The remainder
was from an identified point source. Because the land within the study reach is
highly developed for agriculture and urban use, with no “natural condition”
remaining, it would be difficult to argue that the diffuse loading within the valley is
all natural.

An objection to the statement in the fiscal impact statement that agriculture will “need to
implement best management practices” is raised because the statement assumes that
agriculture causes pollution. The purpose of the fiscal impact statement is to
document that there will be costs associated with the implementation of the
proposed rule. It is impossible to address the possible costs to agriculture without
assuming that agriculture will participate in the program. The sources of pollution
in the Grande Ronde are addressed in the water quality report and the mechanisms
by which nonpoint sources, including agriculture, contribute are well documented
in the literature.

In reference to the discussion of fiscal impact on the Oregon Department of Agriculture
{(page 4 of the fiscal impact statement), Ms, Beck states that there is “no certainty that
there is any pollution caused by agriculture.” Again, the fiscal impact statement is
intended to discuss possible economic effects of the rulemaking. It is not the place
for technical documentation of causes and effects of pollution. The sources of
pollution in the Grande Ronde system are discussed in the water quality report.
The mechanisms by which agriculture can contribute pollution to streams are well
documented in the literature.

In reference to the Land Use Evaluation Statement Ms. Beck states that planning and
rulemaking should not proceed without “quality information about actual conditions in
the watershed.” The purpose of the land use statement is to identify how the
proposed rule may affect existing rules, programs or activities that are considered
land use programs. This attachment is not the place where conditions are
evaluated. The water quality report and its appendices contain information on the
water quality concerns, the available monitoring data and what that data shows.
The first element of the water quality management plans that will be developed as a
result of this rulemaking is a condition assessment and problem description. This
section of the water quality management plan will be based on existing information
and assessments compiled by the Grande Ronde Model Watershed Program, the
Union SWCD, the Watershed Health Program, and Forest Service planning
documents.

In reference to the draft rule it is stated that ‘even though its been proved that the
temperature standard cannot be met and that a new standard should be established ... the
agency intends to persist.” This proposed rule does not address the temperature
standard or revisions to it. The rule does include temperature in a list of eight
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parameters for which the Grande Ronde is listed on the 303(d) list. All of these
parameters must be addressed in the water quality management plan if it is to
qualify as 2 TMDL and resultf in removal of the river from the list. The Department
has not received information or documentation that has proved that the
temperature standard cannot be met. Nevertheless, the Department has agreed to
work cooperatively with other agencies/entities to consider possible alternatives to
the temperature standard as long as beneficial uses are equally protected. The
process of identifying and evaluating such alternatives has only recently begun and
will continue for many months. Temperature, or its replacement measure, in any
case, would need to be addressed in the water quality management plans under any
scenario.

With reference to the cover page of the water quality report, Ms. Beck requests that data
be provided to her that supports and quantifies the identification of ag, grazing, urban and
forestry as “known sources” of pollution. Pollution sources are discussed in the text of
the report and the appendices. As discussed in an earlier issue raised by Ms. Beck,
data clearly shows in an increase in pollutant levels with decreasing river mile. It is
the Department’s judgment that these increases are, in part, human-induced.
Quantification of the amount of pollution being contributed by each source
category, however, was not attempted. Such an attempt would be extremely
expensive and most likely futile. The Department’s approach is to recognize an
increase in pollutants, provide targets (in the form of in-stream nutrient criteria),
and use the development and implementation of water quality management plans by
appropriate agencies to reduced contributions of these pollutants to the river
system. The Department has developed several graphs of data at various river
locations that show the effect of increasing nutrients at various points along the
river. This information will be forwarded to Ms. Beck.

Finally, with respect to the Grande Ronde Water Quality Report, Ms. Beck states “This
document is so filled with poorly phrased and unfounded statements of opinion, and
general observations that do not apply to major parts of the watershed that I can only be
glad it is a draft and hopefully not going to be used in any way as supplemental to any
decision making process.” The Department disagrees. The report is based on several
years of intensive monitoring within the Grande Ronde Basin, data analysis,
computer modeling, and literature review. The report is specific to the Upper
Grande Ronde Subbasin. With respect to the nutrient discussions, the report is
specific to the Grande Ronde Valley portion of the subbasin. The general
dissatisfaction with the report expressed in the comment provides no specificity as to
what the objections are or how we might improve the report.
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Attachment E: Detailed Changes to Original Rulemaking Proposal in Response to Public Comment

¥k DRAFT *%*%% DRAFT ##%#* DRAFT **%% DRAFT *#*¥* DRAFT **¥* DRATFT ***
Redrafi date: 9/16/97

Special Policies and Guidelines
340-41-745

(1) _This rule establishes special policies and requirements for portions of Catherine Creek and

the Grande Ronde River. These waterbodies are currently listed as water quality limited and these rules

are intended to bring the waterbodies into compliance with standards for dissolved oxygen, pH
temperature, and bacteria. The rule provides for modification of waste water control facility plans,

development of water quality management plans, and establishment of instream concentration limits.
These measures are intended to control the growth of periphyton that is confributing to exceedances of the
instream water quality standards for pH and dissolved oxyeen. The growth of periphyton is also affected
by other factors such as flow, temperature and sunlight.

(a) This rule applies to Catherine Creek from the City of Union to the Grande Ronde River (and
all tributaries that enter this segment of the creek) and the Grande Ronde River from Five Points Creek to

its confluence with the Wallowa River (and all tributaries that enter this segment of the river).

(b)_Except as provided below, no wastewater discharge or other activity is allowed if the
discharge or other activity will cause the following nutrient concentrations to be exceeded;

* Orthophosphate Phosphorus (as P) Sug/L
* Dissolved Inorganic Nitrogen (ammonia -+ nitrite + nifrate, as N) 40ug/L,

{1} The concentrations do not become effective until Department-approved wastewater control
facility plans and water quality management plans are fully implemented or December 31, 2002. unless
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otherwise extended by the Environmental Quality Commission for good cause.
(ii) The Department can waive these nufrient concentration limits when the Department

determines conditions are such that higher nutrient concentrations will not result in violations of Water
Quality Standards.

{bc) Within one year of adoption of this rule, the Cities of La Grande and Union shall submit to
the Department a facilities plan describing how they will modify and upgrade their wastewater treatment
facilities by December 3 1, 2002, to comply with this rule and all other applicable rules regarding the
treatment and disposal of wastewater. This facilities plan shall include a description of the present physical
and institutional infrastructure, all necessary intergovernmental agreements and approvals as appropriate,
time schedules for accomplishing goals including interim objectives, and a financing plan.

(ed) Within one year of adoption of this rule, Boise Cascade Corporation shall submit a facilities
plan which describes how wastewater discharges will be controlled at the Island City particle board plant
by December 31, 2002, to comply with this rule and all other applicable rules regulating waste discharge.

(de) In order to control nonpoint source pollution, the Department shall establish an advisory
committee to develop a process and time schedule for addressing nonpoint source contributions to
identified water quality standards violations in the stream segments identified in this rule and for meeting
the in-stream nutrient criteria established in this rule. Within eighteen (18) months of the adoption of this
rule, Union County, the incorporated cities within the Grande Ronde Valley, and the Oregon Departments
of Agriculture and-Ferestry shall submit a water quality management plan Gwtich-may-be-made-up-of
individual-plans) that describes how nonpoint source pollution will be controlied by December 31, 2002 to
reduce in-stream nutrient concentrations to achieve the criteria established in this rule and to will comply
with -the in-stream water quahty standards violations listed on the 303( d) list, —fer—drsselved—ex—ygen—pH—

=

Agrlcultural Water Ouahty Management Plans plans shall be deveioped con51stent wn:h OARs 603 90-000
through 603-90-050. Silvicultural activities shall be addressed pursuant to ORS 468B.110 and ORS
527.765 through 527.770 and consistent with a Memorandum of Understanding to be developed between
the Oregon Department of Forestry and the Department of Environmental Quality,

(eD)_The Department shall review amended facility plans. water quality management plans and
other measures undertaken in accordance with this rule to determine whether the plans and measures are

reasonably likely to assure that relevant water quality standards will be achieved. If a facility plan is
rejected, reasons shall be specified and a schedule for modification established. The Department shall

provide an opportunity for public comment and a hearing before subnnttmg plans or other measures to the

Env1r0nmental Protection Agencv

(fg) The Commission recognizes that it may take several years after full implementation before
water quality management plans become effective in reducing and controlling pollution. In addition, the
Commission recognizes that technology for controlling nonpoint source pollution is, in many cases, in the
development stages and that it may take one or more iterations before effective techniques are found. It is
possible that after application of all reasonable best management practices, the in-stream criteria
established in subparagraph (ab) of this section cannot be achieved. In this regard, the Commission directs
the Department to work cooperatively with those nonpoint source entities that act in good faith to mest the
requirements of this rule. If a nonpoint source entity complies with its Department State-approved water
quality management plan, it will be deemed to be in compliance with this rule.
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Attachment F
State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Rule Adoption: Establish Total Daily Loads (TMDLs) for the Grande Ronde River and Catherine
Creek to Meet Water Quality Standards Including Establishment of In-Stream Criteria

Rule Implementation Plan

Summary of the Proposed Rule

‘The proposed action would do three things: 1) Establish in-stream nutrient concentration limits
(ortho-phosphorus 5 ug/1. and Inorganic nitrogen 40 ug/L). 2) Establish a schedule giving the
point sources (cities of I.a Grande and Union and Boise Cascade Corp.) one year from rule
adoption to complete facilities plans and until December 31, 2002 to complete upgrades. 3)
Establish a schedule giving nonpoint sources 18 months from rule adoption to complete water
quality management plans that address all of the parameters on the 303(d) list and until December
31, 2002 to have the plans fully implemented (this does not mean standards would all be achieved
by 2003. It does mean that a program to achieve standards is in place and being implemented by
that time.) Parameters to be addressed include: dissolved oxygen, pH, periphyton algae,
phosphorus, sediment, temperature, water contact recreation, flow modification, habitat
modification.

Proposed Effective Date of the Rule

Upon adoption.

Proposal for Notification of Affected Persons

Department staff have already been in contact with affected parties. After adoption of the rule
Department staff will notify the Cities of La Grande and Union of the EQC action. Department
staff will also notify agencies and other entities that will need to develop water quality management
plans. The Department will be establishing an advisory committee to assist with the development
of the management plans soon after adoption of the rule. The advisory committee will be made up
of persons representing the responsible management agencies/entitics as well as other affected
inferest groups. Lefters of appointment will written to the prospective advisory committee
members.
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Proposed Implementing Actions

The Department will draft permits for the wastewater treatment plants for the cities of La Grande
and Union. A local advisory committee, made up of representatives of all the stakeholders (both
point and nonpoint sources), will be established. The advisory committee will develop a process
and schedule for addressing nonpoint source contributions and will provide advice and
coordination on the development of water quality management plans. '

The advisory committee will include representation of municipalities, Union County, agriculture,
forestry, tribes, environmental community and business interests, state and federal government
agencies: LEstablishment of the committee will be done cooperatively with the Grande Ronde
Model Watershed that is already involved with watershed planning in the basin. There may be
subcommittees that will address specific source categories or issues (i.e. agriculture, urban,
forestry, SB1010, point source facilities plans). The full committee will insure coordination of
efforts so that practices implemented across the valley are as complementary as feasible. The
advisory committee will also help to insure that individual source category management
components fit together into a comprehensive, are-wide management plan that address all of the
identified parameters prior to submission of the plan(s). The advisory committee may also make
recommendations on a variety of issues such as what should be the boundaries of the overall
management plan, and how should point source controls relate to nonpoint source controls.

Proposed Training/Assistance Actions
Existing staff have experience with writing NPDES permits, orders, NPS management plans, and
implementation of TMDLs. No additional training should be necessary unless there are staff

changes. Department staff will provide assistance to the advisory committee during development
of water quality management plans.
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Water Quality Report - Grande Ronde River

WQ CONCERNS AT A GLANCE:

Water Quality Limited?
Segment Identifiers:

Parameters of Concern:
Uses Affected:;

Known Sources:

Yes

Grande Ronde River, 31=GRAN(082

Catherine Cr. mouth to Union dam, 31D-CATHO

Dissolved Oxygen, Flow, Habitat, Periphyton, pH, Phosphorus,
Sedimeni, Temperature, Water Contact Recreation

Anadromous Fish Passage, Salmonid Fish Rearing, Resident Fish &
Aquatic Life, Aesthetics

Point Scurces -- Sewage Treatment Plants and Industries

Nonpoint Sources -- Agriculture, Grazing, Urban, Forestry

Revision Date: 6/12/97

Attachment H Page 1




DRAFT Water Quality Report -- Grande Ronde River

Water Quality Report - Grande Ronde River
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1. BACKGROUND INFORMATION

The Grande Ronde River Basin is located in northeastern Oregon and southeastern Washington. The
river drains a total area of 5,300 square miles and is a major tributary to the Snake River. The area of
concern here includes lands draining to the Grande Ronde River from its confluence with the Wallowa
River upstream to Five Points Creek and Catherine Creek from its mouth to Union Dam, This includes
the area commonty referred to as the Grande Ronde Valley, which covers approximately 360 squaré miles
and is wholly contained within the Upper Grande Ronde River Hydrologic Unit Area in Union County,
Oregon. The valley is surrounded by the Blue Mountains on the north, west and south, and the Wallowa
Mountains to the east. The river originates in the Elkhorn Range (an extension of the Blue Mountains)
and enters the valley from the west at the City of La Grande. An artificial channel, the State Ditch,
captures the entire flow of the river at approximately river mile 150, flows five miles in a northerly
direction and rejoins the river channel at approximately river mile 119.5, A major tributary, Catherine
Creek, originates in the Wallowa Mountains, enters the valley at the town of Union, and enters the old
Grande Ronde River channel at approximately river mile 140 in the middle of the valley. The creek then
flows through the old river channel to its confluence with the State Ditch. The river leaves the valley at
Rhinehart gap to the north (approx. RM 106).

Elevations in the valley vary between approximately 2,700 and 2,800 feet. Slopes within the valley are
gentle but the surrounding mountains are quite steep. The climate of the Grande Ronde Valley is
characterized by warm, dry summers and cold, moist winters. Average annual precipitation in the valley
ranges from 12 to 25 inches and occurs mainly as rain or rapidly melting snow. Precipitation tends to be
greater at the north end of the valley, relative to the south, due to prevailing winds from the southwest.
Precipitation at higher elevations, upstream of the valley, is much greater and occurs primarily as snow.
Rain-on-snow events at mid-elevations (3,000-5,000 ft.) can lead to large runoff events that increase peak
flows, sediment input, and flooding in the valley.

The valley is almost entirely in private ownership. The rest of the basin is comprised mostly of public
lands.. While the valley constitutes less than seven percent of the land in the basin, it contains most of the
human population (more than 60 percent) and the vast majority of the crop agriculture in the basin.
Forestry and grazing tand uses occur throughout the basin. The valley is surrounded by steep mountain
slopes that are mostly forested except on the dry south facing slopes.  The La Grande wastewater
treatment plant, which also serves the City of Island City (combined population approx. 12,900) is the
only major permitted point source of wastewater discharged to the Grande Ronde River. The City of
Union (population 1915) also has a wastewater treatment plant (minor permit) that discharges into
Catherine Creek. The City of Elgin has a wastewater treatment plant but it does not discharge during
summer low flow months, There are four additional incorporated cominunities within the valley: Cove
{(pop. 545), Imbler (pop. 311), Island City (pop. 825), and Summerville (pop. 145). Management
activities in both the urban and rural areas contribute nonpoint source pollutant loads to the river and
tributaries within the valley.

2. WATER QUALITY CONCERNS

During the dry low flow season both the Grande Ronde River and Catherine Creek support excessive
growth of periphyton (algac which are attached to the streambed). The growth of the algae, through
photosynthesis and respiration, causes large daily fluctuations in both dissolved oxygen concentration and
pH of the water. This effect is the result of the net consumption of carbon dioxide (leading to an increase
in pH) and production of oxygen during the day as a result of photosynthesis. At night, when
photosynthesis is not occurring, there is a net production of carbon dioxide and consumption of oxygen as
a result of respiration and decay. This can lead to very high pH and supersaturation of the water with
oxygen in the late afternoon. By morning the pH has returned to near normal but the dissolved oxygen
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content of the water has often crashed to very low levels that are unhealthy for fish and other aquatic life.
This has led to violations of the state’s water quality standards for both pH and dissolved oxygen.

The abnormally high growth rate of the periphyton is influenced by a number of factors including water
‘temperature, availability of sunlight, and availability of nutrients (primarily inorganic nitrogen and
phosphorus). Grazing of the periphyton mat by invertebrates and fish also has an effect on biomass and
production. Nutrients that enter the river from both point and nonpoint sources of pollution contribute to
the excessive algae growth and therefore contribute to the water quality standard violations. In Catherine
Creek, standards for ammonia toxicity are also violated when the temperature and pH are high.

Beneficial Uses Affected

The designated beneficial uses of the waters of the Grande Ronde Basin are identified in Oregon
Administrative Rules (OAR 340-41-722 Table 13). Oregon’s 1994 Water Quality Status Assessment
Report (305(b) Report) lists those streams where data indicates beneficial uses are not fully supported.
The beneficial uses found to be most at risk in the Grande Ronde Valley are aquatic life and aesthetic
quality. Both are listed as “not supported.”

DEQ’s 1994/1996 303(d) List Of Water Quality Limited Waterbodies lists Catherine Creek, mouth to
Union dam, for the following parameters: Dissolved Oxygen (June through October), Flow Moedification,
Habitat Modification, Periphyton (summer), pH (summer), Phosphorus (summer), and Temperature
{(suminer). :

The Grande Ronde River, from the confluence of the Wallowa River to Five Points Creek, is listed for:
Dissolved Oxygen, Flow Modification, Flabitat Modification, Periphyton (summer), pH (summer),
Phosphorus (summer), Sediment, Temperature (summer), and Water Contact Recreation (Fall throngh
Spring). (This TMDL report focuses primarily on the portion of the river within the Grande Ronde Valley
where the most severe water quality problems occur.)
Salmonid species of concern in'the Grande Ronde Basin include anadromous populations of chinook
salmon and steelhead, and resident bull trout. The spring chinook are currently listed as endangered
under the Endangered Species Act. The bull trout was reviewed for listing by the U.S. Fish and Wildlife
Service and was determined to be “warranted” in February of 1995, All of these species use the Grande
Ronde River and Catherine Creek in the valley for rearing and migration corridors. Steelhead spawn in
some of the smaller tributaries in the Grande Ronde Valley.

Applicable Water Quaiity Standards

Water quality standards for the Grande Ronde Basin are specified in Oregon Administrative Rules (OAR
340-41-725)

Dissolved oxygen (or DO) is a critical parameter for the protection of salmonid spawning, rearing and
distribution. DO was one of the first measures chosen for protecting water quality. Salmenid species,
especially the juvenile stages, are the most sensitive beneficial use affected by PO, The current standard
for dissolved oxygen in the Grande Ronde River Basin became effective July 1, 1996, The standard sets a
concentration of 8.0 mg/L as an absolute minimum for waterbodies that provide cold-water aquatic life.
‘When local conditions of barometric pressure, altitude, and temperature preclude attainment of 8.0 mg/L,
DO shall not be less than 90 percent of saturation. In salmonid spawning areas, during the period of
spawning, DO shall not be less than 11 mg/L or 95 percent of saturation when local conditions preclude
attainment of 11 mg/L.

High pH levels cause increased fish mortality and can increase the toxicity of other poliutants. Spawning
and rearing of salmonid fish species are the most sensitive beneficial uses affected by pH. Values of pH
outside the range in which the species evolved can result in both direct and indirect toxic effects. Direct
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effects interrupt ion transport across cell membranes. Indirect effects occur when fluctuations in pH affect
the availability and toxicity of metals, ammonia and other ions in the water column. The pH standard for
the Grande Ronde Basin is a minimum of 6.5 and maximum of 9.0.

Warm water temperature is detrimental to cold water adapted aquatic life, Compliance with the state
water quality standard for temperature requires implementation of a water quality management plan to
control human caused warming when the seven day average of the daily maximum temperature exceeds
64 degrees Fahrenheit. If an approved plan has been developed and is being implemented then the
responsible parties are in compliance with the regulation even if the measured temperature continues to be
above 64 degrees. Implementation is iterative, however, and plans may be modified over time as new
information becomes available.

Additional Water Quality Concerns

While violations of the dissolved oxvgen and pH standards are the primary concerns for which Total
Maximum Daily Loads (TMDLs) for nutrients will be set, there are additional concerns in the Grande
Ronde Valley and the rest of the upper Grande Ronde subbasin. These include temperature, sediment,
bank stability, fish habitat and bacteria.” All of these concerns are related. For example, increased
temperature leads to increased rates of algae growth. Exposure to full sun increases both temperature and
photosynthesis. Sediment often carries associated nutrients. Decreased bank stability leads to increased
sediment loads and often leads to wider, shallower channels which means less fish habitat and increased
exposure to solar radiation. Good fish habitat is often associated with shade. Fecal bacteria is almost
always associated with increased nutrient loads,

As a result of these relationships, it is the intent of the Oregon Department of Environmental Quality
(DEQ) that implementation plans for achieving the TMDLs will give preference to practices that will lead
to improvements in all of these concerns, rather than focusing on nutrient control alone (or any other
single parameter). This is in keeping with the intent of the Clean Water Act to enhance biological
integrity in addition to addressing chemical and physical measures of water quality.

‘Available Monitoring Data

The Oregon Department of Environmental Quality has monitored ambient water quality in the Grande
Ronde Valley for many years. Because of the concerns related to dissolved axygen and pH, more focused
monitoring studies were done in 1991 and 1993 and a more extensive study was done in 1992. When
dissolved oxygen and pH problems occur simultancously eutrephic conditions are suspect. For this
reason, these studies focused on nutrient concentrations, establishing diurnal trends (water quality
fluctuations in a 24 hour period), and productivity of algae.

Synoptic surveys were conducted. These studies collected water quality samples at numercus sites spread
throughout the valley with samples collected on the same day to study how the water quality changed from
upstream conditions as it traveled through the valley. Some sites were equipped with data recording
equipment which monitored air temperature, water temperature, disselved oxygen, pH, and depth (from
which flow can be calculated) continuously for several days at a time, This provided information on how
water guality changed throughout a single day and from one day to another. Mixing zone studies were
done to determine how the effluent from sewage treatment plants in Union and La Grande mixed with the
receiving water. Samples were taken from groundwater seeps in the river bank to determine the quality of
the water entering the river from shallow groundwater. In all, DEQ has collected water quality data from
meore than 75 sites in the valley on the Grande Ronde River and Catherine Creek. This does not include
additional monitoring data collected on smaller tributaries and sites upstream and downstream of the
Grande Ronde Valley. Results of some of DEQ’s monitoring efforts are presented in;

Appendix A, Baumgartner, 1993, Synoptic Survey 9/15/92, Grande Ronde River and Catherine Creeks,
DEQ Memo to File
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Appendix B, Baumgartner, 1993, Data Summary Grande Ronde Productivity, DEQ Memo to File

Appendix C, DEQ, 1993, Progress Report, 1992 Field Sampling Season ODEQ Grande Ronde River
Study

Appendix D, Baumgartner, 1994, Grande Ronde Survey, 1993, DEQ Memo to File

The analyses presented in these Appendices document significant notrient loading from both point and
nonpaint sources. Point source loads can be measured directly. Their effect on in-stream concentrations
1s also relatively easy to demonstrate. The La Grande wastewater treatment plant, for example, clearly
acts to increase both ortho-phosphorus and total phosphorus as can be seen by much lower concentrations
immediately upstream as compared to downstream of the discharge. Violations of water quality standards
for pH and dissolved oxygen occur upstream of the treatment plant discharge but become more frequent
and severe downstream of the discharge.

In Catherine Creek the effect of the treatment plant discharge is very clear and is very much related to
flow in the creek. In late summer of 1992 flow above diversions was measured at 21 cubic feet per second
{CFS). Downstream of Union, below diversions, flow was measured near 1 CFS. This indicated littie or
no flow in some sections of the' creek and provided very littte dilution of Union’s treatment plant effluent.
Dissolved oxygen and pH standard violations do not occur above the treatment plant ontfall and nutrient
concentrations are low. Below the outfall nutrients increase and water quality standard violations occur.

Nonpoint source (INPS) contributions are usually demonstrated less directly. On the Grande Ronde River, -
increases in nitrate-nitrogen upstream of the La Grande wastewater treatment plant discharge, and again
well below the discharge, indicate a NPS origin, Alkalinity, dissolved solids and five day biochemical
oxygen demand (BOD;) all increased consistently with decreasing river mile from river mile 160 to river
mile 130, again indicating a diffuse nonpoint origin, Measurement of nutrient concentration in seeps in
the river bank, and in one case from an apparent groundwater drain, demonstrate in several cases in-
coming shallow groundwater with higher nutrient concentration than the river itself. This indicates a
diffuse origin without identifying a specific source. In 1993, estimates of nutrient loading in the river
reach from just above La Grande down to the treatment plant outfall found more than 50 percent of nitrate
+ nitrite-nitrogen loads were originating from diffuse sources within the reach. Less than 50 percent was
coming inte the valley from upstream and only a negligible amount was from a minor point source (Boise
Cascade particle board plant). For ortho phosphorus, 44 percent originated from diffuse sources within
the reach, 32 percent was coming from upstream, and 18 percent from the point source.

Diurnal variation in ambient nitrogen concentration indicates that nutrients are being consumed by
periphyton during the day. Greater concentration of nutrients in the winter is consistent with the notion
that reduced sunlight and temperature restrict the algae growth. The studies confirmed literature reports
that very low concentrations of nutrients support increased periphyton growth. Literature indicates that
the orthophosphate concentration needed to saturate a thick periphyton mat can be low; in the range of 10
to 20 ug/L (0.01 t0 0.02 mg/L). Nitrogen saturation can occur at dissolved inorganic nitrogen
concentrations as low as 75 ug/L. As a result of these low saturation concentrations even small sources of
nutrients can result in significant increase in periphyton biomass. This makes it difficult, if not
impossible, to limit periphyton biomass by manipulating permitted nutrient point sources alene.

In addition to DEQ’s monitoring efforts, the City of La Grande has collected data from waters passing
through the city and the Union Soil and Water Conservation District, in cooperation with the Grande
Ronde Model Watershed Program, has begun collecting data from additional sites in the valley.
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3. POLLUTION SOURCES

Water quality in the Grande Ronde Valley is affected by both point source and nonpoint source
discharges. Point sources include municipal sewage treatment plants and industry, Nonpoint sources
include non-permitted urban storm drain discharges and both surface and subsurface nunoff from
agriculture, forestry and wrban activities.

Point Sources

Permitted point sources in the Grande Ronde River Basin are regulated by either individudl or general
National Pollutant Discharge Elimination System (WPDES) permits or by Water Pollution Control
Facilities (WPCF) permits. WPCF permits do not allow direct wastewater discharge to surface waters,
The City of La Grande wastewater treatment plant is the only major NPDES permitted point source
discharging to surface water in the Grande Ronde Valley, In addition, there are five minor point source
permits: The City of Union wastewater treatment plant, Boise Cascade (2 plants), Flestwood Trave!
Trailers, and Union Pacific Railroad. There are no permitted point sources discharging effluent upstream
of the Grande Ronde Valley.

The wastewater treatment plants (WTP) for the cities of La Grande and Union have been shown to be
major contributors to nutrient loads in the Grande Ronde River and Catherine Creck, respectively, In the
case of the La Grande plant, violations of water quality standards occur upstream of the effluent discharge,
but violations are much more severe and frequent downstream of the outfall as a result of the nutrient load
contributed by the plant, In the case of Unicn, violations of standards for dissolved oxygen and pH are
generally not seen above the treatment plant discharge. Violations begin to occur immediately below the
discharge and continue all the way to the confiuence with the Grande Ronde. The Boise Cascade Particle
Board plant has been shown 1o be a minor, but not insignificant, contributor to nutrients in the Grande
Ronde River. :

Nenpoint Sources

Because of their diffuse nature, nonpoint source loads are much more difficult to quantify. It has,
however, been well demonstrated that nonpoint source nutrient loads have a significant effect on water
quality in the Grande Ronde River. This is particularly true for the reach extending from approximately
river mile 160 (just upstream of La Grande) down to the wastewater treatment plant discharge (Pierce
Lane). Direct documentation of NPS effects downstream of the City of Union treatment plant discharge
on Catherine Creek is more difficult because of the effects of the effluent discharges. But the existence of
nonpoint source inputs is certain and existing data indicates that violations of water quality standards will
centinue 10 occur, even if point source loads are eliminated, unless nonpoint source loads are also reduced.

Nonpoint source discharges in the Grande Ronde Valley come from g variety of rural and urban sources,
Some best management practices have been identified and/or implemented. The City of La Grande has
begun work on a surface water management plan which should help to address nonpoint source loads
from the city. The Grande Ronde Model Watershed Program and Union SWCD along with the Natural
Resource Conservation Service have sponsored projects which will have some effect on reducing NPS
pollution in rural portions of the valley. Not all nonpoint sources have been identified or addressed.
Potential sources include erosion, removal of vegetative cover (especially deep-rooted, woody vegetation
which can intercept nutrients mobilized in groundwater), bacteria and nutrients from animal and/or
failing septic sources, excess fertilizers, and runoff from roads.
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4. NUTRIENT TARGETS
Periphyton Growth

Periphyton algae preduction is the principal cause of the pH and dissolved oxygen standards violations in
the Grande Ronde River and Catherine Creek. Adverse water quality impacts include large diel
fluctuations in pH and DO, resulting in pH values which exceed standards in the afternoon and DO
concentrations which are less than minimum standards early in the moming.

Periphyton growth and its effect on pH and dissolved oxygen is complex and difficult to model. The rate
of periphyton growth is limited by the availability of light, temperature and nutrients. If all of these are
available in excess, dense mats of periphyton will grow, with the algal mass regulated by grazing, grazer
predation, substrate characteristics, and hydraulic sloughing. .

Since stream temperature and depth are functions of flow, flow also affects periphyton growth,
Reductions in flow resulting from water withdrawals can result in increased stream temperatures, which
can stimulate algae growth. Flow reductions also reduce stream depth and velocity. Depth reductions
result in more light reaching the periphyton, which may stimulate growth, Depth and velogity reductions
also result in reductions in water column volume per square area, as well as increased reaction time,
which may result in greater Diel impacts on pH and dissolved oxygen.

Due to the complexity of periphyton systems, it is very difficult to develop models which can accurately
evaluate the combined effects of light, temperature, nutrients and flow on in-stream pH and temperature.
Traditionally, algae control has focused on nutrient control, since light, temperature, and flow were
assumed to be not significantly affected by human activity, In the case of the Grande Ronde system,
temperatare and flow, and indirectly light, have all been significantly affected by human activity, due to
water withdrawals, removal of riparian vegetation, land use changes, channel alterations, etc. However,
without 2 detailed model of the system, it is very difficult to quantify the effects changes in stream

-shading, water withdrawals, etc., have on pH and dissolved oxygen in the system, Therefore, the
traditional approach of reducing controllable nutrients is a reascnable initial step in controlling excess
periphyton growth,

Acceptable Nutrient Concentrations

Periphyton growth is generally limited by the availability of the nutrients nitrogen and phosphorus. It has
been observed that growth is not limited by nitrogen or phosphorus if water column concentrations for the
reactive forms of the nutrients are present in concentrations which exceed five times the respective .
Michaelis-Menton half-saturation constants {Thomann and Mueller, 1987, pp. 449-460). From the

- Hterature, typical half-saturation constants for nitrogen and phosphorus are as follows (Bowie, et al, 1985,
pp. 322-328):

PR L AL a0 i n s mn e v maln SR e s PR e KA AR YRR

Half-Saturation Constant References
Nitrogen (ug/L) Phosphorus (ug/L) (see Bowie, <t al., 1985, for references)
50 - 100 4-8 Tetra Tech (1980)
Bowie et al. (1980)
Porcella gt al. (1983)
60 - 80 20 Grenney & Kraszewski (1981)
40 - 100 20-50 Smith (1978)
325300 i 22250 Grenney & Kraszewskd (1981) e

The constants are for the reactive forms of the nutrients, i.e., dissolved inorganic nitrogen (ammonia plus
nitrate, as N) and dissolved inorganic phosphorus (orthophosphate, as P). Using the five times the half-
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saturation constants shown in the first row above, saturation would occur for dissolved inorganic nitrogen
{DIN) concentrations of 250-500 ug/L and orthophosphate concentrations 20-40 ug/L, Such nutrient
saturation would result in the growth of large periphyton mats at the high temperatures and low flows
observed in the summer in the Grande Ronde system.

In order to limit the growth of periphyton, it is recommended that at least one of the nutrients be limited
to the lower end of the literature values for the half-saturation constants. For orthophosphate, a
Teasonable target value is 4 ug/L. The stoichiometric ratio of nitrogen to phosphorus in benthic algae is
approximately 7 and, therefore, the corresponding target for DIN is 28 ug/L. As long as the dissolved
inorganic phosphorus concentration is less than 4 ug/L or the dissolved inorganic nitrogen concentration
is less than 28 ug/L, periphyton growth should be limited. While periphyton growth will still occur at
these low concentrations, particularly since nitrogen and phosphorus entering via diffuse non-point
sources will be readily utilized for algal growth and may not be reflected in water column concentrations,
these concentrations will serve as reasonable targets for purposes of establishing load allocations.

Note that these targets are less than the Department’s standard detection levels of 5 ug/L for
orthophosphate and 40 ug/L for DIN (20 ug/L for ammonia, 20 ug/L for nitritet+nitrate). Therefore, the
Department proposes to set the in-stream targets to 5 ug/L for orthophosphate and 40 ug/L for DIN,

Limiting Nutrient

The nutrient which limits growth is the nutrient in lowest supply relative to algal cell requirements.
Under mutrient saturated conditions algal stoichiometry is generally well represented by the Redfield
1atios:

106C:16N:1P (atomic basis)

which results in a mass basis ratio of N/P of 7. Since these ratios may shift under conditions of nutrient
limitation, it has been found that water bodies are generally nitrogen limited at N/P ratios of N/P < 5 and
phosphorus limited at N/P = 20 (Thomann and Mueller, 1987). This assumes that the nutrients are not
present in saturating concentrations (in which case no nutrient limitation would occur regardless of the
N/P ratio).

Nitrogen is generally the limiting nutrient throughout the Grande Ronde system (Baumgartner, 1993),
Historical monitoring shows that during the winter, when algal activity is suppressed due to temperature
limitations, nitrogen and phosphorus levels in the Grande Ronde are relatively high. During the summer,
when algae utilize the available nutrients, DIN concentrations frequently drop to less than the 40 ug/L
detection level, and orthophosphate concentrations drop to near 20 ug/. Under such conditions the N/P
ratio would be less than 3, indicating that nitrogen is the limiting nutrient.

While the limiting nutrient appears to be nitrogen, it is necessary that phosphorus also be controlled.
Nitrogen is often associated with diffuse sources and usually more difficult and costly to control through
regulatory action than phosphorus. In addition, some particularly ebjectionable species of blue-green
algae (cyanobacteria) can fix nitrogen in the atmosphere, and therefore are nutrient limited only at low
phosphorus concentrations,

5. PROPOSED NUTRIENT TMDL

A phased approach for implementing this TMDL will be used. The first phase will focus on defining and
implementing strategies to control nitrogen and phosphorus from the two municipal point sources and
developing a nonpoint source (NPS) control strategy for the Grande Ronde Valley. Permit modifications
to address the two wastewater treatment plants will be done immediately. A single minor industrial point
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source will be addressed when its permit comes up for renewal, Future activities will include
implementation of the NPS control strategy and address additional point sources and other issues as they
are discovered,

The observed pH and dissolved oxygen criteria violations are primarily the result of photosynthesis and
respiration by periphyton algae. Periphyton growth is influenced by many factors including stream flow,
temperature, grazing by invertebrates and fish, light availability, and nuotrient supply. Sediment, bank
stability; habitat and bacteria concerns also exist in the Grande Ronde Valley and are interrelated with the
pH and dissolved oxygen concerns. The concentrations of the nutrients nitrogen and phosphorus, which
support the periphyton growth, are significantly influenced by both point and nonpoint sources within the
valley. Other factors are influenced primarily by the nonpoint sources and will be addressed.
simultaneously with nutrients in the NPS control strategy.

Establishing waste load allocations (WLA) for the point sources and load allocations (LA) for the
nonpoint sources, based on an effluent quality that would keep nutrient concentrations below thresholds
for limiting algae growth, will result in very low effluent limits for two reasons: 1) The ambient
concentrations needed to saturate growth requirements for periphyton are very low; and 2) because of low
stream flows in the Grande Ronde Valley during dry weather months, little dilution is available,

Nutrient contributions of natural origin are difficult to quantify because changes in land use practices and
stream conditions have altered nutrient budgets, cycling, and concentrations. Nitrogen concentrations
during periods of high periphyton production are near detection levels upstream of identified sources.
Phasphorus concentrations near periphyton saturation levels occur in the Grande Ronde River upstream of
identified sources. Because nutrient concentrations in the river are near saturation when the water enters
the valley there will be little opportunity for dilution of nutrient contributions within the valley. Asa
result very limited mass loads will be available.

La Grande Wastewater Treatment Plant

Upstream of the La Grande Wastewater Treatment Plant, nutrient concentrations in the Grande Ronde
River exceed recommended targets of 35 ug/L orthophosphate and 40 ug/L dissolved inorganic nitrogen.
These concentrations are significantly increased by the La Grande discharge. Since target concentrations
are already exceeded upstream of the discharge, the river has no capacity to assimilate loads from La
Grande and the discharge exacerbates already excessive pH and DO fluctnations and standards violations.

Several options exist for mitigating the impact of the La Grande discharge on the Grande Ronde. One
option is setting wasteload allocations equal to the lowest levels achievable by available municipal
wastewater treatment technology. Concentrations achievable using advanced treatment are <1 mg/L
(<1000 ug/L) for orthophosphate and 3-5 mg/L (3000-5000 ug/L) for dissolved inorganic nitrogen
(Metcalf & Eddy, 1991), Effluent concentrations of 1.0 mg/L for orthophosphate and 5 mg/L for DIN
would result in the following in-stream concentrations (for the dry weather effluent flow of 4.2 cfs, the
7o river flow of 14 cfs, and background river concentrations equal to the targets of 5 ug/L for
orthophosphate and 40 ug/L for DIN):

Orthophosphate: 235 ug/L
Dissolved Inorganic Nitrogen: 1,185 ug/L

Clearly, even with advanced treatment, nutrient concentrations downstream of the discharge would far
exceed target concentrations. Even with advanced treatment, nutrient loads due to the La Grande
discharge would be 50-60 times greater than background loads (assuming that upstream concentrations
equaled the targets).

A second option is to impose limits adequate to insure that the La Grande discharge does not increase
mitrient concentrations in the river beyond the target concentrations. Wasteload allocations for this
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option would be set equal to river target concentrations of 5 and 40 ug/L for phosphate and DIN,
respectively. Since such stringent limits could not be met using available municipal wastewater treatment
technology, this is equivalent to a “no discharge” allocation, This is the most conservative option and is
the only option that will insure that nutrient concentrations are not increased by the La Grande discharge.
This is the most desirable option from the standpoint of protecting the health of the river.

In the Grande Ronde basin, viable options to river discharge exist for effluent disposal. Non-river effluent
disposal in this region is very cost-competitive with advanced treatment. Therefore, since the no
discharge option is cost-competitive with advanced treatment and since it will result in the greatest
improvement in water quality, no discharge during the critical summer time period isthe recommended
alternative.

This no discharge option would remove the effluent during periods of extended low flow when algae are
expected to significantly influence water quality. The removal of the point source would not influence the
algae growth problems occurring upstream of the discharge nor would it address nutrients which enter the
river from NPS contributions either upstream or downstream of the discharge. The no discharge option
would, however, eliminate any further exacerbation of algae growth problems resulting from nutrient
contributions of the La Grande waste water treatment plant.

In order te determine the critical, no discharge, time period, water quality data were analyzed. This
analysis is described in Appendix E (Schnurbusch, 1996, Grande Ronde River TMDL Analysis for the La
Grande WWTP, DEQ Memo to File). The analysis demonstrates a critical compliance period during the
months of July, August, and September. No discharge should be allowed during these months. The
menths of June and October are transitional periods. In June there is a relationship between flow and pH.
Standard violations begin to occur in June when the river flow falls below 150 - 200 CFS. Therefore,
discharge would need to be discontinued in June when the average daily flow falls below 200 CFS.

During October thiere is a strong relationship between temperature and pH. Violations of the water quality
standard for pH cease when maximum daily stream temperature falls below 15 C. Therefore the
wastewater treatment plant would be allowed to resume discharge to the river in October when the
maximum daily stream temperature has dropped to the point where it is consistently below 15 C.
Alternatively, direct measurement of late afternoon pH could be used as the criteria for resumption of
discharge. In October, when the late afternoon pH downstream of the discharge point has reached a level
that would provide confidence that no violations of the pH standard would occur, discharge could be
resumed.

This “no discharge” option makes the establishment and adoption of WLA for the La Grande treatment
plant irrelevant because the plant will contribute no mutrient load to the river during the critical low flow
period.

Ammonia toxicity criteria are also exceeded in the Grande Ronde River during the summer months. This
is related to the high pH and high water temperature that occurs in the river during these months. As a
result, the permit limitations for the La Grande wastewater treatment plant will need to address ammonia
and temperature limitations. Department recommendations for ammonia are included in Appendix F
(Ammonia Toxicity - Grande Ronde River, Schnurbusch Memo to File, 1/24/96)). Temperature is not
addressed specifically in this report. The in-stream temperature criteria for the Grande Ronde River in the
valley is 64 F. When the river water temperature is above 64 F, implementation of a management plan to
control anthropogenic contributions to stream warming is required.

Union Wastewater Treatment Plant

The City of Union wastewater treatment plant discharges to Catherine Creek and, as with the La Grande
discharge to the Grande Ronde, it significantly incredses in-siream nutrient concentrations. A lack of
adequate dilution is the primary problem facing summer in-stream discharge for the Union treatment
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plant. The flow past Union is greatly influenced by irrigation withdrawal upstream. While minimum (7-
day average) flows upstream of the irrigation withdrawal have varied from 10 - 35 cfs since 1930, flows
past Union can be less than 1 cfs. Therefore, even though the Union discharge is only 0,47 cfs, which is
small relative to many other treatment plants, it is the dominant source of nutrients to Catherine Creek.

In order to evaluate the impact of the Union discharge on Catherine Creek, a “mixing zone™ analysis was
performed (Appendix G: Baumgartner, Analysis of MZ data using QUAL2EU, DEQ Memo to File). The
focus of the analysis was the derivation of wasteload allocations which would minimize the impact of the
Union discharge on the stream. Included in the analysis was development of a preliminary water quality
model. '

As with La Grande, two principle options are available for mitigating the tmpact of the Union discharge
on Catherine Creek, The first option is to allow continued discharge during the summer but with
stringent advanced treatment wasteload allocations. The second is no discharge,

The mixing zone analysis indicated that the wasteload allocations described in the following table would
confine excessive periphyton impacts to a limited area and wounld be sufficient to prevent ammonia

foxicity:

These nutrient limits were estimated from the uptake rates

Union Nutrient WLAs that would described in Appendix G, Analysis of MZ data, using the
Limit but not Eliminate water quality model QUAL2E. The upstream dissolved
Periphyton Impacts orthophosphate concentration was assumed to be 20 ug/L.,
Upstream | PO4P | PO4P | DIN DIN and the dissolved inorganic nitrogen concentration was
Flow WLA WLA | assumed tobe 30 ug/L. The in-stream concentrations
(cfs) (mg/ly | (bs/d) | (mg/) | (Ibs/d) | predicted downstream of the discharge were 100 ug/L of

1 0.27 0.68 1.8 4.6 orthophosphate and 600 ug/L of dissolved inorganic

5 094 {24 6.6 16.9 nitrogen, Clearly, these nutrient concentrations are far in
10 1.79 4.6 12.7 32.2 excess of algae growth requirements and would result in
15 2.64 6.7 18.7 47.6 excessive periphyton growth immediately below the

discharge. However, these impacts would be limited to a
zone which would no longer extend into the area of currently observed highest periphyton growth, since
the nutrients are expected to be incorporated into benthic algae prior to reaching this area. However, the
analysis did not assess the effects of nutrient recycle. In addition, the effect of changes in production rates
and stream flow on uptake rates was not assessed.

These wasteload allocations would be very difficult to meet with available municipal wastewater
technology when stream flows are less than 5 cfs.  Therefore, for such flows, they are essentially no
discharge allocations.

As with La Grande, the no discharge option is cost-competitive with the advanced treatment alternative.
Therefore, since the no discharge option is cost-competitive with advanced treatment and since it will
result in the greatest improvement in water quality, no discharge during the critical summer time period is
the recommended alternative.

There is little information available to determine when “summer low flow” occurs. It is a reasonable
assumption that the seasonal changes to summer conditions occur similar to the Grande Ronde River, and
occur during June - July. This period would be coincident with the irrigation seasen, and may be related
to irrigation. Although insufficient data is available to clearly define the stream flow below which
discharge must be ceased, it is recommended that no discharge be allowed in June when the flow is less
than 15 cfs and that no discharge be aliowed in July, August, or September. The fall transition is
somewhat better defined by the limited October monitoring data. Assuming that the water quality
observed during the October survey is reasonably representative of typical fall conditions, the Union WTP
should be able to discharge at current mass loads in October once stream flows exceed 15 ofs and in-
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stream afternoon temperatures fall below 12C. Although little data is available for November, it is
reasonable to assume that seasonal conditions are similar to the Grande Ronde and that the standard
would be achieved.

With the implementation of a summer no discharge period, there will be less periphyton biomass
developed over the summer. This reduction in periphyton biomass may have the added benefit of
reducing the fall diurnal variation in DO, even after discharge is resumed.

Minor Permitted Industrial Sources

In addition to the City of Union wastewater treatment plant, there are four minor industrial point sources.
in the basin. The only minor industrial source of potential concern is the Boise Cascade particle board
plant in Island City which discharges to the Grande Ronde River. Potential wasteload allocations for the
Boise Cascade plant have been calculated,

Available data on the Island City particle board plant’s permitted discharge effluent quality are very
limited. Sarmpling performed during the 1993 survey showed that, although the discharge flow rate was
low, the effluent contained high concentrations of phosphorus (2.9 - 5.3 mg/L). Based on an effluent flow
rate of 0.3 cfs, an effluent concentration of 5.3 mg/L, and a river flow rate of 14 cfs, the discharge would
increase the in-stream concentration over 100 ug/L.

The following mass balance calculations show that, even if background concentrations in the river
upstream of the discharge were zero (which is not the case), the wasteload allocation for orthophosphate
to meet the in-stream target of 5 ug/L could be set no higher than 0,24 mg/L:

Cor= CLm:get(Qeﬂ"*' Quiv)/Qur ~ CogdQrie/ Qo
= (5)(0.3 + 14)/(0.3) - (0)(14)/(0.3) = 238 ug/L

‘where: Cx= wasteload allocation, ng/L
Q. = effluent flow rate, cfs
Cyzq = background concentration, ng/L
Q.;, = niver flow rate upstream of the discharge, cfs
Crage= In-stream target concentration or standard, ng/L

Such a low effluent concentration would likely be difficult to achieve on a consistent basis using available
treatment technology, Unless it were demonstrated that such a low concentration could be consistently
met and that it would have no measurable impact on periphyton growth, it may be necessary to cease
discharge during the critical summer period.

Observed nitrogen concentrations in the Grande Ronde River near the outfall varied between 60 and 100
ug/L during the summer low flow surveys. These exceed the target for DIN of 40 ug/L. Only one sample
of the Island City effluent was analyzed for nitrogen. This had an inorganic nitrogen concentration of
0.21 mg/L and a Kjeldahl nitrogen (organic + ammonia) concentration of 2.1 mg/L. If the background
DIN concentration equaled the target of 40 ug/L, a 9.3 cfs discharge with 0,21 mg/L DIN would increase
the in-stream concentration about 3.5 ug/L. This is a relatively small increase. While this increase in
DIN would likely increase periphyton growth, it is unlikely that the increased periphyton growth or its
impact on pH and DO would be measurable.

Because of the limited information on the nutrient discharge of the Island City plant, phase one of the
TMDL implementation will include discussions with Boise Cascade to describe the potential problem and
options for eliminating the discharge or controlling nutrients during the low flow period. Permit
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requirements for monitoring nutrients in the discharge could be included. It may prove to be practical for
Boise Cascade to cease this discharge. ‘ '

Nonpoint Sources

The Department recognizes that control of nutrients from point sources alone will not resolve ali of the
water quality concerns in the Grande Ronde Valley. Nonpoint source loads have been shown to have a
significant affect on water quality in the reach of the Grande Ronde River upstream of the La Grande
waste water treatment-plant. Estimates-of nutrient loading indicate that 44 to 50+ percent of the nutrients
in this reach originate from diffuse sources within the reach. A portion of the nutrient load coming from
upstream is also of nonpoint source origin which cannot currently be separated from natural origin.
Quantification of nonpeint source loads downstream of the La Grande wastewater treatment plant is
problematic because of masking by the large point source load. Existence of nonpoint source inputs
below the treatment plant outfall is certain, however, and will become more apparent when the point
source discharge is eliminated.

Separating the total nonpoint source foad into source categories (agriculture, urban, residential, etc.)and
assigning a load to each category is not possible with existing information nor is it necessary. As pointed
out previously, establishing a total load allocation (LA) for all NPS contributions would result in very
Testrictive limits because of the low nutrient concentrations needed to support excess periphyton growth
and the low dilution rates available during low river flow perieds. An estimate of a total LA for all
nonpoint sources combined plus background would have to be based on the same assumptions used for
calculating the WLA previously, i.e. no measurable increase in nutrient concentration beyond the
concentration up-stream of the city of La Grande and a 7Q, river flow.

One way of assigning the LA would be to assume that because the La Grande wastewater treatment plant
will be going to a no discharge option the available loads calculated for the treatment plant could be made
available to the nonpoint sources, i.e. 0.94 Ibs/day phosphorus and 3.2 Ihs/day inorganic nitrogen.
Attempting to spread this small available loading over the entire landscape of the valley and allocate loads
to each source category would make the individual nutrient loads effectively immeasurable,

In addition to the very low available nutrient loads, the nonpoint sources also will need to address the
other environmental concerns in this TMDL: temperature, sediment, bank stability, fish habitat, and
bacteria. The low available nutrient loading capacity combined with the need to address these other
environmental concerns makes setting numeric load allocations for nutrients from nonpoint sources
impractical and unnecessary. Instead, the nonpoint spurce component of this TMDL. will be based upon
complying with the state Water Quality Standards by striving to achieve target in-stream criteria as
follows; '

Dissolved oxygen concentrations of 8 mg/L. or greater, in spawning areas during the
period of spawning, incubation and fry emergence, 11mg/L.

pH between 6.5 and 9.0.

No human caused temperature increase when the temperature is above 64 F except in
waters and periods of the year of salmonid spawning, egg incubation, and fry emergence
when the target in-stream temperatore will be 55 F.

E. coli bacteria below 126 organisms per 100 ml (30 day log mean based on a minimum.
of 5 sampies).

No appreciable bottom or sludge deposits or any organic or inorganic deposits
deleterious to fish or other aquatic life or injurious to putlic health, recreation, or
industry,
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In Oregon, the Oregon Departiment of Agriculture, through the provisions of ORS 568,900-933 (SB 1010)
and ORS 561.191, has the authority to develop and implement water quality management plans to reduce
agricultural nonpoint source pollution. The Cities of La Grande and Union will be responsible entities to
address nonpoint source pollution generated within their city limits. The local advisory committee
(discussed below) will make recommendations as to the need for Cove, Summerville, and Elgin to also
address nonpoint source pollution in their commumities. It may also be necessary to address some
mdustrial stormwater discharge permits. Union County will be responsible for addressing nonpoint
source pollution resulting from county roads and un-incorporated areas that do not fail under the
jurisdiction of the agriculture plans. ‘Nonpoint source control activities associated with forestry activities
on state or private lands will fall under the jurisdiction of the Oregon Department of Forestry and the
Forest Practices Act. '

The nonpoint source component of this TMDL will focus on the establishment of a Nonpoint Source
Water Quality Management Plan (TMDL equivalent) designed to achieve the water quality standards,
Upon approval of this TMDL approach by the EPA, the Department of Environmentat Quality will notify
the appropriate nonpoint source jurisdictions of the need to submit an approvable Nonpoint Source Water
Quality Management Plan (NPSWQMP) within 12 months. (Relevant jurisdictions are urged to begin
plan development as soon as possible in order to ensure ability to meet the 12 month time frame.) The
plan will require DEQ approval and will be implemented according to a schedule included in the
approved plan, Effectiveness and compliance will be measured by documenting implementation,
demonstrating that necessary management changes/practices are in place, and monitoring in-stream water
quality trends. Implementation and evaluation will be iterative with needed adjustments identified and
implemented on a defined schedule.

The DEQ draft guidance for developing such plans states, “To be acceptable as a nonpeint source TMDL,
a water quality management plan must be a thorough, phased, objective-driven, well-funded, fully-
monitored, multi-year watershed enhancement approach with significant commitment demonstrated by
local landowners and managers.” It will Contain the following basic elements:

Condition Assessment and Problem Identification
Goals and Objectives

Proposed Management Practices

Timeline for Implementation

Identification of Responsible Participants
Reasonable Assurance of Implementation
Monitoring and Evaluation

Public Involvement

Maintenance of Effort Over Time

Discussion of Costs and Funding

The NPS water quality management plan will be developed using a local advisory committee(s) and will
make use of local voluntary efforts, city and county ordinances, and authorities provided under Senate Bill
1010 as appropriate. Senate Bill 1010 provides authority to the Oregon Depariment of Agriculture to
develop and implement management plans to control NPS pollution from agricultural sources in order to
achieve TMDLs developed by the Department of Environmental Quality. The Bill provides the flexibility
to involve, and delegate responsibilities to, local organizations (SWCD, Watershed Council, etc.) as
appropriate.
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The anticipated approach will use one broad-based advisory committee to develop a single plan that will
address NPS contributions from all source categories (urban, rural, agriculture, forestry). In order to
achieve this the advisary committee will need to include representation from, at a mininum:

Municipalities

Union County

Agriculture & Grazing Interests
Industry

Forestry :
Affected State Agencies
Environmental Interests

Tribal Interests

If this approach proves too cumbersome separate sub-committees and control strategies may be necessary
for separate source categories but such separate strategies would be required to be compatible with other
source strategies in order to result in a comprehensive, coordinated, NPS Water Quality Management
Plan.

The NPS Water Quality Management Plan will likely focus primarily on sources within the valley but

+ may need to address some upstrean sources as well. Implementation of the TMDL will be iterative. This
means that an initial “cut” will be developed and implementation will begin within a defined time frame
(12 months from EPA approval). Effectiveness will be reviewed on a schedule defined in the strategy and
adjustments to the strategy will be made as needed as implementation proceeds.

The Department recognizes the ongoing activities in the Grande Ronde Basin and strongly encourages the
Grande Ronde Model Watershed, Union Seil and Water Conservation District, City of La Grande, and
other organizations to continue their efforts to develop and implement projects and programs to improve
the quality of the Grande Ronde River and its tributaries. ' In developing and implementing a NPS Water
Quality Management Plan for the Grande Ronde Valley, the Department will:

Work with the Oregon Department of Agriculture and local agricultural organizations to identify
practices and develop and implement programs to reduce nonpoint source pollution under the
authorities provided through Senate Bill 1010, This will include development and
implementation of any needed administrative rules, monitoring to determine whether
implemented practices are having the desired water quality benefits, tracking implementation and
progress reporting to DEQ annually.

Continue to work with the Oregon Department of Forestry to insure consistent implementation of
the Forest Practices Act . This effort will include insuring that required practices are followed,
violations are documented, and necessary enforcement is pursued.

Work with the City of La Grande to complete development of a Surface Water Management Plan
that will address reduction of nonpoint source water poltution. This will include revising and
enforcing relevant city ordinances and codes as necessary.

Work with Union County to develop strategies to address rural roads, residences, and other
potential sources that may not be covered by other authorities.

Continue to work with the Grande Ronde Model Watershed to encourage action planning and
restoration projects in the Grande Ronde Valley that will lead to water quality improvements.
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State of Oregon

Department of Environmental Quality Memorandum
Date: October 3, 1997

To: Environmental Quality Commissioners

From: Langdon Marsh

Subject: Director’s Report

TMDL Issues Get National Attention

I've spent a fair portion of the last two weeks in national forums where development of Total Daily
Maximum Load allocations was the main topic. Last week | attended the Environmental Council of
States (ECOS) meeting where the ECOS Water Committee selected TMDL issues as its primary work
focus for the next year. That conference also generated good discussion about child health and
environmental justice issues. Earlier this week | represented Governor Kitzhaber on the Land and Water
Committee at the Western Governors Association meeting where developing a TMDL framework was a
lead discussion topic.

On the home front, the hiring process to fill the Healthy Streams Partnership positions is nearly
complete. We have either filled or have offers pending for most of the 19 positions. There will be a joint
training of this new staff with their Department of Agriculture counterparts next week: Then our
aggressive TMDL development program will begin in earnest.

Core Measures Support Real Environmental Benefits

Last month the Environmental Protection Agency and the Environmental Council of States (ECOS) -
representing state environmental quality agencies — concluded a year-long effort to agree upon core
performance measures tc gauge how state programs are doing. Measuring success has often been a
sticking point between the states and EPA. Federal reporting requirements have tended to emphasize
reporting of outputs, such as humber of inspections or penalties, rather than outcomes such as real
waste reduction or water quality improvement.

Our 1997 Performance Partnership Agreement (PPA) with EPA reflected somewhat this new way of
doing business. The next PPA for fiscal year 1998 will be the official transition year for shifting emphasis
to outcomes rather than outputs. In my view, this state/federal agreement is consistent with the guiding
principles of our strategic planning process.

The core measures agreement also recognizes that “one size does not fit all.” Core measures can be
modified or even deleted if they don’t meet individual state direction or needs. Our strategic plan will
provide credible guidance for us to make and, if necessary, justify measure choices.

Agency Strategic Plan Will Go Public

As I've mentioned before, agency administrators, managers and staff have been deeply involved the last
several months developing strategic planning goals, objectives and strategies. We had an in-depth
discussion of our progress at a two-day DA meeting last week, and | am pleased with the results. Cur
plan now is to implement a public involvement process later this month to share our thinking and get
public feedback on future agency directions. We will also provide a briefing for you durmg your
November meeting.




The DA meeting last week also addressed issues raised by the agency-wide employee survey
conducted earlier this year. Again, | think we made significant progress on finding solutions fo concerns
that range from decision making to internal communications.

Teamwork Helps Shape Economic Development Priorities

Last session, legislators gave a lot of aftention to how economic development was being handled in
Oregon, This review led to creation of a special task force charged with rethinking the state approach. |
addressed this group last week regarding our involvement in community-based partnerships through the
Community Solutions Team. | feel strongly that this shared state/local decision making process helps
make sense of community development priorities.

EPA's Proposed Visibility Rules Raise Concerns

DEQ is preparing comments on EPA's proposed Regional Haze Visibility Rules which would apply to the
12 Class | scenic and wilderness areas in Oregon. DEQ's Visibility Protection Program currently focuses
on reducing visibility impairment from fine particulate matter (PM2.5) pollution from single sources like
summertime slash and field burning or a industrial facility. EPA's proposed new regulations address
regional haze from multiple sources over a larger geographic area. Key elements of EPA's proposed
rules include a new measurement indicator called a "deciview" to be used to express changes in visibility
that are perceptible to the public; reasonable progress targets to achieve visibility improvements; best
available retrofit technology for large industrial sources; expansion of the current visibility monitoring
network; and a specific timetable for rule implementation.

DEQ's comments on this proposal will question whether reasonable progress targets are achievable
given the major increases in prescribed burning for forest health and express concern about funding
sources for expanded visibility monitoring.

Portland Meets Carbon Monoxide Standards

Despite the concern raised above, we now have the second acknowledgment this year from EPA that
Portland is on the right frack to keep our air clean and healthy now and in future. Yesterday, October 2,
EPA officially approved the CO Maintenance Plan for the Portland airshed. As you recall, the federal
agency gave similar approval to the Portiand Ozone Maintenance Plan earlier this year. This is a
significant achievement that reflects well on DEQ’s Air Quality program.

New Program To Help Home Owners and Environment

As you know, the Legislature last session passed a bill transferring a home heating oil tank management
program from the Oil Heat Commission to DEQ. The law became official October 1, but full
implementation may take several more months. We will immediately start offering free technical
assistance to homeowners who ask for help, but the grantmaking portion of the new law depends on
resolving some outstanding issues. We will be working with the Governor's office to sort through the
transition from the Qil Heat Commission to DEQ.




TDG Briefing for the Director’s Report to the
' Environmental Quality Commission

The National Marine Fisheries Service (NMFS) spill program for juvenile
salmonids reached its seasonal end August 31, 1997. The last month of the spill
program operated within the limits established by the waiver with the exception
of Bonneville Dam. Bonneville Dam was allowed to exceed the TDG physical
monitoring limits established by the waiver because of damaged fish screens.
The biological monitoring results were within the limits of the waiver. The
Department continues to meet with other agencies in discussions of the multi-
year plan of action for TDG. The Department continues to meet with agencies in
discussions on the U.S. Army Corps of Engineers gas abatement program. The
NMFS is contracting with the Fish Passage Center to assist NMFS in preparation
of the year en report to the EQC. The year end report is a condition of the TDG
waiver. Meetings will occur in the fall to discuss the previous summers
monitoring results and how to improve the next years efforts. These meetings
are open to the public and are well attended by agency personnel.




