EQC Meeting 1 of 1DOC 1997 06 05

OREGON
ENVIRONMENTAL QUALITY
COMMISSION MEETING

MATERIALS 06/05/1997

State of Oregon
Department of
Environmental
Quality

This file is digitized in color using Optical Character Recognition (OCR) in a standard PDF format.

Standard PDF Creates PDF files to be printed to desktop printers or digital copiers, published on a
CD, or sent to client as publishing proof. This set of options uses compression and downsampling {o
keep the file size down. However, it also embeds subsets of all (allowed) fonts used in the file,
converts all colors to sRGB, and prints to a medium resolution. Window font subsets are not
embedded by default. PDF files created with this settings file can be opened in Acrobat and Reader
versions 6.0 and later.




AGENDA

ENVIRONMENTAL QUALITY COMMISSION MEETING

June 5, 1997
DEQ Conference Room 3A
811 S. W. Sixth Avenue
e e e Portland, Oregone o e

MNotes:

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any
item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to
consider that item as close to that time as possible. However, scheduled times may be modified if
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the
beginning of the meeting to avoid missing the item of interest.

Public Forum: The Commission will break the meeting at approximately 3:00 p.m. for the Public Forum if

' there are people signed up to speak. The Public Forum is an opportunity for citizens to speak to the
Commission on environmental issues and concerns not a part of the agenda for this meeting. The public
comment period has already closed for the Rule Adoption items and, in accordance with ORS 183.335(13),
ne comments can be presented to the Commission on those agenda items. Individual presentations will be
limited to 5 minutes. The Commission may discontinue this forum after a reasonable time if an
exceptionally large number of speakers wish to appear.

The Commission will have funch at 12:00 noon. No Commission business will be discussed.

The meeting will begin at 1:00 p.m.

A. Approval of Minutes

B. Approval of Tax Credits

C. Action ltem: Petition for reconsideration Regarding EQC Approval of Umatilla
Chemical Depot Permit for the Treatment and Storage of Hazardous Materials and
Air Contaminant Discharge Permit

D. tRule Adoption: Adoption of Attorney General's Model Rules

E. TRule Adoption: Adoption of Amendments to the On-Site Sewage Disposal Rules
and
Temporary Rule Adoption: On-Site Holding Tank Temporary Rule

F. tRule Adoption: Modification of OAR 340-41-120(12) Effluent Limitation for
Bacteria to Allow Reduced Monitoring for Bacteria for Smaller Sewage Treatment
Plants o :




G. Commissioners’ Reports

H. Director’s Report

Hearings have already been held on the Ruie Adoption items and the public comment pericd has closed.
“In accordance with'ORS183.335(13), nocomments can be presented by any-party to-either the - :
Commission or the Department on these items at any time during this meeting.

The Commission has set aside July 17-18, 1997, for their next meeting. The location has not been
established.

Copies of staff reports for individual agenda items are available by contacting the Director's Office of the
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone
229-53985, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting.

If special physical, language or other accommodations are needed for this meeting, please advise the

Director's Office, (03)229-5395 (voice)/(503)229-6993 (TTY) as soon as possible but at least 48 hours in
advance of the meeting.

May 15, 1997




Approved V/
Approved with Corrections

Minutes are not final until approved by the EQC

Environmental Quality Commission
February 7, 1997
Special Telephone Conference Call Meeting

The Environmental Quality Commission special telephone conference call
was convened at 2:30 p.m. on Friday, February 7, 1997. The following
Commissioners were connected for the call:

Henry Lorenzen, Chair
Carol Whipple, Vice Chair
Melinda Eden, Member
Linda McMahan, Member
Tony Van Vliiet, Member

Also present at DEQ headquarters, 811 S.W. Sixth Avenue, Portiand,
Oregon, were Langdon Marsh, Director, DEQ, and DEQ staff members. In
addition, telephone connections to the conference call were available at the
DEQ Bend office and the DEQ Hermiston office. Staff from EPA Region X in
Seattle and the U.S. Army also had audio access to the call.

Note: Staff reports presented at this meeting, which contain the
Department’'s recommendations, are on file in the Office of the Director,
811 S.W. Sixth Avenue, Portland, Oregon 97204. Written material
submitted at this meeting is made a part of this record and is on file at the
above address. These written materials are incorporated in the minutes
of the meeting by reference.

Chair Lorenzen confirmed that all Commissioners were on the line for the
conference call and called the meeting to order at 2:30 p.m.

Action ltem: Issuance of Findings and Permit Decisions for Umatilla
Chemical Depot

Brett McKnight, Manager of Eastern Region’s Hazardous Waste and
Cleanup section, introduced the item to the Commission. At the November 22,
1996 meeting held in Pendleton, the Commission heard final briefings from the
Army and Department staff. At this meeting the Commission deliberated the
issues and discussed public concerns as reflected in public testimony and
comment. The Commissioners reached consensus that incineration, as
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proposed in the Army’s hazardous waste treatment permit application,
represents the best available technology. The Commission determined at that
time that the remaining statutory findings could be made and directed
Department staff to prepare a final hazardous treatment permit with additional
and modified conditions and technical corrections.

Mr. McKnight provided a summary of Public Comments and the
Department's response to those comments (entered into the record as Appendix
3). He noted several minor typographical errors that required correction. The
administrative record for the permit, including originals of public comments, will
be kept at the Department’s Eastern Region office in Bend at 2146 NE 4", Suite
#104, Bend, Oregon, 97701.

In response to the previous directive from the Commission, Mr. McKnight
recommended that the Commission adopt the following medification to the
tanguage in Part 4 of the final order, (changes in italics) to read :

4. “The Commission shali issue the hazardous waste treatment permit to the
United States Army containing the terms and conditions agreed upon by the
Commission as of the date of this Order, including those additional permit
conditions specifically ordered by the Commission as reflected in Atfachment
A to Appendix 3 which is incorporated herein.”

The additional permit conditions were those requested by the Commission at the
November 22, 1996 meeting and included changes to:

« Storage Risk - Modification to the opening statement of the permit
intfroduction found on page 3

» Chemical Stockpile Emergency Preparedness - Permit Conditions

¢ Removal of Umatilla Chemical Disposal Facility Structures at Closure - Permit
Conditions

¢ Pollution Abatement System Carbon Filter Unit and Emission to the Carbon
Filters - Permit Conditions

« Emergency Operations Center Positive Pressure - Permit Conditions
« Army Assurance of Independent Oversight - Permit Conditions

e Shutdown Conditions - Permit Conditions
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o Liability Issue - Permit Conditions

+ Bad Weather Conditions - Permit Conditions
» Baseline Monitoring - Permit Conditions

» Off-Site Waste Prohibition - Permit Conditions
o Permit Opener - Permit Conditions

Following a discussion of the proposed revisions to the permit,
Commissioner Eden moved to adopt the findings and conclusions as
recommended by the Department and incorporating the additions in Appendix 3,
Attachment A. Commissioner Van Vliet seconded the motion. Director Marsh
took a roll call and the motion was approved with five “yes” votes.

Commissioner Van Vliet moved to authorize Chair Lorenzen to execute
the Permit on behalf of the Commission, and to authorize Director Marsh to
execute on behalf of the Department. Commission McMahan seconded the
motion as it was unanimously approved.

Commissioner Eden moved to authorize Chair Lorenzen to sign the Final
Order on behalf of the Commission. Commissioner Van Vliet seconded the
motion and it was unanimously approved.

Chair Lorenzen expressed his appreciation to fellow Commissioners and
Department staff for their efforts in the permitting process.

There was no further business and Chair Lorenzen adjourned the meeting
at 3:15 p.m.




AN

Approved
Approved with Corrections

Minutes are not final until approved by the EQC

Environmental Quality Commission
Minutes of the Two Hundred and Fifty-Eighth Meeting

February 28, 1997
Regular Meeting

The Environmental Quality Commission meeting was convened at 9:00
a.m. on Friday, February 28, 1997, at the Department of Environmental Quality,
811 S.W. Sixth Avenue, Portiand, Oregon. The following members were
present:

Henry Lorenzen, Chair

Melinda Eden, Member

Linda McMahan, Member

Tony Van Vliet, Member

(Vice Chair Carol Whipple was not present)

Also present were Larry Knudsen, Assistant Attorney General, Oregon
Department of Justice, Langdon Marsh, Director, DEQ, and other DEQ staff.

Note: Staff reports presented at this meeting, which contain the
Department’'s recommendations, are on file in the Office of the Director,
811 S.W. Sixth Avenue, Portland, Oregon 97204. Written material
submitted at this meeting is made a part of this record and is on file at the
above address. These written materials are incorporated in the minutes
of the meeting by reference.

Chair Lorenzen called the meeting to order at 9:00 a.m.
A. Approval of Minutes

Commissioner Van Vliet moved to approve the minutes from the following
meetings:
November 22, 1996 Special Session
December 31, 1996 Telephone Conference Call
January 9, 1997 Work Session
January 10, 1997 Regular Session

Commissioner McMahan seconded the motion and it was approved with
four “yes” votes.
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B. Approval of Tax Credits

Maggie Vandehey with the Department’s Management Services Division
presented this item to the Commission. The Department recommended the
Commission approve certification for the following tax credit applications:

Applications for Pollution Prevention Pilot Program: Air Quality
All equipment is used in the normal course of doing business. However, the owners woltld not have replaced their
existing systems at this time or with this particular equipment had it not been required by the National Emission
Standards for Hazardous Pollutants (NESHAP) and to avoid monitoring and record—keeping requirements.

Percent
TC No. Applicant Description Cost Allocable
4712 |Lyle & Rosalie Nelson, |New multiprocess wet cleaning system $39,200
LLC installed as a replacement for one of two

percloroethylene dry cleaning machines
which vented emissions to the atmosphere
during the drying cycle.

4617 |Newport Dry Cleaners |New non venting dry-to-dry percloroethylene
dry-cleaning machine installed as a $55,143
replacement for a perc dry-to-dry machine
which vented emissions to the atmosphere.

4718 {West 11" Laundry and  |New non venting dry-to-dry percloroethylene $29,500
Cleaners, Inc. dry-cleaning machine installed as a

replacement for a perc dry-to-dry machine
which vented emissions to the atmosphere

Total Prevention $ 124,843
Applications for Pollution Control Tax Credit

Other Division 16

4672 |David R. Briggs' AQ: Field Burning. Like-for-Like $121,293 52%
Replacement of John Deere 2810 7-Bottom
plow. New John Deere 8400 225 hp tractor.
Used to plow, harrow and flail as an
alternative to open field burning.

Total Pollution Control $121,293

1 See Certificate Revocation

In addition, the Department recommended revocation of the following
certificates:

« David L. Briggs’ Pollution Control Tax Credit Certificate #2856 to coincide
with the approval of tax credit application #4672




Environmental Quality Commission Meeting Minutes
February 28, 1997
Page 3

e ELF Atochem North America, Inc.'s Pollution Control Facility Certificate
#2740

Commissioner McMahan moved approval of the tax credits and
revocations-as recommended by the Department. -Commissioner Eden
seconded the motion, and it was passed with three “yes” votes and one “no”
vote (Commissioner Van Vliet).

Ms. Vandehey and the Commission discussed the three requests for
extension of time to file submitted by Willamette Industries, Inc. {Willamette’s
South Valley Project #185, Willamette’s Duraflake Project #239 and Willamette's
Albany Paper Mill Project #94-20). Commissioner Eden moved to approve the
Department’s recommendation to deny the extensions. Commissioner McMahan
seconded the motion and it was unanimously approved.

C. Action Item: Revocation and Request to Decommission Permit No.
95-014 - John M. Compton (This item was withdrawn prior to the
Commission meeting)

D. Action ltem: Variance Application of Mr. and Mrs. Stephen Wilkins
{This item was withdrawn prior to the Commission meeting)

E. Rule Adoption: Permanent Rule Making for the On-Site Sewage
Disposal Systems in the Clear Lake Watershed in Lane County

Steve Greenwood, Western Region Administrator and Barbara Burton,
Western Region Water Quality Manager, presented this item to the Commission.
An on-site sewage system moratorium was in effect in the Clear Lake Watershed
from 1983 untit October, 1996. The moratorium was intended to prevent further
development until such time as a watershed management plan could be
implemented that would protect water quality in Clear and Collard Lakes. In
response to a court order, the Commission lifted the moratorium through
temporary rules in October, 1996. The proposed rulemaking would provide
changes that would permanently lift the moratorium.

The Department discussed its plans to periodically monitor Clear and
Collard Lakes, and said further action would be considered if there were
significant degradation of water quality. Ms. Burton also discussed monitoring the
phosphorus levels in the lake, and reviewed the status of research about
phosphorus and its effect on water quality.

Commissioner Van Vliet asked what regulatory tools were available to the
Department for lake protection. Commissioner McMahan asked if there was a
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system in place for monitoring water quality degradation before it became a
serious problem. The Commissioners discussed possible methods of granting
the Commission authority to take appropriate action before contamination
occurred. The Commission directed Ms. Burton and the Department to review
the language in the proposed rule to include Departmental authority to assure
sewage collection and off-site treatment facilities couid be installed if results of
groundwater monitoring indicated unacceptable levels of degradation. Chair
Lorenzen asked the Department to return with draft language for consideration
later in the meeting.

Note: The following agenda items were taken out of order
L. Transfer of Field Burning Program to the Department of Agriculture

Steve Greenwood, Western Region Administrator, introduced this item to
the Commission. The Department recommended that the Commission review
and approve the Memorandum of Understanding transferring the field burning
program to the State Department of Agriculture on June 16, 1997, and designate
the Director of the Department of Environmental Quality to sign the
memorandum on the Commission’s behalf. Gary Messer, Air Quality Manager
with the Department’'s Western Region, Chuck Craig, Administrator of the
Natural Resources Division with the Department of Agriculture and Jim Britton
with the Department of Agriculture were available to answer questions from the
Commission.

Commissioner Van Vliet asked about the enforcement and budgetary
roles of the Department following the transfer. Mr. Messer reviewed the
specific controls still available to the Department, and assured the Commission
that the Department will continue to monitor air quality data. Commissioner
McMahan moved to approve the Department’'s recommendation and to authorize
the Director to execute the Memorandum of Understanding on the Commission’s
behalf. Commissioner Eden seconded the motion and it was unanimously
approved.

G. Rule Adoption: Amendments to Waste Tire Carrier Permit Rules

Paul Slyman, Acting Waste Management and Cleanup Division
Administrator and Benjamin Allen with the Department’s Spill Management
program introduced this item to the Commission. The proposed amendments
would establish a new class of waste tire carrier permit (Common Carrier Class
Waste Tire Carrier Permit} and place a limit on the total amount of permit fees to
be charged to permit holders. The rule amendment would allow a large trucking
company with more than fifteen trucks to pay a single fee, equivalent to the cost
of fifteen decals, in lieu of the current rule which calls for a $25.00 charge per
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vehicle. The proposed rule would also waive a requirement that each truck
covered under a Common Carrier Class Waste Tire Carrier Permit display a
decal.

Mr. Slyman reported that the Department received no public comments on
the proposed amendments. Commissioner Van Vliet moved to approve the
Department’'s recommendation. Commissioner McMahan seconded the motion
and it was unanimously approved.

H. Rule Adoption: Rules Regarding Clarification of Tank Vessel Per Trip
Fees and Qil Spill Contingency Plan Exceedance Analysis

Paul Slyman, Solid Waste Policy and Program Development Manager
with the Department’s Waste Management and Cleanup Division and Benjamin
Allen with the Spill Management Program introduced this item to the
Commission. Mr. Allen noted that the rule package contained two items:

Tank Vessel Per Trip Fees

Tank vessels are ships carrying bulk oil. Current rules require self-
propelled tank vessels to pay a $650 fee per trip in Oregon waters. Non-self-
propelled tank vessels under current rules pay a $28 per trip fee. Two
companies have considered operating small self-propelled tank vessels, to be
used much as non-self-propelled vessels are now used. The current $650 per
trip fee makes it financially infeasible to operate such small self-propelled
vessels. The revision proposed by the Department would apply the $28 per trip
fee.

Commissioner Van Vliet asked whether the Department had statutory
authority to create such a new fee or fee classification. Mr. Allen responded that
the Department regarded the proposed rule revision as clarifying the application
of current fees rather than as a new fee.

Oil Spill Contingency Planning .

Mr. Allen said that Department rules require vessels and facilities dealing
with bulk oil to have spill contingency plans which describe how a spill will be
responded to, including what equipment is available for the response. The
proposed revision would ailow Oregon to sigh a Mutual Aid agreement among
the West Coast states and British Columbia. The revision would allow response
contractors to move equipment and personnel identified in the spill contingency
plans to other states to respond to spills, and vice versa. Mr. Allen said that
Oregon would likely benefit from the agreement, since other states have more
equipment available than does Oregon.
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Commissoner Van Vliet moved approval of the rules and revisions as
proposed by the Department. Commissioner Eden seconded the motion and it
was unanimously approved.

F. Temporary Rule Adoption: 401 Grazing Certification Rules

Deputy Director Lydia Taylor introduced this item to the Commission.
Chuck Craig and Ray Jaind| with the Department of Agriculture (ODA) were also
available to answer questions from the Commission. The temporary rules would
provide a streamlined process for the Department to issue 401 Certification to
applicants for U.S. Forest Service grazing leases during the current cycle. Ms.
Taylor said a permanent rulemaking process will be developed by the ODA and
the Department. Temporary rules are necessary due to the immediate need to
provide certification of the 1997 grazing lease permittees. The ODA is
concurrently adopting temporary rules which will provide the conditions to be
placed in 401 certificates issued for the 1997 grazing season.

Ms. Taylor summarized the written comments received by the Department
and said that technical comments would be addressed during the permanent
rulemaking process. Ms. Taylor discussed written testimony from Gail
Achterman which recommended adding a reference for removal of local land
use approval to the Statement of Need and Justification. She also answered
Commissioners’ questions regarding the status of the appeal of Judge
Haggerty's ruling and budget and staff required for implementing the the
proposed rule.

Larry Knudsen, Assistant Attorney General with the Department of
Justice, recommended amending the Statement of Need and Justification to
read:

“Documents relied upon: U.S. District Court Civil No. 94-552-HA Opinion and
Order Oregon Natural Desert Association v. Thomas (appeal pending) and
California Coastal Commission v. Granite Rock Company, 480 U.S. 572, 107
S.Ct. 1419 (1987) (state land use regulation of federal lands is preempted).”

Commissioner Van Vliet moved to approve the amendment to attachment
A - Statement of Need and Justification as suggested by Mr. Knudsen.
Commissioner Eden seconded the motion and it was unanimously approved.

Commissioner McMahan then moved to adopt the temporary rules
recommended by the Department as amended. Commissioner Eden seconded
the motion and it was unanimously passed.
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1. Action Item: Total Dissolved Gas Waiver

The Commission considered a request from the U.S. Fish and Wildlife
Service and the National Marine Fisheries Service for a waiver to the State's
water quality standard for total dissolved gas to enable water to be spilled over
hydroelectric dams on the Columbia River to assist outmigrating juvenile
salmonid smolts.

Russell Harding, Watershed and Basins Manager with the Department’s
Water Quality Division, introduced Bruce Lovelin, Executive Director of the
Columbia River Alliance, to the Commission. Mr. Lovelin asked the Commission
to deny both the spill at Bonneville Dam for Spring Creek Hatchery tule fall
Chinook, and the system-wide spill to begin in mid-April.

Russell Harding and Dr. Margaret Filardo from the Fish Passage Center,
representing the Oregon Department of Fish and Wildlife, presented the
highlights from the Department's staff report. The report recommended
approving the waiver as requested subject to a number of conditions. Harding's
and Filardo’s presentation focused on the river conditions in 1896 and on what
had been learned as a result. The 1996 year was characterized by big water,
big flows, and high dissolved gas levels. When dissolved gas levels rose, the
biological monitoring detected elevated gas bubbles in fish tissue.
Correspondingly, when gas levels were within the waiver limits, very low levels of
gas bubbles were detected. Harding concluded with a summary of those
elements still requiring research.

Donna Darm with the National Marine Fisheries Service addressed the
Commission and said there is still insufficient monitoring data to establish clear a
risk to benefit determination. She recommended continuing the pit tag studies
and building a comprehensive data base.

Chair Lorenzen suggested the request be divided into two parts so that
the Commission could consider the spill over Bonneville Dam for Spring Creek
hatchery fish separately from the Columbia system-wide spill for threatened and
endangered Snake River salmon. This was moved by Commissicner Van Vliet,
seconded by Commissioner Eden and approved unanimously.

Commission discussion focused on the increased survival of smolts as a
result of a dissolved gas level of 120% versus 110%. Chair Lorenzen asked
Marv Yoshinaka from the U.S. Fish and Wildlife Service if the survival was
actually 44,000 fish and Mr. Yoshinaka responded affirmatively. Chair Lorenzen,
drawing on Mr. Lovelin's previous comments, established the cost of the
Bonneville spill at approximately two million dollars.
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Commissiconer Van Vliet moved to approve the waiver for spill for the
Bonneville Dam - Spring Creek hatchery in accordance with the Department’s
recommendation. Chair Lorenzen requested a roll call vote. Commissioners
Eden, McMahan and Van Vliet voted “yes.” Chair Lorenzen voted “no” and the
motion passed.

Note: The Commission adjourned temporarily for lunch at 12:15 p.m. and
reconvened at 1:10 p.m.

Donna Darm with NMFS addressed the Commission about the waiver
request for the system-wide spill. She noted that the Expert Gas Panel
established previously would not convene this year. She said that after
conferring with her science advisors, she was convinced that little new data
would be forthcoming this year and that the Expert Panel should meet only every
two years. Chair Lorenzen expressed his disappointment and reiterated his
concern about the lack of a public process to review the issues and find answers
to critical questions..

The Commission was concerned about the lack of specificity in the
questions the Department had asked NMFS to address in its year end report.
Commissioner Van Vliet moved to approve the spill waiver request for the period
from April 10, 1997 to midnight on April 18, 1997 only. The motion included
direction to the Department to return to the Commission at the April, 1997
meeting with more precise details and conditions for NMFS’ annual report.
Commissioner Eden seconded the motion and it was approved with four “yes”
votes.

E. Rule Adoption: Permanent Rule Making for the On-Site Sewage
Disposal Systems in the Clear Lake Watershed in Lane County
(continued)

Following instructions from the Commission to return with draft language
to address possible alternatives available to the Commission should water
quality degradation occur, Ms. Burion proposed adding the following language
to the rule making proposal (under 340-41-270 (5):

“If water quality monitoring within the Clear Lake watershed indicates
unacceptable degradation, the Commission may require additional studies,
and/or corrective actions, or both, by rule. Such corrective actions may include
but are not limited to the construction of sewage collection and off-site treatment
and disposal facilities.”

Commissioner Eden suggested removing the words “unaceptable” and
“and/or” from the language.
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Commissioner Van Vliet moved to approve the rule with the added
paragraph as proposed by the Department and as amended by Commissioner
Eden. Commissicner Eden seconded the motion and it was approved with four
“yes” votes.

J. Action ltem: Implementation of Environmental Equity Advisory
Committee Recommendations

Deputy Director Lydia Taylor introduced this item to the Commission.
The Department prepared a report at the Governor's request to document its
implementation plans for Executive Order EO-94-25, which directs certain state
agencies to implement recommendations developed by the Environmental Equity
Advisory Committee. This Committee oversaw the identification of existing and
perceived inequities in the State’s administration of its environmental laws.

The Department's plans for implementation of the Executive Order
include:

¢ Ensuring development and targeting of all agency outreach and education
efforts to reach low income and minority interests.

s Ensuring representation of minority and low income interests on advisory
committees.

¢ Ensuring that permit writers identify and address low income and minority
issues in the permitting process.

¢ Scheduling agency meetings in facilities that meet ADA requirements.

¢ Ensuring that water quality policy is consistent statewide.

« Coordinating water quality data with other agencies.

e Ensuring that risk assessment includes adequate data on levels of fish
consumption by various ethnic groups and that communication and cutreach

efforts are directed to these groups as well.

» |dentifying ways to lessen potential water pollution from residential wells in
rural areas, especially for low income and minority communities.

+ Ensuring that educational and outreach efforts regarding household
hazardous waste and pollutants are directed to minorities and low income
interests.
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Ms. Taylor said the report represents the beginning of what will be an
ongoing effort to prevent environmental equity issues in the future. The report
includes “guiding principles” to be distributed to staff to encourage a working
environment that is aware of and encourages diverse cultures and viewpoints.
There was no formal action required by the Commission on-this item.- -

K. Informational item: Portland Area Ozone Contingency Plan
Exceedance Analysis

Greg Green, Air Quality Division Administrator, and Brian Finneran with
the Air Quality Division presented this item to the Commission. The Commission
adopted the Portland/Vancouver Ozone Maintenance Plan in July, 1996. One of
the required elements of the Plan is a contingency plan to address future
exceedances of the federal ozone air quality standard.

Mr. Green summarized the ozone exceedances which occurred in the
Portland area during the summer of 1996. Two of these exceedances occurred
at one site (four exceedances in three years at the same monitoring site is a
violation). This triggered the contingency measure in the maintenance plan
requiring the Department and the Washington Southwest Air Pollution Control
Authority to analyze the meteorological conditions associated with the
exceedances to see if the maintenance control plans are sufficiently protective.

The analysis indicated that the conditions were within the acceptable
range as projected under the maintenance plan and that once the control
measures in the Plan were implemented (beginning in 1999) no further
exceedances of the standard were expected.

The Department found that no new control measures were needed for the
Portland/Vancouver ozone maintenance plan. However, current efforts to
minimize emissions on Clean Air Action days could be improved by expanding
the voluntary curtailment program for gasoline barge loading and putting greater
emphasis on public education outreach efforts for the years 1997 and 1998. No
formal action was required by the Commission.

M. Commissioners’ Report

There were no Commissioners’ Reports presented.
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N. Director’s Report

Director Marsh updated the Commission on the status of legislative and
budget issues. He reported that legislative leadership is giving verbal support to
the Oregon Plan for Coastal Salmon Restoration.

Privatization of the Vehicle Inspection Program continues to attract
legisiative interest, he reported. Director Marsh documented the Department’s
involvement in the privatization discussions and referred the Commission to the
' Radian Report, released in 1995, that analyzed the costs of the state-run
program in relation to a privately-run testing program.

The Department will conduct an EdNet broadcast panel discussion/Q&A
session on the temperature standard on March 13, 1997. Director Marsh said
the presentation will be broadcast at twelve sites around the state.

Director Marsh said that after extensive review, the Department will
release a set of proposed changes to Hyundai America’s 401 Certification to
public hearing on March 19, 1997 in Eugene. He indicated the changes will
clarify the Department’s intent to protect water quality at the highest possible
level during construction and operation of the computer chip manufacturing
plant.

There was no further business and Chair Lorenzen adjourned the meeting
at 2:15 p.m.
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Environmental Quality Commission
Minutes of the Two Hundred and Fifty-Ninth Meeting

April 18, 1997
Regular Meeting

The Environmental Quality Commission meeting was convened at 8:45
a.m. on Friday, April 18, 1997, at the Department of Environmental Quality, 811
S.W. Sixth Avenue, Portland, Oregon. The following members were present:

Carol Whipple, Vice Chair

Linda McMahan, Member

Tony Van Vliet, Member

Melinda Eden, Member (Commissioner Eden joined

the meeting at 8:55 a.m.) :
(Chair Lorenzen did not attend the meeting)

Also present were Larry Knudsen, Assistant Attorney General, Oregon
Department of Justice, Langdon Marsh, Director, DEQ, and other DEQ staff.

Note: Staff reports presented at this meeting, which contain the
Department’s recommendations, are on file in the Office of the Director,
811 S.W. Sixth Avenue, Portland, Oregon 97204. Written material
submitted at this meeting is made a part of this record and is on file at the
above address. These written materials are incorporated in the minutes
of the meeting by reference.

Vice Chair Whipple called the meeting to order at 8:45 a.m.
Work Session #1: Mixing Zone Rulemaking

Barbara Burton, Western Region Water Quality Manager, presented this
item to the Commission. The proposed rule revisions were initiated by the
Department in response to a lawsuit filed relating to the NPDES permit issued to
Oremet. The Department worked with a technical advisory committee which
held nine meetings over a year's time. The technical advisory group reached
substantial agreement over most of the provisions of the proposed rule, and
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agreed that the remaining areas of concern should be forwarded to the Triennial
Standards Policy Advisory Committee for further discussion and action.

Ms. Burton said the mixing zones and the various alternatives, as well as
their potential impact on water quality, fiscal impact on permittees, impact on
Department staff resources and legal implications are complex.

Ms. Burton then introduced invited panel members including Craig
Johnston, Chair of the Triennial Standards Policy Advisory Committee, Bob
Gilbert with the Technical Advisory Committee, Gerry Braziel, Public Works
Director of the City of Madras, and Nina Bell with Northwest Environmental
Advocates. Panel members discussed their involvement with the rulemaking
process and specific concemns with the final draft.

Work Session #2: Proposed Solid Waste Rules Relating to Composting
Operations

Paul Slyman, Solid Waste Manager with the Department’'s Waste
Management and Cleanup Division and Lauren Ettlin with the Waste
Management and Cleanup Division presented this item to the Commission. The
proposed composting facility rules were developed to minimize odor and water
quality problems at composting facilities. Ms. Ettlin said the rules would provide
reasonable, consistent regulation to protect air and water quality and human
health while promoting large-scale composting.

Ms. Ettlin said the rules would establish three classes of regulation for
composting facilities depending on the amount and type of materials composted.
Fees for each class of regulation would be based on the potential environmental
risk and the amount of Department staff oversight required.

Specific issues raised at public hearings held in November, 1996 were
presented to the Commission for discussion. These included:
¢ on-farm composting ‘
¢ implementation of existing water quality ruies
o ‘“grandfathering in” of existing composting facilities

An invited panel including Chuck Craig, Oregon Department of
Agriculture, Dave Johnson, representing Oregon Broiler Growers and Glen
Zimmerman with the Composting Counci! of Oregon presenied further
information to the Commission. Although the proposed rules did not include a
“grandfathering in” of the current composting facilities, following a discussion on
the issue Commissioner Van Vliet advised the Department to look closely at the
“grandfathering in” condition during the final rule preparation process.
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A. Approval of Minutes
There were no minutes presented.
B. ApproVaI of Tax Credits
Maggie Vandehey with the Department’'s Management Services Division

presented this item to the Commission. The Department recommended the
Commission approve certification for the following tax credit applications:

Applications for Poflution Controt Tax Credit

Division 16
4736 |Dennis and Karen Wirth |AQ: Field Burning. Installation of an 85 acre $58,310 100%
drainage ftile system.
4737 [Ronald Schmidt AQ: Field Burning. John Deere flail chopper. $7,945 100%

Total Pollution Control $66,255

Commissioner Eden moved to approve the Department's
recommendation. Commissioner McMahan seconded the motion and it was
approved with three “yes” votes and one “no” vote (Commissioner Van Vliet).

C. Action Item: Nafional Marine Fisheries Service Total Dissolved Gas
Waiver Request

Gene Foster with the Department’'s Water Quality Division introduced this
item to the Commission. The waiver request to the Commission dated January
23, 1997 asked the Commission to adjust the Total Dissolved Gas Standard
(TDG) as necessary to spill over dams on the Columbia River to assist out-
migrating Snake and Columbia River salmon smolts, from midnight on April 10,
1997 to midnight on August 31, 1997. The Commission approved the waiver
through midnight on April 18, 1997. The Commission directed the Department at
its February 28, 1997 meeting to provide an outline for the National Marine
Fisheries Service's (NMFS) 1998 annual report on TDG prior to considering
extension of the NMFS request for a waiver to the state of Oregon's TDG water
quality standard.

The Department recommended that the Commission grant the TDG
waiver request as stated in the February 28, 1997 Staff Report for the Total
Dissolved Gas Waiver request. The Department also recommended that the
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outline for the annual report be included as part of the conditions as noted in the
February 28, 1997 Staff Report under Department Recommendations section (vi)
item 3.

The Department’s proposed outline for the NMFS TDG Annual Report to
the Commission included the foliowing objectives:

1. Determine if there is a difference in the incidence and severity of signs of gas
bubble disease (GBD) between migratory fish in the reservoir and in the fish
sampled through the Smolt Monitoring program.

2. Determine the progression of GBD signs as the resulf of exposure to TDG
and the relation between signs, health, and survival of aquatic species
indigenous to the Columbia and Snake Rivers.

3. Describe the migratory distribution of juvenile and adult salmonids,
particularly with respect to vertical distribution in the reservoir and relate fish
distribution to the distribution of TDG.

4. Determine the physical characteristics of dissolved gas throughout the
hydrosystem under specific spill and flow regimes.

5. Evaluation of monitoring protocols.

Additionally, Department staff recommended the report be made available
for peer review by the state and federal fisheries agencies, state and federal
environmental regulatory agencies, and the interested public. The draft report
would be made available for public comment by December 1, 1997. The
Independent Scientific Advisory Board will review the report and provide
comments. NMFS will provide the final report and written reviews of the draft to
the Department by January 15, 1997.

Douglas DeHart of the Oregon Department of Fish and Wildlife, Mark
Schneider with the National Marine Fisheries Service and Margaret Filardo of the
Fish Passage Center answered questions from the Commission.

Commissioner McMahan moved to amend the current waiver order dated
February 28, 1997 to extend the period of spill through midnight, August 31,
1997and to incorporate the conditions in the Departments staff report dated April
18, 1997 and adopt the findings made previously. Commissioner Van Vliet
seconded the motion. Foliowing a roll call vote, the motion was approved with
four “yes” votes.
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Public Forum

Larry Tuttle spoke to the Commission about his concerns regarding the
Department’s general permits process. He said he cannot find permit
revocation/expiration provisions in the Department’s rules. Mr. Tuttle
encouraged the Commission to direct the.Department to provide a written.
explanation of the general permit process and what may happen in the event of
an expired general permit. Steve Greenwood, Western Region Administrator,
said the Department would prepare a response to the Commission for the
meeting on June 6, 1997.

Note: The following agenda item was taken out of order.

H. Action Iitem: Revocation and Request to Decommission
Permit No. 95-014 - John M. Compton

Larry Knudsen, Assistant Attorney General with the Department of
Justice, introduced this item to the Commission. Also present were Mr. and Mrs,
John Compton and Larry Edelman, Assistant Attorney General with the
‘Department of Justice.

This case came before the Commission on John Compton’s appeal of the
Department's Notice of Revocation and Request to Decommission, dated June
10, 1996. Mr. Compton contended that the Department did not have the
authority to revoke the permit issued to him for a capping-fill sand filter septic
system once construction was completed and a Certificate of Satisfactory
Completion issued.

The matter was referred to a hearings officer who issued Proposed
Findings of Fact and Conclusions of Law. The hearings office held that:

« The system would not meet the permit requirements for a construction and
installation permit and the permit was issued in error.

e The contihued use of the system would cause a public health hazard and
water pollution.

¢ Once construction of the system is complete, the Department does not have
the authority to revoke the on-site construction permit and must seek
decommissioning of the system through enforcement proceedings.

The Department took exception to the hearing officer’s finding that an on-
site construction permit cannot be revoked once construction is complete and
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decommissioning of the system can only be ordered in an enforcement
proceeding. Mr. Compton contended that the Department had no legal authority
to order the decommissioning of the system since there was no factual basis for
the finding of the public health or water pollution hazard.

After considering the record in the .case and arguments from.each party,
Commissioner Eden moved to affirm the decision of the hearings officer and
incorporate by reference and adopt as its own the hearings officer's Proposed
Findings of Fact and Conclusions of Law, dated December 31, 1997. The
motion also included direction to the Department to proceed with rulemaking, as
appropriate, to clarify whether an on-site construction permit continues as an
operating permit after construction is completed. Commissioner McMahan
seconded the motion and it was approved with four “yes” votes.

The meeting was then recessed for lunch at 12:50 p.m. and reconvened at 1.35
p.m.

D. Rule Adoption: Municipal Solid Waste Landfill Rules of Oregon

Andy Ginsburg, Acting Manager of Air Quality Division Program
Operations, introduced this item to the Commission. He said that the
Environmental Protection Agency (EPA) periodically adopts New Source
Performance Standards for new sources in certain source categories and
Emission Guidelines for existing sources. The Department proposed to adopt
federal standards for landfills by reference so that EPA can delegate
enforcement of these rules to the Department.

Kathleen Craig with the Air Quality Division said the rule’s purpose is to
control landfill gas from large landfills that must install collections systems and
control devices. She said the rule was significant for two reasons: 1) it is the first
air regulation for sources traditionally regulated under the solid waste program.

It was a joint effort between Air Quality and Solid Waste Divisions. Several
meetings were held internally and with affected sources and 2) large landfills are
subject to Title V permits.

Ms. Craig said there were no public comments on the rule. Environmental
benefits expected are reductions in methane emissions by 30% and non-
methane organic compounds by 53%. These reductions will minimize
contribution to ozone, methane, odor and toxic effects.

Commissioner McMahan asked about the level of methane emissions
from landfills. Staff responded that landfills have not been required to report
methane emissions prior to this proposed regulation, but assumed the emission
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levels were high. Commissioner Van Vliet asked if EPA uses any innovative
remediation techniques to control landfill gases. Staff said the control
technologies specified in the regulation were fraditional, but landfills could
propose alternative forms of control if equivalency could be shown.

Commission Van Vliet moved to adopt-the Department’s
recommendations. Commissioner Eden seconded the motion and it was passed
with four “yes” votes.

E. Rule Adoption: Annual Oregon Title V Operating Fee Increase and
Redefinition of “Volatile Organic Compound” to Reflect Federal
Changes

Andy Ginsburg, acting Manager of the Air Quality Division’s Program
Operations and Kathleen Craig with the Air Quality Division presented this item
to the Commission.  This proposed rulemaking included two separate actions:

Title V Increase

Mr. Ginsburg said that the Department periodically adopts a Title V fee
increase, as allowed in statute, to cover inflationary costs related to the Title V
program. The Title V program is mandated by the Clean Air Act to be fully fee-
funded. Ms. Craig noted that no hearing was requested and that the Department
received just one comment asking for justification of the proposed increase. The
Department responded that the proposed increase covers inflationary costs and
agreed to work with industry representatives in evaluating the effectiveness of
the Title V program.

Delisting VOC Compounds

Mr. Ginsburg explained that Volatile Organic Compounds (VOCs) are part
of a large “family” of compounds. EPA can exclude specific compounds from the
definition of VOC compounds based on their negligible effect on ozone
formation. The proposed action would adopt the new federal exclusion of certain
VOC compounds.

Ms. Craig said the action would remove four compounds:
perchlorethelene (common drycleaner solvent), acetone and two CFCs. She
noted that all of these compounds would still be regulated under other programs.
No hearing was requested and there were no public comments.
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Commissioner McMahan moved approval of the Department’s
recommendation. Commissioner Van Vliet seconded the motion and it was
approved with four “yes” votes.

F. Temporary Rule Adoption: Correction to the Source Specific
Reasonably Available Control Technology. (RACT) Applicability Rule
(OAR 340-022-0104)

Andy Ginsburg, acting Manager of Air Quality Division Program
Operations, presented this item to the Commission. He said that the proposed
change is needed so that EPA can approve the redesignation request for the
Portland Ozone Nonattainment area. The EPA brought the change to the
Department’s attention as part of its review of the Department’s redesignation
request. Mr. Ginsburg said permanent rulemaking was in process, and it would
be brought back to the Commission in August, 1997 for adoption.

He said that RACT is a control technology requirement for existing major
sources in nonattainment areas. There is a loophole in Department rules that
could allow sources to avoid case-by-case RACT in conflict with EPA guidance.
The loophole was introduced by amendments made in 1995 that were intended
to improve consistency between the RACT applicability threshold and the
permitting threshold. Mr. Ginsburg said the Department is working with the
sources affected by the rule and that all sources are cooperating in RACT
determinations.

Commissioner Van Vliet moved to approve the Department’s
recommendation. Commissioner McMahan seconded the motion and it was
approved with four “yes” votes.

G. Action ltem: Petition fo Adopt a Rule Prohibiting New or Increased
Waste Discharges to Coastal Water Bodies

This matter came before the Commission as a Petition to Adopt Rules
Prohibiting New or Increased Waste Discharges to Certain Coastal Waterbodies
pursuant to ORS 183.390 and OAR 137-01-070. The petition was filed on March
21, 1997 by Northwest Environmental Defense Center, the Pacific Coast
Federation of Fishermen’s Associations and the Institute for Fisheries
Resources.

The petition requested that the Commission institute rulemaking
procedures for rules that would substantially prohibit new or increased pollution
discharges in the North Coast, Mid Coast, South Coast, Umpqua, and Rogue
River Basins. The petition asked the Commission to adopt rules “to protect the
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water quality of coastal streams which provide critical habitat for currently
depressed and threatened populations of wild Pacific coho salmon and
endangered Umpqua River sea-run chuthroat trout.”

Karl Anuta with the Northwest Environmental Defense Center and Glen
Spain with.the Pacific Coast Federation of Fishermen’s Associations presented
the petition to the Commission. Mr. Spain said that failure to prevent further
pollution was inconsistent with the Coastal Salmon Recovery Initiative (CSRI).
Mr. Anuta asked that no further pollution permits be issued until the salmon
restoration process begins and said the petition represents a first step in the
process.

Vice Chair Whipple asked whether the petitioners had support from the
local watershed groups and encouraged them to obtain broader advocacy and
support from those groups.

Mike Downs with the Water Quality Division discussed the Department’s
concerns with the petition. He said the CSRI is a comprehensive plan and that
anti-degradation rules already exist. He documented the actions the Department
has already taken and will continue to implement to contribute to success of the
Plan.

Commissioner Van Vliet moved to deny the petition without prejudice to
the Petitioners to resubmit their petition at a later date. The motion also included
direction to the Department to prepare a written Order to be signed by the
Director. Commissioner McMahan seconded the motion and it was passed with
four “yes” votes.

l. Commissioners’ Reports

There were no Commissioners’ Reports presented.
J. Director’s Report

Deputy Director Lydia Taylor presented the Director’s written report to the
Commission (Director Marsh left the meeting to attend a legislative committee

meeting). There were no questions from the Commission.

There was no further business and Vice Chair Whipple adjourned the
meeting at 2:55 p.m.
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Approval of Tax Credit Applications

Summary: Staff recommends approval of the following tax credits:

2 Pollution Prevention . $ 94,503
4 Reclaimed Plastics $ 122,644
23 Pollution Control ' $1,652,796
5] Air Quality $902,707
1 Water $ 15,582
13 Solid Waste $400,711
3 Storage Tanks $333,796
29 Tax Credits for Approval $1,869,943
1 Applicatioh exceeding $250,000 (Accountant Review Included)
0 Discussion issue
0 Applications for pre-certification
1 Reqtest for certificate transfer
0 Certificates for revocation
0 Requests for extension of time to file

| Approve issuance of tax credit certificates for the applications presentéd in Attachment A of
the staff report.

Report Author ‘ Iyré dtor

Divisicn Administrator
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June 6, 1997 ~s
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"Accommodations for disabilities are available upon request by contacting the
Public Affairs Office at (503)229-5317{voice)/(503)229-6993(TDD).




State of Oregon

Department of Environmental Quality

Memorandum

Date: May 19, 1997
To: Environmental Quality Commission
From: Langdon Marsh, Director

Subject: Agenda ltem B, June 5, 1997 EQC Meeting

Approval of Tax Credit Applications

Statement of the Need for Action

This staff report presents the staff analysis of pollution control facilities tax credit
applications and the Department's recommendation for Commission action on these
applications. The following is a summary of the applications presented in this report:

All equipment is used in the normal course of doing business. However, the owners would

Applications for Pollution Prevention Pilot Program

not have replaced their existing systems at this time or with this particular equipment had it not
been required by the National Emission Standards for Hazardous Pollutants (NESHAP) and to
avoid monitoring and record-keeping requirements.

Certified Certificate
TC No. Applicant Description of Facility Cost Value
4743 |The Cleanery - New dry-cleaning machine using Exxcn DF $72,898 $ 36,445
Santa Clara 2000 solvent. Eliminates emissions of perc
to the atmosphere by replacing a perc
machine.
4762 (Campbell's Multiprocess wet cleaning system which was $21,605 $ 10,803
Cleaners, Inc. installed as a replacement for about 55%
cleaning capacity of existing perc dry
cleaning machine.
Total Prevention $94,503 $ 47,252
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Applications for Reclaimed Plastic Tax Credit

All facilities are a normal part of doing business. It is unknown if the applicant would have installed these particular
facilities at this particular time without the incentive provided by the Reclaimed Plastic Tax Credit.

. Certified % Certificate
TC No. Applicant Description of Facility Cost Allocable Value
4353 |D & O Garbage |2 Kohlman-Hill, Inc. model KP2600F $54,418, 100% $ 27,209
Service INC compactor units to collect recycled plastic on
the collection truck; 2 20% portions of
modified collection trucks; 1 30-yard drop-
box; 2 20-yard drop-boxes for storage &
transport of recycled plastic.
4626 |Dinihanian Injection molding die used to manufacture $39,379| 100% $ 19,690
Manufacturing Inc {floral card holders from reclaimed plastic.
4710 WWDD 42', 1979 Hobbs trailer used for collecting $2,875| 100% $ 1,488
Partnership reclaimed plastic. '
4639 |Willamette REM model PERF-10 plastic bottle perforator $25,8721 100% $ 12,938
Beverage Co. and associate conveyor belt system. ‘
Total Reclaimed Plastic $122,644 $61,323
Applications for Pollution Control Facilities Tax Credit
TC Certified % Certificate
No. Applicant Description of Facility Cost Allocable Value
Pollution Control: Air
4373 iWacker Siltronic  |Viron wet scrubber rated at 15,000 cfm, $227.825] 100% $ 113,913
Corp ductwork, structural support and chemical ’
delivery system Facility controls ammonia,
hydrochlorofloric acid, potassium hydroxide
and hydrogen peroxide emissions,
4650 |Universal Seed |P.M. Hagel & Associates bag house system $62,326] 100% $ 31,163
Inc to control new vegetable seed cleaning e

equipment. The baghouse is designed to
operate with a particulate removal efficiency
of 99%.
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TC Certified % Certificate
No. Applicant Description of Facility Cost Allocable Value
4676|Smurfit Newsprint |Press vent wet scrubbing system installed to $366,710 100% $ 183,355
Corp control emissions of particulate matter and
formaldehyde.
4677|Smurfit Newsprint |Principal Purpose: Cladwood Division - $245,848 100%| $ 122,923
Corp Philomath -- Baghouse
4711/DOUBLE J Self contained air conditioner coolant $4,199 83% $ - 1,743
FARMS recycling equipment (R-134A.)
4719|LARRY AUTO AIR COOLANT RECYCLING $3,790 82%) % 1,554
LAUNDER ING  |[EQUIPMENT
Sub-Total Air $902,707 $ 451,354
Poliution Control: Water
4720|BERNARD VAN  |Animal waste management system which $15,582 100%| $ 7,791
DYKE consists of an underground reinforced
concrete tank with a reinforced concrete
apron connecting tank to barn.
Sub-Total Water $15,582 $7,791
Pollution Control: Solid Waste
4679 S & H Logging Inc |John Deere 880E Excavator with model 42 $159,600] 100% $ 79,800
Piranha Grapple, serial # DW69 ELB46757
used to handle yard debris which is being
processed into grade mulch
4724 |United Disposal |5 30-yard drop-boxes, serial # 9230 to 9234 $14,959( 100% $ 7,480
Service Inc ‘
4730 |Corvallis Disposal |10 2-yard front load containers with lids for $3,141 100% $ 1,556

Co.

cardboard recycling, model # M73T, serial #
127674 to 127683
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TC Certified % Certificate
No. Applicant Description of Facility Cost Allocable Value
4738 |Corvallis Disposal |20 2-yd & 5 4-yd front load containers with $13,8511 100% $ 6,926
Co. lids, model # M73T, serial # 130879-13888 &
130938-130947; 9 4-yrd front load
containers, model # M75T, serial # 130948-
130857, 5 6-yrd front load containers, model
# M76T, serial # 130958-130962
4739 {Corvallis Disposal |2 Vulcan on-board Scale systems for $17.,874[ 100% $ 8,937
Co cardboard recycling collection trucks, model!
# R100, Epson computer model # M-
HB804AEW, serial # 470001788.
4740 |Corvallis Disposal {576 101-gallon Toter carts, modet # 60501, $43,199] 100% $ 21,600
Co serial # YWO008206 - YW008782 and 100 90-
gallon semi-automated TOTER carts, model
# 74096, serial # Q71582-Q07168
4741 |United Disposal |One Marathon V-8030HD Baler, Serial # $9,1911 100% % 4,596
Service Inc 91901
4748 |Albany-Lebanon |20 2-yd. front load containers model # M73T, $13,242y 100% $ 6,621
Sanitation Inc serial # 127267-127276 & 127501-127510;
20 4-yrd front loader containers, model #75T
4750 |Albany-Lebanon (360 95-gallon Schaefer yard debris collection $18,720| 100% $ 9,360
Sanitation Inc carts, model # USD-C85, serial # 11337-
11696
4757|Lehl Disposal Co., |GMC Truck with 18 Foot Dump Bed $ 34,946 100% $ 17,473
Inc.
4758 |Tri County 1994 GMC collection fruck equipped with 18 £34.866( 100% $ 17,433
Construction foot dump box., model # C7H042, serial
Clean-up Inc, #1GDMT7HIJRJI519791, license #
513321ompartmented bed
4760 |Albany-Lebanon |576 101-gallon Toter wheeled carts, model # $37,152( 100% 5 18,576
Sanitation, Inc. 60501, serial # YB008053 through YB
008629
4761 |United Disposal  Marathon TC-2.5 Garbage Compactor $23,7791 100% $ 11,880
Service Inc. System i
Sub-Total Solid Waste $400,711 $200,358
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TC Certified % Certificate
No. Applicant Description of Facility Cost Allocable Value
Pollution Control: Storage Tanks ‘
4648 [Lou Dobbins Inc  [Facility upgrade for two underground tank $120,576 92% $ 55,465
systems including Stage Il vapor recovery.
4653 (Troutwood Inc Three protected tank systems with double- $194,738 91% $ 88,606
walt fiberglass/steel tanks, double-wall
flexible plastic piping, spill containment
basins, tank gauge system, overfill alarm,
turbine leak detectors, sumps, automatic
shutoff equipment.
4759 {Burns Junction  jUpgrade from underground to protected $18,4821 100% $ 9,241
Station aboveground storage tank system.
Sub-Total Storage Tanks $333,796 $ 153,312
Pollution Control Total $1,652,796 $ 812,815
All Tax Credits 6/5/97 EQC $1,869,943 $ 921,390

Certificate Transfer

On March 27, 1997, Raymond Richmond of Richmond'’s Service requested Tax Credit 2268
issued 9/21/90 be transferred to Rodney A. Woodside (dba Richmond’s Service.}) The request

is shown in Attachment B.

Background and Discussion of Issues

There are no issues presented for discussion.

Summary of Any Prior Public Input Opportunity

The Department does not solicit public comment on individual tax credit applications
during the staff application review process. Opportunity for public comment exists
during the Commission meeting when the applications are considered for action.
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Conclusions
The recommendations for action on the attached applications are consistent with

statutory provisions and administrative rules related to the poliution control, pollution
prevention and reclaimed plastic product tax credit programs.

Recommendation for Commission Action

The Department recommends the Commission.approve certification for the tax credit
applications as presented in Attachment A of the Department Staff Report and the
transfer of the certificate as presented in Attachment C.

Intended Follow-up Actions

Notify applicants of Environmental Quality Commission actions.

Attachments

A. Pollution Control Tax Credit Application Review Reports
B. Request for Certificate Transfer
C. Tax Credit Program Overview

Reference Documents (available upon request)

ORS 468.150 through 468.180.
OAR 340-16-100 through 340-16-125.
OAR 340-16-005 through 340-16-050.
ORS 468.925 through 468.965.
OAR 340-17-010 through 340-17-055.

OhON =~

Approved:

Section:

Report Prepared By: MargaretVandehey
Phone: (503) 229-6878
Date Prepared: May 19, 1997

Division:

Taxshare\eqc\9706_deq.doc




Attachment A

Application No. TC-4353

State of Oregon
Department of Environmental Quality

RECLAIMED PLASTIC TAX CREDIT
TAX RELIEF APPLICATION REVIEW REPORT

Applicant

D & O Garbage Service, Inc.
1140 Boone Rd., SE
Salem, Oregon 97306

The applicant is a solid waste collection company. The applicant owns and operates the
eqUipment claimed in this tax credit.
Application was made for reclaimed plastic tax credit.

Description of Equipment, Machinery or Personal Property

The claimed equipment is: two Kohlman-Hill Inc. model KP2600F compactor units to collect
recycled plastic on the collection truck; two 20% portions of modified collection trucks; one
30-yard dropbox; and two 20-yard drop boxes for storage and transport of recycled plastic.

The claimed facility investment costs:

Two collection trucks 20% $26,6'i 8

Two plastic compactors 19,772
Three drop boxes 8,030
Total $54,418

An independent accountant’s review of documentation of the cost of claimed equipment
was provided.

Procedural Reguirements

The investment is governed by ORS 468.451 through' 468.491, and by OAR Chapter 340,
Division 17.

The investment met all statutory deadlines in that:

a. The request for preliminary certification was received on February 9, 1995, The
preliminary certification was approved on March 13, 1995.

b. The investment was made on May 22, 1995,

c. The request for final certification was submitted on January 15, 1997, and was
filed omplete on February 19, 1997,
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4., Evaluation of Application

a. The investment is eligible because the equipment is necessary to collect and
transport reclaimed plastic.

b. Allocable Cost Findings

In determining the portion of the investment costs properly allocable to reclaiming
and recycling plastic material, the following factors from ORS 468.486 have been
considered and analyzed as indicated:

1) The extent to which the claimed collection, transportation, processing or
manufacturing process is used to convert reclaimed plastic into a salable or
usable commodity.

The equipment is to be used 100% of the time for collection and
transportation of recycled plastic.

2} Any other factors which are relevant in establishing the portion of the actual
cost of the investment properly allocable to the collection, transportation or
processing of reclaimed plastic or to the manufacture of a reclaimed plastic
product.

No other factors were considered relevant.

The actual cost of the investment properly allocable to processing reclaimed plastic
as determined by using these factors is 100%.

b, Summation
a. The investment was made in accordance with all regulatory deadlines.
b. The investment is eligible for final tax credit certification in that the equipment is

necessary to collect and transport a reclaimed plastic.
C. The qualifying business complies with DEQ statutes and rules.

d. The portion of the investment cost that is properly allocable to reclaiming and
recycling plastic is 100%.

6. Director's Recommendation

Based upon these findings, it is recommended that a Reclaimed Plastic Tax Credit
Certificate bearing the cost of $54,418 with 100% allocated to reclaiming plastic material,
be issued for the investment claimed in Tax Credit Application No. TC-4353.

William R. Bres
TAX\TC4353PL.STA
{603) 229-6046
February 19, 1996




Application No. TC-4373

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Wacker Siltronic Corporation
P.O. Box 83180
Portland, OR 97283-0180

The applicant owns and operates a silicon wafer manufacturing facility in Portland,
Oregon.

Application was made for tax credit for an air pollution control facility.

Description of Hacility

The claimed facility controls ammonia, hydrofluoric acid, potassium hydroxide and
hydrogen peroxide emissions. It consists of a Viron wet scrubber rated at 15,000
cfm, ductwork, structural support and a chemical delivery system.

Claimed Facility Cost:  $314,760

A distinct portion of the claimed facility makes an insignificant contribution to the
principal purpose of pollution control. The applicant claimed $213,900 for FRP
scrubber ducting. The application did not contain copies of invoices or purchase
orders that would verify the cost of the FRP ducting. A written request was made
to the applicant to provide this information. The applicant could not provide copies
of invoices or purchase orders for the ducting. The applicant did send a copy of
their Monthly Combined Cost Report (Attachment 1) which did not contain
sufficient information that could be used to verify the cost of the FRP ducting. In
order to establish a cost associated with the FRP ducting, the 1993 edition of Means
Mechanical Cost Data was used. Means is commonly used by engineering and
construction firms for cost estimating. It lists the installed costs for a variety of
fittings and duct sizes for FRP acid fume exhaust systems. The applicant provided
drawings of the FRP ducting system which were used to determine the lineal
footage, the type and number of fittings for the system. Using this information and
the Means Mechanical Cost Data, an engineering cost estimate for the applicants
FRP ducting system was performed. See Attachment 2. It calculated out to be
$148,094. This would reduce the claimed facility cost by $65,806. In addition, the
applicant claimed $7,900 as a cost estimate for an electrical motor control center and
instrumentation. This cost was already included in the contractors requirements to
furnish and install the fume scrubber as stated in Section 11520, Part 2, paragraph F
of the applicant's Fume Scrubber System specifications. The applicant also claimed
$7,372 for General Conditions and $3,325 for insurance. Markup should only be
allowed on $221,189 which is the cost of the scrubber and the adjusted ducting cost.
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The revised markup amount (3%) is $6,636, which means that the claimed facility
cost needs to be reduced by $2,532.

Ineligible Costs: $86,935

Adjusted Facility Cost: $227,825

Accountant's Certification was provided.

The applicant indicated the useful life of the facility is 10 years.

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16.

The facility met all statutory deadlines in that:

Construction of the facility was substantially completed on July 21, 1993  and
placed into operation on July 21, 1993. The application for final certification was
received by the Department on March 27, 1995. The application was found to be
complete on June 28, 1996.

Evaluation of Application

a. Rationale For Eligibility

The facility is eligible because the principal purpose of the facility is to
comply with a requirement imposed by the applicant's Air Contaminant
Discharge Permit Number 26-3002 issued by the Oregon Department of
Environmental Quality. Specifically paragraphs 6 and 9 under Performance
Standards and Emission Limits. Both of these paragraphs limit the NO,
emissions. The claimed facility facilitates the control of NO, emissions. The
emission reduction is accomplished by the elimination of air contaminants as
defined in ORS 468A.005.

Prior to the installation of the claimed facility, the controlled emissions were
mixed with NO, emissions and entered an existing scrubber. Due to capacity
limitations the scrubber needed to be replaced. The applicant decided that in
order to enhance the performance and minimize the cost of the new NO,
scrubber, the acid etch emissions should be separated from the NO, emissions
and controlled in a less expensive wet scrubber. The cost of scrubbing one
cubic foot of NO, is over six times more costly than treating one cubic foot of
hydrofluoric acid emissions. Also, there is interference from the acid fumes in
the chemistry required to treat NO,.
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The claimed facility controls the hydrofluoric acid, ammonia, potassium
hydroxide and hydrogen peroxide emissions generated from the acid etch
processes. The scrubber was designed to remove 99% of these emissions.
The principle of the operation of the scrubber is as follows: The contaminated
air stream passes up through a vertical packed bed. Recirculated water with
a pH of 9 is sprayed-on the top of the packed bed. As the water flows
through the packing, it adsorbs the pollutants. The claimed facility has a
system to monitor and control the pH of the recirculation water. A small
amount of the recirculation water is discharged to the POTW and fresh water
is added as make-up. The emissions from the processes are carried to the
scrubber in a fiberglass duct system.

Eligible Cost Findings

In determining the percent of the pollution contro! facility cost allocable to
pollution control, the following factors from ORS 468.190 have been
considered and analyzed as indicated:

1) The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The facility does not recover or convert waste products into a salable or
usable commodity.

2)  The estimated annual percent return on the investment in the facility.

The applicant indicates in the application so there is no income or
savings from the facility, so there is no return on the investment.

3) The alternative methods, equipment and costs for achieving the same
pollution control objective.

The treatment technology of the claimed facility is state-of-the-art and
considered best available control technology economically achievable
for the type of control required.

4) Any related savings or increase in costs which occur or may occur as a
result of the installation of the facility.

There is no savings from the facility. The cost of maintaining and
operating the facility is $24,300 annually.

The increase costs are due to the cost to operate electric motors with a
combined horsepower of 50 hp, the cost of treatment chemicals and
maintenance labor.
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5)  Any other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to the prevention, control or
reduction of air pollution.

The adjusted eligible facility cost has been determined to be $227,825.
A total of $86,935 was not eligible because it did not directly reduce
pollution or the applicant could not verify the costs reduced pollution.
See Section 2 for additional details.

The actual cost of the facility properly allocable to pollution control as determined
by using this factor or these factors is 100%.

5. summation
a. The facility was constructed in accordance with all regulatory deadlines.
b.  The facility is eligible for final tax credit certification in that the principal
purpose of the facility is to comply with a requirement imposed by the

Oregon Department of Environmental Quality to control air pollution.

c. The facility complies with the conditions of the applicant's Air Contaminant
Discharge Permit.

d.  The portion of the facility cost that is properly allocated to pollution control is
100%.

6. Director's Recommendation

Based upon these findings, it is recommended that a Pollution Control Facility
Certificate bearing the cost of $227,825 with 100% allocated to pollution control, be
issued for the facility claimed in Tax Credit Application No. TC-4373.

Dennis E. Cartier
SJO Consulting Engineers, Inc.

November 11, 1996
April 11, 1997 - Additional clarification to Paragraph 2.




Application No. TC-4626

State of Oregon
Department of Environmental Quality

RECLAIMED PLASTIC TAX CREDIT
TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Dinihanian Manufacturing, Inc.
18005 NW Cornell Rd.
Beaverton, Oregon 97006

Dirnihanian Manufacturing Inc, is a plastic manufacturing company. The claimed
equipment will be used to manufacture a reclaimed plastic product.

Application was made for Reclaimed Plastic Tax Credit,

Description of Equipment, Machinery or Personal Property

The claimed equipment consists of an Injection melding die used to manufacture floral
card holders from reclaimed plastic.

The claimed facility investment costs: $39,379
The claimed cost of the facility was certified by an independent accountant.

Procedural Requirements

The investment is governed by ORS 468.451 through 468.491, and by OAR Chapter
340, Division 17. :

The investment met all statutory deadlines in that:

a. The request for preliminary certification was received on June 18, 1998, The
preliminary certification was issued on June 18, 1996.

b. The investment was made on July 11, 1996.

cC. The request for final certification was submitted on April 23, 1997 and was filed
complete on April 30, 1297.
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4, Evaluation of Application

a. The investment is eligible because the equipment is used to manufacture a
reclaimed plastic product.

b. Allocable Cost Findings
In determining the portion of the investment cosis properly allocable to
reclaiming and recycling plastic material, the following factors from ORS
468.486 have been considered and analyzed as indicated:
1) The extent to which the claimed collection, transportation, processing or

manufacturing process is used to convert reclaimed plastic into a salable
or usable commodity.

The equipmént is to be used 100% of the time for manufacture of a
reclaimed plastic product.

2} Any other factars which are relevant in establishing the portion of the
actual cost of the investment properly allocable to the collection,
transportation or processing of reclaimed plastic or to the manufacture of
a reciaimed plastic product.

No other factors were considered relevant.

The actual cost of the investment properly allocable to processing reclaimed
plastic as determined by using these factors is 100%.

5. Summation
a. The investment was made in accordance with all regulatory deadlines.
b. The investment is eligible for final tax credit certification in that the equipment is

necessary to manufacture a reclaimed plastic product.
c. The qualifying business complies with DEQ statutes and rules.

d. The portion of the investment cost that is properly allocable to reclaiming and
recycling plastic is 100%.

6. Director's Recommendation

Based upon these findings, it is recommended that a Reclaimed Plastic Tax Credit
Certificate bearing the cost of $39,379 with 100% allocated to reclaimed plastic
recycling, be issued for the investment claimed in Tax Credit Application No. TC-46286.

William R, Bree
TAX\TC4628PL.STA
{603} 229-6046
April 30, 1897




Application No. TC-4639

State of Cregon
Department of Environmental Quality

RECLAIMED PLASTIC TAX CREDIT
TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Willamette Beverage Company
3030 Judkins Road
Eugene, Oregon 97403

The applicant is a soft drink bottling and distribution company.
The claimed equipment will be used for recycling plastic soft drink bottles.

Application was made for reclaimed plastic tax credit.

Description_of Equipment, Machinery or Personal Property

The claimed equipment consists of a REM model PERF-10 plastic bottle perforator and
associated conveyor belt system.

The claimed facility investment costs: $256,872 -
An independent accountant’s certification of facility costs was provided.

Procedural Reguirements

The investment is governed by ORS 468.451 through 468.421, and by OAR Chapter
2340, Division 17.

The investment met all statutory deadlines in that:

a. The request for preliminary certification was received on July 23, 1996. The
30-day waiting period was waived on August 7, 1996, and the request for
preliminary certification was approved on October 18, 1996.

b. The investment was made on November 26, 19986.

c. The request for final certification was submitted on December 30, 1996, and
was filed complete on February 14, 1997.
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4, Evaluation of Application

a. The investment is eligible because the equipment is necessary to process
reclaimed plastic.

b. Aliocable Cost Findings
In determining the portion of the investment costs properly allocable to
reclaiming and recycling plastic material, the following factors from ORS
468.486 have been considered and analyzed as indicated:
1) The extent to which the claimed collection, transportation, processing or

manufacturing process is used to convert reclaimed plastic inte a salable
or usable commodity.

The equipment is to be used 100% of the time for processing reclaimed
plastic. '

2) Any other factors which are relevant in establishing the portion of the
actual cost of the investment properly allocable to the collection,
transportation or processing of reclaimed plastic or to the manufacture of
a reclaimed plastic product.

No other factors were considered relevant.

The actual cost of the investment properly allocable to processing reclaimed
plastic as determined by using these factors is 100%.

5. Summation
a. The investment was made in accordance with all regulatory deadlines.
b. The investment is eligible for final tax credit certification in that the equipment is

necessary to process reclaimed plastic.
C. The qualifying business complies with DEQ statutes and rules.

d. The portion of the investment cost that is properly allocable to reclaiming and
recycling plastic is 100%.

6. Director's Recommendation

Based upon these findings, it is recommended that a Reclaimed Plastic Tax Credit
Certificate bearing the cost of $25,872 with 100% allocated to reclaiming plastic
material, be issued for the investment claimed in Tax Credit Application No. TC-4639.

William R. Bree
TAX\TC4839PL.STA
{603) 229-6046
February 7, 1997




Application No. TC-4648

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Lou Dobbins Inc.
P O Box 590
Madras, OR 97741

The applicant owns and operates a retail gas station at 398 West 3rd St., Prineville, OR
97754, Facility ID No. 8480.

Application was made for a tax credit for a water pollution control facility involving
underground storage tanks. The application also included related air quality Stage II
vapor recovery piping.

Description of Claimed Facility

The claimed pollution control facilities described in this application are two doublewall
fiberglass/steel tanks (one is two-compartments), doublewall fiberglass piping, spill
containment basins, tank gauge system, turbine leak detectors, sumps, automatic shutoff
valves, monitoring wells and Stage II vapor recovery piping.

Claimed facility cost $120,576
(Accountant’s certification was provided)

Procedural Requirementg

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16.

The facility was substantially completed on November 1, 1995 and placed into operation
on November 1, 1995. The application for certification was submitted to the Department
on August 14, 1996, and was considered to be complete and filed on December 15,
1996, within two years of the completion date of the project.
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4, Evaluation of Application

a.

The facility is eligible because the principal purpose of the facility is to comply
with underground storage tank requirements imposed by the federal
Environmental Protection Agency to prevent pollution of soil, water and air.
This is accomplished by preventing releases into soil, water or air. The facility
qualifies as a "pollution control facility”, defined in OAR 340-16-025(2)(g):
"Installation or construction of facilities which will be used to detect, deter or
prevent spills or unauthorized releases.”

To respond to Underground Storage Tank requirements under OAR 340-Division
150, the applicant installed:

1) For corrosion protection - Doublewall fiberglass/steel tanks and
doublewall fiberglass piping.

2) For spill and overfill prevention - Spill containment basing, sumps and
automatic shutoff valves.

3) For leak detection - Tank gauge system, turbine leak detectors and
monitoring wells.

In addition, the following equipment was installed to reduce air quality emissions:
1) For VOC reduction - Stage 1I vapor recovery piping.

The Department concludes that the costs claimed by the applicant ($120,576) are
eligible pursuant to the definition of a pollution control facility in ORS 468.155.

Eligible Cost Findings
In determining the percent of the eligible pollution control facility cost allocable

to pollution control, the following factors from ORS 468.190 have been
considered and analyzed as indicated:




1)

2)

3)

4)

)

Application No. TC-4648
Page 3

The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The equipment does not recover or convert waste products into a salable
or usable commodity.

The estimated annual percent return on the investment in the facility.

There is no annual percent return on investment as the applicant claims no
gross annual income from the facility.

The alternative methods, equipment and costs for achieving the same
pollution control objective.

The applicant did not indicate that alternatives were considered. The
methods chosen are acceptable for meeting the requirements of federal
regulations.

Any related savings or increase in costs which occur or may occur as a
result of the installation of the facility.

The applicant claims no savings or increase in costs as a result of the
installation.

Any other factors which are relevant in establishing the portidn of the
actual cost of the facility properly allocable to pollution control.

There are no other factors to consider in establishing the actual cost of the
facility properly allocable to prevention, control of reduction of pollution.

The actual cost of the facility properly allocable to pollution control is determined
by using these factors as displayed in the following table:
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Eligible
Facility Percent Amount
Cost Allocable Allocable
Corrosion Protection:
Doublewall fiberglass/steel
tanks & fiberglass piping $24,000 65% (1) $15,600
Spill & Overfill Prevention:
Spill containment basins 1,940 100 1,940
Sumps 4,626 100 4,626
Automatic shutoff valves 020 100 920
Leak Detection:
Automatic tank gauge 7,560 90% (2) 6,804
Turbine leak detectors 990 100 990
monitoring wells 540 100 540
VOC Reduction: _
Stage II vapor recovery 2,000 100 2,000
Labor, material, misc. parts 78,000 100 78,000
Total $120,576 3% $111,420

(D

@)

The Department has determined the percent allocable on the cost of a
corrosion protected tank and piping system by using a formula based on
the difference in cost between the protected tank and piping system and
an equivalent bare steel system as a percent of the protected system.
Applying this formula to the costs presented by the applicant, where the
protected system cost is $24,000 and the bare steel system is $8,484, the
resulting portion of the eligible tank and piping cost allocable to pollution
control is 65%.

The applicant’s cost for a tank gauge system is reduced to 90% of cost
based on a determination by the Department that this is the portion
properly allocable to pollution control since the device can serve other
purposes, for example, inventory control.
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5. Summation
a. The facility was constructed in accordance with all regulatory requirements
according to signed statements made by the installation service provider and/or
owner,
b. The facility is eligible for tax credit certification in that the principal purpose of

the claimed facility is to comply with requirements imposed by the federal
Environmental Protection Agency to prevent pollution of soil, water and air.
This is accomplished by preventing releases in soil, water or air. The facility
qualifies as a "poliution control facility” defined in OAR 340-16-025(2)(g):
"Installation or construction of facilities which will be used to detect, deter or
prevent spills or unauthorized releases.”

C. The facility complies with DEQ statutes and rules in that the appropriate
compliance documents relating to the project have been submitted.

d. The portion of the facility cost that is properly allocable to pollution control is
92%.

6. Director’s Recommendation

Based upon these findings, it is recommended that a Pollution Control Facility Certificate
bearing the cost of $120,576 with 92% allocated to pollution control, be issued for the
facility claimed in Tax Credit Application No. TC-4648.

Barbara J. Anderson
(503) 229-5870
April 24, 1997




Application No. TC-4650

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Universal Seed Company
3465 Independence Highway
Independence, OR 97351

The applicant owns and operates a vegetable seed cleaning business in
Independence, OR.

Application was made for tax credit for an air pollution control facility.

Description of Facility

The claimed facility is a bag house system manufactured by P.M. Hagel & Associates
that was installed to control particulate emissions from new vegetable seed cleaning
equipment. The bag house was designed to operate with a particulate removal
efficiency of 99%.

Claimed Facility Cost:  $62,326

Accountant's Certification was provided.

The applicant indicated the useful life of the facility is 10 years.

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16.

The facility met all statutory deadlines in that:

Installation of the facility was substantially completed on October 1, 1994, and placed
into operation on October 1, 1994. The application for final certification was received
by the Depariment on August 19, 1994. The application was found to be complete as
submitted on August 28, 1994, within two years of substantial completion of the
facility.
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4, Evaluation of Application

a.

Rationale For Eligibility

The claimed facility is eligible because the principal purpose is to comply with

. OAR 340-21-040 imposed by the Department of Environmental Quality to

control particulate emissions from the seed ¢leaning process equipment. The
Air Contaminant Discharge Permit for this source, Permit #27-8033, Permit
Condition 1. requires the permittee to control particulate emissions from the
seed cleaning operations. The emission reduction is accomplished by the
elimination of air contaminants as defined in ORS 468A.005.

The air pollution control facility installed on the new seed cleaning equipment
consists of a P.M. Hagel & Associates model #PMH AS-169-10-T bag house
with 1990 ft2 of filter cloth. The system also consists of a 40 hp, size 50 fan
that operates at 20,000 cfm, a discharge rotary valve, concrete foundation and
collection hopper. The system collects approximately 132 tons of dust and
particulate material during the three months per year the seed cleaning
equipment is operated.

Eligible Cost Findings
In determining the percent of the pollution controt facility cost allocable to
poliution control, the following factors from ORS 468.190 have been considered

and analyzed as indicated:

1) The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The dust and particulate matter collected by the bag house is a usable
commodity. Approximately 132 tons per year are collected. A recycling
company takes the material and converts it into compost.

2) The estimated annual percent return on the investment in the facility.

The applicant states there is no income or savings from the facility, so
there is no return on the investment.

3) The alternative methods, equipment and costs for achieving the same
pollution control objective.

The applicant has identified no alternative methods.

4) Any related savings or increase in costs which occur or may occur as a
result of the installation of the facility.
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There is no savings from the facility. The applicant pays approximately
$4,000 a year to dispose of the dust and particulate at the recycling
facility.

5) Any other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to the prevention, control or
reduction of air poliution.

There are no other factors to consider in establishing the actual cost of
the facility properly allocable o prevention, control or reduction of
pollution. The principal purpose of the facility is to control a substantial
quantity of air poliution.

The actual cost of the facility properly allocable to pollution control as determined by
using this factor or these factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for final tax credit certification in that the principal purpose
of the facility is to comply with a requirement imposed by the applicant's Air
Contaminant Discharge Permit issued by the Department of Environmental
Quality to control air pollution.

c. The facility complies with Department statues and permit conditions.

d. The portion of the facility cost that is properly allocated to pollution control is
100%.

6. Director's Recommendation
Based upon these findings, it is recommended that a Pollution Control Facility
Certificate bearing the cost of $62,326 with 100% allocated to pollution control, be
issued for the facility claimed in Tax Credit Application No. TC-4650.

Dennis E. Cartier
SJO Consulting Engineers, Inc.

March 28, 1997




Application No. TC-4653

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Troutwood Inc.
10134 SE Stark Street
Portland, OR 97216

The applicant owns and operates a retail gas station at 10134 SE Stark St., Portland, OR
07216, Facility ID No. 8226.

- Application was made for a tax credit for a water pollution control facility involving
underground storage tanks. The application also included related air quality Stage I &
IT vapor recovery equipment.

Description of Claimed Fagcility

The claimed pollution control facilities described in this application are three doublewall
fiberglass/steel tanks, doublewall flexible plastic piping, spill containment basins, tank
gauge system, overfill alarm, turbine leak detectors, sumps, automatic shutoff valves,
monitoring wells and Stage I & II vapor recovery equipment.

Claimed facility cost $194,738
(Accountant’s certification was provided)

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16. -

The facility was substantially completed on September 8, 1994 and placed into operation
on September 8, 1994, The application for certification was submitted to the Department
on September 5, 1996, and was considered to be complete and filed on September 6,
1996, within two years of the completion date of the project.
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4, Evaluation of Application

a.

The facility is eligible because the principal purpose of the facility is to comply
with underground storage tank requirements imposed by the federal
Environmental Protection Agency to prevent pollution of soil, water and air.
This is accomplished by preventing releases into soil, water or air. The facility
qualifies as a "pollution control facility", defined in OAR 340-16-025(2)(g):
"Installation or construction of facilities which will be used to detect, deter or
prevent spills or unauthorized releases."

To respond to Underground Storage Tank requirements under OAR 340-Division
150, the applicant installed:

1) For corrosion protection - Doublewall fiberglass/steel tanks and
doublewall flexible plastic piping.

2) For spill and overfill prevention - Spill containment basins, sumps,
automatic shutoff valves and an overfill alarm.

3) For leak detection - Tank gauge system, turbine leak detectors and
monitoring wells.

In addition, the following equipment was installed to reduce air quality emissions:
1) For VOC reduction - Stage T & II vapor recovery equipment.

The Department concludes that the costs claimed by the applicant ($194,738) are
eligible pursuant to the definition of a pollution control facility in ORS 468.155.

Eligible Cost Findings .
In determining the percent of the eligible pollution control facility cost allocable

to pollution control, the following factors from ORS 468.190 have been
considered and analyzed as indicated:
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The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity. '

The equipment does not recover or convert waste products into a salable
or usable commodity.

The estimated annual percent return on the investment in the facility.

There is no annual percent return on investment as the applicant claims no
gross annual income from the facility.

The alternative methods, equipment and costs for achieving the same
pollution control objective.

The applicant did not indicate that alternatives were considered. The
methods chosen are acceptable for meeting the requirements of federal
regulations.

Any related savings or increase in costs which occur or may occur as a
result of the installation of the facility.

The applicant claims no savings or increase in costs as a result of the
installation.

Any other factors which are relevant in establishing the portion of the
actual cost of the facility properly atlocable to pollution control,

There are no other factors to consider in establishing the actual cost of the
facility properly allocable to prevention, control of reduction of pollution.

The actual cost of the facility properly allocable to pollution control is determined
by using these factors as displayed in the following table:
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Eligible
Facility Percent Amount
Cost Allocable Allocable -
Corrosion Protection: |
Doublewall fiberglass/steel
tanks and plastic piping ~ $50,862 66% (1) $33,569
Spill & Overfill Prevention:
Spill containment basins 1,463 100 1,463
Sumps 4,052 100 4,052
Automatic shutoff valves 987 100 087
Overfill alarm 316 100 316
Leak Detection:
Automatic tank gauge 9,003  90% (2) 8,103
Turbine leak detectors 950 100 950
monitoring wells 1,054 100 1,054

VOC Reduction: | '
Stage I & II vapor recovery 2,620 100 2,620

Labor, material, misc. parts 123,431 100 123,431
Total $194,738 91% $176,545
(1) The Department has determined the percent allocable on the cost of a

@

corrosion protected tank and piping system by using a formula based on
the difference in cost between the protected tank and piping system and
an equivalent bare steel system as a percent of the protected system.
Applying this formula to the costs presented by the applicant, where the
protected system cost is $50,862 and the bare steel system is $17,465, the
resulting portion of the eligible tank and piping cost allocable to pollution
control is 66%.

The applicant’s cost for a tank gauge system is reduced to 90% of cost
based on a determination by the Department that this is the portion
properly allocable to pollution control since the device can serve other
purposes, for example, inventory control,
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5. Summation

a. The facility was constructed in accordance with all regulatory requirements
according to signed statements made by the installation service provider and/or
owner.

b. The facility is eligible for tax credit certification in that the principal purpose of
the claimed facility is to comply with requirements imposed by the federal
Environmental Protection Agency to prevent pollution of soil, water and air.
This is accomplished by preventing releases in soil, water or air, The facility
qualifies as a "pollution control facility” defined in OAR 340-16-025(2)(g):
"Installation or construction of facilities which will be used to detect, deter or
prevent spills or unauthorized releases."

- C. The facility complies with DEQ statutes and rules in that the appropriate
compliance documents relating to the project have been submitted.

d. The portion of the facility cost that is properly allocable to poliution control is
91%. :

6. Director’s Recommendation

Based upon these findings, it is recommended that a Pollution Control Facility Certificate
bearing the cost of $194,738 with 91% allocated to pollution control, be issued for the
facility claimed in Tax Credit Application No. TC-4653.

Barbara J. Anderson
(503) 229-5870
April 24, 1997




Application No. TC-4676

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1. Applicant

Smurfit Newsprint Corporation
Cladwood Division

351 North 15 Street

PO Box 1149

Philomath, Oregon 97370

The applicant owns and operates a manufacturing plant that utilizes waste newsprint and
wood shavings for manufacture of solid panels. The plant is located 5 miles west of
Corvallis on Highway 20/34 on North 15 Street in Philomath, Benton County, Oregon.
Application was made for tax credit for an air pollution control facility.

2. Description of Facility

The claimed facility is a press vent wet scrubbing system which was installed to control
emissions of particulate matter and formaldehyde from the exhaust of the press that utilizes
heat and pressure to press mats into solid panels at the Philomath plant. The plant utilizes
waste newsprint and wood shavings for manufacture of solid panels that can be cut into
exterior rated siding, garage door inserts, and other decorative components.

Claimed Facility Cost: $403,857
Accountant's Certification was provided.

Review performed by Symond’s, Evan’s & Larson, P.C. identified the following non-
allowable costs:

Miscellaneous costs which were not related to the facility $ 7,674
Costs related to equipment not used 7,178
Costs related to repair of faulty equipment 22,295
Total non-allowable costs $37,147
Eligible Facility Cost $366,710

The applicant indicated the useful life of the facility is 23 years.

3. Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16.

The facility met all statutory deadlines in that:

Installation of the facility was substantially completed on November 1, 1994 and placed
into operation the same day. The application for final certification was received by the
Department with all necessary information to process on October 15, 1996, within two
years of substantial completion of the facility.
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4. Evaluation of Application

a. Rationale For Eligibility

The claimed facility is a press vent wet scrubbing system consisting of (1) a spray system
designed by PF&C, which extinguishes burning embers.and cools the exhaust gases, (2) a
Western Pneumatics, Inc. 3-phase wet scrubber, which removes the particulate matter and
formaldehyde from the exhaust gases, (3) a Bauer Model #552-48 hydrasieve, which
removes the larger solid particles from the blow down of the wet scrubber (4) a Cornell
Model #3WB-20-2 pump, which is used for recirculation of water to the PR&C spray
system, and (5) a Koch Engineering mist eliminator (10'x10" Fleximesh) pad, which
removes minute droplets of water from the exhaust gases from the wet scrubber. The
press vent wet scrubbing system was installed to control emissions of particulate matter
and formaldehyde from the press vent exhaust at the Philomath plant.

The applicant has estimated that the installation of the press vent scrubbing system has
resulted in a reduction of about 85% of particulate matter emissions and about 70% of
formaidehyde emissions from the press vent.

Prior to the installation of the press vent wet scrubbing system, the exhaust from the press
was vented to the atmosphere without the use of any air pollution control equipment.

The primary purpose of the press vent wet scrubbing system is therefore to control
emissions of particulate matter and formaldehyde from the exhaust of the press vent.

Installation of the press vent wet scrubbing system also meets the requirement that the
principal purpose of the claimed facility is to comply with a requirement imposed by the
Department to prevent, control, or reduce air pollution.

b. Eligible Cost Findings

In determining the percentage of the certified cost allocable to pollution control, the
following factors from ORS 468.190 have been considered and analyzed as indicated:

1} The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The facility does not recover or convert waste products into a salable or
usable commuodity.

2) The estimated annual percent return on the investment in the facility.

The applicant did not provide any information about the annual operating
expenses for the claimed facility. The applicant indicated that the useful
life of the claimed facility is 23 years but did not provide the return on
investment (RO1) calculations.

However, based on knowledge about operations of wet scrubbers for
controlling emissions of particulate matter and other contaminants, it can
be reasonably assumed that the Return on Investment Factor would be so
high (in all likelihood a negative value) that the Annual Percent ROI would
be 0%.
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3) The alternative methods, equipment, and costs for achieving the same
pollution control objective.

The applicant did not state in its application, if it considered any
alternative methods, equipment, and costs for achieving the same pollution
control objective.

However, contro] of emissions of particulate matter and other gaseous
compounds such as formaldehyde, using a wet scrubber is traditionally
considered to be a practical and cost-effective method of controlling air
emissions.

4) Related savings or increase in costs which occur or may occur as a result
of the installation of the facility.

The applicant did not provide any information about the gross annual
income and annual operating expenses for the claimed facility.

However, based on knowledge of operations of similar wet scrubbing
systems, it can be reasonably concluded that the applicant will not generate
any income from the claimed facility, whereas the applicant will certainly
have annual operating expenses for running the claimed facility.

5) Other factors which are relevant in establishing the portion of the actual
cost of the facility properly allocable to the prevention, control or
reduction of air pollution.

There are no other factors to consider in establishing the actual cost of the
facility properly allocable to reduction of pollution.

The actual cost of the facility properly allocable to pollution control as determined by
using this factor or these factors is 100%.
5. Summaticn
a. The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for final tax credit certification in that the principal purpose

of the facility is to comply with a requirement imposed by the Department to
prevent, control, or reduce air pollution.

c. The facility complies with the Department statutes and rules, and permit
conditions.
d. The portion of the facility cost that is properly allocable to pollution control is

100%.
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6. Director's Recommendatjon

Based upon these findings, it is recommended that a Pollution Control Facility Certificate
bearing the cost of $366,710 with 100% allocated to pollution control, be issued for the
facility claimed in Tax Credit Application No. TC-4676.

Anurag Gupta : PRC Environmental Management, Inc.

February 6, 1997 '

Edited February 13, 1997 DPK

Edited May 12, 1997 MCV - Incorporated Accountant’s Statement




SYMONDS, EVANS & LARSON, PC.
CERTIFIED PUBLIC ACCOUNTANTS

REPORT OF INDEPENDENT ACCOUNTANTS
ON APPLYING AGREED-UPON PROCEDURES TO
POLLUTION CONTROL TAX CREDIT APPLICATION NO. TC-4676

Environmental Quality Commission
811 S.W. Sixth Avenue
Portland, Oregon 97204

We have performed the procedures enumerated below, which were agreed to by Smurfit
Newsprint Corporation (the Company); the State of Oregon, Department of Environmental Quality
{the DEQ); and the Environmental Quality Commission, solely to assist you with respect to the
Company's Pollution Control Tax Credit Application No. TC-4676 (the Application) filed with the
DEQ for the Air Pollution Coentrol Facility in Philomath, Oregon (the Facility). This engagement to
apply agreed-upon procedures was performed in accordance with standards established by the
American Institute of Certified Public Accountants. The sufficiency of the procedures is solely the
responsibility of the specified users of the report. Consequently, we make no representation
regarding the sufficiency of the procedures described below either for the purpose for which this
report has been requested or for any other purpose.

The Application has a claimed Facility cost of $403,857. Our procedures and findings are as
follows:

Procedures:

1. We read the Application, the Oregon Revised Statutes (ORS) on Pollution Control Facilities
Tax Credits — Sections 468.150 through 468.190 (the Statutes) and the Oregon
Administrative Rules (OAR’s) on Pollution Control Tax Credits — OAR 340-16-005
through OAR 340-16-050.

2. We inspected vendor invoices which aggregated approximately 94% of the adjusted costs
of the Facility.

3. We discussed certain components of the Application, the Statutes and OAR’s with Maggie
Vandehey and David Kauth of the DEQ.

4, We discussed certain components of the Application with Michael Hibbs and Noemi
McKee of the Company and Anurag Gupta of Tetra Tech Environmental Management,

Inc., a contractor for the DEQ.

5. We toured the Facility with Mr. Hibbs.

9600 S.W. Oak Street, Suite 380 Phone: (503) 244-7350
Portland, Oregon 97223 Fax: (503) 244-7331
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6. We requested that Company personnel confirm the following assertions:

A) Internal labor costs included in the Application were based on employees’ actual pay
rates.

B) The Company presently derives no income or cost savings from operating the Facility.

C) All supply costs included in the Application related to the installation of the Facility and
did not include ongoing operating supplies.

D) No previously existing equipment was sold as a result of the installation of the Facility.

E) The capacity of the Facility is adequate for the Company’s present operations and does
not include significant capacity for potential future operations.

F) In accordance with ORS Section 468.155(2)(e), the Facility is not a “replacement or
reconstruction of all or a part of any facility for which a pollution control facility
certificate has previously been issued...”

G) Costs incurred for the refabricatton of certain used equipment used in the pollution
control process were necessary in order to prepare the equipment for its intended use.
The cost of the used equipment plus the required refabrication costs were in the
aggregate less than the costs to acquire new equipment.

H) The actual construction costs of the Facility exceeded the Company’s budgeted costs
due to the fact that this was the Company’s first pollution control facility of this type,
and the original cost was underestimated.

I} Engineering costs paid to CH2M Hill of $48,289 related to the planning and design of
certain components of the Facility and the testing and measuring of emissions during
the construction phase of the Facility.

Findings:

{. through 5.

As a result of applying these procedures, we noted that the Application should be adjusted
for the following non-allowable costs:

Miscellaneous costs which were not related to the Facility $ 7.674
Costs related to equipment not being used 7,178
Costs related to the repair of faulty equipment 22,295

Total non-allowable costs : $ 37,147

Accordingly, the allowable costs for the Application should be decreased to $366,710.

6. Company personnel confirmed in writing that such assertions were true and correct.
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We were not engaged to, and did not, perform an audit, the objective of which would be the
expression of an opinion on the specified elements, accounts or items. Accordingly, we do not
express such an opinion. Had we performed additional procedures, other matters might have come
to our attention that would have been reported to you.

This report is intended solely for the use of the specified users above and should not be used by
those who have not agreed to the procedures and taken responsibility for the sufficiency of the
procedures for their purposes.

Samdo, Evoms ¢ Larsen, P.C.

May 5, 1997




Application No. TC-4677

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

1. Applicant

Smurfit Newsprint Corporation
Cladwood Division

351 North 15 Street

PO Box 1149

Philomath, Oregon 97370

The applicant owns and operatés a manufacturing plant that utilizes waste newsprint and
wood shavings for manufacture of solid panels. The plant is located 5 miles west of
Corvallis on Highway 20/34 on North 15 Street in Philomath, Benton County, Oregon.

Application was made for tax credit for an air pollution control facility.

2. Description of Pacility

The claimed facility consists of a Baghouse that was installed to control emissions of
particulate matter from the exhaust of Cyclones #1, #4, and #5 at the Philomath plant.
The plant utilizes waste newsprint and wood shavings for manufacture of solid panels that
can be cut into exterior rated siding, garage door inserts, and other decorative
components. Cyclones # 1, #4, and #5 recover the wood particles from various processes
at the plant for reuse and recycle.

Claimed Facility Cost: $245,846
Accountant's Certification was provided.
The applicant indicated the useful life of the facility is 23 years.

3. Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16.

The facility met all statutory deadlines in that:

Installation of the facility was substantially completed on October 31, 1994 and placed into
operation the same day. The application for final certification was received by the
Department on October 15, 1996, within two years of substantial completion of the
facility.

The application was found to be complete on February 4, 1997.
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4. Bvaluation of Application
a. Rationale For Eligibility

The claimed facility consists of a Western Pneumatics Model 542 Baghouse
(Serial #128 9613220), that was installed to control emissions of particulate matter (wood
particles) from the exhaust of Cyclones #1, #4, and #5 at the Philomath plant.

The applicant has estimated that the installation of the baghouse results in a reduction of
about 2.5 pounds per hour or 9.9 tons per year (based on operation of the plant for
24 hours per day and 330 days per year) of particulate matter emissions.

Prior to the installation of the baghouse, the exhaust from Cyclone #1, which contains
wood particles, was vented to the atmosphere without the use of any air pollution control
equipment. Exhaust from Cyclones #4 and #5 was exhausted to a high-efficiency wet
cyclone along with the exhaust from Cyclones #2 and #3. The high-efficiency wet cyclone
is now only used for controlling air contaminant emissions from Cyclones #2 and #3.

The primary purpose of the baghouse is therefore to control emissions of particulate matter
from the exhaust of Cyclones #1, #4, and #5.

The principal purpose for installation of the baghouse was to comply with a requirement
imposed by the Department to prevent, control, or reduce air pollution.

b. Eligible Cost Findings

In determining the percentage of the certified cost allocable to pollution control, the
following factors from ORS 468.190 have been considered and analyzed as indicated:

[} The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The facility recovers about 9.9 tons per year of wood particles for reuse or
for use as a fuel. The applicant stated that at the rate of $6.52 per ton, the
value of the waste products recovered is about $64.55 per year.

2) The estimated annual percent return on the investment in the facility.

The applicant did not provide any information about the annual operating
expenses for the claimed facility. The applicant indicated that the useful
life of the claimed facility is 23 years but did not provide the return on
investment (ROI) calculations. Elsewhere in the application, the applicant
has also indicated that the total value of the recovered wood particles is
only $64.55 per year.

However, based on knowledge about operations of a baghouse for
controlling emissions of wood particles, it can be reasonably assumed that
the Return on Investment Factor would be so high that the Annual Percent
ROI would be 0%.
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3) The alternative methods, equipment, and costs for achieving the same
pollution control objective.

The applicant did not state in its application, if it considered any
alternative methods, equipment, and costs for achieving the same pollution
conirol objective.

However, control of particulate matter emissions using a baghouse is
traditionally considered to be the most practical and cost-effective means
of controlling particulate matter emissions at woodworking facilities.

4) Related savings or increase in costs which occur or may occur as a result
of the installation of the facility.

The applicant indicated that installation of the baghouse would result in the
recovery of about 9.9 tons per year of wood particles, which have a
market value of about $64.55 per year.

5) Other factors which are relevant in establishing the portion of the actual
cost of the facility properly allocable to the prevention, control orx
reduction of air pollution.

There are no other factors to consider in establishing the actual cost of the
facility properly allocable to reduction of pollution.

The actual cost of the facility properly allocable to pollution control as determined by
using this factor or these factors is 100%.

5.  Summation
a. The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for final tax credit certification in that the principal purpose

of the facility is to comply with a requirement imposed by the Department to
prevent, control, or reduce air pollution.

C. The facility complies with the Department statutes and rules, and permuit
conditions.

d. The portion of the facility cost that is properly allocable to pollution control is
100%.

6. Director's Recommendation

Based upon these findings, it is recommended that a Pollution Control Facility Certificate
bearing the cost of $245,846 with 100% allocated to pollution control, be issued for the
facility claimed in Tax Credit Application No. TC-4677.

Anurag Gupta : PRC Environmental Management, Inc.
February 4, 1997
- Edited February 13, 1997 DPK
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STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant
S & H Logging

20200 SW Stafford Rd.
Tualatin, Oregon 97062-9731

The applicant operates a yard debris processing company.
Application was made for pollution control facility tax credit certification,

Description of Facility

The facility consists of a John Deere 690E Excavator with a model 42 Piranha Grapple,
serial # DW690ELS546757 used to handle yard debris which is being processed into garden
mulch.

Total cost claimed for loader $152,600

The actual cost of the facility was certified by an independent public accountant.
Copies of the invoice and purchase agreements were also provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The compbnents were purchased between November 21, 1994,
b. The facility was placed into operation on December 1, 1994.
c. The application for tax credit was submitted to the Department on October 17, 1226,

within two years of substantial completion of the facility.
d. The application was filed complete on February 14, 1997,

Evaluation of Application

a. The sole purpose of the facility is to handle yard debris as part of a process to recycle it
intc garden mulch. This yard debris recycling program is a part of a material recovery
process which obtains useful resources from material that would otherwise be solid
waste, pursuant to Oregon Administrative Rule 340-16-025({1){b} and (2)(d).

b. Eligible Cost Findings
In determining the percent of the pollution control facility cost allocable to pollution

control, the following factors from ORS 468.190 have been considered and analyzed as
indicated:
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1) The extent to which the facility is used to recover and convert waste products

into_a salable or usable commeodity.

The facility is used 1009% of the time for processing of yard debris, a material
recovery process.

2) The estimated annual percent return on the investment in the facility.

A} The applicant has claimed an adjusted facility cost of $159,600. The
Department has not identified any ineligible costs relating to the
excavator.

B) Annual Percentage Return on Investment
The claimed facility represents 8.86% of the total business assets. The
applicant has calculated the expenses and income for the claimed facility
as a prorated portion of total business income and expenses. This results
in an average annual cash flow for the facility of only $297.
The useful life of the equipment is claimed as 5 years.

The annual return on investment from Table 1, OAR 340-16 is 0%.

The portion of the adjusted cost of the facility properly allocable to poliution conirel as
determined by using these factors is 100%.

b, Summation
a. The facility was constructed in accordance with all regulatory deadiines.
b, The facility is eligible for tax credit certification in that the sole purpose of the excavator

is recycling of yard debris.

C. The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to pollution control is 100%
8. Director's Recommehdation

Based upon the findings, it is recommended that Pollution Control Facility Tax Credit Certificate
bearing the cost of $159,600 with 100% allocable to pollution control be issued for the facility
claimed in Tax Credit Application TC-4679.

William R. Bree
TAXATCA879RR.STA
{503} 229-6046
February 7, 1997




Application No. TC-4710

State of Oregon
Department of Environmental Quality

RECLAIMED PLASTIC TAX CREDIT
TAX RELIEF APPLICATION REVIEW REPORT

Applicant

WWDD Partnership
230 NW 10th
Portland, OR 97209

The applicant is a partnership which leases the claimed plastic recycling equipment to
Denton Plastic, Inc. Denton Plastic, Inc. is a recycling company located at 4427 NE
158th, Portland Oregon 97230. The claimed equipment will be used for plastic
recycling at that location.

Application was made for reclaimed plastic tax credit.

Description of Equipment, Machinery or Personal P_rODertv

The claimed equipment consists of a 42 foot, 1972 Hobbs Trailer to be used for
collection of reclaimed plastic.

The claimed faci[ity investment costs: $2,975
A copy of the sales invoice and check for payment for the trailer were provided.

Procedural Requirements

The investment is governed by ORS 468.451 through 468.491, and by OAR Chapter
340, Division 17. ‘

The investment met all statutory deadlines in that;

a. The request for preliminary certification was received on December 3, 19296,
The 30-day waiting period was waived and the request for preliminary
certification was approved on December 6, 1996.

b. The investment was made on January 2, 1997,

c. The request for final certification was submitted on March 25, 1897, and was
filed complete on March 25, 1997,
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4, Evaluation of Application

a. The investment is eligible because the equipment is necessary 10 process
reclaimed plastic. :

b. Allocable Cost Findings
In determining the portion of the investment. costs properly allocable to
reclaiming and recycling plastic material, the following factors from ORS
468.486 have been considered and analyzed as indicated:
1) The extent to which the claimed collection, transportation, processing or

manufacturing process is used to convert reclaimed plastic into a salable
or usable commodity.

The equipment is to be used 100% of the time for collecting reclaimed
plastic.

2) Any other factors which are relevant in establishing the portion of the
actual cost of the investment properly allocable to the collection,
transportation or processing of reclaimed plastic or te the manufacture of
a reclaimed plastic product.

No other factors were considered relevant.

The actual cost of the investment properly allocable to collecting reclaimed
plastic as determined by using these factors is 100%.

b, Summation
a. The investment was made in accordance with all regulatory deadlines.
b. The investment is eligible for final tax credit certification in that the equipment is

necessary to collect reclaimed plastic.
C. The qualifying business complies with DEQ statutes and rules.

d. The portion of the investment cost that is properly allocable o reclaiming and
recycling plastic is 100%.

6. Director's Recommendation

Based upon these findings, it is recommended that a Reclaimed Plastic Tax Credit
Certificate bearing the cost of $2,975 with 100% allocated to reclaiming plastic
material, be issued for the investment claimed in Tax Credit Application No. TC-4710,

Willzam R. Bree
TAXATC47103PL.STA
{603) 229-8046
March 26, 1997




Application No. TC-4711

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Double ], Inc.
655 E Arlington
Gladstone, OR 97027

The applicant owns and operates an automotive service and repair shop in
Gladstone, Oregon.

Application was made for tax credit for an air pollution control facility
which is owned by the applicant.

Description of Facility

Facility is a machine which removes and cleans auto air conditioner
coolant. The machine is self contained and includes pumps, tubing, valves
and filters which rid the spent coolant of oil, excess air, water, acids and
contaminant particles.

The applicant has identified the useful life of the equipment to be 3 years.

Claimed Facility Cost: $4,199
(Costs have been documented)

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR
Chapter 340, Division 16.

Installation of the facility was substantially completed on October 22, 1996.
The facility was placed into operation on October 22, 1996. The application
for final certification was submitted to the Department on December 10,
1996, within two years of substantial completion of the facility. The
application was found to be complete on April 15, 1996.
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4, Evaluation of Application

Ea

The facility is eligible because the sole purpose of the facility
is to reduce air pollution. This reduction is accomplished by
capturing and/or recycling air contaminants, as defined in
ORS 468.275.

Eligible equipment must be certified by Underwriters Laboratory
(UL) as meeting the requirements and specifications of UL1963 and
the Society of Automotive Engineers (SAE) standards, J2210, or other
requirements and specifications determined by the Department as
being equivalent. The facility meets these requirements.

b. Eligible Cost Findings

In determining the percent of the facility cost allocable to pollution
control, the following factors from ORS 468.190 have been
considered and analyzed as indicated:

1)

2)

The extent to which the facility is used to recover and convert
waste products into a salable or usable commodity.

The recovery and recycling machine serves two purposes. It
prevents the release of spent auto A/C coolant to the
environment, thereby meeting Department regulations
requiring capture of this air contaminant. Second, it provides
a means to recover and clean waste coolant for reuse as an
auto A/C coolant.

The estimated annual percent return on the investment in the
facility.

- The percent return on investment from facility use was

calculated using coolant cost and retrieval rate data from the
applicant and generic cost of facility operations estimated by
the Department.

Specifically, the applicant estimated the income to applicant
from the sale of recycled coolant at $13.95/pound. The
applicant estimated an annual coolant recovery rate of 70
pounds.
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5)
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In estimating the operating costs for use of the recovery and
recycling machine, the Department developed a standardized
methodology which considers the following factors:

o Electricity consumption of machine
o Additional labor to operate machine
o Machine maintenance costs

Based on these considerations, the applicant estimated the
return on investment to be less than zero, in that machine
operating costs exceeded income from the use of the machine.

The alternative methods, equipment and costs for achieving
the same pollution control objective.

The applicant has identified no alternatives.

Any related savings or increase in costs which occur or may
occur as a result of the installation of the facility.

There are savings from the facility to recover and reuse
coolant. The applicant may use the recycled coolant in
customer vehicles. In this case the savings are tied to the
displaced cost of virgin coolant. Alternately, the applicant
could sell the coolant to a second shop where the coolant is
used. In this case the savings to the applicant are tied to the
sales price of recycled coolant.

However, for this applicant increases in business operations
and maintenance costs exceeded facility savings. These cost
estimates are discussed in 2) above.

Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly allocable to
the prevention, control or reduction of air, water or noise
pollution or solid or hazardous waste or to recycling or
properly disposing of used oil.

A distinct portion of this automobile air conditioning coolant
recovery and recycling equipment makes an insignificant
contribution to the principal purpose of the claimed facility.
This coolant recovery equipment has the capability to return
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(recharge) coolant to automobile air conditioning systems.
Recharge capabilities in coolant recovery and recycling
equipment is not required by state or federal law. The
additional expense incurred in the purchase of equipment
with recharge capabilities is not allocable to poliution control.
The Department estimates the additional expense incurred is
$700.00. ‘

The actual cost of the facility properly allocable to pollution control as
determined by using these factors is 83%.

5. Summation
a. The facility was constructed in accordance with all regulatory
deadlines.
b. The facility is eligible for tax credit certification in that the
sole purpose of the facility is to reduce air pollution.
c. The facility complies with DEQ statutes and rules.
d. The portion of the facility cost that is properly allocable to
pollution control is 83%.
6. Director's Recommendation

Based upon these findings, it is recommended that a Pollution Control
Facility Certificate bearing the cost of $4,199 with 83% allocated to
poliution control, be issued for the facility claimed in Tax Credit
Application No. 4711.

Dennis E. Cartier

SJO Consulting Engineers

April 15, 1997




Application No. TC-4719

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Larry Lauder, Inc
2 Monroe Parkway
Lake Oswego, OR 97034

The applicant owns and operates a gasoline service station with three
service bays to repair automobiles and light trucks in Lake Oswego,
Oregon.

Application was made for tax credit for an air pollution control facility
which is owned by the applicant.

Description of Facility

Facility is a machine which removes and cleans auto air conditioner
coolant. The machine is self contained and includes pumps, tubing, valves
and filters which rid the spent coolant of oil, excess air, water, acids and
contaminant particles.

The applicant has identified the useful life of the equipment to be 3 years.

Claimed Facility Cost: $3790
(Costs have been documented)

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR
Chapter 340, Division 16.

Installation of the facility was substantially completed on June 27, 1996.
The facility was placed into operation on June 27, 1996. The application
for final certification was submitted to the Department on January 6, 1997,
within two years of substantial completion of the facility. The application
was found to be complete on April 14,1997.
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4, Evaluation of Application

a.

The facility is eligible because the sole purpose of the facility
is to reduce air pollution. This reduction is accomplished by
capturing and/or recycling air contaminants, as defined in
ORS 468.275.

Eligible equipment must be certified by Underwriters Laboratory
(UL) as meeting the requirements and specifications of UL.1963 and
the Society of Automotive Engineers (SAE) standards, J2210, or other
requirements and specifications determined by the Department as
being equivalent. The facility meets these requirements.

b. Eligible Cost Findings

In determining the percent of the facility cost allocable to pollution
control, the following factors from ORS 468.190 have been
considered and analyzed as indicated:

1)

2)

The extent to which the facility is used to recover and convert
waste products into a salable or usable commodity.

The recovery and recycling machine serves two purposes, It
prevents the release of spent auto A/C coolant to the
environment, thereby meeting Department regulations
requiring capture of this air contaminant. Second, it provides
a means to recover and clean waste coolant for reuse as an
auto A/C coolant.

The estimated annual percent return on the investment in the
facility.

The percent return on investment from facility use was
calculated using coolant cost and retrieval rate data from the
applicant and generic cost of facility operations estimated by
the Department.

Specifically, the applicant estimated the income to applicant
from the sale of recycled coolant at $13.95/pound. The
applicant estimated an annual coolant recovery rate of 70
pounds.
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In estimating the operating costs for use of the recovery and
recycling machine, the Department developed a standardized
methodology which considers the following factors:

o Electricity consumption of machine
o Additional labor to operate machine
0 Machine maintenance costs

Based on these considerations, the applicant estimated the
return on investment to be less than zero, in that machine
operating costs exceeded income from the use of the machine.

The alternative methods, equipment and costs for achieving
the same pollution control objective.

The applicant has identified no alternatives.

Any related savings or increase in costs which occur or may
occur as a result of the installation of the facility.

There are savings from the facility to recover and reuse
coolant. The applicant may use the recycled coolant in
customer vehicles. In this case the savings are tied to the
displaced cost of virgin coolant. Alternately, the applicant
could sell the coolant to a second shop where the coolant is
used. In this case the savings to the applicant are tied fo the
sales price of recycled coolant.

However, for this applicant increases in business operations
and maintenance costs exceeded facility savings. These cost
estimates are discussed in 2) above.

Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly allocable to
the prevention, control or reduction of air, water or noise
pollution or solid or hazardous waste or to recycling or
properly disposing of used oil.

A distinct portion of this automobile air conditioning coolant
recovery and recycling equipment makes an insignificant
contribution to the principal purpose of the claimed facility.
This coolant recovery equipment has the capability to return
(recharge) coolant to automobile air conditioning systems.
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Recharge capabilities in coolant recovery and recycling
equipment is not required by state or federal law., The
additional expense incurred in the purchase of equipment
with recharge capabilities is not allocable to pollution control.
The Department estimates the additional expense incurred is
$700.00.

The actual cost of the facility properly allocable to pollution control as
determined by using these factors is 82%.

5. Summation

a.

The facility was constructed in accordance with all regulatory
deadlines.

b. The facility is eligible for tax credit certification in that the
sole purpose of the facility is to reduce air pollution.
c. The facility complies with DEQ statutes and rules.
d. The portion of the facility cost that is properly allocable to
pollution control is 82%.
6. Director's Recommendation

Based upon these findings, it is recommended that a Pollution Control
Pacility Certificate bearing the cost of $3790 with 82% allocated to pollution
control, be issued for the facility claimed in Tax Credit Application No.

4719.

Dennis E. Cartier

5JO Consulting Engineers

April 14, 1997




Application No. T- 4720

State of Oregon
Departmental of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Bernard Van Dyke

2590 NW Martin Road

Forest Grove, OR 97116

The applicant owns and operates a crop and livestock farm in Forest Grove.

Applicant was made for tax credit for a water pollution control facility.

Description of Facility

The claimed facility consists of a below ground 48 foot diameter by 10 foot deep
reinforced concrete tank, a concrete apron pad 15 foot by 25 foot long connects
the tank to the barn, an agitator pump, a liquid manure spreader and waste transfer

piping.
Clamed Facility Cost: $15,583

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190 and by OAR Chapter
340, Division 16.

The facility met statutory deadline in that construction of the facility was
substantially completed on May 3, 1995, application was submitted on January
21, 1997 and found to be complete on May 3, 1997 — within 2 years of
substantial completion of the facility.

Evaluation of Application
a. Eligibility

The facility is eligible because the sole purpose of the facility is to control
substantial quantity of water pollution. This control is accomplished by
the use of a waste treatment system that provides storage of animal wastes
during the rainy season.




Application No. T- 4720

Page 2

Prior to the construction of the claimed facility animal wastes were
applied to the crops during the rainy season when leaching and surface
water run-off was high.

Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable to
pollution control, the following factors from ORS 468.190 have been
considered and analyzed as indicated:

1) The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The facility does not recover or convert waste products into salable
commodity.

2) The estimated annual percent return on the investment in the facility.
There is no return on investment for the facility.

3) The alternative methods, equipment and costs for achieving the same
pollution control objective.

Alternatives considered were a lagoon system, a containment structure
made of a glass-lined metal tank and above ground instead of below
ground. The lagoon system was dropped because of improper soil
type, excessive land and possible odor problems. The metal tank was
too expensive. An above ground containment structure did not allow
for gravity flow of wastes and required a transfer pump.

4) Any related savings or increases in costs which occur or may occur as a
result of the installation of the facility.

There are no savings or increase in costs as a result of construction of
the facility.
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5) Any other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to the prevention, control
or reduction of air, water or noise pollution or solid or hazardous waste
or to recycling or properly disposing of used oil.

There are no other factors to consider in establishing the actual cost of
the facility properly allocable to prevention, control or reduction of

pollution.

The actual cost of the facility properly allocable to pollution control as determined
by using these factors is 100%.

5. Summation
a. The facility was considered in accordance with all regulatory deadlines.
b. The facility is eligible for the tax credit certification in that the sole
purpose of the facility is to reduce a substantial quantity of water
pollution.

C. The facility complies with DEQ statutes and rules.

d. The portion of the facility cost that is properly allocable to pollution
control is 100%.

6. Director’s Recommendation

Based upon these findings, it is recommended that a Pollution Control facility
certificate bearing the cost of $15,583 with 100% allocated to pollution control,
be issued for the facility claimed in Tax Credit Application No. T- 4720.

Dewey W. Darold, R.S.
503-229-5189
May 3, 1997




Application TC-4724

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

United Disposal Service, Inc.
2215 N Front Street
Woodhurn, Oregon 97071

The applicant operates a solid waste collection and recycling service in Marion, Ciackamas and
Washington Counties.

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of five 30 yard drop boxes, serial # 9230 to 9234.
Total cost claimed is $14,959
Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by QAR Chapter 340, Division 16.
The facility met all statutory deadiines in that:
a. The facility purchased, installed and placed into operation on October 15, 1996,

b. The application for tax credit was submitted to the Department on February 3, 1997,
within two years of substantial completion of the facility,

Evaluation_of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid
waste. This prevention or reduction uses a material recovery process which obiains
useful material from material that would otherwise be solid waste, pursuant to Oregon
Administrative Rule 340-16-025(1)(b) and {2}{d). The drop boxes will be located at
recycling service customer sites fo recycle waste cardboard that would otherwise be
disposed of as solid waste.

b. Eligible Cost Findings
In determining the percent of the pollution control facility cost allocable to pollution

control, the following facters from ORS 468.190 have been considered and analyzed as
indicated:
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1 The extent to which the facility is used to recover and convert waste products
into a salable or usable commodity.

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $14,959.
The Department has identified no ineligible costs relating to the facility.

B} Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). The portion of
the actual cost properly allocable to pollution contro! is calculated as the
proportion that the ratio of the time the facility is used for recycling bears
to the entire time the facility is used for any purpose. The facility is used
100% of the time as part of a material recovery process so the portion of
cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by
using these factors is 100%.

5. Summation
a. _The facility was constructed in accordance with ali regulatory deadlines.
b. The facility is eligible for tax credit certification in that the sole purpose of these drop

boxes is recycling of a material that would otherwise be disposed of as solid waste,

C. The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is preperly allocable to pollution control is 100%.
6.  Director's Recommendation

Based upon the findings, it is recommended that a Pollution Contro! Facility Certificate bearing
the cost of $14,959 with 100% allocable to pollution control be issued for the facility claimed in
Tax Credit Application TC-4724,

William R. Bree
TAX\TC4724RR.STA
(603) 229-6048
February 13, 1297




Application TC-4730

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Corvaliis Disposal Co.

PO Box 1

Corvallis, Oregon 97339

The applicant operates solid waste collection and recycling service in Benton County.

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of ten 2-yard front load containers with lids, model # M73T, serial #
127674 to 127683

Total cost claimed is $3,111
Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 18.
The facility met all statutory deadlines in that:
a. The facility purchased, installed and placed into operation on May 1, 1995,

b. The application for tax credit was submitted to the Department on February 7, 1997,
within two years of substantial completion of the facility.

Evaluation. of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid
waste. This prevention or reduction uses a material recovery process which obtains
useful material from material that would otherwise be solid waste, pursuant to Oregon
Administrative Rule 340-16-025(1}{b) and {2}(d). The containers will be located at
recycling service customer sites to recycle waste cardboard that would otherwise be
disposed of as solid waste.

b. Eligible Cost Findings
In determining the percent of the pollution control facility cost allocable to poliution

control, the following factors from ORS 468.190 have been considered and analyzed as
indicated:
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1) The extent to which the facility is used to recover and convert waste products
into_a salable or usable commodity.

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $3,111,
The Department has identified no ineligible costs relating to the facility.

B) Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.120(3). The portion of
the actual cost properly allocable to pollution control is calculated as the
proportion that the ratio of the time the facility is used for recycling bears
to the entire time the facility is used for any purpose. The facility is used
100% of the time as part of a material recovery process so the portion of
cost properly allocable is 100%. -

The actual cost of the facility properly allocable to pollution control as determined by
using these factors is 100%.

5, Summation
a. The facility was constructed in accordance with all regulatory deadlines.

b. The facility is eligible for tax credit certification in that the sole purpose of these
containers is recycling of a material that would otherwise be disposed of as solid waste.

C. The facility complies with DEQ statutes and bermit conditions.

d. The portion of the facility cost that is properly allocable to poilution control is 100%.

6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing
the cost of $3,1 11 with 100% allocable to poliution contro! be issued for the facility claimed in
Tax Credit Application TC-4730,

William R. Bree
TAX\TC4730RR.STA
(503) 229-6046
February 14, 1997




Application TC-4738

STATE OF OREGON
Department of Envircnmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Corvallis Disposal Co.

PO Box 1

Corvallis, Oregon 97338

The applicant operates a solid waste collection and recycling service in Benton.County,

Application is for a pollution control facility tax credit certification.

Description_of Facl‘litf

The facility consists of twenty 2-yard front load containers with lids, model # M73T, serial #
130879-130888 & 130938-130947; nine 4-yard front load containers, model # M75T, serial #
130948-130957; five 6-yard front load containers, model # M786T, serial # 130958-130962.
Total cost claimed is $13,851

Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 16.
The facility met all statutory deadlines in that;
a. The facility purchased, installed and placed into operation on August 14, 1995,

b. The application for tax credit was submitted to the Department on March 5, 1997,
within two years of substantial completion of the facility.

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid
waste. This prevention or reduction uses a material recovery process which obtains
useful material from material that would otherwise be solid waste, pursuant to Gregon
Administrative Rule 340-16-025(1){b) and {2){d}). The -containers will be located at
recycling service customer sites to recycle waste cardboard that would otherwise be
disposed of as solid waste.

b. Eligible Cost Findings
In determining the percent of the pollution controi facility cost allocabla to pollution

control, the following factors from ORS 468,190 have been considered and analyzed as
indicated:
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1) The extent to which the facility_is used to_recover and convert waste products

into a salable or usable commodity.

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $13,851.
The Department has identified no ineligible costs relating to the facility.

B} Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468,190(3). The portion of
the actual cost properly allocable to pollution control is calculated as the
proportion that the ratio of the time the facility is used for recycling bears
to the entire time the facility is used for any purpose. The facility is used
100% of the time as part of a material recovery process so the portion of
cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by
using these factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory deadlines.

b. The facility is eligible for tax credit certification in that the sole purpose of these
containers is recycling of a material that would otherwise be disposed of as solid waste.

C. The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to pollution control is 100%.
6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing
the cost of $13,851 with 100% allocable to pollution control be issued for the facility claimed in
Tax Credit Application TC-4738.

William R. Bree
TAX\TC4738RR.STA
{503) 229-6046
March 13, 1997




Application TC-4739

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Corvallis Disposal Co.
PO Box 1
. Corvallis, Oregon 97339
The applicant operates a solid waste collection and recycling service in Benton County,

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of two Vulcan on-board Scale systems for cardboard recycling collection
trucks, model # R100, Epson computer madel # M-HBO4AEW, serial # 47F0001788.

Total cost claimed is $17,874
Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Reqguirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Pivision 186.
The facility met all statutory deadlines in that:
a. The facility purchased, installed and placed into operation on May 8, 1995,

b. The application for tax credit was submitted to the Department on March 11, 1997,
within two years of substantial completion of the facility.

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid
waste, This prevention or reduction uses a material recovery process which obtains
useful material from material that would otherwise be solid waste, pursuant to Oregon
Administrative Rule 340-16-025(1}{b) and {2)(d). The scales will be used in the
collection of waste cardboard that would otherwise be disposed of as solid waste.

b. Eligible Cost Findings
In determining the percent of the pollution control facility cost allocable to pollution

control, the following factors from ORS 468.190 have been considered and analyzed as
indicated:
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1) The extent to which the facility is used to recover and convert waste products

into a salable or usable commodity,

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $17,874.
The Department has identified no ineligible costs relating to the facility.

B} Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). The portion of
the actual cost properly allocable to pollution control is calculated as the
proportion that the ratio of the time the facility is used for recycling bears
to the entire time the facility is used for any purpose. The facility is used
100% of the time as part of a material recovery process so the portion of
cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by
using these factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for tax credit certification in that the sole purpose of these scales

is recycling of a material that would otherwise be disposed of as solid waste.

C. The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to poliution control is 100%.
6. Director’s Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility certificate bearing
the cost of $17,874 with 100% allocable 1o pollution control be issued for the facility claimed in
Tax Credit Application TC-4739.

William R. Bree
TAX\TC4738RR.STA
{603} 229-6046
March 17, 1997




Application TC-4740

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Corvallis Disposal Company

PO Box 1

Corvallis, Oregon 97339

The applicant operates a solid waste collection and recycling service in Benton County.

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of 576 101-gallon Toter carts, model # 60501, Serial # YWQ0B206 -
YWO008782 and 100 90-gallon semi-automated Toter carts, model # 74096, Serial # Q071582 -
Q07168.

Total cost claimed is $43,199

Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.120 and by OAR Chapter 340, Division 16.
The facility met all statutory deadlines in that:
a. The facility purchased, installed and placed in operation on June 1, 1995,

b. The application for tax credit was submitted to the Department on March 14, 1997,
within two years of substantial completion of the facility.

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid
waste. This prevention or reduction uses a material recovery process which obtains
useful material from material that would otherwise be solid waste, pursuant to Oregon
Administrative Rule 340-16-025({1)}{b} and {2}{d}. The collection containers are used in
the collection of yard debris and other recyclable materials that wouid otherwise be
disposed of as solid waste.

b. . Eligible Cost Findings
In determining the percent of the pollution control facility cost allocable to pollution

control, the following factors from ORS 468.190 have been considered and analyzed as
indicated:
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1) The extent to which the facility is used to recover and convert waste products
into a salable or usable commodity,

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the fagjlity,

A) The applicant has claimed a facility cost of $43,199.
The Department has identified no ineligible costs relating to the facility.

B} Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). The portion of
the actual cost properly allocable to pollution control is calculated as the

proportion that the ratio of the time the facility is used for recycling bears
to the entire time the facility is used for any purpose. The facility is used
100% of the time as part of a material recovery process sothe portion of

cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by
using these factors is 100%.

5. Summation
a, The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for tax credit certification in that the sole purpose of these

containers is recycling of a material that would otherwise be disposed of as solid waste.

c. The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to pollution control is 100%.
8. Director's Regcommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing
the cost of $43,199 with 100% allocable to poliution control be issued for the facility claimed in
Tax Credit Application TC-4740.

William R. Bree
TAX\TC4740RR.STA
{603} 229-6046
March 20, 1997




Application TC-4741

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

tnited Disposal

2215 N Front Street
Woodburn, Oregon 97071

The applicant operates a solid waste coilection and recycling service in Marion, Clackamas and
Washington Counties,

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of one Marathon Model VO6030HD baler, serial # 91901.

Total cost claimed is §9,191

Invoices and copies of checks documenting the cost of the facility were provided.
Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 18.
The facility met all statutory deadlines in that:

a. The facility purchased, installed and placed into operation on September 10, 1996.

b. The application for tax credit was submitted to the Department on March 17, 1997,
within two years of substantial completion of the facility.

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid
waste. This prevention or reduction uses a material recovery process which obtains
useful material from material that would otherwise be solid waste, pursuant to Oregon
Administrative Rule 340-16-025(1)}{b} and (2}{d). The baler is {ocated at Siltec Silicon,
Salem, Oregon, a recycling service customer, and is used to recycle waste cardboard
that would otherwise be disposed of as solid waste.

b. Eligible Cost Findings
In determining the percent of the pollution control facility cost aliocable to pollution

control, the following factors from ORS 468.190 have been considered and analyzed as
indicated:
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1) The extent to which the facility is used to recover and convert waste products
into_a salable or usable commodity.

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) ° The applicant has claimed a facility cost of $9,181.
The Department has identified no ineligible costs relating to the facility.

B} Annual Percentage Return on Investment

The facility fatls under the provisions of ORS 468.120(3). The portion of
the actual cost properly allocable to poliution control is calculated as the
proportion that the ratio of the time the facility is used for recycling bears
to the entire time the facility is used for any purpose. The facility is used
100% of the time as part of a material recovery process so the portion of
cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution contro! as determined by
using these factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory deadiines.
b, The facility is eligible for tax credit certification in that the sole purpose of the baler is

recycling of a material that would otherwise be disposed of as solid waste.

c. The facility complies with DEQ statutes and permit conditions.
d, The portion of the facility cost that is properly allocable to pollution control is 100%.
6. Director's Becommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing
~ the cost of $9,191 with 100% allocable to pollution control be issued for the facility claimed in
Tax Credit Application TC-4741.

William R. Bree
TAX\TC4741RR.STA
{603} 229-6046
March 20, 1997




Application No, T-4743

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT
POLLUTION PREVENTION PILOT PROGRAM

Applicant Mailing Address
The Cleanery - Santa Clara Earl Eckstrom & Assoc., Inc.
88 Division Street 2523 N Hayden Island Dr.
Eugene, Oregon 97404 Portland, Oregon 97217

The applicant owns and operates a dry-cleaning shop located at 88 Division Street,
Eugene, Oregon.

Application was made for tax credit for an air pollution prevention facility.

Description of Facility

The claimed facility is a new dry-cleaning machine using Exxon DF 2000 solvent,
which was installed as a replacement for a dry-cleaning machine which used
percholoroethylene as a solvent. The new machine eliminates the emissions of perc to
the atmosphere.

Claimed Facility Cost: $ 72,898

Procedural Requirements

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter
340, Division 16.

The facility met all regulatory deadlines in that:

Installation of the pollution prevention facility was substantially completed on April 4,
1996. The application for final certification was received by the Department on March
21, 1997, The application was found to be complete on April 3, 1997, within one year
of installation of the facility. ‘
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4, Evaluation of Application

Rationale For Eligibility

(1) The pollution prevention facility is eligible because it meets the requirement of
avoiding the requirements of the National Emission Standard for Hazardous Air
Pollutants (NESHAP), specifically 40 CFR 63.320 to 63.325 national
perchloroethylene air emissions standard for dry cleaning facilities.

The new dry-cleaning facility was installed between January 1, 1996 and
December 31, 1999, ‘

The facility does not qualify for a pollution control tax credit under ORS 468.165
and 468.170.

(2) The owner installed equipment which resulted in the elimination of
perchloroethylene use and is in-turn not subject to the NESHAP.

(3)  The dry cleaning facility has registered under the Clean Air Act Title ITI National
Emissions Standards for Hazardous Air Pollutants.

5. Summation

a.  The pollution prevention facility was constructed in accordance with all
regulatory deadlines.

b.  The facility is eligible for final tax credit certification in that it meets the
definition of a pollution prevention facility for this pilot program.

c.  The applicant indicated that the tax credit program: was not a determining factor in
installing this equipment.

6. Director's Recommendation
Based upon these findings, it is recommended that a Pollution Prevention Facility
Certificate bearing the cost of $ 72,898 be issued for the facility claimed in Tax Credit
Application No. T-4743.

DPK
01/27/97 2:46 PM




Application TC-4748

STATE OF OREGON
Department of Enviroanmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Albany-Lebanon Sanitation, Inc.

PO Box 1929

Albany, Oregon 97321

The applicant operates a solid waste collection and recycling service in Linn and Benton Counties.

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of twenty 2-yard frontloader containers, model # M73T, serial # 127267 - 127276 & 127501 -
127510; twenty 4-yard frontloader containers, model # 75T. ‘

Total cost claimed is $13,242
Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468,150 - 468.190 and by QAR Chapter 340, Division 16.
The facility met all statutory deadlines in that:
a. The facility purchased, installed and placed into operation on April 30, 1995,

b. The application for tax credit was submitted to the Department on April 3, 1997, within two years of
substantial completion of the facility.

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid waste. This
prevention or reduction uses a material recovery process which obtains useful material from material
that would otherwise be solid waste, pursuant to Oregon Administrative Rule 340-16-025(1)(b) and
(2)(d). The collection containers are located at recycling service customer sites in Albany and
Lebanon, Oregon, and are used to collect waste cardbeard and other recyclable materials that would
otherwise be disposed of as solid waste,

b. Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered and analyzed as indicated:
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1) The extent to which the facility is used to recover and convert waste products into a salable or

usable commodity,

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annyal percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $13,242.
The Department has identified no ineligible costs relating to the facility.

B) Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). The portion of the actual
cost properly allocable to pollution control is calculated as the proportion that the
ratio of the time the facility is used for recycling bears to the entire time the facility is
used for any purpose. The facility is used 100% of the time as part of a material
recovery process 5o the portion of cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by using these
factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for tax credit certification in that the sole purpose of the containers is recycling

of a material that would otherwise be disposed of as solid waste,

c. The facility complies with IDYEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to poliution control is 100%.
6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing the cost of
$13,242 with 100% allocable to pollution control be issued for the facility claimed in Tax Credit Application
TC-4748.

William R, Bree
TAX\TC4748RR.STA
(503) 229-6046

Aprii 4, 1997




Application TC-4750

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Albany-Lebanon Sanitation, Inc.

PO Box 1929

Albany, Oregon 97321

The applicant operates a solid waste collection and recycling service in Linn and Benton Counties.

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of three hundred sixty 95 gallon Schaefer yard debris collection carts, model # USD-C95,
serial # 11337-11696,

Total cost claimed is $18,720
" Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 16.
The facility met all statutory deadlines in that:
a. The facility purchased, installed and placed into operation on May 22, 1995,

b, The application for tax credit was submitted to the Department on April 11, 1997, within two years of
substantial completion of the facility.

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid waste. This
prevention or reduction uses a material recovery process which obtains useful material from material
that would otherwise be solid waste, pursuant to Oregon Administrative Rule 340-16-025(1)(b) and
(2)(d). The collection containers are located at residential recycling service customer sites in Albany
and Lebanon, Oregon, and are used to collect yard debris that would otherwise be disposed of as solid
waste,

b, Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered and analyzed as indicated:




Tax Credit TC-4750
Page 2

1) The extent to which the facility is used to recover and convert waste products into a salable or
usable commoedity,

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $18,720.
The Department has identified no ineligible costs relating to the facility.

B) Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). The portion of the actual
cost properly allocable to pollution control is calculated as the proportion that the
ratio of the time the facility is used for recycling bears to the entire time the facility is
used for any purpose. The facility is used 100% of the time as part of a material
recovery process so the portion of cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by using these
factors is 100%.,

5. Summation
a. The facility was constructed in accordance with all regulatory deadlines.

b. The facility is eligible for tax credit certification in that the sole purpose of the containers is recycling
of a material that would otherwise be disposed of as solid waste,

C. The facility complies with DEQ statutes and permit conditions,

d. The portion of the facility cost that is properiy allocable to pollution control is 100%.

6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing the cost of
$18,720 with 100% allocable to pollution control be issued for the facility claimed in Tax Credit Application
TC-4750.

William R. Bree
TAX\TC4750RR.STA
(503) 229-6046

April 22, 1997




Application TC4757

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Lehl Disposal Company, Inc.

24899 S Central Point Road

Canby, Oregon 97013

The applicant operates a solid waste collection and recycling service in the Portland metropolitan area.

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of a 1994 GMC collection truck equipped with an 18 foot dump box, model # C7TH042,
serial # IGDM7HI1J1RI519158, License # 510177,

Total cost claimed is $34,946.
An independent accountant’s certification documenting the cost of the facility was provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 16.
The facility met all statutory deadlines in that:
a. The facility purchased, instatled and placed into operation on June 19, 1996.

b. The application for tax credit was submitted to the Department on April 23, 1997, within two years of
substantial completion of the facility.

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid waste. This
prevention or reduction uses a material recovery process which obtains useful material from material
that would otherwise be solid waste, pursuant to Oregon Administrative Rule 340-16-025(1)(b) and
(2)(d). The claimed vehicle is used to collect compostable constroction debris from service customer
sites in the Portland metropolitan area.

b, Eligible Cost Findings

In determining the percent of the pollution control facility cost allecable to pollution control, the
following factors from ORS 468.190 have been considered and analyzed as indicated:
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1) The extent to which the facility is used to recover and convert waste products into a salable or

usable commodity,

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annyal percent return on the investment in the facility,

A) The applicant has claimed a facility cost of $34,946.
The Department as identified no ineligible costs relating to the facility.

B) Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). The portion of the actual
cost properly allocable to pollution control is calculated as the proportion that the
ratio of the time the facility is used for recycling bears to the entire time the facility is
used for any purpose. The facility is used 100% of the time as part of a material
recovery process so the portion of cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by using these
factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for tax credit certification in that the sole purpose of the truck is recycling of a

material that would otherwise be disposed of as solid waste.

C. The facility complies with DEQ statutes and permit conditions,
d. The portion of the facility cost that is properly allocable to pollution control is 100%.
6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing the cost of
$34,946 with 100% allocable to pollution control be issued for the facility claimed in Tax Credit Application
TC-4657.

William R. Bree
TAX\TC4757RR.STA
(503) 229-6046

April 22,1997




Application TC-4758

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Tri County Construction Clean-up, Inc.

PO Box 906

Canby, Oregon 97013

The applicant operaies a solid waste collection and recycling service in the Portland metropolitan area.

Application is for a pollution control facility tax credit certification,

Description of Facility

The facility consists of a 1994 GMC Collection truck equipped with an 18 foot dump box., model # CTH042,
serial # IGDMT7HI1JIRI519791, license # 513321,

Total cost claimed is $34,866.

An Independent accountant’s certification, invoices and copies of checks documenting the cost of the facility
were provided. :

Procedural Requirements

The facility is governed by ORS 468.150 - 468,190 and by OAR Chapter 340, Division 16,
The facility met all statutory deadlines in that:
a The facility purchased, installed and placed inte operation on May 2, 1996.

b. The application for tax credit was submitted to the Department on April 23, 1997, within two years of
substantial completion of the facility,

Evaluation of Application

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid waste. This
prevention or reduction uses a material recovery process which obtains useful material from material
that would otherwise be solid waste; pursuant to Oregon Administrative Rule 340-16-025(1)(b) and
(2)(d). The collection vehicle is nsed at construction sites in the Portland metropolitan area,

b. Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered and analyzed as indicated:
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D The extent to which the facility is used to recover and convert waste products into a salable or
usable commodity,

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $34,866.
The Department has identified no ineligible costs relating to the facility.

B) Annual Percentage Return on Investment
The facility falls under the provisions of ORS 468.190(3). The portion of the actual
cost properly allocable to pollution control is calculated ag the proportion that the
ratio of the time the facility is used for recycling bears to the entire time the facility is
used for any purpose. The facility is used 100% of the time as part of a material

recovery process so the portion of cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by using these
factors is 100%.

5. Summation
a. The facility was constructed in accordance with all regulatory deadlines.

b, The facility is eligible for tax credit certification in that the sole purpose of the truck is recycling of a
material that would otherwise be disposed of as solid waste.

c. The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to pollution control is 100%.
6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing the cost of
$34,866 with 100% allocable to pollution control be issued for the facility claimed in Tax Credit Application
TC-4758.

William R. Bree
TAXITC4758RR.STA
(503) 229-6046

April 28, 1997




Application No, TC-4759

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Margarette Eckstein
Burns Junction Station
4740 US Hwy 95 West
Jordan Valley, OR 97910

The applicant owns and operates a retail gas station at the above address, formerly UST
facility No. 1611.

Application was made for a tax credit for a water pollution control facility involving
underground storage tanks replaced by an aboveground storage tank system.

The applicant received a 75% not to exceed $75,000 essential services grant through
DEQ’s Underground Storage Tank Financial Assistance Program for expenses claimed
in this tax credit application. The required deduction of grant funds from the applicant’s
tax credit claim is summarized in Section 2 below.

Description of Claimed Faciliggl

The claimed pollution control facilities described in this application are three doublewall
aboveground tanks and fiberglass piping, spill containment basins, tank gauge system,
automatic shutoff valves and sumps.

Claimed facility cost $18,482
(Documentation of cost was provided)

The above claimed facility cost is based on a total factlity cost of $73,929. The applicant
subtracted grant funds received for the project prior to submitting this tax credit claim
of $18,482 using the Department’s adjustment methodology.
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After adjusting for grant funds received, the Department concurs that $18,482 is the
actual facility cost to the applicant when an adjustment is made deducting an essential
~ services grant previously awarded the project under DEQ’s UST financial assistance
program (see Attachment A for details of the calculation) with a breakdown as follows:

Adjusted

Claimed Claimed

Facility Percent Facility

Cost Adjustment Cost
Doublewall aboveground tanks :
and fiberglass piping $18,583 24,9994 % $ 4,645
Spill containment basins 771 " 193
Tank gauge system 4,100 " 1,025
Automatic shutoff valves 4,348 " 1,087
-Sumps 795 y 199
Labor & Materials 45,332 " 11,333
Total $73,929 24,9994 % $18,482

Procedural Requirements

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16.

The facility was substantially completed on December 1, 1996 and placed into operation
on December 1, 1996. The application for certification was submitted to the Department
on April 23, 1997, and was considered to be complete and filed on April 30, 1997,
within two years of the completion date of the project.

Evaluation of Application

a. The facility is eligible because the sole purpose of the facility is to prevent
pollution of soil, water and air. This is accomplished by preventing releases into
soil, water or air. The facility qualifies as a "pollution control facility", defined
in OAR 340-16-025(2)(g): "Installation or construction of facilities which will
be used to detect, deter or prevent spills or unauthorized releases."
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Pursuant to the above, the applicant instalied:

1)

2)

3

For corrosion protection - Doublewall aboveground tanks and fiberglass
piping.

For spill and overfill prevention - Spill containment basins, sumps and
automatic shutoff valves.

For leak detection - Tank gauge system.

Eligible Cost Findings

In determining the percent of the eligible pollution control facility cost allocable
‘to pollution control, the following factors from ORS 468 190 have been
considered and analyzed as indicated:

1)

2)

3)

4

The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The equipment does not recover or convert waste products into a salable
or usable commodity.

The estimated annual percent return on the investment in the facility.

There is no annual percent return on investment as the applicant claims no
gross annual income from the facility.

The alternative methods, equipment and costs for achieving the same
pollution control objective.

The applicant chose the most cost effective method available. The
methods chosen are acceptable for meeting the requirements of federal
regulations.

Any related savings or increase in costs which occur or may occur as a
result of the installation of the facility.

The applicant claims no savings or increase in costs as a result of the
installation.
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5 Any other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to pollution control.

There are no other factors to consider in establishing the actual cost of the
facility properly allocable to prevention, control of reduction of pollution.

The actual cost of the facility properly allocable to pollution control is determined
by using these factors as displayed in the following table:

Eligible
Facility Percent Amount
Cost Allocable Allocable

Corrosion Protection:
Doublewall aboveground tanks

and fiberglass piping $ 4,645 100% $ 4,645
Spill & Overfill Prevention;
Spill containment basins 193 100 193
Automatic shutoff valves 1,087 100 1,087
Sumps ' 199 100 199
Leak Detection:
Tank gauge system 1,025 100 1,025
Labor, material, misc. parts 11,333 100 11,333
Total $18,482 100% $18,482
Summation
a. The facility was constructed in accordance with all regulatory requirements
according to signed statements made by the installation service provider and/or
owner.

b. The facility is eligible for tax credit certification in that the sole purpose of the
claimed facility is to prevent pollution of soil, water and air. This is
accomplished by preventing releases in soil, water or air. The facility qualifies
as a "pollution control facility" defined in OAR 340-16-025(2)(g): "Installation
or construction of facilities which will be used to detect, deter or prevent spills
or unauthorized rcleases." '
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C. The facility complies with DEQ statutes and rules in that the appropriate
compliance documents relating to the project have been submitted.

d. The portion of the facility cost that is properly allocable to pollution control is
100%.

6. Director’s Recommendation

Based upon these findings, it is recommended that a Pollution Control Facility Certificate
bearing the cost of $18,482 with 100% allocated to pollution control, be issued for the
facility claimed in Tax Credit Application No. TC-4759.

Barbara J. Anderson
(503) 229-5870
April 30, 1997




ATTACHMENT A.

TAX CREDIT/GRANT ADJUSTED FACILITY COST WORKSHEET
APPLICATION NO. TC-4758

Burns Junction

4740 US Hwy 95 West
Jordan Valley, OR 87910
Facllity ID No. 1611

A. TOTAL STATE GRANT AWARDED TO APPLICANT: $65,501
POLLUTION
UST PROJECT CONTROL
WORK EQUIPMENT
ELIGIBLE ELIGIBLE FOR
B. PROJECT EQUIPMENT AND COSTS: FOR GRANT TAX CREDIT
Three doublewail aboveground tanks $15,150 $15,150
Fiberglass piping 3,433 3,433
Spill containment basins 77 771
Tank gauge system 4,100 4,100
Sumps 795 795
Automatic Shutoff Valves 4,348 4,348
Labor & materials 45 332 45,332
Canopy, fence, CPA 11,077 0
Fuel pumps 2,328 o]
C. TOTAL PROJECT COST $87,334 $73,929

D. CALCULATION OF APPLICANT'S ACTUAL EQUIPMENT COST AND ADJUSTMENT PERCENT:

1. Equipment costs eligible for tax credit .
as a percent of total project cost: $73,929 /87,334 = 84,65%

2. Portion of State grant applicable to equip-
ment costs eligible for tax credit: $65,501 x .84656 $55,447

E. APPLICANT'S ACTUAL EQUIPMENT COST: $73,929 - 55,447 = $18,482

F. Applicant actual equipt cost percent: $18,482 /73,929 = 24,9994%

ADJUSTED

EQUIPMENT
COSTS

(Using %

in F. below)

11,333
0
0

$18,482




Application TC-4760

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicang

Albany-Lebanon Sanitation, Inc.
PO Box 1929
Albany, Oregon 97321

The applicant operates a solid waste collection and recycling service in Linn and Benton Counties.

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of 576 101-gallon Toter carts, model # 60501, serial # YB008053 - YB008629.

Total cost claimed is $37,152.

Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468,190 and by OAR Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a.

b.

The facility purchased, installed and placed into operation on May 9, 1995.

The application for tax credit was submitted to the Department on April 23, 1997, within two years of

substantial completion of the facility.

Evaluation of Application

a.

The sole purpose of the facility is to prevent or reduce a substantial amount of solid waste. This
prevention or reduction uses a material recovery process which obtains useful material from material
that would otherwise be solid waste, pursuant to Oregon Administrative Rule 340-16-025(1)(b) and
(2)(d). The collection containers are located at recycling service customer sites in Albany and
Lebanon, Oregon, and are used to collect yard debris that would otherwise be disposed of as solid
waste,

Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered and analyzed as indicated:
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1) The extent to which the facility is used to recover and convert waste products into a salable or
usable commodity.

The facility is used 100% of the time for recycling, a material recovery process.

2) The estimated annual percent return on the investment in the facility.

A) The applicant has claimed a facility cost of $37,152,
The Department has identified no ineligible costs relating to the facility.

B) Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). 'The portion of the actual
cost properly allocable io pollution control is calculated as the proportion that the
ratio of the time the facility is used for recycling bears to the entire time the facility is
used for any purpose. The facility is used 100% of the time as part of a material
recovery process so the portion of cost properly allocable is 100%.

The actual cost of the facility properly allocable to pollution control as determined by using these
factors is 100%.

5. Summation
a. 'The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for tax credit certification in that the sole purpose of the containers is recycling

of a material that would otherwise be disposed of as solid waste,

c, The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to pollution control is 100%.
6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility Certificate bearing the cost of
$37,152 with 100% allocable to pollution control be issued for the facility claimed in Tax Credit Application
TC-4760.

William R. Bree
TAXATC4760RR.STA
(503) 229-6046

April 4, 1997




Application TC4761

STATE OF OREGON
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

United Disposal
2215 N. Front Street
Woodburn, Oregon 97071

The applicant operated solid waste collection and recycling service in Marion, Clackamas and
Washington Counties,

Application is for a pollution control facility tax credit certification.

Description of Facility

The facility consists of a marathon TC-2.5 Compactor, Serial # 392052.
Total cost claimed is $23,779

An independent accountant’s certification of the facility costs was provided.
Invoices and copies of checks documenting the cost of the facility were provided.

Procedural Requirements

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 16.

The facility met all statutory deadlines in that:

a. The facility was installed on June 15, 1995 and placed in operation on July 1, 1995,

b. A preliminary tax credit application was submitted to the Department on December 16,
1996,

c. The application for tax credit was submitted to the Department on May 8,1997, within

two years of substantial completion of the facility.

Evaluation of Application

a. Facility Use

1) The sole purpose of the facility when installed was to prevent or reduce a
substantial amount of solid waste. This prevention or reduction results from the
uses of a material recovery process which obtains useful material from what
would otherwise have been solid waste, pursuant to Oregon Administrative Rule
340-16-0256(1)(b) and (2)(d). The compactor is located at a recycling service
customer site and is part of a cardboard recycling system.




2)

3)

4)

5}
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The claimed facility, a new Marathon compactor, is used as part of a two unit
system which allows the customer to separate and process both solid waste and
recyciable cardboard. The new compactor was installed with the sole purpose to
provide the customer with a compactor for cardboard. The customer now uses
one compactor for cardboard and one for solid waste. At the customers choice
he is using the old compactor for cardboard and the new compactor for solid
waste,

The new compactor has a value of $23,779 The old compactor has a present
value of $12,294 and a replacement value of $24,588.

It is the applicant’s position that the sole purpose of the investment in the
claimed facility was to facilitate cardboard recycling. The customer has chosen a
methed of recycling which includes the use of the new compactor to process
residue and the old compactor to process cardboard. The claimed facility is
being use 100% of the time as part of a cardboard recycling program and should
be granted a tax credit based on 100% of its value, $23,779.

The Department position is that the sole purpose for installation of the facility
was cardboard recycling, so the facility is eligible for tax credit. The facility is
only one part of a two unit waste management system and is not being used to
directly process the cardboard. Therefore, it should only receive a pollution
control allocation that is proportional to the portion of the total system which is
directly processing cardboard. This pollution control allocation should be limited
to the actual cost of the claimed facility.

Cost of the new compactor $ 23,779
Present value of the old, cardboard, compactor $12,294
The total system cost $ 36,073
The new cardboard compactor represents 66%of the total system cost

Portion of the applicant’s investment allocable pollution control, 66%
$23,779 X .66=4$15,694

b. Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable to pollution
control, the following factors from ORS 468.190 have been considered and analyzed as
indicated:

1)

2)

The extent to which the facility is used to recover and convert waste products
into a salable or usable commodity.

The facility is used the equivalent of 68% of the time for recycling, a material
recovery process.

The estimated annual percent return on the_investment in the facility.
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A) The applicant has claimed a facility cost of $23,779.
The Department as identified no ineligible costs relating to the facility.

B} Annual Percentage Return on Investment

The facility falls under the provisions of ORS 468.190(3). The portion of
the actual cost properly allocable to pollution control is calculated as the
proportion that the ratio of the time the facility is used for recycling bears
to the entire time the facility is used for any purpose. The facility is used
the equivalent of 669% of the time as part of a material recovery process
so the portion of cost properly allocable is 66%.

The actual cost of the facility properly allocable to pollution control as determined by
using these factors is $15,694.,

B. Summation
a. The facility was constructed in accordance with all regulatory deadlines.
b. The facility is eligible for tax credit certification in that the sole purpose of these drop

boxes is recycling of a material that would otherwise be disposed of as solid waste.

C. The facility complies with DEQ statutes and permit conditions.
d. The portion of the facility cost that is properly allocable to pollution control is 100%.
6. Director's Recommendation

Based upon the findings, it is recommended that a Pollution Control Facility certificate bearing
the cost of $23,779 with 66% allocable to pollution control be issued for the facility claimed in
Tax Credit Application TC-4761.

William R. Bree
TAX\TC4761RR.STA
{603} 229-6046
May 8, 1997




Application No. T-4762

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT
POLLUTION PREVENTION PILOT PROGRAM

1. Applicant

Campbell’s Cleaners, Inc.
1120 NW 9™ Street
Corvallis, OR 97330

The applicant owns and operates a clothes cleaning shop located 1120 NW 9" Street
Corvallis, Oregon.

Application was made for tax credit for an air pollution prevention facility.

2. Description of Facility

The claimed facility is a new multiprocess wet cleaning system which was instailed as a
replacement for approximately 55% of the cleaning capacity of the existing perc dry-
cleaning machine. The wet cleaning system reduces the emissions of perc by cleaning
the clothes with water and detergents instead of dry-cleaning solvent.

Claimed Facility Cost: $ 21,605

3. Procedural Requirements

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter
340, Division 16.

The pollution prevention facility met all regulatory deadlines in that:

Installation of the facility was substantially completed on December 20, 1996. The
application for final certification was received by the Department on April 25, 1997.
The application was found to be complete on May 1, 1997, within one year of
installation of the facility.




4.
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Evaluation of Application

Rationale For Eligibility

(1) The pollution prevention facility is eligible because a multiprocess wet cleaning
system is a recognized alternative to perc dry-cleaning and it was installed as a
replacement for part of the capacity of an existing perc machine. Also, the new
process is not subject to the National Emission Standard for Hazardous Air
Pollutants (NESHAP), specifically 40 CFR 63.320 to 63.325 national
perchloroethylene air emissions standard for dry cleaning facilities. The entire
facility qualifies as a small area source since perc use is less than 140 gallons per
year

The pollution prevention facility was installed between January 1, 1996 and
December 31, 1999. '

The facility does not qualify for a pollution control tax credit under ORS 468.165
and 468.170.

(2) The facility installed a multiprocess wet cleaning system as a replacement for part
of the capacity of the existing perc dry-cleaning machine.

(3)  The facility is registered with the EPA under the Clean Air Act Title III National
Emissions Standards for Hazardous Air Pollutants,

Summation
a.  The facility was constructed in accordance with all regulatory deadlines.

b.  The facility is eligible for final tax credit certification in that it meets the
definition of a pollution prevention facility for this pilot program.

c.  The applicant indicated that the tax credit program was not a determining factor in
installing this equipment.

Director's Recommendation
Based upon these findings, it is recommended that a Pollution Prevention Facility

Certificate bearing the cost of $ 21,605 be issued for the facility claimed in Tax Credit
Application No. T-4762.

05/01/97 9:36 AM




Attachment B

 DEPARTMENT OF ENVIRONMENTAL QUALITY
UST POLLUTION CONTROL TAX CREDIT PROGRAM

REQUEST FOR TRANSFER OF TAX CREDIT

Piease rovide information asked for below and attach a copy of your tax credit certificate.
Tax Credit Certificate No. A6 Tax Credit Apﬁlication No. 7/-27 61—

Name and address of current tax credit holder:

Name : -x@amm; SERVize

 Address St Deschutes Aue.
/)

.

Name and address to transfer tax credit to:

Name /?ODMZIV A. Wﬂppsmg D14 fuonmawns Seeves
Address Py Box . 30¢ é 51 LDespputes @Le)

ewgh, OR 97037

: Signatlire of current tax credit holder

Date of signature -7 - ?:7

PHONE NO. OF PERSON DEQ MAY | ‘
CONTACT REGARDING THIS REQUEST: é 5_}/}) 375 -R63y

Send this request to: Attm: Barbara Anderson
' DEQ
811 SW 6th
Portland, OR 97204

Phone: (503) 229-5870 or toll-free in Oregon 1-800 452-4011. FAX: (503) 229-6954. |




Certiricate NO, 2268
Date of Issue 3&2
Application No. 2

State of Oregon
DEPARTMENT - OF ENVIRONMENTAL QUATTTY

Issued to: ' ' Iocation of Follution Cortrol Facility:
Richmond's Service : : 511 Deschutes Avenue
511 Deschutes Averme Maupin, OR 97037

2s: () Lessee (X) Owner

Description of Pollution Control Facility:

m’”"’”ﬁ ~P3 tanks, fiberglass piping, spill éontaimment basins, tank monitor

Type of Po:{_lutlczl contro 1 Facility: . :
() AT () Noise (X) Water () Solid Waste ~( ) Hazardous Waste ( ) Used Oil
Date Facility was completed: 4/20/89 Placed into Operaticn: 4/20/89

Actual Cost of Pollution Contxol Facility: $19,406.00

Percent. of actual cost properly allocable to' p]lutlm cotrol: 88 Percent

Basedupon&aeinfomntioncmtamedin Lication referenced above, the Envirommentsal ty
Coopission certifies that the facility herein was_erected,  constructed or install
accordancemﬁitherequ:ramqtsofsubsectim(l) of (RS 468.165, aniisde.ﬂgxedforiandlsbemg

operated or will cperate to a sibstamtial extent for the purpose of preventing, contro
reducing air, water or noise poliution or solid waste, hazardous wastes or used oil, and that it is

ra%tosatlsfyﬂwmtentsarﬂp&mposesofcasmaptersd& 439, 4-67axud468arxirulesadapted

Therefore, this Pollution Control Facility Ce.rtiflcate is issued this date stbject to campliance with
the stantes of the State ofOregm, ﬁuereg.llatmns oftheDepart:mento Ekmmnental(paﬁtyani
the following specml conditions
1.- 'The facili shallbe continuously operated at modmm efficiency for the designed purpose of

: preveru:.ngtycontrolling mﬂredgﬁgdetypeofpollutimasilﬂca abcve

2. The Department of Frvirommental Quality shall be inmediat'__ motifisd changein
‘use or method ofkoperattm of the ard if, for amy reason, the faﬂlty ceases to

operate for its intended pollution comtrol purpose
3. rﬁomormmm&mmmwmmmofmml%htys}wﬂbe
Pproup
NOTE: The facility described herein is not eligible to receive tax credit certification as an
Law 1979 if the

Frergy Conservation Facility under the provisions of Chapter 512,
% E;rzmm the Certz.fz.cz{e elects toptake the tax credit relief ur@ RS 316.097 or
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Attachment C
Program Summary

1997 Tax Credit Program Overview

, 6/5/97 Recommendation Cumulative - 1997
Certificates Facility Cost Cert.Value No. Apps Facility Cost Cert.Value No. Apps

Pollution Prevention $ 94,503 $ 47,252 2 $ 218,346 % 171,095 5
Pollution Control 3 - $ - 0 $ - 3 - 0
Air Quality $ 902,707 $ 451,354 6 $ 902,707 $ 451,354 6
CFC $ - $ - Q $ - $ - 0
Field Burning $ - $ - 0 $ 187,548 § 122,032 3
Noise $ - $ - 0 $ - $ - 0
Hazardous Waste $ - 3 - 0 $ - 3 - 0
SW - Recycling $ 400711 % 200,358 13 3 400,711 $ 200,358 13
SW - Landfill $ - $ - 0 $ - $ - 0
Water Quality $ 15,582 % 7,791 1 $ 15582 % 7,791 1
UsT 3 333,796 § 153,312 3 ] 333,796 % 153,312 3
Total $ 1,652,796 $ 812,815 23 $ 1,840,344 § 934,847 26
Reclaimed Plastics $ 122,644 § 61,323 4 % 122,644 $ 61,323 4
TOTALS $ 1,869,943 § 921,390 29 $ 2181334 § 1,167,265 35

Facility Cost represents the facility cost certified or to be certified by the EQC.
Allocable Cost represents the certified facility cost multiplied by percentage allocable to poliution control.
The actual dollars that can be applied as credit are 50 percent of the certified allocable cost.
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Maximum Tax Relief That May Be Taken In Future Tax Years

App. No 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006
Prior to 1997 $18,189,000 $15,848,000 $15347,000 $14,898,000 $12,739,000  $11,133,000  $7,750,000 $5,750,000  $738,000
2/97 EQC| $16,889 $16,889 $16,889 $16,889 $16,889 $4,505 $4,505
4/97 EQC $ 3,483 53,483 $3,483 $3,483 $3,483 $3,483 $3,483 $- 2916 $ 2916 $ 2916
6/97 EQC $ 137616 $ 137616 $ 137616 $ 136517 § 136517 $ 51,949 51,049 % 48930 § 48,930 $ 48,930
Total 1997 $ 157,088 $ 157,088 $ 157,088 § 156,889 § 156,889 % 59,937 50,937 $ 51,846 5 51,846 § 51,846
Total . $18,346,988  $16,005,988  $15,504,988 $15,054,880 $12,805,889  $11,192,937  $7,809,937 $5,801,846 $789,846 $51,846
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 STATE OF OREGON |
BEFORE THE ENVIRONMENTAL QUALITY GOMMISS

AR L W)

U.S. ARMY UMATILLA CHEMICAL DEPOT

PERMIT FOR THE TREATMENT AND : : ,
STORAGE OF HAZARDOUS WASTE; EPA I.D. # OR6 213 820 917
AND |

AIR CONTAMINANT DISCHARGE PERMIT PERMIT # 25-0024

PETITIONERS * RESPONSE TO THE MAY 28, 1997
MEMORANDUM SUBMITTED BY THE DEQ

I - - |
] g

I. l.INTRODUCTIdN

| On April 14, 1997 the Sierra C%ub_, GASP, and the -Orégon
_Wildlifé Federation (Petitioners) requested that the Ofegon
. Eavironmental Qﬁality Commiséion,(EQC or Commission) reconside;'and
revoke, rescind, or modify its decisions ﬁp approve 1) the Umatilla
- Chemical Depot Fa’c:ilrity's _(‘UC‘DF) permit. for the storage and
treatment of hazarddus-wastes; 2) UCDF’s air contaminant discharge
permit, '3) the human health and ecological risk assessments
perférmed to evaluate the risks posed by the proposed incinerator,
and 4) the evaluation of thé best available technology (BAT) for
the chemical Warfareiagent-stockpile stored at UCDF. Petitionérs
further requested a public hearing before the EQC wherein the
issues raised in the petition could be addressed and full public:

pafticipation in thé Commissions’ deliberations could be permitted.

1
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On May 28, 1997, the Ofean Department of Envifonmentél
Quali;y (DEQ) submitted a memorandum to the EQC attemptihg to rebut
the issues raised in the Eetition for Reconsideration that will be
considered by the_EQC:dn_June'S, 1997. For the reasons outlined

'below,'the DEQ's attempted defense of the permits must be rejected,

II. AT PRESENT, THE EVIDENCE ESTABLISHES THAT THE ARMY HAS NO
INTENTION OF OFFERING A CARBON FILTER SYSTEM AS PART OF
UMCDF’S POLLUTION ABATEMENT SYSTEM, NOR CAN DEQ ENSURE
THAT THE ARMY CAN PROVIDE A BRINE REDUCTION AREA (BRA) OR
-DUNNAGE INCINERATOR THAT WILL OPERATE WITHIN REGULATORY

' STANDARDS
~The DEQ’s memo summarily dismisses the issues raised by

Petitioners .conéerning ¢ritical systems proposed for the UCDF

'incinerator. These systems are the (1) purported carbon filﬁer

system, (2) the brine reduction area (BRA), and (3) the dunnage

‘1ncinerator (DUN) | o

DEQ dismisses concerns about these systems by statlng that the

'publlc record "contains a description of the permittee’s agreefient

to install the c¢arbon filters at UMCDF", and that the reéord

"Cdntains a discussion of the ﬁselof the dunnage-incinerator and

the brine reduction units;“ Memo at 2. These statements do no£

addrEsS'Petitidnefs’ concerns.

First, with réspect‘to the carbon filter system, DEQ fails to
discﬁss the DOD Interim Status Assegsﬁents cited by Petitionérs
describing, for example, that the Army “has decided to postpone the

demonétration test and future site PFS [PAS filter system]
construétion and instead further evaluate the PFS." BSee, Petition

for Reconsideration (Petition) at 7 — 9. Whatever the permittee’s
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| “agreeﬁent“.may be regarding the installation of carbon filters,
the DEQ cannot rebut the féct that carbon filters have oot been
rested or used at JACADS or “TOCDF. 'Consequently, Without the

required verification'testing, or prove-out, carbon filters gannot
be used at UMCDF. See, 50 U.S.C. § 1521(k). |

Petltloners believe that what DEQ intends to do is allow the
Army to remove ;he carbon fllter system from the current permlt
.requirements through a permit modification. This permit.
‘modification will be “justified" by Army data claiming that a
carbon filter system is not needed' However, any such data that
may be offered by the Army concerning the emission of chemical
warfare agente, dioxin, dioxin-like compounds, and other hazardous
wastes from JAEADS or TOCDF is severely suspect. At a mlnlmum,
Army data in this area. is flawed becauee of the sidﬁificant _
problems encountered in acourately‘capturlng (from stack gase$ and |
particulate) and recovering (analyzrng 1n a lab) chemical warfare
Iagents, dioxin, dioxin-like compounds, and other hazardous wastes.
The fact is that tests to detect and quantlfy thesge dangerouS'
chemlcals - can be expeoted to 51gn1frcantly under-report the |
:quantltles_being emitted from the stack.

In sﬁm, the record to date clearly reflects'that the Army will
not employ'a carbon filter-system at UMCDF. Even if the Army
intended to use carbon filters at UMCDF, the DEQ and EQC must find
, that as a matter of law that carbon filters cannot be used because
they hare not been properly tested. See, 50 U.S.C. § 1521(k).

Therefore,'phe DEQ aod EQC should fequire the Army to revise and




lresubmit its application for all relevant permits and correctly
state that carbon filters will nof be used. | |
- sécond, there is no evidence to date that the Army has been
able to sﬁccessfully brihg a BRA on line at JACADS dr-TOCDF. In
response to this concern DEQ stated that the "Record contains a
discussiOn df the use of'the”-.. brihe reductioﬁ units." Memo at
2. éo what? Doesn’t the ﬁEQ or EQC care at all thaﬁ a significanf
part of the waste handling/treaﬁment system has not been prbven‘to
work at the Army’s two other opérating facilities? Petitioners
repeat their request that the Army be required to resubmit its
application lfor call relevant permits dmittihg the BRA and
"explaining how wastes that were to be handled in that érea‘will be
treated. | | |
Finally, regarding Petitioners’ Conéerns about the dunnage
incinefator, thé DEQ respondé'by stating that the "Record contains
a'diécuésion of the use of the ... dunnage incineratof vo . Memo
at'é. Like the BRA, the DUN has not been succesgfully operated at
JACADS or TOCDF. Petitiopers repeat their request that the Army be
required to resubmit its application for all relevant permité
omitting the DUN and explaining hbw-wastes that were to be handléd
| by that ineinerator will be treated. |
III.. THE DEQ FAILED TG REBUT THE ISSUES RAISED BY PETITIONERS
REGARDING THE INADEQUACY OF THE HUMAN HEALTH I-\ND
ECOLQGICAL RISK ASSESSMENTS
DEQ attempts to dismiss Petitioneré' éoncerng about flaws in
the human health and ecological risk. ﬁssessmentsg as well as

Petitioners’ concern that allowing comstruction of the multi-




million dollar UMCDF prior to completing detailed risk analyses
will create a significant bias prejudicing the DEQ’s or EQC’S
assessment of Pettioners’ human health and ecological risk
concerns.® The weight of such prejudice may violate the rights of
Petitioners’ to due process as guaranteed by the Constitution.
DEQ refuses to address these detailed concerns. 1Instead, DEQ
relies on its statements at a July 11, 1996 hearing to support its
poéition. However, even 1if some of the issues raised by
~ Petitioners were discussed at the July 11, 1996 hearing, critical
issues that were not addressed at that hearing have been ignored by
 DEQ,

For example, Petitioners raised concerns about the Risk
Assessment Addendum provided by Ecology & Environment, Inc. dated
November 19, 1996. Regarding the important issue of non-cancer
health impacts from expected emissions of dioxin and diexin-like
chemicals the Petitioner’s stated:

Perhaps the most troubling aspect of the HHRA relied upoﬁ

" by the Commission is its refusal to consider the non-
cancer health effects from expected exposures to PCBs,
dioxin, dioxin-like chemicals, and the sulfur analogs of
dioxins .and furans. The risk assessment contractor
attempted to justify the faillure to recognize non-cancer

- health impacts from dioxin and related chemicals in the
following passage.

EPA does not endorse using RfDs [reference
doses] to assess the noncancer effects posed
by  dioxin. Rather, the margin or exposure
approach. has been recommended ... If the
facility-specific exposures are a small
fraction (l.e., 1% to 3%) of the background

exposures; [level of contamination that
already exists] then the facility is assumed

' See, Petition at 17 - 24.




to pose negligible noncané¢er risks ... Rough

- calculations for this scenario were performed
- for the subsistence farmer scenario located at
the fence line' at UMCDF. This scenario
resulted in a dose of .03 picogram per
kilogram per day (pg/km/day), which is within
the 1% to 3% range. Therefore ... noncancer
effects from potential dioxin emissions do nbt
eXceed EPA’'s benchmark.

1sk Assessment Addendum at 5 This explanation, which

was not specifically adopted by the Commission, must be

. rejected as tompletely contrary to public health

protectlon principles and lnconSLStent with Oregon’s BAT
requirement.

wWhat the quoted passade attempts to avoid is the stark
reality that residents of Oregon, and most of the rest of
the United States, already have too much dioxin in their
bodies. EPA’'s 1994 Dioxin Health Assesgsment Study
concludes that an appropriate RfD for non-cancer effects
from -dioxin exposure would be 10 to 100 times less than
the current national exposure levels for dioxin (1 ta 3
pg/km/day). This analysis was confirmed by the Army‘s .
risk assessment expert, Dr, Finely. BRD. TR. at 877 -
878. Relying, for the moment on EPA’s assessment, this
would place the dioxin RID in the range between 01 and
.03 pg/km/day. BRD. TR. at 878. '

The . "rough" calculation for the subsistence farmer

provided in the addendum to the risk assessment reached

.03 pg/km/day, the upper end of the RfD. If proper

adjustments were made to consider a breast—-feedihg infant

or developing fetus; +the .03 RID would be easily

exceeded. - Therefore, the Commission has failed to

adequately protect these sensitive sub—populations. See,

42 U.8.C. § 6925(c); Ecolotec. [footnotes omitted]
Petition at 21 - 23. Obviously, DEQ’s July 11, 1996 statement
- could not have addressed the issues raised by petitioners
concerning the Risk Assessment -Addendum completed four months
. later.

DEQ also chose to wholly lgnore all of Petitioners other
concerns regardlng risk analyses, 1ncludlng' (1) 1mpacts of low

level chemical warfare agent exposures considering Gulf War




illnesé; ‘(2) l8ynergiscic impacts including.rdisruption of the'
endocrine sgystem; (3) féilure cf the Army’s lessons learned
progranu' apd - (4) the gross inadequacy cf. the Afmy}s chemical
warfare agent monitois (i.e., ACAMS),

'DEQ attempts to acsuage concerns about the contents of the
Army’s chemical'agent munitions by stating that the permit requires
a waste analysis, including an analYSis of agent purity. Memo at
2 ~ 3, This staﬁement.ignbrES DEQ's cwn regulations requiring that
accurate waste‘compcsition estimates be stated in the application
for a permit. OAR §§ 466.045(c) (2), 466.120(2). In addition, EPA.
standards stated in 40 C.F.R. § 270.14(b)(2) specifically require
that the ccﬁtents of the permit'application include: |

Chemical and physmcal analyses of the hazardous waste and

hagardous debris td be handled at the facility. At a

minimum, these analyses shall contain all the informatioh

which must be known to treat, store, or dispose of the

- wastes properly in accordance with Part 264 of this

chapter. : : : '

Thc information in the reccrd tﬁus‘far does not indiecate that
pfcpcrr"chemical and physical analyses of the hézardous waste" at
~ UMCDF havé/been Provided by the Army. This important component of
cthe'hézardoué'Waste permit application should be accurately and
fully 'supplemenfed, and changes to the risk analyses where
.approcriate should be perfOrmed.' | |

The summéry‘ treaﬁment Iof Petitioners’ signifiCant risk
assessment concernsé in DEQ’s memo to the EQC demonstrates that DEQ
is more interested in meeting the Army’s demands to:get the project
going thah it is in ensuring the protection of public health and
the environment. The EQC must not further erode public coﬁfidence
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in the permitting process by blindly aécepting DEQ's unsupported

assertions.

IV. THE SOLVATED ELECTRON CHEMISTRY TECHNOLOGY WAS NOT FULLY
CONSIDERED BY DEQ '

DEQ cléims tha£ it reviéwed sqlvated electrbnlchemistry (known
as SET) in its Best Available'Technology (BAT) analysis. Memo at -
3. DEQ states -that SET was "not mature enough at the time to
provide sufficient information.” Memo at 3.

It appears that the circumstances regarding SET have changed
since bEQ perﬁormed.ifs analysis. The developers of SET claim that
the technology is.capable of destroying M-55 rockets cpntaining_GB,
‘and that it has been sucéessﬁully testéd on all chemical weapons
agents andleXplosives. .DEQ should be fequired to perform a more
current review of the technology before.finalizing plang to use an
incineration technology that will expose residents‘to thousands of
doses of chemical warfare agents, dioxin, dioxin—like chem;céls and

other hazardous wastes.

V. DEQ’s COMPLIANCE HISTORY ANALYSIS FALLS FAR SHORT OF
REGULATORY STANDARDS -

DEQ attempts to get by with the minimum reguiréd by claiming
that it reViewed information concérning TOCDF and various worker
, disclosures.- Memo at 3. However,‘DEQ fails to eﬁen suggest that
with :espeét to TOCDF it considered allegations of'interference’
_ with‘a witness_during.the‘Steve-Jones‘RCRA whistleblower hearing

(see, 42 U.S8.C. § 6971) against Army official Dave Jackson, and the
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refusal of TOCDF Army officials té provide testimony during the
Jones hearing. These are SGIious.derélictions 6f responsibility
- under RCRA, The whistleblower provisions were designed to ensure
that'regulators'(like.DEQ)land the public would get‘full access to
information about how a hazardous waste facility is operating. At
TOCDF, in the Jones case, the Army.simply refused to participate in
fhe whistlebléwer.hearing-process. This demonstrates that the Army
has little respect for RCRA requirements.
| Moréover, Petitioners stated that DEQ’s analysis of thé Army’'s
compliance'history was insufficient in scope. petitioners’ noted
that "ﬁherrégulatory requirement makes clear that the examination
of compliance history'must include ‘other similar facilitieé.’ OAR
340-120-010(2)(h). This means that the Army’s compliance history
at CAMDS and Rocky Flats are also relevant ... 'similar faciliﬁies’
inciudes other hazardous waste incinerators and/or facilities that
treat, store or dispose of Chemiéal weapons." Petition at 25. DEQ
did not address this issue in its memo .
Likéwiée, there 1is no évidence-that ﬁEQ considered the 1990

environmental crimes convictions of Army personnel 'at Aberdeen

Proving Ground. .United Stétes.v. Dee, 912 F.2d 741 (4th Cir.
1990). ﬁid DEQ even search for such information? Did DEQ obtain
_GAO"re?orts, EPA reports, Army or Pentagon Inspector General
repofts, énd/or reports from other state agencies regarding the
Army's compliance history.at chemical weapons sites and other
hazardous waste fadilities?‘ DEQ’s rather sparse review of the

Army ‘s compliance history strongly suggests that there is little




intereét in how the Army and its chosen contractor(s) will péiform.
This further undermines public confidence in the Agency’s ability
to protec£ public healfh and the environment. The members of the
public whd will be directly‘ impacted by the construction and

operation of UMCDF,  a facilitj that will handle deadly chemical
warfare agents, need aggressive watchdogs overseeing every aspect
.of the prccess.‘ Pefhaps the EQC can emphasize the importancerof
aggressive oversight by éending the permit back to DEQ forrthe

additional work it sorely needs.

VI, DEQ FAILS TO DEMONSTRATE ANY CONCERN ABOUT THE EMISSION
' 'OF CHEMICAL WARFARE AGENTS INTO OREGON WATERS

DEQ makes & hyper—technical argument when 1t rejects
Petitioﬁers' conéerns aboiit chemical warfare agenfs réachiﬁg nearby
" waterways by stating that "thé'United States Court of Appeals

(Tenth éircuit) rejected the applicability of the Clean Water Act
to stack'emissionsiat‘Terle." Memo at 3. While this statement is
correct, it ignofes the most im?qrtanf feason why Petitionefs_
raised the issue: chemiCai'Warfare agents and their byproducts
will beldepbsited into local waters like the Columbia and Umatilla
Rivers. Thé DEQ expresses no concern about the impact that the
emissioh {(through air transport and depﬁsition)rdf chemical warfare
agents, dioxin, PCBs, dioxin—like chemicals,‘and other hagzardous
wastes will have on local waters. The EQC must send the permit
back to DEQ for a full evaluation bf the impacts of air deposition

of hazardous chemicals from UMCDF into Oregon waters. | '
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VIi. DEQ FAILED TO ACKNOWLEDGE ‘THAT UMCDF WILL CREATE AIR
POLLUTION IN VIOLATION OF OREGON AIR QUALITY LAWS

Petltloners have stated that "the expected emissions of
-dioxin, dioxiﬁ—like chemicals, PCBs, Suifur analogs of dioxin, and
chemical warfafe agents will be in quantities that will cause air
pollution. See, ORS § 468A.005(5). Air pollution from any new air
soﬁrce is prohibiﬁed by State law. ORS §§ 468A.010(a); 468A.015.
Given tﬁis restriction the Commission should reconsider all
available alternatives." Petition at 26. DEQ responded by stating
"that the UMCDF will meet all.applicable'aif~emission standdrds."
- Memé at 3 - 4. -

A DEQ is wfong. For eéxample, given&the high "“background” levels
of dioxin.aﬁd the non-cancer heaith impacts caused by dioxin, there
can be llttle doubt that dioxin will be emitted “in sufficient
quantltles ... as are oOr are llkely to be lnjurlous to public
welfare." ORS § 468A.005(5). Othe: chemlcals that have not been

thoroughly considered'may pose similar problems.
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VIII. CONCLUSION

DEQ’s response to the Petition for Reconsideration re-enforces
Petitioners’ concerns. The EQC should grant the Petition and
provide all ﬁhe.relief Petitioners have requested.ahd/or such other

relief'as may be equitable and just.

Respectfully submltted,

RESTRE

Richard E. Condit

P.O. Box 1078

Washington, D.C. 20013-1078
202-398-22490

Mick G. Harrison
Greenl.aw

P.Q. Box 467
Berea, Ky. 40403
812-339-4291
606—-986-5518

Stuart Sugarman

‘3430 8.E. Belmont, Suite 101
Portland, OR. 97214
503-234-2694

Counsel for Petitioners
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CERTIFICATE OF SERVICE

I certify that the foregoing Pétitiqn for Reconsideration was
served via First Class Mail, postage pre-paid on June 4, 1997 to
the party(ies) listed below. . : .

U.5. Army

Legal Department

Umatilla Chemical Depot
Hermiston, Oregon 97838-9544

Langdon Marsh

Director

Oregon DEQ

811 BW Sixth Ave. ,

- Portland, OR 97204-1390

_ RICHARD E. CONDIT
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T certlfy that the foreg01ng Petition for Reconslderation was

derved via First Class Mail, postage pre- pald on June 5

the party(ies) llsted below.

U.S. Army ‘

Legal Department

Umatilla Chemical Depot
Hermiston, Oregon 97838-9544

Langdon Marsh

Director

Oregon DEQ

B11l SW Sixth Ave. |
Portland, OR 97204-1390
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To:

Environmental Quality Commission

~ From: Mary O’Brien
Date: 5 June 1997
RE: Dioxin production by chemical weapons incineration: A response to the most

recent document of Kristiina [isa.

Earlier documents:

#1

#2

#3

October 29, 1996:  Kiristiina Iisa answers DEQ questions on dioxin formation in
' the proposed Umatilla incineration of nerve gas weapons

13 May 1997 Pat Costner answers DEQ questions on dioxin
' ~ formation in the proposed Umatilla incineration of
nerve gas weapons

2 June 1997 Kristiina Iisa response to Pat Costner’s 13 May 1997
‘document

RESPONSE TO KRISTIINA IISA’S 2 JUNE 1997 D.OCUMENT

lisa neither responds to nor refutes ANY of the eight lab and pilot scale studies
or the six full-scale incinerator studies Costner cites (Document #2, p. 5) showing
increased chlorine in incinerator feedstocks leading to higher dioxin output.
Instead, isa cites only "Rigo et al., 1995" and "Wilson, et al. 1995" to’ say that

some studies have not shown mcreased dioxin output.

"Rigo, et al. 1995" is a study that was developed at the behest of the PVC. _
industry’s Vinyl Institute in order to defend PVC (polyvinyl ch]oride) because the

- EPA was showing that incineration of PVC is one of the major sources of dioxin

in U.S. air. [See Attachment A.] Iisa does not refute Costner’s note. that the
chlorine content of pure HD is essentially identical to that of PVC plastic
products (Document #2, p. 2)

In her 69-page 1997 report, The Burning Question: Chlorine and Dioxin (1997,
Greenpeace), Costner disassembles the Rigo report, analyzes the raw data, and
shows: that Rigo, et al. tested an hypothesis of limited value by a statlstlca,l method
of questionable suitability using measures that not only are 1napperpr1ate but also
have levels of uncertainty so great as to render them unsuitable for rigorous
statistical analysis.

Morever, Costner shows that the conclusions presented by Rigo et al. are
contradicted by their own statistical findings. That is, the statistical values
calculated by Rigo, et al. show that chlorine input and dioxin emissions correla&ted
positively at the majorlty of the combustors in their study.

"Wilson, et al. 1995" is by three Dow Chemical Company employees. They use
the same data as that used by Rigo et al. and follow the same general procedures.
They compare percent chlorine in feed and dioxin concentrations in stack gases
from hazardous waste incinerators. Such a comparison is valid only when both




2

waste feedrates and stack gas flowrates are held constant, which is not the case for
the incinerators in their study. Nonetheless, the data in their paper suggest a
positive corre]atlon between percent chlorine in feed and d1ox1n emissions.

To state, as S‘iif does, that the S/Cl1 molar ratios that would be encountered when
incinerating HD at the Umatilla Army Depot, would reduce dioxin, is not
accurate and is contradicted by the Raghunathan and Gullett paper she cites.

2 Tisa neither mentions nor refutes the evidence Costner has offered that sulfur
analogues of dioxins (i.e., PCDTs and PCTAs) will be produced when incinerating

HD, and that these are tomcologxcally sum]ar to chlorinated dioxins (Document
#2, p. 2).

3. Iisa inextricably claims that the increase in dioxin that has been documented when
incinerating sulfur-containing coal (at S/CI ratios of 0.40 to 0.71; see Document
#2, p. 2) does not apply to sulfur-containing agent. She instead says.dioxin is not
increased when sulfur dioxide is added when the fuel is natural gas. This is a non-
sequitur. :

Iisa cites the Ogawa, et al. (1995) paper regarding reductions of dioxin production
at S/Cl molar ratios of 0.096 to 0.65 when burning sulfur-contajning coal, sawdust,
and PVC; but fails to note that the Raghunathan and Gulletté (1996) paper
(which lisa sometimes refers to as "Gullett and Raghunathan, 1996") found
increases of dioxin yield at S/CI molar ratios of 0.38 to 1.15 when burmng sulfur-

contammg coal in the presence of chlorine.

(As a side note, lisa is wrong in ‘her statement that molar ratjos are not calculated
on the basis of molecular weights. lisa is confusing molar ratios with molecular
ratios. Her claim that the S/Cl molar ratio for HD is 0.69 has no reference, or

_ explanation. See Document #3, at 1.3).

4, lisa’s repeat of Table 1 re: dioxin output at the Johnston Atoll incinerator (i.e.,
JACADS, not JADACS) ignores the high variability in output of dioxin (see .
Document #3, at 2.3) In fact, there were other chlorine sources in these
JACADS incinerators (e.g., hypochlorite in some incineration runs, not in others), .
and lisa appears to not be aware of this (see Document #2, p. 3). Iisa neither
mentions nor refutes the documentation by Costner that scientists have noted the
large errors in stack measurements of dioxins (Document #2, pp. 7-9); and the
lack of validated analysis at JACADS (Document #2, pp. 20-21).

In the absence of a refutation of this evidence, lisa is merely citing numbers
without paying attention fo their cause, reliability, or validity.

5. lisa correctly notes that the use of fixed bed carbon filters would theoretically
reduce emissions of dioxin. However, no such incinerators operate in the U.S.; at
the Tooele facility the Army first agreed to use carbon filters and then got the
state to allow them to take them off. The one paper lisa cites, by Steinhaus and
Dirks, describes the use of fixed bed carbon filters at a German research facility



on combustors that are essentially pilot-scale, i.e., 30-50 kg/hr throughput rates.
She offers no evidence that such devices are or have been successfuly used on any
full-scale combustors, such as those proposed for Umatilla Army Depot. The
Steinhaus and Dirks paper does not indicate the method used to measure dioxin
output. ] -

" In addition, Steinhaus and Dirks note that the drawbacks of the filter are "risk of
- spontaneous ignition of the coal" and "risk of dust explosion." When such a risk is
- detected at this research facility, "the flue gas is led through a bypass." Bypassing
a carbon filter is not acceptable for an incinerator that is burning nerve gas and -
producing dioxin. |

It would seem that the state of Oregon would want to ask why there are no
commercial or Army incinerators using carbon bed filters in the U.S.

JACADS experienced explosions, including one that blew a hole in the wall of an
incinerator. What would this do to a packed bed filter?

When the Army incinerates these dioxin-laden filters (as it has proposed to do in
Oregon), more dioxin will be produced.

The question of disposal of dioxin-contaminated waste is highly problematic. For
every pound of nerve agent incinerated at JACADS, approximately 9-10 pounds
of dioxin-contaminated wastes had to be disposed of at a hazardous waste site.
This does not include dunnage or ton containers that were contaminated with
dioxin-laden ash,’ ' -




GENERATION OF INCINERATOR WASTES AT JACADS

Quantity of Quantity of Ratio of Agent to
Agent Agent Burned, . Waste Waste
: Ibs Generated, lbs.
, 134,961
VX ] 1.2 million ~1:10
148,000 o ‘
HD | ' 1.3 million 19

References for table:

Macrae, SR, HM Carlson, MA Hermes, F Klingener, RS Wassman. "Evaluation of the HD Ton Container
Test: Johnston Atoll Chemical Agent Disposal System Operational Verificatin Testing." MTR
93W0O000002; MITRE, McLean, Virginia, April 1993, :

Macrae, SR, JF Klmgener and RS Wagsmann. "Evaluatlon of the HD PrOJectlle Test. Johnston Atoll
Chemical Agent Disposal System Operational Verification Testing." MTR 93W0000060, MITRE, McLean,
Virginia, May 1993.

Macrae, SR, HM Carlson, MA Hermes, L Scherer, DJ Tripler, RS Wassman. "Evaluation of the VX

Rocket Test: Johnston Atoll Chemical Agent Disposal System Operational Verification Testing," MITRE,
McLean, Virginia, November [992.

I apologize for the lack of a formal, documented response to Tisa’s document, but
Costner and I had part of one day in which to review lisa’s 2 June document.

I urge EQC to take seriously the evidence that Costner has presented, because it
indicates that:

1. Sulfur in HD Q“;i’ﬂ increase the production of dioxin and will produce dioxin-like
sulfur analogues of dioxin.

2. The State of Oregon will not be able to measure either dioxins or nerve agent
that are released through the stacks.

3. HD has a chlorine content similar to PVC, the incineration of which is noted to
be one of the major sources of dioxin emissions into the U.S. environment,



4. Incineration of nerve gas weapons will produce massive amounts of dioxin-
~ contaminated waste, to be landfilled. ‘
The DEQ and the EQC should commission a peer review of Kristiina lisa’s repeat
of the PVC industry’s claims. It is irresponsible to move forward without a serious
examination of the evidence that lisa’s information is not accurate.

The consequences of the State of Oregon,failing to examine the evidence Costner
presents constitute a potentially grave threat to the citizens and wildlife of Oregon.
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Foreword

In 1995, a new scientific study emerged in policy debates around the world concerning cioxin
prevention strategies. The conclusions of the study, by H. G. Rigo et al. entitled “The
Relationship Between Chlotine in Waste Streams and Dioxin Emissions From Waste Combustor
Stacks,” published by the American Society of Mechanical Engineers (ASME), are used to
support the contention that there is no link between PVC or chlorine waste inpuis io
incinerators and the amount of dioxin output. This study is frequently cited by the Ch!onr‘fe
industry as an authoritative rebuttal to cleaner material substitution policies.

Greenpeace decided to ask our Science Unit to review the ASME study for two reasons:

1) the conclusions point in a different direction than most other published technical
literature on the topic; and

2) Primary funding ($150,000 US) for the study was provided by the Viny! Institute Vi), a '
trade association representing corporations that manufacture polfyvinyl chioride
plastic V(PVC) and its chemical feedstocks. :

Qur review shows that a surprisingly higher degree of correlation exists between chiorine input
and dioxin stack emissions than is concluded by the ASME report. Over and above these
discrepancies, the data and methodologies are inappropriate and/or unreliable for assessing the
relationship between chlorine inputs and dioxin outputs from incinerators.

Independent Investigation Needed

Our review raises serious guestions about Rige et al.’s methodology and the validity of the
study’s conclusions.

Greenpeace therefore calls upon the American Society of Mechanical Engineers and others to
carry out a new review and an independent investigation into the Rigo study and its

" conclusions. An independent review should evaluate the statistical methodologies used, the
‘appropriateness and reliability of using surrogates for chlorine inputs and dioxin outputs, the

" reliability of the data used, and limiting the anaiy3|s to air emissions of dioxin instead of toial
dioxin output.

~ We suggest that the following are some of the questions that should also be asked:

'+ Was the Rigo et al. study diligently and rigorously peer reviewed by scientists with no
financial ties to the Vinyl Institute and its members? -

* s it possible that Rigo’s perception of his client’s expectations might have inappropriaiely
biased the study’s design and/or its reported conclusions? '

‘. D:d the Amencan Society of Mechamcal Engineers properly oversee the work and
guarantee its integrity?

. To what extent has the Rigo et al. study and its conclusions affected policy decisions by
government agencies and/or by private sector decision-makers?
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How and Why the ASME Study Was Commissioned

ey

The Vinyl Institute needed a report to aggressively defend PVC during dioxin discussions in the
USA. On September 6, 1994, one week prior to the scheduled release of the Draft Dioxin-
Reassessment Report by the United States Environmental Protection Agency (EPA), Robert
Burnett, the Executive Director of VI, circulated an internal memorandum on crisis managem
to the members of his Executive Board. Attached to the memorandum was a plan entitled:
“Crisis Communications Protocol for the Viny! Institute” that had been prepared by a special VI
working group. ‘ o

R

o

,

Ny

s

Burnett, whose organization represents the American corporations that manufacture and
market PVC, was expecting the worst. His group's “Cr|S|s Communlcattons Protocol” starts
with a “Situation Analysis” that states:

“EPA will likely conclude that the incineration of chlorinated compounds is the single largest
known contributor to dioxin.”

The “Situation Analysis” also asserts:

“Because of the aggressive tactics of Greenpeace and others pointing to PVC as a primary
source of dioxin, we believe that PVC will be specifically mentioned [in the EPA report], and
potentially siated for further regulation. This belief is supported by recent communications
with EPA officials by Bob Burnett on behalf of the Viny! Institute and members of the Viny!
Institute on behalf of their individual companies.”

. ARy N N

As it turned out, in this instance, VI's concerns were not fuily warranted. It appears Bob Burnett
and his associates, in their “communications with EPA officials” had been more persuasive than
they thought. Although EPA’s report did contain much evidence that points towards the -
conclusions Burnett and his organization most feared, the Agency chose not to highlight PV
or other chlorinated compounds as primary sources of dioxin in its 1994 report release.

oy,

o

But VI understood that this issue was not going away. With the immediate crisis in hand,
activity shifted to what the memorandum defined as VI's two “long-term goals of crisis 4
communication: To avoid deselection of PVC by major customers; and to prevent punitive .
regulation of PVC.”

The means to achieve this, as detailed in the memorandum, includes activities t0'

...aggressively defend the mdustrys credibility through the use of third ,oarty sources to
debunk Greenpeace’s — of even EPA’'s — misleading claims.”

This is where Rigo enters the picture. VI made a decision whose effect would be to nominate
and encourage Rigo to serve in a role that might be described as “ VI designated third party.”
As outlined in the Crisis Communication Protocol, the third party’s assigned role is to debunk
the conclusion “that the incineration of chiorinated compounds is the single fargest known
contributor to dioxin.”

oy

The way this was achieved is described in a memorandum dated August, 22, 1894 from Don
Goodman, chairman of VI's Incineration Task Force. Membership in this small working group _
included representatives of Geon, Dow and Oxychem, three of the largest US producers of PVC
and its feedstock chemicals. The Chlorine Chemistry Council of the Chemical Manufacturers
Association {CCC) was also represented. The Goodman memo begins:

“The Vinyl Institute has created an Incineration Task Force in anticipation of adverse EPA
gctions regarding dioxins and furans. After the dioxin reassessment, we believe EFPA will
focus on dioxins from incineration, particularly the incineration of municipal waste (MSW),
hospftal waste (MW), and plant industrial waste (HW! & BIF) containing (high} levels of PVC
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and HCL.”

An academic named Dick Magee also served as a member of the Incineration Task Force.
Magee was the author of a 1989 study for the Society of Plastics Industry that had found no
link between PVC and dioxin emissions from municipal incinerators. Within VI, Magee had
earned the title “Lead Contact” for incineration projects according to an August 1993 VI Status
Report. He also served as an active member of ASME. '

According to Goodman's memo:

- “Dick Magee brought forward a proposal from the American Society of Mechanical
Engineers (ASME} to hire Rigo & Rigo Associates, Inc. of Cleveland, Ohio. The purpose of
ASME as the contractor is to provide unassailable objectivity to the study. The ASME
oversight and review committee will bring independent reviewers (including EFA members)
and high level peer reviewed documentation and reports.”

Th.e memo goes on to state that the V| Incineration Task Force:

“interviewed Dr. H. Gregory (Greg) Rigo, principal of F?igb & Rigo Associates, Inc. by phone
and found him to be extremely knowledgeable ... He is also user friendly {i.e. willing to set
his priotities to our needs) and appears to be sympathetic to Plastics, Vinyl, PVC and CI2.”

In discussing the amount of money VI would need to pay Rigo and the ASME to perform the
study, Goodman clearly implied in his memo that working group members welle already
assuming that Rigo’s study, when completed, would reach conclusions in support of VI's’
objectives. The memo proposes a budget item to provide funds that could be used to allow o
Rigo to advocate on behalf of VI policy using his anticipated report as a basis. At this time, the
study that would provide a basas for this report had not yet been designed nor had any Work on
it begun. As the memo states:

“S'ince ‘there are many unanswered questions regarding dioxins and since VI may want to
© use Greg Rigo as an expert witness or advocate to talk about the report | am proposing ar
additional $20,000 as a contingency fund.”

One can conclude from the above that there was some expectatlon that Rigo’s study, on behalf
of the ASME, would produce conclusions that would be useful to VI.

Often, chemical indus’{ry representatives refer to this study as a joint "government/industry”

project. This is not altogether untrue.

A small portion of funds provided to the study (under $15,000 US) came from Environment
Canada. In addition, some employees of the US EPA provided peer review. One US EPA
employee, James Kilgroe, not only provided peer review, but also traveled to Amsterdam, the
Netherlands and formally presented the ASME study and its findings to a meeting of the 16th
International Symposium on Chlorinated Dioxins, PCBs and Related Compounds.

Did peer reviewers working for the US EPA diligently and rigorously do their work? Was Kilgroe
authorized to present the ASME study at the Amsterdam scientific conference? In doing so, did
Kilgroe convey to others present that the US EPA endorses the ASME study and its
conclusions?

We would also like to know whether Environment Canada considers itself to be a sponsor of
this study. (In our phone interviews, it seemed to downplay its involvement.) And if they do
consider themselves a sponsor, did Environment Canada perform its own independent

. assessment of the validity of the study’s methodology and the reliability of its reported

conclusions?
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Fo reword

In 1995, a new scientific study emerged in policy debates arotnd the world concerning dioxin
prevention strategies. The conclusions of the study, by H. G. Rigo et al. entitled “The
Relationship Between Chiorine in Waste Streams and Dioxin Emissions From Waste Combustor
Stacks,” published by the American Society of Mechanical Engineers (ASME), are-used to
Support the contention that there is no link between PVC or chlorine waste inputs to
incinerators and the amount of dioxin output. This study is frequently cited by the chlorine
industry as an authoritative rebuttal to cleaner material substitution policies. '

Greenpeace decided fo ask our Science Unit to review the ASME study for two reasons:

1) the conclusions point in a drfferent direction than most other published technical
literature on the topic; and :

2) Primary, fundtng ($750,000 US) for the study was provided by the Viny! institute (VI), a
trade association representing corporations that manufacture polyviny! chioride
plastic (PVC) and its chemical feedstocks.

Our review shows that a surprisingly higher degree of correlation exists between chlorine input
and dioxin stack emissions than is concluded by the ASME report. Over and above these

. discrepancies, the data and methodologies are inappropriate and/or unrefiable for assessing the
relationship between chiorine inputs and dioxin outputs from incinerators.

Independent In\iestigation Needed

Our review raises serious questlons about Rigo et al.'s methodology and the va1|d|ty of the
study’s conclusmns

Greenpeace therefore calls upon the American Society of Mechanical Engineers and others to
carry out a new review and an independent investigation into the Rigo study and its
conclusions. An independent review should evaluate the statistical methodologies used, the
appropriateness and reliability of using surrogates for chiorine inputs and dioxin outputs, the
reliability of the data used, and limiting the analysis to air em|SS|ons of diOXIﬂ instead of total -
dioxin. output

We suggest that the following are some of the questions that should alse be asked:

» Was the Rigo et al. study diligently and rigorously peer re\newed by scientists with no "
financial ties to the Vinyl Institute and its members?

. Is it possible that Rigo's perceptlon of his client’s expectations might have mappropnately
biased the study’s design and/or its reported conclusions?

s Did the American Society of Mechanical Engineers properly oversee the work and
guarantee its integrity? :

« To what extent has the Rigo et al. study and its conclusions affected policy decisions by
government agencies and/or by private sector decision-makers?
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now ana wny the ASiIE Study Wwas Commissioned

The Viny! Institute needed a report to aggressively defend PVC during dioxin discussions in the
USA. On September 6, 1994, one week prior to the scheduled release of the Draft Dioxin
Reassessment Report by the United States Environmental Protection Agency (EPA), Robert
Burnett, the Executive Director of Vi, circulated an internal memorandum on crisis managen
to the members of his Executive Board. Attached to the memorandum was a plan entitled:
“Crisis Communications Protocol for the Vinyl institute” that had been prepared by a speual Vi
working group.

Burnett, whose organization represents the American corporations that manufacture and
- market PVC, was expecting the worst. His group’s “Crisis Communications Protocol” starts
with a “Situation Analysis” that states:

“EPA will lfkely conciude that the incineration of chiorinated compounds is the single largest
known contributor to dioxin.” ‘

The “Situation Analysis” also asserts:

“Because of the aggressive tactics of Greenpeace and others pointing to PVC as a primary
source of dioxin, we befieve that PVC will be specifically mentioned [in the EPA report], and
potentially slated for further regulation. This belief is supported by recent communications
with EPA officials by Bob Burnett on behalf of the Vinyt Institute and members of the Vinyl
Institute on behalf of their individual companies.”

As it turned out, in this instance, VI's concerns were not fully warranted. It appears Bob Burnett
-and his associates, in their “communications with EPA officials” had been more persuasive than
they thought. Although EPA’s report did contain. much evidence that points towards the
conclusions Burnett and his organization most feared, the Agency chose not to highlight PVC
or other chlorinated compounds as primary sources of dioxin in its 1994 report release.

But V1 understood that this issue was not going away. With the immediate crisis in hand,
activity shifted to what the memorandum defined as VI's two “long-term goals of crisis
communication: To avoid deselection of PVC by major customers; and to prevent punitive
regulation of PVC.”

The means to achieve this, as detailed in the memoranddm, includes activities to:

“,...aggressively defend the in'dustry’s credibility through the use of third party sources to -
debunk Greenpeace’s — or even EPA’s — misleading claims.”

This is where Rigo enters the picture. VI made a decision whose effect wouid be to nominate
and encourage Rigo to serve in a role that might be described as “ VI designated third party.”
‘As outlined in the Crisis Communication Protocol, the third party’s assigned role is to debunk
the conclusion “that the incineration of chlorinated compounds is the single largest known
contributor to dioxin.”

The way this was achieved is described in a memorandum dated August, 22, 1994 from Don
Goodman, chairman of VI's Incineration Task Force. Membership in this small working group
included representatives of Geon, Dow and Oxychem, three of the largest US producers of PVC
and its feedstock chemicals. The Chlorine Chemistry Council of the Chemical Manufacturers
Asscciation (CCC) was also represented. The Goodman memo begins:

“The Vinyl Institute has created an incineration Task Force in anticipation of adverse EPA
actions regarding dioxins and furans. After the dioxin reassessment, we believe EPA will
focus on dioxins from incineration, particularly the incineration of municipal waste (MSW),
hospital waste (MW), and plant industrial waste (HW!I & BIF) containing (high) levels of PVC
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and HCL. "

An academic named Dick Magee also served as a member of the Incineration Task Force.
Magee was the author of a 1989 study for the Society of Plastics Industry that had found no
link between PVC and dioxin emissions from municipal incinerators. Within Vi, Magee had
earned the title “Lead Contact” for incineration projects according to an August 1993 VI Status
Report. He also served as an active member of ASME.

- According to Goodman’s memo:

“Dick Magee brought forward a proposal from the American Society of Mechanical
Engineers (ASME) to hire Rigo & Rigo Associates, Inc. of Cleveland, Ohio. The purpose of
ASME as the contractor is to provide unassailable objectivity to the study. The ASME
oversight and review committee will bring independent reviewers (including EPA members)
and high level peer reviewed documentation and reports.”

The memo gees on to state that the VI Incineration Task Force:

“interviewed Dr. H. Gregory (Greg) Rigo, principal of Rigo & Rigo Associates, Inc. by phone
and found him to be extremely knowledgeable ... He is also user friendly (i.e. willing to set
his priorities to our needs) and appears to be sympathetic to Plastics, Vinyl, PVC and Ci2.”

In discussing the amount of money VI would need to pay Rigo and the ASME Jo perform the
study, Goodman clearly implied in his memo that working group members were aiready
assuming that Rigo’s study, when completed, would reach conclusions in support of VI's
objectives. The memo proposes a budget item to provide funds that could be used to allow . _
Rigo to advocate on behalf of VI policy using his anticipated report as a basis. At this time, the
study that would provide a basis for this report had not yet been designed nor had any work on
it begun. As the memo states:

“Since there are many unanswered questions regarding dioxins and since Vi may want to
use Greg Rigo as an expert witness or advocate to talk about the report, | am proposing an
additional $20,000 as a contingency fund.”

One can conclude from the above that there was some expectation that Rigo’s study, on behalf
of the ASME, would produce conclusicns that would be useful to V1.

Often, chemical industry representatives refer to this study as a jomt ‘government/industry”
project. This is not altogether untrue.

A small portion of funds provided to the study (under $15,000 US) came from Environment
Canada. In addition, some employees of the US EPA provided peer review. One US EPA
employee, James Kilgroe, not only provided peer review, but also traveled to Amsterdam, the
Netherlands and formally presented the ASME study and its findings to a meeting of the 16th
International Symposium on Chlorinated Dioxins, PCBs and Related Compounds.

Did peer reviewers working for the US EPA diligently and rigorously do their work? Was Kilgroe
- authorized to present the ASME study at the Amsterdam scientific conference? in doing so, did
Kilgroe convey to others present that the US EPA endaorses the ASME study and its
conclusions?

We wouid also like to know whether Environment Canada considers itself to be a sponsor of
this study. (In our phone interviews, it seemed to downplay its involvement.) And if they do
consider themselves a sponsaor, did Environment Canada perform its own independent
assessment of the validity of the study’s methodoiogy and the reliability of its reported
conclusions?
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Cleaner Materials Policies Challenged

Scientific integrity, however, is not the only question that potentially arises. Rigo et al.’s study
and its conclusions have been widely and effectively used to influence public policy decisions-
by governments in several countries and also purchasing decisions within the private sector.

Chemical industry representatives cite ASME as proof that incineration of chlorinated
compounds does not contribute to dioxin generation and release. A fact sheet distributed by
the CCC entitled “Waste Combustors and Dioxin” cites Rigo et al. as its authority for the
assertion that “...the amount of chlorinated wastes burned in a combustor [incinerator] does not
correlate to droxm emissions from these facilities.” :

The PVC industry, in particular, has used Rigo et al. to counter arguments put forward by
advocates for public health and the environment who propose alternative cleaner materials
policies to prevent dioxin generation at its source. Alternative materials policies stem from two
circumstances: (1) dioxins are formed when materials containing carbon, hydrogen, oxygen and
chiorine are subjected to elevated temperatures, such as those of waste combustors and
accidentd! fires, as well as other reactive conditions; and (2) in most cases, chilorine is the
limiting eiement for dioxin formation, since carbon, hydrogen, and oxygen are typically present
in far greater abundance. With an alternative materials poficy, the material that provides the
chlorine for dioxin formation is replaced by an appropriate, chlorine-free matetial.

This is a practical way to prevent dioxin generation. As an example, PVC is the single largest
use of global elemental chlorine, and its production is expanding. It is also khown that dioxin is
generated as a byproduct during its production, on a site specific basis, as well as via its use or
disposal when burned. These are strong grounds for believing PVC is responsible for a

~ substantial and growing proportion of global dioxin production and emissions. While cleaner
substitutes exist for almost all uses of PVC, their adoption is heavily challenged by the chlorine
industry.

At present, the most contentious issue around dioxin abatement strategies is on PVC and
incineration. Chemical industry representatives strongly dispute the assertion that dioxin is
generated by incinerators. As a result of the combustion of PVC plastic, chlorinated solvents
and other chlorinated organic materials. To make this case, industry representatives generally
cite Rigo et al. because much of the other techmcai literature on this topic points in the
opposite direction.

Case Examples

Once an evaluation of the Rigo et al. study method and conclusions has been completed, it is
important to review how this study’s conclusions have been used in efforts to influence public
policy. We conclude with a number of case examples from several regions of the world.

1) PVC And Hospital Waste in the USA

Kip Howlett, Managing Director of the CCC, sent a letter dated August 29, 1996 to Anthony
Robbins, M.D., editor of Public Health Reports, the Journal of the US Public Health Service.
The letter protests the Journal’s publication of an article entitled: “Hospitals and Plastics: Dioxin
Prevention and Medical Waste Incineration.” Howlett asserts: :

“The author incorrectly states that ‘latrogenic* dioxin pollution can be largely eliminated by
replacing PVC products with alternative materials.’ In a government/industry funded peer-
reviewed study conducted under the auspices of the American Society of Mechanical
Engineers, the findings regarding waste streams and incinerators were conclusive: ‘The

* from medical sources
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failure to find simultaneous increases in most cases and finding a few inverse relaﬁonships
indicates that whatever effect waste feed chlorine has on [dioxin] concentrations in combustor
flue gases itis smaﬂer than the influence of the causatfve factors.”™

Robbms also recelved a second letter of complaint from Wil!tam Carroll of Occidental Chemical
who challenged the competence of the authors and the judgment of the journal’s editor. After
quoting ASME, Carroll’s letter continues:

“Perhaps it would be of greater service to your readers to publish an article on medical
waste incineration written by a technical expert in the field.”

Later in 1996, the authors of the journal article introduced a resolution at the annual meeting of
~ the American Public Heaith Association (APHA) restating the article’s arguments and its
recommendations to hospitals. Despite active lobbying from the CCC and other chemical
industry interests against the APHA resolution, it was unanimously adopted. The resolution
calls on health care facilities to explore ways to reduce or eliminate their use of PVC and adopt
policies to encourage these practices. :

2) PVC Packaging in Spain

_ Issues surrounding municipal incineration have been fiercely debated in Spain for many years.
In 1995, in response to concerns about dioxin generation from incinerators, the Spanish
government proposed a measure that would achieve a twenty percent reduction in PVC

" . packaging within five years. “Intense lobbying and a change in political parties led to the

initiative being dropped. However, opposition parties tried to bring PVC reduction back to the
political table. During this time the PVC industry initiated and has since intensified its
campaign to promote PVC as an environmentally sound material.

Supbort for PVC is organized in Spain by the largest public relations firm:in the world, Burson-
Marsteller. Employees of this firm accompany the PVC industry in lobbying and public outreach
work. They aggressively target communities who propose PVC reduction policies and
particularly target journalists who write critically about PVC products and dioxin. An article

- opposing PVC or incineration is often followed by a phone call to the journal’s owners
complaining of bias and distorted facts. In response, APIA, the Spanish association of
environmental joufnaiist's\, awarded Burson-Marsteller its anti-environmental award for 1996.

One pro-PVC leaflet distributed by Burson-Marsteller is entitled “The Reality of PVC versus
Greenpeace Accusations.” This leaflet cites ASME, 1995 as its reference for the dssertion:

..the emissions of dioxins from munrc:pal incinerators is independent of the presence of PVC
in the waste.”

. Another document distributed by Burson-Marsteller is an October, 1996 paper signed by the
National Association of Electrochemistry (whose address is the same as that of Solvay, one of
Spai‘n’s largest chlcrine producers). This paper cites ASME to conclude:

“ . .there is no relation between production of dioxins in municipal waste incinerators and
PVC content of waste. A recent study promoted by the American Society of Mechanical
Engineers in the USA entitled, ‘The Refationship Between Chlorine in Waste Streams and
Dioxin Emissions from Waste Combustor Stacks’ 6/1/95, confirms the conclusion indicated
above. This study is based on the analysis of more than 1,700 samples from 155
incinerators.” ’

In 1997, in a public debate about packaging regulations in Spain, Solvay made a presentation
entitled “What are the consequences of the packaging law for the PVC industry?” It concludes:

]
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“...In-depth studies clearly show the fault of pseudo scientific claims of the radical

. environmental groups. In favour of PYC we can cite the recent study made by Dr. Rappe, the
world’s most prestigious expert on dioxin, as well as from the American Society of
Mechanical Engineers, the Swedish Environmental Agency and the USA EPA. All of them

* categorically state that there is no relationship between PVC content in wastes and the
formation of dioxin in the treatment plants that comply to the European Union Directive on
Incineration.” |

3) Global Negotiations on Persistent Organic Pollutants
As reported in Chemical Week, February 26, 1997:

“The international community aims to establish a legally binding treaty on persistent organic
pollutants (POPs) by 2000. Detailed negotiations will begin early next year under the umbrelfa
of the UN Environmental Program (UNEP) and the Intergovernmental Forum on Chemical
Safety (IFCS).”

The goal of such an international agreement will be to mandate action by governments to
reduce and /or eliminate POPs. These are highly toxic substances that can travel long distances
across international boundaries on air and water currents. Action will start with a short list that
includes certain chlorinated pesticides such as DDT, chlordane and heptachlor, as well as
dioxins and furans.

Chernical Week reports that while the chemical industry is not overly concerned with many of
the issues that will be addressed during intergovernmental POPs negotiations,

“...the industry is keeping a close eye on regulation of dioxins and furans, which can be
released during production, use and destruction of many ch!ormated orgahic compounds.
‘We want to make sure any regulation is based on sound science, says Kip Howlett,
executive director of the Chlorine Chemistry Council.’

When Howlett says “sound science,” however, what he reaily means is “Vinyl Institute science.”

During 1996, two meetings were held at which the scientific and technical framework for
intergovernmental negotiations on POPs were debated and established. One took place in
March in Canberra, Australia; the other in June in Manila, the Philippines. At both meetings,
chemical industry representatives distributed copies of the Executive Summary of Rigo et al.
together with explanatory materials. During the Canberra meeting, for example, Vi distributed a
press release stating: 4 : '

“The world’s vinyl plastic industry today shared with officials attending a United Nations -
conference here the resufts of tests in the United States, Europe, Japan and Australia
underscoring the positive environmental performance of the wnyl production process and of
vinyl products throughout their life cycle.”

Among the findings cited:

“An exhaustive study by the American Society of Mechanical Engineers (ASME Internationa:’)
which analyzed 1,900 resuits from incinerator stack tests worldwide and concluded that
there is no direct relationship between chlorine and dioxin in incineration.”

Greenpeace representatives at the meetings argued that an effective glohal policy pointing
toward dioxin elimination must incorporate measures that will encourage substitution of
appropriate alternative materials for PVC and for other dioxin precursaor materials. in
preliminary negotiations, governments decided to consider both approaches for dioxin
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abatement: alternative materiais policies and improved pollution control dewces Without a
doubt intense international debate will now take place.

4) PVC Waste Report in Sweden

In 1996 the Swedish government set up a Chemical Committee to review Swedish policies
including a review of hazards from the PVC lifecycle. A government commission had declared
that PVC had no place in a sustainable society and this led to calls for a phase-out

. implementation program. The Swedish Environmental Protection Agency was given the task of
reviewing PVC waste management and in a 1996 government report entitled “Disposal of PVC
Waste” that cites the ASME report, it concludes:

“A reduction in the PVC content of waste will not change the amount of emissions from
dioxins in flue gases from waste incineration plants in Sweden.”

Using this and other submissions, the Chemical Committee is due to report to the Swedish
government by June 1997.

5) PVC Building Materials in Australia

An Australian report entitled “The Environmental Aspects of the Use of PVC in Building
Products” was commissioned by the Plastics and Chemicals Industries Association of
Australia. It discusses the incineration of PVC waste and concludes:

“In a report published by the American Society of Mechaqical Engineers (ASME, 1995) it was
concluded from existing data that the dioxin concentrations in flue gas from MSW
incinerators could not be correlated with fuel chiorine content. Any effect that chiorine had
on the dioxin concentrations from commercial scale systems was masked by the effect of
the air pollution control system temperature, ash chemistry, combustion conditions,
measurement imprecision, and localized flow stratification.”

This has been used by the Australian PVC industry in an effort to weaken the Sydney 2000
Olympic Guidelines which incorporate the concept of ecologically sustainable development,
including “minimising and ideally avoiding the use of chlorine based products {(organochlorines)
such as PCBs, PVC and chlorine bleached paper.”

'6) The Barcelona Convention for the Mediterranean

In June 1995, the Barcelona Convention for the Protection of the Mediterranean Sea Against
Pollution from Land-Based Sources, decided to eliminate by 2005 the greatest possible

number of substances which are toxic, persistent and liable to biocaccumulate, in particular
organohalogens. The following year, a Meeting of Experts was convened in Athens and agreed :
to binding regional action plans and programs to phase-out toxic, persistent and
bioaccumulative inputs with measures and timetables for their implementation.

The protocol was signed by 14 countries bordering the Mediterranean: Albania, Croatia,

Cyprus, France, Greece, lsrael, ltaly, Malta, Monaco, Morocco, Slovenia, Spain, Tunisia and -

Turkey. Then, in October 1996, at a conference to develop strategies for action, a UNEP
background document was presented. it noted:

“Total disagreement to PVC phase-out as a strategy to reduce emissions of dioxins and

furans to the environment was expressed by industry participants in the preparatory
process towards the present Background Document...The hypothesis that there exists a
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relation between fuel chlorine content and combustor flue gas dioxins concentrations, inclbdfhg
all the chlorinated dibenzo(p)dioxins and dibenzofuran isomers was not confirmed by ASME-
controlfed research and several other studies.”

With the ASME repoit as the defense to take no action, the UNEP meeting resulted in a
strangling debate. At issue was a dioxin elimination policy based on incineration design. The
final draft document did not set any timelines or strategies towards achieving the decision to
eliminate organochalogen inputs into the Mediterranean. The mandate given to this meeting did
not result in timelines and specific elimination goals as requested by the prior Meeting of
Experts in Athens. ‘

Conclusion

As we have shown, the ASME report has been widely used to obstruct cleaner materials
policies. Given the serious wildlife and human health dangers associated with dioxin exposure,
Greenpeace calls upon ASME to carry out a new review and an independent investigation of
the report’s conclusions. In addition, governments should withdraw any use of the ASME report
pending the cutcome of the investigation.

Jack Weinberg, Team Leader, Greenpeace International

Working Group on Persistent Organic Pollutants (POPs);

Lisa Finaldi, Coordinator, Greenpeace International
Toxics Campaign '
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Executlve Summary

In 1995, the American Society of Mechanical Engineers (ASME) published the report, “The
Relationship Between Chlorine in Waste Streams and Dioxin Emissions From Waste
Combustor Stacks,” which was prepared by H.G. Rigo, A.J. Chandler and W.S. Lanier.
Funding was provided by The Vinyl Institute and the Chlorine Chemistry Council, with a minor
contribution by Environment Canada. :

Scope of the Report by Rigo et al.

The report by Rigo et al. addresses several aspects of the chlorine input/dioxin output issue.
However, the quantitative relationship between chlorine input and dioxin output from
combustors is the issue of greatest interest from public health and environmental perspectives.
For that reason, this review focuses on those segments of the report that pertain to this issue.

The study by Rigo et al. does not evaluate the relationship between chlorine input and total
.dioxin output from combustors. That is, they do not examine the relationship between the
quantity of chlorine fed into a combustor over a specific period of time and the quantity of
dioxins that is released in stack gases, fly ash, and other residues during the same period.

Depending on the category of combustor, Rigo et al. compare dioxin concentrations in
combustor® gases to one or more of the following measures:

* Hydrogen chloride (HC!) concentrations in stack gases
~* Percent chlorine in feed; and
. For cement kilns only, chlorine feedrates normallzed to daily productlon rates.

The relationships of these measures to the actual focus of concern — chlorine input and dioxin
output — determine in large part the relevance of the repott. :

Greenpeace reviewed this report and concluded that Rigo et al. used inappropriate and/or

- unreliable surrogate measures for chlorine inputs and dioxin outputs from combustors. _
Consequently, the results of their statistical analyses do not provide a valid basis for assessing
the relationship between chlorine input and the amount of dioxin generated and released by
full-scale waste combustors. ' '

It is not surprising that Rigo et al. conclude that the data examined show little correlation (or
even negative correlations). It is surprising, however, that the statistical values calculated by
~ Rigo et al. and presented in the appendices of their report do not appear to be consistent with
© their conclusions.

4 The title of thelr report and much of the language in its text suggest that Rigo et al. compared varicus chlorine-related measures to dioxing in
stack emissicns. However, when svaluating some combustors, they pocled data describing dioxin concentrations in stack gases with data from
other sampling locations in the process train, e.g., boiler outlets, secondary combustion chamber outlets, etc.
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Inconsistencies in the Report by Rigo et al.
Municipal Waste Combustors

Rigo et al. conclusion: “On a facility-by-facility basis, 17 [municipal waste combustron]
facilities o’rsplayed no relationship — two increased and one decreased.”

Greenpeace review of statistical analyses by Rigo et al.: At 15 of 22 municipal waste
combustion facitities, dioxin concentrations in combustor gases increased at higher
concentrations of hydrogen chloride in stack gases (an indicator of chlorine feedrate).t

The positive correlation coefficients calculated by Rigo et al. for these 15 facilities were
statistically significant with greater than 95 percent confidence at five facilities, greater than
90 percent confidence at two facilities and less than 80 percent at the remaining eight.

Among the seven facilities where Rigo et al. found negative correlations, none was
statistically significant at the 95 percent confidence level; one reached a confidence level
greater than 90 percent; and the remaining six were below 80 percent.

Medical Waste Incinerators

Rige et al. conclusion; “Ofthe 17 medfce[ waste incinerators with sufficient simultaneous
data to explore the relationship, 14 showed no statistically significant trend, two increased
-and one decreased.” :

Greenpeace review of statistical analyses by Rigo et al.: At 10 of 15 medical waste
incinerators, dioxin concentrations in combustor gases increased at higher hydrogen
chloride concentrations in stack gases. ,

The positive correlations found by Rigo et al. for the data from these 10 incinerators
were statistically significant with greater than 95 percent confidence at two incinerators;
greater than 90 percent confidence at one; greater than 80 percent confidence at two; and
less than 80 percent at five. :

At the seven incinerators where negative correlatlons were found, statistical
significance greater than 95 percent confidence was noted at one incinerator, while
confidence levels were less than 80 percent at four. Statistical evaluations of data from the
remaining two facilities were invalid: for one unit, hydrogen chloride concentrations were
measured following treatment for removal of such acid gases; and, in the other, only two
data pairs were presented :

Cement Kilns .

Rigo et al. conclusion: “Cement kiln chiorine feed rate has no dfscernibfe influence on the
nature or quantity of PCDD/F [dioxins] emitted from the stacks of these facilities.”

Greenpeace analysis of data from Rigo et al.: At 14 of 23 cement kilns, higher chlorine
feed-rates were accompanied by increased dioxin concentrations in combustor gases.

Rigo et al. presented no statistical values for individual cement kilns in their report.
Instead, they based their conclusion on a scatter plot of the aggregated data from the kilns,
in which dioxin concentrations are plotted against chiorine feedrates normalized to daily
clinker output. No clinker output data are included in their report.

Statistical analyses of chlorine feedrates and dioxin concentrations given for individual
kilns in their report show that increasing chlorine feedrates were accompanied by greater
dioxin concentrations in gas streams. Positive correlations were statistically significant with
greater than 95 percent confidence at three kilns; greater than 80 percent confidence at two

b Differences batween the total number of facilities addressed In the conclusions by Rigo et al. and those cited by Greenpeace are fully explained
for this and the other combustor categeries in the bedy of the review.
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kilns; and less than B0 percent confidence at nine.
Of the nine kilns where dioxin concentrations decreased -at higher chlorine feedrates, no
negative correlation was statistically significant at a 95 percent confidence level. At two
“kilns, negative correlations were statistically significant with greater than 80 percent
. contidence, while confidence levels were less than 80 percent at the remaining seven.

Hazardous Waste 1ncinerators.

Rigo et al. conclusion: “The available data indicate that, depending on the hazardous waste
incineratot, changing chiorine concentration can have no observable effect (20 facilities);
increase PCDD/F concentrations (4 facilities); or decrease PCDD/F concentrations (4
facilities).” -

Greenpeace analysis of data from Rigo et al.: No conclusions can be drawn from these
data about the relationship between chlorine input and dioxin concentrations in stack
gases of hazardous waste incinerators.

- Rigo et al. did not calculate statistical values for individual hazardous waste incinerators
from data describing chlorine input and dioxin output from the stack. They compared
percent chlorine in feed and dioxin concentrations in stack gases. This comparison would
have been valid if the waste feedrates and stack gas flowrates had been held constant
during the trial burns and other tests that were the sources of these data. However, reports
describing these efforts show that both waste feedrates and stack gas flowrates were not
constant, but fluctuated over substantial ranges.

Boilers and Industrial Furnaces

Rigo et al. conclusions: Two contradictory conclusions were presented: (1) “There is too

little hazardous waste fired boiler data to reach firm conclusions,” and (2) “Chlotine feed
concentration is mverse.fy refated to PCDD/F concenirations at the stack for this very limited
data set,”

Greenpeéace analysis of data from Rigo et al.: No conclusions can be drawn from these
data about the relationship between chlorine input and dioxin concentrations in stack
dases of boilers and industrial furnaces.

Rigo et al. present no statistical analyses for individual boilers and industrial furhaces.
Their second conclusion is apparently based on a scatter plot of percent chlorine in feed
versus dioxin values from the three combustors for which these data were available.
However, a compatrison of these two measures is valid only when waste feedrates and stack
gas flowrates are held constant, which was not shown to be the case for these combustors.
As a result, their first conclusion is the more accurate of the two.

Biomass Combustors

Rigo et al conclusions: Two coniradictory conclusions are presented in the report: (1)

_“Given the variation in PCDD/F concentrations over the range of chiorine feed
concentrations and stack HC/ concentrations, there is too little data to draw any definitive
conclusions,” and (2) “There does not appear to be any relatronshrp between chlorine in the
waste feed to biomass fired furnaces and PCDD/F concentrations.”

Greenpeace analysis of data from Rigo et al.: No conclusions can be drawn from these
data about the relationship between chlorine input and dioxin concentrations in stack
gases of biomass combustors,

Rigo et-al. present no statistical values for individual biomass combustors in their
report. Instead, they apparently rely on two scatter plots: (1) an aggregation of dioxin
concentrations in combustor gases versus percent chlorine in feed for three combustors,
and (2) an aggregation of dioxin concentrations in combustor gases versus hydrogen
chloride concentrations in combustor gases from three facilities with five combustors. No .
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conclusions can be drawn from their first scatter plot, since there are no data describing
waste feedrates and stack gas flowrates and no evidence that these variables were held
constant. Data from the five combustors in their second agaregate plot were insufficient to
allow statistical evaluation: four combustors had only one data pair each, while the
remaining combustor had on!y two data pairs. As aresult, no conclusmns can be drawn
from these data.

Limitations of Design and Execution of Study by Rigo et al.

The following factors must be taken into account in relation to the evaluation by Rigo et al.of
the relationship between selected measures used as indicators of chlorine input and dioxin

concentrations in combustor gases:

= The study by Rigo et al. does not answer the question, “Does chlorine input influence
dioxin output from combustors?”

Rigo et al. offer no evidence that dioxin concentrations in air emissions correlate with
the total dioxin outputs of the fuil-scale combustors in their study. Indeed, such a
correlation would be unexpected: while air pollution controi devices capture dioxins from
stack gases and deposit them in other combustor residues, some of these devices also
enhance the formation of dioxins. As a result, the quantity of dioxins released in stack gases
is, as suggested by one study, relatively independent of total dioxin output. In other words,
even if statistical analyses of data describing chforine input and dioxin stack emissions from
full-scale combustors are carried out rigorously with appropriate, accurate measures, the
results of such analyses cannot be presumed to reflect the relatlonshlp between chlorine
input and total dioxm output. '

Rigo et al. compared two measures — those used as indicators of chlorine input and
dioxin concentrations in combustor gases — that are either inappropriate for
comparison or have margins of error too great to support rigorous statistical
evaluation. :

Chiorine Input: Of the two indicators of chlorine input used by Rigo et al., one measure
— the percent of chlorine in waste feed — is insufficient uniess waste feedrates are held
constant, which was not shown to be the case for the combustors in this study. The other
measure — the concentration of hydrogen chloride in stack gases — is not a reliable
indicator of chiorine input and has margms of error too high to support rigorous statistical
evaluation.

Dioxin Output; Rigo et al. obtained their data describing dioxin concentrations in
combustor gases from sources in several countries with no common method for sampling
and analysis of such gases. Moreover, the data were taken from archival records of early
studies as well as reports from relatively current trial burns and other tests. Even
contemporary data obtained by a single sampling method and analyzed by a single
laboratory are known to have margins of error as high as +/- 30 percent. Consequently, the
~ data relied on by Rigo et al. can be expected to have even higher matrgins of error.

Rigo et al. defined and then tested a hypothesis of limited value by applying statistical
methods of questionable suitability to measures that not only appear to be
inappropriate but also have levels of uncertainty so high as to render them unsuitable
for rigorous statistical analysis.
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Correlation of HC! and Dioxin Concentrations,
as Calculated by Rigo et al.
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Introduction

Dioxin® generation occurs during combustion or other reactions when both organic matter
and an available chlorine source are present. Much evidence suggests that the globafl
dioxin burden stems primarily from the iife-cycle® of chlorine-containing synthetic organic .
materials {e.g., polyvinyl chloride (PVC) plastic, chlorinated solvents, chiorinated pesticides,
chlorine-based bleaching agents, etc.). For this feason, the elimination of dioxin generation
at the source can best be achieved, in many cases, by substituting chlorine-free alternative
materials. Indeed, many technically feasible and economically competitive cleaner products
and processes already exist.

In waste combustion systems, chlorine is the limiting element for dioxin formation. This
suggests that the total dioxin output® from these systems can be reduced and/or eliminated
through a materials policy that curbs chlorine input, as pointed out by an adwsory group for the
U.K. Department of the Environment;’

“One of the more obvious primary ways of minimizing TOMPS [toxic organic micropoflutants,
e.g., dioxins] in incinerators and in other thermal processes is to try to avoid (or reduce)
TOMPS, their precursors or fundamental species (such as chlorine or bromins) being
included in the feedstock.”

Materials policies have already been incorporated into some dioxin abatement efforts:

A 1996 report from the Intergovernmental Forum on Chemical Safety (IFCS) concluded that
it was appropriate and important to consider materials policies in developing strategies to
minimize and/or eliminate releases of both the polychlorinated and polybrominated dioxins

and furans;?

* The Governing Council of the United Nations Environmental Programme adopted the

recommendations of the IFCS report on Feb. 7, 1897, as part of the process of achieving a -

global, legally binding agreement to eliminate or reduce perszstent organic poilutants- in the
global environment;*

* On November 22, 1996, the American Public Health Association adopted a resolution
urging health care facilities and suppliers to reduce or eliminate their use of PVC and other
chlorinated plastics that are currently disposed of in medical waste incinerators;*

* The Central Pollution Control Board of India ruled'in July 1996 that polyvinyl chioride (PVC)
can no longer be burned in medicat waste incinerators;® '

* In 1994, the International Joint Commission (IJC) between the U.S. and Canada

recommended that “...the Parties ... alter production processes and feed'stock chemicals so
that dioxin, furan and hexachlorobenzene no longer result as byproducts” and *... develop

4 The terms “dioxin” and “dioxins” include ali of the polychlorinated dibenzo-p-dioxing (PCDDs) and dibenzofurans (PCOFs).

b The term “life-cycle” includes extraction of raw materials, their processing into the usable or salable product, the use of that product, recycling
{if any) of the discarded product, accidental or deliberate combustion (e.g., building fires), treatment-for disposal (if any) of the discarded product
{e.g., incineration), and the return into the environment of the discarded product and/or the residues of its treatment.

© Total dioxin output includes the quantity of dioxins released in stack gases as well as that released i in fiy ash, bottom ash, and other residues
such as scrubber water, filtercake from scrubber water treatment, etc.. .
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timetables to sunset the use of chlorine and chiorine-containing compounds as industrial

feedstocks and that the means of reducing or eliminating other uses be examined.™ This

foliowed the IJC’s 1992 conclusion: “We know that when chiorine is used as a feedstock in a

- manufacturing process, one cannot necessarily predict or control which chlorinated organics
will result and in what quantity. Accordingly, the Commission concludes that the use of
chlorine and its compounds should be avoided in the manufacturing process;” and

¢ In 1992, the German Federal Government enacted a prohibition against using chlorinated
and brominated compounds as petrol additives to reduce dioxin release via car exhausts.®

. Scientific support for such materials policies is found among the many studies in which
_dioxin output from incinerators and other combustors has been shown to increase as chlorine
input is elevated. In a smaller number of studies, no reiat|onsh1p has been found between
chlorine input and dioxin output

One of the more recent and widely-publicized studies from the latter category and the
subject of this review is “The Relationship Between Chlorine in Waste Streams and Dioxin
Emissions from Waste Combustor Stacks,” by H. Gregor Rigo, A. John Chandler and W. Steven
Lanier. This report is sometimes referred to as the ASME report or the Rigo report.

Primary funding for the report of some $150,000 came from the Vinyl Institute, which
selected the American Society of Mechanical Engineers as contractor to “provide unassailable
. Objectivity to the study.™ Nonetheless, there appear to be striking discrepancies between the

-authors’ conclusions and the statistical findings presented in their report.

Over and above the obvious discrepancies, it seems that Rigo et al. chose to test a
“hypothesis of limited value by applying a statistical method of questionable suitability to -
measures that not only appear to be inappropriate but also have levels of uncertainty so high as
to render them unsuitable for rigorous statistical anaIySIS This review addresses these and
other aspects of the report by Rigo et al. -
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1.0 Scope of the ASME Report

The ASME report addresses several aspects of the chlorine input/dioxin output issue.
However, the quantitative relationship between chlorine input and dioxin output from full-scale
combustors is the issue of greatest interest from public health and environmental perspectives,
For that reason, this review focuses on those segments of the ASME report that pertain to this:
issue,

The study by Rigo et al. does not evaluate the relationship between chlorine input and total
dioxin output from combustors. l.e., they do not examine the relationship between the quantity
of chiorine fed into a combustor over a specific period of time and the quantity of dioxins that is
released in stack gases, fly ash, and other residues during the same period.

Depending on the category of combustor, Rigo'et al. compare dioxin concentrations in
combustor: gases to one or more of the following chlorine-related measures:

» Hydrogen chloride {HCI) concentrations in stack gases;
» Percent chlorine in feed; and .
* For cement kilns, chlorine feedrates normalized to daily clinker® production.

The relationships of these measures to the actual measures of concern, chlorine input and
dioxin output, determine in large part the relevance of the ASME repoit.

1.1 Dioxin Output

According to its title, the study by Rigo et al. compares chlorine in waste streams to dioxin
stack emissions. The selection of dioxins in stack emissions rather than total dioxin output for
- this comparison brings into question the methodology, findings and conclusions of their study.

1.1.1 Dioxin Stack Emissions

Dioxin stack emissions® are only one, commonly small, portion of a full-scale combustor’s
dioxin output. For example, a study of eleven European municipal waste combustors found
that stack emissions accounted for less than 12 percent of dioxin output. The major share was
distributed among fly ash, bottom ash, and other residues.’

Dioxin stack emissions have been characterized as “nearly independent of the PCDD/F -
concentrations in the raw gas.’ This suggests that dioxin stack emissions correlate poorly, if at
all, to total dioxin output.

it is well known that both the magnitude of the dioxin output and its pattern of distribution
among combustor residues is influenced by numerous factors. For example, depending on the
materials from which they are constructed, wet scrubbers can either reduce or increase dioxins

& The title of their report and much of the language in its text suggest that Rigo et al. compared various chiarine-related measures to dioxing In
stack emissions. However, when evaluating some combustors, they poocled data describing dioxin concentrations in stack gases with data from
other sampling locations in the process frain, e.g., boller cutlets, secondary combusticon chamber outlets, etc.

b aClinker” is the material that is collected from the cement kiln and ground into cement.

C in this review, the term “emisslons™ is used to refer only to stack emissions, e.g.; the quantity of dioxins released from a combustor's stack.
{See aiso footnote “c”}.
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in stack emissions and alter the PCDD/F profile, while adding to the dioxin load in scrubber
water and subsequent treatment residues, such as filter cake.®* Other methods that reduce
dioxin stack emissions may increase total dioxin output, as has been observed with carbon
lnjectlon

In summary, an evaluation of the relationship between chlorine input and dioxin stack
emissions from full-scale eombustors, such as this study by Rigo et al., _prOvides little if any
insight into the relationship between chlorine input and total dioxin output.

1.1.2 Dioxin Concentrations in Stack Gases |

Dioxin concentrations in_stack gases may be determined using a number of sampling and
analytical protocols which, in some cases, have been further modified. Most of these methods
have changed considerably during the period of time between the oldest (1284) and the most
recent (71 994) data in the ASME report’s database, as alluded 1o by the authors:®

Rigo et al “Ffeponfs from the m:d—? 980’s do not reflect the level of detail found in PCDD/F
tests conducted in the 1990 .

Even with modern procedures applied by a sing'le laboratory to replicate samples from a
single combustor over a fixed time period, dioxin measurements may have relatively high
margins of error, as acknowledged by Rigo et al'.:lS

Rigoet al.: “TNO (1994) reports that the total PCDD/F concentration uncertainty is +/- 30%
" for raw data. Extending the analysis to include the effect of diluent correction (Hamil and
Thomas, 1976) raises the uncertainty to +/- 35%.” :

Other studies have found replicate measurements of dioxins in combustor emissions to vary by
as much as three orders of magnitude.”

Rigo et al. aggregated dioxin measurements taken at the stack with those taken at other
sites, such as boiler outlets, secondary combustion chamber outlets, etc. Due to differences in
temperature and other factors that affect both formation and capture rates, dioxin :
concentrations in.samples from these various sites commeonly span a very wide range. As a
- result, the overall uncertainties of the dioxin measurements used in the study by Rigo et al. can
be expected 10 be even greater than those for stack concentrations only.

Given the great uncertainties and poor precision of dioxin measurements, which are
discussed in more detall in Section 11, small numbers of single-measurement values for dioxin
concentrations in combustor emissions, such as those relied upon in many cases by Rigo et al,,
cannot be expected fo meet stringent criteria necessary for statistical analysis.

 1 2 Chlorine Input

Rigo et al. frequently employ language indicating that they used chlorine input in their
evaluations. However, no direct measures of chlorine input were used in their analyses of
municipal solid waste combustors, medical waste incinerators, hazardous waste incinerators,
boilers and industrial furnaces, or biomass combustors. In their analysis of cement kilns, Rigo
et al. compared dioxin concentrations in stack gases with chlorine feedrates that were
normalized relative to clinker production rates, which they did not disclose.

1.2.1 Chlorine Input to Municipal Solld Waste Combustors and
Medical Waste Incinerators

For municipal solid waste combustors and medical waste incineratars , Rigo et al. compared
dioxin concentrations in gas stredams to a surrogate based on output chemistry. The use of this
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assum ptlon that “all the chlorine in the waste is converted to HCI or Clo and not tied-up in the
residue.”

_.This_assumption is contradicted by numerous studies, as discussed in greater detail in

Section 10.2. For example, the efficiency with which the chlorine in materials fed into a
combustor is converted into HCI may vary according to the chemical nature of the chlorine,” .ne
design of the incinerator,™ and other factors. -

It is also important to note that the measurements of HCI taken during testing of the
combustors in the ASME study differed greatly from sampling emissions for dioxin content in
the length of time required for sampling. |.e., these two measures were not truly synchronous.
This is evident from the description of sampling procedures given by Rigo et al.:"

Rigo et al.: “The uncontrolled HC! data comes from a singie 1 hour test conducted during the
6 hour PCDD/F sampling period. This is typical of much of the available data since the
sampiing times for HC| and PCDD/F determinations are different.”

Some HCI data may result from even briefer sampling times, for instance near-instantaneous
determinations with continuous emissions monitors, while sampling for dioxin analyses
sometimes requires considerably more than 6 hours. For example, in Germany, stack samples
for dioxin determinations may be coliected over a period of 16 hours.” Particularly with highly
heterogeneous wastes, such as municipal and medical wastes, there is little basis for assuming
that one HCI measurement made over a brief period is representative of HCI concentrations
during the 4-16 hours throughout which a stack sample is collected for dioxin analysis.

There are also several different methods and modifications of these methods that are used
for measuring HCl in stack gases. These can give widely disparate results, as described by
USEPA"™ and acknowledged by Rigo et al."* (See Section 10.3 for a more detailed
discussion of the limitations of analytical methods for HCI).

Evenh in carefully controlled experiments at one full-scale combustor, the margin of efror of
HC! measurements was +/- 28 percent.” In short, HCI concentrations in stack gases are not
highly reliable or accurate indicators of chlorine input to full-scale municipal waste combustors
and medical waste incinerators. '

1.2.2 Chlorine Input to Hazardous Waste Incmerators and Bo:lers
and Industrial Furnaces

The ASME report’s database includes chicrine feedrates for hazardous waste incinerators
and boilers and industrial furnaces. However, Rigo et al. did not assess the relationship
between chlorine feedrates and dioxin emission rates. They compared percent chlorine in feed
and dioxin concentrations in stack gases.’

Percent chlorine in feed simply describes the composition of the feed material and, in the
absence of feedrates, tells little about the actual quantity of chlorine that is fed into a
combustor. Consequently, it is an appropriate surrogate for chlorine mput only when assessing
data from one combustor with a constant waste feedrate or when used in combination with
data describing waste feedrates.

_ As the report’s database shows, chlorine feedrates to the combustors in this study were
seldom constant, even though percent chlorine in feed often was. In other words, percent
chlorine in feed cannot be regarded as a reliable, accurate surrogate measure of chlorine in
to the full-scale hazardous waste incinerators, boilers and industrial furnaces, and other

combustors evaluated by Rigo et al. ‘
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2.0 Statistical Analysis

The validity of any statistical anélysis‘depends on many factors including the relevancy of
the data, sample size, and sample guality. If the data are not sound measures or are of poor .
quality, the utility of the resulting analyses will be greatly decreased or eliminated entirely.

Rigo et al. evaluated the relationship of measures related to chlorine input and dioxin =~
concentrations in combustor gases primarily in two ways: (1) simple correlation analysis and
(2) multivariate analysis. Each approach has certain limitations. Further, their use was based
on the unsupported assumption that the combustors in their. study were operating in a state of
thermodynamic equilibrium during sampling and analysis.

Correlation analysis is useful when performed on two variables that have a linear
relationship. However, if their retationship is exponential, as was suggested for chlorine input
and dioxin output by De Fre and Rymen (1989)", these variables will necessarily show a
reduced correlation due to model misspecification — use of the wrong model. On the other
hand, in multiple comparisons such as those in the ASME study, some correlations will occur
s;mply as a matter of chance. :

Rigo et al. carried out mu]tlvar:ate analyses on data from several of the municipal waste
combustors in their study and the aggregated data from municipal waste combustors, medical
waste combustors, hazardous waste incinerators and cement kilns. One important factor
governing the usefulness of such analyses is the state of knowledge of the reaction mechanism
or mechanisms of dioxin formation. if reaction mechanisms are not sufficiently understood to
allow adequate mathematical modeling, multlvar[ate analysis can, like correlation analysis, have
misleading results:’

“...[T]he statistical efficiency of multivariate modefs comes at a price, which is the assumption
that a given mathematical form describes the relation of study variables. ... If the model is
incorrect, however, the improved efficiency may be negated by an intolerable degree of bias;
furthermore, the bias will not be detected without special efforts, and the caution that such
efforts characterize can easdy be eroded by the seductive appeal of a neat, efficient- -fooking
model ”

- Much has been ledrhed about dioxin formatlon durlng combus’uon However, much remains
to be learned. In particular, little is known about competing and/or compiementary formation
pathways and their interactions within the complex, constantly- fluctuatlng environment of a
full-scale incinerator. ‘

Correlation analyses are the only statistical evaluations presented by Rigo et al. for all of the
individual municipal waste combustors, medical waste incinerators and hazardous waste

incinerators in their study. Consequently, this review focuses primarily on the statistical values
obtained by this method, which served as the basis of their facility-specific conclusions.

2.1 Basic Elements of Statistical Analysis

| When small numbers of samples are used to characterize a large population, they must be
carefully randomized in order to be meaningful. The randomization should be applied both to
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from each individual cambustor Correlation coefficients calculated on relatively small samples:
are often unreliable since they are subject to consaderabfe chance fluctuations,® and are less
likely to yield statisticalty stgn!flcant results. '

 The study by-Rigo et al.-was designed to test the “...hypothesis that fuel chlorine content.
and combustor flue gas PCDD/F concentrations are related...”™ In an analysis such as this,
statisticians always define two hypotheses: the alternative hypothesis and the nuil hypothesis.
In this case, the alternative hypothesis is the premise described above by Rigo et al. The
unstated null hypothesis is that fuel chlerine content has no effect on dioxin concentrations in-
combustor flue gas. .

It is important to note that the aiternate hypothesis defined by Rigo et al. suffers from two
serious flaws: (1) those portions of the total dioxin output that are distributed to ash and other
residues are not cansidered; and (2) comparisons of fuel chlorine content and dioxin :
concentrations in stack gases are meaningful only under certain conditions — constant waste
feedrates and stack gas flowrates — which did not exist at many of the facilities when the data
used by Rigo et al. were collected. The more meaningful aiternate hypothesis, which was not
tested by Rigo et al., is the hypothesis that chlorine input and total dioxin output are related.

The null hypothesis is actually the hypothesis that is tested in statistical analysis.* if the
results of analysis lead to the rejection of the null hypothesis, then the alternate hypothesis is
accepted. A key decision made by statisticians in designing a statistical study is choosing the
confidence level - the critical probability level at which the null hypothesis will be rejected.

In other words, in their statistical analyses, Rigo et al. were actually testing the premise that
the mass of chlotine input fto combustors has no relationship to the quantity of dioxins emitted
in stack gases. Rigo et al. chose their criteria for rejecting this null hypothesis as follows:®

Rigo et al.: “Statistically significant findings had to exceed the 95% confidence level and be
found in two or more similar test programs to attribute probable causality to the relationship.
Finding the same behavior in the majority of experiments where it should appear is needed
fo confirm probable causality.” ' ‘ ‘

By selecting a stringent confidence level, greater than 95 percent (>95 percent), Rigo et al.
reduced the likelthood of “false positive” errors®~ concluding that there is no relationship
between chiorine input and dioxin emissions when, in fact it does exist. It appears, therefore,
that the data may have been collated and analyzed with a pre-determined outcome in mind.

2.2 Sample Size and Quality

Rigo et al. describe their database as containing over 1,900 test results from 169 _
combustion facilities in seven categories: municipal waste combustors, medical waste
incinerators, hazardous waste incinerators, boilers and industrial furnaces, cement kilns,
biomass eombustors, and laboratory-, bench- and pilot-scale combustors.®

Rigo et al. offer no evidence that the combustors in their database were randomly selected
from the wide array of combustors for which relevant data are available. Indeed, as
documented in the sections of this review that are devoted to each of the six full-scale

2 "We evaluate the nult hvpothesis by assuming it is truo and test the reasonableness of this assumption by caloulating thé probability of getting
tha results if chance alone is operating, If the obtained probabifity furns out to be equal or less than a critical probabllity level called the aloha (o)
level, we refect the null hypothesis. Refecting the null hypothesis alfows us, then to accept indirectly the alternative hypothesis since, if the
experiment is done properly, it is the only other possible explanation,” from Pagano, R.R., “Understanding Statistics in the Sehavioral Sciences,”
Second Editiop, St. Paul, MN: West Publishing Company, 1986.

E I decision theory, this Is known as a “Type ! Erron,” a conciusion that an important relationship exists when there s actuaify none. A “Type Il
Error" is a conslusfon that an important reiationship does not exist when it actually does. From Freund, J “Modern Elementary Statistics,” Fourth
Edition, Englewcod Cliffs, NJ: Prentice-Hal, Inc., 1973. ’
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combustor categories, Rigo et al. also omitted some of the combustors in their database from
their analyses, In other words, the sample of combustors selected by Rigo et al. for statistical
analysis may contain significant bias.

The‘ validity of any statistical analysis also depends on the guantity. of data available.
Whether sufficient data exist for each combustor to lend sufficient power to the analyses by
Rigo et al. is guestionable. As discussed in the sections devoted to each combustor
categories, the answer to this question is “No.” Furthermore, numerous inconsistencies are
apparent from which data were used in the facility-specific statistical analyses.
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3. 0 Confoundmg Factors

Rigo et al. identified a number of factors that may have confounded the results of other
studies in which chlorine input and dioxin emissions exhibited positive relationships. In some
cases they noted the potential influence of such factors when their analyses of the data from
these studies corroborated the original findings. However, Rigo et al. gave little or no
consideration to these same factors when drawing conclusmns from their facility-specific
analyses.

For example, Rigo et al. discuss outliers and thelr influences on statistical outcomes, and
they sometimes identified and set aside outliers in their critiques of other studies with positive
outcomes. In their own study, however, they used all data points in their statistical
calculations,

Many of the confounding factors are quite general, such as “...no ash catafyst chemistries
{copper and iron}, no mass balances, mcomplete data ....”" Others can be grouped into the two
general categories below. ' '

3.1 Design and Operating Conditions

In the ASME report, numerous factors related to the design and operation of combustion
facilities are identified as influencing emission data, e.g., “.. flue gas temperature, intentional
experfmenral changes, salt versus organochloride spiking, des.rgn differences ...””; “ ... flue gas
" moisture ...” * ; “...different types of waste combustors and APCS [air poliution contro!
systems].,. », “.. fime to reach stabilization ... from a minimum of three hours to more than eight
hours from g cold start... ™, also described as “... lag in system response ...”™ and “.. facility ...
and start-up condition effects ...”.7

Another interesting factor discussed by Rigo et al. is "the “fly wheel effect, ™, in Which the
release of dioxins following the input of chlorine containing materials is delayed and protracted.
They caution that “failure to provide adequate stabilization time between conditions calfs into

ng

question identification of the cause of any change in PCDD/F concentrations. ...”,

Rigo et al. acknowledge that “different facilities behave in dissimilar manners™ and that
changes in the “underlying waste stream™"', and waste characteristics, such as “siudge
burning™ , influence the results of input/emissions data. They also note that “fsjtack chiorine
level changes and PCDD concehtration changes are both induced by the APCS,” confounding
resuits for some combustors.” For example, they observed that “ ... stack concentrations vary
between units with no APCS and those with advanced APCS.”

While evaluating the results of several studies in which a positive correlation between
chlorine input and dioxin output was found, they drew particular attention to the importance of
timing. For example, they observed in one case that *... PCDD/F concentrations may not have
reached steady state levels for the intended operating cono‘ttfon and confounded data may be
being analyzed.”™* In another they noted as follows:

Rigo et al.: “Runs conducted first thing in the morning after operating the furnace overnight
on normal MSW would have had a different amount of cross-contamination than a test
conducted shortly after a change in condition.”*
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3.2 Sample Collection and Analysis

Rigo et al. also identified confounding factors related to sample collection and anaIySIS For
example, in their critiques of other studies, they made frequent references to the significance of
“sampling location,™* alluding to differences in “... tests performed at different locations (i.e.,
boiler outlet, stack, etc.)”. ' In one of their critiques, they cautioned as follows:

Rigo et al. “Sam,o!e location and sampling conditions are potent.'ah'y important confounding
variables ...."™

In ancther, they explicitly noted “...the mﬂuence of sampling location on PCDD/F
concentrations ...”°. For exam pIe they commented as follows

Rigo et al.: “In the case of furnace outlet data, inter,oretatfon must recognize that PCDD/F
test methods have not been validated at this location. High temperature sampling could
result in catalytic destruction of PCDD/F ...”;*

In evaluating other studies, the authors of the ASME report also acknowiedged confounding
factors related to sample analysis. For example, they noted “... limitations in the sampling and
analysis techniques at low concentrations ... and referred several times to “... faboratory ...
effects ...">, e.g., “... low laboratory recoverfes ...”* |n their assessment of another study, they
noted as foliows:

ngo et al.: “The most obvious difference identified between tests at a glven facility was
attributed to analytfcal laboratory difference.”*

In particular, Rigo et al. also acknowledged problems encountered when assessing low
dioxin concentrations, drawing attention to “...the U.S. practice of reporting Below Quantitation
Limits [BQL] and BDL results as zeros rather than as best estimates and the detection limit.”
They identified difficulties caused by “..between laboratory differences or numerous fow and
BDL [below detection limit] concentrations in the samples” % and “different numbers of below
detection limit [BDL] results”*

~ Another confounding factor identified by Rigo et al. in their evaluations of other studies were
sampling train contamination, as follows:

Rigo et al: “Significantly different resutts, either in terms of the signature or the quantity of
material, in any triplicate during a particular test series could result from either the lack of
equilibration time before testing started or from sampling train contamination.”™®

Rigo et al.: “Great care is exercised when recovering and cleaning Method 23 sampling
© trains, yet USEPA reported in the method evaluation (MR, 1990) that trains should not be
switched between clean.and dirty locations due to possible hysteresis effects.”

It is difficult to see the rationale for the use of such data to investigate correlations between
chlorine input and dioxin output from full-scale combustors. As discuseed below, others have
concluded that such efforts are too simplistic for the complexities of intéractive, multiple
pathways of formation of micropollutants such as dioxin that are taking place within the
constantly fluctuating environment of full-scale combustion systems.

3.3 Limitations of Data from Full-Scale Combustors

As mentioned earlier, Rigo et al. relied on data obtained during trial burns, compliance tests
and other similar projects that were, in most cases, carried out for some purpose other than
‘exploring the refationship between chlorine input and dioxin emissions. Many regard the

“acquisition from fuli-scale combustors of data that is sufficiently reliable for such comparisons
to be difficult, if not 1mposs;b1e even when tests are designed and carried out for that specific
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purbose For example, the Danish Ministry of the Environment offered the following
observations about other studies that have explored the reiatlonshlp of chlorine input to
Combustors and dioxin output:* '

“Reports are refeased which conclude that there is no correlation between the dioxin
formation and the PVC content in the waste and reports are refeased which conclude that
there is a correlation. It seems most likely that in the test design and running of the tests,
there are many difficulties in keeping all relevant parameters constant (e.g., combustion
conditions} and one variable only (e.g., chiorine content).”

Cains and Dyke (1994), researchers in the UnifedKingdom are similarly critical of attempts
to define the relationship of chlorine input and dioxin output by comparing data obtained from
full-scale waste combustors:®!

“Generally, the global comparisons in this work havel not identified clear causal effects. .
This is hardly surprising, given that each plant is designed fo work under a spec:ﬁc set of
conditions with specific types of feedstock.” -

Other leading European researchers, such as Fangmark et al. (1991) have pointed out the -
difficulties of acquiring useful data from directed experiments with full-scale combustors:*

“...[MJajor drawbacks with full scale studies are that it is difficult to control operéting
parameters such as temperatures, CO concentrations, and fuel composition which
collectively make it impossible to perform experiments that are fully comparable.”

Commenting on the U.S. Environmental Protection Agency Waste Encmei‘at!on Research
Program in 1996, the Agency’s Science Advisory Board was both blunt and succinct on the
topic of full-scale combustor data, as follows:* . :

“In fact, the variability in full-scale perfom'vance is unfikely to result in any meaningful data at
al.”

As discussed ear'ﬁer, evidence of any discernible trend from statistical evaluations of the
data in the ASME database must be regarded as most unexpected.
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4.0 Municipal Waste Combustors

Rigo et al. began their discussion of this category by stating, “Data from the 63 MWC
facifities in the database were used in this portion of the study.” ' Later in their report, the
number of facilities® relied on for their quantitative evaluation is reported as 27 facilities that
have 38 individual combustors.? In yet another section, the number is given as 26 facilities that
have 31 combustors.® Finally, in their summary findings for municipal waste combustors, Rigo
et al. refer to 20 facilities with no indication of their identities or the number of combustors at
these facilities.* These inconsistencies need to be addressed. '

4.1 Analyses by Rigo et al.

For municipal waste combustors, Rigo et al. assumed hydrogen chloride (HCI)
_concentrations in stack gases to be reliable indicators of chlorine feedrates. According to Rigo
et al., their statistical analyses of the relationship between the stack gas concentrations of HCI

and dioxin led to the following conclusion:®

Rigo et él.: “On a facility-by-facility basis, 17 [municipal waste combustion] facifities
displayed no relationship — two increased and one decreased.”

This conclusion can be compared to the statistical values calculated by Rigo et al. which
were excerpted from Appendix D-1 of their report and listed in Table 4-1. These values and
their associated confidence levels can be summarized as follows:

On a facility-by-facility basis, a positive relationship between HCl and dioxin concentrations
was found at 15 of 22 municipal waste combustion facilities. This positive correlation was
statistically significant at confidence levels >95 percent at five facilities; >90 percent at two
facilities; and <80 percent at the remaining eight facilities. Among the facilities exhibiting a
negative correlation, this relationship was statistically significant at a confidence level >90

- percent at one facility, while the remaining six had confidence levels <80 percent..

As illustrated in Figure 4-1, the statistical valugs from the ASME report clearly show the
. predominance of positive correlation. In contrast, Rigo et al. presented the aggregated data in -
a scatter plot, reproduced as Figure 4-2, in which no relationship is discernible.

As noted above, Rigo et al. included 20 facilities in their conclusion for this combustor
category .* In contrast, a review of Appendix D-1 of the ASME report indicates that they carried
out-statistical evaluations of data from 22 municipal waste combustion facilities. Moreover,
their database in Appendix C-1 contains the requisite HCI and dioxin data for 28 facilities. This
suggests that, of 28 facilities included in their database, one quarter were excluded from the
final evaluation. No acknowledgment or explanation was given for these omissions.

Data were handled in such a way that any relationship between HCI and dioxin is unlikely to
have been discernible. As mentioned earlier, Rigo et al. commingled data from three separate

2 Rigo et al. use the terms “facility” and “facilities” to maan a site or sites at which there are one or more combusters. In & search of Appendix C-
1 of the ASME report, only one municipal waste combustion facility was found to be the site of more than one combustor with the requisite HCI
and dioxin data. Rather than evaluating each of the three cormbustors at this site, Rigo et al. aggregated the daia and calcuiated a single
correlation coefficient and other statistical values, ‘

17 ) THE BURNING QUESTION: CHLORINE & DIGXIN




t

icien

" Correlation Coeff

Figilre 4-1 Municipal Waste Combustors

Correlation of HCI and Dioxin Concentrations,
as Calculated by Rigo et al.

153171 19144 1884,

1954 2
189 71196 89450 92156 145175 80 g7

22 Facilities by Identification Code

Confidence levels are based on coefficients and p-values from Rigo et al.
Those that are 80% and higher are as noted.
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Table 4-1 Municipal Waste Combustors

Statistical Data from Rigo et al.

Positive Correfation at >95% Confidence Level

RRID Facility N R P

153 Detroit 6 0.94794 0.0040
1H Helsingor - 8 : 0.79663 0.0180
44 Lancaster (3 Combustars*} "8 0.50202 0.0338
51 Pittsfisld (Vicon) (3 Sampling Sites™) 38 0.46688 0.0031 -
195 * Refa (2 Test Periods*™**) 30 0.36768 0.0456

Posmve Correlation at >90% Confldence Level

RRID Facility . N R p
188 Kara 15 - 0.47298 0.0750

189" Reno Syd (2 Test Periods) 33 031156 . 00776

Positive Correlation at Confidence Levels <80%

RRID Facility : n R n

156 . Hartford (2 Sampling Sites) - ‘ 26 0.02270 0.9123
71 Horshaim (SO, Reagent) .26 " 0.25478 0.2001
150 MERC {2 Sampling Sites) ' 8 012076 0.7758 .
g2 ) Quebec 13 10.10524 0.7322
145 ‘Quebec S8 (3 Sampling Sites) 35 0.01812 0.9177
171 Roosendaal 3 0.89936 0.2881
196 Thyra ‘ 7 0.16151 ' 0.7284
89 . Wurtzburg (3 Sampling Sites) 30 0.14258 0.4523

Negative Correlation at >90% Confidence Level , -
RRID Facility ‘ ‘ n R ' p
100 Albertslund ‘ 11 -0.53511 0.0898

Negatlve Correlation at Confidence Levels <80%

RRID Facility n R 2

217 Amager , . 8 -0.49805 0.2091
194 Brondby ' 14 -0.24906 0.3905
168 Oswego (3 Sampling Sltes) ' 21 -0.25401 " 0.2665
175 PRR1 ' 7 -0.03593 0.93%0
187 Reno Nord (3 Test Perlods) a7 -0.21551 0.2082 .
B0 Westchester (3 Sampling Sites) 7 -0.0560 } - 0.7420

‘No Regression Results Presented by Rigo et al.

RRID Facility ‘ n R P

202 Arhus Nord : .
.94 AVR

116 Leeuwarden

91 PE!

169 "Sloux Ceniter

176 " Zaanstad

No Simultaneous Measures of HCI and DIOXInS in Database

RRID Facility : L . R p
179 AVl ‘
95 - Gevudo

* Rigo et al. combined data from three separate combustors at this facility.

** Dioxin data were collecied not enly from the stack but other jocaticns as well and these data were aggregated for analysis
by Rigo et al.

*** Dioxin and HCI data were collecied during tests separated by penods of time ranging from weeks to years.

19 ‘ : ’ THE BURNING QUESTION: CHLORINE & DIOX{N




Figure 4-2 Municipal Waste Combustors

Scatter Plot from Rigo et al.
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Table 4-2 Municipal Waste Combustors

Statistical Values by Greenpeace

Positive Correlation at >95% Confidence Level

RRID Facility n R P
163 Detroit 6 0.947957 0.00191
191 - Helsingor 8 0.811371 0.011441
44 . Lancaster (1991 & 1992) {3 Units}) 18 0.503409 0,03235
51 Pittsfield {Vicon) (3 Sampling Sites) 38 0.48717 0.003055
195 Refa (1987 and 1988) 30 0.370425 0.043584
Positive Correlation at >90% Confidence Level |
RRID Facility n R p
202 Arhus Nord 4 0.794258 0.161631
188 Kara 15 0.480098 0.062741
189 Reno Syd (2 Test F’erlods) 33 0.300072 0.089451
Positive Correlation at Confidence Levels <80%
RRID Facility n R Do
"84 AVR 3 0.334092 0.75688
186 Hartford (2 Sampling Sites) 28, 0.023061 0.910928
71 Horsholm (with and without SO, rgnt) 26 0.25486 0.20845
150 MERC (2 Sampling Sites) 8 0.121534 0.77294¢
. 175 PRRI 7 0.025651 0.956109
145 Quebec SS (3 Sampling Sites) 35 0.017494 0.92053
187 Reno Nord (3 Test Periods) 37 0.203884 - 0.225907
171 - Roosendaal 3 0.859432 0,175847
169 Sicux Center 9 0.0189 0.861337
- 1986 Thyra 7 0.212119 0.644636
89 Wurtzburg (3 Sampling Sites) 30 0.14213 0.45351
176 Zaanstad 6 0.148469 . 0.776057
Negative Correlation at >95% Confidence Level : _
RRID Facility n R P
116 Leeuwarden 3 -0.978437 0.041788
Nggatwe Correiatlon at >80% Confldence Level
RRID * Facility n R p
100 —__Albertslund 11 ~0.541314 0.082247
Negative Correlation at Conﬂdence Leve!s <80%
RRID . Facility n R p
217 Amager 8 - -0.493309 0.207375
194 Brondby 14 -0.272172 0.345058
168" Oswego {3 Sampling Siles) 21 -0.254012 0.265824
9t . PEI (2 Sampling Sites) 21 -0.145204 0.529623
92 Cluebec 13 -0.10,532 0.735896
80 Wesichester (3 Sampling Sites) 37 -0.056064 0.741664

No Simultaneous Measures of HCl and Dioxins in Rigo Database

RRID Facility n R D
179 AVi '
95 Gevudo
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compustors and performed a statistical analysis of these aggregated data, rather than
analyzing each individual combustor. For four facilities, they commingled data from two test
series, which were conducted as much as a year apart.

Rigo et al. acknowledged and discussed “...the influence of sampling location on PCDD/F
[dioxin] concentrations.” ’ Nonetheless, at 11 MWC facilities, they compared HCI
concenirations with mixtures of dioxin measurements that included not only samples taken at
the stack but also those taken at other points in the system, e.g., the boiler outlet, secondary
combustion chamber outlet, etc. '

This aggregation of data across implicit barriers obviously obscured the relationship
between HCland dioxin. For example, when Rigo et al. commingled dioxin measurements
taken at the stack with those taken at the boiler outlet at one municipal waste combustor, their
compatison of these aggregated data with HCI concentrations showed only a very weak
positive correlation coefficient of negligible significance, as shown in Figure 4-3. However,
when data from these two sampling sites were analyzed separately, HCI and dioxin
concentrations showed a very strong positive correlation with high confidence at each sampling
site, as illustrated in Figures 4-4 and 4- 5.

Figure 4-3 Municipal Waste Combustors

Merc Aggregate Data.
RRID 150 MERC (1988) All Sample Locations.

PCDD/Fs, ng/dscm
N
Q
o

Statistical Values from Rigo et al.:
Correlation Coefficient, r= 0.12078, p- value_ 0 7758
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-Figure 4-4 Municipal Waste Combustors

Merc Stack Data. RRID 150 MERC (1988).
Sample Location - Stack 1

5 5 T. —_— —. —————. ..‘
o 5 _I_ ____________________________________________________________________________ l
B
2 4 i R
- 4 @
L 3.5 Jr _________________________________________________________________________ :
Q 3 4 ,,,,,,,, il o
8 2.5 1L ,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
2 b
300 320 340. 360 380 400 420 440 460 480
: ’ HCI, ppm o
Statistical Values from Reanalysis:
Correlation Coefficient, r = 0.961182, p- value = 0.016028
Figure 4-5 Municipal Waste Combustors
MERC Outlet Data. RRID 150 MERC (1988).
Sample L:ocation 2 - Boiler Outlet
T o
g AB0 - el
2]
=2
8)400 e e e e oo
N - o
w350 L - R . I A el
o - , ‘ 1
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D) 300 e
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HCI, ppm

Statistical Values from Reanalysis: -
Correlation Coefficient, r = 0.87335 p- value = 0.085001
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4.2 Greenpeace Analyses of Raw Data from Rigo et al.

A§ described earlier, the ASME database contains data identified as simultaneous measure
of HCI and dioxin concentrations in the stack gases of 28 municipal waste combustion facilities.
Following the same general approach as that by Rigo et al., correlation coefficients and p-
values were calculated using the logarithms of these variables.” As shown by the results listed
in Table 4-2, these analyses by Greenpeace corroborated, with a few exceptions, the statistical
values presented by Rigo et al.

At 20 of the 28 facilities, HCI and dioxin concentrations showed a positive correlation, as
shown in Figure 4-6. In other words, at some 70 percent of the municipal waste combustion
facilities in the ASME database, dioxin concentrations increased with rising HCI
concentrations. This positive trend was statistically significant at five facilities with >95 percent
confidence; >90 percent confidence at three; and <80 percent confidence at twelve. Data from
eight facilities exhibited a negative correlation which was statistically significant at one facility
‘with >95 percent confidence; one facility, >90 percent confidence; and <80 percent at five,

Evidence of any dominant trend, whether positive or negative, from data so diverse in origins
as that from these 28 facilities is entirely unexpected. These data were produced by a mixture
of constantly evolving sampling and analysis methods, coming as they do from facilities in five
different countries with no common method® during a period when sampling and analysis
methods were undergoing considerable change . As discussed in greater detail in Sections 10
and 11, these and related factors can be expected to yield data that vary greatly in their
precision and accuracy and, consequently, their comparability.

" As indicated in Table 4-3, these evaluations of the relationship of HC| and dioxin :
concentrations in stack gases of municipal waste combustors are based on a very small, non-
random sample of these combustors. The 28 facilities for which the ASME database contains
both HCI and dioxin data represent only 1.1 percent of the 2,583 MWCs operating in 13 of the
industrialized nations.* ‘

In their report, Rigo et al. also discussed having aggregated and analyzed HCI and dioxin
data from ten of the Danish MWC facilities, which constituted the largest block of MWC
facilities in their assessment. They reporied a “weak [positive] refationship ... that confirms the

Table 4-3 Municipal Waste Combustors in ASME Report

Location Facilities Combustors ‘Percent of Nation’s MWCs*®
Denmark e 11 11 ‘ 22%

U.s. 8 10 <5%

Canada 4 4 23%

Netherlands 4 ' 4 27 %

Germany : 1 1 2%

b Rigo et al. carried out thelr stafistical evaluations using the logarithms of HCI concentrations and dioxin concentrations, converted to
plcornoies per dry standard cubic meter. The analyses by Greenpeace were carried out using the logarithms of HCI concentrations and dicxin
concentrations, expressed as nanograms per dry standard cubic meter. Comparisons of the two methods of expressing dioxin concentrations
showed no significant difference.
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Figure 4-6 Municipal Waste Combustors

n

Correlation of HCI and' Dioxin Concentrations -
Greenpeace Analysis of Data from Rigo et al.
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original findings. ™"

Their statistical values cannot be corroborated since they did not present their analysis.
However, their finding of a weak positive relationship between HCI and dioxin was confirmed
reanalysis of the aggregated data. The reanalysis also showed that, although the positive
‘cotrelation is weak (r = 0.1485), it is statistically significant with a very high degree of
confidence, e.g., >95 percent. '

In summary, despite many factors that can be expected to obscure any dominant trend in
the relationship of HCI and dioxin concentrations in stack gases, both the analysis by Rigo et al.
and the analysis by Greenpeace reveal that increasing HCI concentrations were accompanied
- by rising dioxin concentrations at two-thirds or more of the municipal waste combustion -
facilities assessed.
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5.0 Medical Waste Incinerators

- Two of the medical waste incinerators in the quantitative assessment by Rigo et al. were
located in Denmark, while the remainder were in the U.S. The data from these incinerators
were collected during tests carried out between 1986 and 1993. H is also important to note
that, according to the ASME database, most but not all of the U.S.-based medical waste
incinerators were burning both medical waste and municipal solid waste while the emission
data were obtained.

5.1 Analyses by ngo et al.

Aga;n using HCI as a surrogate for chlorine feedrate, Rigo et al. assessed the relatlonsh:p
- between HCI and dioxin concentrations in gas streams of medlcai waste incinerators and
concluded as follows:’ :

" Rigo et al.: “Of the 17 piants [medical waste incinerators] with sufficient simultaneous data
fo explore the relationship, 14 showed no statistically significant trend, two increased and
one decreased.”

In Table 3.4-1 of their report, Rigo et al. listed 19 medical waste incineration facilities with
one combustor each.? In Figure 3.5-4, a scatter plot of HCI versus dioxin concentrations, they
listed 24 facilities. Included among these are six incinerators for which no uncontrolied HCI
data are presented in their database; one which has only two data pairs, which are too few for
statistical analysis; and one which is not listed in their database.

- Rigo et al. presented statistical analyses for only 18 medical waste incinerators in Appendix
D-2 of their report.® However, complete analysis should be possible for only 15 of these, since
there are no suitable HCI data in the ASME report’s database for two units and there are only
two data pairs for the third.* In their statistical analyses of the data from five medical waste
incinerators, Rigo et al. calculated correlation coefficients using dioxin data that consisted of |
the commingled values obtained at both the stack and at other sampling locations.

According to statistical values excerpted from the ASME report and presented in Table 5-1,
Rigo et al. actually found that increasing HCI concentrations were associated with higher dioxin
concentrations at two-thirds of the medical waste incinerators in their study. The results of their
analyses and associated confidence levels are illustrated in Figure 5-1 and summarized as
follows:

Conecentrations of HCI and dioxin exhibited a positive correlation at 10 of 15 medical waste
incinerators. Among these, confidence levels were »95 percent at two facilities, >90 percent
at one, >80 percent at two, and <80 percent at five. At the remaining five medical waste
incinerators, HCI and dioxin showed a negative correlation with >95 percent confidence at
one facility and <80 percent confidence at four facilities.

The predominance of positive correlations that was found in the facility-specific analyses by
" Rigo et al. is readily visible in Figure 5-1. It is interesting to compare this depiction of Rigo et
al.’s statistical values with the graphical presentations of medical waste lncmerator data given-
~ in their report and shown here in Figures 5-2 and 5-3.
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Table 5-1 Medical Waste Incinerators -

Statistical Data from Rigo et al.

Positive Correlation at >95% Confidence Level

RRID  Facility . n R D
84 AMI Central g 0,97287 0.0000
203 . Frederikssund B

0.96237 0.0021

Positive Correlation at >90% Confidence Level

RRID Facility ’ n R J2)

214 Borgess (2 Sampling Sites} : i 11 - 0.565523 0.0737

Positive Correlation at >80% Confidence Level

RRID Facility n R 2]

190 Kaiser {2 Sampling Sites) 4 0.89140 0.1086
8 0.55082 0.1242

207 Lenair

Positive Correlation at Confidence Levels <80%

RRID Facility n R - p

208 Cape Fear 9 0.41341 0.2687
132 Cedars Sinai (2 Sampling Sites) 5 0.42033 0.4810
198 St. Bernardines 3 0.74254 0.4672
199 Sutter ' 3 0.47290 0.6864
211 U. of Michigan (2 Sampling Sites) B8 0.30728 0.5536
Negative Correlation at >95% Confidence Level

RRID Facility : n_ R p

213 Marristown (2 Sampling Sites) (Hg Rani} 12 - -0.86203 0.0003
Negative Correlation at >80% Confidence Level

RRID Facility ) n R __.p
Negative Correlation at Confidence Levels <80%

RRID Facility n R e}

193 Huldovre 6 -0.14038 0.7908
46 Rochester 3 -0.86035 0.3405
206 Stanford 6 -0.06997 0.8952
205 USC Medical 3 -0.2137 0.8629
Miscellaneous Facilities _

RRID Facility ' n R p

385 Clean Harbors ' '

123 Humber *

126 Jordan Hospital *

197 St. Agnes *

' No linear regression was presented for this facility.
? The database contains no uncontrolled HCI data for this facllity.

8 Rigo et al. performed a linear regression on the data from this facility. However, their database conlains no unconirolied HC)
data for this facility.

This facility had cnly 2 datapoints, which are not sufficient to determine a valid correfation coefficient.
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Figure 5-1 Medical Waste Incinerators -

Statistical Values by Rigo et al.
Correlation of HC! and Dioxin Concentrations,
as Calculated by Rigo et al.

213

84 203 190 198 214 207 199 132 208 211 206 193 205 46

- 15 Facilities by Identification Code

Confidence levels are based on coefficients and p-values
from Rigo et al. Those that are 80% and higher are as noted.
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Figure 5-2 Medical Waste Incinerators -

Scatter Plot by Rigo et al,
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5.2 Greenpeace Analyses of Raw Data from Rigo. et al.

_As noiegLab,OMe.,iheﬁssessmentfof-medie_a-l-w—a-ste ineinerators-presented in the ASME "

__report suffers from numerous inconsistencies. However, using the same general procedur
followed by Rigo et al., Greenpeace calculated the correlation coefficients for HC! and dioxin
concentrations listed in Table 5-2. These statistical values which are aiso illustrated in Figure
5-4, can be summarized as follows:

Increasing HCI concentrations were associated with elevated dioxin concentrations at 11 of
16 medical waste incinerators. The positive correlations of these variables were statistically
significant as follows: two incinerators, »95 percent confidence; one, >80 percént
confidence; two, >80 percent confidence; and six, <80 percent confidence. HCI and dioxin
were found to correlate negatively at five facilities. The correlations were statistically
significant at a confidence level of >95 percent at one incinerator and <80 percent at the
remaining four. '

‘Statistical analyses by both Rigo et al. and Greenpeace show that dioxin concentrations
rose with increasing HCI concenirations at two-thirds of the medical waste incinerators. As
expected from data of diverse quality, confidence levels for the correlations were generally low.
However, the levels of confidence achieved also support the predominance of positive
correlations.
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Table 5-2 Medical Waste Incinerators -

Greenpeace Analysis of Raw Data

Positive Correlation at >95% Confidence Level

RRID Facility ‘ n R p
84 AMI Central 2] 0.97486 2.BE-08
203 Frederikssund : B 0.962124 . 0.000882

Positive Correlation at >90% Confadence Level
RRID Facility ' , n . R D

214 Borgess (2 Sampling Sites) 11 0.552641 0.074707

Positive Correlation at >80% Confidence Level

RRID Facility N R p

190 Kaiser (2 Sampling Sites) 4 0.895964 0.06495
207 Lenair g 0.551837 0.118102
Positive Correlation at Confidence Levels <80%

RRID Facility n R P

208 Cape Fear 9 0.398071 0.282772
132 Cedars Sinai (2 Sampling Sites) 5 0.417155 0.471115
198 St. Bernardines 3 0.778409 0.340729
206 . Stanford (2 Sampling Sites) 8 0.053518 0.918807
199 Sutter - 3 0.450886 0.663621
211 U. of Michigan [2 Sampl:ng Sites) B 0.320412 0.528754
Negative Correlation at >95% Confldence Level : .

RRID Facility n R p

213 Morristown (2 Sampling Sites){with & without Hg rgnt) 12 ~_0.870075 0.000165
Negative Correlation at Confidence Levels <80%

RRID Facility n R P

385 - Claan Harbors 3 -0.88543 0.197057
193 " Huldovre 8 0.172804 . 0.739825
46 Rochester 3 0.872636 0.215877
205 USC Medical 3 0.255359 0.5164186
Miscellaneous Facilities -

RRID Facility : n R p

126 . Jordan Hospital* ‘ -

123 Humber*

197 St. Agnes**

* The database contains no uncontrolted HC| data for this facility.
**.This facmty had only two datapoints, which are not sufficient for a valid linear regression.
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Figure 5-4 Medical Waste Incinerators -

Greenpeace Analysis of Data from Rigo et al.

84 203
190 198 214 207 211 206 193 205 213 46 ags

16 Facilities by Identification Code

Confidence levels greater than 80 percent are noted.
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6.0 Hazardous Waste Incinerators ‘

Other than one Canadian facility, all hazardous waste incinerators for which locations were
~ disclosed were at U.S.-based facilities. The data were obtained at most of these units between
1986 and 1994. However, test dates were not given in all cases.

6.1 Comparisons of Percent Chlorine in Feed and Dioxin
Concentration in Stack Gases

For their assessment of hazardous waste incinerators, Rigo et al. evaluated the relationship
of percent chlorine in feed to dioxin concentrations in-stack gases®. Based on statlstlcal
analyses of these data for each unit, they reached the following conclusions:

Rigo et al.: “A variable refationship was found; 18 of 28 [hazardous waste incineration] units

. with simultaneous PCDD/F and chlorine characterization information display no statisticatly
significant relationship. Five facilities show an increase in PCDD/F concentraﬁons W:th
increased chlorine in the feed and five facilities show a decrease.”

Rigo et al.: “The available data indicate that, depending on the plant fhazardous waste
mcmerator], changing chlorine concentration can have no observable effect (20 facilities);
increase PCDD/F concentrations 4 fac;!ftres) or decrease PCDD/F concentrations (4
facmtres) "

These two conclusions, while moderately inconsistent, are not surprising, given the nature

- ofthe variables compared. Percent chlorine in feed is the quantity of chlorine in a given

amount of feed. In ifself, this measure reveals little about the rate at which chlorine is fed into
an incinerator. The [atter measure, chlorine feedrate, is obtained by muitiplying percent chiorine
in feed and waste feedrate. Similarly, the dioxin concentration in stack gas must be multiplied

. by the stack gas flowrate to determine the dioxin emission rate.

Comparison of these two measures — percent chlorine in feed and dioxin concentration in -
stack gas — is meaningful only when waste feedrates and stack gas flowrates are held
constant. If waste feedrate increases, chlorine feedrate will also increase, even though the
percent chlorine in feed may remain the same. Similarly, if stack gas flowrate increases, dioxin
emissions increase even though dioxin concentration may not change.

Appendix C-3 of the ASME report contains both percent chlorine in feed and chlorine
feedrates for many of the same hazardous waste incinerators. For the overwhelming majority of
these units, chiorine feedrates were varied during emissicns testing, sometimes by more than
six-fold durlng a single test series.

No stack gas flowrates are given by Rigo et al. However, according to the trial burn report for
one of the incinerators in the ASME database, stack gas flowrates fluctuated by +/- 17 percent
in tests carried out at the same waste feedrate. During all six tests of this trial burn, both the
waste feedrates and stack gas flowrates varied, in an unrelated fashion, by +/- 16 percent.?

8 Unlike other combustor categories, all dioxin concentrations for hazardous waste incinerators were measured at the stack,
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ft is interesting o note that the conclusions presented by Rigo et al. are not supported by
the raw data in Appendix C-3 of their report or by the statistical values presented in Appendix
D-3. The raw data describe percent chlorine in feed and dicxin concentrations in gases for 26
hazardous waste incinerators®, rather than the 28 cited in the conclusions. Of these 26 units,
Rigo et al. present statistical values for 18 incinerators which are listed in Table 6-1 and. .
ilfustrated in Figure 6-1. It is also interesting to compare Figure 6-1 with Figures 6-2 and 6-3,
which are scatter plots of hazardous waste incinerator data taken fromi the ASME report.

Table 6-2 and Figure 6-4 present the results of the Greenpeace analysis of the 26 hazardous
waste incinerators for which percent chlorine in feed and dioxin concentrations were given in
Appendix C-3. With some notable exceptions, the resulting values corroborate the majority of
those obtained by Rigo et al. as well as expand the number of facilities assessed.

6.2 Comparisons of Chlorine Feedrate and Dioxin Concentrations

As noted earlier, chlorine feedrates for some of the hazardous waste incinerators can also
be found in the ASME database. The relationship of these feedrates with dioxin
concentrations were evaluated using the same general procedure as that used by Rigo et al. in -
their comparisons of percent chlorine in feed and dioxin concentrations. As shown by the
results, which are presented in Table 6-3 and illustrated in Figure 6-5, correlations between
chlorine feedrate and dioxin concentrations in stack gases were positive at slightly more than
half of the hazardous waste incinerators. The results of these analyses can be summarized as
follows: :

The ASME database contains both chlorine feedrate and dioxin cancentrations in stack
gases for 24 hazardous waste incinerators. Among 11 of these units, chlorine feedrates and
dioxin concentrations exhibited statistically significant positive correlations as follows: three
units, >95 percent confidence; three units, >80 percent; and five units, <80 percent.
Negative correlations were shown at nine incinerators, reaching statistical significance at the
following confidence levels: >95 percent confidence, two incinerators; and <80 percent
confidence, seven units. No correlation was shown by data from four hazardous waste
incinerators.

It should be noted that the relationship between chlorine input and dioxin concentrations
cannot be accurately evaluated by using chlorine feedrate in the comparison unless stack gas
flowrates are held constant. Otherwise, chlorine feedrate, which is normally expressed as
mass per unit of time (e.g., kitograms per hour} must be compared to the dioxin emission rate,
which is obtained when dioxin concentration is multiplied by stack gas flowrate.

Dioxin emission rates of the hazardous waste incinerators in the ASME study cannot be
calculated, since stack gas flowrates are not presented in the database. As a consequence,
the above conclusion can only be regarded as indicative, within the limits of the fluctuations of
stack gas flowrates during each test series at each incinerator, of a predommantly positive
relationship between chlorine feedrates and d|oxm emission rates.

It must be pointed out again that thase results were obtained by following the practice of
Rigo et al. of aggregating data that were collected during two or more separate test series
carried out at the same facility. The correlation coefficients of the aggregated data are, as
expected, often quite different from the correlation coefficients of the data for each individual
test series. This is illustrated in Figure 6-6 by comparing coefficients from aggregated data

b Twenty-two of 26 hazardous waste Incinerators are focated in the U.S.; one, in Canada; and three, undisclosed. Ten of the U.S, facilities are
listed by the U.5. Environmental Protection Agency as commercial hazardous waste incinerators, of which the Agency fists a total of 37. The
remaining U.S."based units evaluated by Rigo et al, include incinerators at Superfund sites and proprietary, on-site combustors owned and
operated by particular industries for their own waste streams.
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Tablé 6-1 Hazardous Waste Incinerators -

Statistical Data from Rigo et al.

{Note: Percent chiorine in feed, which was one of the variables used in calculating these values, Is not a valid surrogate for
chiorine feedrate, as discussed earfier. Consequently, these dala are useless for assessing the refationship betwesn chipring
input and dioxin emissions.)

Positive Correiatidn at >95% Confidence Level

RRID  Facility n R p
220 Aptus, Utah 9 Q71318 0.0310
. 215 3M 8 0.90081 0.0023
263 *Occidental 10 0.73119 0.0163
271 " Rolling, Baton Rouge 3 0.99955 0.0181
Positive Correlation at >>80% Confidence Level
RRID Facility n R P
227 . CWM, Chicago ‘ 4 0.84229 0.1577
Positive Correlation at Confidence Levels <80%
"RRID Facility ' n R p
270 " DOD, Rocky Min. 3 0.94941 0.2034
246 *Eastman-Kodak, NY 8 0.12276 0.7721
251 GE, Pittsfieid 5 0.07828 0:9004
274 Ross, Ohio K 0.76966 0.4408
Negatlve Correlation at >95% Confidence Level
RRID __ Facility : n. R p
219 *Aplus, Kansas 14 -0.78443 0.0009
399 Confidential B : 6 - «0.82516 0.0432
288 *CWM, Texas 9 -0.66592 0.0502
283 W, Ohio ‘ ‘ 22 -0.58711 0.0041
Negative Correlation at >80% Confidence Level
RRID  Facility _ n ’ R ' P
273 *Rollins, Deer Park 5 -0.68148 0.2052
Negative Correlation at Confidence Levels <80%
RRID.  Facility n R : p
230 Chevron, Richmond 8 -0.3213 0.9518
231 *Ciba, Baton Rouge 3 -0.36347 0.7632
268 Plizer 3 -0.86516 0.3344
282 Vulcan, K8 5 -0.13712 0,8260
Miscellaneous Facilities
RRID Facility n. R . p
224 BROS Lagoan™ : '
398 - Confidential A**
- 400 Confidential C**
396 Dow, Canada A**
238 Dow, Midlang**
238 Dow, Plagueming***
252 GE, Waterford™*
382 New Bedford**
389 Waste Tech, LA™

* Data were collected during two or more lests that ware conducted at different times and aggregated Jor analy31s
** No linear regression is presented for this facility.
*** The database contains no date describing percent chlarine in feed for these facilities.
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Correlation Coefficient

Figure 6-1 Hazardous Waste Incinerators -

Correlatlon of Percent Chlorine in Feed and Dioxin Emissions, as Calculated by Rigo et al.

Note: The data in this graph are not useful for assessing .
the relationship between chlorine input and dioxin emissions.

18 Facilities by ldentification Code

Confidence levels are based on coefficients and p-values from Rigo et al
Those that are 80%. and higher are as noted.
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Figure 6-2 Hazardous Waste Incinerators -

Scatter Plot by Rigo et al.

Log picomoles PCDD/F per dsem 7702

Log picomoles PCDD/F per dscm 77.02
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Table 6-2 Hazardous Waste Incinerators -

Reanalysis of Percent Chlorine in Feed vs PCDD/Fs

Positive Correlation at >95% Confidence Level

n R p

RRID Facility
220 Aptus, Utah 9 . 0.714934 0.026852

- 388 *CWM, Texas (1890, 1992, 1992, & 1934 Tests) 28 0.801854 8.9E-07
215 3m 8 - 0.905036 0.0012386
263 *Occidental (1986 & 1287 Tests) 13 0.641864 0.016769
271 Raliing, Baton Rouge 3 0.9976609 0.004766
Positive Correlation at >80% Confidence Level
RRID _ Facility ' n R P
227 CWM, Chicago 4 - 0.825204 0.130728
Positive Correlation at Confidence Levels <80%
RRID Facility _ n R P
238 Daw Midtand 4 0.4739186 0.501946
246 *Eastman-Kodak, NY {1986 and 1992 Tests) 8 0.090549 - 0.830118
251 ~ GE, Pittsfisid 5 0,058321 0.924271
382 New Bedford 3 0.44227 0.670754
389 Waste Tech., LA 3 0.418208 0.890437
Negative Correlation at >95% Confidence Level
RRID - Facility R P

219 *Aplus, Kansas (1988 & 1990 Tests) 18 -0.797293 6.1E-05.
399 Ceanfidential B 8 -0.844738 0.025185
2713 - *Rollins, Deer Park {1987 & 1988 Tesls) 8 -(.945824 . 0.000%88
283 ~"WTI1, Ohio {2 Test Series) 22 -0.561885 0.00433
Negative Correlation at >80% Confidence Level
RRID Facility .n . " R P
231 *Ciba, Baton Rouge (1988 & 1993 Tests) 6 -0.695238 0.11085

: Negatwe Correlation at Confidence Levels <80%
RRID  Facifity n R . p
224 BROS Lagoon 9 -0.97784 0.801462
230 Chevron, Richmond 6 -0.09895 (.848688
398 Confidential A 5 -0.58294 0.281863
252 *GE Waterford (2 Test Series) 8 -0.600542 . 0184712
268 Pfizer ) 3 -0.905326 0.166715
282. Vulcan, KS 6 -0.05324 0.919227
Facilities With Zero Correlation :
RRID Facility n R p
400 Confidential C (% chlorine is constant; dioxins vary) 3 0 0.002171

_ 270 DOD, Rocky Mtn. (% chiorine varies;dioxins are constant) 3 0
396 - Dow, CGanada A (% chlorine is constant; dioxins vary) 4 0 PE-CB
274 Ress, Ohlo (% chlorine is constant; dioxins vary) 3 0 0.288378

No Slmultaneous Measures of Percent Chlorine and Dioxins.

RRID Facility

n R p

239 Dow, Plaguemine

* Dala were coliected during two or mars tests that were conducted at different times, as noted, and aggregaied for

analysis, following the practice of Rigo et al.
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COrreIatidn Coefficient

Figure 6-4 Hazardous Waste Incinerators -

Correlation of Percent Chlorine in Feed and Dioxin Concentrations - Greenpeace

26 Facilities by Identification Code

Confidence levels greater than 80% are noted.
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Correlation Coefficient

Figure 6-5 Hazardous Waste Incinerators -

Chlorine Feedrate vs. Dioxin Concentrations - Greenpeace Analysis

Hazardous Waste Incinerators

| TR Chiorine Feedrate vs. Dioxin
- B Concentrations - Greenpeace Analysis

. ',N >95

LTI

0.5

215 283 388

271 = '
274 238 283

389 297

251 392
400 386,00 219559 oo 220553

278
231 246268

24 Facilities by ldentification Code .

Confidence levels greater than 80% are noted.
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Table 6-3 Hazardous Waste Incinerators -

Chlorine Feedrate vs. Dioxin Concentration in Stack Emissions, Raw Data from Rigo et al.

Positive Correlation at >95% Confidence Level

RRID Facility : ' n R ‘ p

388 *CWM, Texas (1990, 1992, 1992, 1994} 26 0.72026 3E-05
215 3M 8 0.841397 0.006506
283 “WTI, Ohio (2 Test Periods) : 22 0.805939 48E-05

Positive Correlation at >80% Confidence Level

RARID Facility n A p

227 CWM - Chicago 4 0.890719 0.069498
263 *Qccidental (1986 & 1987) ‘ 13 0.457497 0.113657
271 Roliins, Baton Rouge 3 0.971409 0.054862

Positive Correlation at <80% Confidénce Level

RRID Facility n R p

238 Dow Midland 4 0.700321 0.259405
251 GE - Pittsfield 5 0.072897 0.905367
274 Ross 3 © 0.785950  0.331496
282 Vulcan 8 0.407514 0.413014
389 Waste Tech 3 0.910654 0.158355
Negative Correlation at >985% Confidence Level

RRID Facility ~n R P

246 *Eastman {1986 & 1992) : 8 -0.741900 0.030183
273 *Rollins, Desr Park (1987 & 1988) 8 -0, 73406 0.032711
Negative Correlation at <80% Confidence Level

RRID Facility n ‘R p

219 *Aptus, KS (1986 & 1990) 18 -0.110946 0.660843  °
220 ‘Aptus, UT 8 -0.411031 0.26708
224 Bres Lagaon 9 -0.28777 0.449558
230 Chavran 6 - -0.126055 0.80951
231 *Ciba (1988 & 1993) B -0.571932 0.221973
252 *GE - Waterford (1291 & 1992) 6 -0.541819 0.253718
268 Pfizer ‘ 3 " -0.821056 . 0.286945
Facilities With Zero Correlation

RRID Facility n R p

400 Confidential G 3 7.7E-15 0.002171
270 DOD 3 ERR 0.53241
396 Dow Canada A 4 0 £.000743
382 New Bedford 3 5E-16 0,051768
Facilities With No Chlorine Feedrate Data

RRID Facility : fn R p

398 Confidential A - No Cl| Feedrate

399 Conffidential B - No C) Feedrate

* Data were collected from these facilities during two or more tests that were conducted at different imes, as noted, and
aggregated for analysis, following the pradtice of Rigo et al.
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(denoted by the facility identification numbers, 219, 231 and 246) with those of the individual
test series (e.g., 219-86 and 219-90). The disparities shown in this figure attest to the errors
that can be introduced by aggregation of data in this way.

Figure 6-7 allows a comiparison of Rigo et al.’s correlation coefficients for percent chiocrine in
feed and dioxin concentration with the correlation coefficients for chlorine feedrate and dioxin
‘concentration for all of those hazardous waste incinerators for which the ASME database
contained such data. The results are, as expected, often strikingly different. This further

~ emphasizes the unsuitability of percent chlorine in feed as a surrogate for chlorine feedrate.

In summary, the statistical analyses carried out by Rigo et al. on percent chlcrine in feed and
dioxin concentrations in stack gases of hazardous waste incinerators are inappropriate for
“assessment of the relationship between chlorine input and dioxin emissions from hazardous
waste incinerators. Greenpeace analyses of chlorine feedrates and dioxin concentrations in
stack gases show a slight predominance of positive correlations. This finding suggests, in turn,
that there may be a slight predominance of positive correlations between chiorine feedrate and
rates of dioxin emissions, which cannot be confirmed in the absence of stack gas flowrates.
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Figure 6-6 Hazardous Waste Incineratoré -

Effects of Aggregating Data Sets.
Chlorine Feedrates vs. PCDD/Fs

Hazardous Waste Incinerators
1 "-—_—_53 s ofAggregating Data Sets

a —

Chlorine Feedratesvs. . T
PCDD/Fs '

Gorrelation Coefficient

246 246-86

246-62

Three HWis by Identification Code L

Confidence levels greater than 80% are noted.
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7.0 Boilers and Industrial
Furnaces

Rigo et al. compared percent chlorine in feed, rather than chlorine feedrate, to dioxin
concentrations in gas streams in their assessment of boilers and industrial furnaces. Rather
than facility-specific statistical analyses, they prepared an aggregate scatter plot of percent
chlorine in feed versus dioxin concentrations for these combustors, which apparently served as
- the hasis for the following contradictory conclusions:’ '

Rigo etal.: “There is too fittle hazardous waste fired boifer data to reach firm conclusions.”

Rigo et al.; “Chlorine feed concentration is inversely related to PCDD/F concentrations at the
stack for this very limited data set ”

Although Rigo et al. noted that their “database includes PCDD/F data for five boilers,
they did not make clear the fact that only three of these units have both dioxin and chlorine-
related measures.® Percent chlorine in feed data are provided for all three units. However, at
each unit, all dioxin concentrations were measured at the same percent chlorine in feed This
can also be seen in the scatter piot prepared by Rigo et al. *

With no variation in percent chlorine in feed, it is 1mp035|ble to determine whether or not
dioxin concentrations change when percent chlorine in feed changes, even if such a
comparison were valid. (As discussed earlier, percent chiorine in feed is a valid surrogate for
chlorine feedrate only when considering an individual combustor for which both the waste
feedrate and stack gas flowrates are held constant.)

Chlorme feedrate data are also provided for one unit. However the feedrate was held
" constant for all dioxin determmatlons Consequently, these data cannot be used for
determining the relationship of chlorine input and dioxin concentrations in stack gases.

In summary, the data in the ASME report are not useful for evaluating the relationship

between chiorine input to boilers and industrial furnaces and dioxin concentrations in stack
gases.
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Figure 6-7 Hazardous Waste Incinerators -
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Comparison of Correlation Ceefficients for Chiorine Feedrate vs. PCDD/Fs and Percent
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Confidence levels greater than 80% are noted.
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Table 8-1 Cement Kilns

Chlorine Feedrate vs. Dioxin Concentrations
in Gas Streams, Raw Data from Rigo et al.

Positive Correlation at >95% Confidence Level

RRID Facility n R p
316 “*Chanute (Unit 1) (1992, 1993 & 1994) 15 0.707855 0.002824
47 Holly Hill- (Unit 1) 6 095665 0.001226
47 Holly Hill (Unit 2) 5 0.991629 0.000185
Positive Correlation at >80% Confidence Level
RRID . Facility n R P .
200 *Freedonia (Unit 1) (1892 & 1993) 1 0.485825 0.117518
312 Knoxville & 0.655411 0.143161
Positive Correlation at <80% Confidence Level
RRID Facility n R p
201 Alpina (Unit 5) 3 0.737013 0.389377
294 Bath (Unit 2) 3 0.282297 0.796286
311 -~ Fairborn (Unit 1} {All Sampling Sites) 9 0.08463 0.793218
62 Foreman {Unit 2) 8 0437148 0.375646
200 Fradenia (Unit 2) {1993) 3 0.115437 0918101
© 313 Kosmosdale 3 0.85032 0.247521
64 Logansport 4 0.216318 0.774545
317 Louisville {Unit 1) "5 0.391289 0.502313
317 Louisvifle {Unit 2) 4 0.687096 0.273453
Negative Correlation at >80% Conhdence Level
RRID Facility ' n R P
293 Artesta . 3. -0.953992 0.086159
302 Essroc {(All Sampling Sites) 9 -0.53948 0.12848
Negative Cortrelation at <80% Confidence Level _
RRID  Facility n R ‘ p
294 Bath (Unit 1) 3 -0.805321 0.305989
36 *Chanute (Unit 2) {1992 & 1994) 14 -0.088857 0.762193
49 . Clarksvile . 6 -0.497279 0.303534
62 Foreman (Unit 1) 4 -0.612941 0.352777
62 Foreman (Unit 3} 3 © -D.67011 0.46192
304 Wampurt {Unit 3) 5 -0.331552 0.5756
304 Wampum (Unit 12) 3 -0.752886 0.371101

* Data were collectedt at two or more tests, as noted, and, following the practlce of Rigo et al., these data were
aggregated for analysis




8.0 Cement Kilns

All of the facilities are located in the U.S. and their emission data were obtained during the
period of 1992-1994. According to the ASME database, most of these cement kilns were
burning both hazardous waste and commercial solid waste during testing, while at least one
was co-firing municipal solid waste. It is not clear that the chlorine content of these co-fired
materials were reflected in the data describing chlorine feedrate and percent chlorine in feed.

8.1 Analysis by Rigo et al.

Rigo et al. do not present facility-specific or combustor-specific statistical analyses for the
cement kilns in their study, all of which were sited in the U.S. instead, they offer a scatter plot of -
the aggregated data from the kilns, showing dioxin concentrations at chlorine feedrates
normalized to daily clinker outputs. The aggregate scatter plot lists 20 facilities, several of
which have multiple kilns." However, their database contains no chlorine feedrate data for the
kilns at six of the 20 facilities incfuded in the plot.

Since no clinker output data are included in their report, the foliowing conclusion cannot be
corroborated: ?

Rigo et al.: “Cement kiln chiorine feed rafe has no discernible influence on the nature or
quantity of PCDD/F emitted from the stacks of these facifities.” :

8.2 Greenpeace Analysis of Raw Data from Rigo et al.

Statistical analyses of the chlorine feedrates and related dioxin concentrations given in .
Appendix C-5 of the ASME report show that increasing chlorine feedrates were accompanied
by increasing dioxin concentrations at 14 of 23 cement kilns, as listed in Table 8-1 and
illustrated in Figure 8-1. The conclusion that can be drawn from these anaiyses is as follows:

Fourteen of 23 cement kilns exhibited positive correlations between chlorine feedrate and
dioxin concentraticns in gas streams. At three kilns, this positive relationship was statistically:
significant with >95 percent confidence; at two, >80 percent confidence; and, at the
remaining nine, <80 percent confidence. Of the nine kilns that evidenced negative
correlations, two showed statistical significant at >80 percent confidence levels while the
remaining seven had confidence levels of <80 percent. -

As discussed earlier, these comparisons of chlorine feedrates and dioxin concentrations:in
gas streams are useful for evaluating the relationship of chiorine feedrates and dioxin emission
rates only to the extent that stack gas flowrates were held constant during individual test series
at the individual kilns. 'In the absence of substantiating flowrate data, they can only be regarded
as suggestive.

In summary, due to insufficient data, the conclusion presented by Rigo et al. on the
relationship between chlorine feedrates normalized to daily clinker output and dioxin
concentrations in gas streams from cement kilns cannot be corroborated. However, statistical
analyses of chlorine feedrates and dioxin concentrations taken from the ASME database show
that dioxin concentrations increased with increasing chlorine feedrates at 60 percent of the
cement kilns evaluated. This suggests that increases in chlorine feedrates were generally
accompanied by increased dioxin emission rates. : -
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9.0 Biomass Combustors

Rigo et al. list nine biomass combustors in Table 5.3-1 of their report.' However, their
database includes eight units; five of these are accompanied by data describing dioxin
concentrations and one or more of the following chlorine-related measures: HCI emissions,
percent chlorine in feed and chlorine feedrate.? Although not listed as such in the database,
one of the five (RRID 144) is apparently a facility with two combustors.®”

These five biomass combust'loh facilities are located as follows: Can_ada, two; United -
Kingdom, one fagility with two combustors; Netherlands, one; and United States, one. For their
" emissions data, the time of origin ranged from 1987 to 1894, with no date given for one facility.

Rigo et al. do not present facility-specific or combustor-specific statistical analyses for the
biomass combustors. Instead, they provide two scatter plots: one with dioxin concentrations
versus percent chlorine in feed for three facilities with one combustor each, and one with dioxin
concentrations versus uncontrolled HCI concentrations for three facilities with a total of five
combustors. These two aggregate scatter plots led to two contradictory conclusions:*

Rigo et al.: “Given the variation in PCDD/F concentrations over the range of chlorine feed
concentrations and stack HCI concentrations, there is too little data to draw any defmrttve
conclusions.”

"Rigo et al: “There does not appear to be any reiatfonshfp between chlorine in the Waste fed
to biomass fired furnaces and PCDD/F concentrations.”

As described earlier, the comparison of percent chlorine in feed with dioxin concentration in
stack gas is meaningful only under certain circumstances — constant feedrate and stack ,
flowrate. As a consequence, little if anything can be concluded about the relationship between
-chlorine input and dioxin emissions at the three biomass combustors for which Rigo et al. used
percent chlorine in feed as a surrogate for chlorine input. :

Rigo et al. used HCI concentration as a surrogate for chlorine input for two biomass
combustion facilities having a total of five individual combustors. However, for each of these
_combustors, there were insufficient data in the ASME report’s database for deterimining the
relationship between HCI and dioxin concentrations: four of the combustors had only one data
pair — one HCI value associated with one dioxin value — and the fifth unit had only two data

pairs.

in summary, the data presented by Rigo et al. are insufficient to allow evaluation of the
relationship between chlorine input and dicxin emissions from biomass combustors.
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Figure 8-1 Cement Kilns

Relationship of Chlorine Feedrate and Dioxin Concentrations. Greenpeace Analysis
of Data from ASME Database
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MWI [medical waste incinerator] facilities without acid gas controf equipment if all the
chlorine in the waste is converted fo HC/ or Cl2 and not tied-up in the residue.” *

This assumption is not, however, supported by other studies. For example, in developing a
method to estimate the HC| emission potential of wastes destined for incineration, the United
States Environmental Protection Agency (USEPA) found HCI formation to depend strongly on
the chemical form of the chlorine. While organically-bound chlorine was “essentially
completely converted to HCI,” conversion of inorganic chlorides, such as sodium chloride,
proceeded considerably less efficiently {e.g., 30 to 50 percent conversmn) varying according to
other factors, such as moisture content.®

Researchers-for the United States Department of Energy found that “measured offgas HC/I -
concentrations ranged from 63% to 1% of the theoretical HCI emissions.” They postulated that
the remaining chlorine that was not emitted as HCI went into the formatlon of chlorinated metal
compounds.®

In their recent study, Kanters et al. (1996) found a substantial fraction of chiorine
sequestered in ash and conversion of chlorine to HCI that was non-stoichiometric, varying, in
the case of sodium chloride, with incinerator operating conditions, as follows:’

“Origin of Hydrochloric Acid. Organic and inorganic chioride are equally abundant in regular
MSW, and the HCI emission versus chioride remaining in the ash was found to be about
80/20. Ashes are usually alkaline in nature and therefore are capable of retaining the HCI
through salt formation. However, at least a part of the original inorganic chioride is emitted
as HCI. ... in the most realistic experiment, with the addition of aqueous NaCito
compostables and tising humidified air, a HCI emission of 50-60% of the NaCl intake was
observed; ca. 25% of the Cf remained in the ash. The remainder has probably been
deposited on the wall. ... The degree of conversion of NaCl to HCI varies with the operating
conditions and the deSJgn of the incinerator.”

Sonnenberg and Nichols (1995) found, in tests at a full-scale incinerator burning bleach
plant solids from a kraft pulp mill, that only 5 percent of total chlorine in the waste was emitted
as HCI. This was regarded as consistent with earlier studies showing that most organic
\chlonne is trapped as sodium chlorrde when the materials burned contain a molar excess of
sodium over chlorme

In summary, during high temperature combustion, the conversion of both organic chlorine
and inorganic chlorine into HCI varies with the design and operating conditions of the
combustor and waste feed characteristics. In general, conversion of organic chlorine seems to
be more efficient and less variable than that of inorganic chlorine. As a consequence, HCI
concentrations in stack gases are not reliable surrogates for chlorlne feedrates in statlstlcal
evaluations of fullascaie combustors.

10.3 Accuracy and Precision of Hydrogen Chloride
Measurements

In addition to the limitations of HCI as an indicator of waste chlorine content, HCI analyses
also suffer from a notable lack of precision. Even in a closely controlled study carried out on
the same combustor, using the same sampling and analytical procedures, HCl measurements
exhibited a standard deviation of +/- 28 percent.®

There is no internationally accepted protocol for HCI sampling and analysis. Indeed, most
countries have no national protocols. For instance, in the absence of a national protocol,
USEPA has issued recommendations advising those carrying out HCI sampling and analysis to
avoid using certain resin traps to collect samples for HCI analysis due to potential
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10.0 Hydrogen Chloride -
-Concentrations in Stack Gases as
Indicators of Chlorine Input

For their evaluation of the relationship of chlorine input and dioxin emissions from municipal
waste combustors and medical waste incinerators, Rigo et al. compared hydrogen chloride
(HCI) concentrations in stack gases and dioxin concentrations measured at the stack and other
focations. As discussed below, HC| concentrations in stack gases of full-scale combusiors are
not reliable indicators of chiorine input. Moreover, the methods used for sampling and analysis
of HCI in combustor gases are subject to considerable imprecision and bias.

" Municipal and medical wastes are quite heterogeneous so that chlorine content can vary
widely within a relatively brief period. Likewise, both waste feedrates and, conseguently,
chlorine feedrates as well as stack gas flowrates also can fluctuate over wide ranges. As a
result, to ensure their comparability, stack gases samples for HCI and dioxin analyses must be
collected over the same period of time. -

10.1 Non-Synchronicity of HCI and Dioxin Data

At several points in their report, Rigo et al. describe their HCl and dioxin data as being
simultaneous. However, based on their description of sampling procedures, these data Were
not actually coltected over the same time period:

Rigo et al.: “The uncontrolled HCI data cofnes from a single 1 hour test conducted during
the 6 hour PCDD/F samp!mg period. This is typical of much of the avaflable data since the
sampling times for HCI and PCDD/F determmatfons are different.”

In some cases, the dioxin sampling period may exceed the four to six hour period required by
many methods. For example, according to Funcke et al. (1993), the duration of stack sampling
for dioxins “has to be between 6 to 16 hours.™

Since gas flowrates at the stack differ considerably from those at sampling points upstream
in a combustion system, direct comparisons of HCI concentrations at the stack with dioxin
concentrations taken at other points will necessarily lead to erroneous conclusions. Neither the
necessary flowrate data nor acknowledgment of this issue are given in the ASME report.

'10.2 Conversion of Chlorine in Wastes to Hydrogen Chloride
Emissions

Rigo et al. used HCI concentration in stack gases as a surrogate for chlorine input based on
the assumption that essentially 100 percent of all forms of chlorine in combusted materlais is
converted into HCI and deposition in ashes is insignificant: :

Rigo et al.: “... the input chiorine level is usually inferred from uncontrolled flue gas HC!
concentration data on the assumption that little chiorine is tied up by the ash. Some limited
North American studies containing both HCI data and MSW [municipal solid waste] chlorine
content verify the reasonableness of the stoichiometric release assumption ...."*

Rigo et al.: “The HC! data provide a direct indication of the waste feed chlorine content for
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11.0 Quality and Comparablllty of
‘Dioxin Data

Some of the data relied on by Rigo et al. originated as long ago as 1983, while others were
collected as recently as 1994. During this period of time, there were marked improvements in
the methods used for sampling and analyzing dioxins in combustor gases.

In 1984, the USEPA method was directed toward only one of the dioxins - 2,3,7,8-
tetrachlorodibenzo-p-dioxin {2,3,7,8-TCGDD) - and had a detection limit of 1 to 5 micrograms per .
cubic meter with a stack gas sample of 5 cubic meters.” With the methods used today, all
dioxins are measured in stack gases and reported (expressed as equivalents of 2,3,7,8-TCDD)
at concentrations more than a thousand times lower. : :

As existing methods of sampling and analysis were modified and new methods developed
during 1983-1994, the quality of the dioxin data obtained also changed. As a consequence, the
dioxin data evaluated by Rigo et al. are quite diverse in quality. .

. While Rigo et al. rather subtly acknowledge that methods of sampling and analysis have
changed over time, they do not address the impacts of such changes on the quality and, thus,
the comparability of the data in the ASME database. They do, however, discount differences in
sampling and analysis methods that are more geographic in nature, as follows:?

Rigo et al.: “The data used in this project came from around the world. Whife North American
sampling and analytical methods at any point in time are essentially the same, European
techniques are slightly different. These data have besen included, however, in this study
-because several researchers have com,oared the various methods ahd showed I.'tﬁe

difference in total concentrations ..

This assessment by Rigo et al. contrasts rather starkly with the findings of other scientists. In
their review, Liem and van Zorge (1995) reported that there are still no validated European
standards for sampling and measuring dioxins in exhaust gases from stationary sources,
pointing out the uncertainty of dioxin values and their limited comparability as follows:®

“Several interlaboratory comparison studies have shown that analytical resufts may differ

- substantially (e.g., WHO, 1989 and 1991). ... Therefore, it should be taken into account that
the numerous data used to estimate dioxin emissions ... are only of limited comparability. ...

- The analytical uncertainty will influence largely the comparisons between the estimated dioxin
emissions for the several countries.”

Johnke and Stelzner {1992) have identified several factors that limit the comparability of data
from German municipal waste combustors. As shown below, these factors are equaily germane
to the study by Rigo et ai i

“The measurements were carried out from 1985 to 1990. ... The comparability of the
measurement data was a guestion that arose especial [sic] in the overall evaluation of the
measurement programme, since the sampling equipment and analytical methods used for the
measurements differed. This was due to the following reasons:

* The gréaf fength of time over which the programme extended, during which numerous
improvements to the measurement technology were made. '
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contamination of the resin and/or retention of HCI on the resin.!

in a recent USEPA-sponsored survey of methods of sampling and analyzing for HCI,
Johnston (1996) described in detail the vulnerabilities and problems encountered with two
USEPA methods as well as two proposed methods. For example, two methods were confirmed
to have a variable, negative bias at low concentrations, which seemed to correlate better with
gas stream moijsture content than with HCl concentration. The presence of alkaline particulate
matter in gas streams was also identified as a source of negative bias, which varied with the
composition of the particulates. A positive bias was noted when ammonium chloride was
present in stack gases, * ‘

In simuitaneous tests of a USEPA method and a confirmed instrumental method for o
monitoring HCI emissions from cement, the USEPA method produced results that “ranged from
being low by a factor of 2 to extremely low by a factor of 30.” Laboratory spiking studies with
this method found it to yield resuits that were low by factors of three to five.”

The imprecise nature of HCI measurements are well illustrated by the ASME report itself. For
example, while burning “normal sofid waste feed” in the Horsholm incinerator, with no extra
chlorine input and no sulfur dioxide reagent, the highest HCI concentration was 1.5 times
greater than the lowest measure. With no extra chlorine and addition of a sulfur dioxide reagent
at a constant rate, HC| concentrations varied by as much as tenfold.™ At the Sioux Center
municipal waste incinerator, HCI concentrations varied from 71.7 to 240.8 ppm while wastes
that were reported as containing zero percent chlorine were burned.™

In their discussion of cement kiins, Rigo et al. found that, in simultaneous analyses, USEPA
Method 26 indicated HCI concentrations of 35-40 ppm( while a FTIR*" analyzer reported no
HCI. This led the authors of the ASME report to conclude as follows:*

Rigo et al.; “Hence, reported HC/ concentraﬁons are stispect.”

In summary, the methods used for sampling and analysis of HCI in stack gases of full-scale

combustors do not have the accuracy and precision sufficient to yield meaningful resuits in
statistical evaluations such as those carried out by Rigo et al.
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Comparing sample collection with analysis, they conciuded, “Much larger errors can be made
during the sample collection in the stacks of incinerators.”” Funcke et al. (1992) warned that
“...possible non-homogeneities in the flue gas channel have to be taken into consideration” in a
comparisen of different sampling methods used in Germany.”™

Other very important, but seldom-reported issues affecting data quality are deviations from
the approved procedures during the application of stack sampling and analysis methods. In
1995, U.K. reviewers reported that departures from written protocols and accepted practices
are common:™ ‘ '

“.. [Flew UK sampling teams cfaim to follow Method 23 in detail. ... [IJt has become clear
that much UK sampling work has been carried out without the analysis of blank samples,
with incompletely cleaned apparatus and with unsuitable sampling positions leading to the

- . use of flexible hoses which have béen shown to retain significant quantities of TOMPS [toxic
organic micropollutants, including dioxin].”

In their evaluation of two Swedish stack sampling methods, Fangmark et al. (1990) observed,

“It Is not unusual fo accept a lower degree of precision during sampling compared to the
-analytical precision, though weaknesses in sampling methodology and sampling strategy could
+ 8poil the relevance of many results.”® '

11.2 Limitations of USEPA Method 23

USEPA Method 23 has gained favor in many countries. For example, this method has been
described as “the favoured approach in the UK because of the commercial avaifability of the
apparatus, the versatility of the equipment for measuring other pollutants such as heavy metals
or particles and the lack of customer acceptance of other methods.™®

Wide acceptance. notwithstanding, Method 23 has numerous shortcomings. Some are less
serious, external issues that can be resolved by external measures. For example, the
complexity of the sampling train makes it difficult to assembie and to operate correctly, leading
operating personnel to deviate from approved procedures.”

Others, such.as those that are intrinsic to the method, are less easily resolved. When
USEPA scientists asssssed the predecessor to Method 23, Modified Method 5 (MMS), they
measured the recovery of dioxin congeners that were introduced through both static and
dynamic spiking. For dynamic spiking, isotopic dioxin congeners were injected into the front

_end of a sampling train while combustor stack gases were sampled.”

With a lab-scale combustor, MM5 had recoveries of dynamically spiked congeners ranging
from 50 to 99 percent. However, at the full-scale incinerator, “recovery of the dynamic spikes
had an overall average of 21% and were moderately variable.” .

During this same study, USEPA also pursued methods for improving spike recoveries and,
thus, the overall accuracy and precision of the method. For example, the overall recovery of
“dynamically spiked isotopic dioxin congeners was increased to 26 percent by extracting
sample filters with benzene rather than the dichloromethane specified in the method.

Considerably greater improvements were noted when the back-half glassware of the MM5
sampling train was coated with a thin layer of a special grease. At the full-scale incinerator,
rinsing the coated back-half glassware with toluene resulted in recoveries ranging from 62.9 to
107 percent, although precision was relatively poct.

. When USEPA officially replaced MM5 with Method 23 in 1991, the Agency did not
incorporate the changes that had fed to markedly higher recoveries during dynamic spiking,
- albeit with poor precision.™ Since the only substantive difference between MM5 and Method 23
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s The large number of measurement institutes and analytical laboratories participating. ...
The uncertainties resufting from the use of differing sampling equipment and analytical
methods cannot be assessed precisely. ... A sensible approach therefore seems to be to
carry out an evaluation that takes all measurement data info account in a differentiated
manner.”

Recent studies in the U.K. have found a margin of error of 50 percent for dioxin emission
~data.® However, authors of an ECETOC technical report remarked that, in sampling and
analysis of combustor gases for dioxins, “..the results from different laboratories may differ by
as much as one order of magnitude, particularly at fow levels.” They also described a report by
Marklund (1990) of parallel sampimg by five different sampling techniques and analyses by two
different laboratories in which dioxin concentrations differed by as much as 2.7 tlmes for -
different sampling procedures and 1.8 times for the same procedure.?

in their comparative study of five different technlques for sampling flue gases for dioxins,
Marklund et al. (1992) found as follows:’

“Most countries have their own sampling methods and sampling protocols for PCDDs and
PCDFs in flue gases, and most also have their own analytical procedures. ... Comparable
results were obtained with alf sampling procedures when the results were NOT compensated
for incomplete sampling recoveries and the recoveries for the pre-sampling spikes were
highly erratic.” [Emphasis in original]

Rigo et al. recognized the relatively high margin of error of contemporary data as follows: ®

Rigo et al.; “TNQ (1994) reports that the tofal PCDD/F [dioxin] concentration uncertainty is
+/- 30% for raw data. Extending the analysis to include the effect of difuent correction
(Hamil and Thomas, 1976)-raises the uncertainty to +/- 35%.”

Nonetheless, in their conclusions, Rigo et al. made no mention of the severity of the limitations
imposed on comparisons of data having margins of error as large as those encountered in their
database.

11.1 Factors Affecting Data Quality

In a particularly interesting finding, the European Standards body CEN reported that
agreement between methods depends strongly on the type of combustor tested. Where
dioxins occurred primarily in the gas phase, different methods showed generally good
agreement. In contrast, results differed by three orders of magnitude when the majority of the
dioxins were bound to particles.’ In other words, the distribution of dioxins between the gas
phase and particles is an important factor in both the accuracy and the variability of data.

The difficulties presented in quantifying particle-bound dioxins are iII_uétrated by the study by
Fangmark (1990) in which the polyurethane foam plugs used in some methods were shown to
have poor capture of small particulates (< 2 microns}). Fangmark (1990) noted as follows: ™

“The small particle fraction must therefore be included in the flue gas Sampie in order to
obtain true values and not underestimate the concentrations of PCDDs and PCDFs.”

Similarly, Hunsinger et al. (1996) found that other filter materials that are also used in some
methods had a great influence on the dioxin concentrations obtained: “.. at high femperatures
(240° C) PCDD/F concentrations were found to be much smailer for the quartz filter compared
to the PTFE filter.,”™"

Commenting on the difficulties of sampling combustor stacks, Janssens et al. (1992) noted
“...the possibility of serious artifacts occurring in situ during the sampling of the hot effluent.” -
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is the supstitution of toluene for dichloromethane during extraction, the overall recovery of
Method 23 can be expected to be at or near the 26 percent achieved with MM5.

Takeshita et al. (1995) recently identified three “controversial problems in the application of
XAD-2 resin as an adsorbent for the sampling of PCDD/F in flue gas” in USEPA Method 23:%

* “One of the most important problems is the efficiency in trapping PCDD/F, especially in
gaseous form.” The limited adsorbency of the XAD-2 resin requires a backup system
downstream from the resin column.

* Method 23 specifies that a condenser is placed immediately upstream from the resin
column: “...W]ater condensed by the cooler may cover the XAD-2 resin nonuniformly,
occasionally resufting in partial routing of flue gas in the column. Under such a condition,
flue gas introduced into the system would preferentially pass through the dry XAD-2 resin,
avoiding the wet area with higher air resistance, resulting in incomplete trapping of PCDD/F
in the flue gas.” - '

» “Since the XAD-2 resin after sampling may be moist, this would disturb the extraction of
PCDD/F from the resin by nonpolar solvents. In addition, the XAD-2 resin generally contains
several monomers of the resin raw materials ... that would be simultaneously extracted in the
separation of PCDD/F, and they may disturb the analysis of PCDD/F by gas '
chromatography/low resolution mass spectrometry.”

_ Another recent study involving USEPA Modified Method 5 (also known as Method 23) raises

the possibiiity that dioxin concentrations measured using this method may vary according to ,
the concentrations of HCI in stack gases. Tan and Liem (1996} reported that higher HCI in stack -
gases resuited in fower recoveries of certain semi-volatiles by desorbing them from the XAD-2
resin during sampling. At low HCI concentrations, such as those commonly found after acid
gas scrubbers, recovery efficiencies for all chlorophenols avéraged 95 percent. At higher HCI
levels, recovery of less chlorinated species, such as 4-chlorophenol, was as low as 16 percent.
More highly chlorinated species were less affected, with pentachlorophenol recoveries as high
as 89 percent.” , ’

The quantification of dioxins in combustor gases, as has been made obvious by the
preceding discussion, is quite accurately and succincily described by Unsworth et al. (1995) as
follows: 2

“There are no standard repeatability or reproducibility values available for dioxin
concentration in flue gases — significant potential sources of error occur in both the
sampling and analysis procedures.”

“Given these constraints, it seems unlikely that any relationships would arise from the
statistical d@nalyses employed. Although these issues are raised by Rigo et al., they are not
sufﬁc;ently addressed as contributing factors to poor correlations with regard to their own
‘analyses and interpretations.

With this extent of uncertainty in mind, it is quite surprising that a preponderance of positive
relationships between chlorine input and dioxin stack emissions was evident among the
statistical vatues calculated by Rigo et al. for individual full-scale municipal waste, medical
waste and hazardous waste combustors as well as by the values calculated by Greenpeace for
cement kilns. Perhaps these findings are indicative of stronger underlying trends linking
chlorine input with dioxin concentrations in stack emissions, at least in certain types of
combustors. In any event, these findings appear to heighten the probability that evaluation of
more appropriate, accurate data (e.g., dioxin concentrations in other combustor residues,
production rates of the residues, stack gas flowrates, waste feedrates or chlorine feedrates,
etc.) would have found chlorine input to correlate posrtwely with total dioxin output from the
full-scale combustors in this study.
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19 May 1997 DEPAHH STATE OF oREGON
: .' | E’Eﬁ fhr{?ggﬁmﬂ QUALITY
‘Oregon Department of Environmental Quality M}f ‘2 03;]99} ™

Eastern Region, Bend Office

Brett McKnight, Manager : -

2146 NE 4th Street ‘ _ CAST:E?J:V AEGION
Suite 104 _ ND

Bend, OR 97701

* Dear Mr. McKnight,

Enclosed is a report containing the answers of Pat Costner, Senior Scientist with
Greenpeace, to the questions asked by the Environmental Quality Commission and
presented to Dr. Kristiina lisa by the Department of Environmental Quality in letters
dated August 8, 1996 and September 6, 1996. Ms. Costnr’s answers are disturbingly
different than Dr. Iisa’s, and are well-documented. '

I request that you review and respond to Ms. Costner’s information and -
conclusions. They raise fundamental questions regarding the wisdom of proceeding with ,
plans to incinerate chemical weapons. Costner notes, for instance, that the proportion of .i
' sulfur that will be burned in the incinerator will likely increase dioxin formation, not
inhibit it, as Dr. Iisa claimed; and can also form sulfur analogues of dioxins, which are
toxicologically similar to dioxin. She also documents the fact that neither the Oregon
Department of Environmental Quality nor the U.S. Army will be able to evaluate the
amount of nerve gas that will be released into the air by the incinerator during '
operation, nor accurately determine the amount of dioxins released. '

On May 4, 1997, I requested that Pat Costner review the report of Dr. lisa,
because of my continuing concern that the Department of Environmental Quality and
. the Environmental Quality Commission have failed to prepare a public alternatives
assessment, a publicly-reviewable and independently reviewed environmental impact
statement, regarding the pros and cons of incineration and non-incineration methods for
~disposal of nerve gas weapons at the Umatilla Army Depot. '

Ms. Costner has been reviewing incineration documents for more than ten years
and has recently written a report, The Burning Questin: Chlorine & Dioxin. Pat Costner
is the scientist who revealed in 1991, by analyzing test burn data, that dioxin was being
destroyed in the Jacksonville dioxin incinerator at a 99.96% rate, not a 99.9999% rate as
the U.S. Environmental Protection Agency (EPA) had claimed would occur. The EPA
subsequently indicated that, contrary to their statements to the public throughout the
U.S., for years they had known that the incinerators would not really destroy dioxin to
"six nines." :

Pat Costner was invited to speak at the July 11, 1996 Environmental Quality
Commission Worksession on chemical weapons disposal. Ms. Costner spoke regarding:




the limitations of incineration (e.g., failures at the JACADS fac:ih't} on the Johnson
Atoll), and alterngtive methods of chemical weapons disposal.

Please provide me with your response to the enclosed information in Ms.
Costner’s report. The issues of dioxin formation and release, and release of nerve gas
are, as you know, of critical significance to Oregonians and the natlon

Smcere}y,

W%HOM

Mary O’'Brien, Ph.D.

cc: Langdon Marsh
Governor John Kltzhaber
Commissioner Henry Lorenzen
~ Sen. Gordon Smith '
Sen. Ron Wyden
Rep. Peter DeFazio :
“James R. Wilkinson, Confederated Tribes of the Umatilla Indian Resewaﬁon

Mary O’Brien
P.0O. Box 12056
Eugene, OR 97440

Phone:  (541) 485:6386
Fax: = .- - (541) 485-7429
email: mob@darkwing.uoregon.edu
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13 MAY 1997 pat.costner@green?2.dat.de

Attached is a report that responds to questions asked by the Oregon Department
of Environmental Quality about various issues related to the incineration of
chemical warfare agents. The questions were presented to Dr. Kristina lisa,
Oregon State University, in letters dated August 8, 1996 and September B, 1996

The maijor findings of this report are as follows:

+ Sulfur can either inhibit or promote dioxin formation in combustion systems,
depending on numerous factors including the-source and/or mode of addition.
- of the sulfur and the ratio of sulfur to chlorine in combustor feedstocks. The
ratio of sulfur to chlorine in the chemical agents and related materials
appears to fall in the range where dioxin promotion might be expected. In
addition, suifur analogues of dioxins; which are toxicologically srmrlar to the
droxrns can also be formed. :

"« Dioxin emissions from incinerators and other combustion systems are
dependent on chlorine input, based on numerous published reports in the
peer-reviewed scientific literature. 1t is well known that dioxin formation is
also influenced by other factors. This does not, however, obviate the basrc
dependency of dloxm formation on chlorme input.

s« Thereisno sound, scientiﬂc basis for estimating dioxin emissions from the
proposed chemical agent incineration facility. However, due to.the greater
chlorine input to this facility, daoxsn formation and, consequent[y, dioxin _
emissions, can be expected to be consrderably greater than those of. srmllar
facilities burmng natural gas only. :

e Since the chlorine content of HD (mustard) is almest ictentiCai to that of -
polyvinyl chloride (PVC) plastic, this agent is an excellent source of the
chlarine necessary for dioxin formation.

« Emissions of unburned agent, dioxins and other products of incomplete
combustion (PICs) can be expected to be higher during system startups,
shutdowns and upsets than during normal operations. Chemicals that are
similar, both structurally and toxicalogically, to the dioxins can be expected
to occur as PICs during the incineration of the chemical agents and related
-materials.
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e The primary method for reducing and/or eliminating dioxin formation in
combustion systems is by excluding chlorine-containing materials from
combustor feedstocks. Otherwise, there are several abatement techniques
and technologies that are currently in use at waste incineration facilities.
However, the performance of such measures can be highly variabie.

+ One additional issue of considerable importance is the evaluation of
incinerator performance, as determined by measuring agent input to the
incineraters and agent emissions in stack gases. According to reporis of -
incinerator tests at the Tooele Depat, the method for sampling and analyzing
agent in stack emissions suffers from functional difficulties that result in gross
underestimations of the quantities of active agent emitted in stack gases.
This suggests both that the method has not yet been validated but also that
any incinerator performance evaluaticns based on data from this method of
sampling and analysis have overestimated the incinerater destruction and
removal efficiency (DRE) with agent.

If there are further questions regarding this report, or we can provide any further
information for your deliberations, please contact us at any time.

Sincerely yours,

S

Pat Costner
Senior Scientist




" GREENPEACE

RESPONSE TO QUESTIONS FROM
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY |
ON ISSUES RELATED TO |
~ INCINERATION OF CHEMICAL WARFARE AGENTS

By Pat Costner
Greenpeace International
Science Unit
13 May 1997

QUESTION #1: “The DEQ has received technical information indicating that _
sulfur is an_inhibitor to the formation of dioxins. Does sulfur act as an inhibitor to
the formation of dioxins and will the sulfur present in mustard (HD) act as an
-inhibitor for dioxin formation in the proposed incineration processfor the UAD
;ncmerators '

1.0 Sulfur and Dioxin® Forrhation

Sulfur has been found to inhibit dioxin formation during combustion under
some conditions and to promote dioxin formation i in others. Two factors that
influence the impact of su[fur on dioxin formation are as follows:

. Source or mode of addition of the suifur; and
« Ratio of sulfur to chlorine in the feedstock .
1.1 Impact of Source and/or Route of Entry of Sulfur on Dioxin Formation

Ogawa et al. (1996) found that the source, or mode of addmon of sulfur,
influenced the extent to which dioxin formatlon was inhibited:’

“...[ Tlhe effect of dioxin reduction varied depending on the mode of suffur
addition... However, there are phenomena which can not yet be explained.
Further basic studies are necessary for reduction of dioxin in the combustor.”

Specifically, Ogawa et al. (1996) found that the extent to which dioxin
formation was inhibited differed, depending on whether the sulfur was added as
gaseous sulfur dioxide or as elemental sulfur incorporated into the feedstock, or
whether the sulfur was indigenous to the feedstock. :

®  The terms "dioxin” and “dioxins” include all polychlonnated dibenzo-p-dioxins (PCDDs) and
dibenzofurans (PCDFs)




1.2 lmpaot of the Ratio of Sulfur to Chlonne on Dioxin Formation

Raghunathan and Gullett (1996) found the addltion of sulfur to increase
dloxm formation when the sulfur to chlorine ratio (S/Cl molar ratio) was low and
to inhibit formation at higher S/Cl ratios. For example, during the combustion of
coal, municipatl combustor flyash and hydrogen chloride with added sulfur
dlox:de dioxin formation continued to increase as S/Cl ratios were raised from
0.40 to 0.71.- A significant decrease in dioxin formation occurred only when the
S/Cl ratio reached 1.15. In addition, these researchers raised the possibility that
reductions in dioxin formation were due in some part to the formatlon of the '
sulfur analogues of the d[oxms

-“...[OJur work also shows that a coal combustion environment, especially
when combined with MWC conditions, can in fact increase PCDD and PCDF
yield if S/CI ratio is not sufficiently high...This werk does not address the

- possibility that the presence of S can affect the PCDD and PCDF .
formation...by forming polychlorodibenzothiophenes (PCDTs) and
polychlorothranthrenes (PCTAs), and S analogs of PCDD and PCDF 7

The sulfur analogues of. dloxms PCDTs and PCTAs, have been |dentrfred
in lnc:r_nerator emissions and residues as well as in the surrounding
environment® * Since they are similar to dioxins, not only structurally but also
toxicologically, a USEPA work group has recommended that risk assessments
for hazardous waste incinerators address these chemicals as well as other sulfur
and. nrtrogen heterocyclics that oceur as praducts of lnoomplete combustion
(PICs)

-

1.3 Suffur ancl Chlorlne Content of Feedstocks for Chemlcal Agent Incinerators

"Sulfur is part of the molecular structure of both HD (also known as
mustard) and VX. HD also contains 7.38 percent free sulfur, while VX contains
sulfur in the forms of free mercaptan (1 percent), sulfurlc acid (0.3 percent), and
free sulfur (0 14 percent). GB contalns no sulfur.®

Small amounts of sulfur, in the forms of antlmony sulfide, lead thlocyanate
and lead sulfocyanate, are found in the M55 rackets and other munitions’ w’moh
contain GB and VX at Umatilla Depot.®

Chlorine is part of the molecular- structure of only one agent, HD. The
chlorine content of pure HD, 44.6 percent by weight, is essentially identical to
that of consumer products made of PVC plastic.’ ~Such products are the primary
sources of chlorine in the feedstocks to municipal and medical waste -
incinerators, which have been identified by the U.S. Environmental Agency
(USEPA) as the sources of more than 80 percent of all identified dioxin




emissions.'® HD also contains chlorine i |n the form of hydrogen chlorlde (0 11
' percent) and ferric chloride (0.5 percent)."”

Although no chlorine is part of its molecular structure, GB contains
chlorine in the form of 0.1 percent hydrogen chloride.” There is apparently no
chiorine source associated with VX,

Additional sources of chlorine to the incinerators include the hypochiorite
solutions (described as “5 percent bleach”),” which are used for
decontamination purposes, primarily for VX and HD."* These solutions were fed
into the secondary combustion chamber of the liquid incinerator while agents
were burned at the Army’s Johnston Atoll Chemlcal Agent Disposal System .
(JACADS)." 19 - \

. HD has the molecular formula C4HsClS. Since sulfur has an atomic

" weight of 32 and that of chlorine is 35.45, HD has a S/C| molar ratio of 0.45.

" From.the study by Raghunathan and Gullett (1996), it appears likely that dioxin
formation will be promoted at this S/Cl ratio, rather than inhibited. VWhen
consideration is also given to chlorine-containing decontamination solutions as
well as the other sulfur sources, the S/Cl ratio of the entire feedstock, of which -
HD is one constituent, can be expected to be in the same general range as that
of HD alone.
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QUESTION #2. “Can dioxins be formed in a combustion process when chlorine
is not an ingredient in the waste feed {i.e., chlorine in trace amounts as
combustion ain? '

2.0 Chlorine and D'iox;'n Formation

Chlorine is part of the molecular structure of dioxins. Consequently, if no
chlorine is present during combustion, no dioxins can be formed.

2.1 .Chlorine in Ambient Air and Dioxin Formation

Ambient air, which is the usual source of combustlon air, typically carries
trace levels of chlorine in suspended particles of sea salt and industrial

pollutants (e.g., dioxins, PCBs and other organochlorines). As a consequence,
dioxins can be formed when ambient air is combusted. If ambient air is not
subjected to combustion, no dioxins will be generated from the alrborne chiorine,
Moreover, studies of archlved soil and, vegetatlon ® lake sediments,"” and-
mummified human remains'® indicate that, prior to industrial production and use
of elemental chlorine and the subsequent dispersal and disposal by combustion
of related products and by-products, combustion processes involving ambient air
produced little if any dioxins, even in circumstances where entrained sea salit
partlcles could be expected to be high.

In short, no dioxins will be formed if no chlorine is present during
combustion. No dioxins will be formed from the trace amounts of chlorine in
~ ambient air if it is not combusted. When unpoliuted air is combusted, ilttle if any
dioxins are formed. : -

2.2 The Relat:onshlp Between Chlorine Input to Combustors and Dioxin Output ,
An Overwew ' | ' :
" Laboratory and pilot scale studles have shown increased chlorine in
combUstor feedstocks leads to higher dioxin output, 92212, 2%,24,25,28
Contrary to some assertions, positive correlation between chlorlne input and
dioxin emissions has also been well-documented in studies of full-scale
combustors.? #2303, %2 jhdeed, a recent review of one study of full-scale
combustars, Rigo et al. (1995),® has disclosed that the authors of this study
actually found but did not report a predominance of positive correlation.*

In other words, studies with full-scale combustors and those with
laboratory and pilot scale systems show general agreement that increased
chlorine input leads to higher dioxin output. Consequently, as pointed out by an
advisory group for the U.K. Depariment of the Environment, avoiding chlorine
input is the primary means whereby dioxin output from incinerators can be
minimized. %




“One of the more obvious primary ways of minimizing TOMPS [toxic
organic micropollutants, e.g., dioxins] in incinerators and in other thermal
processes is fo try to avoid (or reduce) TOMPs, their precursors or
fundamental species (such as chlorine or bromine) being included in the
feedstock.”

2.3 Dioxin Output at the Army’s Johnston Atoll Chemical Agent Disposal System

In evaluating the data describing dioxin releases from the JACADS
incinerators, it is important to note the followmg charactenzatlon glven ina
report for USEF’A %

“[Tlhe issue of products of incomplete combustlon (PICs} was notan actlve
area of concern for the trial burn at JACADS.” -

. Due to numerous. problems dunng trial and test burns at JACADS as well
as lack of essential data, the total dioxin output from the JACADS incinerator
during the various tests cannot be quantified. Likewise, the reported dioxin
concentrations in incinerator emissions cannot be regarded as quantztatlvely
accurate

One of the most obvious features of the dioxin emission data from
JACADS is their extreme variability. As shown in Table 1 of the report by Dr.
lisa, only the tests of GB in the' dunnage furnace (DUN) show an acceptable
level of certainty.”” However, as explained in Section 2.4 describing the
limitations of the method used for stack sampling and analysis, dioxin emission
data are inherently highly variable. For example, data gathered during series of .
tests at one incinerator in which analyses were carried out by one laboratory
showed an uncertainty of +/-30 percent.”® In another study, replicate
' measurements of dioxin emissions varied by as much as three orders of
magmtude

The dioxin emission data from JACADS are most useful, however in a
qual;tatlve sense: They demonstrate that dioxins were generated and released .
during the combustion of all agents in all incinerators. The occurrence of
surprisingly high dioxin concentrations in ash and slag attest to the likelihood
that dioxin concentrations in stack emisslons may have been uhderestimated

For example only low concentratlons of dioxins, e.g., a maximum of 1.5
nanograms per cubic meter,® were measured in stack emissions during tests
with HD in the metal parts furnace. However, the ash residue in the ton
containers in which the HD was conveyed into the metal parts furnace carried




dioxin concentrations ranging from 2,000 to more than 16,000 nanograms TEQ'
‘per kilogram (ng TEQ/kg). The slag generated when HD was burned in the
liquid incinerator was found to have a dioxin concentration of 287 ng TEQ/kg."
In both cases, dioxin concentrations in these solid residues far exceeded the 0.4
ng TEQ/Kg limit set by the U.S. Environmental Protection Agency for delisting
such residues so that they could be placed in hazardous waste landfills.*

While some of the difficulties with the JACADS dioxin emission data can

be attributed to the general limitation of the method used for sampling and
analysis, others are specific to the JACADS operations. During some of the trial

burns, the Army failed to follow USEPA protocols and procedures for sampling
and analysis of dioxins in stack emissions. For example, in the trial burn with
GB in the liquid incinerator, dioxin analyses failed to meet quality
~assurance/quality control standards suggesting that reported d1ox1n
caencentrations were biased iow

Moreover, analyses were not ‘conducted according to USEPA guidance:
Rather than analyzing for the 2,3,7,8-substituted congeners that are of greatest
toxicological concern and are essential for risk assessments, only the
homologue groups were reported (tetra-, penta-, hexa-, hepta-, and
octachlorodibenzo-p-dioxins and -dibenzofurans). “ Since this’ type of analysis
generally has higher detection limits, i.e., is less sensitive, the results can be
expected to be biased low. : ' ‘

2.4 Limitations of Sampling arid Analysis of Dioxins in Stack Gases

. The values thaf have beea reported for dioxin concentrations in stack .
gases at JACADS and other combustion systems are only as reliable and
~accurate as the sampi;ng and analysis procedures '

Commenting on the difficulties OT sampling combustor stacks, Janssens et
al. (1992) noted “the possibility of serious artifacts occurring in situ during the:
sampling of the hot effluent.” Comparing sample collection with analysis, they
concluded as follows:** ‘

“Much larger errors can be made during the sample colfection in the stacks
of incinerators.” ‘

Funcke et al. (1992) warned that “possible non- homogeneltles in the flue
gas channel have to be taken into consideration.”*™ Fangmark et al. (1990)

' “TEQs" are toxic equivalents of the most potent of the dioxins, 2,3,7,8-tetrachlorcdibenzo-p-
diioxin (2,3,7,8-TCDD). TEQs are derived by summing the products obtained by multiplying the
concentrations of aach of the 17 individual PCDD/Fs of greatest toxicological concem by the
toxic equivalency factor {TEF) that is asagned to each one, based on its potency relative to that
of 2,37 8—TCDD




observed, ‘It is hot unusual fo accept a Jower degree of precision during
sampling compared to the analytical precision, though weaknesses in sampling
methodology and sampling strategy could spoil the relevance of many results. #

The same method for sampling and analyzing dioxin emissions at
JACADS, USEPA Method 23, is used for all trial burns and compliance tests in
the U.S. USEPA Method 23 has numerous shortcomings. Some are less
serious, external issues that can be resolved by external measures. For
example, the complexity of the sampling train makes it difficult to assemble and
to operate correct[y, leading operating personnel to deviate from approved
procedures

Others, such as those that are intrinsic to the method, are less easily
resolved. When USEPA scientists assessed the predecessor to Method 23,
Modified Method 5 (MMS5), they measured the recovery of dioxin congeners that

‘were introduced through both static and dynamic spiking. For dynamic spiking,
isotopic dioxin congeners were injected into the front end of a sampling train
while combustor gases were sampled. With a lab-scale combustor, MM5 had
recoveries of dynamically spiked congeners ranging from 50 to 99 percent.
However, at full-scale incinerator, “recovery of the dynamic spikes had an overaﬂ!‘.
average of 21% and were moderately variable. n49

During the same study, USEPA also pursued methods for improving spike
recoveries and, thus, the overall accuracy and precision of the method.. For ‘
example, the overall recovery of dynamically spiked isotopic dioxin congeners
was increased to 26 percent by extracting sample filters with benzene rather
than the dichloromethiane specified in the method. Considerably greater
improvements were noted when the back-half glassware of the MM5 sampling
train was coated with a thin layer of a special grease. At the full-scale .
incinerator, rinsing the coated back-half glassware with toluene resulted in
recoveries ranging from 62.9 to 107 percent although prec13|on was relatwe[y

poor..

When USEPA officially replaced MM5 with Method 23 in 1991, the -
Agency did not incorporate the changes that had led to markedly higher
recoveries during dynamic spiking, albeit with poor precision. " Since the only
substantive difference between MM5 and Methad 23 is the substitution of

_toluene for dichloromethane during extraction, the overall recovery of Method 23
can be expected to 'be at or near the 26 percerit achieved with MM5. However,
no similar analysis of dynamic splksng recoveries has been reported for Method
23.

USEPA Method 23 uses XAD resin as the adsorbent for PCDD/Fs,
Takeshita et al. (1995) recently identified three “confroversial problems in the




appltcat;on ofXAD 2 resin as an adsorbent for the sampling of PCDD/F in flue
gas”in USEPA Method 235"

» “One of the most important problems is the efficiency in trapping PCDD/F,
especially in gaseous form.” The limited adsorbency of the XAD-2 resin
requires a backup system downstream from the resin column.

« Method 23 specifies that a condenser is placed immediately upstream from
the resin column: “...[W]ater condensed by the cooler may cover the XAD-2
resin nonuniformly, occasionally resulting in partial routing of flue gas in the
column. Under such a condition, flue gas introduced into the system would
preferentially pass through the dry XAD-2 resin, avoiding the wet area with

' hfgher air. resistance, resulz‘mg in mcomplete frappmg of PCDD/F in the flue
gas -

 “Since the XAD-2 resin after sampling may be moist, this would disturb the
extraction of PCDD/F from the resin by nonpolar solvents. In addition, the
- XAD-2 resin generally contains several monomers of the resin raw
materials...that would be simultaneously extracted in the separation of
PCDD/F.. and they may disturb the analysis of PCDD/F by gas
chromatograph y/low resolution mass spectrometry.”

Another recent study mvolvmg USEPA Method 23 raises the possmmty

~ that dioxin concentrations measured using this method may vary according to
the concentrations of HCl in stack gases. Tan and Liem (1996) reported _that
higher HCI in stack gases resulted in lower recoveries of certain semi-volatiles
by desorbing them from the XAD-2 resin during sampling. Atiow HCI
concentrations, such as those commoniy found after acid gas scrubbers, -
‘recovery efficiencies for all chiorophenols averaged 95 percent. At higher HCI
levels, recovery of less chlorinated species, such as 4-chiorophenol, was as low
as 16 percent. More highly chlorinated species were less affected, thh
pentachlorophenol recoveries as high as 89 percent 2

The quantification of dioxin in combustor gases, as has been made
obvious by the preceding discussion, is succinctly described by Unsworth et al.
(1995) as follows:*

“There are no standard repeatability or reproducibility values available for
dioxin concentration in flue gases — significant potential sources of error
occur in both the sampling and analysis procedures.”

25 Avallablhty of Metals for Catalyzing Dioxin Formatlon During the ]ncmeratlon
of Chemical Agents and Related Materials :




The presence in incinerator feedstocks, flue gases, and incinerator
hardware of many metals - e.g., cadmium, cobalt, copper, iron, lead, nickel, and
zinc — has been correlated with dioxin formation™ ' Indeed, the relationship
between metals and dioxin format[on has been summarized by Acharya et al.

(‘1 991) as follows:™

“Any of the multiplicity of trace metals present may act as a catalyst

The chemical agents themselves carry an ample supp[y of metals suitable
for catalyzmg dioxin formation, as shown below: ~ :

Metal Content of Chemical Agents”

Agent Metal Concentration, Percent

GB Aluminum - 0.2
- " lron . 0.1
Nickel S 0.0025
Copper . 0.0004
VX . lron ’ 0.05
‘ ‘Aluminum : - 0.01 -
~ Nickel .' 0.0025
HD ' Iron (as'iron chloride) =~ 0.5
: Aluminum - ' 0.01
Nickel ' - 0.0025
Copper . ©.0.0004

Metals - e.g., antimony, barium, lead and magnesium — are also found in
various forms in the exploswes and propeliants contained in the munitions )
destined for incineration.® The ready:availability of metals during the
incineration of chemical agents is evidenced by the occurrence in stack gases of
the JACADS metal parts furnace during the HD trial burn. Some of these metals
were present in the stack gases at concentrations as high as 200 micrograms
per dry standard cubic meter.® In summary, there is ready availability of an
ample supply of metals for catalyzing dioxin formation during the combustion of
chemical agents and related materials. Indeed, the release of metals in stack
gases and other residues would appear to be a cause for concern.
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QUESTION # 3’ “Because the UAD incinerators are natural gas fired, would one
expect other natural gas fired combustion facilities such as the Co-Gen facilities
in the area, to form dioxin if chlorine was not a key component? If so, at what
mass emission rate would dioxin be produced? ' '

3.0 Dioxin 'Output- from Other Sources

‘As discussed earlier, the input of any amount of chlorine into any
combustion process can result in dioxin formation. Consequently, the natural
gas fired combustion facilities in question are potential dioxin sources.
However, since dioxin formation is affected by many other factors, e.g.,
combustor design and operation, air poliution control systems, it is not possible
to predict the mass emission rates of dioxin from such facilities.

It is important to note, however, that a group of eminent scientists,
including several from USEPA, has concluded that the average dioxin levels in
the bodies of average U.S. m’nzens are at or near thase levels at which health
effects are known to occur.® As a consequence, the introduction of additional
dioxin sources should be avoided, since this can only result in further insult to-
the health of populations that are already at risk.
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QUESTION #4: “How would the dioxin mass emission rate for the UAD
incinerators while operating on natural gas compare to when mustard (HD) is
introduced into the incinerators versus not introduced into the incinerators?
‘What is the dioxin reduction for the UAD incinerators if HD js not burned? In
calculating the dioxin emission, the calculations should include start up, shut
. down, normal operations, and upset conditions.” ‘

4.0 Dioxin Output of UAD Incinerators

Given the positive relationship between chlorine input and dioxin
emissions from combustors, the dioxin mass emission rate for the UAD
incineratars should be markedly lower when only natural gas is burned than
when both natural gas and HD are burned, since chlorine input would be far
lower. As discussed earfier, during normal operations, the UAD incinerator -
feedstocks will also include other chlorine sources, such as hypochlorite _
decontamination solution. In summary, chlorine input and, consequently, dioxin
output can be expected to be highest during the incineration of HD and related
materials, somewhat lower for GB (which contains 0.11 percent by weight of
hydrogen chloride) and related materials, lower still for VX and related materials,
and lowest for natural gas only. ‘

tn add_mon to chiorine mput, many other factors influence both total dioxin
output and dioxin emissions in stack gases, e.g., incinerator design, feedstock
characteristics, flue gas temperature, flue gas moisture, etc. it is also ;mportant
to note that “different facilities behave in dissimilar manners.”®' In summary,
there is no scientific basis for relying on output or emission data from other
facilities, including JACADS, for making quantltatlve estimates of d;oxm releases
from the UAD incinerators. :

4.1 Dioxin Emié‘.sions During Startups, ,Shutdowhs and Upsets

~ USEPA describes the issue of estlmatlng emlssmns durmg combustor ,

R startups, shutdowns and upsets as follows:®

“One of the more difficult aspects in deriving pollutant emission rates from .
incineration sources is the accounting for temporary emissions that may
occur as a result of startup and shutdown in operations, malfunctions or
perturbations in the combustion process or changes in the removal efficiency
of the air pollutlon control equipment.”

-~ During emergency operating conditions, USEPA recommends that dioxin
emissions be assumed “to be 100 times higher during a 1 hr.-period.”® For poor
operating conditions, USEPA suggests following the recommendations of the
California Air Resources Board (CARB) that stack emissions be estimated as ten
times higher than during normal operating conditions. CARB tests at one
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incinerator showed that dioxin emissions increased fifty times during upset
conditions.® :

In a national survey of hazardous waste incinerators, USEPA reported a
“significant number of automatic waste feed cutoffs at half of the hazardous
waste incinerators inspected.” The number of waste feed cutoffs reported
during a 30-day period varied from 0 to 13,325 (at a facility with faur -

- " incinerators), with an average, among 16 incinerators, of 38 waste feed cutoffs

per day per incinerator.

Each time the waste feed to an incinerator is interrupted, the incinerator
undergoes an “upset’, a deviation from optlmum operatlng conditions. USEPA’s
Science Advisory Board cautioned as follows:®

“Even relatively short-term operaﬁoh of incinerators in upset conditions can
- greatly increase the totaf.incinerator-emitted loadings to the environment.”

At S_ome incinerators, USEPA also found a high rate of opening

 emergency by-pass systems, whereby pollution control devices are by- passed'

and stack gases are vented directly to the emergency by-pass systems. During
a 6-month period, the number of times emergency by-passes were opened at the
facilities inspected ranged from 0 to 867 (at a facility with four incineratars), with
an average, among 12 lncmerators of 80 tlmes in6 months or approximately
once every three days : : -

o One of the objectlves of the shakedown peried is, of course, to rdentn‘y
and remedy problfems in design, construction and installation. Such problems
can be numerous, even with the most thoroughly executed plans and programs,
as evidenced by the Army's experience during the shakedown period for their
incineration of GB in the liquid incinerator (LIC) at JACADS. This facility was
shut down almost twice as often as it was operable because of such problems:
500 hours of operation weré accompanied by a total downtime of 929 hours.”

" Incinerator upsets were the primary factor [eading to the release of active
~ nerve agent into worker corridors on 32 occasions. Indeed, it can be argued that
the JACADS incineration facility suffered near-continucus upset conditions

~ during the shakedown period. This was evidenced by the triggering of an
average of 22 major process alarms per day (major process alarms are those
“that are so important that agent or spent decon processing is stopped”). The
cause of these alarms was described as follows:*

“The majority of these alarms were for high CO concentration in the [LIC]

secondary chamber exhaust gases. There was no significant change in the
- number of alarms throughout the campaign.”
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, The concentration in stack gases of carbon monoxide (CQO) is commonly
. used as a surrogate indicator of incinerator performance because high CO levels
increase during major upset conditions, which are also accompanied by high
emissions of products of incomplete combustion (PICs). le., high CO levels are
associated with high rates of PIC emissions. S

It is important to note that USEPA offered a strikingly novel interpretation
of the law on behalf of JACADS: the RCRA violations were redefined as only
exceedarices since hazardous feed was stopped after each violation. Le., if
the waste feed was stopped after the violation took piace, then the violation dId
not take place. The “exceedances” during the GB campaign of the LIC and
deactivation furnace system (DFS), as well as those of the dunnage incinerator
(DUN), are presented in the table below; "™

JACADS *RCRA Permit ExceedenpesNioIaﬁons (sic)”
Furmace ~ ltem Limit No.of.  No.of . No.of

Exceedances Exceedances  Violations
~ Outside Ops' During Ops

LIC - CO <200 ppm, 77 3 0
5 min . _ o
02 510 496 . 23 0
- percent ' ; o
DFS CO <200ppm 1688 - O B O
S 5min o - ,
02 6-14 299 - 12 0
- percent ' : :
DUN CO . <200ppm 166 ' . -
' f 5min : : '
02 814 - 180 - - -
percent ‘ :

These “exceedances” were explained as follows:”

* “It should be noted that examination of the circumstances of most of the
exceedances shows that virtually all were associated with transient
conditions in the furnace. Such conditions may arise, for example, from a
changeover from one fuel to another, introduction of agent into the furnace
with reduction of the standby fuel, or termination of agent feed with a fuel
increase; or operating component faifure.” '

' “Outside Ops” refers to exceedances that occurred while agent was not being processed;
“During Ops” refers to those that took place while agent was being processed.
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- In assessing the effects of incineratar operating conditions, Wallace
(1992) found as follows:™

“Emissions of CO and-THC [total hydrocarbons] vary markedly among the
different phases of the operating cycle. As expected, they are erratic during
startup. However, somewhat surprisingly, the emissions can be higher and
are generally more variable during burndown and cooldown than during
normal operations.” - -

In summary, due to increased emissions during startups, shakedowns,
cooldowns, upsets and poor operating conditions,-the cumulative emissions of
- dioxin and other PICs from the UAD incinerators can be expected to be
considerably higher than indicated by emissions during trial and test burns.
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QUESTION_#S.: ‘What is considered state of the art design technology for
preventing dioxin formation in a combustion process? What are the essential
design elements of a pollution abatement system for controlling dloxm emrssrons
from a combustlon process?”

5.0 Technologies for Preventing Dioxin Formation in Combustion Processes '

To prevent dioxin formation in combustion sources, chlorine input must be
eliminated. As yet, there are no technologies for preventing dioxin formation
‘once chlorine enters into combustion processes. This was acknowledged by
- many of the forty international experts on incineration who discussed the topic of
dioxin formation from combustion sources at the Dioxin Workshap on Formation
Processes and Sources, which was convened by USEPA in Chevy Chase, -
Maryland ‘November 18 20, 1996.

- Perhaps the most meamngfu! insight into the issue of dioxin abatement is
provided by the experiences gained during the efforts to brlng the most modern,
state-of-the-art commercial hazardous waste incinerator in the U.S., the WTI
facility in Fast Liverpool, Ohio, into compliance with dioxin emission guidelines.
USEPA established a group of experts to review and evaluate the efforts to
reduce d:oxan emissions at this facility. These experts found as follows

"It is pamfuﬂy clear that little effort had been extended by the technical
community to develop procedures fo provide reasonable estimates of the
combustion emissions.. :

The app’arent state-of-the-art design of this facility should have resufted'in
low emissions of these dioxins and furans. According to the March 1993
Trial Burn Results, however, emissions of PCDD/F were relatively high
(toxrcrty equivalents [TEQ] 20-64 ng Seconds i.e. greater than 30 ng
meters? PCDD/F) in spife of a two-point carbon injection system. Because
these emissions were a factor or 100 higher than that reported for typical
hazardous waste incinerators, a so-called enhanced carbon injection system
- was installed. -During a three day performance test of this new system in
August 1993, PCDD/F stack emissions ranged from 6 fo 39 ng m’
(arithmetic average: 13). . )

The procedures for estimating emissions under upset conditions is not well
developed...Short-term increases in incinerator emissions can result from
process upset conditions and accidents.

Fugitive emissions. The process of handling collected ash from the kiln
should be included in the estimation of fugitive emissions. ...Non-routine and
Fugitive Emissions. The group is very concerned that potential emissions
from non-routine conditions be considered as a major part of the risk
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assessment and not an afterthought. These may be the most rmportant
exposures and they should be fully evaluated.”

It is well known that both the magnitude of the dioxin output and its
pattern of distribution among stack emissions and other combustor residues are
influenced by numerous factors. For example, depending on the materials from
which they are constructed, wet scrubbers can either reduce or increase dioxins
in stack emissions and alter the PCDD/F profile, while adding to the dmxm and
in scrubber water and subsequent treatment residues, such as filter cake.”™
Other methods that reduce dioxin stack emissions may increase total dioxin
output, as has been observed with carbon injection.”
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Another ]mporfant Issue #6:

6.0 Detection and Quantification of Agent in Incinerator Stack Gases and
Implications for Evaiuations of Incinerator Performance

The state of knowledge of the mc:nerat]on of chemlcal agents has been
described in a USEPA report as foliows

“Little is known about the exact behavior. of these compounds [chemical
warfare agents] during combustion, or about the effect of large amounts of
these compounds on the performance of chemical agent incinerators.”

in this same report the lack of valldated stack sampling methods for the
chemical agents, GB and VX, was discussed: "

“‘No valfdated stack samplmg methods exist for chemical agents ... ; use of
the ACAMS as a substitute sampling method for stack gases was .
 necessitated'by this lack of a validated MM5 sampling method. AS$ MRI has
discovered, no validated stack sampling method is available for any of the
phosphate compounds ... There are no EPA stack sampling methods |
specifically developed for organophosphorus compounds.”

- “The ACAMS is essentially a field gas chromatograph/flame- photometric
detector that has been used to sample stack gases and has been used as
an indicator of agent or agent breakdown products in stack gases in the
absence of a validated EPA stack testmg method for any organophosphorus
compounds.”

The 'authors of this report stated explicitly that they w:aré not addressing
the issue of a valid method for sampling and analyzing HD in stack gases. -
However, no description of such a method and its validation has yet been found.

- Ddring all of the trial burns and test burns at JACADS, the concentrations
of agents in stack gases were determined by the use of a field instrument, the
ACAMS, rather than a validated sampling and analysis method.”" 7+ %+#
Consequently, the destruction and removal efficiencies (DREs) calculated for the
various mcmerators and agents cannot be regarded as accurate reliable or

valid.

. As of December 1996, the Army apparently still had no validated method
for sampling and analyzing the organophosphorus agents, GB and VX, in
incinerator stack gases, The release of agent GB in stack gases during test
burns at the chemical agent incineration facility at Tooele, Utah, in mid-
December, 1996 is documented in laboratory reports. However, the quantity of

- GB that was released from the stack remains unknown. The GB in the stack
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gases could not be quantified because the agent was either being destroyed
during the sampling process or cou]d not be removed from the adsorpt:on
medium for analysis, as follows :

“One thing to. note, the filters from the stack are either binding the GB fo the
filter or more likely destroying the GB upon contact. b

It is also important to note, particularly in relationship to the reported
emissions of dioxins and other products of incomplete combustion (PICs) during
the trial burns at JACADS, that the relative importance of identifying and
quantifying PICS during these efforts was described as fo'Hov_\.fss:83

" “[Tlhe issue of products of incomplete combustion (PICs) was not an acflve
area of concern for the trial burn at JA CADS ”

, In sqmmary, the JACADS trial burns were carried out in the absence of a
- valid method for detecting and quantifying agents in stack gases and, .
apparently, without giving appropriate priority to the detection and quantification
of dioxins and other PICs. The method currently in use at the Tooele .
incineration complexfor organophosphorus agents, GB and VX, evidently has
not been validated and, in any case, is not detecting and quantifying agent with
the precision and accuracy requisite for establishing incinerator performance,
e.g., the destruction and removal efficiencies for agents. As a consequence, the
evaluations of incinerator performance with chemical agents must be regarded
as suspect, since a key value, the quantification of agent in stack gases, was
determined by methods which have not been validated.
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Kristiina lisa

1544 N. Morningside Dr.
Atlanta, GA 30306

Ph. 404-885-9265 (home)
Ph. 404-894-0810 (work}
Fax 404-894-4778

Mr. Brett McKnight

OR DEQ

2146 NE 4" Street Suite 104
Bend, OR 97701

Fax 541-388-8283

Atlanta, June 2, 1997

Al the request of Oregen DEQ {May 27, 1997 in a phone call by Fredrick Moore and a fax the
same day by him) | have reviewsd Ms. Costrer's report "Response to Questions from Cregon
Department of Environmental Quallty on Issuies Related te Incineration of Chemical VWarfare
Agents” dated May 13, 1997,

The main conclusions from my review are the foilowing:

1) The claim that the presence of sulfur in the agents would likely increase dioxin emissicns
during incineration in the liquid incinerator is unfounded. The literature shows that, at all sulfur
te chiorine- ratios, dioxin emissions are decreased as sulfur is added when the fuel is natural
gas.

2) Fuli scale studies have shown no consistent dependency of dioxin emissions on the feed
chlerine content at high chlorine levels. In some facilities the dioxin emissions increase as the
feed chiorine content increases, in others they decrease. Overall there is no dependency of
dioxin emissions on the feed chlorine content at high levels of chlorine {order of percents).

3) The JADACS facility is the one that most closely resembles the UAD facility, and gives the best
available estimate for dioxin emissions from the UAD facility. In making the estimates the factor
that needs most to be taken inte account is the existence of carben bed fitters in the UAD
facility. The filters are expecied io reduce dioxin emissions, in particuiar during upset
conditions.

4) The measurements at JADACS do not support Ms. Costner's hypotheses that the ratio of
chiorine to sulfur in HD is such that it would increase dioxin emissions, and that dioxin
emissions are increased as input chlorine levels are increased. If this were true the dioxin
emissions would be higher during the incineration of HD than during the incineration of GB
This is because HD has a chlarine content of approximately four hundred times that of GB, and
enly HO contains sulfur, However, the dioxin emissions from the incineration of HOD and GB
were the same, :

5) The dioxin emissions prior to the carbon filters are expected to be higher during disturbances
than during normal operation. However, absorption beds operate so that the output
concentration is affected very Iittle by the inlet concentration, Thus the carbon beds provide a
safeguard against increases in stack dioxin emissions during disturbances,
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| have enclesed a more detailed review of Ms. Costner's report. If you have any questions regarding
my review, please, feel free to contact me.

Sincerely

Kristiina lisa
Assistant professer
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Review of Ms. Costher's report "Response to Questions from Oredon Department of
Environmental Quality on Issues Related to Incineration of Chemical Warfare Agents”
dated May 13, 1997. ‘

By Kristiina lisa on June 2, 1997

1.0 Sulfur and Dioxin Formation

1.1 Impact of Source and/or Route of Entry of Sulfur on Dioxin Formation

in the study by Okinawa et al. (1996} the addition of sulfur decreased dioxin emissions regardless
of the form in which sulfur was added even though the extent varied according to the source.

1.2 Impact of Ratio of Sulfur to Chlerine on Dioxin Formation

In the study by Raghunathan and Gullett {1998) dioxin emissions increased as the sulfur to
chlorine ratio was increased only for coal combustion and then only in the presence of municipal
solid waste combustor fly ash. No increases in dioxin concentrations were detected for natural gas
combustion. The |owest sulfur to chlorine ratio tested for natural gas combustion was 0.64. The
dioxin level was decreased by approximately an order of magnitude with this ratio. In the tests of
SC, addition to the combustion of PVC and saw dust by Okinawa ef al, (1996) there was a
decrease in dioxin concentrations at all sulfur to chlorine levels, including & ratio of 0.17,

In the UAD liquid incinerators the agents are going to be gaseous, and natural gas is going to be
used as fuel. No coal is added, nor any municipal waste ash. Surely the results that are most
applicable for the UAD liquid incineraters are those in which natural gas is used as a fuel, and
those in which the sulfur is added as SO,. Thus a decrease in dioxin emissions is expected due to
the sulfur In HD,

Even for coal combustion in other experdments by Gullett and Raghunathan (1996) somewhat
lower ratios than 1.15 were required for reduced dioxin emissicns, Ogawa et al. (1686) found that,
with the coal they used, a sulfur to chlorine ratio as low as 0.1 was sufficient for reducing dioxin
emissions by a factor of cne hundred. Further, Raghunathan and Guilett (1386) attribute the
increase in dioxin concentration to other factors that change as coal is added into the system, and
that these factors ouiweigh the inhibiting effect of sulfur,

1.3 Sulfur and Chiorine Content of Feedstocks of Chemical Agent Incinerators

The sulfur to shlorine molar ratio for HD is 0.69 when taking into account all the constituents in the
HD. For the molecular formula C,HsClLS the sulfur to chlorine molar ratic is 0.5, not 0.45 as
suggested by Ms. Costner. Molecular weights are nct needed when calculating molar ratios from
chemical formulas.

2.0 Chlorine and Dioxin Formation

2.1 Chlorine in Ambient Air and Dioxin formation

The report states that "When unpelluted air is combusted {actually used for combustion) little if any
dioxins are formed" but section 3.0 states that “the input of any amount of chlorine into any
combustion process can result in dioxin formation.” Thus some dioxins may be formed from the
¢hlorine In combustion air. Anather source of chlofine may be natural gas.
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2.2, The Relationship Between Chlorine Input to Combustors and Dioxin Output: An Overview.

FFull scale studies have shown bath negative and positive correlations of dioxin output to chlorine
input at high chlorine levels, i.e. the dioxin cutput has either increased or decreased as the chiorine
jevels have increased (Rigo et al., 1995, Wilson et al,, 1995). The conclusions are that there is no
general trend of dioxin emissions with chlorine content at high chlorine contents, and that cther
factors are far more important than the chlorine content of the feed, With feed chiorine contents of
C-10 %, the dioxin emisslons were 0.08-500, and with 45-65 % chlorine they were 0.4-20 ng/fdscm
(nano grams per dry standard cubic meters) corrected to 7 % Oz

| have not seen the review by Ms. Costner (reference 34 in Ms. Costners report) and can not
comment on that. ‘

2.3 Dioxin Quiput at the Army's Johnston Atoll Chemical Agent Disposail System

Table 1 of my earlier report to which Ms. Costner refers s reproduced here. The table shows the
measured dioxin concentrations . at the JADACS iests.

Tabie 1. Sum of the detected concentrations of dioxing (PCDD) and furans (PCDF) in ng/m® during
the experiments at Johnston Atoil. LIC refers to liquid incinerator, DFS to deactivation furnace
system, MPF to metal parts furnace, and DUN to dunnage furnace, Source; Appendix G (JADACS
Emission Test Summaries and ANCDF Emission Estimates) of the Final SRA, RCRA Part B, RA
No. 39-26-13539-95, Revision No. 1, 14 July 1993,

agent run 1 run 2 run 3 run 4 average
HD, LiC 0.1 0.04 0.09 0.33 0.14
VX LIC C.06 0 0 0 0.01
GB, LIC 0.13 .02 0.18 - 0.13
VX, DFS 0.64 0.31 0.1 3 0.26
HD, MPF 0.18 C.04 1.21 0.21 C.41
GB, DUN 7.25 6.97 4.02 7.66 6.47

Even though there is variation in the results, more than that dicxins were formed can cerainly be
concluded. Taking into account the high and low vaiues for each type of trial burns the following
qualitative conclusions can be made,

a) In the liquid incinerator tests the dioxin emission from VX incineration are the lowest, and the
emissions from GB and HD are higher and statistically they are the same.

k) The emissions from the dunnage incinerater are higher than the emissions from any other
source,

Ms. Costner comments that the detection limit for the method used at JADACS is possibly higher
than for the USEPA guideline method, and that due to this the results may be low. The higher
detection limit could affect the results with low dioxin levels {e.g. VX incineration) and those
emissions may have been higher than shown in the table. For the other conditions the effect of this
is negligible.

Ms. Costner further states that "For example, in the trial burn with GB in the liguid incinerator,
dioxin analyses failed to meet quality assurance/quality centrol standards, suggesting that reported
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dioxin concentrations were biased low." If this is true it has some implications for other conclusions
in the report (See saction 4.0.}

2.4 Limitations of Sampling and Analysis of Diexin in Stack Gases

Ms. Costner concludes that there is a systematic error in the method used at the JADACS tests
and in the US in general, ("...the overall recovery ¢an be expected to be at or near the 26 percent
achieved with MM5.") Based on this all measurements would be off by a factor of 4. This does not
change any conclusions regarding the relative importance of this facility as compared to other
combustion facilities, or the refative importance of dioxin emissions from the incineration of HD as
compared to the incineration of the cther agents.

2.5. Availability of Metals for Catalvzing Dioxin Farmation Puring the Incineration of Chemical
Agents and Related Materials

| agree with Ms. Costner's statement that the presence of metals in incinerators has been
correlated with dioxin emissions. This was pointed in my report as well. All the agents contain meatal
impurities. However, at the JADACS facility the average dioxin emissions were higher from the
deactivation furnace with VX, metals paris furnace with HD, and in particular from the dunnage
incinerator with GB than those from the incineration of HD or GB in the liquid incinerator. The
chlorine input to all of these furnaces was significantly lower than to the liquid Incinerator with HD
but the inputs to these furnaces contain significantly higher amounts of metals and other
impurities. Thus the trace amounts of metals present in the agents are far less important than other
factors.

4.0 Dioxin gutput of UAD incinerators

The report by Ms Costrer states that ... dioxin output can be expected to be highest during the
incineratiocn of HO and related materials, somewhat lower for GB, lower still for VX and related
material, and lowest for natural gas only.”

If one believes that there is a significant positive correlation belween input chlerine content and
outlet dioxin sencentration, and that sulfur in HG increases dioxin emissions, the expected outcome
is that the diexin output is "a iot’, not "samewnat” lower for GB than for HD. This would be because
the chiorine content of HD is approximately four hundred times that of GB, and because HD
contains sulfur whereas GB does not,

The results fram JADACS do not support the assumption that the dioxin outlet concentration is
lower for GB than for HD. The dioxin concentrations (whether taken as the sum of those actuzlly
measured, or as the sum of those measured plus the non-measured ones at the detectlon limit)
were essentially the same for HD and GB. This is clearly in contradiction with the conclusions in
Ms. Costner's report

In section 2.3 it was further suggested that the dioxin emissicns in the trial burn with GB in the
liquid incinerator were biased low. If this is the case, the dioxin emissions from the incineration of
GB are higher than those from HD incineration, not lower,

The measured results, on the other hand, are in suppart of my conclusion that the dioxin emissions
from the ircineration of HD and &8 are approximately the same. My conclusion was based on the
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assumptions that a) sulfur in HD reduces dioxin emissions, and b) at high chlarine levels there is
no carrelation between the chlerine input and dioxin emissions.

Another factor te be taken into account when estimating emissions from the UAD facility is that it
contains carbon filter beds, The facility at JADACS did not have those. When in cperation the
carbon beds are going to reduce the outlet dioxin concentration. The way adsorption beds operate
is that, as long as the beds are not saturated, the outlet concentration is reduced to the same level
regardless of the level of the centaminant in the stream that is fed to the adsorption bed.

Many factors influence both total dioxin cutput and dioxin emissions in stack gases, and different
facilities behave in different manners. However, the facility at JADACS is the one that maost closely
resembles the UAD facility, and from all the results of dioxin emissions those are the ones that
wollld form the best basls for estimating the dioxin emissicns levels before the carbon filters,

The dioxin emissions after the carbon filters are best estimated from results of using carbon filters.
Steinhaus and Birks (1996) reported the results for ten trials with carbon fitters. In all of them the
dioxin emissions were lgss than 0.08 ng/sdcm toxic equwalents of dicxing, and in seven less than
0.01 ng/dscm toxic equivalents. .

Even if one believes that the emissions from the UAD faciiity are widely different from those at
JADACS one could certainly use the results frem that facility to test one’s hypotheses. The results
frorn JADACS do not support the hypetheses that chicrine input increases dioxin emissions at high
chlerine levels, and that SCs increases dicxin emissions. In fact they refute those hypotheses.

4.1 Dioxin Emissicns During Startups, Shuldowns apd Upsets

The proposed UAD facility contains carbon filters that act as a safeguard for higher dioxin levels
during startups, shutdowns and upsets.

5.0 Technologies for Preventing Dioxin Formation in Combustion Processes

As compared to carbon injection carben beds ensure a significantly better contact between the flue
gases and the carbon. Further, they offer a safeguard against increased occntaminant
concentrations during upset conditions.
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Corvallis, October 29, 1996

Enclosed is a report containing my answers to the questions on dioxin formation in the
proposed Umatilla Chemical Demilitarization Facility. The questions were presented to me in

OREGON letters from the Department of Environmental Quality dated August 8, 1996 and September 6,
STATE i 1996, My findings can be summarized as:
UNIVERSITY =

: 1) Sulfur inhibits dioxin formation.

- . - " 2) Other factors are more important in setting dioxin emissions than the chlorine content in the

' feed.

3) The dioxin emissions from the proposed facility will be less than 1 ng/m’ during normal

operation and not significantly different than emissions from similar piants burning naturat

gas only.

The design of the incineraior is not important as {ong as proper combustion conditions are

maintained,

5} The most important feaures of a pollution abatement system for minimization of dioxin
emissions are rapid cooling of the flue gases and removal of dioxin by e.g. carbon filters.
Both of the methods are employed in the proposed facilily.

6) No other method offers better dioxin removal than activated carbon filters.

103 Gleeson Hall

Corvallis, Oregon
L2702

97331-2702 | 4)

If you have any questions regarding the report or wish further clarification of informaticn,
please, feel free to contact me, I apoicgize for being s0 slow in writing the report and wish that
it can be of assistance to you.

Sincerely

Kristiina Tisa
Assistant professor
Telephone
541.737.4791

Fax

341.737. 4600

CASTEAN REGION
QN T .




Answers to the four questions presented by the Department of Environmental
Quality in their request dated August 8, 1996 and additionally to the fifth question
presented in a separate letter dated September 6, 1996.

1. Sulfur and Dioxin Formation

a. The DEQ has received technical information indicating that sulfur is an
inhibitor to the formation of dioxins. Does sulfur act as an inhibitor to the
formation of dioxins and will the sulfur present in mustard (HD) act as an
inhibitor for dioxin formation in the proposed incineration process for the UAD
incinerators?

Yes, the presence of sulfur in sufficient quantities in a fuel inhibits dioxin formation, and
yes, sulfur in mustard is likely to act as an inhibitor for dioxin formation during its
incineration in the proposed plant.

The inhibiting effect of sulfur on the formation of dioxins has been confirmed by several
studies. /1-6/ Both laboratory and full scale plants experiments have shown that the
addition of sulfur decreases the formation of dioxins. The presence of sulfur in coal is
believed to be the reason for negligible dioxin emissions in coal combustion.

The form in which the sulfur has been added in the experiments has been sulfur dioxide
or sulfur in coal that has been added to municipal solid waste incinerators. During
combustion all sulfur regardless of source is oxidized to sulfur dioxide. Thus the sulfur in
the mustard gas will behave in exactly the same manner as sulfur dioxide added to the
incinerators in the tests or sulfur in coal and the results are applicable to combustion of
mustard in the incinerators.

Reductions in the formation of dioxin by factors of up to thousand have been measured.
With the addition of coal there seems to be a critical sulfur to chlorine molar ratio above
which the reduction is considerable but below which there is little reduction. With the
addition of sulfur dioxide, there seems to be reduction regardless of the sulfur to chlorine
ratio though the extent varies with the amount of sulfur added. In the tests with natural
gas combustion that seem most applicable to the incinerator proposed here, two levels of
sulfur to chlorine ratios were used: 0.64 and 1.34. At these levels the dioxin emissions
were less than one tenth of those that were obtained without any sulfur in the gases./4/ In
coal combustion tests the addition of sulfur dioxide to increase the sulfur to chlorine ratio
from (.36 to 0.78 decreased the dioxin and furan yields by a factor of ten. In another
study sulfur to chlorine ratios as low as 0.1 were sufficient to reduce dioxin
concentrations by a factor of one hundred./5/

The molar ratio of sulfur to chlorine in mustard agent HD is 0.69. It seems safe to assume
that the sulfur in mustard inhibits dioxin formation. Reductions in the amount of dioxins
by at feast a factor of ten could be expected.




2. Chlorine and Dioxin Formation
a. Can dioxins be formed in a combustion process when chlorine is not an
ingredient in the waste feed (i.e. chlorine in trace amounts as combustion air)?

Yes, any chlorine in the incinerator regardless of the source of the chlorine can contribute
to dioxin formation. Even trace amounts of chiorine can lead to dioxin formation.

Laboratory and pilot scale studies dane in well controlled conditions usually indicate that
increasing the amount of chlosine by e.g. addition of hydrogen chloride increases the
yield of dioxins/4,7-8/. Full scale studies on the other hand have failed to show any trends
with the chlorine concentration./8-10/

The discrepancy between the two findings can be explained by the extreme complexity of
the processes leading to dioxin formation, There are several routes for dioxin formation:
de novo synthesis in which carbdn in ash or soot reacts with chlorine to dioxin and
formation via precursor mechanism in which chlorinated products of incomplete
combustion are transformed to dioxins. Both may occur at short time scales in flight or
over extended periods on deposits and other surfaces. Both are affected by the presence
of several impurities.

Overall, factors other than the chlorine content are more important in setting the level of
dioxin emissions during 'gas combustion in an incinerator/11-12/ The form at which
chlorine is present in the flue gases is believed to influence dioxin formation more than
the total amount of chlorine in the gas phase: elemental chlorine is more reactive than
hydrogen chlorde for dioxin formation./13/ During gas combustion factors such as
sooting (formation-of small particles consisting mainly of carbon) may have a greater
impact on dioxin formation than the chlorine content/7,14/ Metals such as copper and
iron catalyze dioxin formation, and the presence of them in the flue gases greatly
increases dioxin formation. /15-17/ , ‘

In general the existing data on the effect of chlorine concentration can be concluded to
imply that at relatively high concentrations of chlorine in the feed, of the order of
percents, the dioxin emissions are independent of the chlorine content of the feed. At low
chlorine concentrations at otherwise identical conditions an increase in the chlorine
content may increase dioxin emissions. Factors other than the chlorine content have a
greater impact on the formation of dioxins aad it is impossible to predict dioxin
comcentrations-solety-based on the chlorine content of the feed.

It is important to bear in mind that the dioxin concentrations are so low that even minute
amounts of chlorine may lead to substantial dioxin formation if the conditions are right.
With a chlorine content of 1 ppb (0.0000C01 volume %) in the flue gases and 2
conversion of one percent of the chlorine to dioxins we could produce more than 5 n c,/rn
of dioxin.




b Because the* UAD incinerators .are natural gas fired, would one exPect other
natural gas fired combustion facilities such as the Co-Gen facilities in the area,
to form dioxin if chlorine was not a key component? If so at what mass emission
rate would dioxin be produced?

Yes, there may be formation of dioxins from the Co-Gen facilities due to trace impurities
of chlorine in the combustion air or the natural gas. However, without measurements it is
impossible to quantify the dioxin emissions. Generally, natural gas fired combustion’
facilities are deemed not to produce significant amounts of dioxins. Significant dioxin
emissions could be defined for example as emissions above 1 ng/m”. Measurements in
the literature have indicated, however, dioxin concentration well above 30 ng/m’ during
gas combustion without other chlorine sources except impurities in the fuel and
combustion air. These measurements come from small scale experimental facilities and
they are probably not applicable to large scale applications such as the Co-Gen facility.

c. How would the dioxin mass emission rate for the UAD incinerators while
operating on natural gas compare to when mustard (HD) is introduced into the
incinerators versus not introduced into the incinerators? What is the dioxin
reduction for the UAD incinerators if HD is not burned? In calculating the
dioxin emissions, the calculations should include: start up, shut down, normal
operations, and upset conditions.

Some increase in the dioxin emissions may occur when mustard is introduced in the
incinerator compared to the incineration of the nerve agent VX. However, the emissions
from the proposed system both with and without mustard addition are expected to be
below 1 ng/m> and thus it is impossible to give an estimate for the increase. The
emissions durmg start up or shut down or upset conditions are not either expected to
exceed 30 ng/m’.

Mustard contains 41 % chlorine by weight which makes it seem like a strong candidate
for dioxin formation. However, as stated in the answer for the first question it contains
sulfur at a sulfur to chlorine molar ratio of 0.46, and sulfur inhibits dioxin formation.
Based on studies in full scale plants there is no direct proportionality of dioxin formation
with the input chlorine concentration, at least at high concentrations. Further, dioxin
formation is normally greatly increased by the presence of certain metals, notably copper
and iron. The concentrations of these metals are relatively low in mustard. This would
make the dioxin emissions low when compared to e.g. incineration of municipal solid
waste at similar chlorine concentrations. Overall the expectation is that despite the high
chlorine content of mustard the dioxin emissions will be low.

The nerve agent GB contains 0.1 weight % hydrogen chloride as impurity. This makes
the amount of chlorine in GB about one four hundredth of that in mustard. However, GB
does not contain any significant amounts of sulfur. One way of comparing the emissions
during combustion of mustard or GB is to assume that the dioxin emissions are directly
proportional to the chlorine concentration untl up to 1 weight % and that above this




concentration the ‘dioxin emissions are independent of the input concentration. This
seems a reasonable assumption based on the data available. Further, based on the data
presented in the answer to the first question it is safe to assume that the sulfur in mustard
decreases the dicxin emissions by at least a factor of ten.- This would make the dioxin
emissions during combustion of mustard the same as during destruction of GB.

The nerve agent VX does not contain any significaat chiorine impurities. The chlorine
source during VX incineration is then.any trace impurity in the agent, natural gas or
combustion air. In addition VX contains sulfur, at about half the concentration of that in
mustard. These two factors make it likely that the dioxin emissions during destruction of
VX in the incinerator are lower than during destruction of mustard.

‘The dioxin emissions from the proposed plant could be best estimated based on the trial
burns at Johnston Atoll. Table 1 shows the reported dioxin and furan emissions during
different sets of trial bums. Included in the table are only values that were actually
detected. The results of the five sets with three to four experiments in each are shown.
The values for each run in the sets as well as the average for each set is given. '

Table 1. Sum of the detected concentrations of dioxins (PCDD) and furans (PCDF) in
ng/m3 Guring the experiments at Johnston Atoll. LIC refers to lignid incinerator, DES to
deactivation furnace system, MPF to metal parts furnace, and DUN to dunnage furnace.
Source: Appendix G (JADACS Emission Test Summaries and ANCDF Emission
Estimates) of the Final SRA, RCRA Part B, RA No. 39-26-1399-953, Revision No. 1, 14
July 1595,

agent .| runl _run 2 run 3 un 4 average
HD, LIC 0.1 0.04 0.09 0.33 0.14
VX, LIC 0.06 0 G 0 0.01
GB, LIC 0.13 02 0.18 - 0.13
VX, DES 0.64 0.31 0.1 0 0.26
HD, MPF 0.18 0.04 1.21 0.21 0.41
GB, DUN 7.25 6.97 4.02 166 . 6.47

The average emissions vary from 0.01 ng/m® for the liquid incinerator tests with VX to
6.5 ng/m’ for the dunnage furnace tests with GB. The liquid incinerator test runs show the
expected trends: higher and approximately equal emissions for mustard and GB and
lower emissions for VX, The comparatively high emissions from the deactivation furnace
with VX and the dunnage furnace with GB may seem surprising at first.

The source of chlorine in the VX experiments could be trace impurities in the combusticn
air or natural gas or the feed (energetics and small metals parts). Johnston Atoll is situated
in the Pacific Ocean at a relatively warm climate. This makes the air contain considerable
quantities of chlorine. This could raise the chlorine concentration to a level high enough
to explain the dioxin formation. The feed to the deactivation furnace contains metals, and
the flue gases contained higher concentrations of metals than those from the liquid




fumace. The presence of metals in the flue gases enhances dioxin formation. This may
easily explain the relatively high emisstons from the deactivation furnace.

Another interesting feature in the data for VX destruction in the deactivation furnace is
the decrease in dioxin concentration from experiment to experiment. It has been
demonstrated that contamination of incinerators by soot or metals affects dioxin
emissions and that the dioxin emissions may be slow to respond to changes in the feed
conditions, e.g. changes in sulfur concentration/7,18/ Response times of several days
have been reported. It is possible that there may have been some incident that had
rendered the furnace highly active for dioxin formation and that the activity was slowly
decreasing.

The GB that was added in the dunnage incineration test contains some chlorine. Thus the
chlorine sources are GB and impurities in air and natural gases plus possibly in the waste.
One difference between the dunnage furnace and the other incinerators is that the
pollution abatement system contains no quench tower for quickly cooling the flue gases.
Dioxin formation occurs at high rates only at temperatures in a relatively narrow range of
250-400°C. The longer residence times at these critical temperatures increases the
formation of dioxin. The flue gases contained higher concentrations of metals than those
in the liquid incinerator tests. In particular copper concentrations seem to have been high.
As stated for the emissions from VX destruction in the metals parts furnace, metals , in
particular copper, enhance the formation of dioxins. A further factor may be that the
material bumed in the dunnage incinerator includes wooden pallets and packing
materials. They form ash, and ash also promotes- the formation of dioxins. The
concentrations of volatile products of incomplete combustion were also somewhat higher
than those in the tests in the liquid incinerator. The combustion may not have been as
complete as in the liquid incinerator. GB does not contain sulfur that would have
inhibited dioxin formation. All of these factors contributed to the higher dioxin emissions
even though the chlorine content of GB is low compared to mustard and the amount of
the agent is smaller in the incinerator is smaller than in the liquid incinerator.

The data from the deactivation and dunnage furnaces clearly demonstrate that other
factors are more important for dioxin formation than the concentration of chlorine in the
feed.

The dioxin and furan emissions taking into account the detected amounts and undetected
ones at the detection limit were all below 7 ng/m’, and with the exception of the dunnage
fummace below 1.5 ng/m’.~Witlrthe addition of carbon filters the emissions from the
proposed Umatilla incinerator will be considerably lower than this. With the carbon
filters it is possible to decrease the dioxin emlssmns by several orders of maﬂmtude
Thus an estimate of actual emissions below 0.1 ng/m’ is reasonable and below 1 ng/m’
conservative.




The above applies o operation at normal considerations. The emissions during start-up,
shut-down or upset conditions could be higher. However, with the safety procedures
proposed for the plant I do not expect them to be exceed 30 ng/m” .

Some conditions that would increase the dioxin emissions include:

Improper combustion conditions in the incinerator. This would result in increased
formation of products of incomplete combustion. In extreme cases dioxins could be
formed in the incinerator. However, a more likely and greater effect of improper
combustion is increased soot formation-and the formation of precursors for dioxin
formation. The presence of excess amounts of soot greatly increases the formation of
dioxin. The proposed plant contains primary and secondary chambers or prmary
burners and afterburners for all incinerators to ensure proper combustion.

A good indicator for improper combustion conditicns 1S the carbon monoxide level in
the incinerator. If the carbon monoxide concentration exceeds 100 ppm in the
incinerators the agent feeds to the furnaces will be cut off. The agent feed will also be

cut.off if the oxygen concentration becomes lower than 3-%, or if the temperature

becomes lower than set values. Also if the combustion air pressure decreases below a
set limit, the incinerators will be shut down. All of these precautions should ensure
that proper combustion conditions are maintained and that there will not be increased
dioxin emissions. Even if there were improper combustion conditions, the carbon
filters still provide a buffer against increased concentrations of dioxin, and the dioxin
emissions are not expected to exceed 30 ng/m”.

Lack of cooling in the quench tower. If the cooling liquid flow to the quench towers

decreases or ceases, the temperature of the flue gases may remain high. This would

lead to increased exposure of the.gases to temperatures in the window 250-400°C
(480-750°F) that is critical for dioxin-formation and thus increase dioxin emissions.

All feed will stopped if the temperature of the gases leaving the quench tower exceed

250°F. This seems adequate for ensuring that no sustained temperatures above 480°F

will be encountered. The carbon filters still provide extra security, and the emissions

are not expected to exceed 30 ng/m’.

Unavailability of a carbon filter. If the carbon filters were not operational the dioxin
emissions would increase. In this case, the dioxin emissions are expected to be
comparable to those measured at Johnston Atoll and they would still be below the
limit 30 ng/m’. There are two spare carbon filters that are common to all of the
incineration units, This should be adequate for ensuring that the gases can be switched
over to one of them in case of an unavailability of a filter.

Formation of hot spots in the filter. The formation of hot spots may cause fires and
release of adsorbed dioxins from the filter. The carbon monoxide concentrations
before and after the carbon filters are measured and used as an indication of possible
hot spots in the filters. The carbon filters are also taken off line if the temperature of
the inlet gas exceeds 130°F.




All of the precautions seem ade%uate to ensure that the dioxin ermssmns during upset
conditions do not exceed 30 ng/m”. :

3. Combustion technology and dioxin.

a. What is considered state of the art design technology for preventing dioxin
formation in a combustion process?

Most of the dioxin formation occurs at the low temperatures downstream of the
combustion chambers at temperatures 250-400°C. Hence the incineration technology is
not nearly as crucial as the design of the pollution abatement system for formation of
dioxin. As long as conditions are maintained for destruction of the agents at the desired
level the design of the 1ncmerator in not crucial.

For proper combustion a sufficient residence time at high temperatures with good mixing
is required. Non-proper conditions increase the formation. of products of incomplete
combustion. This includes formation of precursors for dioxin formation or dioxin itself
though the latter is usually not of great importance. Further, improper combustion
produces soot. The formation of dioxins increases considerably when the combustion
produces higher amounrs of soot.

4. Pollution Control Technology and Dioxin

a. What are the essential design elements of a pollution abatement system for
- controlling dioxin emissions from a combustion process?

The essential elements of a poltution abatement system for controlling dioxin emissions
from combustion processes are: a) rapid ‘cooling of the gases in a quench system to
prevent dioxin formation and b) adsorption of dioxin once it has been formed. Both of
these processes are employed here, the former as quench towers for the liquid
incinerators, deactivations furnaces and metal parts furnaces and the latter as the carbon
filters for all of the systems. Due to the low concentration of the agents in the dunnage
furnace the dioxin emissions are expected to be lower than from the other furnaces, and
no quench cooling 1s provided for this stream.

In principle there are two different ways of addressing the minimizattomr of dioxin
emissions. The first is to prevent the formation of dioxin and the second is destruction or
removal of dioxin once it has been formed.

The formation of dioxin occurs in a relatively narrow temperature window of 250-400°C.
Above 400°C and below 250°C the net rates of dioxin formation are negligible. The
minimization of the exposure to these temperatures is one of the most efficient methods
of preventing dioxin formation. By this method the formation of dioxins is easily




decreased by factors of ten to hundred./19/ Other suggested methods for the prevention of
dioxin formation include the removal of precursors of dioxin formation. An example is
the removal of hydrogen chloride by use of limmestone./20/

The addition of compounds containing sulfur to inhibit dioxin formation has been
suggested and demonstrated as well. Good results have been obtained with the addition of.
high sulfur coal or lignite to municipal solid waste incinerators /3/ Mustard and the agent
VX have high sulfur contents and sulfur is naturally present in the incinerators in these
cases.

Several methods.have been developed for removal of dioxin. Activated carbon is the most
common candidate for adsorption of dioxin. The injection of activated carbon as a final
step to remove dioxin emissions after scrubbers is used extensively in Europe. In this
method activated carbon or a mixture of carben with limestone is injected into flue gases
after scrubbers or other flue gas cleaning equipment. The carbon is then captured in fabric
filters. Some of the removal of the dicxin occurs in flight on the activated carbon
. particles, the rest on the activated carbon collected on the filters. Removal efficiencies of
more than 95 % and emissions below 3 ng/m’ are easily achieved. -

~ Another way of using activated carbon for the capture of dioxin are static or dynamic
carbon filter beds. The flue gases are led through beds of activated carbon and dioxin and
other impurities are adsorbed onto the carbon granules. This is the method chosen for the
Umatilla facility. The efficiency of the carbon filters depends on the guality of the
activated carbon. With a proper selection of this very high reduction efficiencies can be
obtained. The efficiency of activated carbon filters is unsurpassed by other methods. An
activated carbon filter used in the incineration of solid radioactive waste in Germany was
reported to decrease the dioxin emissions by factors ranging from 250 to 5700 with an
average- reduction by a factor of 1700 in nine tests/23/. These correspond to reduction
efficiencies of 99.6 to 99.98 %. '

The activated carbon filters have two distinct advantages. The use of activated carbon in
method gives the ability to simultaneously reduce the concentrations of other pollutants
as well. Thus they offer added security against accidental releases of the agents or other
products of incomplete combustion. Another benefit of using carbon filters is that they
contain large quantities of the filter bed materal. This offers buffering capacity in cases
of accidental high concentrations of pollutants, whether they are dioxins or agents. This
feature is unique to the carbon beds.

The use of activated carbon together with limestone in the equipment for sulfur dioxide
removal has been proposed. The ability of dry, semi-dry and wet processes to reduce the
toxic equivalent to values of less than 0.1 ng/m® has been demonstrated in Europe./21/ A
disadvantage of these methods is that'the wastes are mixtures of the carbon that has been
contaminated by dioxins and other pollutants together with the limestone and possibly ash
from the combustion process. The disposal of the waste mixture creates a problem.




Mixtures of sodwmbmarbonate and carbon have been used as well i in tha dry method with
good success./22/

Several other methods for the reduction of dioxin emissions are being developed./24/An
example is the application of selective catalytic reduction for oxidation of dioxin. The
_selective catalytic reduction is used for nitrogen oxides removal. High destruction
efficiencies can be obtained if the temperature in the catalyst is high enough. /21,25/
Other catalysts for dioxin oxidaticn are being developed as well.

In many cases the methods of reducing the amount of dioxin formation may be sufficient
for achieving low dioxin concentrations. With high dioxin emissions, removal or
destruction of dioxin is needed as well.

5. Design of the carbon filters and best available control technology. My épinion on
the pollution abatement system (PAS) carbon filter design and comment as to the
carbon filter system applicability as being the best available technology for
incineration design was asked. s

As expressed in the answer to the fourth question, activated carbon filters together with
rapid quenching of the flue gases is the most efficient methods of reducing dioxin
emissions. No other method seems to be able to offer higher reduction efficiencies. The
carben fiiters have the advantage of being able to reduce concentrations of other
pollutants as well and of offering added security against accidental high releases during
upset conditions. '

The use of carbon filters contains some risks. There is a possibility for the formation of
local hot spots that could lead to fires and release of the adsorbed compounds from the
carbon. Also, condensation of water in the filters might render the filters unusable. The
preventive actions proposed for the carbor filters at the Umatilla facility seem adequate
for reducing the risks associated with the use of the carbon filters.
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Title:
Petition for Reconsideration: Umatilla Chemical Demilitarization Facility Permits

Summary:

On February 12, 1997, the Commission and the Department issued a hazardous waste treatment
and storage permit and an air contaminant discharge permit to the United States Army for the
construction and operation of a hazardous waste incineration facility at the Umatilla Chemical
Depot. In accordance with ORS 183.484(2), the Commission received a Petition for
Reconsideration filed by the Sierra Club, G.A.S.P. (a local organization), and the Oregon Wildlife
Federation on April 14, 1997.

In accordance with the Statute, if the Commission does not otherwise act, the Petition with respect
to the hazardous waste permit shall be deemed denied on the 60th day after April 14, 1997 (i.e.,
June 13, 1997). With respect to the air contaminant discharge permit, the Petition is in the
jurisdiction of the Department, even though the Petition was served only to the Commission.

Department Recommendation:

The Department recommends that the Commission deny the Petition for Reconsideration
regarding the hazardous waste permit and determine that it has no jurisdiction regarding the
portion of the Petition relating to the air permit and transfer that matter to the Director for

disposition.
Sue Oliver EW%M’E&
Report Author PJ;%Division Administrator

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
{503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quality Memorandum

Date: May 8, 1997

To: Environmental Quality Commission
From: Langdon Marsh, Director
Subject: Agenda Item [C], EQC Meeting June 6, 1997

Petition for Reconsideration: Umatilla Chemical Demilitarization Facility Permits

Statement of Purpose

The purpose of this staff report is to present to the Environmental Quality Commission
(Commission) the results of the Department’s review of the Petition for Reconsideration (Petition)
filed on April 14, 1997, and the Department’s recommendation for disposition of this Petition.

Background

On February 12, 1997, the Commission and the Department issued a hazardous waste
treatment and storage permit (OR6 213 820 917) and an air contaminant discharge permit (25-
0024) to the United States Army for the construction and operation of a hazardous waste
incineration facility to be located at the Umatilla Chemical Depot. The Umatilla Chemical
Demilitarization Facility (UMCDF) will be used to destroy the chemical weapons stored at the
Depot. On April 14, 1997, the Commission received a Petition for Reconsideration filed by the
Sierra Club, G.A.S.P., and the Oregon Wildlife Federation (Petitioners).

Authority of the Commission and Department with Respect to the Issue

Oregon Revised Statute 183.484(2) allows for the filing of a petition for reconsideration of
a final order in other than a contested case with the agency within 60 days after the date of the
order.

The Petition was filed before the Commission to reconsider both the hazardous waste and
air contaminant discharge permits. The air contaminant discharge permit was solely issued by the
Department, and therefore a petition for reconsideration would be correctly brought before the
Department. The Department is treating the Petition as being brought before the Department in
matters of the air contaminant discharge permit.
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Alternatives and Evaluation

The Commission and Department may grant or deny the petiﬁon by summary order.- If the
Commission and Department takes no action within 60 days (in this-case, by June-14, 1997) the
petition shall be deemed denied in accordance with Oregon Revised Statute 183.484(2). - -

Summary of Public Input Qpportunity

The public comment period for the draft hazardous waste and air contaminant discharge *
permits was held open for over seven months (April 5, 1996 through November 16, 1996). The
Department has not solicited public comment on the Petition for Reconsideration filed on April 14,
1997, although the Department did send a notification to persons on the Umatilla mailing list that
the matter was to be considered by the Commission on June 6, 1997.

Discussion and Conclusions

The Petition {Attachment A, Section IV(A), IV(B), and IV(C)} asks that the Commission
void its approval of the hazardous waste permit because the Petitioners claim that the permittee has
no intention of constructing the carbon filters or the brine reduction area as part of the UMCDF
pollution abatement system. The Petitioners also claim that the permittee does not intend to build
the dunnage incinerator. The public record (Record), which contains written public comments and
testimony given before the Commission, contains a description of the permittee’s agreement to
install the carbon filters at the UMCDF. The Record also contains a discussion of the use of the
dunnage incinerator and the brine reduction units. No substantial new evidence nor perspectives
are provided in the Petition to warrant voiding the Commission’s earlier decision.

The Petition {Section IV(D)} states that the Commission’s reliance on the pre-trial burn
human health and ecological risk assessment (HHRA) requires reconsideration of the permit
decision because the permittee has failed to fully characterize the hazardous wastes that will be
incinerated. The Petition also states that the HHRA failed to consider important sources and routes
of exposure, sensitive sub-populations, impacts from other facilities, synergistic effects, non-cancer
health effects, current levels of background contamination, or the impacts posed by non-lethal
levels of nerve agents. The Department is aware of the petitioner’s concerns about the currently
accepted methodology for human health risk assessment. The Department specifically addressed
these issues in the Department’s July 11, 1996 testimony and report to the Commission titled
Response to Risk Assessment [ssues.' The testimony and report concluded that the combination of
the conservative assumptions used in the risk assessment and the risk assessment methodology
using good science resulted in a very conservative final result. The requirement for waste analysis,

! Regina Skarzinskas et al., DEQ and Ecology & Environment Response to Risk Assessment Issues, Umatilla

administrative index no, 1817, July 11, 1994,
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including agent purity, is explicitly stated in the permit. The Record contains a discussion of both
of these 1ssues. No substantial new evidence nor perspectives are provided in the Petition to
warrant voiding the Commission’s eatlier decision.

The Petition {Section IV(E)}requests reconsideration of the Umatilla permit because the
Commission did not consider “solvated electron chemistry™ in its analysis of Best Available
Technology. The Department did evaluvate solvated electron chemistry as part of the Best Available
Technology review, but the technology was not mature enough at the time to provide sufficient
information on which to base an evaluation. However, the Record does contains a description of
solvated electron chemistry that was reviewed by the Commission. No substantial new evidence
nor perspectives are provided in the Petition to warrant voiding the Commission’s earlier decision,

The Petition {Section IV(F)}requests that the Commission re-open the record concerning
the compliance history of the permittee because of issues that have been raised since the close of
the Umatilla comment period with respect to the demilitarization facility in Tooele, Utah. The
Department followed the developments in Tooele, to include the safety allegations brought by
former employees and the court cases filed by the Chemical Weapons Working Group, et al..
Allegations raised by Steve Jones about the Tooele facility were provided to the Commission
during the comment period. Allegations raised by Gary Millar were provided to the Commission
after the close of the formal comment period, but before the Commission’s teleconference on
February 7, 1997. '

The Department has reviewed transcripts from the sworn testimony of Don Smith, John
Hall, and James DeHaven and has concluded that there is not sufficient evidence to warrant voiding
the Commission’s earlier decision. Although not binding on the Commission, the United States
District Court for the District of Utah (Central Division) recently found in favor of continuing the
operations at the Tooele demilitarization facility. The Memorandum Decision and Order from the
Utah District Court (Chemical Weapons Working Group, Inc., et al., v. United States Department
of the Army, et al.) is included as Attachment B.

The Petition {Section IV(G)}claims that stack emissions of chemical agents from the
Umatilla facility into the navigable waters of the United States will violate the federal Clean Water
Act. Operation of the UMCDF is not expected to violate applicable state water regulations.
Although not binding on this Commission, the United States Court of Appeals (Tenth Circuit)
rejected the applicability of the Clean Water Act to stack emissions at Tooele when it upheld the
Utah Distriet Court’s first denial of a motion by the Chemical Weapons Working Group, et al., to
stop operations at the Tooele facility. A copy of the decision by the Tenth Circuit Court of Appeals
is included as Attachment C.

The Petition {Section IV(H)}claims that the Umatilla incineration facility will cause air
pollution in violation of Oregon’s air quality law. The Department has concluded that the UMCDF
will meet all applicable air emission standards. The Department will continue to conduct
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compliance activities to ensure that the permittee meets the requirements of both the hazardous
waste and the air permits.

Intended Future Actions

Unless directed by the Commission, the Department does not intend any further action on
this Petition for Reconsideration. The Department will continue to monitor events at other
chemical stockpile disposal sites that potentially affect the Umatilla facility, and will continue with
compliance oversight of the construction of the facility.

Department Recommendation

Except as noted above, the Petitioners did not present any information that had not already
been provided in oral testimony or written documents (to the Department and/or the Commission)
and used during the consideration of the original decision. In the matter of reconsideration of the
air contaminant discharge permit, the Department will defer the decision until the Commission has
ruled on the hazardous waste permit.

The Department recommends that the Commission deny the Petition for Reconsideration
regarding the hazardous waste permit and determine that it has no jurisdiction regarding the portion
of the Petition relating to the air permit and transfer that matter to the Director for disposition.

Attachments

Attachment A: Petition for Reconsideration filed April 14, 1997, by the Sierra Club
GASP, and the Oregon Wildlife Federation.

Attachment B: Memorandum Decision and Order, Civil No. 2:96-CV-425C, United States
District Court for the District of Utah, March 24, 1997 (Chemical Weapons
Working Group, Inc., et al., v. United States Department of the Army, et al.).

Attachment C: Appeal From the United States District Court for the District of Utah,

United States Court of Appeals, Tenth Circuit, No. 96-4166, April 22, 1997
(Chemical Weapons Working Group, Inc., et al., v. United States
Department of the Army, et al.).
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oF
STATE OF OREGON & %
BEFORE THE ENVIRONMENTAL QUALITY COW@T\PR 14 1997 &

; QOF:
[N THE MATIER | OFFICE OF THE DIRECTOR
U.S. ARMY UMATILLA CHEMICAL DEPOT

PERMIT FOR THE TREATMENT AND

STORAGE OF HAZARDQUS WASTE; EPA I.D. # OR& 213 820 917

AND

AIR CONTAMINANT DISCHARGE PERMIT PERMIT # 25-0024
PETITION FOR RECONSIDERATION

I. INTRODUCTION

Pursuant to Oregon Administrative Rule (OAR) 137-04-080,' the
Sierra Club, GASP; and the Oregon Wildlife Federation (Petitionersﬁ
request that the Oregon Environmental Quality Commission (EQC or
Commission) reconsider and revoke, rescind, or modify its decisions
to approve 1) the Umatilla Chemical Depot Facility’s (UCDF) permit
for the storagevand treatment of hazardous wastes, 2) UCDF’s air
contaminant discharge permit, 3) the human health and ecologiéal
risk - assessments performed to evaluate the risk%héosed by‘the
proposed incinerator, and 4) the evaluation of the best available
technology (8AT) for the chemical warfgfe agent stockplle stored at
UCDF. Petitioners further reguest & public hearing before the EQC

wherein the 1issues raised in this petition are addressed and full

!  Qregon Revised Statutes (QRS) 1B3.484(2) recognizes that
petitions for rehearing or reconsideration may be filed before an

agency -




public participation in ﬁhe Commissions deliberations are
permitted. Such a meeting should be provided with at least thircy
days (30) notice to Petitioners and their representatives.

Petitioners expect that the Commission will advise them of its
decision on the issues raised herein within sixty (60) days, by
Friday, June 13, 1997. ORS 183.484(2) notes that petitions for
reconsideraticn not acted upon within sixty (60) days will be
deemed denied.

ITI. WHO ARE THE PETITIONERS?

Petitioners are membership organizations that seek to protect
the environment and human healéh from unnecessary contamination or
destruction. FEach organizatlon has members directly impacted by
the Commissions’ decisions regarding ﬁhe UCDF incinerator.

A. Sierra Club |

The Sierra Club is a nationel organization with approximately
500,000 members throughout the United States. The Oregon Chapter
of the Sierra Club has members in close proximity to the UCDF,
including a-number of members who reside in the response zone. The
Oregon Chapter has been involved in activities desigggd to'inforﬁ
the Commission about the serious impacts of the UCDF inclnerator.

See, e.qg,, testimony of Bob pPalzer, Ph.D before the Commission on

November 15, 19896. )

B. G.A.8.P.

G.A.5.p. is a local organization based in the Umatilla County
area. Its members live in close proximity tc the proposed UCDF

incinerator site with several members living within the emergency
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The NRC had pééviously noted that “{allthough the filters might
reduce some nonagent emissions and pould provide additional
protection against plant upsets, the filters might aliso create

additional risks 1f they caught fire, for example." Review of
Systemization of the Tooele Chemical Agent Disposal Facility,

National Academy Press, 1996, at 27.

By January, 1997, the Army made it clear that it did not

intend to use carbon filters as part of the PAS on any of the

planned incinerators. “The Army does not expect to install the
system at TOCDF {Tovele] ...&PM—CD has also performed a wvalue
engineering review of the PFS [PAS filter system]. Thils review

identified design and operaticnal changes that will save a total of
$55 million for the remaining sites.” Iﬁterim Statué Assessment
97 at ¢-24. As aﬁ afterthought, the Army does note that it "will
proceed toward the installation of the PFS at each site unless the
site-specific evaluation shows that iE does not provide a

measurable reduction in risk." Interim Status Assessment ‘97 at 4-

25, This statement 1s perceived by Petitioners as-a thinly veiled

attempt to maintain momentum in the permit approval process rather

than an honest statement of intent to provide additional pollution

control equipment.

The reality is that the Army has 'known for some time that the

incineration systems 1t operates and propeses to operate cannot

effectively and safely implement carbon £filter technology.

Although the carbon filter technology could reduce the emissions of

agent, dioxin, dioxin~like chemicals, and the sulfur analogs of
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sufficiently Iimiting such operations to ensure protection.
IV. SPECIFIC ISSUES WARRANTING RECONSIDERATION
In support of this request for reconsideration, Petitioners
rely on and Lincorporate by reference here the following: 1)
previous comments by GASP, Susan Jones or Karyn Jones; 2) previous
comments by Sierra Club and Bob Palzer; 3) previous comments by
GreenLaw and Mick Harrison; 4) previous comments by Dr. Mary
O'Brien; and 5) previous comments by Confederated Tribes of the
Umatilla Indian Reservation. The issues Petitioners request the
Commission to focus on are detgiled below.
A. The Commission’s Approval of the Hazardous
Wwaste Permit for UCDF Must be Voided and
Reconsidered Because the Army has ne Intention
of Constructing an Incinerator that uses

Carbon Filters as Part of the Pollution
Abatement Systen

In its best available technology (BAT) analysis the Commissiocn
relied upon the Army’s permit application materials asserting thatc
carbon filters would be added tco the pollution abatement system
(PAS) in‘ofder tohfurther reduce emissions of toxins. Findings and
Conclusions of the Commission and Order (Order) at 19. However,
documents prepared by the U.S. Department ot Defensé (-DCD) aﬁd the
National Research Council (NRC) make clear that the addition of
carbon filters to the incineration systéms proposed and used by the
Army could be dangerous and costly, Eonsequéntly, the Army "has
decided to postpone the demonstration test and future site PFS [PAS
filter system] construction and instead further evaluate the PFS."

DOD Interim Status Assessment for the Chemical Demilitarization

Program, April 15, 1996, at 4-11 (Interim Status Assessment '96).
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regulrements.

Oregoh regqulations provide additional guidance regarding the
application of the best available technology standard to the

propegsed UCDF incinerator.

The facility shall use the best technology as determined
by the Department for treatment and dispesal of hazardous
waste and PCB. The facility shall use the highest and
best practicable treatment and/cr centrol as determined
by the Department to protect public health and safety and

the environment.

OAR 340-120-010(2)(c). ' Seeg, alsg, OAR 34Q~120~001(1). If the Rrmy

cannot demonstrate that these criteria will be met, then the permit
must be denied. |

In additien to the best technology requirements, the
Commission must also ensure that UCDF meets the General Facility
Standards established by state and federal law or regulations. 40
C.F.R. Part 264, Subparts A - H. Similarly, the Commission must
ensure that UCDF meets gpecific réquirements for hazardous waste
incinerators. 40 C.F.R. Part 264, Subpart O. N

One of the most critical requirements mandateg”that UCDF
incinerator “shall be designed, constructed, maintained, and
operated to minimize the possibility of a fire, explosion, or any
unplanned sudden or nonsudden dischargé of hazardous waste or
hazardous waste constituen%s to air, soil, groundwater, or surface
water which could threaten the environment or human health.," 40
C.F.R. § 264.31. The most important words in this reguirement are:

"could threaten the environment or human health.” This phrase

- ans that the Commission has a duty to prevent linjury to the

environment or human health by denylng authorization to operate or

6



(1) The 'proposed facility location:

(a) Is suitable for the type and amount of hazardous
waste or PCB intended for treatment or disposal at the
facility;
(b) Provides the maximum protection paossible to the
public health and safety and environment of Oregon from
release of the hazardous waste or PUB stored, treated or
disposed of at the facility; and

(c) Is situated sufficient distance from urban growth
boundaries, as defined in ORS 197.295, to protect the
public health and safety, accessible by transportation
routes that minimize the threat to the public health and
safety and to the environment and sufficient distance
from parks, wllderness and recreation areas to prevent
adverse impacts on the public use and enjoyment of those

areas.

(2) Subject to any applicable standards adopted undexr ORS
466.035, the design of the proposed facility:

{a) Allows for treatment or disposal of the range of
hazardous waste or PCB as required by the commisslon; and
(b) Significantly adds ta:

. (A) The range of hazardous waste or PCB handled at a
treatment or disposal facility currently permitted under
ORS 466.005 to 466.385; or
{(B) The type of technology employed at a treatment or
disposal facility currently permitted under ORS 466.005 -

to 466.385.

(3) The proposed facility uses the best available
technology for treating or disposing of hazardous waste
or PCB as determined by the department or the United
States Environmental Protection Agency.

(£) The need for the facility is demonstrated by:

{a) Lack of adequate current treatment or. disposal
capacity 1n Oregon, Washington, Idaho and Alaska to
handle hazardous waste or PCB generated by ~Oregon
companies; :

(b) A finding that operation of the proposed facility
would result in a higher level of protection of the
public health and safety or environment; or

(c) Significantly lower treatment or disposal costs to

Oregon companies.

{5) The proposed hazardous waste or PCB treatment or
disposal facility has ne major adverse effect on either:
(a)} Public health and safety; or

(b) Environment of adjacent lands.

ORS 466.055. Many of these standards geo beyond or supplement EPA



protect publié health and the environment. 42 U.S.C. 6925(¢); 40

C.¥.R. 270.32(b); In the Matter of Fcolotec¢, Inc., RCRA Appeal No.

87~14 (Remand Order 12/14/88).

The EPA has made it clear that hazardous waste permitting

decisions are solely focused on protection of public health and the

environment.

Section 3005(c) [42 U.5.C. § 6925(c)} provides that each
RCRA permit issued under section 3005 shall contain.such
terms as the Administrator [or the State] deems necessary
to protect human health and the environment. The
Congressional intent underlying this amendment is to
authorize the Agency to impose permit conditions beyond
those mandated by the regulations, 'such as new or better
technologies or other requirements. S. Rep. No. 284,
98th Cong., 1lst Sess. 31 (1983, The purpose is to
upgrade facility requirements in order to protect human
health and the environment. The Agency believes the
authority to issue permits containing conditions deemed
necessary to protect human health and the envirenment
must encompass the authority to deny permits where
necessary to afford such protection. '

S0 Fed. Reg. 28,723 (July 15, 1985) (emphasis in original). Thus,
in Ecolotec the EPA Administrator reasoned that “{mlere technical
compliance.withlthe existing loéation, design, and opérational
standards is not ... sufficient to justify permit issuance if human
health and the environment cannot be adequateiyA_protected."
Ecolotec, at 8.
| 0f course, Oregon has taken some steps within its hazardous
waste regulatory program to ensure protection of public health and
the eﬁvironment. For example, Oregon law requires the following:
Before 1issuing a permit for & new faéility designed to
dispose of or treat hazardous waste or PCB, the
commission must find, on the basis of information

submitted by the applicant, the department or any other
interested party, that the proposed facility wmeets the

following criteria:




response zone. G.A.5.P. has provided formal comments to this

Commission and the Army regarding its concerns about the proposed
incinerator. Members like Karyn Jones have also provided comments
to the Army and Commission.

C. Oregon Wildlife Federation

The Oregen Wildlife Federaticn (ORF) was founded in 1936. Of
ORF’s 500 members, several reside near the UCDF. ORF 1s an
organizaticn dedicated to preserving, protecting and restoring
wildlife and wildlife habitats throughout Oregon.
I1I. LEGAL AND REGULATORY FRAMEWORK

Prior to approving'any hazardous waste facility, DEQ and/or
the U.S. Environmental Protection Agency (EPA) 'must insure
compliance with the federal Resource Conservation and Recovery Act
(RCRA), RCRA reguiations, the federal Toxic Substances Control Act
(TSCA), TSCA regulations, Oregon Revised Statutes regarding
hazardous waste facilities, Cregon - Air Quality and Water Quality
statutes, and the corresponding Ofegon Administrative Rules. Given
the unique nature of the treatment, storage, and disposal of
chemical warfare agents, the U.S. Army is also réqu;red to meet
certaln statutory and regulatory standards. See, e.g., 50 U.S.C.
1521(k). |

In order for the Commission to ‘approve permits authorizing
construction of an incinerator facility <for the purposes of
treating, storing, and disposing of chemical warfare agents, PCBs,

and the expected toxic and hazardous byproducts, 1t must be sure

that the facility can be operated so that it will adequately
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dioxins and fﬁfans, and possibly other toxins, the Army has féiled
to complete the necessary verification testing of a PFS.
Operational verification testing (OVT)} 1s required prior to
installation of new systems on incinerators in the continental
United States. See, 50 U.S.C. § 1521(k).

Since the Army has fasiled or refused to demonstrate that
carbon filters can be added to the UCDF incinerator PAS, the
Commission must re—evaluate the Army’s permit appiication without
considering the use of carbon filters. Moreover, the revised UCDF
incinérator system-{without carbon filters) must be compared with
current information on other treatment technologies in order to
comply with Oregon’s BAT requirement.:

B. The Commission‘’s Approval of the .Hazardous

Waste Permit for UCDF Must be Voided and
Reconsidered Because the Army is not Likely to.
be able to Include a Brine Reduction Area
(BRA) as Part of the Pollution Abatement
System

At present, the brine reduction area (BRA) 1s not operational
at the .Tboela!‘Chemical Demilitarization Facility. (TOCDF).
Transcript of testimony of Army Project Director Tim Thomas befofe
U.S. District Court in Utah, March 3, 1997, at 30 XFEb. TR.).

Operation and permit compliance of the BRA at JACADS was not

demonstrated fully during OVT. The BRA did not function properly

during OVT1 and OVTZ2, leading to large guantities of brine wastes

to be handled, étored, and disposed of by shipping to the U.S.
Approximately 3.4 million pounds of brine from OVTLl and OVT2 had to
be shipped off-site. Tank and other overflows of the brine wastes
also occurred. 1993 Mitre OVT Report at 3-6, 4-28 - 4-29 & C-14.

9
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The inability of the Army to get the BRA on-line at TOCDF has

resulted in the need to dispose of wastes off-site. The Commission

should anticipate that the BRA as planned by the Army will not
function, requiring disposal of wastes that would have been treated

by the BRA at other facilities., This change significantly alters

the make—-up of the proposed facility and requires additional risk
analyses that consider the disposal activities absent the BRA.
C. The Commission’s Approval of the Hazardous
Waste Permit for UCDF Must be Voided and
Reconsidered Because the Army is not Likely to
" be able to Include a Dunnage Incinerator as
Stated in the Permit Application
At JACADS the MITRE report found that operation and permit
compliance of the DUN incinerator was not demonstrated fﬁlly during

OVT.* As a result, dunnage was disposed.of by open burning, by

landfill and by continued storage at Johnston Island.?

2 The Army also admitted the OVT failure of the DUN
incinerator and the Brine Reduction Area to the State:

The Dunnage Incinerator (DUN) and Brine Reduction Area (BRA)
were not able to sustain full operations during OVT. The
changes in OVT for the DUN and BRA are dlscussed in (a later
section of the report}. ' '

"Required Report for the Operational Verification Tests, Toocele

Chemical Agent Disposal Facility, Resource Conservation and
Recovery Act Permit, " Program Manager for Chemical Demilitarization

{October 1993), at 2-1.

> Id, at 3-16, 4-28 =~ 4-29, The Secretary of Defense
nevertheless issued the OVT certificate without OVT compliance of
the DUN and BRA. This results in the bizarre account in the March
1995 report describing the results of the December 5-8, 1994 agent
trial burn at the JACADS Dunnage incinerator, afrer the Secretary
of Defense submitted an OVT certification to Congress on August 24,
1993. The Report stated as follows:

The Army has sgheduled operational verification testing
(continued...)

10
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Similarly, although the Army claims the dunnage incinerator

can be operated, it has not been opefated or permitted for agent

operations at TOCDF. FED. TR. at 120 - 122. It is likely that a

dunnage incinerator will never come on line at TOCDF and the
Commission should assume that a dunnage incinerator will not be

operational at UCDF. The absence of a dunnage incinerator would

significantly change waste disposal activities and alter risk

analyses.
D. The Commission’s Reliance on the Pre—trial
Burn Human Health and Ecological Risk
Assessments Requires Reconsideration of the
Decision to Permit UCDF
The Commission specifically relied upon the risk assessment
work performed by the contractor Ecology and Environment, Inc. and
submitted in April, 1996. Based on this work the Commission

concluded that "there would be no adverse effects on either public

health or the envirconment from the operations of the Umatilla

*(...continued) _

(OVT) at the JACADS facility. The completion of the QVT
at Johnston Atoll is pivotal because, by Congressional
Order, no chemical-agent disposal may be conducted at any
storage facility except the Chemical Agesnt Munitions
Disposal System (CAMDS) located at Tooele Army Depot in
Tocele, Utah, until the completion of the performance
evaluation at Johnston Atoll.

"RCRA Trial Burn Report for Agent .GB/Dunnage in the Dunnage
Incinerator at the Johmston Atoll Chemical Agent Disposal System”
Prepared by Raytheon Engineers & Constructors, Inc. for Program
Manager Chemical Demilitarization, (March 1995) (Ex. 60) (Emphasis
added) . The TOCDF is not the CAMDS facility referenced in the
letter. The CAMDS facility is a separate research and development
facility. The requirement of OVT prior to the start of chemical
agent disposal does apply to the TOCDF. Clearly, OVT could not have
been completed in August 1993 when additional OVT testing was being
conducted in December 1994.

11
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incinerator facility.” Order at 10C. However, as a threshold

matter, the risk assessments do not support such a sweepling and
optimistic statement. Based on the flawed assumptions used, the

nwuman health risk assessment (HHRA) cautiously concluded that "the

risks to current populations were 'less than the regulatory

benchmarks ..." HHRA at 4-34. This statement acknowledges that

some persons Lliving in the areas exposed to UCDF incinerator
emissions will be exposed to toxic chemicals. I£f the exposed
persons are developing fetuses, infants, the elderly, or living a
subsistence life style, ﬁhen there will be adverse health effects.
The HHRA concludes by promising that after the incinerator is
built and test-burned then the risk assessment process "will
incorporate local demographic information to more accurately define
risk estimates asséciated with UMCDF." HHRA at 4-35.

Similarly, <the screening level ecological risk assessment
(SLERA) concludes that there 1is "a low likelihoeod ofrpotential
ecological effects." SLERA at 5-32. However, the SLERA goes on to
correctly point out that there are significant data gaps and that
following the trial burn a more detailed aSsessmgnt should gér
performed to include exposure and toxlcity éssessments and a risk
characterization for mammals and birds.A.SLERA at 5-32.

In sum, neither assessment conclbdes that there will be no
adverse 1mpacts. Such a broad conclusion cannot be drawn from the
assessments done and the data considered.

Moreover, the risk assessment process utilized by Oregon fails

on a very basic level to provide any assurance that the Commission

12
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can make a decision consistent with Oregon law and fully protect

human health and the environment. For example, the risk assessment

process employed by Oregon is a phased approach that begins with a
screening level assessment followed by a fuller, more site—specific
risk assessment. This process (which is used by many regulators)
severely prejudices the outcome of risk evaluations in favor of the
applicant. Such prejudice is created because the screening level
assessment uses default values, non-site specific data, and ignores
areas of risk not specifically addressed in guldance documents.®
when the screening levél risk calculation rises above regulatory
standards, then the risk assessor or agencyrsimply approve the
permit (or other regulatory action), despite the calculated risks,
claiming that the numbers are unrealistlically high. For example,
the HHRA states: "[blecause numerous conservative assumptions were
used in the eﬁtirelPreRA, the risk characterizaticon results likely
overestimate risks associated with the COPCs [constituents of
potential concern] assoclated with the proposed facility." HHRA at
4-34.

But what if the so-called conservative assumptions are not
focused on the most critical risk factors? Or, what 1if the
assumptions are simply wrong? In most caées industry or government

sponsored risk assessors face these problems by hiding behind EPA

* For example, the HHRA dees not use local meteorological

data. One of the significant meteorological characteristics of
the Umatilla area are the extreme air inversions resulting in
significant periods of stagnation. There 1s no reason why such

data could not be acquired and utilized priocr to construction of
the incinerator.

13
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or State risk assessment guidance. Riglid obedience to guidance

documents does not usually resolve the public health or

environmental issue being raised, and does not relieve the

decision-maker from strict legal requirements'mandating protection
of human health and thé environment.

Following this approaph, the Commission has assumed the risks
associated with the UCDF . incinerator are negligible resulting in
permit approval. The Commissicn and risk assessors take comfort in
the false assumption that a more complete risk assessment after the
facility is constructéd and tested will provide a meaningful second
decision point that will ensure protection of human health and the
environment. However, there is no need to blas the process by
permitting construction before evaluating as much risk related data
as possible.® The only pieces of information that are added to the
risk equation fecllowing construction are tegt burn data. Carefully
controlled test burn data provide an unrealistic and overly
optimistic view of facility operations. 1In any case, such data are
available from similar facilities.(e.qg., JACADS, CAMDS, and TOCDF).

Petitioners view the risk assessments relied upon by the
Commission as seriously flawed. Upon reconsideratiég'bf the permit
decision, these flaws could be resoived by performing a more site

specific risk assessment before millions of dollars in funds and

‘ > A good example of such post-construction bias is provided
in the case involving the WTI hazardous waste incinerator in East

Liverpocl, Ohio. This case has been the subject of extensive
public criticism and makes <clear +the bias favoring newly
constructed  facilities, See, &Ashley C. Schannauer, "RCRA
Endangerment Actions: Is a Permit a Defense," 21 Col. Jour. Env.

Law 2B7 - 360 (1996).

14
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other resources are consumed in building a facility that 1s simply
too .dangerous to operate. Petitioners request that such a risk
assessment be perférmed with'full pﬁblic participation and include
a comﬁarative analysls of technologies other than incineration.
The specific flaws in the risk assessment that Petitioners
wish to bring to theACommission’s attention are described below.
These issues supplement the comments noted previously which

addressed the risk assessment.

(1} The Army has failed to fully characterize the
hazardous wastes that will be incinerated at

UCDF ;

In recent hearings regarding TOCDF,’Utah officials and an Army
official admitted that éhemical warfare agents contained in the
stockpiled munitions may have a substantial amount of degradation
byproducts. One sample that was tested demcnstrated that more than
forty percent (40%) of the sample was Dbyproduct ﬁaterial.
Testimony before the Utah Solid-& Hazardous Waste Control Beard
(BRD. TR.) at 256, 426 — 430. When asked if he knew the chemical
composition of what was fed to the TOCDF liquid incinerator, the
Army‘’s project manager replied: "We have a good idea.what it is,
but we cannot precisely state what it is." PFED. TR. at 111 - 112.

This lack of analysis demonstrates that the Army is unaware of
the composition of the waste feed at TOCDF and is likely unaware.of
the waste feed composition at UCbF. Without knowing the chemicals
involved, the ;isk assessors cannot calculate the toxicity of the
emlssions or the products of incomplete combustion (PICs) that will

raesult when these chemicals are burned.

15
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gimilarly, the Army has failed to perform studies to determine
the likely PICs created when chemical agents are burned. This

missing data prevents accurate risk assessment.®

(2) The HHRA failed to consider lmportant sources
and routes of exposure

The HHRA does not consider the consumption of eggs, poultry,
pork, wild game, or breast milk. HHRA at 4-6 to 4-7. These are
significant sources of indirect exposure.

The HHRA also fails to consider exposure through consumption
of . processed foods. ‘At least two food processing facilities
operate within the response zoﬁe. The Lamb-Weston facillty obtains
more than ninety percent (90%) of the potatoes 1t processes from
Umatilla and Morrow counties in Ofegon. and Benton County in
Washington. The'facility produces 550 million tons of finished
potate product each year. The processed potatces are distributed
throughout the country.

Similarly, Hermiston Foods-  processes more than sixty (60)
million pounds of finished canned vegetables per year. Most of the
vegetables used are grown in Umatilla county.-

(3) The HHRA fails to consider sensitive sub—
populations

The HHRA did not evaluate the impacts of UCDF incinerator
emissions on developing fetuses, infants, persons with compromised
immune systems or other illnesses, or elderly persons. These

populations are likely to be more significantly impacted by smaller

. ® An important and related issue is consideration of the
impact of fugitive emissions. Fugitive emissions do not appear to
be considered in the HHRA.

16
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doses of chemicals emitted by the UCDF incinerator.
In addition, the subsistence scenarios considered in the HHRA

did not include a developing fetus, an infant, or children. HHERA

at 4-4. The failure to include these sensitive persons 1n the

subcistence scenarios results in non-conservative assessment of

risk.
In Utah the DEQ’s risk assessment contractor calculated a

dioxin dose to the breast—feeding infant of a farmer of 50

pg/km/day dioxin toxic eguivalents. See, January 1856 Draft Risk

assessment for TOCDF. This .figure is 50 times above the 1

pg/km/day acceptable dose as determined by the Agency for Toxic

" Substances and Disease Registry (ATSDR).

{(4) The HHRA falls to consider impacts from other
facilities, including the Hanford facility,
and does not assess current levels of
contamination (i.e., background)

It 1is impossible to determine the impact a facility will have
on human health or the environment if the facility’s expected
pollutahts are not added to the pollutants currently being emitted
by other facilities. For example, for deéades the Hanford facility
has been a source of radioisotope emissions as well as other
hazardous wastes. The emissions from Hanford aléng with other
contributing sources must be considéréd in order to develop an
accurate understandind of the environmental condition of the
region.‘ Only then can the true impact of the UCDF incinerator
emissions be understood.

Evaluating the current body burdens of toxic chemicals Ln'the

impacted population is also necessary in order to properly forecast

17
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the impact caused by the additional toxics from the UCDF
incinerator. The current environmental burden in the impacted area

of the chemicals of concern must alsc be understood for the same

reascrs.

(5) The HHRA fails to consider the impacts posed
by non—-lethal levels of nerve agents as
revealed in medical problems experienced by
Gulf war Veterans

Data from the Gulf War has not been explored in the HHRA.
Addendum to Risk Assessment at 5. One of the lessons taught by the
Gulf War is that low level agent exposure alone or in combination
with other chemicals can generate a range of disturbing health
effects. A July, 1996.report requested by the DOD stated that
*{i]t appears that a single exposure ... to a very small amount of
GB will produce QbServable acute signs and/or symptoms."
Environment Committee— Armed Forces Epidemioclogical Board, “Long—'
term Health Effects Associated with Sub-clinical Exposures to GB
and Mustard," July 18, 1836.

Careful anélysis of low level agent impacts is critical to
understanding the risks posed by the UCDF incinerator because-as
TOCDF has demonstrated low levels of agent will- be released
throughout 1life of incineration activities. For example, TOCDF
emits agent from the stack. BRD. TR. at 249, Army Project
director Tim Thomas acknowledged thag since Auéust 22, 1996 theré
nhave been at least six (&) confirmed stack releases of nerve agernt
GB. BRD. TR. 8%1-892 (note: the 6 releases are reflected in the
tape cf Mr. Thomas’ testimony but were erroneously left out of the

Transcripty.
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Moreover, during testing operations to date, TOCDF has

experienced agent migration or leaks intc areas where agent is not

supposed to be present. BRD. TR. at 111, 115, 211, 232, 238, 275 -

276, 423, 498; FED. TR. at 7. These facts make clear that the

Army is unable to fully control and contaln nerve and blister

agents. Releases from the UCDF incinerator facility must be

expected and subject to risk assessment.
(6) The HHRA fails to consider synergistic effects
and disruption of the endocrine system in its
evaluation of health effects
Dioxin, DDE, and DDT are examples of chemicals that adversely
impact the endocrine systems in humans and wildlife. EPA Special .

Report on Endocrine Disruption, February, 1997, at 82; EPA Fact

Sheet, February, 1997, at 2 - 3. A chemical "might disrupt the

- endocrine system by affecting any of the various stages of hormone

production and activity, such as preventing the synthesis of
hormones, by directly binding to hormone receptors, or by

interfering with the natural breakdown c¢f hormones." EPA Fact

Sheet at 2. See, also, Affidavit of Dr. Peter L. deFur dated July
11, 1996. | It has also been recognized that 'gqmbinations -éf
endocrine disrupting chemicals may result in a more powerful,
synergistic effect than if the individual chemicals had acted
alone. Affidavit of Dr. deFur at 1 '- 2; Comments in Response of
Dr. Mary Q’'Brien, October 11, 1996, at 2 - 3. The HHRA has simply
ignored the endocrine disruption effects and failed to consider

this synergistic effect and subsequent impact.
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tional
. The HHRA doeg not acknowlgdge ?he_opera
‘0 experience at TOCDF which indicates that

»lesgons learned” are not applied and
operating procedures are disregarded or
violated

Months after the commencement of agent cperations at TOCDF the
Army is still attempting via permit modifications to incorporate
lessons learned from CAMDS and JACADS. At TOCDF the Army has
admitted that it failed to implement the lessons learned regarding
the incident involving agent leaking through filter vestibules and
the feed chute jam incident. FED. TR. 13, 18. This lack of
program follow through demonstrates the Army’s lack of commitment
to applying the lessons learned.

Agside from the failﬁre to apply lessons learned ét TOCDF, the
project managers at TOCDF expressed significant concerns about
various aspects of operations which were candidly revealed in

memoranda and private notes. See, Memoranda between Tim Thomas and

Gary Millar at 460-464, 457_473{ 478-479, and 481; Gary Millar's
journal notes. The problems reflécted in these documents are not
indicative of a mature technology that is capable of protecting
human health and the environment consistent with state and federal
standards.

(8) The HHRA cannot rely on ACAMS to timely and
accurately detect the release of agents

In response to é concern raised that ' the UCDF incincrator
would release one million toxic docses of agent, the authors of the
HHRA stated:

If concentrations of agent being destroyed are detected

in the stack at concentrations greater than allowable

stack concentrations, then the waste feed will be shut

20
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off immediately. Furthermore, at concentrations below
the allowable stack concentrations, alarms sound
indicating that agent is being detected at h%gher than
expected levels. Therefore, agent concentrations above
the allowable stack concentrations are not likely to be
released from the stacks.

HHRA Addendum at 8. Experience at TOCDF contradicts these
statements.

For example, Utah DEQ officials are unable to determine the
quantities of chemical wérfare agent emitted in an instance where
agent was tested for in a TOCDF stack particulate sample. BRD. TR.
349-350. TOCDF's stack ACAMS are unreliable and cannot determine
in an accurafe and timely fashion when chemical warfare agents are
being released through the stack. BRD. TR. 3§O - 3§4; 445; FED.
TR. 109 — 112. The ACAMS placed in the TOCDF stack héve not been
'tested.to determine their actual effectiveness in drawing in and
testing stack gases. BRD. TR. 472.

These problems also raise serious concérns regarding emergency
preparedness capabilities.  Unless the Army can establish by
verifiable methods that ACAMS are effective the Commission should
assume they do not work or will function irreqularliy. Emergeﬁcy
preparedness plans and contingency plans shoul&i:be adjusted
accordingly. |

(9) The HHRA fails to evaluate the non-cancer

health effects from expected exposures to
dioxin and dioxin-like chemicals

Perhaps the most troubling aépect of the HHRA relied upon by
the Commission is its refusal to consider the non-cancer health
effects from expected exposures to PCBs, dioxin, dioxin-like
chemicals, and the sulfur analogs of dioxins and furans. The risk
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assessment contractor attempted to justify the failure To recognize

non—-cancer health impacts from dioxin and related chemicals 1in the

following passage.

mpA does not endorse using RfDs [reference doses] o
assess the noncancer effects posed by diocxin. Rather,
the margin or exposure approach has been recommeqded ‘

1£ the facillty—specific exposures are a small fraction
(i.e., 1% to 3%) of the background exposures, [%eyel gf
contamination that already exists] then the facility 1s
assumed to pose negligible noncancer risks ... Rough
calculations for this scenario were performed for the
subsistence farmer scenario located at the fence line at
UMCDF. This scenario resulted in a dose of .03 picogram
per kilogram per day (pg/km/day}, which is within the 1%

to 3% range. Therefore ... noncancer effects from

potential dioxin emissions do not exceed EPA’s benchmark.

Risk Assessment Addendum at 5.7 This explanation, which was not
.specifically adopted by the Commissidn, must be rejected as
completely contrary to public health protection principles and
incongistent with Oregon’s BAT requirement.

What the quoted passage attempts to avoid is the stark reality
that residents of Oregon, and most of the rest of the United
States, already have too'ﬁuch dioxin in their bodies. EPA’s 1594
Dioxin Health Assessment Study concludes that an appropriate RED
fér non~cancer effects from dioxin exposure wouid5be 10 to 160

times less than the current national exposure levels for dioxin (1 °

to 3 pg/km/day).®,” This analysis was confirmed by the Army’s risk

? It is interesting to note that EPA used a reference dose
for dioxin identical to the 1 pg/km/day value established by ATSDR
in a recent risk assessment for .a dioxin incinerator in Times
Beach, Missouri. Apparently, EPA does strictly prohibit use of a
RfD for calculation of dioxin nen-cancer risks.

? EPA Health Assessment for TCDD and Related Compounds,
Chapter 9, Draft, May 2, 1994, at 51.
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assessment expert, Dr. Finely. BRD. TR. at 877 - 878. Relying,

for the moment on EPA’s assessment, this would place the dioxin RED

in the range between .01 and .03 pg/km/day. BRD. TR. at 878.

The "rough* calculation for the subsistence farmer provided in

the addendum te the risk assessment reached .03 pg/km/day, the
upper end of the RfD. If proper adjuétments were made to consider
a breast-feeding infant or develeping fetus, the .03 RED would be
easily excéeded. ‘Therefore, the Commission has falled to

adegquately protect these sensitive sub—populations. See, 42 U.S.C.
§ 6925(c); Ecolotec. . = |

Moreover, in light of the serious accumulation of dioxin in
the environment and the iow threshold for non—-cancer effects, the
Commission must take a position that the best available technology
is one that produces no dioxin or dioxin-like chemical emissions.
Oregon’s prudent BAT requirement, which is more stringent than
EPA'S approach, dictates that the Commission take full account of
the dioxin emergency and reassess the technologies that may be used
alohe or in combination with others at UCDF in‘order to avoid
further damage to human health and the environmentfif

In sum, the excuse that there is no RfD (i1.e., safe dose) for
dioxin non-cancer effects 1is so misleading that it could be
considered scientific fraud. The fact.that we are all already over
the limit for what might be considered é safe dose of dioxin
exposure is the obvious reason why EPA chose not to provide a RED.

This reality clearly counsels against permitting sources like the

“{...continued)
* A pilcogram (pg) is a trillionth of a gram.
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proposed UCDF incinerator that will emit more dioxin into the

environment.

E. The Commission Falled to Caonsider 'Solvated
Electrom Chemistry in its BAT Analysis

Teledyne Brown Engineering (TBE) in partnership with Commcdore
Environmental Services (COES) currently offers a sclvated electron
technology (SET) process. The SET téchnology claims to be capable
of deatroying M—55 rockets containing GB. It has been succeasfully
trested on all chemical weapons agents and explosives.

The technology usés a low temperature bath of sodium and
anhydrous ammonia and claims no hagardous byproducts. The SET
process was selected for the Rapid Commercialization Initiative
(RCI) and was assigned.to the DOD. In September, 1996 the SET
process completed a successful RCI demonstration for the Navy.

The Army has been aware of the SET process since July, 1996
when the successful results of testing on chemical agents was
presented to a NATO conference‘ attended by high ranking Army
officials in the chemical demilitarization program. The Army
should have 'brought this _technology to the atténtion of the
Commission for full evaluation.

In addition to reconsidering the BAT analysis for the reasons
stated previously, the Commission should reopen the BAT analysis in
order to fully consider the SET process,

F. The Commission’s Findings Concerning the
Army‘’s Compliance History are Inadegquate

The Commission, relying on DEQ staff, evaluated the Army’s

compliance history concerning the JACADS and TOCDF installations,
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However, thé‘ regulatory requirement makes clear that the

examination of compliance history must include "other similar

facilities.” OAR 340-120-010(2)(h). This means that the Army’s

compliance history at CAMDS and Rocky Flats are also relevant.

Moreover, “"similar facilities” Iincludes other hazardous waste

incineratars and/or facilities that treat, store or dispose of
chemical weapons.

There is no indication in the Commission’s assessment of the
Army‘s compliance history that with respect to TOCDF the Army
considered 1) concerns raised by former safety manager Steve Jones;
2) concerns raised by former general manager Gary Millar; 3)
concerns raised by QA auditor Don Smith; 4) concerns raised by
incinerator technician Jechn Hall; 5) concerns raised by medical
technician JameleeHaven; ) allegafions cf interferénce with a
~witness during a RCRA whistleblower hearing (see, 42 U.S.C. § 6971)
against Army official Dave Jackson; and 7) refusal of TOCDF Army
officials to provide testimony in a RCRA whistleblower hearing.

The Commission should recpen the record to consider the aboye—
referenced information. Failure to reopen the record weuld result
in an incomplete compliance history assessment. -

G. Emissions of Chemical Agents from the Proposed

UCDF Incinerator Stack and Into the Navigable
Waters of the United States will Violate the
Federal Clean Water Act and any Corresponding
State Reguirements
Oregon has taken steps to implement the requirements of the

federal Clean Water Act. ORS 468B.035. The Clean Water Act (CWA)

specifically prohibits the discharge of chemical warfare agents
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into the waters of the Unitéd States. 33 U.S.C. § 1311(¢(f). It is

clear that the Army’s incinerators cannot completely destroy the

chemical agents they attempt to destroy. Consequently, stack

emissions of chemical agent will reach navigable waters such as the

Columbia and Umatilla Rivers in direct violation of the CWA

prohibition and Oregon law. In addition to implementing the CWA,

Oregon law also specifically prohibits any person from cauéing
pollution of the waters of the state. ORS 468B.025. This
requirement will be violated by operation of the UCDF incinerator.

H. The UCDF Incinerator will Cause Ailr Pollution
in Violation of Oregon’s Air Quality Law

An alr cgntaminant'discharge permit has been issued for the
UCDF incinerator. This permit contains permit conditions that are
connected to the’hazardous waste permit. To the extent issues
jointly involving‘the hazardous waste permit and the alr permit are
reconslidered by the Commissicn, both permits shaould be similarly
effected and subjected to further public review.

The expected emissions of dicxin, dioxin-like chemicals, PCBs,
sulfur analogs of dioxin, and chemical warfare agents will bédin
quantities that will cause air pollution. See, ORS-468A.005(5).
Air poliution from any new air source is prohibited by State léw.'
ORS 468A.010(a); 46BA.015. Given this restriction the Commission
should reconsider all available alternatives.

V. CONCLUSION

It is clear on the present record and based on the information
provided herein that the risk assessment does not adequately
consider emiss;ons, routes of exposure, sensitive sub-populations,
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and significant impacts (i.e., non-cancer effects from dioxin,

endocrine disruptors, synergistic effects). The omission of

sensitive sub-populations raises 1lmportant environmental justice

concerns.

Moreover, no comparatlve assessment of riske for each of the
evaluated technologies was performed. In fact, a significant
technology (the SET process) was left out of the BAT analysis
completely.

Consequently, as a result of these serious deficiencies and
cthers noted herein, the Army’s permit must be voided ab initio.
The Army should be reguired to resubmit its application omitting
systems that will not bé employed at UCDF (i.e., carbon filters,
BRA, and dunnage incinerator) and including £ull infermation on the
status of non-incineration technolecgies. New'risk assessments
should be performed comparing all poténtial technologies and

allowing full public participation thnroughout the process.

Respectfully squitted,

=0 05.a.&A

Richard E. Condit

P.C. Box 1078

Washington, D.C. 20013-1078
202-398-2240

ML .. 4

Mick G. Harrison
GreenLaw

P.O. Box 467
Berea, Ky. 40403
812—-339-4291
606—-986—-5518
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Portland, OR. 97214
503-234-2694

Counsel for Petitioners

CERTIFICATE OF SERVICE

I certify that the foregoing Petition for Reconsideration was
served vlia First Class Mall, postage pre-paid on April 14, 1997 to
the party listed below. - ' ' -

U.S. Army
Umatilla Chemical Depot
Hermiston. Oregon 97838-6544

RICHARD E. CONDIT
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ATTACHMENT B

MEMORANDUM AND ORDER
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
March 24, 1997




IN THE UNITED STATES DISTRICT COURT FOR T'H% DISTRICT OF UTAH

CENTRAL DIVISION nvw. \@4
i -

CHEMICAL WEAPONS WORKING
GROUP INC., et al,

_ : MEMORANDUM DECISION
Plaintiffs, AND ORDER

Vs,
Civil No. 2:96-CV-425C
UNITED STATES DEPARTMENT OF
THE ARMY, etal,

Defendants, :

' Thislrnai.:ter is before the court on plaintiffs’ second moticn for preliminary injunctive relief
to enjoin defendants from incinerating chemical warfare agent at the Tocele Chemical Agent
Disposal Faciiity (TOCDF)..V Plaintiffs claim that “new"” evidence, that 1s, :»ridchce discavered
after the conclusion ofi;ca:ings on plaint{fs’ first motion for preliminary injunctive refief,
demonstrates that continued incineration of agent at TOCDF poses a threat of ureparable harm,
Plaintiffs also contend that the new evidence rccjuirc-s that defendants prepare a supplemental
enviroamental impact statsment (SEIS). The new evidence presanted by plaintffs falls into two
general catcgoﬁcs: (1) operaton of TOCDF, and (2) stack amissions.

Procedura] Background
Plaintiffs initiated this suit on May 10, 1996. The amended complaint alleges that
defendants have violated the National Eavironmental Palicy Act (NEPA), the Resource

Conservation and Recovery Act (RCRA), the Toxic Substances Contral Act (TSCA), the Defense

Authorization Act, and the Clean Water Act (CWA) and that defendants’ operation of TOCDF




constitutes a puisafce under Utah law. The court granted defenﬂ:faants‘ motions to dismiss tha
RCRA, CWA, and nuisance counts. Subsequently, piaimiffs inidated several proceedings before
the Utah' Sclid and Hazardous Waste Cantro} Board {"“Utah Board™) to challenge various issues
and decisions regarding TOCDF's hazardous waste permits. These paralle] procecedings are, te
date, ongoing.

Plaintiffs’ first motion for preliminary injunctive relief (“first motion™), filed on June 12, |
1996, sought to cnjoin defendants from commaﬁdng‘trixl burns of chemical warfare &gEI;t at

TOCDF. After a niuc-day cvidentiary hearing, this moton was denied on August 13, 1996, Se=

Chemical Weapons Working Group. Inc v, Deoartment of the Army, 535 F. Supp. 1206 (D. Utah
[996) (“CWWG ). |
On Qctober 11, 1996, plaintiffs filed a notice of appeal of the court’s denjal of their frst

motion and dismissal of various claims alleged in the first amended complaint. Seven days later,
on October 18, 1996, plaintiffs moved the United Stares Court of Appeals for the Tenth Cireult to
stay TOCDF cperations pending resolution of their appeal. Because plaimtiffs had failed to first
seek = stay in the district court, the Tenth Cireuit denied plaintffs’ motion on December §, 1996
Chemical Wespons Working Groun (CWWG) v, Department of the Armv, 101 F.3d 1360 (10th
Cir, 1996). The Tenth Cireuit did not address the merits of plaintffs’ appeal. | |

| On Iaﬁuary 11, 1997, plaintiffs filed a consaclidated motion for stay and second mation for
prcliminarly injuncticn. A heanng on plainuffs” consolidated motion was .hc]d over six days from
March 3, 1997 through March 10, 1996, Having considered the evidence érescntcd st that

hearing, the memoranda filed by the parties, and the arguments presented by counsel, the court

J



denies plaintiffs’ sceond mou'cZn for a preliminary ipjunction’ and eaters the following findings of
fact and conclusions of faw; |
DINGS.OF R

Background |

1. In its previous Memorzadum Decision and Order, the court made derailed factual
findings conceming the physical f-acﬂity at TOéDF, the nature of the chemical warfare agent
stockpile stored at Deseret Chemmical Depot® (“Depot™), the Army’s nearly tsventy-years of
experience with Jarge-scale incineration of ageut mitcrials, and the compliance process dictated by
NEPA. Q}MG_L 935 F. Suép. at1209-14. The court will not repeat its prior findings here
cxcept as necessary to explain the pending consclidated motion,

TOCDF Operations

2. On August _7:2, 1996, TOCDF began destraying chemical agent pursuznt to Trial Burn
Plans approved by the Urah-Division ofSolid.a.nd Ha.zardoﬁs Wasts” Two of TOCDF s five
furnaces bocame operational — the Deacﬁvaﬁon Furnace System (DFS) and the first of two
Liquid Incinerafors (LIC-1), The DES is used to incinerate munitions which, after being drained
of agent, remain contaminated. Agent drained from muritions and ton containers is destroyed in

the LIC. As of February 4, 1997, the DFS had functioned for mere than 569 hours and the LIC

' The court entered judgment on plaintiffs” motion for a stay pending appeal by a separate
Order. :

? Formerly known as the Taoele Army Depot.

} TOCDE’s RCRA Part “B” permit specifies distinet sets of conditions for the “Jopg term”
and “short term™ apecation of the facility. The short term period Is comprised of three phases —
“shakedown,™ “trial burn,” and “pest-trial burn.,” The trial burn plans cover the shakedown and
trial burn phases only,




for over 736 hours‘: :fcsulting in the destruction -of 11,472 rockets and 122,750 pounds m“zhé
nerve agent GB. This amount represents thirty-eight percent of the stockpile of GB-filled rockets
stored at the Depot,

3. On January 17, 1997, TOCDF began processing ton containers” stored at the Depot in
the Metal Parts Furnace (MPF) and GB nerve agent drained from thosc containers in the second
LIC (LIC-2). As of February 4, 1-997, fifty-one such ton containers apd 76,500 pounds of GB
had been destroyed. |

4. All present activitics at TOCDF are governed by the Trial Bumn Plans, TOCDF is
currently operating in the “shakedd:wn” phase, 2 period designed to identify possible mechanical
difficulries, ensure that the facility has reached 6pcraﬁonal readiness, and achieve stcady-state
:spcrating conditions prior to condﬁcting the trial bumns. -

5. A munitjons processing schedule gaverns ti’z: arder in which the various muniticns
stored at the Depot are 1o be dcstroy::‘d at TOCDF. Each portion of th‘e schedule, termed a
“campaign,” is deveted ta the disposal of a specific item in the stockpile inventory. Defendants
subminted evidence in the form of declaration testimony by Gary J. Beyd, author of the
quantitative risk assessment for TOCDF, that since tl;m court’ s decision in CWYY 6 I, the .
munitions pracessing campaigns have been reordered to provide for the destruction of higher risk
muaitions carlier in the processing schedule, Mr, Boyd testified that zic'd'dénts imvelving nerve
agent GB represent the majority of the risk fom pct:ﬁtiz.l stockpile accidents; accordingly, the

first campaign in the reordered muniticns procassing schedule provides for the disposal of GB-

“ Ton containers are Jarge steel bulk storage corrainers. There were approximately 5,709
GB-flled ten containers in the original stockpile.
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filled rockets and tén conra.'mc;‘S. The reorganization of the munitions processing campaigms wil|
reduce the stackpile risks much more rapidly than would have acn;urrcd under the original
pl:occssing schedule, |

6. During the shakedom.perioi three events have occurred which have caused
defendants to halt operarion of TOCDF: (1) detection of fow levels of ggent In two filter
containment vestibules; (2) Ieajsaéc of g small gquantity of decontamizarion fluid through hairline
cracks in 2 second level cement floor to a first floor electrical room; and (3) Irﬁgra.tion ot:age:nt
into aa obscrvs.ﬁon corridor. In addidon, TOCDF has experienced other operational and
personnel difficulties. Citing these E;vmts and difficukies, plaintiffs maintain lf.ha; TOCDF's
present-day operation is substantially different from that c'cutem;:laled during the NEPA
compiian ce process and presents a 1isk of irreparable harm. Specifically, plaintiffs contend that
while the “lassons learned” program and the operation of prototype fﬂciﬁﬁas at the Depﬁt
(CAMDARS) and at Johnsen Ato]i.(IACADS) were designed to idcntify; analyze, and carrect
problerns of this type prior te the commencement of agent opecations at TOCDF, the facility is
being operated in a reactive, trial-and-error roaner, .

7. The primary means of preveating an airborne 2gent release to thg environment or the
spread of agant vapor within TOCDF is the Heating, ';/em:ilar_ion, and Air Conditening (HVAC)
system. The HVAC maintsins negative pressure throughout the facility so that air from areas

'!:ast likely to be contaminated with agent flows to areas where contaminadon is more likely. Air
from areas in which contamination is most likely is steadily remeved and directed through z bank

of filters designed 10 extract agent. Of the nine filter units in the systeqn, seven are typically 1o use




al any given time with the rat;aining TWo units Serviag as reserves. Alr passing through the Hltecs
is funncled inte a common exhaust stack and monitared folr the pi‘csr:ncc of agent. Additional
apent momtors are located between the charcoal banks that comprise the filter units. )

8. The HYAC filters are enclosed within 2 metal structurs contalaing %ca.lcd access doors.
In March 1995, i1 was discovered that the paskety surrounding similar access d‘oors at JACADS
allowed small amounts of agent to escape to the environment. It was subsequenrly determined
that differcnt door gaskets and clamping mechanisms would prevent future agent refeases. It was
also determnined thar secondary conteinment stnictures, not part of the enginal design plﬂ?;ls for
either JACADS or TOCDF, should be constructed over the aocrjs. doors at both faciliies. These
structures, called “vestibules,” were constructed at both facilities in 1996.

9. The filter vestibules are pro-fabricated woodea structures, The intcﬁors of the
vestibules are modified so that each is lined with 22-geuge stainless steel sheeting and caulked .
WEtl;i silicon; hcvlu-rcvcr. the'structurcs arc not designed to be airtight In August 1996, the
vestibules were manitored for the presence of agent through the use of Depot Area Air ‘
Manitoning System (DAAMS) units. DAAMS units collect air contents onrc an absorbent
material inside a2 tcstins tube over an extended perica c:ftimc, Typically eight hours. The
absorbent inaterjal is then znslyzed for the prescnce of ugeat. 'I;he other monitoring system used
at TOCDF, Aummatjcl Coprinuous Air Monitoring System (ACAMS), is.2 self-containcd
chromatograph used to determine agent concentrations on a near real-time basis, |

10. On August 23, 1996, GB nerve agent migrated into the filter vestibﬁles attached to

filter units 107 and 108. The relaase was detected and confirmed the next day during laboratory

analysis of absorption tubes removed from DAAMS units in both vestibules. The testing revealed



that between 8:00 & . and 4.'(:30 p-m. an August 23, 1996, agent was prosant in vestibule 108 ata
level of 3,62 Time Weighted Average (TWA) and in vestibule 107 ar a-'. leve] of .25 TWA_
During this cight hour period, filter unit 107 was in operation for approximately nine minutes;
filter unit 108 was off-line for the entire day. On the afternoon of August 23, 1996, three TOCDF
employses were present in the vestibule 107 for approximately twenty minutes. Fijter 107 was
off-line at the time, Medical tests of the personnel indicated that they suffered no agent exposure.
11, The plapt shift rnanger was notified of the confirmed egent levels in the filter . |
containmant vestibules a1 approximately 2:32 p.m, on August 24, 1596, Processing of M55
rockets was iﬁnmediatc]y suspended. An announcement made over the public adﬁrcss system
declared the arca jn and around the filter units Gff-limits 1o &ll but esseatial pessonael, & 200-foot
clear zone was established and cordoned off with barmicade tape, and ACAMS agent decection _
systems were placed outside the filter vestibules and at the plant boundares. Noge of these
ACAMS units registered the presence of chemical agent. In addition, é.ny personnel eniering the
clear zone were réquircd To wear protective masks, Richard Holmes, Associate Project Manager
for TOCDF, testified that he could not recall whether a masking alarm sounded te wam TOCDF
persennel in the area to don their masks; however, the eviderice suggests that the alarm was not
sounded. Finally, the ambient air present in the filter v::stib_ule; was drained back inte TOCDF.
12. An investigation of the incident revealed that the most probable cause of the agent
migration into the filter containment vestibules was the procedure used to place the filter usnits off-

line, a phenomenon not encountered at JACADS. After consultation with the Executive

* TWA is an agenr concentration exposure measurement established by the Office of the
Surgeon General. An average individual can be expased to one TWA for eight hours per day.
forty hours per week, far his or her lifctime without suffering adverse health effects,

.}.




Secretary of the Utih Board, defendants altered the procedure to ensure that negatjve pressure
w'as maintained within the fiter units at all times,” Defendants also iu@ied additional filtered
valves in alf of the filter vestibules. Finally, defendants permanémtly installe;l ACAMS agent
detection systems in the vestibules, All of these actions were taken before agent operations
resumed on Angust 30, 1996, ‘
Cracks in the Concrete

13. On September 18, 1996, TOCDF cxperienced a lezk of approximately eight ounces of
decontamination liquid through the ceiling of an electrical room located on the first floor of the
Munitions Demilitarization Buﬂdin{g from 2 decontamination &rea located above, Upon learning
of the leak, the plant manager halted agent pror;cssing activities. Tests detected no chemmical
agent presont in the liquid, and no clectrical equipment was affected. Ax inspection of the
decontamiration room, used by TOCDF personnel to decontaminate their protective equipment
after exiting Explosive Containment Rooms (ECRs), revealed scveral gairlinc cracks in the
concrete floor which allowed fluid to Jeak into the electrical room. Mr. Eolmes testified that the
cracks were sealed by an injection of a Jow viscous grout.

14. Cracks in concrete have occurred in other areas at TOCDF. Donald aniﬁ EG&G's
Senior Quality Assurance Specialist at TOCDF, testified that he noticed cracks as early as 1990
during construction of the facility, However, Timothy Thomas, the Army’s TOCDF Project
Manager, 1estified that cracks in the conerete identified during construction of the faclity were
repairad. John Russell Hall, an Engineering Technicien for EG&G at TOCDF from Februery 6,
1994 1o Japuary 4, 1998, testified that he noticed cracks in the conerete floors af the Texic

Mazintenance Area (TMA) and the Residue Handling Area (RHA) in 1995. Mr, Hall testificd that



he completed a wark order for the cracks in the TMA on November 22, (995, but he was unable
to recall whether these cracks or those located in the RHA were rapair.ed by the time he left
EG&G's employ. In fact, Mr. Hall testified in his depo.sition that he had no.knowfcdgc of any
corrective action taken by defendants 1o address cracks in the ecncgctc at TOCDF since his
cmployment was termninared, Further, the court poates that Mr. Hall's tepure ar TOCDF was
during systernization, 2 phasec of operations designed to identify and correct problems in
TOCDE s physical plant and equiprnent.

- 1S. Decfendants bave :sf&biishcd corrective messures to idenufy, map, eVajnuzc; and repair
cracks in the concrete st TOCDF. “Cracks arc identified through routine and scheduled
inspections of TOCD¥ s structural intzgrity by EG&G personnel. Whea a crack is idcntiﬁcd, a
work order is prepared and the crack is evaluated to determine its nazure and the appropriate
methed of repair. I\fﬁn.or a_.pd hajrline cracks in the conerete or the flocr coating are repaired by
applying a filling compound resistant to decontamination fluid and rc—c;aarjn,g the area with
chenﬁcal-resistanf epoxy paint. Majar cracks are repaired in 4 similar manner after heing injected
with a bonding compound. When eracks are identified in a toxic area, agent operations .in that
area are su Spcn;ded until the crack is fixed. Thomas A. Kurkjy, EG&G’s Risk Management
Division Direcror, testified thar hundreds of minor cracks and three major cracks — cracks having
a discernible void -- h;\'c been identified in the concrate floor and floar coating at TOCDF and
have been repaired.

e ] ton
16, On January 26, 1997, GB unerve agent vapors migrated into an unoccupied

observation corridor adjacent to the first floor buffer starage area, An ACAMS alarm in the
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corridor saunded, and TOCDF personnel donned their pratective masks and evacuared the
building. In addition, TOCDF operations were halted pending an investigation inta the alar,
The ACAMS monitering systemn indicatad that agent had been present in the observation corfider
atalevel of 1.04 TWA. Agent was not released to the environmenr and no TOCDFE emplaoyces
were exposed to agent. The Army notified the appropriate regulatery authoritinas of the event,
and agent operations resumed Dniy after state approval was recetved.

17. Axinvestgation revealed that the event was tiggered when, st approximately 10:30
p-m. on January 25, 1997, an interiar door between an air lock and the DFS room was opened
during maintenance operations. The opening of the door caused the air préssure in nearby Toxic
Cubicie‘ to risc slightly, which, in tum, activated ap alarm in TOCDFs control roc.rn. A controi
room éperator respanded by‘upcm‘ng a roxic cubice bypass damper to lower the air pchsurc in
the Cubicle, an action that violated TOCDF's standard operating proceduces. Opening the
damper had a secondary effect of causing 4 pressure jrmbalance berween the observation corridor
and the buffer storage area. Asa result, when 2 drailned GB ton container wWas maved through
the storage area en route 1o the MPF, GB vapor was permitted to migrate into the corridor.

18. Dcfendants have taken corTective measures to prevent such an event frém recurring:
cpérzmr procedures and system changes have been implemented, control room opcratars have
received additional training on the secondary cfiects of opening bypass dampers, TOCDF's
standard operating procedures have been modified to emphasize the appropriate uss of the toxic

cubicle bypass damper, and additional air pressure alarms have been jnstalled in TOCDEF’s contral

reorm.

“ The Toxic Cubicle houses the liquid agent storage tark.
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19. TOCDF has expericnced additional operational events during the shakedown pericd,
These include; the failure of heating elements in the slag removal system in LIC-1; incidents.
during rocket processing initialization, loss of electrical power, tenﬁporary HVAC imbalance
during a test of the fire supp%cssion system, malfunction of the agent quantification system, and
use of 2 “hot cut-out” procedure ;ﬁc- remove TOCDEF perscnnel from their p-rotecﬂvs clothing.
Slag Remoyal Sysrem Qperation

20, The incineration of liquid agent produces acidic by-pro&ucts which condense on the
walls of the secondary 'combusﬁon chamber of the LICs to form a molten slag. This slag slowly
flows down the walls and callects in'a pool at the bottom of the chamber, The slag removal
system empioys sixteen heating elements o Ir;aintain the slag in & molten state so -that it ma;;l be
dreined from the LICS. During agent operations in LIC—-I, several of the elements fafled,
requiring defendants to ha}; proccssiug i LIC-1 temporanly se that the faulty c]c.mgms could be
replaced. Defendants Entcna to modify the slag removal syst.em by fitting protective slecves
arcund the heating elerments to inx:rcas.c their uscﬁ{] life expectancy. |

21. Ot-: October 14, 1996, an end cap from Lh;z rear of an M55 rocket shipping and firing
tube was inad¥ertently removed by a fead gate designed 10 allovw rockets to pass into 2a ECR for

disassembly. Operation of the affected rocket processing line was halted rempararily to allow

TOCDY personnel to examine the tube and the racket. Once it was determined that the racket

was iatact and stable, the employees secured the end cap to the tube and processing resumed.

Rocket processing procedures have since been modified to rmunimize the likelthood that such an




event will occur in the future,

22. On two occasions — ance in November 1996 and once in bmember 1996 — rocke:
paris have jammed in the chute feeding juto the DFS. After both incidents, operations at TOCDF
were halted to allow the jams te be cleared and an evaluation to be conducted. An investigation
revealed that a build-up of heated materials an the feed chute prevented sheared rockets from
being fed properly into the DFS. .Peed chute jams experienced at JACADS had a different root
cause, one nat observed at TOCDF. To reduce the Jikelihood of firture jams at TOCDF,
defendants have hei ghtc'ncd inspection of the chute area and have'modiﬁcd the chute to allow for

.

‘rcady access, should 2 jam occur,
Loss of Electrical Power

23. In mid-September 1996, TOCUDF expericnced 2 loss of commercial electrical power
for 38 minutes. TOCDEF's emergency power supply acivated and provided pawer to essential
equipment in the plant, including the HVAC systemm. During the restart of the HVAC system,
only one of the two normally operating air supply handlers came on line, causing an imbalance 1
the HVAC sys:ém air pressure. The masking ala.rm sounded and notification was given to the
Deseret Chemical Depot Emergency Operations Center. Within minutes of the power |oss, the
second air supply hzndler was started magually and the masking signal was withdrawn, No
chemical agent migrated fom the facility and no TOCDF personne! were exposed to agent.

24. Power failures are not uncommon at TOCDF. Howevaer, there has never been an
occasion when the backup pewer system failed to properly activale upon loss of power. Because
ACAMS systerns operate on an independent and uninterrupted powcr'supply, their o.pcra:ion is

not affected by a loss of commercial power,
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Cemporary HVAC Imbalance wing Fire Suppression Systemn Test

»

25. On Sep.t;mbar 2, 1996, 2 temporary imbalance in the HVAC systeri occurred in the.
Unpack Arca (UPA) during a test of the fre suppression system. In conducting the test,
maintenance personncl shut off the water supply to the sprinkler system, This action triggered ap
abnormz:i water pressure alarm and causcﬁd the Ehterna.l fire dampers ia the UPA ventilation system
1o clase automatically. This closure caused a tcn"tpora.ry pressure imbalance 1':'; the GPAHVAC
system. Negative pressure was maintained throughout TOCDF during the event and the UPA.
HVAC system was stabilized quickly. No agent migrated from primary contaioment areas and
employee safety was mamtained, TOCDF mzintenance personne] 'hla.\fe since received corrcct;ivc
tralning to ensure that such an incid'cnt does not recur,

A 0 Hfcation S Nperati ‘

26, The Agent Quantification Systemn (AQS) is cicsign:d 1o measure the amount of agent
drained ffom munitions, The measurement is made not for security purposes but to derermine the
amount of residual agent being fad into the DFS. This calcwlation is required by TOCDF’s P;CRA
permits. During initial agent operations it was discovered that the AQS was improperly mdicating
the presence of ag.cnl: in rockets that had been cor:épl'ctcly drained. An investigation revealed that
the AQ§ atlowzd a small quantity of agent ta flow into the agr:-.nr holding tank before being
measured. Prdpcr oi:e.ration of the AQS was restored by the installztion of 2 metal plate vertcally

from the top of the AQS downward into the tank, and similar problems have not recurred.

"Hot Cut-Quts
27. TOCDF personne! working in contaminated arcas are required to wear

demilitarization protective ensemble (DPE) suits. These plastic suits are completely sealed from
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the outside eavironment and must be physically cut to be femoved from employzes. When the

cut-out procedure Js performed i an arca where agent concentration axceeds 1 TWA the exit is

termed a “hot” cut-out, Plamtiffs argue that the hot cut-out ﬁroccdur: exposes TOCDF

cmployees to chemical agent. Im support of their claim, antif’fs presented documentary evidence
thar the number of hot cut-outs performed at TOCDF increased steadily from ten In Scptember
1996 to a high of fifty in November 1996. The increased frequency of hot cut~outa; Was _duc to
two factors. First, practices In place at the time attempted to minimize the amount of -
decontaminadon liquid utilized oursli-de thf:‘. ECRs. Second, the nature of the work performed
during those raonths required morel' frequent handling of equipment bearing liquid z2gent. While

- the hor cut-out procedure requirss empleyees to exit the DPE suit in the presence of agen;t_ GB
nerve agent is primasily an inhalation hazard and every wapker is equipped with an independext
breathing apparatus. Because TOCDF will process oaly GB nerve agent for at least one j;’car, the
court finds that the hot cut-out procedure does pot present a threat to ;:mployct safety prior to
trral.

28, None of the events cited by plaintiffs ér other pperational difficulties experienced at

TOCDF has resulted in lass of life, injury to TOCDF persenndl, or barm te the environment.

James J.-Cudahy, an expert in the cvaluation, design, operation, and permitting of hazardous
waste incineration facilities, testified that the humber of safety related incidents at TOCDF is not
unustally high when compared to typical start-ups of modem complex systems for hazardous
waste incincratlon;

TOCDF Management

29. Plaintiffs argue that defendants’ management of TOCDF does not ensure protection
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of public health a“d.‘-,t.hc :nvirogmcrlt. In support of their assertions, plaintiffs presented
decumentary evidenes and testimony from former TOCDF employees Gary Millar, John Hall, and
Jarmes DeHaven, and current employes Donald Smith
30, Plaintiffs rely heavily on a November 9; 1996 letter from Gary Millar, former General

Mar’la.gf:r at TQCDF, 1o Fred Parks, President of EG&G, wrinten shorﬂy z.f’c:r Mr. Millar’s
amployment with EG&G was t:n;uinated. In the latter, Mr. Millar raised several issues about
TOCDF eperations and management. Mr. Millar indicated that on the da.te-: agent operations
began at TOCDF, August 22, 1996, the facility was at 1 marginally acceptable state of safcty
readiness, The letter als‘o speaks of numeraus safety, quality, environmental, and operational
deficiencies which, in Mr. Millar’s apinion, arc excassive in a “high risk business like TOCDFE.”

In addition, Mr, Millar was highly critical of manzgement actions at TOCDF which he apalogized
to the thase preceding the nuciear accident at Three Mile -Island and the Challenger Disaster and
of a corporate “mindset” w.w'l;ﬂc:h, according ta Mr. Millar, presents a high risk to TOCDF
employees, the public, and the environment.

31. Mr. Millar’s testimony under cath belies many of the concerns raised in the November

9, 1996 letter. On December 12, 1936, Mr, l\_ﬁllar :t::stiﬁed to the Utzh Board that TOCDE was
being operated safely and that state regulstory agencies chm'gc:'i with overseeing the fhcility were
doing & “good job” keeping TOCDF operations and the public safe. Mrl\/ﬁUar ﬁ.lft%le.f"tcs‘.fiﬁﬂd. '
thar he never intended his letter to become public and thart he considered the issues raised therein
to concern EG&G’s internal roanagement, not plant safety. Mr. Millar’s deposition testimorny
echos his testimony bcfor; the Utah Board, Mr, Millar acknowledged tha.t.when he wrote the

letter, he was upset about his recent firing and that he did not intend the letter tg be disseminatcd
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to the Army, the St:lz"'ta of Utah, or the public. Further, Mr. Millar testifiad that he beljeved
TOCDF to be “inhcr:nd).r safe” and that he did not consider the risks described in the NOVembe;r
9, 1996 letter [o be so serious thar he vas required to disclose them to state regulatory
authorities, The court ﬁ;nds Mr, Millar s- testimony more credible and more probative than the
cantents of his November 9, 1595 lexter,

32. Plaintiffs also presented evidence in the form of deposition and live testimony from
Jobn Hall. Mr. Hall testified th.a.t he had noticed and rcported various prabiems at the facility,
including cracks in concrete flooring and leaks of sulfuric acid from bateries powering the
amergency power systegL Howwér, Mr. Hall afso testified thar his semployment with EG&G
_Crld-&d on Janvary 4, 1996 and that ha has no knbwlcdéc of conditions or operations at TOCDF
since that date, Acéordingly, insofar as Mr. Hall’s testimony relates to events occurring since he
left EG&G’s employ or the potential for fiture problems at the faciliry, the court finds his
testimony to be of little probative value. |

33. Plaintiffs also prr.santed.evidﬁnca in the form cf; testimony by James DeHaven, an
emergency medical technician cmployed at the Tooele Health Clinic from October 1, 1995 to
FcSmary 14, 1997, Mr. DeHaven testified that electrocardicgrams (EKGs) he administered to
several Depot personnel revesled a higher than normal incidence of bradycardia (slaw heart ratz)
and “blacks” (interruptions of the ;1ccﬁical pathways to the h;art), both symptoms of nerve agent.
expasure. Mr. DeHaven further testified that his medical supervisors, Army perscnnel, and .
representarives from the Utah Department of Health ignored his concerns. On Cross-examination,
Mr. DeHaven acknowledgead that he did nat know the poor medical histories of those cmployees

exhibiting bradycardia or blocking, how long they had exhibited either condition, possible other
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causes of the symplééms, how long the workers had been anployed at the Depot, or whether they
worked at TOCDF or some ather area of the Depat.” Mr. DeHaven alsc testified that all EKGs
administered at the Tooele Health Clinic were transmitted to an Army hespital in Texas 16 be read
by a cardiac specialist, Mr. DeHaven was not aware of any instance in which an EKG
. LS

administered at the Depot had been deemed abnormal by a cardiac specialist. Accordingly, the
court finds that Mr, DeHaven’s te'.stimuny did not constitute evidance that TOCDF personne] ha:.:[
suffered nerve é.gent cxposure.

34. Platntiffs also relied on the testimony of Donald Smith and on cntries contained in
private journals in which Mr. Smlth recarded concerns and frustrations he experieﬁced s
EG&G's Senior Quality Assurance Program D\;ve]opment Coordinator at TOCDF. Throughout
his t:sﬁimony, Mr. Smith made clear that his joumals did not represent his professional work
product, were intended to be private, znd were often used to “[vent] emotiona] feelings at the
time.” Hearing Tr. a1 76 (March 6, 1857). Mr. ‘Smith also tcstiﬁc;d that the larter portions aof his
jatrnal were written while he was being treated with heavy medicﬁtion. Finally, Mr. Smith.
testificd that many, if not most, of his journal ent-n}'e.s relaing to TOCDP were. based not an his
personal knowledge, but an hearsay evidence. -Accordingly, the caurt ﬁds M. Smith;s testirmony |
to be of little probative value,

35. Finally, plaintiffs attempted to cstablish that Mr. Millar and Mr. Hall were terininated
from their employment with EG&G In retaliation for raising concerns regarding safety at TOCDE,

Defendants presented evidence in the form of Timothy Thomas” supplemental declaration that Mr,

? Later testimony established that the medicai clinic at TOCDF is separate from the Toocle
Health Clintc.
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Millar’s firing was‘.’prcdicatcd-on his anbﬂity to cffectively communicate his management
prioritics and instructions and on his management approach, Which cauéed stress in other EG&G
persannel, In his deposition testimony, Mr. Millar admitted being told that he was causing morale
problems among the workforce at TOCDF and that several EG&G managers had filed written
complaints about him. Defendants also presented Mr. Hall’s deposition te_stim;)ny in which he
conceded thar he had no direct r.ﬂ:idmce that his firing was rcﬁalia:ory mm nature. The court finds

. that plaintiffs have produced insufficient evidence ta establish that either Mr. Millar or Mr, Hall
were terminated from their employment with EG:‘S&G for raising concerns regarding safety ar
TOCDE. |

Quantitative Risk Assessment

36. The Army’s Program Manager for Chemical Dzmilitarization, Maj or G;ncrai Robert
D. Orton, has directed that a qusatitative risk assessment (QRA) and n'slt; management program
be devzlcpéd for each of &1& eight planncd chemical demilitarization facilities in the continental
United States, including '1"(.')(.7DI--T . The TOCDF QRA estimates the probabilites and public health
consequances of po-rcn'tia! accidental releases of chemical agext during chc.mical storage and
disposﬂ activities, Releases resulting from intemal initiating cvents (those originating inside the
facility or directly from the activity being performed) and from external events (g g. earthquakes,
aircraft accidents, and tormadees) were included. Imaddition, the TOCDE QRA asscsses the
public risk associated with storage of the chemical munitions ar the Depot absent demilitagization
operations. The TOCDP.QRA is based on the “gs-built TOCDF design” and inco.rporarcs data
denved fram JACADS.

37. At the time of the court’s decision in CWWG I, the QRA for TOCDF was in draft
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form. Since that time, the final QRA for TOCDF has been issued. The final QRA reflects several
changes from the draft versicn. First‘-as discussed above, the munitions processing campaigns
have bee'n reordered so that higher risk munitions are destroyed earlier in the pmcéssiﬂg schédula
Second, the expected duration of processing cperations at. TOCDF has increased from 6.2 1o 7.1
years. This change reflects the ﬁ:_ml QRA'S‘ reliance on the niow de-classified actual processing
schedule for TOCDF rather than on an esumated schedule, as had the draft QRA. Third, the final
QRA Incorporates a more realistic model for measuring rfsks.s.ssociatcd with agent apills in
storage area igloos, The draft QRA assumed that all igloo spills would completely exit the igloos
and be subject to outside cvaporntic;n rates. The final QRA assumes that sroatler spills not baving
sufficient volume to reach the doorway wxl} be cénﬁncd to the interior of the iglao. Fourth, the
final QRA more realistically predicts the number of M55 rocket igloos that would explode during
an earthquake. The draft QRA assumed thar thlc explosion of one igloa would trigger alt of the
rem:iiniﬁg igloos to explode. The current madel predicts the number of—igloos that would explode
in earthquakes of varying sizes.

38, The final QRA concludes that, on average, 34 days of continued storage of the
s;ockpilé tncurs a publje risk equal to that associated thh the entire 7.1 years of TOCDFY agent
c:_apcra.ticns. If rare events .such as earthquakes and aircraft accidents are rcr_ncvcd from the
assessment, the finding is stronger — the risk to the public fiom the entirety of TOCDE's
operations is cqualed by the risk of anly 2.3 days of continued storage.” The final QRA also

cancludes that z one year delay in processing will approximately doublc the fsk to the population

¥ This is so bacause carthquakes doniinate the risks from dispcsal more than those
assocjated with starage.
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surrounding the stotckpile,
Stack Emissiens

39. Plaindiffs allege that “the health risk from the on-going daily stack emmissions of toxic
chemiicaiis. [at TOCDF] includi:ﬁ; both dioxin and nerve agent is bath more real and quantitatively
greater thzn previously disclosed.” Plaintiffs’ Consolidated Memorandum in Support of Plaintffs’
Mation for an Injunc’rioh Pnndi.ng- Appcal and Plaintiffs’ Second Motion for Preliminary
Injuncton, 22 3, Plaintiffs base this claim on “new™ evidence that: (1) nerve agent GB is lbcing
ernitted from the stacks at TOCDF; and (2) the Uteh Department of Environmental Quality
(DEQ) improperly manipulated the’screening health nsk assassment (SRA) performed for
TOCDF by reducing estimates of mus:ard gas emissions, deleting risk cﬁimiaﬁons assaciated with
open burning and open dctc-nézjon, and omirting risk scenarios based on dioxin exposure fo
breast-fed infants and subsistence farmers.

(B Empssions

40. Stack effluent gasses at TOCDF arc regularly monitored for a number of analytes,
including GB, by ACAMS and DAAMS monitoring systems installed in the stacks. Srack
samples are analyzed, and the results are forwarded 1o state regularory suthorities.

41, Plaintiffs argue that analyses of stack pﬁﬂa{c emissions at TOCDF indicate the
pressnce of nerve agent GB in the stack cffluent. Plaintiffs also allege that defeadants” testing and ..
analysis methodolagies underestimate the ameunt of nerve agent actually escaping the stack 2nd
overestimate the agent destruction and removal efficicncies caleulated for the DFS. In suppart of
their clajms, plaintiffs presented cVEden?,e in the form of declaration and live testimony by Pat

Costner and a docurnent prepared by EG&G’s subcontractor, Battelle, which reports non-zero
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readinys for nerve a'g:ént GB in stack emissions at TOCDF. The court finds that the evidence
presehted by plaintiffs is insufficient to demonstrate conclusively that nerve agent GB is being ‘

| emitted from the stacks at TOCDF. All of the positive results cited in the Battelie docurnent were
below the level of quactification (LOQ), that Is, the sensitivity or calibration range, of the
monitoring equipment, & jevel apigroiima.tcly cquivalent te a GB stack copcentration éver 5,506
times less than the maxdmum allowablc regulatory-based GB stack concentrztion. Values below
the LOQ have a [ower confidence that the quantity of GB detected is accurate and could reflect

| machine “nolse,” an interferant, or a falsc positive. Tﬁc court finds that Ms. Costaer’s testimony
is enly marginally probative in that rr::luch of the scientific data underlying her .oplnious was not
directly applicable 1o the TOCDF facility,

42. Plaintiffs attempt to analogize the potential health effects of alleged GB emissions
with illnesses suffered by veterans of the Persian Guif War, In lieu of written or live testimony,
the paﬁies introduced documentary evidence, rﬁainly in the form ofartic'lcs frem perioc%ica.ls. The
court finds that because the etology of Gulf War illness is not known with any degree of
reasonable i:crtajnry,.tbe evidence submitted on this subject is not .probative of the issues raised by
plaintffs’ consalidated matien.

S ing Health Rish

43. Prior to approving trial burns of chemical agent at TOCDF, DEQ performed an SRA

which aﬁaiyz:d the wnpacts of expected TOCDF emissions on human heahﬁ and Ll_:iﬂ eqvironment.

The SRA followed Environmental Protection Agcncy‘('EP;A) guidance in adopting conservative

assumptians.

44 In CWWG T, the cour discussed in detail the risk assessment performed for TOCDE.
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935 F. Supp. at ]2].3:—14. After carefully considering the health risks associated with dioxin
exposurea a.nd'DEQ’s decision to climinate from its February 1996 SRA risk scenarios regarding 3
subsisterice farmer and a breast-feeding infant, the court found that:

[allthough plaintffs have shown that the assumptions applied in the State’s health risk

assessment may indicate a higher leve] of 1isk for some hypotﬁ:tjcal persons, this does not

canstitute a showing that there is an actual risk ta some person ot persons posed by the
emissions Icvels predicted for the facility.,
Id. at 1Z14. None of the new evidence presented by plaintiffs undermines the court’s prior
ﬁnding.

45. As they did with their first motoxn, plaintffs rgly heavily on a draﬁ‘ chapter of the
EPA’s “Health Assessment Document for 2, 3, l'7, 8, Tetrachlorodibenza-p-Dioxin (TCDD) and
| Related Compounds™ (Dioxin Reassessment). I-Iowé«r'r:rf this docurnent, which by its terms is not
to be cited or qu'oned, remains Sugject to review by EPA’s Scieace Advisory Board and possible
public comment and daes r;.ot represent the EPA’s final position. The court finds that scjentific
knowledge regarding health risks associated with dicxin exposure and the methods to assess the
health impacts of dioxin emissionslat TOCDF remuains unchanged since the previous hearing.

46, In MQ_L the court addressed the omission of the subsistence farmer and breast-
feeding infant scenarios from the SRA. 535 F. Supp. at 1213-14. The court noted that the final
version of the SRA “cansidered three fﬁrmcr scenarics based og a survey of actual fa:ﬁﬁ;:g
practices in the area, and simply defeted the breast-feeding infant scepario,” Id. at 1214,
Plaintiffs argue that the final SRA crronccusly olrn'n:tcd consumption of local damy prod!.;ct{s' fFom

the risk caleulus. In suppert of this contentian, plaintiffs presented evidence in the form of 2

written summary of farming activity surrounding TOCDF drafted by Rachel Shilton, an enginear
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in DEQ’s Division ;%So[id and Hazardous ‘\T;’aszc, and ar unofficial table prepared former EG&G.
Permitting Manager Gary Harris which, accoirdi_ng to plaintffs, demonstrate that such dairy
consumption is, in fact, occurring. The court‘ finds this evidence to be unreliable, While the table
appears to identify a family of local dairy congumers, no names or other identifying information is
provided. The sumrary indicates, a;tmost, :];xat local dairy production may have occurred in the

past. The court finds more probative Ms. Shilton’s testimony that she was unable to lacate any

parsons In the area of TOCDF who prasentlyéconsumc locally produced dairy products.

47. Plaintiffs allege that risk calcularions for oped burning and oi:an detonat';op (OB/OD)
of chermical weapons at the Depot ;Jcrc improperly omitted from the SRA. However, plaintiffs
presenrsd riq evidence that OB/OD cperations were oceurring or would aceur within the next
year. Ms. Shilton testified in her declaration that DEQ will allow open burming to occur at the
Depot only ifagcnt.opera:'ions at TOCDF hz.w:(c ceased orjif emissions from OB/OD could be
madeled with the other cmissions cansidered in the RSA to praduce a caneer risk no higher than
10 per million, Plaintiffs presented no evidence -that' cither condition has occurred.

48, The SRA medels stack erm'ssions; for fou.r stacks: the combined stack for the LICs,

DFS, and MPF incineratars, the HVACS (veﬁtilaﬁon) stack, ti:.\r: Dunnzge Incincratar stack. and
the CAMDAS stack. -Ear'iy screening caTcuIaéions for risks associared with mrustard agent (HD)
stack emissions assumed thﬁt all four stacks wauld emit Hoth HD and GB confinuously at the
minimum concentration that would wiggera \'vaste-fscd cutoff under TOCDE’ s operating permits,
When these early calculations sh.ow:d 2 high risk level for HD, the madef was revised to assume

that HD amissions fram the HVACS stack would bc at the detection level, 20% of the waste-feed

cutaff level. The court finds that this change reflects a more realistic approximation of expected




HVYACS stack cmis‘s.i'ons. The court also finds that there is no evidence that HD will be pfO‘;".esscd
at TOCDF within the next year, Indeed, ar:clording to the revised munitions pracessing schedule,
TOCDF will process cnly Gﬁ—ﬂﬂed M55 rackets and ton containers for at Jeast one year,
CONCLUSIONS OF LAW

1. Plainuffs beal; the burden of esteblishing that they are entitled to injunctive relief. To
meet their burden, plaintiffs must establish; (1) that they will be ireparably injured unless an
Injunction issues; (Z) that the threatened injury outweighs any damage defendants might suffer; (3)
thgt the inj uncd;m, if issuted, is not adverse to public interest; and (4) that thcy have shown 2
substantial probability of success 0;1 the menfs. Mﬂqmm 52F3d
851, 854 (10th Cir.), cert. denied.  U.S. 1is S. Ct. 474 (1995). If plaintiffs cstablish the
first three requirements for a preliminary injunction to issus, they may establish likelihood of
success by showing “quasﬁans going ta the mernts so serious, substand_al, difficult and deoubtful,

(=4

as to make the issucs ripe for litigation and deserving of more deliberate investigation” Id. (citng

{ ‘ig_\‘{ 2 fChamue v Kansas (as & Flec, (;Q. , 754 F.2d4 310, 314 (10th Cir. 1985)).
Irreparable Harm '

2. To constitute irreparable harm, m'injuxy mist be certain, great, and actual. Wisconsin
Gas Co, v, FERC, 758 F.2d 669, 674 (D.C. (:_‘Ir. fSSS). Lreparabie bam:-camot be speculative;
“the injury complained of [must bc] of such imminence that there is 2 *clear and present’ need for
equitable relief to prevent irreparable harm™ [d, (emphasis izj original)(citations and internal

quotations amitred): see alse Regan v, Vinick & Young, 862 F.2d 896, 502 (1st Cir. 1988)

(“[sIpeculation or unsubstantiated fears about what may happen in the future cannot provide the

basis for 2 preliminary injunction™). Plaintffs” claims of irreparable injury relate ta; (1) the
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alleged public hea]t.'!; .cooschr:.nccs ;thhc operation of, and emissions from, TOCDF: and (2)
defendants” failure (o prepare 2 supplermental environmsntal impact statement (SEIS), which,
according to plaintiffs, constitutes a viofation'of NEPA.

Qoerations! Risks
| 3. Plaintiffs assert that the cccurrcnc; of severa! incidents at TOCDF since ageat
operations began demonstrates that continued operation of the facility poses immediate risks to
'TOCDF employees, the public, and the environment. The averzll record of operatons at TOCDF
does not support plaintiffs’ claim; Although there have beea problems aJ: the faclity, some of
which reguired the suspension of oplcrs.tions, none of the events caused harm to TOCDF
pers;:nnal, the public, or the ei:wirorunenf. There is no evidence that human injury or
enviranmental harm Is inevitable or likely. In fact, the record suég::sts that TOCDF ’s safety
equipment and procedures arc effective in preventing such harms.

4. The evidence prcsent.cd through John Hall, Donald Smith, and James DcHaven does
not undermine this conclusion as it lacks sufficient prc:bativla value to be of marit. Likewise, in
light of Gary Millar's testimony in his deposition and before ihe Utzh Baard that TOCDF was
being operared in a safe manner, his Novcmbc:r 9, 1996 letter c;'-.mnot serve as a basis for finding
that TOCDF operations pose a risk of 'irrcparsi.blc harm.

5. The problems experieaced at TOCDF do not demonstrate thar the “lessons Jearned”
program is  fallure, To the contrary, the evidence indi:;atcs that events experienced at JACADS
have nat recurred at TOCDF and the root causes of incidents at TOCDF were not observed at

JACADS.

8. The fact remains that ali of the events at TQCDF accurred during the shakedown
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peried, a phase designed to identify and carrect operational difficulties prior 1o full-scale
operations. As tesufied to by defendants' ex;:;e:rt, fames Cﬁdahy, such events are to be expected
during shakedown cperations for any Iarga—s:ca.le hazardous waste incinerator. The court finds
té}at the accurrences cited by plaintiffs are toc.: speculative to support a ﬁnding-ofirrcpambl;_harm.

7. Plaintiffs argue that the presence of nerve agent GB in TOCDF's stack effluent
constitutes & direct and present threat to pubfic safety and the environment Howcver, there has
never been a confirmed datection of agent in the stack emissions fram TOCDF since agent
operations began, Nchn—-.Zero vxlue; for GB reported in the stack partculate analysis reﬁsd upen
by plaintiffs were well-below the level of qumﬁﬁcaﬁon of the monitering equipment, a level that
is itseif more thag five thousand times less than the maxir-num GB stack concentration permitted
by the regulatory scheme. No sigmificant degree of scienﬁﬁc confidence can be placed in the
results of thg particulate analysis; indeed, the ;:vidence indicates that the pcsitiVal readings for GB
could have benign origins such as machine nc'ise or false positives. The court finds that the
asserted risks from emissions of GB frcﬁ the staclis at TOCDF is too speculative to qualify as
irreparable harm to plaintiffs. | |

8. Plaintiffs’ allegations regarding rnu;ctard agent emissions cannot support & finding of
irreparable harm. The avidence reflects that mustard agent will nat be processed at TOCDF
before trial on the merits. Thus, plaintiffs will suffer no injury justfying preliminary injunctive
relief. Further, whiic.ﬁna.l SRA prepared by DEQ utilized a less ccnserVativ; model for mustard

agent stack cmissions than did earlier assessments, the court finds that the revision more

accurately reflects the actual operating conditions at TOCDF.
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9. Plainuffs? ‘alIegntion.:-tba: the SRA ;Jrldcrcsrimates the risks associated with dioxin
exposure {s not rantamaount to irreparable ha.r'in. The climination of the breast-feeding infant and
subsistence farmer sccn-arios is consistent Witlzi EPA guidance for facilities (ike TOCDF. Further,
there is simply ne reliable evidenca that c.ith‘er:-sccnrurio applies 10 the areas surrcunding the
fZCE‘Ety. A1 most, plaintiffs have shown that the assumptions applied in the SRA may indicate a
higher level of risk far some hypcﬁhe—.dca’l persons; not that there exists an acrual risk to actual
persons fromlprojected ernisgions levels,

10, The SRAs omisgion of risk c%lcufa.:ions for opea burning/open detonation ar TOCDF
does not su@pon a finding of ireparable barm. Neither activity currently occurs at TOCDF, and |
plaintiffs praduced no evidence that OB/OD D.pcr?.tions wculd commence before trial. The court
finds that the asserted risks of harm due to dic:xin exposure are too speculative to constitute

' i.rrepaféble harm to plaiﬁtiﬁs. .
V1. Having carefully considered all of ’_thc:sc factors, the couft concludes that neither the
- plaipuffs no.r the public will suffer ircparable Farm from TOCDF emissions.

NEPA Harm

12. Thc‘.-purpcsc of NEPA is ta focus “government and public attenticn qn-thé
environmenta] effects of propesed agency action.”™ WMW&
49Q .S, 360, 371 (1589). To this cnd; NEPA: requires federal agzncies to cnn.sidc-r all
infarmation prior to taking an action which might have significant environmental effects. Jd.
Plaintiffs contend rhat defendants’ failurs to supplement r_h;e 1989 environmental impact statement
(EIS) violates NEPA and constitutes irrepareble harm. As discussed more fully in the court’s

examination of plaintiffs” likelihood of success on the merits, plaintiffs’ “new” information did not
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require the prcparati:;ﬁ of a supplemental environmmental impact stalement. However, ‘even if
defendants’ decisian not to generalc a SEIS.C{Hd violate NEPA, “pending final resolution of this
case, such injury will occur during only a small portion of the expected operating lifctime of
TOCDF, and is therefore relatively minimal.™ CWWG 1, 935 F, Supp. at 1216,

Bsalancing of Harms — Public Interest

13. Inthis casc, the interests of both E':laintiifs and defendants coincide with different
elements of public interest. Plainnuffs assert that the public interest requires a suspension of
operations at TOCDF peading mial; d?:fend@ts assert the public iterest les m disposing of the
stockpile of lethal chemical agent a.r:ld murnitions stored &t the Depat. It is true that halting agent
aperztions at TOCDF could have negative co;;—:s:-:qucﬁCcs for defendants, including a leoss of‘
proficiency in operztions znd 2 risk te employces during decontamination of “hot” portons of the
facility. Fowever, these harms are best considered in the analysis of where the public interest lies,
Indeed, the public has an interest in th"a safe and efficient operaiioﬁ of TOCDF, and TOCDF
personnei are, of course, members of the public,

14. In QWWG 1‘, the court found that the ;;isks of continued storage outweigh the risks of
operation of TOCDF during the perod chore trial. 935F. Su;_;p. at 1216-17. This conclusion
has been strengthened by changes made by defendants in the munitiors processing schedule.
During tht‘.approximalgly ona-year period before trial, the Army wil cont%nu:: 1o pr.cccss the
volatile GB nerve ageqt. the saurce of the majority of the risk from potential stockpile accidents.
Reorganizing the munitions processing campaigns to destroy higher risk rmunitions earlier in the
schedule, starting with GB, will reduce the overall stockpile risks faster than would have oceurred

under the previous schedule. Further, the risks from potantial accidental raieases of chemical
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agent are minimized by allowing agent disposal activities at TOCDF to continue. Gary Boyd,

author of the QRA for TOCDF, concluded thar as of February 1997, when the bulk of GB in the
i

|
stockpile remained unprocessed, a one-year delay in agent operations would approximately

i

double the risk to the population surrounding TOCDF,

15. There is ne general presumption that a NEPA violarion will in all cases outweigh
ather public interests. Sﬁf_un_djq_aﬁumﬂs_mgu_aﬂ, 962 ¥.2d 1391,.1400 (5th Cir. 1592);
Congemed Citizens v, Secretary of Transpertation, 641 F.2d 1, 7-8 (1st Cir. 1981); Seuthern
Utah Wilderness Alliance v. Thompson. §13 E. Supp. 635, 641 (D. Utzh 1993). Here, even if

defendants’ failure to prepare an SEIS violated NEPA, this harm is outweighed by the hanm to the

public by rllowing an Injuncdon te issue.

16. ‘Congrcss' bas mandated that the n;ﬂ:}on;s stockpile of lethal chemical weapons be
delstfcyed and has dCSignaF;:d the U.S. Dcpa;rr;fﬂent of the Army to carty cut this directive. Pub.
L. 99-145 (cadified as arnc..ndcd at 50 U.S.C. é 1521 (1596)). The deadline for destniction of the
stockpile, criginally set for 1994, has been cxt;ndcd 1o December 31, 2004, less than eight years
from ;mw. Pub. L. 102-484 (1993). This Coz;gre;'ssional mzandatc is further cvidence of the
public's interest in the prompt disposal of the f;'tockpﬂe.

17. Heving carefully co nsIdcrc:ﬁ all of these factors, the court concludes that the harms

balancc in favor of defendants and that the puBlic interest is best served by the continq_cd ‘

destruction of chemical ageat at TOCDF.

Likelihood of Success on the Merits

12. A federal agency’s duties under NEPA do not end when an initial decision is made or

when an EIS is prepared. Marsh, 490 U.S. at 371-72, Rather, there are circumstances which

i
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require an agency to supplement and EIS, According to regulations promulgated by the Council
on Environmental Quality, an EIS must be supplemented if an “agency makes substantial changes
in a [project] that are relevant ta zuvkonm@td concerns; or . . . [if] there are significant new
circurnstances or information relevant to eavironmental concerns and bearing on the [project] or
its impacts.” 40 CFR. § 1502.9(§}(1)(i) & (11) (1996); 2ee also Marsh 490 U.S. at 374 (“[I)f
there remains major Federal actien to oceur, and if the new information is sufficient to show that
the fez;laining action Qiii affect] the quality of the human envirooment ina significant manner or
to & s;i gnificant extent not already considered, a supplementai EIS must be preparcd” (citations
and intel;na] guotalions omitted)). Neot all new information requires 2 SEIS; information must be
“sigpificant™ to trigger the necd for supplementation. &gmimﬂqmm 745 F.24
412, 420 (7th Cir. 1984) (duty to suppiement EIS not triggered simply because information is
“worthy of further inquiry 01" may be considered important research”).

19. The court’s review of the Army’s decision nat to prepare a SEIS is narrow. Marsh,
490 1S, at 378, “{S}o long as the [Army’s] decision not To supplement the {EIS] was not
“arbitrary and capricious,” it should not be set aside,” Jd, at 377. Becanse the question is a
factual one that implicates the agency’s technical expertise, the court must defer to the agency’s
informed discretion. I1d. Such deference 15 not -automaric. In this, as in every case iﬂVOIViI]g an
agency’s decision to not prepare a SEIS, the court must review the record and satisfy its:lf; “that
the agency has made a reasoned decision based on its evaluation of the significance — or lack of
significance -~ of the new mformation,”™ Id_ at 378,

20. The new evidence which piaintiffs claim mandates 2 SEIS is not significant

infarmation, The operational problems encountered at TOCDF caused no injury o workers or
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the environment, w:re. éuickly remedied, and were the type of events cor.."imon to the startup of 4
complex (ndustrial faclity. The evidence from the EG&G employees, when closely examined,
has little probative value. The evidence regarding the dangers from emissions from the stacks is
either not “new,” having been pfavlousl'y considered by the court, or is speculathfc and of little
merit. . In short, the cvider.lce'presanted by plaintiffs does not presant “a seriously different picture
of the likey environmental ccnseéuences cf TOCDFE.” Weinberger, 745 F.2d at 420.
Accordingly, the court finds that the Army’s decision not to prepare a SEIS was not arbitrary and
capricious.
Conclusion

2]. Inlight of the above zﬁzﬂysi; the court finds that plaintffs have failed to show that
they ot the public will be {reparably harmed duriﬁg the pcﬁdcncy oftﬁis action. The court also
finds that the public interest %avcrs continued operation of TOCDF and that plaintiffs have failed
to show a sufficient likelihood of success on the rgerit.‘; to suppart a preliminary injunction.
Plaintiffs’ second maotion for a preliminary injunctien is therefore DENIED.

DATED this 2 'EI day of March, 1997.

BY THE COURT:

. E sl

TENA CAMPBELL
United States Distriet Judge
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PORF1LI0O. Circuir Judge.

In this appeal. Appellants C'hemical Weapons Working Group, Inc., Sierra Club,
and Vietnam Veterans of America Foundarion (Plaindffs) argue thzt ;he disgict court
zrved in denying their request t’gr 2 prclir:ﬁi.ﬂary injunction and in dismissing their claims
under the Clezn Witer Acr, Resource Con;smaﬁon and Recovery Act, 1986 Department
of Defense Authorization Aer znd Adm.inistrﬂtlve:. Procedures Act. Finding nong of ther
arguments perauasive, ';L'r: affirm.

I

In 1955, Congress directed the Department of Defensz 1o desmay the nation's
smckpill-:: of jethal chemical weapons, whick is currently loeated at Johnston Island in the |
Pacific Ocean snd at eight different sites in the confinental United States. One of these
sitex. Tooele Chemical Agear Disposal Facility near Toocle, Utah, siores just over 40% of
the nation’s 30.000 tons of chemical warfare agent. Tooele’s stockpile consists of bath
nerve and blister apents contained in a variety of bulk containérs and mumirions, some of
which contain “enerpetics” (explosives and p;‘opﬁnﬂnts) that also require disposal. This

appeal results from a dispute over tow (0 bast implement the 1985 mandate: by
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(ncinerating the chemical wezpons immediately or by storing them pmciing the
developrnent of feasible incineration alternatives,

" In 1986. tye Army completed and circulared & Draft Environmental Impact
Starement which considered the environmental comseguences of continued storsge of the
nation’s chemical weapont stockpils compared to different logistical arrengements for ite
immediate disﬁosal. The following year. the Ay completed 2 quanfitative risk
asscssmcnt.-conciudin 2 that the accident risk associated with continued stockpile storage
stomificantly ourweighed thar associated Wiéh disposal operations. The Avmy used this
assessment 1o support its 1988 Final Programmade Environmental Impact Statfzmcnt and
Record of Decision. which selecied on-site incinerztion a8 the means by which chemical
weapans \L'c:u.ld be dr_:str.oyc'd natoriwide. At thal fime the Army mjcc"cc.d sltcroarives to
incineration as cither unresgonable or premanire, In 1989, the Army issued a SitC;Sp ecifie
Final Environmental Impact Statermnent and Record of_Dccisd‘on for Tocele, adopring the
988 Final Programmatic Environmental Impact Smterient conchusions and choosing on-
site incinerarion as the mathod of deswoying the chemical weapons stored there,

Before allowing the Army to procesd with its incineration plan, Congress required
i\:.ro conduct Operational Verification Testng of the Johnston Atoll Chemical Agent
Dispesal System. a full-scale, operational chemical weapons incineration plapt on
Johnston island tiat was designed to serve as the prototype for incinerstors at other

stockpile sites such as Toocle. In 1993, the Secretary of Defenss certified 1 Congress
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that testing at Johnston Atoll was complets, vsn’fy%.né that the operator there had bccﬁ a
success, The MITRE Corporarion, a private contractor, was engaged by the Army to
monilor, evaluate and repott its operadonal testing resuls. The Natiopal Resegrch
"Counc:il's Comminee on Review and Evaluston of the Ammy Chemical Stockpile
Disposa! Program (Stockpile Comminee) was also chartared te monitor the Army’s
tesung ar Johnsion Atoil and 1o review e test results reported by the MITRE
Corparadon. In {ts 1993 report the MITRE Corporation concluded that ajthough
improvemenis could be made m the incingmﬁon technology used, Johnston Atoll bad “no
gpparent fundamenral safery. tnviranm:nn-al‘ or process-relpted problems.” Similarly, the
Stockpile Cammines concluded in 199.4 Lﬁaz alrhough Johaston Atoll had some
operational problemsa ;cnc wers “show stoppers” for other chamical incineraton plants,
In 1994, the Stockpiie Commirtee also issued g report.endorsing the Artﬁy‘s choice
ofinc{n:r;stion gs the means by which o desoy thé nation's cherical weapoos stockpile.
In that report, the Commirtee found there was no feasible altemative 1o incineration for
the destuction of eriergetics. slthough it rccoﬁmmd;d that the Ammy updarte its 1987
quanttative rigk assessment and continue to evalusss alternative technologies for sites
other than Tooele. The Stockpile Commiinae report also censidered the chronic health
risks associated with routine incineration (;pcratlcns, concluding that dlternative
technelogies weuld affect only & fraction of the reloases caused by incineratiog and that

“any reduction in disposal risk afforded by an alternative technology will be more than
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offser by the larger ;:umula:ivc rigk from exrended storage.” The Coﬁu:nit‘tcc thetefore
recommended that disposal operations proceed without delay. In response to the
Stockpile Commirtee’s report. the Army pcrforﬁ:;ad a' site-specific quantiraniva risk
‘assessme:m for Tooele in 1995, agzin concluding that the sccident-associated sk of
continued srockpile storape significantly outwe gﬂed that of ineineration operations.’

In May 1995, Plaintiffs brought this icn‘m:, alleping violations of varous
environmental protecton acts. In one of thoxse ellegations, Plaintffs claimed that the
Army violated the National Environmenzal Policy Act by failing to prepare 2
Supplem :nr.a.l Environments) Impaet SLETEI;}E;EI o the basils of s‘ig;nifica{m new
information relevant to environmental c.on'ccms; The Army responded id part by
preparing a Record of Environmentz] Consideration in July 1896, whick conciuded that
no new. significant infonnarién had developed since it# 1988 Final Programmaric
Environmm:#l Impact Statement and 1989 site-specific Final Environmental linpact
Statement were issued that would rcqu%ré the preparation of a supplemmtai '
cn\.’ircnmentu-l statement. Attached to the Record of Environmental Considmﬂon waS an

B<=paye repat evaluating new information on dioxin emissions and alternadve

echnologies. This report alse discussed the problems experienced at Johaston Atoll,

‘Specifically. the 1995 assessment found that the #zcident risk associared wi'th 11
Flayls of contnued siockpile storage approximated that associated with 6.2 years of
icineTRion operations. For individuals living closest to Teoels, the fatality risk from

accidents was found to be 100 dmes preater for continued stockpile stomge versus
ingineradon operstions.
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conciuding thar ahho‘ugb thf:‘opmtion there had not been perfect, it had safciy and
effectively disposed of chemical agent and had not resulted in sgnificanr environmenial
IMpACts not nlh-:ariy contempiated. ‘
) Presently, the Army has ell pamirg nec'assazy to operate Tooclc:.i The Urah
Deparmment of Environmental Qualicy has issued both Clean Alr Act and Resoures
Consﬁw'aﬁon and Recovery Act permits under its delegated authorty ffom the
. Environmental Protegtion Agency. The .Army hes thus far canducted two mial burns at
Tooele without chemical agent t; determine whe‘ﬂﬁ& the fucility can destroy agent and
other materisls without releasing a si@iﬁcaﬁt atouny of toxins into the enViwnmc:rlzlt_
The Utah Deparungent of Environmcmall Qualiry has spproved the rcsuits of both tests,
Presumably, the Army 15 now n the process of conducting trisl bums with live agent the
resuls of which must alse be approved by Useh befors Teoele can become fully
operational. |
11

After :xtgnsi\f: heanngs. the disoict court depied Plaintffs’ r:{q_u:st fora
preliminary ipjuncricn of the Army's scheduled incineration operations at Toocele because
none of the requirements for injunctive rcli‘::f had bcﬁn met. First the court found
Plaintiffs had failed 1o eswmablish ifreparablc hla:m' beeanse the heglth risks asgociatsd with
the Armny's itcineration operations were tao speculetdve, while Plsinﬁﬂ‘s‘ E.Hcg:;t‘inn of a

National Eavironmental Policy Act violaton wag without more, insufficient to meet the
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ireperable hamm ;équiremcm- Next the court found Plaindffs had failed 1o meet the
balance of harms requirement for injunctive relief, relying principally on the Army’s
1987 and 1995 quandiative risk assesstnent resulis, Finally, the district court held
‘P}ainﬁf?s were uniikelly to preveil on the merits of their claim under the National
Environmenia) Policy Act becsuse the Axfny's 1996 Record of Environtdental
Consideration wis entitled 1o deference @d because the Army was entitied to rely on ir‘s
own experts in detsrmining whether 8 Supplemental Environmental Impact Statement
was warranied.

We review & disgicr court’s denial Sfa preliminary injunction for abuse of
discretion. 'Lundgﬁn v Claytor. 613 F.2d 61, 63 (10th Cir. 1980). “An abuse of
discretion ocr:ur.s only when rhe oisl court bases %its decision on an erroncous conelusion
of law ot where there is no rational basis in the evidencs for the eiling™ Jn re |
Cou rr(;‘f;ared Frymrial Proceedings in Petro, 'Prad. Amiterusy Litip., 669 F.2d 620, 623
{1uth Cir. 19%3). Because 2 preliminary injuncion is an extrzordinary rgmedy, “the right
to relief must be ¢lear ‘and uneguivagal.”” SCFCILC, Ir.n:. v, Vixa US4, Ine. 536 F.2d
LN9h, 108 (10th fC.Zir. 19913, |

To obrain [njunctive relief. 2 party must establish that: (1) it will suffer irreparable
injury unless an injunction is issued: (2) irs threerened injury outweighs any harm the
propased injunction may cause (o the opposing party; (3) it will likely prevail on the

merits of the litigaton: and (4} an injuncrion. if issued, would not be adverse 1o the public
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{ncerest. Lundgrin. 519 F.2d at 83, Because the dismict court’s Balan:: of harms analysis
Is dispositive on this point of appeal. we consider it fist,

" Cn appeal. Plalatffs argue that the district court’s balance of harms finding i3
k‘c}eaﬂy ¢rconeous begause it overestimatcs the aceidentrelated risk of continued storage,
while underestimaning the shronic health-related visks of routine incineration operations.
We dizagree. Although Plaimifr's" evidence on the health-related disks of short-term
dioxin exposurs is significant, we cannot conclude that the district court's finding on this
issue is without any ratioral basis, Te the contrary, the court’s conclusion is amply
supporied by the results of the Army’s 1587 and 1995 quanttetve risk sssessments as
well as the Stockpile Commir‘ce-:'s 1994 report, which specifically considered the heslth-
related risks associntad with routine incineration eperations, W therefore affinn the
distriet count's denfal of Flaindffs’ request for g preliminary inijlcdon on the basis of itg
Balance of harms finding. obviaring the nf:c_d W sddreas Plaind iy’ other arguments
justifying a preliminary injuncsion in this instance. Because we conclude the distiet
court properly denied injunctive rellef, we also do not @css Plaintiffy’ claim that a

remand is necessary to consider the effect ¢ preliminary injunction would have on the

public interest.”

¢ We note, howzver. that any duty the dismict court had to consider the public
interest was discharged implicitly in its balance of harms analysis. Sex Autoskill, Ine v,
Narionyl Educ Support Sys., Inc, 994 F2d 1476, 1499 (10ta Cir, 1993) (diswict caurt
implicitly addressed public interest requirement for injunctive relicf), .
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Plaintiffs next argue the disticr court erred in holding § 301(H) of the Clean Water
Act ddes not apply to Tocele's stack emissions, diSIDiISSiﬁg their count nnder that secton
‘for failure to .szatc a claim upon which relief can be granted. PlaindfTs rezzon that
§ 301{f)'s ban on the discharge of chemical warfare agent into navigable waters'must
apply to Togele’s stacks becanse the rexy of that provision placss no limitation on the
form of chemical agent discharged or on the manner in which it enters navigable waters.
Absent such limitedons. Plalntiffs urge us to read § 301() broadly 1o mclude discharge
by way of atrmospheric deposition o effectuate cong:a;ﬁsicnal intent to keep the nadon’s
"°"; nevigable waters clean,

We fca'iew-de novo & dismict count's dismissal of & gause of action for failure 10
state a clajm upc;n which relief can be granted. Edwdrds v, International Dnjon, United
Plant & Guard Workers of 4m.. 46 F.3d 1047, 1050 (lDth Cir. 1995). Axs is que when
we construe any stamute, the plain language of the pmvis_ic;n controls ebsent an {rTatanal
' result. Edwards v. Valdeo 789 F.2d 1477, 1481 (10th Cir. 1986), We must also construe
appércntly conflicting statutss harmoniously where possible. United Stares w State of
Culo.. 990 F.2d 1565. 1575 (10th Cir. 119‘93)‘ Becayss Plaintiffe’ interpratation of
§ 301(6) of the Clean Water Act is inconsisrent with congressional inteat, leads w
irrational results. and creates a contlict berween the Clean Water Act end Clean Alr Act,

we decline 1o construe thar provision in the broad manner propesed by Plainnffs.

.9




Secrion 30115 of the Clcan'Wazer Aét pravides that “it shell be ynlawful to
discharge any radiological. chemical, or biological warfare agenr, any high-level
redicactive waste, or any medical waste into the naviéablc waters.” 33 U.S.C, § 1311({f).
‘Because bath parties agree that § 301(f)'s ban is absolute, application of this provision o
Tooele's stack emissicns waould effecdvely shut dcwn' its incineradon operations
indefinitely. This result. however. iz completely at odds with ¢ongressional knowledge,
approval. and fundink of incineradon as the bascline techunology for desgoying chemical
weapons since 1986, when the g.rmy first submitted its disposal prog;—am to Congress.
We therefore reject Plaintffs’ proposed cor'is&:r‘ucﬁon of § 301(f) because it {5 ¢learly
inconsistent with congressional intent Tt;) implm.ﬁent Toogls’s inecinerertion plan.

We alza raject Plaintiffs’ construction ¢f§ 301(f) of the Clean Water Act because
it wounld lead 1o irratona!l resuls. Because Clean Water Act § 301(a) regulates the
discharge -uf any poﬂutemt into navigable waters, sez §§ 1311(a), 1362(12}, Plaintifiy’
broad construction of the phrass -“discharg: ... mio the ;avigabla waters'” under § 301{f)
would necgssarily result in reguladon under § 301(a) of any sir emiszion that might
~ possibly resulr in ammospheric deposition into navigable waters. While Flaintiffs argue
that the Environmental Protection Agency could issuc a nationwide permit “for sources of
water pailution such as cars and chimneys” to the extent § 301(a) would apply, the very
thoupht of regulating ¢ar emissions under the Clean Warer Act eipostS the absurdity of

teir posinen. Tellingly. Plaintffs alss fail to cite a single ingtance ia which stack
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emissions At chil.é.fcd under the Clean Water Act, We therefore conclpde thet under the
facts of.:_his case, thay arg not. Although Plaindffs may be correct in 4rguing thar an
object may fly through rhe air and sull be “discharged . . . into the navigeble warers”
-Undf:r the Clean Warter Act commen 56ns¢ (_ii::tatas that Toeele's stack emissions
constinute discharges into the air—not water—~and are thcrr:fcm"c;cyond § 301{f)'s reach.’

| Finally, we reject P]ﬁntiffs' proposed copstmucdon of § 301(f) because in this
instanc;c- it would create & regulatory conﬂi_:t beroreen the Clean Water Act and Clean Ai-r
| AcT Plaintiffs dg nor .dn:ny that under delegared nt}thcrity by the Environmmental
Protection Agency. Utah has issued the Army 2 Clean Air Act permit for Toosls 1o
discharge limi:e:ﬁ moums.of:chmical ;xzarfarc agemt particles into the atmosphere.
Because Tooele's Clean Air Act permit specifically allows the discharges that Plaindffs
claim ar; barred under Clean Water Act § 30L(E), applying that p'ravisian 10 Tooele's

stack emissions would crese an irreconcilable conflicy between the two regulstory

'Likawise, we reject Plaintiffs' elaim thar Toosle’s stack emissions constitute
discharge into navigable waters because in other instances, this court has recognized
junsdiction under the Clean Water A¢t where pollutants were discharged into ground or
surtace water that in wum flowed inte navigable water. Ses, eg., Quivira Mining Co. ».
United States Envil Proc Agency. 765 F.24 126 (10th Cir. 1985), Withour detormuning
the precise jurisdicrional lmits of the Clean Water Act, we hold only thatr Tocele's stack
emissions. unlike other indirecr discharges, lack the requisite nexus 10 uavigable waters 1o
render them subjecs to regulation under that satute.
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regimes.” We decline Plainriffs’ invitation to creare such a conflict. especially since the
potlution effeats of amnosphéric deposition are expressly considered and regulated under
the Clhean Alr Act. See, e.g, 42 U.S.C, § 7403(e){4) {requiring Environmental Protection
:ﬂ.gcncy to evaluate “The effects of air pollution on water quality™): §§ 7651(8)~(0)
{(regulating polluton sources of acid rain). We therefors hald that § 301(f) of the Clean
Water Act does not apply to Tooele's stack emissions because they do not constirure |
dis-cha_rg: into havigable waters. despite the broad 1anguag§ and policy goals of that
provision, See ulso Train v. C'af:r)rada Buk, Interest Researck Group, Ine, 426 U.S. 1
(1976) tradicasnive maierials regulared und{:.r Pedel Water Polluton Conmel Actdo not
include substances glready subject 1o rcgiilaﬁon under the Aromic Energy Act despite the
abseﬁcc of limiting lang{iage in statule), As aresul, we donot addrcss thv: My's

- alternative arguments that § 301(f) is inapplicable because Tooele doas not discharge
chemical wart;n:: agent and becguse apy discharge into navigable warers does not come

trom a discerneble poinr source.

“We defenestrate plaintfls’ suggestion that the Army’s Clean Air Act permit is
somehow inferior to the regult required under the Clean Water Act because it was issued
by the Utah Deparunent of Environmental Quality, rather than the Environmenta]
Protecrinn Agency. Under the Clean Air Act, this distinction is without & difference
because Utah had federally-delegated authority and employed permit standards no less
sTingent than those promulgated by the Fovironmental Protection Agency. § 7412(1(1).
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Plaimiffs next argue the district court erred {n dismissing their imminent ha:’.z.rd—
¢laimunder the Resource Conservation and Recovery Act for lack of subject matter
J:u:isdicrion. The distict court reasoned that Plaintffs’ claint was essentially é caliatcra'xl
arack on the Army's permir under the Acf beesuse it challenged Utah's finding in {ssuing
the pertnit thar Touele's incineration opcraﬁmns would not constitute an imminent bazaﬂ
te burnan health or the r:n\'tronm:r—m. Asa r:sﬁl; the court held that Plaindffs’ claim was
barred under 42 US.C. § 6972BX2)(D). which expressly forbids citizen suijts io fESTain
or enjoin the {33uance of Resourcs Conserv-'arion and Recoyexy Act permits.

Plaintiffs argue the district courtl's ruling shonld be reversed bccaﬁse they are
antempting 10 enjoin p:fmirrcd activites that create sn immjnmt;hawdj not dic issuanse
of 2 Resource Congervation and Recovery Act permit, According to Plainriffs,-tha.t Act's
citfizen suit provisiﬁn for imminens hazards mus aliow cleimy sgainst permined activiry
because another citizén suir provision already sllows foxl' claimg against facilities
operating in violation of permit conditions or withont sny permit at gll, Plaingffs
additionally maintain that Toeele's permit specifically states that compliance with permit
conditions does niot constitute # defensa to an imminent hazard claim nnder the citzem
suit provision. Finally, Pla;inrif?s argue that reversing the disuict court in this instance

would vindicate the dual-purpose of the imminent hazard citizen suit provision: to grant
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citizens cnfqrccm:ﬁfpowm equal to those enjoyed by the Environmental Protecdon
Agency zmd 1o prevent al] immineat hazards to human health and the :mvimnmc‘nt_

« We review g district court’s dismissal of a2 claim for lack of subject marter
jurisdiction de nove. Olguin v Lucero, §7 F.3d 401, 403 (10th Cir. 1996). Where 2
SIATULE 15 susccpdblé 10 twe mcanings. we will choose thg one that gives full effectio all
of its provisions. Negorson v Samuels, 933 F2d 818, R19 (1Gth Cir. 1991), aff°d 507‘
U.S. 69 (1993). Because allowing Plaindffs’ imminent hazard claim to proceed in this
instance would ignore the Resource Conservarion and Recovery Act’s ben op suits to
enjoin the issuance of permits whils undc:‘fnin.ing its limited provisions for judicial review
of permit decisions, we affirm,

Under §,6972{s)(1)(3) of the Resource Conservation and Recovery Act, any
person mey bring &n ketion against anyone clse “who has I:.onltrii:vuted of who is
contributing -m the ’past or present handling, storage, treatment, transportation. or disposal
of any solid or hazardous waste which may present en imminent and substantial
endan gem"xem 1o health or e environment.” 42 US.C. § 6972(&](1)(8)'- This provision
is limited only by § 6972(b)’s bar on suits *to restrain or enjoin the issusnce of a permit”
$ 6972(5)(1)(‘13}. For individuals desiring to judicially challenge the issuance of &
Resource Conservation and Recovery Act permit, §. 697&b) provides for direct appeal of
Environmental Protection Agency pertnit decisions 1o the circuit coust of appesls in

which the individual resides within 90 days of the permit devision at issue, unless the
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applicatign for review is basc;’x on informarion that erose after the 90-day period has
expired. §6976(b). All challenged permit decisions are considered under the “arbitrary
and empricious” standard of review, See/d: S U.S.C.§ 706. Thus, by its own terms. the
i'{r:sou_rc: Consegrvation and Recovery Act does not ellow collateral attacks on
Environmenta} Frolcction Agency permic decisions or those of state agencies with
federaily-delegated suthority. Sew § 6974(b) (state-1ss1ed pormits uader the Resource
Conservarion and Recovery Act have same force snd effect as those issued by
Envirenmentsl Protection Agency),

Because Pleintiffs" imminent hazard claim essentially artacks Utah’s degision 1o
issuc the Army & Rcsnﬁr:_f: Ccnserwatioﬁrand Recovery Act permit, we canclude that the
dismiet cour properly refused 1o recognize jurisdiction under § 6972(b). The Rasource
Conservarion and Recovery Act's implementing regulations pmﬁdc that the
Environmenml Protection Agency m;éy Tot issile & permit Tor nfal'bgms without first
haviny detarmined that they “will not prescnr:an imminent hazard to buman bealth o the |
envirenment,” 40 C.F.R. § 270.62(b)}(5){ii). Undes Umiﬂ.‘a peralle] regulatory provisions.
the Executive Secretary of the Utah Solid and Hazsrdous Waste Control Board. a division
of the Utah Deparmment of Environmental Quality, was required to make the exact same

finding befora issuing Tocele's Regource Conservation and Recovery Act permmit under
its federnlly-delepared authority. Because Pleintffs' imminent hazsard elaim directly

“challenges this finding. wa arc unsble 10 construe it 25 anything other than a collateral
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sttck on the Exccu‘.i;'e Seﬁre;h.ry's permit decision itself. Indeed, recopnizing
jurfsdicrion in this case would seversly undmc the imited judicial review of agency
pErmni decisions provided under the Resource Consarvaticn zad Recovery Act allowing
;iis,gruntkcd individuzls to circumvent the Act's $0-day window for directly challmginé
such dacisions and d:fcx;mﬁal standard of review. See also Gresnpeacs, Inc. v. Wasie
Tecle Tnduds. 9 F';d 1174 (&th Cir. 1993) {imtminent hazard citizen sult against facility
operating within confines of Resource Conservation aud Recovery Act permit constinuies
impermissible ¢ollateral enteck on Environmental Protrction Ageney %Jmmit decision);
Pufunthe v, Wa.ﬂé Teel. Indus., 985 F.2d 156 (4th Cir. 1993) (same),

Plaind{fs’ arsuments to the conr;'ary are unpﬁx'suasin. While insistng that the
focus of their imminent hazard claim is not oﬁ the permiit process itself, Plainn{Ts concede
that in this instance, the onljf consequence of their suif wau.ld_bc"to erjoin the A:I"my’s '
sperations at Taoele eatirely. That b-r:ing the case, Plaindffs’ claim 1z indistnguishable
from other ancrﬁp:; 15 «;njoin the issuanea of.-thc Army’s Resource Congervadon end
Recovery Act permit, although in this case the atcmpt m made retroactyely. Plainffs’
statutory cansmuction argument based an the text ¢f the Resourcs Conservarion and
Recovery Aptand Tooele's permit urider that Act ls equally unpersuasive. Because the
Army agrees that an imminent hazard cidzen suit may he brought for permirted senvity ‘50

long as itis based on infermadion not already considered in the permit process Plaindffs’
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claim that they must be:. able to sue for permitted activity is, withour more. inapposite.’
While we sgree with PlainaiTs that any limitarion on the citizén suit provisien creates a
disparity berwesn the enforcement powers gajayed by‘the Environmmtal Proteetion
' ;ﬂ&gzncy and concerned individuals, we conclude that this disparity was created by
Conpress because only the citizen suit provision is imited by § 6972(b). The
Environmenial Protection Agency, by contrast, may sue for imminent hazard at sy fime,
Ser § 6973(a).
We therefore conclude P!a{ntiffs‘ imminent hazard claim epnstitutes an
impermissible collateral anack on Utah's dacision to issuc the Army 8 Resource
Conservation and Recovery Act permit L;nder its fedenally-delegated authority. Be‘:a\'lstf:
we hold that the distict c.ourt properly refused to recognize juﬁsc.?.icticn over this claim
under § 8972{b). we do not address the Army's alteroative argument thet jurisdiction was

properly declined on abstenrion eounds.

"The Army’s pesition an this issue i3 congistent with that espousad by the
Environmental Protection Ageney in Shell Ol Company v, Environmenzal Protection
Agency, 950 F.24 741 (D,C. Cir. [991). 1o Shell O], the Agency represegied to the D.C.
Cireuir that a Resourse Conservation snd Recovery Act permit would “nagow the
oppormnitics” far cinzen sults, though it would not precluds them entivsly. 7d at 763.
As a result. PlaintitTy’ reliance on this decision is misplaced.
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Finally, Plaintffs ar.g\_;c that the district court erred in dismissing their maximum
protection and Opcrational Verification Testing counts for failure 1o state a clsim upon
;»hich relief could be granted, Plainnffs first contmd that the 1586 Depa_rtmcut of |
Defense Authonzation Act provides an implied privaz;&lright of action for their maxirmum |
protection claim because it is mandatory in tone and was especially ereazad 1o ba:neﬁz the
general public. g ¢lass to which they belong. Plaintiffs further argue that absent an
implied private dght of acdon under the 1986 Act, Congress’ magimurs protection
mgndaz; will have na enforeement mechanism at all. Next, Plaindffs contend thar their
maximurm protection and Operational Verification TesHng counts state a claim under the
Adminisoarive Proceduras Act because they challenge I‘ﬁ'Vic‘:WEbl.fz agency aetions: the
Army's desision 1o commence wial burns ar Toocls 2nd its campléﬁan and cernfication of
operational testing at foh.néten Atall. According to Plaindffs, he Army’s decision to
commence wial burns is reviewabls under tht::Adm_iﬁiS‘a‘B-tivt Procedures Act as either an
agency order or informal agency action.

W review the district court's dismissal of Plaiadffs’ maximum protection and
Operational Yerification T_z:szing claims de novo. Edwards, 46 F.3d a3 1050, In this
instance. both claims arise out of languare found in the 1986 Department of Defensc
Authorization Act. eodified at 50 U.S.C. § 152). Section 1521(e) of the 1986 At

requires the Army te provide “maximum protection for the eavironment (and) the general
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public” in destroying the natioﬁ':s chemmical warTars agent stockpile. 50 U.S.C.
$1521e) I XA). Section 1521(k), which was sdded in 1989, requires the Army to
complers operanional testing at Johnston Aloll before destroying chemical weapons
.elscwh:re and 1o cernfy 1o Congress through the Secretary of Defense that such testing
has been successfully completed.® §§ 1521(k)(1), (2). BCCﬂmﬁjPlai';lﬁffS fail zo convince
us that either of thelr claims present a cause of agtion under the 1936 Authonzation Acter
Adrninistrative Proccdﬁrcs Act, we affirm.

We first corsider Plaintiffs’ contention that the 1986 Defense Authorizarion Act
provides an implied private right of action for their maximurm protection elaim because.
as diS:cusSc;ﬁ later. review under the Ad&inimariv: Procedurss Act is available oaly if
there gxists no other remiedy in court, See SUS.C.§704. In dﬂtmxmng whether an
implied pn't.fa:é right of action exists under & partcular stahire, tk;c focus {s solely on
conpressional intent. Seananfeld v. Ciry and County of Denvyer, 100 F.3d 744, 747 (10th
Cir. 1996), Given the indieations of congess'-iﬂnai intent relied on by Plainaffs w asser
an implied private fght of‘a.cﬁc_m\ under the 1986 Authorization Act, we canclude thet the
Supreme Court's decision in Cafifornia v. Sierra Club, 451 US 287 (1981}, is

sufficiently analogous to conwal an this polnt of appeal,

“Plaintiffs’ maximum protection claim alleges that the Army’s ingineraton
operauons do not efford maximum protection w the environment and generel public,
while their Operadonal Verification Testing claim alleges that the Army's testing =t
Johnsten Aroll is borh ina¢curate and incomplate.
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In Sierra Ch:.lb. the Caurt held ;:he 1859 Rivers and Harbors Appropriation Acr did
not imply a private right of acton. despitg the fact that the plaind s in thar acrion were
mgmb_:rs of the class for whom the stamie was passed: the genersl public, 74 at 294-55.
Commenting on its earlier decision in Cort v, Ash, 422 U.S. 66 (1975), the Cour
explained. “[t}he question is not simply ‘Jf_ho would benefit from the Act. bur whether
Congress intended 1o confer federal ﬁghts upon those bmcﬁcimcﬁ.” Sierra Club. 451
U.S. a1 294, The Court then concluded the gemeral proscription sated in the (899 Act
was intended 1o be enforced Lhmt.z;_zh.“a general regulatory scheme™ edministered under
the then Secretary of War, not through thcvvindican’on of private nghts. Jd. ar 798,

Given the decislicm in Sizrra Club, Plaintfis have .';JQt persiaded us the 1986
Defense Authorizaton Acr provides an implied privare d;ght of actien just because it is
mandatery in tene and was passcd to denefit the general public, Becanse Plaintiffs
prq\-id: noindigation that Congress intended 1o confer f:d‘cral rights upen te
beneficiadies it idendfied in the 1986 Art we cannot conclude it intended for t_ha Amy's
nandate 1o be privately enforceabls.

Similarly. Plaintiffs arc ingorrect thar absent an implied privers right of acdon,

Congress’ 1986 mazimum protection mandare would be ctropletely unenforceable. Like
the 1%99 Act considered in Sierra Club, Congress’ 1986 maximum protection mandate s
fully enforceable through. a genersl regulatory scherme, comprised in this ingrance by the

myriad of environmental starutes thar regulate the Army's ingineradon operations at
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Tootle. Recogmizing that the Cou:‘c nas been “especially relucraat to imply ¢auses of
acrons under stanutes that create duties on the part of persons for the benefit of the public
at large Cannon v, Unpversity of Chicago, 441 U.S.'677, 693 n.13 {1979}, we affirm the
;iistr'lct court's determinztion that the 1986 Defense Autherizarion Act does not 1mply a
private right of acdon for Plainiffs’ maximum protection claim.

We also affirm the district court's determination that it lacked jurizdiction to
consider Plaintiffs’ maximum pratsction and Operaticnsl Verificaton Testing claims
under the Adminiswative Procedures Act. Judizial review under the Administratgve
Procedures Actis available only for "[a]gmc:y action made rm‘iewaﬁle by statute and

ﬂna} agency sction for which there is no other adequate remedy in a court™ S US.C

§ 704, ~Apency action” under the Act is.deﬁned ux “the whole or & part of an agency
rule. order. Heoense. sapction. reliefl or_;hc zquivalent f:rcimial thcrtf:f; or failure to act.”
S 553113, The teym “‘ord:r" is defined as '*thc_, whole or part of 8 final dispositioyn,
whether affirmative, negative. injunctive. or declaratory 1:11 form, of an igency in B maner
C'l.ht:'.r than rule making but including Heensing™ § $51(6). Bacsuse Plaintiffs’ maximum
prolection and tcsxiﬁg claims are not reviewable by statute, they must chal]cng{: “fing]
ayency action™ to confér upon tha dismics court jurisdiction nnder the Administraiive
Procedures Act.

Given the Administrative Procedures Act's dafinition of the torms “agency acdon”

and “order.” we conclude Plaintiffs’ maximum protection cleim is not reviewable under
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that sterute. Assuming Plainti E'fs sufficiently apprised the district court of the particular
agency action they challenge. we novertheless fzil to Scc. how the Arny's deﬁisiou to
commence izl bums at Toocele qualifies as final sgency aeton. Plaintiffs provide no
indication thet the Army has ever revisited the question of how precisely it planned 1o |
destroy the rhemical weapons at Tocele since its 1989 Final Environmental Impact
Statement, That being the egse. we have no basis upon which to conelude the Army’s
actians ar Tooele aftar 1989 constinute 2 “final disposition . . . in a matter,” rather than the
implementation of & “final di5posi_ticr;1" already made. Seg § 551(6). Because Plaind s
do nat dény 38 U.S.C. § H0U's six-year statute of liznitations epplies to wuirs under the
Adminisrative Pmce&u:cs Act, they ara alse unable to chellenge the Ammy’s 1985 Final

-Environmenza| Impact Statement conclusions. See :zifa Sierra Club v, Penfold. 857 F.24
1307, 1315 {9th Cir, 1988) (six-year general statute of limtitations :appljes to actions under
the Adminisratve Procedores Act), We therefore hold that the dismiet comt’s dismissal
of Plainuiffs’ maximum proﬁection claim undc:x: the Administrative Procedures Act was
proper because it failed 1o challenge a reviewable agc:tlcy:mrdcr.

Plsintiffs' reliance on Anderson w ULS. Department of Housing and Urban
Develapmenr, 701 F.24 112 (10t Cir. 1983), to argue in the alternative that the Army's
incineration operarions constituts “informal ageacy action” reviewsble under the |
Adminlsmative Procedures Act is misplaced, Although the court in Anderson

cheracterized g decision by the Deparmment of Housing 2ad Urban Development as
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“informal agency action f ar 113 it did not hold that the Department's decision was
-t.hcreforc something other than “agency action” s defined by the Adminiszatve
Proccdures A¢l, To the conmary. the decision not to acecpt 2 montgags assignment could
I"aasﬂy be consoued 258 “final dispasigon . .. in a matter,” thereby qualifymg as an
sgeney order under ﬂ:n: A&nmisrativc Procedures Act. |

Plainiffs' Operationa) Verificztion Testing claim under the Administradve
Procedures Act is egually withouz'merit because they fail to explain how the Army’s
opcrn:iona‘; tesrng ar Jch.nsmn Atoll consdmutes & “role, order, leense., sanetion, relief. or
the equivalent or denisl thereof, or failure 1o acy™ See SU.S.C. § SSl(lé). We nlso fail
to comprenend how the Army's complcﬁon of operztional testing can qualify s final
agency action under the Adminiswahive Prowdur.:s Act. Construing the agency acton
chalienged 25 the Secretary of Defense’s certification to Coﬂgrcs:s that téstmg Was
complere {s similarly unhelpful .Seer.rimzrfca Trucking Assoc. v, United Srates, 755 F.24
A29201297 (Teh Cir, 1985) {agency repoas d; nct copstitute “agency action‘; under
Adminisoative Procedures Act bccauselthcy do ot Chﬁ.élg'.‘: law or policy); Industrial
S“f*—’ﬁ‘ Equip. Ass'n, Inc. v, Environmental Protecton Agency, 837 F.24 1115, 1120

(D.C. Cir: 198R) {same). We therefore affirm the district cour(’'s giimissai of soth claims

assered dnder the Administrative Procedures Act, along with its rulings on Plaintffs”

first three points of appeal.

AFFIRMED. !




State of Oregon

Department of Environmental Quality Memorandum
Date: May 20, 1997
To: Environmental Qugli

From: Langdon Marsh 44/

Subject: Agenda Ttem D " aj- of Attorney General’s Model Rules, EQC Meeting: June 6,

Background

The APA requires all agencies to adopt rules of procedure for use in rulemaking and contested cases.
The APA also requires the Attorney General to adopt rules of procedure for petitions by interested
persons requesting rulemaking or declaratory rulings by the agency that must be used by agencies,
Finally, the APA requires the Attorney General to create model rules of procedure that agencies may
adopt in whole or in part in order to meet the legal requirement of agency rules for procedure.

Issue this Proposed Rulemaking Action is Intended to Address

During the periodic rule review that was conducted in late 1996, it was noted that the Department has
not adopted the latest version of the Model Rules. Furthermore, the Department has not adopted
Model Rule 137-04-080 which relates to procedures for orders in other than contested cases. The
Department last adopted the Model Rules in 1988 by adopting the April 1988 version of the Model
Rules, Very few staff and even fewer persons outside the agency, have access to the 1988 version of
the Attorney General’s Model Rules. Updating our rules to conform to the latest verston of the Model
Rules will reduce confusion for both staff and others.

Summary of Public Input Opportunity

If the Model Rules are adopted without change, under ORS 183.341(1), the Department may adopt the
Rules by reference without public comment period or other public input.

Authority to Address the Issue

ORS 183.341(2) requires all agencies subject to the APA to adopt rules of procedure for use in
rulemaking and contested cases. Adoption of the Model Rules satisfies this requirement. Furthermore,
under ORS 183,390 and 183.410, the Attorney General must promulgate rules for petitions for
rulemaking and declaratory judgment. These rules must be adopted as written by all agencies.

Accommodations for disabilities are available upon request by contacting the Public Affairs Office
at (503) 229-5317 (voice)/(503) 229-6993 (TDD).
{ \
.




Memo To: Environmental Quality Commission
Agenda Item D, Adoption of Attorney General’s Model Rules, EQC Meeting: June 6, 1997
Page 2

Recommendation for Commission Action

It is recommended that the Commission adopt the rule amendments adopting the Attorney General’s
Mode! Rules as amended through January 1, 1996 as presented in Attachment A of the Department
Staff Report. '

Attachments
A Rule (Amendments) Proposed for Adoption
B. Oregon Revised Statutes, Chapter 183.341, 183.390 and 183.410
C. Attormey General Model Rules, OAR 137-01-005 through 137-04-080 redlined to
mndicate changes since April 1988.
Report Prepared By: Susan M. Greco
Phone: (503) 229-5213

Date Prepared: May 20, 1997




RULES OF GENERAL APPLICABILITY
AND ORGANIZATION

DIVISION 11

Definitions

340-11-005 The words and phrases used in this Division have the same meaning given
them in ORS 183.310. Additional terms are defined as follows unless context requires
otherwise

(1) “Adoption” means the carrying of a motion by the Commission with regard to the
subject matter or issues of an intended agency action.

(2) “Agency Notice” means publication in QAR and mailing to those on the list as
required by ORS 183.335(6).

(3) “Commission” means the Environmental Quality Commission.

(4) “Department” means the Department of Environmental Quality.

(5) “Director” means the Director of the Department or the Director’s authorized
delegates,

(6) “Filing” means receipt in the office of the Director. Such filing is adequate where
filing is required of any document with regard to any matter before the Commission,
Department or Director, except 4 claim of personal liability.

(7) “Model Rules” or “Uniform Rules” means the Attorney General’s Umforrn and
Model Rules of Procedure, OAR 137-01-005 through 137-04-3+9080 as amended and in
effect on Janwary 1, 1996Apsl-25,1988,

(8) “Presiding Officer” or “Hearing Officer” means the Commission, its Chalrman the
Director, or any individual designated by the Commission or the Director to preside in any
contested case, public, or other hearing. Any employee of the Department who actually
presides in any such hearing is presumptively designated by the Commission or Director,
such presumptive designation to be overcome only by a written statement to the contrary
bearing the signature of the Commission Chairman or the Director.

Stat, Auth.: ORS 183.341 and 468.020
Hist.: DEQ 69(Temp), f. & ef. 3-22-74; DEQ 72, f. 6-5-74, ef. 6-25-74; DEQ 78, {. 9- 6-74, ef. 9-25-74; DEQ
122, £ & ef. 9-13-76; DEQ 25-1979, f. & ef. 7-5-79; DEQ 7-1988, f. & cert. of. 5-6-88 (and cm'rected9 30-88)




183.341

EXECUTIVE BRANCH; ORGANIZATION

(2) Prior to the adoption of a federal rule
or regulation under subsection (1) of this
section, the agency shall give notice of the
adoption of the rule or regulation, the effec-
tive date of the rule or regulation in this
state and the subject matter of the rule or
regulation in the manner established in ORS
183.335 (1)

(3) After giving notice the agency may
adopt the rule or regulation by filing a copy
with the Secretary of State in compliance
with ORS 183.355. The agency is not required
to conduct a public hearing concerning the
adoption of the rule or regulation.

(4) Nothing in this section authorizes an
agency to amend federal rules or regulations
or adopt rules in accordance with federal re-
guirements without giving an opportunity for
%%?ﬁng as required by ORS 183.335. (1979 c.593

183340 [1957 . 717 §3 (3);, 1971 ¢.734 §6; repealed by
1975 ¢.759 §5 (183.341 enacted in lieu of 183.340)]

183.341 Model rules of procedure; es-
tablishment; compilation; publication;
agencies required fo adopt procedural
rules. (1) The Aftorney General shall pre-
pare model rules of procedure appropriate for
use by as many agencies as possible. Any
-agency may adopt all or part of the model
rules by reference without comaplying with
the rulemaking procedures under ORS
183.335. Notice of such adoption shall be
filed with the Secretary of State in the man-
ner provided by ORS 183.355 for the filing of
Tules. The model rules may be amended from
time to time by an adopting agency or the
Attorney General after notice and opportu-
nity for hearing as required by rulemaking
procedures under ORS 183.310 to 183.550.

(2) All agencies shall adopt rules of pro-
cedure to be utilized in the adoption of rules
and conduct of proceedings in contested
cases or, if exempt from the contested case
provisions of ORS 183.310 to 183.550, for the
conduct of proceedings.

(3) The Secretary of State shall publish
in the Oregon Administrative Rules:

(a) The Attorney General’s model rules
adopted under subsection (1} of this section;

(b} The procedural rules of all agencies
that have not adopted the Attorney General’s
mode! rules; and

(¢} The notice procedures required by
ORS 183.335 (1).

{4) Agencies shall adopt rules of proce-
dure which will provide a reasonable oppor-
tunity for interested persons to be notified
of the agency’s intention to adopt, amend or
repeal a rule. Rules adopted or amended un-
der this subsection shall be approved by the
Attorney General.

Title 18
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(56) No rule adopted after September 13,
1975, is valid unless adopted in substantial
compliance with the rules adopted pursuant
to subsection (4) of this section. [1975 759 §6
(enacted in lieu of 183.340); 1979 ¢.593 §12]

- 183.350 [1957 c.717 §3 (L), (2); repealed by 1971 734
21

183.355 Filing and taking effect of
rules; filing of executive orders; copies.
(1)a) Each agency shall file in the office of
the Secretary of State a certified copy of
each rule adopted by it.

(b) Notwithstanding the provisions of
paragraph (a) of this subsection, an agency
adopting a rule incorporating published stan-
dards by reference is not required to file a
copy of those standards with the Secretary
of State if

(A) The standards adopted are unusually
voluminous and costly to repreduce; and

(B) The rule filed with the Secretary of
State identifies the location of the standards
so incorporated and the conditions of their
availability to the public.

(2) Each rule is effective upon filing as
required by subsection (1) of this section, ex-
cept that:

{a) If a later effective date is required by

‘statute or specified in the rule, the later date

is the effective date.

(b} A temporary rule becomes effective
upon filing with the Secretary of State, or at
a designated later date, only if the statement
required by ORS 183.335 (5) is filed with the
rule. The agency shall take appropriate
measures to make temporary rules known to
the persons who may be affected by them.

{3) When a rule is amended or repealed
by an agency, the agency shall file a certified
copy of the amendment or notice of repeal -
with the Secret of State who- shall’ appro- .
priately amendag;e compilation :requiredp
ORS 183.360 (1). T

(4) A certified copy of eaéh executive or-.
der issued, prescribed or promulgated by the
Governor shall be filed in the office of the
Secretary of State.

(8) No rule of which a certified copy is
required to be filed shall be valid or effective
against any person or party until a certified
copy is filed in accordance with this section.
However, if an agency, in disposing of a
contested case, announces in its decision the
adoption of a genmeral policy applicable to
such case and subsequent cases of like na-
ture the agency may rely upon such decision
in disposition of later cases.

(6) The Secretary of State shall, upon re-
quest, supply copies of rules, or orders or
designated parts of rules or orders, making
and collecting therefor fees prescribed by

(1995 Edition)

by L




183.365

EXECUTIVE BRANCH; ORGANIZATION

Note: 183.362 was added to and made a part of
183.310 to 183.550 by legislative action but was not
added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

183.365 Publication of administrative
rules in electronic form. (1) Pursuant to
ORS 183.360, the Secretary of State shall
publish in electronic form administrative
rules adopted or amended by state agencies
and make the information available to the
public and members of the Legislative As-
sembly.

{2) The Secretary of State shall deter-
mine the most cost-effective format and pro-
cedures for the timely release of the
information described in subsection (1) of
this section in electronic form.

(3) Pursuant to ORS 183.360 (2)(b), the
Secretary of State shall establish require-
ments for filing administrative rules adopted
or amended by state agencies for entry into
computer networks for the purpose of sub-
section (1} of this section.

(4) Although each state agency is re-
gponsible for its information resources, cen-
tralized information resource management
must also exist to: T

~ (a) Provide public access to the informa-
tion described in subsection (1) of this sec-
tion;

(b) Provide technical assistance to state
agencies; and

(c) Ensure that the information resources
needed to implement subsection (1) of this
section are addressed along with the needs
of the individual agencies.

(5) Personal information concerning a
persen who accesses the information identi-
fied in subsection (1) of this section may be
maintained only for the purpose of providing
service to the person.

(6} No fee or other charge may be im-
posed by the Secretary of State as a condi-
tion of accessing the information identified
in subsection (1) of this section.

(7T) No action taken pursuant to this sec-
tion shall be deemed to alter or relinquish
any copyright .or other proprietary interest
or entitlement of the State of Oregon relative
to any of the information made available

ursuant to subsection (1) of this section.
1995 c.614 §5] ‘

Note: 183.365 was enacted inte law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 183 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

183.370 Distribution of published rules.
The bulletins and compilations may be dis-
tributed by the Secretary of State free of
charge as provided for the distribution of
legislative materials referred to in ORS
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171.236. Other copies of the bulletins and
compilations shall be distributed by the Sec-
retary of State at a cost determined by the
Secretary of State. Any agency may compile
and publish its rules or all or part of its
rules for purpose of distribution outside of
the agency only after it proves to the satis-
faction of the Secretary of State that agency
publication is necessary. [1957 ¢.717 §4 (4); 1959
c.260 §1; 1969 c¢.174 §4; 1975 c.759 §8; 1977 <394 §3]

183.380 {1957 c.717 §4 (5); repealed by 1971 ¢.734 §21)

183.390 Petitions requesting adoption
of rules. An interested person may petition
an agency requesting the promulgation,
amendment or repeal of a rule. The Attorney
General shall prescribe by rule the form for
such petitions and the procedure for their
submission, consideration and disposition.
Not later than 30 days after the date of sub-
missien of a petition, the agency either shall
deny the petition in writing or shall initiate
rulemaking proceedings in accordance with
ORS 183.335. (1957 717 §5; 1971 734 §8]

183.400 Judicial determination of va-
lidity of rule. (1) The validity of any rule
may be determined upon a petition by any
person to the Court of Appeals in the man-
ner provided for review of orders in con-
tested cases. The court shall have
jurisdiction to review the validity of the rule
whether or not the petitioner has first re-
guested the agency to pass upon the validity
of the rule in question, but not when the pe-
titioner is a party to an order or a contested
casge in which the validity of the rule may be
determined by a court.

(2) The validity of any applicable rule
may also be determined by a court, upon re-
view of an order in any manner provided by
law or pursuant to ORS 183.480 or upon en-
forcement of such rule or order in the man-
ner provided by law.

(3) Judicial review of a'rule shall be lim-
ited to an examination of:

(a) The rule under review;

(by The statutory provisions authorizing
the rule; and

(c) Copies of all documents necessary to
demonstrate compliance with applicable
rulemaking procedures.

(4) The court shall declare the rule in-
valid only if it finds that the rule:

(a) Violates constitutional provisions;

{(b) Exceeds the statutory authority of the
agency; or

(c) Was adopted without compliance with
applicable rulemaking procedures.

(5) In the case of disputed allegations of

irregularities in procedure which, if proved,
would warrant reversal or remand, the Court

(1995 Edition),
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of Appeals may refer the allegations to a
Master appointed by the court to take evi-
dence and make findings of fact. The court’s
review of the Master’s findings of fact shall
be de novo on the evidence.

(6) The court shall not declare a ruie in-
valid solely because it was adopted without
compliance with applicable rulemaking pro-
cedures after a period of two years after the
date the rule was filed in the office of the
Secretary of State, if the agency attempted
to comply with those procedures and its fail-
ure to do so did not substantially prejudice

the interests of the parties. [1957 717 $6; 1971
¢.734 §9; 1975 ¢.759 §9; 1979 593 §17; 1987 c.861 43]

183.410 Agency determination of ap-
plicability of rule or statute to petitioner;
effect; judicial review. On petition of any
interested person, any agency may in its dis-
cretion issue a declaratory ruling with re-
spect to the applicability to any person,
property, or state of facts of any rule or
statute enforceable by it. A declaratory rul-
ing is binding between the agency and the
petitioner on the state of facts alleged, un-
less it is altered or set aside by a court.
However, the agency may, where the ruling
is adverse to the petitioner, review the ruling
and alter it if requested by the petitioner.
Binding rulings provided by this section are
subject to review in the Court of Appeals in
the manner provided in ORS 183.480 for the
review of orders in contested cases. The At-
torney General shall prescribe by rule the
form for such petitions and the procedure for
their submission, consideration and disposi-
tion. The petitioner shall have the right to
submit briefs and present oral argument at
any declaratory ruling proceeding held pur-
suant to this section. [1957 717 §7; 1971 734 §10;
1973 ¢.612 §6]

CONTESTED CASES

183.413 Notice to party hefore hearing
of rights and procedure; failure to pro-
vide notice. (1) The Legislative Assembly
finds that the citizens of this state have a
right to be informed as to the procedures by
which contested cases are heard by state
agencies, their rights in hearings before state
agencies, the import and effect of hearings
before state agencies and their rights and
remedies with respect to actions taken by
state agencies. Accordingly, it is the purpose
of subsections (2) to (4) of this section to set
forth certain requirements of state agencies
so that citizens shall be fully informed as to
these matters when exercising their rights
before state agencies.

(2) Prior to the commencement of a con-
tested case hearing before any agency in-
cluding those agencies identified in ORS
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183.315, the agency shall inform each party
to the hearing of the following matters:

(a} If a party is not represented by an
attorney, a general description of the hearing
procedure including the order of presentation
of evidence, what kinds of evidence are ad-
missible, whether objections may be made to
the introduction of evidence and what kind
of objections may be made and an explana-
tion of the burdens of proof or burdens of
going forward with the evidence.

(b) Whether a record will be made of the
proceedings and the manner of making the
record and its availability to the parties.

{¢} The function of the record-making
with respect to the perpetuation of the testi-
mony and evidence and with respect te any
appeal from the determination or order of the
agency.

(d) Whether an attorney will represent
the agency in the matters to be heard and
whether the parties ordinarily and customar-
ily are represented by an attorney.

(e} The title and function of the person
presiding at the hearing with respect to the
decision process, including, but not limited
to, the manner in which the testimony and
evidence taken by the person presiding at the
hearing are reviewed, the effect of that per-
son’s determination, who makes the final de-
termination on behalf of the agency, whether
the person presiding at the hearing is or is
not an employee, officer or other represen-

" tative of the agency and whether that person

has the authority to make a final independ-
ent determination. :

{f) In the event a party is not represented
by an attorney, whether the party may dur-
ing the course of proceedings request a re-
cess if at that point the party determines.
that representation by an attorney is neces-
sary to the protection of the. party’s rights. .«

{g) Whether there exists an opportunity
for an adjournment at theend of the hearing
if the party then determines that additional
evidence should be brought to the attention
of the agency and the hearing reopened.

(h) Whether there exists an opportunity
after the hearing and prior to the final de-
termination or order of the agency to review
and object to any proposed findings of fact,

-conclusions of law, summary of evidence or

recommendations of the officer presiding at
the hearing.

(i) A description of the appeal process
from the determination or order of the
agency.

(3) The information required to be given
to a party to a hearing under subsection (2)
of this section may be given in writing or
orally before commencement of the hearing.

(1995 Edition)




DIVISION 1

MODEL RULES OF PROCEDURE
APPLICABLE TO RULEMAKING FUNCTIONS

Notice of Rulemaking
137-01-000 [IAG 14, f & ef 10-22-75; 1AG 17, £ & ef 11-25-77; 1AG 4-1979, £ & ef.

12-3-79; Repealed by ID 2-1986, f. & ef, 1-27-86]

Rulemaking Procedures
137-01-005 The words and phrases used in OAR 137-01-005 to 137-03-092 have the same

meanings given them in ORS 183.310.

Stat. Auth.- ORS 183.341 & 183.390
Stats. Implemented: ORS 183.310 & 183.341(1)
Hist.: 1AG 1-1981, f. & ef. 11-17-81; JD 2-1986, f & cf 1-27-86

Public Input Prior to Rulemaking

137-01-007 (1) The agency may seek public input before giving notice of intent to adopt, amend
or repeal a rule. Depending upon the type of rulemaking anticipated. the agency may appoint an
advisory commuittee, solicit the views of persons on the agency’s mailing list maintained pursuant
to ORS 183.335(7). or use any other means to obtain public views to assist the agency.

(2) If the agency appoints an advisory committee, the agency shall make a good faith effort to
ensure that the committee’s members represent the interests of persons likely to be affected by the
rule. The meetings of the advisory committee shall be open to the public and notice of committee
meetings shall be provided to persons on the agency’s mailing list maintained pursuant to ORS
183.335(7).

(3) Written minutes shall be taken at all advisory committee meetings. The minutes must reflect all
of the matters discussed and the views expressed by the participants, The agency’s rules
coordinator shall maintain copies of the minutes of any meetings of advisory committees
appointed pursuant to this rule and any written input received by such committee or the agency
concerning the anticipated rulemaking. .

Stat. Auth.: ORS 183.341 -
Stats. Implemented: ORS 183.025(2). 183.330(2) & 183.341(1)
Hist.. JD 6-1993 f 11-1-93_ cert. ef 11-4-93: JD 6-1995. f 8-25-95_ cert. ef 9-9-95

Contents of Notice of Rulemaking When Public Hearing is Held
137-01-010 [1AG 14, £ & ef 10-22-75; 1AG 17, f. & ef 11-25-77; 1AG 4-1979, . & ef.
12-3-79; 1AG 1-1981, f & ef 11-17-81; Repealed by JD 2-1986, f & ef. 1-27-86]

Rulemaking Format
137-01-011 When the agency proposes to amend an existing rule. the agency shall set forth the

rule in full with matter proposed to be deleted enclosed in brackets and proposed additions shown
by bold face.




Stat. Auth.: ORS 183.341, 183.390 &192.445

Stats. Implemented: ORS 183.355(2YD) & 183.341(1)
Hist.: JD 1-1988. £ & cert. ef 3-3-88: JD 5-1989.f 10-6-89. cert. ef. 10-15-89: JD 7-1991 f &

cert, ef. 11-4-91:JD 6-1993 £ 11-1-93_ cert. ef 11-4-93

Contents of Notice of Rulemaking When Public Hearing Will be Held Only if Requested
137-01-015 [1AG 14, f. & ef. 10-22-75; TAG 17, f. & ef. 11-25-77; 1AG 4-1979, f. & ef.
12-3-79; 1AG 1-1981, f & ef. 11-17-81; Repealed by JD 2-1986, f. & ef. 1-27-86]

Submitiing Draft of Rule to Legislative Counsel
137-01-017 [1AG 14, f. & ef 10-22-75; 1AG 17, f. & ef. 11-25-77; Repealed by 1AG 4-1979,

£ & ef 12-3-79]

Limitation of Economic Effect on Businesses

137-01-018 (1) Based upon its economic effect analysis under ORS183.335(2)(b}(D) or upon
comments made in response to its rulemaking notice, the agency shall, before adoption of a rule,
determine whether the economic effect upon small business is significantly adverse; and

(2) If the agency determines there is a significant adverse effect on a business or businesses, it
shall, modify the rule to reduce the rule’s adverse economic impact on those businesses to the
extent consistent with the public health and safety purposes of the rule.

{3) Modification to reduce the rule’s adverse economic impact on small business shall be as

provided in ORS183.540.

Stat. Auth.: ORS Ch. 183
Stats. Implemented: ORS 183.341(1) & 183,540
Hist.: 1AG 1-1981, f. & ef. 11-17-81; JD 2-1986, f. & ef. 1-27-86

Postponing Intended Action
137-01-020 [1AG 14, f & ef 10-22-75; 1AG 4-1979, £ & ef. 12-3-79; Repealed by JD 2- 1986

f & ef 1-27-86]

Conduct of Rulemaking Hearings
137-01-030 (1) The hearing to consider a rule shall be conducted by and shall be under the

control of the presiding officer. The presiding officer may be the chief administrative officer of the
agency, a member of its govermng body, or any other person des1gnated by the agency

%44—129—&&d—2—44—19—9}~At the beglnnmg of the hearmg any person WlSh.lnE to be heard shall
growde name, address and affiliation to the presiding officer. The presiding officer may_also

require that the person complete a form showing any other information the presiding officer
deems appropriate. Addmonal persons may be heard at the dlscrenon of the presiding oﬁicer




begmnmg of the hea.rmg, the pre51dmg officer may summarize the content of the potice given
under ORS 183,335, unless requested by a person present to read the notice in full.

€5)(4) Subject to the discretion of the presiding officer, the order of the presentation shall be:

(a) Statements of proponents;

(b) Statements of opponents; and

(c) Statements of other witnesses present and wishing to be heard. :

£6)(5) The presiding officer or any member of the agency may question any witness making a
statement at the hearing. The presiding officer may permit other persons to question witnesses.
€(6) There shall be no fe%}&t‘e%er—addltlonal statement glven by any witness unless requested or
permitted by the presiding officer. The : o : -
£8)(7) The hearing may be continued w1th recesses as determmed by the pre51d1ng oﬁicer untﬂ all
listed witnesses have had an opportunity to testity.

£9)(8) The presiding officer shall, when practicable, receive all physical and documentary evidence
presented by witnesses. Exhibits shall be marked and shall identify the witness offering the exhibit.
Any written exhibits shall be preserved by the agency pursuant to any applicable retention
schedule for public records under ORS 192.001 et seq.

E0)(9) The presiding officer may set reasonable time limits for oral presentation and may exclude
or limit cumulative, repetitious, or 1mmatenal matter.

(10) The premdmg ofﬁcer Py :

shaﬁ make a record of the proceeding, by audio or video tape recording, ste_nographic reporting

Of minutes.

Stat. Auth.; ORS 183.341 & 183.390

Stats. Implemented: ORS 183.335(3) & 183.341(1)

Hist.: 1AG 14, £, & ef. 10-22-75; 1AG 4-1979, £ & ef 12-3-79; 1AG 1-1981, f & ef 11-17-81;
JD 2-1986, f. & ef 1-27-86; JD 1-1988, f & cert. ef 3-3-88; JD 5-1989, f 10-6-89, cert. ef.
10-15-89; ID7-1991, f & cert. ef 11-4-91

Preﬂdmg—eiﬁeeH-Repm:t-Rulemakmg Record

(1) The agencv_shall maintain a record of any data or views its recejves in response to a notice of
intent to adopt. amend or repeal a rule,

(2) If a hearing is held, the agency may require the presiding officer, within a reasonable time after
the hearing, to provide the agency a written summary of statements given and exhibits received
and a report of the officer’s observations of physical experiments, demonstrations, or exhibits.
The presiding officer may make recommendations but such recommendations are not binding
upon the agency. The rulemaking record shall contain the presiding officer’s summary, or a
recording of oral submissions received at the hearing, and the presiding officer’s recommendation.




if any.

(3) The rulemaking record shall be maintained by the rules coordinator. The agency shall make the

rulemaking record available to members of the public upon request.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.335(3), 183.341(1) & OR Laws 1993, Ch 729, §14

Hist.: 1AG 14, f. & ef 10-22-75; 1AG 1-1981, f. & ef 11-17-81; JD 2-1986, f. & ef. 1-27-86; D
6-1993, f. 11-1-93, cert. ef. 11-4-93; JD 7-1995, f. 8-25-95, cert. ef. 1-1-96

Action-of-Ageney-Agency Rulemaking Action

137-01-050 At the conclusion of the hearing, or after receipt of the presiding officer’s requested
report and recommendation, if any, the agency may adopt, amend, or repeal rules covered by the
notice of intended action. The agency shall fully consider all written and oral submissions.

Stat. Auth.: ORS Ch. 183
Stats. Implemented: ORS 183.335(3)
Hist.: 1AG 14, . & ef. 10-22-75; 1AG 1-1981, f. & ef. 11-17-81, ID2 1986, f. & ef. 1-27-86

Notice-of-Ageney-Action-Certificationto-Secretary of State Rule Filing
137-01-660 (1) The agency shall file in the office of the Secretary of State a certified copy of each

rule adopted, including rules that amend or repeal any rule.
(2) The rule shall be effective upon filing with the Secretary of State unless a different effective
date is required by statute or a later effective date is specified in the rule. -

Stat. Auth.: ORS Ch. 183

Stats. Implemented: ORS 183.341(1) & 183.355

Hist.: 1AG 14, f & ef. 10-22-75; 1AG 17, £ & ef. 11-25-77, 1AG 4-1979, £. & ef. 12-3-79; JD
2-1986, f. & ef. 1-27-86; JD 5-1989, f. 10-6-89, cert, ef. 10-15-89

Petition to Promulgate, Amend, or Repeal Rule

137-01-070 NOTE: OAR 137-01-070 was adopted by the Attorney General as required by ORS
183.390. Agencies must apply this rule without further adoption or amendment:

(1) An interested person may petition an agency to adopt, amend, or repeal a rule. The petition
shall state the name and address of the petitioner and any other person known to the petitioner to
be interested in the rule. The petition shall be legible, signed by or on behalf of the petitioner, and
shall contain a detailed statement of’

(a) The rule petitioner requests the agency to adopt, amend, or repeal. When a new rule is
proposed, the petition shall set forth the proposed language in full. When an amendment of an

existing rule is seught-proposed, the affected portion-of the-rule shall be set forth in the petition in
full with matter proposed to be deleted enclosed in brackets and proposed additions shown by

underhining-or-boldface;

{b) Facts or arguments in sufficient detail to show the reasons for and effects of adoption,
amendment, or repeal of the rule;
{c) All proposmons of law to be aSSerted by pet1t1oner—




(2) p a;-shall-be-deemedfiled-whenrecerve ceney: 1he agency:

{a) May provide a copy of the petition, toqether w1th a copy of the applicable rules of practice, to
all persons named in the petition;

(b) May schedule oral presentations;

(¢)_Shall, in writing, within 30 days after receipt of the petition, cither deny the petition or mmate

rulemaking proceedings

Stat. Auth.: ORS 183.390

Stats. Implemented: ORS 183.341(1) & 183.390

Hist.: 1AG 14, f & ef 10-22-75; 1AG 1-198]1, f & ef 11-17-81; JD 6-1983, £ 9-23-83, ef
9-26-83; ID 2-1986, f. & ef. 1-27-86; JD 5-1989, f. 10-6-89, cert. ef 10-15-89; JID7-1991, f &
cert. ef. 11-4-91; JD 6-1995, . 8-25-95, cert. ef. 9-9-95

Temporary Rulemaking Requirements
137-01-080 (1) If no notice has been provided before adoption of a temporary rule, the agency

shall give notice of its temporary rulemaking to persons, entities, and media specified under ORS
183.335(1) by mailing or personally delivering to each of them a copy of the rule or rules as
adopted and a copy of the statements required under ORS 183.335(5). If a temporary rule or
rules are over ten pages in length, the agency may provide a summary and state how and where a
copy of the rule or rules may be obtained. Failure to give this notice shall not affect the validity of
any rule.

(2) The agency shall file with the Secretary of State a certified copy of the temporary rule and a
copy of the statement required by ORS 183.335(3).

(3) A temporary rule is eﬁ’ectlve for less—%baﬂ—lso days unless fﬂa shorter penod is speclﬁed in

the temporary rule

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183 335(5), 183 341(1), 183355 & Or. Laws 1993, Ch. 729 §6

Hist.: 1AG 14, £ & ef 10-22-75; 1AG 17, f & ef. 11-25-77; 1AG 4-1979, f. & ef. 12-3-79; 1AG
1-1981, £ & ef 11-17-81; JD 6-1983, f 9-23-83, ef 9-26-83; ID 2-1986, {. & ef. 1-27-86; JD
5-1989, f. 10-6-89, cert. ef. 10-15-89; JID7-1991, f. & cert. ef. 11-4-91; JD 6-1993, f 11-1-93,
cert. ef. 11-4-93; JD 7-1995, f. 8-25-95  cert. ef. 1-1-96

Periodic Rule Review
137-01-085 (1) Pursuant to ORS 183,545, the agency shall review and analyze all-of its rules at
least once every three years, including rules reviewed during prior reviews and rules adopted after

the last review.




(2) As part of the review the agency shall invite public comment upon the rules and shall gtve
notice of the review in accordance with purseantte-ORS 183.335(1).

(3) The notice shall identify the rules under review by rule or division number and subject matter.
It shall state that the agency invites written comments concerning the continued need for the rule;
the complexity of the rule; the extent to which the rule duplicates, overlaps, or conflicts with other
state rules, federal regulations, and local government regulations; the degree to which technology,
economic conditions, or other factors have changed in the subject area affected by the rule; the
rule’s potential for enhancement of job-producing enterprises; and the legal basts for the rule.

(4) The notice shall state the date by which written comments must be received by the agency

and the address to which the comments should be sent.

(5) If the agency provides a public hearing to receive oral comments on the rules, the notice shall
include the time and place of the hearing,

Stat. Auth.: ORS 183.341 & 183.390
Stats, Implemented: ORS 183.341(1), 183.545, 183.550; Or Laws 1992, Ch. 15 and Or Laws

1995, Ch. 535
Hist.: 1AG 1-1981, f. & ef 11-17-81; JD 2-1986, f. & ef 1-27-86; JD 5-1989, f. 10-6-89, cert.

ef. 10-15-89; JD7-1991, f. & cert. ef 11-4-91

Notice for Periodic Review of Rules
137-01-090 [1AG 1-1981, f. & ef. 11-17-81; Repealed by JD 2-1986, f. & ef. 1-27-86]

DIVISION 2

MODEL RULES OF PROCEDURE
APPLICABLE TO PROCEEDINGS FOR
AGENCY DECLARATORY RULINGS

Institution of Proceedings for Declaratory Rulings
137-02-000 [1AG 14, f. & ef. 10-22-75; Repealed by JD 2-1986, f. & ef. 1-27-86]

[ED. NOTE: OAR 137-02-010 to 137-02-060 were adopted by the Attorne.y_ General as required
by ORS 183.410. Agencies must apply these rules without further adoption or amendment. ]

Petition for Declaratory Ruling—Centents-of Petition

137-02-010 The petition to institute-initiate proceedings for declaratory rulings shall contain:

(1) The rule or statute that may apply to the person, property, or state of facts;

(2) A detailed statement of the relevant facts; including sufficient facts to show petitioner’s
interest; :

(3) All propositions of law or contentions asserted by petitioner;

{(4) The questions presented,

(5) The specific relief requested; and

(6) The name and address of petitioner and of any other person known by petitioner to be
interested in the requested declaratory ruling.




Stat. Auth.: ORS Ch. 183
Stats. Implemented: ORS 183.410
Hist.: 1AG 14, £ & ef 10-22-75; JD 2-1986, £ & ef 1-27-86; JD 5-1989, f 10-6-89, cert. ef,

10-15-89

Filing-and-Service of Declaratory Ruling Petition

137-02-020 (1) The petition shall be deemed filed when received by the agency.

(2) Within 60 days after the petition is filed the agency shall notify the petitioner in writing
whether it will issue a ruling. If the agency decides to issue a ruling, it shall serve all persons
named in the petition by mailing;

(2) A copy of the petition together with a copy of the agency’s rules of practice; and

(b) Notice of any proceeding including the hearing at which the petition will be considered. (See
OAR: 137-02-030 for contents of notice.)

(3) Notwithstanding section (2) of this rule, the agency may decide at any time that it will not
issue a declaratory ruling in any specific instance. The agency shall notify the petitioner in writing
when the agency decides.not to issue a declaratory ruling.

Stat. Auth.: ORS Ch. 183

Stats. Implemented: ORS 183.410

Hist.: 1AG 14, f & ef 10-22-75; 1AG 17, f. & ef 11-25-77: 1AG 1-1981, f. & ef 11-17-81; ID
2-1986, f. & ef 1-27-86; JD 5-1989, £ 10-6-89, cert. ef. 10-15-89

Intervention in Declaratory Rulings

137-02-025 (1) Aoy person or entity may petition the agency for permission to participate in the
proceeding as a party.

{2} The petition for intervention shall be in writing and shall contain:

(a) The rule or statute that may apply to the person, property, or state of facts;

(b} A statement of facts sufficient to show the intervenor’s interest:

{c) A statement that the intervenor accepts the petitioner’s statement of facts for purposes of the
declaratory ruling;

{d) All propositions of law or contentions asserted by the intervenor:; ) '
(e) A statement that the intervenor accepts the petitioner’s statement of the questions ;Qresented
or a statement of the questions presented by the intervenor;

{f) A statement of the specific relief requested.

(3) The agency may, in its discretion, invite any person or entity to file a petition for intervention.
(4) The agency, in its discretion, may grant or deny any petition for intervention, If a petition for
intervention is granted, the status of the intervenor(s) shall be the same as that of an original

petitioner, i.e._the declaratory ruling, if any, issued by the agency shall be binding between the

intervenor and the agency on the facts stated in the petition, subject to review as provided in ORS
183.410
(5) The decision to grant or deny a petition for intervention shall be in writing and shall be served

on all parties.

Stat, Auth.: QRS Ch. 183.410
Stats. Implemented: ORS 183.410




Hist.. JD 5-1989, f 10-5-89, cert. ef. 10-15-89: JD 6-1995. f 8-25-95, cert. ef 9-9-95

Contents-of-Notice of Declaratory Ruling Hearing

137-02-030 The notice of preceeding-hearing for a declaratory ruling shall set-forth:

(1) A Be accompanied by a copy of the petition requesting the declaratory ruling and by a copy of
any petition for intervention if copies of these petitions have not previously been served on the
partys

(2) FheSet forth the time and place of the proceeding; and

(3) The-designation-efIdentify the presiding officer.

Stat. Auth.; ORS Ch. 183

Stats. Implemented: ORS 183,410

Hist.: 1AG 14, f. & ef. 10-22-75; 1AG 1-1981, f & ef 11-17-81; JD 2-1986, f. & ef 1-27-86; ID
5-1989, f. 10-6-89, cert. ef. 10-15-89

Conduct-of Hearing. Briefs;and Oral Argument-Declaratory Ruling Procedure
137-02-040 (1) The proceeding shall be conducted by and shall be under the control of the

presiding officer. The presiding officer may be the chief administrative officer of the agency, a
member of its governing body or any other person designated by the agency.

(2) No testimony or other evidence shall be accepted at the hearing. The petition will be decided
on the facts stated in the petition, except that the presiding officer may agree to accept, for
consideration by the agency, a statement of alternative facts if such a statement has been
stipulated to in writing by all parties to the proceeding, including any intervening parties.

(3) Ad-the proceeding;-petitioner The parties and any-otherinterested-party-agency staff shall have
the right to present oral argument. The presiding officer may impose reasonable time limits on the
time allowed for oral argument. Petitioner-The parties and agency staff-and-interested-persons
may file briefs in support of their respective positions. The presiding officer shall fix the time and
order of filing briefs_and may direct that the briefs be submitted prior to oral argument, The
presiding officer may permit the filing of memoranda following the hearing.

(4) The proceeding may be conducted in person or by telephone.

(5) As used in this rule, “telephone” means any two-way electronic communication device.

Stat. Auth.: ORS 183.410

Stats. Implemented: ORS ORS 183.410

Hist.: 1AG 14, f & ef. 10-22-75; 1AG 1-1981, f & ef. 11-17-81; JD 2-1986, . & ef. 1-27-86; JD
5-1989, f. 10-6-89, cert. ef. 10-15-89; JD 6-1993, f. 11-1-93, cert. ef. 11-4-93; JD 6-1995, £
8-25-95, cert. ef. 9-9-95

Presiding Officer’s Proposed Declaratory Ruling-Opinion
137-02-050 (1) Except when the presiding officer is the decision maker, the presiding officer shall
prepare an—epinten—a proposed declaratory muling in accordance with OAR 137-02-060 for

consideration by the decision maker.
(2) When a proposed declaratory ruling is considered by the decision maker, the parties and
agency staff shall have the right to present oral argument to the decision maker.




Stat, Auth.: ORS Ch. 183
Stats. Implemented: ORS 183.410
Hist.: 1AG 14, f & ef 10-22-75; JD 2-1986, f. & ef 1-27-86; JD 5-1989, £ 10-6-89, cert. ef

10-15-89

Issuance of Declaratory Ruling
137-02-060 (1) The agency shall issue its declaratory ruhng within 60 days of the close of the

(2) The ruling shall be in writing and shall include:

(a) The facts upon which the ruling is based,

(b) The statute or rule in issue;

{c) The agency’s conclusion as to the applicability of the statute or rule to those facts;

(d) The agency’s conclusion as to the legal effect or result of applying the statute or rule to those
facts;

(e) The reasons relied upon by the agency to support its conclusions;

(f) A statement that under ORS 183.480 the parties may‘ obtain judicial review by filing a petition

with the Court of Appeals within 60 days from the date the declaratory maling is served,

(3) The ruling shall be served by mailing a copy to the parties.

Stat. Auth.: ORS Ch. 183

Stats. Implemented; ORS 183.410

Hist.: 1AG 14, £ & ef 10-22-75; 1AG 1-1981, £ & ef. 11-17-81; JD 2-1986, {. & ef. 1-27-86; JD
5-1989, f. 10-6-89, cert. ef. 10-15-89

Effect of Agency Ruling
137-02-070 [1AG 14, f & ef. 11-22-75; Repealed by JD 2-1986, f. & ef. 1-27-86]

DIVISION 3

MODEL RULES OF PROCEDURE
APPLICABLE TO CONTESTED CASES

Contested Case Defined
137-03-000 [1AG 14, f & ef. 10-22-75; 1AG 17, f & ef 11-25-77, 1AG 4-1979, f. & ef.
12-3-79; 1AG 1-1981, f & ef 11-17-81; Repealed by JD 2-1986, f & ef. 1-27-86]

Contested Case Notice

137-03-001 (1) In addition to the requirement of ORS 183.415(2), a contested case notice may
include a statement that the record of the proceeding to date, including, information in the agency
file or files on the subject of the contested case, automatically become part of the contested case
record upon default for the purpose of proving a prima facie case.

(2) Execept-as-otherwise-required-bytaw,—the-The contested case notice shall include a statement
that if a request for hearing is not received by the agency within 21-days-of the-date-of mailing-of

other-service-of the-netice the time stated in the notice, the person shall have waived the right to a




hearing under ORS Chapter 183, except as provided in OAR 137-03-075(6yand-£H(4).

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1), 183.413 & 183.415(6)

Hist.: 1AG 14, f & ef 10-22-75;, 1AG 17, f & ef 11-25-77; 1AG 4-1979, f & ef. 12-3-79; JD
2-1986, f & ef. 1-27-86; JD 1-1988, f. & cert. ef 3-3-88; JD 7-1991, . & cert. ef 11-4-91

Rights of Parties in Contested Cases

137-03-002 (1) In addition to the information requ1red to be given under ORS 183.413(2) and
183.415(7), before commencement of a contested case hearing, the agency shall inform a party, if
the party is an agency, corporation, or an unincorporated association, that such party must be
represented by an attorney licensed in Oregon, unless statutes applicable to the contested case
proceeding specifically provide otherwise.

(2) Except as otherwise required by ORS 183.415(7), the information referred to in section (1) of
this mle may be gwen in writing or orally before the commencement of the hearing.

saﬁf;efts%eﬂ—ﬁﬂe—ef—et-he&fefm—eﬁlﬁ%eﬂﬂeéa%e—&aﬂeﬁeﬂ- Upon the agreement of the agency and

the parties, and unless otherwise precluded by law, alternative methods of dispute resolution may
be used in contested case matter. Such alternative methods of resolution may include non-binding
arbitration. modified contested case proceedings, nonrecord abbreviated hearings or any
collaborative method designed to encourage the agency and the parties to work together to
develop a mutually agreeable golution, such as negotiation, mediation, use of a neutral facilitator

or settlement conferences, but may not mcIude bmdmg arbitration.,

d1suos1t10n of contested cases may be by a ﬁnal hearing order or, unless Drecluded by law by
stipulation. agreed setilement, consent order or final order bv default. Informal settlement mav be
made in license revocation proceedings by written agreement of the parties and the agency

consenting to a suspension, fine or other form of intermediate sanction.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 9.320, 183.341(1), 183.413, 183.415 & 183,502

Hist.: 1AG 1-1981, f. & ef 11-17-81; JD 2-1986, f. & ef, 1-27-86; JD 6-1995, f. 8-25-95, cert.
ef. 9-9-95

Late Filing
137-03-003 (1) Unless otherwise provided by law. when a person fails to file any document within

the time specified by agency rules or these model rules of procedure, the late filing may be
accepted if the agency or presiding officer determines that the cause for failure to file the

document timely was_beyond the reasonable control of the party.
(2) The agency may require a statement explaining the reasons for the late filing.




Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1)
Hist.: JD 5-1989._f 10-6-89. cert. ef. 10-15-89: JD 7-1991.f & cert. ef 11-4-9]

Request-byPerson-to-Participateion as Party or Limited Party

137-03-005 (1) When an agency gives notice that it intends to hold a contested case hearing,
persons who have an interest in the outcome of the agency’s proceeding or who represent a public
interest in such result may request to participate as parties or limited parties.

(2) A person requesting to participate as a party or limited party shall file a petition with the
agency at least 21 days before the date set for the hearing and shall include a sutficient number of
copies of the petition for service on all parties-with-the-aseney-atleast 21-days-beforethe-date-set
for-the-heamne. Petitions untimely filed shall not be considered unless the agency determines that
good cause has been shown for failure to file timely.

(3) The petition shall include the following:

(a) Names and addresses of the petitioner and of any organization the petitioner represents;

(b) Name and address of the petitioner’s attorney, if any;

(c) A statement of whether the request is for participation as a party or a limited party, and, if as a
limited party, the precise area or areas in which participation is sought;

(d) If the petitioner seeks to protect a personal interest in the outcome of the agency’s
proceeding, a detailed statement of the petitioner’s interest, economic or otherwise, and how such
interest may be affected by the results of the proceeding;

(e) If the petitioner seeks to represent a public interest in the results of the proceeding, a detailed
statement of such public interest, the manner in which such public interest will be affected by the
results of the proceeding, and the petitioner’s qualifications to represent such public interest;

(f) A statement of the reasons why existing parties to the proceeding cannot adequately represent
the interest identified in subsection (3)(d) or (e) of this rule.

(4) The agency shall serve a copy of the petition on each party personally or by mail. Each party
shall have seven days from the date of personal service or agency mailing to file a response to the
petition.

- (5) If the agency determines under OAR 137-03-003 that good cause has been shown for faﬂure
to file a timely petition, the agency at its discretion may:

(a) Shorten the time within which answers to the petition shall be filed; or

(b) Postpone the hearing until disposition is made of the petition.

(6) If a person is granted participation as a party or a limited party, the agency may postpone or
continue the hearing to a later date if necessary to avoid an undue burden to one or more of the
parties In the case re-the-he d

(7) In ruling on petitions to participate as a party or a limited party, the agency shall consider:

(a) Whether the petitioner has demonstrated a personal or public interest that could reasonably be
affected by the outcome of the proceeding;

(b) Whether any such affected interest is within the scope of the agency’s jurisdiction and within
the scope of the notice of contested case hearing;

(c) When a public interest is alleged, the qualifications of the petitioner to represent that interest;
(d) The extent to which the petitioner’s interest will be represented by existing parties.

(8) A petition to participate as a party may be treated as a petition to participate as a limited party.




(9) Fheae : 6 to Gront matitios . . ; -
party- If the agency grants a petmon tThe agency shall spemfy areas of pammpatlon and
procedural limitations as it deems appropriate.

(10) An agency ruling on a petition to participate as a party or as a limited party shall be by
written order and served promptly on the petitioner and all parties. If the petition is allowed, the
agency shall also serve petitioner with the notice of rights required by ORS 183.413(2).

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1), 183.415(4) & 183.450(3)

Hist.: 1AG 17, £ & efl 11-25-77; 1AG 4-1979, f. & ef. 12-3-79; ID 2-1986, f. & ef. 1-27-86; JD
1-1988, f. & cert. ef. 3-3-88; JD 5-1989, f. 10-6-89, cert. ef. 10-15-89; JD 7-1991, . & cert. ef.

11-4-91

Agency Participation as Interested Agency or Party

137-03-007 (1) When an agency gives notice that it mtends to hold a contested case hearing, it
may also notify the parties that it intends to name any other agency that has an interest in the
outcome of that proceeding as a party or as an interested agency, either on its own initiative or
upon request by that other agency

naltv shall have seven days from the date of personal service or malllng of the notlce to file

objections.
(3) The agency decision to name an agency as a party or as an interested agency shall be by

written order and served promptly on the parties and the named agency,

(4) An agency named as a party or as an interested agency has the same procedural rights and

shall be given the same notices as any party in the proceeding. An interested agency, unlike a

party, has no right to judicial review.
(5} An agency may not be named as a party under this rule without written authorization of the

Attorney General.

Stat. Auth.; ORS Ch. 180, 183.341 & 183.390
Stats. Implemented: ORS 180.060, 180.220, 183.341(1) & 183.415(4)
Hist.: JD 2-1986, f. & ef 1-27-86; JD 7-1991, . & cert. ef 11-4-91

Authorized Representative in Designated Agencies

137-03-008 (1) For purposes of this rule, the following words and phrases have the following
meaning;

(a) “Agency” means State Landscape Contractors Board, Office of Energy and the Energy
Facility Siting Council, Environmental Quality Commisston and the Department of Environmental
Quality; Insurance Division of the Department of Consumer and Business Services Insuranee-and
Finanee-for proceedings in which an insured appears pursuant to ORS 737.505; the State Fire

Marshal Division—efthe-ExecutiveDepartment-in the Department of State Police; Division of

State Lands for proceedings regarding the issuance or denial of fill or removal permits under ORS
541.605 to 541.685; Public Utility Commission—Water Resources—Commission and the Water

Resources Department; Land Conservation and Development Commission and the Department of




Land Conservation apnd Development; and State Department of Agriculture for purposes of
hearings under QRS 215.705:

(b) “Authorized Representative” means a member of a partnership, an authorized officer or
regular employee of a corporation, association or organized group, or an authorized officer or
employee of a governmental authority other than a state agency;

{c) “Legal Argument” includes arguments on:

{A) The jurisdiction of the agency to hear the contested case;

(B) The constitutionality of a statute or rule of the application of a constitutional requirement to
an agency,

(C) The application of court precedent to the facts of the particular contested case proceeding.

(d) “Legal Argument” does not include presentation of evidence, examination and
cross-examination of witnesses or presentation of factual arguments or arguments on:

(A} The application of the facts to the statutes or rules directly applicable to the issues in the
contested case;

(B) Comparison of prior actions of the agency in handling similar situations; '

(C) The literal meaning of the statutes or rules directly applicable to the issues in the contested
case;

(D) The admissibility of evidence or r the correctness of procedures being followed.

(2) A party or limited party partictpating in a contested case hearing before an agency listed in
subsection (1){a)} of this rule may be represented by an authorized representative as provided in
this rule if the agency has by rule specified that authorized representatives may appear in the type
of contested case hearing involved.

(3) ©n : : : g
61—){19)—61‘—&1&1—5—?&19— Before appearing in the case, an authonzed representatlve must prov1de the
presiding officer with a letter authorizing the named representative to appear on behalf of a party
or limited party.

(4) The presiding officer may limit an authorized representative’s presentation of evidence,
examination and cross-examination of witnesses, or presentation of factual arguments to insure
the orderly and timely development of the hearing records, and shall not allow an authorized
representative to present legal argument as defined in subsection (1)(c) of this rule.

(5) When an authorized representative is representing a party or limited party in a hearing, the
presiding officer shall advise such representative of the manner in which objections may be made
and matters preserved for appeal. Such advice is of a procedural nature and does not change
applicable law on waiver or the duty to make timely objection. Where such objections may
involve legal argument as defined in this rule, the presiding officer shall provide reasonable
opportunity for the authorized representative to consult legal counsel and permit such legal
counsel to file written legal argument within a reasonable time after conclusion of the hearing.

Stat. Auth.: ORS 183.457

Stats. Implemented: ORS 183.341(1) & 183.457

Hist.: JD 4-1987(Temp), f & ef 7-22-87, JD 1-1988, f. & cert. ef. 3-3-88; JD7-1991, { & cert.
ef 11-4-91; JD 6-1993, f 11-1-93, cert. ef. 11-4-93; JD 6-1995, f. 8-25-95, cert. ef. 9-9-95

[ED. NOTE: The text of Temporary Rules is not printed in the Oregon Administrative Rules
Compilation. Copies may be obtained from the adopting agency or the Secretary of State.]




Agency Represented by Officer or Employee
137-03-609 [JD 4-1987(Temp), f. & ef 7-22-87]

Emergency License Suspension, Refusal to Renew

137-03-010 (1) If the agency finds there is a serious danger to the public health or safety, it may
immediately suspend or refuse to renew a license. For purposes of this rule, such a decision is
referred to as an emergency suspension order. An emergency suspension order is-a-witten-order

whieh—+s-not-a-final-erderunder ORS-chapter 183 must be in writing An-emergeney-suspension
orderis-not-an-orderin-a-contested-case-and may be issued without_prior notice to the licengee or
an opportunity for a hearing as required for contested cases under ORS Chapter 183.

{2)(a) Except where the danger to the public health or safety is so imminent that opportunity for
the licensee to object under section (3) of this rule is not practicable as determined by the agency,
the agency shall provide the licensee with notice and opportunity to object prior to issuing the
emergency suspension order. For purposes of this rule, this notice is referred to as a
presuspension notice.

(b) The presuspens1on notice shaﬂ
(A) ; e i and-—the—ey ; ageney—whieh-Describe
generally the acts of the licensee and the circumstances that would be gTounds for revocation,
suspension or refusal to renew the license under the agency’s usual procedures;

(B) Speeifi-Describe generally the reasons why the acts of the licensee and the circumstances
seriously and immediately endanger the public’s health or safety;

(C) Identify a person in the agency whom the licensee may contact and who is authorized to issue

the emergency suspension order or to make recommendations regarding the issuance of the

emergency suspension order.
{c) The agency may provide the presuspension notice to the licensee in writing, orally by
telephone or in person or by any other means available to the agency.

(3) Follomng the presuspensmn notlce the agency shall prov1de the hcensee an immediate
obj ; ; esuspenston-notiee respond

to the presuspension notice before a person authorlzed to issue the emergenc.y suspension order
or to make recommendations regarding the issuance of the emergency suspension order. An
emergency suspengion order may be issued anytime thereafter.

{4)(a) When the agency issues an emergency suspension order, the agency shall serve the order on
the licensee either personally or by registered or certified mail.

(b) The order shall include the following statements;

(A) Those required under ORS 183.415(2) and (3),

(B) That the licensee has the right to demand a hearing to be held as soon as practicable to
contest the emergency suspension order;

(C) That if the demand for hearing is not received by the agency within 90 days of the date of

notice of the emergency suspension order the licensee shall have waived its right to a hearing

under ORS Chapter 183; .

(D) The effective date of the emergency suspension order;,

(E) The-specifications-noted—in—subsection{2)(b)-efthis—rule-Findings of the specific acts or




omissions of the licensee that are srounds for revocation, suspension or refusal to renew the

license, and the reasons these acts or omissions seriously and immediately endanger the public’s

health or safetv and
(F) That wwith : i : o 8
emnge&eyLSﬁSpeﬂﬁeﬂ—eféeFthe agency may be—comblneé the hearmg on the emergency
suspension order with any other agency proceeding affecting the license. The procedures for a
combined proceeding shall be those applicable to the other proceeding affecting the license.

(5)(a) If timely requested by the licensee ﬁ&Esuaﬂt—Ee—subseeHeﬂ—é%{—b)—e#—thfs—m}e the agency
shall hold a hearing on the emergency suspension order as soon as practicable,

(b) At the hearing, the agency shall consider the facts and circumstances including, but not limited

to:

feﬂew—ehekeeﬂse—miéeﬁtkm—&geﬂey—s—w&akpfeeeéﬁes—@)—Whether the acts or omissions of the

licensee pose a serious danger to the public’s health or safety; and
(G}(B) Whether circumstances at the time of the hearing justify confirmation, alteration or
revocation of the order.,

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1) & 183.430

Hist.: 1AG 14, f. & ef 10-22-75; 1AG 17, . & ef 11-25-77; JD 2-1986, f. & ef. 1-27-86; ID
1-1988, f. & cert. ef. 3-3-88; JD 7-1991, f. & cert. ef. 11-4-91

Orders When No Hearing Requested or Failure to Appear
137-03-020 [1AG 14, £ & ef. 10-22-75; 1AG 17, £ & ef 11-25-77; 1AG 1-1981, f. & ef.
11-17-81; Repealed by JD 2-1986, f. & ef. 1-27-86]

Discovery in Contested Cases
137-03-025 (1) In it discretion, the agency may order discovery by the agency and any party in
appropriate cases. This rule does not require the agency to authorize any discavery. If the agency

does authorize discovery, the agency shall control the methods, timing and extent of discovery.
but nothing in this rule prevents informal exchanges of information,

(2) Discovery may include but is not limited to one or more of the following;

(a) Depositions; _

(b) Disclosure of names and addresses of witnesses expected to testify at the hearing;

(c) Production of documents. which may but need not be limited to documents which the party
producing the documents plans to offer as evidence:

(d) Production of objects for inspection or permission to enter upon land to inspect land or other
property;

(e) Requests for admissions:

(f) Written interrogatories;

{g) Prehearing conferences, as provided in this rule.

(3) Before requesting a discovery order, a party must seek the discovery through an informal




exchange of information.
($){a) A party that secks to take the testimony of a material witness by deposition shall file a

written request with the agency. The request shall set forth the name and address of the witness, a
showing a materiality of the witness’s testimony, an explanation of why a deposition rather than

mformal or other means of discovery is necessary. and a request that the witness’s testimony be
taken before an officer named in the request for the purpose of recording testimony:

(b) For all other forms of discovery. a request for a discovery order must be in writing and must
include a description of the attempts to obtain the requested discovery informally. The request
shall be mailed or delivered to the agency, with a copy to other parties. The agencyv shall consider
any objections by the party from whom discovery is sought,

5} Any discovery request must be reasonably likely to produce information that is generall
relevant to the case. If the relevance of the requesied discovery is not apparent, the agency may
require the party requesting discovery to explain how the request is likely to produce relevant
information. If the request appears to be unduly burdensome, the agency may require an
explanation of why the requested information is necessary or is likely to facilitate resclution of the

case. ,
(6) The agency shall issue an order granting or denying a discovery request in whole or in part.

(7) Only the agency may issue subpoenas in support of discovery. The agency may apply to the
circuit court to compel obedience to a subpoena.

(8) The presiding officer may refuse to admit evidence which has not been disclosed in response
to a discovery order, unless the party that failed to provide discovery offers a satisfactory reason
for having failed to do so or unless excluding the evidence would violate the duty to conduct a full
and fair inquiry under ORS 183 415(10). If the presiding officer admits evidence which was not
disclosed as ordered. the presiding officer mayv grant a continuance to allow an opportunity for the
agency or other party to respond. -

(9) The agency may delegate its authority to order and control discovery to a presiding officer.
The delegation must be in writing, and it may be limited to specified forms of discovery.

Stat. Auth.: ORS 183.341 & 183.390
Stats. Implemented: ORS 183.341(1) & 183,425
Hist.: JD 7-1991. f & cert. ef 11-4-91

Subpoenas, Depositions .
137-03-030 [1AG 14, f. & ef. 10-22-75; 1AG 17, f. & ef. 11-25-77, 1AG 4-1979, f. & ef.
12-3-79; 1AG 1-1981, f. & ef. 11-17-81; Repealed by JD 2-1986, f. & ef. 1-27-86]

Prehearing Conferences

137-03-035 (1) Prior to hearing, the agency may, in its discretion, conduct one or more
prehearing conferences to facilitate the conduct and resolution of the case. The agency may
convene the conference on its own initiative or at a party’s request.

(2) The purposes of a prehearing conference may include, but are not limited to, one or more of
the following:

(a) To facilitate discovery and to resolve disagreements about discovery,

(b) To identify, simplify and clarify issues;

(c) To eliminate irrelevant issues;




(d) To obtain stipulations of fact;

(&) To provide to the presiding officer, agency and parties. in advance of the hearing. copies of all
documents intended to be offered as evidence at the hearing and the names of all witnesses
expected to testify;

() To authenticate documents;

(g) To decide the order of proof and other procedural matters pertaining to the conduct of the
hearing; and

(h) To discuss settlement or other resolution or partial resolution of the case.

(3) The prehearing conference may be conducted in person or by telephone.

(4) The agency must make a record of any stipulations, rulings and agreements. The agency may
make an audio or stenographic record of the pertinent portions of the conference or may place the
substance of stipulations, rulings and agreements in the record by written summary. Stipulations
to facts and to the authenticity of documents and agreements to narrow issues shall be binding
upon the agency and the parties unless good cause is shown for rescinding a stipulation or
agreement. Settlement discussions shall not be made a part of the record, except to the extent that
the discussions result in agreement. '

(5) After the hearing begins, the presiding officer may at any time recess the hearing to discuss
any of the matters listed in section (2) of this rule.

(6) _The agency may delegate to the presiding officer the discretion to conduct prehearing

conferences.

Stat. Auth : ORS 183.341 & 183.390
Stats. Implemented: ORS 183.341(1), 183.430 & 183.502
Hist.: JD 7-1991 f & cert. ef 11-4-01

Conducting Contested Case Hearing

137-03-040 (1) The contested case hearing shall be conducted by and under the control of the
presiding officer. The presiding officer may be the chief administrative officer of the agency, a
member of its governing body, or any other person designated by the agency.

(2) If the presiding officer or any decision maker has an actual or potential conflict of interest as
defined in ORS 244.020(1) or (7), that officer shall comply with the requirements of ORS Chapter
244 (e.g., ORS 244.120 and 244.130).

(3) The hearing shall be conducted, subject to the discretion of the pre51dmg officer, so as to
include the following:

(a) The statement and evidence of the proponent in support of its action;

(b) The statement and evidence of opponents, interested agencies, and other parties; except that
limited parties may address only subjects within the area to which they have been limited;

(c) Any rebuttal evidence;

(d) Any closing arguments.

(4) Presiding officers or decision makers, agency representatives, interested agencies, and parties
shall have the right to question witnesses. However, limited parties may question only those
witnesses whose testimony may relate to the area or areas of participation granted by the agency.
(5) The hearing may be continued with recesses as determined by the presiding officer.

(6) The presiding officer may set reasonable time limits for oral presentation and may exclude or
limit cumulative, repetitious, or immaterial matter.




(7) Exhibits shall be marked and maintained by the agency as part of the record of the
proceedings.

(8) If the presiding officer or any decision maker recéives any written or oral ex parte
communication on a fact in issue during the contested case proceeding, that person shall notify all
parties and otherwise comply with the requirements of OAR 137-03-055.

Stat. Auth.: ORS 183.341

Stats. Implemented: ORS 183.341(1), 183.415(9) & 183.462

Hist.: 1AG 14, f & ef 10-22-75; 1AG 4-1979, f. & ef 12-3-79; JD 21986, f. & ef. 1-27-86; JD
7-1991, £ & cert. ef. 11-4-91; JD 6-1995 f 8-25-95, cert. ef. 9-9-95

Telephone Hearings ‘
137-03-045 (1) Unless precluded by law. the agency may, in its discretion, hold a hearing or
portion of a hearing by telephone. Nothing in this rule precludes an agency from allowing some
parties or witnesses to attend by telephone while others attend in person.

(2) The agency may direct that a hearing be held by telephone upon request or on its own motiott.
(3)The agency must make an audio or stenographic record of any telephone hearing.

(4) Prior to commencement of an evidentiary hearing that is held by telephone, each party shall
provide to all other parties and to the agency copies of documentary evidence that it will seek to
introduce into the record. :

{5) Nothing in this rule precludes any party from secking to introduce documentary evidence in
addition to evidence described in section (4) of this rule during the telephone hearing and the
presiding officer shall receive such evidence, subject to the applicable rules of evidence, if
inclusion of the evidence in the record is necessary to conduct a full and fair hearing. If any
evidence introduced during the hearing has not previously been provided to the agency and to the
other parties, the hearing may be continued upon the request of any party or the agency for
sufficient time to allow the party or the agency to obtain and review the evidence.

(6) The agency may delegate to the presiding officer the discretion to rule on issues raised under

this rule,
(7) As used in this rule, “telephone” means any two-way electronic communication device.

Stat. Auth.: ORS 183.341. 183.390 &192.445
2Stats. Implemented: ORS 183.341(1)
Hist.; JD 6-1993 £ 11-1-93_ cert, ef 11-4-93

Evidentiary Rules

137-03-050 (1) Evidence of a type commonly relied upon by reasonably prudent persons in the
conduct of their serious affairs shall be admissible.

(2) Irrelevant, immaterial, or unduly repetitious evidence shall be excluded.

(3) All offered evidence, not objected to, will be received by the presiding officer subject to the
officer’s power to exclude irrelevant, immaterial, or unduly repetitious matter.

(4) Evidence objected to may be received by the presiding officer. Rulings on its admissibility or
exclusion, if not made at the hearing, shall be made on the record at or before the time a final
order is issued.

(5) ARY-Hae




shall accept an offer of proof made for excluded ev1dence The offer of proof shall contain
sufficient detail to allow the reviewing agencv or court to determine whether the evidence was
properly excluded. The presiding officer shall have discretion to decide whether the offer of proof
is to be oral or written and at what stage in the proceeding it will be made. The presiding officer
may place reasonable limits on the offer of proof, including the time to be devoted to an oral offer
or the number of pages in a wiritten offer.

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1), 183.415(11) & 183.450 :

Hist.: 1AG 14, £ & ef. 10-22-75; 1AG 17, £ & ef, 11-25-77: 1AG 4-1979, £ & ef 12-3-7, 1AG
1-1981, f & ef 11-17-81; JD 2-1986, f & ef 1-27-86; ID1-1988, f. & cert. ef 3-3-88; JD
5-1989, f. 10-6-89, cert. ef, 10-15-89; JD 7-1991, f. & cert. ef 11-4-91

Ex Parte Communications

137-03-055 (1) An ex parte communication is an oral or written communication to an agency
decision maker or the presiding officer not made in the presence of all parties to the hearing,
concerning a fact in issue in the proceeding, but does not include communication from agency
staff or counsel about facts in the record.

(2) If an agency decision maker or presiding officer receives an ex parte commumcatlon during
the pendency of the proceeding, the officer shall:

(a) Give all parties notice of the substance of the communication, if oral or a copy of the
communication, if written; and

(b) Provide any party who did not present the ex parte communication an opportunity to rebut the
substance of the ex parte communication at the hearing, at a separate hearing for the limited
purpose of receiving evidence relating to the ex parte communication, or in writing.

(3) The agency’s record of a contested case proceeding shall include:

(a) The ex parte communication, if in writing;

(b) A statement of the substance of the ex parte communication, if oral;

(c) The agency or presiding officer’s notice to the parties of the ex parte communication; and

(d) Rebuttal evidence.

Stat. Auth.: ORS Ch. 183
Stats. Implemented: ORS 173,341(1), 183.415(9) & 183.462
Hist.: JD 2-1986, f. & ef 1-27-86; JD 1-1988, f. & cert. ef. 3-3-88




Contested Cases — Orders and Default
Orders — Rehearing and Reconsideration

Proposed Orders in Contested Cases, Filing Exceptions aad-Argument—an—-Adoption-of

Order
137-03-060 (1) If a majority of the officials who are to render the final order in a contested case

have neither attended the hearing nor reviewed and considered the record, and the order is
adverse to a party, a proposed order including findings of fact and conclusions of law shall be
served upon the parties. '

(2) When the agency serves a proposed order on the parties, the agency shall at the same time or
at a later date notify the parties;

(a) When written exceptions must be filed to be considered by the agency; and

(b) When and in what form argument may be made to the officials who will render the final order.
(3) The agency deecisionmalker, after receiving exceptions and argument, may adopt the proposed
order or prepare a new order.

(4) Nothing in this rule prohibits the staff of a non-party agency from commenting on the
proposed order.

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1), 183.460 & 183.464

Hist.: 1AG 14, f & ef 10-22-75; 1AG 17, £ & ef, 11-25-75; 1AG 4-1979, f. & ef 12-3-79; 1AG
1-1981, . & cf, 11-17-81; JD 6-1983, f. 9-23-83, ef, 9-26-83; D 2-1986, f. & ef 1-27-86; ID
7-1991, f. & cert. ef. 11-4-91

Ex Parte Communications to an Agency
137-03-062 [1AG 4-1979, . & ef 12-3-79; 1AG 1-1981, . & ef. 11-17-81; Repealed by JD

2-1986, f. & ef. 1-27-86]

Ex Parte Communications
137-03-063 [1AG 4-1979, f. & ef 12-3-79; 1AG 1-1981, f & ef 11-17-81; Repealed by ID

2-1986, £ & ef. 1-27-86]

Ex Parte Communication Record
137-03-064 [1AG 4-1979, f. & ef. 12-3-79; 1AG 1-1981, {. & ef. 11-17-81; Repealed by JD
2-1986, f. & ef. 1-27-86]

Final Orders_in Contested Cases

137-03-070 (1) Final orders on contested cases shall be in writing and shall include the following:
(a) Rulings on admissibility of offered evidence when the rulings are not set forth in the record;
(b) Findings of fact — Those matters that are either agreed as fact or that, when disputed, are
determined by the fact finder, on substantial evidence to be facts over contentions to the contrary.
A finding must be made on each fdct necessary to reach the conclusions of law on which the order

is based,;
(c) Conclusion(s) of law — Applications of the controlling law to the facts found and the legal




results arising therefrom;

(d) Order — The action taken by the agency as a result of the facts found and the legal
conclusions arising therefrom;

(e) A citation of the statutes under which the order may be appealed.

(2) The date of service of the order to the parties shall be specified in writing and be part of or be

attached to the order on file with the agency, unless service of the final order is not required by

statute.

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1) & 183.470

Hist.: 1AG 14, £ & ef. 10-22-75;, 1AG 4-1979, £ & ef 12-3-79; 1AG 1-1981, f & ef 11-17-81;
JD 2-1986, f & ef. 1-27-86; ID 1-1988, f. & cert. ef 3-3-88; JD7-1991, f & cert. ef. 11-4-91

Final DPefault Orders by Default
137-03-075 (1) The agency may issue a final order by default:

(a) When the agency has orven a party an opportumty to request a heanno and the pa.rty fails to

(b) When the oartv wrthdraws a request for a hearm&

(c) When the agency has scheduled a hearing and the party fails to appear at the specified time
and place; or

(d) When the agency has scheduled a_hearing in a matter in which only one party is before the
agency and that party subsequently notifies the agency that the party will not appear at the
specified time and place, unless the agency has agreed to reschedule the hearing.

(2) The agency may issue a final order ef by default only after making a prima facie case on the
record. The record may shall be made at a scheduled hearing on the matter or, if the hearing is

canceled or not held, at an agency meetmg &t—a—seheéuled—he&&ﬁg—eﬂ—theiﬂa&er—er—rﬁﬂ&e—aeﬁee—ef

is issued. unless the agency desrggates the agency file as the record at the time the contested case

notice is 1ssued i accordance Wlth OAR 137 03- 001( 1).

€4—}—The record may consist of oral (transcnbed recorded or reported) or written ev1dence or a

combination of oral and written evidence. When-therecord—is—made—atthe-timethenotice—oF

order-is-issued—the-asencyfile-may be-designated-as-therecord— I[n all cases, the record must
contain substantial-evidence to-support-the-findings-of faet that persuades the decision maker of

the existence of facts necessary to support the order.

(4)(a) When a party requests a hearing after the time specified by the agency, but 70 days or less
after the agency has entered a final order by default, the agency may grant the request only if the
cause for failure to timely request the hearing was beyond the reasonable control of the party,
unless other applicable law provides a different standard. The agency may require the request to
be supported by an affidavit and may conduct such further inquiry, including holding a hearing, as
it deems appropriate;

(b) If a final order by default has already been entered, the party requesting the hearing shall




deliver or mail within a reasonable time a copy of the hearing request to all persons and agencies
required by statute, rule, or order to receive notice of the proceeding;

(c) If the hearing request is allowed by the agency, it shall enter an order granting the request and
schedule a hearing in due course. If the request is denied, the agency shall enter an order setting
forth its reasons for the denial.

(5) The agency shall notify a defaulting party of the entry of a final order by default by delivering
or mailing a copy of the order. If the contested case notice contained an order that was to become
effective unless the party requested a hearing, and designated the agency file as the record, that
order becomes a final order by default if no hearing is requested, and no further order need be
served upon the party.

Uhan tha )

@ w gy B

Stat. Auth.: ORS 183.341, 183.390 &192.445

Stats. Implemented: ORS 183.341(1), 183.415(6) & 183.470

Hist.: JD 2-1986, f. & ef. 1-27-86; JD 7-1991, . & cert. ef. 11-4-91; JD 6-1993, f 11-1-93, cert.
ef. 11-4-93

Reconsideration and Rehearing — Contested Cases
137-03-080 (1) A party may file a petition for reconsideration or rehearing of a final order in a
contested case with the agency within 60 days after the order is served. A copy of the petition




shall also be delivered or mailed to all parties and other persons and agencies required by statute,
rule, or order to recetve notice of the proceeding.

(2) The petition shall set forth the specific grounds for reconsideration or rehearing. The petition
may be supported by a written argument,

(3} A rehearing may be limited by the agency to specific matters.

(4) The petition may inchude a request for stay of a final order if the petition complies with the
requirements of OAR 137-03-090(2)&-throush-G).

(5) The agency may consider a petition for reconsideration or rehearing as a request for either or
both. The petition may be granted or denied by summary order and, if no action is taken, shall be
deemed denied as prowded in ORS 183. 482

Sae : ; ' soverning bedy W1th1n 60 davs after the order 18 served the agency
mav on its own initiative, recons1der the final order or rehear the case. The procedural and

substantive effect of reconsideration or rehearing enanagency’s-own-metion-under this section
shall be identical to the effect of granting a party’s petition for reconsideration or rehearing.

(7) Reconsideration or rehearing shall not be granted after the filing of a petition for judicial
review, except in the manner provided by ORS 183.482(6).

(8) A final order remains in effect during reconsideration or rehearing until stayed or changed.

(9) Atthe-conclusion-of areconsideration-orrehearneFollowing reconsideration or rehearing,

the agency shall smast-enter a new order, which may be an order affirming the existing order.

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1) & 183.482(1),(3)

. Hist.: 1AG 14, £ & ef 10-22-75; 1AG 17, £, & f. 11-25-77; 1AG 1-1981, £ & ef 11-17-81; ID
2-1986, f. & ef 1-27-86; ID 5-1989, f 10-6-89, cert. ef. 10-15-89; JD 7-1991, f & cert. ef.

11-4-91

Contested Cases — Stay Proceedings

Reguestfor-Stay Request
137-03-090 (1) Any person eﬂ&t}ed—tejﬁdfem&—f%ew—eﬁﬂﬁﬂgeﬂey—efdeﬁwha ﬁ}es—&—peﬁ‘ﬁeﬂ—fef

judieial-review-petitions for reconsideration, rehearing or judicial review may request the agency
to stay the enforcement of the agency order that is the subject of the petition judieial-review.

(2) The stay request shall contain:

{a) The name, address and telephone number of the person ﬁhng the request and of that person 8
attorney, if any Fhename he afiling the i : e
and-the-agency-as-the-respondent;

(b) The full title of the agency decision as it appears on the order and the date of the agency
decision;

(c) A summary of the agency decision; and

(d) The name, address, and telephone number of each other party to the agency proceeding. When
the party was represented by an attorney in the proceeding, then the name, address, and telephone
number of the attorney shall be provided and the address and telephone number of the party may
be omitted;




(e) A statement advising all persons whose names, addresses and telephone numbers are required
to appear in the stay request as provided in subsection (2)(d) of this rule, that they may participate
in the stay proceeding before the agency if they file a response in accordance with OAR
137-03-091 within ten days from delivery or mailing of the stay request to the agency;

(f) A statement of facts and reasons sufficient to show that the stay request should be granted
because:

(A) The petitioner will suffer irreparable injury if the order is not stayed;

(B) There is a colorable claim of error in the order; and

(C) Granting the stay will not result in substantial public harm.

{g) A statement identifying any person, including the public, who may suffer injury if the stay is
granted. If the purposes of the stay can be achieved with limitations or conditions that minimize or
eliminate possible injury to other persons, petitioner shall propose such limitations or conditions.
If the possibility of injury to other persons cannot be eliminated or minimized by appropriate
limitation or conditions, petitioner shall propose an amount of bond, irrevocable letter of credit or
other undertaking to be imposed on the petitioner should the stay be graated, explaining why that
amount is reasonable in light of the identified potential injuries;

(b) A description of additional procedures, if any, the petitioner believes should be followed by
- the agency in determining the appropriateness of the stay request;

(1) In a request for a stay of an order in a contested case, a/An appendix of affidavits containing alt
evidence (other than evidence contained in the record of the contested case out of which the stay
request arose) relied upon which-the-petitionerrelies-in support of the statements required under
subsections (2)(f) and (g) of this rule. The record of the contested case out of which the stay
request arose is a part of the record of the stay proceedings; '

(0).In_a request for stay of an order in other than a contested case, an appendix containing

evidence relied upon in support of the statement required under subsections (2)(f} and (g) of this
rule. ) .
(3) The request must be delivered or mailed to the agency and on the same date a copy delivered
or mailed to all parties identified in the request as required by subsection (2)(d) of this rule.

Stat. Auth.: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1) & 183.482(3)

Hist.: JD 6-1983, f. 9-23-83, ef. 9-26-83; JD 2-1986, . & ef 1-27-86; JD 5-1989, f. 10-6-89,
cert. ef. 10-15-89; JID 7-1991, f. & cert. ef. 11-4-91

Intervention in Stay Proceeding

137-03-091 (1) Any party identified under OAR 137-03-090(2)(d) desiring to participate as a
party in the stay proceeding may file a response to the request for stay.

(2) The response shall contain:

(a) The full title of the agency decision as it appears on the order;

(b) The name, address, and telephone number of the person filing the response, except that if the




person 18 represented by an attorney, then the name, address, and telephone number of the
attorney shall be included and the person’s address and telephone number may be deleted;

(c) A statement accepting or denying each of the. statements of facts and reasons provided
pursuant to OAR 137-03-090(2)(f) in the petitioner’s stay request;

(d) A statement accepting, rejecting, or proposing alternatives to the petitioner’s statement on the
bond, irrevocable letter of credit or undertaking amount or other reasonable conditions that
should be imposed on petitioner should the stay request be granted.

{3) (d)_The response may contain affidavits containing additional evidence upon which the party
relies in support of the statement required under subsections (2)(c) and (d) of this rule.

€45 (3) The response must be delivered or mailed to the agency and to all parties identified in the
stay request within ten days of the date of delivery or mailing to the agency of the stay request.

Stat. Auth.: ORS 183341 & 183.390
Stats. Implemented: ORS 183.341(1) & 183.482(3)
Hist.: JD 6-1983, £ 9-23-83, ef 9-26-83; JD 2-1986, f & ef 1-27-86; JD 7-1991, f & cert. ef.

11-4-91

Stay Proceeding and Order
137-03- 092 (1) e-AORRCY-1

. ion } i eney- The agency
may conduct such ﬁlrther proceedmgs Qertammg to the stav request as 11: deems desirable. The

agency shall commence such proceedings DI'OIIlDﬂV after I‘BCGIVII]H the stay request,

The agency shall issue an order granting or denying the stay request within 30 davs after receiving

it.

33-The agency’s order shall:

(a) Grant the stay request upon findings of irreparable injury to the petitioner and a colorable
claim of error in the agency order and may impose reasonable conditions, including but not limited
to, a bond, irrevocable letter of credit or other undertaking and that the petitioner file all
documents necessary to bring the matter to issue before the Court of Appeals within a specified
reasonable period of time; or

(b) Deny the stay request upon a finding that the petitioner failed to show irreparable mjury or a
colorable claim of error in the agency order; or

{c) Deny the stay request upon a finding that a specified substantial public harm would result from
granting the stay, notwithstanding the petitioner’s showing or irreparable injury and a colorable
claim of error in the agency order; or

(d) Grant or deny the stay request as otherwise required by law.

{5(3) Nothing in OAR 137-03-055 or in 137-03-090 to 137-03-092 prevents an agency from




receiving evidence from agency staff concerning the stay request. Such evidence shall be
presented by affidavit within the time limits imposed by OAR 137-03-091(4). If there are further

proceedings pursuant to OARI37-03-092(Nsection (1) of this rule, the agency staff may present
additional evidence in the same manner that parties are permitted to present additional evidence.

Stat. Auth,: ORS 183.341 & 183.390

Stats. Implemented: ORS 183.341(1) & 183.482(3)

Hist.: JD 6-1983, f. 9-23-83, ef. 9-26-83; JD 2-1986, f. & ef, 1-27-86; JD 1-1988, f & cert. ef.
3-3-88; ID 7-1991, f. & cert. ef. 11-4-91

Request for Stay — Time Frames
137-03-093 [JD 2-1986, f. & ef. 1-27-86; Repealed by JD 7-1991, f. & cert. ef. 11-4-91]

DIVISION 4

MODEL RULES OF PROCEDURE
APPLICABLE TO MISCELLANEOUS PROVISIONS

Existing Rules Repealed
137-04-000 All existing Model Rules heretofore adopted are repealed. Such repeal, however,
does not affect nor impair any act done, tight acquired, or duty imposed prior to the effective date

of these rules.

Stat. Auth.: ORS Ch. 183
Stats. Implemented: ORS 183.341(1)
Hist.: 1AG 14, £ & ef. 10-22-75

Unacceptable Conduct
137-04-010 A presiding officer may expel a person from an agency proceeding if that person
engages in conduct that disrupts the proceeding.

Stat. Auth.: ORS Ch. 183
Stats. Implemented: ORS 183.341(1)
Hist.: 1AG 1-1981, f & ef 11-17-81; JD 6-1983, £ 9-23-83 ef 9-26-83; JD 2-1986, f & ef.

[-27-86

Calculation of Time for Service
137-04-020 [1AG 1-1981, f & ef 11-17-81; Repealed by JD 2-1986, f & ef. 1-27-86]

Reconsideration — Orders in Other Than Contested Case

137-04-080 (1) A person entitled to judicial review under ORS 183,484 of a final order in other
than a contested may file a petition for reconsideration of a final order in other than a contested
case with the agency within 60 days after the date of the order. A copy of the petition shall also be
delivered or mailed to all other persons and agencies required by statute or rule to be notified.

(2) The petition shall set forth the specific grounds for reconsideration. The petition may be




supported by a written argument,

(3) The petition may include a request for a stay of a final order if the petition complies with the
requirements of OAR 137-03-090(2). .

(4) The petition may be granted or denied by summary order, and, if no action is taken, shall be
deemed denied as provided by ORS 183.484(2).

(5) Within 60 days after the date of the order, the agency may. on its own initiative, reconsider the
final order. The procedural and substantive effect of granting reconsideration under this section
shall be identical to the effect of granting a party's petition for reconsideration.

(6) Reconsideration shall not be granted after the filing of a petition for judicial review, unless
permitted by the court.

{7} A final order remains in effect during reconsideration until stayed or changed.

(8) Following reconsideration, the agency shall enter a new order, which may be an order
affirming the existing order. '

Stat. Auth.: ORS 183.341. 183.390 & 192 445
Stats. Implemented: ORS
Hist.: JD 5-1989. £ 10-6-89. cert, ef. 10-15-89: ID7-1991. f & cert. ef 11-4-91: JD 6-1993_f

11-1-93, cert. ef 11-4-93




ATTACHMENT A

Amend OAR 340-71-600 as follows:
340-71-600 SEWAGE DISPOSAL SERVICE

(1) No person shall perform sewage disposal services or advertise or represent
himself/herself as being in the business of performing such services without first
obtaining a business license from the Department. Unless suspended or revoked at an
earlier date, a Sewage Disposal Service business license issued pursuant to this rule
expires on July 1 next following the date of issuance. Beginning fraly-1-I996] January

1,_2000, in order to be licensed, the applicant for a license with an installer
endorsement must provide evidence that at least one individual working for the
business has passed a written examination to demonstrate Hamiliarization—oith] a
minimally adequate knowledge of the on-site rules found in OAR Chapter 340,
Divisions 71 and 73, or attend a Department approved training session covering the
rules . In ition, the person he job-site who supervi r is responsible for

FAHL-persors—emploved—bv—the—Heensee- swho—are—involved—in] the construction or
installation of the system [systems] shall also pass the written test or attend the

training session fand-shall-carry-evidence—of-that-ontheir person] . The Department

will provide all persons ] who pass the test or attend the training session with a wallet

size card for this purpose. People requir certified shall be able to readil
evidence of certification when ask d he Agent. [Retestingewill
be] Re-certification is required every five (5) years, and may be accomplished by

attending pertinent fraining sessions, workshops, or through other methods
tabl he D ment .

2 Two t f license endorsements m e issued:
a I ller, Busin Li ith this en ment may _consir r_install
1-si tems or f on-sit ms, and/or h ading, ¢x in
n -moyin rk 1 ith th nstruction or installation of on-
site systems;
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ATTACHMENT A

P r, Busin licen, ith this endorsement m np out and clean

n-si i 1 m 1 il I_an thereof, and

di f the material deri rom th ing out or cleaning of on-site
ms an le toil

Those persons making application for a sewage disposal service business license shall:

(@)

(b)

©

@
()

0

Submit a complete license application form to the Department for each business;
and

File and maintain with the Department original evidence of surety bond, or other
approved equivalent security, in the penal sum of two thousand five hundred
dollars ($2,500) for each business; and

Shall have pumping equipment inspected by the Agent annually if intending to-
pump out or clean systems and shall complete the “Sewage Pumping Equipment
Description/Inspection” form supplied by the Department. An inspection
performed after January 1st shall be accepted for licensing the following July 1st;
and

Submit the appropriate fee as set forth in subsection 340-71-140(1)(h) for each
business; and

Pass the yori . . 1od 2D : ;

training-session] Ex ovided in section (1) of this r furnish
idence th: | one individual working for th iness ha, he
itten examination or nded a D ment appr trainin ion_as

cri in ion 1 of this rule; and

If operating a septage pumping service, submit fa-eopy-of-the pastI2-months
ﬁ%&ﬁeﬁdﬁ%ﬁuﬂbﬁﬁm‘eﬁﬂﬁ@@m summary origin-

ination ing information on-a form supnplied Departmen

A Sewage Disposal Service business license may be transferred or amended during the
license period to reflect changes in business name, ownership, or entity (i.e., individual,
partnetship, or corporation), providing:

@

(b)

©

A complete application to transfer or amend the license is submitted to the
Department with the appropriate fee as set forth in OAR 340-71-140(1)¢h); and

The Department is provided with a rider to the surety, or a new form of security

as required in subsection (£2J 3)(b) of this rule; and

A valid Sewage Disposal Service business license (not suspended, revoked, or
expired) is returned to the Department; and
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(d) If there is a change in the business name, a new " Sewage Pumping Equipment
Description/Inspection’' form for each vehicle is submitted to the Department ;
and

&) No person who takes over a Sewage Disposal Service business shall operate the
business until ftheyr-have] evidence is provi he D ent th least

one individual working for the business has passed the written examination or
attended the Department approved training session as described in section

(1) of this rule. Businesses that have only the pumper endorsement described
in -section (2 f this r re exempt from this requiremen

The type of security to be furnished pursuant to OAR 340-71-600(f2} 3)(b) may be:

(a) Surety bond executed in favor of the State of Oregon on a form approved by the
Attorney General and provided by the Department. The bond shall be issued by a
surety company licensed by the Insurance Commissioner of Oregon. Any surety
bond shall be so conditioned that it may be canceled only after forty-five (45) days
notice to the Department, and to otherwise remain in effect for not less than two
(2) years following termination of the sewage disposal service license, except as
provided in subsection (e) of this section; or

(b) Insured savings account irrevocably assigned to the Department, with interest
earned by such account made payable to the depositor; or

©) Negotiable securities of a character approved by the State Treasurer, irrevocably
assigned to the Department, with interest earned on deposited securitics made
payable to the depositor;

(@) Any deposit of cash or negotiable securities under ORS 454,705 shall remain in
effect for not less than two (2) years following termination of the sewage disposal
service license except as provided in subsection (e) of this section. A claim
against such security deposits must be submitted in writing to the Department,
together with an authenticated copy of:

(A)  The court judgment or order requiring payment of the claim; or
(B)  Written authority by the depositor for the Department to pay the claim.

(e) When proceedings under ORS 454.705 have been commenced while the security
requitred is in effect, such security shall be held until final disposition of the

proceedings is made. At that time claims will be referred for consideration of
payment from the security so held.
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Each licensee shall:

(@)

(b)

©

(d

Be responsible for any violation of any statute, rule, or order of the Commission
or Department pertaining to his licensed business;

Be responsible for any act or omission of any servant, agent, employee, or
representative of such licensee in violation of any statute, rule, or order pertaining
to his license privileges;

Deliver to each person for whom he performs services requiring such license,
prior to completion of services, a written notice which contains:

(A) A list of rights of the recipient of such services which are contained in
ORS 454.705(2); and

(B) Name and address of the surety company which has executed the bond
required by ORS 454.705(1); or

(C) A statement that the licensee has deposited cash or negotiable securities for
the benefit of the Department in compensating any person injured by
failure of the licensee to comply with ORS 454.605 to 454.745 and with
rules of the Environmental Quality Commission.

Keep the Department informed on company changes that affect the license, such
as business name change, change from individual to partnership, change from
partnership to corporation, change in ownership, efc.

Misuse of License:

(a)

()

No Hieensee] sewage disposal service business shall [perssi#] allow anyone to

perform sewage disposal services feperate] under its [his] license, except a
person who is working [under supervision of the licensee] as an employee of the

business;

No_business fperson] shall:

(A)  Display or cause or permit to be displayed, or have in [fis] its possession
any license, knowing it to be fictitious, revoked, suspended or fraudulently

altered;

(B)  Fail or refuse to surrender to the Department any license which has been
suspended or revoked;

(C)  Give false or fictitious information or knowingly conceal a material fact or
otherwise commit a fraud in any license application.
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Environmental Quality Commission

X Rule Adoption Item

[] Action Item

[l Information Item Agenda Item E.1.
June 5, 1997 Meeting

Title:

PROPOSED ADOPTION OF RULE AMENDMENTS TO THE ON-SITE SEWAGE
DISPOSAL RULES

Summary:

This rulemaking package is intended to make three major changes to the on-site sewage disposal
rules. In addition, 17 minor housekeeping changes are also proposed to be made. A summary
follows:

1) Changes are proposed to the holding tank rules in 340-71-340. Temporary holding tanks have
been in use for many years without any regulatory oversight. The Department proposes to
regulate these alternative on-site sewage (reatment and disposal systems without a permit as long
as certain requirements ate met.

2} The method for handling certain variance appeals in 340-71-340 would limit appeals heard by
the Commission to those of variance approvals. Appeals of denials would go to the Circuit Court
of the county in which the appeal arose.

3) The certification requirement in 340-71-600 requires every person seeking an on-site sewage
disposal business license and each employee engaged in the installation of on-site systems to pass a
certification test on the on-site program rules. This proposal exempts pumpers and limits the
certification requirement to applicants and persons who supervise or are responsible for the
installation of the system. Further, it extends the compliance deadline to January 1, 2000.

Every rule amendment proposed was reviewed by the Technical Advisory Committee. One
public hearing was held and no one testified. Five comment letters were received, and changes
made in response to the public comment are included in the report.

Department Recommendation:

The Department recommends that the Commission adopt the rule amendments as presented in
Attachment A of this report.
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Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon :

Department of Environmental Quality Memorandum

Date: June 5, 1997
To: Environmental Quality Commission
From: Langdon Marsh, Director

Subject: Agenda Item E.1., EQC Meecting , June 5, 1997
: Proposed Adoption of On-site Sewage Disposal Rule Amendments

Background

The Department of Environmental Quality (Department) regulates on-site sewage treatment and
disposal activities throughout Oregon, and delivers field services to the public in 14 counties (4 in
western Oregon, 10 in eastern Oregon). In the other 22 counties, on-site field services are delivered
to the public by local government staff through a contractual arrangement. About 35 percent of
Oregon’s citizens depend on septic systems to treat and dispose of domestic wastes. Program rules
are intended to protect the public from contact with pathogens such as bacteria, viruses and parasites
which might be present in wastewater. They are also intended to protect both ground water and
surface water from contamination by the micro-organisms and nitrate present in sewage.

On March 13, 1997 , the Director authorized the Water Quality Division to proceed to a rulemaking
hearing on proposed rules which would amend portions of the on-site sewage disposal program. Four
substantive rule changes were proposed along with 17 housekeeping changes to Divisions 71 and 73
of Chapter 340 of Oregon Administrative Rules.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
April 1, 1997. The Hearing Notice and informational materials were mailed to the mailing list of
those people who have asked to be notified of rulemaking actions, and to a mailing list of people
known by the Department to be potentially affected by, or interested in, the proposed rulemaking
action on March 21, 1997.

One Public Hearing was held Tuesday, April 22, 1997, at the DEQ, Northwest Region Office, 2020
SW Fourth Avenue, #400, Portland, OR, Martin Loring served as Presiding Officer. Written
comment was received through April 25, 1997, with the comment period closing at 5 pm that day.
The Presiding Officer's Report (Attachment C) summarizes the oral testimony presented at the
hearing and lists all the written comments received. (A copy of the comments is available upon
request.)

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD). _
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Department staff evaluated the comments received (Attachment D). Based upon that evaluation,
modifications to the initial rulemaking proposal are being recommended by the Department. These
modifications are summarized below. Because of the small volume of comments, details on the
comments are included in Attachment D instead of being broken out in a separate attachment.

The following sections summarize the issues that this proposed rulemaking action is intended to
address, the authority to address the issues, the process for development of the rulemaking proposal
including alternatives considered, a summary of the rulemaking proposal presented for public
hearing, a summary of the significant public comments, the changes proposed in response to those
comments, a summary of how the rule will work and a description of how it is proposed to be
implemented. A recommendation for Commission action is also included.

Issue this Proposed Rulemaking Action is Intended to Address

Five major issues and 17 minor issues were considered by staff and the On-site Rules Technical
Advisory Committee in developing this rulemaking proposal. This proposal addresses three of the
major issues and all 17 of the minor (housckeeping) issues. The major issues this rulemaking is
intended to address are as follows: :

1. Regulation of Portable Holding Tanks - OAR 340-71-340 deals with the use of holding tanks
as an alternative on-site sewage disposal system. Three types are in use, as follows:

a. Permanent Holding Tanks - Businesses with small flows and no conventional
alternatives may use a holding tank for domestic waste disposal under a Water Pollution
Control Facilities (WPCF) operating permit. Either an individual WPCF permit or
WPCF general permit number 5400 may be used. Most are regulated by the general
permit.

b. Temporary Holding Tanks - A holding tank permit may be issued when a community
sewer system is expected to become available within five years. In such circumstances,
the Department may issue an individual WPCF operating permit provided there is a local
commitment to provide a sewer connection within five years.

¢. Portable Holding Tanks - The federal Occupational Safety and Health Agency (OSHA)
mandates that flush toilets and hand washing facilities be made available to workers at
the site of construction projects over a certain dollar size. The portable sanitation
industry has met this need through the use of temporary, portable holding tanks which
they place and service. This type of service may also be provided at festivals and other
short duration events like the State Fair.
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Committee discussion was limited to portable holding tanks. A close reading of existing rule
supports a conclusion that each of the 1,000 portable holding tanks estimated to be in use around
the state is required to be regulated by permit. These tanks were in use for some period of time
before the Department became aware of their existence, and no permit requirement or other
formal regulatory mechanism has ever been enforced. The committee spent considerable time
discussing the following two issues with respect to portable holding tanks: 1) should these
facilities should be regulated? and 2) If they are subject to regulation, how should it be
accomplished?

2. Appeals from Decisions of On-site Variance Officers - Administrative procedures for appeals
of decisions are set out in rule. The current rule (OAR 340-71-440) provides that decisions of
variance officers to approve or deny a variance request may be appealed to the Environmental
Quality Commission. The issue addressed by this rule proposal is whether appeals of variance
denials should be heard by the Commission as a matter of law.

3. Certification - One of the protections provided in the on-site rules is a requirement that each of
Oregon’s approximately 1300 on-site sewage disposal service businesses must be licensed
annually by the Department. In 1994, licensing requirements were strengthened to require that
people seeking on-site sewage disposal service business licenses, and each employee engaged in
the installation of systems, must be certified as having a certain minimum level of knowledge
about the on-site program rules. This rule (OAR 340-71-600) affected an estimated 4,000 people
who were faced with a July 1, 1996 certification deadline to demonstrate this knowledge by
taking and passing a written test.

As the original compliance deadline neared, it was obvious that a significant number of people
would not be able to comply, many through no fault of their own. To avert a crisis that would
result from taking away the livelihood of hundreds of people, a temporary rule was adopted to
move the deadline back to January 1, 1997. This delay was the longest available through a
temporary rule, and was intended to allow time for the Department to seek fee authority and
resources to properly carry out the certification mandate. Unfortunately, this request did not
make it into the Governor’s Recommended Budget, and the Department has been unble to offer
the test often enough or widely enough to attain significant compliance.

That is, of the 4,000 people subject to the original rule requirement., we have been able to test
and certify about 800 people (600 since the temporary rule was approved), or 20% of those
subject to the requirement. In spite of our best efforts, we face another licensing deadline July
1, 1997, far short of where we need to be to implement this requirement without causing
significant economic disruption. The following three certification issues are addressed by this
rule proposal:

a. Should there be an on-site certification program?
b, Who should be subject to on-site program certification requirements, and
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c. When should on-site program certification requirements take effect?

Minor Housekeeping Issues - Issues represented by the 17 minor housekeeping changes to the
rules involve three definitions in need of updating, language in conflict with statute that needs to
be deleted, eliminating two rule effective dates that have passed, reducing fees set in rule to
conform to a legislatively mandated fee roll back, and adding or deleting language where needed
to clarify the intent of a rule.

Two more major rule issues were considered by staff and the On-site Rules Technical Advisory
Committee, without resulting in a rule recommendation for consideration by the Commission at this
time. The first went out as part of the public notice, and the second did not, as follows:

1.

Disposal Trenches for Sand Filter Effluent - Standard trenches for disposal of sand filter
effluent require media 12 inches deep in a 24 inch wide trench. Current rule language in OAR
340-71-290 is ambiguous with respect to whether or not these trenches may be sited in areas
where temporary groundwater is expected to rise above the trench bottom for short periods of
time. After extensive discussion, the On-site Rules Technical Advisory Committee
recommended that the rules be amended to make it clear that temporary groundwater may be
allowed to inundate the bottom six inches of a trench used for disposal of sand filter effluent.

Conditions Associated with Saturation - This issue has to do with what observations field staff
may rely on to indicate the probability that water is present in the soil profile for a long enough
time to interfere with the proper functioning of an on-site sewage disposal system. Tt also
involves an updating of technical language used to describe the appearance of soil after it has
been exposed to water for a long period of time. Existing rule language is found at OAR 340-71-
100(28). Because of the complex issues involved, consensus was not reached on how these

issues should be resolved. As such, no recommendation was included in the rule proposal taken
to hearing, and the issue will go back to a Technical Advisory Committee for additional work.

Relationship to Federal and Adjacent State Rules

The on-site program is a state program. There is no direct relationship to federal requirements. An
indirect relationship exists in terms of the Coastal Zone Management Act, the Safe Drinking Water
Act, and the Underground Injection Control (UIC) rules written to implement portions of the Clean
Water Act. Coastal zone officials are concerned that the state develop an adequate system of
monitoring and control of existing on-site systems to avoid contamination of shell fish producing
areas of estuaries by area wide failure of systems. Drinking water officials are concerned that the
density and condition of systems may pollute groundwater needed for drinking water supplies with
nitrates, bacteria and viruses. UIC concerns are similar and the UIC rules apply to on-site systems

- designed to serve more than 20 people. In Oregon, this have been interpreted to affect systems
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which discharge more than 5,000 gallons a day. There are also adjacent state rules that concern
themselves with the need to protect groundwater.

Authority to Address the Issue

ORS 454,625 mandates that the Commission adopt such rules as it considers necessary for the
purpose of regulating subsurface sewage disposal consistent with the direction given in ORS 454.605

through 454.745,

Process for Development of the Rulemaking Proposal (including Advisory Committee and
alternatives considered)

There were no documents relied upon for the development of these rules other than material
prepared by staff. A list of rule issues for discussion was requested from DEQ and County field
office staff. This was supplemented with input from headquarters staff, committee members,

. consultants and other interested parties. A Technical Advisory Committee was used to develop the
proposed rule amendments. The committee consisted of 12 members broadly representing all aspects
of the on-site industry. Participation came from septic tank installers, manufacturers, pumpers,
portable sanitation providers, consulting engineers, soil scientists, developers, consulting sanitarians,
county on-site staff, and a college professor. Six technical advisory committee meetings were held,
and the committee worked by consensus. That is, if a position on a given issue could not be reached
that everyone at least accepted in the time available, no recommendation was forwarded.

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant

Issues Involved,

1. Disposal Trenches for Sand Filter Effluent - After extensive discussion, the On-site Rules
Technical Advisory Committee recommended that ambiguous language in OAR 340-71-290 be
rewritten to make it clear that disposal trenches for the disposal of sand filter effluent may be
sited where groundwater is likely to rise temporarily to fill the bottom six inches (i.e. half') of the
disposal trench media. This is what was included in the proposal presented for public hearing.

2. Regulation of Portable Holding Tanks - The issues presented to the On-site Rules Technical
Advisory Committee were resolved as follows:

a) As a matter of law, portable holding tanks need to be regulated by the Department as
alternative on-site sewage disposal systems, and
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b) For logistical reasons, and because portable holding tanks have been in use (unregulated) for
some time, it is desirable to avoid issuance of a permit for this type of facility. Regulation
should instead be like that used for portable sanitation facilities. This approach relies on the
licensing and oversight of on-site sewage disposal service businesses that own and place
such facilities to ensure that they follow the standards set out in rule.

3. Appeals from Decisions of On-site Variance Officers - Administrative procedures for appeals
of decisions are set by rule. The current rule {OAR 340-71-440) provides that decisions of
variance officers to approve or deny a variance request may be appealed to the Environmental
Quality Commission. The rule proposal taken to hearing would limit appeals heard by the
Commission to those of variance approvals. Appeals of variance denials would be to the Circuit
Court of the county in which the appeal arose.

The issue does not involve a substantive consideration of “what is the best procedure for
handling variance appeals”, but rather is limited to a much narrower discussion of “what is
prescribed by statute and legislative intent”. The statutory language of ORS 454.660 says,
“Decisions of variance officers to grant variances may be appealed to the Environmental Quality
Commission®, The Department of Justice was asked to investigate and advise as to the
legislative intent of that language. After reviewing the legislative record and listening to tapes of
the subcommittee hearing at which it was passed, Justice advised the Department that the
Legislature clearly intended only appeals of variance approvals to be heard by the Commission.
This is the basis for the rule recommendation forwarded by the Committee and staff.

4. Certification -The certification rule presented for public hearing is in OAR 340-71-600. In
terms of the three certification issues considered by the On-site Rules Technical Advisory
Committee, the proposal resolves each as follows:

a) An on-site certification program should be retained as an important quality assurance tool,

b) Certification requirements should apply to septic tank installers and their employees who
supervise or are responsible for installing systems, but they should not apply to
nonsupervisory employees of septic tank installers, or to septic tank pumpers, portable
sanitation providers or to the employees of septic tank pumpers and portable sanitation
providers .

c) Certification requirements should take effect January 1, 2000.

Since the temporary rule has expired, the original rule is back in effect. It requires every person
seeking an on-site sewage disposal service business license, and each employee engaged in the
installation of on-site systems, to be certified as having a certain minimum level of knowledge
about the on-site program rules. This rule affects an estimated 4,000 people, of whom only
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about 800 or 20% have complied to date. The Department lacks the staffing and other resources
needed to properly implement a certification program by the deadline, and no fee has been
authorized to pay for the program.

Another July 15t licensing deadline approaches, and the Department has only been able to certify
a fraction of those subject to the requirement. Imposing the certification requirement now will
still cause a major disruption of the on-site septic service industry which does not seem to be
balanced by any tangible environmental or public health benefit. The Committee also concluded
that the Department needs staff and other resources to implement a certification program as well
as a fee to pay for it. Since neither need could be met through this rulemaking proposal, the
Committee agreed to extend the compliance deadline to January 1, 2000 to allow time for the
Department to put the request for resources in one more budget request.

The 17 minor, housekeeping issues presented for public hearing in this rulemaking proposal included
the following:

1.

OAR 340-71-100(88): Definition of “medium sand™ was deleted, with portions added to the
definition of “sand filter media”, which required all of the following definitions to be
renumbered. :

OAR 340-71-100(115): Clarify the definition of “residential strength wastewater”.

OAR 340-71-100(116): Language from 100{88) and 295(3) was incorporated into the definition
of “sand filter media™.

OAR 340-71-120: Delete language allowing counties delivering on-site field services under a
contract with the Department to adopt requirements by ordinance to cure a conflict with statute.

OAR 340-71-130: Add language to operating permit requirements for Water Pollution Control
Facilities (WPCF) permits that groups systems together on a single parcel of land for the purpose
of determining whether design flows indicate that a WPCF or construction-installation permit is
warranted.

OAR 340-71-140: Reduce all on-site fees established by rule to reflect the 30% rollback
mandated by the 1995 Legislative Assembly.

OAR 340-71-162: Add “community systems” to the list of rules which do not apply to WPCF
applicants or permittees.

OAR 340-71-205: Clarify language that an authorization notice is required to re-connect to an
existing on-site sewage disposal system.
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10.

11.

12.

13.

14.

15.

16.

17.

OAR 340-71-220: Include additional language for dosing tanks regarding cover design and
nominal diameter of the riser.

OAR 340-71-295: Remove language regarding the number of orifices required in a sand filter
based on six square feed of sand surface area. Add language allowing the use of a threaded cap
or plug as an option to the use of a valve at the end of each lateral.

OAR 340-71-315: Add language requiring field collection tile trench to be a minimum of 12
inches wide to enable it to meet slope requirements. :

OAR 340-71-425: Add language increasing the number of years of experience a person must
have to qualify for appointment as a variance officer.

OAR 340-71-500: Remove language that duplicates material already covered in OAR 340-71-
162.

OAR 340-71-520: Remove language regarding construction requirements and technical
experience requirements to prepare plans and specifications. Add language indicating who may
provide a written assessment of large systems.

OAR 340-71-605: Remove implementation date of rule modifications already in effect.

OAR 340-73-055: Add language allowing flexibility in determining what design methods may
be used to protect pumps from suspended solids. Language is also added to clarify that only

dosing tanks are subject to the on-third storage volume requirement. Language is removed that
prevents the use of a screen if the dosing assembly is preceded by a tank with an effluent filter.

OAR 340-73-090: Remove language specifying the effective date of rule amendments already in
effect.

Summary of Significant Public Comment and Changes Proposed in Response

No testimony was received at the April 22, 1997 public hearing, but five written comments were
received by the 5:00 p.m., April 25, 1997 deadline. A summary of each comment received and any
changes proposed by the Department in response to the comments follows:

1.

Disposal Trenches for Sand Filter Effluent - The Oregon Water Resources Department and
the Jefferson County Department of Environmental health commented that the proposal to allow
temporary groundwater to rise into the bottom six inches of a disposal trench following a sand
filter system is a bad idea from a technical and legal standpoint. Their technical argument is that
scientific studies show that under conditions of saturated flow (i.e. water level above the bottom




Memo To: Environmental Quality Commission
Agenda Item E.1., EQC Meeting
Page 9

of a disposal trench) pathogens may be quickly flushed a long way through soil along the
hydraulic gradient. The legal argument relates to imperatives of the Groundwater Protection Act
and other state laws valuing all ground water, whether temporary or permanent, and requiring
that all aquifers be protected from the type of pollution found in a disposal trench. Given the
controversy, the Department has decided to withdraw the proposed new rule language and refer
the issue back to the On-site Rule Technical Advisory Committee for additional work.

2. Portable Holding Tanks - A facsimile transmission was received over the signatures of six
members of the portable sanitation industry. They argued that portable holding tanks should be
exempt from regulation by the Department. No change is proposed in response to this
suggestion because the Department believes that regulation is required by statute, and that the
method of regulation proposed in the draft rule is the least intrusive means available that is
protective of public health and waters of the state.

3. Appeals from Decisions of Variance Officers - One comment letter was received as part of the
public record taking issue with the rule revision proposed to OAR 340-71-440, It was argued
that the Commission should continue to hear appeals of denied variances because it is the fairest
and best way to deal with them. A further argument was that requiring appeals to go to circuit
court is inequitable and too expensive. No changes have been made in the rule proposal as a
result of this comment because it is not responsive to the issue under consideration. The issue
under consideration is whether or not the current rule conforms to statute and carries out
legislative intent. Since we have been advised by Counsel that it does not, the Department has
no choice but to recommend that the Commission approve the proposed rule language limiting
variance appeals heard by the Commission to appeals of variance approvals.

4. Certification - One written comment was received from Clackamas County to the effect that the
Department has had plenty of time to implement a certification program for installers, and that
we should not delay this important requirement any longer. No change has been proposed in
response to this comment. While it is true that the Department has had 18 months to implement
this requirement, we have not been able to complete the task in the time available because of the
absence of any new resources to apply to the task and our inability to relieve staff from enough
existing responsibilities to get the job done. Further, whether or not the Department should have
been able to implement a certification program by now, we have not, and it would not be fair or
in the public interest to cause the cost of that failure to fall on the many small businesses which
have not been afforded a reasonable opportunity to comply with the certification requirements.

5. Other Comments - Several significant comments were made about areas of the on-site program
rules that were not discussed by the On-site Rules Technical Advisory Committee or covered by
the public notice and fiscal impact statement. Upon advice of counsel, no changes have been
proposed in this permanent rule package with respect to items not covered in the public notice
and fiscal impact statement. However, the less urgent issues raised will be added to the list of
unresolved on-site issues that the Department will ask the On-site Rules Technical Advisory
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Commiittee to consider when it next resumes meeting. One more urgent issue was raised by the
Josephine County Board of Commissioners.

The Commissioners suggested that instead of inspecting permanent holding tanks and charging
each permittee an annual compliance determination fee to cover the cost, the Department should
maintain a register of these tanks and approve local vendors to conduct these inspections. In
response to this suggestion, the Department has decided to proceed with a simultaneous, but
separate temporary rulemaking to defer billing for 180 days of the $200 annual compliance
determination fee scheduled to be invoiced to each of the 130 facilities operating holding tanks
under WPCF operating permits. During the time this proposed temporary rule would be in
effect, an On-site Rules Technical Advisory Committee will be asked to take into consideration
the Commissioners’ comment in an overall evaluation of ways to improve the efficiency and
effectiveness of holding tank regulation.

6. Minor Housekeeping Items - No oral or written comments have been received on any of the 17
minor housekeeping items. As such, the rule proposal with respect to these items is the same as
that taken to public hearing.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

Upon adoption by the Commission and filing with the Secretary of State, the amended rules will be
in effect. The initial implementation step will be to re-license qualified on-site sewage treatment and
disposal service businesses without requiring them or their employees to prove that they have been
certified. All rule changes will be communicated to DEQ field offices and Contract Agent offices by
memorandum.




Memo To: Environmental Quality Commission
Agenda Item E.1., EQC Meeting
Page 11

Recommendation for Commission Action

It is recommended that the Commission adopt the rule amendments regarding the on-site sewage
treatment and disposal program as presented in Attachment A of the Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:

L. Legal Notice of Hearing

2. Fiscal and Economic Impact Statement

3. Land Use Evaluation Statement

4 Questions to be Answered to Reveal Potential Justification for Differing from
Federal Requirements

5. Cover Memorandum from Public Notice

Presiding Officer's Report on Public Hearing

Department's Evaluation of Public Comment

None included.

Advisory Committee Membership and Report

Rule Implementation Plan

(Other Attachments as appropriate)

TOTEOO

Reference Documents (available upon request)

Written Comments Received (listed in Attachment C)

R ) «/@f\/
Division: Jéfm/ﬁm Lo (4//

Report Prepared By: Dewey Darold, R.S.

Phone: (503) 229-5189
Date Prepared: May 2, 1997
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ATTACHMENT A

The underlined portion of text represent proposed additions to the rule.
The Fracketed] portion of text represents proposed deletions to the rule.

Amend OAR 340-71-100 as follows:

340-71-100 DEFINITIONS.

As used in OAR 340, Divisions 71, 72, and 73, unless otherwise specified:

(D

2)

(3)

)

)
(©)

Q)

8

“Absorption Facility” means a system of open-jointed or perforated piping, alternative
distribution units, or other seepage systems for receiving the flow from septic
tanks or other treatment facilities and designed to distribute effluent for oxidation
and absorption by the soil within the zone of aeration.

“Active Sand Dune” means wind drifted ridges and intervening valleys, pockets, and
swales of sand adjacent to the beach. The sand is grayish-brown (color value of
four (4) or more), with little or no horizon, color, or textured differences. Active
dunes are either bare of vegetation or lack sufficient vegetation to prevent
blowing of sand.

“Aerobic Sewage Treatment Facility” means a sewage treatment plant which
incorporates a means of introducing air and oxygen into the sewage so as to
provide aerobic biochemical stabilization during a detention period. Aerobic
sewage treatment facilities may include anaerobic processes as part of the
treatment system. Mechanical Oxidation Sewage Treatment Facility means an
aerobic treatment facility.

“Aerobic System” means an alternative system consisting of a septic tank or other
treatment facility, an aerobic sewage treatment facility and an absorption facility,
designed to provide a level of treatment before disposal.

“Agent” means the Director or that person's authorized representative.

“Alteration” means expansion and/or change in location of an existing system, or any
part thereof.

“Alternative System” means any Commission approved on-site sewage disposal
system identified within this division, for use in lieu of the standard subsurface
system.

“Approved Material” means construction items that have been reviewed and accepted
for use by the Department.
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“Approved Criteria” means methods of design or construction that have been
reviewed by the Technical Review Committee (TRC) and accepted for use by the
Department.

“ASTM” means American Society of Testing Materials.

“Authorization Notice” means a written document issued by the Agent which
establishes that an existing on-site sewage disposal system appears adequate to
serve the purpose for which a particular application is made.

“Authorized Representative” means the staff of the Department of Environmental
Quality or staff of the local governmental unit performing duties for and under
agreement with the Department of Environmental Quality.

“Automatic Siphon” means a hydraulic device designed to rapidly discharge the
contents of a dosing tank between predetermined water or sewage levels.

“Bedroom” means ahy room within a dwelling which is accepted as such by the State
of Oregon Department of Commerce building codes representative or the local
authorized building official having jurisdiction.

“Biochemical Oxygen Demand (BOD)” means a measure of the deéomposable
organic matter in wastewater. It is used as an indication of wastewater strength.
For the purpose of these rules, all references to BOD shall be for the five day
BOD.

“Black Waste” means human body wastes including feces, urine, other extraneous
substances of body origin and toilet paper.

“Capping Fill System” means an alternative system where the disposal trench
effective sidewall is installed a minimum of twelve (12) inches into the natural
soil below a soil cap of specified depth and texture.

“Cesspool” means a lined pit which receives raw sewage, allows separation of solids
and liquids, retains the solids and allows liquids to seep into the surrounding soil
through perforations in the lining.

“Chemical Recirculating Toilet Facility” means a toilet facility wherein black wastes
are deposited and carried from the bowl by a combination of liquid waste and
water which has been chemically treated and filtered.

“Chemical Toilet Facility” means a non-flushing, non-recirculating toilet facility
wherein black wastes are deposited directly into a chamber containing a solution
of water and chemical.
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“Clayey Soil” means mineral soil that is over forty (40) percent clay that shrinks and
develops wide cracks when dry and swells and shears when wet forming
slickensides and wedge-shaped structure. Clayey soil is very hard or extremely
hard when dry, very firm when moist, and very sticky and very plastic when wet.

“Claypan” means a dense, compact clay layer in the subsoil. It has a much higher
clay content than the overlying soil horizon from which it is separated by an
abrupt boundary. Claypans are hard when dry and very sticky and very plastic
when wet. They impede movement of water and air and growth of plant roots.

“Combustion Toilet Facility” means a toilet facility wherein black wastes are
deposited directly into a combination chamber for incineration.

“Commercial Facility” means any structure or building, or any portion thereof, other
than a single-family dwelling.

“Commission” means the Environmental Quality Commission.

“Community System” means an on-site system which will serve more than one (1) lot
or parcel or more than one (1) condominium unit or more than one (1) unit of a
planned unit development.

“Completed Application” means one in which the application form is completed in
full, is signed by the owner or that person's authorized representative, and is
accompanied by all required exhibits and required fee.

“Conditions Associated With Saturation” means:

(a) Reddish brown or brown soil horizons with gray (chromas of two (2) or less)
and red or yellowish red mottles; or

) Gray soil horizons, or gray soil horizons with red, yellowish red, or brown
mottles; or

(©) Dark colored highly organic soil horizons; or

(d) Soil profiles with concentrations of soluble salt at or near the ground surface.

“Confining Layer” means a layer associated with an aquifer that because of its low
permeability does not allow water to move through it perceptibly under head

differences occurring in the groundwater system,

“Construction” includes installation of a new system or part thereof, or the alteration,
repair or extension of an existing system. The grading, excavating, and earth-
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moving work connected with installation, alteration, or repair of a system, or part
thereof, is considered a part of system construction.

“Conventional Sand Filter” means a filter with two (2) feet or more of finedinm}
sand filter media designed to chemically and biologically process septic tank or
other treatment unit effluent from a pressure distribution system operated on an
intermittent basis.

“Curtain Drain” means a groundwater interceptor that is installed as a trench with a
minimum width of twelve (12) inches and extending into the layer that limits
effective soil depth. It has a perforated pipe installed along the bottom of, and the
length of the trench and has a minimum of twelve (12) inches of drain media over
the drainline and filter fabric placed over the drain media, The curtain drain must
meet the setbacks from septic tanks and disposal areas as required in Table 1.

“Cut-Manmade” means a land surface resulting from mechanical land shaping
operations where the modified slope is greater than fifty (50) percent, and the
depth of cut exceeds thirty (30) inches.

“Department” means the Department of Environmental Quality.

“Design Criteria” means the criteria used in designing on-site sewage disposal systems
including, but not necessarily limited to, dimensions, geometry, type of materials,
size of drain media or filter media, disposal field sizing, depth, grade or slope,
hydraulic loading rate or any other factor relevant to the successful operation of
the system. It does not include disposal area siting criteria.

“Director” means the Director of the Department of Environmental Quality.

“Disposal Area” means the entire area used for underground dispersion of the liquid
portion of sewage including the area designated for the future replacement
system. It may consist of a seepage pit or of a disposal field or of a combination
of the two. It may also consist of a cesspool, seepage bed, bottomless sand filter,
or evapotranspiration-absorption system.

“Disposal Field” means a system of disposal trenches or a seepage trench or system of
seepage trenches.

“Disposal Trench” means a ditch or a trench installed into natural soil, permeable
saprolite or diggable bedrock, with vertical sides and substantially flat bottom
with a minimum of twelve (12) inches of clean, coarse drain media or other
material that is used in these rules into which a single distribution pipe has been
laid, the trench then being backfilled with a minimum of six (6) inches of soil.
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“Distribution Box” means a watertight structare which receives septic tank or other
treatment facility effluent and distributes it concurrently into two (2) or more
header pipes leading to the disposal area. (See OAR 340-73-035).

“Distribution Pipe” means an open-jointed or perforated pipe used in the dispersion of
septic tank or other treatment facility effluent into disposal trenches, seepage
trenches, or seepage beds.

“Distribution Unit” means a distribution box, dosing tank, diversion valve or box,
header pipe, or other means of transmitting septic tank or other treatment unit
effluent from the effluent sewer to the distribution pipes.

“Diversion Valve” means a watertight structure which receives septic tank or other
treatment facility effluent through one (1) inlet, distributes it to two (2) outlets,
only one (1) of which is utilized at a given time (See OAR 340-73-045).

“Dosing Tank” means a watertight receptacle placed after a septic tank or other
treatment facility equipped with an automatic siphon or pump.

“Dosing Septic Tank” means a unitized device performing functions of both a septic
tank and a dosing tank.

“Drainfield” means a Disposal Field,

“Drain Media” means clean washed gravel, clean crushed rock, or other media
approved by the Director's Designee, for the purpose of distributing effluent.
When gravel or crushed rock is used it shall have a minimum size of three
quarters (3/4) inches and a maximum size of two and one-half (2-1/2) inches.

The material shall be durable and inert so that it will maintain its integrity and not
collapse or disintegrate with time and shall not be detrimental to the performance
of the system.

“Dwelling” means any structure or building, or any portion thereof which is used,
intended, or designed to be occupied for human living purposes including, but not
limited to: houses, houseboats, boathouses, mobile homes, travel trailers, hotels,
motels, and apartments.

“Effective Seepage Area” means the sidewall area within a disposal trench or a
seepage trench from the bottom of the trench to a level two (2) inches above the
distribution pipes, or the sidewall area of any cesspool, seepage pit, unsealed
earth pit privy, or gray water waste disposal sump seepage chamber; or the
bottom area of a pressurized soil absorption facility installed in soil as defined in
section (139) this rule.
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“Effective Soil Depth” means the depth of soil material above a layer that impedes
movement of water, air, and growth of plant roots. Layers that differ from
overlying soil material enough to limit effective soil depth are hardpans, claypans,
fragipans, compacted soil, bedrock, saprolite, and clayey soil.

“Effluent Filter” means an effluent treatment device installed on the outlet of a septic
tank which is designed to prevent the passage of suspended matter larger than
one-eighth inch in size.

“Effluent Lift Pump” means a pump used to lift septic tank or other treatment facility
effluent to a higher elevation. (See OAR 340-73-055).

“Effluent Sewer” means that part of the system of drainage piping that conveys
partially treated sewage from a septic tank or other treatment facility into a
distribution unit or an absorption facility. (See OAR 340-73-060).

“Emergency Repair” means repair of a failing system where immediate action is
necessary to relieve a situation in which sewage is backing up into a dwelling or
building, or repair of a broken pressure sewer pipe. It does not include the
construction of new or additional absorption facilities, but would allow use of the
septic tank as a temporary holding tank until such time as new or additional
absorption facilities could be constructed pursuant to an issued permit,

“Equal Distribution” means the distribution of effluent to a set of disposal trenches in
which each trench receives effluent in equivalent or proportional volumes.

“Escarpment” means any naturally occurring slope greater than fifty (50) percent
which extends vertically six (6) feet or more as measured from toe to top, and
which is characterized by a long cliff or steep slope which separates two (2) or
more comparatively level or gently sloping surfaces, and may intercept one (1) or
more layers that limit effective soil depth.

“Evapotranspiration-Absorption (ETA) System” means an alternative system
consisting of a septic tank or other treatment facility, effluent sewer and a
disposal bed or disposal trenches, designed to distribute effluent for evaporation,
transpiration by plants, and by absorption into the underlying soil.

“Existing On-Site Sewage Disposal System” means any installed on-site sewage
disposal system constructed in conformance with the rules, laws and local
ordinances in effect at the time of construction, or which would have conformed
substantially with system design provided for in Commission, State Board of
Health or State Health Division rules.

“Existing System” means “Existing On-Site Sewage Disposal System.”
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“Failing System” means any system which discharges untreated or incompletely
treated sewage or septic tank effluent directly or indirectly onto the ground
surface or into public waters.

“Family Member” means any one (1) of two (2) or more persons related by blood or
legally.

“Filter Fabric” means a woven or spun-bonded sheet material used to impede or
prevent the movement of sand, silt and clay into drain media. A specification for
filter fabric is found in OAR 340-73-041.

“Five-Day Biochemical Oxygen Demand (BOD;)” means the quantity of oxygen used
in the biochemical oxidation of organic matter in five days at twenty (20} degrees
centigrade under specified conditions and reported as milligrams per liter (mg/L).

“Fragipan” means a loamy subsurface horizon with high bulk density relative to the
horizon above, seemingly cemented when dry, and weakly to moderately brittle
when moist. Fragipans are mottled and low in organic matter. They impede
movement of water, air, and growth of plant roots.

“General Permit” means a permit issued to a category of qualifying sources pursnant
to OAR 340-45-033, in lieu of individual permits being issued to each source,

“Governmental Unit” means the state or any county, municipality, or political
subdivision, or any agency thereof.

“Grade” means the rate of fall or drop in inches per foot or percentage of fall of a
pipe.

“Gray Water” means household sewage other than ° “black wastes'', such as bath
water, kitchen waste water and laundry wastes.

“Gray Water Waste Disposal Sump” means a receptacle or series of receptacles
designed to receive hand-carried gray water for disposal into the soil.

“Grease and Oils” means a component of sewage typically originating from food
stuffs, consisting of compounds of alcohol or glycerol with fatty acids.

“Groundwater Interceptor” means any natural or artificial groundwater or surface
water drainage system including agricultural drain tile, cut banks, and ditches
which intercept and divert groundwater or surface water from the area of the
absorption facility.

“Hardpan” means a hardened layer in soil caused by cementation of soil particles with
either silica, calcium carbonate, magnesium carbonate, or iron and/or organic
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matter. The hardness does not change appreciably with changes in moisture
content. Hardpans impede movement of water and air and growth of plant roots.

“Header Pipe” means a tight jointed part of the sewage drainage conduit which
receives septic tank effluent from the distribution box, or drop box, or effluent
sewer and conveys it to the disposal area.

“Headwall” means a steep slope at the head or upper end of a land slump block or
unstable landform.

“Holding Tank” means a watertight receptacle designed to receive and store sewage (o
facilitate disposal at another location.

“Holding Tank System” means an alternative system consisting the combination of a
holding tank, service riser and level indicator (alarm), designed to receive and

store sewage for intermittent removal for disposal at another location.

“Hydrasplitter” means a hydraulic device to proportion flow under pressure by the
use of one or more orifices. Also may be referred to as a Hydrosplitter.

“Incinerator Toilet Facility” means “Combustion Toilet Facility”.

“Individual System” means a system that is not a community system.

“Individual Water Supply” means a source of water and a distribution system which
serves a residence or user for the purpose of supplying water for drinking,
culinary, or household uses and which is not a public water supply system.

“Industrial Waste” means any liquid, gaseous, radioactive, or solid waste substance
or a combination thereof resulting from any process of industry, manufacturing,
trade, or business, or from the development or recovery of any natural resources.

“Intermittent Sand Filter” means a conventional sand filter.

“Intermittent Stream” means any surface public water or groundwater interceptor that
continuously flows water for a period of greater than two months in any one year,
but not continuously for that year.

“Invert” is the lowest portion of the internal cross section of a pipe or fitting.

“Large System” means any on-site system with a projected daily sewage flow greater
than two thousand five hundred (2,500) gallons.

“Lateral Pipe” means “Distribution Pipe”.

“Mechanical Sewage Treatment Facility” means an aerobic sewage treatment facility.
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“Nonwater-Carried Waste Disposal Facility” means any toilet facility which has no
direct water connection, including pit privies, vault privies and portable toilets.

“Occupant” means any person living or sleeping in a dwelling,
p 2 ping

“On-Site Sewage Disposal System” means any existing or proposed on-site sewage
disposal system including, but not limited to a standard subsurface, alternative,
experimental or non-water carried sewage disposal system, installed or proposed
to be installed on land of the owner of the system or on other land as to which the
owner of the system has the legal right to install the system. This does not
include systems that are designed to treat and dispose of Industrial Waste as
defined in OAR Chapter 340, Division 45,

“Operating Permit” means a WPCF permit issued pursuant to these rules.
“Owner” means any person who alone, or jointly, or severally with others:

(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial facility;
or

(b) Has care, charge, or control of any real property as agent, executor, executrix,
administrator, administratrix, trustee, commercial lessee, or guardian of the
estate of the holder of legal title; or

©) Is the contract purchaser of real property.

NOTE: Each such person as described in subsections (b) and (¢) of this
section, thus representing the legal title holder, is bound to comply with
the provisions of these rules as if he were the legal title holder.

“Permanent Groundwater Table” means the upper surface of a saturated zone that
exists year-round. The thickness of the saturated zone, and, as a result, the
elevation of the permanent groundwater table may fluctuate as much as twenty
(20) feet or more annually; but the saturated zone and associated permanent
groundwater table will be present at some depth beneath land surface throughout
the year.
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“Permit” means the written document issued and signed by the Agent which
authorizes the permittee to install a system or any part thereof, which may also
require operation and maintenance of the system.

“Person” includes individuals, corporations, associations, firms, partnerships, joint
stock companies, public and municipal corporations, political subdivisions, the -
state and any agencies thereof, and the federal government and any agencies
thereof.

“Pollution” or “Water Pollution” means such alteration of the physical, chemical or
biological properties of any waters of the state, including change in temperature,
taste, color, turbidity, silt or odor of the waters, or such discharge of any liquid,
gaseous, solid, radioactive or other substance into any waters of the state, which
will or tends to, either by itself or in connection with any other substance, create
a public nuisance or which will or tends to render such waters harmful,
detrimental or injurious to public health, safety or welfare, or to domestic,
commercial, industrial, agricultural, recreational or other legitimate beneficial
uses or to livestock, wildlife, fish or other aquatic life or the habitat thereof.

“Portable Toilet” means any self contained chemical toilet facility that is housed
within a portable toilet shelter and includes but is not limited to construction type
chemical toilets.

“Portable Toilet Shelter” means any readily relocatable structure built to house a
toilet facility.

“Pressure Distribution Lateral” means piping and fittings in pressure distribution
systems which distribute septic tank or other {reatment unit effluent to drain
media through small diameter orifices.

“Pressure Distribution Manifold” means piping and fittings in a pressure distribution
system which supply effluent from pressure transport piping to pressure
distribution laterals.

“Pressure Distribution System” means any system designed to uniformly distribute
septic tank or other treatment unit effluent under pressure in an absorption facility
or sand filter.

“Pressure Transport Piping” means piping which conveys sewage effluent from a
septic tank or other treatment or distribution unit by means of a pump or siphon.

“Pretreatment” means the wastewater treatment which takes place prior to discharging
to any component of an on-site sewage treatment and disposal system, including
but not limited to, pH adiustment, oil and grease removal, BOD; and TSS
reduction, screening and detoxification.

10
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“Prior Approval” means a written approval for on-site sewage disposal, for a specific
lot, issued prior to January 1, 1974.

“Prior Construction Permit” means a subsurface sewage disposal system construction
permit issued prior to January 1, 1974, by a county that had an ordinance
requiring construction permits for subsurface sewage disposal systems.

“Privy” means a structure used for disposal of human waste without the aid of water.
It consists of a shelter built above a pit or vault in the ground into which human
waste falls.

“Projected Daily Sewage Flow” means the peak quantity of sewage a facility is
forecast to produce on a daily basis upon which system sizing and design is based.
It may be referred to as design flow. The Projected Daily Sewage Flow allows
for a safety margin and reserve capacity for the system during periods of heavy
use.

“Public Health Hazard” means a condition whereby there are sufficient types and
amounts of biological, chemical or physical, including radiological, agents
relating to water or sewage which are likely to cause human illness, disorders or
disability. These include, but are not limited to, pathogenic viruses, bacteria,
parasites, toxic chemicals, and radioactive isotopes.

“Public Waters” means lakes, bays, ponds, impounding reservoirs, springs, wells,
rivers, streams, creeks, estuaries, marshes, inlets, canals, the Pacific Ocean
within the territorial limits of the State of Oregon, and all other bodies of surface
or underground waters, natural or artificial, inland or coastal, fresh or salt, public
or private (except those private waters which do not combine or effect a junction
with natural surface or underground waters), which are wholly or partially within
or bordering the state or within its jurisdiction.

“Recirculating Gravel Filter (RGF)” means a type of gravel filter wastewater
treatment system which utilizes an effluent recycle system where a portion of the
filtered effluent is mixed with septic tank effluent in a recirculation/dilution tank
and redistributed to the filter, in conformance with these rules.

“Recirculating Gravel Filter System” means a Recirculating Gravel Filter and a
absorption facility used to treat and dispose of sewage.

“Redundant Disposal Field System” means a system in which two complete disposal
systems are installed, the disposal trenches of each system alternate with each

other and only one system operates at a given time,

“Repair” means installation of all portions of a system necessary to eliminate a public
health hazard or pollution of public waters created by a failing system. Major

11
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repair is defined as the replacement of the soil absorption system. Minor repair is
defined as the replacement of a septic tank, broken pipe, or any part of the on-site
sewage disposal system except the soil absorption system.

“Residential Strength Wastewater” means the primary sewage effluent from a septic
tank which does not typically exceed the following parameters: Five-Day
Biochemical Oxygen Demand (BOD;) of 300 mg/L; Total Suspended Solids (TSS)
of 150 mg/L; Total Kjeldahl Nitrogen (TKN) of 150 mg/L; and Oil & Grease of
25 mg/L.. Other contaminants may also be present in the wastewater, however,
they shall not exceed the concentrations or quantities normally found in residential
sewage. Effluent parameters are to be measured using approved Standard Method
or EPA procedures.

“Sand Filter Media” means a medium sand or other approved material used in a
conventional sand filter. The media shall be durable and inert so that it will
maintain its integrity and not collapse or disintegrate with time and shall not be
detrimental to the performance of the system. The particle size distribution of
the media shall be determined through a si nalysis conducted in

rdan ith ASTM C-117 and ASTM C-1 The media shall compl

with the following particle size distribution: 100 percent passing the 3/8 inch

i rcent to 100 percen ing th 4 si 0 percen 100
ercen ing the i 45 percen: rcent ing the No. 16
i 1 reen rcent passing th ieve, 3 percen 15
rcen ing the i and 4 percent or less passing th . 100
sieve.

“Sand Filter Surface Area” means the area of the level plane section in the medium
sand horizon of a conventional sand filter located two (2) feet below the bottom of
the drain media containing the pressurized distribution piping.

“Sand Filter System” means the combination of septic tank or other treatment unit,
dosing system with effluent pump and controls, or dosing siphon, piping and
fittings, sand filter, and absorption facility used to treat and dispose of sewage.

“Sanitary Drainage System” means that part of the system of drainage piping that
conveys untreated sewage from a building or structure to a septic tank or other
treatment facility, service lateral at the curb or in the street or alley, or other
disposal terminal holding human or domestic sewage. The sanitary drainage
system consists of a building drain or building drain and building sewer.

“Saprolite” means weathered material underlying the soil that grades from soft
thoroughly decomposed rock to rock that has been weathered sufficiently so that it
can be broken in the hands or cut with a knife. It does not include hard bedrock
or hard fractured bedrock. It has rock structure instead of soil structure.
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“Saturated Zone” means a three (3) dimensional layer, lens, or other section of the
subsurface in which all open spaces including joints, fractures, interstitial voids,
pores, etc. are filled with groundwater. The thickness and extent of a saturated
zone may vary seasonally or periodically in response to changes in the rate or
amount of groundwater recharge or discharge.

“Scum” means a mass of sewage solids floating at the surface of sewage which is
buoyed up by entrained gas, grease, or other substances.

“Seepage Area” means “Effective Seepage Area”.

“Seepage Bed” means an absorption system having disposal trenches wider than three
(3) feet.

“Seepage Pit” means a “cesspool” which has a treatment facility such as a septic tank
ahead of it.

“Seepage Trench System” means a system with disposal trenches with more than six
(6) inches of drain media below the distribution pipe.

“Self-Contained Nonwater-Carried Waste Disposal Facility” includes, but is not
limited to, vault privies, chemical toilets, combustion toilets, recirculating toilets,
and portable toilets, in which all waste is contained in a watertight receptacle.

“Septage” means the domestic liquid and solid sewage pumped from septic tanks,
cesspools, holding tanks, vault toilets, chemical toilets or other similar domestic
sewage treatment components or systems and other sewage sludge not derived at
sewage treatment plants.

“Septic Tank” means a watertight receptacle which receives sewage from a sanitary
drainage system, is designed to separate solids from liquids, digest organic matter
during a period of detention, and allow the liquids to discharge to a second
treatment unit or to a soil absorption facility. (See OAR 340-73-025 and
340-73-030).

“Septic Tank Effluent” means partially treated sewage which is discharged from a
septic tank,

“Serial Distribution” means the distribution of effluent to a set of disposal trenches
constructed at different elevations in which one (1) trench at a time receives
effluent in consecutive order beginning with the uppermost trench, by means of a
Drop Box, a serial overflow or other approved distribution unit. The effluent in
an individuai trench must reach a level of two (2) inches above the distribution
pipe before effluent is distributed to the next lower trench.
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327 (131)  “Sewage” means water-carried human and animal wastes, including kitchen, bath, and
laundry wastes from residences, buildings, industrial establishments, or other
places, together with such groundwater infiltration, surface waters, or industrial
waste as may be present,

FE33 (132) “Sewage Disposal Service” means:

(a) The construction of on-site sewage disposal systems (including the placement of |
portable toilets), or any part thereof; or

(b) The pumping out or cleaning of on-site sewage disposal systems (including
portable toilets), or any part thereof; or

(c) The disposal of material derived from the pumping out or cleaning of on-site
sewage disposal systems (including portable toilets); or

(d) Grading, excavating, and earth-moving work connected with the operations
described in subsection (a) of this section.

341 (133) “Sewage Stabilization Pond” means a pond designed to receive the raw sewage flow
from a dwelling or other building and retain that flow for treatment without
discharge.

I35 (134) “Slope” means the rate of fall or drop in feet per one hundred (100) feet of the ground
surface. It is expressed as percent of grade.

FE36)H137) “Soil Permeability Rating” refers to that quality of the soil that enables it to transmit
water or air, as outlined in the United States Department of Agriculture
Handbook, Number 18, entitled Soil Survey Manual.

{35 (136) “Soil Separate” means the size of soil particles according to Table 7.

38 (137)  “Soil Texture” means the amount of each soil separate in a soil mixture. Field
methods for judging the texture of a soil consist of forming a cast of soil, both
dry and moist, in the hand and pressing a ball of moist soil between thumb and
finger:

(a) The major textural classifications are defined as follows. (See Table 6):
(A)  Sand: Individual grains can be seen and felt readily. Squeezed in the
hand when dry, this soil will fall apart when the pressure is released.

Squeezed when moist, it will form a cast that wiil hold its shape
when the pressure is released, but will crumble when touched;
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Loamy Sand: Consists primarily of sand, but has enough silt and clay
to make it somewhat cohesive. The individual sand grains can
readily be seen and felt. Squeezed when dry, the soil will form a cast
which will readily fall apart, but if squeezed when moist, a cast can
be formed that will withstand careful handling without breaking;

Sandy Loam: Consists largely of sand, but has enough silt and clay
present to give it a small amount of stability. Individual sand grains
can be readily seen and felt. Squeezed in the hand when dry, this soil
will readily fall apart when the pressure is released. Squeezed when
moist, it forms a cast that will not only hold its shape when the
pressure is released, but will withstand careful handling without
breaking. The stability of the moist cast differentiates this soil from
sand;

Loam: Consists of an even mixture of the different sizes of sand and of
silt and clay. It is easily crumbled when dry and has a slightly gritty,
yet fairly smooth feel. It is slightly plastic. Squeezed in the hand
when dry, it will form a cast that will withstand careful handling.
The cast formed of moist soil can be handled freely without breaking;

Silt Loam: Consists of a moderate amount of fine grades of sand, a
small amount of clay, and a large quantity of silt particles. Lumps in
a dry, undisturbed state appear quite cloddy, but they can be
pulverized readily; the soil then feels soft and floury. When wet, silt
loam runs together in puddles. Either dry or moist, casts can be
handled freely without breaking. When a ball of moist soil is passing
between thumb and finger, it will not press out into a smooth,
unbroken ribbon, but will have a broken appearance;

Clay Loam: Consists of an even mixture of sand, silt, and clay, which
breaks into clods or lumps when dry. When a ball of moist soil is
pressed between the thumb and finger, it will form a thin ribbon that
will readily break, barely sustaining its own weight. The moist soil
is plastic and will form a cast that will withstand considerable
handling;

Silty Clay Loam: Consists of a moderate amount of clay, a large
amount of silt, and a small amount of sand. It breaks into moderately
hard clods or lumps when dry. When moist, a thin ribbon or
one-eighth (1/8) inch wire can be formed between thumb and finger
that will sustain its weight and will withstand gentle movement;

Silty Clay: Consists of even amounts of silt and clay and very small
amounts of sand. It breaks into hard clods or lumps when dry.
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When moist, a thin ribbon or one-eighth (1/8) inch or less sized wire
formed between thumb and finger will withstand considerable
movement and deformation;

(I)  Clay: Consists of large amounts of clay and moderate to small amounts
of sand. It breaks into very hard clods or Jumps when dry. When
moist, a thin, long ribbon or one-sixteenth (1/16) inch . wire can be
molded with ease. Fingerprints will show on the soil, and a dull to
bright polish is made on the soil by a shovel.

(b) These and other soil textural characteristics are also defined as shown in the
United States Department of Agriculture Textural Classification Chart
which is hereby adopted as part of these rules. This textural classification
chart is based on the Standard Pipette Analysis as defined in the United
States Department of Agriculture, Soil Conservation Service Soil Survey
Investigations Report No. 1. (Sec Table 6).

FI397(138) “Soil With Rapid or Very Rapid Permeability” means:

(@) Soil which contains thirty-five (35) percent or more of coarse fragments two (2)
millimeters in diameter or larger by volume with interstitial soil of sandy
loam texture or coarser as defined in subsection fE38} (137) (a) of this
rule and as classified in Soil Textural Classification Chart, Table 6; or

((s)] Coarse textured soil (loamy sand or sand as defined in section fF38} (137) of
this rule and as classified in Soil Textural Classification Chart, Table 6); or

(c) Stones, cobbles, gravel, and rock fragments with too little soil material to fill
interstices larger than one (1) millimeter in diameter.

400 (139) “Split Waste Method” means a procedure where “black waste” sewage and “gray
water” sewage from the same dwelling or building are disposed of by separate
systems.

F4Df (140) “Stabilized Dune” means a sand dune that is similar to an active dune except
vegetative growth is dense enough to prevent blowing of sand. The surface
horizon is either covered by a mat of decomposed and partially decomposed
leaves, needles, roots, twigs, moss, etc., or to a depth of at least six (6) inches
contains roots and has a color value of three (3) or less.

42§ (141) “Standard Subsurface System” means an on-site sewage disposal system consisting
of a septic tank, distribution unit and absorption facility constructed in accordance
with OAR 340-71-220, using six (6) inches of drain media below the
distribution pipe, and maintaining not less than eight (8) feet of undisturbed earth
between disposal trenches.
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“Steep Slope System” means a seepage trench system installed on slopes greater than
thirty (30) percent and less than or equal to forty-five (45) percent, pursuant to
these rules.

“Subsurface Sewage Disposal” means the physical, chemical or bacteriological
breakdown and acrobic treatment of sewage in the unsaturated zone of the soil
above any temporarily perched groundwater body.

“Subsurface Disposal System” means a cesspool or the combination of a septic tank
or other treatment unit and effluent sewer and absorption facility.

“Surface Waters” means public waters, but excludes underground waters and wells.
“System” means “On-Site Sewage Disposal System™,

“Temporary Groundwater Table” means the upper surface of a saturated zone that
exists only on a seasonal or periodic basis. Like a permanent groundwater table,
the elevation of a temporary groundwater table may fluctuate. However, a
temporary groundwater table and associated saturated zone will dissipate (dry up)
for a period of time each year.

“Test Pit” means an open pit dug to sufficient size and depth to permit thorough
examination of the soil to evaluate its suitability for subsurface sewage disposal.

“Tile Dewatering System” means an alternative system in which the absorption
facility is encompassed with field collection drainage tile, the purpose of which is
to reduce and control a groundwater table to create a zone of aeration below the
bottom of the absorption facility.

“Toilet Facility” means a fixture housed within a toilet room or shelter for the purpose
of receiving black waste.

“Total Kjeldahl Nitrogen (TKN)” means the combination of ammonia and organic
nitrogen but does not include nitrate and nitrite nitrogen.

“Total Suspended Solids” (TSS) means solids in sewage that can be removed readily
by standard filtering procedures in a laboratory and reported as milligrams per
liter (mg/L).

“Treatment” means the alteration of the quality of wastewaters by physical, chemical
or biological means or combination thereof such that tendency of said wastes to
cause degradation in water quality, risk to public health or degradation of
environmental conditions is reduced.
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“Underdrain Media” means that materiai placed under the sand filter media in a sand
filter. It shall be clean, washed pea gravel with 100 percent passing the 1/2 inch
sieve, 18 to 100 percent passing the 1/4 inch sieve, 5 to 75 percent passing the
No. 4 sieve, 24 percent or less passing the No. 10 sieve, 2 percent or less passing
the No. 16 sieve, and 1 percent or less passing the No. 100 sieve.

“Unstable Landforms” means areas showing evidence of mass downslope movement
such as debris flow, landslides, rockfall, and hummock hill slopes with undrained
depressions upslope. Unstable landforms may exhibit slip surfaces roughly
parallel to the hillside; landslide scars and curving debris ridges; fences, trees,
and telephone poles which appear tilted; or tree trunks which bend uniformly as
they enter the ground. Active sand dunes are unstable landforms.

“Vertisols” means a mineral soil characterized by a high content of swelling-type clays
which in dry seasons, causes the soils to develop deep wide cracks.

“WPCF Permit” means a Water Pollution Control Facilities Permit which has been
issued pursuant to OAR Chapter 340, Division 14 and OAR 340-71-162.

“Wastewater” means Sewage.

“Zone of Aeration” means the unsaturated zone that occurs below the ground surface
and above the point at which the upper limit of the water table exists.

Amend OAR 340-71-120 as follows:

6y

Oregon Revised Statutes (ORS) 454.725 authorizes the Department to enter into
agreements with local governmental units for those units to perform the duties of the
Department and become the Department's Agent in the permitting of on-site sewage
disposal systems, including receiving and processing applications, issuing permits and
performing required inspections for all on-site systems. The Department shall assume
those responsibilities in nonagreement counties. The division of responsibilities is set
forth as follows:

(a) Systems conforming with the treatment and disposal criteria described in this
division, and which are not required to have a WPCF Permit shall have site
evaluations, plan reviews, permits and inspections conducted or processed by
the Agent, unless otherwise allowed within this division;

(b) All systems required to have a WPCF Permit shall be regulated by the
Department. OAR 340-71-130(15) and (16) describe those systems which must
be constructed and operated by WPCF Permit. The WPCF permitting process
is described in OAR 340-71-162. The Department may issue General Permits
for some of the categories requiring WPCF Permits. The Department may,
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through intergovernmental agreements, delegate to the Agent site evaluations,
construction inspections, receipt of registration applications and distribution of
the Department's Geperal Permit, and periodic compliance inspections.
Although the Agent may solicit voluntary compliance with the Department's
General Permit, ultimate enforcement responsibility shall remain with the
Department, The agreement shall establish a level of compensation to be paid
for the services provided.

Each and every owner of real property is jointly and severally responsible for:

(a) Disposing of sewage on that property in conformance with the rules of the
Department; and

(b) Connecting all plumbing fixtures on that property, from which sewage is or
may be discharged, to a sewerage facility or on-site sewage disposal system
approved by the Department; and

(c) Maintaining, repairing, and/or replacing the system as necessary to assure
proper operation of the system.

Kbl Q)

The Department may, on its own or through agreements with local governments,
conduct a pilot program (not to exceed two (2) years), utilizing private contractors. To
the extent consistent with ORS Chapter 454, and other applicable statutes, the pilot
program may allow private contractors to perform the technical review necessary for
the issuance of on-site sewage disposal installation permits, Certificates of Satisfactory
Completion or other related on-site activities. In all instances, the private contractor’s
technical review shall be submitted to the Agent for the Agent's review and acceptance
or denial. The private contractors must comply with state registration acts which may
require registration for people performing these activities. The Department or Agent
may consider the enforcement history and criminal record of a person proposing to
enter into an agreement under this Section. At the end of the pilot program the
Department shall report to the Commission with its findings and recommendations.
After the Departments report, the Commission may extend the pilot program for any
duration, but shall provide for periodic review of the program.

Amend OAR 340-71-130(1) as follows:

(1)

Public Waters or Public Health Hazards. If, in the judgment of the Agent, proposed
operation of a system would cause pollution of public waters or create a public health
hazard, system installation or use shall not be authorized. If, in the judgment of the
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Agent, the minimum standards contained in these rules do not afford adequate
protection of public waters or public health, the requirements shall be more stringent.
This may include, but is not limited to, increasing setbacks, increasing drainfield sizing
and £ / or utilizing an Alternative System. If the Agent imposes requirements more
stringent than the minimum, the Agent shall provide the applicant with a written
statement of the specific reasons why the requirements are necessary.

Amend OAR 340-71-130(15) as follows:

(15) Operating Permit Requirements. The following systems shall be constructed and
operated under a renewable WPCF permit, issued pursuant to OAR 340-71-162:

(a)

b)

©

(d)

e

€y,
(g

Any system or combination of systems located on th e proper
serving the same facility with a total projected daily sewage flow design
capacity greater than 2,500 gallons per day. Flows from single family
residences or equivalent flows on separate systems need not be included,

A system of any size, if the sewage produced is greater than residential strength
wastewater;

Holding tanks;

NOTE] EXCEPTIONS : This requirement does not apply
to septic tanks used as temporary holding tanks pursuant to

OAR 340-71-160(11), or to holding tanks described in OAR
340-71-340(5). '

A system-{} which includes a conventional sand filter as part of the treatment
process 4 that serves a commercial facility;

A system which includes an aerobic treatment facility as part of the treatment
process if:

(A)  The system serves a commercial facility; or

{B)  The system does not meet the requirements of OAR 340-71-220 and
340-71-345.

Recirculating Gravel Filters (RGFs);

Other systems that are not described in this division, that do not discharge to
surface public waters.
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Amend QAR 340-71-140 as follows:

340-71-140 FEES — GENERAL

ey

Except as provided in section (5) of this rule, the following non-refundable fees are
required to accompany applications for site evaluations, permits, licenses and services
provided by the Department.

ON-SITE MAXIMUM

SEWAGE DISPOSAL SYSTEMS FEE

(a) New Site Evaluation:

(A)

(B)

©
D)

(E)

(F)

Single Family Dwelling:
(i) First Lot.....ooovieiiiiiiie e $335 /3847,

(i) ~ Each Additional Lot Evaluated During
Initial ViSit......oooovveiiniiniiin e $ 205;

Commercial Facility System:

{1 For First One Thousand (1,000) Gallons
Projected Daily Sewage FIoW ..................... $ 335 3801 ;

(i1) For systems with projected sewage flows greater than one thousand
(1,000) gallons but not more than 5,000 gallons, the site evaluation
application fee shall be $ 335 f380/ plus an additional § 90 £00f
for each 500 gallons or part thereof above 1,000 gallons.

Site Evaluation Report REVIEW...........oecvvveivennninn. $ 290 /3351 ;

Fees for site evaluation applications made to an agreement county shall be
in accordance with that county's fee schedule;

Each fee paid for a site evaluation report entitles the applicant to as many
site inspections on a single parcel or lot as are necessary to determine site
suitability for a single system. The applicant may request additional site
inspections within ninety (90) days of the initial site evaluation, at no extra
cost;

Separate fees shall be required if site inspections are to determine site
suitability for more than one (1) system on a single parcel of land.
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Construction-Installation Permit:

(A)

(B)

For First One Thousand (1,000) Gallons Projected Daily Sewage Flow:
i) Standard On-Site System...............ccocevennne. $ 460 f5657;

(i)  Alternative System:

@ Aerobic SYStem.....o..ocoviviiriininnnn. $ 460 5657,
()  Capping Fill.........cooveeeiiieeieenn, $ 710 f860f ;
(I CesSpooL...c..vvvvvieiiiiiiiiieaen $ 460 5657 ;
(IV)  Disposal Trenches in Saprolite......... $ 460 f5657 ;
(V)  Evapotranspiration-Absorption......... $ 460 5657 ;
(VD)  Gray Water Waste Disposal Sump.... $ 200 22401 ;
(VI) Pressure Distribution..................... $ 690 [860F ;
(VIII) Redundant..............cooevvevvivvinvnnnn. $ 460 f5657;
(IX) Sand Filter.........oooovvviiiiiiiiieeennn, $ 880 f11007
(X)  Seepage Pit.............ccooviiiiieeeeaien $ 460 -F5651 ;
(XI) Seepage Trench................cooeeeennnn, $ 460 5657 ;
(XII) Steep SIope....c.ovvvveiiviieiiirieniann. $ 460 f5657;
(XIID) Tile Dewatering..........cc...ccoeeuvernee. $ 690 F8667 ;

(iii) At the discretion of the Agent, the permitice may be assessed a
reinspection fee, not to exceed $140 f208] , when a precover
inspection correction notice requires correction of improper
construction and, at a subsequent inspection, the Agent finds
system construction deficiencies have not been corrected. The
Agent may elect not to make further precover inspections until the
reinspection fee is paid,;

(iv) With the exceptions of sand filter and pressure distribution
systems, a $25 fee may be added to all perrmts that specify the
use of a pump or dosing siphon.

For systems with projected daily sewage flows greater than one thousand
(1,000) gallons, the Construction-Installation permit fee shall be equal to
the fee required in paragraph (1)(b)(A) of this rule plus $ 40 £5¢ for each
five hundred (500) gallons or part thereof above one thousand (1,000)
gallons;

NOTE: Fees for construction permits for systems with projected daily

sewage flows greater than two thousand five hundred (2,500) gallons shall
be in accordance with the fee schedule for WPCF permits.
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Commercial Facility System, Plan Review:

(0 For a system with a projected daily sewage flow of less than six
hundred (600) gallons, the cost of plan review is included in the
permit application fee;

(i1) For a system with a projected daily sewage flow of six
hundred (600) gallons, but not more than one
thousand (1,000) gallons projected daily sewage flow....$ 165 £260f ;

(iii) For a system with a projected sewage flow greater than 1,000
gallons, the plan review fee shall be $ 165 £2668] , plus an
additional $25 for each five hundred (500) gallons or part thereof
above one thousand (1,000) gallons, to a maximum sewage flow
limit of two thousand five hundred (2,500) gallons per day;

Permit Renewal:

()  If Field Visit Required...........ooovovrvveee.. $ 240 £290f ;
(i)  No Field Visit Required..................... . $ 85;

NOTE: Renewal of a permit may be granted to the original
permittee if an application for permit renewal is filed prior to the
original permit expiration date. Refer to OAR 340-71-160(10).
Alteration Permit.............ccoiiriiioeioiiinnneieiinn.. $ 450 /5557 ;
Repair Permit:
(1) Single Family Dwelling:
(D Major......ccooeiriieeieiiei e $245 B} ;
) Minor..............uneen. SRR $ 125 H507 .

(i) Commercial Facility:

{J Major — The appropriate fees identified in paragraphs
(1)(b)(A), (B), and (C) of this rule apply;

(D) MINOT... e $ 200 £2807 .

Permit Denial ReVIeW. ... ..covvviiiiiiiiieieaieieen, $290 /3357 .
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©) Authorization Notice:

(A) If Field Visit Required................cooevveiieniinnnn, o $280 B350,

(B)  No Field Visit Required..............ooooeviiiiieennnn.. $ 90,

(C)  Authorization Notice Denial Review..................... $ 290 -£335¢7 ;
(d Annual Evaluation of Alternative System

(Where Required)..........ocovevieriieiiiieeieiieeieiieeieneennnss $ 235 2807,
(e) Evaluation of Temporary or Hardship

MODIIE HOIMIE. ... ev et e e $235 128071 ;
() Variance to On-Site System Rules.................cooeevvinnnnnn, $ 225;

NOTE: The variance application fee may be waived if the applicant meets the
requirements of OAR 340-71-415(5).

(g) Rural Area Variance to Standard Subsurface Rules:
(A)  Site Evaluation..........cooveiiiiiiiiisi e, $ 335 3801 ;
NOTE: In the event there is on file a site evaluation report for that parcel
that is less than ninety (90) days old, the site evaluation fee shall be

waived.

(B)  Construction-Installation Permit — The appropriate fee identified in
subsection (1)(b) of this rule applies.

(h)  Sewage Disposal Service:

(A)  New Business License.............cooovviivnieiiaininn.. $ 260 /3007 ;
(B)  Renewal of Existing and Valid Business License...... $190 R2oor,;
(C)  Transfer of or Amendments to License.................. $ 135 4507
(D)  Reinstatement of Suspended License..................... $160 H75F;

(E)  Pumper Truck Inspection, First Vehicle:

@) Each Inspection............ccooevvvevnereinaniiinn $ 80 HO9,
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(i) Each Additiona! Vehicle, Each Inspection..... $45 501,
(i)  Experimental Systems: Permit...................cocoiiiiiiinnnns. $ 3,670 450601 ;
(i)  Existing System Evaluation Report...............coceveivinennnn, $ 285 13501 .

NOTE: The fee shall not be charged for an evaluation report
on any proposed repair, alteration or extension of an existing system.

Contract County Fee Schedules. Pursuant to ORS 454.745(4), fee schedules which
exceed the maximum fees in ORS 454.745(1) and section (1) of this rule shall be
established by rule.

Contract County Fee Schedules, General:

(a) Each county having an agreement with the Department under ORS 454.725 shall
adopt a fee schedule for services rendered and permits to be issued. The county
fee schedule shall not include the Department's surcharge fee identified in section
4 of this rule;

(b) A copy of the fee schedule and any subsequent amendments to the schedule shall
be forwarded to the Department; '

(c) Fees shall not:

(A)  Exceed actual costs for efficiently conducted services;
(B)  Exceed the maximum fee established in section (1) of this rule, unless
approved by the Commission pursuant to ORS 454.745(4).

Surcharge. In order to offset a portion of the administrative and program oversight costs
of the statewide on-site sewage disposal program, a surcharge of $30 f357 for each site
evaluated, for each construction installation permit and afl other activities for which an
application is submitted, shall be levied by the Department and by each Agreement
County. Proceeds from surcharges collected by the Department and Agreement Counties
shall be accounted for separately. Each Agreement County shall forward the proceeds to
the Department as negotiated in the memorandum of agreement (contract) between the
county and the Department. :

Refunds. The Agent may refund all or a portion of a fee accompanying an application if
the applicant withdraws the application before the Agent has done any field work or other

substantial review of the application.

Fees for WPCF Permits. The following fee schedule shall apply to WPCF Permits for
on-site sewage disposal systems issued pursuant to OAR 340-71-162:

(a) Application filing fee (all categories)............ccoovvieinnnnnn. $ 50;
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(b) Permit processing fees for sewage lagoons and
other on-site disposal systems over 1,200 gpd:

(A)  New Applications..............coeviveiiirieiiiieiannenenn. $ 2,000;
(B) Permit Renewals (including request for

effluent limit modifications)..............coceviveiiines $ 1,000;
(C)  Permit Renewal (without request for

effluent limit modifications)..............ccoccvviiinn, $ 500;
(D)  Permit modification (involving increase in

effluent Imits). ......oov i eeias $ 1,000;
(E)  Permit modification (not involving an increase

in effluent HMits)........ooovvnivnieireii e $ 500;

© Permit processing fees for on-site systems of 1,200 gpd or less:

(A)  New Applications.........ocoviviriiiiiiiiiiiaenenens $ 400;
(B  Permit Renewals (involving request for effluent

limit MOdifications. ......ovovuiiiiiiie e $ 200;
(C)  Permit Renewals (without request for effluent

limit MOdifications)........coovnievriiiii e $100;
(D)  Permit Modifications (involving increase in

effluent HMItations).....cooovv e, $150;
(E)  Permit Modifications (not involving an increase

in effluent [IMILS). .....coovvveenviiieie e, $ 100;

(d)  Registration fee for General Permits..............cc.cooooeiennnes $150;

(e) Site Evaluation Fee:
(A) - Facilities with design flow of 5,000 gpd or less,
same as section (1)(a) of this rule;
(By  Facilities with design flow greater than
5,000 A, $1,200;

() Site Evaluation Confirmation Fee..........coovvviiieeeninnn.n, $ 350;
NOTE: A Site Evaluation Confirmation Fee is required if the site evaluation is

performed by a qualified consultant but, through the site evaluation review
process, a site visit is still required by the Department or Agent.

(2) Plan Review Fee:
(A)  Commercial Facilities with design flows less than

5,000 gpd........oooiienin same as paragraph (1)(b)(C) of this rule;
(B)  Commercial Facilities with design flows of

5,000 gpd OF MIOFE. ....ivivrenii e et eeeeaens $ 5,000;
(C)  Non-commercial Facilities...........coovvvevenieniinninnn, $ 100,
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NOTE: A plan review fee is required when engineered plans must be reviewed
for a facility which requires a WPCF permit.

Annual Compliance Determination Fee:
(A)  On-site sewage lagoon with no discharge............... $ 600;
(B)  Ons-site subsurface systems with individual
WPCF Permit or general permit:
(1) Standard or alternative subsurface
system not listed below, with design
flow of 20,000 gpd or more...................... $ 500;
(i) Standard or alternative subsurface
system not listed below with design

flow less than 20,000 gpd........................ $ 250,
(i)  Aerobic systems, 1,500 gpd or more........... $ 500;
(iv)  Aecrobic systems, less than 1,500................ $ 250;

) Recirculating Gravel Filter, 1,500 gpd or more $ 500,
(vi)  Recirculating Gravel Filter, less than 1,500 gpd =~ $ 250;

(vii)  Sand Filter, 1,500 gpd or more.................. $ 500;
(viii) Sand Filter, less than 1,500 gpd................. $ 250;
(ix) Holding tanks..............cooveveniiiiiiiiinainn. $ 200,

NOTE: The annual compliance determination fee (ACDF) is due July of
each year. For permits which are issued between July 1 and September
31, the full fee is due before the permit will be issued. For permits issued
after September 31, the ACDF will be prorated by calendar quarter.

Amend OAR 340-71-162 (17) as follows:

(17) Rules Which Do Not Apply to WPCF Applicants or Permittees.

(2)

(b)

Because the permit review, issuance, and appeal procedures for WPCF permits
are different from those of other on-site permits regulated by these rules, the
following portions within this division do not apply to WPCF applicants or
permittees: OAR 340-71-155; 340-71-160(6), (8), (9), and (10); 340-71-
165(1); 340-71-170; 340-71-175; 340-71-185; 340-71-195; 340-71-200; 340-71-
205; 340-71-210; 340-71-215(1), (2), (3); 340-71-270; 340-71-275(4)(c)(A);
340-71-295(1); 340-71-305; 340-71-320; 340-71-325; 340-71-330; 340-71-345;
340-71-360(2)(b)(B); 340-71-410; 340-71-415; 340-71-420; 340-71-425; 340-
71-430; 340-71-435; 340-71-440; fand] 340-71-445; and 340-71-500;

Permit applicants and permittees are not subject to any WPCF permit-related
fees other than those specifically contained within OAR 340-71-140;
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The following portions of OAR Chapter 340, Division 73, do not apply to
WPCEF applicants or permittees: OAR 340-73-030(1); 340-73-065; 340-73-070;
and 340-73-075.

Amend OAR 340-71-205(1) as follows:

(1

Authorization Notice Required. Except as otherwise allowed in this division no
person shall place into service, re-connect to, change the use of, or increase the
projected daily sewage flow into an existing on-site sewage disposal system without
first obtaining an Authorization Notice, Construction-Installation Permit or Alteration
Permit as appropriate.

EXCEPTIONS:

-1-

An Authorization Notice is not required when a mobile home is replaced with
similar mobile home in a mobile home park, or a recreation vehicle is replaced
by another recreation vehicle in a lawful recreation vehicle park, provided the
sanitary wastewater system has adequate capacity for safe treatment and disposal
of sewage generated within the park;

An Authorization Notice is not required for placing into service a previously
unused system for which a Certificate of Satisfactory Completion has been
issued within five (5) years of the date such system is placed into service,
providing the projected daily sewage flow does not exceed the design flow, and
there is no other violation of these rules.

Amend OAR 340-71-220(1) as follows:

(L

Criteria For Standard Subsurface System Approval. In order to be approved for a
standard subsurface system each site must meet all the following conditions:

(a)

(b)

Effective soil depth shall extend thirty (30} inches or more from the ground
surface as shown in Table 3. A minimum six (6) inch separation shall be
maintained between the layer that limits effective soil depth and the bottom of
the absorption facility.

Water table levels shall be predicted using Standards in OAR 340-71-130(24) .

(A) A permanent water table shall be four (4) feet or more from the bottom
of the absorption facility.

EXCEPTION: In defined geographic areas where the Department has

determined through a groundwater study that degradation of groundwater
would not be caused nor public health hazards created. In the event this
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exception is allowed, the rule pertaining to a temporary water table shall
apply.

(B) A temporary water table shall be twenty-four (24) inches or more below
the ground surface. An absorption facility shall not be installed deeper
than the level of the temporary water table;

(C)  Curtain Drains. A curtain drain may be used to intercept and/or drain
temporary water from a disposal area; however, it may be required to
demonstrate that the site can be de-watered prior to issuing a
Construction-Installation permit. Curtain drains may be used only on
sites with adequate slope to permit proper drainage. Unless otherwise
authorized by the Agent, each outlet shall be protected by a short section
of Schedule 40 PVC or ABS plastic pipe and a grill to exclude rodents.
Where required, curtain drains are an integral part of the system, but do
not need to meet setback requirements to property lines, wells, streams,
lakes, ponds or other surface waterbodies which are required of the
sewage disposal area.

Soil with rapid or very rapid permeability shall be thirty six (36) inches or more
below the ground surface. A minimum eighteen (18) inch separation shall be
maintained between soil with rapid or very rapid permeability and the bottom of
disposal trenches.

EXCEPTION: Sites may be approved with no separation between
the bottom of disposal trenches and soil as defined in OAR
340-71-100 ( 138 A39]) (a) and (b), with rapid or very rapid
permeability, and disposal trenches may be placed into soil as defined
in OAR 340-71-100 (138 (439} ) (a) and (b), with rapid or very rapid
permeability if any of the following conditions occur:

-1- A confining layer occurs between the bottom of disposal trenches and
the groundwater table. A minimum six (6) inch separation shall be
maintained between the bottom of disposal trenches and the top of the
confining layer; or

-2- A layer of non-gravelly (less than 15% gravel) soil with sandy loam
texture or finer at least eighteen (18) inches thick occurs between the
bottom of the disposal trenches and the groundwater table; or

-3- The projected daily sewage flow does not exceed a loading rate of four
hundred fifty (450) gallons per acre per day.

Slopes shall not exceed thirty (30) percent and the slope/depth relationship set
forth in Table 3;
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(e) The site has not been filled or the soil has not been modified in a way that
would, in the opinion of the Agent, adversely affect functioning of the system;

4] The site shall not be on an unstable land form, where operation of the system
may be adversely affected;

(g)  The site of the initial and replacement absorption facility shall not be covered by
asphalt or concrete, or subject to vehicular traffic, livestock, or other activity
which would adversely affect the soil;

(h} The site of the initial and replacement absorption facility will not be subjected
to excessive saturation due to, but not limited to, artificial drainage of ground
surfaces, driveways, roads, and roof drains;

(i) Setbacks in Table 1 can be met:

(A)  Surface Waters Setbacks. Setback from streams or other surface waters
shall be measured from bank drop-off or mean yearly highwater mark,
whichever provides the greatest separation distance;

(B)  Lots Created Prior to May 1, 1973. For lots or parcels legally created
prior to May 1, 1973, the Agent may approve installation of a standard
or alternative system with a setback from surface public waters of less
than one hundred (100) feet but not less than fifty (50) feet, provided all
other provisions of these rules can be met;

(C)  Water Lines and Sewer Lines Cross, Where water lines and building or
effluent sewer lines cross, separation distances shall be as required in the
State Plumbing Code;

(D)  Septic Tank Setbacks. The Agent shall encourage the placement of
septic tanks and other treatment units as close as feasible to the minimum

separation from the building foundation in order to minimize clogging of
the building sewer.

Amend QAR 340-71-220(6) as follows:
6) Dosing Tanks:
(a) Construction of dosing tanks shall comply with the minimum standards in QAR
340-73-025 and 340-73-050, unless otherwise authorized in writing by the

Department on a case-by-case basis;

(b) Each dosing tank shall be installed on a stable, level base;
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(©) Each dosing tank shall be provided with at least one watertight riser and
gasketed manhole cover, extending to the ground surface or above. The riser
shall have a minimum nominal diameter of twenty (20) inches. Provision
shall be made for securely fastening the manhole cover, unless fthe-manhole
eoverf it weighs at least 50 pounds;

(d) Dosing tanks located in high groundwater areas shall be weighted or provided
with an antibuoyancy device to prevent flotation.

Amend QAR 340-71-275 as follows:

340-71-275 PRESSURIZED DISTRIBUTION SYSTEMS.

(D

2)

3

4)

Pressurized distribution systems receiving residential strength wastewater may be
permitted on any site meeting the requirements for installation of a standard
subsurface sewage disposal systems, or other sites where this method of effluent
distribution is preferable and ali the following minimum site conditions can be met.

Except as provided in OAR 340-71-220(1)(c), pressurized distribution systems shall be
used where depth to soil as defined in OAR 340-71-100 (138 239 )(a) and (b) is less
than thirty-six (36) inches and the minimum separation distance between the bottom of
the disposal trench and soil as defined in OAR 340-71-100 (138 /397 )(a) and (b) is
less than eighteen (18) inches.

Pressurized distribution systems installed in soil as defined in OAR 340-71-100(138
H391)(a) and (b) in areas with permanent water tables shall not discharge more than
four hundred fifty (450) gallons of effluent per one-half (1/2} acre per day except
where:

(a) Groundwater is degraded and designated as a non-developable resource by the
State Department of Water Resources; or

(b) A detailed hydrogeological study discloses loading rates exceeding four hundred
fifty (450) gallons per one-half (1/2) acre per day would not increase the
nitrate-nitrogen concentration in the groundwater beneath the site, or at any
down gradient location, above five (5) milligrams per liter.

Materials and Construction:

(a) General:

(A)  All materials used in pressurized systems shall be structurally sound,

durable, and capable of withstanding normal stresses incidental to
installation and operation;
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Nothing in these rules shall be construed to set aside applicable building,
electrical, or other codes. An electrical permit and inspection from the
Department of Commerce or the municipality with jurisdiction (as
defined in ORS 456.750(5)) is required for pump wiring installation.

Pressurized Distribution Piping. Piping, valves and fittings for pressurized
systems shall meet the following minimum requirements:

(A)

®B)

(©)

(D)

(E)

(F)

(&)

(H)

All pressure transport, manifold, lateral piping, and fittings shall meet or
exceed the requirements for PVC 1120 pressure pipe as identified in
ASTM Specification D2241 . For pipe diameters of one inch or less,
the minimum pressure rating shail be 200 pounds per square inch (psi);
for diameters greater that one inch, the minimum pressure rating shall be
160 psi;

Pressure transport piping shall be uniformly supported along the trench
bottom, and at the discretion of the Agent, it shall be bedded in sand or
other material approved by the Agent. A minimum eighteen (18) gauge
green jacketed tracer wire or green color coded metallic locate tape,
shall be placed above piping when crossing property lines or entering
public property or right of way;

Orifices shall be located on top of the pipe, except as noted in paragraph
4(b){T) of this section,

The ends of lateral piping shall be constructed with long sweep elbows
or equal method to bring the end of the pipe to ground level. The ends
of the pipe shall be provided with threaded plugs or caps;

All joints in the manifold, lateral piping, and fittings shall be solvent
welded, using the appropriate joint compound for the pipe material.
Pressure transport piping may be solvent welded or rubber ring jointed;

An isolation valve shall be placed on the pressure transport pipe, in or
near the dosing tank, when appropriate;

A check valve shall be placed between the pump and the gate valve,
when appropriate;

All orifices shall be covered by a protective, durable, non-corrosive
orifice shield designed to keep orifices from being blocked by drain
media or other system components. The shields shall be removable for
access to the orifices;
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Where conditions include but are not limited to, extended freezing
temperatures, temporary or seasonal use, or effluent characteristics, the
Agent may specify alternate orifice orientation, and/or valve
arrangements;

Where the operation of a pump could result in siphonage of effluent to
below the normal off level of the pump, an anti-siphon measure, in the
form of a non-discharging valve, designed for the specific purpose, shall
be used. The anti-siphon valve shall be installed and operated in
accordance with manufacturer's specifications.

Disposal Trench Sizing and Construction:

(A)

(B)

©

D)

A system using disposal trenches shall be designed and sized in
accordance with the requirements of OAR 340-71-220(2);

Disposal trenches shall be constructed using the specifications for the
standard disposal trench unless otherwise allowed by the Department on
a case-by-case basis;

Pressure lateral piping shall have not less than six (6) inches of drain
media below, nor less than four (4) inches of drain media above the

piping;

The top of the drain media shall be covered with filter fabric, or other
nondegradable material permeable to fluids that will not allow passage of
soil particles coarser than very fine sand. Inunstable soils, lining the
sidewall may be required.

Seepage Bed Construction:

(A)

(B)

©

Seepage beds may only be used in soil as defined in OAR 340-71-100
(138 H3% ) (b} as an alternative to the use of disposal trenches, for
flows less than or equal to 600 gallons per day ;

The effective seepage area shall be based on the bottom area of the
seepage bed. The minimum area shall be determined on the basis of 200
square feet minimum per 150 gallons per day waste flow;

Beds shall be installed not less than eighteen (18) inches (twelve (12)

inches with a capping fill) nor deeper than thirty-six (36) inches into the
natural soil. The seepage bed bottom shall be level,
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(D)  The top of the drain media shall be covered with filter fabric, or other
nondegradable material that is permeable to fluids but will not allow
passage of soil particles coarser than very fine sand;

(E)  Pressurized distribution piping shall have not less than six (6) inches of
drain media below, nor less than four (4) inches of drain media above
the piping;

(F)  Pressurized distribution piping shall be horizontally spaced not more
than four (4) feet apart, and not more than two (2) feet away {rom the
segpage bed sidewall. At least two (2) parallel pressurized distribution
pipes shali be placed in the seepage bed;

(G) A minimum of ten (10} feet of undisturbed earth shall be maintained
between seepage beds.

(e) Notwithstanding other requirements of this rule, when the projected daily
sewage flow is greater than two thousand five hundred (2,500) gallons the
Department may approve other design criteria it deems appropriate.

Hydraulic Design Criteria. Pressurized distribution systems shall be designed for
appropriate head and capacity:

(a) Head calculations shall include maximum static lift, pipe friction and orifice
head requirements:

(A)  Static lift where pumps are used shall be measured from the minimum
dosing tank level to the level of the perforated distribution piping;

(B)  Pipe friction shall be based upon a Hazen Williams coefficient of
smoothness of 150. All pressure lateral piping and fittings shall have a
minimum diameter of two (2) inches unless submitted plans and
specifications show a smaller diameter pipe is adequate;

(C)  There shall be a minimum head of five (5) feet at the remotest orifice
and no more than a ten (10} percent flow variation between nearest and
remotest orifice in an individual unit.

(b)  The capacity of a pressurized distribution system refers to the rate of flow given
in gallons per minute (gpm):

(A}  Lateral piping shall have discharge orifices drilled a minimum diameter
of one-eighth (1/8) inch, and evenly spaced at a distance not greater than
twenty-four (24) inches in coarse textured soils or greater than four (4)
feet in finer textured soils;
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(B)  The system shall be dosed at a rate not to exceed twenty (20) percent of
the projected daily sewage flow;

(C)  The effect of back drainage of the total volume of effluent within the
pressure distribution system shall be evaluated for its impact upon the
dosing tank and system operation.

Amend QAR 340-71-290(6) as follows:

6) Materials and Construction:

(a)

(b)
(©)

d

©

®
(2

All materials used in sand filter system construction shall be structurally sound,
durable and capable of withstanding normal installation and operation stresses.
Component parts subject to malfunction or excessive wear shall be readily
accessible for repair and replacement;

All filter containers shall be placed over a stable level base;

In a gravity operated distribution system, the invert elevation of the outlet
end of the underdrain pipe shall be at or _above the final settled ground
elevation of the highest disposal area [awerticalseparationbetweenthe-

Piping and fittings for the sand filter distribution system shall be as required
under pressure distribution systems, OAR 340-71-275;

The specific requirements for septic tanks, dosing tanks, etc. are found in OAR
340-71-220;

The requirements in OAR 340-71-295 shall be met;

A bottomless sand filter unit does not require a minimum 10 foot separation
between the original and replacement unit.

Amend OAR 340-71-290(7) as follows:

(N “Gravel-less fGraveless] Absorption Method”

(a)

Following a sand filter, disposal trenches may be constructed without the use of
drain media, to the following minimum criteria:
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(A)  Twelve (12) inches wide by ten (10) inches deep incorporating
pressurized distribution and a chamber construcied of half sections of
twelve (12) inch diameter plastic irrigation pipes (PIP);

(B)  Trenches shall be level end to end and across their width;

(C) At the discretion of the Agent, trenches may be installed on minimum
three (3) foot centers maintaining at least two (2) feet of undisturbed
earth between parallel trench sidewalls;

(D)  Piping shall be minimum one inch diameter PVC meeting all the
requirements of these rules;

(E)  Distribution piping shall be perforated with one-eighth inch diameter
orifices on maximum two foot centers at the twelve o'clock position,
The hydraulic design shall provide at least two feet residual head at the
distal orifice; and

(F)  The chambers shall have an adequate footing to support the soil cover
and all normal activity, and at a minimum shall be constructed of twelve
inch PIP rated at 43 pounds per square inch meeting the appendix
standards of ASTM D-2241. Each line shall be equipped with a
minimum six inch diameter inspection port.

Except as noted in subsection (a) of this section, all other construction and
siting criteria including but not limited to the disposal field sizing for sand filter
systems in OAR 340-71-290(4), and area to accommodate the installation of an
initial and replacement absorption facility meeting standard trench separations in
OAR 340-71-220(7)(a)(D), shall apply. Plans verifying that a system could be
installed on the parcel that will meet the requirements in OAR 340-71-290(4)
and 340-71-220(7)(a)(D) and all other applicable rules, are required before
approval of this method.

This disposal field option may be used wherever a standard or alternative type
disposal trench is authorized by current rules for sand filter systems, except for
Vertisols.

Amend OAR 340-71-295(1) as follows:

(0 Sewage Flows:

(a)

Design sewage flows for a system proposed to serve a commercial facility shall
be limited to twenty-five hundred (2,500) gallons or less, with a wastewater
strength not to exceed that defined for residential fwaste] strength wastewater,
unless otherwise authorized in writing by the Department;
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Design sewage flows for a system proposed to serve a single family dwelling
shall be in accordance with the provisions of OAR 340-71-220(2)(a).

Amend OAR 340-71-295(3) as follows:

3 Design Criteria:

(a)

(b)

©

@

(e)

()

The interior base of the filter container shall be level or constructed at a grade
of one (1) percent or less to the underdrain piping elevation,

Except for sand filters without a bottom, underdrain piping shall be installed in
the interior of the filter container at the lowest elevation. The piping shall be
level or on a grade of one (1) percent or less to the point of passage through the
filter container;

The underdrain piping and bottom of the filter container with the underdrain
piping in place shall be covered with a minimum of six (6) inches of drain
media or underdrain media. Where underdrain media is used, the underdrain
piping shall be enveloped in an amount and depth of drain media to prevent
migration of the underdrain media to the pipe perforations;

Where drain media is used at the base of the filter, it shall be covered by a layer
of filter fabric meeting the specifications found in OAR 340-73-041. Where
underdrain media is used, filter fabric is not required or prescribed;

A minimum of twenty-four (24) inches of approved sand filter media shall be
installed over the filter fabric or underdrain media. PAtheremedinmsand-is

used-—thesand] The sand filter media shall be damp at the time of instalia-
tion. The top surface of the media shall be level. Unless waived by the Agent,
the sand filter media proposed for each sand filter [ shall be sieve tested to
determine conformance with the criteria outlined in QAR 340-71-100¢115), and
he report of analysis shall rovi the Agent [theseriles—Thesieve

.
v
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There shall be a minimum of three (3) inches of clean drain media below the
distribution laterals, and sufficient media above the laterals equal to or covering
the orifice shields to provide a smooth even cover. Underdrain media may be
used in lieu of drain media;
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(g) Within the zone described in subsection (f) of this section, a pressurized
distribution system, meeting the requirements of OAR 340-71-275(4) and (5),
shall be constructed, with the following requirements:

(A)  Distribution laterals shall be spaced on maximum thirty (30) inch

centers. Orifices shall be fplaced-sueh that there-is-one-orificefor-each
six-{(6)-squarefeet-of sand-surface-areaf spaced no more than thirty
(30) inches apart;

(B)  The distribution laterals shall have not less than three (3) inches of drain
or underdrain media below the piping;

(C)  The ends of the distribution laterals shall be designed and constructed
with a means to perform flushing of the piping, collectively or
individually, through the operation of a non-corrosive and accessible
valve or_threaded endca he valve or endcap must be e
accessible. The flushed effluent may be discharged to the septic tank or
into the sand filter;

(D)  The diameters of the distribution manifold and laterals shall not be less
than one half (1/2) inch diameter,

(E) A sand filter shall be dosed at a rate not to exceed ten (10) percent of the
projected daily sewage flow.

(h) The top of the media in which the pressure distribution system is installed shall
be covered with filter fabric meeting the specifications found in OAR 340-73-
041,

@) The top of the sand filter area shall be backfilled with a soil cover, free of rock,
vegetation, wood waste, etc. The soil cover shall have a textural class no finer
than loam, unless otherwise authorized by the Agent. The soil cover shall have
a minimum depth of six (6) inches and a maximum depth of twelve (12) inches;

G) The passage of all piping through the sand filter container shall be done in a
watertight manner,

Amend OAR 340-71-315(2) as follows:
(2) Construction Requirements:

(a) Field coliection drainage tile shall be installed on a uniform grade of two-tenths
to four-tenths (0.2-0.4) feet of fall per one hundred (100) feet, and either:
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{A) A minimum of thirty-six (36) inches deep in soils with temporary
groundwater; or

(B) A minimum of sixty-six (66) inches deep in soils with permanent
groundwater.

Fiel Hection drai ile trench shall nstructed a minimum twelve

(12) inches wide.
Maximum drainage tile spacing shall be seventy (70) feet center to center;,

Minimum horizontal separation distance between the drainage tile and
absorption facility shall be twenty (20) feet;

Field collection drainage tile shall be rigid smooth wall perforated pipe , or
other approved pipe material accepted by the Agent, with a minimum diameter
of four (4) inches;

Field collection drainage tile shall be enveloped in clean filter material to within
thirty (30) inches of the soil surface in soils with permanent groundwater, or to
within twelve (12) inches of the soil surface in soils with temporary
groundwater. Drain media shall be covered with filter fabric, treated building
paper or other nondegradable material approved by the Agent;

Outlet tile shall be rigid smooth wall solid PVC pipe , meeting or exceeding
ASTM Standard D-3034, with a minimum diameter of four (4) inches. A flap
gate or rodent guard may be required by the Agent;

A silt trap with a twelve (12) inch minimum diameter shall be installed
between the field collection drainage tile and the outlet pipe unless otherwise
authorized by the Department. The bottom of the silt trap shall be a minimum
twelve (12) inches below the invert of the drainage pipe outlet;

The discharge pipe and tile drainage system are integral parts of the system, but
do not need to meet setback requirements to property lines, wells, streams,
lakes, ponds or other surface waterbodies;

The Agent has the discretion of requiring demonstration that a proposed tile
dewatering site can be drained prior to issuing a Construction-Installation

permit;

The absorption facility shall use equal or pressurized distribution.
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Amend OAR 340-71-340 as follows:

340-71-340 HOLDING TANKS.

D

Criteria for Approval, Except as provided in section (5) of this rule, a fA]
holding tank requires a WPCF Permit. A WPCF permit for a holding tank may

be authorized by the Department fAgentfor-holding-tankes] on sites that meet

all the following conditions:
(a) Permanent Use:

(A)  The site cannot be approved for installation of a standard
subsurface system; and

(B) No community or area-wide sewerage system is available or
expected to be available within five (5) years; and

(C)  The tank is intended to serve a small industrial or commercial
building, or an occasional use facility such as a county fair or a
rodeo; and

(D)  Unless otherwise allowed by the Department, the projected daily
sewage flow is not more than two hundred (200) gallons; and

(E)  Setbacks as required for septic tanks can be met.

(b) Temporary Use: f(A} In an area under the control of a city or other
legal entity authorized to construct, operate, and maintain a community
or area-wide sewerage system, a holding tank may be installed provided
the application for permit includes a copy of a legal commitment from
the legal entity that within five (5) years from the date of the application
the legal entity will extend to the property covered by the application a
community or area-wide sewerage system meeting the requirements of
the Commission, and provided further that the proposed holding tank
will otherwise comply with the requirements of these rules. f£-o#f
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Design and Construction Requirements, Except as provided in section (3) of
this rule, holding tanks shall comply with the following:

(@

(b) -

©

Plans and specifications for each holding tank proposed to be installed
shall be submitted to the fAger# Department for review and approval;

Each tank shall have a minimum liquid capacity of fifteen hundred
(1,500) gallons;

Each tank shall:

(A) Comply with standards for fsep#ief tanks contained in OAR
340-73-025;

(B)  Be located and designed to facilitate removal of contents by
pumping;

(C)  Be equipped with both an audible and visual alarm, placed in a
location acceptable to the fAgentf Department, to indicate when
the tank is seventy-five (75) percent full. The audible alarm only
may be user cancelable;

(D)  Have no overflow vent at an elevation lower than the overflow
level of the lowest fixture served;

(E)  Be designed for antibuoyancy if test hole examination or other
observations indicate seasonally high groundwater may float the
tank when empty.

Special Requirements. The application for a WPCF permit shall contain:

(a)

(b)

A copy of a contract with a licensed sewage disposal service company
which shows the tank will be pumped periodically, at regular intervals or
as needed, and the contents disposed of in a manner and at a facility
approved by the Department;

Evidence that the owner or operator of the proposed disposal facility will
accept the pumpings for treatment and disposal.

Inspection Requirements. Each holding tank regulated through a WPCF

permit may be inspected fannuathy periodically. An annual compliance
determination fee in accordance with the fee schedule in OAR 340-71-140 shall

be charged.
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Portable holdin ma mporarily plac ites having limit
uration even h not limi nty fairs or construction

roj

(a)

rovided the following requirements are met:

They shall be owned and serviced by a licensed sewage disposal
service business with sewage pumping equipment having not less

n llon tank, while also meeting all other requirements in

OAR 340-71-600(10);

Tank placement an hall be in compliance with all local
lannin uilding, and health requirements;

nl mestic se hall ischar into the tank, Industrial
ater, and wast r containing heavy metals (includi

not limited to copper, cadmium and zinc) shall net be discharged
into the tank;

The tank shall be maintained in a sanitary manner so as not to canse
health hazard or nuisance;

The tank shall n uried:

f this tank I lling, recreation vehicle, or any other
ructure having sleeping accommeodations is strictly prohibi

Notwithstanding this prohibition, a portable holding tank may be
used temporarily to serve a contractor’s job shack or night
watchman’s trailer; :

The tanlk shall meet the following standards:

(A)  The tank shall ter-tight, with n rflo nt lower
than the overflow level of the Jowest fixture served;

(B) Tank acity shall not exc 1.000 gallons unless otherwise
horiz h: nt;
(C) The tank shall tructurally sound, and be made of durable
non-corrosive materials;
(D} The tank shall'be designed and constructed to provide a
re an r-tight connection of the building sewer pi
(E)  The tank shall rk ith the name and phone number
of the licensed sewage disposal service responsible for

maintaining the tank,

2
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Amend QAR 340-71-425 as follows:

340-71-425 VARIANCE OFFICERS.

(D

2)

To qualify for appointment as a fspeeiat] variance officer, fafterthe-effective-date-of
theserules] an individual must:

(a) Have fthree-(3){ the equivalent of five (5) years full time experience in
subsurface sewage disposal methods since January 1, 1974; fere(D three (3)

years of which shall have been in Oregon; and

(b} Have attended one (1) or more seminars, workshops, or short courses pertaining
soils and their relationship to subsurface sewage disposal.

Agreement (contract) counties may request that a county staff member, meeting the
above qualifications, be appointed{special] as a variance officer. That staff member,
if appointed, would perform the Department's variance duties within that county.

Amend OAR 340-71-440 as follows:

340-71-440 VARIANCE APPEALS. {Decistons-6ff A variance fefficers} officer’s decision to
grant for-deny] a variance may be appealed to the Commission.

Amend OAR 340-71-500 as follows:

340-71-500 COMMUNITY SYSTEMS.

)

Without first applying for and obtaining a construction-installation permit, no person
shall install a community on-site system.

Plans for all community systems shall include operation and maintenance details
including details for financing system operation and maintenance.

The site criteria for approval of community systems shall be the same as required for
standard subsurface systems contained in OAR 340-71-220 (1) , or in the case of
community alternative systems, the specific site conditions for that system contained in
rules: OAR 340-71-260 through 340-71-275; OAR 340-71-290 through 340-71-305;
OAR 340-71-315; and 340-71-345.
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Operation Responsibility:

(a) Responsibility for operation and maintenance of community systems shall be
vested in a municipality, a Homeowners Association, or an Association of Unit
Owners as defined in Oregon Revised Statutes;

(b)  Unless otherwise required by permit, community systems shall be inspected at
least annually by the responsible entity.

Amend OAR 340-71-520 as follows:

340-71-520 LARGE SYSTEM{£S} SPECIAL DESIGN REQUIREMENTS.

[2)—Special - DesignRequirements:] Unless otherwise authorized by the Department, large

e (1)
&F @
e 3
i (@)
fef (3
fH (6

systems shall comply with the following requirements:

Large system absorption facilities shall be designed with distribution to the cells by
means of pump(s) or siphon(s); ‘

The disposal area shall be divided into relatively equal units. Each unit shall receive
no more than thirteen hundred (1300) gallons of effluent per day;

The replacement (repair) disposal area shall be divided into relatively equal units, with
a replacement disposal area unit located adjacent to an initial disposal area unit;

Effluent distribution shall alternate between the disposal area units;
Each system shall have at least two (2) pumps ot siphons;

The applicant shall provide a written assessment of the impact of the proposed system
upon the quality of public waters and public health, prepared by a registered

logist or certifi ngineerin logist qualifi a hyvdrogeologist, or a
ubordinate under the direction of cither, except ifically exem in ORS
672,535 .
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Amend OAR 340-71-600 as follows:
340-71-600 SEWAGE DISPOSAL SERVICE

L No person shall perform sewage disposal services or advertise or represent
himself/herself as being in the business of performing such services without first
obtaining a business license from the Department. Unless suspended or revoked at an
earlier date, a Sewage Disposal Service business license issued pursuant to this rule
expires on July 1 next following the date of issuance. Beginning ffuly1J1996] January

1, 2000, in order to be licensed, the applicant for_a license with an installer
endorsement must provide evidence that at least one individual working for the
business has passed a written examination to demonstrate familiarization—with] a
minimally adequate knowledge of the on-site rules found in OAR Chapter 340,
Divisions 71 and 73 f-e#— - z proved—tra : 4 In

addition, the person at the job-site who_supervises or is rgspgnslble fQ;: Hl-l—peﬁens
employed-by-thelicensee-who-are-invelved—in] the construction or installation of the
svstem [si/sterss] shall also pass the written test for-attend the-training session—and
shall-carry-evidence-of-that-en-their-perseny . The Department will provide all persons
F1 who pass the test for-attend the-lraining session] with a wallet size card for this
purpose. People required to be certified shall be able to readily produce evidence of

certification when ask the Agent. [Retestingeill be] Re-certification
is required every five (5) years, and m lished ending pertinent -
training sessions, workshops, or_through other methods acceptable to the
Department .
2 Two f license endorsements mav be i
Installer. Busine licensed with this endorsement may construct or_install
on-sit ms or pa f on-si ems, and/or h ading, exc

and earth-moving work associated with the construction or installation of on-
site systems;
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P r. Busin licen ith this endorsement m um and clean
n-Si i ; 1 | il I an hereof, and
f the materi i rom_the pumpin or cleaning of on-site

ms le

Those persons making application for a sewage disposal service business license shall:

(@)

(b)

©

(@)
(e

D

Submit a complete license application form to the Department for each business;
and

File and maintain with the Department original evidence of surety bond, or other
approved equivalent security, in the penal sum of two thousand five hundred
dollars ($2,500) for each business; and

Shall have pumping equipment inspected by the Agent annually if intending to
pump out or clean systems and shall complete the “Sewage Pumping Equipment
Description/Inspection” form supplied by the Department. An mspection
performed after January Lst shall be accepted for licensing the following July 1st;
and

Submit the appropriate fee as set forth in subsection 340-71-140(1)(h) for each

business; and

P : . . ; ttended—aD ; ; g

training—session] Ex g;gp_t as provided in section (1) of this rule, fmms
idence_th lea individual working for the business has d a
itten examination monst; minimally adequate knowledge of the

on-site rules found in QAR Chapter 340, Divisions 71 and 73 ; and

If operating a septage pumping service, submit -fa-eepir-of-the-past L2 months
Wﬂg—r&ee#ds#eq;md—bg—s#bsee&ea—(l%{s@—eﬁ%—mle} SIMMAary origin-
destination pumping information on a form supplied by the Department.

A Sewage Disposal Service business license may be transferred or amended during the
license period to reflect changes in business name, ownership, or entity (i.e., individual,
partnership, or corporation), providing:

(@)

(b)

©

A complete application to transfer or amend the license is submitted to the
Department with the appropriate fee as set forth in OAR 340-71-140(1)(h); and

The Department is provided with a rider to the surety, or a new form of security
as required in subsection (£2 3)(b) of this rule; and

A valid Sewage Disposal Service business license (not suspended, revoked, or
expired) is returned to the Department; and
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(d)  If there is a change in the business name, a new " Sewage Pumping Equipment
Description/Inspection'' form for each vehicle is submitted to the Department ;
and

(e) No person who takes over a Sewage Disposal Service business shall operate the

business until [theyr-hawve! evidence is provided to the Department that at least
one_individual working for the business has passed the written examination
described in section (1) of this rule, ferattended the-Departimentapproved
training—session-]  Businesses that h nly th er _endorsemen
described in sub-section (2)(b) of this rule are exempt from this requirement.

The type of security to be furnished pursuant to OAR 340-71-600(f2] 3)(b) may be:

(a) Surety bond executed in favor of the State of Oregon on a form approved by the
Attorney General and provided by the Department. The bond shall be issued by a
surety company licensed by the Insurance Commissioner of Oregon. Any surety
bond shall be so conditioned that it may be canceled only after forty-five (45) days
notice to the Department, and to otherwise remain in effect for not less than two
(2) years following termination of the sewage disposal service license, except as
provided in subsection () of this section; or

(b) Insured savings account irrevocably assigned to the Department, with interest
earned by such account made payable to the depositor; or

(©) Negotiable securities of a character approved by the State Treasurer, irrevocably
assigned to the Department, with interest earned on deposited securities made
payable to the depositor;

(@ Any deposit of cash or negotiable securities under ORS 454.705 shall remain in
effect for not less than two (2) years following termination of the sewage disposal
service license except as provided in subsection (e) of this section. A claim
against such security deposits must be submitted in writing to the Department,
together with an authenticated copy of:

(A)  The court judgment or order requiring payment of the claim; or
(B)  Written authority by the depositor for the Department to pay the claim.

(e) When proceedings under ORS 454.705 have been commenced while the security
required is in effect, such security shall be held until final disposition of the

proceedings is made. At that time claims will be referred for consideration of
payment from the security so held.
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Each licensee shall:

@

(b)

(©)

@

Be responsible for any violation of any statute, rule, or order of the Commission
or Department pertaining to his licensed business;

Be responsible for any act or omission of any servant, agent, employee, or
representative of such licensee in violation of any statute, rule, or order pertaining
to his license privileges;

Deliver to each person for whom he performs services requiring such license,
prior to completion of services, a writien notice which contains:

(A) A list of rights of the recipient of such services which are contained in
ORS 454.705(2); and

(B) Name and address of the surety company which has executed the bond
required by ORS 454.705(1), or

(C) A statement that the licensee has deposited cash or negotiable securities for
the benefit of the Department in compensating any person injured by
failure of the licensee to comply with ORS 454.605 to 454.745 and with
rules of the Environmental Quality Commission.

Keep the Department informed on company changes that affect the license, such
as business name change, change from individual to partnership, change from
partnership to corporation, change in ownership, etc.

Misuse of License:

(a)

(b)

No flicensee] sewage disposal service business shall fpersit] allow anyone to

perform sewage disposal services feperate] under its [hés] license, except a
person who is working [under supervision of the licensee] as an employee of the

business;

No_business fperses] shall:

(A)  Display or cause or permit to be displayed, or have in Fhris] its possession
any license, knowing it to be fictitious, revoked, suspended or fraudulently

altered;

(B)  Fail or refuse to surrender to the Department any license which has been
suspended or revoked;

(C)  Give false or fictitious information or knowingly conceal a material fact or
otherwise commit a fraud in any license application.
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Pumping and Cleaning Responsibilities:

(a)

(b)

fPersons] Businesses performing the service of pumping or cleaning of sewage
disposal facilities shall avoid spilling of sewage while pumping or while in
transport for disposal.

Any spillage of sewage shall be immediately cleaned up by the operator and the
spill area shall be disinfected.

License Suspension or Revocation:

(a)

(b)

(c)

(@

The Department may suspend, revoke, or refuse to grant, or refuse to renew, any
sewage disposal service license if it finds:

(A) A material misrepresentation or false statement in connection with a
ficense application; or '

(B)  Failure to comply with any provisions of ORS 454.605 through 454.785,
the rules of the Environmental Quality Commission or an order of the
Commission or Department; or

(C)  Failure to maintain in effect at all times the required bond or other
approved equivalent security, in the full amount specified in ORS
454.705; or

(D} Nonpayment by drawee of any instrument tendered by applicant as
payment of license fee.

Whenever a license is suspended, revoked or expires, the Hieemsee] business
shall remove the license from display and remove all Department identifying
labels from equipment. The Hésensee] business shall surrender the suspended or
revoked license, and certify in writing to the Department within fourteen (14)
days after suspension or revocation that all Department identification labels have
been removed from all equipment;

A sewage disposal service business may not be considered for re-licensure for a
period of at least one (1) year after revocation of its license;

A suspended license may be reinstated, providing:

(A) A complete application for reinstatement of license is submitted to the
Department, accompanied by the appropriate fee as set forth in OAR
340-71-140(1)(h); and

(B)  The grounds for suspension have been corrected; and
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(C)  The original license would not have otherwise expired.

A9 (10)  Equipment Minimum Specifications:

(@)

(b)

()

@

()
®

()

Tanks for pumping out of sewage disposal facilities shall comply with the
following:

(A)  Have a liquid capacity of at least five hundred fifty (550) gallons.
EXCEPTION: Tanks for equipment used exclusively for
pumping chemical toilets not exceeding eighty (80) [fifty(50M

gallons capacity, shall have a liquid capacity of at least one
hundred fifty (150} gallons.

(BY  Be of watertight metal construction;

(C)  Be fully enclosed;

(D)  Have suitable covers to prevent spillage.

The vehicle shall be equipped with either a vacaum or other type pump which will
not allow seepage from the diaphragm or other packing glands and which is self

priming;

The sewage hose on vehicles shall be drained, capped, and stored in a manner that
will not create a public health hazard or nuisance;

The discharge nozzle shall be:

(A)  Provided with either a camlock quick coupling or threaded screw cap;
(B)  Sealed by threaded cap or quick coupling when not in use;

(C)  Located so that there is no flow or drip onto any portion of the vehicle;
(D)  Protected from accidental damage or breakage.

No pumping equipment shall have spreader gates;

Each vehicle shall at all times be supplied with a pressurized wash water tank,
disinfectant, and implements for cleanup;

Pumping equipment shall be used for pumping sewage disposal facilities
exclusively unless otherwise authorized in writing by the Agent;
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()  Chemical toilet pumping feleaning] equipment shall not be used for any other
purpose if the pump tank has a liquid capacity of less than 550 gallons.

Equipment Operation and Maintenance:

(a) When in use, pumping equipment shall be operated in a manner so as not to
create public health hazards or nuisances;

(b) Equipment shall be maintained in a reasonably clean condition at all times.
Vehicles shall be identified as follows:

(a) Display the name or assumed business name on each vehicle cab and on each side
of a tank trailer:

(A) Inletters at least three (3) inches in height; and
(B)  In a color contrasting with the background.
(b) Tank capacity shall be printed on both sides of the tank:
(A)  Inletters at least three (3) inches in height; and
(B)  Ina color contrasting with the background.
(©) Labels issued by the Department for each current license period shall be displayed

at all times at the front, rear, and on each side of the “motor vehicle” as defined
by United States Department of Transportation Regulations, Title 49 U.S.C.

Disposal of Septage. Each Hieensee] business shall:

(a) Discharge no septage upon the surface of the ground unless approved by the
Department in writing;

) Dispose of septage only in disposal facilities approved by the Department;

(c) Possess at all times during pumping, transport or disposal of septage,
origin-destination records for sewage disposal services rendered;

(d)  Maintain on file, for not less than thr rs, complete origin-destination
records for sewage disposal services rendered. The records must be made
available for review upon the request of the Department. Origin-Destination

records shall include:

(A)  Source of septage on each occurrence, including name and address;
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(BY  Specific type of material pumaped on each occurrence;
(C)  Quantity of material pumped on each occurrence;

(D) Name and location of authorized disposal site, where septage was
deposited on each occurrence;

(E)  Quantity of material deposited on each occurrence.

(e) Transport septage in a manner that will not create a public health hazard or
nuisance;

® Possess a current septage management plan, approved by the Department. The
plan shall be kept current, with any revisions approved by the Department before
implementation;

(3] Comply with the approved septage management plan, and the septage
management plan approval letter issued by the Department.

Amend OAR 340-71-605 as follows:

Amend OAR 340-73-055(4) as follows:

(4)  Pumps, Siphons, Controls, and Alarms: All pumps, siphons, controls and related
apparatus shall be field tested under working conditions and found to operate and
perform satisfactorily in order to be considered in compliance with these rules.
Electrical components used in on-site sewage disposal systems shall comply with State
of Oregon Electrical Code, and the following provisions:

(a) Motors shall be continuous-duty, with overload protection;

(b) Pumps shall have durable impellers of bronze, cast iron, or other materials
approved by the Department;

(c) Submersible pumps shall be provided with an easy, readily accessible means of

electrical and plumbing disconnect, and a noncorrosive lifting device as a means
of removal for servicing;
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Except where specifically authorized in writing by the Agent, the pump or
siphon shall be placed within a corrosion-resistant screen that extends above the
maximum effluent level within the pump chamber. The screen shall have at
least twelve (12) square feet of surface area, with one-eighth (1/8) inch
openings. In lieu of the screen, the Agent may allow other methods with
equal or r performance in preventing the passage of solid
to the pump or siphon kae—ufe—qﬁa—semems—nem'q&md—lf—tk&dosmg
assernbly-is preceded by-a-tamk—with-an—cffiuent filierf |

Pumps shall be automatically controlled by float switches with a minimum
rating of twelve (12) amps at one hundred fifteen (115) volts A.C. or by a
Department approved equivalently reliable switching mechanism. Except as

otherwise required in this division, the -fT#ef switches shall be installed so

that no more than twenty (20) percent of the projected daily sewage flow is
discharged each cycle S-unless-otherwise-authorized by-the-Agent] . The pump
" Toff'" level shall be set to maintain the liquid level above the top of the pump
or to the pump manufacturer's specifications;

An audible and visual high water level alarm with manual silence switch shall
be located in or near the building served by the pump. The audible alarm only
may be user cancelable. The switching mechanism within a dosing tank or
chamber controlling the high water level alarm shall be located so that at time
of activation the tank has one-third (1/3) of its capacity remaining for effluent
storage. Commercial applications utilizing duplex pumps are not subject to

the 1/3 storage reserve capacity requirement fshall provide at-least-6-hours
of-reservestorane capacitvbased-on—prejected-datlv—flow

When a system has more than one (1) pump, the Department may require they
be wired into the electrical control panel to function alternately after each
pumping cycle. If either pump should fail the other pump will continue to
function, while an audible (user cancelable) and visual alarm (not user
cancelable) indicating pump malfunction will activate. A cycle counter shall be
installed in the electrical control panel for each pump;

All pump installations shall be designed with adequate sludge storage area
below the effluent intake level of the pump;

All commercial systems with a design flow greater than 600 gallons shall be
constructed in duplex (two or more alternating pumps) unless otherwise
authorized in writing by the Department. Controls shall be provided such that
an alarm shall signal when one (1) of the pumps malfunctions;

All pumps serving commercial systems shall be operated through a pre-

manufactured electrical control panel. Means of monitoring pump performance
through the use of elapsed time meters and cycle counters are required;
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(k)  Where multiple pumps are operated in series, an electrical control panel shall be
installed which will prevent the operation of a pump or pumps preceding a
station which experiences a high level alarm event.

Amend OAR 340-73-090 as follows:
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NOTICE OF PROPOSED RULEMAKING HEARING

~ Department of Environmental Quality

. DATE: TIVIE: LOCATION:
April 22, 1997 10 am Department of Environmental Quality.
Northwest Region Office
2020 SW 4th Avenue, #400, Conference Rooms A & B
' . Portland, OR 97201-5884 k
HEARINGS OFFICER(S): ‘
Martin Loring
STATUTORY AUTHORITY: ORS 454.625 & ORS 454.745
or OTHER AUTHORITY:
STATUTES IVIPLEMENTED:
ADOPT:
AMEND: OAR 340-71-100
OAR 340-71-120
OAR 340-71-130
QAR 340-71-140 .
QAR 340-71-162
QAR 340-71-205
OAR 340-71-220
QAR 340-71-275
OAR 340-71-290
OAR 340-71-295
OAR 340-71-315
OAR 340-71-340
OAR 340-71425 -
OAR 340-71-440
OAR 340-71-500
OAR 340-71-520
OAR 340-71-600
OAR 340-73;055
REPEAL: QAR 340-71-605
. OAR 340-73-090
. RENUMBER: :

{prior approval from Sceretary of State REQUIRED!

OAR Chapter 340-71 & 73

AMEND & RENUMBER:

{prior approval from Secretary of Stats REQUIRED)




&3 This hearing notice is the initial notice given for this rulemaking action.

(1 This hearing was requested by interested persons after a previous rulemaking notice.
X Auxiliary aids for persons with disabilities are available upon advance request.
SUMIVIARY:

This proposal makes substantive changes refative to licensing requirements for businesses providing on-
site services to the general public, siting criteriz for disposal trenches following sand. filters, temporary
holdong tanks, and appeal procedures for variance denials.” Sixteen housekeeping changcs are zlso
included in this ru[c package fourteen in Division 71 and two in Division 73. :

LAST DATE FOR COMMENT: - April 25,1997
|

AGENCY RULES COORDINATOR: Susan M. Grcco,. (503) 2259-5213
Dewey Darcld

AGENCY CONTACT FOR TBIS PROPOSAL:
811 8. W. 6th Avenus

ADDRESS : .
: . Portland, Oregon 97204

TELEPHONE: (503) 229-5189/1-800-452-4011

ons may comment on the propesed rules orally or In writing at the hearing. Written comments

Interested p
will also b€ consider d if received by thc date indicated above.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
: for
. Amendments to.the On-site Sewage Disposal Rules-

Fiscal and Economic Impact Statement

Infroduction

® This rulemaking proposal has a small, but beneficial economic impact. Most
rulemakings impose more stringent requirements which generally increase cost.
Nothing in this proposed rulemaking increases regulatory stringency. In fact, all of the
changes either reduce regulatory stringency or are neutral. Some changes will save the
regulated community money. Changes to the certification requirement will not save
money, but they will prevent severe economic hardship that would result from small
businesses being forced out of business for failing to comply with certification

requirements.

General Public

Members of the general public who have requested a varance to the On-site rules and been denied,
will experience an increase in the cost of appealing that denial. Currently, there are no fees or other
administrative’ costs associated with an appeal of a denjal to the Environmental Quality
Commission (EQC), and there is no requirement that an appellant be represented by. counsel.
Appeals of denials to circuit court will likely be more expensive. The Department has processed
about 45 variance applications per year, Of these, about 5 to 10 decisions to deny the variance

request are appealed.

Smal]l Busines-s

Many of the approximately 1,100 small businesses that apply for On-site Sewage Disposal licenses
each year will experience a beneficial fiscal and economic impact from approval of this rule
“amendment.Ifthe current rule were-implemented for the renewal period -beginning July 1, 1997,
many (perhaps even hundreds) of existing small businesses could be forced out of the on-site
business and suffer economic distress. That is, fewer than 600 individuals have passed the
certification test to date, and it is highly unlikely that all of the (estimated) 4,000 people subject to

the current requirement would be able to comply in time to be relicensed.
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- Pumpers will also benefit from a cost savings in terms of the photocopying and postage that would.
be required to mail all origin and destination records.

- Large Business

Adoption of the proposed rule amendments has no discernible effect on large business. |

- Local Governments -

Adoption of the proposed rule amendments has no discernible effect on local govemnments.

State Agencies

- DEQ
-FTEs=0
- Revenues = $0
- Expenses = $100,000 in Departmental expenses will be avoided during the 1997-
99 biennium by delaying the certification deadiine and narrowing its
applicability.
- Other Agencies

W No discernible effect on other agencies.

- Assumptions

It is assumed that a significant number of persons holding On-site Sewage Disposal licenses will
be unable to pass the Department’s test on the rules in time to renew their license for the period
July 1, 1997 through June 30, 1998. Because relatively few tests have been held relative to the
total number of people subject to the requirement, and because tests have not been held in all
parts of the state, some licensees may argue that they have beer denied reasonable notice and
opportunity to comply with the rule. Each of the licensees that the Department refuses to renew
(because they have not complied with the certification requirement) is entitled to a contested case
hearing. The many hearing requests would impose severe strain on resources of both Department

and the Commission.

" Housing Cost Impact Statement
The Department has determined that this proposed rulemaking will have no direct effect on the
cost of development of a 6,000 square foot parcel and the construction of a 1,200 square foot

detached single family dwelling on that parcel.
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If it has any effect, it would be indirect and beneficial. That is, if significant numbers of
installers and pumpers were put out of business due to their failure to meet certification
requirements, economic theory suggests that increased competition for the services of remaining

- providers may have the effect of driving up prices.
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ATTACHMENT B -3

State of Oregon

DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
' for : -
. Amendments to the On-site Sewage Disposal Rules

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

Divisions 71 and 73 of Chapter 340 of the Oregon Administrative Rules establish requirements
necessary to implement the On-site Sewage Disposal Program created by ORS 454.605 -
454.745. These rules cover the siting, design, construction, installation, maintenance and
operation of systems used to treat human waste where community sewer systems are not
available. The rules prescribe what is necessary to ensure that use of these systems does nat
adversely affect public health, groundwater quality and surface water quality.

* Amendments are proposed to Divisions 71 and 73 to fix problems identified in the rules. Four
substantive and one procedural change are proposed to be made in Division 71. In addition, a
number of housekeeping changes are proposed: Seventeen to Division 71 and two to 73. '

2. Do the proposed rules affect existing rules, progfams or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No___
a. Ifyes, identify existing program/rule/activity:

The issuance of an on-site sewage disposal permit is currently 1dentified as a DEQ program activity
_ that affects land use OAR 340-18-0030(5)(d).

b. If- yes, do .the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules? :

Yes _X_Nb_(ii' no, explain):

EPIFR S o T & TS




Neither Departmental staff nor county agents issue on-site permits until a land use compatibility .
statement has been issued for the site documcntmg the suitability of the site for the intended
development.

¢. X no, apply the following criteria to the proposed rules.

——a R R . ™ P

In the space below, state -if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

Not applicable
3. If the proposed rules have been determined a land use.program under 2. above, but are

not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

TS G mpiates
Stephanie Hallock, Interim Administrator ~ Roberta Young, Imergd@m Dite
Water Quality Division Coordinator
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ATTACHMENT B - 4

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal

for
Proposed Adophon ofx Admendments to rhe On—Slte. Sewage D1sposal Rules

-

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1.  Are there federal requirements that are applicable to this situation? If so, exactly what

are they?

Yes. The Safe Drinking Water Act (SDWA) requires that sources of drinking water be
protected from pollution including groundwater aquifers and surface water sources.

2.  Are the applicable federal requirements performance based, technology based or both
with the most stringent controlling?

Performance based.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal

requirem ents?

The Safe Drinking Water Act requires that if a drnking water source becomes
contaminated, it must be cleaned up.

4. Wil the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the

need for costly retrofit to meet more stringent requirements later?

Not applicable,

5. Is there a timing issue whick might justify changing the time frame for implementation.
of federal requirements?

No.
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6. Will the proposed requirement assist in establishing and maintaining a reasonable.
margin for accommodation of uncertainty and future growth?

Yes.
7. Does the proposed requirement establish or maintain reasomable equity in the

requirements for various sources?, .(level the playing field)

-

es.

8. Would others face increased costs if a more stringent rule is not enacted?

This action imposes a less stringent rule to avoid the imposition of significant costs on
some of the regulated community.

9. Does the proposed requirement include procedural requiréments, reporting or
moritoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason"” for different procedural, reporting or monitoring

requirements? -

Not applicable. There are no federal reporting or momnitoring requirements in this area.

10.  Is demonstrated technology available to comply with the proposed requirement?

Yes.

11. 'Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain? -

Yes.
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ATTACHMENT B -5

State of Oregon

Department of Environmental Quality Memorandum
Date:  March25, 1997

TO:, 7 Interested and Affected Public

Subject: Rﬁlema_liihg"Prbiﬁééél - C‘)n-'si'.cé ;e;vagé"di;éc;s"éll program rule én;t;ﬁdments for the

Department of Environmental Quality.

This'memorandum contains information on a proposal by the Department of Environmental
Quality (Department) to adopt rule amendments affecting the Department’s on-site sewage
disposal program. Pursuant to ORS 183.335, this memorandum also provides information about
the Environmental Quality Commission’s intended action to adopt a rule. This proposal makes
substantive changes relative to licensing requirements for businesses providing on-site services
to the general public, siting criteria for disposal trenches following sand filters, temporary
holding tanks, and appeal procedures for variance denials. Sixteen housekeeping changes are
also included in this rule amendment package, fourteen in Division 71 and two in Division 73.

All of these rule amendments have been developed and are recommend by a 12 person Technical
Advisory Comrmittee composed of experts in various aspects of the on-site program. The

. Department’s technical staff involved in the committee process also support the committee
recommendations. The Department has the statutory authority to address this issue under ORS

454.625 and ORS 468.020.
‘What's in this Package?
Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use plans.

.- Attachment C Questions to be answered to Reveal Potential Justification for Differing
from Federal Requirements. :

Attachment D The actual language of the proposed rule. (amendments)
Note: Because of the length of this rule package (about 56 pages), the entire package is

not being provided in this mailing. However, copies are available, upon request
and will be available for viewing at DEQ field offices and contract county offices.
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Memo To: Interested and Affected Public
Amendments to the On-Site Sewage Disposal Rules
Page 2

Hearing Process Deta'ils

tiomedmm e N - . L T

The Department is conductlng a pubhc hearing at which comments will be accepted orally orin
writing. The hearing will be held as follows:

Date: April 22, 1997

Time: 10 am

Place: DEQ Northwest Region Office
Conference Rooms A & B, 4th Floor
2020 SW 4™ Avenue, #400
Portland, OR 97201-5884

Deadline for submittal of written comments:  April 25, 1997
Martin Loring will be the Presiding Officer at this hearing.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to the Department of Environmental Quality, Community
Assistance Section, Attn: Dewey W. Darold, R.S., 811 S.W. 6th Avenue, Portland, Oregon,
97204 or hand deliver to the Department of Environmental Quality, 811 S.W. 6" Avenue, 6®

Floor between 8:00 a.m. and 5:00 p.m.

In accordance with ORS 183.335(13), no comumnents from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be
received prior to the close of the comment period. The Department recommends that comments
are submitted as early as possible to allow adequate review and evaluation of the comments

submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer’ s report.
The public hearing will be taped recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as onginally proposed or with modifications made in response to the public comments

received.
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Memo: To Interested and Affected Public
Amendments to the On-Site Sewage Disposal Rules
Page 3

" The EQC will-consider the Department’s recommendations for rule adoption during one-of their
regularly-scheduled:public meetings: - The target-meeting date for consideration-of this- '
rulemaking proposal i§ Tune 5-6, 1997, This date rd&dy be delayed if nigeded to provide addmonal
time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testimony at
the hearing or submit written comment during the comment period. Otherwise, if you wish to be
kept advised of this proceeding, you should request that your name be placed on.the mailing list.

Background on Development of the Rulemaking Proposal

Why is there a need for the rule?

The on-site rules need to be amended to change a requirement that the Department does not have
-the resources to adequately implement and enforce. This rule amendment package also
incorporates substantive changes to rules affecting the siting of disposal trenches for sand filters
effluent, regulation of temporary holding tanks, and appeals of variance denials. A total of 16
housekeeping changes are also included in this package (fourteen in Division 71 and two in

Division 73).

In October of 1994, the Commission amended the part of the rules governing licensing of on-site
sewage disposal businesses. Beginning July 1, 1996, each applicant must pass a written
examination regarding the on-site sewage disposal rules, or attend a Department approved
training session.. This requirement extended to septic tank pumping business, business which
place and service portable restroom facilities, and employees of installers who engage in the
construction or installation of on-site systerhs. As the deadline approached, it became
increasingly clear that many people would not be provided with reasonable notice and an
opportunity to comply with this rule requirement if they can not meet the certification
requirements, the license will not be renewed, and the business will not be able to pursue it’s
livelihood. ‘The Department also found it dlfﬁcult to implement the requirement with existing

. resources and staff, ) A A

As aresult, the Commission adopt'ed a temporary rule in July of 1996 delaying the certification
deadline until January 1, 1997 and narrowing the scope of the licensing requirements to only
those persons at the job site who supervise or are resporisible for the construction or installation

of on-site systems. The temporary rule has now expired.

The substantive change in OAR 340-71-290(3) relates to disposal trenches following sand filters.
This proposed rule change provides for less restrictive siting requirements. The current rule is
unclear and has been difficult to interpret by DEQ and County Agents. The rule amendment
would clarify this portion of the rule by allowing disposal trenches following sand filters to be
installed a maximum six inches into temporary ground water table.
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Memo To: Interested and Affected Public
Amendments to the On-Site Sewage Disposal Rules
Page 4 :

Temporary holding tanks are used in Oregon for limited duration events-such-as construction
- sites,-fairs-and other-short lived events.- These-tanks serve-a-purpose where sewers-are-not
availablé and there is a néed for flush ioilets and Hand washing facilities. These tatikihave been
in use for about 10 years when OSHA mandated their availability at sites where the construction
project cost more than $500,000. The portable toilet industry responded to this need, and may
have as many as 1,000 tanks in use. DEQ regulation is just now catching up. Current rule
requires each of these facilities to have a WPCF permit, but this requirement has been observed
strictly in the breach. Since the portable toilet industry has been able to operate these facilities
successfully for a long time without causing any known public health or environmental
problems, it is proposed to exempt portable holding tanks from the requirement to obtain a
permit as long as they are owned and operated by a licensed OSSD business and they meet other

requirements.

A procedural change is proposed in the way that appeals of variances denials are handied. The
current rule directs that both (third party) appeals of variance approvals, and appeals of variance
denials go to the Environmental Quality Commission (EQC). A review of the legislative history
by the Department of Justice revealed that this rule does not follow the legislative intent. In
establishing variance procedures, the Legislature intended that only appeals of approvals would
go to the EQC, and that the proper appeal venue for a variance denial would be circuit court. The
amendment conforms the rule to this understanding of legislative intent.

How was the rule developed?

There were no documents relied upon for development of these rules. An advisory committee
was used for the development of the proposed rule amendments. The committee consisted of
twelve members broadly representing all aspects of the on-site industry. Participation has come
from septic tank installers, pumpers, portable restroom providers, consulting engineer, soil
scientists, developer, consulting sanitarian, county on-site staff, city on-site staff, and a college
professor. A total of six meetings were held.

_.Given the limited time available to affect the next application renewal deadline, the advisory
committee operated on the basis of a “consensus” decision-making rule. That is, every

recommendation included in this rule amendment package was unanimously supported by all

comrmittee members present and voting at the meeting in which this issue was considered. The

amendments also have the approval of DEQ staff.

Issues that were too complex for the time available to discuss them, or on which consensus could
not be reached, were set aside for further discussion and a later rulemaking proposal.
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Memeo To: Interested and Affected Public
Amendments to the On-Site Sewage Dlsposal Rules
Page 5

~Whom-does-this rule affect including the pubhc, reou]ated commumty or other agencxesJ
and how does it afféct these groups? ' e

The proposed mle amcndmcnts affect all businesses which apply for on-site sewage disposal
licenses by eliminating certification requirements for some and delaying them for others. People
appealing denials of variances will be affected by a requirement that they bring that appeal to
circuit court rather than to the EQC. Applications for permits to install trenches foilowing sand
filter systems will experience less restrictive siting requirements, and portable restroom
businesses supplying and servicing portable holding tanks will end their technical violation of an
(unenforced) requirement that each of the tanks be regulated through a Water Pollution Control
Facilities (WPCF) permit. Public employees, on-site businesses, and the general public who
have occasion to read or otherwise use the on-site rules will find 16 provisions (benefiting from

housekeeping changes) clearer and less confusing.

How will the rule be implemented?

The rule will be implemeénted by DEQ staff in applying the new licensing requirements to the on-
site sewage disposal license renewal applications received for the year starting July 1, 1997.
‘Other aspects of the rule amendments will be communicated in guidance to DEQ and county
agent field offices for implementation in the construction/installation permitting program.

Are there time constraints?

Yes. If amendment 6f the certification requirements is not accomplished before June 30, 1997,
-all on-site sewage disposal businesses applying for a license to operate from July I, 1997 to June
. 30, 1998 will need to meet the existing provisions of OAR 340-71-600.

Imposition of the current requirements for July 1, 1997 would create chaos in the on-31te
industry.

“Contactfor more information

If you would like more information on this rulemaking proposal, or would like to be added to the
mailing list, please contact: Martin Loring at 811 SW Sixth Avenue, Portland, OR 97204, Sixth

Floor. He may be reached at (503) 229-5415.
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ATTACHMENT C

State of Oregon

Department of Environmental Quality Memorandum
Date: June 6, 1997

To: Environmental Quality Commission

From: ’m’ artin W, Loring

Subject: Presiding Officer’s Report of Rulemaking Hearing

Hearing Date and Time: Tuesday, April 22, 1997, beginning at 10:00 a.m.
Hearing Location: DEQ Northwest Region Office

Fourth Floor Conference Rooms A & B

2020 SW Fourth Avenue

Portland, OR 97201

Title of Proposal: Adoption of Amendments to On-site Sewage Disposal Rules

The rulemaking hearing on the above titled proposal was convened at 10:03 a.m. Those present
were asked to sign in and fill out witness registration forms if they wished to testify. They were
also advised that the hearing was being tape recorded and told the procedures to be followed.

In addition to the presiding officer, six people attended the hearing, and none signed up to offer
testimony. The people in attendance were as follows:

Sherman Olson, DEQ Headquarters

Dewey Darold, DEQ Headquarerrs

Dennis Illingworth, DEQ Northwest Region

Anne Cox, DEQ Northwest Region

Maveida Redding, City of Portland, Bureau of Environmental Services
Diane Naglee, R.S., Jefferson County Environmental Services

Martin Loring, Dewey Darold and Sherman Olson briefly explained the specific rulemaking
proposal and the reason for what is proposed. The audience was then asked if there were
questions.

There were, and a discussion of the rulemaking propesal ensued involving all present. At 11:00
a.m., those in attendance were again asked if anyone wanted to testify on the on-site rule
amendment proposal. Ms. Naglee, R.S. said that she would submit her comments in writing by
the Friday, April 25" deadline. No one else said that they wanted to testify, and the hearing was
closed at 11:05 a.m.

Attached is written testimony received as part of the hearing record.




ATTACHMENT D

COMMENTS RECEIVED ON THE PROPOSED ON-SITE
RULEMAKING AND THE DEPARTMENT’S RESPONSE TO EACH

No oral testimony was received at the April 22, 1997 hearing held by the
Department. However, written comments on the rule proposal were
received from five individuals or groups of individuals on, or before the
comment period closed April 26, 1997. A summary of the comments
received and the Department response to each follows:

1. Portable Sanitation Industry Representatives - A signed facsimile
transmission was received six individuals representing companies active in
the portable sanitation industry within Oregon. Included were Cliff Porter,
Northwest Sanitation; Sandy Miller, Northwest Sanitation; Roy Lumber,
Schulz Clearwater Sanitation; Bruce Phillips, Cascade Phillips Company;
Don Sherwood, Roto Rooter Service; and Homer Rhodaback, Best Pots Inc:

These individuals propose substitute language for OAR 340-71-340(5)
which is the part of the proposed rule regulating temporary holding tanks.
The language would exempt above ground holding tanks from the first four
sections of section 340, as well as from the general prohibitions against
discharge and threatening public health found in OAR 340-71-130, and the
tank construction standards of OAR 340-73-025, as follows:

(5) Above ground holding tanks shall be exempt from the provisions of rule
340-71-340, (1-4), 340-71-130, and 340-73-025 as long as the person or
entity in possession of the holding tank has entered into a contract with
a licensed sewage disposal company.

() The service contract will show that the tank will be pumped
periodically, at regular intervals or as needed, and the contents
disposed of in a manner and at a facility approved by the
Department.

(b) 4 copy of the service contract shall be available in a reasonable
amount of time at the Department’s request.
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ATTACHMENT D

Temporary holding tanks pose a long standing regulatory dilemma for the
Department. A strict reading of statute suggests that each portable holding
tank is an “alternative” on-site sewage disposal system requiring a permit.
However, thousands of these systems have been in use around the state
temporarily at construction sites, the State Fair, etc. for 10 years without
causing a problem despite the fact that DEQ has not regulated them by
permit.

The Department finds requiring a permit for each temporary tank to be
unreasonably burdensome and costly, but believes that the industry proposal
goes too far away from what is needed to protect public health and is
contrary to statute. The draft rule attempts to affect a reasonable
compromise with the portable sanitation industry.

Under the draft rule, temporary holding tanks would not be regulated by
permit, but neither would they be exempt from Departmental regulation.
The compromise solution is to allow temporary holding tanks as long as
they are owned and operated by a licensed sewage disposal service
company, and as long as they meet reasonable standards deemed by the
Department as necessary to protect public health and waters of the state.
The Department respectfully disagrees with the changes requested by the
representatives of the portable industry.

2. Richard L. Polson, Building Services Supervisor, Clackamas County,
Department of Transportation & Development: Mr. Polson offers four
suggested changes to the rule proposal. His recommendations and the
Departments response to each follow:

a) With respect to OAR 340-71-440, Mr. Polson makes substantive
arguments in favor of retaining the current practice of having
appeals of both approvals and denials of variance requests heard
by the Environmental Quality Commission - Mr. Polson makes an
argument about equity and fairness that is reasonable but irrelevant to
the Department’s point. The substantive issue of who should hear what
type of variance appeal is not before the Commission. The narrow
issue presented to the Commission by this portion of the rule
amendment proposal is whether the current rule and practice conform
to statutory requirements.
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ATTACHMENT D

Counsel has advised that their reading of statute and the legislative
history is clear that the Legislature intended only appeals of approvals to
be heard by the Commission. Therefore, the Department has no choice
but to change the rule to conform it to the statute.

b) Begin requiring system installers to be certified now rather than
waiting until the year 2000 - Mr. Polson is correct that the Department
has had this task to do for some time. An effort has been made to
implement the certification mandate without any additional staff
resources or fee revenue to pay for it by diverting staff time and
resources from other work. The result has been that over nearly two
years we have only been able to get about 20% of the people certified
that could be affected by this requirement at the cost of falling badly
behind in terms of keeping other important commitments. Taking away
the livelihood of installers and other on-site sewage disposal service
businesses because the Department is unable to test them all by an
arbitrary deadline serves no environmental purpose and is bad public
policy. The time delay proposed in the draft rule is for the purpose of
trying once again to obtain the revenue, staffing and other resources
needed to do the job right. If resources can not be found to carry out
this mandate appropriately, it would be better not to do it at all than to
do it badly. As such, the Department opposes Mr. Polson’s suggestion
that we do nothing and let the certification requirement go into effect
July 1, 1997.

¢) Mr. Polson suggests a grammatical improvement to OAR 340-
71-600(4)(e) as follows: Businesses that only engage in on-going
system pumping and cleaning or placement of portable toilets are
exempt from this requirement. - The Department agrees to make this
change.

d) Mr. Polson recommends that no change be made in rule until the
fate of a couple of senate bills affecting the on-site program is
known - Mr. Polson raises a good point. Waiting until the Legislative
session is done would eliminate the possibility that current rulemaking
would turn out to be a waste of effort because it has to be redone.
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ATTACHMENT D

Unfortunately, this is a risk that the Department must take because
rulemaking is needed before July 1, 1997 to avoid the crisis that would
result if the Department had to refuse to renew the licenses of a
significant number of on-site sewage disposal businesses because they
have not yet obtained certification.

3. Josephine County Board of Commissioners - The Commissioners
offered a suggestion that instead of charging the owners of permanent
holding tanks an annual compliance determination fee and performing
inspections ourselves, the Department should maintain a registry of the
tanks and license qualified people in the community to conduct
inspections.

The Department is very interested in following through on the
Commissioner’s suggestion. It proposes the kind of regulatory
flexibility that the Department favors, where public health is protected at
the lowest possible cost to the public. Unfortunately, upon advice of
counsel, the Department will not be able to implement this suggestion as
part of this rulemaking.

The reason for this is that the subject matter (annual compliance
determination fees for a type of Water Pollution Control Facility permit)
was not discussed by the On-site Technical Advisory Committee, nor
was it part of the public notice or fiscal impact statement prepared for
this rulemaking. As such, making the recommended change at this time
would violate procedural requirements for state agency rulemaking.

However, the Department is going to proceed with rulemaking to
implement this suggestion through a separate, temporary rulemaking
procedure.

4, Diane Naglee, R.S. - Ms. Naglee is a registered sanitarian in the employ
of the Jefferson County Department of Environmental Services, one of the
22 contract counties providing on-site field services. She suggests eight
substantive and wording changes, as follows:
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a) OAR 340-71-220(6)(C ) requires a gasketed manhole cover for
dosing tanks, This should also apply to septic tanks in OAR 340-
71-220(3)(b)(C ). The Department concurs that septic tanks also
need a gasketed manhole cover, and believe this requirement is
already contained within OAR 340-73-025.

b) Page 36 typographical error in spelling the word “shall”, Ms.
Naglee is correct and the change has been made.

c) Page 35, (3)a(a-c): to protect public health and our natural
resources, trenches following sand filters should not be allowed
six inches into high groundwater until additional research is done
to conclusively demonstrate the effects of such action. - Staff was
unable to reach agreement on this issue, and as such, there will not be
a recommendation for consideration by the Commission at this time.

d) Page 40, g(C ): typographical error in the spelling of
“accessible” - The correction has been made.

e) Page 43, #2: the word “tank” should be plural. Ms. Naglee is
correct, and the change has been made.

f) Page 44,45 #5: definition should designate the temporary use of
portable holding tanks, clarify if tanks must be removed after
each event, specify that temporary holding tanks do not require
alarm systems, specify if tanks need to be approved by the
Department, and identify the minimum size for portable holding
tanks. The word “temporary” has been added to the proposed rule
language.

Staff believe that because these tanks are placed under a service
contract, they are not likely to remain after the project has been
completed. Temporary holding tanks described in section (5) of the
rule are not subject to the requirements within section (2) of the rule,
therefore the high water alarm is not required. Staff do not believe
plans for these tanks need to be reviewed and approved by the
Department. The minimum size of the portable tanks was an item of
discussion for the technical advisory committee.
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The view was, and staff agree, that the lower size limit of the tank
need not be established by rule because the service market will likely
make extremely small tanks unprofitable to use. In any case, the
licensed sewage disposal service company that owns and services the
tank is held accountable for insuring the tank is serviced with
sufficient frequency to prevent health or environmental risk.

g) 340-71-265(2)f: current wording allows capping fill systems to
be built with no capping fill above the ground surface for certain
sites which conflicts with the backfill requirements for capping
fills. Unfortunately, upon advice of counsel, the Department will
not be able to implement this suggestion as part of this rulemaking.

The reason for this is that the subject matter (capping fills) was not
discussed by the technical advisory committee, nor was it part of
the public hearing or fiscal impact statement prepared for this
rulemaking. As such, making the recommended change at this
time would violate procedural requirements for state agency
rulemaking guidelines.

However, the Department will pursue rulemaking to implement this
suggestion either through a separate, emergency rulemaking
procedure, or through a subsequent, permanent rulemaking process
that is planned to begin soon for the on-site program.

h) Table 1, setbacks #4 and #7: setbacks conflict with OAR 340-
71-100 definition #109 for “public waters”, i.e. canals are public
waters by definition, but Table 1 has a different and less
respective setback for irrigation canals, and irrigation ponds
are not dealt with at all. Unfortunately, upon advice of counsel,
the Department will not be able to implement this suggestion as
part of this rulemaking.

The reason for this is that the subject matter (Table 1) was not
discussed by the technical advisory committee, nor was it part of
the public hearing or fiscal impact statement prepared for this
rulemaking,
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As such, making the recommended change at this time would violate
procedural requirements for state agency rulemaking guidelines.
However, the Department will pursue rulemaking to implement this
suggestion either through a separate, emergency rulemaking
procedure, or through a subsequent, permanent rulemaking process
that is planned to begin soon for the on-site program.

5 Oregon Water Resources Department - Our sister state agency
raised a concern about a proposed amendment to OAR 340-71-290(3),
subsections (A), (B) and (C). The amendment would allow the bottom
of disposal distribution trenches used after a sandfilter treatment
system to penetrate “up to six inches below the high groundwater
level” of a “temporary groundwater table”. The Oregon Water
Resources Department recommends removing this amendment for
technical and legal reasons. A discussion of the reasons and the
Departments response follows:

a. Technical reasons - Scientific literature says that disposal
trenches are an important wastewater treatment component of on-
site systems as long as wastewater discharges to the unsaturated
zone (zone of aeration) where microorganisms and reactive
chemicals can adsorb to soil and be broken down.. Discharge at
or below the water surface will reduce treatment, and water
greatly increases the mobility of contamination.

b. Legal reasons - The ORS 454,605 definition of “absorption
facility” says that it distributes effluent for oxidation and soil
absorption within the zone of aeration, which is the unsaturated
zone below the ground surface and the upper limit of the water
table. This statute is taken to mean that wastewater should be
discharged above the water table. ORS 537.525 declares the
groundwater polity of the state to be to protect if from pollution,
and ORS 468B.155 declares it the goal of Oregon to prevent
contamination of ground water.

'The Department finds the argument of Water Resources Department

to be forceful and compelling that the state should not allow any
disposal trench to be built in groundwater (temporary or otherwise).
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An attempt was made to rewrite this section of the rule to be clear and
support this position. Unfortunately, it was not possible to obtain
sufficient agreement to proceed with a rulemaking proposal. As such,
the proposal that was part of the public notice is being withdrawn at
this time and is not considered part of the permanent rulemaking
proposal. This issue will be referred back to an On-site Technical
Advisory Committee for additional discussion and work. It is likely
to be part of a future rulemaking proposal.
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ATTACHMENT F

ADVISORY COMMITTEE MEMBERSHIP AND REPORT

An advisory committee was used for the development of these proposed rule

. amendments. The committee consisted of twelve members broadly representing all
aspects of the on-site industry. Participation has come from septic tank installers,
pumpers, portable restroom providers, consulting engineer, soil scientists, developer,
consulting sanitarian, county on-site staff, city on-site staff, and a college professor. A
total of six meetings were held.

Attached is a list of committee members.

- Attached are the minutes for the six meetings.
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MINUTES OF DECEMBER 35, 1996

DEQ ON-SITE ADVISORY COMMITTEE MEETING

Committee Members Attending
Bruce Phillips, Chair

J. Ronald Miner

John L. Smits

CHff Porter

Robert C. Paeth

Stan Petrasek

Dan Haldeman

Members Absent
Michael Madsen
John Chandler
Terry Bounds
Alex Mauck

DEQ Staff
Martin Loring, DEQ-Portland HQ

Sherm Olson, DEQ-Portland HQ

Dewey Darold, DEQ-Portland HQ

Bijan Pour, DEQ-Portland HQ .

Robert Baggett, DEQ-Pendleton Regional Office

Paul Heberling, DEQ-Roseburg Regional Office
Karen D'Eagle, DEQ-Portland HQ

Chairman Bruce Phillips called the meeting to order with introductions of all Committee Members, DEQ
Staff, and public participation.

Martin Loring opened the discussion addressing the temporary rule passed by the EQC to restrain the
Certification Testing Ruie until January 1, 1997. As of January 1, 1997, the rule effective April 1, 1995,
will once again be effective, If the testing rules are not revised by this committee the testing
requirements for all Installers, Pumpers, and their employees must pass the test by July 1, 1997. The
Departments perspective is to have a permanent rule adopted that is less stringent than the present rule
for Certification Testing. During this process of rule amendment the Departmient is asking the Committee
to present a type of fee recommendation that would support Staff to implement the revised rule.

A budget package presented to the Governor, in favor of fees for the On-Site program for the
Department’s budget period of 1997-1999 was rejected by the Governor. As a result there will be no On-
Site fees coming from the Department to implement the April 1, 1995 adopted rules. A Legislative
Concept was also presented to the Governor to put the Certification Testing regulation in statute,
however the Governor also rejected this recommendation.

‘What the Department is left with is a laundry list of technical issues the staff would like the committee to
decide upon within a designated time frame to be presented to the Environmental Quality Comumission
(EQC). The deadline is to go to the EQC in June, In order to meet that requirement the Department




- would need to have recommendations from the Committee by the end of January, and no later than early
February, It will be necessary to file the Departments intent for Public Hearing by February 15, 1997 to
the Secretary of State. The Secretary of State requires a 30 day notice to publish the Departments intent
to hold a hearing to modify the mles within the next 30 days. All the testimony that is presented to the
Department, whether verbal or written, will be taken in consideration by the Department. If the hearing
testimony recommendation is a valid point the Department could incorporate the issue into the rule
modification. If the testimony is not feasible, it will be addressed with reasoning why the Department
could not accept that recommendation. Considering the amount of issues this Committee needs to address
to meet the June EQC meeting, the Department needs to be able to go out for public hearing by March of
1997.

The role of this committee is to determine the best options to these rule amendments, just as the staff will
also make the best options for adopting the amended rules based on the testimony presented to the
Department from the public hearing;

After a lengthy discussion as to the Interim Administration of Water Quality, and the reorganization of the
Water Quality Sections, Chairman Phillips moved onto Agenda Jtem 3. : :

The committee asked many questions on the proper rule process, and asked how after the public hearing
they could review the testimony submitted. It was explained that the four priority items that are on the
Agenda, are issues we are asking the Committee to address at this time. The other issues are housekeeping

items, which if the Committee and the Department are unable to meet the June EQC deadline , we can
continue to meet and address the technical issues at a later EQC meeting. It was also explained that after
the hearing process is completed, no more comments can be submitted to the Department.

The Committee requested that the Department present how the rule presently reads, with mark-up of the
Department’s recommendation for rule revisions,  Martin Loring suggested to the committee that his
preference would be to present the best option in the amended rule, that is agreeable to all parties.

Certification of Testing Requirements: it is important to ‘make the distinction from Licensing which is a
State law, and Certification Requirement , which is a level of knowledge. Currently, since the Budget for
the On-Site program was denied, the Department has no resources or staff’ to implement the Testing
Requirement. Currently the Department has graded 850 tests. During the first four months 43-50% were
failing the first test developed.. It was necessary to change the test, or we would not be able to achieve the
goal of everyone passing the test. Another test was developed, and the pass rate now is 90-95%. We do
not have a clear picture if all licensees have passed the test, or, what the ratio of employees have taken the
test and passed. The Department suggested that O2WA is interested in giving the test or some sort of
certification, as well as PSAI is also interested. The bottom line is the Committee has an open option on
the direction on this rule. It was questioned whether DEQ offices, or County offices would be available
to use as test sites. The Department noted that if the DEQ gave the tests, again it would mean taking staff
time away from the work they should be doing, to perform a regulation that has no funding resources for
staff. The counties have advised DEQ that it is not the counties requirement, it’s a DEQ issue. The
Department noted that they had received information that the quality of work of the individuals who have
taken the test it has been observed that there is better quality of work seen during on-site inspections. The
Committee all in voted in favor that this rule be amended.

Chairman Phillips brought the discussion back to order, and suggested that the Committee move on and
prioritize the issues addressed on the Agenda. Even, if it means going through the process of going to the
EQC a second time with remaining issues on the agenda.

Sand Filter Rules: The issue here is an interpretation of the rule, and how it applies to groundwater, The
situation relates to disposal trenches that receive treatment from Sand Filters, and it is not clear if those
Sand Filters can be imerged in groundwater, or whether they are to be above water. This rule as written is
ambiguous . When the Department deals with systems in general, the standards that apply to a standard




system for septic tank construction specifically appiies to all alternatives, unless the alternative
specifically provides an exemption or deviation from the standard rule. The Sand Filter rule was put in
effect years ago, and there was an understanding at that time what it said, but the language did not address
specifically if a trench could be emerged into groundwater. The question the Committee needs to address
is should trenches be placed in groundwater when there is a Sand Filter system involved. This rule must be
clarified so that it is consistent State wide,

The Department’s position that a trench should not be in groundwater, no matter what type of system is
involved. But, in any case the ambiguity needs to be removed, and the rule clarified.

The other issue is the effective soil depth be spelled out in the Sand Filter section of the rules, whether the
limit of soil depth is applied.

The issue regarding this rule is whether the Committee agrees that this rule need clarification, and if so
what priority should it be ranked.

Chairman Phillips asked for a vote as to what number of priority this issue needs to ranked. The
Committee ranked this as a two, after the issue of Certification Testing.

Changes to definition “conditions associated with saturation”

It was brought up that this will change a lot of the definitions, and should be included with the previous
Sand Filter discussion.

Variance Procedures

Over the past years the interpretation of the legislature intent in this rule would allow appeals of approvals
go to the EQC. It would give third parties a chance to appeal. It was never intended that the appeals of
denials would go through the EQC appeal process.. Staff had the Department of Justice look at the rule,
and were advised that that the current rule is contrary o what the initial intent of the rule. The Department
would like to amend this rule to foHlow the legislative intent that appeals of approval go to the EQC, and
appeals on denials go to Circuit Court. Currently DEQ is using contract hearing officers for Variance
appeals. The main issue is that it costs less to request a variance, than to have a site assessment. Asa
result it takes up a lot of EQC and staff time on these variances, when in fact it should be going through
the court system. The average is approximately 45-60 variance requests come into the Department, and out
of those the ones that get appealed in one year is approximately eight. Currently throughout the Agency
the Department has 18 staff Variance Officers throughout the Regional Offices. Greg Farrell has done an
analysis on what it actually costs the Department, and the staff time involved is approximately $1,300,
which does not include EQC time. The current fee for a variance will not be rev151ted we are only
wanting to have the correct intent of this rule implemented.

Chairman Phillips asked what priority level should this be with a 1-3 ranking. Four Committee members
voted it as a Priority 3, one voted as a priority 2, with one member not voting.

After the lunch break, Chairman Phillips called the meeting back to order at 1:40pm, and asked how the
members wanted to address agenda item B. Other Issues—members recommended that all the issues be -
presented by the Department as to whether there are housekeeping issues, or if a priority ranking was
needed,

Sherm Olson addressed the tasks in order, and the notes as to the priority are reflected below as how the
Committee or the Department felt the issues need to addressed:

(Note: An H before the topic represents a Housekeeping item with low priority.




H-Dosing clarification 73-055(4)(d) (f) , {d) represent screen (f) represents alarm for dosing tanks, and
only applies to those that are tanks that are there for pumps.

H-Filter fabric standards. The standards need clarification for sand filters, but not as important to
drainfields.

H-Wastewater strength definition. The Department would like the word typically put in the range of
wastewater perimeter values. Cwrrently it reads BOD does not exceed 300, plus other factors.

H-Table 2, Not part of the rule. Needs to be removed.
H-315(2)(e} 12 inch trench. Needs to be in rules as a standard width.
H-Delete 340-71-605-Delete date of 4/1/95 which was a past practice, and amend to 7/1.

H-Delete 340-73-090 Delete from rule.

H-295(3)(g) discusses distribution in a pressurized sand filter system pertaining to the minimum of one
orifice per six square feet. Needs to be clarified. Would be better addressed as indicating minimum,.
orifice spacing from trench to side-wall of not more than 30 inches apart, and the pressure laterals not be
spaced further than 30 inches apart. This would give a uniform application rate,

The Department suggested that the remainder of the topics listed under Other Issues, be presented at the
next meeting addressing the issue, and whether it should be a housekeeping issues, or if they need to be a

higher priority than a housekeeping item.

Chairman Phillips redirected the meeting back to the first item under B. Other Issues.
-Home Loan Evaluations- Relates to existing system reports where someone has asked for a report on an
existing system.. (ie, new home owner, contractor, current owner, financial institute.)

-Role of TRC-Discussion in past what the role of TRC, other than making product recommendations.
Should the products be reviewed within DEQ, or TRC. Their role is give the Department their
recommendations, for the Department to take to the EQC.

-Sand Filter 290(6)© relates to separation distances from the under drain collector pipe in the

sand filter to the top of gravel and disposal trench. Previous rules indicated there was a specific

standard that said there would be a 12 inch elevation difference from the outlet invert from the collector

pipe to the top of the gravel. It now reads that you would need two inches from the top of the gravel.

The Departments concern is that we don’t want effluent migrating in and undermining the sand

filter. Would need a double pump construction.. DEQ agreed that they would provide some language to
the Committee. Item 295(3) (e)&(g){a)-discussion determined it was a non-issue, and that any new
innovative product would need to go to TRC for recommendation, however it opened the discussion as to
what is the role of the TRC. 295(3)(g) © relates to laterals and valves, request the rule put a threaded cap
on discharge site.

-Pipe materials-1.25" diameter piping. The concern about going with small diameter piping effluent
sewer pipe. Counties have expressed concerns on the small size of pipe. No clean outs are specified.
Chairman Phillips asked if it should be deleted, and vote was taken with six members agreeing there is
nothing to address, and one member did not vote, and had no comments.

-220 (3)(d)- Intent is that waste being pumped from an isolated area to a septic tank. Committee requests
DEQ could come up with language, and DEQ agreed to provide language for this rule revision.

-Table 2 Quantities of sewage flows during peak design flows. Mobile Homes need to be revised, and
look




at specific dwellings and change with adequate realistic data. This change would require fee revisions for
the flow differences. Chairman Phillips requested Sherm to provide resources at the next meeting,
however it is a low priority item, and the Department requests this be a low priority item. However, Chair
wants to address this at the next meeting even if DEQ is able to pull together data.

H-Drain Media: Housekeeping item. Suggested to use uniform sizing.

Policy 340-71-120(3) remove from rules. Vote taken and six Committee members agreed, and one
member had no comment.

340-71-130(15)(a)-This involves RV Mobile Home Parks with multiple systems. Recommendation is to
change per parcel, vs. Per building. Seven Committee members voted this as a level 2 priority item.

DEQ agreed to screen the Housekeeping items from the priority rules that need to be addressed.
- immediately.

Dosing Tank-220-(6)©- DEQ agreed to write how they want the language to read.

71-265(1)(d) is a housekeeping item . Housekeeping item, need to eliminate separation.

290(7)(b) - Housekeeping item which need clarification,

340-Needs a re-write for Holding Tanks. There is no intent to eliminate, however construction sites
hoiding tanks need language, providing if time allows. This is a higher priority than a housekeeping item,

The Committee voted on this priority with four members agreed this is a priority two issue, other member
felt this is just a housekeeping item.

As a result of the immediate deadlines this Committee has Chairman Phillips scheduled the following
meetings schedule:

December 19, Room 3A, 10:00am to 3:00pm

January 8 Room 3A, 10:00 to 3:00pm. Bob Paeth will address saturation.

January 21 Room 34, 10:00 am to 3:00pm

February 5, Room 34, 10:00 am to 3:00pm

The meeting adjourned by 4:00pm.

Please contact Karen D’Eagle at (503) 229-6814 if you wish to listen to the Committee Meeting tapes
recorded for reference.




Minutes of December 189, 1896 On-Site Advisory
Committee

Committee Members Attending
Bruce Phillips, Chairman
Cliff Porter

Texrry Bounds

Alex Mauck

Dan Haldeman

Stan Petrasek

John Smits

Ron Minor

Members Absent
Michael Madsen
John Chandler

DEQ Staff

Martin Loring, DEQ-Portland HQ

Dewey Darold, DEQ-Portland HQ

Bijan Pour, DEQ-Portland HQ

Robert Baggett, DEQ-Pendleton Regional Office
Gregg Farrell, DEQ-Roseburg Regional Office
Karen D'Eagle, DEQ-Portland HQ

At 10:15 Chair called the meeting to oxrder, noting
that five hand-outs were passed out to all
committee members. Chairman Phillips asked that
everyone introduce themselves and identify their
affiliation to this committee.

Foilowing the Agenda, the first order was to
review the minutes of the December 5, 1996
meeting. Cliff Porter contested to the language
of the minutes regarding the minutes for the re—
write on Holding Tanks. This amendment will be
handed out at the January 8th On-Site Meeting.

All other members voted in favor of accepting the
minutes, '

Dewey Darold asked the chair to clarify the
location of the February 5th meeting will be held
at the Dept. of Envircnmental Quality, 811 SW
Sixth Avenue, in room 6A, located on the Sixth
Floor of the Executive Building. The January 21,
1996 meeting will be held at the American Bank




Building, 621 SW Morrison Street. (This is on the
North side of Morrison Street; accross from
Pioneer Courthouse Square.)

Chairman Phillips began the actual meeting reading
the purpose of this Committee, the On-Site
Advisory Committee has been assembled to review
and recommend changes to the Department with
respect to the administrative rules that govern
On—-Site sewage disposal systems, materials and
licensing. In additiocon, the committee may choose
to examine other on~site administrative rules.
Since this identified the purpose of this
committee,. Chairman Phillips went on to follow the
prepared agenda. '

The next item on the Agenda asked for any Public
Forum Comments. No comments or issues were
presented by the public.

Agenda Action Items:

Agenda #1. Sewage Disposal Service Licensing:
Chair indicated that this topic will take up most
of the time set aside for the meeting.

Agenda #2. Review other On-Site issues within OAR
Chapter 340,Divisions 71 and 73.

The Chair cpened the discussion for Certification
Testing. Chairman Phillips asked that Martin
Loring address what is currently in place for
testing. Martin Loring suggested that everyone
turn to the handout titled 'Certification Testing
of Sewage Disposal Service Licensees and Workers'.
This handout gives background on the
administrative rule adepted in April of 1995.

This requirement enforced anyone holding a Sewage
Disposal license, or working for a licensed Sewage
Disposal company must either take the test and
passing the test and be certified, or take a DEQ
Training Session. To date their .have been no DEQ
Training Courses offerred. So far, the
certification process has only addressed taking a
"test. This rule was to become effective July 1,
1985, Since DEQ could not prepare a effective
program by the deadline date, the Department went
through the Environmental Quality Commission (EQC)
to request a temporary rule, that would delay the
certification reguirement until January 1, 1997.
The temporary rule alsc narrowed the scope of the




certification reguirement from licensees, and
employees engaged in the installation, to just
licensees. The temporary rule alsoc affected
Pumpers as to what they were required to submit
with their license applications.

The 1995 rule made one change in that priocr rules
required pumpers to keep detailed origin
destination records, and supply them to the
Department, at the Departments request. The 1995
rule not only required the origin records be
maintained, but submitted each year with theirxr
annual application for license. The Department
would prefer the old rule be reinstated.

If the Committee does nothing to revise the 1995
rules, the regulations adopted April of 1995 will
apply, and be enforced.

The Department is requesting that the Committee
come up with revisions to these requirements prior
to July 1, 1997. There are several option the
Department would like amended, and most of all get
out of the certification testing, or recommend the
language used for the temporary rule for
certification testing. Another option would be if
the Committee thinks a certification testing is
necessary, move the date further out in the future
to allow the Department to properly develope a

_ testing and training program. The Sanitation
hssociation is a association that has a testing
certification, and is affiliated with the National
Trade Assoclation of the Portable Sanitation
Industry. Their requirements are not comparable
to Oregon's rules; but Oregon may recognize the
PSA guidelines as meeting Oregon's regulations and
exempt them from taking Oregon's testing
requirement. Other Certification testing the
Department requires has been grandfathered in, and
would exempt them from taking Oregon's test and
only new employees were reguired to take the
Cregon's test. Other options deal with changing
the license application to read that they only
want to pump, they only want to install, or pump
and install, and develop craft tests that would
only pertain to their type of business operation.
The Department goal is to try to have the rules
revised, that would be achieveable with the
Departments resources. ©One of the proposal made
in the budget process was toc seek a fee for the




certification testing so the Department would have
staff resources to run the program, however, the
Governor said no to the fee process. It does not
mean we cannot run the program, but the resouces
are finite and limited, and the resources used to
run the On-Site program, it shortfalls other areas
that fees were paid for some other service, so
that service would have the shortfall of not
having the staff to operate that program.
Additionally in the budget process three positions
were lost, and will not be filled, until we can go
back and request those positions, which will not
be until 1999. Whatever comes out of this program
will cost money, and will come out of existing
fees. There is no federal monles available, or
‘general fund moniles.

Chairman Phillips suggested that before any motion
is made on Certification Testing, the committee
needs to discuss some cther options that the
private sector possibly could assist the
Department in implementing the testing.

Terry Bounds, O02WA has been discussing many
possibilities. One of the first things he thinks
everyone agrees on, the final permanent rule
should be more in line with the interim temporary
rule, with speciality clauses that allow portable
toilet folks to take a speciality test that best
suits their qualification. Bounds alsoc recommends
that the Department contact the Board of
Examiners, and with Community Colleges. Another
Committee member also suggested the Department
contact the Oregon Building Codes which also give
certifcation.

A recommendation was made that to the Chairman
that a roundtable vote be taken as to which
Committee members are for a testing program,
versus those that thirnk it should be eliminated.

Chair accepted the motion, and the following are
excerpts from each member:

Cliff Porter: Recommends elimation. The
Department has already stated the rescources are
not available. In my industry they already have
testing. Does not want a program that can only be
sort of run. Cannot speak of regular pumpers and
installers, and knowing that perspective may alter




his decision. Would rather have DEQ out there
doing inspections and enforcement.

Ron Minor: Does not have a opinion from a
practical standpoinit, but from his background
there needs to be a testing program to give the
consumer protection. Believes that the Department
could negotiate with Community Colleges; county
extension offices. The Department could cffer
training and put cost of testing and training with
a fee.

Terry Bounds: Wants testing, result would be
better work. Need to elevate the individuals in
the industry with all, and new technologies.

Alex Mauck: He is for certification. Need an
educated industry. Portable toilet are different
depending on direction holding tank rule revisions

go.

John Smits: Need testing. Exempt the Chemical
Toilet companies.

Mike Eberling: 1In faver of testing.
Dan Halderman: In favor of testing.

Stan Petrasek: In favor of certificaticon program.
Potential to perhaps having categories of
licenses.

Chairman Bruce Phillips: In favor of
certification testing.

(During the round table vote, the discussion
became sidetracked that DEQ amended the test after
a considerable amount of failures. Some feedback
from opertors that took the test feel better about
themselves and their profession. Bob Baggett
added that training would be an asset, to make the
program challenging and encourage indusry to get
involved. Terry Bounds added that Umpqua C.C.
took on testing and the manufactureres are
delivering items for training. Alex Mauck though
the average installer would not take the training.
Needs to have government involved to get the
installers involved. Terry Bounds wanted to add
the rules say the Department is required to




implement, however, many Department Staff came
forward and indicated the Department has tried,
and it has not be successful due to lack of
resources. Terry Bounds suggested that perhaps a
grant could be obtained for training by EPA.)

OZWA suggests that the rules turn the entire
requirement over to the Community Colleges and
charge a fee feor training and testing.

Alex Mauck added that Washington is establishing
State Regulations for the On-Site program.
Perhaps a committee individual, or the Department
discuss with Dept. of Ecology for information on
their rules.

In wrapping up this discussion Martin Loring
indicated that the Department would not have
problems having Community Colleges take over the
testing, but to turn it cover to an Assocliation,
-the delegation of that would require advice from
the Attorney Generals Office for delegating that
function.

In the afternoon, Chairman Phillips directed the
committee toward discussion of the date that rule
340-71-600 should be amended to for
implementation.

(A long discussion of miscellaneocus content, if
any member is interested in hearing this
discussion, please contact Karen DWEagle at ({503)
229-6814, and a tape copy of this discussion will
be provided to you.)

Chair asks for vote by the members on the date to
amend implementing the date certification testing.
Chairman read a motion, and the votes for 7-1-97
were 2 Committee members; and the date for 7-1-98,
6 members voted in favor. '

Based on majority rule, the rules revision will
read: Beginning July 1, 1998, in order to be
licensed the applicant must pass written
examination to demonstrate familiarization with
the on~site rules found in OAR Chapter 340,
Divisions 71 and 73, or attend a Department
approved trazining session.




It is duly noted that Cliff Porter wanted to on
record his opposition to the testing. He will
help assist the other committee members.

It was also noted that at another meeting the
Committee needs to correct the definition of

holding tanks.
Meeting adjourned at 3:00pm.

Anyone regquesting copies of the tape recording of
this meeting, please contact Karen D'Eagle,
(503)229-6814.
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Guests Present:

Trent Aguon, Bishop Sanitation

C.B Kruetz, CB Septic Tank
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Warren Winitzky, McDonald
Portable Toilets, Bend

Sandy Miller, NW Sanitation
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Grace Behrens, Byers Septic
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Science:

1) Call to Order and Introductions

Illness prevented Chair Phillips from attending the meeting. In his absence, the meeting was called to
order by Acting Chair Stan Petrasek in Room 3A of the DEQ Headquarters building at 10:15 am. Copies
of a number of handouts were distributed, and Martin Loring read a fax from Bruce Phillips apologizing
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for his being unable to attend, stating his opposition to imposing certification at this time, and peinting out
a correction needed in the minutes. Chair Petrasek welcomed the large number of people attending the
meeting and asked each person to identify himself or herself and who they represent.

2} Minutes of the December 19, 1996 Meeting

Chair Petrasek asked if there wers additions or corrections to the minutes. Cliff Porter rejterated the
concern of Bruce Phillips that the minutes said that there was a formal vote on whether or to support
certification. Chair Phillips comment was that he had simply gone around the table asking members where
they stood on the issue and took no formal vate. It was agreed to make that change. Upon mation by Clff

Porter, second by Dan Halderman and unanimous vote, the minutes were approved as revised.

3} Certification

Chair Petrasek told the group that we need to finish up the certification issue today before funch and then
move on to conditions associated with saturation and sand filters (time permitting). He also said that he

thought there were going to be categories (pumpers, installers, etc.)

Staff responded that there could be, but the discussion draft was prepared based upon the assumption that
only installers would be tested . Reference was also made to Chair Phillips fax which was made part of the
record along with written comments opposing certification for pumpers sent in by Jeff Wiley of Frank’s
Sewer Service in Hermiston, Michael R. Rahn, Rahn Sanitary; and Roger Britt Septic and Pumping Service
in Heppner. Extensive discussion took place concerning who should be tested and certified among
committee members, staff and people in the audience which is summarized below,

Lou ?, an Oregon City pumper said he needs “how to” information on sand filters. He said the testis a
problem for him because he is partially dyslexic and doesn’t have a college readmg level. He wants
information available that 2 common man can understand,

Bob Paeth asked if the pumpers have a set procedure for dealing with (the operation and maintenance
needs of) sand filters, to which Chair Petrasek said there is not one in the rules,

Sherm Olson related that 71-305 requires and O&M manual with the certificate of completion. The
purnpers related that they never see these.

Steve Shirley, ABCO said that DEQ needs to enforce the rules they have, and not do new rules. He added
that there should be some sort of test for pumpers, but that it should be more specific, like a commercial

driver’s license.

CIiff Porter asked Lane Magill if Washington has certification requirements. He said that they are required
to take a class whenever one is called (when there is new information). These are required to get your
pumping card and there is no fee for it. They also have to fill out a form with a half dozen things on it and

submit it each time they pump.

Mike Watson said he does portable toilets. anything-orher than the type of effluent would be
redundant....He said he was against testing. They already have one with their own association. Don’t put

us all together.

Jeff Wiley of Frank's Sewer Service said he agreed that everyone should know what they are doing, He
was concerned that if he complies and there is no regulation of the people whe do not, his costs would be




DEQ ON-SITE RULES ADVISORY COMMITTEE MEETING MINUTES

January 8, 1997
Page 3
higher than the person who doesn’t do it right. He agreed with certification. Every other knowledge based

business has such requirements, he added.

Warren Winitzky said he was in the Portable Toilet business in Bend. He is for testing, but they should.
have their own test along the lines of PSAIL

CIiff Porter asked what the relationship is between testing on the rules and the problems mentioned. He
added that there is a strong commitment to testing among installers for testing. The gray area is the
purnper category.

Treat Aguon, Bishop Sanitation in Goldendale, WA said he pumps septic tanks and portable toilets and that
he read the old and new rule,

Bob Paeth asked, “what do you do when you encounter a sand filter?

Trent said that he hadn’t, and Bob said that the only difference is that pressure distribution needs to be
flushed. There are no other differences for 2 pumper and it is not that big a deal. He alse said he agreed
that they (licensees) should not all be lumped together.

Terry Bounds of Orenco Systems noted the concern of the portable toilet people. He said that if someone
has PSAI certification, then they should be approved in lieu of taking the DEQ exam. [f not, then DEQ
should require them to take the test or join PSA and take their test.

CIiff Porter clarified that someone does not have to join PSAI to take the test, and not all members take it.

Bob Paeth asked if there is a problem with holding tanks.

Sherm QOlson responded that trucks with tanks of less than 550 gallon capacity may not be used to pump
underground holding tanks.

Homer Rhodabach, Best Posts said he is against testing. All of his people are PSAI certified. He also said
that he would like to see DEQ put maore energy into assisting rather than regulating, and a lot more time
into establishing dump sites. Spend funds to help us, he added.

C.B. Kreutz said he is not in favor of testing pumpers in Oregon. Written testing for four other crafis,
Took (installer’s) test and found it'useless. Important for DEQ to have information available about how to

service a sand filter.

Jeff Wiley raised one simple question. If he encounters a rusted out lid or a cracked lid, can heputona
new lid? What is the break off between major and minor repairs?

Sherm Olson responded.that any repair needs a permit. Major repairs involve adding to or fixing a
drainfield. Minor relates to pipe.

Jeff Wiley concluded that a pumper who makes minor repairs needs to pass the test.

Carol Rhodaback, Best Pots said she was against testing and expressed concern about misplaced priorities
at DEQ. There are people out there who dump on the ground, but nothing was done about them.

Roy Lumper, Schulz Clearwater said he is one of t he largest pumpers in the state. This program is not
broken. The prablem with DEQ is “you people” who don't have the gumption to enforce. You people

have to suck it up and be in charge, he added.
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Terry Bounds summarized that everyone agrees that the availability of more training is needed. Umpqua
Community College is developing several levels of programs for pumpers, installers, designers, etc. All
will have some sort of quiz after the training. That is where they want to get with the training program
with the community college providing help for dyslexics, etc. He also wants enforcement.

C.B. Kruetz said (lack of ) enforcement is the problem,

Bob Baggett, DEQ On-Site Program Manager for Eastern Region reported that next biennium the On-Site
Program will be three full time positions short. Fee revenue is the only source of money. We are held
hostage to that so you won’t see any improvemeats. This (certification) is an addition to what we have to

do.

Warren ? of Bend commented on the absurdity of going on with a certification requirement for their
industry unless the DEQ wants to come up with some sort of specific program for the portable toilet

business,

Stan Petrasek cut off public discussion at 12:40. He summarized that testing does not replace training. It
tests people’s familiarity with the rules. He said he is in favor of two categories.

Terry Bounds responded to Bob Baggett’s concern about DEQ resources by saying that the community
colleges would take on testing and administration of the certification progrant.

Martin Loring said that this is an encouraging possibility, but that there is no concrete proposal on the table
and any DEQ cost has to come out of existing fee for service revenues, “robbing Peter to pay Paul”. The
Committee was also reminded of Bruce’s faxed suggestion to move the compliance deadline out to 1999 to
allow the Department another opportunity to budget for a certification program.

CIiff Porter said that there is clearly an issue with the installers who have worked hard to develop a
certification program, He just doesn’t know the answer to how to implement it without resources.

Bob Baggett suggested that we put a date on it in the rule. Don’t put a requirement on the Department
unless we have the political will and resources to do it.

Sherman Olson offered that the deadline should.not be July 1, 1999, but January 1, 2000 to allow
legislative action on DEQ's budget to be completed before the certification deadline.

Warren ? mentioned that he is also a licensed journeyman plumber. They all have a continuing education
program and don’t renew a license without that, If we want to do something, do it with classes not testing,

Cliff Porter talked about Stan’s Lane County program to allow greater latitude with inspections as a carrot.
Carrots work better than sticks, and maybe with a lot of baby steps we can get there, he added.

Terry Bounds responded that if you are a certified installer in Missouri, you only are inspected 25% of the
time which is a great carrot,

Stan Petrasek asked the committee members to decide on testing requirements, whether to modify or get
rid of it.

Bob Rapp of the Homebuilders Association commented that it has been a long time since he had been on a
committee where DEQ has said, “I can’t do more and have to do less”. He found that encouraging. Part of
the solution is to look at what we can do and what we can’t. DEQ has said they don’t think they can do
testing, With the minimal information he has been provided, if we don’t have the resources to do it, get
rid of it. A five year renewal is also better than a three year renewal if we don't have resources.
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CHff Porter responded, when I say shelve it, I say eliminate testing. However, O2ZWA has worked their

buts off in the past two years to bring along this issue. What can we give to them?

Stan Petrasek reported that he is coming to the same conclusion. We should probably delay the
requirement to be tested to be licensed. DEQ should be looking for a different type of mechanism for
certification and licensing for the 1999-2001 biennium. Testing or education, maybe not require them, but
they should do it. We ought not write a rule requiring something without regard to resources, but at the
same time should do something (training, etc.)

John Smits asked if requiring membership in a recognized organization or certified education by July 1,
1999 would work.

Stan Petrasek responded that he didn’t think that was readily available throughout the state. Umpqua
would be O.K. but what about Lakeview?

Alex Mauck said, lets work on the direction of reducing inspections. He likes certification because that is
the first step to get there. He also wants to see more enforcement to take care of the illegal dumpers.

Bob Paeth offered that he is in favor of accepting PSA testing and requirements. Don’t test people who
pump chemical toilets and holding tanks (who can pump inground tanks, if they have a large enough tank).
Installers have to know basic things and what the rules require.

Stan Petrasek agreed that he is in favor of requiring testing of installers and pumpers of septic tanks.

Larry Brown of DEQ’s Eastern Region mentioned that his worst installers have gotten the best scores on
the test. Every one passing does not know what he is doing.

Lou? of Oregbn City said that taking portable toilet people out of the requirement is good, but that
pumpers need training, not testing. Testing of installers is O.K.

Stan Petrasek asked if there were any concrete proposals?
CIliff Porter said that he has to back DEQ and go with fiscal responsibility by undoing the testing

requirement at this time. He moved to shelve it by undoing the certification and testing requirement, but
keeping license categories. He added that we should work on a committee to get certification, testing and

training where we want it to go in the long run.
Dan Haldeman seconded the motion.

Under discussion, Mike Madson said he agrees with excluding pumpers (which would include both
portable toilet and septic tank pumpers), but not installers,

Bob Paeth agreed that installers need to know the rules.

. The motion failed three votes to six with Cliff Porter, Bob Rapp and Dan Haldeman voting “yes”. Stan
Petrasek, Mike Madson, Alex Mauck, Terry Bounds John Smits, and Bob Paeth voted “no”.

Bob Paeth moved that certification and testing be eliminated for pumpers and that the compliance
deadline for installers be extended to July 1, 1999 with recertification required after five years.

Cliff Porter seconded the motion.

After discussion, the certification deadline for installers was changed to January 1, 2000 by friendly
amendment and concurrence of the maker and seconder of the motion.
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The motion passed on an eight to one vote, with Dan Haldeman voting “no”.

4} Conditions Associated With Saturatidn

Bijan Pour, DEQ, provided a hand-out and explained why new rule language for conditions associated with
saturation is necessary. The primary purpose is to up-date the language to correspond better with current
soil science and soil taxonomy by changing the terminology from mottling to redoximorphic features.
Further, improvements to the existing terminology is necessary since the term redoximarphic features is
used by the USDA’s Soil Conservation Service (now know as the National Resource Conservation Service

or NRCS).

Craig Costello, DEQ, presented a paper prepared by Larry Brown of DEQ, Their concerns deal with the
eastern part of the state where soils may not show morphological evidence of saturation (pumice soils) in
spite of the sustained presence of groundwater. Therefore they proposed that DEQ develop other field
criteria that can be used in the Eastern Region for evaluating soils. In addition, it was suggested that time
or duration of water tables be considered a factor in applying soil field indicators. The paper substantiated
several supportive documents including criteria used by wetland delineators such as hydrophytic

vegetation, hydrology, etc.

Bob Paeth, Consultant, explained a situation where a site was denied based on actual free water observed in
the test pit. The site did not show evidence of mottling but because water was observed in the pit it was
denied. Two weeks later the pit was dry even in the auger hole below the pit bottom. This soil was
considered to be deep and well drained. Bob’s point was to not base the evaluation on a single observation
of free water in pit since the water could be from run-off, a heavy down-pour or from the large pores
within the soil and not be related to ground water table. Water table observations using piezometers may
not reflect true ground water table levels. He also mentioned that during the recent heavy rains most of the
Class 1 Willamette and Woodbumn soils have standing water. If we didn’t allow development based on this
observation, you wouldn't be able to build anywhere in the Willamette Valley.

Herb Huddleston of Oregon State University aiso commented on this topic, suggesting that perhaps we
should not be discussing rules but guidelines instead. Rules written to interpret soils can not be used
consistently through out the state in every situation encountered. There will always be exceptions. Using
common sense and best professional judgment by observing landscape position, geomorphology,
stratigraphy and hydrology helps to reach a proper conclusion in each case.

Other issues related to Conditions Associated with Saturation that need attention include the following: 1)
where is ground water, 2) what is ground water and 3) how do we define where ground water is. We need
to be very careful using simple observations of where water is found in a pit as the only criteria for
evaluation. [ssue really relates to not how high the water table is, but how long of a duration will water be
present at that level. This would allow for possible situations where, during peak rainfall events,
drainfields would be under water but without causing a wide spread health hazard. Low chromas in soil
indicate where it's saturated long enough to affect performance of system. The concept of redoximorphic
features does not show the highest level of the water table but rather the level at which soil remains
saturated long enough so that evidence of iron reduction occurs.

For a Dayton soil it takes about three months of continuous saturation before redoximorphic potentials
drop to the point that iron is reduced. Situations occur where we have sites that do not represent current
hydrology (relic mottling) and as such the rules do not address this issue, Therefore, it comes back to
continued training and using best professional judgment in application of rules and guidelines.
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Bob Paeth suggested changing chromas to less than “3” instead of “2” or less. Chromas less than 2 were
used mostly to identify hydric soils in the eastern part of the United States, he added. Northwest soils may
be saturated with chromas greater than “2”. We also need to look at the issue of temporary water verses

permanent water, he concluded.

Stan Petrasek mentioned that a hard and fast rule may not be the way to go. Rather, use guide lines for
specific regions,

5) Adjournment

Stan Petrasek noted that the alloted time had .passed and adjourned the meeting at 3:00 pm. Discussion
and resolution of conditions associated with saturation and sand filter rules will be on agenda for the next

meeting, Tuesday, January 21, 1997.
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Committee Members Present:
Dan Haldemanrn

Stan Petrasek

Cliff Porter

Bruce Phillips, Chairman
Michael Madsen

Terry Bounds

Bob Paeth

Alex Mauck

© John Smits

Ron Miner

Bob Rapp

DEQ Staff:
Martin Loring
Robert Baggett
Dewey Darold
Sherm Olson
Craig Costello

Chairman Phillips called the meeting to order with introductions.

Chairman asked Committee for comments /corrections to January 8, 1997 minutes. CIiff
Porter requested clarification the final motion would reflect three category distinctions
be Pumpers, Combination Pumpers/Septic, and Installers.  The other issue Cliff Porter
requested be added is that pumping records be maintained with the company records
and not submitted to the Department, and would be maintained for three years by the
company and available for possible DEQ inspection.

Committee member Robert Paeth requested that on page 6 of the minutes he not be put
on record that Woodburn soils were Class [ soils, and indicated that was an inaccurate
statement of record. Class I and Woodburn soils would eliminate the problem. Paeth
also added it is an owtdated classification system.  There were no other objections/
corrections.

Other issues: Cliff Porter advised that he would be unable to attend the February 5,
1997 meeting. He requested that the issue regarding Holding Tanks if at all possible be
held from the agenda, if the topic was not covered at this meeting. Porter has been
contacted by many individuals regarding the Holding Tank issue and would like to have




considerable input into this item. The Chair indicated that there are still several items
on the topic list that have not been discussed, and that perhaps scheduling additional
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future meetings fo address all topics. Chairman Phillips indicated that there are several
housekeeping items that DEQ would be preparing language for, however this is still on
the agencies agenda. Martin Loring, recanted to the Committee the element of timing
discussed at the first Advisory meeting. The number of issues that the committee had
resolved by February 5, 1997, would be the only amendments the Department would be
able to go through the Public Hearing process, and make the June 1997 EQC meeting. It
does not mean the Committee cannot continue on with other resolutions and present them
to the EQC at a later date. The Departments main concern was the certification testing
rule would not be amended in time for the next licensing period. Any other issues we get
decided by February 5, 1997 will be included in the June EQC report. The housekeeping
items will be brought to the committee as discussed.

The additional critical item is the current set of fees. The fees that are in the rules are
nof the fees that get charged. FEven though the fees were approved by the EQC, the
legislature in 1995 deemed the fees to high and rolled the fees back. As a result of the
rules indicating a higher fee rate it causes confusion with the Counties, as some follow
the fees indicated in the rule. We don’t have a request going to the legislature to change
the fees for this session. Rules obtained through the Secretary of State, or by going on-
line the statue reflects the higher fee rate adopted by the EQC.  The Agency has
recommended to the governor the higher fee rate, and the governor said no to fee
increase. As a result, the counties have to justify to excess fee’s collected. A vote was
taken to accept the fees set by the legislation to reflect the actual fees being charged. All
in favor, no nays.

The Committee discussed several options as to how the original fee structure could be
placed back into the rules, so the program could run adequately. Dan Halderman will
write-up a report on the fees and will present at the next meeting. No further discussion
on this topic until the February 5 meeting.

SOIL SATURATION

Bijan Pour, DEQ Soil Scientist presented to the Committee his proposed
recommendations to revise the present rule 340-71-100 Definitions (28) “Conditions
Associated With Saturation”. The discussion brought up various technical
interpretations of labeling the various water tables throughout the State, and how each
county may have differing criteria in doing site evaluations. A lengthy educational
discussion amongst soil scientists, committee members representing the counties, and
DEQ Regional Staff, Terry Bounds proposed a Technical Sub-Committee be formed




involving soil scientists and other science tech. prepare a proposed recommendation and
then bring their findings, and proposal, and present to the current On-Site Committee for
final approval.  Some individuals suggested for the Technical Sub-Committee include
Steve Wert;, Bob Paeth; Bijan Pour; Bill Doak; Jerry Simonson. It was discussed that
the
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possibility of this sub-committee meet and re-submit their findings by February 5, was
overly optimistic. The rule making process was reiterated to the members, and the
Department will ask the previously recommended participants, plus other soil scientists
working in the field Chairman Phillips asked for concurrence that DEQ will develop
this committee and return to either the current Advisory Committee, or another
Committee for approval

SAND FILTER RULE
(Rule #277?)

A lot of confused discussion on the interpretation of the proposed rule changes and how
the proposed rule interacts with other On-Site Rules, and the understanding of
Temporary or Permanent Water Table. Chairman Phillips summed up the discussion
that Dewey Darold and Sherm Olson knows the appropriate language as to how the
Committee members think the rule should read, without reiterating the discussed

language.

It was asked to be put on record a statement to Sherm Olson that there is no documented
state in the nation that allows any type of water table to come into direct contact with a
disposal trench. Sherm agreed with that statement.

Holding Tanks

The Committee wants to address the requirements for portable holding tanks at
temporary sites. Sherm Olson brought up the issue the Department has been dealing

" with for the past six years, with a tank maker has been making and selling tanks for
construction sites. The tanks are smaller in design criteria than the Administrative Rule
definition of a holding tank, and therefore are not permitted.  The Department wants
the Committee to advise how these need to be addressed.

Cliff Porter discussed that these smaller holding tanks are not just unique to Oregon, but
are manufactured across the nation. His opinion is that the Department drop any
attempt to permit these above ground holding tanks. There is an economic reason as to




why they are chosen and used, as they are very expensive to pump. Since they are above
ground, and in the event of an environmental hazard it would be evident, and would be

reported.

However, without permits there is no revenue for individuals to regulate the small
holding tanks. Currently OSHA is visiting the sites where these holding tanks are being

used.
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On Site Advisory Committee Meeting

February 5, 1997

Members Present DEQ Staff Present
Bruce Phillips, Chairman Paul Heberling
Bob Rapp Sherm Olson

~ Robert C. Paeth Dewey Darold
John Smits Robert Baggett

- Michael Ebeling Martin Loring
Stanley Petrasek : Dennis lllingsworth
Michael Madson Anne Cox
Terry Bounds
Ron Miner
QOthers Present

Don Sherwood, Roto- Rooter, Eugene
Steve Satter, Roto-Rooter, Salem

- Dave Martin, OHD

Eric Pippid, OHD

Sandy Miller, N.W. Sanitation

Chair called the meeting to order with reviewing the minutes of the January 27, 1997
meeting. Comments relating to those minutes that are inaccurate are as follows: Sand
Filter Rule, a vote was taken to not accept the rule language that was proposed. A
consensus around the table that everyone felt that it was not a problem for the trench to
enter the water table (Dan Haldeman, had wanted a six inch cushion from the water
table,) Comments from Terry Bounds reflected that six inches on a temporary basis, plus
the Sand Filter rule only pertains to pretreated sand filter effluent, not standard,

John Smits, added that the minutes did not reflect that he volunteered to be part of the
Technical Committee on saturation, to represent a Sanitarian perspective. With these
corrections to the previous minutes, all committee members voted to accept the minutes.

Holding Tanks

The discussion began with the topic brought up at the previous meeting by CIiff Porter,
discussed that these smaller holding tanks are not unique to Oregon, but are
manufactured across the nation. His opinion that if the Department was to drop the use
of these holding tanks, it would be more economically costly to pump, and in the event of
an environmental hazard, it would be evident and would be reported and action would be
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taken for cleanup. Permilts and revenue for enforcement need to be addressed as a
major issue. Chair Phillips opened this topic for discussion.

A handout of OSHA Regulations was distributed, and Chair requested open discussion.
The City of Portland, Mike Ebeling addressed how the City is handling these holding
tanks. When notification of a job-site is submitted, a copy of the contract is requested
along with the requirement that a licensed pumper is hired to maintain the holding tanks,
and it goes with the Permit issued by the City. In the event the holding tank is not taken
care of, the City can go and enforce the removal, and cite any, and all party's privy to
this contract.

Sherm Olson distributed to the Committee a handout of proposed rule changes for
Holding Tanks. Terry Bounds suggested that the group go down the list and address
each item independently, and Chair Phillips agreed that a discussion was possible for
this meeting, but final decisions on the rule revisions may not come out of this meeting.
- He further suggested they are are other members sitting in on this meeting that may want
to assist in suggested language at a later time.

The Chair set aside the discussion of proposed rule amendments on Holding Tanks to
accommodate time for the representatives from the Health Division who attended to
discuss mobile fuel food units (4b) proposed rule revisions. The holding tanks the Health
Division deals with are possibly maximum 50 gallon holding tanks. It does not always
deal with holding tanks, but could be different formulations. Health Division has
regulated, but current rules require the units be permitted, and that they move as needed
to dump the waste, however, this is not happening. What is needed is to reference the
Health Division rules with the DEQ waste disposal rules. A motion was made fo accept
the draft as presented by DEQ. Another Committee member seconded the motion.

Terry Bounds requested that under (3) wording needs change from Holding Tank to
container. Chair asked if all agreed to the revision, and all concurred on that change.

Chair asked if all committee members accepted these few changes to the rules, all
members voted in favor, and did not request further discussion.

Next item up for discussion is ltem B, Tank Placement, (vou shall be in compliance with
all local building and health department requirements). All agreed with wording
suggested.

Item C, some discussion relating to Industrial Wastes, and it cannot be assumed what is
being dumped into the holding tank. Testing is done when the tank is taken to the
dumping facility. Since it follows the rest of the rules as far as on-site disposal, and that
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not all waste is taken to a treatment plant. The rules may be redundant for treatment
plants, but not for all other dumping sites. No further discussion of Item C.

Item D, Tanks shall be maintained to not cause Health Hazards or nuisances. Discussion
entailed the cleanliness of the holding tanks, in transporting, disposing, and dumping.
Generally, early in this discussion members accepted no change in the wording, however
there was additional discussion of exactly what is cleanliness. There was no final
agreement after the discussion to accept the revised wording, and therefore the early
" acceptance of this rule will be accepted for the record. '

ltem E, Tanks shall be placed at ground surface, and not buried. Structures of these
tanks are not constructed to be buried. No further discussion, language accepted.

Item F, Use of this tank to serve a dwelling, recreational vehicle or any other structure
for overnight accommodation’s is strictly prohibited Comments, violates planning rules,
not just DEQ. Discussion ranged from having a security guard, to use the statement on a
case by case basis. There were many comments on the wording of this rule, and the
Chair suggested that they move on, and address this issue at a later date.

Item G, Tank shall be the following standards, tank should be water tight. Suggested that
more language that the overflow not be the lowest part of the structure.

Tank capacity should not be less than 200 gallons, or more than 500 gallons.

Discussion surrounding the various sizes of potable tanks that run from 50gal. To 1,000
gal. tanks. Suggested language is to use the wording on a case by case basis, and leave
the 500 gallon maximum. The impact is on non-permitted above ground holding tanks,
and it's raw sewage that would be leaking, Chair indicated that the 1,000 gallon tanks
sounded reasonable, and said that language would be used.

Stan Petrasek suggested that to make things simpler combine C & D, by saying the tanks
shall be sound and durable, and made of non-corrosive material. Other suggestions
would be to have the company's tanks show the name and phone numbers on the holding
tanks. :

Chair, would like to bring in some additional individuals for input into further topics for
discussion. Department again discussed their deadline date for getting the rules revised
to meet the June Environmental Quality Commission. A follow-up meeting in Salem is
scheduled for February 20, 1997.

Unclear on tape recording which Item is being addressed.
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Committee Members; Department Staff ; General Public Attended: Sandy Miller
of NWS; Roy C. Lumber of Schulz Clearwater; Don Sherwood of Roto-Rooter;
Cliff Porter of NW San; Dan Haldeman of Deschutes Co.; Robert C. Paeth
Consultant; Bob Rapp of ABIA; Alex Mauck of AMSS; Paul Hebering of DEQ;
Martin Loring, Mgr. Of DEQ Community Assistance Program; Greg Farrell of
DEQ; Robert Baggett of DEQ; Sherm Olson of DEQ, ; Chairman Bruce Phillips
of Cascade Phillips Co.; Michael Madison of Pioneer CM Inc.; Michael Eboling
of City of Portland; Terry Bounds of Orenco Systems; Ron Miner of OSU
Extenson; Homer , Chris & Carol Rhodaback of Best Pots Inc.;, Stanley E.
Petrasek of Lane County. :

The Chairman opened the meeting with introductions, asking that each would
not just give them their name, but to also share the type of business they may
own .

After the introductions . To date committee members asked for amendment
and reviewed each QAR 340-71-600.

Suggestion that Section two list them as Installer; and pumper, .

Carol Rhodaback commented with , how this will this change.

The pumpers want the extra alarm added for keeping the mechancics brief.
Remainder of the rules, the Committee agree.d that the primary concern.

Word Verbiage 340-60 was voted and agreed upon . A problem is with the ones
that attempts to take the tests, and receiving a good issue.

They are very concerned how the state will prepare the time during a audit.
There is very many aspects as to how DEQ will be doing these inspections , just
as if DEQ hired a contract for On-Site Inspections.

Cliff Porter brought up that anyone who would want to continue. Majority
voted to have the minutes left, until the next called meeting,.




ATTACHMENT G
State of Oregon

DEPARTMENT OF ENVIRONMENTAL QUALITY
Rulemaking Proposal
for

Amendments to the On-Site Sewage Disposal Rules

Rule Implementation Plan

Summary of the Proposed Rules

Amendments making a total of 19 changes to the on-site program rules: 17 changes in Divisions 71
and two changes in Division 73 of Oregon Administrative Rule Chapter 340 are proposed as part of
this permanent rulemaking. The text of each change is included in Attachment A. The following is
a summary of each change.

1.

340-71-100(88): Definition of “medium sand” was deleted, with portions added to the
defmnition for “sand filter media”, and all the following definitions were re-numbered.

340-71-100(115): Clarify the definition of “residential strength wastewater”.

340-71-100(116): Language from 100(88) and 295(3) was incorporated into “sand filter media”
definition.

340-71-120: Delete language allowing agreement counties to adopt requirements by ordinance.
340-71-130: Add language to operating permit requirements for WPCF permits that groups
systems together on a single parcel of land for the purpose of determining whether design flow

indicate that a WPCF or Construction/Installation permit is warranted.

340-71-140: Reduction of all on-site fees listed in rule to reflect the 30% rollback mandated by
the 1995 Legislature.

340-71-162: Add “community systems” to the list of rules which do not apply to WPCF
applicants or permittees.

340-71-205: Add language that if re-connecting to an existing on-site sewage disposal system,
an authorization notice is required.
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10.

11.

12,

13.

14.

15.

16.

17.

18.

19,

ATTACHMENT G
340-71-220: Include additional for dosing septic tanks regarding cover design and nominal

diameter of the riser.

340-71-295: Remove language regarding number of orifices required in a sand filter based on
six square feet of sand surface area. Add language allowing the use of a threaded end cap or
plug as an option to the use of a valve at the end of each lateral.

340-71-315: Add language requiring field collection tile trench to be a minimum of 12 inches
wide to enable it to meet slope requirements.

340-71-425: Add language increasing the years of experience a person must have to qualify for
appointment as a special variance officer.

340-71-440: Modify language to make it clear that only appeals of variance approvals are
heard by the Environmental Quality Commission.

340-71-500: Remove language that duplicates material already covered in 340-71-162.

340-71-520: Remove language regarding construction requirements and technical experience
requirements to do plans and specifications. Add language indicating which persons can
provide a written assessment on large systems.

340-71-600: Modify on-site certification requirements to do three things: a) exempt septic tank
pumping businesses, portable sanitation businesses, and their employees from on-site
certification requirements, and b) limit the employees of septic system installers who must be
certified to those who supervise or are responsible for the installation of systems, and c) extend
the deadline for compliance with certification requirements to January 1, 2000,

340-71-605: Remove implementation date of rule modifications already in effect.

340-73-055: Add language allowing flexibility in determining what design methods may be
used to protect pumps from suspended solids, Language is also added to clarify that only
dosing tanks are subject to the one-third storage volume requirement. Language is removed
that prevents the use of a screen if the dosing assembly is preceded by a tank with an effluent
filter.

340-73-090: Remove language specifying an effective date for rule amendments already in
effect.
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ATTACHMENT G
Proposed Effective Date of the Rule

If the EQC approves this rulemaking proposal on June 5, 1997, a copy will be filed with the
Secretary of State office. The rule will become effective upon filing, which should be within a
week of the EQC meeting.

Proposal for Notification of Affected Persons

All sewage disposal service license holders, each DEQ field office, and each agreement (i.e.
contract county) office will be notified by a memorandum describing the rule amendments and
when they will become effective.

Proposed Implementing Actions

Implementation will occur within each DEQ office and agreement office by applying the rule
amendments associated with each type of application.

Proposed Training/Assistance Actions

If this rules are adopted by the EQC, specifically OAR 340-71-600, we will continue to schedule
and support voluntary testing as best we can within available resources. Wallet size cards will be
developed and issued for people passing the fest. Guidance for regional staff and the industry will
be prepared on what the Department intends to do in this area. Staff will also continue to provide
refresher training courses for people taking the test. A policy package will also be developed for
consideration in the next budget cycle requesting the staffing and other resources necessary to
property implement an on-site certification program.
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ATTACHMENT A

Note: The underlined portion of text represent proposed additions to the rule.
The fhraeketed} portion of text represents proposed deletions to the rule.

Amend QAR 340-71-340 as follows:
340-71-340 HOLDING TANKS.

(D Criteria for Approval. Except as provided in section (5) of this rule, a holding
tank requires a WPCF Permit. A WPCF permit for a holding tank may be
authorized by the Department on sites that meet all the following conditions:

(a) Permanent Use:

(A)  The site cannot be approved for installation of a standard subsurface
system; and

(B) No community or area-wide sewerage system is available or
expected to be available within five (5) years; and

(C)  The tank is intended to serve a small industrial or commercial
building, or an occasional use facility such as a county fair or a
rodeo; and

(D)  Unless otherwise allowed by the Department, the projected daily
sewage flow is not more than two hundred (200) galions; and

(E)  Setbacks as required for septic tanks can be met.

(b) Temporary Use: In an area under the control of a city or other legal entity
authorized to construct, operate, and maintain a community or area-wide
sewerage system, a holding tank may be installed provided the application
for permit includes a copy of a legal commitment from the legal entity that
within five (5) years from the date of the application the legal entity will
extend to the property covered by the application a community or area-wide
sewerage system meeting the requirements of the Commission, and
provided further that the proposed holding tank will otherwise comply with
the requirements of these rules.

(2) Design and Construction Requirements. Except as provided in section (5) of this
rule, holding tanks shall comply with the following:

(a) Plans and specifications for each holding tank proposed to be installed shall
be submitted to the Department for review and approval;




€))

)

ATTACHMENT A

(b) Each tank shall have a minimum liquid capacity of fifteen hundred (1,500)
gallons;

() Each tank shall:
(A)  Comply with standards for tanks contained in OAR 340-73-025;

(B)  Be located and designed to facilitate removal of contents by
pumping;

(C)  Be equipped with both an audible and visual alarm, placed in a
location acceptable to the Department, to indicate when the tank is
seventy-five (75) percent full. The audible alarm only may be user
cancelable;

(D)  Have no overflow vent at an elevation lower than the overflow level
of the lowest fixture served;

(E)  Be designed for antibuoyancy if test hole examination or other
observations indicate seasonally high groundwater may float the tank
when empty.

Special Requirements. The application for a WPCF permit shall contain:

(a) A copy of a contract with a licensed sewage disposal service company
which shows the tank will be pumped periodically, at regular intervals or as
needed, and the contents disposed of in a manner and at a facility approved
by the Department;

(b) Evidence that the owner or operator of the proposed disposal facility will
accept the pumpings for treatment and disposal.

Inspection Requirements. Each holding tank regulated through a WPCF permit
may be inspected periodically. An annual compliance determination fee in
accordance with the fee schedule in OAR 340-71-140 shall be charged.

TE: ndar rating pr ure for Department i ill Annual
mpliance Determination fees for each r Pollution Control
Facilities (WPCF) aperating permit near July 1% of each year. For
holding tank; r nder WPCF general permits, this billing will
deferred 1 from July 1, 1997, During th rral peri

the Department will undertake a review of holding tank regulation with
the intent of proposing any permanent rule amendments needed to
improve regulatory efficiency and effectiveness.
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Portable holding tanks may be temporarily placed at sites having limited duration
events (such as but not limited to county fairs or construction projects), provided
the following requirements are met:

(@)

®

(©

@

©
D

()

They shall be owned and serviced by a licensed sewage disposal service
business with sewage pumping equipment having not less than a 550 galion
tank, while also meeting all other requirements in OAR 340-71-600(10);

Tank placement and use shall be in compliance with all local planning,
building, and health requirements;

Only domestic sewage shall be discharged into the tank. Industrial
wastewater, and wastewater containing heavy metals (including but not
limited to copper, cadmium and zinc) shall not be discharged into the tank;

The tank shall be maintained in a sanitary manner so as not to cause a
health hazard or nuisance;

The tank shall not be buried;

Use of this tank to serve a dwelling, recreation vehicle, or any other
structure having sleeping accommodations is strictly prohibited.
Notwithstanding this prohibition, a portable holding tank may be used
temporarily to serve a contractor’s job shack or night watchman’s trailer;

The tank shall meet the following standards:

(A)  The tank shall be water-tight, with no overflow vent lower than the
overflow level of the lowest fixture served,

(B)  Tank capacity shall not exceed 1,000 gallons unless otherwise
authorized by the agent;

(C)  The tank shall be structurally sound, and be made of durable non-
corrosive materials;

(D)  The tank shall be designed and constructed to provide a secure and
water-tight connection of the building sewer pipe.

(E)  The tank shall be marked with the name and phone number of the
licensed sewage disposal service responsible for maintaining the
tank.




ATTACHMENT B

STATEMENT OF NEED AND JUSTIFICATION
Before the Environmental Quality Commission

In the matter of: ) Statutory Authority,

) Statement of Need,
Temporary Rule Changing Regulation of Holding Tanks ) Principal Documents Relied
Used as Alternative On-site Sewage Disposal Systems ) Upon and Statement of

) Justification

1. Citation of statutory authority:
ORS 468.065 authorizes the Commission to establish a schedule of fees for permits, and provides that

fees for a permit issued under 468B.050 may be imposed on an annual basis.

2. Need for the rules:
Holding tanks are used to serve the domestic waste needs of rural businesses where the flows are small

and a standard on-site sewage disposal system may not be allowed. Pumping costs make this an
expensive and uncommon waste disposal option. In 1995, the Department requiring operating permits
for holding tanks and annual compliance fees, with the idea that annual inspections would be conducted
for all holding tanks. Hundreds of holding tanks are thought to exist, but only 130 businesses using
holding tanks have applied for annual operating permits.

Public comments have been received that the Department should consider more effective and efficient
ways to regulate inspect and charge fees for holding tanks. The Department has agreed to under take
such a review. While that review is taking place, the Department proposes to defer billing of invoices
for annual compliance determination fees.

3. Documents relied upon:
The Department reviewed the regulations in response to concerns raised by owners of holding tanks in

Southern Oregon and concluded that a change was needed prior to this year’s billing cycle.

4. Justification of temporary rules:

Annual Comphiance Determination Fees are due by July 1" of each year. Inadequate time exists to use
the normal rulemaking process to change the way inspection fees are charged for holding tanks in time
for 1t to be effective with the July 1; 1997 billings. Failure to defer billing of invoices prior to July 1,
1997 will result in serious prejudice to the current permit holders. :

5. Housing Cost Impact Statement:
The Department has determined that this rule change will not affect the cost of development of a 6,000
square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that

parcel. The nule being changed affects commercml facﬁmg/ m
é/€/¢ 7 U/V
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Environmental Quality Commission
Rule Adoption Item
O Action Ttem

O Information Item
Agenda Item E.2.
June 5, 1997 Meecting

Title:
TEMPORARY RULE CHANGING REGULATION OF HOLDING TANKS USED AS
ALTERNATIVE ON-SITE SEWAGE DISPOSAL SYSTEMS

Summary:
Holding tanks are a type of alternative on-site sewage disposal system used by some rural businesses
to handle small domestic wastewater flows where a standard on-site sewage dispesal systems is not
allowed. Pumping costs make holding tanks an expensive waste disposal option.

For years, holding tanks were regulated through on-site construction-installation permits issued by the
the Department or counties. Annual inspections were required but seldom done, and a compliance
inspection fee was sometimes charged. In 1995, the Department began to require operating permits
for all holding tanks and annual compliance determination fees, with the idea that all holding tanks
would be inspected annually. The deadline to obtain an operating permit for an existing tank was
April 1, 1996. Though the number of holding tanks is estimated to run into the hundreds, to date only
130 holding tank users have applied for an operating permit.

Based on comments and concerns that have been raised in Southern Oregon, the Department has
decided that a thorough review of the way that holding tanks are regulated is needed to determine if
the current-approach is the most efficient and effective option available. While this review is
underway, the Department proposes adoption of a temporary rule to defer billing the annual
compliance determination fee that would ordinarily go out early in July of 1997,

Department Recommendation:
The Department recommends that the Commission approve the temporary rule as presented in
Attachment A of this report to defer for 180 days the billing of 1997 Annual Compliance

Determination fee for people operating holding tanks on WPCF permits. ,

e -
)/ @@V%’V Abestoei|atloct
oprt Authay !~ / Division Administrator

Accommuodations for disabilities are available upon request by contacting the Public Affairs Office at (503)
229-5317 (voice) or (503) 229-6993 (TDD)




State of Oregon

Department of Environmental Quality Memorandum

Date: June 5, 1997

To: Environmental Quality Commission

From: Langdon Marsh

Subject: Agenda Item E.2., On-site Holding Tank Temporary Rule, EQC Meeting, June 5,
1997

Background

As part of a public hearing process on permanent rule amendments proposed for the on-site sewage
disposal rules, two comment letters were received dealing with matters not discussed by the On-site
Rules Technical Advisory Committee and not included in the public notice or fiscal impact
statement prepared for that rulemaking proposal. The Department feels that the issues raised in the
letters have merit.

Advice from counsel was sought as to whether these new rule issues may be dealt with in the
permanent rulemaking proposal. Counsel advised not to include new issues in the permanent rule
presented for consideration by the Commission at its June 5th meeting because doing so would
violate state agency procedures for public notice and opportunity to comment.

Some of the new issues raised are not urgent and can wait until a future permanent rulemaking to be
addressed without harm. They will be added to the list of issues for consideration by a subsequent
advisory committee. However, the Department is convinced that one of the issues raised should be
dealt with sooner than this approach would allow to cure perceived inequities in the way fees are
charged to one type of permittee.

The permit type is Water Pollution Control Facilities (WPCF) General Permit number 5400, It has
been issued to 130 businesses using holding tanks for disposal of domestic waste which have
complied with a 1995 rule change directing them to obtain an operating permit. The issue raised is
how the Department regulates holding tanks, including who inspects them and fees that are charged.

The Department has decided to respond through a temporary rule. Because of the merit and urgency
of the arguments made, the Department recommends that the Commission consider a temporary rule
to resolve the issue.

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD).
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The following sections summarize the issue that this proposed temporary rule is intended to address,
the relationship to federal and adjacent state rules, authority to address the issue, the process for
developing the rulemaking proposal including alternatives considered, a summary of the rulemaking
proposal presented for public hearing, a summary of the significant public comments and the
changes proposed in response to those comments, a summary of how the rule will work and how it is
proposed to be implemented, and a recommendation for Commission action.

Issue this Proposed Rulemaking Action is Intended to Address

Permanent holding tanks are a type of alternate on-site sewage disposal system used by some rural
businesses to handle small domestic wastewater flows where a standard on-site sewage disposal
system is not allowed. Pumping costs make holding tanks an expensive and relatively rare waste
disposal option.

Holding tanks have been regulated through issuance of on-site construction-installation permits by
the Department and contract agents. Inspections were conducted as resources allowed and
compliance fees were charged when an inspection was actually done, Few inspections were
performed and when they were, fees were hard to collect.

Responding to these difficulties and a perception that public health interests require periodic
inspection of holding tanks, the on-site rules were changed in 1995 to require operating permits for
holding tanks and payment of an annual compliance fee. The intent was for the fees to cover the
aggregate cost of conducting periodic inspections and taking any necessary enforcement action.

It is not known how many holding tanks are in use, but the estimate runs into the hundreds. To date,
only 130 businesses using holding tanks have applied for the operating permit known as Water
Pollution Control Facility (WPCF) General Permit Number 5400,

The central issue raised by the Josephine County Commissioners is that the Department should be
open to allowing more efficient and effective ways to get inspections done. The Department agrees.

The Department will work with a Technical Advisory Committee to review options to regulate,
inspect and charge fees to holding tanks. It is also proposed to defer by temporary rule invoicing of
the $200, 1997 annual compliance determination fee in the interest of fairness to the regulated
community while this review is taking place.
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Relationship to Federal and Adjacent State Rules

There is no relationship between this proposal and federal rules. It does complement the rest of state
law and rule pertaining to the on-site sewage disposal program, protection of public health, and
protection of water quality.

Authority to Address the Issue

ORS 454.625 and ORS 468.020 confer upon the Commission broad authority to adopt rules
necessary to protect the quality of public waters of the state, public health and the general welfare.
ORS 469.065 authorizes the Commission to establish a schedule of fees for permits, and provides
that fees for a permit issued under 468B.050 may be imposed on an annual basis.

Process for Development of the Rulemaking Proposal (including Advisory Committee and
alternatives considered)

This temporary rule proposal was not discussed by the Technical Advisory Committee involved in
the permanent on-site rulemaking proposal. This proposal came out of the Department’s review of
the on-site regulations in response to concerns raised by owners of holding tanks and local
government officials in Southern Oregon. Alternatives considered include the following:

1) Delaying consideration of the regulation and inspection of holding tanks until a subsequent,
permanent on-site rulemaking,

2) Changing the method of regulating holding tanks,
3) Changing the requirement for an annual compliance determination fee to be charged, and
4) Changing the rule to allow private inspections to meet the compliance requirement.

Each of the above options introduced complexity that could not be properly dealt with in this
proposal. In fact, the issue of holding tank regulation proved too complicated to resolve
substantively in the short time available for the preparation of this temporary rule proposal. Even
though it was decided to take the substantive issue up with an advisory committee, it seemed proper
to also defer invoicing of annual compliance determination fees until the issue of how to regulate
holding tanks can be revisited.
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Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant
Issues Involved.

No public hearing was held on the temporary rule proposal to change how the Department regulates
permanent holding tanks,

Summary of Significant Public Comment and Changes Proposed in Response

No public hearing was held on the temporary rule proposal, and no comments have been received on
the proposal. However, the comments received on this issue in response to the permanent on-site
rule amendment public notice are as follows:

1) The Josephine County Board of Commissioners suggested that instead of using Department stafl
to inspect holding tanks, the Department should maintain a registry of holding tanks with
inspections performed by qualified local people.

2} Permitted users of holding tanks in the Merlin area of Josephine County commented that it is not
fair to charge an annual compliance determination fee for holding tanks that are not been
inspected by Department staff since the requirement took effect.

In response to this input, the Department has decided to review with the Technical Advisory
Committee how holding tanks should be regulated, inspected and charged fees. While this review is
going on, the Department feels it proper to defer billing of 1997 invoices for the $200 annual
compliance determination fee that is scheduled to be sent to each of the 130 holding tanks regulated
by WPCF General Permit number 5400 on July 15,

Summary of How the Proposed Rule Will Work and How it Will be Implemented

If this temporary rule proposal is approved by the Commission, no annual compliance determination
fee (ACD) invoices will be sent to the 130 businesses which have been assigned holding tank WPCF
general permit number 5400 when the rest of the ACD fee invoices are mailed July 1, 1997,
Instead, the fee invoices will be held, unmailed for 180 days until late December to allow time for
the technical advisory to complete its review of holding tank regulation and forward a permanent
rule recommendation. If no changes are made to the permanent holding tank rule, the invoices will
be mailed in late December of 1997. If permanent rule revisions are made to the holding tank rules,
the 1997 the ACD fees may or may not be invoiced depending on the nature of the change approved.
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Recommendation for Commission Action

It is recommended that the Commission adopt the temporary rule amendment deferring for 180 days
the billing of Annual Compliance Determination fee invoices for holding tanks regulated by WPCF
General Permit 5400 as presented in Attachment A of the Department Staff Report.
Attachments

A. Rule (Amendments) Proposed for Adoption

B. Statement of Need and Justification
C. Written Comment received from the Josephine County Board of Commissioners

Reference Documents (available upon request)

A. List of 130 businesses which have taken an assignment of WPCF General Permit
Number 5400,

Approved: /)
Section: }!‘ I ¢ “{iﬂ\ / / / g z ;/11/14“%’ -

Division: /évéz.z?émm /{’/&fﬂf’b% \

Report Prepared By: Martin W. Loring

Phone: (503) 229-5415

Date Prepared: May 19, 1997




340-71-340 HOLDING TANKS. ATTACHMENT A

(D

2) .

(3)

Criteria for Approval. A holding tank requires a WPCF Permit. A WPCF
permit for a holding tank may be authorized by the Agent for holding
tanks on sites that meet all the following conditions:

(a)  Permanent Use:

(A) The site cannot be approved for installation of a standard
subsurface system; and

B No community or area-wide sewerage system is available
or expected to be available within five (5) years; and

© The tank is intended to serve a small industrial or
commercial building, or an occasional use facility such as a
county fair or a rodeo; and '

(D) Unless otherwise allowed by the Department, the projected
daily sewage flow is not more than two hundred (200)
gallons; and

(E) Setbacks as required for septic tanks can be met.
(b)  Temporary Use:

(A) In an area under the control of a city or other legal entity
authorized to construct, operate, and maintain a community
or area-wide sewerage system, a holding tank may be
installed provided the application for permit includes a
copy of a legal commitment from the legal entity that
within five (5) years from the date of the application the
legal entity will extend to the property covered by the
application.a community or area-wide sewerage system
meeting the requirements of the Commission, and provided
further that the proposed holding tank will otherwise
comply with the requirements of these rules; or

(B) The tank is to serve a temporary construction site.

General:

(a) No building may be served by more than one (1) holding tank;

(b) A single tax lot may be served by no more than one (1) holding tank
unless the holding tanks are under control of a municipality as

defined in Oregon Revised Statutes;

Design and Construction Requirements:




(@)

(b)

(©)

Plans and specifications for each holding tank proposed to be
installed shall be subritted to the Agent for review and approval;

Each tank shall have 2 minimum liquid capacity of fifteen hundred
(1,500) gallons;

Each tank shall:

(A) Comply with standards for septic tanks contained in OAR
340-73-025,;

®B) Be located and designed to facilitate removal of contents by
pumping;

(C) Be equipped with both an audible and visual alarm, placed
in a location acceptable to the Agent, to indicate when the
tank is seventy-five (75) percent full. The audible alarm
only may be user cancelable; '

(D) Have no overflow vent at an elevation lower than the
overflow level of the lowest fixture served,;

(E) Be designed for antibuoyancy if test hole examination or
other observations indicate seasonally high groundwater
may float the tank when empty.

(4) Special Requirements. The application for permit shall contain:

(2)

(&

A copy of a contract with a licensed sewage disposal service
company which shows the tank will be pumped periodically, at
regular intervals or as needed, and the contents disposed of in a
manner and at a facility approved by the Department;

Evidence that the owner or operator of the proposed disposal
facility will accept the pumpings for treatment and disposal.

(5) Inspection Requirements. Each holding tank may be inspected annually. An
annual compliance determination fee in accordance with the fee schedule in OAR

340-71-140 shall be charged.
NOTE: Standard operating procedure for the Department is to bill Annual

Compliance Determination fees for each Water Pollution Control Facilities

(WPCF) operating permit near July 15t of each vear. For holding tanks

operated under WPCF general permits, this billing will be deferred 180 days

from July 1, 1997. During the deferral period, the Department will

undertake a review of holding tank regulation with the intent of proposing

any permanent rule amendments needed to improve regulatory efficiency

and effectiveness.




ATTACHMENT B

STATEMENT OF NEED AND JUSTIFICATION
Before the Environmental Quality Commission

Statutory Authority,
Statement of Need, -
Principal Documents Relied
Upon and Statement of
Justification

In the matter of*

Temporary Rule Changing Regulation of Holding Tanks
Used as Alternative On-site Sewage Disposal Systems

1. Citation of statutory authority: .
ORS 468.065 authorizes the Commission to establish a schedule of fees for permits, and provides

that fees for a permit issued under 468B.050 may be imposed on an annual basts.

2. Need for the rules:
Holding tanks are used to serve the domestic waste needs of rural businesses where the flows are

small and a standard on-site sewage disposal system may not be allowed. Pumping costs make this
an expensive and uncommon waste disposal option. In 1995, the Department requiring operating
permits for holding tanks and annual compliance fees, with the idea that annual inspections would
be conducted for all holding tanks. Hundreds of holding tanks are thought to exist, but only 130
businesses using holding tanks have applied for annual operating permits.

Public comments have been received that the Department should consider more effective and
efficient ways to regulate inspect and charge fees for holding tanks. The Department has agreed to
under take such a review. While that review is taking place, the Department proposes to defer
billing of invoices for anmual compliance determination fees.

3. Documents relied upon:
The Department reviewed the regulations in response to concerns raised by owners of holding tanks

in Southern Oregon and concluded that a change was needed prior to this year’s billing cycle.

4. Justification of temporary rules:
Annual Compliance Determination Fees are due by July 1* of each year. Inadequate time exists to
use the normal rulemaking process to change the way inspection fees are charged for holding tanks

in time for it to be effective with the July 1, 1997 billings.

5. Housing Cost Impact Statement:
The Department has determined that this rule change will not affect the cost of development of a

. 6,000 square foot parcel and the construction of a 1,200 square foot detached single family
dwelling on that parcel. The rule being changed affects commercial facilities.

A = -9 - mﬁ,gmﬁf/{@/&{f ok
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ATTACHMENT C

Board of Commissioners

JOSEPHINE COUNTY OREGON

500 N.W. 6th Street . Fred Barngasser
Grants Pass, OR 97526 Jim Brock
541-474-5221 Harold L. Haugen

541-474-5105 (fax]
1-800-735-2300

State ol Gregon
Depariment of Eawiranmental Quality

February 12, 1997 - | o 5
ST
o= =9

19 1997
Langdon Marsh FER =

Oirector ‘ _

DEPARTMENT OF ENVIRONMENTAL QUALITY OFFICE OF THE DI EQTOH

811 SW Sixth Avenue
Portland, OR 97204-1390

Dear Mr. Marsh,

In a recent meeting in Merlin a suggestion on handling rolding tank certiﬁcatior? came up. The
suggestions is simple: DEQ maintain registration of the tanks and license qualified people in
the community to conduct inspections. The hope, of course, is to reduce the present cost of the

program that is very high, especially for small business.

We appreciate having your staff consider this as an alternative ta the present system.

Sincerely,

JOSEPHINE COUNTY
BOARD QF COMMISSIONERS

Fors]

‘BCC/h

oloy Senator Brady Adams Gwen Bowman
Representative Bob Repine Steve Greenwood
Senator Bill Fisher ' Greg Fgrr'iﬂ
Representative Bill Markham ﬁ?zﬁsﬂogoiggo
Ed Dickenson
Del REnfro

Jasephine Cournty s an Affirnative action/equal oppartunity employer and complies with section 504 af the Rehabilitation Act of 1973




Environmental Quality Commission
X Rule Adoption Item
[] Action Item
[] Information Item Agenda Item I
June -, 1997 Meeting

Title:

Proposed modification of OAR 340-41-120(12) Effluent Limitations for Bacteria, to allow reduced
monitoring for bacteria for smaller sewage treatment plants.

Summary:

The Department believes that the bacteria in-stream standard monitoring requirement of a monthly
log mean of a minimum of five samples was inadvertently applied to the effluent limit portion of
the bacteria standard. The Department has historically utilized a monitoring matrix for
determining monitoring frequencies in permits which considers both the size and type of sewage
treatment facility and does not believe that the rule intended to change this approach.

The Department also believes that imposing additional monitoring requirements on small
treatment facilities imposes added costs that are not needed and that proper operation of these
smaller facilities is verified by other means.

This rule change will allow the Department to continue to use the monitoring matrix in setting
monitoring requirements in permits and will remove the mandatory five sample requirement

Department Recommendation:

It is recommended that the Commission adopt the rule amendments regarding bacterial effluent
limitations as presented in Attachment A of the Department’s Staff Report.
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Accommodations for disabilities are available upon request by contacting the Public Affairs Office at
(503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quality Memorandum

Date: May 15, 1997

To: Environmental Quality Commission

From: Langdon Marsh

Subject: Agenda Item F, Proposed modification of OAR 340-41-120(12) Effluent

Limitations for Bacteria, to allow reduced monitoring for bacteria for smaller
sewage treatment plants, EQC Meeting June 6. 1997

Background

On March 14, 1997, the Director authorized the Water Quality Division to proceed to a rulemaking
hearing on proposed rules which would amend OAR 340-41-120(12) Effluent Limitations for
Bacteria. The amendment would eliminate the requirement that compliance with the bacteria
effluent limitations be based upon a minimum of five samples per month. In addition, the current
rule requires resampling to occur when the single sample limitation is exceeded. The proposed rule
would allow resampling to be optional. Should a permittee decide not to resample, a single sample
exceedance would constitute a permit violation.

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on
April 1, 1997. The Hearing Notice and informational materials were mailed on March 14, 1997, to
a mailing list of those persons who have asked to be notified of rulemaking actions, and to a mailing
list of persons known by the Department to be potentially affected by or interested in the proposed
rulemaking action.

A Public Hearing was held May 1, 1997 with Mr. Dick Nichols serving as Presiding Officer. Only
one person (Janet Gillaspie, Executive Director of the Oregon Association of Clean Water Agencies
[ACWAY)) attended the hearing providing a letter of support for the rule change, but making no oral
comment. Written comment was accepted through the close of business of May 2, 1997. Other
than the letter submitted at the hearing, no written comments were received. In lieu of preparing a
Presiding Officer's Report, the one letter of comment is attached as Attachment C.

Department staff evaluated the one written letter received. The letter fully supports the proposed
rule change as it was placed on public notice. Therefore, the Department is proposing that the EQC
adopt the rule modification without change.

Accommodations for disabilities are available upon request by contacting the Public Affairs
Office at (503) 229-5317 (voice)/(503) 229-6993 (TDD).
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The following sections summarize the issue that this proposed rulemaking action is intended to
address, the authority to address the issue, the process for development of the rulemaking proposal
including alternatives considered, a summary of the rulemaking proposal presented for public
hearing, 2 summary of the significant public comments and the changes proposed in response to
those comments, a summary of how the rule will work and how it is proposed to be implemented,
and a recommendation for Commission action.

Issue this Proposed Rulemaking Action is Intended to Address

The Department proposes to change the effluent limitation portion of the bacterial standard to
delete the wording “based upon a minimum of five samples.” Monitoring frequencies will be
established in the permit from an existing guidance document that considers plant type and size.
Without this change, the effluent limitation portion of the bacterial standard will force all sewage
treatment plants that are covered by NPDES waste discharge permits, regardless of size and type, to
monitor a minimum of 5 times per month.

In addition, the existing rule mandates resampling any time the permittee exceeds the single sample
limitation. This proposed rule would allow resampling as an option if the permittee wishes to avoid
a permit violation. For smaller facilities, particularly those in remote regions of the state,
resampling as provided in the existing rule is a significant burden.

Relationship to Federal and Adjacent State Rules

For NPDES permits, federal regulations [40CFR, part 122.48] require sufficient monitoring of
effluent quality to assure the data is representative of the effluent. The federal rules, however,
specify no minimum frequency for any specific parameter.

Authority to Address the Issue

ORS 468B.048 provides the EQC with the authority to set water quality standards. ORS 468B.030
provides the EQC with authority by rule to set effluent limitations and other minimum
requirements. The Department proposes to modify OAR 340-41-120(11)which was originally
adopted pursuant to ORS468B.048.
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Process for Development of the Rulemaking Proposal (including Advisory Committee and
alternatives considered)

The Department believes this proposed rule change is basically a house-keeping matter. No
advisory committee was impaneled to deal with the issue. The Departmentdid contact ACWA and
Nina Bell of Northwest Environmental Advocates about this proposal and did not receive any
objections.

The no action alternativeis one option. The Department believes that the extra monitoring as
required by the current rule will needlessly burden many of the smaller cities because of added
costs and because it is not really needed.

The rule could be changed to require two or three samples per month instead of five. The
Department believes, however, that the determination of the proper number of samples can be
better defined with more flexibility in guidance. The Department currently has a monitoring matrix
for determining monitoring frequencies in permits. This matrix considers both the size and type of
sewage treatment plant,

Summary of Rulemaking Proposal Presented for Public Hearine and Discussion of Significant
Issues Involved.

In January, 1996, the Environmental Quality Commission adopted new water quality standards for
bacteria. The new bacteria standard contains numeric criteria that is based upon a monthly log
mean of a minimum of five samples. With the adoption of this new standard, the EQC also adopted
a rule establishing effluent limitations for bacteria. The numeric values for the effluent limits are
identical to the numeric values of the in-stream standard.

During the development of the bacteria standard, DEQ staff agreed that the in-stream standard
should be based upon a minimum number of data points; relative to effluent limits, however, no
minimum number of data points were proposed. Field staff believed that, for smaller sewage
treatment plants, monitoring of other parameters (total chlorine residual concentrations)would
provide reasonable assurance of proper disinfection to meet the bacteria limits at a reasonable cost.

In the days just prior to adoption of the standards by the EQC, several changes to the draft rule were
made. Most were made to accommodate concerns of various parties with the proposed standards.
Inadvertently, the effluent limits portion of the new standards were changed to include a
requirement that the monthly log mean be based upon a minimum of five samples. DEQ field staff
and the owners of small sewerage facilities were unaware of this change until after the Commission
had adopted the rules.
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DEQ believesthat it is not necessary for smaller sewage treatment facilities to collect five bacteria
samples every month. Many smaller plants collect only one each month . Proper operation of a
disinfection system is usually based upon surrogate parameters such as total chlorine residual that
can be instantancously monitored whereas bacteria results, at best, will not be known for 48 hours.
In addition, the costs of collecting, shipping, and analyzing bacteria samples, although not a great
deal of money, is a significant factor for small cities.

Summary of Significant Public Comment and Changes Proposed in Response

Only one comment, in full support of the proposed rule, was received. No changes to the proposed
rule is recommend from that which went to public notice.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

The guidance for establishing monitoring frequencies is already established. Permit writers
currently are familiar with it and use it on a regular basis. If the rule is changed, bacteria monitoring
frequencies will be determined in permits with the use of guidance and will not necessarily be set at
a minimum of five per month. In addition, if a permittee exceeds a single sample limitation and
decides not to resample, the exceedance will be deemed a violation of the permit and the Department
will issue a Notice of Noncompliance or other appropriate enforcement.
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Recommendation for Commission Action

It is recommended that the Commission adopt the rule amendments regarding bacteria effluent
limitations as presented in Attachment A of the Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:
1. Legal Notice of Hearing
2. Fiscal and Economic Impact Statement
3. Land Use Evaluation Statement ,
4 Questions to be Answered to Reveal Potential Justification for Differing from

Federal Requirements
5. Cover Memorandum from Public Notice
C. Written Comment from ACWA,

Approved: A,
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Section: ////// ' %/ /%f % /f‘f\
S A -
Division: et ceie . YLD,

Report Prepared By: Richard J. Nichols,
WQ -Bend

Phone: (541) 388-6146, X251
Date Prepared: May 6, 1997
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Attachment A.

340-41-120

(12) Effluent Limitations for Bacteria: Except as allowed in subsection (c) of this
section, upon NPDES permit renewal or issuance, or upon request for a permit
modification by the permittee at an earlier date, effluent discharges to
freshwaters, and estuarine waters other than shelifish growing waters shall not
exceed a monthly log mean of 126 E. coli organisms per 100 ml based-ena

minimom-of-five-(8)-samples. No single sample shall exceed 406 E. colj
organisms per 100 ml. However, no violation will be found H-a-single-sample

exceeds-406-E—coliperd00-ml, for an exceedance if the permitlee takes at least
then five consecutive re-samples shallbe-taken at four-hour intervals beginning
as soon as practicable (preferably within 28 hours) after the original sample was
taken- and i the log mean of the five re-samples is less than or equal to 126 _E.
coli-a-violationshallneteseur. The following conditions apply:

(c) For sewage treatment plants that are authorized to use reclaimed
water pursuant fo OAR Chapter 340, Division 55, and which also use a storage
pond as a means to dechlorinate their effluent prior to discharge to public waters,
effluent limitations for bacteria shall, upon request by the permittee, be based
upon appropriate total coliform, limits as reguired by OAR Chapter 340, Division
55; :

(A) For Level I limitations, i no two consecutive samples shall exceed
240 total coliform per 100 ml o and for Level lll and Level IV limitations, ifa no
single sample shall exceeds 23 total coliform per 100 ml;. However, no violation
will be found for an exceedance under this paragraph if the permittee takes at
least then five consecutive re-samples shall-be-taken at four hour intervals
beginning as soon as practicable (preferably within 28 hours) after the original
sample(s) were taken; and

{B}f- in the case of Level | effluent, the log mean of the five re-samples
is less than or equal to 23 total coliform per 100 ml or, in the case of Level lll and
IV effluent, if the log mean of the five re-samples is less than or equal to 2.2 total

coliform per 100 ml-a-vielation-shallnot-be-triggered.

PPDWC14\WC14575.doc




ATTACHMENT B-1
NOTICE OF PROPOSED RULEMAKING HEARING

Department of Environmental Quality Water Quality Division
' OAR Chapter 340-41

DATE: TIME: LOCATION:

May 1, 1997 1.00 p.m. Conference Room 3 A, 811 SW 6th, Portland OR
HEARINGS OFFICER(s): Dick Nichols
STATUTORY AUTHORITY: ORS 468B.035; 468.020
or OTHER AUTHORITY:

STATUTES IMPLEMENTED: ORS 468B.030
ADOPT:
AMEND: 340-41-120
REPEAL:

RENUMBER:
{prior approval from Secretary of State REQUIRED)

AMEND & RENUMBER:
(prior approval from Secretary of State REQUIRED)

X This hearing notice is the initial notice given for this rulemaking action.
[] This hearing was requested by interested persons after a previous rulemaking notice.
X . Auxiliaty aids for persons with disabilities are available upon advance request.

SUMMARY: In January 1996, the EQC adopted new water quality standards for bacteria along with a rule
establishing effluent limitations for bacteria. During the development of the standard, staff agreed that the mstream
standard should be based upon a minimum number of data points, refative to effluent limits, however, no mmimum
number of data points were proposed. In the days just prior to adoption, numerous changes to the rules were made.
Inadvertently, the effluent limits portion of the new standards were changed to include a requirement that the monthly
mean be based upon a minimum of five samples. Staff and owners of sewerage facilities were unaware of this
change until after the adoption of the rules. This rule change will correct the inadvertent error. :

LAST DATE FOR COMMENT: May 2, 1997

AGENCY RULES COORDINATOR: Susan M. Greco, (503) 229-5213
AGENCY CONTACT FOR THIS PROPOSAL: Dick Nichols
ADDRESS: ' 2146 N.E. 4th Avenue

Bend OR 97701

TELEPHONE: ' (541) 388-6146x251/1-800-452-4011

Interested persons may comment on the proposed rules orally or in writing at the hearing,. Wiitten comments will
also be considered if recerved by the date indicated above.
’,/

Coon 7 .
o lidtarridil Mot oD 257
" Signature : ate
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ATTACHMENT B-2

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Proposed modification of OAR 340-41-120(12) Effluent Limitations for Bacteria to allow
reduced monitoring for bacteria for smaller sewage treatment plants.

Fiscal and Economic Impact Statement

Introduction

This proposed rule will eliminate the requirement that all sewage treatment plants operating under an
NPDES permit monitor for bacteria a mimmum of five times each month in order to verify compliance
with bacteria effluent limits. For some sewage treatment plants, this will reduce their monitoring costs

by over $100 per month.

General Public

People whose homes are served by a community sewerage facility pay monthly user fees to pay for the
operation of the sewerage facility. This proposed rule, for some smaller sewage treatment plants, will
reduce the cost of monitoring for bacteria and, in tum, the amount of monthly fees required to operate
the plant. [It should be noted that the current rule, which this proposal will revise, has probably not yet
mmpacted users fees. Therefore, adoption of this rule revision would likely likely prevent fee increases
rather than result in a reduction in user fees.]

Small Business

People whose businesses are served by a community sewerage facility pay monthly user fees to pay for
the operation of the sewerage facility. This proposed rule, for some smaller sewage treatment plants,
will reduce the cost of monitoring for bacteria and, in turn, the amount of monthly fees required to
operate the plant, [It should be noted that the current rule, which this proposal will revise, has probably
not yet impacted users fees. Therefore, adoption of this rule revision would likely likely prevent fee
increases rather than result in a reduction in user fees.] .

Large Business

Large business are served by a community sewerage facility pay monthly user fees to pay for the
operation of the sewerage facility. This proposed rule, for some smaller sewage treatment plants, will
reduce the cost of monitoring for bacteria and, in turn, the amount of monthly fees required to operate
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the plant. Some larger business may operate their own sewage treatment plant, in which case, their
costs for operating the treatment plant may be reduced depending on the size of the treatment plant.

Local Governments

Local governments that operate sewage treatment plants may have reduced monitoring requirements
which will reduce their costs to operate the sewage treatment plant.

State Agencies

-DEQ
- FTE's - No change.
- Revenues - No change.
- Expenses No change.

- Other Agencies If another agency, like State Parks, has a sewage treatment plant operating under an
NPDES waste discharge permit, its costs for monitoring will likely be less depending upon the size of
the treatment plant, '

Assumptions

By federal rule, sewage treatment plants that discharge wastewater into surface waters of the state
must monitor the quality of their effluent to ensure compliance with effluent limits. Traditionally,
monitoring requirements (parameters, frequencies, etc.) have been based, in part, upon the size of
the facility. Smaller facilities are required to monitor less frequently. When the current bacteria
standard was adopted in January 1996, the rule inadvertently required a minimum of five samples
every month regardless of size. This proposed rule will again allow DEQ to set monitoring
frequencies based upon size and type the facility.

Cost savings resulting from this proposed rule depends upon a lot of things. Large plants will
likely continue to monitor a minimum of five times a month. Smaller plants will do much less;
some down to once/month. Some plants, particularly the large plants have laboratory facilities
and do their own analyses. Others, including the smaller plants, send their samples to
laboratories. Bacteria samples cannot be stored for more than 30 hours before laboratory
processes begin. This sometimes requires the sample to be delivered to the lab the same day it is
collected. Some are shipped by UPS or other form of commercial transport if the 30 hour limit

can be met,

The following table will demonstrate a case where this rule will save a small plant a maximum cost
per month:
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Activity 5 times per month Once per month

Collection (1/4 hour @ $15/hour)  §18.75 $3.75
Transport {35 by UPS) $25.00 $5.00
Analysis cost ($15 per sample) $75.00 $15.00

Total $118.75 $23.75

Resulting monthly savings for this case is: $95.00. For other plants that may be larger, the cost
savings will be less.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of'a 1,200 square foot detached
single family dwelling on that parcel.
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ATTACHMENT B-3

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Proposed modification of OAR 340-41-120(12) Effluent Limitations for Bacterta to
allow reduced monitoring for bactenia for smaller sewage treatment plants.

Land Use Evaluation Statement

L. In January, 1996, the Environmental Quality Commission adopted new water quality standards for
bacteria. The new bacteria standard contains mumeric criteria that is based upon a monthly log mean of
a minimum of five samples. With the adoption of this new standard, the EQC also adopted a rule
establishing effluent limitations for bacteria. The numeric values for the effluent limits are identical to

the numeric values of the in-stream standard.

During the development of the bacteria standard, DEQ staff agreed that the in-stream standard should
be based upon a minimum number of data points; relative to effluent limits, however, no minimum
number of data points were proposed. Field staff believed that, for smaller sewage treatment plants,
monitoring of other parameters (total chlorine residual concentrations) would provide reasonable
assurance of proper disinfection to meet the bacteria limits at a reasonable cost.

In the days just prior to adoption of the standards by the EQC, several changes to the draft rule were
made. Most were made to accommodate concerns of various parties with the proposed standards.
Inadvertently, the effluent limits portion of the new standards were changed to include a requirement
that the monthly geometric mean be based upon a minimum of five samples. DEQ field staff and the
owners of small sewerage facilities were unaware of this change until after the Commission had

adopted the rules.

The Department proposes to change the effluent limitation portion of the bacterial standard to delete
the wording “based upon a minimum of five samples.” Monitoring frequencies will be established in
the permit from an existing guidance document that considers plant type and size.
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2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No

a. If yes, identify existing program/rule/activity:

National Pollutant Discharge Elimination System (NPDES)
Water Pollution Control Facilities permitting system (WPCF)

NPDES and WPCF permitting programs require land use compatibility statements (LUCS) for all
new sources, The LUCS must be sent in before the Department can initiate review of engineering

plans and specifications.

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures
adequately cover the proposed rules?

Yes_ X No (if no, explain):

¢. If no, apply the following criteria to the proposed rules.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

3. If the proposed rules have been determined a land use program under 2. above, but are not'
subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

, \
Lo DU 2/15197

Dtvision Intergovernmental Coorﬁ[ > Date
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ATTACHMENT B-4

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

In January, 1996, the Environmental Quality Commission adopted new water quality standards for
bacteria. The new bacteria standard contains numeric criteria that is based upon a monthly log mean of
a minimum of five samples. 'With the adoption of this new standard, the EQC also adopted a rule
establishing effluent limitations for bacteria. The numeric values for the effluent limits are identical to

the numeric values of the in-stream standard.

During the development of the bacteria standard, DEQ staff agreed that the in-stream standard should
be based upon a minimum number of data points; relative to effluent limits, however, no minimum
number of data points were proposed. Field staff believed that, for smaller sewage treatment plants,
monitoring of other parameters (total chlorine residual concentrations) would provide reasonable
assurance of proper disinfection to meet the bacteria limits at a reasonable cost.

In the days just prior to adoption of the standards by the EQC, several changes to the draft rule were
made. Most were made to accommodate concerns of various parties with the proposed standards.
Inadvertently, the effluent limits portion of the new standards were changed to include a requirement
that the monthly geometric mean be based upon a minimum of five samples. DEQ field staff and the
owners of small sewerage facilities were unaware of this change until after the Commission had

adopted the rules.

DEQ believes that it is not necessary for smaller sewage treatment facilities to collect five bacteria
samples every month. Many smaller plants collect only one each month . Proper operation of a
disinfection system is usually based upon surrogate parameters such as total chlorine residual that can -
be instantaneously monitored whereas bacteria results, at best, will not be known for 48 hours. In
addition, the costs of collecting, shipping, and analyzing bacteria samples, although is not a great deal

of money, is a significant factor for small cities.

The Department proposes to change the effluent limitation portion of the bacteriat standard to delete
the wording “based upon a minimum of five samples.” Monitoring frequencies will be established in
the permit from an existing guidance document that considers plant type and size.

1. Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

40CFR, Part 122 .48 requires that all NPDES waste discharge permits shall specify required
monitoring including type, intervals, and frequency sufficient to yield data which are
representative of the monitored activity incloding, when appropriate, continuous
monitoring.  Federal regulations, however, have no specific, minimum monitoring

frequency for a given parameter.
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2.  Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

The applicable federal requirement for monitoring applies to permits and is neither
performance-based not technology-based.

3. Do the applicable federal requirements specifically address the issues that are of concern
in Oregon? Was data or information that would reasonably reflect Oregon's concern and
situation considered in the federal process that established the federal requirements?

Specific monitoring frequencies for bacteria or any other parameter are not established in
federal rule. This proposed rule intends to eliminate specific monitoring requirements for
bacteria that was inadvertently included in the in-stream bacteria standard when it was

adopted.

4.  Will the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially cenflicting requirements
(within or cross-media), increasing certainty, or preventing or reducing the need for costly
retrofit to meet more stringent requirements later?

It will reduce the cost to smaller sewage treatment plants for monitoring bacteria levels in
their effluent.

5.  Is there a timing issue which might justify changing the time frame for implementation of
federal requirements?

Not applicable. The current rule needs to be changed as soon as practicable so that permits
being renewed for-small sewage treatment plants do not have to contain requirements for
monitoring bacteria five times each month in order to verify compliance with effluent limits.

6. Wil the proposed requirement assist in establishing and maintaining a reasonable margin

for accommodation of uncertainty and future growth?

Not applicable to this proposed rule change. It will not affect future growth.
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7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

The current rule requires all sewage treatment plants operating under an NPDES permit to
monitor at the same frequency for bacteria. The Department believes that small treatment
plants should not be required to monitor at the same frequency as large plants because the
quantity of effluent is less and small plants do not have the resources to do such
monttoring. Smaller sewage treatment plants can effectively monitor the effectiveness of
their bacteria disinfection process with other parameters and do not need frequent bacterial

monitoring.
8.  Would others face increased costs if a more stringent rule is not enacted?
This proposed rule is not more stringent; in fact, it eliminates mandatory monitoring at a

specific frequency. ‘

9.  Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable federal requirements? If so, Why? What is the
"compelling reason” for different procedural, reporting or monitoring requirements?

This proposed rule will eliminate monitoring requirements that are more stringent than
federal regulations.
10. Is demonstrated technology available to comply with the proposed requirement?

Yes.

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

By eliminating specific monitoring requirements, this proposed rule will be more cost-
effective for smaller sewage treatment plants,

Attachment C, Page 3




ATTACHMENT B-5

State of Oregon

Department of Environmental Quality Memorandum
Date: March 14, 1997

To: Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements - Proposed modification of OAR

340-41-120(12) Effluent Limitations for Bacteria to allow reduced monitoring for bacteria for smaller
sewage treatment plants, ‘

This memorandum contains information on a proposal by the Department of Environmental

Quality (Department) to adopt new rules/rule amendments regarding effluent monitoring for
bacteria. Pursuant to ORS 183.335, this memorandum also provides information about the

Environmental Quality Commission’s (EQC) intended action to adopt a rule.

This proposal would allow reduced monitoring for bacteria for smaller sewage treatment plants.

In Jamary, 1996, the Environmental Quality Commission adopted new water quality standards for
bacteria. The new bacteria standard contains numeric criteria that are based upon a monthly log mean
of a minimum of five samples. With the adoption of this new standard, the EQC also adopted a rule
establishing effluent limitations for bacteria. The numeric values for the effluent limits are identical to
the numeric vatues of the in-stream standard.

During the development of the bacteria standard, DEQ staff agreed that the in-stream standard should
be based upon a minimum number of data points. Relative to effluent limits, however, no minimum
number of data points were proposed. Field staff believed that, for smaller sewage treatment plants,
monitoring of other parameters {(total chlorine residual concentrations) would provide reasonable
assurance of proper disinfecting to meet the bacteria limits at a reasonable cost.

In the days prior to adoption of the standards by the EQC, several changes to the draft rule were made.
Most were made to accommodate concerns of various parties with the proposed standards.
Inadvertently, the effluent limits portion of the new standards were changed to include a requirement
that the monthly geometric mean be based upon a minimum of five samples. DEQ field staff and the
owners of small sewerage facilities were unaware of this change until after the Commission had

adopted the rules.

DEQ believes that it is not necessary for smaller sewage treatment facilities to collect five bacteria
samples every month. Many smaller plants collect only one each month . Proper operation of a
disinfecting system is usually based upon surrogate parameters such as total chlorine residual that can
be instantaneously monitored whereas bacteria results, at best, will not be known for 48 hours. In
addition, the costs of collecting, shipping, and analyzing bacteria samples, although not a great deal of
money, is a significant factor for small cities. :

The Department proposes to change the effluent limitation portion of the bacterial standard to delete
the wording “based upon a minimum of five samples.” Monitoring frequencies will be established in
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the permit. When creating the permit, the Department will consider the an existing gnidance document
that considers plant type and size as follows: s

Mechanical Sewage Treatment Plants
Design Capacity, MGD
<0.05 0.05-0.10 0.11-0.50 0.51-1.0 1.01-50 5.01-10 >10
I/mon. 1/2 wks 1/week i/fweek  2/week  3/week 3/week

Lagoon Treatment Facilities
Design Capacity, MGD
<0.05 0.05-0.10 ©0.11-0.50 0.51-1.0 1.01-50 5.01-10 >10
1/mon. 1/mon. 1/2 weeks 1/week  2/week  3/week 3/week

The Department has the statutory authority to address this issue under ORS 468B.030 Effluent
Limitations and ORS 468B.035 Implementation of Federal Water Pollution Control Act, along with

the Department’s general authority contained in ORS 468.020.

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatible with local land use
plans.

Attachment C Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements. o :

Attachment D The actual language of the proposed rule (amendments).

Hearing Process Details

The Department is conducting a public hearing at which comments will be accepted either orally
or in writing. Mr, Dick Nichols will be the Presiding Officer at the hearing. The hearing will be
held as follows:
Date: May 1, 1997
Time: 1 PM
Place: Room 3A, DEQ Headquarters Building
811 SW 6th Avenue, Portland, OR 97204

. Deadline for submittal of Written Comments:  May 2, 1997
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Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attn: Mr. Dick
Nichols, 2146 NE 4th Avenue, Bend, OR 97701

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be received
prior to the close of the comment period. The Department recommends that comments are
submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted, The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments received.

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is June 6, 1997. This date may be delayed if needed to provide additional
time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testtmony at the
hearing or submit written comment during the comment period. Otherwise, if you wish to be kept
advised of this proceeding, you should request that your name be placed on the matling list.

Why is there a need for the rule?

This proposed rule is intended to correct an inadvertent error in the effluent limitations for the in-
stream bacteria standard when it was adopted in January, 1996. As it currently reads, the effluent
limitations portion of the bacterfa standard requires all sewage treatment plants to monitor for bacteria
in their effluent a minimum of 5 times each month. For smaller sewage treatment plants, this level of
monitoring frequency is unnecessary and financially burdensome. This proposed rule will eliminate a
minimum monitoring frequency as part of the bacteria standard. Monitoring frequencies will be
established in the permit. When creating the permit, the Department will consider an existing guidance
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document that considers plant type and size.

How was the rule developed

This rule was developed by staff without the use of an advisory committee. An advisory
committee was not used since the proposed rule change is a housekeeping measure to correct an
error in the rules as adopted. Staff has discussed the issue with interested and affected parties,

however.

The Department relied upon the permit guidance manual in drafting these proposed rules. Copies
of the documents relied upon in the development of this rulemaking proposal can be reviewed at
the Department of Environmental Quality’s office at 811 S.W. 6th Avenue, Portland, Oregon.
Please contact Ms. Wanda Stovall for times when the documents are available for review.

‘Whom does this rule affect including the public, regulated community or other agencies,
and how does it affect these groups?

It primarily affects small communities and their citizens. If adopted, it will reduce potential
monitoring costs for smaller sewage treatment plants and, consequently, users fees paid by
citizens whose sewage is treated by the sewage treatment plant. Reduced monitoring for bacteria
should not reduce confidence that bacteria discharges are in compliance with effluent limitations
or the protection of public waters. Effective disinfecting to ensure bacteria limitations is
accomplished through monitoring of the disinfecting agent such as chlorne residual or ultraviolet
light intensity.

How will the rule be implemented

If the rule is adopted, monitoring frequency for bacteria will be set m accordance with a
monitoring matrix that has already been established 1n permit writers guidance. This is the same
process that is used for establishing monitoring frequencies for all other discharge parameters.

Are there time constraints

Yes. New permits and renewal permits for smaller plants have been delayed pending
consideration of this proposed rule.

Contact for more information
If you would like more information on this rulemaking proposal or would like to be added to the
mailing list, please contact; Mr. Dick Nichols, Manager, 2146 NE 4th Avenue, Bend, OR,,

97701, Telephone No.: (541) 388-6146 X251.
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Department of Environmental Quality
Attn: Dick Nicholas

2146 NE 4" Ave.

Bend, OR 97701

Proposed Modifications of OAR 340-41-120(12) Effluent Limitation for Bacteria

The following comments on the proposed modifications to OAR 340-41-120(12) Effluent Limitations for Bacteria
are submitted by the Oregon Association of Clean Water Agencies (ACWA). ACWA ha a membership of over
70 agencies involved in wastewater treatment and surface water management throughout the State. ACWA
members were actively involved in both the Technical and Policy Advisory Committees during the development
of the new bacteria rules which were adopted by the Environmental Quality Commission in January 1996.

As indicated in the staff report for the proposed medifications of the rule, due to several last minute revisions, the
requirement for a minimum of five samples per month in the effluent limitations portion of the new standard
adopted in 1996 was not noticed by ACWA members prior to adoption. This minimum monitoring frequency
requirement was not included in either the Technical or Policy Advisory Committee recommendations.

ACWA agrees with the staff report recommendation to delete the wording “based on a minimum of five samples”
from the existing rule an make the other clarifying changes outlined in Attachment D of the proposai, and for the
Department to use the existing guidance to permit writers which describes the recommended sampling frequency
for bacteria based upon wastewater treatment plant capacity. ACWA believes that this frequency of bacteria
monitoring, along with other monitoring of disinfection processes, such as residual chlorine, will provide an
adequate level of public health protection. ‘

In summary, ACWA supports the proposed modifications to QAR 340-41-120(12) Effluent Limitations for
Bacteria. .

Thank you for this opportunity to comment.

Sincerely,

anet Gillaspie
ACWA Exequtive Director

cc: ACWA Board

Pe{g?lgaf?élre}ggsal? W, Water Quality Chélgrry Ott, Vice Chair Diane Taniguchi-Dennis, Secretary/Treasurer
984-8606 669-2438 ' 588-6380
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Llewelyn Is New Water Quéi‘lié/ Division Administrator

Mike Llewelyn began his duties as Water Quality Division Administrator on May 12.
While he cannot be here today, I want to acknowledge his arrival and tell you how
pleased I am that he has chosen to join us.

Mike has been Water Quality Program Manager at the Washington Department of
Ecology in Olympia since 1990. He came to Washington after more than ten years in
various water quality management positions at the Wisconsin Department of Natural
Resources. He holds a Masters Degree in Water Quality Management from the University
of Wisconsin.

Mike will be based at DEQ headquarters in Portland, but will work with agency regional
administrators, water quality managers and staff statewide to implement DEQ water
quality programs. He will be the lead designer of future agency programs to help restore
coastal coho salmon and restore water quality to more than 800 waterbodies around the
state currently listed as “water quality limited.”

He has clearly established himself as a person in command of both regional and national
water quality issues. We face tremendous challenges in the years ahead, and [ believe
Mike will serve DEQ and Oregon well.

Stephanie Hallock has returned to her real job as Eastern Region Administrator, but will
continue as lead in the Water Quality Strategic Planning process for now. It has been a
long several months for Stephanie. I want to take this opportunity to again express my
appreciation for her hard work in the Water Quality Division, and also my thanks to
Fastern Region Managers who filled in ably as acting DAs during her interim
assignment.

Hyundai Certification Sent to Corps

As you recall, Hyundai America asked last fall for modifications in their original 401
Certification covering their microchip manufacturing facility in Fugene. This week, we
sent the Corps of Engineers our final, amended certification that evolved from the
original Hyundai request. 1 believe our changes adequately address the company’s desire




for clarity of wording and intent while continuing to protect the environment at a very
high level. We conducted thorough internal review. Had informal discussions with other
affected parties, and fairly considered public comments.

In fact, the revised certification sets guidelines of greater clarity and stringency regarding
monitoring of impacts from stormwater runoff at the construction site, and sets a clear
standard for unacceptable performance. The Corps enforces compliance with Section 401
conditions. DEQ, however, retains enforcement authority for the state 1200 C stormwater
management permit. That permit, which generated past violation penalties, remains
unchanged.

Removal Underway For Mine Waste Near Opal Creek

Opal Creek, in the Willamette National Forest, drew considerable public attention in the
debate over old-growth forest management, DEQ entered the fray during decision-making
on disposal of old mine tailings that threatened water quality within the Opal Creek
drainage.

Today, work is in progress to remove toxic materials and preserve that special
environment. I applaud the work of DEQ staff for actively working with the U.S. Forest
Service and concerned public on this contentious issue. I also honor yet another
contribution by retired Oregon senator Mark Hattield to Oregon’s quality of life. Before
he left Congress, Senator Hatfield secured additional federal funding that now allows
removal of the tailings to suitable permanent storage. Removal should be complete by
carly to mid July.

Oregon Plan Implementation Underway

DEQ takes its role in salmon recovery and stream restoration very seriously. In April, the
Legislator and Governor Kitzhaber approved the Oregon Plan for coho recovery and the
Healthy Streams Initiative. This plan provides DEQ with 19 new positions to implement
our components of the plan which include development of Total Maximum Daily Load
allotments for waterways and help with monitoring Plan performance.

We began recruitment for these positions last month. Final assignments for each job are
still under review, but our ultimate aim is to put these new people in the right places to
meet plan commitments and public expectation. I will have a full report on these
placements when you meet next.

Recovery Planning Efforts Turn to Steelhead

Since March of this year state natural resource agencies have been working together to
prepare the steelhead supplement to the Oregon Plan. The supplement will be organized
to address fisheries management (harvest and hatcheries), water quality, water quantity
and physical habitat issues the Lower Columbia River, Oregon Coast, Klamath
Mountains Province, Snake River Basin and Upper Willamette River ESUs to obviate the
need for a listing and restore steelhead to productive levels.. DEQ has taken the lead for
preparation of the water quality chapter of the supplement.




A draft plan should be ready to submit to the National Marine Fisheries Service this
month. It is hoped that NMFS will grant itself a six month extension of time to consider
their listing decision so that more time is available to improve the conservation plan.
Without an extension, NMFS could act as early as this August.

The Governor's Office has also been working with the Governor's Offices of California,
Idaho and Washington to secure their agreement to undertake the conservation planning
in the shared ESUs in a coordinated fashion.

DEQ has prepared a set of management measures it proposes to implement to improve
water quality and help protect and restore steelhead salmon. Some of these measures will
require additional resources to implement and DEQ has provided information on the
budget implications to the Governor's Office. The next step for the department will be to
share information on these management measures with affected stakeholders and to get
their thoughts on the adequacy and appropriateness of the measures.

Mixing Zone Rule Amendment Delayed

You will note that the mixing zone rule amendment for point source dischargers is not on
the agenda today as originally planned. We have decided to delay action for two reasons.
First: The amendment will likely increase workload above levels required under the
existing rule. Therefore, waiting until we have a budget and an accurate fix on available
staffing scems reasonable. Second: Incorporating comments received during public
review will change the amendment enough that additional internal review will be
necessary before bringing the matter to you.

401 Certifications for Grazing On Schedule

To date, we have received 62 applications for Forest Service grazing permits which
require 401 Certification. This is more than we originally anticipated, and the
applications continue to trickle in. So far, we and Department of Agriculture have
completed review of 48 applications, and DEQ has issued certifications for each of them.
Overall, the working relationship with ODA goes well and processing has not suffered
any major delays.

Flow Levels Continue High On Columbia River.

The percentage of flow spilled at the Lower Columbia dams continued at a high level due
to river flows, flood control operations, and system management. Spill averaged 67.9%,
34.9%, 64%, and 55.9% of average daily river flow at McNary, John Day, The Dalles,
and Bonneville dams, respectively. The mid-Columbia dams continue to spill high
volumes of water, mostly in excess of hydraulic capacity.

Most sites report fevels of total dissolved gas (TDG) above the state’s TDG water quality
waiver. The highest levels of TDG measured continue to be in the tailrace of the John
Day dam where TDG levels were above 140%. There continues to be a high incidence of
gas bubble signs in fish collected at the John Day and Bonneville Dams. The levels of




gas bubble disease signs exceed the action criteria established by the National Marine
Fisheries Service for the controlled spill program.

Current considerations for reducing spill could include changes in the present plan for
flood control operations or passing more flow through the turbines which could result in
increased turbine mortality. There is disagreement between the fisheries managers and
the project operators on the amount of flow that should be passed through the power
house turbines.

Rogue Workshop Well Received

The Oregon Plan for coho restoration contains several commitments regarding
monitoring and assessment. DEQ will play a role in implementing many of those
components. The Plan also envisions a high level of volunteer involvement to help carry
out those jobs.

DEQ’s Rogue Basin Team conducted a water temperature monitoring training workshop
earlier this week for local government and watershed council members. About 45 people
attended the sesston held jointly with the Rogue Valley Council of Governments. Rogue
Team Leader Gary Arnold expects to hold four additional workshops. Response to this
first effort is a good indicator that we are fulfilling a need. Helping people in the
community get involved effectively will remain an important part of our job in the coho
restoration effort.

Clean Air Action Day Campaign Kicks Off June 16

We begin our annual Clean Air Action Day campaign in the Portland area June 16. This
kick off event is designed to make people aware of how their actions affect air quality,
and what they can do to reduce impacts on forecast bad air days.

This year’s public message will be enhanced by two public service television spots
featuring, of all things, car dealers telling people not to drive cars. Six of the most visible
(via advertising) car dealers in the Portland area agreed to help shoot two spots which
deliver such messages as keep your car properly tuned, combining errands and taking
alternative transportation on Clean Air Action Days.

Congratulations fo Air Quality and Public Affairs staffs for the creativity and hard work
put into this campaign.

Legislative Update

I am not including a written legislative report this time because situations are changing so
often that it could be out of date by the time you read it. Therefore, I’ll give you a verbal
update on several topics and also answer any specific questions you may have. I will
discuss VIP privatization, Arlington revenue shortfall, budget and fee bills, alternative
temperature standards, sanitarian license exemption for DEQ and the “Green Permits”
bill.




Response to Issues Raised at the April 1997 EQC Meeting
Regarding General Water Quality Permits.

1. What are the provisions for revoking a specific general permit if a local government
land use compatibility statement is challenged or revoked.?

Answer: Oregon Administrative Rules (OAR) Chapter 340, Division 18 establishes the
rules for coordinating land use issues with DEQ's programs, rules and actions. These
rules require that a Land Use Compatability Statement (LUCS) be submitted along with a
DEQ application. DEQ staff reviews the LUCS for completeness and to ensure that there
are no potential conflicts between the findings in the LUCS and permit conditions. These
rules state that in situations where the LUCS is appealed, the Department shall continue
to process the pending action unless otherwise ordered by the Land Use Compatability
Board (LUBA) or a court of law stays or invalidates the local action. If a LUCS is
successfully appealed after DEQ has issued a permit, DEQ may proceed to revoke or
suspend the permit, or may decide to wait until the land use appeals process is exhausted.
Typically, if the LUCS is revoked and the appeal process is exhausted, the permit for the
activity will no longer be necessary and it would be revoked. The revokation process for
WPCF and NPDES permits is outlined in OAR 340-45-060 and applies to general and
individual permits.

2. How can a public hearing be granted for a specific general permit?

Answer: DEQ rules provide for public notice and public comment on the development of
the general permit. No provision is made for public notice/hearings for assignment of
general permits to specific sources. The intended purpose of general permits is to
streamline the process and reduce work load for issuing permits for minor sources that
have common pollution control requirements.

3. What happens during the time between general permits expiring and being renewed?

Answer: The Water Quality Program has 29 industrial and storm water general permits.
13 are currently issued and 16 are pending renewal. For sources who held general
permits which have expired, DEQ rules specify that their existing permit remains in
affect until such time as it is replaced by issuance of a renewal permit. For new and
expanded sources that need a new general permit, they must wait for issuance of a new
general permit or risk being found to be in viclation of DEQ rules requiring permits.

4. What is the overall public involvement with general permits?

Answer: Public involvement is essentially limited to commenting on general permits
when they are proposed for initial issuance or renewal. This is the time for the public to
raise issues about the scope of the sources which would be subject to the general permit
and/or the specific provisions of the general permit.




