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**REVISED***AGENDA

ENVIRONMENTAL QUALITY COMMISSION MEETING

February 28, 1997
DEQ Conference Room 3A
811 S. W. Sixth Avenue
Portland, Oregon

Beginning at 9:00 a.m

Notes:

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any
item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to
consider that item as close to that time as possible. However, scheduled times may be medified if
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the
beginning of the meeting to avoid missing the item of interest.

Public Forum: The Commission will break the meeting af approximately 11:30 a.m. for the Public Forum if
there are people signed up to speak. The Public Forum is an opportunity for citizens to speak to the
Commission on environmental issues and concerns not a part of the agenda for this meeting. The public
comment period has already closed for the Rule Adoption items and, in accordance with ORS 183.335(13),
no comments can be presented to the Commission on those agenda items. Individual presentations will be
limited to 5 minutes. The Commissicn may discontinue this forum after a reasonable time if an
exceptionally large number of speakers wish to appear.

Approval of Minutes
Approval of Tax Credits

Action Item: Revocation and Request to Decommission Permit No.
95-014 - John M Compton
THIS ITEM HAS BEEN DELETED

Action ltem: Variance Application of Mr. and Mrs. Stephen Wilkins
THIS ITEM HAS BEEN DELETED

tRule Adoption: Permanent Rule Making for the On-Site Sewage
Disposal Systems in the Clear Lake Watershed in Lane County

Temporary Rule Adoption: 401 Grazing Certification Rules
Only Written Testimony will be taken on this Item

tRule Adoption: Draft Amendments to Waste Tire Carrier Permit
Rules




N.

Hearings have already been held on the Rule Adoption items and the public comment period has closed.
In accordance with ORS 183.335(13), no comments can be presented by any party to either the

-2

TRule Adoption: Rules Regarding Clarification of Tank Vessel Per
Trip Fees and Qil Spill Contingency Planning Requirements

Action Item: Total Dissolved Gas Waiver

Action Item: Implementation of Environmental Equity Advisory
Committee Recommendations

Informational Iltem: Portland Area Ozone Contingency Plan
Exceedance Analysis

Action Item: Transfer of Field Burning Program to the
Department of Agriculture

Commissioners’ Report

Director’s Report

Commission or the Department on these items at any time during this meeting.

The Commission has set aside April 17-18, 1997, for their next meeting in Portland, Oregon.

Copies of staff reports for individual agenda items are available by contacting the Director's Office of the
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 87204, telephone
229-5395, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting.

If special physical, language or other accommodations are needed for this meeting, please advise the
Director's Office, (503)228-5395 (voice)/(503)229-6993 (TTY) as soon as possible but at least 48 hours in

advance of the meeting.

February 25, 1997




Approved
Approved with Corrections

Environmental Quality Commission
Work Session
January 9, 1997

The Environmental Quality Commission work session was convened at
1:15 p.m. at the Department of Environmental Quality, 811 S.W. 6th Avenue,
Portland, Oregon. The following members were present:

Henry Lorenzen, Chair

Melinda Eden, Member

Linda McMahan, Member

Tony Van Vliet, Member

(Vice Chair Carol Whipple was not present)

Also present were Larry Knudsen, Assistant Attorney General, Oregon
Department of Justice, Langdon Marsh, Director, DEQ, and other DEQ staff.

Review of Revised Environmental Clean-up Rules

Mary Wahl, Waste Management and Cleanup Administrator, introduced
this item to the Commission. She said the rulemaking process, tasked with
revising clean-up rules addressing risk assessment, hot spots and remedy
selection, was on schedule per the 1995 legislative mandate.

Dick Pedersen, Waste Management and Cleanup Policy and Program
Development Manager, discussed the rulemaking process, and provided
information about the central advisory committee, the technical work groups and
the public information sessions. Citizen discussion groups were offered
statewide and there were public hearings in seven locations.

Brooks Koenig, with the Waste Management and Cleanup Policy and
Program Section, reviewed specific aspects of the proposed rules, indicating
they were more risk-based, addressed hot spots and placed more emphasis on
tand use.

Staff then answered Commissioners’ questions, and discussed the Department’s
plans for training following the rulemaking process.

Total Dissolved Gas Update

The Commission requested an update on the status of research regarding
total dissolved gas and fish survival rates. Presenting to the Commission were
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Mark Schneider with the National Marine Fisheries Services (NMFS), Margaret
Filardo with the Fish Passage Center, Tom Backman with the Columbia River
Intertribal Fish Commission and Kirk Beiningen with the Oregon Department of
Fish and Wildlife (ODFW).

Mark Schneider reviewed the 1996 waiver process. He then presented
and discussed the Independent Scientific Advisory Board's (ISAB) review of
NMFS’™ “1996 Annual Report to the Oregon Department of Environmental
Quality” draft version dated December 1, 1996. The ISAB review provided
comments on the seven topics included in the NMFS draft report:

1. Statistical evaluation of the available PiT-tag data to determine week-
by-week survival changes. ' '

2. Week-by-week estimates of the guantities of voluntary vs. involuntary
spill.

3. Empirical estimate of survival associated with spill.

4. Incidence of Gas Bubble Disease signs in adult salmonids and
estimates of upstream spawning delays of returning salmonids from
increased spill.

5. Survival estimates of transported vs. untransported fish at collector
projects.

6. Survival and incidence of Gas Bubble Disease data from net pens
below Bonneville Dam.

7. Incidence of Gas Bubble Disease signs in resident fish species
collected from below the Bonneville Dam.

The Commission then asked questions of the invited panel members.
Chair Lorenzen expressed his continuing concern with the lack of correlation
between spill and increased salmonid survival rates.

Mr. Schneider responded that with only three years’ experience with the
spill program, the science is not yet sufficient to support speculation about
improved survival rates.




Approved
Approved with Corrections

Minutes are not final until approved by the EQC

ENVIRONMENTAL QUALITY COMMISSION
MINUTES OF THE TWO HUNDRED AND FIFTY-SEVENTH MEETING

January 10, 1997
Regular Meeting

The Environmental Quality Commission meeting was convened at 8:30
a.m. on Friday, January 10, 1997, at the Department of Environmental Quality,
811 S.W. Sixth Avenue, Portland, Oregon. The following members were
present:

Henry Lorenzen, Chair
Carol Whipple, Vice Chair
Melinda Eden, Member
Linda McMahan, Member
Tony Van Vliet, Member

Also present were Larry Knudsen, Assistant Attorney General, Oregon
Department of Justice, Langdon Marsh, Director, DEQ, and other DEQ staff.

Note: Staff reports presented at this meeting, which contain the
Department’s recommendations, are on file in the Office of the Director,
811 S.W. Sixth Avenue, Portland, Oregon 97204. Written material
submitted at this meeting is made a part of this record and is on file at the
above address. These written materials are incorporated in the minutes
of the meeting by reference.

Chair Lorenzen called the meeting to order at 8:30 a.m.

A. Approval of Minutes

Commissioner Eden noted a correction in the minutes of the November
15, 1996 work session. The corrected sentence should read “Commissioner
Eden asked about the source and outcome of water used in the neutralization
(not incineration) process.” Commissioner Whipple moved to approve the
minutes with the correction. Commissioner Eden seconded the motion and the
minutes were approved as corrected.
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B. Approval of Tax Credits
No tax credits were presented.
C. Rule Adoption: Revised Environmental Clean-up Rules

Mary Wahl, Waste Management and Cleanup Administrator and Jeff
Christensen, Senior Policy Analyst in Cleanup Policy and Program Development
presented the Revised Environmental Cleanup Rules to the Commission. Ms.
Wahl noted two items for correction in the staff report: (1) in the cover memo, the
lowest cost option is preferred unless there are proportionately greater benefits
in the other balancing factors, not if there is risk reduction below the acceptable
risk level; and (2) the original “Attachment A” had some word processing errors
that were corrected and the new “Attachment A” dated January 10, 1997, would
be the document subject to the vote.

Ms. Wahl expressed her appreciation to staff and the many citizen
volunteers who made the rule revision process possible. She said that while the
Department and the advisory committee believe the proposed rules are both
protective and workable, they are both willing to come together again and revise
the rules if needed. /

Jeff Christensen discussed the rules, the rulemaking process, and the
comments received. He noted that the comments led to some refinements in the
rules, but the overall structure of the rules was similar to the Public Comment
version of the rules that was open for comments for forty-five days and was
subject to nine hearings in seven cities across Oregon.

Commissioner Eden moved to adopt the rules as recommended by the
Department. Commissioner Whipple seconded the motion and it was
unanimously approved.

~ After the vote on the rule adoption, Don Haagensen, a Portland: attorney
and Chair of the Central Advisory Committee, spoke briefly on the rulemaking
process. He commended both the Department and his feliow committee
members for doing high quality work in short turnaround times.

John Ledger, Legislative Counsei of Associated Oregon Industries (AQl},
also spoke after the vote. Mr. Ledger commended the Department for working
together with industry to forge a set of rules that would be flexible and cost
reasonable.
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D. Rule Adoption: Air Quality Industrial Rules (Small Source Title V
Deferral Extension) :

Greg Green, Air Quality Administrator, introduced this item to the
Commission. Air pollution sources that exceed certain emission thresholds must
have Title V permits or synthetic minor permits. In January, 1995, EPA
announced a “transition policy” allowing sources with the Potential To Emit (PTE)
at threshold levels, but with low actual emissions (less than 50 percent of
threshold levels) to defer Title V permitting requirements until January, 1997.
DEQ adopted a rule (OAR 340-028-2110(4) (b)) to take advantage of the policy.
EPA recently extended the deferral by eighteen months, while it engages in
rulemaking to redefine PTE (required by recent court cases). This proposed
revision would take advantage of the Small Source Title V Deferral Extension.

Commissioner Whipple asked what proportion of sources were limited by
the current threshold. Benjamin Allen of the Air Quality staff said that PTE and
Plant Site Emission Limits (PSELs) are not directly comparable. PTE determines
whether a source must have a Title V permit, but is not a regulatory limit on
emissions like PSELs.

The Department recommended that the Commission adopt the proposed
rule amendment. Commissioner Van Vliet moved approval of the Department’s
recommendation; Commissioner Eden seconded the motion. The motion was
unanimously approved.

E. Action ltem: Extension of the Tualatin Sub-basin Nonpoint Source
Management Implementation/Compliance Schedule and
Order (EQC Order)

Bob Baumgartner, Manager of Northwest Region’s Water Quality
Technical Services program, presented this item to the Commission. Mike
Wiltsey with the Northwest Region and Amin Wahab, Fanno Creek Watershed
Manager with the City of Portland, were also available to answer questions.

The original EQC Order was adopted in 1993 to insure continued
implementation of ongoing nonpoint source poliution control efforts fo achieve
compliance with the Tualatin Basin phosphorus Total Daily Maximum Loads
(TMDLs). The original expiration date of the EQC Order was December 31,
1995. On November 17, 1995, the Commission extended the compliance
schedule in the Order for fifteen months to allow for a broad review of the
Tualatin TMDLs.

Due to budget shortfalls, the review project has not been completed.
The proposed extension of the EQC Order would provide enough time for the
Department to complete a thorough review of the scientific information. Further
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implementation strategies and compliance schedules would be based on review
of the science. In addition, an extension would prevent the Designated
Management Agencies (DMAs) and the Department from being out of
compliance with the Order.

Mr. Wahab with the City of Portland said he supported the Department’s
recommendation. Commissioner Eden asked whether any DMAs disagreed with
the proposed Order extension and Mr. Baumgartner responded no. Chair
Lorenzen asked whether the project can be completed according to cleanup
levels in the original order. Mr. Baumgartner responded that although water
quality in the Tualatin has improved over the last ten years, original cleanup level
estimates may need to be revised based on scientific review.

Commissioner Whipple moved approval to extend the Tualatin Sub-basin
Nonpoint Source Management Implementation/Compliance Schedule and Order.
Commissioner McMahan seconded the motion and it was unanimously
approved. '

F. Action Item: DEQ v. Russell Henry, Jr. dba Henry Dozing and
Excavating and Lane Ward -- Appeal of Hearing Order re:
Violation and Assessment of Civil Penalty

This case came before the Environmental Quality Commission on Russell
R. Henry Jr.’s appeal of the hearings officer's Hearing Order Regarding Violation
and Assessment of Civil Penalty, dated April 19, 1996. Larry Knudsen, Assistant
Attorney General, provided a summary of the appeal to the Commission. Leslie
Carlough with the Northwest Region’s Enforcement Section and Dottie West,
open-burning specialist with the Western Region’s Salem office were available to
answer questions from the Commission. The Appellant was represented by
Attorney Stephen F. Mannenbach who participated via conference call.

Following discussion of Mr. Henry’s request that the Commission dismiss
the Department’s Notice of Appeal and Answering Brief in its entirety,
Commissioner McMahan moved to deny Mr. Henry's Motion to Strike “Motion to
Deny,” dated August 12, 1996. Commissioner Eden seconded the motion and it
was passed with four yes votes and one no vote {Commissioner Eden).

Commissioner Van Vliet moved to deny Mr. Henry’s Motion to Dismiss
Answering Brief, dated July 18, 1996. Commissioner Eden seconded the motion
and it was unanimously approved.

After considering the record in the case and arguments from each party,
Commissioner Eden moved the Commission affirm the decision of the hearings
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officer and incorporate by reference and adopt as its own the hearings officer's
Hearing Order Regarding Violation and Assessment of Civil Penalty, dated April
19, 1996. Commissioner McMahan seconded the motion and it was
unanimously approved. '

G. Action ltem: Petition to Repeal a Portion of OAR 340-024-0301
Regarding Vehicle Inspection Program for W, and
E. Scappoose

This matter came before the Environmental Quality Commission as a
Petition to Repeal a Portion of the Rule Adopting the Portland Area Inspection
Program Boundary and Petition to Stay Implementation as to W. Scappoose and
E. Scappoose pursuant to ORS 183.380 and OAR 137-01-070. The petition was
filed on November 25, 1996 by the City of Scappoose. The City requested that
the portion of the petition requesting repeal of the rule not be considered by the
Commission until after the filing of a “Technical Report” as referenced in the
petition. The petitioner subsequently withdrew the portion of the petition
requesting a stay of implementation of the rule.

Representing the City of Scappoose were Jeff Bennett, Legal Counsel,
Ken Bailey, City Council Member, Lisa Smith with the Planning Office and City
Manager Don Otterman. There were also several City Council members present
in the audience. The City identified an industrial facility in Columbia County
(Multnomah Plywood Corp.) that closed in 1994, and subsequently requested
that their Air Contaminate Discharge Permit be cancelled. According to City
officials, the permitted emissions from this facility would offset emissions
generated by motor vehicles commuting into the Portland airshed from
Scappoose. The City maintained that substituting the permitted industrial
emissions for those of motor vehicles should mitigate the need for vehicle testing
in Scappoose. Mr. Otterman discussed improvements in bus service designed
to reduce vehicle miles travelled. Ms. Smith reviewed traffic studies and
presented a vanpooling recommendation.

Greg Green, Air Quality Division Manager, and Dave Collier, Air Quality
Division, presented the Department’s position that while the emission
contribution from any one geographic area may seem relatively small when
compared to the entire Air Quality Maintenance Area Ozone Maintenance Plan
emissions, each emission strategy is very important to the collective success of
the Ozone Maintenance Plan. They also stated that substituting emissions
reductions from Multnomah Plywood for Scappoose area motor vehicles would
unfairly shift the strategy emphasis to the industrial souce sector.
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Following questioning from the Commission, Commissioner Eden moved
to approve the Department’'s recommendation to deny the petition submitted by
the City of Scappoose and retain the Scappoose census areas in the Motor
Vehicle Inspection and Maintenance area. She included in the motion a
direction to Department staff to explore creative ways to reward communities for
efforts such as those carried out by the City of Scappoose. Commissioner
McMahan seconded the motion. Commissioner Van Vliet proposed a second
motion to allow a temporary stay of removal from the Vehicle Inspection
Boundary, but withdrew the motion following clarification from Larry Knudsen,
Assistant Attorney General. Director Marsh took a roll call vote on the motion to
deny, and it passed with four yes votes and one no vote (Commissioner Van
Viiet). Chair Lorenzen thanked the City of Scappoose representatives for their
efforts to improve the region’s air quality.

H. Action ltem: Department of Environmental Quality’s
Recommendations Regarding the Deadline for Accepting
Comments on Proposed Rulemaking

Susan Greco, Department Rules Coordinator, presented this item to the
Commission. The Commission had previously requested that the Department
make recommendations regarding the procedures for considering comments on
proposed rulemaking. In the past, the Commission has asked either selected
members of an advisory committee, a panel of technical experts or
representatives of affected interest groups to attend a Commission meeting
when proposed rules were to be adopted by the Commission, and answer any
questions the Commission might have regarding the proposed rules. These
Commission meetings have occurred after the public comment period has
closed. Based on advise from the Attorney General’s office, the Commission
can no longer follow this practice without violating ORS 183.335(13)(g). Rules
adopted using this practice would be at risk of being invalidated by a court since
they would not have been adopted in compliance with rulemaking procedures.

The Department recommended that it continue to employ the procedures
used in the past. For those rules which appear to the Department to be
controversial or in which the Commission has expressed interest, the
Department will schedule the comment pericd to extend through a Commission
meeting. At that meeting, the Commission can hear from staff, technical experts,
the advisory committee, affected parties and the general public. The Department
will continue to schedule a public hearing and accept both written and oral
comments at the hearing. The adoption of the rules will be scheduled for a
subsequent Commission meeting.
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Following discussion and questions from the Commission, Director Marsh
proposed that these recommendations be implemented on a trial basis and
reviewed periodically to ensure they will allow the Commission to hear from
interested and affected parties without violating the prohibition on late
comments. The Commission agreed, and there was no motion or vote required.

Mary Wahl, Waste Management and Cleanup Division Administrator,
introduced ltems |, J, K, L and M to the Commission. She provided a summary
of the reports that are provided to the 1997 Legislature, either as required by law
or in response to specific direction provided to the Department by the 1995
Legislature.

L. Informational Item: 8th Annual Environmental Clean-up Report

The Waste Management and Cleanup Division is required under ORS
465.235 to provide this annual report to the Commission, the Governor and the
Legislature. The report presents cleanup program activities for the past fiscal
year and summarizes cleanup actions in progress as well as those projected for
completion through June, 1997. it also includes a summary of the four-year plan
through 1999.

J. Informational Item: Report to the 1997 Legislature on Status
and Alternative Funding Mechanisms for the Toxics
Use Reduction Program

The Hazardous Waste Policy and Program Development Section of the
Waste Management and Cleanup Division was directed by the Legislature, in a
1995 budget note, to review the current funding source for the Toxics Use
Reduction Program and to evaluate alternative funding mechanisms for the
program. The report summarizes the results of this evaluation and provides the
Legislature with four new few options as alternate funding sources.

K. Informational Item: Report to the 1997 Legislature on Orphan
Site Funding Review

The Cleanup Policy and Program Development Section of the Waste
Management and Cleanup Division was directed by the Legislature in a 1995
budget note to convene a task force to review alternate funding sources for the
fees supporting orphan site cleanups. This report summarizes the results of the
review effort and presents the Legislature with several funding alternatives.

L. Informational Item: Report to the 1997 Legislature on Solid Waste
“Budget Note” Review
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The 1995 Legislature asked the Department to “review existing legislation
and report to the 1997 Legislature on any recommended changes in waste
reduction and recycling measurement requirements, and enforcement ....” The
Department's report contains the Department’s analysis and recommendations.

M. Informational Item: Scolid Waste Management Program Biennial
Report to the 1997 Legislature

The first three parts of this report provide data on information on the
status of solid waste generation, waste prevention, recycling and disposal in
Oregon. The fourth part is a status report from Portland Metropolitan Service
District on waste reduction program planning and implementation.

N. Commissioners’ Reports

Commissioner Whipple reported on the development of the Healthy
Streams Partnership and her role as the Commission’s representative on the
Governor's Watershed Enhancement Board. She encouraged Commission
members to follow the progress of the Partnership and discussed its potential
impact on the Department.

Commissioner Van Vliet noted a recent, anonymous article in the “Oregon
Insider” regarding the Department’s enforcement program. Northwest Region
Administrator Tom Bispham said the Department was preparing a response.

Chair Lorenzen said he would like to arrange a joint meeting of the
Commission and the Board of Agriculture within the next several months to
discuss topics of mutual interest.

O; Director’s Reports

Director Marsh briefed the Commission on the recent federal district court
ruling which states that the U.S. Forest Service must get Oregon 401 Water
Quality Certification before issuing or renewing grazing permits for 1997. DEQ
and the Oregon Department of Agriculture (ODA) are working jointly to develop a
“universal” 401 Certification to provide to people requesting grazing permits. The
current proposed approach would be through an emergency rule process to be
brought to the Commission at the February, 1997, meeting.

Director Marsh discussed the list of agency legislation to be introduced
this session. He noted that Non Point Source Tax Credit proposal did not make
the cut during the Department of Administrative Service’s review process.
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Director Marsh reported on his recent trip to the Netherlands with Oregon
government and industry representatives to explore incentive-based options for
future environmental regulation, such as the so-called “Green Permits” and the
Environmental Stewardship Project. He said there may be industry-introduced
legislation this session that will bring these approaches to a more visible level.




State of Oregon

Department of Environmental Quality Memorandum
Date: February 19,1997

To: Environmental Quality Commission

From: Maggie Vandehey, Tax Credit Coordinator

Suhjecf: Corrections to 2/28/97 Agenda ltem B

Please discard the previous Agenda Item B for the February 28, 1997 Environmental Quality
Commission meeting that was sent to you and replace it with this enclosure. [ corrected several
- errors in my report generator. I hope this didn’t cause any inconvenience.




Environmental Quality Commission
U] Rule Adoption ltem

X Action ltem Agenda ltem B
[] Information ltem February 28, 1997 Meeting
Title:

Approval of Tax Credit Applications

Summary:

Staff does not recommend granting three requests for extension of time to file applications.
Staff does recommend the approval of three (3} tax credit applications with a total facility cost
of $245,136 and two (2) certificate revocations as follows:

3 Pollution Prevention $123,843

1 Pollution Control

1 Field Burning Facility $121,293
4 Total Tax Credits $ 245,136

Applications with costs exceeding $250,000
Applications for Pre-certification

Request for certificate transfer

Certificate revocations

Requests for extension of time to file

LN OO

Approve issuance of tax credit certificates for applications as presented in Attachment A of the
staff report. :

Revoke tax credit certificates presented in Attachment B of the staff report.

Do not grant an extension of time to file three applications as requested in Attachment C of the
staff report.

/ //

Dsgusetl Vil e Lty
@ - Y. N

Repo% Author %lSlopA&nln|strator D!:l‘ec?tor

February 10, 1997
Taxshare\egc_fin\8702_eqc.doc

TAccommodations for disabilities are available upon request by contacting the
Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon

Department of Environmental Quality Memorandumr
Date: February 10, 1997

To: Environmental Quality Commission

From: Langdon Marsh, Director

Subject: Agenda ltem B, February 28, 1997 EQC Meeting
Approval of Tax Credit Applications

Statement of the Need for Action

This staff report presents the staff analysis of pollution prevention and control facilities
tax credit applications and the Department's recommendation for Commission action on
these applications. The following is a summary of the applications presented in this
report:

Applications for Pollution Prevention Pilot Program: Air Quality
All equipment is used in the normal course of doing business. However, the owners would not have replaced their
existing systems at this time or with this particular equipment had it not been required by the National Emission
Standards for Hazardous Pollutants (NESHAP) and to avoid monitoring and record-keeping requirements,

Percent
TC No. Applicant Description Cost Allocable
4712 |Lyle & Rosalie Nelson, |New multiprocess wet cleaning system $39,200
‘ LLC installed as a replacement for one of two

percloroethylene dry cleaning machines
which vented emissicns to the atmosphere
during the drying cycle.

4717 |Newport Dry Cleaners  JNew non venting dry-to-dry percloroethylens
dry-cleaning machine installed as a $55,143
replacement for a perc dry-to-dry machine
which vented emissions to the atmosphere.

4718 |West 11" Laundry and  [New non venting dry-to-dry perclorcethylene $29,500
Cleaners, Inc. dry-cleaning machine installed as a

replacement for a perc dry-to-dry machine
which vented emissions to the atmosphere

Total Prevention $ 123,843

'A large print copy of this report is available upon request.
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Applications for Pollution Control Tax Credit

Other Division 16

4672 \David R. Briggs' AQ: Field Burning. Like-for Like Replacement $121,293 52%
of John Deere 2810 7-Bottomn plow. New
John Deere 8400 225 hp tractor. Used to
plow, harrow and flail as an alternative to
cpen field burning.

Total Pollution Control $121,293

1 See Certificate Revocation

Certificate Revocation

David R. Briggs’ tax credit application number 4672 contains a like-for-like replacement
of a 7-Bottom plow which was certified under Pollution Control Facility Tax Credit
Certificate Number 2856 as shown in Attachment B. Certificate Number 2856 would be
revoked to coincide with the approval of tax credit application number 4672.

ELF Atochem North America, Inc. received Pollution Control Facility Certificate Number
2740 on December 13, 1991 for a two-stage emergency scrubber. However, during
1994 they experienced two events where chlorine escaped into the air which
necessitated replacement of the 1991 equipment. EIf Atochem will be applying for a
tax credit on the new replacement scrubber which became operational in March of
1996.

Extension of Time to File

On December 31, 1996, Willamette Industries, Inc. requested an extension of time to
file three applications as provided for in QAR 340-16-020 (1):

(c)The Commission may grant an extension of time to submit an application if
circumstances beyond the control of the applicant would make a timely filing
unreasonable;

(d) An extension shall only be considered if applied for within two years of
substantial completion of construction of the facility. An extension may be granted
Jor no more than one year. Only one extension may be granted.

The three projects were completed and placed in service on December 31, 1994. They
are:
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Willamette’'s South Valley Project #185 - Equipment Washing Station
Willamette's Duraflake Project # 239 - Air Density Separator
Willamette's Albany Paper Mill project #94-20 - Mill Sewer System

The requests, as shown in Attachment C, are made for the following circumstances
beyond the control of the applicant: :

1. Applicant found it difficult to document the components eligible for pollution
control in a manner that wouid satisfy the CPA reviewing the application.

2. Applicant’s Environmental Engineering Staff had time pressures placed on
them due to work invelving Title V Federal Air Permits.

3. Applicant’s acquisition of another business placed a burden on the
applicant’s accounting department.

Background and Discussion of Issues
There are no issues presented for discussion in this report.

Summary of Any Prior Public Input Opportunity

The Department does not solicit public comment on individual tax credit applications
during the staff application review process. Opportunity for public comment exists
during the Commission meeting when the applications are considered for action.

Conclusions

The recommendations for action on the attached applications are consistent with
statutory provisions and administrative rules related to the pollution contro!, poliution
prevention and reclaimed plastic product tax credit programs.

Recommendation for Commission Action

The Department recommends the Commission:

A) Approve certification for the tax credit applications as presented in Attachment A
of the Department Staff Report.

B) Revoke David L. Briggs’ Pollution Control Tax Credit Certificate Number 2856 to
coincide with the approval of tax credit application number 4672 as presented in
the Department Staff Report and it's Attachment B.

C) Revoke ELF Atochem North America, Inc.'s Pollution Control Facility Certificate
number 2740 as presented in the Department Staff Report and it's Attachment B.
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D) Do not grant an extension of time to file the three applications as presented in
the Department Staff Report and it's Attachment C. The Department does not
agree the reason’s cited in the letter are beyond the control of the Applicant.

Intended Follow-up Actions

Notify applicants of Environmental Quality Commission actions,

Tax Credit Program Overview

- 12/31/96

111196 2/28/97 Recommendation
Certificates Certified Certified App. Certified Certified App.
Costs® Allocable Count Costs'’ Allocable  Count
: Costs® Costs?
Pollution Prevention 438,561 438,561 11 123,843 1 2_3,843 3
Pollution Control
Air Quality 5,478,642 5,478,642 8
CFC 11,336 11,336 5]
'Field Burning 705,679 681,616 12 121,293 $55,777 1
Noise 200,347 200,347 3
Hazardous Waste 136,845 136,845 4
SW - Recycling 908,387 879,746 20
SW - Landfill
Water Quality 2,108,757 2,108,757 10
UST 4,473,560 4,234,849 40
Total 14,113,553 13,732,138 103 121,283 $55,777 1
Reclaimed Plastics 598,250 598,250 18
TOTALS 15,150,364 14,768,949 132 245,136 179,620 4

4 Certified Costs represent the total facility costs the Department determined to be eligible under the

tax credit program.

® Certified Allocable Costs represent the Certified Costs multiplied by percentage aliocable to
pollution control. The actual dollars that can be applied as credit are 50 percent of the Cenrtified

Allocable Costs,
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Available as Tax Relief by Year

App.

No. 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006
Priorto 1997% . 1. $18,189- . $15,848 . .$16,347- . $14,898 . $12,739. 811,133 $7,750.  $5,750 $738
2/28/97 EQC 4712 $3,920|  $3,920 $3,920 $3,920]  $3,920

4717 $55t4| $5514 35514 $5.514] 85514

4718 $2,950| $2,950 $2,950 $3.950] $2,950

4872 $4505| $4,505 34,505 54505, $4,505| $4,505 $4,508
Total 1/28/97* $17 $17 $17 317 $17 $5 $5

*in thousands

Attachments

A. Pollution Controt Tax Credit Application Review Reports.
B. Certificates to be Revoked.
C. Requests for Extension of Time to File.

Reference Documents {(available upon request)

ORS 468.150 through 468.190.
OAR 340-16-100 through 340-16-125.
OAR 340-16-005 through 340-16-050.
ORS 468.925 through 468.965.
OAR 340-17-010 through 340-17-055.

b wh =

Approved:
Section: ﬁwx\\qu
N
B |
Division: %\i =<t~ ‘L!zﬁofn

Repért Prépared By: Margaret Vandehey
Phone: (503) 229-6878
Date Prepared: February 10, 1997

Taxshare\eqc\9702_deq.doc




Attachment A

Application No, TC-4672
Page 1

State of Oregon
Department of Agricuiture

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

David R. Briggs

92001 N. Coburg Rd

Eugene OR 97408-9236

The a'pplicant owns and operates a grass seed farm operation in Lane County, Oregon.

' Application was made for tax credit for air pollution control equipment.

Description of Claimed Facility

The equipment described in this application is located at 92001 N Coburg Rd, Eugene, Oregon.
The equipment is owned by the applicant.

John Deere 8400 225 hp tractor $116,922.58
John Deere 2810 7-Bottom plow 4,300.00%

Claimed equipment cost: $121,292.58
(Accountant's Certification was provided and the appticant provided copies of purchase
orders.)

*This facility is a like-for-like replacement of the original facility certified as certificate
2856. The facility is eligible for tax credit certification (340-16-025}3)(g)}(A) up to an
amount equal to the difference between the cost of the new facility ($18,500) and the like-for-
like replacement cost of the original facility ($14,200). The value of the improvement,
therefore, is $4,300.

Description of Farm Operation Plan to Reduce Open Field Burning.

The applicant has 900 acras of annual grass seed under cultivation. Mr. Briggs has now made
the complete transition from open field burning to flail chopping, plowing, disking, harrowing
and rofling to prepare his acreage for. replanting.

The applicant states that to accomplish the plowing, harrowing and rolling functions in a timely
manner the higher horsepower tractor and wider 7-bottom plow are required.

Procedural Reguirements

The equipment is governed by ORS 468.150 through 468.190, and by OAR Chapter 340,
Division 16, The equipment has met all statutory deadlines in that;




Application No. TC-4672
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Purchase of the equipment was substantially completed on July 15, 1996. The application was
submitted on October 3, 1996; and the application for final cerfification was found to be
complete on January 23, 1897. The application was filed within two years of substantial
completion of the equipment.

Evaluation of Application

a.

The equipment is eligible under ORS 468.150 because the equipment Is an approved
alternative method for field sanitation and straw utilization and disposal that reduces a
substantial quantity of air pollution. This reduction is accomplished by reduction of air
contaminants, defined in ORS 468A.005; by reducing the maximum acreage to be open
burned in the Willamette Valley as required in OAR 340-26-013; and, the facility’s
qualification as a “pollution control facility”, defined in OAR 340-16-025(2)(f)

A): “Equipment, facilities, and land for gathering, densifying, processing, handling,
storing, transporting and incorporating grass straw or straw based products which will
result in reduction of open field burning.”

Eiigible Cost Findings
In determining the percent of the pollution centrol equipment cost allocable to pollution

control, the following factors from ORS 468.190 have been considered and analyzed as
indicated:

The extent to which the equipment is used to recover and convert waste
products into a salable or usable commodity.

The equipment does not recover or convert waste products into a salable or
usable commodity.

The estimated annual percent return on the investment in the equipment,

There is no annual percent return on the investment as applicant claims no
gross annual incoma.

The alternative methods, equipment and costs for achieving the same pollution
control objective.

The method chosen is an accepted method for reduction of air pollution. The
methed is one of the least costly, most effective methods of reducing air
poellution.

Any related savings or increase in costs which occur or may occur as a result
of the purchase of the equipment.

There is an increase in operating costs of $2,762 to annually maintain and
operate the equipment. These costs were considered in the return on
investment calculation,
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5. Any other factors which are relevant in establishing the portion of the actual
cost of the equipment properly allocable to the prevention, control or reduction
of air pollution,

A facility that replaces a previously certified facility before the end of its
useful life is eligible for the remainder of the tax credit certified to the original
facility (340-16-025) (3) (g) (B). The applicant’s previous application was
certified for $7,100 ($14,200 x .50) in tax relief. The certification was
issued in 1992. The remainder of the tax credit eligible to the new facility is
$3,550 ($7,100 x .50).

The established average annual operating hours for tractors is set at 450
hours. To obtain a percent aliocable, the annual operating hours per implement
used in reducing acreage open field burned is as follows:

Annual
Implement : Acres Worked Acres/Hour Operating hours
Plow 350 7 50
Harrow/Roller 1050 (350 x 3) 7 150
Total annual operating hours 200

The total annual operating hours of 200 divided by the average annual operating
hours of 450 produces 44 percent allocable.

Claimed Percent Cost
Equipment Cost Allocable Allocable
Tractor $116,982.58 44 $51,477
Plow 4,300.00 oo 4.300
Total $121,292 .58 46 $55,777

Therefore, the claimed facility cost of $121,292.58 multiplied by 46 percent
allocable to poliution control, multiplied by 50 percent of the certified cost of
the facility, plus the $3,550 remainder of the previously certified tax credit
provides a 52 percent portion of the facility that is allocable to pollution
control.

$121,292.58 x .48 x. 50O + $3,550 = $31,447/.50 = $62,894/121,292.58 = 52%

The actual cost of the equipment properly allocable to poliution control as determined
by using these factors is 52%.

Summation
a. The eguipment was constructed in accordance with all regulatory deadlines.
b. The equipment is eligible under ORS 468.150 as an approved alternative method for

field sanitation and straw utilization and disposal that reduces a substantial quantity of
air pollution as defined in ORS 468A.005
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c. The equipment complies with DEQ statutes and rules.

d, The portion of the equipment that is properly allocable to pollutibn control is 52%.

7. The Department of Agriculture's Recommendalion

Based upon these findings, it is recommended that a Pollution Control Facility Certificate
bearing the cost of $121,292, with 52% allocated to pollution control, be issued for the
equipment claimed in Tax Credit Application Number TC-4672.

Jim Britton, Manager

Smoke Management Program
Natural Resources Division
Oregon Department of Agriculture
PH: (503) 986-4701

“FX: (503) 986-4730

JB:rc
January 23, 1997



Application No, T-4712

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT
POLLUTION PREVENTION PILOT PROGRAM

1. Applicant
Lyle & Rosalie Nelson, LL.C
415 SE 3rd
Bend, Oregon 97702

The applicant owns and operates a clothes cleaning shop located 415 SE 3rd Bend,
Oregon.

- Application was made for tax credit for an air pollution prevention facility.

2. Description of Facility

The claimed facility is a new multiprocess wet cleaning system which was installed as a
replacement for one of two perc dry-cleaning machines which vented emissions to the
atmosphere during the drying cycle. The wet cleaning system eliminates the emissions
of perc by replacing the process with one using water and detergents.

Claimed Facility Cost: $ 39,200

3. Procedural Regquirements

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter
340, Division 16.

The pollution prevention facility met all regulatory deadlines in that:

Installation of the facility was substantially completed on June 18, 1996. The
application for final certification was received by the Department on December 17,
1996. The application was found to be complete on January 6, 1997, within one year of
installation of the facility.
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4, Evaluation of Application

Rationale For Eligibility

(1) The pollution prevention facility is eligible because a multiprocess wet cleaning

system is a recognized alternative to perc dry-cleaning and it was installed as a
replacement for an existing perc machine. Also the new process is not subject to
the National Emission Standard for Hazardous Air Pollutants (NESHAP),

specifically 40 CFR 63.320 to 63.325 national perchioroethylene air emissions
standard for dry cleaning facilities.

The pollution prevention facility was installed between January 1, 1996 and
December 31, 1999,

The facility does not qualify for a pollution control tax credit under ORS 468.165
and 468.170.

(2)  The facility installed a multiprocess wet cleaning system as a replacement for a
perc dry-cleaning machine.
(3)  The facility is registered with the EPA under the Clean Air Act Title III National
Emissions Standards for Hazardous Air Pollutants.
5. Summation
a.  The facility was constructed in accordance with all regulatory deadlines.
b.  The facility is eligible for final tax credit certification in that it meets the
definition of a pollution prevention facility for this pilot program.
c.  The applicant indicated that the tax credit program was a determining factor in
installing this equipment.
6. Director's Recommendation

Based upon these findings, 1t is recommended that a Pollution Prevention Facility

Certificate bearing the cost of $ 39,200 be issued for the facility claimed in Tax Credit
Application No. T-4712.

DPK

01/06/97 10:58 AM



Application No. T-4717

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT
POLLUTION PREVENTION PILOT PROGRAM

L. Applicant
Newport Dry Cleaners

324 N. Coast Hwy.
Newport, Oregon 97365

The applicant owns and operates a percloroethylene dry cleaning shop located at 324 N.
Coast Hwy. Newport, Oregon.

Application was made for tax credit for an air pollution prevention facility.

2. Description of Facility
The claimed facility is a new non venting dry-to-dry perc dry-cleaning machine which
was installed as a replacement for an old perc dry-to-dry machine which vented

emissions to the atmosphere. The new perc machine reduces the creation of emissions
by maintaining them within the machine.

Claimed Facility Cost: $ 55,143

3. Procedural Requirements

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter
340, Division 16.

The facility met all regulatory deadlines in that:

Installation of the facility was substantially completed on December 8, 1996. The
application for final certification was received by the Department on December 30,
1996. The application was found to be complete on January 6, 1997, within one year of
installation of the facility.




DPK

Application No. T-4717
Page 2
. Evaluation of Application

Rationale For Eligibility

(1) The pollution prevention facility is eligible because it meets the requirement of
avoiding the substantive requirements of the National Emission Standard for
Hazardous Air Pollutants (NESHAP), specifically 40 CFR 63.320 to 63.325
national perchloroethylene air emissions standard for dry cleaning facilities.

The facility was installed between January 1, 1996 and December 31, 1999,

The facility does not qualify for a pollution control tax credit under ORS 468.165
and 468.170.

(2) The owner installed equipment which resulted in perchloroethylene use of less
than 140 gallons per year and the dry cleaning facility qualifies as a small area
source under the NESHAP.

(3)  The dry cleaning facility is registered under the Clean Air Act Title III National
Emissions Standards for Hazardous Air Pollutants.

Summation
a.

The facility was constructed in accordance with all regulatory deadlines.
b.  The facility is eligible for final tax credit certification in that it meets the
definition of a pollution prevention facility for this pilot program.

c.  The applicant indicated that the tax credit program was not a determining factor in

installing this equipment.

Director's Recommendation

Based upon these findings, it is recommended that a Pollution Prevention Facility

Certificate bearing the cost of § 55,143 be issued for the facility claimed in Tax Credit
Application No. T-4717.

01/06/97 2:20 PM



Application No. T-4718

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT
POLLUTION PREVENTION PILOT PROGRAM

Applicant

West 11th Coin Laundry and Cleaners, Inc.
2410 West 11th
Eugene, Oregon 97402

The applicant owns and operates a laundry and percloroethylene dry-cleaning shop
located 2410 West 11th Eugene, Oregon.

Application was made for tax credit for an air pollution prevention facility.

Desgcription of Facility

The claimed facility is a new non venting dry-to-dry perc dry-cleaning machine which
was installed as a replacement for an old perc dry-cleaning machine which vented
emissions to the atmosphere. The new perc machine reduces the creation of emissions
by maintaining them within the machine.

Claimed Facility Cost: $ 29,500

Procedural Requirements

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter
340, Division 16.

The facility met all regulatory deadlines in that:

Installation of the pollution prevention facility was substantially compléted on July 12,
1996. The application for final certification was received by the Department on January
3, 1997. The application was found to be complete on January 9, 1997, within one year
of installation of the facility.
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4. Evaluation of Application

Rationale For Eligibility

(1) The pollution prevention facility is eligible because it meets the requirement of
avoiding the substantive requirements of the National Emission Standard for
Hazardous Air Pollutants (NESHAP), specifically 40 CFR 63.320 to 63.325
national perchloroethylene air emissions standard for dry cleaning facilities.

The new dry-cleaning facility is leased from Pierre Equipment Leasing, Inc. and
was installed between January 1, 1996 and December 31, 1999. Lessor agrees to
relinquish rights to applicable tax credits.

The facility does not qualify for a pollution control tax credit under ORS 468.165
and 468.170.

(2) The owner installed equipment which resulted in perchloroethylene use of less

than 140 gallons per year and the dry cleaning facility qualifies as a small area
source under the NESHAP.

(3)  The dry cleaning facility is registered under the Clean Air Act Title III National
Emissions Standards for Hazardous Air Pollutants.

5. 'Summation

a.  The pollution prevention facility was constructed in accordance with all
regulatory deadlines.
b.  The facility is eligible for final tax credit certification in that it meets the
definition of a pollution prevention facility for this pilot program.
c.  The applicant indicated that the tax credit program was a determining factor in
installing this equipment.
6. Director's Recommendation

Based upon these findings, it is recommended that a Pollution Prevention Facility

Certificate bearing the cost of $ 29,500 be issued for the facility claimed in Tax Credit
Application No. T-4718.

DPK
01/27/97 2:46 PM



"eIF atochem ELF ATOCHEM NORTH AMERICA, INC.
6400 N.W. Front A
Portland, Or;cg;n ;7?21'-'0& Attachment B

A‘m (503} 228-7655

December 16, 1996

Department of Environmental Quality

Management Services Division, 6th Floor
-~ 811 S.W. Sixth Avenue

‘Portland, OR 97204

This letter is intended to notify the Department of a change in equipment which
was previously certified for tax credit.

On December 13, 1991 the Department issued Pollution Control Facility
Certificate No. 2740 for a two-stage emergency chlorine scrubber. A copy of the
certificate 1s attached. Although the scrubber was very affective in controlling chlorine
emissions to-air during emergencies, during 1994 we experienced two events where
chlorine escaped to air before the scrubber was fully operational.

During 1995 we constructed a new continuously operating scrubber which became
operational in March of 1996. Most of the components of the old scrubber were utilized
in the new scrubber, but some were removed from service. Attached is a copy of Exhibit
“C” from the original tax credit application. The equipment listed on the first entry of
Exhibit “C” for $118,793.71 has been removed from service and has been discarded.
This equipment was removed from service in March of 1996, It appears that the
Department should modify Certificate No. 2740 to reflect these changes.

Elf Atochem North America is planning to file a pollution control tax credit
application for the new scrubber. None of the components from the old scrubber which
are being used in the new scrubber have been included in the facility cost for the new
scrubber.

If you have any questions, please feel free to contact me at (503) 225-7210.

Sincerely
Elf Atochem North America

. /

Larry D:"Patterson
Environmental Manager




’///’STATE OF OREGON _ ' Certificate No. 2740

DEPARTHENT OF ENVIRONMENTAL QUALITY Date of Issue . 12-13-81
i : Application No,  T-2656

POLLUTION CONTROL FACILITY CERTIFICATE

Issued To: Location of Pollution Control TFacility:

1

_ATOCHEM NORTH AMERICA = 6400 N.W. Front
BASIC CHEMICALS DIVISION ‘Portland, Oregon
"P.0, Box 4102

Portland, OR 97208 .

As: { JLessee (x) Owner

Description of Pollution Control Facility:

Two~-stage emergency chlorine seal scrubber.

Type of PDllUthﬂ Control Facility: : . :
(x}Alr ( )Noise ( )Water ( )Solid Waste { YHazardous Waste ( )Used 0il

Date Facility was Completed: 4/12/90 Placed into Operation: 4/12/90
—

Actual Cost of Pollution Control Facility: $345,213.00

Percent of Actual Cost Properly Allocable to Pollution Control: 100%

Baged upon the information contained in the application referenced above, the Environmental Quality
Cormission certifies thét the facility descrihed herein was erected, constructed or Installe® -~
accordance with the requirements of subsection {1) of ORS 468.165, and isg designed for, and is b |
operated or will operate to a substantial extent for the purpose of preventing, controlling or
reducing alr, water or noise pollution or solid waste, hazardous wastes or used oil, and that it is
neceggary to gatisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules adopted
thereunder.

Therefore,  this Pollution Control Faclility certificate is Laﬂuéd this date ﬁubject to campliance with

the statutes of the State of Oregon, the regulations of the Department of Environmental Quality and

the following special conditionsy . .

1. The facility ghall be continuously operated at maximum efficiency for the designed purpose of
preventing, controlling, and reducing the type of pollution as indicated above.

2, The Department of Environmental Quality shall be immediately notified of any proposed change in
use or method of operation of the facility and 1f, for any reason, the facility ceases to operate
for its intended pollution control purpose.

3. Any reporte or monltoring data requaated by the Department of anironmental OQuality shall be
pramptly provided, :

The facllity described herein is not ellgible to recelve tax credit certificalion as an Energy
Conservation Facllity under the provisions of Chapter 512, Oregon Law 1979, 1f the person
issued the Certificate elects to take the tax credit relief under ORS 316.097 or 317.072.

NOTE:

1

éigned: ézﬁjagﬂljﬁf ‘ tﬁ%ﬁ—

Title: William W. Wegs!nger, Chalrm

Rpproved by the Environmental Quality Commission

MY102408 (12/91)- on the 13th day of Decembey, 1991,

Otp ScruaBeErR CERTITIcATION




STATE OF OREGON Certificate No. 2856

DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 4-23-92
‘ : Application No. T-3742

POLLUTION CONTROL FACILITY CERTIFICATE

lISSUED TO: . LOCATION OF POLLUTION CONTROL FACILITY:
David R. Briggs : 92001 North Coburg Road
92001 North Coburg Road Eugene, Oregon 97401

Eugene, Oregon 97401

ATTENTION: David R. Briggs

AS: ( )LESSEE (X)OWNER ( )INDIV ( )PARTNER ( )CORP ( )NON-PROFIT ( )CO-OP

DESCRIPTION OF POLLUTION CONTRCL FACILITY:

John Deere, model 2810 plow.

TYPE OF POLLUTION CONTROL FACTLITY: .
1(X)AIR ( )NOISE ( )}WATER ( )SOLID WASTE ( )HAZARDOUS WASTE ( )USED OIL

DATE FACILITY WAS COMPLETED: 1-2-92 PLACED INTO OPERATION: 8-01-22

|ACTUAL COST OF POLLUTION CONTROL FACILITY: $14,200.00

PERCENT OF ACTUAL COST PROPERLY ALLOCABLE TC PCLLUTION CONTROL: 100%

# "ased upon the information contained in the application referenced above, the Environmental Quality

: ‘ormission certifies that the facility described herein was erected, constructed or installed in
accordance with the requirements of subsection (1} of ORS 468.165, and is designed for, and is being
operated or will operate to a substantial extent for the purpose of preventing, controlling or
reducing air, water or noise pollution or solid waste, hazardous wastes or used oil, and that it is
necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules adopted
thereunder.

Therefore, this Pollution Contrel Facility Certificate is issued this date subject to compliance with
the statutes of the State of Oregon, the regulations of the Department of Envirommental Quality and
the following special conditions:

1. The facility shall be continuogsly operated at maximum efficiency for the designed purpose of
" preventing, controlling, and reducing the type of pollution as indicated above.

2. The Department of Envirommental Quality shall be immediately notified of any proposed change in
use or method of operation of the facility and if, for any reason, the facility ceases to cperate
for its intended pollution control purpose.

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be
promptly provided.

NOTE: The facility described herein is not eligible to receive tax credit certification as an Energy
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person
isgued the Certificate elects to take the tax credit relief under ORS 316.097 or 317.072.

Signed: /Mﬂ //ﬁ.ﬁf’ %

! 3 ) Title: William W. Wessinger, Chairman

Approved by the Environmental Quality Commission
JB:FB on the 23rd day of April, 1992.
MY102920 (4/92)
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\9 Willamette Industries, Inc.
Executive Offices December 31, 1996 3800 F';:r;t ,1| ,";ﬁg’f‘g‘ﬂ?ﬁﬁ{

{503) 227-5581
State of Oregon

Department of Environmental Quality

Management Services Department

811 SW sixth Avenue

Portland, OR 97204

Re: Willamette Industries, Inc.
Extension Request for Filing Application for Final Certification
South Valley Equipment Washing Station

Gentlemen:

Willamette Industries, Inc. hereby requests an extension of 180 days until
June 29, 1997, pursuant to OAR 340-16-020(1) (e}, to complete the above-
referenced Application for Final Certification of Pollution Control
Facility for Tax Relief Purposes.

Per our books and records, Willamette’s South Valley Project #185 -
Equipment Washing Station was totally completed and placed in service on
December 31, 1994. Since shortly after completion of this project,
Willamette has been trying to gather and document data which breaks down
the project between components eligible for the pollution control credit
and those not eligible. We have experienced difficulty in documenting the
2ligible portion of this project in a manner which will satisfy the
Certified Public Accountants who certify to the eligible costs of the
project. Our environmental engineering staff, who normally complete these
.applications, have also had tremendous time pressures placed upon them
recently with work invelving Title V Federal Air Permits and measuring and
maintaining compliance with the various DEQ requirements. We also have
just recently completed an acquisition of an Irish entity which has
burdened our accounting department. Because of these difficulties and time
constraints, we are unable to meet the deadline for filing the DEQ’s
Application for Final Certification of December 31, 1996.

We therefore request an additional extension of 180 days until June 29,
1997, pursuant to OAR 340-~16-020(1) (e), to complete and receive approval
for the above-reference Application for Final Certification of Pollution
Control Facility for Tax Relief Purposes. Please note that we intend to
file the application within the next month, but we are requesting an
additional 180 day extension in case the DEQ requests additional
information.

Cordially,

WILLAMETTE INDUSTRIES, INC.
% (2l
~ ’im Aden

~ _Assistant Tax Manager

This is Penn Text® Laid Antigue, made by Wilamette Industries’ Penntech Mill.
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311996
Willamette Industries, Inc.

Executive Offices 3800 First Interstate Tower
December 31, 1996 Portiand, OR 97201

(503) 227-5581
State of Oregon
Department of Environmental Quality
Management Services Department
811 SW Sixth Avenue
Portland, OR 97204

Re: Willamette Industries, Inc.
Extension Request for Filing Application for Final Certification
Duraflake Air Density Separator

Gentlemen:

Willamette Industries, Inc. hereby reguests an extension of 180 days until
June 29, 1997, pursuant to OAR 340-16-020(1) (e}, to complete the above-
referenced Application for Final Certification of Pollution Control
Facility for Tax Relief Purposes.

Per our books and records, Willamette’s Duraflake Project #239 - Air
Density Separator was totally completed and placed in service on December
31, 1994. Since shortly after completion of this project, Willamette has
been trying to gather and document data which breaks down the project
between components eligible for the pollution control credit and those not
eligible. We have experlenced difficulty in documenting the eligible
portion of this project in a manner which will satisfy the Certified Publ
Accountants who certlfy to the eligible costs of the project. oOur
environmental engineering staff, who normally complete these applications,
have also had tremendous time pressures placed upon them recently with work
involving Title V Federal Air Permits and measuring and maintaining
compliance with the various DEQ requirements. We also have just recently
completed an acquisition of an Irish entity which has burdened our
accounting department. Because of these difficulties and time constraints,
we are unable to meet the deadline for filing the DEQ’s Application for
Final Certification of December 31, 1996.

We therefore request an additional extension of 180 days until June 29,
1997, pursuant to OAR 340-16-020(1) (e), to complete and receive approval
for the above-reference Application for Final Certification of Pollution
Control Facility for Tax Relief Purposes. Please note that we intend to
file the application within the next month, but we are requesting an
additional 180 day extension in case the DEQ requests additional
information.

Cordially,

WILLAMETTE INDUSTRIES, INC.

Jim Aden
Assistant Tax Manager

This is Penn Texi® Laid Antigue, made by Willamstte Industries’ Penniach Milk.
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1 Quality

@ Willamette Industries, Inc.

Executive Offices 3800 First Interstate Tower
: December 31, 1996 i Portland, OR 97201

(503) 227-5581
State of Oregon
Department of Environmental Quality
Management Services Department
811 SW Sixth Avenue
Portland, OR 97204

Re: Willamette Industries, Inc.
Extension Request for Filing Application for Final Certification
Albany Paper Mill Sewer System

Gentlemen:

Willamette Industries, Inc. hereby requests an extension of 180 days until
June 29, 1997, pursuant to OAR 340-16-020(1) (e), to complete the above-
referenced Application for Final Certification of Pollution Control
Facility for Tax Relief Purposes.

Per our books and records, Willamette’s Albany Paper Mill’s Project #94-20
- Mill Sewer System was totally completed and placed in service on December
31, 1994. Since shortly after completion of this project, Willamette has
been trying to gather and document data which breaks down the project
between components eligible for the pollution control credit and those not
eligible. We have experienced difficulty in documenting the eligible
jortion of this project in a manner which will satisfy the Certified Public
Accountants who certify to the eligible costs of the project. Our
environmental engineering staff, who normally complete these applications,
have also had tremendous time pressures placed upon them recently with work
involving Title V Federal Air Permits and measuring and maintaining
compliance with the various DEQ requirements. We also have just recently
completed an acquisition of an Irish entity which has burdened our
accounting department. Because of these difficulties and time constraints,
we are unable to meet the deadline for filing the DEQ’s Application for
Final Certification of December 31, 1996.

We therefore request an additional extension of 180 days until June 29,
1997, pursuant to OAR 340-16-020(1) (e), to complete and receive approval
for the above-reference Application for Final Certification of Pollutioen
Control Facility for Tax Relief Purposes. Please note that we intend to
file the application within the next month, but we are requesting an
additional 180 day extension in case the DEQ requests additional
information.

Cordially,

WILLAMETTE INDUSTRIES, INC.

'im Aden
Assistant Tax Manager

This is Pann Taxi® Laid Anlique, made by Wilametts Industries’ Penntech Mill.
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Special Policies and Guidelines

340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requiring only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed
including both surface and groundwaters, from existing and potential contammanon sources
with the following requirements:

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall
not exceed 241 pounds per year from all sources.

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall
be deemed exceeded if the median concentration of total phosphorus from samples collected
in the epilimnion between May 1 and September 30 exceed nire mlcrograms per liter
during two consecutive years. -

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of
this rule, 192 pounds per year shall be considered current background and Department
reserve and shall not be available to other sources. _

(4) The tota]l phosphorus maximum annual loading discharged into Collard Lake shall

not exceed 123 pounds per year

-t




—Stat. Auth.: ORS 183.335, 434.625, 468.020,-463-705-8:4£68-728, 468B.010 and 468B.020.
Stat. Ieplemented: ORS 454.685
Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44—1990 £ &cert. ef. 12- 19-90
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340-71-400
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County;

() Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following
circumstances:

(A) The system complies with all rules in effect at the time the permit is issued; and

(B) The system will not in itself contribute, or in combination with other new °
sources after April 18, 1980, contribute more than sixteen ard seven-tenths (16.7) pounds
nitrate-nitrogen per acre per year to-the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or control of adequate land
through easements or equivalent.

(b)  Subsection (a) of this section shall apply to all of the following area generally
known as River Road — Santa Clara, and defined by the boundary submitted by the Board
of County Commissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24, 25; and T17S, R1E, Sections 6, 7, 18, Willamette Meridian;

(c) This rule is subject to modification or repeal by the Comnission on an
area-by-area basis upon petition by the appropriate local agency or agencies. Such -
petition either shall provide reasonable evidence that development using subsurface |
sewage disposal systems will not cause unacceptable degradation of groundwater quahty
or surface, water quality or shall provide equally adequate evidence that degradanoﬁ of
groundwater or surface water quahty will not oceur as a result of such modification or
repeal;

(d) Subsecnons (a) and (b) of this section shall not apply to any construcnon permxt
apphcatxon based on a favorable report of evaluation of site smtabﬂlty issued by the Agent
pursuant to ORS 454.755(1)(b), where such report was xssued prior to the effective date

of this rule. )
(2) General North FIorence Agquifer, North Florence Dunal Aquer Area, Lane

County:
(a) - Within the area set forth in subsection (2)(b) of this rule, the agent may issue

_construction permits for new on-site sewage disposal systems or favorable reports of

evaluation of site suitability to construct individual or community on-site sewage disposal

systems under the following circumstances:
(A) The lot and proposed system shall comply with all rules in effect at the time the

permit or favorable report of site suitability is issued; or

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legaily controlled by the applicant shall be
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NO;-N per year per acre owned or-controiled by the

applicant,
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INSERT which is the area beginning at a point known as Tank One,
located in Section One,

(b} Subsection (2)(a) of this rule shalljapply to all of the following area hereby known

as the General North Florence Aquifer of the North Florence Dunal Area and is defined by

~ the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
Study, which is the area bounded on the West by the Pacific Ocean; on the southwest and
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the
ridge line at the approximate elevation off four hundred (400) feet above mean sea level
directly east of Munsel Lake, Clear Lakg/ and Coilard Lake; and on the north by Mercer
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing ail or portions of
T17S, RI1ZW, Sections 27, 28, 33, 34, B3, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10,
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27, WM Lane County, except that pornou

deﬁned as the Clear Lake Watershed
466{635-Township 18 South, Range 12 West, of the Willamette Mendia.n, I_ane County,

Qregon:
Run thence S. 67° 50’ 31.5" E. 97.80 1. to the True Point of Beginning: Run thence S.
05° 40”43 07 W 1960.52 {t. to a point; Run thence S. 04° 587 4547 F. 130191 ft. toa
poini: Run thence S. 52° 44”7 01 0” W._231.21 f. to a point; Run thence S, 15° 207 4547
E. 774.62 fi. to a point: Run thence S. 31°%44° 14.0" W. 520.89.2. to a point: Run thence
S.00° 24" 43.9° W, 334 .02 £t to a point: Run thence S, 07° 49° 01.8" W, 1191.07 &. to
el oomr Run thence S. 50° 26" 0637 W. 731.61 . to a point, Run thence S. 02° 51’
C10.57 W, 301.37 £, to a point: Run thenee 362 377 58.27 W, 918 41 £. to a noint: Run
thence S_47° 127 263" W_1321.86 ft. to a point: Run thence §. 72° 58° 54 2" W, ~
498 .84 . to a point: Run thence S. 85° 44° 21 3"W. 955.64 ft. to a point: Whichis N.
112 39 16.97 W. 5434 90 ft. from a point known as Green Two (located in Section 13 in
said Township and Range): Run thence N, 53° 09" 44,17 W, 1630.28 f. to a point; Run
thence N25° 237 10.17 W. 1978.00 f. 10 2 point: Run thence N. 16° 34’ 21.0° W™
1731.95 1. to a point: Run'thence N 062 137 13.0” W 747.40 £. to a voint: Run thence
N.03°50° 3287 E. 671.51 £t to apoint; Run thence ™N, 59° 33° 189" E 111702 f toa
point; Run thence N. 392 507 06.0”7 E, 1894.56 f. to a poimnr; Run thence N 48° 28’
40.0" E. 897.56 ft. to a point; Run thence N. 31° 297 50.7" E. 520.64 £. to a point; Run
thence N, 192 46° 39 6" E. 1524.95 to a point; Run thence 8§, 76° 05" 37.1” E. 74895 ft.
to a point: Run thence S. 57° 33’ 30.27 E. 445 53 #. to 2 point; Rud thence S. 78° 27"
44 97 E 394 98 ft. to a point: Run thence S 61° 53° 3907 E. 323.00 ft. to a point: Run
thence N, 89° 04’ 46 8" E_249 03 f. 10 a point; Run thence S. 67° 43" 1747 E. 24531
£ to a point: Run thence S. 79° 557 09.8” E. 45.71 ft. to a point; Run thence S. 83° 59’
27.67E.95.52 & tc apoint: Run thenca N, 42° 027 572”7 E, 68.68 {t. to a point; Run
thence S. 80° 41’ 24 27" E_61.81 ft. to a point; Run thence S_10° 47" 03 .57 E, 12827 fi,
to the True Point of Beginning: and containing all or portions of T178, R1ZW. Sectioas
35 and 35: and T18S,. R12W . Sections 1. 2. 11 and 12: WM. Tane Countv
(3) Lands Overlaying the Alsea Dunal Aquifer:
(2) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a
construction permit for a new on-site sewage disposal system or a favorable report of

evaluation of site suitability to construct a single on-site system on lots that were lots of
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received

preliminary planning, zoning, and on-site sewage disposal approval prior to January 1,
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1981, providing one of the following can be met:

(A) Atthe time the permit or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and OAR .:40-71—410 through
340-71-520; or

(B) The lot is found through site evaluation not to comply with OAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340~71-520, but does meet all of the
following conditions when a pressurized seepage bed is utilized:

(1) Groundwater levels shail not be closer than four (4) feet from the ground surface

or closer than three (3) feet from the bottom of the seepage bed;
(it) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and

(5%

(ii1) The seepage bed shall be sized on the basxs of two hundred (200) square feet of
bottom area per one hundred fifty (150) gallons projected daily sewage flow;

(iv) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v} All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage
bed. The area reserved for replacement may be waived pursuant to the exception in OAR
340-71-150(4)(a)(B).

(C) The lot is found through site evaluation not to comply with QAR 340-71-100 -
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does mest all of the
following conditions when a conventional sand filter without a bottom is utilized: B

(D). Groundwater levels shall not be closer than one (1) foot from the ground surface -
and not closer than one (1) foot from the bottom of the sand filter;

(i) Sewage flows shall be limited to not more than three hundred seventy—ﬁve (3 75)
gallons per day per lot, except those lots which have a certificate of favorable site

evaluation which provides for a larger flow;
(iif) The sand flter shall be sized at one (1) square foot of bottom area for each gallon

of projected daily sewage flow; 7

(iv) The conventional sand filter without a bottom shall be constructed in accordance
with OAR 340-71-295(3);

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and
a replacement bottomless conventional sand fiiter. The area for replacement may be
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B).

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a’
favorable report of evaluation of site suitability if it is determined that all rules of the
Commission can be met;

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocsan on the West, and from Driftwood Beach Wayside South

3
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to the southern tip of the Alsea Bay Spit;

(d) If the resuits of groundwater monitoring in the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and disposal facilities shall be installed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneficial use,

(4) Christmas Valley Townsite, Lake County:

(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider
the shallow groundwater table, if present, in the same manner as a temporary water table

when preparing and/or issuing site evaluation reports and construction-installation permits;

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South,
Range 17 East, Willamette Meridian, in Lake County.

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County,
provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for firture water supplies. For the plan to be successful, the
following components must be accomplished: :

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be contrtlled so that the
potential for groundwater contamination from nitrogen and other possible pollutants is
kept to a minimum;

(b) The Agent ma.y issue construction installation permits for new on-site sewage
disposal,systems or favorable reports of site evaluation to construct on-site systems;? >
within the area generally known as the Clatsop Plains, which is bounded by the Columbia
River to the North: the Pacific Ocsan to the west; the Necanicum River, Neawanna Creek,
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the
foothills of the Coast Range to the east, providing:

(&) The lot or parcel was created in compliance with the appropriate comprehenswe
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County =
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop
County plan adopted through Ordinance No. 79-10; and either

(B) The lot or parcel does not violate any rule of this Division; or

(C) Lot or parcel does not violate the Depa.rtment s Water Quality Manaoement Plan
or any rule of this Division, except the projected maximum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-half (1/2) acre per day. The
on-site system shall be either a sand filter system or a pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing:

(i) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(ii) The lots do net violate any rule of this Division, except the projected maximum .
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per
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day; and

(iii) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressurized distribution
systems.

(6) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a
canstruction-installation permit authorizing installation of a standard system to serve a

- single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule '

are met:

(a) Minimum Site Criteria:

(A) The property is ten (10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10) acres;

(B) The slope gradient does not exceed thirty (30) percent;

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
inches;

(D) The site is found to comply with the provisions of QAR 340- 71-270(1)(b efigh,
and 1). _

(b) Minimum Censtruction Requlrements :

(A) The system shall contain not less than two hundred twenty-~five (225) linear feet. . -
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy—ﬁve (75) linear
feet per each one hundred fifty (150) gallons of projected flow; &

(B} The system shall be constructed and backfilled in compliance with OAR il
340-71-220: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule.

(c) At the discretion and request of the owner or the owner's authorized
representative, a single application may be submitted to the Agent for both a site
evaluation report and a construction-installation permit. The application would include
the sum of the fees for both activides, pursuant to OAR 340-71- 140(1)(3)(A) and OAR
340-71-140(1)(0)(A)(Q), as well as the following: £

(A) Favorable land use compatibility statement from the appropnate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the Iocat:on of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system,

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following mformatlon to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the

=
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construction was in accordance with the permit and rules of the Commission.

(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, the Agent may issue a construction-installation permit
authorizing installation of a standard system to serve a single family dwelling, provided the
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the .
site evaluation for a single family dwelling provided: :

(a) Minimum Site Criteria: .

(A) The property is eighty (30) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
eighty (80} acres;

(B) The separation distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

(C) The nearest property line to the proposed system is at least 100 feet, the nearest
domestic water source is at Ieast 200 feet, and the nearest surface public water is at least
200 feet; and .

(D) In the opinion of the Agent, sufficient topographical and soils information,
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpose of these rules as stated in OAR 340-71-110. '

(b) Minimum Construction Requirements:

(A) Sizing requirements of Tables 4 and 5 shall be followed as-closely as possible. In -
any case, the system shall contain not less than two hundred twenty-five (225) linear fest
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) hn—ear

feet per.gach one hundred fifty ( 150) gallons of projected flow; ‘ S
(B) The system shall be constructed and backfilled as closely as poss1b1e to the:

requirements contained in OAR 340-71-220.

(c) At the request of the owner or the owner's authorized represeqtative, a single
application may be submitted to the Agent for both a site evaluation reportanda -
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to OAR 340-71-140, as well as the following: .

(A) Favorable land use compatibility statement from the approprate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals; :

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the apphcanon,

(D) If the decision is made to waive the site evaluation, the fee will be transferred to
the permit.

(d) The Agent may waive the pre-cover inspection fora system installed pursuant to
this section, provided the system installer submits the following information to the Agent

at the time construction of the system is complete:
(A) A detailed and accurate as-built plan of the constructed systerm; and



(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

(e) The conditions for OAR 340-71-4C0(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department.

Stat, Author; ORS 183.335,
Stat. Tmpl.: QRS 454 .610. 453

454.625. 468.020, 4688.010 and 468B.020.
54.61 5

340-71-460

Moratorium Areas ‘
(1) Whenever the Commission finds that construction of subsurface or altemanve

sewage disposal systems should be limited or prohibited in an ares, it shall issue an order
limiting or prohibiting such construction.

(2) The order shall be issued only after public hearing for which more than thirty (.:O)
days’ notice is given.

(3) The order shall be a rule of this division which contains a general description of
the moratorium area. A more detailed description of the area, if needed, shall be an
appendix to these rules.

(4) No permit or site evaluation report shall be issued for construction of 2 new or
expanded system which would viclate any order of the Commission-issued pursuant to .. -

ORS 454.685. ' _
(5) Criteria For Establishing Moratoriums: In issuing an order under this section the

Cormmssmn shall conslder the factors contained in ORS 454 685(2) .
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Stat, Author.: ORS 183335, 454,625, 468.020, 468B.010 and 4688.020.

Stat. Impl.: ORS 454,685
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Special Policies and Guidelines |
340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requinng only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed including
both surface and groundwaters, from existing and potential contamination sources with the

following requirements:
(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not

exceed 241 pounds per year from all sources.

(2) The total phosphorus maximum anrmal Joading for the Clear Lake watershed shall be
deemed exceeded if the median concentration of total phosphorus from samples collected in
the epilimnion between May 1 and September 30 exceed nine micrograms per hter during two
consecutive years. :

(3) Of the total phosphorus loadmg of 241 pounds per year specified in section (1) of this
rule, 192 pounds per year shall be considered current background and Department reserve and
shall not be available to other sources.

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall
not exceed 123 pounds per year. _

Stat. Auth.: ORS 183.335, 454,625, 468.020,, 468B.010 and 463B.020.

Stat. Implemented: ORS 454.685
‘Hist.: DEQ 3-1983, & ef 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-50




340-71-400
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County:

(2)  Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permmits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following
circumstances:

(A) The system complies with all rules in effect at the time the permit is issued; and

-(B) The system will not in itself contribute, or in combination with other new
sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds
nitrate-nitrogen per acre per year to the local groundwater. The appiicant shall assure
compliance with this condition by showing his ownership or control of adequate land
through easements or equivalent.

(b) Subsection (a) of this section shall apply to all of the following area generally
known as River Road — Santa Clara, and defined by the boundary submitted by the Board
of County Commissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24, 25; and T178, R1E, Sections 6, 7, 18, Willamette Meridian,

(c) This rule is subject to modification or repeal by the Commission on an -
area-by-area basis upon petition by the appropriate local agency or agencies. Such
petition either shall provide reasonable evidence that development using subsurface .
sewage disposal systems will not cause unacceptable degradation of groundwater quality
or surface water quality or shall provide equally adequate evidence that degradation of:
groundwater or surface water quality will not cccur as a result of such mod.tﬁcat:on or
repeal;
(d) Subsections (a) and (b) of this section shall not apply to any construction permit
application based on a favorable report of evaluation of site miitabi]ity issued by the Agent
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date

of this rule.
(2) General North Florence Aquifer, North Florence Dunal Aquer Area, Lane

County:
(a) . Within the area set forth in subsection (2)(b) of this rule, the agent may issue
construction permits for new on-site sewage disposal systems or favorable reports of
evaluation of site suitability to construct individual or community on-site sewage disposal
systems under the following circumstances:

(A) The lot and proposed system shall comply with all rules in effect at the time the
permit or favorable report of site suitability is issued; or

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legally controlled by the applicant shall be -
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NOs-N per year per acre owned or controlled by the

applicant.



RT which is the area beginning at a point known as Tank One,
located in Section One,

(6" Subsection (2)(a) of this rule shall apply to all of the following area hereby known

he' ¢neral North Florence Aquifer of the Ngrth Florence Dunal Are and is defined by

: hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
:dy, which is the area bounded on the west by the Pacific Ocean; on the southwest and
ith by the Siusjaw River; on the east by the Ndrth Fork of the Siuslaw River and the
-ge line at the approximate elevation of four hundred (400) feet above mean sea leve!
cectly east of Munsel Lake, Clear Lake and Cqgllard Lake; and on the north by Mercer
ke, Mercer Creek, Sutton Lake and Sutton Qreek; and containing all or portions of
.7§, R12W, Sections 27, 28, 33, 34, 35, 36/and T18S, T12W, sections 1, 2, 3, 4, 9, 10,
512,13, 14, 15, 16, 22, 23, 24, 25, 26, W\af. Lane County, except that portion
:fined as the Clear Lake Watershed

ange 12 West, of the Willamette Meridian, Lane County, Qregon:
un thence 8. §7° 50’ 51.5” E. 97.80 ft. to the True Point of Beginning; Run thence S

3° 40° 43.0” W, 1960.62 ft. to a point; Run thence S. 04° 58’ 4547 E.. 130191 ff.to a
oint; Run thence S. 52° 44’ 01.0” W. 231.21 f1. to a point; Run thence S. 15° 20’ 45.4”
.. 774.62 ft. to a point; Run thence S. 31°44” 14.0” W. 520.89 1. to a point; Run thence
.. Q0° 24’ 43.9” W. 834.02 ft. to a point; Run thence S. 07° 49’ 01.8” W. 1191.07 &. to
. point; Run thence S. 50° 26° 06.3" W. 731.61 ft. to a point; Run thence S. 02° 571’

0.5" W. 301.37 f&. to a point; Run thence 36° 37" 53.2” W. 918.41 fi. to 2 point; Run
hence S. 47° 12’ 26.3" W. 1321.86 1. to a point; Run thence S. 72° 58" 54.2” W.

198.34 ft. to a point; Run thence §. 85° 44" 21.3" W. 955.64 ft. to apomt Which is N.
[19 Y 16.9” W. 5434.90 f&. from a point known as Green Two (located in Section 13 in
said Township and Range); Run thence N. 58° 09” 44.1” W. 1630.28 f1. to a point; Run
thence N, 25° 23° 10.1” W. 1978.00 &. to apomt Run thence N. 16° 34’ 21.0" W&
173195 R: toa point; Run thence N. 06° 13* 18.0” W. 747.40 f. to a point; Run thence
N. 03° 50’ 32.8” E. §71.51 ft. to a point; Run thence N. 59° 33’ 1897 E. 1117.02 ft. to a
peint; Run thence N. 59° 50’ 06.0” E. 1394.56 £. to a point; Run thence N. 48° 28"
40.0” E. 897.56 fi. to a point; Run thence N. 31° 29" 50.7" E. 520.64 f1. to a point; Run

thence N. 19° 46’ 39.6” E. 1524.95 to a point; Run thence S. 76° 05 37.1" E. 74895 f&.

to a point; Run thence S. 57° 33’ 30.2” E. 445.53 fi. to a point; Run thence S. 78° 27°
44.9" E. 394.98 ft. to a point; Run thence S. 61° 55° 35.0” E. 323.00 ft. to a point; Run
thence N. 89° 04’ 46.8” E, 249.03 1. to a point; Run thence S. 67° 43’ 1747 E. 24531
ft. to a point; Run thence §. 79° 55’ 09.8” E. 45.71 fi. to a point; Run thence S. 83° 59’
27.6” E. 95.52 f. to a point; Run thence N. 42° 02’ 57.2” E. 68.68 fi. to a point; Run
thence S. 80° 41’ 242" E. 61.81 f. to a point; Run thence S. 10° 47° 03.5” E. 128.27 ft.
to the True Point of Beginning; and containing all or portions of T17S, R12W, Sections
35 and 36; and T18S, R12W, Sections 1, 2, 11 and 12; W.M., Lane County.

(3) Lands Overlaying the Alsea Dunal Aquifer: |
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a

construction permit for a new on-site sewage disposal system or a favorable report of

evaluation of site suitability to construct a single on-site system on lots that were lots of -

e~nrd prior to January 1, 1981; or on lots in partitions or subdivisions that have received
. uminary planning, zoning, and on-site sewage disposal approval prior to January 1,
1981, providing one of the following can be met:

3

Township 18 South,



(A) At the ime the permut or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and QAR 340-71-410 through
340-71-520; or

(B) The lot is found through site evaluation not to comply with OAR 340-71-100
through 340-71-360 and QAR 340-71-410 through 340-71-520, but does mest all of the
following conditions when a pressurized seepage bed is utilized:

N (1) Groundwater levels shall not be closer than four (4) feet from the ground surface
or closer than three (3) feet from the bottom of the seepage bed;

' (i) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and

(%)

(i1} The seepage bed shall be sized on the basis of two hundred (200) square feet of
bottom area per one hundred fifty (150) gallons projected daily sewage flow; -

" (iv) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a mimmum fifty (50) feet separation to surface public waters;

(v1) Sufficient area exists on the lot to install a seepage bed and a replacement seepage
bed. The area reserved for replacement may be waived pursuant to the exception in OAR
340-71-150(4)(2)(B).

(C) The lot is found through site evaluation not to comply with OAR 340-71-100
through 340-71-360 and QAR 340-71-410 through 340-71-520, but does meet all of the
followmg conditions when a conventional sand filter without a bottom is utilized: _

(i) Groundwater levels shall not be closer than one (1) foot from the ground surface ]
and not closer than one (1) foct from the bottom of the sand fiiter;

(1) Sewace flows shall be limited to aot more than three hundred seventy-five (375)
gallons per day per lot, except those lots which have a certificate of favorable site

evaluation which provides for a larger flow;
(i) The sand filter shall be sized at « one (1) square foot of bottom area for each gaﬂon

of projected daily sewage flow;

(iv) The conventional sand filter without a bottom shall be constructed in accordance
with QAR 340-71-295(3);

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum ffty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and
a replacement bottomless conventional sand filter. The area for replacement may be
waived pursuant to the exception contained in QAR 340-71-150(4)(a)(B).

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a
favorable report of evaluation of site suitability if it is determined that all rules of the
Commission can be met;

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Ways,lde South -

to the southem tip of the Alsea Bay Spit;



(d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and dispesal facilities shall be instailed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneficial use.

(4) Christmas Valley Townsite, Lake County: - , .

(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider
the shallow groundwater table, if present, in the same manner as a temporary water table
- when preparing and/or issuing site evaluation reports and construction-installation permits;

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Towaship 27 South,
Range 17 East, Willamette Meridian, in Lake County.

" (5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County,
provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for future water supplies. For the plan to be successful, the
following components must be accomplished:

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the
potential for grcundwater contamination from nitrogen and other pgssible pollutants is =
kept to a minimum; e

(b) The Agent may issue construction installation permits for new on-site sewage
disposal systems or favorable reports of site evaluation to construct on-site systems, -
within the area generally known as the Clatsop Plains, which is bounded by the Coluﬁii:ia
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek,
and County Road 157 on the south; and the Carnahan Ditch-Skipaton River and the
foothills of the Coast Range to the east, providing: 7

(A) The lot or parcel was created in compliance with the appropriate comprehensive
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15); or the Clatsop
County plan adopted through Ordinance No. 79-10; and either

(B) The lot or parcel does not viclate any rule of this Division; or

(C) Lot or parcel does not viclate the Department's Water Quality Management Plan
or any rule of this Division, except the projected maxamum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-haif (1/2) acre per day. The
on-site system shall be either a sand filter system or 2 pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing:

(i) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(i1) The lots do not violate any rule of this Division, except the projected maximum
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per .

day; and




(iif) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressurized distribution
systems.

(6) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a.
construction-installation permit authorizing installation of a standard system to serve 2
single family dwelling, provided the requirements in subsections (6)(2) and (b) of this rule

" are met:

(a) Minirmum Site Criteria:

(A) The property is ten (10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10) acres;

(B) The slope gradient does not exceed thirty (30) percent;

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
inches;

(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,£g.h,
and i).

(b) Minimum Construction Requirements:

(A) The system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hindred fifty (450) -

gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) Imea.r

feet per each one hundred &ty (150) gallons of projected flow;

(B) The system shall be constructed and backfilled in compliance with OAR
340-71-220: sections (3), (4), (3), (T), (8), (9), (10), and (11) of this rule.

(c) At the discretion and request of the owner or the owner's authorized
representative, a single application may be submitted to the Agent for both a site
evaluation report and a construction-installation permit. The application would include
the sum of the fess for both activities, pursuant to OAR 340-71 140(1)(&)(A) and OAR
340-71-140(1)(®)(A)(), as well as the following: = -

(A) Favarable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system,

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent .
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.



(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, the Agent may issue a construction-installation permit =
authorizing installation of a standard system to serve a single family dwelling, provided the
requirements in subsections (7)(z) and (b) of this rule are met. The Agent may waive the
site evaluation for a single family dwelling provided:

(a) Micimum Site Criteda: -

(A) The property is eighty (80) acres or Iarcer in size, The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
~ eighty (80) acres; ,

(B) The separaticn distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

_(C) The nearest property line to the proposed system is at least 100 feet, the nearest
domestic water source is at least 200 feet, and the nearest surface public water is at least -
200 feet; and

(D) In the opinion of the Agent, sufficient topographlcal and soils information,
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpese of these rules as stated in OAR 340-71-110,

(b) Minimum Construction Requirerhents:

(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In
any case, the system shall contain not less than two hundred twenty-five (225) linear feet~
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear
feet per each one hundred fifty (150) gallons of projected flow; &

(B).The system shall be constructed and backfilled as closely as possible to the
requirements contained in OAR 340-71-220. >

(c) At the request of the owner or the owner's authorized representative, 3 single
application may be submitted to the Agent for both a site evaluation report and a
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to QAR 340-71-140, as well as the following:

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plaa or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and propesed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application;

(D) If the decision is made to waive the site evaluation, the fee will be transferred to
the permit. ~

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and




(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020.
Stat. Impl.: ORS 454.610, 454.615

- 340-71-460
Moratorium Areas
(1) Whenever the Commission finds that construction of subsurface or alternative -

sewage disposal systems should be limited or prohibited in an area, it shall issue an order
limiting or prohibiting such construction. ‘
(2) The order shall be issued only after public hearing for which more than thirty (30)
days' notice is given.
(3) The order shall be a rule of this division which contains a general description of
the moratorium area. A more detzuled description of the area, if needed, shall be an

appendix to these rules.
(4) No permit or site evaluation report shall be issued for construction of a new or

expanded system which would violate any order of the Commission xssued pursuant to

ORS 454.685.
(5) Criteria For Establishing Moratoriums: In issuing an order under this section the -

Commission shall consider the factors contained in ORS 454.685(2).

o

Stat. Auithor.: ORS 183.335, 454.625, 468.020, 463B.010 and 468B.020.
Stat. Impl.: ORS 454.685 |
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OBSTACLES TO PROTECTING
WATER QUALITY

NO LOCAL CONSENSUS ON

« POLLUTION PROBLEM?
 BEST SOLUTION?
« WHO PAYS?




OBSTACLES TO PROTECTING
WATER QUALITY

LEGAL AUTHORITY TO REQUIRE SEWERS

- NEVER BEEN DONE WHERE NO PUBLIC HEALTH THREAT
« LAND USE ISSUES

LEGAL AUTHORITY TO REQUIRE
STUDIES/ASSESS FEES




OBSTACLES TO PROTECTING
WATER QUALITY

ADDITIONAL STUDIES WOULD BE USEFUL, BUT

« DEQ DOES NOT HAVE THE RESOURCES
« OTHER PARTIES NOT ABLE/WILLING
« ACCESS TO VOLUNTARY SITES MAY BE DIFFICULT




OBSTACLES TO PROTECTING
WATER QUALITY

FUNDS NOT AVAILABLE TO INSTALL SEWERS

 PUBLIC AGENCIES WON’T PAY
« LOCAL RESIDENTS WON’T AGREE TO PAY

|




FACTORS CONSIDERED IN EVALUATING
ALTERNATIVES

DEQ TIME AND RESOURCES REQUIRED

ENVIRONMENTAL EFFECTIVENESS
« AVAILABILITY OF PROVEN TECHNOLOGY

COMPETING WATER QUALITY PROBLEMS

+ LEGAL AUTHORITY




FACTORS CONSIDERED IN EVALUATING
ALTERNATIVES

» ACCEPTABILITY TO LOCAL RESIDENTS,
IMPLEMENTING PARTY

« CAPABILITY OF IMPLEMENTING PARTY

. PARTIES CONTRIBUTING TO POLLUTION PAY

 FAIRNESS AND REASONABLENESS




ALTERNATIVES EXAMINED, BOTH FOR RULE
AND FOR ACTIVITIES OUTSIDE OF RULE

ACTIONS/RULES

« INSTALL SEWERS NOW

« SET UP LOCAL ADVISORY COMMITTEE NOW

« ADDITIONAL SEDIMENT OR STORMWATER CONTROL
MEASURES IN RULE FORM NOW

« REQUIRE ADDITIONAL MEASURES FOR NEW SEPTIC TANKS
AND DRAINFIELDS, TO REDUCE THE PHOSPHOROUS




ALTERNATIVES EXAMINED, BOTH FOR RULE
AND FOR ACTIVITIES OUTSIDE OF RULE

ACTIONS/RULES

« REQUIRE GROUNDWATER MONITORING WELLS ON SITES
GETTING NEW ON-SITE PERMITS

— REQUIRE ACCESS TO SITES BY DEQ
~ _ REQUIRE PROPERTY OWNER INSTALL WELLS

« BUY RESIDENTIAL LOTS TO PREVENT DEVELOPMENT




ALTERNATIVES EXAMINED, BOTH FOR RULE
AND FOR ACTIVITIES OUTSIDE OF RULE

WATER QUALITY STUDIES

« REQUIRE ADDITIONAL COMPREHENSIVE STUDIES NOW

_ BYDEQ

— BY LANE COUNTY

— BY LOCAL HOMEOWNERS

. STUDY FEE PAID TO DEQ

- HOMEOWNERS TO CONDUCT STUDY




ALTERNATIVES EXAMINED, BOTH FOR
RULE AND FOR ACTIVITIES OUTSIDE OF
RULE

WATER QUALITY STUDIES

« TRACK WATER QUALITY IN THE LAKES

« MONITOR COLLARD AND CLEAR LAKES LIKE OTHER
COASTAL LAKES
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340-41-270

<)) If water quality monitoring within the Clear Lake watershed indicates
unacceptable degradation, the Commission may require additional studies
and/or corrective actions by rule. Such corrective actions may include but
are not limited to the construction of sewage collection and off-site treatment
and disposal facilities.




Environmental Quality Commission

Rule Adoption Item

[0 Action tem

[} Information Item Agenda Item E
FEBRUARY 28, 1997 Meetin

Title:

Permanent Rule Adoption to Lift the Clear Lake Watershed Moratorium by Amending Oregon
Administrative Rules (OAR) 340-41-270, OAR 340-71-400(2), and OAR 340-71-460

Summary:

There was an on-site sewage system moratorium in effect in the Clear Lake watershed (near Florence,
Oregon) from 1983 until October, 1996. The moratorium was intended to prevent further development
until such time as a watershed management plan could be implemented that would protect water quality
in Clear and Collard Lakes. In response to a court order, the Commission lifted the moratorium through
temporary rules in October, 1996. This action is to provide permanent rule changes that would
permanently lift the moratorium.

Department Recommendation:

The Department recommends that the moratorium be lifted through adoption of the recommended rule
changes. The Department intends to periodically monitor Clear and Collard Lakes. If there is significant
degradation of water quality, the Department would evaluate further action. Depending on available
staff and competing water quality priorities, such further actions could include working with local
residents to develop a management plan, further groundwater or surface water studies, or requiring that

sewers be instailed.
Report Author Divisionr Administrator‘(gﬁ% Director ﬁ{/jf ; M 2 jf\gﬁ

~f

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503)229-
5317(voice)/(503)229-6993(TDD).




State of Oregon

Department of Environmental Quality Memorandum
Date; February 28, 1997

To: Environmental Quality Commission

From: Langdon Marsh, Director

Subject: Agenda Item E, Permanent Rule Adoption to Lift the Clear Lake Watershed
Moratorium by Amending Oregon Administrative Rules (OAR) 340-41-270, OAR 340-71-
400(2), and OAR 340-71-460, EQC Meeting on February 28, 1997

Statement of Purpose

The Department had a moratorium banning new on-site systems in the Clear Lake watershed,
located near Florence. The moratorium had been in place since 1983, and was lifted through
temporary rule adoption by the Commission at the October 11, 1996 meeting. The purpose of
this action is to lift the moratorium through adoption of permanent rules.

Background

The Clear Lake watershed is located just north of Florence, in Lane County. Heceta Water
District draws its raw water from Clear Lake, and sells drinking water to the City of Florence
among other customers, Collard Lake, also in the watershed, discharges into Clear Lake. In
response to studies done by Lane County showing levels of nuirients in Collard Lake that were of
concern, the Commission imposed an on-site system moratorium in 1983. The purpose of the
moratorium was to prevent the growth of algae in the lakes, until a watershed management plan
could be developed. Initially, the Department believed the limiting nutrient for algal growth was
nitrogen.

Upon further study, the Department determined that phosphorous was the limiting nutrient in the
lakes, not nitrogen. Therefore, in 1990 the Commission maintained the moratorium, but added a
Total Maximum Daily Load (TMDL) for phosphorous and other requirements. There were no
documented water quality standards violations, Rather, this TMDL was for the purpose of
preventing pollution and adverse impact on the drinking water supply for the area.

A number of affected property owners filed a lawsuit in 1989 against the Department and Heceta
Water District. The lawsuit was held in abeyance during a mediation effort in 1993 and 1994,
Because of the slow pace of implementation of the mediation agreement, the lawsuit was
reactivated and was due to go to trial in mid-1996. Under the supervision of federal judge
Thomas Coffin, the Department entered into settlement discussions with the plaintiffs (property
owners) in July, 1996 and reached agreement. One of the elements in the agreement was that the
Department would recommend to the Commission that the moratorium be lifted within 90 days.




This was done, and the Commission adopted temporary rules lifting the moratorium on October
11, 1996. '

There have been numerous and lengthy efforts to reach an agreement that is acceptable to ail or
most of the interested parties, including a mediation effort in 1993-4. Agreement was reached on
a conceptual plan for protecting the watershed, and was approved by Lane County and the other
participants in the mediation effort. In addition, the plan was approved by the City of Florence
and was supported by the Department. The plan is not legally binding, however. Support for the
plan has declined since the settlement of the lawsuit in 1996,

The 1994 plan was a difficult compromise agreement. There does not appear to be a local
consensus on whether there is a water quality problem, and, if there is a problem, what the
solution should be. There has been substantial controversy on each of the major provisions of the
mediated agreement, and it is not clear if any of them will be implemented in the short term, other
than adoption of the Lane County sediment control rules.

A key provision of an effective watershed management plan is the provision of sewers in the area
surrounding Collard Lake, where there are numerous relatively small lots. Much of the
development expected as a result of lifting the moratorium will occur here. There is strong
opposition from local residents to paying for sewer service in the area. Given this strong
opposition, there are a number of challenges to installing sewers as described below:

1. The area around Collard Lake was subdivided prior to adoption of state land use laws, and is
outside of city limits and even outside an urban growth boundary. Sewers are considered an
urban service, and prior to extending sewers various amendments to Lane County and the City
of Florence’s comprehensive plans must be made.

2. The City of Florence is willing to provide sewer service to the area, providing that they can do
so in compliance with the applicable planning laws and providing that the sewers are paid for.
Sewer extensions like this are typically paid for by the landowners benefiting (that is, the
properties that will be served by the new sewers). Most Collard Lake residents are not willing
to pay for the sewers, and without their support there may not be a legal mechanism to require
them to pay for the sewers.

3. The Commission probably has authority to require that sewers be installed by rule. However,
the circumstances here are somewhat unusual, and it is highly likely that a court challenge will
result. Sewers could not be required if they were contrary to approved land use plans, which
means there would have to be the cooperation of the City and County in amending those
plans.

4. There is no general agreement in the area that there will be a serious water quality problem in
the two lakes as a result of the increased development. Additional studies in the area could be
helpful both to increase public support for possible protective measures, and also to support
the Department’s position in any litigation (likely to occur if sewers are required in the future).




5. In order to conduct further studies, there has to be an entity with both the funding and
expertise/basic organization to carry out the work. In addition, if the designated entity is not
willing to carry out the study on a voluntary basis, there has to be a legal mechanism to
require that the study be done. The Department does not have the staff or funds to carry out
a comprehensive study at this time.

6. If comprehensive groundwater studies are done, it may be difficult to find suitable sites for
groundwater monitoring wells on a voluntary basis.

The Department reviewed the possible alternatives for protecting water quality in the two lakes,

taking into account the various legal and practical difficulties listed above. These alternatives are
discussed later in the report.

Authority of the Commission with Respect to the Issue

The Commission has the authority to amend administrative rules relating to water quality, under
Oregon Revised Statutes (ORS) 183,335, 454.625, 468.020. 468B.010, and 468B.020.

Alternatives and Evaluation

At the October 11, 1996 Commission meeting, various Commissioners expressed concern about
the fate of Clear and Collard Lakes, and what options would be available to protect the water
quality in those lakes. The Department agreed to look into various options for protecting the
watershed, and return with those options at the time of permanent rule making,

1.  Lift the moratorium. This is the recommended alternative, and is identical to the
temporary rules adopted by the Commission on October 11, 1996. Judge Coffin ruled that if the
moratorium stays in place, it will constitute a takings. This ruling gives the Commission no
reasonable choice other than to lift the moratorium. The Department believes that substantial new
development will occur if the moratorium is lifted. Over time, the additional development will
likely increase nutrient levels in both Collard Lake and Clear Lake which, in turn, will promote
algal growth, In order to lift the moratorium, it will be necessary that OAR 340-41-270, sections
5 through 10 be deleted. The Department recommends that the TMDL remain in place (sections
1 through 4 of the rule). In addition, OAR 340-71-400(2) and OAR 340-71-460 should be
amended to reflect the lifting of the moratorium. The TMDL provides a basis for developing and
evaluating a watershed management plan should one be required.

Although the moratorium was effective in limiting new sources of nutrients in the watershed, it is
clear that it is no longer an appropriate tool. As an alternative, the Department intends to develop
and implement a long-term lake monitoring program. In addition to periodic collection and
analysis of water samples from the lakes, the Department, as part of the monitoring program, will
develop data analysis procedures that can detect water quality trends. The Department believes
that these trends analyses will allow the Department to detect the advent of water quality
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degradation. Once degradation is detected, the Department will be in a better position to garner
support from the local constituents to begin mitigation measures. Upon the lifting of the
moratorium ,the Department believes full development will not occur instantaneously, but over
some period of time. Impact on the lakes will, therefore, also increase over time. The lake
monitoring program should be able to detect the progress of water quality degradation in
sufficient time for the Department to take corrective action before irreparable harm occurs to the
water quality of the lakes..

Any useful monitoring data gathered by other entities (such as the Heceta Water District) will be
used, to minimize duplicated efforts. If and when a significant change in water quality is seen, the
Department would re-evaluate the circumstances and alternatives available. Future actions,
should water quality degrade in the lakes, could include: work with local residents and entities to
achieve a voluntary management plan; conduct further groundwater or surface water studies, to
further identify the sources of pollution (this would then be used to recommend further action,
possibly by the Commission); or wait until Department or local funds are available to carry out
further studies or development of a management plan.

2.  Take no action, and allow the temporary rule to expire, which will have the effect of
re-instating the moratorium. The judge's order says that after October 15, 1996, if the
moratorium is still in place it will constitute a "takings" under law. What that means is that the
Department would be liable for additional damage claims by property owners, and would likely
end up in additional litigation. This alternative is not recommended.

3. Require that sewers be installed by rule. Oregon Revised Statutes (ORS) 468B.020
gives broad authority for the Department to prevent new pollution and abate existing pollution,
The Commission has never required the installation of sewers under the authority of ORS
468B.020, however it may be possible to do so under this broad authority. The Department
recommends that this action only be considered if water quality is seriously degraded, and local
entities are not taking effective measures to preserve water quality.

4, Require new residents to install groundwater monitoring wells when notified by
Department, but have the Department carry out the groundwater and surface water
studies at some point in the future. In addition, the new residents would be required as a
condition of their on-site system permits to allow the Department access for the purposes of
collecting samples from either groundwater monitoring wells or the septic tank/drainfield. The
proposed rule that went out for public comment included these provisions. The drafi rule was
intended to get around one of the obstacles to carrying out future studies, namely the concern that
there might not be enough suitable groundwater monitoring sites available on a voluntary basis.

Many comments were received opposed to this portion of the draft rule. The cost of the
monitoring wells is about $3000 each, and more than one well could be required for a given lot.
The Department did make it clear that our intentions are to only require the monitoring wells if
funds are available for the Department to pay for the wells. However, it was possible that the
property owners would have to pay for the wells. The financial burden was objected to, as well as
what was perceived as an unreasonable intrusion onto private property. Some questions were




raised about whether such a requirement, if enacted, would constitute a takings and therefore
require compensation from the Department, Some people submitting comments disagreed that
groundwater studies were needed. There were no comments received in support of further
groundwater studies.

Upon further review, the Department is no longer recommending the rule that was placed out for
public comment for several reasons. First, the requirement for groundwater monitoring wells at
some indefinite future time would put a significant financial risk/burden on some property owners,
Second, if and when groundwater monitoring wells are installed, it is likely that only a few
properties would be required to install the wells, even though many residents would be equally
affecting groundwater (fairness issue). Third, there is likely to be some difficulty in implementing
this rule. It is likely to be five years or more before groundwater studies would be started, and
there may well be significant resistance from the property owners (property may have changed
owners, or the owners may have forgotten about the potential monitoring requirement). Fourth,
there will likely be litigation on this rule immediately if adopted, and could also be litigation by
future property owners if and when the Department determines it is time to install monitoring
wells. The legal arguments raised in the comments have been reviewed. Under current court
decisions, the AG’s office has advised us that they are confident that the Department would likely
prevail in court today. However, the area of law relating to takings claims is an active one, with
changes in court interpretations, and there could be some risk for future litigation.

Instead of placing requirements for groundwater monitoring in the proposed rule, the Department

recommends that we rely upon voluntary monitoring sites, if and when groundwater studies are
done.

Summary of Public Input Opportunity

Because of time constraints with the temporary rule expiring soon, and because of the lengthy
debate over many years with no consensus reached, the Department did not attempt to put
together an advisory committee on this issue, There was a 35 day public comment period, and a
public hearing held in Florence. Fifteen people attended the hearing, and five people either gave
oral testimony or submitted written comments at the hearing.

A summary of the comments submitted, and the Department’s response is included in Attachment
D. The presiding officer’s report is also included in Attachment D, In summary, the comments
from the various people submitting comments tended to fall in the following categories:

1. There is no pollution problem now, nor will there be with full development. The Department
should go away and leave the residents alone.

2. Legal issues were raised relating to installing groundwater monitoring wells.

3. The additional development will result in an environmental disaster, and the moratorium
should stay in place.




Conclusions

Despite years of effort to find a balanced solution to protecting the watershed, no agreement that
is generally acceptable has been reached. The 1994 mediated agreement does form the
framework for protecting the watershed and allowing some development. However, there does
not appear to be a consensus in the area and support for the agreement is declining.

It is likely that some degradation of water quality will occur with the lifting of the moratorium and
resulting additional development. However, given the current legal status of lengthy moratoriums
and the lawsuit settlement reached, staff believes that the Commission has little choice other than
to lift the moratorium. The Department will continue to monitor the water quality status of the
lakes, and may return to the Commission for further action if water quality degrades.

Intended Future Actions

The Department intends to appear and testify in favor of protective ordinances proposed by Lane
County. Those ordinances are expected to be discussed by the Lane County Commissioners in
February, 1997, The Department also intends to institute a monitoring program to track the
water quality in Collard and Clear Lakes.

Department Recommendation

The Department recommends that OAR 340-41-270 be amended, and sections 5 through 10 be
deleted. OAR 340-71-460(6) should be deleted. OAR 340-71-400(2) should be modified to
delete the reference to OAR 340-71-460(6) and to add a metes and bounds description of the
Clear Lake watershed.

Attachments

Attachment A - Copies of the existing, permanent rules: OAR 340-41-270, OAR 340-71-400,
and OAR 340-71-460

Attachment B - Copies of proposed modified rules for OAR 340-41-270, OAR 340-71-400, and
OAR 340-71-460, as recommended in this report

Attachment C - Copies of the draft modified rules and supporting documents that were sent out
for public comment.

Attachment D - Presiding Officers report, and the Department’s response to comments submitted
during the public comment period.
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OREGON ADMINISTRATIVE RULES

Special Policies and Guidelines .

. ,340-41-270 In order to gﬁsewe the existing
high quality water in Clear e north of Florence
for use as a public water supply source requiring
only minimal filtration, it 1s the policy of the
Environmental Quality Commissicn to protect the
Clear Lake watershed including both surface and
groundwaters, from existing and potential
contamination sources with the following
requirements; .

(1) The_total phosphorus maximum annual
loading discharged intg Clear Lake shall not exceed
241 pounds per year from all sources.

2) The total phosphorus maximum annual
leading for the Clear Lake watershed shall be
deemed exceeded if the median concentration of
total phosphorus from samples collected in the
epilimnion between May 1 and September 30
exceed nine micrograms per liter during twe
consecutive years. .

(3) Of the total phosphorus loading of 241
pounds per year specitied in section (1) of this rule,
192 pounds per year shall be considered current
background and Eepartment reserve and shall not
be available {o other sources. .

(4) The total phosphorus maximum annual
loading discharged into Collard Lake shall not
exceed 123 pounds per year e

(5) Lane County or any other jurisdiction shall
not issue permits aIl}cY:wing connection of
development in the Clear Lake watershed to a
sewerage facility and the Department or its
confract agent shall not issue on-site sewage
system construction-installation permits or
faveorable site evaluation reports for on-site sewage

stems within the Clear Laks watershed until a
%an is submitted to and approved bg the

epartment showing how total phosphorus
loadings limitations required by this rule will be

CHAPTER 340, DIVISION 41 — DEPARTMENT OF ENVIRONMENTAL QUALITY

achieved and maintained, The plan shall incl
but not be limited to, the followinp - ¢ uFie,

" {(a) Projectaed phosphorus lca%tings for existing

development and future planned developmen:
within the Clear Lake watershed. Technicalp bases
for the projections shall be citad. The plan shall
{include phosphorus loadings from storm runoff
during and after construction, on-site sewage
i disposal systems and other management activities
in the watershed including, but not limited ts,
forest harvesﬁndg;

(b) Adoptad ordinances as necessary to carry
out the provisions of the plan;

(c} ngteements, contracts and other infarmation
as needed to show how and what entity will
effectively implement each provision of the plan.

(6) The plan required by section (5) of this rule
shall address necessary controls to reduce
phosphorus loadings intg Collard Lake to levels less
than 60 pounds per year. The Department may
approve a plan with annual loadings greater than
60 pounds per year, but only if the plan
demonstrates that controls necessary to achieve

. less than 60 pounds per year are unreasonable and
| overi;r burdensome.
(7) If the plan required by section (5) of this
 rule proposes that Clear Lake and/or Collard Lake
| loading limits be increased from levels established
in seetion (1) and/or section (4) of this rule, the plan
shall include the social and economic justification
for such inergases as required by Oregon
Administrative Rule (OAR) 340-41-026. The
_justification shall show the costs of achieving the
cading limits established in this rule as well as the
economic and social benefits of increasing the loads.
The Commission shall not ﬁirqve any plan that
will not achieve a lake loadi E—‘-limit for Collard
Lake of 140 pounds or less of phosphorus per year.
The Commission shail not approve any C? that
will not achieve 2 lake loading limit for Clear Lake
of 251 pounds or less of phosphaorus per year.

{8) No construction of a sewerage facility to
serve the Clear Lake watershed or a portion thereof
shall be%in unti] or unless: ) .

(a) The facilities plan report and engineering
plans and specifications have been approved in
vmhnE l}y the Department;

(b) It is constructed and operated by 2
municipality with authority for the operation and
maintenance of sewerage fadlifies; -

(c) Before construction starts, the responsible
municipality shall demonstrate that it has a
reliable source of funding to assure proper
construction, operation, maintenance, an
replacement of the required sewerage facilities. .

(9) No on-site.sewage system construction-
installation permits, favorable site evaluation
reports, or sanitary sewer connection permits s
be issued untl Ia‘.iglan for monitoring the water
quality of Clear e is submitted to and approved
by the Department. The plan shall include
contracts or memorandums of agreement that
assure that the monitoring will be conducted.

(10) Unless it is demonstrated that stormwater
tunoff treatment and control systems are not

. necedsary to meet the total maximum annual

loading for total phosphorus, any off-site or on-sict2
control facilities for starmwatar quality control
necessary to comply with this rule shall be under
the control of & municipality.

Stat. Auth: ORS 468.020, 463.705 & 468.710
Hist: DEQ 3-1983, L & ef. 4-18-33; DEQ 44-1950, . & cor=
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340-71-400 GEOGRAPHIC AREA SPECIAL CONSIDERATIONS.

(D) River Road — Santa Clara Area, Lane County:

(@

T

~riy

(b)

. -
Within the areas set forth in subsection (b} of this section the Agent may
issue either construction perrhits for new subsurface sewage disposal -
systems or favorable reports of evaluation of site suitability to construct
systems under the following circumstances:
. S o
(A) The system complies with all rules in effect at the time the permit
is issued; and

(B) The system will not in itself contribute, or in combination with
other new sources after April 18, 1980, contribute more than
sixteen and seven-tenths (16.7) pounds nitrate-nitrogen per acre
per year to the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or

- control of adequate land through easements or equivalent.

Subsection (a) of this section shall appiy to all of the foIIow?ing area
generally known as River Road — Santa Clara, and defined by the

- - boundary submitted by the Board of County Commissioners for Lane

County, which is bounded on the south by the City of Eugene, on the
west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of

- T16S, R4W, Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4,

10, 11, 12, 13, 14, 15, 22, 23, 24, 25; and T17S, RIE, Sections 6, 7,
18, Willamette Meridian;

SSRULEA (04-01-95)
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340-71460 MORATORIUM AREAS

(1)

@

)"

(6)

(30) days’ notice is given. , 5

Whenever the Commission- finds that construction of subsurface or alternative .
sewage disposal systems should be limited or prohibited in an area, it shall issue
an order limiting or prohibiting such construction.

The order shall be issued only after public hearing for which more than, thirty

%

The order shall be a rule of this division which contains a general descﬁption of
the moratorium area. A more detailed description of the area, if needed, shall
be an appendix to these rules.

No permit or site evaluation report shall be issued for.construction of a new or
expanded system which would violate any order of the Commission issued pur-
suant to ORS 454.685.

Criteria For Establishing Moratoriums: In issuing an order under this section
the Commission shall consider the factors contained in ORS 454.685(2).

Specific Moratorium Areas: Pursuant to ORS 454,685, the Agent shall not issue
sewage system construction-installation permits or approved site evaluation
reports within the boundaries of the following areas of the state:

Lane County - Clear Lake Watershed of the North Florence Dunal Aquifer
Area, as follows: The area hereby known as the Clear Lake Watershed of the
North Florence Dunal Aquifer Area defined by the hydrologic boundaries

-identified in the June 1982, 208 North Florence Dunal Aquifer Study which is

the area beginning at a point known as Tank One, located in Section One,

SSRULEA (04-01-95) 71-114 On-Site Dispasal
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Township 18 South, Range 12 West, of the Willamette Meridian, Lane County,
Oregon:

Run thence S. 67° 50’ 51.5" E. 97.80 ft. to the True Point of Beginning;
Run thence S. 05° 40" 43.0" W. 1960.62 ft. to a point; '
Run thence S. 04° 58’ 45.4" W. 1301.91 ft. to a point;

Run thence S. 52° 44’ 01.0" W. 231.21 fi. to a point;

Run thence S. 15° 20° 45.4" W. 774.62 fi. to a point; -
Run thence S. 31° 44’ 14.0" W. 520.89 ft. to a point;
Run thence S. 00° 24’ 43.9" W. 834.02 ft. to a point;
Run thence S. 07° 49" 01.8" W. {151.07 ft. to a point;
Run thence S. 50° 26’ 06.3" W. 731.61 fi. to a point:
Run thence S. 02° 517 10.5" W. 301.37 ft. to a point;
Run thence S. 36° 37" 58.2" W. 918.41 ft. to a point;
Run thence S. 47° 12’ 26.3" W. 1321.86 ft. to a point;
Run thence S. 72° 58’ 54.2" W. 498.84 ft. to a point;
Run thence S. 85° 44’ 21.3" W. 955.64 ft. to a point;
Which is N. 11° 39’ 16.9" W. 5434.90 ft. from 2 point known as Green Two
(located in Section 13 in said Township and Range);

Run thence N. 58° 09" 44.1" W. 1630.28 ft. to a point;

Run thence N. 25° 23" 10.1" W. 1978.00 ft. to a point;

Run thence N. 16° 34' 21.0" W. 1731.95 ft. to a point;

Run thence N. 06° 13’ 18.0" W. 747.40 ft. to a point;

Run thence N. 03° 50’ 32.8" E. 671.51 ft. to a peint; _

Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a point; o

Run thence N. 59° 50’ 06.0" E. 2894.56 ft. to a point; o

Run thence N, 48° 28" 40.0" E. 897.56 ft. to a point;
Run thence N. 31° 29’ 50.7" E. 920.64 fi. to a point;
Run thence N. 19° 46° 39.6" E. 1524.95 ft. to a point:
Run thence S. 76° 05° 37.1" E. 748.95 ft. to a point;
Run thence S. 57° 33° 30.2" E. 445.53 ft. to a point;
Run thence S. 78° 27’ 44.9" E. 394.98 ft. to a point;*

#

"Run thence S. 61° 557 39.0" E. 323.00 ft. to a point;

Run thence N. 89° 04" 46.8" E» 249.03 ft. to a point;

Run thence S. 67° 43’ 17.4" E. 245.31 ft. to a point;

Run thence S. 79° 55° 09.8" E. 45.71 ft. to a point;

Run thence S. 83° 59’ 27.6" E. 93.52 ft. to a point;

Run thence N. 42° 02’ 57.2" E. 68.68 ft. to a point;

Run thence S. 80° 41’ 24.2" E. 61.81 ft. to a point;

Run thence S. 10°47" 03.5" E. 128.27 ft. to the True Point of Beginning; and
containing all or portions of T17S, R12W, Sections 35 and 36; and T18S,
RI2W, Sections 1, 2, 11 and 12; W.M., Lane County.

-

SSRULEA (04-01-95) ) 71-115 " On-Site Disposal




DEPARTMENT OF ENVIRONMENTAL QUALITY - " Water Quality Program

©

(@

This rule is subject to modification or repeal by the Commission on an
area-by-area basis upon petition by the appropriate local agency or
agencies. Such petition either shall provide reasonable evidence that
development using subsurface sewage disposal systems will not cause
unacceptable degradation of groundwater quality or surface water quality
or shall provide equally adequate evidence that degradation of ground-
water or surface water quality will not occur as a r&ult of such

modification or repea;

- Subsections (a} and (b) of this section shall not .apply to any construction

permit application based on a favorable report of evaluation of site
suitability issued by the Agent pursuant to ORS 454.755(1)(b). where
such report was issued prior to the effective date of this rule.

) " General Naorth Florence Aquifer, North Florence Dunal Aquifer Area, Lane

County:

(a)

A

st
;f{{

®

Within the area set forth in subsection (2)(b) of this rule, the agent may '
issue construction permits for new on-site sewage disposal systems or
tavorable reports of evaluation of site suitability to construet individual or
community on-site sewage dzsposal systems under the followmg circum-

stances:

(A) ‘The lot and proposed system shall comply with all rulesin effect
at the time the permit or favorable report of srte sultablhty is

issued; or

(B) The lot and proposed system complies with paragraph 2(a)(A) of
this rule, except for the projected daily sewage loading rates, and
the system in combination with all other previously approved
systems-owned or legally controlled by the applicant shall be
projected by the Department to contribute to the local
groundwater not more than fifry-eight (58) pounds nitrate-
nitrogen NO;-N per year per acre owned or controiled by the

applicant.

Subsection (2)(a) of this rulé shall apply to all of the foilowing area
hereby known as the General North Florence Aquifer of the North
Florence Dunal Area and is defined by the hydrologic boundaries
identified in the June 1982, 208 North Florence Dunal Aquifer Study,
which is the area bounded on the west by the Pacific QOcean; on the

- southwest and south by the Siuslaw River; on the east by the North Fork

of the Siuslaw River and the ridge line at the approximate elevation of
four hundred (400) feet above mean sea level directly east of Munsel:
Lake, Clear Lake and Collard Lake; and on the north by Mercer Lake,
Mercer Creek, Sutton Lake and Sutton Creek; and containing all or

SSRULEA (04-01-95)
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portions of T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S,
T12W, sections 1, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 22, 23, 24, 25,
26, 27; W.M., Lane County, except that portion defined as the Clear
Lake Watershed more particularly described by OAR 340-71-460(6)(f).
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ATTACHMENT B

PROPOSED MODIFIED RULES

_ OAR 340-41-270, OAR 340-71-400, AND OAR 340-71-460

s

[Note - tﬁé're éi'e two sets of these rules. The first set shows the emstlng rules
with the changes marked. The second set is a “clean” copy of the rules with
the proposed modifications included]




Special Policies and Guidelines _

340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requiring only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed
including both surface and groundwaters, from existing and potential contamination sources
with the following requirements:

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall
~ not exceed 241 pounds per year from all sources.

’ (2) The total phosphorus maximum annual loading for the Clear Lake watershed shall
be deemed exceeded if the median concentration of total phosphorus from samples collected
in the epilimnion between May 1 and September 30 exceed nine micrograms per liter
during two consecutive years.

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of
this rule, 192 pounds per year shall be considered current background and Department
reserve and shall not be available to other sources.

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall
not exceed 123 pounds per year

p—




—Stat. Auth.: ORS 183.335, 454.625, 468.020,-463-765-8:468-710, 468B.010 and 4588.020,
Stat. Implemented: ORS 454.685
Hist.: DEQ3 1983, f. & ef. 4-18-83; DEQ 44-1990 f. & cert. ef. 12-19-90
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340-71-400
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County:

(a) Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following
circumstances:

(A) The system complies with all rules in effect at the time the permit is issued; and

(B) The system will not in itself contribute, or in combination with other new °
sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds
nitrate-nitrogen per acre per year to-the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or control of adequate land
through easements or equivalent.

(b) Subsection (a) of this section shall apply to all of the following area generally
known as River Road — Santa Clara, and defined by the boundary submitted by the Board
of County Comrmnissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24, 25; and T17S, R1E, Sections 6, 7, 18, Willamette Meridian;

(c) This rule is subject to modification or repeal by the Cominission on an
area-by-area basis upon petition by the appropriate local agency or agencies. Such
petition either shall provide reasonable evidence that development using subsurface
sewage disposal systems will not cause unacceptable degradation of groundwater quahty
or surface, .water quality or shall provide equally adequate evidence that degradatlon of
groundwater or surface water quality will not occur as a result of such modification or
repeal;

(d) Subsecnons (2) and (b) of this section shall not apply to any construction perrmt
apphcanon based on a favorable report of evaluation of site smtabxhty issued by the Agent
pursuant to ORS 454,755(1)(b), where such report was issued prior to the effective date

of this rule. )
(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane

County:
(a) - Within the area set forth in subsection (2)(b) of this rule, the agent may issue
_construction permits for new on-site sewage disposal systems or favorable reports of
evaluation of site suitability to construct individual or community on-site sewage disposal
systems under the following circumstances:
(A) The lot and proposed system shall comply with all rules in effect at the time the
permit or favorable report of site suitability is issued; or
(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legally controlled by the applicant shall be
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NO;-N per year per acre owned or controlled by the

applicant.
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(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and
south by the Siuslaw River; on the east by the North Fork of the Stuslaw River and the
ridge [ine at the approximate elevation of four hundred (400) feet above mean sea level
directly east of Munsel Lake, Clear Lake and Collard Lake; and on the north by Mercer
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10,
11, 12, 13, 14, 15, 16, 22, 23, 24, 25 26, 27, W.M,, Lane County, except that portion
deﬁned as the CIear Lake Watershed more partlcularly described by-9AR340-71-

466(6xH-Township 18 South, Range 12 West, of the Willamette Meridian, [ ane County,
QOregon: )
Run thence S. 67° 50’ 51.5” E. 97.80 ft. to the True Point of Beginning:, Run thence S,
052 40" 43.0" W 1960.62 fi. to a point. Run thence S, 04°% S8 454" E. 1301 91 ft. toa
oint: Run thence S 52° 44° 01.0" W. 235121 ft to a point; Run thence S. 15° 207 4547
E. 774.62 f. to a point; Run thence §.31%44" 14.0” W,_520.89.ft. to a point; Run thence
S.00° 24" 439”7 W, 834 02 ft. to a point; Run thence S, 077 49’ 01.8" W. 1191.07 ft to
a point; Run thence S. 50° 26° 06.3” W. 731.61 {t, to a point, Run thence S_02° 51’
10,57 W_301.37 f£. to a point: Run thence 36° 37" 58.2" W, 918 41 f} to a point; Run
thence S. 47° 12’ 26.3” W. 1321.86 fi. to a point; Run thence S, 72° 58° 542" W,  ~
498 84 fi to a point; Run thence §. 85° 44’ 21 3™ 'W. 955.64 fi. to a point; Which isN.
11° 39’ 16.9” W. 5434 90 ft_from a point known as Green Two {located in Section 13 in
said Township and Range): Run thence N, 58° 09" 44,17 W, 163028 f1. to a point; Run
thence NE-25° 23° 10.17 W. 1978.00 ft. to a point: Run thence N. 16° 34’ 21.07 W.™
1731.95 £ to a point: Run'thence N, 06° 137 18.0” W. 747.40 fi. to a point: Run thence
N.03° 507 328" FE 671.51 f to a point: Run thence N, 59° 33" 189" E 111702 ft toa
point: Run thence N. 5382 50’ 06 0" E_1894.56 ft. to a poimnt; Run thence N, 48° 2§’
40.0” E. 897.56 ft. to a point; Run thence N. 31° 29’ 50.7" E. 920.64 f. to a point: Run
thence N, 19° 46° 39,67 E. 1524.95 to a point: Run thence S. 76° 05" 37.17 E. 748.95 &
to a point: Run thence S. 57° 33’ 30.2" E. 445,53 f. to0 a point; Run thence S. 78° 27’
449" E. 394 98 £ to a point: Run thence 8. 61° 55 39.0" E._ 323 00 f£. to a point; Run
thence N, 89° 04’ 46.8" E. 249.03 ft. to a point: Run thence 8. 67° 43" 17.4" E. 245.31
f. to a point: Run thence S. 79° 557 09.8” E. 45.71 fi. to a point; Run thence S. 83° 59’
27.6" E_95.52 ft. to a point: Run thence N. 42° 027 572”7 E, 68 68 ft. to a point: Run
thence S. §0° 41’ 242" E. 61.81 ft. to a point: Run thence S, 10° 47" 03.5" E 128237 f.
to the True Point of Beeinning: and containing all or portions of T178, R1ZW, Sections
35 and 36: and T18S, R12W. Sections 1. 2. 11 and 12: WM., Lane County,

(3) Lands Overlaying the Alsea Dunal Aquifer: :

(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a
coustruction permit for a new on-site sewage disposal system or a favorable report of
evaluation of site suitability to construct a single on-site system on lots that were lots of
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1,
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1981, providing one of the following can be met:

(A) At the time the permit or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through
340-71-520; or

(B) The lot is found through site evaluation not to comply with OAR 340-71-100
~ through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a pressurized seepage bed is utilized:

(1) Groundwater levels shall not be closer than four (4) feet from the ground surface
or closer than three (3) feet from the bottom of the seepage bed,;

(i1) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and
(5);

(111) The seepage bed shall be sized on the ba51s of two hundred (200) square feet of
bottom area per one hundred fifty (150) gallons projected daily sewage flow;

(1v) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage
~ bed. The area reserved for replacement may be waived pursuant to the exception in OAR

340-71-150(4)(a)(B).

(C) The lot is found through site evaluation not to comply with QAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does mest all of the
following conditions when a conventional sand filter without a bottom is utilized: 2

(1) Groundwater levels shall not be closer than one (1) foot from the ground surface .
and not closer than one (1) foot from the bottom of the sand filter;

(if) Sewage flows shall be limited to not more than three hundred seventy-five (3 75)
gallons per day per lot, except those lots which have a certificate of favorable sxte

evaluation which provides for a larger flow;
(ii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon

of projected daily sewage flow; 7

(iv) The conventional sand filter without a bottom shall be constructed in accordance
with OAR 340-71-295(3);

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install 2 bottomless conventional sand filter and
a replacement bottomless conventional sand filter. The area for replacement may be
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B).

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a2 commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a
favorable report of evaluation of site suitability if it is determined that all rules of the
Comumission can be met;

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South
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to the southern tip of the Alsea Bay Spit;

(d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and disposal facilities shall be installed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneficial use.

(4) Christmas Valley Townsite, Lake County:

(2) Within the area set forth in subsection (4)(b) of this rule, the agent may consider
* the shallow groundwater table, if present, in the same manner as a temporary water table
when preparing and/or issuing site evaluation reports and construction-installation permits;

(b) The Chnistmas Valley Townsite is defined as all land within the Christmas Valley
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South,
Range 17 East, Willamette Meridian, in Lake County

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County,
provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for future water supplies. For the plan to be successful, the
following components must be accomplished:

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the
potential for groundwater contamination from mtrooen and other possible pollutants is
kept to a minimum;

(b) The Agent may issue construction installation permits for new on-site sewatre
disposal.systems or favorable reports of site evaluation to construct on-site systems; S
within the area generally known as the Clatsop Plains, which is bounded by the Columbia
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek,
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the
foothills of the Coast Range to the east, providing:

(A) The lot or parcel was created in compliance with the appropriate comprehensxve
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County =
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop
County plan adopted through Ordinance No. 79-10; and either

(B) The lot or parcel does not violate any rule of this Division; or

~ (C) Lot or parcel does not violate the Department's Water Quality Management Plan
or any rule of this Division, except the projected maximum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-half (1/2) acre per day. The
on-site system shall be either a sand filter system or a pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing:

(i) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(ii) The lots do not violate any rule of this Division, except the projected maximum
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per
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day; and

(1) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressunzed distribution
systems.

(6) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a
construction-installation permit authorizing installation of a standard system to serve a
- single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule
are met: ’ '

(a) Minimum Site Criteria:

(A) The property is ten (10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10} acres;

(B) The slope gradient does not exceed thirty (30) percent;

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
mches; _

(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,f g,h,
and 1).

(b) Minimum Construction Requxrements :

(A) The system shall contain not less than two hundred twenty-five (225) linear feet.
of disposal trench for projected sewage flows not exceeding four hundred fifty (450) -
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) hnear
feet per each one hundred fifty (150) gallons of projected flow; &

(B):The system shall be constructed and backfilled in compliance with OAR ¥
340-71-220: sections (3), (4), (5), (T, (8), (%), (10), and (11) of this rule.

(¢) At the discretion and request of the owner or the owner's authorized
representative, a single application may be submitted to the Agent for both a site
evaluation report and a construction-installation permit. The application would include
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(2)(A) and OAR
340-71-140(1)(®)(A)(1), as well as the following: S 7

(A) Favorable land use compatibility statement from the appropnate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
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construction was in accordance with the permit and rules of the Commission.

(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, the Agent may issue a construction-installation permit
authorizing installation of a standard system to serve a single family dwellin prowded the
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the
site evaluation for a single family dwelling provided; -

(a2) Minimum Site Criteria:

(A) The property is eighty (80) acres or larger in size. The minimum parcel size
considered under this rule is designated by. the County, but in no event shall it be less than
eighty (80) acres;

(B) The separation distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

(C) The nearest property line to the proposed system is at least 100 feet, the nearest
domestic water source is at least 200 feet, and the nearest surface public water is at least
200 feet; and :

(D) In the opinion of the Agent, sufficient topographical and soils information,
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpose of these rules as stated in OAR 340-71-110.

(b) Minimum Construction Requirements:

(A) Sizing requirements of Tables 4 and 5 shall be followed asclosely as possible. In
any case, the system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five {75) linear
feet per.gach one hundred fifty (150) gallons of projected flow; S

(B) "THe system shall be constructed and backfilled as closely as p0531bie to the o
requirements contained in OAR 340-71-220.

(c) At the request of the owner or the owner’s authorized representative; a single
application may be submitted to the Agent for both a site evaluation report and a
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to OAR 340-71-140, as well as the following:

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of -
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system,

(C) All other exhibits the Agent finds are necessary to complete the application;

(D) If the decision is made to waive the site evaluation, the fee will be transferred to

the permit. .
(d) The Agent may waive the pre-cover inspection fora system installed pursuant to
this section, provided the system installer submits the following information to the Agent

at the time construction of the system is complete:
(A) A detailed and accurate as-built plan of the constructed system; and
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(B) A list of all material used in the construction of the system; and
- (C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.
(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department.

Stat. Author.: ORS 183.335, 454.625. 468.020, 468B.010 and 468B.020.
Stat. Impl.: ORS 454 610. 454 615

340-71-460
Moratorium Areas ‘
(1) Whenever the Commission finds that construction of subsurface or alternative

sewage disposal systems should be limited or prohibited in an area, it shall issue an order
limiting or prohibiting such construction.

(2) The order shall be issued only after public hearing for which more than thirty (30)
days' notice is given.

(3) The order shall be a rule of this division which contains a general description of
the moratorium area. A more detailed description of the area, if needed, shall be an

appendix to these rules.

(4) No permiit or site evaluation report shall be issued for construction of a new or
expanded system which would violate any order of the Commission issued pursuant to
ORS 454.685. _

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the
Commission shall consider the factors contained in ORS 454.685(2). N

~
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Stat. Author.;: ORS 183,335, 454.625. 468,020, 468B.010 and 463B.020.
Stat. Impl.: ORS 454.685

2
o

([

ematly,




Special Policies and Guidelines

340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requiring only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed including
both surface and groundwaters, from existing and potential contamination sources with the
following requirements:

(1) The total phosphorus maximum annual loading discharged into Clw Lake shall not
exceed 241 pounds per year from all sources.

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be
deemed exceeded if the median concentration of total phosphorus from samples collected in
the epilimnion between May 1 and September 30 exceed nine micrograms per liter during two
consecutive years. '

(3) Of the total phosphorus Ioadmg of 241 pounds per year specified in section (1) of this
rule, 152 pounds per year shall be considered current background and Department reserve and

shall not be available to other sources.
(4) The total phosphorus maximum annual loading discharged into Coﬂard Lake shall

not exceed 123 pounds per year.
Stat. Auth.: ORS 183.335, 454.625, 468.020,, 468B.010 and 468B.020.

Stat, Implemented: ORS 454.685
“Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-50
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340-71-400
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County:

(2) Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following
circumstances:

(A) The system complies with all rules in effect at the time the permit is issued; and

-(B) The system will not in itself contribute, or in combination with other new
sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or control of adequate land
through easements or equivalent.

(b) Subsection (a) of this section shall apply to all of the following area generally
known as River Road — Santa Clara, and defined by the boundary submitted by the Board
of County Commissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36, T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24, 25; and T178S, R1E, Sections 6, 7, 18, Willamette Meridian;

(c) This rule is subject to modification or repeal by the Commission on an
area-by-area basis upon petition by the appropriate local agency or agencies. Such
petition either shall provide reasonable evidence that development using subsurface .
sewage disposal systems will not cause unacceptable degradation of groundwater quality
or surface water quality or shall provide equally adequate evidence that degradation of.
groundwater or surface water quality will not occur as a result of such mochﬁcatlon or
repeal;

(d) Subsections (a) and (b) of this section shall not apply to any construction permit
application based on a favorable report of evaluation of site suitability issued by the Agent
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date
of this rule.

(2) General North Florence Aquifer, North Florence Dunal Aquer Area, Lane
County:

(a) . Within the area set forth in subsection (2)(b) of this rule, the agent may issue
construction permits for new on-site sewage disposal systems or favorable reports of
evaluation of site suitability to construct individual or community on-site sewage disposal
systems under the following circumstances:

(A) The lot and proposed system shall comply with all rules in effect at the time the
permit or favorable report of site suitability is issued; or

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legally controlled by the applicant shall be -
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NO3-N per year per acre owned or controlled by the

applicant,
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(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known
as the General North Florence Aquifer of the North Florence Dunal Arez and is defined by
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the
ridge line at the approximate elevation of four hundred (400) feet above mean sea level
directly east of Munsel Lake, Clear Lake and Collard Lake; and on the north by Mercer
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of

" T178, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10,

11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27, W.M., Lane County, except that portion

. defined as the Clear Lake Watershed more particularly described byTownship 18 South,
Range 12 West, of the Willamette Meridian, Lane County, Oregon:

‘Run thence S. 67° 50’ 51.5” E. 97.80 ft. to the True Point of Beginning; Run thence S.
05° 40’ 43.0” W, 1960.62 fi. to a point; Run thence S. 04° 58’ 454" E.. 130191 ft. to a
point; Run thence S. 52° 44’ 01.0” W. 231.21 fi. to a point; Run thence S. 15° 20’ 45.4”
E. 774.62 fi. to a point; Run thence S. 31°44° 14.0” W. 520.89.ft. to a point; Run thence
S. 00° 24’ 43.9” W. 834.02 ft. to a point; Run thence S. 07° 49° 01.8" W, 1191.07 f. to
a point; Run thence §. 50° 26’ 06.3” W. 731.61 fi. to a point; Run thence S. 02° 51’
10.5” W. 301.37 f8. to a point; Run thence 36° 37’ 58.2” W. 918.41 ft. to a point; Run
thence S. 47° 12’ 26.3" W. 1321.86 ft. to a point; Run thence . 72° 58” 54.2" W.
498.84 ft. to a point; Run thence S. 85° 44’ 21.3” W. 955.64 fi. to a pomt Which is N.
11° 397 169" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in
said Township and Range); Run thence N. 58° 09’ 44.1” W, 1630.28 ft. to a point; Run
thence N, 25° 23" 10.1” W. 1978.00 fi. to a point; Run thence N. 16° 34’ 21.0” W&
1731.95ft: to a point; Run thence N, 06° 13’ 18.0” W. 747.40 ft. to a point; Run thence
N.03° 50’ 32.8” E. 671.51 fi. to a point; Run thence N. 59° 33’ 18.9” E. 1117.02ft. to a
point; Run thence N. 59° 50° 06.0” E. 1894.56 ft. to a point; Run thence N. 43° 28’
40.0” E. 897.56 fi. to a point; Run thence N. 31° 29° 50.7” E. 920.64 f. to a point; Run
thence N. 19° 46’ 39.6” E. 1524.95 to a point; Run thence S. 76° 05° 37.1” E. 748.95 ft.
to a point; Run thence S. 57° 33’ 30.2” E. 445.53 f. to a point; Run thence S. 78° 27’
44.9” E. 394.98 fi. to a point; Run thence S. 61° 55* 39.0” E. 323.00 f. to a point; Run
thence N. 89° 04’ 46.8” E, 249.03 fi. to a point; Run thence S. 67° 43” 17.4” E. 245.31
ft. to a point; Run thence S. 79° 55° 09.8” E. 45.71 fi. to a point; Run thence S. 83° 59
27.6” E. 95.52 fi. to a point; Run thence N. 42° 02’ 57.2” E. 68.68 ft. to a point; Run
thence S. 80° 41° 24.2” E. 61.81 fi. to a point; Run thence S. 10° 47° 03.5” E, 128.27 ft.
to the True Point of Beginning; and containing all or portions of T17S, R12W, Sections
35 and 36; and T18S, R12W, Sections 1, 2, 11 and 12; W.M., Lane County.

(3) Lands Overlaying the Alsea Dunal Aquifer:

(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a
construction permit for a new on-site sewage disposal system or 2 favorablie report of
evaluation of site suitability to construct a single on-site system on lots that were lots of
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1,
1981, providing one of the following can be met:




(A) At the time the permit or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through
340-71-520; or

(B) The lot is found through site cvaluanon not to comply with OAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a pressurized seepage bed is utilized:

_ (1) Groundwater levels shall not be closer than four (4) feet from the ground surface
or closer than three (3) feet from the bottom of the seepage bed,

' (i) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and
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(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of
bottom area per one hundred fifty (150} gallons projected daily sewage flow; '

(iv) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install 2 seepage bed and a replacement seepage
bed. The area reserved for rcpIaccment may be waived pursuant to the exception in OAR
340-71-150(4)(2)(B).

(C) The lot is found through site evaluation not to comply with"OAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
followmg conditions when a conventional sand filter without a bottom is utilized:

(i) Groundwater levels shall not be closer than one (1) foot from the ground surface
and not closer than cne (1) foot from the bottom of the sand filter;

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (3 75)
gallons per day per lot, except those lots which have a certificate of favorable site
evaluation which provides for a larger flow;

(iif) The sand filter shall be sized at one (1) square foot of bottom area for each gallon
of projected daily sewage flow;

(iv) The conventional sand filter without a bottom shall be constructed in accordance
with OAR 340-71-295(3): |

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and
a replacement bottomless conventional sand filter, The area for replacement may be
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B).

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a
favorable report of evaluation of site suitability if it is determined that all rules of the
Commission can be met;

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocean on the West, and from Driftivood Beach Way51de South -

to the southern tip of the Alsea Bay Spit;




(d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and disposal facilities shall be installed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneficial use.

(4) Christmas Valley Townsite, Lake County:

(2) Within the area set forth in subsection (4)(b) of this rule, the agent may consider
the shallow groundwater table, if present, in the same manner as a temporary water table
- when preparing and/or issuing site evaluation reports and construction-installation permits;

(b) The Christras Valley Townsite is defined as all land within the Christmas Valley
Townsite plat located within Sections S, 10, 11, 14, 15 and 16 of Township 27 South,
Range 17 East, Willamette Meridian, in Lake County.

~ (5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County,
provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for future water supplies. For the plan to be successful, the
following components must be accomplished:

(2) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the
potential for groundwater contamination from nitrogen and other possible pollutantsis
kept to a minimum, : R

(b) The Agent may issue construction installation permits for new on-site sewage
disposal systems or favorable reports of site evaluation to construct on-site systems, -
within the area generally known as the Clatsop Plains, which is bounded by the Columbia
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawannz Creek,
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the
foothills of the Coast Range to the east, providing:

(A) The lot or parcel was created in compliance with the appropriate comprehensive
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15); or the Clatsop
County plan adopted through Ordinance No. 79-10; and either

(B) The lot or parcel does not violate any rule of this Division; or

(C) Lot or parcel does not violate the Depa.rtment‘s Water Quality Management Plan
or any rule of this Division, except the projected maximum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-half (1/2) acre per day. The
on-site system shall be either a sand filter system or a pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing:

(1) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(i) The lots do not violate any rule of this Division, except the projected maximum
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per .

day; and




(iif) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressurized distribution
systems.

(6) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a.
construction-installation permit authorizing installation of a standard system to serve a
single family dwelling, provided the requirements in subsections (6)(2) and (b) of this rule

" are met:

(a) Minimum Site Criteria:

(A) The property is ten (10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10) acres; :

(B) The slope gradient does not exceed thirty (30) percent;

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
inches;

(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,fg,h,
and i).

- (b) Minimum Construction Requirements:

(A) The system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450) = -
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear -
feet per each one hundred fifty (150) gallons of projected flow; 5

(B) The system shall be constructed and backfilled in comphance with OAR
340-71-220: sections (3), (4), (5), (7}, (8), (9), (10), and (11) of this rule.

(c) At the discretion and request of the owner or the owner's authorized
representative, a single application may be submitted to the Agent for both a site
evaluation report and a construction-installation permit. The application would include
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(a)(A) and OAR
340-71-140(1)(B)(A)(D), as well as the following: '

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission. -




(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, the Agent may issue a construction-installation permit
authorizing installation of a standard system to serve a single family dwelling, prov1ded the
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the
site evaluation for a single family dwelling provided:

(a) Minimum Site Criteria:

(A) The property is eighty (80) acres or larger in size, The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
- eighty (80) acres; ,

(B) The separation distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

(C) The nearest property line to the proposed system is at least 100 feet, the nearest
domestic water source is at least 200 feet, and the nearest surface public water is at least -
200 feet; and

(D) In the opinion of the Agent, sufficient topographxcal and soils mfonnatlon,
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpose of these rules as stated in OAR 340-71-110.

(b) Minimum Construction Requirements:

(A) Sizing requirements of Tables 4 and 5 shail be followed as closely as possible. In
any case, the system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear
feet per each cne hundred fifty (150) gallons of projected flow; Ry

(B)-The system shall be constructed and backfilled as closely as possible to the
requirements contained in OAR 340-71-220.

(c) At the request of the owner or the owner's authorized representative, a smgle
application may be submitted to the Agent for both a site evaluation report and a
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to QAR 340-71-140, as well as the following:

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application;

(D) If the decision is made to waive the site evaluation, the fee will be transferred to
the permit. '

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and




(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

() The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department.

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020.
Stat. Impl.: ORS 454.610, 454.615

- 340-71-460
Moratorium Areas
(1) Whenever the Commission finds that construction of subsurface or alternative

sewage disposal systems should be limited or prohibited in an area, it shall issue an order
limiting or prohibiting such construction. '

(2) The order shall be issued only after public hearing for which more than thirty (30)
days’ notice is given.

(3) The order shall be a rule of this division which contains a general description of
the moratorium area. A more detailed description of the area, if needed, shall be an
appendix to these rules.

(4) No permit or site evaluation report shall be issued for construction of a new or
expanded system which would violate any order of the Commission issued pursuant to
ORS 454.685. '

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the -
Commission shall consider the factors contained in ORS 454.685(2).

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. &
Stat. Impl.: ORS 454.685
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State of Oregon

Department of Environmental Quality Memorandum
Date: November 22, 1996
To: Interested and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements - Rules Relating to On-site
Sewage Disposal Systems in the Clear Lake Watershed Area in Lane County

This memorandum contains information on a proposal by the Department of Environmental
Quality (DEQ) to adopt rule amendments regarding the Clear Lake watershed area. Pursuant to
ORS 183.335, this memorandum also provides information about the Environmental Quality
Commission’s intended action to adopt a rule.

This proposal would have the effect of permanently lifting the on-site sewage disposal system
moratorium in the area, and further would require certain actions that would allow the
Department to conduct further studies in the area.

The Department has the statutory authority to address this issue under Oregon Revised Statutes
(ORS) 183.335, 454,625, 468.020, 468B.010, 468B.020, and 468B.035

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)

Attachment B A statement providing assurance that the proposed rules are consistent
with statewide land use goals and compatijble with local land use
plans.

Attachment C Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.

Attachment D The actual language of the proposed rule (amendments).

E

Hearing Process Details

The Department is conducting a public hearing at which comments will be accepted either orally
or in writing. The hearing will be held as follows:

Date: January 21, 1997
Time: 6:00 PM
Place: Florence Event Center, 715 Quince Street, Florence, Oregon

Deadline for submittal of Written Comments:  January 24, 1997
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The Presiding Officer at the hearing has not yet been appointed.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attention Barbara
Burton, 750 Front Street, NE, Salem, Oregon 97310,

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be received
prior to the close of the comment period. The Department recommends that comments are

submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission {EQC) will receive a copy of the Presiding Officer’s report.
The public hearing will be tape recorded, but the tape will not be transcribed,

The Department will review and evaluate the rulemaking proposal in light of all information
received during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments received.

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is February 28, 1997. This date may be delayed if needed to provide
additional time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testimony at the
hearing or submit written comment during the comment period, Otherwise, if you wish to be kept
advised of this proceeding, you should request that your name be placed on the mailing list.
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Background on Development of the Rulemaking Proposal
Why is there a need for the rule?

In response to concerns about water quality in Collard and Clear Lakes, the EQC adopted a
moratorium for on-site sewage disposal systems in the watershed until such time as a management
plan could be put in place to protect the two lakes. The moratorium was in effect from 1983 until
October, 1996, when the EQC adopted a temporary rule lifting the moratorium. The EQC took
this action because of an adverse court ruling against moratoriums of long or uncertain duration.

The EQC lifted the moratorium, despite concerns that no management plan was in place to
protect the lakes. The proposed permanent rules are expected to accomplish the following;

Make permanent the temporary rules lifting the moratorium, in conformance with the
court ruling. Permanent rule making is needed because temporary rules can remain in
effect no more than 180 days under Oregon law. ’

Allow the Department access to some sites in the area, for the purpose of conducting
further groundwater studies relating to the impact of on-site sewage disposal systems on
groundwater and the lakes.

Allows the Department, should lake water quality deteriorate, to conduct further studies
including groundwater monitoring in the area. In order to carry out these studies, it is
necessary for there to be an adequate number and location of groundwater monitoring
sites, and also that the Department have access to them. As part of a study, the proposed
rule requires that property owners installing on-site sewage disposal systems in the area
also install and maintain momitoring wells upon notification by the Department. Property
owners may request that the Department install the wells on their property, at the
Department’s expense. However, the Department is not obligated to pay for the
monitoring wells if requested. The Department will install monitoring wells at the request
of applicants only if funds specifically designated for that purpose are available to the
Department.

How was the rule developed

The rule was developed by Department staff. In developing this rule, the Department relied upon
Oregon Revised Statutes (ORS) 183, 454, 468, and 468B, and Oregon Administrative Rules
(OAR) 340, Divisions 41 and 71.
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Copies of the documents relied upon in the development of this rulemaking proposal can be
reviewed at the Department of Environmental Quality’s office at 1102 Lincoln Street, Suite 210,
Eugene, Oregon. Please contact Julie Berndt at (541) 686-7838, extension 234 for times when
the documents are available for review.

Whom does this rule affect including the public, regulated community or other agencies,
and how does it affect these aroups?

The rule affects property owners in the Clear Lake watershed who apply for on-site sewage
disposal system construction permits. It will also affect users of Collard and Clear Lake,
including the Heceta Water District and the City of Florence and their drinking water customers.
The proposed rule may also affect other users of the aquifer in the watershed. Lane County is the

Department’s contract agent for the on-site sewage disposal system program for the area, and will
be affected.

How will the rule be implemented

The Department intends to monitor Collard and Clear Lakes on a periodic basis for phosphorous,
nitrogen, and other pollutants of concern. If phosphorous levels or other pollutant levels are seen
to rise significantly, the Department may institute further studies of groundwater and surface
waters in the area. The purpose of the study, if done, will be to determine the impact of
drainfields and other sources of contaminants on groundwater and lake water quality, and if
necessary prepare recommendations for corrective actions to reduce phosphorous or other
pollutant levels in the lakes. Depending on the study results, the Department may return to rule-
making and require corrective actions, such as requiring that sewers be installed around the

Collard Lake area. It is anticipated that the study, if done, will not be started for at least five
years.

In order to carry out the studies described above, it is necessary for there to be an adequate
number and location of groundwater monitoring sites, and also that the Department have access
to them. The Department may also need information relating to septic tanks and pollutant loads
in them, One goal of this rule is to insure that groundwater monitoring sites and septic systems
monitoring sites will be available, if and when the Department determines that further studies are
needed. This will be accomplished through permit conditions made part of the installation permits
issued for new on-site sewage disposal system permits. The Department intends to provide
guidance documents and example permit language to Lane County, which acts as the
Department’s agent for the on-site sewage disposal program.
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At this point, the Department intends to only require the installation of monitoring wells if funds
are available to the Department to pay for them if requested by the property owners. However,
the Department may require that the property owners install the monitoring wells at their expense.

Are there time constraints

Yes. The temporary rule will expire in mid April, 1997. The February 28, 1997 EQC meeting is
the last one prior to that date. If the temporary rule is allowed to expire without permanent rules

in place to lift the moratorium, then the Department could be at risk for lawsuits filed by property
OWners.

Contact for more information
An informational meeting will be held at 5:30 on January 21, 1997, at the same place and just

prior to the public hearing. If there are other questions about the proposed rule, contact Barbara
Burton at (503) 378-8240, extension 264 AFTER JANUARY 13, 1997.




ATTACHMENT A

State of Oregon '
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Water Quality Rules Relating to the Clear Lake Watershed in Lane County

Fiscal and Economic Impact Statement

Introduction

The proposed rule has three primary components, of varying fiscal impact. In summary, these three
components are:

o The proposed rule permanently lifts the on-site sewage disposal system moratorium in the Clear
- Lake watershed. This will allow the affected property owners to build on their sites, which they
have not been able to do for the past 13 years. The ability to build is of significant value to the
property owners. The increased development (expected to occur using individual on-site systems)

is expected to increase the level of algae in Collard and Clear Lakes, over time. Clear Lake is a
dnnking water source. High levels of algae, if it occurs, will increase the cost of treating the water.

¢ The proposed nules require that persons applying for on-site sewage disposal system permits in the
Clear Lake watershed must install one or more monitoring wells on their property, upon
notification by the Department. If the Department detects significant degradation of water quality
in Collard and Clear lakes, further groundwater and surface water studies in the area may be
conducted. The Department does not expect to start this study for at least five years, and no
groundwater monitoring wells will likely be required until the Department initiates the study.
Sample results from the groundwater monitoring wells would be used in the larger study to be
conducted by the Department. All lots are zoned residential. There are approximately 60 lots that
are likely to be developed. Based on the time constraints, study requirements, and location of the
lots, some ofthese lots will not be required to install monitoring wells. Staff estimates that a total
of no more than 40 wells will be required, at a total average cost of about $3000 for each well
($120,000 total). If the Department proceeds with the study, separate grant funds to pay for the
monitoring wells would probably be pursued. If such funds become available, the proposed rule
allows the affected property owners to request that the Department install the wells at the
Department’s expense.
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o The third component of the proposed rule is to allow the Department access to the on-site systems,
plus any monitoring wells on site, for the purposes of sampling. This periodic access by the
Department is not expected to have a cost associated with it for the property owners, however it
will cost the Department in terms of staff time if the sampling occurs. |

General Public

The primary fiscal impact of this rule will be to allow affected property owners the use of their property
for the purposes of constructing and using a residence. For those property owners not wishing to
develop, this rule will likely raise the value of their property if they wish to sell. There are 68 lots
affected by the raising of the moratorium, although not all are expected to be developed. The value of
the expanded use of the properties would depend on the property. Assuming an typical increase of
value of $28,750 per lot, the total increase in value would be about $2,012,000.

The Department expects that the additional development of the area on septic tanks and drainfields will
cause the phosphorous and algae levels in the two nearby lakes to increase, and that sewers in the
Collard lake area will likely be required. However, prior to requiring sewers, the Department is likely -
to conduct further studies in the area. It is possible that the studies and recommended corrective
actions will not be completed in time to prevent unacceptable levels of algae in the lakes. This could

mean an increase in the cost of treatment by the Heceta Water District, which would be passed on to
District customers including the City of Florence.

If relatively high levels of algae develop in Clear Lake, the following impacts on the water treatment
plant would be as follows:

¢ There would be a decrease in capacity of the treatment plant, since there would have to be more
backflushes of the filter (to be installed). Backflushes take the filters out of service, and also
require large amounts of finished water. A decrease in capacity would mean that the treatment
plant would have to be expanded “prematurely”, as the Florence area grows and demand for

' drinking water increases. The increase in backflushes would also mean additional operation costs.

o There will be an increase in chemical usage.

o If there are faste and odor problems (associated with some kinds of algae), then additional
treatment will be required such as the use of activated charcoal.

Overall, it is estimated that treatment costs could be up to 25% higher if a significant algae problem
develops in Clear Lake. Assuming a $20/residence base rate, and the equivalent of 5700 residential
customers for the one mullion gallons per day treatment plant, this could add up to approximately
$340,000 per year in additional costs to water users.
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Monitoring wells are estimated at about $3000 per well. In addition, it may take some time for the
property owners to secure the services of a certified well driller, and possibly to be on site during the
drlling activity. It is estimated that each site should take no more than 20 hours per property owner.
Some sites may require two or three monitoring wells. It is expected that those sites with more than
one well will not require more of the property owner’s time, but will require an additional $3000 per
well. Maintaining the well should not involve any additional time or expense. Any monitoring and
additional evaluations done will be done by the Department, and at the Department’s expense. If the
Department is able to secure additional special grant funds, the Department will pay for the wells upon
request of affected property owners.

Small Business

All affected sites are residential, so there will be no impact on small business.
Large Business
All affected sites are residential, so there will be no impact on large businesses.

Local Governments

Lane County is the Department’s contract agent for the on-site sewage disposal system program.
There may be some time required by County staff to explain these additional requirements to
applicants. However, the Department intends to prepare informational material and guidance for Lane
County, and further intends to be the main contact for questions and approval of monitoring well sites.
It is expected that Lane County staff will spend an additional 50 hours total because of the proposed
rule. '

Heceta Water District will be affected as described above, but is likely to pass on any increased cost of
operation to its customers.

State Agencies

DEQ - This rule will enable the Department to conduct a larger study in the area relating to
phosphorous and nitrogen in drainfields, groundwater, and the lakes. The rule does not require that the
Department conduct this study, however. If the Department did conduct the larger study, it is
estimated that it will take a total of 1500 hours of staff time spread over a four to five year period. This
~ includes time spent by the person heading the study, and time spent by the Department’s laboratory.
The study, if and when it is done, could either be done by existing DEQ staff and using existing funding
sources, or it could be funded by a special grant if one is located. The rule itself will require that the
Department spend approximately 100 hours for the following: preparing guidance materials and
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handouts for Lane County and applicants and talking to applicants with questions about the rule
requirements.

Other Agencies - The Water Resources Department would issue permits for any required monitoring
wells. However, they charge a fee for this activity and so the fiscal impact is expected to be negligible.

Housing Cost Impact

The Department estimates that this rulemaking will have minimal tmpact, if any, on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single
family dwelling on that parcel. Some property owners may be required to install groundwater
monitoring wells on their property, in the event that the Department requires further studies in the area,
The cost of the wells are expected to be about $3000 each, and there may be as many as three wells
required on an individual site.

Assumptions
As described above, the following assumptions were used:
s Monitoring wells will be 2 inches, 20 to 25 feet deep on average, at a cost of $3000 each

e There will be no more than 40 monitoring wells required.

s Benefit to affeéted property owners will vary by lot, but a typical lot (Broeker lot used) would
benefit about $28,750.

e About 60 more lots will be developed in the area.
o High levels of algae could increase drinking water treatment costs up to 25%

e The existing Heceta Water District plant is rated at 1 million gallons per day. Assuming 70
gallons water usage per capita per day, and assuming 2.5 people average residential
occupancy, this computes to an equivalent of 5700 residential customers.

: s _

e A typical monthly service charge for a smaller water treatment plant with filtration would be
$20. Note - Heceta Water District does not currently filter water from Clear Lake, however
they are under an order by the Oregon Health Division to provide filtration in conformance
with U.S. Environmental Protection Agency requirements.
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ATTACHMENTB
State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal

for
Water Qualrty Rules Relating to the Clear Lake Watershed in Lane County

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

There are two purposes of these proposed rules. The proposed rules will have the effect of
permanently removing the on-site sewage disposal system moratorium for the Clear Lake watershed,
and will also allow further studies to be conducted in the area by the Department.

2. Do the proposed rules affect eﬁsﬁng rules, programs or activities that are considered land
- use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No

a. Ifyes, identify existing program/rule/activity:

These rules will affect the on-site sewage disposal system program, which is included in 340-018-
030(5)(d)

b. Ify&s, do the existing statewide goal compliance and local plan compatibility procedures
adequately cover the proposed rules?

Yes X ’ No (if no, explain}:

Under current DLCD rules, local government review and approval of a Land Use Compatlbﬂlty
Statement is required before on-site sewage disposal system permits can be issued.
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¢. If no, apply the following criteria to the proposed rules.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

3. If the proposed rules have been determined a land use program under 2. above, but are not
subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Not applicable

Division Intergovernmental Coord. Date
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ATTACEMENT C

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements,

1.  Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

The Clean Water Act requires that delegated states such as Oregon must set Total
Maximum Daily Loads (TMDL's) for water bodies that are water quality limited (that is,
the water body exceeds one or more instream water quality standard). The Clean Water
Act also allows states to set TMDL’s where there is a potential for exceeding one or more
standards. The Environmental Quality Commussion did set a TMDL for Collard and Clear
Lakes, because there was an expectation that water quality standards would be exceeded.
The proposed rule lifts the on-site system moratorium, which may cause the TMDL to be
exceeded. However, the proposed rule also allows the Department to conduct further
studies which will be used in developing a strategy to prevent the two lakes from exceeding
water quality standards. The water quality standards at issue were adopted by the
Environmental Quality Commission, pursuant to the Clean Water Act.

2.  Are the applicable federal requirements performance based, technology based, or both
with the muost stringent controlling?

Performance based. The federal requirements are based on achieving water quality
standards and protecting beneficial uses.

3. Do the applicabie federal requirements specifically address the issues that are of concern
in Oregon? Was data or information that would reasonably reflect Oregon's concern and
situation considered in the federal process that established the federal requirements?

P _

Not known.

4, Will the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting requirements
(within or cross-media), increasing certainty, or preventing or reducing the need for costly
retrofit to meet more stringent requirements later?
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Yes. The proposed rule will allow the Department to conduct studies, which will help
determine whether further controls are necessary.

5. Is there a timing issue which might justify changing the time frame for implementation of
federal requirements? .

There are no time frames included within the general federal requirements. However, the
longer that studies are delayed, the more likely that Collard and Clear Lakes will exceed
water quality standards before an effective management plan can be put in place.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable margin
for accommodation of uncertainty and future growth?

Yes.

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Yes and no. By lifting the on-site moratorium, all property owners can build on their sites
if the site meets zoning and physical requirements for an on-site system. Monitoring wells
will only be put on the properties of person applying for on-site construction permits, and
property owners who volunteer to allow the Department access to their property for the
purpose of monitoring,

8.  Would others face increased costs if a more stringent rule is not enacted?

Probably yes. The Department expects the water quality in Collard and Clear Lakes to
degrade with the increased number of on-site systems, which will likely result in increased
costs for treatment of drinking water taken from Clear Lake. The additional cost would be
borre by the customers of Heceta Water District, which includes the City of Florence.

5.  Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable federal requirements? If so, Why? What is the
"compelling reason" for different procedural, reporting or monitoring requirements?

Federal rules do not specify how management plans are to be developed, nor does it

require that individual property ownmers install groundwater monitoring wells. The
Department has reviewed groundwater studies done in the area, which show a connection
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between groundwater and the two lakes. Based on this comnection, the Department
believes that further studies of groundwater and surface water are needed prior to.
developing a management plan to protect water quality in the lakes,

10. Is demonstrated technology available to comply with the proposed requirement?

Yes.
11. Wil the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?
Yes and no. By lifting the moratorium and allowing the construction of additional on-site systems, the
Department expects water quality in the lakes to degrade. By putting into place a rule that allows the

Department to conduct an effective study of the area, the amount of impact can be minimized and an
effective management plan put in place.
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Special Policies and Guidelines

340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requiring only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed including
both surface and groundwaters, from existing and potential contamination sources with the
following requirements:

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not
exceed 241 pounds per year from all sources.

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be
deemed exceeded if the median concentration of total phosphorus from samples collected in
the epilimnion between May 1 and September 30 exceed mine micrograms per liter during two
consecutive years,

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of this
rule, 192 pounds per year shall be considered current background and Department reserve and
shall not be available to other sources.

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall
not exceed 123 pounds per year.

(5) Permuttees holding on-site sewage disposal system construction permits issued after
the effective date of this rule in the Clear Lake watershed shall install monitoring wells unless
otherwise waived by the Department, and allow the Department and/or its designees access for

the purposes of collecting samples, as described more fully in OAR 340-71-400(2).
Stat Auth.: ORS 183.335, 454.625, 468.020,, 468B.010 and 468B.020.
Stat. Implemented: ORS 454.685

Hist.; DEQ 3-1983, f & ef. 4-18-83; DEQ 44-1990, {. & cert. ¢f. 12-19-90

340-71-400
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County:

(a) Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following -
circumstances:

(A) The system complies with all rules in effect at the time the permit is issued; and

(B) The system will not in itself contribute, or in combination with other new
sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or control of adequate land
through easements or equivalent.

(b) Subsection (a) of this section shall apply to all of the following area generally
known as River Road — Santa Clara, and defined by the boundary submitted by the Board
of County Commissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36, T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24, 25; and T17§, RIE, Sections 6, 7, 18, Wlllamette Meridian,

(c) This rule is subject to modification or repeal by the Commission on an




area-by-area basis upon petition by the appropriate local agency or agencies. Such
petition either shall provide reasonable evidence that development using subsurface
sewage disposal systems will not cause unacceptable degradation of groundwater quality
or surface water quality or shall provide equally adequate evidence that degradation of
groundwater or surface water quality will not occur as a result of such modification or
repeal;

(d) Subsectlons (a) and (b) of this section shall not apply to any construction permit
application based on a favorable report of evaluation of site suitability issued by the Agent
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date
of this rule.

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area Lane
County:

(a) Within the area set forth i in subsection (2)(b) of this rule, the agent may issue
construction permits for new on-site sewage disposal systems or favorable reports of
evaluation of site suitability to construct individual or community on-site sewage disposal
systems under the following circumstances:

(A) The lot and proposed system shall comply with all rules in effect at the time the
permit or favorable report of site suitability is issued; or

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legally controlled by the applicant shall be
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NOs-N per year per acre owned or controlled by the
applicant. )

(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the
ridge line at the approximate elevation of four hundred (400) feet above mean sea level
directly east of Munsel Lake, Clear Lake and Collard Lake; and on the north by Mercer
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10,
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27, WM., Lane County, except that portion
defined as tie Clear Lake Watershed which is the area beginning at a point known as Tank
One, located in Section One, Township 18 South, Range 12 West, of the Willamette
Meridian, Lane County, Oregon:

Run thence 8. 67° 50’ 51.5” E, 97.80 . to the True Point of Beginning; Run thence S.
05° 407 43.0” W. 1960.62 ft. to a point; Run thence S. 04° 58° 4547 E. 130191 ft. to a
point, Run thence S. 52° 44’ 01.0” W. 231.21 fi. to a point; Run thence S. 15° 20’ 45.4”
E. 774.62 ft. to a point; Run thence S. 31°44’ 14.0” W. 520.89 fi. to a point; Run thence
S. 00° 24’ 43.9” W, 834,02 ft. to a point; Run thence S. 07° 49° 01.8” W. 1191.07 ft. to
a point; Run thence S. 50° 26” 06.3” W. 731.61 fi. to a point; Run thence S, 02° 51’
10.5” W, 30137 ft. toa point; Run thence 36° 37" 58.2” W. 918.41 fi. to a point; Run
thence S. 47° 12’ 26.3” W. 1321.86 ft. to a point, Run thence S. 72° 58’ 54.2” W.




498.84 ft. to a point; Run thence S. 85° 44’ 21.3” W. 955.64 f. to a point; Which is N.
11° 39’ 16.9” W. 5434.90 ft. from a point known as Green Two (located in Section 13 in
said Township and Range); Run thence N. 58° 09" 44.1” W. 1630.28 fi. to a point; Run
thence N, 25° 23° 10.1” W, 1978.00 fi. to a point; Run thence N. 16° 34’ 21.0” W.
1731.95 ft. to a point; Run thence N. 06° 13’ 18.0” W. 747.40 fi. to a point; Run thence
N. 03° 50’ 32.8” E.671.51 ft. to a point; Run thence N. 59° 33’ 18.9” E. 1117.02ft. to a
point; Run thence N. 59° 50’ 06.0” E. 1894.56 ft. to a point; Run thence N. 48° 28’
40.0” E. 897.56 . to a point; Run thence N. 31° 29’ 50.7” E. 920.64 ft. to a point, Run
thence N. 19° 46’ 39.6” E. 1524.95 to a point; Run thence S. 76° 057 37.1” E. 748.95 ft.
to a point; Run thence S. 57° 337 30.2” E. 445.53 ft. to a point; Run thence S. 78° 27
44 9” E. 394 98 ft. to a point; Run thence §. 61° 55° 39.0” E. 323.00 fi. to a point; Run
thence N. 89° 04’ 46 8" E, 249.03 ft. to a point; Run thence S. 67° 43’ 17.4” E. 245 .31
ft. to a point; Run thence S. 79° 55’ 09.8” E. 45.71 ft. to a point; Run thence S. 83° 59’
27.6” E. 95,52 fi. to a point; Run thence N. 42° 02’ 57.2” E. 68.68 ft. to a point; Run
thence S. 80° 41’ 24.2” E. 61.81 f&. to a point; Run thence S. 10° 477 03.5” E. 128.27 ft.
to the True Point of Beginning; and containing all or portions of T17S, R12W, Sections
35 and 36; and T18S, R12W, Sections 1, 2, 11 and 12; W.M,, Lane County.

(c) The Department may conduct further studies in the Clear Lake watershed,
including groundwater monitoring. Within 90 days of notification by the Department,
unless otherwise agreed to in writing by the Department, holders of on-site sewage
disposal system permits issued after the effective date of this rule in the Clear Lake
watershed, as defined in this rule, shall install and maintain one or more monitoring wells
on the permittee’s site. The monitoring wells shall be installed and operated at the
expense of the permittee and following the conditions set by the Department, including but
not limited to the location, depth of well and the screened interval. The permittee may
request in writing a waiver of this requirement or request that the Department install the
monitoring well or wells at the Department’s expense. The sole criteria for the
Department granting a waiver are: the site is not needed to conduct groundwater studies,
as determined by the Department; or the Department has determuned that further
groundwater studies will not be conducted. The Department will install monitoring wells
at the request of permittees and at the expense of the Department only if funds specifically
designated for that purpose are available to the Department.

(d) Permittees holding on-site sewage disposal system construction permits in the
Clear Lake watershed shall allow the Department and/or its designees reasonable access to
the permittee’s property for the purpose of collecting samples from the septic tank and
drainfield, and for the purpose of collecting samples from any monitoring wells. The
permittee shall allow the Department and/or designees to dispose on the permittee’s
property water purged from the sampling well prior to sampling, after consultation with
the permittee as to preferred location of disposal. The on-site construction permut shall
include conditions allowing the Department and/or its designees access to the permittee’s
property as described in this rule. All other applicable requirements in Division 71 relating
to application for and construction of the on-site sewage disposal system must also be met
prior to issuance of the on-site sewage disposal system construction permit,

(3) Lands Overlaying the Alsea Dunal Aquifer: '

() Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a




construction permit for a new on-site sewage disposal system or a favorable report of
evaluation of site suitability to construct a single on-site system on lots that were lots of
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1,
1981, providing one of the following can be met:

(A) At the time the permit or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through
340-71-520; or

(B) The lot is found through site evaluation not to comply with OAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a pressurized seepage bed is utilized:

(1) Groundwater levels shall not be closer than four (4) feet from the ground surface
or closer than three (3) feet- from the bottom of the seepage bed;

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and
(5

(iif) The seepage bed shall be sized on the basis of two hundred (200) square feet of
bottom area per one hundred fifty (150) galions projected daily sewage flow,

(iv) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage
bed. The area reserved for replacement may be waived pursuant to the exceptlon in OAR
340-71-150(4)(a)(B).

(C) The lot 1s found through site evaluation not to comply with QAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a conventional sand filter without a bottom is utilized:

(1) Groundwater levels shall not be closer than one (1) foot from the ground surface
and not closer than one (1) foot from the bottom of the sand filter;

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375)
gallons per day per lot, except those lots which have a certificate of favorable site
evaluation which provides for a larger flow;

(iii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon
of projected ‘daily sewage flow,

(iv) The conventional sand filter without a bottom shall be constructed in accordance -
with OAR 340-71-295(3),

{(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and
a replacement bottomless conventional sand filter. The area for replacement may be
waived pursuant to the exception contained in OAR 340-71-150(4)(2)(B).

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a




favorable report of evaluation of site suitability if it is determined that all rules of the
Commission can be met;

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocean on the West, and from Drifiwood Beach Wayside South
to the southern tip of the Alsea Bay Spit;

(d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and disposal facilities shall be installed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneficial use.

(4) Christmas Valley Townsite, Lake County:

(2) Within the area set forth in subsection (4)(b) of this rule, the agent may consider
the shallow groundwater table, if present, in the same manner as a temporary water table
when preparing and/or issuing site evaluation reports and construction-installation permits,

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South,
Range 17 East, Willamette Meridian, in Lake County.

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County,
- provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for future water supplies. For the plan to be successful, the
following components must be accomplished:

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the
potential for groundwater contamination from nitrogen and other possible pollutants is
kept to a minimum;

(b) The Agent may issue construction installation permits for new on-site sewage
disposal systems or favorable reports of site evaluation to construct on-site systems,
within the area generally known as the Clatsop Plains, which is bounded by the Columbia
River to the North; the Pacific Ocean to the west, the Necanicum River, Neawanna Creek,
and County Road 157 on the south; and the Camnahan Ditch-Skipanon River and the
foothills of the Coast Range to the east, providing:

(A) The lot or parcel was created in compliance with the appropriate comprehensive
plan for Gedrhart (adopted by County Ordinance 80-3), Seaside (adopted by County
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop
County plan adopted through Ordinance No. 79-10; and either

(B) The lot or parcel does not violate any rute of this Division; or

(C) Lot or parcel does not violate the Department's Water Quality Management Plan
or any rule of this Division, except the projected maximum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-half (1/2) acre per day. The
on-site system shall be either a sand filter system or a pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing;




(i) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(i) The lots do not violate any rule of this Division, except the projected maximum
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per
day; and '

(iif) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressurized distribution
Systems. '

(6) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a
construction-installation permit authorizing installation of a standard system to serve a

single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule
are met: '

{a) Minimum Site Criteria:

(A) The property is ten.(10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10) acres;

(B) The slope gradient does not exceed thirty (30) percent;

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
inches;

(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,f,g,h,
and 1).

(b) Minimum Construction Requirements: ]

- (A) The system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear
feet per each one hundred fifty (150) gallons of projected flow;

(B) The system shall be constructed and backfilled in compliance with OAR
340-71-220: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule.

(c) At the discretion and request of the owner or the owner's authorized
representative, a single application may be submitted to the Agent for both a site
evaluation report and a construction-instailation permit. The application would include
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(a)(A) and OAR
340-71-14061)(b)(A)(1), as well as the following:

(A) Favorable land use compatibility statement from the appropriate land use
authonty signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent




at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, the Agent may issue a construction-installation permit
authorizing installation of a standard system to serve a single family dwelling, provided the
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the
site evaluation for a single family dwelling provided:

(a) Minimum Site Criteria;

(A) The property is eighty (80) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
eighty (80) acres,

(B) The separation distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

(C) The nearest property line to the proposed system is at least 100 feet, the nearest
domestic water source is at least 200 feet, and the nearest surface public water is at least
200 feet; and

(D) In the opinion of the Agent, sufficient topographical and soils information,
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpose of these rules as stated in OAR 340-71-110.

(b) Minimum Construction Requirements:

(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In
any case, the system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear
feet per each one hundred fifty (150) gallons of projected flow;

(B) The system shall be constructed and backfilled as closely as possible to the
requirements contained in OAR 340-71-220.

(c) At the request of the owner or the owner's authorized representative, a single
application may be submitted to the Agent for both a site evaluation report and a
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to QAR 340-71-140, as well as the following:

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application;

(D) If the decision is made to waive the site evaluation, the fee will be transferred to
the permut.




(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department.

Stat. Author.: ORS 183.335, 454,625, 468.020, 468B.010 and 468B.020.
Stat. Impl.:. ORS 454.610, 454,615

340-71-460
Moratorium Areas

(1) Whenever the Commission finds that construction of subsurface or alternative
sewage disposal systems should be ltmited or prohibited in an area, it shall issue an order
limiting or prohibiting such construction.

(2) The order shall be issued only after public hearing for which more than thirty (30)
days' notice is given.

(3) The order shall be a rule of this division which contains a general description of
the moratorium area, A more detailed description of the area, if needed, shall be an
appendix to these rules,

(4) No permit or site evaluation report shall be issued for construction of a new or
expanded system which would violate any order of the Commission issued pursuant to
ORS 454.685.

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the
Commission shall consider the factors contained in ORS 454.685(2).

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020.
Stat. Impl.: ORS 454.685
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State of Oregon
Department of Environmental Quality Memorandum

Date: January 31, 1997

To: Environmental Quality Commission

From: Bill Young

Subject: Presiding Officer's Report for Rulemaking Hearing
Hearing Date and Time: January 21, 1997, beginning at 6:00 PM
Hearing Location; Florence Events Center, Florence, Oregon

Title of Proposal: Propose Rules Relating to On-Site Sewage Disposal
Systems in the Clear Lake Watershed Area

The rulemaking hearing on the above titled proposal was convened at 6:00 PM. People were
asked to sign witness registration forms if they wished to present testimony. People were also
advised that the hearing was being recorded and of the procedures to be followed.

15 people were in attendance, 5 people signed up to give testimony.

Prior to receiving testimony, Barbara Burton briefly explained the specific rulemaking proposal,
the reason for the proposal, and responded to questions from the audience.

Summary of Oral Testimony

One person testified that the current rules regarding protection of Clear Lake has been ineffective.

One person testified that the Department of Environmental Quality does not know that Heceta
Water District is monitoring the lake,

One person was concerned about Lane County preventing the construction of a water treatment
plant by Heceta Water District. The water treatment plant is required by the federal government
and would remove contaminants from water taken from Clear Lake to supply Heceta Water
District. :

One person was concerned about expansion of the Florence Urban Growth Boundary (UGB) to
include the Clear Lake watershed.

One person was concerned about who would have to pay for sewers homeowners in the
watershed be required to connect to the sewers.
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One person was concerned about the quality of water in Clear Lake and was concerned about
why no one was regulating the use of dune buggies and clear cutting or other activities in the
watershed that might affect water quality.

One person was concerned about who was going to monitor the lakes to determine if pollution
was increasing.

One person noted that the proposed rule would require construction and use of groundwater
monitoring wells only if pollutant levels in the lake indicated that water quality was deteriorating.
This person wanted to know how the need for installation of monitoring wells would be
determined?

One person wanted to know how the monitoring would be correlated to algal levels in the lakes.
One person wanted to know where the monitoring wells would be located.

One person wanted to know where the Total Maximum Daily Load (TMDL) in the current rule
came from. How was it derived and what use is it?

One person felt that lake monitoring should include phosphorus and nitrogen levels.

One person felt that existing septic tanks in the watershed should be required to be pumped on a
frequent, regular basis.

One person felt that about 10,000 people relied on good water quality from Clear Lake and that
people who own lots in the watershed shouldn’t be allowed to put in septic systems if it is going
to impair the drinking water supply.

One person wondered what happened to the past rule that required that house not be located
closer than 300 feet from the lake.

One person had a concern about lake monitoring being delayed five years.
One person stated that access to Clear Lake should be restricted.
One person requested that information provided to the Department during the original rule-

making process that established the Clear Lake watershed septic system moratorium be entered
into the record of this hearing,
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One person stated that the settlement agreement between DEQ and the plaintiffs in the Merz
lawsuit was reached without public input and forces the EQC to lift the moratorium and that
public input at the hearing will not change the fate of the moratorium.

One person felt that the lawsuit was instituted by a number of the large landowners whose
property included portions that were outside the moratorium boundary. These portions outside
the boundary were not restricted by the moratorium. Since septic systems could be put in these
areas outside the moratorium, for these properties, there was no “takings.” Parcels located
entirely in the watershed were completed affected by the moratorium and probably constituted a
“takings.” The settlement would treat all of the parcels the same, when, in fact, there were not.

One person felt the revised rules lifting the moratorium should require any parcel which bas at
least one-half acre outside the watershed to locate its on-site sewage disposal systems outside the
watershed.

One person felt that any parcel which does not have a least one-half acre outside the watershed
should be allowed to develop only if they install a monitoring well on their property, at their
expense.

One person stated that the revised Clear Lake rule should mandate that DEQ fund and initiate a
program, within a specific time limit, to monitor water quality in Collard and Clear Lakes.

One person said that the regulation should mandate that DEQ fund and initiate a program, within
a specific time limit, to supervised the monitoring wells which will be installed.

This person also said that DEQ should adopt regulations that mandate Lane county’s proposed

Watershed Protection Regulations require that benefiting property owners pay for the monitoring
and testing programs.

Written Testimony

The following people handed in written comments but did not present oral testimony:
Gordon Howard and Walter Drew

There was no further testimony and the hearing was closed at approximately 6:45 PM.




PUBLIC COMMENT SUMMARY AND DEPARTMENT RESPONSE
TO TESTIMONY

Proposed Rules relating to On-Site Sewage Disposal Systems in the Clear Lake
Watershed Area near Florence in Lane County

On Tuesday, January 21, 1997, a hearing was held in Florence, Oregon at the Florence
Event Center, 715 Quince Street, Florence, Oregon. The hearing was to receive public
testimony concerning the Department of Environmental Quality’s proposed rules relating
to On-Site Sewage Disposal Systems in the Clear Lake Watershed Area near Florence in
Lane County. The hearing was conducted by Mr. Bill Young and began about 6 PM. The
hearing was preceded by a short presentation of the proposal by Barbara Burton of the
Department of Environmental Quality.

Following is a summary of the written and oral testimony submitted to the Department
both at the hearing itself and during the written public comment period, which lasted from
December 20, 1996, to January 24, 1997.. This report is presented with a summary of
each point followed by the Department’s response to that point.

One person testified that the current rules regarding protection of Clear Lake has
been ineffective.

The Department agrees in part. The current, permanent rules contain a
moratorium which prevents issuance of on-site sewage disposal permits until a
watershed management plan for controlling pollutants was developed. The
Department believes that the moratorium has been effective in protecting water
quality in Collard and Clear Lakes. Unfortunately, local government was unable to
consummate and implement the watershed management plan. In response to a
suit filed against the Department, the Department has agreed to modify the rule to
eliminate the moratorium. The Department intends to monitor the lakes and,
should the advent of significant degradation be determined, take appropriate steps
to reduce ot control the poliution.

One person testified that the Department of Environmental Quality does not know
that Heceta Water District is monitoring the lake, '

The Department is aware that the District is conducting or has conducted some
monitoring on the lake. However, we have not reviewed the sampling techniques,
locations, or analytical methods being used. Whatever monitoring is being done is
welcome, and the information will be used if possible. The Department believes
monitoring will be very important if the moratorium is lifted and intends to




coordinate its monitoring with that being done by the District or any other
jurisdiction.

One person was concerned about Lane County preventing the construction of a
water treatment plant by Heceta Water District. The water treatment plant is
required by the federal government and would remove contaminants from water
taken from Clear Lake to supply Heceta Water District.

The federal Safe Drinking Water Act (SDWA) does require drinking water
systems that obtain their water from a surface water source to filter that water
before supplying it to their constituents. In Oregon, the Oregon Health Division is
responsible for administering the SDWA for the federal government. While the
Department believes treatment of drinking water is a prudent step, the Department
does not have the authority to compel Lane County or the District to resolve their
differences and construct the plant.

One person was concerned about expansion of the Florence Urban Growth
Boundary (UGB) to include the Clear Lake watershed.

Although a watershed management plan for Clear Lake was never adopted, one
was proposed. This plan did contemplate extension of the UGB to include the
watershed as a means to assure protection of the watershed. The City of
Florence had proposed to extend the Urban Growth Boundary to include the Clear
Lake Watershed, however that proposal has been withdrawn. The City is currently
conducting a more comprehensive review of the location of a possible extension of
the Urban Growth Boundary. In any case, extension of the UGB requires approval
from both the City of Florence, Lane County, and the Oregon Department of Land
Conservation and Development.

One person was concerned about who would have to pay for sewers if homeowners

in the watershed were required to connect to the sewers,

At this point, there is no definite plan to provide sewer service to the watershed
and, as a result, there is no established plan for how the sewers would be financed.
Historically in Oregon, the costs of sewer service has been borne by the
homeowners with, in some cases, some subsidy from state and/or federal agencies.
The general policy for paying for wastewater control in Oregon is that the cost is
borne by the creator of the pollution not the user of the water into which the
pollutants are placed.

One person was concerned about the quality of water in Clear Lake and was
concerned about why no one was regulating the use of dune buggies and clear
cutting or other activities in the watershed that might affect water quality.

The Department has no statutory authority to regulate either the use of dune
~ buggies or clear cutting. Only property owners have the authority to regulate the




use of dune buggies on their own property. The Oregon Department of Forestry,
not DEQ would have the authority to regulate clear cutting. The Department does
have authority to regulate the siting and use of septic systems and other source of
wastewater that might affect the lake’s water quality.

One person was concerned about who was going to monitor the lakes to determine
if pollution was increasing,.

- Within the constraints of its budget and other priorities, the Department intends to
develop a limited water quality monitoring plan for the lake. The Department will
coordinate its monitoring efforts with other activities that may be conducted by
other jurisdictions such as Heceta Water District.

One person noted that the proposed rule would require construction and use of
groundwater monitoring wells only if pollutant levels in the lake indicated that
water quality was deteriorating, This person wanted to know how the need for
installation of monitoring wells would be determined?

The intent of the proposed rules was to locate groundwater monitoring wells to
monitor the drainage under drainfields, the water quality in groundwater
upgradient (and unaffected) by the drainfields, and downgradient from the
drainfields where effluent from the drainfields would be detected. The Department
had also intended to monitor the aquifer at various points in the water shed, to help
determine the sources and concentrations of phosphorous and/or nitrates.
However, based on public comment and further review, the Department is
proposing to revise the rules, to remove the requirement for groundwater
monitoring wells.

One person wanted to know how the monitoring would be correlated to algal levels
in the lakes.

Part of the lake monitoring plan will likely include the testing for chlorophyli a
which is an indicator chemical constituent of algal growth.

One person wanted to know where the monitoring wells would be located.
See the answer above,

One person wanted to know where the Total Maximum Daily Load (TMDL) in the
current rule came from. How was it derived and what use is it?

The TMDL (actually it is an annual loading limit) was calculated using water
quality data collected from Collard and Clear Lakes in the summer of 1985 and
mathematical relationships developed by Robert Gilliom in a paper written in 1983,
In summary, using this information, a total loading on the lake was calculated




which would maintain the Clear Lake at its current oligotrophic state (very low
levels of nutrients that cause algal growth) and bring Collard Lake back to near
oligotrophic.

One person felt that lake monitoring should include phosphorus and nitrogen levels.
The Department agrees and will include these parameters in its monitoring plan.

One person felt that existing septic tanks in the watershed should be required to be
pumped on a frequent, regular basis.

The Department believes that frequent pumping of septic tanks is useful and
desirable. Periodic pumping will increase the life of a septic system. Septic
systems that do not have their tanks pumped will likely fail sooner than otherwise
and, if not repaired, would likely increase the level of nutrients discharged into
the lakes. While the proposed rule could include a requirement for properties
owners to periodically pump their tanks, the Department has no practical means to
ensure and enforce such a requirement and does not recommend that the proposed
rule contain this provision.

One person felt that about 10,000 people relied on good water quality from Clear
Lake and that people who own lots in the watershed shouldn’t be allowed to put in
septic systems if it is going to impair the drinking water supply.

The courts have told DEQ that the moratorium must be lifted or landowners must
be compensated for the loss of their property. The Department is not in a position,
either legally or financially, to provide compensation. Therefore, the Department
is obligated to recommend to the Environmental Quality Commission that the
moratorium be terminated.

One person wondered what happened to the past rule that required that house not
be located closer than 300 feet from the lake.

DEQ has never had a rule that prohibited construction of house within 300 feet of
any lake. DEQ’s rules for septic systems (state-wide) would require a set-back of
100 feet for the drainfield system, however. The watershed management plan for
the lake may have contemplated such a set-back requirement, but it was never
adopted as a rule for DEQ.

One person had a concern about lake monitoring being delayed five years.
The Department intends to start monitoring of the lakes sooner than five years,

However, it is unlikely that further studies such as groundwater studies would be
started for at least five years.




One person stated that access to Clear Lake should be restricted.
The Department has no authority to restrict access to private property.

One person wrote objecting to the Department’s fiscal impact statement noting that
the lifting of the moratorium did not enhance the value of property in the Clear
Lake watershed, it “merely stops its 14 year taking of that value from plaintiffs as
the court indicated it must do.”

The lifting of the moratorium will enhance the property values over what they
were with a moratorium in place.

One person wrote that requiring monitoring wells violates the settlement agreement
in the Merz lawsuit. This person claims that the settlement states that “No new
restrictions on Plaintiffs’ property shall be imposed as part of this rule-making...”

The Department agrees that the settlement agreement would exclude the plaintiffs from
the proposed requirement for groundwater monitoring wells. However, upon further
review, the Department is removing the requirement for groundwater monitoring wells
entirely.

One person wrote that the TMDLs for phosphorus are unreasonably tight and
impose a standard that cannot even be accurately measured. There is no evidence
that such a low standard is needed to achieve the rule’s stated purpose of avoiding
increased filtration costs.

The TMDL is based upon limited data which was the only data available at the
time. The TMDL is based upon the most conservative approach because of the
limited data. The Department recognizes that highly regarded scientists may not
agree with the Department’s approach and its conclusions.

With the limited existing data, it is not known exactly how much phosphorus
concentrations will increase in Clear and Collard Lakes as a result of increased
development that uses septic systems for sewage treatment and disposal. We do
believe that concentrations will increase, however. Collard Lake’s watershed has
much more development than that around Clear Lake and Collard Lake has
significantly higher phosphorus levels than Clear Lake. This fact alone would
indicate that some phosphorus is entering the lake due to its higher level of
development and that phosphorus is not completely retained within the soil.

One person requested that information provided to the Department during the
original rule-making process that established the Clear Lake watershed septic
system moratorium be entered into the record of this hearing.

The Department believes this request is intended to have the hearing record
contain the information and analysis that supported the creation of the moratorium,




The Department does not believe such a request is needed. The court case filed
against the Department and settled in mid-1996 gives the Department and the
Environmental Quality Commission no practical alternative to lifting the
moratorium, The Department believes that water quality in Collard and Clear
Lakes will suffer some level of degradation if significant development occurs in the
watershed without mitigation of poliutant impacts. The moratorium was intended
to protect water quality and provide time for a watershed plan to be developed and
implemented that would ensure necessary mitigation. The watershed plan was
never adopted and, as a result, the moratorium never achieved the results that were
intended. The purpose of these proposed rule revisions is to lift the moratorium.
As a protection measure, the Department intends to monitor the water quality in
the watershed. If further degradation is seen, then the Department will re-visit the
issue of a watershed management plan.

One person stated that the settlement agreement between DEQ and the plaintiffs in
the Merz lawsuit was reached without public input and forces the EQC to lift the
moratorium and that public input at the hearing will not change the fate of the
moratorium.

The Department agrees that the settlement agreement gives the EQC no practical
alternative to lifting the moratorium, however it does not require the EQC to lift
the moratorium. In order to maintain the moratorium, the affected property
owners would have to receive compensation for the taking of their property on
into the future, as the Department does not have the legal ability to purchase
property. The Department does not have the financial resources to provide this
compensation. The court sponsored settlement meetings did not change the rule,
only the EQC has the authority to do so, and so had no legal requirement for
public participation in the negotiations. The legally required public participation
process has been followed in this rule making.

One person felt that the lawsuit was instituted by a number of the large landowners
whose property included portions that were outside the moratorium boundary.
These portions outside the boundary were not restricted by the moratorium. Since
septic systems could be put in these areas outside the moratorium, for these
properties, there was no “takings.” Parcels located entirely in the watershed were
affected by the moratorium and probably constituted a “takings.” The settlement
treated all of the parcels the same, when, in fact, they were not.

The Department does not believe this statement is correct. The revisions of OAR
340-41-270 that occurred in 1990 also prohibited connection of development in
the watershed to sewerage facilities until a watershed plan was approved by DEQ.
This prevented properties owners from connecting their houses located in the
watershed to drainfields located outside the watershed. The reason for this was to




assure that stormwater runoff impacts were addressed as well as that from septic
systems.

One person felt the revised rules lifting the moratorium should require any parcel
which has at least one-half acre outside the watershed to locate its on-site sewage
disposal systems outside the watershed.

The proposed change would be possible, although there would have to be some
provision in case the area outside of the watershed was not suitable for an on-site
system. There will be relatively few developable sites where this change could
apply, and therefore it would probably not have a significant impact on water
quality. The Department believes this change would add an unnecessary
complication without significant water quality benefits.

One person felt that any parcel which does not have a least one-half acre outside the
watershed should be allowed to develop only if they install a monitoring well on
their property, at their expense.

The Department has reviewed the public comments received, and will be changing
the rule recommended to the EQC to drop the requirement for groundwater
monitoring wells.

One person stated that the revised Clear Lake rule should mandate that DEQ fund
and initiate a program, within a specific time limit, to monitor water quality in
Collard and Clear Lakes.

The Department does not recommend that the EQC adopt a rule that mandates
funding of specific activities. Generally, funding decisions for the Department are
made by the legislature which is not obligated to follow administrative rules. The
Department intends to fund a monitoring program for Clear and Collard Lakes to
the extent that funding is available and in consideration of DEQ’s statewide
monitoring priorities.

One person said that the regulation should mandate that DEQ fund and initiate a

program, within a specific time limit, to supervised the monitoring wells which will
be installed.

As described above, the moneys are not currently available to carry out the study.




This person also said that DEQ should adopt regulations that mandate Lane
county’s proposed Watershed Protection Regulations require that benefiting
property owners pay for the monitoring and testing programs.

The EQC does not have the authority to require that Lane County assess and
collect fees for monitoring and testing. The Department did consider the
possibility of including in the proposed rule some mechanism for the benefiting
property owners to conduct and pay for the studies. The Department dropped this
because of practical considerations, as follows: how to equitably assess costs
between property owners; what overall organization would oversee the studies;
the lack of water quality expertise likely for the property owners; and the lack of
expertise likely needed to oversee the selection and work of the consultant needed
to complete the studies. The concept of the Department assessing property
owners a fee, and the Department conducting the study was dropped as we have
no legal authority to do this.

Several people wrote that they were opposed to lifting the moratorium because it
would endanger their water supply and they did not want to pay the added costs for
treating the water.

The Department does believe that additional development in the Clear Lake
watershed will result in some degradation of water quality and probably additional
costs for treating the water by Heceta Water District for public consumption. The
Department is being required via the court settlement to recommend to the EQC
that the moratorium be lifted because it is an inappropriate tool. It is an
inappropriate tool because it deprives property owners of the use of their property
without compensation and this is considered a “takings.” By revising the rule that
imposes the moratorium, the Department is eliminating the moratorium as a means
for protecting water quality, but is also proposing other means to protect the lake’s
water quality.

One person wrote stating that they had heard that people were getting sick and
having to go to the hospital due to the drinking water from Heceta Water District,
specifically from chlorine.

The Oregon Health Division, the Lane County Health Department and Peace
Harbor Hospital in Florence were contacted. An administrator at the hospital
contacted the person who made this comment, checked the hospital records, and
concluded there was no basis for this comment.




One person wrote that he felt DEQ was being pressured to lift the moratorium by
elected state officials to appease some of the large property holders in the Clear Lake
basin.

No member of DEQ has been contact by either the Governor’s office or any
legislator relative to this proposed rule revision. The court settlement was reached
based on advice of legal counsel and based on the legal merits of the case and
likely outcome in court. '

One person wrote that EQC members should not vote on this proposed rule change
because they are named in the suit and will not be unbiased because of a conflict of
interest.

The parties named in the lawsuit are not required to adopt the rule lifting the
moratorium, and so will not be in personal legal jeopardy if the moratorium is not
lifted. The agreement reached was for the Department to present the proposed
rule to the EQC, but not that the EQC would be required under the terms of the
settlement to adopt the rule. If the EQC chooses not to lift the moratorium,
however, there will likely be significant financial claims filed against the
Department. These claims would be paid for out of the Department’s budget, not
out of the pockets of any named person in the lawsuit.

One person wrote that a hearing was scheduled for March 24 with Judge Coffin
which could overturn the settlement such that lifting the moratorium would not be
necessary.

There are no meetings scheduled with Judge Coffin and the Department or its
attorneys. However there is a meeting scheduled involving the Heceta Water
District.

One person wrote that lifting the moratorium would violate state wide land use
goals.

The Department does not agree. State-wide land use goals do not require the use
of a moratorium to protect water quality. The Department is proposing to protect
water quality for its beneficial uses by monitoring the lakes, and will take
appropriate action if further degradation is seen.

Several people wrote that the moratorium and other controls on septic tanks was
not necessary to protect the lake because the soil in the watershed would prevent
phosphorus from achieving the Iake. Their conclusions about the soil’s ability to
capture phosphorus is based upon conversations with scientists.

‘The Department recognizes that there is disagreement between the Department
and other experts in the field. In addition, the Department does not know exactly




how much phosphorus will reach the lake due to additional development. While
fine soils can bind up phosphorous at least for a period of time, rapidly draining
sands do not have much capacity for preventing phosphorous from entering
groundwater from drainfields. The Department does know that Collard Lake,
which has much more development around it, has significantly higher levels of
phosphorus than Clear Lake which has only sparse development. Upon this basis,
the Department believes that some phosphorus is reaching the lake due to existing
development and that this will increase as more development occurs.

One person wrote objecting to the requirement to install monitoring wells as part of
the proposed rules. ‘

Based upon comments received, and a further discussion with staff, the
Department will be dropping this part of the rule in the recommended rule that
goes to the EQC for final action.

One person wrote that he was concerned that DEQ did not require monitoring in
the past nor that DEQ was unaware of current monitoring being conducted by
others,

DEQ is aware of monitoring being conducted by Heceta Water District and any
future monitoring will be coordinated with the District to minimize costs. The
Department did include monitoring requirements to be part of the watershed plan
developed to control pollution of the lake. This requirement is listed in OAR 340-
41-270(9). Since the plan was never adopted or implemented, no monitoring was
ever done. '

One person disagreed that additional drinking water treatment by Heceta Water
District would cost $340,000 per year and that property values would increase by
$2,012,000 as a result of the lifting of the moratorium.

The assumptions used for these estimates are described in the Fiscal Impact
statement included with the rule package. Briefly, the additional water treatment
costs are a rough estimate, and would only be incurred if significant levels of algae
were to develop in Clear Lake. The increase in property values is also a very
rough estimate, based on one typical lot, and it’s increase in value that was
reviewed and confirmed by the State’s appraiser. The purpose of the fiscal impact
statement is not to do an in-depth and lengthy study, but rather to use reliable
information readily available, and to alert reviewers of the rule as to the areas of
potential cost or benefit.
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One person has several questions concerning the proposal. These are:

1. How will the measured nutrient concentrations in the test wells be correlated to
algae growth in Clear Lake?

The purpose of monitoring wells is to get a handle on the amount of phosphorus
and other nutrients in the groundwater discharging to the lake. From this, the
Department believes it could estimate the amount of phosphorus entering the lake
and, using relationships developed by Gilliom, it could determine resulting
phosphorus concentrations in the lake. Increasing phosphorus levels in the lake
will likely induce increasing growth of algae. We have not in the past used a
model to predict algal levels.

2. Which mathematical models will be used to simulate algae growth?

We have not decided upon a particular model and may choose not to use one. In
addition, new mathematical models are developed periodically. The model to be
used, if any, will be determined by the Department either as part of the monitoring
plan for the lake, or prior to further studies if water quality in the lakes degrades.

3. Are there any previous test results at other locations with similar geological
conditions to calibrate the model?

Not that the Department is aware of.
4. Where are the test wells located relative to the drainfields?

The original intent was to locate the wells based on usefulness to the overall study,
if and when it occurs. The Department is recommending that this portion of the
rule be dropped. If and when further studies occur, the locations will be
determined based upon the overall study needs and willing property owners.

One person wrote that the TMDL in the current rule should be eliminated because
they are not very useful. These should be replaced by concentration criteria that
could be directly measured. In addition, a concentration criteria of 100 ug/l of
nitrogen should be included. This person felt that actual measurement of algae
would be better than using nutrient criteria.

The Department believes the mass loadings described as TMDLs may ultimately be
useful should a watershed management plan be developed. Therefore, we do not
wish to delete them from the rule.

One person wrote stating that a buyout of property in the watershed is a preferable

alternative and requesting the EQC to maintain the moratorium until local
governments can consider such a buyout,
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The Department believes a buyout of some properties would be beneficial. The
Department does not recommend that lifting of the moratorium be delayed until
local governments can consider the buyout, however. Lifting of the moratorium
does not prevent the buyout and, in fact, may encourage local governments to
proceed.

One person wrote that she was concerned about the additional costs that Heceta
Water District may incur if additional development in the basin causes water
quality in the lakes to deteriorate.

The Department believes that additional development in the watershed without
mitigation will likely increase nutrient loads to the lakes that will degrade water
quality. The Department hopes to monitor the lakes and, should the advent of
significant degradation be determined, take necessary action to reduce and control
this pollution.

One person wrote asking how older septic systems on existing homes would be
monitored. In addition, how can monitoring be done on new home sites if there is
no provision for ebtaining funds?

If and when further groundwater studies are done in the area, the Department will rely
upon willing study participants. As discussed above, the Department is proposing to drop
the groundwater monitoring requirements from the rule. In terms of available funding, the
most likely source appears to be special grants available from the U.S. EPA, although no
such funds are currently available. If further studies are indicated, the Department will
again review possible funding and grant options.

One person wrote wanting to know if Lane County, as DEQ’s agent for issuing
septic permits, would follow the rules as adopted by the EQC.

Lane County is the Department’s agent for administering to Oregon’s state-wide
on-site sewage disposal program in Lane County. This arrangement is established
under a contract between DEQ and the county. The contract requires Lane
County to follow the regulations as adopted by the EQC. Should the Department
learn that the county is not following the rules, the Department will take steps to
ensure that the contract requirements are met.

12




ATTACHMENT A

EXISTING RULES
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“0AR 340-41-270, OAR 340-71-400, AND OAR 34071460 *
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OREGON ADMINISTRATIVE RULES

CHAPTER 340, DIVISION 41 — DEPARTMENT OF ENVIRONMENTAL QUALITY

Special Policies and Guidelines -
340-41-270 In order to gﬁsewe the existing
high quality water in Clear e north of Florence
for, use as a public water supply source requiring
only minimal filtration, it is the policy of the
Environmental Quali?r Commission to protect the
Clear Lake watershed including both surface and
groundwaters, from existing and patential
contaminatien sources with the following
requirements:
(1) The total phos%homs maximum annual
loading discharged into Clear Lake shall not exceed
241 pounds per year from all sources. .
2) The total phosphorus maximum annual
loading for the CYear Lake watershed shall be
deemed exceeded if the median concentration of
total phosphorus from samples collectad in the
epilimnion between May 1 and September 30
exceed nine micrograms per liter during two

consecntive years. )

(3) Of the tota;ghosphon;s loading of 241
pounds per year specified in section (1) of this rule,
192 pounds per year shall be considered current
backzround and Bepartznent reserve and shall nat
be ayailable to other sources. .

(4) The total phosphorus maximum annual
loading discharged into Collard Lake shall not
exceed 123 pounds per year. L

(5) Lane County or any other jurisdiction shall
not 1ssue permits allowing connection of
development in the Clear Lake watershed to a
sewerage facility and the Department or its
contract agent shall not issue on-site sewage
system construction-installation permits or
favorable site evaluation reports for on-site sewage

stems within the Clear Lake watershed until a
E) an is submitted to and approved bg the
epartment showing how total phosphorus
loadings limitations required by this rule will be

!
I
!

|

achieved and maintained. The plan shall include
but not be limited to, the fol c:nw'hiJ - S

(a) Projectad phosphorus loa%ings for exdsting

development and future planned development
within the Clear Lake watershed. Technicalp basas
for the projections shall be cited. The plan shall
linclude phosphorus loadings from storm runoff
|during and after construction, on-site sewage
 disposal systems and other management activities
in the watershed including, but not limited ta,
forest harvestindg-,

(b) Adopted ordinances as necessary to carry
out the provisions of the plan;

(e} sements, contracts and other informaton
as needed to show how and what entity will
effectw;i}g 1m]pal-§ment each provision of the plan.

{6) The plan required by section (5) of this rule
shall address necessary controls to reduce
phosphorus loadings intg Collard Lake ta levels less
than 60 pounds per year. The Department may
approve a plan with annual leadings greater than
60 pounds per year, but only if the plan
demonstrates that controls necessary ta achieve
less than 60 pounds per year are unreasonable and
oveﬂ%r burdensomae. ' .

(7) If the plan required by section (5) of this

i rule proposes that Clear Lake and/or Collard Lake
i loading limits be increased from levels established

in secHoen (1) and/or section (4) of this rule, the plan
shall include the social and economic justification
for such incrpases as required by Oregon
Administrative Rule (QAR) 340-41-026. The
, _Iusn'ﬁcaticq. shall show the costs of achieving the

oading limits established in this rule as well as the
economic 2nd social benefits of increasing the loads.
The Commission shall not approve any plan that
will not achieve a lake loading:limit for Collard
Lake of 140 pounds or less of phosphorus per year.
The Commission shall not approve any c? an that
will not achieve a lake loading limit for Clear Lake
of 251 pounds or less of phosphorus per year.

(8) No_construction of a sewerage facility to
serve the Clear Lake watershed or a partion thereof
shall begin unti] or unless: ) )

(a) The facilities plan report and engineering
plans and specifications have been approved in
writin liy the Department; :

(b? t is constructed and operated by 2
municipality with authority for the operation and
maintenance of sewerage facilities; .

(c) Before construction starts, the responsible
municipality shall demonstrate that it has 2
reliable source of funding to assure proper
construction, operation, maintenance, an
replacement of the required sewerage facdlities.

(9) No on-site.sewage system construction-
installation permits, favorable site evaluation
reports, or sanitary sewer connection permits shall
be issued until a plan for monitoring the water
quality of Clear Lake is submitted to and approved
by the Department. The plan shall include
contracts or memorandums of sgreement that
assure that the monitoring will be conducted.

(10) Unless it is demonstirated that stormwater
runoff treatment and control systems are zmz‘i

. necessary to meet the total maximum annua

loading for total phosphorus, any off-site or on-site
cantrol facilities for stormwater quality control
necessary to comply with this rule shall be under
the contral of a municipality.

Stat. Auth: ORS 468.020, 468.705 & 468.710
Hist: DEQ 3-1983, f. & of. 4-13-83; DEQ 441890, . & car.




 DEPARTMENT OF ENVIRONMENTAL QUALITY ©* . Water Quality Program

340-71400 GEOGRAPHIC AREA SPECIAL CONSIDERATIONS.

(1) River Road — Santa Clara Area, Lane County:

(@

S
AP

iy

®) -

- boundary submitted by the Board of County Commissioners for Lane

' r - a
Within the areas set forth in subsection (b) of this section the Agent may
issue either construction perrnits for new subsurface sewage disposal -
systems or favorable reports of evaluation of site suitability to construct -

systems under the following circumstances: .
B oo P

(A) The system complies with all rules in effect at the time the permit
is issued; and

(B} The system will not in itself contribute, or in combination with
other new sources after April {8, 1980, contribute more than
sixteen and seven-tenths (16.7) pounds nitrate-nitrogen per acre
per year to the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or

- control of adequate land through easements or equivalent.

Subsection (a) of this section shali apply to all of the folloviing area
generaily known as River Road — Santa Clara, and defined by the

County, which is bounded on the south by the City of Eugene, on the
west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of
T16S, R4W, Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4,

10, 11, 12, 13, 14, 15, 22, 23, 24, 25; and T17S, RIE, Sections 6, 7,

18, Willamette Meridian;

SSRULEA (04-01-95)

71-97 ' o On-Site Disposal



340-71-460 MORATORIUM AREAS

()

@

)

(6)

Whenever the Commission- finds that construction of subsurface or alternative .
sewage disposal systems should be limited or prohibited in an area, it shall issue
an order limiting or prohibiting such construction.

The order shall be issued only after public hearing for which more thag thirty

7 (30) days’ notice is given. ‘ ‘ }

The order shall be a rule of this division which contains a general descripuon of
the moratorium area, A more detailed description of thc area, if needed, shall

be an appendlx to these rules.

No permit or site evaluanon report shall be issued for.construction of a new or
expanded system which would vxolate any order of the Commission issued pur-

suant to ORS 454.635.

Criteria For Establishing Moratoriums: In issuing an order under this section
the Commission shall consider the factors contained in ORS 454.685(2).

Specific Moratorium Areas: Pursuant to ORS 454.685, the Agent shall not issue
sewage system construction-instaflation permits or approved site evaluation
reports within the boundaries of the following areas of the state:

Lane County - Clear Lake Watershed of the North Florence Dunal Aquifer
Area, as follows: The area hereby known as the Clear Lake Watershed of the
North Florence Dunal Aquifer Area defined by the hydrologic boundaries

- identified in the June 1982, 208 North Florence Dunal Aquifer Study which is

the area beginning at a point known as Tank One, located in Section One,
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DEPARTMENT OF ENVIRONMENTAL QUALITY

Townshxp 18 South, Range 12 West, of the Wlllamette Meridian, Lane County,

Oregon:

Run thence S.
Run thence S,
Run thence S.

‘Run thence S.
Run thence S.
Run thence S.
Run thence S.
Run thence 8.
Run thence S.
Run thence S.
Run thence S.
Run thence 8.

Run thence S.

Run thence S.
Which is N. 11° 39’ 16.9" W. 5434.90 ft. from a point known as Green Two

67° 50’ 51.5" E. 97.80 ft. to the True Point of Beginning;

(05° 40’ 43.0" W. 1960.62 ft. to a peint;
047 58’ 45.4" W. 1301.91 ft. to a point;
52° 44’ 01.0" W. 231.21 ft. to a point;
15° 20’ 45.4" W. 774,62 ft. to a point; -
31° 44' 14.0" W. 520.89 ft. to a point;
00° 24° 43.9" W. 834.02 ft. to a point;
07° 49’ 01.8" W. 1191.07 ft. to a point;
50° 26" 06.3" W, 731.61 ft. to a point:
02° 51° 10.5" W. 301.37 ft. to a point;
36° 37" 58.2" W. 918.41 ft. to a point;
47° 127 26.3" W. 1321.86 ft. to a point;
72° 58’ 54.2* W. 498.84 ft. to a point;
85° 44’ 21.3" W. 955.64 ft. to a poin;

(located in Section 13 in said Township and Range);

Run thenge N.
Run thence N.
Run thence N.
Run thence N.
Run thence N.
Run thence N.

Run thence N,
Run thence N.
Run thence N.
Run thence N.
Run thence S.
Run thence S.
Run thence S.

"Run thence S.
Run thence N.
Run thence S.
Run thence S.
Run thence S.
Run therice N.
Run thence S.
Run thence S.

58° 09" 44.1" W. 1630.28 ft. to a point;

25° 23" 10.1" W, 1978.00 fi. to a point;
16° 34> 21.0" W. 1731.95 ft. to a point; ~
06° 13’ 13.0" W, 74740 ft. to a point;

'03° 50’ 32.8" E. 671.51 ft. to 2 point;

59° 33’ 18.9" E. 1117.02 ft. to a point;
39° 50" 06.0" E. 2894.56 ft. to 2 pomt
48° 28’ 40.0" E. 897.56 ft. to a point;
31° 29’ 50.7" E. 920.64 ft. to a point;
192 46’ 39.6" E. 1524.95 ft. to a point:
76° 05° 37.1" E. 748.95 fi. to a point;
57° 33' 30.2" E. 445.53 ft. to a point;
78° 27° 44.9" E. 394.98 fi. to a point;*
§1° 557 39.0" E. 323.00 ft. to a point;
89° 04’ 46.8" E» 249.03 ft. to a point;
67° 43’ 17.4" E. 245.31 ft. to a point;
79° 55’ 09.8" E. 45.71 ft. to a point;
83° 59° 27.6" E. 95.52 ft. to a point;
42° 02’ 57.2" E. 68.68 ft. to a point;
80° 41’ 242" E. 61.81 ft. to a point;

10°47° 03.5" E. 128.27 fi. to the True Point of Beginning; and
containing all or portions of T17S, R12ZW, Sections 35 and 36; and T18S,

R12W, Sections 1, 2, 11 and 12; W.M., Lane County.

-
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This rule is subject to modification or repeal by the Commission on an
area-by-area basis upon petition by the appropriate local agency or
agencies. Such petition either shall provide reasonable evidence that
development using subsurface sewage disposal systems will not cause
unacceptable degradation of groundwater quality or surface water quality
or shall provide equally adequate evidence that degradation of ground-
water or surface water quality will not occur as a result of such
madification or repeal; g :

- Subsections (a) and (b) of this section shall not .apply to any construction

permit application based on a favorable report of evaluation of site
suitability issued by the Agent pursuant to ORS 454.755(1)(b), where
such report was issued prior to the effective date of this rule.

(2) " General North Florence Aquifer, North Elafence Dunal }\quifer' Area, Lane

County:

(a) .

i,

(b)

Within the area set forth in subsection (2)(b) of this rule, the agent may'
issue construction permits for new on-site sewage disposal systems or
favorable reports of evaluation of site suitability to construct individual or
community on-site sewage disposal systems under the following circum-

s{ances:

(A)  The lot and proposed system shall ‘comply with alt rulestin effect
at the time the permit or favorable report of site suitability is
issued; ot ) ~ ' :

(B) The lot and proposed system complies with paragraph 2(a)(A) of
this rule, except for the projected daily sewage loading rates, and
the system in combination with ail other previously approved
systems-owned or legally controlled by the applicant shall be
projected by the Deparumnent to contribute to the local
groundwater not more than fifty-eight (58) pounds nitrate-
nitrogen NO,-N per year per acre owned or controiled by the

applicant.

Subsection (2)(a) of this rulé shall apply to all of the following area
hereby known as the General North Florence Aquifer of the North
Florence Dunal Area and is defined by the hydrologic boundaries
identified in the June 1982, 208 North Florence Dunai Aquifer Study,
which is the area bounded on the west by the Pacific Ocean; on the

- southwest and south by the Siuslaw River; on the east by the North Fork

of the Siuslaw River and the ridge line at the approximate elevation of
four hundred (400) feet above mean sea level directly east of Munsel
Lake, Clear Lake and Collard Lake; and on the north by Mercer Lake,
Mercer Creek, Sutton Lake and Surton Creek; and containing all or

SSRULEA (04-01-95)
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portions of T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and TI8S,
T12W, sections 1, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 22, 23, 24, 25,
- 26, 27; WM., Lane County, except that portion defined as the Clear
. Lake Watershed more particularly described by OAR 340-71460(6)(f).
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ATTACHMENT B

PROPOSED MODIFIED RULES

»

. OAR 340-41-270, OAR 340~7 1-400 AND OAR 340-7 1-460 .
[Note there are two sets of these rules. The first set shows the emstmg mles
with the changes marked. The second set is a “clean” copy of the rules with

the proposed modifications included]




Special Policies and Guideliges _

340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requiring only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed
including both surface and groundwaters, from ex1st1ng and potential contamination sources
with the following requirements:

(1) The total phosphorus maximum annual loading discharged into Clear La.ke shall
" not exceed 241 pounds per year from all sources.

' (2) The total phosphorus maximum annual loading for the Clear Lake watershed shall
be deemed exceeded if the median concentration of total phosphorus from samples collected
in the epilimnion between May 1 and September 30 exceed nine mlcrograms per liter
during two consecutive years.

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of
this rule, 192 pounds per year shall be considered current background and Department
reserve and shall not be available to other sources.

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall
not exceed 123 pounds per year. :

J—




—Stat. Auth.: ORS 183.335, 454.625, 468.020,463-705-4=468-746, 468B.010 and 4688.020,

Stat. Implemented: ORS 454.685
Hlst DBQS -1983, f. & ef. 4-18-83; DEQ 44-1990 £ &cert ef. 12- 19-90
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340-71-400
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County:

(a) Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following
circumstances: _ _

(A) The system complies with all rules in effect at the time the permit is issued; and

(B) The system will not in itself contribute, or in combination with other new
sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds
nitrate-nitrogen per acre per year to-the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or control of adequate land
through easements or equivalent.

-{b)  Subsection (a) of this section shall apply to all of the following area generally
known as River Road - Santa Clara, and defined by the boundary submitted by the Board
of County Commissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24, 25; and T17S, R1E, Sections 6, 7, 18, Willamette Meridian;

(¢c) This rule is subject to modification or repeal by the Cominission on an
area-by-area basis upon petition by the appropriate local agency or agencies. Such ™
petition either shall provide reasonable evidence that development using subsurface
sewage disposal systems will not cause unacceptable degradation of groundwater quality
or surface water quality or shall provide equally adequate evidence that degradatiod g’f
groundwater or surface water qualxty will not occur as a result of such modification or
repeal;

(d) Subsectxons (2) and (b) of this section shall not apply to any construction permlt
apphcatxon based on a favorable report of evaluation of site suitability issued by the Agent
pursuant to ORS 454.755(1)(b), where such report was 1ssued prior to the effective date
of this rule. - :

- (2) General North Florence Aquifer, North Florence Dunal Aquer Area, Lane
County:

(a) - Within the area set forth in subsection (2)(b) of this rule, the agent may issue
_construction permits for new on-site sewage disposal systems or favorable reports of
evaluation of site suitability to construct individual or community on-site sewage disposal
systems under the following circumstances:

(A) The lot and proposed system shall comply with all rules in effect at the time the
permit or favorable report of site suitability is issued; or

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legaily controlled by the applicant shall be
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NO;-N per year per acre owned or.controlled by the

applicant,
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(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the
ridge line at the approximate elevation of four hundred (400) feet above mean sea level
directly east of Munsel Lake, Clear Lake and Collard Lake; and on the north by Mercer
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10,
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27, W.M,, Lane County, except that portion
defined as the Clear Lake Watershed more particularly described by-©AR340-71-
460¢635H-Township 18 South, Range 12 West, of the Willamette Meridian, Lane Count\,
Oregon:

Run thence §. 67° 50’ 51.5" E. 97.80 ft. to the True Point of Beginning: Run thence S.
05° 40’ 430" W, 1960.62 ft. to a point; Run thence S 04° 5874547 E. 130181 fi. toa

point: Run thence S. 52° 44’ 01.0" W._231.21 fi. to a point; Run thence S. 152 207 45 47
E 77462 £ to a point; Run thence S 31°44" 14 0” W_520.89 £t to a point: Run thence
S.0ne 24’ 43.97 W.834 02 £t to a point; Run thence §. 07° 49’ 01.8" W. 119107 f. to
a point: Run thence S. 50° 267 06.3” W 731.61 . to a point: Run thence S, 02° S17

10,57 W, 301.37 ££. to a point; Run thence 36° 377 582" W. 918.41 £t to a point: Run

thence S. 47° 12° 26.3” W, 1321.86 f. to a point: Run thence S. 72° 58’ 542" W.
498.84 fi. to a point; Run thence S. 85° 44’ 21.3" W, 955.64 ft. to a point; Which is N.
11° 39° 16.97 W. 5434 90 . from a point known as Green Two (located in Section 13 in
said Township and Range); Run thence N. 58° 09" 44 1" W, 1630.28 £ to a point; Run
thence }259 23’ 10.17 W, 1978.00 £, 10 a point: Run thence N. 16° 34’ 21.07 W.
1731.95 ft. to a point; Run'thence N. 06° 137 13.0” W. 747.40 £. o a point: Run thence
N.03° 507 32.8"E. 671.51 fi. to a point; Run thence N. 59° 33 18 97 E. 111702 ft toa
point; Run thence N. 59° 50’ 06,0 E, 1894 56 ft. to a point: Run thence N, 48° 2%’
40.0" E. 897.56 ft. to a point; Run thence N, 31° 29’ 50.7" E. 920.64 ft. to a point; Run
thence N. 192 46° 39.67 E._ 1524 95 to a point; Run thence 8. 76° 05" 37.1” E. 748.95 fi.
to a point; Run thence S, 57° 33’ 30.2” E. 445.53 8. to a poiné; Run thence S, 78° 27’
44 9" E 394 98 ft to a point; Run thence 8. 61° 55° 39.0" E. 323.00 £. to a point; Run
thence\f 29° 04’ 46.87 E. 249.03 ft. 10 a point: Run thence S, 67°% 43" 1747 E. 245.31
f. to a point. Run thence S, 79° 557 09.8” E. 45.71 fi. to a point; Run thence S. 83° 39’
27.6" E. 9552 ft to a point: Run thence N 42° 02 5727 E. 68 .68 . to a point; Run
thence S. 80° 41’ 24 2" E, 61.81 . to a point: Run thence S. 10° 47" 03 57 E 12827 &,
to the True Point of Beginning: and containing all or portions of T17S, R12W, Sections
35 and 36: and T18S, R12W, Sections 1. 2. 11 and 12; W .M., Lane County,

(3) Lands Overlaying the Alsea Dunal Aquifer:

(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a
construction permit for a new on-site sewage disposal system or a favorable report of
evaluation of site suitability to construct a single on-site system on lots that were lots of
record prior to January 1, 1981; or on lots in partitions or subdivistons that have received
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1,
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1981, providing one of the following can be met:

(A) At-the time the permit or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and QAR 340- 71-410 through
340-71-520; or

(B) The lot is found through site evaluation not to comply with QAR 340-71-100
through 340-71-360 and QAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a pressurized seepage bed is utilized:

(1) Groundwater levels shall not be closer than four (4) feet from the g,round surface
or closer than three (3) feet from the bottom of the seepage bed;

(if) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and
(5}

(111) The seepage bed shall be sized on the basxs of two hundred (200) square feet of
bottom area per one hundred fifty (150) gallons projected daily sewage flow;

(iv) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v) All setbacks identified in Table 1 can be met, except that lots of record pror to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a seepage bed and a repIacement seepage
bed. The area reserved for replacement may be waived pursuant to the exception in OAR
340-71-150(4)(2)(B). :

(C) The lot is found through site evaluation not to comply with QAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
followmo conditions when a conventional sand filter without a bottom is utilized: A

(i) Groundwater levels shall not be closer than one (1) foot from the ground surface -
and not closer than one (1) foot from the bottom of the sand filter;

(it) Sewage flows shall be limited to not more than three hundred seventy—ﬁve (3 75)
gallons per day per lot, except those lots which have a certificate of favorable site
evaluation which provides for a larger flow;

(iii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon

of projected daily sewage flow; s
(iv) The conVventional sand filter without a bottom shall be constructed in accordance

with OAR 340-71-295(3);
(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;
(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and
a replacement bottomless conventional sand filter. The area for replacement may be
waived pursuant to the exception contained in QAR 340-71-150(4)(a)(B).
"~ (b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a
favorable report of evaluation of site suitability 1f it is determined that all rules of the
Commission can be met;
(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South
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to the southern tip of the Alsea Bay Spit;

(d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and disposal facilities shall be installed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneficial use.

(4) Christmas Valley Townsite, Lake County:

(a) Within the area set forth in subsection (4)(b) of this rule, the agent may cons1der
" the shallow groundwater table, if present, in the same manner as a temporary water table
when preparing and/or issuing site evaluation reports and construction-installation permits;

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley
Towansite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South,
Range 17 East, Willamette Meridian, in Lake County. '

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R-'W. Beck and Associates and adopted by Clatsop County,
provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for future water supplies. For the plan to be successful, the
following components must be accomplished:

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be contrélled so that the
potential for groundwater contamination from nitrogen and other possible pollutants is
kept to a minimum;

(b) The Agent may issue construction installation permits for new on-site sewacre
disposal systems or favorable reports of site evaluation to construct on-site systems;? o+
within the'area generally known as the Clatsop Plains, which is bounded by the Columbia
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek,
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the
foothills of the Coast Range to the east, providing:

(A) The lot or parcel was created in compliance with the appropriate comprehenswe
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop
County plan adopted through Ordinance No. 79-10; and either

(B) The lot or parcel does not violate any rule of this Division; or :

~ (C) Lot or parcel does not violate the Department's Water Quality Management Plan
or any rule of this Division, except the projected maximum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-half (1/2) acre per day. The
on-site system shall be either a sand filter system or a pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing:

(i) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(ii) The lots do not violate any rule of this Division, except the projected maximum .
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per
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day; and

(iif) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressurized distribution
systems.

(6) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a
construction-installation permit authorizing installation of a standard system to serve a
- single family dwelling, provided the requirements in subsections (6)(2) and (b) of this rule
are met: ' '

(a) Minimum Site Criteria:

(A) The property is ten (10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10) acres;

(B) The slope gradient does not exceed thirty (30) percent;

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
inches;

(D) The site 1s found to comply with the provisions of OAR 340-71-220(1)(b efgh
and 1).

(b) Minimum Construction Requxrernents '

(A) The system shall contain not less than two hundred twenty-five (225) linear feet.
of disposal trench for projected sewage flows not exceeding four hundred fifty (450) -
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) hnear
feet per each one hundred fifty (150) gallons of projected flow; A

B} The system shall be constructed and backiiled in compliance with OAR f‘p
340-71-220: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule, =

(c) At the discretion and request of the owner or the owner's authorized '
representative, a single application may be submitted to the Agent for both a site
evaluation report and a construction-installation permit. The application would include
the sum of the fees for both activities, pursuant to QAR 340-71- 140( l)(a)(A) and OAR
340-71-140(1)(0)(A)(D), as well as the following:

(A) Favorable land use compatibility statement from the appropnate la.nd use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the locatxon of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following mformanon to the Acrent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
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constructicn was in accordance with the permit and rules of the Commission.

(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, the Agent may issue a construction-installation permit
authorizing installation of a standard system to serve a single family dwelling, provided the

requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the

site evaluation for a single family dwelling provided:

(a) Minimum Site Criteria:

(A) The property is eighty (80) acres or larger in size. The minimum parcel size
considered under this rule is designated by. the County, but in no event shall it be less than
eighty (80} acres;

(B) The separation distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

(C) The nearest property line to the proposed system is at least 100 fest, the nearest
domestic water source is at least 200 feet, and the nearest surface public water is at least
200 feet; and

(D) In the opinion of the Agent, sufficient topographical and soils information,
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpose of these rules as stated in OAR 340-71-110. '

(b) Minimum Construction Requirements:

(A) Sizing requirements of Tables 4 and 5 shall be followed asclosely as possible. In
any case, the system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) lmear
feet per:gach one hundred fifty (150) gallons of projected flow, S

(B) The system shall be constructed and backfilled as closely as poss1ble to the™
requirements contained in OAR 340-71-220. :

(c) At the request of the owner or the owner's authorized representative;-a single
application may be submitted to the Agent for both a site evaluation reportanda -
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to OAR 340-71-140, as well as the following:

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals; :

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application;

(D) If the decision is made to waive the site evaluation, the fee will be transferred to
the permit. :

(d) The Agent may waive the pre-cover inspection fora system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and
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(B) A list of all matenal used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commisston.

(e) The conditicns for QAR 340-71-400(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department.

Stat. Author.: ORS 183.335, 454 625, 468,020, 468B.010 and 468B.020.
Stat. Impl.: ORS 454.610, 454615

340-71-460
Moratorium Areas _
(1) Whenever the Commission finds that construction of subsurface or alternative

sewage disposal systems should be imited or prohibited i an area, it shall issue an order
limiting or prohibiting such construction.

(2) The order shall be issued only after public hearing for which more than thirty (30)
days’ notice is given.

(3) The order shall be a rule of this division which contains a general description of
the moratorium area. A more detailed description of the area, if needed, shall be an
appendix to these rules.

(4) No permit or site evaluation report shall be issued for construction of a new or
expanded system which would violate any order of the Commission issued pursuant to
ORS 454.685. _

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the
Commission shall consider the factors contained in ORS 454.6385(2). .
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Special Policies and Guidelines

340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requiring only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed including
both surface and groundwaters, from existing and potential contamination sources with the
following requirements: _ S

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not
exceed 241 pounds per year from all sources.

: (2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be
deemed exceeded if the median concentration of total phosphorus from samples collected in
the epilimnion between May 1 and September 30 exceed nine micrograms per liter during two

consecutive years. :

(3) Of the total phosphorus loadmg of 241 pounds per year specified in section (1) of this
rule, 192 pounds per year shall be considered current background and Department reserve and
shall not be available to other sources.

{4) The total phosphorus maximum annual loading discharged into Collard Lake shall

not exceed 123 pounds per year.
Stat. Auth.; ORS 183.335, 454.6235, 468.020,, 468B.010 and 468B.020.

Stat. Implemented: ORS 454.685
‘Hist.: DEQ 3-1983, £, & ef, 4-18-83; DEQ 44-1990, £, & cert. ef. 12-19-50




340-71-400 |
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County:

(a) Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following
circumstances:

(A) The system complies with all rules in effect at the time the permit is issued; and
-(B) The system will not in itself contribute, or in combination with other new -
sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or control of adequate land

through easements or equivalent.

(b) Subsection (a) of this section shall apply to all of the following area generally
known as River Road — Santa Clara, and defined by the boundary submitted by the Board
of County Commissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24, 25; and T178S, RIE, Sections 6, 7, 18, Willamette Meridian;

(¢} This rule is subject to modification or repeal by the Commission on an
area-by-area basis upon petition by the appropriate local agency or agencies. Such
petition either shall provide reasonable evidence that development using subsurface
sewage disposal systems will not cause unacceptable degradation of groundwater quality
or surface water quality or shall provide equally adequate evidence that degradation of-
groundwater or surface water quality will not occur as a result of such modification or
repeal; |

(d) Subsections (2) and (b) of this section shall not apply to any construction permit
application based on a favorable report of evaluation of site suitability issued by the Agent
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date

of this rule. .
(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane
County:

(2) . Within the area set forth in subsection (2)(b) of this rule, the agent may issue
construction permits for new on-site sewage disposal systems or favorable reports of
evaluation of site suitability to construct individual or community on-site sewage disposal
systems under the following circumstances:

(A) Thelot and proposed system shall comply with all rules in effect at the time the
permit or favorable report of site suitability is issued; or

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legally controlled by the applicant shall be -
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NO;-N per year per acre owned or controlled by the

applicant.



(b) Subsection (2)(a) of this rule shail apply to all of the following area hereby known
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the
ridge line at the approximate elevation of four hundred (400) feet above mean sea level
directly east of Munsel Lake, Clear Lake and Collard Lake; and on the north by Mercer
~ Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of
- T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10,
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27, W.M., Lane County, except that portion
. defined as the Clear Lake Watershed more particularly described byTownship 18 South,
Range 12 West, of the Willamette Meridian, Lane County, Oregon:

‘Run thence S. 67° 50’ 51.5” E. 97.80 f. to the True Point of Beginning; Run thence S.
05¢- 40’ 43.0” W. 1960.62 ft. to a point; Run thence S. 04° 58" 4547 E.. 130191 f. to a
point; Run thence 8. 52° 44’ 01.0” W. 231.21 fi. to a point; Run thence S. 15° 20’ 45 .4”
E, 774.62 ft. to a point; Run thence S. 31°44° 14.0” W. 520.89.1. to a point; Run thence
S. 00° 24’ 43.9” W. 834.02 f1. to a point; Run thence S. 07° 49’ 01.8” W. 1191.07 ft. to
a point; Run thence S. 50° 26’ 06.3” W. 731.61 fi. to a point; Run thence S. 02° 51°
10.5” W. 301.37 ft. to a point; Run thence 36° 37" 58.2” W, 918.41 fi. to a point; Run
thence S. 47° 12° 26.3” W. 1321.86 f1. to a point; Run thence §. 72° 58’ 54.2” W.
498.84 ft. to a point; Run thence S. 85° 44’ 21.3” W. 955.64 ft. to a pomt Which is N.
11° 39° 16.9” W. 5434.90 fi. from a point known as Green Two (located in Section 13 in
said Township and Range); Run thence N. 58° 09’ 44.1” W. 1630.28 . to a point; Run
thence N, 25° 237 10.1” W. 1978.00 ft. to a point; Run thence N. 16° 34’ 21.0” W,.&
173195 R toa point; Ruz thence N. 06° 13” 18.0” W. 747.40 ft. to a point; Run thence
N. 03° 50’ 32.8” E. 671.51 fi. to a point; Run thence N, 59° 33’ 18.9” E. 1117.02ft. toa
point; Run thence N. 59° 50° 06.0” E. 1894.56 f. to a point; Run thence N. 48° 28’
40.0” E. 897.56 ft. to a point; Run thence N. 31° 29’ 50.7” E. 920.64 f. to a point; Run
thence N. 19° 46’ 39.6” E. 1524.95 to a point; Run thence 8. 76° 05" 37.17 E. 748.95 ft.
to a point; Run thence S. 57° 337 30.2” E. 445.53 ft. to a point; Run, thence S. 78° 27’
44.9” E. 394.98 ft. to a point; Run thence S. 61° 55° 39.0” E. 323.00 ft. to 2 point; Run
thence N. 89° 04’ 46.8” E, 249.03 ft. to a point; Run thence S. 67° 43’ 17.4” E. 245.31
ft. to a point; Run thence S. 79° 557 09.8” E. 45.71 ft. to a point; Run thence S. 83° 59’
27.6" E. 95.52 ft. to a point; Run thence N. 42° 02’ 57.2" E. 68.68 ft. to a point; Run
thence S. 80° 41° 24.2” E. 61.81 fi. to a point; Run thence S. 10° 47° 03.5” E. 128.27 £t
to the True Point of Beginning; and containing all or portions of T17S, R12W, Sections
35 and 36; and T18S, R12W, Sections 1, 2, 11 and 12; W.M,, Lane County.

(3) Lands Overlaying the Alsea Dunal Aquifer:

(2) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a
construction permit for a new on-site sewage disposal system or a favorable report of
evaluation of site suitability to construct a single on-site system on lots that were lots of
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1,

1981, providing one of the following can be met:




(A) At the time the permit or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through
340-71-520; or

(B) The lot is found through site evaluation not to comply with OAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a pressurized seepage bed is utilized: '

(i) Groundwater levels shall not be closer than four (4) feet from the ground surface

or closer than three (3) feet from the bottom of the seepage bed;
' (i) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and

(5); '

(iii} The seepage bed shall be sized on the basis of two hundred (200) square feet of

bottom area per one hundred fifty (150) gallons projected daily sewage flow; -

 (iv) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage
bed. The area reserved for replacement may be waived pursuant to the exception in OAR
340-71-150(4)(a)(B).

(C) The lot is found through sxte evaluation not to comply with QAR 340-71-100
through 340-71-360 and QAR 340-71-410 through 340-71-520, but does meet all of the
followmg conditions when a conventional sand filter without a bottom is utilized:

(1) Groundwater levels shall not be closer than one (1) foot from the ground surface
and nof closer than one (1) foot from the bottom of the sand filter,

(i) Sewage flows shall be limited to not more than three hundred seventy-five (3 75)
gallons per day per lot, except those lots which have 2 certificate of favorable site

evaluation which provides for a larger flow;
(i) The sand filter shall be sized at one (1) square foot of bottom area for each gallon

of projected daily sewage flow;

{iv) The conventional sand filter without a bottom shall be constructed in accordance
with OAR 340-71-295(3); -

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install 4 bottomless conventional sand filter and
a replacement bottomless conventional sand filter. The area for replacement may be
waived pursuant to the exception contained in OAR 340-71-150(4)(2)(B).

{(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a
favorable report of evaluation of site suitability if it is determined that all rules of the
Commission can be met;

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocean on the West, and from Driftivood Beach Wa.y51de South -

to the southern tip of the Alsea Bay Spit;



(d) If the results of groundwater monitoring i the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and disposal facilities shall be installed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneﬁmal use.

(4) Christmas Valley Townsite, Lake County: -

(2) Within the area set forth in subsection (4)(b) of this rule, the agent may consider
the shallow groundwater table, if present, in the same manner as a temporary water table
- when preparing and/or issuing site evaluation reports and construction-installation permits;

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South,
Range 17 East, Willamette Meridian, in Lake County.

~ (5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R'W. Beck and Associates and adopted by Clatsop County,
provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for future water supplies. For the plan to be successful, the
following components must be accomplished:

(2) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the
potential for groundwater contamination from nitrogen and other pgssible pollutants is
kept to a minimum;

(b) The Agent may issue construction installation permits for new on-site sewage
disposal systems or favorable reports of site evaluation to construct on-site systems, -
within the area generally known as the Clatsop Plains, which is bounded by the Coluﬁbia
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek,
and County Road 157 on the south; and the Camahan Ditch-Skipanon River and the
foothills of the Coast Range to the east, providing:

(A) The lot or parcel was created in compliance with the appropriate comprehensive
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15); or the Clatsop

' County plan adopted through Ordina.nce No. 79-10; and either

(C) Lot or parcel does not violate the Department's Water Quahty Management Plan
or any rule of this Division, except the projected maximum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-half (1/2) acre per day. The
on-site system shall be either a sand filter system or a pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing:

(1) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(1) The lots do not violate any rule of this Division, except the projected maximum
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per |

day; and




e,

(iii) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressurized distribution
systems.

(6) Within areas east of the Cascade Range where the annual precipitation does ot
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a.
construction-installation permit authorizing installation of a standard system to serve a
single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule

' are met:

(2) Minimum Site Criteria:

(A) The property is ten (10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10) acres;

(B) The slope gradient does not exceed thJ.rry (30) percent;

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
inches;

(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,£,g,h,
and i}.

(b) Minimum Construction Requirements:

(A) The system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450) -~ -
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) lmear -~
feet per each one hundred fifty (150) gallons of projected flow; B

(B) The system shall be constructed and backfilled in compliance with OAR
340-71-220: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule.

(c) At the discretion and request of the owner or the owner's authorized
representative, 2 single application may be submitted to the Agent for both a site
evaluation report and a construction-installation permit. The application would include
the sum of the fees for both activities, pursuant to QAR 340-71- 140(1)(a)(A) and OAR
340-71-140(1)(b)(A)(i), as well as the following:

{A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this sectior, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.



(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, the Agent may issue a construction-installation permit =
authorizing installation of a standard system to serve a single family dwelling, provided the
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the
site evaluation for a single family dwelhng prowded

(a) Minimum Site Criteria: :

(A) The property is eighty (80) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
- eighty (80) acres; ‘

(B) The separation distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

(C) The nearest property line to the proposed system is at least 100 feet, the nearest
domestic water source is at least 200 feet, and the nearest surface public water is at least -
200 feet; and

(D) In the opinion of the Agent, sufficient topographlcal and soils mfonnanon,

-including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpose of these rules as stated in OAR 340-71-110.

(b) Minimum Construction Requirements:

(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In
any case, the system shall contain not less than two hundred twenty-five (225) linear f‘eet -
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (7 5) linear
feet per each one hundred fifty (150) gallons of projected flow;

(B) The system shall be constructed and backfilled as closely as possible to the
requirements contained in OAR 340-71-220. :

(c) At the request of the owner or the owner's authorized representative, a smgle
application may be submitted to the Agent for both a site evaluation report and a
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to OAR 340-71-140, as well as the following: '

- (A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application;

(D) If the decision is made to waive the site evaluation, the fee will be transferred to
the permit. 7 |

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system, and

(B) A list of all material used in the construction of the system; and




(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

(€) The conditions for QAR 340-71-400(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department.

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020,
Stat. Impl.: ORS 454.610, 454.615

- 340-71-460
Moratorium Areas
(1) Whenever the Commission finds that construction of subsurface or alternative -

sewage disposal systems should be limited or prohibited in an area, it shall issue an order
limiting or prohibiting such construction, '
(2) The order shall be issued only after public hearing for which more than thirty (30)
days' notice is given.
(3) The order shall be a rule of this division which contains a general description of
the moratorium area. A more detailed description of the area, if needed, shall be an

appendix to these rules.
(4) No permit or site evaluation report shall be issued for construction of a new or

expanded system which would violate any order of the Commission issued pursuant to

ORS 454.685.
(5) Criteria For Establishing Moratoriums: In issuing an order under this section the -

Commission shall consider the factors contained in ORS 454.685(2).

e

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020.
Stat. Impl.: ORS 454.685 .
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State of Oregon

Department of Environmental Quality Memorandom
Date: November 22, 1996
To: Intereste.d and Affected Public

Subject: Rulemaking Proposal and Rulemaking Statements - Rules Relating to On-site
Sewage Disposal Systems in the Clear Lake Watershed Area in Lane County

This memorandum contains information on a proposal by the Department of Environmental
Quality (DEQ) to adopt rule amendments regarding the Clear Lake watershed area. Pursuant to
ORS 183.335, this memorandum also provides information about the Environmental Quality
Commission’s intended action to adopt a rule. '

This proposal would have the effect of permanently lifting the on-site sewage disposal system
moratorium in the area, and further would require certain actions that would allow the
Department to conduct further studies in the area.

The Department has the statutory authority to address this issue under Oregon Revised Statutes
(ORS) 183.335, 454.625, 468.020, 468B.010, 468B.020, and 468B.035

What's in this Package?

Attachments to this memorandum provide details on the proposal as follows:
Attachment A The official statement describing the fiscal and economic impact of the
proposed rule. (required by ORS 183.335)
Attachment B A statement providing assurance that the proposed rules are consistent

with statewide land use goals and compatible with local land use
plans.

Attachment C Questions to be Answered to Reveal Potential Justification for Differing
from Federal Requirements.
Attachment D The actual language of the proposed rule (amendments).

ES

Hearing Process Details

The Department is conducting a public hearing at which comments will be accepted either orally
or in writing. The hearing will be held as follows:

Date: January 21, 1997
Time: 6:00 PM
Place: Florence Event Center, 715 Quince Street, Florence, Oregon

- Deadline for submittal of Written Comments:  January 24, 1997
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The Presiding Officer at the hearing has not yet been appointed.

Written comments can be presented at the hearing or to the Department any time prior to the date
above. Comments should be sent to: Department of Environmental Quality, Attention Barbara
Burton, 750 Front Street, NE, Salem, Oregon 97310,

In accordance with ORS 183.335(13), no comments from any party can be accepted after the
deadline for submission of comments has passed. Thus if you wish for your comments to be
considered by the Department in the development of these rules, your comments must be received
prior to the close of the comment period. The Department recommends that comments are
submitted as early as possible to allow adequate review and evaluation of the comments
submitted.

What Happens After the Public Comment Period Closes

Following close of the public comment period, the Presiding Officer will prepare a report which
summarizes the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer’s report.
The public hearing will be tape recorded, but the tape will not be transcribed.

The Department will review and evaluate the rulemaking proposal in light of all information
recetved during the comment period. Following the review, the rules may be presented to the
EQC as originally proposed or with modifications made in response to public comments received.

The EQC will consider the Department's recommendation for rule adoption during one of their
regularly scheduled public meetings. The targeted meeting date for consideration of this
rulemaking proposal is February 28, 1997. This date may be delayed if needed to provide
additional time for evaluation and response to testimony received in the hearing process.

You will be notified of the time and place for final EQC action if you present oral testimony at the
hearing or submit written comment during the comment period. Otherwise, if you wish to be kept
advised of this proceeding, you should request that your name be placed on the mailing list.
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Background on Deveiopnient of the Rulemaking Proposal
Why is there a need for the rule?

In response to concerns about water quality in Collard and Clear Lakes, the EQC adopted a
moratorium for on-site sewage disposal systems in the watershed until such time as a management
plan could be put in place to protect the two lakes. The moratorium was in effect from 1983 until
October, 1996, when the EQC adopted a temporary rule lifting the moratorium. The EQC took
‘this action because of an adverse court ruling against moratoriums of long or uncertain duration.

The EQC lifted the moratorium, despite concerns that no management plan was in place to
protect the lakes. The proposed permanent rules are expected to accomplish the following:

Make permanent the temporary rules lifting the moratorium, in conformance with the
court ruling. Permanent rule making is needed because temporary rules can remain in
effect no more than 180 days under Oregon law. )

Allow the Department access to some sites in the area, for the purpose of conducting
further groundwater studies relating to the impact of on-site sewage disposal systems on
groundwater and the lakes.

Allows the Department, should lake water quality deteriorate, to conduct further studies
including groundwater monitoring in the area. In order to carry out these studies, it is
necessary for there to be an adequate number and location of groundwater monitoring
sites, and also that the Department have access to them. As part of a study, the proposed
rule requires that property owners installing on-site sewage disposal systems in the area
also install and maintain momnitoring wells upon notification by the Department. Property
owners may request that the Department install the wells on their property, at the
Department’s expense. However, the Department is not obligated to pay for the
monitoring wells if requested. The Department will install monitoring wells at the request
of applicants only if funds specifically designated for that purpose are available to the
Department.

How was the rule developed

The rule was developed by Department staff. In developing this rule, the Department relied upon
Oregon Revised Statutes (ORS) 183, 454, 468, and 468B, and Oregon Administrative Rules
(OAR) 340, Divisions 41 and 71,
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Copies of the documents relied upon in‘the development of this rulemaking proposal can be
reviewed at the Department of Environmental Quality’s office at 1102 Lincoln Street, Suite 210,
Eugene, Oregon. Please contact Julie Berndt at (541) 686-7838, extension 234 for times when
the documents are available for review.

Whom does this rule affect including the public, regulated community or other agencies,
and how does it affect these groups?

The rule affects property owners in the Clear Lake watershed who apply for on-site sewage
disposal system construction permits. It will also affect users of Collard and Clear Lake,
including the Heceta Water District and the City of Florence and their drinking water customers,
The proposed rule may also affect other users of the aquifer in the watershed. Lane County is the

Department’s contract agent for the on-site sewage disposal system program for the area, and will
be affected.

How will the rule be implemented

The Department intends to monitor Collard and Clear Lakes on a periodic basis for phosphorous,
nitrogen, and other pollutants of concern. If phosphorous levels or other pollutant levels are seen
to rise significantly, the Department may institute further studies of groundwater and surface
waters in the area. The purpose of the study, if done, will be to determine the impact of
drainfields and other sources of contaminants on groundwater and lake water quality, and if
necessary prepare recommendations for corrective actions to reduce phosphorous or other
poilutant levels in the lakes. Depending on the study results, the Department may return to rule-
making and require corrective actions, such as requiring that sewers be installed around the
Collard Lake area. It is anticipated that the study, if done, will not be started for at least five
years.

In order to carry out the studies described above, it is necessary for there to be an adequate
number and location of groundwater monitoring sites, and also that the Department have access
to them. The Department may also need information relating to septic tanks and pollutant loads
in them. One goal of this rule is to insure that groundwater momnitoring sites and septic systems
monitoring sites will be available, if and when the Department determines that further studies are
needed. This will be accomplished through permit conditions made part of the installation permits
issued for new on-site sewage disposal system permits. The Department intends to provide
guidance documents and example permut language to Lane County, which acts as the
Department’s agent for the on-site sewage disposal program.
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At this point, the Department intends to only require the installation of monitoring wells if funds
are available to the Department to pay for them if requested by the property owners. However,
the Department may require that the property owners install the monitoring wells at their expense.

Are there time constraints

Yes. The temporary rule will expire in mid April, 1997. The February 28, 1997 EQC meeting is
the last one prior to that date. If the temporary rule is allowed to expire without permanent rules

in place to lift the moratorium, then the Department could be at risk for lawsuits filed by property
owners,

Contact for more information
An informational meeting will be held at 5:30 on January 21, 1997, at the same place and just

prior to the public hearing. If there are other questions about the proposed rule, contact Barbara
Burton at (503) 378-8240, extension 264 AFTER JANUARY 13, 1997.




ATTACHMENT A

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Water Quality Rules Relating to the Clear Lake Watershed in Lane County

Fiscal and Economic Impact Statement

Introduction

The proposed rule has three primary components, of varying fiscal impact. In summary, these three
components are:

» The proposed rule permanently lifts the on-site sewage disposal system moratorium in the Clear
- Lake watershed. This will allow the affected property owners to build on their sites, which they
have not been able to do for the past 13 years. The ability to build is of significant value to the
property owners. The increased development (expected to occur using individual on-site systems)

is expected to increase the level of algae in Collard and Clear Lakes, over time. Clear Lake is a
drinking water source. High levels of algae, if it occurs, will increase the cost of treating the water.

e The proposed rules require that persons applying for on-site sewage disposal system permits in the
Clear -Lake watershed must install one or more monitoring wells on their property, upon
notification by the Department. If the Department detects significant degradation of water quality
in Collard and Clear lakes, further groundwater and surface water studies in the area may be
conducted. The Department does not expect to start this study for at least five years, and no
groundwater monitoring wells will likely be required until the Department initiates the study.
Sample results from the groundwater monitoring wells would be used n the larger study to be
conducted by the Department. All lots are zoned residential. There are approximately 60 lots that
are likely to be developed. Based on the time constraints, study requirements, and location of the
lots, some ofthese lots will not be required to install monitoring wells. Staff estimates that a total
of no more than 40 wells will be required, at a total average cost of about $3000 for each well
($120,000 total). If the Department proceeds with the study, separate grant funds to pay for the
monitoring wells would probably be pursued. If such funds become available, the proposed rule
allows the affected property owners to request that the Department install the wells at the
Department’s expense.
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¢ The third component of the proposed rule is to allow the Department access to the on-site systems,
plus any monitoring wells on site, for the purposes of sampiing. This periodic access by the
Department is not expected to have a cost associated with it for the property owners, however it
will cost the Department in terms of staff time if the sampling occurs.

General Public

The primary fiscal impact of this rule will be to allow affected property owners the use of their property
for the purposes of constructing and using a residence. For those property owners not wishing to
develop, this rule will likely raise the value of their property if they wish to sell. There are 68 jots
affected by the raising of the moratorium, although not all are expected to be developed. The value of
the expanded use of the properties would depend on the property. Assuming an typical increase of
value of $28,750 per lot, the total increase in value would be about $2,012,000.

The Department expects that the additional development of the area on septic tanks and drainfields will
cause the phosphorous and algae levels in the two nearby lakes to increase, and that sewers in the
Collard lake area will likely be required. However, prior to requiring sewers, the Department is likely
to conduct further studies in the area, It is possible that the studies and recommended corrective
actions will not be completed in time to prevent unacceptable levels of algae in the lakes. This could
mean an increase in the cost of treatment by the Heceta Water District, which would be passed on to
District customers including the City of Florence. '

If relatively high levels of algae develop in Clear Lake, the following impacts on the water treatment
plant would be as follows:

o There would be a decrease in capacity of the treatment plant, since there would have to be more
backflushes of the filter (to be installed). Backflushes take the filters out of service, and also
require large amounts of finished water. A decrease in capacity would mean that the treatment
plant would have to be expanded “prematurely”, as the Florence area grows and demand for
drinking water increases. The increase in backflushes would also mean additional operation costs.

»  There will be an increase in chemical usage.

e If there are faste and odor problems (associated with some kinds of algae), then additional
treatment will be required such as the use of activated charcoal.

Overall, it is estimated that treatment costs could be up to 25% higher if a significant algae problem
develops in Clear Lake. Assuming a $20/residence base rate, and the equivalent of 5700 residential
customers for the one mullion gallons per day treatment plant, this could add up to approximately
$340,000 per year in additional costs to water users.

Attachment A, Page 2




Monitoring wells are estimated at about $3000 per well. In addition, it may take some time for the
property owners to secure the services of a certified well driller, and possibly to be on site during the
drilling activity. It is estimated that each site should take no more than 20 hours per property owner.
Some sites may require two or three monitoring wells, It is expected that those sites with more than
one well will not require more of the property owner’s time, but will require an additional $3000 per
well. Maintaining the well should not involve any additional time or expense. Any monitoring and
additional evaluations done will be done by the Department, and at the Department’s expense. If the
Department is able to secure additional special grant funds, the Department will pay for the wells upon
request of affected property owners.

Small Business

All affected sites are residential, so there will be no impact on small business.

Large Business

All affected sites are residential, so there will be no impact on large businesses.

Local Governments

Lane County is the Department’s contract agent for the on-site sewage disposal system program.
There may be some time required by County staff to explain these additional requirements to
applicants. However, the Department intends to prepare informational material and guidance for Lane
County, and further intends to be the main contact for questions and approval of monitoring well sites.
It is expected that Lane County staff will spend an additional 50 hours total because of the proposed
rule.

Heceta Water District will be affected as described above, but is likely to pass on any increased cost of
operation to its customers, '

State Agencies

DEQ - This rule will enable the Department to conduct a larger study in the area relating to
phosphorous and nitrogen in drainfields, groundwater, and the lakes. The ruie does not require that the
Department conduct this study, however. If the Department did conduct the larger study, it is
estimated that it will take a total of 1500 hours of staff time spread over a four to five year pericd. This
includes time spent by the person heading the study, and time spent by the Department’s laboratory.
The study, if and when it 1s done, could either be done by existing DEQ staff and using existing funding
sources, or it could be funded by a special grant if one is located. The rule itself will require that the
Department spend approximately 100 hours for the following: preparing guidance materials and
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handouts for Lane County and applicants and talking to applicants with questions about the rule
requirements.

Other Agencies - The Water Resources Department would issue permits for any required monitoring
wells. However, they charge a fee for this activity and so the fiscal impact is expected to be negligible.

Housing Cost Impact

The Department estimates that this rulemaking will have minimal impact, if any, on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single
family dwelling on that parcel. Some property owners may be required to install groundwater
monitoring wells on their property, in the event that the Department requires further studies in the area.
The cost of the wells are expected to be about $3000 each, and there may be as many as three wells
required on an individual site.

Assumptions
As described above, the following assumptions were used:
» Monitoring wells will be 2 inches, 20 to 25 feet deep on average, at a cost of $3000 each

¢ There will be no more than 40 monitoring wells required.

e Benefit to affected property owners will vary by lot, but a typical lot (Broeker lot used) would
benefit about $28,750.

* - About 60 more lots will be developed in the area.
o High levels of algae could increase drinking water treatment costs up to 25%

o The existing Heceta Water District plant is rated at 1 million gallons per day. Assuming 70
gallons water usage per capita per day, and assuming 2.5 people average residential -
occupancy, this computes to an equivalent of 5700 residential customers.

B s

s A typical monthly service charge for a smaller water treatment plant with filtration would be
$20. Note - Heceta Water District does not currently filter water from Clear Lake, however
they are under an order by the Oregon Health Division to provide filtration in conformance
with U.S. Environmental Protection Agency requirements.
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ATTACHMENT B
State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
: for
Water Quality Rules Relating to the Clear Lake Watershed in Lane County

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

There are two purposes of these proposed rules. The proposed rules will have the effect of
permanently removing the on-site sewage disposal system moratorium for the Clear Lake watershed,
and will also allow further studies to be conducted in the area by the Department.

2. Do the proposed rules affect eiisting rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No a

a. [fyes, identify existing program/rule/activity:

These rules will affect the on-site sewage disposal system program, which is included m 340-018-
030(5)(d)

b. Ifyes, do the existing statewide goal compliance and local plan compatibility procedures
adequately cover the proposed rules?

Yes_ X_ No (if no, explain):

Under current DLCD rules, local government review and approval of a Land Use Compatibility
Statement is required before on-site sewage disposal system permits can be issued.

Attachment B, Page 1



¢. If no, apply the following criteria to the proposed rules.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

3. If the proposed rules have been determined a land use program under 2. above, but are not
subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Not applicable

Division Intergovernmental Coord. Date
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ATTACHMENT C

Questions to be Answered to Reveal .
Potential Justification for Differing from Federal Requirements,

1. Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

The Clean Water Act requires that delegated states such as Oregon must set Total
Maximum Daily Loads (TMDL's) for water bodies that are water quality linited (that is,
the water body exceeds one or more instream water quality standard). The Clean Water
Act also allows states to set TMDL’s where there is a potential for exceeding one or more
standards. The Environmental Quality Commission did set a TMDL for Collard and Clear
Lakes, because there was an expectation that water quality standards would be exceeded.
The proposed rule lifts the on-site system moratorium, which may cause the TMDL to be
exceeded. However, the proposed rule also allows the Department to conduct further
studies which will be used in developing a strategy to prevent the two lakes from exceeding
water quality standards. The water quality standards at issue were adopted by the
Environmental Quality Commission, pursuant to the Clean Water Act.

2. Are the applicable federal requirements performance based, technelogy based, or both
with the most stringent controlling?

Performance based. The federal requirements are based on achieving water quality
standards and protecting beneficial uses.

3. Do the applicable federal requirements specifically address the issues that are of concern
in Oregon? Was data or information that would reasonably reflect Oregon's concern and
situation considered in the federal process that established the federal requirements?

) A :

Not known.

4. Wil the proposed requirement improve the ability of the regulated community to comply
in a2 more cost effective way by clarifying confusing or potentially conflicting requirements
(within or cross-media), increasing certainty, or preventing or reducing the need for costly
retrofit to meet more stringent requirements later?
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Yes. The proposed rule will allow the Department to conduct studies, which will heip
determine whether further controls are necessary.

S.  Isthere a timing issue which might ]ustlfy changing the time frame for implementation of
federal requirements? .

There are no time frames included within the general federal requirements. However, the
longer that studies are delayed, the more likely that Collard and Clear Lakes will exceed
water quality standards before an effective management plan can be put in place.

6. Wil the proposed requirement assist in establishing and maintaining a reasonable margin
for accommodation of uncertainty and future growth?

Yes.

'7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Yes and no. By lifting the on-site moratorium, all property owners can build on their sites
if the site meets zoning and physical requirements for an on-site system. Monitoring wells
will only be put on the properties of person applying for on-site construction permits, and
property owners who volunteer to allow the Department access to their property for the
purpose of momnitoring,

8.  Would others face increased costs if a more stringent rule is not enacted?

Probably yes. The Department expects the water quality in Collard and Clear Lakes to
degrade with the increased number of on-site systems, which wall likely result in increased
costs for treatment of drinking water taken from Clear Lake. The additional cost would be
borree by the customers of Heceta Water District, which includes the City of Florence.

9.  Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable federal requirements? If so, Why? What is the
"compelling reason" for different procedural, reporting or monitoring requirements?

Federal rules do not specify how management plans are to be developed, nor does it

require that individual property owners install groundwater monitoring wells. The
Department has reviewed groundwater studies done in the area, which show a connection
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between groundwater and the two lakes. Based on this connection, the Department
believes that further studies of groundwater and surface water are needed prior to
developing a management plan to protect water quality in the lakes.

10. Is demonstrated technology available to comply with the proposed requirement?

Yes.
11, Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?
Yes and no. By lifting the moratorium and allowing the construction of additional on-site systems, the
Department expects water quality in the lakes to degrade. By putting into place a rule that allows the

Department to conduct an effective study of the area, the amount of impact ¢an be minimized and an
effective management plan put in place.
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ATTACHMENT D

PROPOSED RULE LANGUAGE




Special Policies and Guidelines

340-41-270 In order to preserve the existing high quality water in Clear Lake north of
Florence for use as a public water supply source requiring only minimal filtration, it is the
policy of the Environmental Quality Commission to protect the Clear Lake watershed including
both surface and groundwaters, from existing and potential contamination sources with the
following requirements:

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not
exceed 241 pounds per year from all sources,

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be
deemed exceeded if the median concentration of total phosphorus from samples collected in
the epilimnion between May 1 and September 30 exceed nine micrograms per liter during two
consecutive years.

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of this
rule, 192 pounds per year shall be considered current background and Department reserve and
shall not be available to other sources.

(4) The total phosphorus maximum annual loading discharged into Colla.rd Lake shall
ot exceed 123 pounds per year.

(5) Permittees holding on-site sewage disposal system construction permits issued affer
the effective date of this rule in the Clear Lake watershed shall install monitoring wells uniess
otherwise waived by the Department, and allow the Department and/or its designees access for

the purposes of collecting samples, as described more fully in OAR 340-71-400(2).
Stat. Auth.: ORS 183,335, 454,625, 468,020, 468B.010 and 468B.020.
Stat. Implemented: ORS 454,685

Hist.: DEQ 3-1983, f. & ¢f. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-90

340-71-400
Geographic Area Special Considerations.

(1) River Road — Santa Clara Area, Lane County:

(a) Within the areas set forth in subsection (b) of this section the Agent may issue
either construction permits for new subsurface sewage disposal systems or favorable
reports of evaluation of site suitability to construct systems under the following
circumstances:

(A) The system complies with all rules in effect at the time the permit is issued; and

(B) The system will not in itself contribute, or in combination with other new
sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds
nitrate-nitrogen per acre per vear to the local groundwater. The applicant shall assure
compliance with this condition by showing his ownership or control of adequate land
through easements or equivalent.

(b)  Subsection (a) of this section shall apply to all of the following area generally
known as River Road — Santa Clara, and defined by the boundary submitted by the Board
of County Commissioners for Lane County, which is bounded on the south by the City of
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and
on the east by the Willamette River, and containing all or portions of T16S, R4W,
Sections 33, 34, 35, 36, T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23,
24 25; and TITS, RI1E, Sections 6, 7, 18, Willamette Meridian;

(c) This rule is subject to modification or repeal by the Commuission on an



area-by-area basis upon petition by the appropriate local agency or agencies. Such
petition either shall provide reasonable evidence that development using subsurface
sewage disposal systems will not cause unacceptable degradation of groundwater quality
or surface water quality or shall provide equally adequate evidence that degradation of
groundwater or surface water quality will not occur as a result of such modification or
repeal; .

(d) Subsections (a) and (b) of this section shall not apply to any construction permit
application based on a favorable report of evaluation of site suitability issued by the Agent
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date
of this rule.

(2) General North Florence Aquifer, North Florence Dunal Aqulfer Area, Lane
County:

(a) Within the area set forth 1 in subsection (2)(b) of this rule, the agent may issue
construction permits for new on-site sewage disposal systems or favorable reports of -
evaluation of site suitability to construct individual or community on-site sewage disposal

systems under the following circumstances:

(A) The lot and proposed system shall comply with all rules in effect at the time the
permit or favorable report of site suitability is issued; or

(B) The lot and proposed system compiies with paragraph 2(a)(A) of this rule,
except for the projected daily sewage loading rates, and the system in combination with all
other previously approved systems owned or legally controlled by the applicant shall be
projected by the Department to contribute to the local groundwater not more than fifty-
eight (58) pounds nitrate-nitrogen NOs-N per year per acre owned or controlled by the
applicant. )

(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the
ridge line at the approximate elevation of four hundred (400) feet above mean sea level
directly east of Munsel Lake, Clear Lake and Collard Lake; and on the north by Mercer
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10,
11, 12, 13, 14, 15, 16, 22, 23: 24, 25, 26, 27, W.M., Lane County, except that portion
defined as tHe Clear Lake Watershed which is the area beginning at a point known as Tank
One, located in Section One, Township 18 South, Range 12 West, of the Willamette
Meridian, Lane County, Oregon:

Run thence S. 67° 50’ 51.5” E. 97.80 fi. to the True Point of Beginning; Run thence S.
05° 40’ 43.0” W. 1960.62 f. to a point; Run thence S. 04° 58’ 4547 E. 130191 ft. to a
point, Run thence S. 52° 44’ 01.0” W.231.21 ft. to a point; Run thence S. 15° 20” 45.4”
E. 774.62 ft. to a point; Run thence S. 31°44’ 14.0” W. 520.89 1. to a point; Run thence
S. 00° 24’ 43.9” W, 834.02 fi. to a point; Run thence S. 07° 495’ 01.8” W. 1191.07 &&. to
a point; Run thence S. 50° 26’ 06.3” W. 731.61 f1. to a point; Run thence S. 02° 51’
10.5” W. 301.37 ft. to a point; Run thence 36° 37" 58.2” W. 918 41 fi. to a point; Run
thence S. 47° 12’ 26.3” W, 1321.86 fi. to a point; Run thence S. 72° 58’ 542" W,




498.84 ft. to a point; Run thence S. 85° 44’ 21.3” W, 955.64 ft. to a point; Which is N.
11° 39’ 16.9” W. 5434.90 ft. from a point known as Green Two (located in Section 13 in
said Township and Range); Run thence N. 58° 09’ 44.1” W. 1630.28 fi. to a point; Run
thence N. 25° 237 10.1” W. 1978.00 ft. to a point; Run thence N. 16° 34’ 21.0” W.
1731.95 ft. to a point; Run thence N. 06° 13° 18.0” W. 747.40 f. to a point; Run thence
N. 03° 50’ 32.8” E. 671.51 f. to a point; Run thence N. 59° 33’ 18.9”E. 1117.02ft. to a
point; Run thence N. 53° 50’ 06.0” E. 1894.56 ft. to a point; Run thence N. 48° 28’
40.0” E. 897.56 ft. to a point; Run thence N. 31° 29’ 50.7” E. 920.64 fi. to a point; Run
thence N. 19° 46’ 39.6” E, 152495 to a point; Run thence S. 76° 05" 37.1” E. 748.95 fi.
to a point; Run thence S. 57° 33* 30.2” E. 445.53 ft. to a point; Run thence S. 78° 27’
44.9” E. 394 98 fi. to a point; Run thence S. 61° 55 39.0” E. 323.00 fi. to a point; Run
thence N. 89° 04’ 46.8” E, 249.03 ft. to a point; Run thence S. 67° 43 17.4” E. 24531
ft. to a point; Run thence S. 79° 55’ 09.8” E. 45.71 ft. to a point; Run thence S. 83° 59’
27.6” E. 95.52 ft. to a point; Run thence N. 42° 02’ 57.2” E. 68.68 fi. to a point; Run
thence S. 80° 41’ 24.2” E. 61.81 fi. to a point; Run thence S. 10° 47" 03.5” E. 12827 ft.
to the True Point of Beginning; and containing all or portions of T17S, R12W, Sections
35 and 36; and T18S, R12W, Sections 1, 2, 11 and 12; W.M., Lane County.

(c) The Department may conduct further studies in the Clear Lake watershed,
including groundwater monitoring. Within 90 days of notification by the Department,
unless otherwise agreed to in writing by the Department, holders of on-site sewage
disposal system permits issued after the effective date of this rule in the Clear Lake
watershed, as defined in this rule, shall install and maintain one or more monitoring wells
on the permuittee’s site. The monitoring wells shall be installed and operated at the
expense of the permittee and following the conditions set by the Department, including but
not limited to the location, depth of well and the screened interval. The permittee may
request in writing a waiver of this requirement or request that the Department install the
monitoring well or wells at the Department’s expense. The sole criteria for the
Department granting a waiver are: the site is not needed to conduct groundwater studies,
as determined by the Department; or the Department has determined that further
groundwater studies will not be conducted. The Department will install monitoring wells
at the request of permittees and at the expense of the Department only if funds specifically
designated for that purpose are available to the Department.

(d) Permittees holding on-site sewage disposal system construction permits in the
Clear Lake watershed shall allow the Department and/or its designees reasonable access to
the permittee’s property for the purpose of collecting samples from the septic tank and
drainfield, and for the purpose of collecting samples from any monitoring wells. The
permittee shall allow the Department and/or designees to dispose on the permittee’s
property water purged from the sampling well prior to sampling, after consultation with
the permittee as to preferred location of disposal. The on-site construction permit shall
include conditions allowing the Department and/or its designees access to the permittee’s
property as described in this rule. All other applicable requirements in Division 71 relating
to application for and construction of the on-site sewage disposal system must also be met
prior to issuance of the on-site sewage disposal system construction permit.

(3) Lands Overlaying the Alsea Dunal Aquifer: '

(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a



construction permit for a new on-site sewage disposal system or a favorable report of
evaluation of site suitability to construct a single on-site system on lots that were lots of
record prior to January 1, 1981, or on lots in partitions or subdivisions that have received
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1,
1981, providing one of the following can be met: ’

(A) At the time'the permit or favorable report of site suitability is issued the lot
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through
340-71-520; or

(B) The lot is found through site evaluation not to comply with OAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a pressurized seepage bed is utilized:

(1) Groundwater levels shall not be closer than four (4) feet from the ground surface
or closer than three (3) feet from the bottom of the seepage bed,

(i1) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and
(5);

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of
bottom area per one hundred fifty (150) gallons projected daily sewage flow; _

(iv) Projected daily sewage flows shall be limited to not more than three hundred
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable
site evaluation which provides for a larger flow;

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage
bed. The area reserved for replacement may be waived pursuant to the exception in OAR
340-71-150(4)(2)(B). )

(C) The lot is found through site evaluation not to comply with OAR 340-71-100
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the
following conditions when a conventional sand filter without a bottom is utilized:

(1) Groundwater levels shall not be closer than one (1) foot from the ground surface
and not closer than one (1) foot from the bottom of the sand filter;

(i) Sewage flows shall be limited to not more than three hundred seventy-five (375)
gallons per day per lot, except those lots which have a certificate of favorable site
evaluation which provides for a larger flow;

(iii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon
of projected‘daily sewage flow,

(iv) The conventional sand filter without a bottom shall be constructed in accordance -
with OAR 340-71-295(3);

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters;

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and
a replacement bottomless conventional sand filter. The area for replacement may be
waived pursuant to the exception contained in OAR 340-71-150(4)(2)(B).

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the
Agent may issue a construction permit for a new on-site sewage disposal system or a




favorable report of evaluation of site suitability if it is determined that all rules of the
Commission can be met;

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South
to the southern tip of the Alsea Bay Spit;

(d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate
unacceptable levels of degradation or if it appears necessary or desirable to pursue
development of the aquifer as a source of drinking water, sewage collection and off-site
treatment and disposal facilities shall be installed unless further study demonstrates that
such facilities are not necessary or effective to protect the beneficial use.

(4) Christmas Valley Townsite, Lake County:

(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider
the shallow groundwater table, if present, in the same manner as a temporary water table
when preparing and/or issuing site evaluation reports and construction-installation permits;

(b) The Chnstmas Valley Townsite is defined as all land within the Christmas Valley
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South,
Range 17 East, Willamette Meridian, in Lake County.

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County,
provides a basis for continued use of on-site sewage disposal systems while protecting the
quality of groundwater for future water supplies. For the plan to be successful, the
following components must be accomplished:

(2) By not later than January 1, 1983, Clatsop County shall identify and set aside
aquifer reserve areas for future water supply development containing a minimum of two
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the
potential for groundwater contamination from nitrogen and other possible pollutants is
kept to a minimum;

{b) The Agent may issue construction installation permits for new on-site sewage
disposal systems or favorable reports of site evaluation to construct on-site systems,
within the area generally known as the Clatsop Plains, which is bounded by the Columbia
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek,
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the
foothills of the Coast Range to the east, providing:

(A) The lot or parcel was created in compliance with the appropriate comprehensive
plan for Gedrhart (adopted by County Ordinance 80-3), Seaside (adopted by County
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop
County plan adopted through Ordinance No. 79-10; and either

(B) The lot or parcel does not violate any rule of this Division; or

(C) Lot or parcel does not violate the Department's Water Quality Management Plan
or any rule of this Division, except the projected maximum sewage loading rate would
exceed the ratio of four hundred fifty (450) gallons per one-half (1/2) acre per day. The
on-site system shall be either a sand filter system or a pressurized distribution system with
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or

(D) The Department may approve the use of standard on-site systems to serve single
family dwellings within planned developments or clustered-lot subdivisions providing:



(i) The planned development or clustered-lot subdivision is not located within
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and

(ii) The lots do not violate any rule of this Division, except the projected maximum
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per
day; and

(iif) The Department is provided satisfactory evidence through a detailed groundwater
study that the use of standard systems will not constitute a greater threat to groundwater
quality than would occur with the use of sand filter systems or pressurized distribution
systems. ' '

(6) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a
construction-installation permit authorizing installation of a standard system to serve a

- single family dwelling, provided the requirements in subsections (6)(a) and (b} of this rule
are met;

{a) Minimum Site Criteria:

(A) The property is ten.(10) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
ten (10) acres;

(B) The slope gradient does not exceed thirty (30) percent; .

(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24)
inches;

(D) The site is found to comply with the provisions of QAR 340-71-220(1)(b,e,f,g,h,
and i).

(b) Minimum Construction Requirements: )

 (A) The system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day, Larger sewage flows shall be sized on the basis of seventy-five (75) linear
feet per each one hundred fifty (150) gallons of projected flow;

(B) The system shall be constructed and backfilled in compliance with QAR
340-71-220: sections (3), (4), (5), (7}, (8), (9), (10), and (11) of this rule.

(c) At the discretion and request of the owner or the owner's authorized
representative, a single application may be submitted to the Agent for both a site
evaluation report and a construction-installation permit. The application would include
the sum of the fees for both activities, pursuant to QAR 340-71-140(1)(a)(A) and OAR
340-71-140@1)(®)(A)(1), as well as the foilowing:

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application.

(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent




at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

{(B) A list of all material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

(7) Within areas east of the Cascade Range where the annual precipitation does not
exceed twenty {20) inches, the Agent may issue a construction-installation permit
authorizing installation of a standard system to serve a single family dwelling, provided the
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the
site evaluation for a single family dwelling provided:

(a) Minimum Site Criteria:

{A) The property is eighty (80) acres or larger in size. The minimum parcel size
considered under this rule is designated by the County, but in no event shall it be less than
eighty (80) acres;

(B) The separation distance between the proposed on-site system and the nearest
dwelling, other than that being served by the proposed system, is at least one-quarter mile;

(C) The nearest property line to the proposed system is at least 100 feet, the nearest
domestic water source is at least 200 feet, and the nearest surface public water is at least
200 feet; and

(D) In the opinion of the Agent sufficient topographlcal and soils information,
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with
the application to determine the property can be approved for on-site sewage disposal in
conformance with the purpose of these rules as stated in OAR 340-71-110.

(b) Minimum Construction Requirements:

(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In
any case, the system shall contain not less than two hundred twenty-five (225) linear feet
of disposal trench for projected sewage flows not exceeding four hundred fifty (450)
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear
feet per each one hundred fifty (150) gallons of projected flow;

(B) The system shall be constructed and backfilled as closely as possible to the
requirements contained in OAR 340-71-220.

(c) At the request of the owner or the owner's authorized representative, a single
application may be submitted to the Agent for both a site evaluation report and a
construction-installation permit. The application would include the fee for a site
evaluation, pursuant to OAR 340-71-140, as well as the following:

(A) Favorable land use compatibility statement from the appropriate land use
authority signifying that the proposed land use is compatible with the Land Conservation
and Development Commission acknowledged comprehensive plan or complies with the
statewide planning goals;

(B) Property development plan acceptable to the Agent showing the location of
existing and proposed improvements, including the locations of the dwelling and sewage
disposal system;

(C) All other exhibits the Agent finds are necessary to complete the application;

(D) If the decision is made to waive the site evaluation, the fee will be transferred to
the permut.



(d) The Agent may waive the pre-cover inspection for a system installed pursuant to
this section, provided the system installer submits the following information to the Agent
at the time construction of the system is complete:

(A) A detailed and accurate as-built plan of the constructed system; and

(B) A list of ail material used in the construction of the system; and

(C) A written certification (on a form acceptable to the Department) that the
construction was in accordance with the permit and rules of the Commission.

(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the
memorandum of agreement (contract) between the County and the Department.

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020.
Stat. Impl.: ORS 454.610, 454.615

340-71-460
Moratorium Areas

(1) Whenever the Commission finds that construction of subsurface or alternative
sewage disposal systems should be limited or prohibited in an area, it shall issue an order
limiting or prohibiting such construction.

(2) The order shall be issued only after public hearing for which more than thirty (30)
days' notice is given.

(3) The order shall be a rule of this division which contains a general description of
the moratorium area. A more detailed description of the area, if needed, shall be an
appendix to these rules.

(4) No permit or site evaluation report shall be issued for construction of a new or
expanded system which would violate any order of the Commission issued pursuant to
ORS 454.685.

(5) Criteria For Establishing Moratoriums: [n issuing an order under this section the
Commisston shall consider the factors contained in ORS 454.685(2).

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020.
Stat, Impl.; ORS 454,685




Howard Shapiro
P.O. Box 2651
Florence, OR 97439

December 24, 1996

Department of Environmental Quality,
Attn.: Barbara Burton
750 Front Street, NE
Salem Or 97310

re: Clearlake Watershed Proposal
Dear hearing officer:

| am currently a customer of the Heceta Water District and enjoy pure water that is
minimally treated. This is one of the reasons that | decided to settle in Heceta Beach. |
had previously lived in a large city where the drinking water was filtered, chlorinated,
fluoridated etc. and it still wasn't fit for human consumption. As you cited in the
memorandum dated November 22, 1996, there will most likely be an increase in the
phosphorous and algae levels in the watershed because of the additional on-site sewer
disposal systems. This will result in the necessity of additional filtration and chemical
treatment which will cost approximately $340,000 per year. This projected cost would
mean that a family of four would have to pay $238.60 per year to continue consuming
water that will probably not be as pure and chemical free as they are now using. This
seems neither fair nor equitable. If this were put to a vote of the current users of Heceta
water, including the city of Florence, do you think it would pass?

It is unfortunate that the Judge who officiated at the moratorium hearing did not make
provisions as to who would pay for the additional cost of the increased leve! of water
treatment when the watershed becomes degraded. It would seem that to be fair and
equitable the new users who put their septic systems on the property in question should
be responsibie for paying for the water degradation that these systems will cause. This
could possibly be-done by setting up an escrow account in the amount of $5667 for
each permittee to be used when necessary to pay for the additional water treatment.
This account could be replenished as needed through an assessment through the
county or the water district of the applicable new on-site sewer systems on the
watershed.

| am definitely not in favor of contributing $59.65 per year per person in order to have
the Clearlake Watershed developed and my drinking water polluted.

Sincerely, o
e R RGeS

Cc: Assemblyman Mike Lehman s
RSN SUER R
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Prepared Statement

‘Waller H. Drew
06103 View Road, 1°.0. Box 217, Flarence, OR 97439
P'ublic ] Tearing by the Department of Enviromnental Quality
Florence , January 21, 1997

Tonigh!’s public hearing designedly comes too late to affect the (ate of the Clear [.ake
Watershed. The Envirommental Qualily Commission alrcady issued two irreversible
instructions to its attorney at its scssion in Astoria on October 11, 1996. One was an
instruction not to appeal Magislrale Judge Coffin’s finding that the Clear Lake
moraloriuvm js unconstitutional. The second instruction was to sign a selllement
agreement with Aaron U. Jones and co-plaintiffs binding the state to lift the Clear Lake

moratorium.

The pressures on the DEQ and the FQC. Lo capilulate and sacrifice the Clear Lake
Watershed and the interests of the Ilorence communily have been strong, and they
probably come from the Office of Governor Kitzhaber himself. The EQC Chairman
slated al the Astoria session immediately before the TIQ(C took action on the Clear Take
Watershed moratorium, “Qur heads are in a guillotine.” The Vice-Chairman added,
“We have no choice.”

Two opposile examples of what happened to two previous governors suggest why the
Kitzhaber administration has actively been seeking a privale selilement with Jones
instead of defending itsell in open court. Governor Goldschimidt benefited from
campaign contribulions and the use of Jones® private aircraft, and well after Jeaving
office was hired by Jonces as a sometime lobbyisl in Washinglon, 1D.C. Governor Roberts,
against whom Jones helped organize and finance a recall campaign, did not try to run
for a second term, These political career histories could have provided the incentive for
Kilzhaber lo appease Jones at the expense of the watershed and the Florence
community.

No one in the State government has ever suggested that the rule change which we are
invited to comment on tonight might help preserve the qualily of our water supply.
Rather, the )Q memorandum before us says, “By lifting the moratorium and allowing
the construction of additional on-site systems, the Deparlment expecls waler qualily in
the lakes to degrade.”

"The new policy of the State in regard to the Clear Lake Watershed amounts to a betrayal
of the public interest in order to serve the Governor’s own short-term political
objectives, in my opinion. (The c¢lection for Governor is next year). It certainly is a
departure {from the noble tradition of environmental protection eslablished by Governor
Tom McCall and carried forward until now by his successors. :




Jan-24-97 04:14P THE OFFICE CO. 15419976526 P.0O2

Department of Environmental Quality January 23, 1997
750 Front Street, NE
Salem, Oregon 97310

- Attention: Barbara Burton
FAX {503) 373-7944

- Dear Ms. Burton, Dick Nichols, and others:

The testing wells that are suggested in the DEQ's latest material strike
me as a vindictive action on the part of the DEQ and an attempt at "saving face™
instead of apologizing for the torment and agony property owners have been put
through unnecessarily. As | told Ms. Burton, the DEQ is dealing with real people
- not just names on a piece of paper! And we "people” who own property in the
watershed were not all notified along with the "600" and "200" mailings you
mentioned in the flyer we received Tuesday night!ll My last four letters to the
DEQ (three to Dick Nichols and the last one to Barbara Burton), have never heen
acknowledged, let alone answered. | would appreciate hearing from you both,

My husband, John M. White, and | have attended the Heceta board and all
other special meetings for almost six_years now. John is currently a director of
the Heceta water board, having been appointed by the Trimbie administration
before the Trimble board left office. Steve Olienyk who is again chairman
opposed John's appointment but he was appointed by a majority vote. Olienyk is
again chairman having won the support of H20 POWR, a political action group,
which began to support Olienyk before they even began to attend Heceta
meetings. (My husband and | are the ONLY citizens who have been in constant
attendance for almost six years!) POWR people had their ears bent by Collard
lL.ake resident Bill Finley, who didn't want us to build on our property 1,400 feet
above his, and that much further from Ciear Lake. Finley has since moved to
Colorado. Fortunately, my husband and Bill Hagan, who was appointed as a
director of the Heceta board this month, are interested in facts. Elections for 4
of the 5 positions are in March and we hope for a better majority.

in 1995, even though my husband was a duly appointed director on the
Heceta board, Steve Olienyk arranged a special meeting of the new board
without telling him and without notice to my husband until about 3 or 4 hours
before the meeting. Then he tried not to recognize my husband's presence.

Jerry Prater, the Heceta director whose seat my husband took, hired an attorney
to take Olienyk, Condo, Munyon and Honey to court for breaking public meeting
laws in this and other ways. The attorney did not file for a court hearing in
time but | expect the case will go forward again scon because Olienyk has -1-
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not changed his spots. He even wrote the two newspapers who send reporters to
Heceta meetings, telling them the reporters could no fonger attend executive
sessions. Olienyk did this on his own, or at least without discussing it at a
board meeting. He is guilty on two counts: 1) Trying to keep reporters out of
executive session for no good reason , and 2) writing the newspapers without
approval of the board. He may look hke Santa, but he isn't. '

My husband and | sued the Heceta district in 1991 because the then
Olienyk-chaired board of directors unlawfully refused to give us a water hookup
on our County and DEQ approved lot at the very outskirts of the watershed up
near the water tank. After carefully reviewing all the circumstances, papers
and laws relating to our case, Federal Magistrate Coffin said the board's actions
were "unlawful", "arbitrary” and "capricious”. Then County attorney, Bill Van ,
Vactor, had warned the Heceta board that they were not in keeping with the law
and that they were wasting the public's monies. The county even filed an
amicus in our behalf, -but we were never able to get that and some other
pertinent facts printed in the local newspaper. We experienced similar refusal
by Falcon Cable to air information | paid for regarding the affidavit the Co.
Health Engineer had issued saying the EPA mandated filtration plant would
insure clean, pure water. Chairman Olienyk and his attorney, Ron Gerber, who
along with his wife, Debby Todd, wrote some of the Clear Lake-On Tap! Heceta
newsletters then, kept that important information from the public. Indeed, the
On Taps! reported very, very inaccurate information to the public including
statements saying that there wasn't really a need for a filtration piant because
the Clear Lake water was so "pristine". The board was quoting a word Dick
Nichols had used so | calied Dick. He said he used the word pristine meaning
"old and original”, not pure and bacteria free as the On Taps! had implied. Ms,
Burton was correct when she said a couple years ago at the DEQ-City-Heceta-
County meeting that the issue was more for "esthetics” than for the protection
of Clear Lake. It appears to me that the DEQ has bent to the will of a relatively
few citizens with private agendas, rather than to study the facts. (Agendas like
"I have mine, now let's shut the gate" and the attorney, Gerber, who earned about
$80,000. for giving wrongful advice, and a land use planner who was not needed
because Heceta isn't authorized to make land use decisions.)

Qur building lot is about one mile from Clear Lake and 1,400 feet above
Collard Lake. At the same time the "good old boys" refused to give us water,
they did nothing to prevent a house being built in 1991 right around Collard |ake
and about1800 feet closer to Clear Lake than our property. Olienyk was
chairman then also. Collard Lake residents Mike Keating and Bill Finley made
life miserable for us and for the Howards and other property owners in the
watershed because they didn't want any more houses built. They had theirs -2-
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and they wanted to keep others out. They even wanted to prevent Whitey
Howard from building on property his family had owned for about 60 years. The
Bible calls it covetousness. They coveted that which was not theirs and these
same men stole from others also by preventing others from their lawful rights.

They robbed us of peace and caused us agony. The first year alone, | worked
5,340 hours and my husband worked about 2,000 hours just to try to protect

that which was ours by law. The very people who should have protected us,
stole from us and told untruths to the public. Innocent people have been robbed
of their Constitutional rights. We have continued to attend Heceta meetings
because we KNOW what_has been going on. MY HUSBAND AND | ARE THE ONLY
CITIZENS WHQ HAVE BEEN IN CONSTANT ATTENDANCE FOR ALMOST 6 YEARS.
POWR members don't show up -other than the ones on the board. M r

Trimble does when she is in town. Leo Hutter who was at the Tuesday DEQ
meeting, came for the FIRST TIME last board meeting, Now, he thinks he is an
expert! He even suggested at the board meeting that they consider "catchments”

like the ones in the Virgin islands. Clear Lake is our catchment!

Scientific facts about the Heceta Clear Lake water supply were shown in
the August 217, 1996 CLEAR LAKE COMMUNITY ORGANIZATION INFORMATION
SHEET, enclosed. Some of the scientists quoted in that publication have worked
for the DEQ. Ali of the scientists are highly qualified. The Olienyk
administration boards with the exception of my husband and Bill Hagan, have not
been interested in facts. They have had other agendas, some of which | cannot
begin to understand except to say that they seem to want POWER.

The DEQ has added to the misery of those of us property owners who have -
been mistreated. Ask Barbara Miller or Kay Omlid, Marilyn Adkins, Gordon
Howard, Don Frishee, Bob Merz, the Orys and others how their lives nave been
impacted. | witnessed that the DEQ wanted the County to make the decision and
the County expected the DEQ to decide. Dick Nichols, as a public relations man,
did not understand the 7 scientific studies from the EPA's Dr. Carl Enfeld. They
were very technical. | poured over them for 3-1/2 hours and then cailed Dr.
Enfeld because | wanted to be sure | understood what | read. Dr. Enfeld called
me back from Colorado and took over an hour of his time to explain and confirm
to me that phosphorus from our property almost a mile from Clear Lake could
never endanger Clear Lake. If you, Ms. Burton, and Dick Nichols and others in the
DEQ do not understand the scientific jargon and graphs, call the scientists who
wrote them, and have them explain their meaning to you. Check with Andy
Schaedel, Dr. Wesley Jarrell, Ralph Christensen, Mr. Charbonneau, Dr. Enfeld.

I'd appreciate a cail from Ms. Burton or Dick Nichols soon. _ -
Sincerely, S b ot s ﬁ_}'é_‘_/

Rosemarie White, 87764 Saltaire, Florence OR 97439 PH: 541-997-4289 .3
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CLEAR LAKE COMMUNITY ORGANIZATION
INFORMATION SHEET
P.O. Dox 177

Florence, OR 97439 -
August 21, 1996

gR EPEALOFILLEGALIMORATORIUM WILL' NO‘I‘=HAI MLQU;;"
R SR AR, DRINKING WATER - W R i s

With the recent court decision striking down the moratorium, some are asl\mg 'what will happen to the
lake?" As discussed below, the scientific tesling conducted on the lakes and soils in the Watershed show thal the
repeal of the illegal morutorium will not hann cither Cotlard or Clear Lakes.

"THERD HAS'BEEN NO:GHANGEIN THELAKESY
”%%a}”@’m-nrsurmor,ncerole:N B

- === The  Department of Environmental Quality (DEQ) and scicntists have indicated that phosphorous is the
primary nutrient which could cause a change in the amount of algae in Clear Lake, However, recent tests conducted
on behalf of the Heeeta Water District indicate that the phosphorous levels are now so low thal they are not
detectable in either Collard or Clear Lakes. This exceedingly low, nondetectable Icw.l is despite all the development
that has occurred in the Clear Lake Watershed over the last 30 years,

[{WHAS PHOSPHOROUSEV ER'B EEN A: CAUSE'FORICONCERN 24}

There has been no material change in over 25 years of testing the phosphorus levels in Clear Lake, despite -

development occurring during that time and despite the presence of septics for over 30 ycars. In fact, if anything is
occurring, phosphaorous Jgvels are aclually decreasing. In 1972, median phosphorus in Clear Lake was around 010 -
a very low level present only in the clearest of lakes. ‘Ten years later, in 1982, that had not changed. Its median
concentration was still at or below 010, even though ne moratorium exisled and development had been present for
many years, Recent tests conducted on behall of the Teceta Water District indicate that the phosphorous levels are
now 50 low that they are not detectable in cither Collard or Clear Lakes.

Andrew Schaedel, DEQ Water Quality Expert, recently answered this question in his deposition as follows:

Q. Do you recall any significant change that would have caused you to become alarmed
between the first time you were involved in testing in 1979 all the way up to today?

‘lA. NO,"

[F5#7SOILS TESTS SHOW THERE WILL BI, NO CHANGE IN TUE LAKE 7

Dr. Wesley Jarrell (Ph.D., Seil Scicnce), a scientist the DEQ uses for walersheds, including the Tualatin
Basin, tested the soil in the Clear Luke Watcrshed and {ound that, despite the lifting of the illegal moratorium, there
is no likelihood of any change in Clear Lake's water because phosphorous is retained by the soils in the Watershed,

Dr. Jarrell's tests indicate that the quality of the water and its algal production will pot change, despite the
illegal moratorium being struck dpwn. It will be hundreds, if not thousands, of years, [{ever, that any phosphorous
from any new septics or dcvclopmcnl in the Cluar Lake Walershed, including the Collard Lake Subdivision, will
reach either Jake.

Furthermore, tests show that the soil itself is very low in phosphorous. Phosphorous levels in soil in the
Collard Lake Subdivision and around Clear Lake are equal to the low amount of phosphiorous sediments alrcady
found in the two lakes. Also, Clear Lake Watershed soils do not rclease phosphorous, even when they are iminersed
in water so there will be no change in lake phosphorous concentralions, even if Lhe soil does somcdqy reach the

lakes.
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HE'MORATORIUM IS NOT NECESSARY TO PROTECT-THE LAKESHW i)

When Laae County hired hydrogeologist Ralph Christensen to run a computer model in 1985, he concluded
no moratorium was necessary. A February 20, 1985 Siuslaw News article staled:

) “Ralph Christensen a hydrogeologist for Lane Counly, told the West Lane Planning Commission
"7 last Wednesday night that a scptic tank moralorium imposed by the Swie Departnent of
Environmental Quality in 1983 is not necessary to prolect the watershed, which includes the arca

around Clear and Collard lakes north of Florence.”

" Lane County's 1985 phosphorus accumulation study showed that wilh full buildout with scplics on cxisting
lots, the most likely result was that phosphorous would not exeeed 010, even afler 50 years, In other words, the

Lake would remain oligotrophic, Le., of the purcst and highest quality.

This is consistent with an analysis performed by Professor Peter Nelson, an Oregon State Univérsity
scientist. , During the CRMP process in 1988-1991, Professor Nelson was hired by the CRMP participants.
Professor Nelson concluded that even with the full buildout, the waler quality in Clear Lake would remain

“excellent.”

THE
EQUIREMENTITHAT HECETA'MUST RUILD ’*’/&%F!L'I‘RA’I‘ION%PUAN’F&’*;L{-.»r

A LOE THETLLEGAL MORATORTOM WILL BAVE NOTMEAGTONT
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The lifting of the illegal moratorium will have no impact on the cost or need for Heceta (o build a filtration
plant. In the recent litigation, an official from the State Deparunent of Health testified that, regardless of whether
the moratorium had remained in place, Heceta would have been required to build a filtration plant. In {act, Heceta
has been under orders by the Deparument of Health to build a filtration plant since 1987.

There nlso is no basis for the claim that the filiration plant will be more expensive now that the illegal
moratorium has been lifled. In the recent litigation, Tom Charbonneau from the Department of Health (the State
agency thai deals with maonitoring filtration), testified that there wis no factual basis for the claim that the expense of
the filtration facility will be higher now that the illegal moratorium has been lilled.

The reason that Heceta must build a filtration plant is that the Bnvironmental Protection Agency (EPA) has
mandated that all “open source” water must be treated by a filiration facility. Opea source water, no mitier how
excellent, is still subject to Giardia and other contaminates from nature as a result of it being “open” 10 the
atmosphere. Fish, ducks and geese swim, defecate and die in Clear Lake just as they do in other lakes, Clear Lake
like any other open source water requires much more chlorine than well water to purify it. Chlorine has the ability
to combine with drganic matter in the lake to form tryhalomethanes which are carcinogens. Hecela is required to

-monitor and report the amount of tryhalomethanes found in the Lake.

CONCIUSION: \REPEAL OF THEJLLEGAL MORATORTUNMWIL
E@%&%ﬁﬁﬁ A "i'f-'}t?)mhr(n:m' WATER Mo

There will be no impact to drinking water due to the lifiing of the illegal moratorium. The Department of
Healih, through Mr. Charbonneau, which administers drinking water standards as they apply to Heceta and the City
of Florence, testified in the recent litigation; :

Q. So, if that is an accurate projection with or without a moratorium in the Clear Lake
watershed the Dlgalion facility being proposed by Hecela Water District would [ully and
adequately deal with any issues regarding drinking water?

YA, T would anticipate that, yes.”

The clear answer to the question, “what impact will the lifting of the illegal moratorium have on Clear

"Lake?" is clearly “no impact on the lake or fikiration,” bused on objuctive science performed by qualified individuals

and sworn testimony of DEQ staff and the Department of Heaith,,

If you have any questions regarding (he effect that lifting the illegal moratorium will have on the Clear
Lake Watershed or any other matter, piease feel free 1o contact us by wriling to: '
Clear Lake Community Organization
o - - ~ P.O.Box 177
Flarence, Oregon 97439

If we do not know the answer, we will Ury (o dizeet you (o a person or agency who does.
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Department of Environmentai Quality January 23, 1997
Attention: Barbara Burton

750 Front Street, NE

Salem, Oregon 97310

FAX (503) 373-7944
Ladies and Gentlemen:

To begin with, the DEQ created a "temporary"” moritorium in the Clear
Lake water shed. This "temporary" moritorium then dragged on for almost
fourteen (14) years and ended only after a group of land owners finally got
into Federal Court. After examining the facts, the judge declared the
DEQ's actions uniawful and ordered the end of the moritorium. _

I am told it was necessary for the DEQ to hold a public hearing to
comply with their rules. This was the opportunity for the DEQ to set the
record straight by acknowledging to the public that they had made a
mistake. -A mistake which put many, many property owners through pain
and agony. Many people were put in a position for all these years where
they could pay taxes on the land they owned, but they could not build on it
or even sell it for a fair market price. Some of the land owners died before 2 '
they could build the retirement home they had bought their property for, 2 —“

As | see it, in order for the DEQ to save face, it put out a tm /
memorandum designed to scare and panic the people within the Heceta '
water district and the City of Florence. In the memorandum, the DEQ
strongly implied that if the landowners freed from the moritorium build

. houses, Clear Lake will aimost immediately deteriorate and at a minimum
it will cost $340,000. a year or more to treat the water.

in an effort to scare off the landowners from building, DEQ tells them
in their memorandum that they will most likely have to have monitoring
wells installed -possibly up to three monitoring wells- at a minimum cost
of $3,000. This is nothing but pure intimidation!

In 1992, my wife and | paid over $4,000. to have the dirt on our
property up on Ocean View Drive in the outskirts of the watershed tested
by a professor at Portland State. His analysis showed that affluent from
our property would take hundreds of years to reach Clear Lake -if at all.

Since most of the lots left in the watershed are not on Collard Lake
shore lots, but are up off Collard and Clear lakes by hundreds of feet, our
water supply -Clear Lake- is safeguarded by the sand and soil that

-1-
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surrounds the lake as shown in the Professor’'s analysis. Similar scientific
studies like EPA's Dr. Carl Enfeld's seven (7) scientific studies also show
how the surrounding sand and soil protects Clear Lake. My wife and |
presented Dr. Enfeld's studies to the Heceta board years ago at a hearing but
these scientific studies were dismissed by the Heceta water board and
inaccurate third party hearsay was accepted by them instead and they
- refused to give us a water hookup until a federal judge issued an order for
it. Heceta's attorney, Ron Gerber, is the one who entered the hearsay,

saying he had spoken to the DEQ's Christina Wolankowski who had spoken to |

Dick Nichols. Sworn affidavits proved in court that the hearsay was
“inaccurate”. The Heceta water board did not know how to interpret Dr.
Enfeld's studies and they did not bother to call him but they did forward the
studies to the DEQ. No comment regarding these studies was ever made by
the DEQ.

The landowners have been mistreated by keeping them from building
all these years. They should not be additionally mistreated by DEQ threats
that they may have to have monitoring wells put on their property -and at
possible costs to the homeowners. What does the DEQ want, another batch
of lawsuits? _

In closing, you have your order from the Judge. Admit an error was
made and drop it!

Sincerely,

4 L7

John M. White, Director
Heceta Water District Board
87764 Saltaire Street
Florence, OR 97439

Phone: 541-997-4289

03
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FROM: Wilhelm F. Hagen .
- | 88643 Collard Lake Road (outside CLWS)

FLORENCE, OR 97439 ‘ ' - 997-4829

d

TO:, DEQ :
- Barbara Burton
750 Front Street, NE
SALEM, OR 97310

SUBJECT:  Rulemaking for Clear Lake watershed

I am in favor of sensible monitoring and against waste of resources and money. Coming recently
to this area, I was appalled that during 14 years of speculative arguments and expensive litigation
NO continuous monitoring was implemented. Since the summer of 1996 I got monthly monitoring
of Clear and Collard Lake for both phorphorus and nitrate concentrations imposed, which resulted
so far in very low nutrient levels close to or below the detection limits of 5 pg P/l and 50 pg N/

During yesterday's hearing it became obvious that the DEQ is not aware of this overdue moﬁitoring
and the results. I consider it highly itresponsible that the DEQ did not require monitoring in the
past at a relative low cost of presently $130 per month, NOR keep up with the data available now.

The rulemaking reflects such detachment from reality with continuous speculative claims such as

the additional treatment costs of $340,000 per year for 1 MGD. As a new member of the Heceta

Board, I will make sure such waste will not be allowed. I am also amazed about the precision of
the increase in value to property owners to $2,012,000 which reflects not only a faulty”
multiphication, but is an absurd and useless speculation. I do not believe that the taxpayer should
be held hostage to pay for such poor performance of our governmental institutions,

While I find plenty of uscless information in the November 22, 1996 memo, key questioas are not
addressed, such as:

1. How will the measured nutrient concentrations in the testwells be
correlated to algae growth in Clear Lake ? 5 ' :

2. Which mathematical models will be used to simulate algae growth ?

3. Are there any previous test results at other locations with similar
geological conditions to calibrate the model ?

4. Where are the testwells located relative to the drainfields 7 Ete.

Only if there are reasonable answers to these questions is it sensible to install monitoriag wells.
Otherwise we just waste more money on wells and useless studies.

I also highly recommend changes to OAR 340-41-270 to provide better protection of the water
quality. The phosphorus loading limits of 241, 192 and 123 pounds per year quoted in 1, 3 and 4
can NOT be measured or determined in any sensible manner to the accuracy implied by the 3 digit
expressions. These loadings can only be indirectly inferred from measured concentrations in the
lakes and the conversion requires accurate knowledge of the volume of the Jakes, the inflow and
outflow, the lake retention coefficients, the lake flushing rate, etc., which afl depend on the amount
" of precipitation and hence vary to a large degree from wet to dry years. In addition the conversion
calculations which were used ignore adsorption and migration rates of phosphorus in various soils,
the distance of the drainfield from the lake, etc. A drainfield over 1,000 feet from the lake simply
does NOT contribute the same nutrient loading as a drainfield within 100 feet from the lake.




- 1—24-1997 1:27PM FROM

In short, the conversion from measured concentrations in the lake to loadings exprcssed in pounds
per year is highly inaccurate and hence the quoted numbers of 241, 192 and 123 pounds per year

p.2

are absolutely useless and unenforceable. They will only lead 10 absurd arguments and endless -

litigation at great expense, as demonstrated during the past 14 years.

I recommend to delete 1, 3 and 4 of OAR 340-41-270 and replace it with direct measurable
concentrations as expressed in 2. Since the primary concern is algae growth which is limited by
either phorphorus or by nitrate during various times of the year, it is sensible to modify 2 by
-adding a nitrate limit of about 100 pg N/1 in the form: :

" The total nutrient loading of the Clear Lake watershed measured from samples collected in the
epilimnion between May 1 and September 30 shall not exceed the median concentration of nine
micrograms phoqphorus per liter and 100 micrograms nitrate per liter during two consecutive
yGam H

An even better limit would be to mieasure the algae concentration directly, eliminating all other
factors involved in algae growth, which is the real culprit, requiring potential filtering in the future.

In addition it seems reasonable to add a requirement to pump septics at a regular interval of about 3

years with part of the cost being born by the Heceta Water District. There are certainly other less

costly options than installing expensive treatment and sewer systems and it is high time that the
'DEQ does NOT 1gnorc or is oblivious fo such options.

With kind regards,
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FROM: Wilhelm F. Hagen /‘"’ i, Jan. 22, 1997
88643 Collard Lake Road (outside CL S ’f. "
FLORENCE, OR 97439 *’“‘f@g? 4829

TO: DEQ
Barbara Burton
750 Front Street, NE
SALEM, OR 97310

SUBJECT: Rulemaking for Clear Lake watershed

| am in favor of sensible monitoring and against waste of resources and money. Coming recently
to this area, | was appalled that during 14 years of speculative arguments and expensive
litigation NO continuous monitoting was implemented. Since the summer of 1996 | got monthly
monitoring of Clear and Collard Lake for both phorphorus and nitrate concentrations imposed,
which resulted so far in very low nuirient levels close to or below the detection limits of

5 ug P/l and 50 pg N/

During yesterday's hearing it became obvious that the DEQ is not aware of this overdue
monitoring and the resuits. | consider it highly irresponsible that the DEQ did not require
monitoring in the past at a relative low cost of $130 per month, NOR keep up with the data
available now.

The rulemaking reflects such detachment from reality with continuous speculative claims such
as the additional treatment costs of $340,000 per year for 1 MGD. As a new member of the
Heceta Board, | will make sure such waste will not be allowed. | am also amazed about the
precision of the increase in value to property owners to $2,012,000 which refiects not only a
faulty multiplication, but is an absurd and useless speculation. 1 do not believe that the
taxpayer should be held hostage to pay for such poor performance of our governmental
institutions. :

While | find plenty of useless information in the November 22, 1996 memo, key gquestions are
not addressed, such as:

1. How will the measured nutrient concentrations in the testwells be correlated to algae
growth in Clear Lake ?

2. Which mathematical models will be used to simulate algae growth ?

3. Are there any previous test results at other locations with similar geological conditions
to calibrate the model ?

4. Where are the testwells located relative to the drainfields ? Etc.

Only if there are reasonable answers to these questions is it sensible to install monitoring
wells, Otherwise we just waste more money on wells and useless studies.




| also highly recommend changes to OAR 340-41-270 to provide better protection of the water
qualiity. The phosphorus loading limits of 241, 192 and 123 pounds per year quoted in 1, 2 and
4 can not be measured or determined in any sensible manner to the accuracy implied by the 3
digit expressions. These loadings can only be indirectly inferred from measured concentrations
in the lakes and the conversion requires accurate knowledge of the volume of the lakes, the
inflow and outflow, the lake retention coefficients, the lake flushing rate, etc., which all depend
on the amount of precipitation and hence vary to a large degree from wet to dry years. In
addition the conversion calculations which were used ignore adsorption and migration rates of
phosphorus in various soils, the distance of the drainfield from the lake, etc. A drainfield over
1,000 feet from the lake simply does NOT contribute the same nutrient loading as a drainfield
within 100 feet from the lake.

In short, the conversion from measured concentrations in the lake to loadings expressed in
pounds per year is highly inaccurate and hence the quoted numbers of 241, 192 and 123 pounds
per year are absolutely useless and unenforceable. They will only lead to absurd argumenis and
endless litigation at great expense, as demonstrated during the past 14 years.

| recommend to delete 1, 3 and 4 of QAR 340-41-270 and replace it with direct measurable
concentrations as expressed in 2. Since the primary concemn is algae growth which is limited
by either phorphorus or by nitrate during variocus times of the year, it is sensible to modify 2
by adding a nitrate limit of about 100 ug N/ in the form:

" The total nutrient loading of the Clear Lake watershed measured from samples collected in
the epilimnion between May 1 and September 30 shall not exceed the median concentration of
nine micrograms phosphorus per liter and 100 micrograms nitrate per liter during two
consecutive years. "

An even better limit would be to measure the algae concentration directly, eliminating all other
factors involved in algae growth, which is the real culprit, requiring potential filtering in the
future.

In addition it seems reasonable to add a requirement to pump septics at a regular interval of
about 3 years with part of the cost being born by the Heceta Water District. There are certainly

~other less costly options than installing expensive treatment and sewer systems and it is high
time that the DEQ does NOT ignore or is oblivious to such options.

With kind regards,

E Y
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Ailtention! Barbanra Burton Mﬂwﬁ
1"‘ J._(‘ J

We nead the anticle in the Siuslaw News about the pubiic hean&ng gl
in Flonence on Jan, 27, 7997. Anyone knows that monre development
with in the Collard and Clear Lake watershed willd fead to o disasten-
cus condition to caeate poﬁﬂui¢on at a highly dangenous Level, to
evenyone, meanding 8,000 people in the Flonence area plus tounisats
traveling through ihz State who stop at Floaence,

Ane you awane of allf the people who have reported into Peace
Harbon fospital sick from Clear Lake waten? The summen of 1994, in
one day, we hearnd that ocver 80 people reponted in sick from dainking
waten in the Florence anea which is served Ly Hecela Waten Distnict.
This neponit came dinectly from a hospital employee, a receptionist
who does admil people to any arnea of the hospital and why. Since
then we have known of people ccquining chlorine poisoning £rom HED
waten where the docton ait Peace Hanbon Hospital told the patient thait
they wene dying and they didn’i know what the problem was from aunning
tests which didn’'t prove anything., The patienit just stanted to daink
spning waten £rom south of Flornence and in 3 weeks they wene geiiing
well,

Included in this Leiten is a copy of a Letten which was given
to the Siuslaw News Editon Lui was not painted, as yet. e have
nesearched othen aneas of Onrnegon, sulject; using sunface watern Lo
domestic dainking waten. No matter if you use Lt from a adiven on
a Loke, in this State, the waten distnict envobfved should be mandi-
tonily ondened to prefilien walen fon domestic use, Ethaough eanih,
Lnto a Asettling pond befonre feing used forn o fildirnation plant. Doing
a procedune of pumping waiten dirnectly out of a Lake Ln winten months
tunns Lnto a disastencus conditiion, Lilling the waten mains wilth diaty
water, Lilling peoples hol waten heatens and all plumbing with Lilih
and diaty residue from the Lake on aiven which tuan nifey and muddy
in the wintenr months, Filliration plani openatons have Zold ws that
no filiration sysiem wsed Ly a cily can clean up muddy waelen. It
L4 dumb. to even try ii.

Thinty elghil pyearns ago we Lived in LaPuente, Califoania which
was in an area which wes Laten sulldivided into the City of Indusiny.
This arnea was supplied with waten from sevenad Lange wells By Lhe
watenr distaict. ~In 1958 and 7959 sewage was Leaching into the unden-
ground waten table from cesspoods wsed in the aerea, The Stale nmade
Los Angles Counily sewen the complete area. Aften one yean the coniam-
ination problem deminished aften the use of sewens was manditony.

This conddition £is s0 simularn of what Ls going on in Clean Loke waten-
shed, night now. We feel that it is highly inresponsibie forn Fedenal
pensonnel ond Oregon State personnel to even think of penmiiting mone
drainfields and septic tanks to fe vsed anound Clean and Colland Lakes
within the watershed when you can gel advisement from olhen States
which have tried ithe same foolish thing and caused people to get sick

becguse of negﬂi encz Ly State Govennmenid pensonnel. Lifting this
monitonium should be necognized as criminal negligence intentionally,

L:.
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LETTER 70 THE EDITOR

Due to the fact that natuse has given an example, Lthese past
three months, how nadical weather conditions can tuan into, week
afien week, Lhe people had feiten conprehend this message ecveny-
whene Lo do and create develfopment with mone common sense,

This, I hope, has wised up the Hecela Waten District Dinectons,
The municipal honds have been s0ld forn a filinalion planil on Clean
Lake., Howeven, I do hope thal they can see and undenstand that
you cannocil ltake water dinectly out of any surface walen sounce
in this anea of Onegon durning the winien monihs due to Lakes and
nivens tusaning muddy, This past week, anyone who {45 using fHecela
Waten wishes Lo Lhink twice Lefore you wash clothes in Ll on Lathe
in it. I do hope that none of ithe pulllic arne fLoolish enough Lo
S use such muck to cook in on daink, It Ls fad enough with the oven-
© foaded chlorine condition polsoning people when the Lake watlen
L4 neasonably clearn, [ do wish to Anform the Dinectorns and the
public, once mone, that the Linst thing Zo he done on Clean Lake
to coblect surnfoce walen, is Lo create e 125,000,000 gallon pond
at Least 25 to 30 fLi. deep, plastic Lined on three sides and botiom,
The side next Lo Cleaa Leke must manditonily fe o man made
sepanation fank of nothing octhean Lhan washed alven rock, pea gravel,
and washed sand 150 fE, 1o 200 fLeel Long and possibly 700 £L, wide
at the bottom and 40 Zo 50 ft. wide at the surface. This enbankment
trom the Lake to the pond has to be designed with piping, a
Lack-LLushing sysitem, to wash away the mud from Clean Lake,
peniodically in the winter moniths, especially, meaning 4 2o 6 moniths
of the yean., Constructing a fLiltnation planit any oilhen way L4
plain dignonance due to the fact thaeil you connoit clean wup mud oul
of the watea with a filtnceiion plant onfy., In the winitenr monihs
it ds manditony that you have a settling pond with a prefilierned
watlen supply Lon pulldic use and Lighting finrnes, withoul
contaminating the watern mains with nud, An the Luture., There i4
no use to exencise such ignoranit conduct in Lhis day and age Zo
have pubiic walern mains fulld of muddy waten such 4is godlng on nighil
now Ay Hecela Watern Distnict.

It {5 now up to you, the public, and the City of Florence
to demand that such an instillation Lon public waten fe crealed
from youn municipal waten fonds and nothing Less except an up-Lto-
date and a fool-proof walen supply scunce from sunface walen.
Enfonce gyoun ndights wpon the elected officials, alghi now!

Noaman Flaoltitum
89370 Noath Lane
Flonence, OR, 97439

Mo Ph : .. .
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H20 Protect Our Water Resource

P.Q. Box 2682
Florence, OR 97439

DATE: January 22, 1997

TO: Environmental Quality Commission
Department of Environmental Quality

FROM: William Gates, President

RE: Comments on Proposed Regulation
Permanent Rule Adoption to Lift Clear Lake Watershed Moratorium

Hearing is a Sham

DEQ and the EQC have already promised the plaintiffs in the U.S. District Court case of Merz, et al v.
DEQ that they will adopt the regulations presented tonight. Given the fact that the DEQ and/or EQC
will find themselves in contempt of court if they do not adopt these regulations, any public input will
have no impact on the outcome of this hearing, regardless of the merits of the materials or testimony
submitted.

EQC Cannot Conduct Unbiased Hearing
DEQ Cannot Present Unbiased Recommendations

All defendants listed in the Merz lawsuit are under the threat of contempt of court, or at the very ieast,
breach of contract, if they do not enact this regulation. The defendants named in the lawsuit are;
Environmental Quality Commission, Fred Hanson, William Young, Langdon Marsh, William P.
Hutchinson, Jr., Dr. Emery Castle, William Wessinger, Henry C. Lorenzen, Carol A, Whipple, Tony Van
Vliet, and Linda McMahan. Each and every one of these persons has an actual conflict of interest,
and should not vote or participate in the adoption of this regulation, as they cannot do so in an
unbiased manner. DEQ, as the representative staff of the EQC, cannot provide unbiased
recommendations to the EQC. :

Merz Lawsuit is Real Bésis for Regulation

Citizens were not given the opportunity to be involved in all phases of the planning process. The real
basis for this Rule Amendment is a response to an out of court settlement of a civil lawsuit, U.S. District
Court case Merz, et al. v. Heceta Water District, et al., Case No. 91-817-TC. The settlement
negotiations involved in that case were closed to the public. The details of that settiement were kept
secret from the public until all parties had agreed to the seitlement. That settlement is the primary
basis for this Rule amendment. Citizens were purposefully and specifically excluded from that phase
of the planning process.

That lawsuit was a civil proceeding, not a regulatory proceeding. What happened in that lawsuit was
that a number of large landowners sued DEQ. Most of those landowners included property which was

outside the watershed. Not subject to the existing DEQ regulations. Those parcels could have
developed, outside the watershed. Therefore, there could have been no “takings”™. The plaintiffs then

RECEIVED
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brought in a few small parcel owners and added them as plaintiffs to the lawsuit. These small parcels
were wholly situated inside the watershed and subject to the moratorium. The moratorium on those
parcels was probably a “takings’. The settlement proposes to treat the large parcels and the small
parcels the same, when they are not the same.

Lawsuit Settilement May Not Stand

The lawsuit has not been completely seitled, and there have been indications that the settlement may
be “unwound”. A hearing is currently set for March 24 in U.S. District Court before Magistrate Coffin on
the subject. If the settlement is set aside, then the proposed regulation has no basis whatsoever.

Regulation Should Be Modified

The proposed regulation will be lifting the moratorium. The moratorium was instituted on a basis of
sound scientific evidence and fact. That evidence and those facts have not changed, and the original
reasons for putting the moratorium in place are still valid. The only thing that has changed is the
political climate and the settlement of a civil suit.

The problem that DEQ now faces is a conflict between State law and the State and or Federal
Constitutions. DLCD regulations clearly prohibit residential development that will contaminate public
water ways, particularly public drinking water sources, However, both Constitutions prohibit “takings™. It
is probable that enforcement of iand use regulations against those parcels which are situated
completely within the Watershed boundary will constitute a taking. However, there are large parcels of
land which are situated partly within and partly outside the watershed boundary. Those parcels cannot
claim any takings because they can develop their properties outside the watershed. This regulation
should be changed to address these conditions as follows:

1. Any parcel which has at least one-half acre outside the watershed should be required to place
any development, home, or septic system outside the watershed.

2. Any parcel which does not have at least one-haif acre outside the watershed should be allowed
to develop only if they install a monitoring well on their property, at their expense.

3 The regulation should mandate that DEQ fund and Initiate a program, within a specific time
Jimit, to monitor water quality in Collard and Clear Lakes.

4, The regulation should mandate that DEQ fund and initiate a program, within a specific time
limit, to supervise the monitoring wells which will be installed,

5. DEQ "should adopt regulations that require Lane County's proposed Watershed Protection
Regulations provide that the expense incurred by DEQ for implementing and continuing these
monitoring programs be paid assessed against, and paid for by, the henefiting properties,

Evidence

As background, justification and evidence, we hereby incorporate by reference, adopt and re-state ail
documentation and testimeony provided by, created by, or relied upon by the Depariment of
Environmental Quality and/or Environmental Quality Commission when the on-site sewage disposal
system moratorium in the Clear Lake watershed was adopted, including any subsequent revisions or
adoptions. We also incorporate by reference, adopt and re-state the Statewide Land Use Planning
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Goals and Guidelines and the Lane Couniy Comprehensive Plan.
Alternatives to Complying with Regulations

There should be no alternative to compliance with regulations in effect at the time of the application
for a septic system permit (waiver). The proposed alternative dealing with “projected daily sewage
loading rate” is, in reality, a wealthy person's alternative to obeying regulations. The “projected daily
sewage loading rate” is not defined in the regulations. There are no provisions for who is to determine
that a particular development will stay under that projected rate. The end result of this portion of the
regulation would be to allow those who can afford professional consultant’s reports to build on a parcel,
while ensuring that people of more modest means could not.

Monitoring Requirements are Smoke and Mirrors

There is no indication of how DEQ will decide what monitoring site is needed, and which sites are not
needed for their study.

There is no commitment, or requirement, that DEQ actually will conduct any groundwater study. In
fact, the Impact Statement states that DEQ doesn't even pian to start the study for at least five years,
and that no monitoring wells will likely be required until DEQ begins the study. Attachment C {o the
staff reports states; “... the longer that studies are delayed, the more likely that Collard and Clear Lakes
will exceed water quality standards before an effective management plan can be put in place.”

Even if some of the more environmentally conscientious property owners request a monitoring well,
DEQ won't pay for it unless there are funds set aside for the purpose. And if the study isn't expected to

begin for at least five years, there is no reason for lots with potentially failing septic systems to
participate before that time.

There is no mechanism to obtain, or even request, funds for the monitering.
One portion of the proposed regulation would allow DEQ reasonable access to properties to collect
sampies from septic tanks and drainfields. But that permission applies only to new systems which are

constructed after the rule becomes effective. The most pressing problems lie with the old systems
(some over thirly years old) not the new ones.

Regulation Does Not Comply with Statewide Land Use Geals and Guidelines, or Lane County
Comprehensive Plan
The regulation, which in reality is simply a removal of the moratorium on septic systems with the Clear
Lake Watershed, does not comply with Statewide Land Use Goals and Guidelines, nor does it comply
with the Lane County Comprehensive Flan, which is based on those goals and guidelines.
Staff Report is Clear
The staff report dated November 22, 1996 is clear about the implications of the proposed regulation:

The regulations will force the deterioration of water quality in Clear and Collard Lakes.

The regulations will not protect the water in Clear or Collard Lake.

The regulations will increase the cost of our drinking water.
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The regulations will increase the usage of chemicals in our drinking water.

The regulations will force sewering in the future.

Response to Attachment C
Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements -

4, Wiil the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting -
requirements (within or cross media), increasing certainty, or preventing or reducing the need
for costly retrofit to meet more stringent requirements later?

No. The proposéd rufe will make £ more expensive for the communify fo meet Federal
Water Quality Standards.

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth? ’

No. There are fwo sources of drinking water in the Florence area - Clear Lake and
unsatisfactory dunal welfs. Dunal wells cannot provide sufficient water for the City of Florence
now, and Florence is considering obtaining water from Clear Lake. If the water quality of Clear
Lake is aflowed to degrade, it will effect the future growth of the area. Nationwide, the
availabifity of clean, safe drinking water is listed as one of the major factors considered when
locating (or relocating) homes and husinesses.

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

No. The regulations provide for a special class of development. If a development cannot meet
normal regufations, then, if they can prove they will not viofate an unverifiable “projected daily
sewage loading rate”, they will be alfowed fo develop. The end result of this provision is to
deny those properfy owners who do not have the financial means fo hire expensive
consultants the ability to devefop their property.

8. Would others face increased costs if a more stringent rule is not enacted?

Yes. The regulation is expected to result in increased cost of water treatment for Heceta Water
District customers and City of Florence Customers. The expected increase would be $340,000
per year for 1 million gaflon per day production. Heceta and Florence plan to use 2 million
galion per day production, so the increased cost would be $680,000 per year. There are about

..5,000 households in the Heceta/Florence area. That would average out fo $136 per year in
increased cost fo each household. Many of the Florence area residents are retired and on
fixed incomes.

The regulation is also expected to result in sewering around Collard Lake, at the feast. = Again,
many of the residents of that area are retired and on fixed incomes. Forced sewering will
greatly effect their financial situations.
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10. Is demonstrated technology available to comply with the proposed requirement?
No. Unless deoing nothing is considered “demonstrafed fechnology’.

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

No. The regulation is expected fo degrade the quality of Clear and Colfard Lakes. The
provision for some kind of monitoring at some point in the future (at least five years), will not
prevent pollution nor will it address the potential problem, nor does it represent a more cost
effective environmental gain. There are many other alternatives which would more adequately
protect the water quality of the lakes, in a more cost effective manner - such as:

Maintain moraforium until limited, partial, or fully buyout (at about the same end cost as
degradation of the lakes) can be accomplished.

Require properties with more than one-half acre lying outside the watershed boundary fo
locatfe septic systems outside the watershed,

Increased setbacks from lake edges.,
Additional regulations dealing with nonpoint source pollution and stormwater runoff.

Requirements for immediate monitoring and study.

Violation of Statewide Land Use Goals and Guidelines

This decision is a land use decision, and as such, is subject to the Land Use Goals and Guidelines.
The proposed regulation violates the following Statewide Land Use Goals and Guidelines by removing
protections provided by the existing moratorium regulation, and in other particulars:
Goal 1: Citizen Involvement, 1. Citizen Involvement - To provide for widespread citizen involvernent,
2. Communication - To assure effective two-way communication with citizens; 3. Citizen Influence -
To provide the opportunity for citizens to be involved .in all phases of the planning process; 4.
Technical Information -~ To assure that technical information is available in an understandable form;
5. Feedback Mechanisms -- To assure that citizens will receive a response from policy makers; 6.
Financial Support - To insure funding for the citizen involvement program.

1. Citizené were not allowed to be involved in the formation of this regulation.

2. Citizens were not allowed effective two-way communication with their government.

3. Citizens were not given the opportunity to be involved in all phases of the planning process.

4, Citizens were not given access to any technical information on which this regulation was based.

5. Citizens were not given the opportunity to ask, much less obtain a response from the policy
makers before this regulation was formulated.
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6. Sufficient funds were either not available or not utilized for a meaningful public participation
pregram during the formulation of this regulation.

The real basis for this Rule Amendment is a response to an out of court settlement of the U.S.
District Court case Merz, et al. v. Heceta Water District, et al., Case No. 91-817-TC. The setilement
negotiations involved in that case were closed to the public. The details of that settlement were
kept secret from the public until all parties had agreed to the settlement. That settlement is the
primary basis for this Rule amendment. Citizens were purposefully and specifically excluded from
that critical phase of the planning process. :

The Goals state that a copy of all technical information shall be available at a local public library
or other location open to the public. Such information was not available in the Florence public -
library, nor was any other public location identified. When citizens requested permission to view
the technical information, they were informed that it was not available uniil after January 13, only
five business days before the public hearing in Florence. And even then, the information was only
available in Eugene, a three-hour round trip from Florence,

Goal 2: Land Use Planning, Part | - Planning: To establish a land use planning process and policy
framework as a basis for all decision and actions related to use of land and to assure an adequate
factual base for such decisions and actions; Part Il - Exceptions: A local government may adopt an
exception to a goal;, Part lil - Use of Guidelines: Governmental units shall review the guidelines set
forth for the goals and either utilize the guidelines or develop alternative means that will achieve the
goals.

This regulation is not consistent with the planning process which has been adopted by Lane County
in their Comprehensive Plan, nor is it consistent with the Statewide Goals and Guidelines.

As stated above, the true basis for this rulemaking is a secretly decided settiement to a lawsuit.
There was no public input allowed. There was no public notification prior to the settlement. A
hastily held public meeting in eastern Oregon, and another in Astoria was held on the temporary
lifting of the moratorium, but the public was not given an opportunity to participate in any way with
the decision making process. The decision to accept the setilement was made in executive
session, before any public meeting was held. There is no factual basis for this regulation.

The documentaticn and justification provided for this regulation gives no justification for any
exception to the Goals, as detailed in Part II.

The guidelines have not been used, nor were alternative methods used to achieve the goals.

Goal 5; Opén Spaces, Scenic and Historic Areas, and Natural Resources. To conserve open space
and protect natural and scenic resources.

This reguiation, by the staff's own admission, is expected {0 cause degradation of Clear Lake. The
goal states that “where conflicting uses have been identified the economic, social, environmental
and energy consequences of the conflicting uses shall be determined and programs developed to
achieve the goal. The conflicting uses are well identified, as are the consequences of enacting
this regulation.

The proposed regulation does not provide for any program to achieve the goal of protection of the
natural area - the actual quality of Clear Lake, which has retained its natural character, i.e.,
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oligotrophic.

Goal 8: Air, Water and Land Resource Quality. To maintain and improve the quality of the air, water
and land resources of the state. All waste and process discharges from future development, when
combined with such discharges from existing developments shall not threaten to violate, or viclate
applicable state or federal environmental quality statutes, rules and standards. ... such discharges shall
not ... degrade such resources, or threaten the availability of such resources.

This regulation is expected to (and in fact specifically designed to) allow development in locations
acknowledged by DEQ to contribute phosphorus and other harmful materials to the groundwater,

Collard lLake, Clear Lake and the North Florence Dunal Aquifer. This additional development,
when combined with the currently occurring discharges from existing septic systems will: '

Cause the phosphorous éarrying capacity of Clear Lake Watershed to be exceeded.
Cause the quality of Clear Lake to degrade.
Cause the cost of municipal services (provision of drinking water) to increase.

The regulation does not consider long range needs and threatens the availability of the now-
existing clean, safe drinking water.

Goal 7. Areas Subject to Natural Disasters and Hazards. To protect life and property from natural
disasters and hazards.

The Clear Lake Watershed is located in an area that has been identified as being subject to
earthquakes in the near future. This probability has not been reviewed or considered.

This regulation does not take into account the possible hazard of ground water poliution to the
North Florence Dunal Aquifer from increased septic tank installations which will result.

This regulation is not based on any inventory of known areas of natural disaster or hazard.

This regulation does not consider the probability that an even minor earthquake can cause septic
tank systems to fail - and the addition to the already existing number of septic systems increases
even further the possible pollution threat to Collard Lake, Clear Lake, groundwater and the North
Florence Dunal Aquifer.

Goal 9: Economic Development. To provide adequate opportunities throughout the state for a variety
of economic activities vital to the health, welfare, and prosperity of Oregon's citizens.

The regulation will have an effect on the economic development of the Florence area due to
expected increased cosis for drinking water and lower quality of drinking water.

Goal 11: Public Facilities and Services. To plan and develop a timely, orderly and efficient
arrangement of public facilities and services to serve as a framework for urban and rural development, -

The proposed regulation will force Florence area residents to install and pay for additional water

treatment facilities which would not otherwise be required. There has been no coordination with
either Lane County or City of Florence in the formulation of this regulation.
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Goal 13: Energy Conservation. To conserve energy. Land and uses developed on the land shall be
managed and controlled so as to maximize the conservation of all forms of energy, based upon sound
economic principles.

This regulation is based on a settlement in a lawsuit, not on sound economic principles. The long
range effects of this regulation will be to increase energy usage through additional water treatment,
not conserve it.

Goal 17: Coastal Shorelands. ... maintain the diverse environmental, economic, and social values of
coastal shorelands and water quality coastal waters. Within those limits, they shall also minimize man-
induced sedimentation in estuaries, near shore waters, and coastal lakes. ... Promote uses which -
maintain the integrity of estuaries and coastal waters ...

Clear Lake and Collard Lakes are coastal lakes. They are also connected through an underground
aquifer, to the North Florence Dunal Aquifer. The proposed regulation would aliow activities
directly in conflict with this goal:

1. The regulation will not promote uses which maintain the integrity of Collard l.ake, Clear Lake,
or the North Florence Dunal Aquifer. '

2. The regulation will restrict water-dependent uses, i.e., municipal drinking water, by increasing
the cost of providing that water.

3. The regulation provides for development which is not compatible with an existing or
committed use, i.e. municipal drinking water source, and the water rights held by Heceta Water
District.

4. There has heen no public need demonstrated which justifies the long-term change in the
quality of Clear Lake or Collard Lake.

Goal 18: Beaches and Dunes. To conserve, protect, where appropriate develop, and where
appropriate restore the resources and benefits of coastal beach and dune areas; and To reduce the
hazard to human life and properly from natural or man-induced actions associated with these areas.

The proposed regulation will allow development on dunal areas which are adjacent to Clear Lake.
This development will impact the quality of the lake, cause increased recreational traffic over the
dunal area and increase the hazard to life and property by that increased traffic. There have been
numerous documented incidence of recreational users of the dunes sliding off the dune and driving
right into Clear Lake. Increased traffic in the dune area reduces the property values of {ots with
existing homes due to the nuisance of noise and frespass.

Development in the dunal area will require the planting of stabilizing vegetation, usually beach

grass, which will spread and destroy the dunes as has already happened in many areas of the
southern Oregon coast.
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Enclosures

Letter dated August 12, 1991 with supporting documents from Lydia Taylor, Administrator, Water
Quality Division, QOregon Department of Environmental Quality to U.S. Environmental Protection
Agency re: TMDL Sumittal Clear Lake, with attachments:

Total Maximum Daity Load - Water Quality Management Plan Component (5 pages)

Request for EQC Action - December 14, 1980, Agenda Item K re: Adoption of Proposed Rules
Modifying OAR 340-41-270 (8 pages), with attachments:

Attachment A - Oregon Administrative Rules 340-41-270 (4 pages)
Attachment B - Hearing Summary (10 pages)
Aftachment C - Rationale for Changes to Proposed Rules (8 pages)

Request for EQC Action - December 14, 189Q, Agénda ltem H re: Authorization for Hearing on
Proposed Rutes Modifying OAR 340-41-270, (8 pages) with attachments:

Attachment A - Special Policies and Guidelines (7 pages)

Attachment B - Statement of Need for Rulemaking (3 pages)

Attachment C - Fiscal and Economic Impact Statement (4 pages)
Attachment E - Total Maximum Daily Load (7 pages)

Attachment F - Summary of Criteria Required by ORS 454,685 (3 pages)
Attachment G - Background Report - Clear Lake Near Florence (22 pages)

Letter dated March 16, 1992 from Charles E. Findiey, Director, Water Division, U.S. Environmental
Protection Agency, to Lydia R. Taylor, Administrator, Water Quality Division, Oregon Department of
Environmental Quality re: Approval of Total Maximum Daily Loads (TMDL), Clear Lake.

Affidavit of Richard Nichols, DEQ, dated August 10, 1992,

Agreement between Roberi L. Merz, et al, v. State of Oregon, et al, U.S. District Court Case No. 91-
817-TC, entered into July 12, 1996, with attachment:

July 24, 1996 letter from Denise G. Fjordbeck, Assistant Attorney General to William Van Vactor,
Lane County Administrator.

Crder, Robert L. Merz, et al, v. State of Oregon, et al, U.S. District Court Case No. 91-817-TC, dated
July 16, 1996.

Page 9 - H2C0 PCWR Comments on Proposed Regulation Lifting Clear Lake Watershed Moratorium




Ussralryo

Al kd =tV 23 FVDO MR MoL L4 UL b rda

s - e8/97r/88 WED 08:32 FaX GSLPSS

This AGREEMENT memorizlizes a geztlemepnt of the ¢ase of

Robar:t L. Merz, et al, V.. State of Qregon, et al.., United States

Pistrict Court Case ¥o. 51-817-7C entered into en the 12th day eof

July, 1936, in a settlement conference conducted throcugh the good

offices of <he Henorable Themas M. Coffin, United States

Magistyate Judge. The parties to the Aqreemenﬁ age as follows:

Robert L. Merz and shirley M. Merz, ‘husband and wife;
Gorden Brian Howard and Marcia Lee Smith, individually
and as sugcessors in interest t¢ the EBstate of Vincent M.
HEeward, Jr.; Richard &. Sargesnty Ruby Broeker; XKaren L.
Anderson; Aaren U. Jones; Erling §. Omlid; Lloyd P.

ormlid; and Bllis M. Raskleff, hereinafter called “the

Plainwiffs~;

State of Qregen, asting by and through its Environmental
Quality Commiseion and Department o©of Envirenmental
Quality; Fred Hanson, William Young, and Langden Marsh in
cheir official capacity as current afid former directors
of the Depariment of Environmental Quality; William P.
Hutehingon, Jr., Dr. Emery N. Castle, Williar W,
Wessinger, Eenry C. Lorenzen, Carol A. Whipple, Tony van
Vliet, and Linda McMahan in their official capacities as
comnigsionars of the Bovironmental Quality Commission,
hereinafter called “the State.” .

RECITALE.

A

Each ¢of the Plaintiffs is tha current or former owner of

real property loested within ¢€he area commenly khewn as

the “Clear Lake Watershed” in Lane County, Oregen. In
or around April, 1983, the Environmental oQuality
Commission imposed a moraterium on the Issuance ¢f site
approvals eor permits for septic installations in the
Clear Lake Watershed. Because of the meoraterium and a

subsequent modification of the moraterium adepted on or

about Decgnber, 1390, the Plaintiffs have beeh unable to

SETTLEMENT AGREEMENT - 1
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obtain site evaluations or septic permits for <=heix
properties.

B. As a result of the events set forth in Paragraph'a., a
].awsuit was £iled in the bni;;ed States District Court
for the Digtriet of OIegon, Sauthern Division, entitled

as fallows-
I¥ TEE UMITED STATRS DISTRICT COURT
FOR THE DISTRICT OF OREGON .

ROBERT L. MPERE and SHIRLEY M. MERZ, Sase Nos 91-8B17-7C
husband and wife; GORDON BRIAN HOWARD )
and MARGIA LEE SMITH, individually
and as suecessors in interest to the
Batata of vincent XM, Howard, Jr,;
RICHARD G. SARCGENT; RUBY EROEXER;
FAREH L. ANDERSON; AARCON U. JONES;
BRLING G. OMLID; LILOID P, OMLID, .
and ELLIS L. RACKLEFF, -

Plaintiffs,
V&«

HECETA WATER DISTRICT, an

Oregon munizipal sorporation;

STATE OF OREGON, By and #hrough

its Environmental Quality
Commission; FRED HANSON, WILLIAM
YOUNG and LANGDON MARSE in their
official sapagity as direstors of the
Department of Enviponmental Quality;
WILLIAM P. HUTCHINSON, JR.,

DR. EMERY N. CASTLE, WILLIAK W.
WESSINGER, HENRY C, LORENZEN,

CARQL A. WHIPFLE, TONY VAN VLIET, and
LINDA McMAHANW in their official
capacities as commissiconers of ths
Environmental Quality Commission:
WILLIAM B. PINLEY; LARRY STONELAXE:
ART RONING; BOB SLEEPER; STEVE
OLIENYX:; and MICHAEL XEATING,

Defendants,

This suit concerned the mattars set forth in A. above.

By
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The court, 4hrough the Honorahle Thomas M. Coffin,
entered an Order regarding the moratorium and the
nodifications of the moratorium that is attached hersto

as Bxhibit A.

Tha parties met with thelr respective aounsel and

principals eom July 2, 1996, and agaln on July 1l and
July 12, 1996. A settlement was reached between the
Plaintiffs and the State on .July 12, 1896, which is
memorialized below, o

The parties to this agrmement have expressly agreed to
waive their rights o appeal or objsct 4o Magistrate
Judge Ceffin‘s order and the Plaintiffs and the State

defendants, under LR 135-1 and 28 USC 636(c), havae
: - 5

condanted te Magistrate Judgs Coffin conducting any and

all proceedings making dispositive decisiens and

entering Judgment in this case’as noted above.

2. TERHS OF AGREEMENT.

The

A.

Plaintiffs and the State agree to the following:
" The State’'s undertakings:

1.  Upen receipt of this settlement agreement fully
executed by all Plaintiffs and in full ssttlement
of all claime¢ against it, the $tate will pay
without delay the sum of $300,000.00, inclusive of
all gosts, diabursements, atverney fees, damages
and all oklier sums for which it eould hawvae heen
found liable 'as a result of the abovve-captioned

litigation. The chack shall be made payable to the

-
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trust account of Gleaves Swearingen Larsen Potter
secott b Smith.

The State shall take appropilate action te repeal
the moratorium on or before OQOctober 15, 1956,
bafore it becomes a taking. No new restrictions on
Plaintiffs’ property shall be imposed as part of
this zule mkingsé"lwp}' As 45’75?6}— HeEns
The State shall not object to or appeal from tha
entry of judgment on H&gistragé Judge cCoffin’s
order in the form attached as Exhibit B.

The State may testify in favor of the ordinaﬁces
proposed to be adopted by Lane County, as set forth
in & geparate letter to lLane County Administrator
william Van vactor frem Denise G. Fjerdbeck, dated
July 15, 1996 (copy attached herets as Exhikit Cy.
DEQ and its agents shalls honor any prioy septis
site approvals obtajiped by Plaintiffs and ghall
issue septic permits fer those parcels, subject %o
the usual Statutes and Administrative Rules
applicable to septic tanks within the State of
Qregan.

DEQ shall, at its own cost, perfarm site
evaluations on each of the lots owned by aach of
the Plaintiffs (including, withour limitation, the
parcel cwned by Gorden Brian Howa&d and Marcia Lee
smith for which a partitlon has been approved but

is being appealed) located in some part within the

SETTLEMENT AGREEMENT ~ 4
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date eXcept as specifically stated in the Judgment

adtached herete as Exhibit B.

The Plaintiffs agree that it is T“theiz:
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responsibility to contact Darrell Jeohhson, or his

successor, at the Zugene DEQ office (Ph. (541) 686~

7838) and make arrangements for site evaluaticns -

for septic permits. DEQ shall immediately peyform
such site evalyations and immediately issus the
septlec permits as raqui:ed by the,court’s order and
the judgment attached as Exhibit B hereto. Sclely
for the purpose of preparing such site evaluations,
Plaiﬁti!ts agree to allew DEQ staif to enter their
real property. The Plaintiffs agres to abide by
the usual appliéable Staﬁltes and Administrative
Regulations governing septis instﬁllatians and
applicable to septic tdnks within the State of
Oregen. It ia eMpressly understood and agreed that

the Plaintiffs will, if reguired by DEQ under the

" eurrvently existing generzl septic regulations,

install leow pressure distribution systems as part
of any septic installation if soil c¢onditions so
warrant. In this regardd, Plaintiffs will be
treated like any other similarly situxted property
ewners in the Stats of Oregon.

The Plajintiffs with leots located in the Collard
Lake subdivision agres to hoeook up their 1lots

located (n the Collard Lake Subdivision to any

@0
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community sewar system at the same c¢ost as that
charged to other similarly situated lot owners when

such a sewar system Dbecomes avallable without

remonstrance.

Dale A. Riddle will testify before the lane Ceounty
Commission in favor of the adoption of gervain
Clzar lLake Watershed Regulatienz, as set forth in a
separate letter (marked Exhibit E harete) and dated

July 15, 1996 to Lane County Admif_listrat:o: Bill van

Vactar from Assistant Attorney General Denise G.

Fjordbeck. The Plaintiffs or other representatives
of the Plaintiffs may =2lso tegtily regarding of
these provisions, 1f they wish to do so, but will
net take positions confu:ar;' %o thaose taken _by Mr.

Rigddls in the letter atitaghed hé::eto a3 Exhikiy C.

IN WITHNESS OF TRE FOREGOIRG AGRBEMENT, the parties have

signed this agreement on the dates indiecated beleows

Robert L. Merz Shirley M. Merz
Dated: ¢ 1936 Dated: y 1996
Gordon Brian Howard Marcia Lee Smith
Dated: ¢ 193¢ Dated: ; 19356
Richard G. Sargent Riby Broeker

- Dated: ; 1996 Dated: . 1396

SETTLEMZNT AGREEMENRT - 7
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Karen L. Anderson Azron U. Jones
Dated: , 1958 bated: ' 1895
Brling G. Omlid Lloyd ¥. .Omlid
Daved: ' » 199§ Datad: . .+ 1956

Ellis M. Rackleff
Dated: , 1996 . .

APPROVED AS TO FORM: 4

CLEAVES SWEARTNGEN LARSEN POTTER
SCOTT & SMITH

Frederick A. Batson
of Attorneys for Plaintiffs

[
STATE OF OREGON - ‘ J
' Denize G. Fjordbeck
By: Atrorney Xor State Defendantﬁ

Langden Mawsh, Director,
Pegparement of Environmsntal Quality,
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THOMAS A, BALMER

THEQDORE R, KULONGOSKI
DETUTY ATTORNEY GENERAL

ATTORNIY GERURN

DEPARTMENT OF JUSTICE

TRIAL DAVISION
1162 Court Sirret NE
tustice Building
Salemn, Oreyon 97310
Telaphone: (503 378-6313
FAX: (303) 3753068
TOD: (303) 3745938

July 24, 1996

William Vanr Vactor

County Administrartor ’

Lane County Courthouse i
!
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125 East Eighth Street
Eugene, OR 87401

Ra: Clear Lake Watershed Protection Zone

Dear Bill:

During the course of gettlement negotiations in the Merz v
Heceta Water Distrigt litigation, the Department of Envirommental
Quality bhas achieved substantial agreement with Dale Riddle,
attorney for the plaintiffs, regarding the protective measures
needed for the Clear Lake Watershed. We understand that there are
many provisions in the regulations which deal with issues which are
related only tangentially to enviromnmental protection, such ag fire
guppression and measuras designed to achieve political consensus;
however, My. Riddle and I felt that it might be helpful to you and
your staff to know the position of the parties to the litigation as
you prepare to take the watershed regulations kefore the County
Commission. ,

DEQ and plaintiffes agree that the following concepts are
appropriate for the protection of the Watershed. Most of these
concepts are contained in the final draft of the Clear Lake
Watershed Protection Zone (11-9-94) and the items below generally
refer to such provisions:

1. PFarming should be restricted to areas mors than 300 feet
above ordinary high water.

2. Pill or extraction in freshwater lakes and mzrshes should
be prohibited cutright,

3. Development should generally be prohibited within 100 feet
of ordinary high water.

4, Drainfields should he located a minimum of 100 feet from
ordinary high water.




5, Each lot on Collard Lake should be required to haok up to
a commurnlity Sewer system when it becomes available.

6. Provisions regarding the submission of plot plans should
be retained, including those provigions regarding submigsions by a
. licensed engineer or architect.

7. The provisions regarding percentage of imparvious surfaces
and coverage should be replaced with a provision which requires
that no run-off from impervious surfaces leave the site. I have
- drafted propesed language, which is enclosed for your review. Thisg
would accomplish the environmental aims of the ordinances and give
property ownaers greater flexibility.

8. Buildings on cocmpressible dunes should be required to have
engineered foundations.

8. Site investigation reports should be required as generally
set forth in the proposed ordinances,

- 10, DLand division provisions need to be promulgated
consistent with the new gtandards set forth in its 3661, allowing
20 acrxe parcels are no longer appropriate. It is also appropriate
to add a provision that land divisions will not be a basis for
siting additiomal dwellings, or serve as a justification for re-
zoning or redesignation of the parcel consistent with SB 683.

1. The watershed Vegetation Regulations appear to be
appropriate and should be adopted as proposed.

12. It appears that the proposed Forestry provisions are
preempted by the Forest Practices Act. DBEQ will likely request
that the Oregen Department ¢f Forestry coasider the possible
impacts ¢f ash in developing smoke management plans for the area.

13. The provisions on use of herbicides and pesticides appear
to be preempted by ORS 634,00%, adopted by the 1995 Legislature.

14, Boating regulations should be adopted as proposed, with
the exception Of the provisions regarding approval of only exdsting
launch locations.

- 15. Construction and ercsion control regulations should be
adopted generally as proposed, with the exception of the provision
requiring on-site retention ponds or drywells. Tha provision
reguiring that no off-site run-off cccur addresses this concern.




Mr. Riddle, on behalf of the plalintiffs, and representatives
of the Department of Environmental Quality intend to appear before
the ‘County Commission to voice their support for these protective
requlations. The State regards these protections as essantial to
the long-texm viability of Clear Lake as a source of water for the
Florence area. We intend to provide whatever assistance we can to
you and your staff in accomplishing our mutual goals of water
- guality protection,

If you have any questicns or concarnsg, please don’t hesitate
to call me.

Ve gruly v

LB 7

enigse G. Fjoxrdbeck
Agsiptant Attorney General
Commercilal & Enovironmental
Litigation tnit

JTT21CF0/dgf
Enclosure
cc: Dave Williams, County Counsel

Dzle Riddle, Attormey at Law
Barbara Burtono, DEQ
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IN THE UNITED §TATES DISTRICT COURT
FOR THE BISTRICT oF ORBGOﬂ

JROBERT L. MERZ and SHIRLEY .
MERZ, husband and wife;
VIHCENT M. BOWARD, JR.; GORDON
ERTAN HOWARD; MARCIA LEE SMITH;
RICHARD G. SARGENT; RURY.
BROERER] KAREN L. ANDERSON;
AARONR U. JONES; BRELING G. QMLID;
LICYD F. OMLID, and ELLIS L.
RACEKLEFF,

Plaintiffs,
Te

HECETA WATER DRISTRICT, an
Oragon municipal corporation;
STATE OF OREGON, by and through
ite Environmental Quality
Commission; FRED HANSON,
WILLIAY YOUNCG and TANGDON MARSH
in thelr officia) capacitias as

directors Of the Department of.
Envirvermantal guality; WILLIAM
P. HOTCHISON, JR., DR. EMERY N.
CASTLE, WILLIAM W. WRSSINGER,
HENRY C, LORENZEN, CARCL A.
WHIVPLE, TONY VAN VLIET, and
LINDA McMAEAN in their official
capasitiss ax commigalonars of
the Envircmmantal guality
Comuisgsion; RICHARD NICHOLS,
BARDARA BURTON, LYDIA TAYIOR,
and CARY MESSER in theirx
afflcial capagitiez at the
Department of Envirommental
Quxlity; WILLIAM B. FINLEY;
LARRY STONELAXE; ART KONING;
BOR SLEFPER; STEVE OLIENYK)
and MICHAEL FEATING,
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COFFIN, Hagigtrate Judge: _

This lawsult emanates fram moratoriums on development in the
Claar Lake Watershed., I'la.intiffs ara igt owners and parcel owners in ’
. the Wa.terﬁhed, aeelk danages relat:d tu Xhe loss of the uSa of

their proparty ﬁuring the paricd that the bans en development. have '
" keen in e:ra.-.t Plajntifis and datendants have ‘sach filed motions for
summary judg'ment. m oourt rules a2 follows as to the mctions '
preaented by plaint.tffs and defomdant State of Oraqnn
1)  The Eavirermental Quality Commissien (ch) is & comaission
appolnted by the Governer of the S'l:.ate af Dregan ta satablish policiss
for the Dapartment of Envizmmental Quallty {DER) . It has the
autherity ta regulate water guality and issues regard:nq nn—sita wagte
 disposal within the boundarier of defefidant EHeceta Water District, and |
has 'a_zdoptar; regulati:;ns ragulating water-guality and en-site waste
dirsposal ragarding the Clear Lake Watér:shed.

2)  ©On April 7, 1983, EQC established a moyatorium [CAR 340-71~
A4ED (8) (f):‘,'_or the *1933 EQC Morateorium®] on the iaéuanée of sewage |
congtruction installation permits or approved site evaluation reports
for all propartie= with.in the Watershed for the porpose af protecting
the water guality of Clear Laka. ‘ By its taorms, the mrat"orium expired
en J‘uly 1, 1585. _ | '

‘3) DEQ continued to enforce the 1933 nara.t:orium aftar its
expiration date.

4) On Dacexber 14, 1553, ERQC adoptad amthex noraterium on on-
‘site r.;'.ewaga systems within the Watershed, which again had the effect
of pronibiting @evelopment witkin the Watei;shed (OAR 340~41-170, or

the “1990 EQC Moratorium®™] for an inderinite period.

2 ~ DRDER



5) The enforcemaent of the 1583 EQC Moratoerjium” by DEQ bebween
 July 1, 1985 and December 14, 1990 was exbitrary and capricious and,
as sudh, éialatipn of plaintiffs' due process rights, in that the
noratori\m had expired on July 1, 1985, Plaintiffs are entltled to
prevail on their § 1983 clams pectaining ¢o th;Ls issue, | ;¥
plamzirfs voum earch hava been entitled to septic pernits during thiz
‘tine peried, D‘.EQ is herehy ordered %o issug the pla:mmrs in this
action septic pe:mits, providing their lotas othm:.sa qualify for
such. '

6) The “1950 EQC Moraterium' is a valld exerciss of auﬁhnrity‘
By BOC, imacfar &5 the rogulalloa sepresents a temporary moratorium
on davelopment while efforts were to be mada ta implement ‘permazwe;nt
protection for the guality of water of Clear Iake. At soma point,
however, a lengthy moratorium or a moratorium that is indefinite in
duration operates as a de facto takings of the property affected, and
such takings me{ndate cemgensation ror the owners of the property
subject to .the mra.toritm Becausa the EQC and DEQ do not have
eminent doemain powers, 11: iz tha ruling af this court that should the
“1990 EQC Moratorium® not ba repealsd as of Octoher 15, 1996, it shall-
be. mvleld a.nd of no forze apd effect. Tha continued enforcement of
the moratorium thereafter will constitute a takings by EQC and DEQ of
all properties within tha Watershed affected therehy, for which
damagez will have to be paid. | ‘

So ORDERED, - - .

DATED this lgt-‘_dzy of July, 1%96.

3 - ORDER ‘ -;,\-'.
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tunt Office Box 0

Florence, Oregon 37438
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IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR LANE COUNTY

VINCEMT M. HOWARD, JR.; GORDOM
BRIAN HOWARD; MARCIA LEE SMITH;
and AARON U. JONES,

Case No. 156-92-022343

)
)
)
)
FPlaintif+s, )  AFFIDAVIT OF RICHARD NICHOLY
_ ) IN SUPPORT OF DEFENDANT 'S
vS. . } REPLY MEMORANDUM TO MOTION
) FOR SUMMARY JUDGMENT '
HECETA WATER DISTRICT, an }
)
)
)
}

Oregon municipal corporation,

. Defendant.

STATE OF OREGON )
) ss.
County of )
I, Richard J. Nichols, being first duly swarn say:
I am the manager of the municipal projects section of DEQ.
One. of my tasks in my last position with DEQ was to prepare a
staff report and a draft Oregon Administrative Rule relating to

Clear Lake watershed.

As part of that process, I 'dgvelaped a model to estimate

‘phéﬁphcrus loadings within the watershed. That model is based

onn arn ;ssumpticn that a septic tank 20 years of age will
contribute (.88 pounds of phosphorous lﬁading per year intoc Clear
Lake or Collard Lake. The model further assumes that a 40—year
old septic tank will contribute 1.76 pounds af phosphorus per

year to Clear Lake or Collard Lake. The model assumes that o

.10,000 square foot lot will contribute 0.11 pounds per year per

residence in storm water run—off into the waters of Collard Lake
or Clear Lake. The model assumes that lots larger than 10,000
square feet will contribute 0.28 pounds of phosphorous per year
AFFIDAVIT OF RICHARD NICHOLS IN SUPPORT OF DEFENDANT 'S REPLY

MEMORANDUM TO MOTION FOR SUMMARY JUDGMENT
Page 1
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in starm water run—aoff into the waters of Clear Lake and Collard
lLake. The model also assumes that phosphorous loads generated ir
the Collard Lake subdivisions will go into Collard Lake where
0.48 aof the locad will be assimilated. The reﬁaining 0.52 wils
mave on into Clear Lake. :

The maodel @akes no allowance for distance of houses situatec
from the edgero¥ Ciéar Lake or Collard Lake.

This medel results were used inrpfeparing staff reports
submitted to the Department of Environmental Guality relating to
the adoption of OAR 340-41-270. _

In 1985 a2 limnology study was conducted of Ciear Lake anc
Cailard Lake b? Lane County. In 1920, five vyears later, DEC
cgllected and analyzed water samples from Collard Lake and Clear
Lake. The DEG tests did not indicate any increase ,in ﬁhosphorus

levels in the two lakes betwee:/}ﬂa

M——%-_

NOTARY PUBLIC FOR OREGON

MY Commission Expires: ,E.Z.?.{ [ 25

. e
SUBSCRIBED AND SWORN TO BEFORE ME this /oﬁay of ArgusT .
1992. . n 1{ : ~ )

AFFIDAVIT OF RICHARD NICHOLS IN SUPPORT OF DEFENDANT'S REPLY
MEMORANDUM TO HMOTION FOR SUMMARY JUDGMENT
Page 2




Although the Department ballaves its proposed rules are
technically appropriate and have been legally processed,
anycne may petition the courts to review whatever action the

Comnission takes on them.

ISSUE: Rule amendments are only for the purpose of appeasing
large property owners around Clear Laka.

Department's Response: The proposed rules as revised should
provide direction to lLane County to develop a lake watershed -
management plan. The Department believes this is a ri:;t
step toward resolving the development issues in the

watershed. Whather or not the large property owners arcund
Clear lake are or will be appeased will depend upon the plan
provided by Lane cOunty.

JSSUE: One person stated that the proposed lake loadings are too
low and could be higher and still protect the lake. This person
recommended that the Clear Lake loading be set at 330 §#/year,

with half of the addltional allowaed load (330-218) be given to
new development.

Department's Response: A higher loading for Clear Lake may
still maintain the lake in an oligitrophic state (little
nourished). Oligitrophic lakes are very clear. The amount
of aquatic growth in a lake is proporticnal to the amount of
phosphorus in the lake water. An increase in phosphorus
will increase aquatic growth. At this time, the Department
has no social or economic justification pursuant to OAR 340-
41-026 to justify any increase in pollutant levels in the
lake and a corresponding, even if insignificant, reduction
in water quality. .

.ISSUE: Phoéphorus cannot travel through the ground for diétances
' greater than 500 feet. s .

E

Department's Response: The 500 feet hypothesis has not been
verified in any scientific journal provided to the
Department. The Department recognizes that soil can
effectively attenuate phosphorus levels. However,
relatively small amounts of phosphorus will cause
significant growth of algae in Clear Lake. Such growths
could significantly increase the cost to Heceta Water
District for providing water to its customers. Therefore,
the Department does not believe it is appropriate to assume
that a 500 foot set-back will totally eliminate the
discharge of phosphorus into the lake from a drainfield.

MW\WC7461 -(11/26/90) -8 -
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) United St Region 10 Alaska
Enwronmemal Protection 1200 Sixth Avenue " idaho
Agency Seattle WA 98101 Oregan

Washington
SEPA T
’ .

MAR 161992

Reply To
Attn Of: WD-139

Lydia R. Taylor, Administrator -
Water Quality Division

Oregon Department of Environmental Quality

811 SW Sixth Avenue

Portland, Oregon 97204-1390

Re: Approval of Total Maximum Daily Loads (TMDL)
- Dear Ms. Taylor: | B
I am pleased to approve the following TMDLs and associated
wasteload and load allocations submitted by your Department on
" August 12, 1991:
[ Yamhil) River basin - total'phosphérus
Phosphorus levels -have been e;tabliéhed to limit'algal
growth, achieve the state action levels for nuisance

aquatic growth, and achieve the state standard for pH.

| Bear Creek (RM 0 - 22.4) - biochemical oxygen demand,
ammonia nitrogen, and total phosphorus

Biochemical Oxygen Demand (BOD - 5-day), ammonia
nitrogen, and total phosphorus levels have been
established to achieve dissolved oxygen, pH, and
ammonia toxicity standards.

" Clear Lake near Florence'- tbtél phosphorus

Phosphorus levels have been establlshed to 11m1t algal
dgrowth. .

~We also note that you have submitted a preliminary TMDL for
the Pudding River and a draft TMDL for the Columbia Slough.
Following public review of these actions, incorporation of these
TMDLs into the state's Water Quality Management Plan, and
submittal of the completed TMDLs, the Environmental Protectlon
Agency will formally begin the review process.

APR. O & 1992
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To streamline the TMDL submittal process, we plan to work

- with the Department to develop guidance on what should be
included in a TMDL submittal package. Because the state's TMDL
submittal constitutes the major part of the administrative record
for our decision to approve or disapprove the TMDL, it is
critical that the package be complete. The Department already
provides most of the necessary documentation, and its innovative
format for presenting the TMDL information is a model for other
states. For Oregon, our main concern is providing uniformity in
TMDL submittals. This will help us quickly identify areas where
additional information may be necessary, and will speed our
review process. We will be in contact with your staff to develop
this guidance.

Sincerely,

Charles E. Findley
Director, Water Division

cc: Neil Muliane, ODEQ
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DEPARTMENT ¢
ENVIRONMEN" -
QUALITY

August 12, 1991

Regional Administrator

Seattle, WA 98101

Reﬁ TMDL Submittal Clear Lake

In accordance with 40 CFR 130.7(d) and section 303(d) of the
Clean Water Act (33 U.S.C. 1251 et. seq.), the Oregon
Department of Environmental submits for your review and
approval the TMDL and associated WLAs and LAs for Clear Lake

~as being established at a level necessary to meet the

applicable water quality standards for with consideration of -
seasonal-variation and a margin of safety. The’ TMDLS establish
levels for phosphorus to limit algal growth.

This TMDL was given public review (August l, 1990)  and .

71ncorporated by ‘thé Stately Environmental Quallty Comm15516h .
into the states Water Quality Management Plan. We are

attaching a copy of the staff reports which identify the
process for distributing preliminary allocations and
implementing the TMDL.

As you are aware the Department has adopted a phased process
for implementing the TMDLs and reviewing associated allocations
and management strategies. We are glad to see that the EPA
guidance for Water Quality Based decisions (April 1991)
contains a similar phased approach and feedback loops as used
in Oregon. We are currently are undertaking the review
process.

Slncerely,

s e Ty Lo

Administrator
Water Quality Division

SA\WCB\WC8818

811 SW Sixth Avenus
Portland, OR 97204-13¢
(503) 229-5696

DEQ-1 *




TMDL Number:
Page 1 of 5 Pages

TOTAL MAXTMIM DATLY LOAD

WATER QUALITY MANAGEMENT FLAN COMPONENT

Department, of Environmental Qualit
Sa:t‘?tnmt Sixth Averme, Po

rtland, OR 97204
Telephone: (503§ 229-5696

811

Clear Lake near Florence ' Basin: Mid Coast
Subbasin:
Cournty: Lane
SPECTAT, WATER QUALITY VAIUE APPLICARIE RUIES:
TO BE PROTECTED: ’
High clarity , QAR 340-41-270
' o : QAR 340-41-006

Total Fhosphate as Phosphorus
SCORCES QOVERED BY THIS TMDL:

Source Allocation

Number Type Source Description
001 IA Collard Iake
002 . LA = Clear Iake
003 WA ClearIa}cePomtSmrces o
004 Ia . Department Reserve Allocation and Background

_ - WATER MANACFMENT ACTTVITIES AND TMPTEMENTATTON

Until this T™MDL is modified, point source permits will be issued only if they
include limits camplying with the established waste locads. Nonpoint sources will
beadiressedﬂnuxghspemfmplansappmvedbythebeparhentp:mamtothe
requirements of QAR 340-41-270. All requirements, limitations, anc'l conditions
are set forth in the attached schedules as follows:
’ Page
Schedule A - Pollutant Discharge Limits not to be Exceeded... 2
Schedule .B = Minimm Monitoring and Reporting Requirements... - 4
Schedulec-cmpllancemrﬂltlonsarxisdledules.. ....... ceos 4
Schedule D -~ Special ConditionNS..ieecececscescasascane ceceaas 4-5 -




DL Nurber: .
Page 2 of 5 Pages

.SCHFIXIE A '

Pollutant Discharge 1imits not to be Exceeded
1. Pollutant Discharge Limitations not to be Exceeded After TMDL Issuance

(Limits based on existing conditions prlor to implementation of any further

controls) L A _
\.,-v_..v.h.' e, TN -tm—mm‘ P Y B I N P (e s
(pounds per year) o o
. Source Number Source iption ' Limitations

001 Collard Lake 123

002 Clear ILake 241

003 Clear lake Point Scurces 0.0

004 Department Reserve Allocatlon/}aadmarﬂ - 192

. (For Clear I_ake) :

a. The load allocation for Collard Iake is based 'upon a total phosphorus
concentration of 14.4 ug/l in the epilimnion and a Gilliom sensitivity
factor of 0.37 [2.205 x 14.4/0.37 = 86] ard adding to this the anticipated
futire loading fram the existing onrsite sewage disposal systems [86 +
(0.88 X 42) = 123]. This is based upcn 42 existing houses in the Collard
Lake subdivisions, 0.88#/yr. of additional phosphorus to be discharged by
“these systems, and that the Collard lake subdivisions are the only scurce of
phosphorus into Collard Iake.

b.. The locad limitation for Clear Iake is based upon a total phosphorus

concentration of 7.8 ug/l in the lake's epilimmion ard a sensitivity factor
of 0.079 [2.205 x 7.8/0.079 = 218] ard adding to this the anticipated
future lcading from the existing on-site sewage disposal systems in the
Collard Lake subdivisions and else where in the watershed [218 + (0.52 X 42
X 0.88) + (4 X 0.88) = 241. This is based on the assunptions in a. above
ad four existing houses elsewhere in the watershed each to add 0.88 #/yr.

" of phosphorus.

Department Reserve and Background total phosphorus is based upon subtracting
themlaﬂatedloadmgsmClearIakefzmmstJngdevelognentfrmzms

pouands per year.

The calculated load for Clear lake 1sbasedadd.mgtl'1econtr1butlon fram the
existing Collard Iake develcopment multiplied by 0.52 (Collard to Clear lake

- factor) tothatcorrt:rlbutadbyxl existing houses ‘located in the-watershed, -

but outside the subdivisions. Each of the 4 existing houses is assumed to
contribute 0.88 pounds per year of total phosphorus from an-site sewage
disposal systems and 0.28 pourds per year from storm rnunoff. The storm
rnunoff camponent assumes one acre of developed land associated with each
house ocutside the subdivisions and areal lcading rate of 30
kilograms/kmé/year for this residential develcpment.




TMDL Number: -
Page 3 of 5 Pages

The calaulated load from Collard Lake due to develcpment is based on the
assunption of 42 houses each contributing 0.88 pourds per year of total
phosphorus into Collard Iake from on-site sewage disposal systems and 0.11
pounds per year being contributed into the lake as a result of storm runeoff
fraom residential develcpment in the subdivisions. The runoff loading
assumes 1/4 acre developnentarﬁaso kllogx‘ams/]qnz/yearareal 1oad.mg rate.

- . - . FT s e .‘, . R L - ’--.-n.-' .
o PO T Y M T LA S
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Minimish Monitoring And Reporting Requiremerts
(unless othemseapprovedmmtu‘qbytheDeparment)

Ambient Momtorgg. A lake water quality monitoring program shall be operated to
evaluate the effectiveness of the TMDL and to guide develcopment of any additional

control strategies. The ambient monitoring program shall consist of two water
sample collections on two separate dates at least a month apart. The sample
collections shall occur between May 1 and September 30 and include a minimm of 6
water samples collected within the epilimnion of Clear ILake. The samples shall
be analyzed for pH, total phosphorus, dissolved ortho phosphorus, dalorophyll a,
NOg - + N03-n_'x.tmge.n, temperatlme and turb:.dlty : :

SCHEIXIE C

Compliance Conditions and Schedules

None

SCHEDJIE D

Special Corditions '

1. TUnless otherwise approved by the Camission, the total phosphorus maximm
anmial loading for the Clear Lake watershed shall be deemed exceeded if the
median concentration of total phosphorus from samples collected in the
epilimnicn between May 1 and September 30 exceed 9 micrograms per liter
during two consecutive years. [(241#/year/2.2054/kg) X 0.079 = 8.6 rounds
up to 9]

2. Ilane County or any other jurisdiction shall not issue permits allowing

~ connection of new development in the Clear Iake watershed to a sewerage
facility and the Department or its contract agent shall not issue on-site
sewage system construction installation permits or favorable site evaluation
reportsforon—sﬂesewagesystensmﬂmﬂaedearlakewatexshedmtﬂa '
" plan ‘is submitted to and approved by the Depdrtment showirig how total :
phosphorus loadings limitations required by OAR 340-41-270 will be achieved
and maintained. 'meplanshallnx:hﬁe,butmtbelmltedto the '

following:




HEREE e "Adopted ordmarx::es as necessary o car.r:y it the. pxw:.smns of the

TMDL Number: _
Page 4 of 5 Pages

a. Projected phosphorus loadings for existing develcopmernt and future
plarmed develcpment within the Clear Iake watershed. Technical bases
for the projections shall be cited. 'Iheplansha_]lin:lude_phos;imms
loadings from storm runoff during and after construction, on-site

: sewagedlsposalsystemsandotharmanagementactlvmlamthe
_watershed:trx:lui;rg butmtlm:.tedto, forest:ha.rvesb.ng

plan.

c.‘ Agreanents contractsarﬂcthermfomamcmasneededtoskmhcwaxﬂ
what ertity will effectively implement each prcv:.s:.on of the plan.

The plan required by cardition 2 of this Schedule shall address necessary
cantrols to reduce phosphorus loadings into Collard ILake to levels less than
60# per year. The Departiment may approve a plan with anmual loadings
greater than 60 # per year but only if the plan demonstrates that controls
necessary to achieve less than 60 # per year are unreascnable ard overly
huardensaome. . L

| If the plan required by conditidn 2 proposes that Clear Iake and/or Collard - -

12ke lcading limits be increased from levels established in Schedule A of
this document, the plan shall include the social and ecanamic Jjustification
for such increases as required by Oregon Administrative Ruile (QaR) 340-41-
026. The justification shall show the costs of achieving the loading .
limits established in Schedule A as well as the econcmic and social benefits
of increasing the loads. The Camission shall not approve any plan that
will not achieve a lake loading limit for Collard lake of 140 # or less of
phos;horusperyear The Comtission shall not approve any plan that will
not achieve a lake loading limit for Clear Iake of 251 # or less of

phr::sghr::ruspe.rye::l.r2

No construction of a sewerage facility to serve the Clear lake watershed or
a porticn thereof shall begin until or unless:

The-140 # per year phosphorus loading limitation for Collard Lake was chosen
on the basis of maintaining Collard Lake in a mesctrophic state. The
Department believes that 60 #/yr. are necessary to reach oligotrophy and 149
#/yr. would cause eutrophy. Ioading levels between 60#/yr. and 149 #/yr.
will keep Collard Iake in a mesctrophic state. To provide a safety factor,
the Department believes it prudent to allow only 90% of the difference in
anrual loading between oligotrophy and eutrophy. { 0.9 X (149 - 60) + 60 =
140]

- According to Gillicm's equations, & lake loading of 251 pounds per’ year °

would create a 9 ug/l phosphorus concentration in Clear Iake. The boundary
between oligotroghy and mesotrophy would be 10 ug/l. The fiqure of 9 ug/l
was choseén to provide a 10% safety factor to assure that the bamdary of
oligotrophy is not reached.
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(a) The facilities plan repart and engineering plans and specificationsv"
havebeenappmvedinwritirgbythenepartuent

(b) It is constructed and operated by a mmicipality with authonty for the
cperation and maintenance of sewerage facilities.

(c) Before construction starts, the mmicipality shall demonstrate that it

Doi has a reliable source of funding to assure proper constructicn,

ope.rat:.cn malrrt:e.name and replaoemem: of sewerage cantrol fac:.l:.ties.

6. No oan-s:.te sewage system constructlm {nstallation pemlts favorable s:l.te e

evaluation reports, or sanitary sewer comnection permits shall be issued -
mmltheplanrequedmsmeduleBoftlusdoc:mentformomtormgthe
- water quality of Clear Iake is submitted to and approved by the Department.
The plan shall include contracts or memorandhmms of agreement that assure
that the monitoring will be conducted in perpetnity.

7. Unless it is demonstrated that stormwater rnmoff treatment and control
systensaremtnecassarytomeetthetotalmax:mmammallcadlrglmts
for phosphorus, any off-site or on-site conmtrol facilities for stormwater

. qualltycontmlnecessarytoccmplymththlstotalmax:mmammallcad

© . limits shall be under the corrt:rol ofanwuc:.pallty -

MW\WC7462




. DEQ-44

Environmental Quality Comnmission

811 SW SIXTH AVENUE., PORTLAND. OR 97204 PHONE (503) 225-3696

REQUEST FOR EQC ACTION
Meeting Date:_ December 14, 1990
Agenda Item: K
Division: _Water Quality
Section: _Surface Water
SUBJECT:
Clear Lake (near Florence): Adoption of Proposed Rules
“Modifying OAR 340-41-270 Spec1al Pollc1es and Guldellnes for
the Mid Coast Basin. . .
’ PURPOSE: o ' e e

The rules, if adopted, would establish new loading
limitations and other requirements for protecting water
-gquality 1n Clear and Collard Lakes near Florence, Cregon.

ACTION REQUESTED:

. Work Session Discussion .
General Program Background T
_ Potential Strategy, Policy, or Rules
.- ___ Agenda Item ___ for Current Meeting
Other: (specify)

_ Authorize Ruleméking Hearing
¥ _ Adopt Rules . -

Proposed Rules . : Attachment _A_
Rulemaking Statements Attachment __
Fiscal and Econcomic Impact Statement Attachment __
Public Notice Attachment
Other: Attachment ____

_ Issue a Contested Case Order
—_ Approve a Stipulated Order
___ Enter an Order
Proposed Order Attachment




Meeting Date: December 14, 1390
Agenda Item: K
Page 2

Approve Department Recommendation

___ Variance Regquest Attachment ____
—__ Exception to Rule Attachment ___
—... Informational Report Attachment ___
— . Other: (specify) . Attachment __

DESCRIPTION OF REQUESTED ACTION:

The Commission is requested to adopt new rules for protecting
water quality in Clear and Collard Lakes. The proposed new
rules would establish a revised annual loading limitation for
Clear Lake and establish a limitation for Collard Lake (which
flows into Clear Lake). They would also prohibit new on-
site sewage disposal systems and connections to other
sewerage facilities in the Clear Lake watershed until Lane
County develops a lake watershed management plan consistent
with the lake loading limitations in the proposed rule.

AUTHORITY/NEED FOR ACTION:

Required by Statute: ' ‘Attachment
Enactment Date:

< |

Statutory Authority: _ORS 468.020,468.730,715 Attachment
Pursuant to Rule: Attachment
Pursuant to Federal Law/Rule: : Attachment
Other: ; - _ ,-Attachment

.. Time Constraints: owners of undeveloped property owhers
within the watershed are anxiocus to have the rules modified
because the current on~site sewage disposal system moratorium
is limiting their ability to utilize thelr property.

DEVEIOPMENTAL BACKGROUND:.

. Advisory Committee Report/Recommendation Attachment ____

_X  Hearing Officer's Report/Recommendations - Attachment _B
(Attached only to each Commission member's copy of this
report are a transcript of the verbal testimony and
coples of written testimony received by the Department.)

. Response to Testimony/Comments ; Attachment
. Prior EQC Agenda Items: (list)
Attachment _____
_X_ Other Related Reports/Rules/Statutes: . 1
(Rationale for Recommended Changes in Attachment _C_°
-Proposed Rules) . =
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Supplemental Background Information ‘ Attachment
£ . Map of Affected Area , Attachment _D

REGUIATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS:

Rules were adopted by the Commission in 1983 for the purpose
of protecting Clear Lake as an unfiltered drinking water
supply. At the time it was adopted, there was a concern
about the impact on lake water quality caused by additional
development within the exlisting subdivisions around Collard
Lake and the potential for more subdivisions being created
elsewhere in the Clear Lake watershed.

Although federal requirements will probably require water
supply filtration regardless of water gquality, the Department
believes it is prudent to prevent the discharges of nutrient
into the lake in order to control algal growths that would
cause turbidity and taste and odor problems. Even a small
increase in lake algae levels will require the water district
" to provide and operate more expensive filtration facilities.

When the existing rule for Clear Lake was adopted, it was
“anticipated that the local planning jurisdiction (Lane
County) would develop a management plan for the lake's
‘watershed, consistent with the adopted lake loading limits in
"the rule. A subsequent limnelogical study was done on the
lake by the county which showed that the lake loading limits
. should have been based on phosphorus instead of nitrate
nitrogen. 1In addition, a planning study was done to
determine the cost of installing conventional sewers for the
‘Collard lLake subdivisicns. The construction cost was
estimated to be about $970,000 which was believed to be too
expensive, and further efforts to sewer the subdivision were
dropped. Because of these reasons and because Lane County
may not have had the necessary expertise, the lake leading
limit has never been translated into a lake watershed
management plan.

The existing rules have prevented people from developing
their properties within the watershed. Although some of the
development problems could have been relieved by the
construction of a sewerage facility, one has not been built.
At least some of the existing homeowners in the watershed are
content with no sewers and are not very interested in helping
to pay for a sewer that will only increase development within
the watershed. People who own larger propertles in the
watershed would probably have difficulty accessing a sewer if
one were constructed, however.
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PROGRAM CONSIDERATIONS:

Oregon Revised Statute (ORS 468.715) declares it to be the
public policy of the state to protect, maintain and improve
the quality of the waters of the state for public water
supplies. = This statute also declares it to be public policy
to provide for the prevention, abatement and control of new
or existing water pollution. Oregon Administrative Rule
(OAR) 340-41-026 states that existing high quality waters
which exceed those levels necessary to support propagation of
fish, shellfish, and wildlife and recreation in and on the
water shall be maintained and protected unless the
Environmental Quality Commission chooses to lower water
quality for necessary and justifiable economic or social
development.

(Note: Oligotrophic lakes have low algal productivity and are
highly suitable for all uses. Mesotrophic lakes have
moderate algal growth, but are generally compatible with
recreational uses. Eutrophic lakes have high algal
production and the suitability for most recreation uses is
impaired). .

Clear Lake currently is considered in an oligotrophic lake
which means that its waters are very clear and contain very
little nutrients to support biological growth. As their
septic tank systems age, existing houses in the watershed
will probably cause some increased phosphorus loadings into
Clear Lake. The Department predicts that Clear Lake will
remain oligotrophic, however. Increased development would
increase phosphorus loads into Clear Lake and, without
controls, could cause Clear Lake to become mesotrophic or
even eutrophic depending on the quantity of phosphorus that
results, -

Collard Lake contains higher concentrations of phosphorus and
is mesotrophic. The Department believes Collard lLake is
mesotrophic because of the phophorus loadings from the on-
site sewage systems in the subdivisions surrounding Collard
Lake. If the existing houses in these subdivisions were to
remain on on-site systems, the Department believes phosphorus
levels in Collard lake will increase. The Department
believes that the effectiveness of on-site sewage disposal
systems serving present development will decrease as.they
age. The increased phosphorus levels should not cause
Collard Lake to move from mesotrophy to eutrophy, however.
Increased development around Collard Lake, without controls,
could cause the lake to become eutrophic.
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT:

1.

Do not adopt modify existing rules which now prohibit new on-
site sewage disposal systems and that specify an annual
nltrate-nltrogen lake loading limitation.

Modify the existing rules to specify an annual lake loading
limitations for Clear and Collard Lakes based on phosphorus.
The limitations would be set at levels projected to
eventually occur as a result of existing development only.

Modify the existing rules to allow'a very limited increase in
phosphorus levels in Clear Lake and a limited number of new
on-~site sewage disposal systems. This alternative would
allow some limited, new development. :

Modify the existing rules to require that sewage from the
Collard Lake subdivisions within the Clear Lake be collected,
treated and disposed of outside the watershed. Phosphorus
reductions would be placed in the Department's reserve and
not allocated to new development.

Modlfy the rules so that they-

a. - Have a loadlng llmltatlon for total phosphorus for Clear
‘Lake based on phosphorus levels progected to occur as a
- .result of existing development;
b. Include a phosphorus loading llmltatlon for Cellard Lake
- based on phosphorus levels projected to occur as a
result of existing development;

c. Require a plan for managing the lake watershed before

" "any connections are made to sewers and before any new
on-site sewage disposal systems are installed. The plan
would assure that allowed land uses in the watershed are
consistent with proposed lake loading limitations. The
-plan also must address lake loading limitations that
would be necessary to improve Collard Lake to an
oligotrophic state. The Department could not approve a
plan with lake loading limits less than that necessary
to bring Collard Lake to oligotrophic state unless it
found the plan to be unreasonable and overly :
burdensome.

d. No increases in phosphorus locadings would be allowed
unless approved by the Commission pursuant to CAR 340-
41-026 which requires social and economic justification.
The proposed rule also establishes upper limits for
phosphorus loadings for Clear and Collard Lakes above
which the Commission could not allow.
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DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATTONALE:

The Department recommends alternative five for the following
reasons:

" 1.

Clear lLake has been determined to be phosphorus limited
not nitrogen limited. The Department believes
phosphorus is a much better parameter for controlling
algal growth because limiting nitrogen, in itself, may
not limit algal growth. Most nitrogen contamination
caused by human development, however, also has
assoclated total phosphorus. Consequently, the
restrictions on development that is caused by the
nitrate-nitrogen limitation would probably also
effectively limit phosphorus contamination. The current
nitrate-nitrogen limitation is very much more
restrictive than the proposed phosphorus limit at least
as it relates to the use of on-site sewage disposal
systems. - A o

A phosphorus loading limit should he established so that
Collard Lake is assured of remaining in a mesotrophic
state. ' ,

The Department recognizes that the proposed lake loading
limitations for Clear and Collard Lake and the on-site
sewage disposal moratorium will continue to severely
restrict the ability of property owners to develop their
properties. In order to protect the high quality water
in these lakes, however, the limitations should not be
increased and the moratorium should not be lifted until
a watershed management plan has been developed and
approved that adequately controls phosphorus loadings
into the lakes. The Department also believes that the
plan should, at least, consider what controls would be
necessary to bring Collard Lake back to an oligotrophic
state. If such controls are found unreasonable,
however, the Department would be able to approve a
watershed plan with higher loadings that still maintains
Collard Lake in a mesotrophic state.

The Department does believe that some very limited
increases in phosphorus levels in Clear Lake could be
acceptable and still maintain the lake's high quality
water. The Commission's rule (OAR 340-41-026), however,
require that lowering of existing high quality water
shall only be allowed if economically and socially
justified. At this point, the Department has no
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information from the local land use agency {(Lane County)
that would provide such justification. The Department
believes it is appropriate to establish maximum lake
loading limits above which the Commission would not
consider. The proposed lake loading limits proposed as
upper limits would provide a 10% safety factor and would
assure that Clear Lake remains oligotrophic and Collard
Lake remains mesotrophic.

'éONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISIATIVE

POLICY:

The proposed rule is consistent with the agency and
legislative policy of preventing polluticon. The propoesed
rule establishes lake loading limits for the protection of
water quality, but the burden of developing the lake
management plan (i.e. land use) to be consistent with the
loading limitations, remains with local government.

ISSUES FOR COMMISSION TO RESOLVE:

1.

‘Should the proposed rule establish loading limitations for
Clear and Collard Lake based upon projected future loadings
from existing development?

-Should the on-site sewagé disposal system construction

moratorium be maintained until a watershed management plan is
developed and approved by the Commission?

Should the watershed plan need to consider alternatives to
reduce loadings to Collard Lake that could allow the lake to
return to an oligotrophic state?

Should the proposed rule establish upper loading limitations
using a 10% safety factor that assure Clear Lake of remaining
oligotrophic and Collard lake of remaining mesotrophic?
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INTENDED FOIIOWUP ACTIONS:

The Department plans to provide technical assistance as
resources allow to help Lane county prepare and submit an
approvable watershed management plan. If the watershed
management plan submitted by the County requests a lake
-loading increase, the Department will return to the
Commission with a request to modify the rules. If the
Department does not believe a load increase is justified, it
will recommend that the Commission not authorize rule-making
to allow such an increase.

Approved: < /é¢77 Lt o
 Section: %—f/“ /%%%c4
Division: :%%Lagﬁ;zxg;g,jZEEZL;a;AJ
Director: . /jggLLSL &lénﬁdAJh::

Report Prepared By: Dick Nichols

Phone: 229~5323

Date Prepared: November 28, 1990

(Nichols:crw)
(MW\WC7463)
(11/26/90)




Attachment a

OREGON ADMINISTRATIVE RULES
340-41-270
NOTE:

The underlined portions of text represent proposed
additions made to the rules,

The fbracketed] portions of text represent proposed
deletions made to the rules.

The portions of the text which are mmderlined and [braecketed]
in bold italics are additions and deletions to the draft rules made

in response to public comment.

SPECIAL POLICIES AND GUIDELINES

340-41-270

In order to preserve the existing high quality water in Clear Lake north of
Florence for use as afn-unfiltered] public water supply source requiring
only minimal filtration, it is the policy of the Envirommental Quality

Commission to protect the Clear Lake watershed Including both surface and
groundwaters, from existing and potential contamlnatlon sources Eby} with

the following requirements: -

Fel) Prehxbl&rng-new-wasEe-dxsehafges -into - Ehe—}akes--sereams--or

€2

€3)

" utilizing -state -of -the -art -best -management -practices-to -minimize

1)

,“groundwaEeE-WIEhkn-Ehe-waEexshed-

EsEabLishing-a-managemenswgeal-oﬁ -limizing -the -curulative -total
quantity-of -NO3-N-discharged -to -the -watershed -of -a -maximum -0 £ -170
pounds -NO3-N -per -year -from -man-controkled -sources ; -ineluding -but
not -kimited -to -Gn-Site -Sewage -Disposal -systems; -managed -forest
areas;-residenttal -areas -and -public -facilities:

Requiring -that -land -and -animal -management -activities -be -conducted

nutkient; -suspended -solids -o¥ -other -pollutants Erom-eonEamknaexng
Ehe-ground-and-surfaee-waEeEs } =

(2

The total Qh0§ghgrus maximum annual loadigg discbarged into Clear

ke sha exceed f285 41 pounds ear om_a sources

The total phosphorus maximum annual loading for the Clear Lake

watershed shall be deemed exceeded if:

{a) The median concentration of total phosphorus from samples

te e e on _betwe a eptember 3
exceed f9:5] 9 micrograms per liter during two consecutive
years, and .
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Ffb) The-median-eoncentration -of -ehlorophyll-a-from-samples
callected-in-the -epilimnion-between -May-1-and -SepEember -10
exceed-2:75 -micoprams -per-liter -during -two -cendecutive
yea¥s---Ghlerophyll -a-shall -be -deternined -by -the -Fluorometrie
methed -a9 -apecified -on-pages -1G-34 -0f ~the -1 2th -Rditien-of
Standard Hgthods -for-the -Examination-of -Water-and -Wastewakter;

989--—6@1 getion-of -3 les -for -ehleroeph -2 -ghall -be

-to -the -methods -deseribed -in-A -Nanual -of -Sea -Water

Analtyses;-Bulletin-125;-2nd -Bditlon; -Fisherts -Beseareh -Board
of -Ganada; -ppr-187-283 3 .

3y _¢f rhe rotal phosphorus loading of E265] 241 vounds .per vear
gspecified in section (1) of this rule. fif-sewers-are-installed-in
the -Gollard -Lake -subdivisions  -234] 192 pounds per vear shall be
considered current background and Department reserve and shall wot
be available to other sources, [If sewers are not installed, the
Department’'s reserve shall be 224 pounds per year.]

{4) [After implementation of the plans and requirements of sections .
(5}, (6), and (7) or (8) of this rule.] ft] The total phosphorus
maximun anmual loading discharged Lnto Collard Lake shall not
exceed £67] 123 pounds per year,

(5) ELane-Gbunéx-er-anz-oeheg-furisdiesian—shall-neE-issue~ﬂerg;§§'
allowing -commeetion -of -new-development -in-the-Glear -Lake -watershed
Eo-a-gewgrage-facility-until-a-plap-is-gubmitted-to -and -approved
by-the -Department -showing -how-tatal -phogphorus -leadings
limitations -required -By-this-rule-will -be-achieved -and -maintained--
The-plan-shall -address -total -phosphaorus -associated -with-erosion

ue -to -consEruction -ag -well -ag -that -due -te -existing -and -new

develepment: - -Fhe -plan-ghall -inelude -ordinsnces -a9 -necessary-to

effectively-implement -the-plan:] Lane County or any_ather
jurisdiction shall not issue permits allowing connection of
development in the Clear lake watershed to a sewerage facility and
the Department or its contract agent shall not issue on-site
sewage system construction-installation permits or favorable site

evaluation reports for on-.site sewage systems within the Clear

Lake watershed uptil a plan is submitted to and spproved by the
Department showing how total phosphorus loadings limitations

equired by O 40~41-270 will be achieved and maintained. The
1 shall include, but not bhe limited to, the following:

Projected phopho loadings for existing development and

futura pl ed development within the Clear lLake watershed.
Technical bases for the projections sha be cired. e plan

shall include phosphorus loadings from storm runoff during
and after construction, on-site sewage disposal systems and
other management activities in the watershed includipng. but
‘pot limited to, forest harvesting,

b) Adopted ordinances as necessary to carry out the provisjon

of the plan,
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{c) Agreements, contracts and other information as needed_to show
ow _and what enti will effectively implement each provision

of the plan.

The -Bepartment -or -its -contrack -agent -ghall -not-iggue -op-site

gewage-9yg tem-congtruction-ingtallation -permits -ox -favorable-gite
evaluation -reports -for-on-site-gewage-9ydtems -£G ~-gerve -prOperty
within-the -Glear-Lake -waterghed -until -a2-plan-i9 -submisteed-to-and
approved -by -the -Bepartpent -gBowing -how -total -phesphorus -Isadings
limitationg -required -by-thig-rule-will-be-achieved-and -maintained--
The-plan -ghall -address -total -phosphorud -aggeeiated -with-erosion
due-to-construction-as-well .ag-that -due-to-existing -and -new
development - --Ft-ghall-alsoe -addregs -Forest -harvesting -getivities -
The-plan-ghall -inelude -ordinaneed; -eagementy ; -and for -econtraety -as
appropriate -and -pecesgary -to-effectively-implement -the-plan:] The
plan required by section 5 of this rule shall address necessary
controls to reduce phosphorus loadings into Collard Lake to levels
less than 60 pounds per year. The Department may approve a plan
with annual loadings greater tham 60 pounds per year, but only if
the plan demonstrates that controls necessary to achieve less than

_ 60 pounds per year are unreasonable and overly bu;densome.
(7) If the‘glanlfeggired'bz section 5 of this rﬁle ﬁrogogg; that Clear

Lake and/or Collard lLake loading limits be increased from levels
egtablished in section 1 and/or section 4 of this rufe, the plan
shall include the social and economic justification for such -
increases as required by Oregon Administrative Rule {OAR) 340-41-
026. The justification shall show the cogts of achieving the
loading limits established in this rule as well as the economic
and sociagl benefits of increasipg the loads. The Commission shall
not approve any plan that will not achieve a lake loading ljimit

for Collard Lake of 140 pounds or less of phosphorus per year. -
The Commission shall not approve any plan that will not achieve a

lake loading limit for Clear Lake of 251 pounds or less of
phosphorus per year.

EEZ) (3) [By -Qetober-1:-1993 . -all -gewage -generated -within -the-Callard -Lake

subdivigionsg -shall -be-eollected; -trested -and -disposed -acecording -to
a-gewerape-fgeilitieg-plan-report-gubmitted -to -Ehe -Department -by

Qetober-1.-1991-]1 No _construction of Fehe] a sewerage facility

to serve the Clear Lake watershed or a portion thereof shall begin
until or unless:

{a) ibe facilities plan report and engineering plans and

ecifications have been a oved in writing by the

Department.
(b)Y It is constructed and operated by a municipality with

authority for the operation and maintenance of sewerage

fgcilities .
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{c) Before construction starﬁs, the responsible municipality

shall demonstrate that 1t has a reliable source of funding to
assure proper constructlion, operation, maintenance, and

replacement of the required sewerage facilities,

f££8) The -Bepartment -may-grant-exception-to-seetion-¢£7)-of-this-rule;
if;-by-Getober-1.-1991 . .an-alternative-plan-ig-submitted -to -and
approved -By -the -Department -which: -when -implemented; -will -achieve
the -annual -phosphorusg - loading -1imie -for -Gollard -Lake -required -by
gection-£4) -of -thig-rule-]

{9 No on-gite sewage system construction-installation permits,

favorable site evaluation reports, or sanitary sewer connection
ermits shall be issued until a plan for monitoring the water

gquality of Clear lake is submitted to_and approved by the
Department:, he plan shall include contracts or memorandums of
agreement that assure that the monitoring will be condugted.

(10 Unless it is demonstrated that stormwater runoff treatment and
control systems are not necessary to meet the total maximum
annual loading for total phosphorus, anvy off-site or on-site
control facilities for stormwater gquality control necessary to
comply with this rule shall be under the control of a
municipality. - - R . -

Unless -otherwise-a -the -Department ; -a
munieipality-shall -be-regpongible-for-all -sewerage-faeilities
ineluding -on-gite -gewage-dispogal -gy3tems -eonstructed -in -the
Glear-Lake -watershed -after-December-1:-198% -

Stat. Auth.: ORS Ch. 454 & 468
Hist.: DEQ 3-1983, f. & ef. 4-18-83
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Attachment B

HEARING SUMMARY

Clear Lake (near Florence): Proposed Rules Modifying OAR
340-41-270 Special Policies and Guidelines for the Mid Coast
Basin and OAR 340-71-460(7) Moratorium Areas for On-Site
Sewage Disposal Systems.

On August 22, 1990, the Department held a hearing concerning
rules for protection of Clear Lake. The hearing was held.in
Florence, Oregon at the Siuslaw High School Auditorium, Lecture
Room A. Approximately, 50 people attended the hearing:; 15 people
provided oral testimony; the Department received over 50 separate
written comments.

Due to the controversial nature of the Clear Lake issue, the
Department has transcribed the oral testimony received at the
August 22, 1990 hearing. It will be provided to the
Environmental Quality Commission as part of the Department's
report. In addition, the Commission will also be provided copies
of all written testimony that has been received. Individuals who
wish to obtain copies of either the transcription of the oral
testimony or the written testimony may contact Mr. Dick Nichols
in the Department's Portland office. Due to the volume of paper
contained in the oral and written record, the Department
recommends that you only request coples of the record if you
serlously need then. :

The Clear Lake issue is a mixture of water quality protection and
land use. The statutory authority of the Environmental Quality
Commission and the Department is limited to water quality
protection. Land use requirements are under the authority of
local government. Land use, of course, can affect water quality
.and it is, therefore, difficult to completely separate the two
issues when considering the protectlon of Clear Lake water
_quallty. -

Ideally, the Commission, through its administrative rules, will
establish water quality requirements. Land use will then be
nanaged through the comprehensive land use plans to assure that
water quality requirements of the Commission are met.

In April, 1983, a construction moratorium for on-site sewage
disposal systems was established within the Clear Lake watershed.
In addition, a nitrate nitrogen loading limit was established for
the watershed. Contrary to the Department's expectations, a
local watershed or land use plan was never developed to conform
to the moratorium or lake loading limit. Not surprisingly,
owners of undeveloped property within the watershed have been
frustrated because of the lack of land use plan that would allow
them to use their property as they originally anticipated.
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In April 1989, the Siuslaw Scoil and Water Conservation District,
at the request of Lane County, established a Coordinated Resource
Management Process (CRMP)} in order to develop an acceptable
watershed management plan. The group of affected parties that
were enlisted to serve in the process not only have advised the
Department in the development of its proposed rules, but is also
serving to advise local government on possible c¢hanges to local
land use requirements relative to the lake. As a result, the
Department's proposed rules for hearing, in part, contained
requirements that anticipated the CRMP's direction relative to
land use. Since then, the CRMP has fallen behind the
Department's process and may not follow through with its
recommendation on land use as originally anticipated.

2 considerable amount of the testimony received concerning the
proposed rules on Clear Lake centered upon allowable land use.
In summarizing the hearing, the Department has not incorporated
comments relative to land use that are not relevant to the water
quality issues within the proposed rules. The Department
believes this is proper and appropriate, but has provided the
Commission with the actual testlmony for its lnformatlon if the
Commission members daslre to review it. g

The folloW1ng is the Department's summary and response to the
hearing testimony. Each issue is stated brlefly followed by the
Department's response to the issue. .

ISSUE: The on-site sewage disposal system moratorium was
originally supported because it was thought to be a short term
problem that would be fixed. It has dragged on way longer than
it was represented in 1983, when it was adopted. This delay has
placed a great financial burden upon many people who have not
been able to develop their property or sell it.

Department's Respense: The Department originally expected
that the development issues would be resolved through a
watershed management plan developed and implemented by Lane
County, the jurisdiction that is responsible for land use
matters in the watershed. For various reasons, this has not
occurred, The delay is regrettable, but had no moratorium
been put in place, it is likely that further, extensive
development would have cccurred in the watershed. Such
development would probably have significantly and
1rrever51bly degraded Clear Lake Water quallty.

There is nothing that can be done about past delays. The

Department believes that these proposed rules will provide

direction for Lane County to more quickly resolve the land
- use issues in the watershed. _

ISSUE: The Department should postpone EQC actlon until CRMP
commlttee completes its work.
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Department Response: The Department believes that there is
only one advantage to postponing action. Postponement would
allow the Commission to consider a proposed increase in lake
loadings over current levels should Lane County conclude
that one is needed. At this point, it is not obvious that
an increase is needed. If an increase in loading is
ultimately requested, the Commission would have to revisit
the matter, through the hearing process, at a later date.
This would potentially cause further delay for people owning
undeveloped property. By proceeding to rule adoption at
this time, however, the Environmental Quality Commission can
provide direction about how the watershed management plan
should be developed and implemented. The Department
believes that Commission action at this time will provide
useful direction and, therefore, recommends that the
proposed rules, as amended pursuant to the hearing, be

-adopted.

ISSUE: Lane County was concerned about being required by the
proposed rules to do various things in Clear Lake watershed when
it does not have authorlty or mcney to do them.

'Department's Response: The Department belleves that most of
. the issues within the rule that impact Lane County are

within its authority and should be within its financial
capabilities. The Department agrees that the county
probably does not have the authority to mandate or the
resources to construct a sewer system in any part of the

. Clear Lake watershed nor does the county have the authority

to unilaterally form a sanitary district to build and
operate a sewerage facility. This may preclude the county -
from considering sanitary.sewers as a component of its Clear
Lake watershed plan unless or until it can obtaln statutory
authority through legislative action. -

Lake water quality monitoring is another issue which may not
be within Lane County's resources. The Department is
hopeful that Heceta Water District or a sanitary district,

+if formed, can finance and implement lake water quality

monitoring. The Department believes monitoring is vital to
properly managing water quality in the watershed.

ISSUE: Development should be precluded from the Clear Lake
- watershed. Property should be bought out to eliminate further
water quality degradation. DEQ should support a buyout.

Department's Response: The Department agrees that a buyout
of all property within the watershed would provide the
ultimate protection of Clear Lake water quality. The rule
as proposed would allow a buyout to occur. The extent and
type of development in the watershed is a local land use
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matter provided that controls are implemented to limit
phosphorus discharges into Clear and Collard Lakes to those
prescribed by the rules of the Environmental Quality
Commission.

ISSUE: Sewers are only being proposed for Collard Lake
subdivision in order to allow some new septic tanks around Clear
Lake. This won't protect the lake. No increased density of
development should be allowed.

Department's Response: The proposed rules have been changed.
and do not require a sewer for the Collard Lake
subdivisions. This was done because the Department believes
that the decision for sewers is a land use decision and
should only be required if proposed new development would
require such. The Department believes that, if the existing
septic tanks remain, Collard Lake will eventually degrade
further, but will not impair existing beneficial uses of the
lake or v1olate water quality standards.

The Department does not condone further degradatlon of
Collard or Clear Lake and will recommend that the existing
on-site sewage disposal moratorium be maintained until an
acceptable lake watershed management plan has been developed
and approved. In addition, the Department is recommending
that the proposed rules also require the plan to address
reducing phosphorus levels in Collard Lake so that it
improves to an oligotrophic state. S -

The Department recognizes that sewers, in themselves, w111
not provide sufficient water quallty protection if
development densities are high. With high density
development, the watershed management plan proposed by these
rules would have to address nonpoint source loadings into
the lakes.

ISSUE: Some people suggested that they would like an alternative
to the requirement in the rules that requires sewers to Collard
Lake subdivision. Some people were concerned that sewers do not
address nonpoint source pcllution; and that there is the
potential for upsets with a sewer system causing spills into the
lakes.

Department's Response: As. stated above, the proposed rules
have been changed and do not require sewers for the Collard
Lake subdivisions. In addition, also as stated above, the
Department recognizes that sewers do not address nonpoint
source pollution. The Department recognizes that a sewer
system would increase the risk of breakdowns and spills.
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The Department believes that a sewer system, if part of the
watershed plan proposed by Lane County, c¢an be designed,
constructed, and operated with sufficient redundant features
(pumps and auxiliary power, for example) and alarms to reduce
this risk to an acceptable level.

ISSUE: No increase in pollutants into Clear Lake should be
allowed. The Environmental Quality Commission cannoct allow
further degradation of Clear Lake because of ORS 468.715 which
requires the Department to prevent new pollution. OAR 340-41-026
is inconsistent with statute because it allows the Commission to
lower water quality. ~ . '

Department's Response: The Department believes that one
definition of pollution of water is that designated
beneficial uses of the water are being impaired. The
Department does not believe that ORS 468.715 precludes the
Commission from allowing limited water quality degradation
provided that highest and best control technology is used
and the degradation that is allowed will not impair
recognized beneficial uses. OAR 340-41-026 is consistent
with this view because it specifically states that the
Environmental Quality Commission may lower water quality
provided beneficial uses are not impaired.

OAR 340-41-026 does require that the Commission not lower
~existing high quality water unless it shows social and
- economic benefit. At this time, the Department has not been
__ provided with information that would provide social and
" eceonomic justification for allowing water quality to be
lowered. Consequently, the proposed rules have been changed
from those that went to hearlng The rules as currently
. proposed would not allow increased phosphorus loadings over
“"that projected to exist with current development.

ISSUE: Sewers are necessary for Collard Lake subdivisions to
reduce existing discharges via septic tanks into the lakes.

Department's Response: The Department believes that
eventually the existing septic tank systems around Collard
Lake will measurably degrade the water quality in Collard
Lake. The phosphorus levels in Clear Lake would also
increase slightly. Sewers are one means for controlling
phosphorus from these on-site sewage disposal systems; there
are other alternatives that may alsc be viable.

ISSUE: One person supported the DEQ approach because it

eliminates pollutants from Collard Lake subdivisions and allows
use of undevelopable property which cannot now occur,
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Department's Response: Because the Department is proposing
to not allow any increased phosphorus loadings in Clear
Lake, the ability for people to further develop their
property will be much more restricted than under the rules
that went to hearing. The extent and nature of future
development will depend upon the watershed management plan
proposed by Lane County.

ISSUES: One person stated that they supported changing lake
limits to phosphorus from nitrate.

Department's Response: The Department believes that
controlling phosphorus is the best mechanism to control
nuisance growths in Clear and Collard Lake. The Department
wishes to point out that limiting phosphorus to existing
loadings may not preclude some increases in other pollutant
parameters that may be included with sewage and stormwater.
The Department believes, however, that these other
pollutants will be adequately controlled so as to not
significantly affect water quality. _

ISSUE: Phoéphorus loadlhgs reduced by sewering or otherwise
should be placed in a reserve and not glVen to others to allow

development.

Department's Response: The proposed rules have been revised
such that sewers are not required. Consequently, the issue
of placing phosphorus loadings reductions in the reserve
does not need to be addressed in the rule. The proposed
watershed management plan prepared by Lane County may call
for phosphorus reductions that are based upon calculated,
theoretical projections that will take a period of time to
be realized. The Department believes that until such time
as the reductions can be measured and verified through lake
monitoring, they should be placed in the Department's
reserve. This decision will be considered by the Department
as part of the review and approval of the watershed
management plan. _

ISSUE: Many people who have undeveloped property in the
watershed would like either to be able to develop their property
or be bought out. '

Department's Response: This is really a land use issue, but
the Department wishes to point out that the proposed ‘rules
will allow either of these options to occur. Which option
will depend upon the action of the local land use .
jurisdiction which is Lane County.
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ISSUE: Some people felt that existing development in the
watershed is not the problem, and they shouldn't have to pay to
solve it.

Department's Response: The Department believes that
existing development contributes pollutants into Collard and
Clear Lake. At this time, the contribution has not
significantly degraded either lake, but, over time,
degradation will increase. The Department believes that it
is the policy of the State of Oregon that the people who
contribute pollutants to public waters are those that are
responsible for paying to control it within the requirements
of the rules of the Commission. These proposed rules do not
‘delineate who should pay for whatever control measures are
undertaken within the watershed. Such delineation is
outside the scope of the proposed rules.

ISSUE: ©One person is concerned that Mr. Dick Nichols should not
have served as the hearings ocfficer because he has also served as
the Department's representative on the CRMP committee. As a
result, he has a bias. '

Department's Response: The Commission has been given a
direct transcript of the tape recording of the hearing and
has been given copies of the written testimony received by
the Department. This should allow the Commission to review
testimony without bias. In addition, the EQC report and
associated addenda, although drafted by Mr. Nichols, have
been reviewed by several staff members within the Department
to eliminate the basis of this concern.

ISSUE: One person felt that developed lot owners and undeveloped
lot owners should be treated equally.

Department's Response: Equity will be dependent upon the
perspective of the affected party. Consequently, the
Commission cannot expect everyone inveolved with Clear Lake
to be satisfied that they have been treated equitably in the
propesed rules. The Department has tried to address the
issues as equitably as possible, but believes that some
affected people will not see it as such.

ISSUE: Some people felt that there should be no new septic tanks
in the watershed. One testifier indicated a willingness to use
legal means to overturn a EQC decision to allow septic tanks.

Department's Response: The Department has recommended that
the construction moratorium on on-site sewage disposal
systems be left in place until a watershed management plan
has been developed and approved. If the plan shows that
additicnal on-site systems can be accommodated with the lake
loading limits, the moratorium can be revised.
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Although the Department believes its proposed rules are
technically appropriate and have been legally processed,
anyone may petition the courts to review whatever action the
Commission takes on them.

ISSUE: Rule amendments are only for the purpose of appeasing
large property owners around Clear Lake.

Department's Response: The proposed rules as revised should
provide direction to Lane County to develop a lake watershed
management plan. The Department believes this is a first
step toward resolving the development issues in the-
watershed. Whether or not the large property owners around
Clear Lake are or will be appeased will depend upon the plan
provided by Lane County.

ISSUE: One personrstated that the proposed lake loadings are too
low and could be higher and still protect the lake. This person
recommended that the Clear Lake locading be set at 330 #/year,
with half of the additional allowed load (330-218) be given to
new development. o o - T T . T

Department's Response. A higher loading for Clear Lake may
still maintain the lake in an oligitrophic state (little
nourished). Oligitrophic lakes are very clear. The amount

" of aquatic growth in a lake is proportional to the amount of

- phosphorus in the lake water. . An increase in phosphorus ,

- will increase aquatic growth. At this time, the Department
has no social or econcmic juStlflcatlon pursuant to OAR 340~
41-026 to Jjustify any increase in pollutant levels in the
'1ake and .a corresponding, even if insignificant, reductlon
1n water qualltY':fﬁﬁ/ﬂﬁf“‘T”f” :,'t' R D2 xr.

R

ISSUE. Phosphorus cannot travel through the ground for dlstances
greater than 500 feet.v,, e e e

Department. The Department ‘recognizes’ that 5011 can’
:‘effectlvely attenuate phosphorus levels. - However, 7
: relatlvely small amounts of phosphorus will cause .
".’significant growth of algae in Clear Lake. Such growths
could significantly increase. the cost to Heceta Water - o
District for providing water to its ‘customers.-. Therefore,;
the Department does not believe it is-appropriate to assume
that a 500 foot set-back w111 totally el;mlnate the




As part of the watershed management plan required by the
proposed rule, Lane County could include scientific
information about phosphorus attenuation in the soil. This
information would be used to support the controls proposed to
limiting phosphorus loading into the lakes.

ISSUE: One perscon suggested that a definition for the Collard
Lake subdivisions should be included in the proposed rules.

Department's Response: The proposed rules, as derived, make
no reference to the Collard Lake subdivisions and as a
result, no specific deflnltlon is needed. ‘

ISSUE: Storm water controls should only be a consideration for
" Collard Lake lots. ,

Department's Response: The Department believes that
stormwater quality controls will probably be necessary for
any new development in the watershed if existing loading
limits for Clear Lake are to be maintained. The need,
however, will be addressed and defined, if necessary in the
watershed management plan. r

ISSUE The proposed rules should allow septic tanks where it is
infeasible to locate them ocutside the watershad. :

Department's Response: The need for additional septic tank
systems should be demonstrated in the watershed management
plan. The watershed plan provides the only means for
considering the additional phosphorus discharges caused by
the additional septic tank systems in relation to overall
lake loadings. :

ISSUE: Some people had concerns about alum septlc tank systems
working effectively. -

Department's Response: As background, the Department has
found a technical paper that describes a system for adding
alum to septic tank systems. The alum combines with the
phosphorus and produces a sludge which settles to the bottom
of the septic tank. 1In an experimental septic tank system,
phosphorus concentrations were found to be reduced by over
95% through the septic tank. The Department was unable to
verify whether any of these systems were ever put into '
regular use.
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The Department shares the concern of this comment, but
believes that it is an option that should not be discarded.
The Department believes such a system could be pilot tested
in the Clear Lake Watershed under the control of a sanitary
district or other municipality. A district (or municipality)
is needed to assure that the systems are operated and
maintained. If the pilot studies are shown not to work
effectively, a sewer or other alternative would have to be
implemented to reduce phosphorus loads from the Collard Lake
subdivisions.

ISSUE: Undeveloped lot owners sither want a sewer or ts be
bought out.

Department's Response: This comment comes from people who
own undeveloped property in the Collard Lake subdivisions
and who are frustrated by the inability to use their
property. The Department recognizes this frustration and
has been sensitive to this concern when drafting these
proposed rules for protecting lake water quality which is
the Department's primary responsibility.

ISSUE: Leglslatlon may be needed to give necessary authorlty to

achieve what is needed at Clear Lake.

Department's Response. Statutory changes could assist Lane
County and other entities in implementing a watershed
management plan. One example is a change that would allow
Heceta Water District to have authority over facilities
other than those that just provide domestic water supply.

~In the case of Clear Lake, it might be desirable to have any
sewer or storm water system also under the authority of the
water district. This would provide more efficient service
and would also provide greater assurance that water
pollution contrel facilities .were properly operated and
maintained.

It may alsoc be desirable for Lane County (or any other
planning jurisdiction) to have authority to unilaterally
establish a sanitary district or other special district if
necessary to manage public facilities designated in a land
use plan.

ISSUE: ©One testifier stated that the requirements of d watershed
management plan were unclear as to what would be required for the
Collard Lake subdivisions and what would be required of others.

Department's Response: The Department has modified this
language to clarify this confusion.
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ATTACHMENT C
RATIONALE FOR CHANGES TO PROPOSED RULES
The following text displays the recommended changes to the proposed rules.

In the proposed rules that went to hearing, the Department proposed to
modify OAR 340-71-460 which establishes an on-site sewage disposal system
construction moratorium in the Clear Lake watershed. Since the hearing, the
Department has determined that changes to the moratorium rule should not be
made until a lake watershed management plan is developed to justify its
relaxation or lifting.

For OAR 340-41-470, the Department has recommended several changes to the
proposal that was presented for hearing. To describe the changes, each
section of the proposed rules is stated followed by a short discussion of
the rationale for the recommended change.

QAR 340-41-470 SPECIAL POLICIES AND GUIDELINES

In order to preserve the existing high quality water in Clear Lake north of
Florence for use as afn-unfiltered} public water supply source requiring
only minimal filtration, it is the policy of the Environmental Quality
Commission to protect the Clear Lake watershed including both surface and
groundwaters, from existing and potential contamination sources fby} with

the following requirements:

1) Prohibiting-new-waste -discharges-into -the -lakes - -sEreams ; -0¥
g g ;
geoundwater -within -the -watershed:

€2} Establishing-a-management-goal-of-limiting-the -cumulative -total
' quantity -of -NG3-N-discharged-to -the -watershed -of -a -maximum -o£-170
pounds -N@3-N -per -year -from -man-eontrotled -sourees ; -including -bue
not-kimited -to -On-Site -Sewage -Digposalk sysEems--managed ferest
areas; -residential -areas -and -public -facilitties:

€3} BReguiring-that-land-and-animal -management -activities -be -conducted
utilizing -state -of -the -art -best -management -practices -to -minimize
nutrient; -suspended -30lids -o¥ -ether -pollutants -frem -contaminating
the -ground -and -surface -waters -} :
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{1) The total phosphorus maximum annual loading discharged into Clear

Lake shall not exceed f2653] 241 pounds per vear from all sources,

RATIONALE: Currently, the Department believes that about 218 pounds
per year of phosphorus is entering Clear Lake. The lake loading
limitation for Clear Lake of 265 pounds per year was originally
proposed because the Department anticipated that the watershed
management plan being developed by Lane Gounty would request an
increase to 265. During the hearing process, however, the Department
determined that an increase could only be allowed by the Envirommental
Quality Commission pursuant to OAR 340-41-026 which requires social and
economic justification. At this time, the Department has no
information to provide the economic and social justification.
Therefore, a loading limitation of 265 pounds per year is inappropriate
at this time.

The loading limitation of 241 pounds per year is the loading that the
Department believes will ultimately be discharged into Clear Lake as
the existing on-site sewage disposal systems in the watershed age
causing reduced effectiveness.

(2% The total phosphorus maximum annual loading for the Clear Lake
watershed shall be deemed exceeded if:

(a) The medizn concentration of tetal phosphorus from samples

collected in the epilimnion between Mav 1 and September 30
exceed f9:5] 9 micrograms per liter durlnz two_consecutive

years, and

RATIONALE: The figure of 9.5 ug/l was a concentration derived from a
loading limitation of 265 pounds per year on Clear Lake, A lake
loading limit of 241 pounds per year should result in a concentration
.of 8.6 ug/l. Because the precision of the phosphorus test is limited
at these very low levels, the Department believes it appropriate to
round 8.6 to the closest single digit or 9 ug/l.

E£b) The-median-concentration-of -chlorophyll-a-from-a les
collected-in-the -epilimpion-between -May -1 -and -Septemxber-30
exeeed-2;75;mieregrams~2ef-litef-during-twe-eenseeutive
Years:--Chlorophyll-a-shall -be -determined -by -the -Fluoremetrie
method-as -speeified -oB -pages -10-34 -0f -the -1 7th -Edition-of
Standard -Methods -for -the -Examination -of -Water -and
Wastewater;-1989---Gollection-of -gamples -for -chlorophyll -a
shall -be -acecording-to -the -metheds -deseribed -in-A -Manual -of

Sea-Watex -Analyges;-Bulletin-125: -2nd -Edition; -Fisherts
Research -Beard -of -Canada - -pp--187-203 -
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RATIONALE; The figure of 2.75 ug/l for chlorophyll a was taken from
the literature as the upper limit for an oligotrophic lake. Since the
proposed rule would limit phosphorus loadings to levels significantly
less than the upper boundary of oligotrophy, the Department believes
that 2.75 is not an appropriate figure. Unfortunately, the Department
was unable to determine a reliable mathematical relationship between
chlorophyll a levels and phosphorus concentrations. The Department,
therefore, recommends that chlorophyl a should not be used as an
indicator that lake loading limits are being exceeded and phosphorus
concentrations should be the scle ecriteria.

3 Of the total phosphorus loading of [f265] 241 pounds per vear
specified in gection (1) of this rule, fif-sewerg-are-ingtalled-in
the -Gollard -Lake -subdivisions ;-234] 192 pounds per vyear shall be
considered current background and Department reserwve and shall not
be available to other sources. If sewers are not installed, the
Department’s reserve shall be 224 pounds per year.

RATICNALE: The Department recommends that the proposed rules should
not anticipate the results of the watershed management plan. The
numbers in the proposed rule that went to hearing anticipated that
existing on-site sewage disposal systems in the Collard lake
subdivisions would be eliminated by sewers or otherwise modified to
reduce their phosphorus loads. " Further, the reductions anticipated by
- these controls were proposed to be added to the Department'’s reserve.
Since the hearing, the proposed rules have been modified so that no
specific controls are required for the existing on-site sewage disposal
systems. The Department’s reserve for Clear Lake, therefore, should be
set at the existing phosphorus load minus the calculated loads from
existing development in the watershed. :

(4) [After implementation of the plans and requirements of sections
5 [ and (7) or (8) of this rule t] The total phosphorus

maximum annual loading discharged 1nto Collard Lake shall not
" exceed [67 123 ounds per eari

RATIONALE: The Department believes that the phosphorus loading into
Collard Lake will increase over time because the effectiveness of the
on-site sewage disposal systems serving existing development will be
reduced with the age of the systems. The Department believes this will
ultimately exert a load of 123 pounds per year of phosphorus into
Collard Lake. Water quality in Collard Lake will be reduced, but the
lake should remain mesotrophic. This reduction of water quality is not
desirable and should be addressed by a watershed management plan
required by the proposed rules. Until the plan is submitted, the
"reduction of water quality is minimized by the continuation of the on-
site sewage disposal system construction moratorium.
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-other-jurisdiction-shall -nokt-iggue -permits
allowing -connection -of -new -development -in-the -Glear -Lake -watershed
to-a-gewerage-facility-until-a-plan-is-submitted -to-and -approved
by-the -Department -ghowing -how -total -phosphorus -loadings
limitgtions ~-required -bv-this-rule-will -be-achieved -and -maintained:-
The-plan -shall-addresg -total -phogphorug -assoeiated -with-erosion

due-to-construction-as-well -ag-that -due-to -exigting -and -pew
development: - -The-plan-shall-inelude-ordinances -ag -necegsarvy-to

effeetively-implement-the-plan:{ Lane County or any other
jurisdiction shall not issue permits allowing comnection of.
development in the Clear lLake watershed to_a sewerage facility and
the Department or its contract agent shall not issue on-gite
Sewage system construction-installation permits or favorable site
evaluation reports for on-site sewage systems within the Clear
Lake watershed until a plan ig submitted to and approved by the

Department showing how total phosphorus loadings limitations
required by OAR 340-41-270 will be achieved and maintained. The

plan shall inelude, but not be limited to, the following:

{a) Proiécted phosphorus  loadings for existing development and

future plammed development within the Clear ILake watershed.

Technical bases for the projections shall be cited. The plan
shall include phospheorus loadings from storm runoff during

and after construction, on-site sewage disposal svstems and

other management activities in the watershed including, but
not limited to, forest harvesting.

(b) Adopted ordinances as necessary to carry out the provisions

of the plan. :

{c} Arreements, contracts and other information as.needed to show

how and what entity will effectively implement each provision
of the plan. '

RATIONALE: Essentially section 5 and 6 of the original proposed rule
have been merged intec a nmew section 5. The new section 5 has been
expanded to include further definition of the information necessary in
the proposed watershed management plan. '
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The -Department -or -itd -cortrack -agent -ghall -nok -iggue -on-g9ikte

gdewage-gygtem-eopdtruction-ingtallation -permits -or -favorable -gite
evaludtion -reports -for-gn-gite -gewage -gygtemy -£0 -gerve -property
within-the-Glear-Eake -watershed -until-a-plan-is-submitted -tc -and
approved -by -the -Department -showing -Row -total -phesphorus -loadings
timitations -required -by-thig-rule-will -be -achieved -and
maintained:--Fhe-plan-gshall-sddress -total -phosphorug -aggoeeiated
Wwith-erosion -due-to-construckion -ag-well -as -that -due-to -existing
and -new -development - - -It-gshall-also -address -forest -harvesting
aetivitieg: --The-plan-shall -inelude -ordinances ; -easements ; -and for

eontrackts -ag -appropriate -and -necessary -to-effectively-implement
¢he-plan.] The plan required by section 5 of this rule shall
address necessary _controls to reduce phosphorus lpadings into
Collard Lake to levels less than 60 pounds per year. The
Department may approve a plan with annual loadings greater than 60
pounds per year, but only if the plan demonstrates that controls
necessary to achieve less than 60 pounds per year are unreasonable
and overly burdensome.

RATTONALE: This new section would require that the proposed watershed
management plan address necessary controls to reduce loadings on Collard
Lake to levels that would allow it to become oligotrophic. .The Department
calculates that Collard Lake could be oligotrophic at phosphorus loading
levels of 60 pounds per year. The Department believes that Collard Lake was
probably oligotrophic before existing development and believes it is
~appropriate to determine what controls would be necessary to return it to
its original state. If such controls are unreasonable and overly
burdensome the Department could approve a watershed management plan with
proposed lake loadings up to those specified in section 4 of the proposed
rules. : : : '

7} If the plan required by section 5 of this rule proposes that Clear

Lake and/or Collard Lake loading limits be increased from levels

established in section 1 and/or section 4 of this rule, the plan

shall include the social and economic fustification for such
increases as required by Oregon Administrative Rule (CAR) 340-41-
026. The justification shall show the costs of achieving the
loading limits established in this rule as well as the economic
and social benefits of increasing the loads. The Commission shall
. not approve any plan that will not achieve a lake loading limit
for Collard Lake of 140 pounds or less of phosphorus per vear,
The Commission shall not approve any plan that will not achieve a

lake loading limit for Clear Lake of 251 pounds or less of
phosphorus per year.

RATTONALE: It is possible that Lane County could develop a watershed
management plan that proposes increased loadings of phosphorus to Clear
Lake and/or Collard Lake. OAR 340-41-026 requires the Commission to
find social and economic justificiation before existing high quality
water could be degraded by a load increase. The Department believes
that increased loadings to Clear Lake should not cause it to no longer
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be oligotrophic. By definition, it could become mesotrophic if
phosphorus concentrations routinely exceed 10 ug/l. The Department
believes a safety factor should be provided to assure that this -
concentration will not be exceeded and has recommended that loadings

- never exceed 251 pounds per year. A loading of 251 pounds per year
would translate to a phosphorus concentration of 9 ug/l which
essentially provides a 10% safety Ffactor. :

Similarly, the Department believes that Collard Lake should not be
allowed to become eutrophic. By applying a similar 10 % safety
factory, the maximum loading for Collard Lake should not exceed 140
pounds per year. '

F£Z)] (8) [By-Oetober-1--1993_--al1]-gewape-generated -within-the-Cellard-Lake

subdivisiong-gshall-be-colleeted; -treated -2nd -digpeged -aceording-to
a-gewerage -faeilities -plan-report -submitted -to -the -Department -by

Qetober-1:-1991.] No construction of fthe] 2 sewerage facility to
serve the Clear Lake watershed or a portion thereof shall begin
until or unless: o ' -

{(a) The facilities plaﬁ report and engineering plans and
specifications have been approved in writing by the
Department,

{H) It is constructed and operated by a municipality with ‘

authority for the operation and maintenance of sewerage
facilities. .

 {¢)_ Before construction starts, the responsible municipality .
shall demonstrate that it has a reliable source of funding to

assure proper construction, operation, maintenance, and
replacement of the required sewerage facilities.
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RATIORALE: This was In the original propesed rule and, the Department
believes, is still necessary and appropriate. Storm water control
systems may be an important element of managing phosphorus loads in the
watershed. Such systems are usually passive and can be made to blend
into the landscaping. In addition, they may be on private property.
Without the systems being under the contrel of a municipality, the
Department believes they could be inadvertently modified by property
owners without recognition of their purpose.

11) Unlesg-otherwise -approved -in-Wrik -by-the -Bepartment;-a
munieipality-shall -be -responsible -For-all -sewerage -facilities

ineluding -on-gite -sewage-digpesal -svstems -congeructed -in -the -Clear
Lake -watershed -after-December-1;-198%:1

RATIONALE: The Department chose to delete this condition at this time
because the watershed management plan should define the need for public
ownership of individual on-site sewage disposdl systems. As opposed to
storm water systems, it 1s unlikely that property owners will
inadvertently modify a septic tank and drainfield system without
knowing or at least without quickly recognizing their error. In some
cases, particularly to assure long-term operation and maintenance of
on-site systems, public ownership might be desirable to provide
periodic inspection and repair if necessary. A very few failing on-
site systems could exert a substantial phosphorus load on the lake not
to mention the creation of other water quality problems.
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.Section: " Standards and

Assessments™

SUBJECT:

Clear Lake (near Florence): Authorization for Hearing on
Proposed Rules Modifying OAR 340-41-270 Special Policies and
Guidelines for the Mid Coast Basin and OAR 340-71-460(7)
Moratorium Areas for On-Site Sewage Disposal Systems.

PURPOSE:
“The .rules,. if ‘adopted, would revise the requlrements for .

protectlng the very hlgh quality water in Clear Lakeé near
Florence, Oregcon.

ACTION REQUESTED:

___ Work Session Discussion

__ General Program Background
Potential Strategy, Policy, or Rules
Agenda Item ____ for Current Meeting
Other: (specify)

X_ Authorize Rulemaking Hearing
Adopt Rules

Proposed Rules ‘ Attachment _A
Rulemaking Statements Attachment _B

Fiscal and Economic Impact Statement Attachment _C
« Public Notice Attachment _D
E

Other: TMDIL Document Attachment

I




Meeting Date: June 29, 1990
Agenda Item: H

Page 2

Issue a Contested Case Crder
Approve a Stipulated Order
Enter an Order

Proposed Order Attachment _ -

Approve Department Recommendatlon_.,..v_"_ e L
L. Vatiance. Reégquest= ‘”“*T:~-'ﬁi??“35*&»25*Attachmentaiigﬁp1’

_~_ ‘Exception to Rule’ -+ - - _° - - Attachment

__ Informational Report . _ Attachment _

___ Other: (specify) - Attachment __

DESCRIPTION OF REQUESTED ACTION:

Existing Commission rules prohibit the construction of new
on-site sewage disposal systems in the Clear Lake watershed.
The watershed includes Collard Lake which outlets to Clear
Lake. The rules establish an annual loading limitation for
nitrate nitrogen for Clear Lake. The loading limitation is
intended to prevent the growth of algae in the lake which is
the water source for the Heceta Water District. Algae will
cause tqrbldlty, taste and odor problems in drinking water.

The proposed rules would-

a. Change the 1oad1ng llmltatlons from nltrogen to

total phosphorus;

b. Allow some very slight addltlonal phosphorus levels
in the lake over existing levels;

c. Require a sewerage facility to be installed to

serve amn-existing subdivision -in the watershed by -
October 1, 1993, unless it can be shown not
necessary to meet the lake loading limitations;

d. Require a lake management plan that is consistent
with lake loading limitations before allowing any
new on-site sewage disposal systems or any
connections to sewer.

e. Require routine monitoring of Clear Lake water

quality.

AUTHORITY/NEED FOR ACTION: -

Required by Statute: Attachment

Enactment Date:

_X _ Statutory Authority: "_ORS 468.020,468.710,715  Attachient

454.685
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determine the cost of installing conventional sewers for the
Collard Lake subdivisions. The construction cost was
estimated to be about $970,000 which was believed to be too
expensive, and further efforts to sewer the subdivision were
dropped. Because of these reasons and because Lane County
may not have had the necessary expertise, the lake loading
Lonodimits ‘has never.been translated lnto a lake watershed e
"ffmanagement plan.?-i : o St

The ex1st1ng rules have prevented people from developlng
their properties within the watershed. Although some of the
development problems could have been relieved by the
construction of a sewerage system, one has not been built.
Existing homeowners in the watershed are content with no
sewers and are not very interested in helping to pay for a
sewer that will only increase development within the
watershed. People who own larger properties in the watershed
would probably have difficulty accessing a sewer if one were
constructed, however.

PROGRAM CONSIDERATIONS:

Oregon Revised Statute (ORS 468.715) declares it to be the

- -public policy of.the state .to.protect,.maintain and 1mprove
the quality of the waters of the state for public water
supplies. This statute also declares it to be public policy
to provide for the prevention, abatement and control of new
or existing water pollution. Oregon Administrative Rule
(OAR) 340-41-026 states that existing high quality waters
-which exceed those levels necessary to support propagation of
fish, 'shellfish, and wildlife and recreation ih.and on the -
water shall be malntalned and protected unless the
Environmental Quality Commission chooses, after full
satisfaction of the intergovernmental ceoordination and public
participation provisions of the continuing planning process,

- to lower water quality for necessary and ]ustlflable economic
or soc1al development.

This ‘action 1s for the purpose of protecting the high quality
water of Clear Lake. It is not to eliminate a health hazard
caused by inadequate on-site sewage disposal systems. As
such,; Lane County has no spec1f1c authority to requlre that
sewers be installed. There is no local municipality in the
watershed that has authority to operate a sewerage facility.
If the loccal property. owners do not voluntarily install and
operate a sewer system as regquired by the proposed rule, the
Department may have to enforce the rule by taking individual
action against each property owner.
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The state statute that gives the Commission the authority to
prohibit or limit construction of on-site sewage disposal
systems requires the Commission to consider a number of
factors. These factors were addressed in detail in the
previous work done when the moratorium was established in
1984. A summary of the factors are summarized in Attachment

et LR
: e

-The Sluslaw Soll and Water Conservatlon DlstrlCt, at the
request of Lane County, has convened a group of interested
citizens and local and state agencies to assist the
Department in revising the rules and in developing a

- management plan for the lake that would be compatible with
the proposed rules.

ALTERNATIVES CONSTDERED BY THE DEPARTMENT:

1. Do not modify the existing rules that prohibit new on-site
sewage disposal systems and that specify an annual nitrate-
nitrogen lake loading llmltatlon._

2. Modify the existing rules'that specify an annual nitrate-
nitrogen lake loading limitation, but do not 1ift the -on-site
sewage dlsposal moratorlum. ) .

3. Do not’ modlfy the content of the ex1st1ng rules, but requlre
that a sewer be provided to the existing subdivisions within
the watershed.

4. Modify the rules so that they:

a. Have a loading limitation for Clear Lake based on total
phosphorus instead of nitrate nitrogen:

b. Include a phosphorus loading limitation for Collard
: Lake;
C. Require sewers to the existing subdivisions within the
‘ watershed, unless an equivalent alternative is
_ demonstrated:;
d. Provide for some limited construction of new on-site
sewvage disposal systems;
e. Require a plan for managing the lake watershed before

any connections are made to sewers and before any new
oh-site sewage disposal systems are installed.
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DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONAIE:

The Department recommends alternative four for the following
reasons:

. Cleakr. ‘Lake has.been- determlned to be phosphorus llmltedAH.L
" hat nltrOgen “Timited.” “The "Department ‘believes - FE R

phosphorus is a much better paraméter for controlllng
algal growth because 11m1t1ng nitrogen, in itself, may
not limit algal growth. Most nitrogen contamlnatlon
caused by human develcopment, however, also has
associated total phosphorus. Consequently, the

. restrictions on development that is caused by the

nitrate-nitrogen limitation would probably also -
effectively limit phosphorus contamination. The current
nitrate-nitrogen limitation is very much more
restrictive than the proposed phosphorus limit at least
as it relates to the use of on-site sewage disposal
systems.

The Deﬁartment does believe that some very'llmlted :

increases in phosphorus levels in Clear Lake can be
acceptable and still maintain the lake's high quality
water. . Depending on the, management desires of the . local
plannlng jurisdiction, thls could include the addition’
of a very few new on-site sewage disposal systems. In
developing the proposed lake phosphorus loading limits,
the Department has taken a conservative path at
virtually every point. In addition, where the
Department antlclpates phosphorus reductions by either

sewering:or improving septic tank efficiencies, the

resulting reductions would be banked in the

Department's reserve. (When establishing a Total
Maximum Daily Load, or annual lake loading as in the
case of Clear Lake, portions of the loading are assigned
to point and nonpoint sources and a portion is kept for
the Department. The Department's portion includes
natural background and reserve capacity that could be
assigned in the future, if desired, to other point or
nonpoint sources.)

With the existing subdivisions continuing to use on-site
sewage disposal systems, even without further
development, the phosphorus levels could increase 1in

© Clear. Lake over time...This argues that a sewer should

be required. It also argues for a limitation to be
established for Collard Lake. There may be other
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alternatives (such as a buyout of the houses by Heceta
Water District or other entity) which should remain an
option, however. The Department proposes an annual
limitation of 67 pounds of phosphorus for Collard Lake
which should allow flexibility to consider other
alternatives for addressing the phosphorus load from the
. Collard Lake subdivisions. '; All .sources. of phosphorus .
“Within the' waterShed 'should-be’ addressed not just'that
from human’ sewade.. . . .o

CONSTSTENCY WITH STRATEGIC PIAN, AGENCY POLICY, LEGISLATIVE

POLICY:

.. .;:1.

2.

The proposed rule is consistent with the agency and
legislative policy of preventing pollution. The proposed
rule establishes lake loading limits for the protection of
water quality, but the burden of developing the lake
management plan (i.e. land use) to be consistent with the
loading limitations, remains with local government.

ISSUES FOR COMMISSTION TO RESQOLVE:

. Should the proposed. rule allow any lncreases in phosphorus

levels over existing conditions?"
Should the on-site sewage disposal moratorium be left as is?

Should sewers be required in the rule or should this issue be
left to local gOVernment°

Should the loading limit for Collard Lake allow for llmlted
flexibility that would allow other mechanisms to control the
phosphorus loading from sewage?

Should the rule require local government to routinely monitor

.the lake's water to verify its quality?

Should reductions in phosphorus loadings created by sewering
cr medification of septic tanks be saved within the
Department's reserve or made available for development?
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INTENDED FOLLOWUP ACTIONS:

Subject to Commission authorization, the Department -proposes
to hold a hearing on the .proposed rules in August in
~ Florence and return with a final rule _proposal to the
_uRCOmmlsslon at thelr September meetlng In add;tlon, the

.........

" local government durlng the development of thelr watershed
management -plan.

-Aéproved:
,éectio;l: /];3“1 muﬂ")“/

Division: ”/pﬁ,/c japie c./Fﬂv Lei

Dlrectof. /'kr*~k}\&4§lU£-

Report Prepared By: Dick Nichols

Phone: 229-5323
. Date Preéafedﬁ': Jﬁheia, 1990
R.J.Nichels:crw

MW\WC6675
June 8, 1930




Attachment A
SPECIAL POLICIES AND GUIDELINES,
340-41-270

In order to preserve the existing high quality water in Clear lLake
north of Florence for use as afn unfiltered] public water supply
source requiring only minimal filtration, it is the policy of the
Environmental Quality Commission to protect the Clear Lake
watershed including both surface and ground waters, from exlstlng
and potentlal contamination sources [by] with the f0110w1ng

requirements:

[(1) Prohibiting new waste discharges into the lakes,
streams, or groundwater within the watershed.

(2) Establishing a management goal of limiting the
cumulative total quantity of NO3~N discharged to the
watershed of a maximum of 170 pounds NO3-N per year from
man-controlled sources, including but not limited to On-
Site Sewage Disposal systems, managed forest areas,
residential areas and public facilities.

(3) Requiring that land and animal management activities be
.conducted ut111z1ng state of the art best management
practices to minimize nutrient, suspended solids or
other pecllutants from contamlnating the ground and
surface waters.]

1 The total phosphorus maximum annual loading discharged
into Clear Lake shall not exceed 265 pounds per vear from all
sources.

2 The total phosphorus maximum annual loading for the
Clear Lake watershed shall be deemed exceeded 1f-

{(a} The medlan concentratlon of total Qhosghorus from

samples collected in the epilimnion between Mavy 1 and

September 30 exceed 9.5 micrograms per liter during two

consecutive vears, and

{B) The median concentration of chlorophyvll a from
samples collected in the epilimnion between Mav 1 and
September 30 exceed 2.75 micrograms per liter during two
consecutive years. Chlorophyll a shall be determined by the
Fluorometric method as specified on page 10-34 of the 17th
Edition of Standard Methods for the Examination of Water and
Wastewater, 1989. Collection of samples for chlorophyll a
shall be according to the methods described in A Manual of
- Sea Water Analyses, Bullet;n 125, 2nd Edltlon, Fisher's
Research Board of Canada, p 187 203. T
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_ (3} Of the total phosphorus lcading of 265 pounds per vear
. specified in_section (1) of this rule, if sewers are installed in
. the Collard Lake subdivisions, 234 pounds. per_vear -shall be .. ... .
considered current background and Department reserve and shall: not
be available to other sources. If sewers are not installed, the

Department's reserve shall be 224 pounds per year.

(4) After implementation of the plans and requirements of
sections (5), (6), and (7) or {8) of this rule, the total
phosphorus maximum annual loading discharged into Collard ILake
shall not exceed 67 pounds per vear. - )

{5) Lane County or any other -qurisdiction shall not issue

permits allowing connection of new development in the Clear Iake
watershed to a sewerage facility until a plan is submitted to and
approved by the Department showing how total phosphorus loadings
limitations required by this rule will be achieved and maintained.
The plan shall address total phosphorus associated with erosion
due to construction as well as that due to existing and new
development. The plan shall include ordinances as necessary to
effectively implement the plan.

(6) The Department or its contract agent shall not issue

on—-site sewage system construction installation permits or
favorable site evaluation reports for on-site sewage systems to
serve property within the Clear ILake watershed until a plan is
submitted to_and apbroved. by the Department showing how total .
phosphorus loadings limitations required by this rule will be

achieved and maintained. The plan shall address total phosphorus
associated with erosion due to construction as well as that due tc
existing and new development. It shall also _address forest
harvesting activities. The plan shall include ordinances,

easements, and/or contracts as appropriate and necessarv to
effectively implement the plan.

(7} _ By October 1, 1993, all sewage generated within the

Collard Iake subdivisions shall be collected, treated and disposed
according to a sewerage facilities plan report submitted to the
Department by October 1, 1991. No construction of the sewerage
facility shall begin until or unless:

) (a) The facilities plan report and engineering plans anc

épecifications have been approved in writing by the
Department,

{b) ¥t is constructed and operated by a municipalitvy
with authority for the operation_ and .maintenance of sewerage

facilities.
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: (c) Before construction starts, the responsible
munlcggalltx shall demonstrate that 1t has a rellablg source ,
f £ ’ - . BRI A P I

malntenancel and reglacement of the regglred sewegage

facilities.
(8) The Department may grant exception to section (7) of
le, if, by October 99 n_alternative plan is

is
submitted to and approved by the Department which, when
implemented, will achieve the annual phosphorus loading limit for

Collard Lake re ired b sectlon 4) of this rule.,

14J No on-site sewage szstem construction installation
permits, favorable site evaluation reports, or sanitary sewer
connection permits shall be issued until a plan for monitoring the
water quality of Clear lake is submitted to and approved by the

Department. The plan shall include contracts or memorandums of

agreement that assure that the monitoring will be conducted.

{(10) Unless it is demonstrated that stormwater runoff
treatment and control systems are not necessary to meet the total
maximum annual loading for total phosphorus, any off-site or on-
site control facilities for stormwater quality control necessary

to comply with this rule shall be under the control of a
EEQAEAQQLAEE; E ! -

11 Unless othe ise a rovéd in writing by the Department
a municipality shall be responsible for all sewerage facilities

including on-site sewage disposal systems constructed in the Clear
Iake watershed after December 1, 1589.

Stat. Auth.: ORS Ch. 454 & 468 Hist.: DEQ 3-1983, f. & ef.
4—~18-83
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340-71-460 MORATORIUM AREAS.

.. 4{1).  Whenever. the Commission.finds that. construction of
’ subsurface or alternative sewage. dlsposal ‘systems
should be limited or prohibited in an area, it shall
issue an order limiting or prohibiting such
construction.

(2) The order shall be issued only after public hearing for
which more than thirty (30) days notice is given.

" n.£3) T The order shall be “a rule’of .this. division which

contaihs a general’ descrlptlon of th& moratorium area.:?’*“ -

A more detailed description of the area, if needed,
shall be an appendix to these rules.

(4) No permit or site evaluation report shall be issued for

' construction of a new or expanded system which would
violate any order of the Commission issued pursuant to
ORS 454.685.

(5) Criteria For Establishing Moratoriums. In issuing an
order under this section the Commission shall consider
the factors contained in ORS 454.685(2}).

(6) Spec1f1c Moratorlum Areas. - Pursuant to ORS 454.685,
_ the Agent shall not issue sewage system constructlon
installation permits or approved site evaluation
reports within the boundaries of the following areas of

the state:
(a) Benton County -- Kingston Heights Subdivision:
(b} Benton County -- Kingston Heights Subdivision,

First Addition;
{(c} Benton County -- Princeton Heights subdivision;

(d) Benton County -- Princeton Heights Subdivision,
First Addition;

(e) Lane County -- Community of Dexter, as follows:

The area generally know as Dexter, and defined by
the Boundary submitted by the Board of County
Commissioners for lLane, which is bounded on the
Northeast by Willamette Highway No. 58, and
. contains those properties Southwesterly of Highway
" No. 58 in the following tax assessment maps of
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T 19 S, R 1 W, Section 16. 2 T 19 s,
R 1 W, Section 16.32, T 19 S, R 1 W, Sectlon 1l6. 31
T 19 S, R 1W, Sectlon 16.42, and T 19 §, R 1 W, '
Sectlon 16 and index located totally within_nane
County.

Lane County:

7 Clear Iake Moratorium Area. For the purpose of

- protecting the high water quality of Clear Iake by limiting
the discharge of nutrients into the lake from on-site sewage

disposal systems pursuant to ORS :454.685, except as allowed
by subparagraph (7 1ssue on-site

the Agent shall not
: 1

. siter evaluatlon reports w1th1n the bound rles of'the
) follow1ng area: )

[(f)1(a) Lane County - Clear Lake Watershed of the North
Florence Dunal Aquifer Area, as follows: The area hereby
known as the Clear Lake Watershed of the North Florence
Dunal Aqulfer Area defined by the hydrologic boundaries
identified in the June 1982, 208 North Florence Dunal Aquifer
Study which is the area beginnlng at a point known as Tank
One, located in Section One, Township 18 South, Range 12

West, of the Willamette Meridian, Lane County, Oregon:
Run thence 8. 67° 50' 51.58" E. 97.80 ft. to the
True .Point of Beginning;. . . : o
Run thence S. 05° 40' 43.0" W. 1960.62 ft. to a-
point, :
Run thence §. 04° 587" 45.4" W, 1301.91 ft. to a
point,

Run thence S. 52° 44' 01.0" W. 231.21 ft. to a
peint,
Run thence 5. 15° 20" 45.4" W, 774.62 f£t. to a
point,
Run thence S. 31° 44' 14.0"™ W. 520.89 ft. to a
point,
Run thence S. 00° 24" 43.9" W. 834.02 ft. to a
point,
Run thence 5. 07° 49' 01.8" W. 1191.07 ft. to
point,
Run thence S. 50° 26' 06.3" W. 731.61 ft. to a
point,
Run thence S. 02° 51' 10.5" W. 301.37 ft. to a
point, .
Run thence S. 36° 37' 58.2" W, 918.41 ft. to a
point, ‘
Run thence 8. 47° 12' 26.3" W, 1321.86 ft. to

- point, y

- Run thence S. 72° 58' 54.2" W, 498.84 ft. to a
point,
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Run thence S§. 85° 44' 21.3" W. 955.64 ft, to a

point,

Which is N. 11° 39' 16.9" W. 5434.50 ft. from a
point known as Green Two (located in Section 13 in

sald Township and Range);

Run thence N. 58° 09' 44.1" W. 1630.28 ft. to a

point,

Run thence N, 25* 23! 10.1".W. 1978.00 ft. to a

point,

Run thence N. 16° 34' 21.0" W. 1731.95 ft. to a

~point,

Run thence N. 06° 13' 18.0" W. 747.40 ft. to a

point,
Run thence N. 03°* 50' 32.8" E. 671.51 ft.
point,

t

Qo a

Run thence N. 59° 33' 18. 9" E. 1117.02 ft. to a

peoint,

Run thence N. 59° 50!' 06.0" E. 2894.56 ft. to a

point,

Run thence N. 48° 28" 40.0" E. 897.56 ft. to a

point,

Run thence N. 31° 29' 50,7" E. 920.64 ft. to a

peint,

Ruri thence N. 19° 46' 39.6" E. 1524.95 ft. to a

point,

Run thence S. 76° 051 37.1" E. 748.95 ft. to' a

point,

Run thence S. 57° 33' 30.2" E. 445.53 ft. to a

point,

Run thence S. 78° 27' 44,9" E. 394.98 ft. to a

to
to
to
to
to

11"

a
a
a
a

the _
or

point,
Run thence S. 61° 55' 39.0" E. 323.00 ft. to a
point, -
Run thence N. 89° 04' 46.8" E. 249.03 ft. to a
point,
Run thence S. 67° 43' 17.4" E. 245.31 ft. to a
point,
Run thence S. 79° 55t 09.8" E. 45,71 ft.
point,
Run thence 8., 83° 59!' 27.6" E. 95.52 ft.
point,

- Run thence N. 42° 02' 57.2" E. 68.68 ft.
point, - . .
Run thence S. 80° 41' 24.2" E. 61.81 ft.
point, .
Run thence S. 10°47!' 03.5" E. 128.27 ft.

. True Point of Beginning;/and containing a

‘portlons of T178, R12W, Section 35 and 36,

T18S, R12W, Sectlons 1, 2, 11 and 12; W.M.

. _COU.I'lty_ S e D
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b On-site sewage system construction installation permits

and approved site evaluation reports may be issued by the Agent
for lots listed in paragqraph (D) of this subsection, provided:

(A)_ The loadings specified in OAR 340-41-270 are not

exceeded; and
{B) The plan required by OAR 340-41-270(6) and (9) has

been_ approved by the Department and the requirements of OAR

340-41~-270(11) are met:; and

{C) _An easement. n_a fo acce t le to the .

”qranted to the mun1c1pa11tv requlred by OAR 340-41-270(11).

Prior to issuance of the construction—installation permit,
this document shall be recorded with the County deed records.

D) ITn T18S, R12E, W.M. and as of Janua 1, 1990

(i) In Section 1, Tots 801 and 900,

(ii) In Section 2, Tots 400, 401, 403, and
601,

(iii) In Section 11, Iot 2200,
" (iv) In Section 12, Iot 400.:
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Attachment B
" Agénda- Ttem + ;. June 29, 1990; 1990 EQC.Meeting .. .-\ o sb . L -l

STATEMENT OF NEED FOR RULEMAKING

Pursuant to ORS 183.335(7), this statement provides information on
the Environmental Quality Commission's intended action to adept a
rule.

F T

e ed T egal Rukhopdby ot s e b e e e L e e e gt

Oregon Revised Statute (ORS) 468.020 grants the Environmental
Quality Commission the authority to "adopt such rules and
standards as it considers necessary and proper in performing
the functions vested by law in the Commission."™ ORS 468.710
states thdat it is the public policy of the state to conserve
the water of the state and to provide for the prevention,
abatement and control of new or existing water pollution.
Further, ORS 468.705 provides the Environmental Quality
Commission authority over water pollution. ORS 454.685
grants the Commission authority to prohibit or limit
construction of on-site sewage disposal systems.
2. Need for the Rule

In April, 1983, the Environmental Quality Commission adopted
special policies and guidelines for protecting Clear Lake as
an unfiltered drinking water supply. The special policy and
guidelines established a total annual loading in the Clear
Lake watershed of 170 pounds per year of nitrate-nitrogen.
In addition, the Commission established a moratorium on the
construction of new on-site sewage disposal systems in the
Clear Lake watershed. These actions recognized the value of .
the lake's high quality water as a drinking water source and .
the need to protect water quality for this purpose. Since '
this rule was adopted,  additional studies have been conducted
which conclude that the limitations for the lake should be
based on phosphorus instead of nitrate-nitrogen. By

_converting to phosphorus loading limitations, the rule could
also be revised such that some additional development could
occur within the lake watershed and still protect the high
quality water of the lake.

3. Principal Documents Relied Upon in this Rulemaking

a. ORS 468 and ORS 454

MW\WC6669 (6/8/90) | B - 1




b. Oregon Admlnlstratlve Rules, Chapter 340 DlVlSlonS 41
RN Jar e .and 71\ i

PR Tav . [P _-,. e L

c. Raymond Rlchard B., Stephen A. Wllle, and James W.
Sweet, Final Report - Limnolo and Nutrient Dynamics of

Clear Lake, Lane County, Oregon, Cooper Consultants,
Inc., Portland, Oregon, February, 1985.

a. Christensen, Ralph and Gerritt Rosenthal, North florence
. Dunal Agglfer Studzl Flnal Report June 1982.‘

el ”“Johnson, Danlel H., RlChard R. Petersen, bR lchard '
. Lycan, James W. Sweet, Mark E. Neuhaus, Andrew L.
Schaedel, Atlas of Ore on_lLakes, Oregon State University
Press, Corvallis, Oregon.

£. Gilliom, Robert J., Estimation of Nonpeint Source
- Loadings of Phosphorus for Lakes in the Puget Sound

Region, Washington," U.S. Geological Survey Water-Supply
Paper 2240, U.S. Government Printing Office: 1983.

g-. Chapra, Steven C., and Stephen J. Tarapchak, "Chlorophyl
a Model and Its Relationship to Phosphorus Loading Plot
. for Lakes, Water Resource Research, Vol 12; No. 6,.
. December,” 1976. . : . s

h. Quality Criteria for-Waterl 1986, United States

Environmental Protection Agency, May 1, 1986,

i. Clear Lake Watershed Study, April, 1985, Century West
Engineering Corporation, Summary and Recommendations.

3. Dillon,P.J., F.H. Rigler, A Simple Method for Predicting
the Capacity of a Lake for Development Based on Lake

_Trophic Status, Journal of the Fisheries Research Boarg

of Canada, Volume 32, No. 9, September; 1975.

k. Letter from V.W. Kaczynski, Ph.D. to Richard Nichols
' concerning Clear Lake, dated April 5, 1990.

1. Schueler, T.,Controlling Urban Runoff: A Practical
Handbook for Planning and Designing Urban BMPs,
Metropolitan Washington Council of Governments,
Washington, D.C.,1987.

m. Environmental Quality Commission staff report, Agenda
Iitem No. G, april 7, 1983.

MW\WC6669 (6/8/90) B - 2




LAND USE COMPATIBILITY STATEMENT

-

The Department has concluded that the proposal conforms with the
Statewide Planning Goals and Guidelines.

Goal 6 (Air, Water and Land Resources Quality): The Department
believes that the proposed rules will protect water quality
resources of Clear Lake and Collard Lake. The proposed rules will
'f“establggh lake loadlng llmlts upon whlch land use dec151ons can be;

"*fﬁfbased.

Goal 11 (Publlc Fac111t1es and Serv1ces) The proposed rules may
require that a sewage collection system be provided to the already
existing Collard Lake subdivisions which are not inside an urban
growth boundary. Sewers may be necessary, however, to protect the
high quality water of Clear Lake which is the drinking water
source for the Heceta Water District and which alsc augments the
water supply for the City of Florence.

Public comment on any land use issue involved is welcome and may

be submitted in the same manner as indicated for testlmony in this
notice.
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: h,“on the owners of undeveloped pr0perty

Attachment ¢
FISCAL AND ECONOMIC IMPACT STATEMENT

Currently, the rules of the Environmental Quality Commission
prohibit the construction of new on-site sewage disposal systems
within the Clear Lake watershed. There is no sewer system
available to properties within the watershed and, consequently,
owners of undeveloped property are unable to build houses because
there is no available means for sewage disposal. The ex1st1ng
rule, therefore, has already imposed a sxgnlflcant economlc 1mpact

. Wlthln the watershed there are several contlguous subd1v151ons

located around the- northeast corner of Collard Lake. These
subdivisions, collectively referred to as the "Collard Lake
properties", contain about 112 lots and were platted in the late
1960s and early 1970s. The lots range in size of about 0.17 acre
up to 0.4 acre. Forty two of the lots have houses on them each
served by an on-site sewage disposal systen 1nstalled before the
current moratorium was put in place.

Also within the watershed are about 24 other lots varying in size
from 1 acre to 160 acres (part of this lot is outside the

watershed). Three of these lots are publicly owned. Three have
houses on them (one lot has two houses). Five privately-owned,

- undeveloped lots are entirely within the watershed. ' Thirteen
privately-owned, undeveloped lots are only partially in the

watershed. ,

The proposed rules would modify the existing policies and
guidelines for protecting Clear Lake as an unfiltered drinking
water supply. This would be done by revising water quality loading
limitations for Collard and Clear Lakes. The proposed rules would
also provide for the addition of a very limited number of new on-
site sewage disposal systems that are currently prohibited. It

. Wwill be up to Lane County to determine how it will revise
limitations and restrictions on land uses as needed to meet the
loading limitations when and if they are revised by the
Environmental Quality Commission.

The proposed rule would provide some relief to some property
owners who currently do not have an approved means for sewage
disposal for their property. The rule, however, potentially may
require a sewer.system to be installed to serve the Collard Lake
properties although Lane County may choose, instead, to reduce the
development density within the Collard Lake subdivisions. Density
could be reduced by requiring a minimum lot size in which case
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property owners would have to consolldate lots by purchasing
adjacent lots. BAnother option being considered is a buyout of at
least some of the undeveloped Collard Lake lots by Heceta Water
District. There are probably several other options that could be
developed and implemented by Lane County to meet the proposed
loading limitations of the lakes within the watershed.

If the county chooses to sewer the COIIard Lake properties and
allow development of all of the 1ots, storm water quality controls
.would probably also be necessary in order to comply with lake
 loading limitations. .These. contrals: could be individual systems O

1”5;located ‘oneich Tot oL ;could be Area-wide, systems serving :many., QQ;fé,

- Yots. -In additlon to’ stormwater quallty coritrol. facilitles, the-'
_proposed rules will also require that erosion control practices be
applied to construction w1th1n the watershed

Because of the potentlal-lmpact of a failing on-site sewage
disposal system on the lakes, the proposed rule would require that
all new on-site sewage disposal systems be under the control of a
municipal entity. This could be a city or a sanitary district.
The municipality would periodically inspect the systems, pump the
septic tanks, and replace systems if and when necessary.

Finally, the proposed rule requires a routine lake water quality
menitoring program to be in place to assure that the status of
lake water.quality is known. This would be the responsibility of
local government to perform. ' ' - . o

The greatest economic impact on property owners for sewer
installation would be if a sewer is installed only to serve
existing houses within the Collard Lake subdivisions (undeveloped
lots are bought out or otherwise remain undeveloped). If the
sewage is collected in a septic tank effluent pumping (STEP)
system and pumped to the Florence sewerage facility, the total
cost for constructing the system is estimated to be $284,000. For
42 lots making annual payments over 20 years at 7% interest, the
annual cost for constructing the system (this includes $2000 per
lot for a new septic tank and pump) is $827 .or about $69 per
month. If the sewer is installed to serve all 112 lots, the
annual cost would be %428 or about $36 per month. In addition to
the construction costs, it is estimated that the maintenance and
operation costs for the collection system would be about $17 per
month. There would also be a monthly charge by the City of
Florence to treat the sewage in addition to the monthly operatlon
and maintenance cost for the collection system \

Ancther mechanism for financing the sewer system that has been
suggested is by the water users of Heceta Water District. This
approach has been justified by the fact that the sewer system will
protect the drinking water source of the district andgd,

. --consequently, - benefits-all-of the ‘customers within -the district. . .-
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Monitoring costs will result from collecting six samples from
Clear Lake twice each year. Some of the required tests may be
able to be performed by Heceta Water District. Others will
probably have to be done by a commercial labo