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Notes: 

***REVISED*** A G E N D A 

ENVIRONMENTAL QUALITY COMMISSION MEETING 
February 28, 1997 

DEQ Conference Room 3A 
811 S. W. Sixth Avenue 

Portland, Oregon 

Beginning at 9:00 a.m 

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any 
item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to 
consider that item as close to that time as possible. However, scheduled times may be modified if 
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the 
beginning of the meeting to avoid missing the item of interest. 

Public Forum: The Commission will break the meeting at approximately 11 :30 a.m. for the Public Forum if 
there are people signed up to speak. The Public Forum is an opportunity for citizens to speak to the 
Commission on environmental issues and concerns not a part of the agenda for this meeting. The public 
comment period has already closed for the Rule Adoption items and, in accordance with ORS 183.335(13), 
no comments can be presented to the Commission on those agenda items. Individual presentations will be 
limited to 5 minutes. The Commission may discontinue this forum after a reasonable time if an 
exceptionally large number of speakers wish to appear. 

··-----
A. Approval of Minutes 

B. Approval of Tax Credits 

C. Action Item: Revocation and Request to Decommission Permit No. 
95-014 - John M Compton 

THIS ITEM HAS BEEN DELETED 

D. Action Item: Variance Application of Mr. and Mrs. Stephen Wilkins 
THIS ITEM HAS BEEN DELETED 

E. tRule Adoption: Permanent Rule Making for the On-Site Sewage 
Disposal Systems in the Clear Lake Watershed in Lane County 

F. Temporary Rule Adoption: 401 Grazing Certification Rules 
Only Written Testimony will be taken on this Item 

G. tRule Adoption: Draft Amendments to Waste Tire Carrier Permit 
Rules 
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H. tRule Adoption: Rules Regarding Clarification of Tank Vessel Per 
Trip Fees and Oil Spill Contingency Planning Requirements 

I. Action Item: Total Dissolved Gas Waiver 

J. Action Item: Implementation of Environmental Equity Advisory 
Committee Recommendations 

K. Informational Item: Portland Area Ozone Contingency Plan 
Exceedance Analysis 

L. Action Item: Transfer of Field Burning Program to the 
Department of Agriculture 

M. Commissioners' Report 

N. Director's Report 

Hearings have already been held on the Rule Adoption items and the public comment period has closed. 
In accordance with ORS 183.335(13), no comments can be presented by any party to either the 
Commission or the Department on these items at any time during this meeting. 

The Commission has set aside April 17-18, 1997, for their next meeting in Portland, Oregon. 

Copies of staff reports for individual agenda items are available by contacting the Director's Office of the 
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 
229-5395, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting. 

If special physical, language or other accommodations are needed for this meeting, please advise the 
Director's Office, (503)229-5395 (voice)/(503)229-6993 (TTY) as soon as possible but at least 48 hours in 
advance of the meeting. 

February 25, 1997 



Approved __ _ 
Approved with Corrections __ _ 

Environmental Quality Commission 
Work Session 
January 9, 1997 

The Environmental Quality Commission work session was convened at 
1: 15 p.m. at the Department of Environmental Quality, 811 S.W. 6th Avenue, 
Portland, Oregon. The following members were present: 

Henry Lorenzen, Chair 
Melinda Eden, Member 
Linda McMahan, Member 
Tony Van Vliet, Member 
(Vice Chair Carol Whipple was not present) 

Also present were Larry Knudsen, Assistant Attorney General, Oregon 
Department of Justice, Langdon Marsh, Director, DEQ, and other DEQ staff. 

Review of Revised Environmental Clean-up Rules 

Mary Wahl, Waste Management and Cleanup Administrator, introduced 
this item to the Commission. She said the rulemaking process, tasked with 
revising clean-up rules addressing risk assessment, hot spots and remedy 
selection, was on schedule per the 1995 legislative mandate. 

Dick Pedersen, Waste Management and Cleanup Policy and Program 
Development Manager, discussed the rulemaking process, and provided 
information about the central advisory committee, the technical work groups and 
the public information sessions. Citizen discussion groups were offered 
statewide and there were public hearings in seven locations. 

Brooks Koenig, with the Waste Management and Cleanup Policy and 
Program Section, reviewed specific aspects of the proposed rules, indicating 
they were more risk-based, addressed hot spots and placed more emphasis on 
land use. 

Staff then answered Commissioners' questions, and discussed the Department's 
plans for training following the rulemaking process. 

Total Dissolved Gas Update 

The Commission requested an update on the status of research regarding 
total dissolved gas and fish survival rates. Presenting to the Commission were 
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Mark Schneider with the National Marine Fisheries Services (NMFS), Margaret 
Filardo with the Fish Passage Center, Tom Backman with the Columbia River 
lntertribal Fish Commission and Kirk Beiningen with the Oregon Department of 
Fish and Wildlife (ODFW). 

Mark Schneider reviewed the 1996 waiver process. He then presented 
and discussed the Independent Scientific Advisory Board's (ISAB) review of 
NMFS' "1996 Annual Report to the Oregon Department of Environmental 
Quality" draft version dated December 1, 1996. The ISAB review provided 
comments on the seven topics included in the NMFS draft report: 

1. Statistical evaluation of the available PIT-tag data to determine week
by-week survival changes. 

2. Week-by-week estimates of the quantities of voluntary vs. involuntary 
spill. 

3. Empirical estimate of survival associated with spill. 

4. Incidence of Gas Bubble Disease signs in adult salmonids and 
estimates of upstream spawning delays of returning salmonids from 
increased spill: 

5. Survival estimates of transported vs. untransported fish at collector 
projects. 

6. Survival and incidence of Gas Bubble Disease data from net pens 
below Bonneville Dam. 

7. Incidence of Gas Bubble Disease signs in resident fish species 
collected from below the Bonneville Dam. 

The Commission then asked questions of the invited panel members. 
Chair Lorenzen expressed his continuing concern with the lack of correlation 
between spill and increased salmonid survival rates. 

Mr. Schneider responded that with only three years' experience with the 
spill program, the science is not yet sufficient to support speculation about 
improved survival rates. 



Approved __ _ 
Approved with Corrections __ _ 

Minutes are not final until approved by the EQC 

ENVIRONMENTAL QUALITY COMMISSION 
MINUTES OF THE TWO HUNDRED AND FIFTY-SEVENTH MEETING 

January 10, 1997 
Regular Meeting 

The Environmental Quality Commission meeting was convened at 8:30 
a.m. on Friday, January 10, 1997, at the Department of Environmental Quality, 
811 S.W. Sixth Avenue, Portland, Oregon. The following members were 
present: 

Henry Lorenzen, Chair 
Carol Whipple, Vice Chair 
Melinda Eden, Member 
Linda McMahan, Member 
Tony Van Vliet, Member 

Also present were Larry Knudsen, Assistant Attorney General, Oregon 
Department of J.ustice, Langdon Marsh, Director, DEQ, and other DEQ staff. 

Note: Staff reports presented at this meeting, which contain the 
Department's recommendations, are on file in the Office of the Director, 
811 S.W. Six_th Avenue, Portland, Oregon 97204. Written material 
submitted at this meeting is made a part of this record and is on file at the 
above address. These written materials are incorporated in the minutes 
of the meeting by reference. 

Chair Lorenzen called the meeting to order at 8:30 a.m. 

A. Approval of Minutes 

Commissioner Eden noted a correction in the minutes of the November 
15, 1996 work session. The corrected sentence should read "Commissioner 
Eden asked about the source and outcome of water used in the neutralization 
(not incineration) process." Commissioner Whipple moved to approve the 
minutes with the correction. Commissioner Eden seconded the motion and the 
minutes were approved as corrected. 
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B. Approval of Tax Credits 

No tax credits were presented. 

C. Rule Adoption: Revised Environmental Clean-up Rules 

Mary Wahl, Waste Management and Cleanup Administrator and Jeff 
Christensen, Senior Policy Analyst in Cleanup Policy and Program Development 
presented the Revised Environmental Cleanup Rules to the Commission. Ms. 
Wahl noted two items for correction in the staff report: (1) in the cover memo, the 
lowest cost option is preferred unless there are proportionately greater benefits 
in the other balancing factors, not if there is risk reduction below the acceptable 
risk level; and (2) the original "Attachment A" had some word processing errors 
that were corrected and the new "Attachment A" dated January 10, 1997, would 
be the document subject to the vote. 

Ms. Wahl expressed her appreciation to staff and the many citizen 
volunteers who made the rule revision process possible. She said that while the 
Department and the advisory committee believe the proposed rules are both 
protective and workable, they are both willing to come together again and revise 
the rules if needed. 

Jeff Christensen discussed the rules, the rulemaking process, and the 
comments received. He noted that the comments led to some refinements in the 
rules, but the overall structure of the rules was similar to the Public Comment 
version of the rules that was open for comments for forty-five days and was 
subject to nine hearings in seven cities across Oregon. 

Commissioner Eden moved to adopt the rules as recommended by the 
Department. Commissioner Whipple seconded the motion and it was 
unanimously approved. 

After the vote on the rule adoption, Don Haagensen, a Portland attorney 
and Chair of the Central Advisory Committee, spoke briefly on the rulemaking 
process. He commended both the Department and his fellow committee 
members for doing high quality work in short turnaround times. 

John Ledger, Legislative Counsel of Associated Oregon Industries (AOI), 
also spoke after the vote. Mr. Ledger commended the Department for working 
together with industry to forge a set of rules that would be flexible and cost 
reasonable. 
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D. Rule Adoption: Air Quality Industrial Rules (Small Source Title V 
Deferral Extension) 

Greg Green, Air Quality Administrator, introduced this item to the 
Commission. Air pollution sources that exceed certain emission thresholds must 
have Title V permits or synthetic minor permits. In January, 1995, EPA 
announced a "transition policy" allowing sources with the Potential To Emit (PTE) 
at threshold levels, but with low actual emissions (less than 50 percent of 
threshold levels) to defer Title V permitting requirements until January, 1997. 
DEQ adopted a rule (OAR 340-028-2110(4) (b)) to take advantage of the policy. 
EPA recently extended the deferral by eighteen months, while it engages in 
rulemaking to redefine PTE (required by recent court cases). This proposed 
revision would take advantage of the Small Source Title V Deferral Extension. 

Commissioner Whipple asked what proportion of sources were limited by 
the current threshold. Benjamin Allen of the Air Quality staff said that PTE and 
Plant Site Emission Limits (PSELs) are not directly comparable. PTE determines 
whether a source must have a Title V permit, but is not a regulatory limit on 
emissions like PSELs. 

The Department recommended that the Commission adopt the proposed 
rule amendment. Commissioner Van Vliet moved approval of the Department's 
recommendation; Commissioner Eden seconded the motion. The motion was 
unanimously approved. 

E. Action Item: Extension of the Tualatin Sub-basin Nonpoint Source 
Management Implementation/Compliance Schedule and 
Order (EQC Order) 

Bob Baumgartner, Manager of Northwest Region's Water Quality 
Technical Services program, presented this item to the Commission. Mike 
Wiltsey with the Northwest Region and Amin Wahab, Fanno Creek Watershed 
Manager with the City of Portland, were also available to answer questions. 

The original EQC Order was adopted in 1993 to insure continued 
implementation of ongoing nonpoint source pollution control efforts to achieve 
compliance with the Tualatin Basin phosphorus Total Daily Maximum Loads 
(TMDLs). The original expiration date of the EQC Order was December 31, 
1995. On November 17, 1995, the Commission extended the compliance 
schedule in the Order for fifteen months to allow for a broad review of the 
Tualatin TMDLs. 

Due to budget shortfalls, the review project has not been completed. 
The proposed extension of the EQC Order would provide enough time for the 
Department to complete a thorough review of the scientific information. Further 
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implementation strategies and compliance schedules would be based on review 
of the science. In addition, an extension would prevent the Designated 
Management Agencies (DMAs) and the Department from being out of 
compliance with the Order. 

Mr. Wahab with the City of Portland said he supported the Department's 
recommendation. Commissioner Eden asked whether any DMAs disagreed with 
the proposed Order extension and Mr. Baumgartner responded no. Chair 
Lorenzen asked whether the project can be completed according to cleanup 
levels in the original order. Mr. Baumgartner responded that although water 
quality in the Tualatin has improved over the last ten years, original cleanup level 
estimates may need to be revised based on scientific review. 

Commissioner Whipple moved approval to extend the Tualatin Sub-basin 
Nonpoint Source Management Implementation/Compliance Schedule and Order. 
Commissioner McMahan seconded the motion and it was unanimously 
approved. 

F. Action Item: DEQ v. Russell Henry, Jr. dba Henry Dozing and 
Excavating and Lane Ward -- Appeal of Hearing Order re: 
Violation and Assessment of Civil Penalty 

This case came before the Environmental Quality Commission on Russell 
R. Henry Jr.'s appeal of the hearings officer's Hearing Order Regarding Violation 
and Assessment of Civil Penalty, dated April 19, 1996. Larry Knudsen, Assistant 
Attorney General, provided a summary of the appeal to the Commission. Leslie 
Carlough with the Northwest Region's Enforcement Section and Dottie West, 
open-burning specialist with the Western Region's Salem office were available to 
answer questions from the Commission. The Appellant was represented by 
Attorney Stephen F. Mannenbach who participated via conference call. 

Following discussion of Mr. Henry's request that the Commission dismiss 
the Department's Notice of Appeal and Answering Brief in its entirety, 
Commissioner McMahan moved to deny Mr. Henry's Motion to Strike "Motion to 
Deny," dated August 12, 1996. Commissioner Eden seconded the motion and it 
was passed with four yes votes and one no vote (Commissioner Eden). 

Commissioner Van Vliet moved to deny Mr. Henry's Motion to Dismiss 
Answering Brief, dated July 18, 1996. Commissioner Eden seconded the motion 
and it was unanimously approved. 

After considering the record in the case and arguments from each party, 
Commissioner Eden moved the Commission affirm the decision of the hearings 
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officer and incorporate by reference and adopt as its own the hearings officer's 
Hearing Order Regarding Violation and Assessment of Civil Penalty, dated April 
19, 1996. Commissioner McMahan seconded the motion and it was 
unanimously approved. 

G. Action Item: Petition to Repeal a Portion of OAR 340-024-0301 
Regarding Vehicle Inspection Program for W. and 
E.Scappoose 

This matter came before the Environmental Quality Commission as a 
Petition to Repeal a Portion of the Rule Adopting the Portland Area Inspection 
Program Boundary and Petition to Stay Implementation as to W. Scappoose and 
E. Scappoose pursuant to ORS 183.390 and OAR 137-01-070. The petition was 
filed on November 25, 1996 by the City of Scappoose. The City requested that 
the portion of the petition requesting repeal of the rule not be considered by the 
Commission until after the filing of a "Technical Report" as referenced in the 
petition. The petitioner subsequently withdrew the portion of the petition 
requesting a stay of implementation of the rule. 

Representing the City of Scappoose were Jeff Bennett, Legal Counsel, 
Ken Bailey, City Council Member, Lisa Smith with the Planning Office and City 
Manager Don Otterman. There were also several City Council members present 
in the audience. The City identified an industrial facility in Columbia County 
(Multnomah Plywood Corp.) that closed in 1994, and subsequently requested 
that their Air Contaminate Discharge Permit be cancelled. According to City 
officials, the permitted emissions from this facility would offset emissions 
generated by motor vehicles commuting into the Portland airshed from 
Scappoose. The City maintained that substituting the permitted industrial 
emissions for those of motor vehicles should mitigate the need for vehicle testing 
in Scappoose. Mr. Otterman discussed improvements in bus service designed 
to reduce vehicle miles travelled. Ms. Smith reviewed traffic studies and 
presented a vanpooling recommendation. 

Greg Green, Air Quality Division Manager, and Dave Collier, Air Quality 
Division, presented the Department's position that while the emission 
contribution from any one geographic area may seem relatively small when 
compared to the entire Air Quality Maintenance Are.a Ozone Maintenance Plan 
emissions, each emission strategy is very important to the collective success of 
the Ozone Maintenance Plan. They also stated that substituting emissions 
reductions from Multnomah Plywood for Scappoose area motor vehicles would 
unfairly shift the strategy emphasis to the industrial sauce sector. 
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Following questioning from the Commission, Commissioner Eden moved 
to approve the Department's recommendation to deny the petition submitted by 
the City of Scappoose and retain the Scappoose census areas in the Motor 
Vehicle Inspection and Maintenance area. She included in the motion a 
direction to Department staff to explore creative ways to reward communities for 
efforts such as those carried out by the City of Scappoose. Commissioner 
McMahan seconded the motion. Commissioner Van Vliet proposed a second 
motion to allow a temporary stay of removal from the Vehicle Inspection 
Boundary, but withdrew the motion following clarification from Larry Knudsen, 
Assistant Attorney General. Director Marsh took a roll call vote on the motion to 
deny, and it passed with four yes votes and one no vote (Commissioner Van 
Vliet). Chair Lorenzen thanked the City of Scappoose representatives for their 
efforts to improve the region's air quality. 

H. Action Item: Department of Environmental Quality's 
Recommendations Regarding the Deadline for Accepting 
Comments on Proposed Rulemaking 

Susan Greco, Department Rules Coordinator, presented this item to the 
Commission. The Commission had previously requested that the Department 
make recommendations regarding the procedures for considering comments on 
proposed rulemaking. In the past, the Commission has asked either selected 
members of an advisory committee, a panel of technical experts or 
representatives of affected interest groups to attend a Commission meeting 
when proposed rules were to be adopted by the Commission, and answer any 
questions the Commission might have regarding the proposed rules. These 
Commission meetings have occurred after the public comment period has 
closed. Based on advise from the Attorney General's office, the Commission 
can no longer follow this practice without violating ORS 183.335(13)(g). Rules 
adopted using this practice would be at risk of being invalidated by a court since 
they would not have been adopted in compliance with rulemaking procedures. 

The Department recommended that it continue to employ the procedures 
used in the past. For those rules which appear to the Department to be 
controversial or in which the Commission has expressed interest, the 
Department will schedule the comment period to extend through a Commission 
meeting. At that meeting, the Commission can hear from staff, technical experts, 
the advisory committee, affected parties and the general public. The Department 
will continue to schedule a public hearing and accept both written and oral 
comments at the hearing. The adoption of the rules will be scheduled for a 
subsequent Commission meeting. 
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Following discussion and questions from the Commission, Director Marsh 
proposed that these recommendations be implemented on a trial basis and 
reviewed periodically to ensure they will allow the Commission to hear from 
interested and affected parties without violating the prohibition on late 
comments. The Commission agreed, and there was no motion or vote required. 

Mary Wahl, Waste Management and Cleanup Division Administrator, 
introduced Items I, J, K, Land M to the Commission. She provided a summary 
of the reports that are provided to the 1997 Legislature, either as required by law 
or in response to specific direction provided to the Department by the 1995 
Legislature. 

I. Informational Item: 8th Annual Environmental Clean-up Report 

The Waste Management and Cleanup Division is required under ORS 
465.235 to provide this annual report to the Commission, the Governor and the 
Legislature. The report presents cleanup program activities for the past fiscal 
year and summarizes cleanup actions in progress as well as those projected for 
completion through June, 1997. It also includes a summary of the four-year plan 
through 1999. 

J. Informational Item: Report to the 1997 Legislature on Status 
and Alternative Funding Mechanisms for the Toxics 
Use Reduction Program 

The Hazardous Waste Policy and Program Development Section of the 
Waste Management and Cleanup Division was directed by the Legislature, in a 
1995 budget note, to review the current funding source for the Toxics Use 
Reduction Program and to evaluate alternative funding mechanisms for the 
program. The report summarizes the results of this evaluation and provides the 
Legislature with four new few options as alternate funding sources. 

K. Informational Item: Report to the 1997 Legislature on Orphan 
Site Funding Review 

The Cleanup Policy and Program Development Section of the Waste 
Management and Cleanup Division was directed by the Legislature in a 1995 
budget note to convene a task force to review alternate funding sources for the 
fees supporting orphan site cleanups. This report summarizes the results of the 
review effort and presents the Legislature with several funding alternatives. 

L. Informational Item: Report to the 1997 Legislature on Solid Waste 
"Budget Note" Review 
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The 1995 Legislature asked the Department to "review existing legislation 
and report to the 1997 Legislature on any recommended changes in waste 
reduction and recycling measurement requirements, and enforcement .... " The 
Department's report contains the Department's analysis and recommendations. 

M. Informational Item: Solid Waste Management Program Biennial 
Report to the 1997 Legislature 

The first three parts of this report provide data on information on the 
status of solid waste generation, waste prevention, recycling and disposal in 
Oregon. The fourth part is a status report from Portland Metropolitan Service 
District on waste reduction program planning and implementation. 

N. Commissioners' Reports 

Commissioner Whipple reported on the development of the Healthy 
Streams Partnership and her role as the Commission's representative on the 
Governor's Watershed Enhancement Board. She encouraged Commission 
members to follow the progress of the Partnership and discussed its potential 
impact on the Department. 

Commissioner Van Vliet noted a recent, anonymous article in the "Oregon 
Insider" regarding the Department's enforcement program. Northwest Region 
Administrator Tom Bispham said the Department was preparing a response. 

Chair Lorenzen said he would like to arrange a joint meeting of the 
Commission and the Board of Agriculture within the next several months to 
discuss topics of mutual interest. 

0. Director's Reports 

Director Marsh briefed the Commission on the recent federal district court 
ruling which states that the U.S. Forest Service must get Oregon 401 Water 
Quality Certification before issuing or renewing grazing permits for 1997. DEQ 
and the Oregon Department of Agriculture (ODA) are working jointly to develop a 
"universal" 401 Certification to provide to people requesting grazing permits. The 
current proposed approach would be through an emergency rule process to be 
brought to the Commission at the February, 1997, meeting. 

Director Marsh discussed the list of agency legislation to be introduced 
this session. He noted that Non Point Source Tax Credit proposal did not make 
the cut during the Department of Administrative Service's review process. 
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Director Marsh reported on his recent trip to the Netherlands with Oregon 
government and industry representatives to explore incentive-based options for 
future environmental regulation, such as the so-called "Green Permits" and the 
Environmental Stewardship Project. He said there may be industry-introduced 
legislation this session that will bring these approaches to a more visible level. 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: February 19,1997 
To: Environmental Quality Commission 

From: Maggie Vandehey, Tax Credit Coordinator 

Subject: Corrections to 2/28/97 Agenda Item B 

Please discard the previous Agenda Item B for the February 28, 1997 Environmental Quality 
Commission meeting that was sent to you and replace it with this enclosure. I corrected several 
errors in my report generator. I hope this didn't cause any inconvenience. 



Environmental Quality Commission 
D Rule Adoption Item 
X Action Item 

D Information Item 

Title: 

Approval of Tax Credit Applications 

Summary: 

Agenda Item ~ 

February 28, 1997 Meeting 

Staff does not recommend granting three requests for extension of time to file applications. 
Staff does recommend the approval of three (3) tax credit applications with a total facility cost 
of $245, 136 and two (2) certificate revocations as follows: 

3 Pollution Prevention 

1 Pollution Control 

1 Field Burning Facility 

4 Total Tax Credits 

0 Applications with costs exceeding $250,000 
0 Applications for Pre-certification 
0 Request for certificate transfer 
2 Certificate revocations 
3 Requests for extension of time to file 

$123,843 

$121,293 

$ 245,136 

Approve issuance of tax credit certificates for applications as presented in Attachment A of the 

staff report. 
Revoke tax credit certificates presented in Attachment B of the staff report. 
Do not grant an extension of time to file three applications as requested in Attachment C of the 

staff report. 

February 10, 1997 
Taxshare\eqc_fin\9702_eqc.doc 

./ 
Director 

tAccommodations for disabilities are available upon request by contacting the 
Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD). 



State of Oregon 

Department of Environmental Quality 

Date: 

To: 

From: 

Subject: 

February 10, 1997 

Environmental Quality Commission 

Langdon Marsh, Director 

Agenda Item B, February 28, 1997 EQC Meeting 
Approval of Tax Credit Applications 

Statement of the Need for Action 

Memorandumt 

This staff report presents the staff analysis of pollution prevention and control facilities 
tax credit applications and the Department's recommendation for Commission action on 
these applications. The following is a summary of the applications presented in this 
report: 

Applications for Pollution Prevention Pilot Program: Air Quality 
All equipment is used in the normal course of doing business. However, the owners would not have replaced their 
existing systems at this time or with this particular equipment had it not been required by the National Emission 
Standards for Hazardous Pollutants (NESHAP) and to avoid monitoring and record-keeping requirements. 

TC No. Applicant Description 
4712 Lyle & Rosalie Nelson, New multiprocess wet cleaning system 

LLC installed as a replacement for one of two 
percloroethylene dry cleaning machines 
which vented emissions to the atmosphere 
during the drying cycle. 

4717 Newport Dry Cleaners New non venting dry-to-dry percloroethylene 
dry-cleaning machine installed as a 
replacement for a perc dry-to-dry machine 
which vented emissions to the atmosphere. 

4718 West 11 '" Laundry and New non venting dry-to-dry percloroethylene 
Cleaners, Inc. dry-cleaning machine installed as a 

replacement for a perc dry-to-dry machine 
which vented emissions to the atmosphere 

Total Prevention 

1A large print copy of this report is available upon request. 

Cost 
$39,200 

$55, 143 

$29,500 

$ 123,843 

Percent 
Allocable 
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Applications for Pollution Control Tax Credit 

Other Division 16 
4672 David R. Briggs' AQ: Field Burning. Like-for Like Re!;!lacement 

of John Deere 2810 7-Bottom plow. New 
John Deere 8400 225 hp tractor. Used to 
plow, harrow and fiail as an alternative to 
open field burning. 

Total Pollution Control 

1 See Certificate Revocation 

Certificate Revocation 

$121,293 52% 

$121,2S3 

David R. Briggs' tax credit application number 4672 contains a like-for-like replacement 
of a ?--Bottom plow which was certified under Pollution Control Facility Tax Credit 
Certificate Number 2856 as shown in Attachment B. Certificate Number 2856 would be 
revoked to coincide with the approval of tax credit application number 4672. 

ELF Atochem North America, Inc. received Pollution Control Facility Certificate Number 
2740 on December 13, 1991 for a two-stage emergency scrubber. However, during 
1994 they experienced two events where chlorine escaped into the air which 
necessitated replacement of the 1991 equipment. Elf Atochem will be applying for a 
tax credit on the new replacement scrubber which became operational in March of 
1996. 

Extension of Time to File 

On December 31, 1996, Willamette Industries, Inc. requested an extension of time to 
file three applications as provided for in OAR 340-16-020 (1): 

(c)The Commission may grant an extension of time to submit an application if 
circumstances beyond the control of the applicant would make a timely filing 
unreasonable; 
(d) An extension shall only be considered if applied for within two years of 
substantial completion of construction of the facility. An extension may be granted 
for no more than one year. Only one extension may be granted. 

The three projects were completed and placed in service on December 31, 1994. They 
are: 
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Willamette's South Valley Project #185 - Equipment Washing Station 
Willamette's Duraflake Project# 239 - Air Density Separator 
Willamette's Albany Paper Mill project #94-20 - Mill Sewer System 

The requests, as shown in Attachment C, are made for the following circumstances 
beyond the control of the applicant: 

1. Applicant found it difficult to document the components eligible for pollution 
control in a manner that would satisfy the CPA reviewing the application. 

2. Applicant's Environmental Engineering Staff had time pressures placed on 
them due to work involving Title V Federal Air Permits. 

3. Applicant's acquisition of another business placed a burden on the 
applicant's accounting department. 

Background and Discussion of Issues 

There are no issues presented for discussion in this report. 

Summary of Any Prior Public Input Opportunity 

The Department does not solicit public comment on individual tax credit applications 
during the staff application review process. Opportunity for public comment exists 
during the Commission meeting when the applications are considered for action. 

Conclusions 

The recommendations for action on the attached applications are consistent with 
statutory provisions and administrative rules related to the pollution control, pollution 
prevention and reclaimed plastic product tax credit programs. 

Recommendation for Commission Action 

The Department recommends the Commission: 

A) Approve certification for the tax credit applications as presented in Attachment A 
of the Department Staff Report. 

B) Revoke David L. Briggs' Pollution Control Tax Credit Certificate Number 2856 to 
coincide with the approval of tax credit application number 4672 as presented in 
the Department Staff Report and it's Attachment B. 

C) Revoke ELF Atochem North America, lnc.'s Pollution Control Facility Certificate 
number 2740 as presented in the Department Staff Report and it's Attachment B. 
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D) Do not grant an extension of time to file the three applications as presented in 
the Department Staff Report and it's Attachment C. The Department does not 
agree the reason's cited in the letter are beyond the control of the Applicant. 

Intended Follow-up Actions 

Notify applicants of Environmental Quality Commission actions. 

Tax Credit Program Overview 

1/1/96 - 12/31/96 2/28/97 Recommendation 

Certificates Certified Certified App. Certified Certified 
Costs• Allocable Count Costs' Allocable 

Costs' Costs' 

Pollution Prevention 438,561 438,561 11 123,843 123,843 

Pollution Control 

Air Quality 5,478,642 5,478,642 8 

CFC 11,336 11,336 6 

Field Burning 795,679 681,616 12 121,293 $55,777 

Noise 200,347 200,347 3 

Hazardous Waste 136,845 136,845 4 
SW - Recycling 908,387 879,746 20 

SW- Landfill 

Water Quality 2,108,757 2,108,757 10 

UST 4,473,560 4,234,849 40 
Total 14,113,553 13,732, 138 103 121,293 $55,777 

Reclaimed Plastics 598,250 598,250 18 

TOTALS 15,150,364 14,768,949 132 245,136 179,620 

4 
Certified Costs represent the total facility costs the Department determined to be eligible under the 

tax credit program. 
5 

Certified Allocable Costs represent the Certified Costs multiplied by percentage allocable to 
pollution control. The actual dollars that can be applied as credit are 50 percent of the Certified 
Allocable Costs. 

App. 
Count 

3 

1 

4 
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Available as Tax Relief by Year 

App. 
No. 1997 1998 1999 2000 2001 2002 2003 

P'rior to 1997*. $18,189 $1!;,848 ... $15,347. $14,898 $g_739 . ,$)),133 $7,750 

2/28/97 EQC 4712 

Total 1/28/97' 

, _cu_m~yta11y~-'-;' -· 
Tptal' • '• 

* in thousands 

4717 

4718 

4672 

Attachments 

$3,920 

$5,514 

$2,950 

$4,505 

$17 

$3,920 $3,920 $3,920 $3,920 

$5,514 $5,514 $5,514 $5,514 

$2,950 $2,950 $2,950 $2,950 

$4,505 $4,505 $4,505 $4,505 $4,505 

$17 $17 $17 $17 $5 

A. Pollution Control Tax C.redit Application Review Reports. 
B. Certificates to be Revoked. 
C. Requests for Extension of Time to File. 

Reference Documents (available upon request) 

1. ORS 468.150 through 468.190. 
2. OAR 340-16-100 through 340-16-125. 
3. OAR 340-16-005 through 340-16-050. 
4. ORS 468.925 through 468.965. 
5. OAR 340-17-010 through 340-17-055. 

Approved: 

Section: 

Division: 

$4,505 

$5 

2004 2005 

$5,750 $738 

e- rt P pared By: Margaret Vandehey 
Phone: (503) 229-6878 
Date Prepared: February 10, 1997 

Taxshare\eqc\9702_deq.doc 

2006 
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State of Oregon 
Department of Agriculture 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

David R. Briggs 
92001 N. Coburg Rd 
Eugene OR 97 408-9236 

The applicant owns and operates a grass seed farm operation in Lane County, Oregon. 

Application was made for tax credit for air pollution control equipment. 

2. Description of Claimed Facility 

The equipment described in this application is located at 92001 N Coburg Rd, Eugene, Oregon. 
The equipment is owned by the applicant. 

John Deere 
John Deere 

8400 
2810 

225 hp tractor 
7-Bottom plow 

Claimed equipment cost: $121,292.58 

$116,922.58 
4,300.oo· 

(Accountant's Certification was provided and the applicant provided copies of purchase 
orders.) 

'This facility is a like-for-like replacement of the original facility certified as certificate 
2856. The facility is eligible for tax credit certification (340-16-025)(3)(g)(A) up to an 
amount equal to the difference between the cost of the new facility ($18,500) and the like-for
like replacement cost of the original facility ($14,200). The value of the improvement, 
therefore, is $4,300. 

3. Description of Farm Operation Plan to Reduce Open Field Burning. 

The applicant has 900 acres of annual grass seed under cultivation. Mr. Briggs has now made 
the complete transition from open field burning to flail chopping, plowing, disking, harrowing 
and rolling to prepare his acreage for replanting. 

The applicant states that to accomplish the plowing, harrowing and rolling functions in a timely 
manner the higher horsepower tractor and wider 7-bottom plow are required. 

4. Procedural Requirements 

The equipment is governed by ORS 468.150 through 468.190, and by OAR Chapter 340, 
Division 16. The equipment has met all statutory deadlines in that: 
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Purchase of the equipment was substantially completed on July 15, 1996. The application was 
submitted on October 3, 1996; and the application for final certification was found to be 
complete on January 23, 1997. The application was filed within two years of substantial 
completion of the equipment. 

5. Evaluation of Aoplication 

a. The equipment is eligible under ORS 468.150 because the equipment is an approved 
alternative method for field sanitation and straw utilization and disposal that reduces a 
substantial quantity of air pollution. This reduction is accomplished by reduction of air 
contaminants, defined in ORS 468A.005; by reducing the maximum acreage to be open 
burned in the Willamette Valley as required in OAR 340-26-013; and, the facility's 
qualification as a "pollution control facility", defined in OAR 340-16-025(2)(f) 
A): "Equipment, facilities, and land for gathering, densifying, processing, handling, 
storing, transporting and incorporating grass straw or straw based products which will 
result in reduction of open field burning." 

b. Eligible Cost Findings 

In determining the percent of the pollution control equipment cost allocable to pollution 
control, the following factors from ORS 468.190 have been considered and analyzed as 
indicated: 

1 . The extent to which the equipment is used to recover and convert waste 
products into a salable or usable commodity. 

The equipment does not recover or convert waste products into a salable or 
usable commodity. 

2. The estimated annual percent return on the investment in the equipment. 

There is no annual percent return on the investment as applicant claims no 
gross annual income. 

3. The alternative methods, equipment and costs for achieving the same pollution 
control objective. 

The method chosen is an accepted method for reduction of air pollution. The 
method is one of the least costly, most effective methods of reducing air 
pollution. 

4. Any related savings or increase in costs which occur or may occur as a result 
of the purchase of the equipment. 

There is an increase in operating costs of $2, 762 to annually maintain and 
operate the equipment. These costs were considered in the return on 
investment calculation. 



Application No. TC-4672 
Page 3 

5. Any other factors which are relevant in establishing the portion of the actual 
cost of the equipment properly allocable to the prevention, control or reduction 
of air pollution. 

A facility that replaces a previously certified facility before the end of its 
useful life is eligible for the remainder of the tax credit certified to the original 
facility (340-16-025) (3) (g) (B). The applicant's previous application was 
certified for $7,100 ($14,200 x .50) in tax relief. The certification was 
issued in 1992. The remainder of the tax credit eligible to the new facility is 
$3,550 ($7, 100 x .50). 

The established average annual operating hours for tractors is set at 450 
hours. To obtain a percent allocable, the annual operating flours per implement 
used in reducing acreage open field burned is as follows: 

Implement 
Plow 

Harrow/Roller 

Acres Worked 
350 
1050 (350 x 3) 

Total annual operating hours 

Acres/Hour 
7 
7 

Annual 
Ooerating hours 

50 
150 
200 

The total annual operating hours of 200 divided by the average annual operating 
hours of 450 produces 44 percent allocable. 

Claimed Percent Cost 
Eguipment Cost Allocable Allocable 

Tractor $116,992.58 44 $51,477 
Plow 4 300.00 100 4 300 

Total $121,292.58 46 $55, 777 

Therefore, the claimed facility cost of $121,292.58 multiplied by 46 percent 
allocable to pollution control, multiplied by 50 percent of the certified cost of 
the facility, plus the $3,550 remainder of the previously certified tax credit 
provides a 52 percent portion of the facility that is allocable to pollution 
control. 

$121,292.58 x .46 x. 50 + $3,550 = $31,447/.50 = $62,894/121,292.58 = 52% 

The actual cost of the equipment properly allocable to pollution control as determined 
by using these factors is 52%. 

6. Summation 

a. The equipment was constructed in accordance with all regulatory deadlines. 

b. The equipment is eligible under ORS 468.150 as an approved alternative method for 
field sanitation and straw utilization and disposal that reduces a substantial quantity of 
air pollution as defined in ORS 468A.005 



c. The equipment complies with DEQ statutes and rules. 
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d. The portion of the equipment that is properly allocable to pollution control is 52%. 

7. The Department of Aariculture's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility Certificate 
bearing the cost of $121,292, with 52% allocated to pollution control, be issued for the 
equipment claimed in Tax Credit Application Number TC-4672. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
PH: (503) 986-4701 

· FX: (503) 986-4730 

JB:rc 
January 23, 1997 



State of Oregon 
Department of Environmental Quality 

Application No. T-4712 

TAX RELIEF APPLICATION REVIEW REPORT 
POLLUTION PREVENTION PILOT PROGRAM 

1. Applicant 

Lyle & Rosalie Nelson, LLC 
415 SE 3rd 
Bend, Oregon 97702 

The applicant owns and operates a clothes cleaning shop located 415 SE 3rd Bend, 
Oregon. 

Application was made for tax credit for an air pollution prevention facility. 

2. Description of Facility 

The claimed facility is a new multiprocess wet cleaning system which was installed as a 
replacement for one of two perc dry-cleaning machines which vented emissions to the 
atmosphere during the drying cycle. The wet cleaning system eliminates the emissions 
of perc by replacing the process with one using water and detergents. 

Claimed Facility Cost: $ 39,200 

3. Procedural Requirements 

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter 
340, Division 16. 

The pollution prevention facility met all regulatory deadlines in that: 

Installation of the facility was substantially completed on June 18, 1996. The 
application for final certification was received by the Department on December 17, 
1996. The application was found to be complete on January 6, 1997, within one year of 
installation of the facility. 
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4. Evaluation of Application 

Rationale For Eligibility 

( 1) The pollution prevention facility is eligible because a multiprocess wet cleaning 
system is a recognized alternative to perc dry-cleaning and it was installed as a 
replacement for an existing perc machine. Also the new process is not subject to 
the National Emission Standard for Hazardous Air Pollutants (NESHAP), 
specifically 40 CPR 63.320 to 63.325 national perchloroethylene air emissions 
standard for dry cleaning facilities. 

The pollution prevention facility was installed between January 1, 1996 and 
December 31, 1999. 

The facility does not qualify for a pollution control tax credit under ORS 468.165 
and 468.170. 

(2) The facility installed a multiprocess wet cleaning system as a replacement for a 
perc dry-cleaning machine. 

(3) The facility is registered with the EPA under the Clean Air Act Title III National 
Emissions Standards for Hazardous Air Pollutants. 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that it meets the 
definition of a pollution prevention facility for this pilot program. 

c. The applicant indicated that the tax credit program was a determining factor in 
installing this equipment. 

6. Director's Recommendation 

DPK 

Based upon these findings, it is recommended that a Pollution Prevention Facility 
Certificate bearing the cost of$ 39,200 be issued for the facility claimed in Tax Credit 
Application No. T-4712. 

01/06/97 10:58 AM 



State of Oregon 
Department of Environmental Quality 

Application No. T-4717 

TAX RELIEF APPLICATION REVIEW REPORT 
POLLUTION PREVENTION PILOT PROGRAM 

1. Applicant 

Newport Dry Cleaners 
324 N. Coast Hwy. 
Newport, Oregon 97365 

The applicant owns and operates a percloroethylene dry cleaning shop located at 324 N. 
Coast Hwy. Newport, Oregon. 

Application was made for tax credit for an air pollution prevention facility. 

2. Description of Facility 

The claimed facility is a new non venting dry-to-dry perc dry-cleaning machine which 
was installed as a replacement for an old perc dry-to-dry machine which vented 
emissions to the atmosphere. The new perc machine reduces the creation of emissions 
by maintaining them within the machine. 

Claimed Facility Cost: $ 55,143 

3. Procedural Requirements 

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter 
340, Division 16. 

The facility met all regulatory deadlines in that: 

Installation of the facility was substantially completed on December 8, 1996. The 
application for final certification was received by the Department on December 30, 
1996. The application was found to be complete on January 6, 1997, within one year of 
installation of the facility. 
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4. Evaluation of Application 

Rationale For Eligibility 

(1) . ·The pollution prevention facility is eligible because it meets the requirement of 
avoiding the substantive requirements of the National Emission Standard for 
Hazardous Air Pollutants (NESHAP), specifically 40 CPR 63.320 to 63.325 
national perchloroethylene air emissions standard for dry cleaning facilities. 

The facility was installed between January 1, 1996 and December 31, 1999. 

The facility does not qualify for a pollution control tax credit under ORS 468.165 
and 468.170. 

(2) The owner installed equipment which resulted in perchloroethylene use of less 
than 140 gallons per year and the dry cleaning facility qualifies as a small area 
source under the NESHAP. 

(3) The dry cleaning facility is registered under the Clean Air Act Title III National 
Emissions Standards for Hazardous Air Pollutants. 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that it meets the 
definition of a pollution prevention facility for this pilot program. 

c. The applicant indicated that the tax credit program was not a determining factor in 
installing this equipment. 

6. Director's Recommendation 

DPK 

Based upon these findings, it is recommended that a Pollution Prevention Facility 
Certificate bearing the cost of$ 55,143 be issued for the facility claimed in Tax Credit 
Application No. T-4717. 

01106/97 2:20 PM 



State of Oregon 
Department of Environmental Quality 

Application No. T-4718 

TAX RELIEF APPLICATION REVIEW REPORT 
POLLUTION PREVENTION PILOT PROGRAM 

1. Applicant 

West 11th Coin Laundry and Cleaners, Inc. 
2410 West 11th 
Eugene, Oregon 97402 

The applicant owns and operates a laundry and percloroethylene dry-cleaning shop 
located 2410 West 11th Eugene, Oregon. 

Application was made for tax credit for an air pollution prevention facility. 

2. Description of Facility 

The claimed facility is a new non venting dry-to-dry perc dry-cleaning machine which 
was installed as a replacement for an old perc dry-cleaning machine which vented 
emissions to the atmosphere. The new perc machine reduces the creation of emissions 
by maintaining them within the machine. 

Claimed Facility Cost: $ 29,500 

3. Procedural Requirements 

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter 
340, Division 16. 

The facility met all regulatory deadlines in that: 

Installation of the pollution prevention facility was substantially completed on July 12, 
1996. The application for final certification was received by the Department on January 
3, 1997. The application was found to be complete on January 9, 1997, within one year 
of installation of the facility. 
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4. Evaluation of Application 

Rationale For Eligibility 

(I) The pollution prevention facility is eligible because it meets the requirement of 
avoiding the substantive requirements of the National Emission Standard for 
Hazardous Air Pollutants (NESHAP), specifically 40 CFR 63.320 to 63.325 
national perchloroethylene air emissions standard for dry cleaning facilities. 

The new dry-cleaning facility is leased from Pierre Equipment Leasing, Inc. and 
was installed between January 1, 1996 and December 31, 1999. Lessor agrees to 
relinquish rights to applicable tax credits. 

The facility does not qualify for a pollution control tax credit under ORS 468.165 
and 468.170. 

(2) The owner installed equipment which resulted in perchloroethylene use of less 
than 140 gallons per year and the dry cleaning facility qualifies as a small area 
source under the NESHAP. 

(3) The dry cleaning facility is registered under the Clean Air Act Title III National 
Emissions Standards for Hazardous Air Pollutants. 

5. 'Summation 

a. The pollution prevention facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that it meets the 
definition of a pollution prevention facility for this pilot program. 

c. The applicant indicated that the tax credit program was a determining factor in 
installing this equipment. 

6. Director's Recommendation 

DPK 

Based upon these findings, it is recommended that a Pollution Prevention Facility 
Certificate bearing the cost of$ 29,500 be issued for the facility claimed in Tax Credit 
Application No. T-4718. 

01/27/97 2:46 PM 



· elf atochem 
~ 

December 16, 1996 

ELF ATOCHEM NORTH AMERICA, INC. 
6400 N.W. Front Avenue 
Portland, Oregon 972i0 

(503) 228-7655 

Department of Environmental Quality 
Management Services Division, 6th Floor 
811 S.W. Sixth Avenue 
Portland, OR 97204 

Attachment B 

This letter is intended to notify the Dt;partment of a change in equipment which 
'''"" pro\,;Ouol"'J ro0....h-f1p.d for tav <'red;t v~a~ \o." _._ "'J ...,.,,...1._L..:_...___ _._ " ~- ,.._ ~ .• 

On December 13, 1991 the Department issued Pollution Control Facility 
Certificate No. 2740 for a two-stage emergency chlorine scrubber. A copy of the 
certificate is attached. Although the scrubber was ve1y affective in controlling chlorine 
emissions to air dming emergencies, during 1994 we experienced two events where 
chlorine escaped to air before the scrubber was fully operational. 

During 1995 we constructed a new continuously operating scrubber which became 
operational in March of 1996. Most of the components of the old sc1ubber were utilized 
in the new scrubber, but some were removed from service. Attached is a copy of Exhibit 
"C" from the original tax credit application. The equipment listed on the first entry of 
Exhibit "C" for $118,793.71 has been removed from service and has been discarded. 
This equipment was removed from service in March of 1996. It appears that the 
Department should modify Ce1tificate No. 2740 to reflect these changes. 

Elf Atochem Nmth America is planning to file a pollution control tax credit 
application for the new scrubber. None of the components from the old scrubber which 
are being used in the new scrubber have been included in the facility cost for the new 
scrubber. 

If you have any questions, please feel free to contact me at (503) 225-7210. 

Sincerely 
Elf Atochem North America 

~/;:;?~,) 
Larry D'."Patterson 
Environmental Manager 



~ STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Certificate No, 2740 
Date of Issue . 12-13-91 
Application No. T-2656 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 

. ATOCHEM NORTH AMERICA 6400 N.W . Front 
BASIC CHEMICALS DIVISION Portland, Oregon 

-p.a. Box 4Hl2 
Portland, OR 97208 

As: ( )Lessee (x)Owner 

Description of Pollution Control Facility: 

Two-stage emergency.chlorine seal scrubber. 

Type of Pollution control Facility: 
(x)Air ( )Noise ( )Water ( )Solid waste ( )Hazardous.Waste ( )Used Oil 

Date Facility was Completed: 4/12/90 Placed into Operation: 4/12/90 

Actual cost of Pollution control Facility: . $345,213.00 I 

Percent of Actual Cost Properly Allocable to Pollution Control: 100% 

Based upon the inforffiation contained. in the application referenced above, the Environmental Quality 
Comnission certifies that the facility described herein was erected, constructed or installec' ' 
accordance with the requirements of subsection (1) of ORS 468.165, and is designed for, and is ~ , 
operated or will operate to a substantial extent for the purpose of preventing, controlling or 
reducing air, water or noise pollution or solid waste, hazardous· wastes or used oil, and that it is 
necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 arrl rules adopl:e:l 
thereunder. · 

Therefore,. this Pollution Control Facility Certificate is iseu'ed this date subject to a::npliance with 
the statutes of the State of Dregon, the regulations of the Department of Environmental Quality and 
the following special conditions:' 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of 
preventing, controlling, arid reducing the tyPi> of pollution aa indicated above. 

2. The Department of Environmental QUality.shall be immediately notified of any proposed change in 
use or method of operation of the facility and if, for any reason, the facility ceases to oparate 

I . 
for its intended pollution control purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality ehall be 
pranptly provided, 

NOTE: . The facility described herein is not eligible to recelve tax credit certificatl.on as an Energy 

conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person 
issued the Certificate elects to take the tax credit relief under ORS 316.097 or 317.072. 

MY102408 ( 12 /91) 

Signed: 

Title: Wi.11:1.'am W. Weeelnge~hairman 

Approved by the Environmental Quality Commisaion 
on the 13th day of December, 1991. 



STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Certificate No. 
Date of Issue 
Application No. 

POLLUTION CONTROL FACILITY CERTIFICATE 

ISSUED TO: LOCATION OF POLLUTION CONTROL 

David R. Briggs 92001 North Coburg Road 
92001 North Coburg Road Eugene, Oregon 97401 
Eugene, Oregon 97401 

ATTENTION: David R. Briggs 

AS: ( )LESSEE {x)QWNER ( )INDIV ( )PARTNER ( )CORP ( )NON-PROFIT 

DESCRIPTION OF POLLUTION CONTROL FACILITY: 

John Deere, model 2810 plow. 

TYPE OF POLLUTION CONTROL FACILITY: 
{x)AIR ( )NOISE ( )WATER ( )SOLID WASTE ( )HAZARDOUS WASTE 

2856 
4-23-92 
T-3742 

FACILITY: 

( )CO-OP 

( )USED OIL 

DATE FACILITY WAS COMPLETED: 1-2-92 PLACED INTO OPERATION: 8-01-92 

.ACTUAL COST OF POLLUTION CONTROL FACILITY: $14,200.00 

PERCENT OF ACTUAL COST PROPERLY ALLOCABLE TO POLLUTION CONTROL: 100% 

,,. t':sed upon the. information contained in the application referenced above, the Envirorurental Quality 
;onmission certifies that the facilitY described herein was erected, constructed or installed in 

accordance with the requirements of subsection (1) of ORS 468.165, and is designed for, and is being 
operated or will operate to a substantial extent for the purpose of preventing, controlling or 
reducing air, water or noise pollution or solid waste, hazardous wastes or used oil, arid that it is 
necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules adopt:e::I 
thereunder. 

I 

Therefore, this Pollution Control Facility Certificate is issued this date subject.to o:npliance with 
the statutes of the State of oregon, the regulations of the Department of Environmental Quality and 
the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of 
preventing, controlling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be imnediately notified of any proposed change in 
use or method of operation of the facility and if, for any reason, the facility ceases to operate 
for its intended pollution control purpo.se. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be 
pranptly provided. 

NOTE: The facility described herein is not eligible to receive tax credit certification as an Energy 
Conservation Facility under the provisions of Chapter 512, oregon Law 1979, if the person 
issued the Certificate elects to take the tax credit relief under ORS 316.097 or 317.072. 

JB:FB 
MY102920 ( 4/92) 

Signed:-~ //6y«.~ 
Title: William W. Wessinger. Chairman 

Approved by the Environmental Quality Commission 
on the 23rd day of April, 1992. 



December 31, 1996 
t' Willamette Industries, Inc. ~ Executive Offices 

state of Oregon 
Department of Environmental Quality 
Management Services Department 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: Willamette Industries, Inc. 

fii;c;_;i.\ Q[fict. 
Dept. of E~vi• 

[[5) E C I Attachment C 
\f1 01:.C 

3800 First Interstate Tower 
Portland, OR 97201 

(503) 227-5581 

Extension Request for Filing Application for Final Certification 
South Valley Equipment Washing Station 

Gentlemen: 

Willamette Industries, Inc. hereby requests an extension of 180 days until 
June 29, 1997, pursuant to OAR 340-16-020{l){e), to complete the above
referenced Application for Final Certification of Pollution Control 
Facility for Tax Relief Purposes. 

Per our books and records, Willamette's South Valley Project #185 -
Equipment Washing Station was totally completed and placed in service on 
December 31, 1994. Since shortly after completion of this project, 
Willamette has been trying to gather and document data which breaks down 
the project between components eligible for the pollution control credit 
and those not eligible. We have experienced difficulty in documenting the 
~ligible portion of this project in a manner which will satisfy the 
Certified Public Accountants who certify to the eligible costs of the 
project. Our environmental engineering staff, who normally complete these 
applications, have also had tremendous time pressures placed upon them 
recently with work involving Title V Federal Air Permits and measuring and 
maintaining compliance with the various DEQ requirements. We also have 
just recently completed an acquisition of an Irish entity which has 
burdened our accounting department. Because of these difficulties and time 
constraints, we are unable to meet the deadline for filing the DEQ's 
Application for Final Certification of December 31, 1996. 

We therefore request an additional extension of 180 days until June 29, 
1997, pursuant to OAR 340-16-020(1) (e), to complete and receive approval 
for the above-reference Application for Final Certification of Pollution 
control Facility for Tax Relief Purposes. Please note that we intend to 
file the application within the next month, but we are requesting an 
additional 180 day extension in case the DEQ requests additional 
information. 

cordially, . 

WILLAMETTE INDUSTRIES, INC. 

·im Aden 
Assistant Tax Manager 

This is Penn Text® Laid Antique, made by Willamette Industries' Penntech Mill. 



J.\. Willamette Industries, Inc. 
~ Executive Offices December 31, 1996 

State of Oregon 
Department of Environmental Quality 
Management Services Department 
81i SW Sixth Avenue 
Portland, OR 97204 

Re: Willamette Industries, Inc. 

Fiscal Oft'1ce , 

D t 
of E1:1>1ironmental Qtwl1t:1 _ 

ep - " f' rn1 
IQ'iECE\V6Q 
\[\\ DEC 3 1 1996 

3800 First Interstate Tower 
Portland, OR 97201 

(503) 227-5581 

Extension Request for Filing Application for Final certification 
Duraflake Air Density Separator 

Gentlemen: 

Willamette Industries, Inc. hereby requests an extension of 180 days until 
June 29, 1997, pursuant to OAR 340-16-020(1)(e), to complete the above
referenced Application for Final Certification of Pollution Control 
Facility for Tax Relief Purposes. 

Per our books and records, Willamette's Duraflake Project #239 - Air 
Density Separator was totally completed and placed in service on December 
31, 1994. Since shortly after completion of this project, Willamette has 
been trying to gather and document data which breaks down the project 
between components eligible for the pollution control credit and those not 
eligible. We have experienced difficulty in documenting the eligible 
portion of this project in a manner which will satisfy the Certified PubL 
Accountants who certify to the eligible costs of the project. our 
environmental engineering staff, who normally complete these applications, 
have also had tremendous time pressures placed upon them recently with work 
involving Title V Federal Air Permits and measuring and maintaining 
compliance with the various DEQ requirements. We also have just recently 
completed an acquisition of an Irish entity which has burdened our 
accounting department. Because of these difficulties and time constraints, 
we are unable to meet the deadline for filing the DEQ's Application for 
Final Certification of December 31, 1996. 

We therefore request an additional extension of 180 days until June 29, 
1997, pursuant to OAR 340-16-020(l)(e), to complete and receive approval 
for the above-reference Application for Final Certification of Pollution 
Control Facility for Tax Relief Purposes. Please note that we intend to 
file the application within the next month, but we are requesting an 
additional 180 day extension in case the DEQ requests additional 
information. 

Cordially, 

WILLAMETTE INDUSTRIES, INC. 

Jim Aden 
Assistant Tax Manager 

This is Penn Text® Laid Antique, made by Willamette Industries' Penntech Mill. 



December 31, 1996 
I.,~ Willamette Industries, Inc. ~ Executive Offices 

State of Oregon 
Department of Environmental Quality 
Management Services Department 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: Willamette Industries, Inc. 

3800 First Interstate Tower 
Portland, OR 97201 

(503) 227-5581 

Extension Request for Filing Application for Final Certification 
Albany Paper Mill sewer system 

Gentlemen: 

Willamette Industries, Inc. hereby requests an extension of 180 days until 
June 29, 1997, pursuant to OAR 340-16-020(1) (e), to complete the above
referenced Application for Final Certification of Pollution Control 
Facility for Tax Relief Purposes. 

Per our books and records, Willamette's Albany Paper Mill's Project #94-20 
- Mill Sewer System was totally completed and placed in service on December 
31, 1994. Since shortly after completion of this project, Willamette has 
been tryjng to gather and document data which breaks down the project 
between components eligible for the pollution control credit and those not 
eligible. We have experienced difficulty in documenting the eligible 
)Ortion of this project in a manner which will satisfy the Certified Public 

Accountants who certify to the eligible costs of the project. Our 
environmental engineering staff, who normally complete these applications, 
have also had tremendous time pressures placed upon them recently with work 
involving Title V Federal Air Permits and measuring and maintaining 
compliance with the various DEQ requirements. We also have just recently 
completed an acquisition of an Irish entity which has burdened our 
accounting department. Because of these difficulties and time constraints, 
we are unable to meet the deadline for filing the DEQ's Application for 
Final Certification of December 31, 1996. 

We therefore request an additional extension of 180 days until June 29, 
1997, pursuant to OAR 340-16-020(1) (e), to complete and receive approval 
for the above-reference Application for Final Certification of Pollution 
Control Facility for Tax Relief Purposes. Please note that we intend to 
file the application within the next month, but we are requesting an 
additional 180 day extension in case the DEQ requests additional 
information. 

Cordially, 

WILLAMETTE INDUSTRIES, INC . 

. im Aden 
Assistant Tax Manager 

This is Penn Taxt® laid Anfique, made by Willamette Industries' Penntech MHI. 
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Special Policies and Guidelines 
34-0-41~270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed 
including both surface and groundwaters, from existing and potential contamination sources 
with the following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall 
not exceed 241 pounds per year from all sources. 

(2). The total phosphorus maximum annual loading for the Clear Lake watershed. shall 
be deemed exceeded if the median concentration of total phosphorus from samples collected 
in the epilimnion between May 1 and September 30 exceed nine micrograms per liter 
during two consecutive years. 

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of 
this rule, 192 p9unds per year shall be considered current background and Department 
reserve and shall not be available to other sources. 

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 

(5) La:ee Ce!:!llt)" er any ot.ier jllrisdictioa shall E:et isslle permits a-lle'ffiflg ceE:E:e:tiea 
ef de>,·elepment iR the G!es:F Lake warershed: ts a sewerage facility ai:S. the Dej3Jitmel:'lt er its 
contras: agent shall not :ss!le on sioe sewage system ceHSff'.:tctien i!l5!5=11atieE: permits or _ 
fm·orable. site 2:aluat:ian reporcs fer aa site scv•age systems ,,viu:in the Clear La:lec '?Vate-rshed 
until a 13Ia.1 is sl±FJmittetl to and liflfJFO'YCd 's;· t.1c Depar anent sE.0·71ffig.B:ev; tct:a:I pB:ospfloF±S 
loadings limiatioES iC EIHifeS. ey this ll±le will he achieved S:."ld: ma:i:ataffieS.. The 13lan sl:s:ll 
iflc1t!de e!H -or !le ':imited: ·o •loo "el!o···i;::a· • ... .. . L .., t 1 .......... ... W:;,• . .:..'?!!"' 

(~)Projected: pB:OSf!BOP.±5 !eadiags :or e1dscffig d:e>;elopment and fuPMe planaeS.{
deo·e!opmeEt v.~thiH the Clem Lake '.varersfied. Tud1nica-l eases '.:SF !he 13rojectieHS sha-11 !le 
eited. The plan sha-11 iHelt!de pF.sSi'fiOP.±5 lea-dings from storm runeff ffilffilg aFJa after 
coE:StrJctioa .. OR si-tc scviage ciispiosa:l sys-rcrr..s a:nd other ffiaP.:agemc.at aetfrtities ia tfo.e 
r,yfrtersheel: ffieh:I:eHfig, bl.it aet liffli-teEi ts, forest b£1F1esriflg; 

(G) Adopted erdisaRCes as aeeessa:r/ to ca.-ry out t.fie 13rsYisieHS_ sf ll;:e plan; 
(el .\grecffients, cem:racts aFJd st.1er imeffilaaes as necdccl !e sfis'll' ·aow ai:S. v.-!Jn.t 

cE:tity 'Nill effectively :im13icffient eS£h pro,,·isiea of the plan. 
(e) The plaH requi:red ey seeaos (5)ef t.'lis rale sha-11 address secessfil)' ee!ll.fols to 

rcd!lcc ;iee51'hORJ5 loadings i.-:to Cel!ili'd: Lake :e le·;els !ess 2=.'l 60 pellHS:s ;ier yes:F. The 
Depi3i aneEt £Hay ap13FO'>"c a p!E:E 'Nith aHW.:ta-1 loadings grea:er :he:n 90 peH:E:El:s 13er )'es:F, Silt 
ofldy if :he 13ifrll: d:effiOfl5trates that ':oatrs!s aecessa!)' to achieve less t.'1S:ll 60 pollads per year 
Ji'e 1:l:flf'easena!l le a£cl s•,·eFly eU!'dcHSome. 

(~ff the plan :eqllifed: by section (5) sf t.'lis ll±le prepeses t.'lat Clear La-lee S:Bcl,'er 
Ce!lJi'cl Lake !oadin: limits be increases. f:"om !evels esa!llished in sectioa (l)S:Bcl,'or seO"..ioa 
(1)of :.'lis rule, ffie 13lan shad! iE:clt!cle the secia:! S:Fla ccoaomic jt:S<ificatien for S1:1cfi iscreases 
as re.:;lli:reci B)' Oregof! Admiaistratio·e Rule (01\R) :40 41 026. The jlfStificatioa sflall sho''; 
the costs of achieo·ing the loaS.ing limits esmalishecl in this rule as well as the economic aE:d 
social benef:ts of :Rceasing tJ1:e loads. The Commissioa shall nor appFO'>'e E!ll:)' 13lan t.liat ·sill 
aot achie~·e a lake !oaciiEg limit for Cellarcl lake ef L ~O potiRds ar less of pF.espaoP.±5 13er 

l 



year. The Com.-:lission shall net tr,Jpro1·e a:ny place t.'i:ac will oot a€!::ieYe a !alee leadffig limit 
fer Clear LalEe sf 251 poHnds or less sf phoS:EJhsras peF yea:r. 

(8) l"!o cor.sernctien of a sewerage faciHty es serYe the C:ear Lake watcirslaeei er a 
pofiioa t.1ereef slaall begffi t1nEil or unless: 

(a) The fucilities plan report an4 eagineerffig pla:ns aae speciEcations laa·;e eeen 
approved in writing sy the Depar.ment; 

(8) It is constructed anei operated ay a fffilliicipality '.Yith af±thority fur tlae ~erntion 
and ffiaiatenanee of sewerage facilities; 

(e)Before cofl5&'Uet:ien sta:rts, the responsible munioipa:!ity slaall deffionstrate tlaae ie has 
a reliaele sol:!fce of funding to assure proper co£Sernetion, eperntion, fllaimenanee, an4 
rqi!aeeffiefit of tlae requifeei sewerage faeiHties. 

(£9 No on site sevfil:ge systeffi ceruE'!lctiea installation pefl33:its, fax;orable site 
eYalHatien repora, er sa:aiwy sem~r coB:Heet:ien pel'f.E:i!S slb:cH ee issl:!ee l:l:!!til a plan fur 
meaitor:ng Ehe 'Hater quality of CleaF Lake is sttl:lmirted to an4 appro;·ed ey the 
Depw w1cnt. The plan shall ffic!ueie contra€ts or !fiCffi:Ora£el:H!".s of agreeffi:ene tl:i:e:t assl:!fe tlafrt 
ehe monitoring will ae cone1:1ctee. 

(10) Ualess it is deffioftSerated that stoffi!'.Yater raneff c:eatment an4 control systeffiS 
a:re not necessary to meet the total maximl±!fi annual leailing for tetal phosphorus, any 
off site or on si!e control faciliEios for stormwater quality control nece~sary !e eomply '.Vitia 

thls rule slb:cH se lll!der tlae control of a nmaicipality. 

-Stat. Auth.: ORS 183.335, 454.625, 468.020, 1e2.7G§?& 162.71G. 468B.010 and468B.020. 
Stat. Implemented: ORS 454. 685 

Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-90 

/ 
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340-71-400 
Geographic Area Special Considerations. 

(!) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new · 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to.the local groundwater. The applicant shall assure 
compliance with this condition by showing bis ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and. 
on the east by the Wtllamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; Tl7S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl7S, RlE, Sections 6, 7, 18, WtllametteMeridian; 

.~~ (c) This rule is subject to modification or repeal by the Corhinission on an 
area-by-area basis upon petition by the appropriate local agency or agencies. Such · 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface..;rvater quality or shall provide equally adequate evidence that degradatio1{"bf 
groundwater or surface water quality will not occur as a result of such modification or 

~~ . 
(d) .Subsections (a) and (b) of this section shall not apply to any construction permit 

application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454.755(l)(b), where such report was issued prior to the effective.date 
of this rule. •· 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) . ·within the area set forth in subsection (2)(b) of this rule, the agent may issue 
. construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The !ot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be · 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

l 



INSERT which is the area beginning at a point known as Tank One, 
located in Section One, 

(b) Subsection (2)(a) of this rule shal apply to all of the following area hereby known 
as the General North Florence Aquifer of he North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in th June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the est by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east b the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation o four hundred ( 400) feet above mean sea level 
directly east ofMunsel Lake, Clear Lak and Collard Lake; and on the north by Mercer 
Lake, Mercer Creek, Sutton Lake and tton Creek; and containing ill or portions of 
Tl 7S, Rl2W, Sections 27, 28, 33, 34, 5, 36, and T18S, Tl2W, sections I, 2, 3, 4, 9, 10, 

I l, 12, 13, 14, 15, 16, 22, 23, 24, 251 /.,~6,~2~7~;!'.iW~.~rv~L~, ~L~an~e~C~ou~n~ty~,~e~x~cyep~tith;a~t~p~ortion defined as the Clear Lake Watershed·~ · 
1 eG(6)(fJ. To'.vnship 18 South, Range 12 West. of the Willamette Meridian. Lane Countv. 
Oreuon: 
Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point ofBecinnimr- Run thence S. 
05° 40' 43.0" V{ 1960.62 ft. to a ooint· Run thence S. 04° 58' 45.4" E. 1301.91 ft. to a 
point: Run thence S. 52° 44' 01.0" W. 231.21 ft. to a ooint: Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a ooint: Run thence S. 31°44' 14.0" W_ 520.89.ft. to a ooint: Run thence 
S. 00° 24' 43.9" \V. 834.02 ft. to a ooint· Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a ooint: Run thence S. 50° 26' 06.3" W. 731.61 ft. to a ooint; Run thence S. 02° 51' 

· 10.5'' W. 301.37 ft. to a ooint: Run thence 36° 37' 58.2" Vv. 918.41 ft. to a ooint: Run 
thence S. 47° 12' 26.3" \V. 1321.86 ft. to a ooint; Run thence S. 72° 58' 54.2" W. 
498.84 ft. to a point: Run thence S. 85° 44' 21.3""W. 955.64 ft. to a point: Which is N. 
11° 39' 16.9" W. 5434.90 ft. rrom a ooint known as Green Two (located in Section 13 in 
said Tov.nship and Range): Run thence N. 58° 09' 44.1" W_ 1630.28 ft. to a ooint: Run 
thence:i'-f'.:25 ° 23' 10.1" vV. 1978.00 ft. to a point: Run thence N. 16° 34' 21.0" W:"" 
1731.95 ft. to a ooint· Run 'thence N. 06 ° 13' 18. 0" W: 747.40 ft. to a ooint· Run thence 
N.03° 50'32.8".E. 671.51ft.toapoint:RunthenceN.59°33'18.9"E. lll7.02ft. toa 
point; Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48° 28' 
40.0" E. 897.56 ft. to a point: Run thence N. 31 ° 29' 50. 7" E. 920.64 ft. to a point: Run 
thence N. 19° 46' 39.6" E. 1524.95 to a uoint· Run thence S. 76° 05' 37. l" E. 748.95 ft_ 
to a uoint: Run thence S. 57° 33' 30.2" E. 445.53 ft. to a ooint: Run the~ce S. 78° 27' 
44.9" E. 394.98 ft. to a ooint: Run thence S. 61° 55' 39.0" E. 323.00 ft. to a boint: Run 
thence N. 89° 04' 46.8" E. 249.03 ft. to a point: Run thence S. 67° 43' 17.4" E. 245.3 l 
ft. to a ooint: Run thence S. 79° 55' 09.8" E. 45.71 ft. to a ooint:Run thence S. 83° 59' 
27.6" E. 95.52 ft. to a uoint: Run thence N. 42° IJ'?' 57.2" E. 68.68 ft. to a ooint; Run 
thence S. 80° 41' 24.2" E. 61.81 ft. to a point: Run thence S_ 10° 47' 03.5" E. 128.27 ft_ 
to the True Point of Beginnirni:: and comaininz all or oortions of Tl 75, Rl2\V, Sections 
35 and 36: and T18S, R12-YV. Sections 1, 2. 11and12: \V.rvL. Lane Countv. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January I, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on7site sewage· disposal approval prior to January I, 



1981, providing one of the following can be met: 
(A) At the time the permit or favorable report of site suitability is issued the lot 

complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 throu<>h 
"' 340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275( 4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table I can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150(4)(a)(B). ~ ' 

(C) The lot is found through site evaluation not to comply with OAR 340-71-100 · 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: ~ --(i}Groundwater levels shall not be closer than one (1) foot from the ground sµfface 
and not cl~ser than one (1) foot from the bottom of the sand filter; .·lf ·. 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site·. 
evaluation which provides for a larger flow; · .. 

(iii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon 
of projected daily sewage flow; i 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3 )( c) of this rule, for lots created on or 
after Janu·ary I, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway IOI, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 



to the southern tip of the Alsea Bay Spit; 
( d) If the results of groundwater monitoring in the A!sea Dunal Aquifer indicate 

unacceptable levels of degradation or ifit appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

(4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
when preparing and/ or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette IY!eridian, in Lake County. · 

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R \V. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other possible pollutants is 
kept to a minimum; . . .. . 

(b) The Agent may issue construction installation permits for new on-site sewage" 
disposal.,systems or favorable reports of site evaluation to construct on-site syste~;+ 

•• 'r . 

within thearea generally known as the Clatsop Plains, which is bounded by the Columbia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnaban Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (ad9pted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected ma.-..cimum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(l/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty ( 450) gallons per acre per 

,. 
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day; and 
(iii) The Department is provided satisfactory evidence through a detailed groundwater 

study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

(6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) of this· rule 
are met: 

(a) Minimum Site Criteria: 
(A) The property is ten (I 0) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten (10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-7I-220(I)(b,e,±;g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet. 

of disposal trench for projected sewage flows not .,:xceeding four hundred fifty ( 450) ··· · -
gallons per day. Larger sewage flows shall be sized on the basis of seventy-fiye (75) linear 
feet per each one hundred fifty (I50) gallons of projected flow; · -

(B ).J~e system shall be constructed and backfilled in compliance with OAR ;-.ff, 
~ 340-7I-220: sections (3), (4), (5), (7), (8), (9), (IO), and (I I) of this rule. 

(c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted tc:i the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-7I-I40(I)(a)(A) and OAR 
340-7I-I40(I)(b)(A)(i), as well as the following: . ,r 

(A) Favorable land use compatioility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application_ 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: ·~ 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 



construction was in accordance with the permit and rules of the Commission. 
(7) Within areas east of the Cascade Range where the annual precipitation does not 

exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) i\llinimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by. the County, but in no event shall it be less· than 
eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) i\llinimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed a3'closely as possible. In -

any case, the system shall contain not less than tw(l hundred twenty-five (225) linear feet 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per:t;ach one hundred fifty (I50) gallons of projected flow; ;/;: 

(Bf'rfie system shall be constructed and backfilled as closely as possible to the·;. 
requirements contained in OAR 340-71-220. . · 

( c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: , / 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of . 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

( C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 



(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the pennit and rules of the Commission. 
( e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 

memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335 454.625. 468 020. 4688.010 and 468B.020. 
Scat. Imo!.: ORS 454.610. 454.615 

340-71-460 
l\!Ioratorium Areas 

(I) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No pennit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission..issued pursuant to 
ORS 454.685. 

( 5) Criteria For Establishing l'vforatoriums: In. issuing an order ·under this section the 
Commission shall consider the factors contained in ORS 454.685(2). , 
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Stat. Author.: ORS 183.335. 454.625, 468.020. 468B.010 and 4688.020. 
Stat. Imp!.: ORS 454.685 
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Special Policies and Guidelines 
340-41-270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environinental Quality Commission to protect the Clear Lake watecl!ed including 
both surface and groundwaters, from existing and potential contamination sources with the 
following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not 
exceed 241 pounds peryearfrom all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of total phosphorus from samples collected in 
the epilimnion between May 1 and September 30 exceed nine micrograms per liter during two 
consecutive years. 

(3) Of the total phosphorus loading of241 pounds per year specified in section (1) of this 
rule, 192 pounds per year shall be considered current background and Department reserve and 
shall not be available to other sources. 

( 4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 
Stat. Auth.: ORS 183.335, 454.625, 468.020,. 468B.010 and 468B.020. 
Stat. Implemented: ORS 454.685 
·Hist: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert ef. 12-19-90 
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340-71-400 
Geographic Area Special Considerations. 

(1) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction pennits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
. (B) The system will not in itself contnliute, or in combination with other new · 

sources after April 18, 1980, contnliute more than sixteen and seven-tenths (16. 7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and T17S, RlE, Sections 6, 7, 18, Willamette Meridian; 

-<· (c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition by the appropriat~ local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surfacF water quality or shall provide equally adequate evidence that degradation pf 
groundwaler or surface water quality will not occur as a result of such modification or 
~~ . 

(d) Subsections (a) and (b) of this section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454. 755(1 )(b ), where such report was issued prior to the effective date 
of this rule. . , 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) . Within the area set forth in subsection (2)(b) of this rule, the agent may issue 
construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fi:fty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 
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C:RT which is the area beginning at a point known as Tank One, 
located in Section One, 

(\'' <:;ubsection (2)(a) of this rule shall app to all of the following area hereby known 
:he ...,..:neral North Florence Aquifer of the N rth Florence Dunal Area and is defined by 
: hydrologic boundaries identified in the June 982, 208 North Florence Duna1 Aquifer 
2dy, which is the area.bounded on the west by e Pacific Ocean; on the southwest and 
ith by the Siuslaw River; on the east by the N rth Fork of the Siuslaw River and the 

.ge line at the approximate elevation of four h dred ( 400) feet above mean sea level 
:ectly east ofMunsel Lake, Clear Lake and C ard Lake; and on the north by Mercer 
:ke, Mercer Creek, Sutton Lake and Sutton reek; and containing all or portions of 
'7S, Rl2W, Sections 27, 28, 33, 34, 35, 36 and Tl8S, Tl2W, sections 1, 2, 3, 4, 9,' 10, 
, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, ; W.M, Lane County, except that portion 

:fined as the Clear Lake Watershed Township 18 South, 
illlge 12 West, of the Willamette Meridian, Lane County, Oregon: 
un thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point ofBeginning; Run thence S. 
5° 40' 43.0" W. 1960.62 ft. to a point; Run thence S. 04° 58' 45.4" E .. 1301.91 ft. to a 
oint; Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; Run thence S. 15° 20' 45.4" 
:. 774.62 ft. to a point; Run thence S. 31° 44' 14.0" W. 520.89.ft. to a p9int; Run thence 
:. 00° 24' 43.9" W. 834.02 ft. to a point; Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
. point; Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; Run thence S. 02 ° 51' 
0.5'' W. 301.37 ft. to a point; Run thence 36° 37' 58.2" W. 918.41 ft. to a point; Run 

.hence S. 47° 12' 26.3" W. 1321.86 ft. to a point; Run thence S. 72 ° 58' 54.2" W. 
. . 

+98.84 ft. to a point; Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; Which is N. 
i 1' 1' 16.9" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in 
laid Township and Range); Run thence N. 58° 09' 44.l" W. 1630.28 ft. to a point; Run 
thence N.. 25 ° 23' 10. l" W. 1978.00 ft. to a point; Run thence N. 16° 34' 21.0" W.::.f. 

'" - t . 

1731.95 ft; to a point; Run thence N. 06 ° 13' l 8.0" W. 747.40 ft. to a point; Run tJ+ence 
N. 03 ° 50' 32.8" E. 671.51 ft. to a point; Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a 
point; Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48° 28' 
40.0" E. 897.56 ft. to a point; Run thence N. 31° 29' 50.7" E. 920.64 ft. to a point; Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point; Run thence S. 76° 05' 37.l".E. 748.95 ft .. 
to a point; Run thence S. 57° 33' 30.2"E.445.53 ft. to a point; Run.thence S. 78° 27' 
44.9" E. 394.98 ft. to a point; Run thence S. 61° 55' 39.0" E. 323.00 ft. to a point; Run 
thenceN. 89° 04' 46.8"E, 249.03 ft. toapoint;RunthenceS. 67° 43' 17.4"E. 245.31 
ft. to apoint;RunthenceS. 79° 55' 09.S"E. 45.71 ft. to a point; Run thence S. 83° 59' 
27.6" E. 95.52 ft. to a point; Run thence N. 42° 02' 57.2" E. 68.68 ft. to a point; Run 
thence S. 80° 41' 24.2"E. 61.81 ft. toapoint;Runthence S. 10° 47' 03.5"E. 128.27ft. 
to the True Point ofBeginning; and containing all or portions ofT17S, R12W, Sections 
35 and 36; and Tl8S, R12W, Sections I, 2, 11 and 12; W.M., Lane County. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 

· r<"r'lrd prior to January l, 1981; or on lots in partitions or subdivisions that have received 
p. ~ary planning, zoning, and on-site sewage disposal approval prior to January 1, 
1981, providing one of the following can be met: 
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(A) At the time the permit or favorable report of site suitability is issued the lot 
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275( 4)' and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; -
· (iv) Projected daily sewage flows shall be limited to not more than three hundred 

seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150( 4)(a)(B). 

(C) The lot is found through site evaluation not to comply with'OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: _ .. 

(i) Groundwater levels shall not be closer than one (1) foot from the ground surface 
and no'fel9ser than one (1) foot from the bottom of the sand filter; ~:i· 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides.for a larger flow; 

(iii) The sand filter shall be sized at one (1) square foot ofbottom area for each gallon 
of projected daily sewage flow; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3 )( c) of this rule, for lots created on or 
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
to the southern tip of the Alsea Bay Spit; 
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( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 
unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

(4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
· when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette Meridian, in Lake County. 

· (5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R. W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundv,rater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-112) square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other p.Qssible pollutants is .. 
kept to a minimum; . 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposal systems or favorable reports of site evaluation to construct on-site systems, ;· · 
within the area generally known as the Clatsop Plains, which is boU!lded by the Coluffibia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15); or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, e,'(cept the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty ( 450) gallons per one-half (1/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distnbution system with · 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty ( 450) gallons per acre per·. 
day; and 
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(iii) The Department is provided satisfactory evidence through a detailed groundwater 
study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distnoution 
systems. 

( 6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule 
are met: · 

(a) "Minimum Site Criteria: 
(A) The property is ten (10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten ( 10) acres; 

(B) The slope gradient does not e."{Ceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(l)(b,e,±:g,h, 

and i). 
(b) "Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet 

of disposal trench for projected sewage flows not exceeding four hilndred fifty ( 450) · -- -
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be conitructed and backfilled in compliance with OAR 
340-7F2Q,Q: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule. .·.;,.... 

•···· 

(c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(l)(a)(A) and OAR 
340-71-140(l)(b)(A)(i), as well as the following: - ··· -- · ·· - ·· 

(A) Favorable land use compatloility statement from the appropriate land use 
authority signifying that the proposed land use is compatilile with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 

5 



(7) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, the Agent may issue a construction-installation permit . 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
· eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least · 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In 

any case, the system shall contain not less than two hundred twenty-"live (225) linear feet·· ". 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; , ,., -~ 

(B).The system shall be constructed and backfilled as closely as possible to the:·· 
requirements contained in OAR 340-71-220. ". 

( c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of th.e constructed system; and 
(B) A list of all material used in the construction of the system; and 
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(C) A written certification (on a form acceptable to the Department) that the ' 
construction was in accordance with the permit and rules of the Commission. 

(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 
memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.610, 454.615 

. 340-71-460 
l\iforatorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prolnoiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. ' 

( 5) Criteria For Establishing Moratoriums: In issuing an order under this section the · 
Commission shall consider the factors contained in ORS 454.685(2). 

Stat. Atithqr.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.685 

; 
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OBSTACLES TO PROTECTING 

WATER QUALITY 

NO LOCAL CONSENSUS ON 

• POLLUTION PROBLEM? 

• BEST SOLUTION? 

• WHOPAYS? 



OBSTACLES TO PROTECTING. 

WATER QUALITY 

LEGAL AUTHORITY TO REQUIRE SEWERS 
• NEVER BEEN DONE WHERE NO PUBLIC HEAL TH THREAT 

• LAND USE ISSUES 

LEGAL AUTHORITY TO REQUIRE 
STUDIES/ASSESS FEES 



OBSTACLES TO PROTECTING 

WATER QUALITY 

ADDITIONAL STUDIES WOULD BE USEFUL, BUT 

• DEQ DOES NOT HA VE THE RESOURCES 

• OTHER PARTIES NOT ABLE/WILLING 

• ACCESS TO VOLUNTARY SITES MAY BE DIFFICULT 



OBSTACLES TO PROTECTING 

WATER QUALITY 

FUNDS NOT AVAILABLE TO INSTALL SEWERS 

• PUBLIC AGENCIES WON'T PAY 

• LOCAL RESIDENTS WON'T AGREE TO PAY 



FACTORS CONSIDERED IN EVALUATING 

ALTERNATIVES 

• DEQ TIME AND RESOURCES REQUIRED 

• ENVIRONMENTAL EFFECTIVENESS 

• AVAILABILITY OF PROVEN TECHNOLOGY 

• COMPETING WATER QUALITY PROBLEMS 

• LEGAL AUTHORITY 



FACTORS CONSIDERED IN EVALUATING 

ALTERNATIVES 

• ACCEPTABILITY TO LOCAL RESIDENTS, 
IMPLEMENTING PARTY 

• CAPABILITY OF IMPLEMENTING PARTY 

• PARTIES CONTRIBUTING TO POLLUTION PAY 

• FAIRNESS AND REASONABLENESS 



ALTERNATIVES EXAMINED, BOTH FOR RULE 
AND FOR ACTIVITIES OUTSIDE OF RULE 

ACTIONS/RULES 

• INSTALL SEWERS NOW 

• SET UP LOCAL ADVISORY COMMITTEE NOW 

• ADDITIONAL SEDIMENT OR STORMWATER CONTROL 
MEASURES IN RULE FORM NOW 

• REQUIRE ADDITIONAL MEASURES FOR NEW SEPTIC TANKS 
AND DRAINFIELDS, TO REDUCE THE PHOSPHOROUS 



ALTERNATIVES EXAMINED, BOTH FOR RULE 
AND FOR ACTIVITIES OUTSIDE OF RULE 

ACTIONS/RULES 

• REQUIRE GROUNDWATER MONITORING WELLS ON SITES 
GETTING NEW ON-SITE PERMITS 

- REQUIRE ACCESS TO SITES BY DEQ 

- REQUIRE PROPERTY OWNER INSTALL WELLS 

• BUY RESIDENTIAL LOTS TO PREVENT DEVELOPMENT 



ALTERNATIVES EXAMINED, BOTH FOR RULE 
AND FOR ACTIVITIES OUTSIDE OF RULE 

WATER QUALITY STUDIES 

• REQUIRE ADDITIONAL COMPREHENSIVE STUDIES NOW 

- BYDEQ 

- BY LANE COUNTY 

- BY LOCAL HOMEOWNERS 

• STUDYFEEPAIDTODEQ 

• HOMEOWNERS TO CONDUCT STUDY 



ALTERNATIVES EXAMINED, BOTH FOR 
RULE AND FOR ACTIVITIES OUTSIDE OF 

RULE 

WATER QUALITY STUDIES 

• TRACK WATER QUALITY IN THE LAKES 

• MONITOR COLLARD AND CLEAR LAKES LIKE OTHER 
COASTAL LAKES 



RECOMMENDED RULE LANGUAGE 11:so 2/28/97 

340-41-270 

(5) If water quality monitoring within the Clear Lake watershed indicates 
unacceptable degradation. the Commission may require additional studies 
and/or corrective actions by rule. Such corrective actions may include but 
are not limited to the construction of sewage collection and off-site treatment 
and disposal facilities. 
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Permanent Rule Adoption to Lift the Clear Lake Watershed Moratorium by Amending Oregon 
Administrative Rules (OAR) 340-41-270, OAR 340-71-400(2), and OAR 340-71-460 

Summary: 

There was an on-site sewage system moratorium in effect in the Clear Lake watershed (near Florence, 
Oregon) from 1983 until October, 1996. The moratorium was intended to prevent further development 
until such time as a watershed management plan could be implemented that would protect water quality 
in Clear and Collard Lakes. In response to a court order, the Commission lifted the moratorium through 
temporary rules in October, 1996. This action is to provide permanent rule changes that would 
permanently lift the moratorium. 

Department Recommendation: 

The Department recommends that the moratorium be lifted through adoption of the recommended rule 
changes. The Department intends to periodically monitor Clear and Collard Lakes. If there is significant 
degradation of water quality, the Department would evaluate further action. Depending on available 
staff and competing water quality priorities, such further actions could include working with local 
residents to develop a management plan, further groundwater or surface water studies, or requiring that 
sewers be installed. 
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Accommodations for disabilities are available upon request by contacting the Public Affirirs Office at ( 503)229-
5317(voice )/( 503)229-6993(TDD). 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: February 28, 1997 
To: Environmental Quality Commission 

From: Langdon Marsh, Director 

Subject: Agenda Item E, Permanent Rule Adoption to Lift the Clear Lake Watershed 
Moratorium by Amending Oregon Administrative Rules (OAR) 340-41-270, OAR 340-71-
400(2), and OAR 340-71-460, EQC Meeting on February 28, 1997 

Statement of Purpose 

The Department had a moratorium banning new on-site systems in the Clear Lake watershed, 
located near Florence. The moratorium had been in place since 1983, and was lifted through 
temporary rule adoption by the Commission at the October 11, 1996 meeting. The purpose of 
this action is to lift the moratorium through adoption of permanent rules. 

Background 

The Clear Lake watershed is located just north of Florence, in Lane County. Heceta Water 
District draws its raw water from Clear Lake, and sells drinking water to the City of Florence 
among other customers. Collard Lake, also in the watershed, discharges into Clear Lake. In 
response to studies done by Lane County showing levels of nutrients in Collard Lake that were of 
concern, the Commission imposed an on-site system moratorium in 1983. The purpose of the 
moratorium was to prevent the growth of algae in the lakes, until a watershed management plan 
could be developed. Initially, the Department believed the limiting nutrient for algal growth was 
nitrogen. 

Upon further study, the Department determined that phosphorous was the limiting nutrient in the 
lakes, not nitrogen. Therefore, in 1990 the Commission maintained the moratorium, but added a 
Total Maximum Daily Load (TMDL) for phosphorous and other requirements. There were no 
documented water quality standards violations. Rather, this TMDL was for the purpose of 
preventing pollution and adverse impact on the drinking water supply for the area. 

A number of affected property owners filed a lawsuit in 1989 against the Department and Heceta 
Water District. The lawsuit was held in abeyance during a mediation effort in 1993 and 1994. 
Because of the slow pace of implementation of the mediation agreement, the lawsuit was 
reactivated and was due to go to trial in mid-1996. Under the supervision of federal judge 
Thomas Coffin, the Department entered into settlement discussions with the plaintiffs (property 
owners) in July, 1996 and reached agreement. One of the elements in the agreement was that the 
Department would recommend to the Commission that the moratorium be lifted within 90 days. 



This was done, and the Commission adopted temporary rules lifting the moratorium on October 
11, 1996. 

There have been numerous and lengthy efforts to reach an agreement that is acceptable to all or 
most of the interested parties, including a mediation effort in 1993-4. Agreement was reached on 
a conceptual plan for protecting the watershed, and was approved by Lane County and the other 
participants in the mediation effort. In addition, the plan was approved by the City of Florence 
and was supported by the Department. The plan is not legally binding, however. Support for the 
plan has declined since the settlement of the lawsuit in 1996. 

The 1994 plan was a difficult compromise agreement. There does not appear to be a local 
consensus on whether there is a water quality problem, and, if there is a problem, what the 
solution should be. There has been substantial controversy on each of the major provisions of the 
mediated agreement, and it is not clear if any of them will be implemented in the short term, other 
than adoption of the Lane County sediment control rules. 

A key provision of an effective watershed management plan is the provision of sewers in the area 
surrounding Collard Lake, where there are numerous relatively small lots. Much of the 
development expected as a result of lifting the moratorium will occur here. There is strong 
opposition from local residents to paying for sewer service in the area. Given this strong 
opposition, there are a number of challenges to installing sewers as described below: 

1. The area around Collard Lake was subdivided prior to adoption of state land use laws, and is 
outside of city limits and even outside an urban growth boundary. Sewers are considered an 
urban service, and prior to extending sewers various amendments to Lane County and the City 
of Florence's comprehensive plans must be made. 

2. The City of Florence is willing to provide sewer service to the area, providing that they can do 
so in compliance with the applicable planning laws and providing that the sewers are paid for. 
Sewer extensions like this are typically paid for by the landowners benefiting (that is, the 
properties that will be served by the new sewers). Most Collard Lake residents are not willing 
to pay for the sewers, and without their support there may not be a legal mechanism to require 
them to pay for the sewers. 

3. The Commission probably has authority to require that sewers be installed by rule. However, 
the circumstances here are somewhat unusual, and it is highly likely that a court challenge will 
result. Sewers could not be required if they were contrary to approved land use plans, which 
means there would have to be the cooperation of the City and County in amending those 
plans. 

4. There is no general agreement in the area that there will be a serious water quality problem in 
the two lakes as a result of the increased development. Additional studies in the area could be 
helpful both to increase public support for possible protective measures, and also to support 
the Department's position in any litigation (likely to occur if sewers are required in the future). 
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5. In order to conduct further studies, there has to be an entity with both the funding and 
expertise/basic organization to carry out the work. In addition, if the designated entity is not 
willing to carry out the study on a voluntary basis, there has to be a legal mechanism to 
require that the study be done. The Department does not have the staff or funds to carry out 
a comprehensive study at this time. 

6. If comprehensive groundwater studies are done, it may be difficult to find suitable sites for 
groundwater monitoring wells on a voluntary basis. 

The Department reviewed the possible alternatives for protecting water quality in the two lakes, 
taking into account the various lega,l and practical difficulties listed above. These alternatives are 
discussed later in the report. 

Authority of the Commission with Respect to the Issue 

The Commission has the authority to amend administrative rules relating to water quality, under 
Oregon Revised Statutes (ORS) 183.335, 454.625, 468.020. 468B.010, and 468B.020. 

Alternatives and Evaluation 

At the October 11, 1996 Commission meeting, various Commissioners expressed concern about 
the fate of Clear and Collard Lakes, and what options would be available to protect the water 
quality in those lakes. The Department agreed to look into various options for protecting the 
watershed, and return with those options at the time of permanent rule making. 

1. Lift the moratorium. This is the recommended alternative, and is identical to the 
temporary rules adopted by the Commission on October 11, 1996. Judge Coffin ruled that ifthe 
moratorium stays in place, it will constitute a takings. This ruling gives the Commission no 
reasonable choice other than to lift the moratorium. The Department believes that substantial new 
development will occur if the moratorium is lifted. Over time, the additional development will 
likely increase nutrient levels in both Collard Lake and Clear Lake which, in turn, will promote 
algal growth. In order to lift the moratorium, it will be necessary that OAR 340-41-270, sections 
5 through 10 be deleted. The Department recommends that the TMDL remain in place (sections 
1 through 4 of the rule). In addition, OAR 340-71-400(2) and OAR 340-71-460 should be 
amended to reflect the lifting of the moratorium. The TMDL provides a basis for developing and 
evaluating a watershed management plan should one be required. 

Although the moratorium was effective in limiting new sources of nutrients in the watershed, it is 
clear that it is no longer an appropriate tool. As an alternative, the Department intends to develop 
and implement a long-term lake monitoring program. In addition to periodic collection and 
analysis of water samples from the lakes, the Department, as part of the monitoring program, will 
develop data analysis procedures that can detect water quality trends. The Department believes 
that these trends analyses will allow the Department to detect the advent of water quality 
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degradation. Once degradation is detected, the Department will be in a better position to garner 
support from the local constituents to begin mitigation measures. Upon the lifting of the 
moratorium , the Department believes full development will not occur instantaneously, but over 
some period of time. Impact on the lakes will, therefore, also increase over time. The lake 
monitoring program should be able to detect the progress of water quality degradation in 
sufficient time for the Department to take corrective action before irreparable harm occurs to the 
water quality of the lakes .. 

Any useful monitoring data gathered by other entities (such as the Heceta Water District) will be 
used, to minimize duplicated efforts. If and when a significant change in water quality is seen, the 
Department would re-evaluate the circumstances and alternatives available. Future actions, 
should water quality degrade in the lakes, could include: work with local residents and entities to 
achieve a voluntary management plan; conduct further groundwater or surface water studies, to 
further identify the sources of pollution (this would then be used to recommend further action, 
possibly by the Commission); or wait until Department or local funds are available to carry out 
further studies or development of a management plan. 

2. Take no action, and allow the temporary rule to expire, which will have the effect of 
re-instating the moratorium. The judge's order says that after October 15, 1996, ifthe 
moratorium is still in place it will constitute a "takings" under law. What that means is that the 
Department would be liable for additional damage claims by property owners, and would likely 
end up in additional litigation. This alternative is not recommended. 

3. Require that sewers be installed by rule. Oregon Revised Statutes (ORS) 468B.020 
gives broad authority for the Department to prevent new pollution and abate existing pollution. 
The Commission has never required the installation of sewers under the authority of ORS 
468B.020, however it may be possible to do so under this broad authority. The Department 
recommends that this action only be considered if water quality is seriously degraded, and local 
entities are not taking effective measures to preserve water quality. 

4. Require new residents to install groundwater monitoring wells when notified by 
Department, but have the Department carry out the groundwater and surface water 
studies at some point in the future. In addition, the new residents would be required as a 
condition of their on-site system permits to allow the Department access for the purposes of 
collecting samples from either groundwater monitoring wells or the septic tank/drainfield. The 
proposed rule that went out for public comment included these provisions. The draft rule was 
intended to get around one of the obstacles to carrying out future studies, namely the concern that 
there might not be enough suitable groundwater monitoring sites available on a voluntary basis. 

Many comments were received opposed to this portion of the draft rule. The cost of the 
monitoring wells is about $3 000 each, and more than one well could be required for a given lot. 
The Department did make it clear that our intentions are to only require the monitoring wells if 
funds are available for the Department to pay for the wells. However, it was possible that the 
property owners would have to pay for the wells. The financial burden was objected to, as well as 
what was perceived as an unreasonable intrusion onto private property. Some questions were 
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raised about whether such a requirement, if enacted, would constitute a takings and therefore 
require compensation from the Department. Some people submitting comments disagreed that 
groundwater studies were needed. There were no comments received in support of further 
groundwater studies. 

Upon further review, the Department is no longer recommending the rule that was placed out for 
public comment for several reasons. First, the requirement for groundwater monitoring wells at 
some indefinite future time would put a significant financial risk/burden on some property owners. 
Second, if and when groundwater monitoring wells are installed, it is likely that only a few 
properties would be required to install the wells, even though many residents would be equally 
affecting groundwater (fairness issue). Third, there is likely to be some difficulty in implementing 
this rule. It is likely to be five years or more before groundwater studies would be started, and 
there may well be significant resistance from the property owners (property may have changed 
owners, or the owners may have forgotten about the potential monitoring requirement). Fourth, 
there will likely be litigation on this rule immediately if adopted, and could also be litigation by 
future property owners if and when the Department determines it is time to install monitoring 
wells. The legal arguments raised in the comments have been reviewed. Under current court 
decisions, the AG' s office has advised us that they are confident that the Department would likely 
prevail in court today. However, the area oflaw relating to takings claims is an active one, with 
changes in court interpretations, and there could be some risk for future litigation. 

Instead of placing requirements for groundwater monitoring in the proposed rule, the Department 
recommends that we rely upon voluntary monitoring sites, if and when groundwater studies are 
done. 

Summary of Public Input Opportunity 

Because of time constraints with the temporary rule expiring soon, and because of the lengthy 
debate over many years with no consensus reached, the Department did not attempt to put 
together an advisory committee on this issue. There was a 3 5 day public comment period, and a 
public hearing held in Florence. Fifteen people attended the hearing, and five people either gave 
oral testimony or submitted written comments at the hearing. 

A summary of the comments submitted, and the Department's response is included in Attachment 
D. The presiding officer's report is also included in Attachment D. In summary, the comments 
from the various people submitting comments tended to fall in the following categories: 

1. There is no pollution problem now, nor will there be with full development. The Department 
should go away and leave the residents alone. 

2. Legal issues were raised relating to installing groundwater monitoring wells. 

3. The additional development will result in an environmental disaster, and the moratorium 
should stay in place. 
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Conclusions 

Despite years of effort to find a balanced solution to protecting the watershed, no agreement that 
is generally acceptable has been reached. The 1994 mediated agreement does form the 
framework for protecting the watershed and allowing some development. However, there does 
not appear to be a consensus in the area and support for the agreement is declining. 

It is likely that some degradation of water quality will occur with the lifting of the moratorium and 
resulting additional development. However, given the current legal status oflengthy moratoriums 
and the lawsuit settlement reached, staff believes that the Commission has little choice other than 
to lift the moratorium. The Department will continue to monitor the water quality status of the 
lakes, and may return to the Commission for further action if water quality degrades. 

Intended Future Actions 

The Department intends to appear and testify in favor of protective ordinances proposed by Lane 
County. Those ordinances are expected to be discussed by the Lane County Commissioners in 
February, 1997. The Department also intends to institute a monitoring program to track the 
water quality in Collard and Clear Lakes. 

Department Recommendation 

The Department recommends that OAR 340-41-270 be amended, and sections 5 through 10 be 
deleted. OAR 340-71-460(6) should be deleted. OAR 340-71-400(2) should be modified to 
delete the reference to OAR 340-71-460(6) and to add a metes and bounds description of the 
Clear Lake watershed. 

Attachments 

Attachment A- Copies of the existing, permanent rules: OAR 340-41-270, OAR 340-71-400, 
and OAR 340-71-460 

Attachment B - Copies of proposed modified rules for OAR 340-41-270, OAR 340-71-400, and 
OAR 340-71-460, as recommended in this report 

Attachment C - Copies of the draft modified rules and supporting documents that were sent out 
for public comment. 

Attachment D - Presiding Officers report, and the Department's response to comments submitted 
during the public comment period. 
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ATTACHMENT A 

EXISTING RULES 

OAR 340-41-270, OAR 340-71-400, AND OAR 340-71-460 z, 

,. 
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OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DIVISION 41-DEPARTMENT OF ENVIB.ONMENTAL QUALITY 

Special Policies and Guidelines 
340-41-270 In order to pr_eserve the e.risting 

high quality water in Clear Lake north of Florence 
for use as a public water supoly source requiring 
only minimal filtration, it fs the policy of the 
Environmental Quality Commission to protect the 
Clear Lake· watershed including both surface and 
groundwaters, from existing and potential 
contamination sources witli the following 
requirements: 

(1) The total phos~horus maximum annual 
loading discharged into Clear Lake shall not exceed 
241 pounds per year from all sources. 

(2) The total phosphorus maximum annual 
loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of 
total phosphorus from samples collected in the 
epilimnion between May 1 and September 30 
exceed nine micrograms per liter iiuring two 
consecutive years. · 

(3) Of the total Ehosphorus loading of 241 
pounds per year specined in section (1) of this rule, 
192 pounds per year shall be considered current 
background and Department reserve and shall not 
be available to other sources. 

(4) The total phosphorus maximum annual 
loading discharged into Collard Lake shall not 
exceed 123 pounds per year. 

(5) Lane County or any other jurisdiction shall 
not issue permits allowing connection of 
development in the Clear LaJ.:e watershed to a 
sewerage facility and the Department or its 
contrac: agent shall not issue on-site sewage 
system construction-installation permits or 
favorable site evaluation reuorts for on-site sew~ 
systams within the Clear Lake watershed Wltil a 
plan is submitted to and approved by the 
Department showing how total phosphorus 
loadings limitations required by this rule will be 

achieved and maintained. The plan shall include 
but not be limited to, the following: • . ' 

(a) Projected 11hosphorus loadin~ for e.ristina 
d~ve.Jopment anii future planned developmen~ 
W1thin the Clear Lake watershed. Technical bases 
for the projections shall be cited. The plan shall 

I include phosphorus loadings from storm runoif 
I d;iring and after construction, on-site sewage 
: disposal systems and other management activities 
in the watershed including, but not limited to 
forest harvesting; ' 

(b) Adoptea ordinances as necessary to carr-1 
out the ,Provisions of the plan; 

(c) .Agreements, contracts and other information 
as needed to show how and what entity will 
effectivl!ly imulement each provision of the plan. 

(6) The pfan required l::iy section (5) of this rule 
shall address necessary controls to reduce 
phosphorus loadings inl:Q Collard Lake to levels less 
than 60 pounds per year. The Department may 
approve a plan W1th annual loadings feater than 
60 pounds per year, but only i the plan 
demonstrates that c·ontrols necessary to acliieve 

, less than 60 pounds per year are unreasonable and 
: overly burdensome. 
; (7) If the plan required by section (5) of this 
I rule proposes that Clear Lake and/or Collard Lake 
1 loadiiig limits be increased from levels established 

I in section (1) and/or section (4) of this rule, the plan 
shall include the social and economic justification 

- for such incr~ases as required by Oreg-on 
Administrative Rule (OARJ 340-41-026. The 
justification shall show the costs of achieving the 

· loading limits established in this rule as well as the 
economic and social benefits of increasing the loads. 
The Commission shall not approve any plan that 
will not achieve a lake loadin_g-'-limit for Collard 
Lake of 140 pounds or less ofpnosphorus per~
The Commission shall not ap1frove any _plan that 
will not achieve a lake loading limit for Clear Lake 
of 251 pounds or less of phosphorus per year. 

(8) No construction of a sewerage facilif:-f to 
serve the Clear Lake watershed or a portion thereof 
shall begin Wltil or unless: 

(a) The facilities plan report and engineering 
plans and specifications have been approved in 
writing bv the Department; 

(b) rt is constructed and operated by a 
municipality with authority for the operation and 
maintenance of sewerage facilities; 

(c) Before construction starts, the resoonsible 
municipality shall demonstrate that ft has a 
reliable source of f=ding to assure proper 
construction~· operation, maintenance, and 
replacement or the required sewerage facilities. 

(9) No on-site.sewage system construction
installation permits, favorable site evaluation 
reports, or sanitary sewer connection permits shall . 
be issued until _a plan for monitoring the water 
quality of Clear Lake is submitted to and a,Pproved 
J:iy the Department. The plan shall include 
contracts or memorandums of agreement that 
assure that the monitoring will be conduc"..ed. 

(10) Unless it is demonstrated that stormwater 
runoff treatment and control systems are not 
necessary to meet the total maximum annual 
loading for total phosphorus, any off-site or on-site 
control facilities for starmwater qualitv control 
necessary to comply with this rule shall 'be under 
the control of a municipality. 

St~t:.Autb..! ORS 463.020, 463.705 & 468.710 
Ffat~ DEq 3-1953, f. & ef. 4-lS-53; DEq +!-1990, f. & a>!"-



DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

--------· 
340-71-400 GEOGRAPHIC AREA SPECIAL CONSIDERATIONS. 

· (I) River Road - Santa Clara Area, Lane County: 

(a) 
' -

Within the areas set forth in subsection (b) of this section the Agent may 
issue either construction permits for new subsurface sewage disposal -
systems or favorable reportS of evaluation of site suitability to construct 
systems under the folio.wing circumstances: , 

~~" 

(A) The system complies with all rules in effect at the time the permit 
is issued; and 

(8) The system will not in itself contribute, or in combination _with 
other new sources after April 18, 1980, contribute more than 
sixteen and seven-tenths (16.7) pounds nitr:µe-nitrogen per acre 
per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership oi: 

· control of adequate land through easements or equivalent. 

(b) Subsection {a) of this section shall apply to all of the following area 
generally known as River Road - Santa Clara, and defined by the 
boundary submitted by the Board of County Commissioners for Lane 
County, which is bounded on the south by the City of Eugene, on the 
west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions of 

SSRULEA (04-01-95) 

. T16S, R4W, Sections 33, 34, 35, 36; T17S, R4W, Sections !, 2: 3, 4, 
IO, 11, 12, 13, 14, 15, 22, 23, 24, 25; and T!7S, RIE, Sections 6, 7, 
18, Willamette Meridian; 
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340-71-460 MORATORIU1VI AREAS 

(I) Whenever the Commission· finds that construction of subsurface or alternatiYe _ 
sewage disposal systems should be limited or prohibited in an area, it shall issue 
an order limiting or ·prohibiting such construction. 

The order shall be issued only after public hearing for which more than. thirty 
(30) days' notice is given. :··' 

' 
(3) The order shall be a rule of this division which contains a general description of 

the moratorium area. A more detailed description ·of the area, if needed, shall 
be an appendix to these rules. 

(4) No permit or site evaluation report shall be issued for.construction of a new or 
expanded system which would violate any order of the Commission issued pur
suant to ORS 454.685. 

(5) · Criteria For Establishing Moratoriums: In issuing an order under this section 
the Commission shall consider the factors contained in ORS 454.685(2). 

(6) Specific Moratorium Areas: Pursuant to ORS 454.685, the Agent shall not issue 
sewage system construction-installation permits or approved site evaluation 
reports within the boundaries of the following areas of the state: 

Lane County - Clear Lake Watershed of the North Florence Dunal Aquifer 
Area, as follows: The area hereby known as the Clear Lake Watershed of the 
North Florence Dunal Aquifer Area defined by the hydrologic boundaries 

. identified in the June 1982, 208 North F1orence Dunal Aquifer Study which is . 
the area beginning at a point known as Tank One, located in Section One, 

SSRULEA (04-01-95) 71-11./ On-Site Disposal 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

Township 18 South, Range 12 West, of ihe Willamette Meridian, Lane County, 
Oregon: 

Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point of Beginning; 
Run thence S. 05° 40' 43.0" W. 1960.62 ft. to a point; 
Run thence S. 04° 58' 45.4 • W. 1301.91 ft. to a point; 
'Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; 
Run thence S. 15° 20' 45.4 • W. 774.62 ft. to a point; · 
Run thence S. 31° 44' 14.0" W. 520.89 ft. to a point; 
Run thence S. 00° 24' 43.9" W. 834.02 ft. to a point; 
Run thence S. 07° 49' Ol.8" W. 119l.07 ft. to a point; 
Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point: 
Run thence S. 02° 51' 10.5" W. 301.37 ft. to a point; 
Run thence S. 36° 37' 58.2" W~ 918.41 ft. to a point; 
Run thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; 
Run thence S. 72° 58' 5'4.2" W. 498.84 ft. to a point; 
Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; 
Which is N. 11° 39' 16.9" W. 5434.90 ft. from a point known as Green Two 
(located in Section 13 in said Township and Range); 
Run them:e N. 58° 09' 44. l" W. 1630.28 ft. to a point; 

' Run thence N. 25° 23' 10.1· W. 1978.00 ft. to a point; 
Run thence N. 16° 34' 21.0" W. 1731.95 ft. to a point; 
Run thence N .. 06° 13' 18.0" W. 747.40 ft. to a point; 
Run thence N. 03 ° 50' 32.8" E. 671.51 ft. to a poinc; 
Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a point; •· 
Run thence N. 59° 50' 06.0" E. 2894.56 ft. to a point; 
Run thence N. 48° 28' 40.0" E. 897.56 ft. to a point; 
Run thence N. 31° 29' 50.7" E: 920.64 It. to a point; 
Run thence N. 19° 46' 39.6" E. 1524.95 ft. to a point: 
Run thence S. 76° 05' 37.1" E. 748.95 ft. to a point; 
Run thence S. 57° 33' 30.2" E. 445.53 ft. to a poinc; 
Run thence S. 78° 27' 44.9" E. 394.98 ft. to a point;· ' 
Run thence S. 61° 55' 39.0" E. 323.00 ft. to a poinc; 
Run thence N. 89° 04' 46.8" E. 249.03 ft. to a poinc; 
Run thence S. 67° 43' 17.4" E. 245.31 ft. to a point; 
Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; 
Run thence S. 83° 59' 27.6" E. 95.52 ft. to a point; 
Run thence N. 42° 02' 57.2" E. 68.68 ft. co a point; 
Run thence S. 80° 41' 24.2" E. 61.81 ft. to a poinc; 
Run thence S. 10°47' 03.5" E. 128.27 ft. to the True Point of Beginning; and 
containing all or portions of Tl7S, Rl2W, Sections 35 and 36; and Tl8S, 
Rl2W, Sections 1, 2, 11and12; W.M., Lane County. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

( c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition .by the appropriate local agency or 
agencies. Such petition either shajl provide reasonable evidence that 
development using subsurface sewage disposal systems will not cause 
unacceptable degradation of groundwater quality or surface water quality 
or shall provide equally adequate evidence that degradation of ground
water or surface water quality will not occur as a result of such 
modification or repeal; . . ... 

(d) · Subsections (a) and (b) of this section shall not apply to any construction 
pennit application based on a favorable report of evaluation of site 
suitabilicy issued by the Agent pursuant co ORS 454.755(l)(b). where 
such report was issued prior to the effective date of this rule. 

(2) General North Florence Aquifer, North Fliirence Dunal Aquifer Area, Lane 
County: 

(a) Within the area set forth in subsection (2)(b) of this rule, the agent may · 
issue construction pennies for new on-site sewage disposal systems or 
favorable reports of evaluation of site suitability to construct individual or 
community on-site sewage disposal systems under the following circum-
stances: · 

(A) TJ!e lot and proposed system shall comply with all rules'cin effect 
at the time the pennit or favorable report of site suitability is 
issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of 
this rule, e·xcept for the projected daily sewage loading rates, and 
the system in combination with all other previously approved 
systems·owned or legally controlled by- the 'applicant shall be 
projected by the Deparrment to contribute to the local 
groundwater not more than fifty-eight (58) pounds nitrate
nitrogen NOrN per year per acre owned or controlled by the 
applicant. 

~. 

(b) Subsection (2)(a) of this rule shall apply to all of the following area 
hereby known as the General North Florence Aquifer of the North 
Florence Dunal Area and is defined by the hydrologic boundaries 
identified in the June 1982, 208 North Florence Dunal Aquifer Study, 
which is the area bounded on the west by the Pacific Oce:in; on the 
southwest and south by the Siuslaw River; on the e:ist by the North Fork 
of the Siuslaw River and the ridge line at the approximate elevation of 
four hundred (400) feet above me:in sea level directly east of Munsel· 
Lake, Clear Lake and Collard Lake; and on the north by Mercer Lake, 
Mercer Creek, Sutton Lake and Sutton Creek; and containing all or 
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.. 

portions of Tl'ZS, Rl2W, Section5 27, 28, 33, 34,. 35, 36; and T18S, 
T12W, sections 1, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 
26, 27; W.M., Lane County, except that portion defined as the Clear 
Lake Watershed more particularly described by OAR 340-71460(6)(f). 

:.. l 
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ATTACHMENT B 

PROPOSED MODiflED RULES 

OAR 340-41-270, OAR 340-71-400, AND OAR 340-71-460 
~~ # 

[Note·- thei:e are two sets of these rules. The first set shows the existin/ rules 
with the changes marked. The second set is a "clean" copy of the rules with 

the proposed modifications included] 



Special Policies and Guidelines 
340-41~270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed 
including both surface and groundwaters, from existing and potential contamination sources 
with the following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall 
not exceed 241 pounds per year from all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall 
be deemed exceeded if the median concentration of total phosphorus from samples collected 
in the epilimnion between May 1 and September 30 exceed nine micrograms per liter 
during two consecutive years. 

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of 
this rule, 192 pounds per year shall be considered current background and Department 
reserve and shall not be available to other sources. 

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 

fa) La:ae Cel±!lly er aflj' st!!er jtirise!ieriea saadl: aet issae J3el'ffiits allewiflg esHHeerisa 
sf e!e>>ele13H1eflt in fie Clear Lake watersllee! ee a sewerage faeilify ane! Ehe Depar tmeat sr iEs 
eeH:tra:et agent sfTa:ll Het issue on site se.y:age S)'Steffi cons1:r1leciea ins!Edlatioa peFm:it:s SF . 

favsraele site e>:al1:1atiea re13eFts fer ea site se·n·ege systelf!s vtitl!ia ilie C!ea:F Lalce warersllee! 
l:lHtil a plB:H is stffimifEEEi eo aHe! 9.fJf'FO'?eti By the Depa:r bneftt she;ving.B:ev; total pB:eSf'Ber.:J:S 
leadiags lilflitarieas re~iree! by ll'lis rule will ee aehle>:ee! S:i"le! Fl'laiaffi.iliee!. The j3ltm sllall 
iae!ae!e, but aet be lilf!itee! le, the fel!e·11ffig: ,; 

(.i)Prejeelee! 13fieSjlhenl5 leae!iags fer e1Eisrieg e!eve!913lf!eat aile! fuue 13IBflfle(. 
de»·ele13meBt wit:hia tl!e Cleer Lake watersfiee!. TeellBieal eases fer the J3rejeerieas shall be 
eitee!. The 13lari sfiall iael1:1e!e J3flSsJ3heRtS leae!iags freffi stsffil R±B:Sff e!l:Hiag aHe! after 
esHSeruetiea, eB site sewage e!isjlesal S'.fSteFl'ls ane! eilier !Flanegemeflt aetP.·ities ia Ehe 
watershee! ine!He!iag, bat aet li!Flitee! te, fsrest fiaprestiBg; 

fb) Ae!913ted ere!iaaHees as aeeessary te carry elit t.lie J3FDYisiell5.ef111:e 13laa; 
(e3 .. '\greemeHts, eoae=a:es B:HS. ether infeffilafieH as EeeEieel to sflssn· ·aa,v a:nd vi'hat 

emiE"J y:i-11 effeeti¥e!y iFBp lemeat eaeh 13Fevisiea ef 1:8.e 13l8fl. 
(e) The J3IBB FeEJ:l:liTee! b'.)· seetieB (5)ef tllis rule sl!all ae!e!ress aecessary eeffirsls te 

ree!aee Jlfl95JlflSFll:S lsadiags inte Cel!are! Lalee te IeYels less h'la:a 60 JlSuatl:s J3er year. The 
Depar tmeat may HJlJlFS~'e a Jllaa with aBHlial leae!iags greater t.li;m 60 J9Suatl:s J38F year, !Jl:lt 
silly if t.!ie j9 laa E!e!FlSfJStfates ll'lat ceatrels aeeessary te ael!ieve less Eha:a eG j9eaads ]3eF year 
are l:lflfeaseaable aae! eYer!y bl!fe!efJSsff!e. 

f7)Jf the JllaH Jeqairee! by seetisa (5) ef tllis rule J3FS13eses tfiat Clear Lalce aae!,'er 
Co!lare! Lake !eadiag limits ae iaereasea frem le'fels esablisl!ed iH seetisa (l)aHe!/er seeriea 
(1)ef tr.'iis rule, ll'le Jllaa sl!all iae!ae!e Ehe seeial ane! eesasff!ic jl:!Stifieatiea fer 5llefi iaereaseti 
as FeEJHiree! 13y Oregoa Admiaistratfl·e Rl:l!e (OAR) 340 41 026. The jl!Stifiefltisa sfiall she•1; 
tfle eests ef aehieviag the Ioadia;; limits esral3lishee! ia tfiis re!e as we!! as !he eeeHeffiie a:ae! 
secial beaefits ef iaereasiag the leae!s. 111e Cem!Flissiea sl!all Het HJ3J3re~·e any ]3!aa that ·,yil! 
aet aehie~·e a lab loae!ia:: limit fuF Cellare! Lake sf l '!G 1301:1Re!s sr less ef 13fis5J3l!SFdS JleF 

l 



year. The Cemmission shail not aiipro1·e aay plan thi:e wiH sot aeB:ieve a lake loadiag lifFlit 
fer Clear Lalre of 251 pe1:-1ads or less of phospheru.; per year. 

(8) No conseruetief! ef a sewerage faeili!)' ee ser..-e !he Clear Lake watersheEl or a 
portien !hereef shull begiR aRtil or unless: 

(a) The fusili-ties pla:!:l report aF1El eagiaeermg plans a:ad specifieatioll:5 haYe seen 
appF8'1'etl ia vnitiilg ey !he Depar.ment; 

(8) It is construeteel S:Hel eperateel ey a 1mmieipa:lity Y<ilh at!thor-i!)' fer the opera!ien 
ami ffiaintellil:fi€e of sewffilge faeilities; 

(ejBefere cons!rUetien starts, the respell:5i8!e f!l:l:lnieipality shall deffieBStrate that ie has 
a relia8le source of fuBfling to a5sure prejler eell:5trnctioa, Ojleratiea, ffiainte!1afiCe, B:f!El 
replaeeme!!I: ef tll:e req1:-1ifeel sewerage facilities. 

(~ Ne ell site sev;'f!ge s:i·steffi censtrUetieR ill:5tal!atie1t peffilits, fa·coFable site 
evaltis:eion repofis, er saniEaiy seli"er cemieetiefi peffll:if:5 sha:!l be issaeEl !:ffitil a !lla:a fer 
m.efliteriag the water CJHa:lity of Clear Lake is sl:l8mitteEl to aF1El afipreved ey !he 
Depanm.eat. The plaa sha:!l iReh1Ele eentraets or ffieffiorandllffiS of agreeffieae that a5sure that 
!lie !Hoaiteriag will ee eef!El1:1eteEl. 

(lQ) Unless it is tlem.oaserated !hat stoffll:wuter rl:l!!eff &eatffieat and control system.s 
are net Recessary to meet tfie tetal lllfficinll±H! B:f!fll:lal loaEliag fer total phosjlhorus, aay 
off site or en site eea&el facilities fur stormwater EJ:1:1ality control lleeessary to COfll!ll)' v>ith 
this l'1:1!e sha:!l ee imcler tile eoa&o! ef a m.1:1aieifiality. 

-Stat. Auth.: ORS 183.335, 454.625, 468.020, ~e8.793' & 168.7!9. 468B.010 and 468B.020. 
Stat. Implemented: ORS 454.685 

Hist.: DEQ 3-1983, f, & ef. 4-18-83; DEQ 44-1990, f. & cen. ef. 12-19-90 
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340-71-400 
Geographic Area Special Considerations. 

(I) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new · 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions of Tl 6S, R4W, 
Sections 33, 34, 35, 36; Tl7S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and T17S, RIE, Sections 6, 7, 18, Willamette Meridian; 

(c) This rule is subject to modification or repeal by the Cominission on an 
area-by-area basis upon petition by the appropriate local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface .. .yvater quality or shall provide equally adequate evidence that degradati01{~f 
groundwater or surface water quality will not occur as a result of such modificatioil. or 
repeal; . 

(d) .Subsections (a) and (b) of this section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date 
of this rule. ' 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) . Within the area set forth in subsection (2)(b) of this rule, the agent may issue 
. construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

l 



(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred ( 400) feet above mean sea level 
directly east ofMunsel Lake, Clear Lake and Collard Lake; and on the nortj:i by Mercer 
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing it!! or portions of 
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M., Lane County, except that portion 
defined as the Clear Lake Watershed more particularly described by 0<\..l?,J 1Q 71 
190(6)(f).To>vnship 18 South, Range 12 West. of the Willamette Meridian. Lane County, 
Oregon: 
Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point of Beginning: Run thence S. 
05° 40' 43.0" W. 1960.62 ft. to a uoint: Run thence S. 04° 58' 45.4" E. 1301.91 ft. to a 
point: Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point: Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a point: Run thence S. 31°44' 14.0" W. 520.89.ft. to a point: Run thence 
S. 00° 24' 43.9" W. 834.02 ft. to a point: Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a ooint: Run thence S. 50° 26' 06.3" W. 731.61 ft. to a ooint: Run thence S. 02° 51' 
10.5" W. 301.37 ft. to a point: Run thence 36° 37' 58.2" \V. 918.41 ft. to a ooint: Run 
thence S. 47° 12' 26.3" \V. 1321.86 ft. to a point: Run thence S. 72° 58' 54.2"W. 
498.84 ft. to a point: Run thence S. 85° 44' 21 J""W. 955.64 ft. to a point: Which is N. 
11° 39' 16.9" W. 5434.90 ft. ftom a point known as Green Two C!ocated in Section 13 in 
said Township and Range): Run thence N. 58 ° 09' 44.1" W. 1630.28 ft. to a point: Run 
thence.i-L25 ° 23' 10. l" vV. 1978.00 ft. to a point: Run thence N. 16° 34' 21.0" W."" 
1731.95 ft. to a point· Rmi'thence N. 06° 13' 18.0" W. 747.40 ft. to a point· Run thence 
N. 03° 50' 32.8".E. 671.51 ft. to a po.int: RunthenceN. 59° 33' 18.9".E. 1117.02 ft. to a 
point: Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point: Run thence N. 48° 28' 
40.0" E. 897.56 ft. to a point: Run thence N. 31 ° 29' 50. TE. 920.64 ft. to a point: Run 
thence N. 19° 46' 39.6" E. 1524. 95 to a point: Run thence S. 76° 05' 37. l" E. 748.95 ft. 
to a point: Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point: Run thence S. 78° 27' 
44.9" E. 394.98 ft. to a ooint: Run thence S. 61° 55' 39.0" E. 323.00 ft. to a point: Run 
thence N. 89° 04' 46.8" E. 249.03 ft. to a point; Run thence S. 67° 43' 17.4" E. 245.31 
ft. to a point; Run thence S. 79° 55' 09.8" E. 45.71 ft. to a ooint: Run thence S. 83 ° 59' 
27.6" E. 95.52 ft. to a point: Run thence N. 42° 02' 57.2" E. 68.68 ft. to a ooint: Run 
thence S. 80° 41' 24.2" E. 61.81 ft. to a point: Run thence S. 10° 47' 03.5" E. 128.'.?.7 ft. 
to the True Point ofBe2inning: and containing all or oortions ofT17S. Rl2W. Sections 
35 and 36: and T18S. R12W. Sections 1. 2. 11and12: \V.M .. Lane Countv. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on_7site sewage disposal approval prior to January I, 
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1981, providing one of the following can be met: 
(A) Atthe time the permit or favorable report of site suitability is issued the lot 

complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; · 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150(4)(a)(B). ' · 

(C) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: • 

(i).' Groundwater levels shall not be closer than one (1) foot from the ground sjifface 
and not closer than one (1) foot from the bottom of the sand filter; .<( ·. 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides for a larger flow; 

(iii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon 
of projected daily sewage flow; ; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or 
after J anu'ary 1, 1981, and/ or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The A!sea Dunal Aquifer is defined as all the land bounded on the East by 
Highway 1 O I, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
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to the southern tip of the Alsea Bay Spit; 
( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 

unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

( 4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 ofTownship 27 South, 
Range 17 East, Willamette Meridian, in Lake County. · 

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successfu~ the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-1/2) square miles. The reserve areas shall be contrdlled so that the 
potential for groundwater contamination from nitrogen and other possible pollutants is 
kept to a minimum; . 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposaLsystems or favorable reports of site evaluation to construct on-site system~?'' 

•··'I' • 

within thearea generally known as the Clatsop Plains, which is bounded by the Coh.unbia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (ad9pted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop 
County plan adopted through Ordinance No. 79-1 O; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(l/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule ofthis Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per 
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day; and 
(iii) The Department is provided satisfactory evidence through a detailed groundwater 

study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would oc= with the use of sand filter systems or pressurized distribution 
systems. 

(6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty"(20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) ofthis·ruie 
are met: 

(a) !V!inimum Site Criteria: 
(A) The property is ten (10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten ( 10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(l)(b,e,t;g,h, 

and i). 
(b) lV!inimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet. 

of disposal trench for projected sewage flows not ~xceeding four hundred fifty (450) · 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; . 

(B)U:~e system shall be constructed and backfilled in compliance with OAR ,:!fl 
340-71-220: sections (3), (4), (5), (7), (8), (9), (10), and (11) ofthis rule. ~ 

(c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted fo the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(l)(a)(A) and OAR 
340-71-140(l)(b)(A)(i), as well as the following: ,; 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: ·~ 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 



construction was in accordance with the permit and rules of the Commission. 
(7) Within areas east of the Cascade Range where the annual precipitation does not 

exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) ohhis rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by. the County, but in no event shall it be less· than 
eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

( C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as•closely as possible. In 

any case, the system shall contain not less than tw1> hundred twenty-five (225) linear feet 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per,~ch one hundred fifty (ISO) gallons of projected flow; 

(Bf The system shall be constructed and backfilled as closely as possible to the" 
requirements contained in OAR 340-71-220. 

(c) At the request of the owner or the owner's authorized representative; a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: , 

1 
(A) Favorable land use compatibility statement from the appropriate land use 

authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
e:risting and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 



(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 

memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335. 454.625. 468 020. 4688.010 and 4688.020. 
Stat. Imo!.: ORS 454.610. 454.615 

340-71-460 
Moratorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. 

(5) Criteria For Establishing Moratoriums: In' issuing an order.under this section the 
Commission.shall consider the factors contained in ORS 454.685(2). , 

(Eij~jleeifie Moratoritim .:'.Feas: PuFSliaEt ts ORS 15•1.985, the Ageat slla!I eet.is&ue 
S<l".vage.sys . • · · · · iell rieRHits or ariJlro"•eel site e.,·afilatioll rejlerti·vrithiR 
~es of the fullov;ieg areas efthe state: 
LEllle Ceuety Cleai; Ledee 1;x,'aterslled efthe North Floreaee Dtffial 1':cquifer .A.rea, as· 
follews: Tl:e area llereey kaovffl as the Cleai; Lalce \!.'atershee efthe North Flereaee 
DuRa! :\qui-fer .'.:ea elefilled ey the hyereleb~E eeuf!e!!fies ideatfliee ia the Juee 1982, 2Q8 
Nerta .Flereaee D1rn11! .'.cqaifeF Stady whieh is the area llegif'ffiiag at a jlsffit kllO'fi'R as 
Tank Gae, !seated ia Seetioe Gee, Towaship 18 South; Raage 12 \llest, efthe 1,¥illamette 

... 0 . 

Riola theaee S. 97° 5Q' 51.5" E. 9'.".8Q lt to the Tme Poiat ofBegiimiag; Rua theaee S. 
g-o ·rn• ~~ Q""' 19eQ e., ff . · R th S G4° -;g• 4-; 4" '" 1~g1 91 ft t :::i · _. 1Y.. -· to a po1at~ ,uneace. --. ;r, .:J ..o a 

. t· R !i · S -,o l'l' Gl Q" "' r ! '!ft t . t· R tli S 1§' 0 ?Q' F 1" f'SlfP,..UR t eEeC. 3_ '· ~·. _.J: ·-· 4:.8 a1301B,.: i:UfleRce. --· 

"' +"'1 e? ff . t· R· 1'-- s ' 10 1 I' HG"''" ;;1g 89 ft t . t· R El e n .•. -·to a flOll'r, ,uaw:.aee. o •. ry'. =- ..ea pour, ,ua1ea e 
S. QQ0 2 '1' t:.9" W. 8o1.G2 ft. to a poiat; Rtm tI1enee £. 07° 19' QJ.8" \'/. 1191.G+ ft. to a 

. Rh ··g0 .,e'Ge'""'-'!6lftt "tR th SG'0 5l'l'd-" !'!Olflt; ~un t enee ii. J' :...- ~·. :o..o apettr; ,uaeaee.-.3 
IF 'Gl ~.,ft ! · 1· R th · S 'e0 

''' sg '" 1~' 9!8 ·1 ! ft to a · t· R a !lieaee ,~. J.J ..o a pen=P, ,-uReaee. J :J, -·-• ..• -· 1301R,. ""'i:11 

S. 17° 12' 2e.3" \.V. 1;.z+,3€ ft. to a point; Rua theaee £. '."2° 58' 5•1.2" W. ·198.8'! ft. to a 
. ·· R I S 85" 11' "! ,;, '" 9-s ··1 ff t · . t· uq,· Ii. "~ H 0 ~9' le 9" "' J30H=tt; .... tta t lCHCe.· = .J Y•. ~3-.t::.O d f18.1IV, nlC 15 .... -· n. 

5131.9G ft. from a poiflt lea own as Greea-1-~::tiea 1:: ia said Towaship 
aml Rang'* 
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Rtitt-tfie~!. 58° 09' 11.1" \~ea 13oint; Run tllenee N. 25° 2J' 10.1" Vi. 
19-8 gg fi . R h t'f F' 3 l' ? l G" m 1-,., l 95 ft . i .. te a 13emt; ,1:1n Gence. u - · - . n . '_, .. to a 13erm; Rtm theace 
N. 06° 13' 18.0" 1N. 717.10 ~etnt; R1:1ll thence N. 03° 50' 32.8" E. 671.51 ft. te a 
fJGiat; R1:1H theaee N. 59° 33' 18.9" E. 1117.02 ft.tea 13eint; R1o1a theaee t>L 59° 50' 06.0" 
~56-ft,...te a jJSint; Ru!l4heaee N. 18° 28' 40.0" E. &97.56 ft. to a 13eint; Rua taeace 
t>' ,., 1° ?Q' 50 7" E MO 64 ft t . t· p th 'f 19° Hi' "9 Ii" E 15"4 05 ft 1.'"' -·· ..... _._ ..a a po~, q,,i:l:E:ef!:ee .... :J.~.J-..... to a 
13eiftE;-Rl!fl-El!eftCe S. 76° 05' 37.1" &-748.95 ft. to a iioint; Rua tl:ence S. 57° 33' :rn.2" :E. 
445.53 ft. to a jJOiat; Rua tlteace S. 78° 27' ·i'/.9" E. 394.98 ft. to a peiat; Run tltel'!e~ S. 
91° •s• 39 O" r: ,.,,.,,., """' •· • · .... "··- ''·----- ~r oqo 04' 4 - 8" B ?49 Q" fl · · 3.?. =-~fle+m;--r<ttt.r=~--e.. - . J. to a pelffi; 
Rua thence S. e7° 43' 17.4" E. 215.31 fl. ta a flOint; Run tltenee S. 79° 55' 09.8'' E. 45.71 
~etnt; R1:1n thence S. 83° 59' 27.e'' :E. 95.5: fl. to a point; Run tltenee H. "12° 02' .. 
5'.'.2" E. 68.68 ft. to a 13eint; R1:1n t!tence S. 80° 41' 24.2" E. el.81 ft. te e.·fleint; RH~ .. -

thence S. !Gi'4-f!-G-~~e Poiat efbeginniag; anel-eoatainffig all or 
. "'=FHS Pl""" S . '" . 1 " 1 el ' 13ert1ens o.- , , "'d,ectrens--.B-i!fl ns, -, I an L; 

\'\'.~.{, Laae Ceunf'f. 

Stat. Author.: ORS 183.335. 454.625, 468.020, 468B.010 and 468B.O?O. 
Stat. Imp!.: ORS 454.685 
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Special Policies and Guidelines 
340-41-270 In order to preserve the existing high quality water in Clear Lake north of 

F1orence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed including 
both surface and groundwaters, from existing and potential contamination sources with the 
following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not 
exceed 241 pounds per year from all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of total phosphorus from samples collected in 
the epilimnion between May 1 and September 30 exceed nine micrograms per liter during two 
consecutive years. 

(3) Of the total phosphorus loading of241 pounds per year specified in section (1) of this 
rule, 192 pounds per year shall be considered current background and Department reserve and 
shall not be available to other sources. 

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 
Stat Auth.: ORS 183.335, 454.625, 468.020,, 468B.010 and 468B.020. 
Stat Implemented: ORS 454.685 
·Hist: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert ef. 12-19-90 
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340-71-400 
Geographic Area Special Considerations. 

(1) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new · 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl 7S, RlE, Sections 6, 7, 18, Willamette Meridian; 

(c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition by the appropriat~ local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface water quality or shall provide equally adequate evidence that degradation .of. 
groundwater or surface water quality will not occur as a result of such modification or 
repeal; 

(d) Subsections (a) and (b) of this section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date 
of this rule. • , 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) . Within the area set forth in subsection (2)(b) of this rule, the agent may issue 
construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

I 
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(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred ( 400) feet above mean sea level 
directly east ofMunsel Lake, Clear Lake and Collard Lake; and on the north by Mercer 
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of 

· Tl 7S, R12W, Sections 27, 28, 33, 34, 35, 36, and Tl8S, Tl2W, sections 1, 2, 3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M, Lane County, except that portion 
defined as the Clear Lake Watershed more particularly described byTownship 18 South, 
Range 12 West, of the Willamette Meridian, Lane County, Oregon: 

·Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point of.Beginning; Run thence S. 
05° 40' 43.0" W. 1960.62 ft. to a point; Run thence S. 04° 58' 45.4" E .. 1301.91 ft. to a 
point; Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a point; Run thence S. 31°44' 14.0" W. 520.89.ft. to a point; Run thence 
S. 00° 24' 43.9" W. 834.02 ft. to a point; Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a point; Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; Run thence S. 02° 51' 
10.5'' W. 301.37 ft. to a point; Run thence 36° 37' 58.2" W. 918.41 ft. to a point; Run 
thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; Run thence S. 72 ° 58' 54.2" W. 

. ' 
498.84 ft. to a point; Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; Which is N. 
11 ° 39' 16.9" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in 
said Township and Range); Run thence N. 58° 09' 44.1" W. 1630.28 ft. to a point; Run 
thence N. 25 ° 23' 10. l" W. 1978.00 ft. to a point; Run thence N. 16° 34' 21.0" W.,§-
173 l.9S ft; to a point; Run thence N. 06° 13' 18.0" W. 747.40 ft. to a point; Run tlience 
N. 03 ° 50' 32.8" E. 671.51 ft. to a point; Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a 
point; Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48° 28' 
40.0" E. 897.56 ft. to a point; Run thence N. 31 ° 29' 50.7" E. 920.64 ft. to a point; Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point; Run thence S. 76° 05' 37.1" E. 748.95 ft. 
to a point; Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; Run, thence S. 78 ° 27' 
44.9" E. 394.98 ft. to a point; Run thence S. 61° 55' 39.0" E. 323.00 ft. to a point; Run 
thence N. 89° 04' 46.8" E, 249.03 ft. to a point; Run thence S. 67° 43' 17.4" E. 245.31 
ft. to a point; Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; Run thence S. 83° 59' 
27.6" E. 95.52 ft. to a point; Run thence N. 42° 02' 57.2" E. 68.68 ft. to a point; Run 
thence S. 80° 41' 24.2" E. 61.81 ft. to a point; Run thence S. 10° 47' 03.5" E. 128.27 ft. 
to the True Point of Beginning; and containing all or portions of Tl 7S, Rl2W, Sections 
35 and 36; and Tl8S, Rl2W, Sections 1, 2, 11 and 12; W.M., Lane County. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1, 
1981, providing one of the following can be met: 
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(A) At the time the permit or favorable report of site suitability is issued the lot 
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four (4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vt") Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150( 4)(a)(B). 

(C) The lot is found through site evaluation not to comply with' OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: 

(i) Groundwater levels shall not be closer than one (1) foot from the ground surface 
and nofcloser than one (1) foot from the bottom of the sand filter; ,;;. 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides_ for a larger flow; 

(iii) The sand filter shall be sized at one (1) square foot ofbottom area for each gallon 
of projected daily sewage flow; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or 
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
to the southern tip of the Alsea Bay Spit; 
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( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 
unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

(4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
· when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette Meridian, in Lake County. 

· (5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R. W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-112) square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other pQssible pollutants is 
kept to a minimum; . 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposal systems or favorable reports of site evaluation to construct on-site systems, .. , 
within the area generally known as the Clatsop Plains, which is boilnded by the Coluffibia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15); or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(l/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per. 
day; and 
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(iii) The Department is provided satisfactory evidence through a detailed groundwater 
study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

( 6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule 
are met: · 

(a) Minimum Site Criteria: 
(A) The property is ten (10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten (10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,f;g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet 

of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; . i 

(B) The system shall be constructed and backfilled in compliance with OAR 
340-7F21.0: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule. 

(c) At.the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(a)(A) and OAR 
340-71-140(1)(b)(A)(i), as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
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(7) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
·. eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

( C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In 

any case, the system shall contain not less than two hundred twenty-live (225) linear feet · 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; _, 

(B).The system shall be constructed and backfilled as closely as possible to the:'''' 
requirements contained in OAR 340-71-220. ,. 

( c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
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(C) A written certification (on a form acceptable to the Department) that the 
construction was in accordance with the permit and rules of the Commission. 

(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 
memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.610, 454.615 

. 340-71-460 
Moratorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. ' 

( 5) Criteria For Establishing Moratoriums: In issuing an order under this section the · 
Commission shall consider the factors contained in ORS 454.685(2). ( 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.685 
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ATTACHMENT C 

DRAFT RULE AND SUPPORTING DOCUMENTS SENT OUT FOR 
PUBLIC COMMENT 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: November 22, 1996 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements - Rules Relating to On-site 
Sewage Disposal Systems in the Clear Lake Watershed Area in Lane County 

This memorandum contains information on a proposal by the Department of Environmental 
Quality (DEQ) to adopt rule amendments regarding the Clear Lake watershed area. Pursuant to 
ORS 183.335, this memorandum also provides information about the Environmental Quality 
Commission's intended action to adopt a rule. 

This proposal would have the effect of permanently lifting the on-site sewage disposal system 
moratorium in the area, and further would require certain actions that would allow the 
Department to conduct further studies in the area. 

The Department has the statutory authority to address this issue under Oregon Revised Statutes 
(ORS) 183.335, 454.625, 468.020, 468B.010, 468B.020, and 468B.035 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 
Attachment A The official statement describing the fiscal and economic impact of the 

proposed rule. (required by ORS 183 .33 5) 
Attachment B A statement providing assurance that the proposed rules are consistent 

with statewide land use goals and compatible with local land use 
plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D The actual language of the proposed rule (amendments). 
, 

Hearing Process Details 
The Department is conducting a public hearing at which comments will be accepted either orally 
or in writing. The hearing will be held as follows: 

Date: January 21, 1997 
Time: 6:00 PM 
Place: Florence Event Center, 715 Quince Street, Florence, Oregon 

Deadline for submittal of Written Comments: January 24, 1997 
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The Presiding Officer at the hearing has not yet been appointed. 

Written comments can be presented at the hearing or to the Department any time prior to the date 
above. Comments should be sent to: Department ofEnvironmental Quality, Attention Barbara 
Burton, 750 Front Street, NE, Salem, Oregon 97310. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus if you wish for your comments to be 
considered by the Department in the development of these rules, your comments must be received 
prior to the close of the comment period. The Department recommends that comments are 
submitted as early as possible to allow adequate review and evaluation of the comments 
submitted. 

What Happens After the Public Comment Period Closes 

Following close of the public comment period, the Presiding Officer will prepare a report which 
summarizes the oral testimony presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy ofth,e Presiding Officer's report. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments received. 

The EQC will consider the Department's recommendation for rule adoption during one of their 
regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is February 28, 1997. This date may be delayed ifneeded to provide 
additional time for evaluation and response to testimony received in the hearing process. 

You will be notified of the time and place for final EQC action if you present oral testimony at the 
hearing or submit written comment during the comment period. Otherwise, if you wish to be kept 
advised of this proceeding, you should request that your name be placed on the mailing list. 
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Background on Development of the Rulemaking Proposal 
Why is there a need for the rule? 

In response to concerns about water quality in Collard and Clear Lakes, the EQC adopted a 
moratorium for on-site sewage disposal systems in the watershed until such time as a management 
plan could be put in place to protect the two lakes. The moratorium was in effect from 1983 until 
October, 1996, when the EQC adopted a temporary rule lifting the moratorium. The EQC took 
this action because of an adverse court ruling against moratoriums of long or uncertain duration. 

The EQC lifted the moratorium, despite concerns that no management plan was in place to 
protect the lakes. The proposed permanent rules are expected to accomplish the following: 

Make permanent the temporary rules lifting the moratorium, in conformance with the 
court ruling. Permanent rule making is needed because temporary rules can remain in 
effect no more than 180 days under Oregon law. · 

Allow the Department access to some sites in the area, for the purpose of conducting 
further groundwater studies relating to the impact of on-site sewage disposal systems on 
groundwater and the lakes. 

Allows the Department, should lake water quality deteriorate, to conduct further studies 
including groundwater monitoring in the area. In order to carry out these studies, it is 
necessary for there to be an adequate number and location of groundwater monitoring 
sites, and also that the Department have access to them. k, part of a study, the proposed 
rule requires that property owners installing on-site sewage disposal systems in the area 
also install and maintain monitoring wells upon notification by the Department. Property 
owners may request that the Department install the wells on their property, at the 
Department's expense. However, the Department is not obligated to pay for the 
monitoring wells if requested. The Department will install monitoring wells at the request 
of applicants only if funds specifically designated for that purpose are available to the 
Department. 

How was the rule developed 

The rule was developed by Department staff In developing this rule, the Department relied upon 
Oregon Revised Statutes (ORS) 183, 454, 468, and 468B, and Oregon Administrative Rules 
(OAR) 340, Divisions 41 and 71. 
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Copies of the documents relied upon in the development ofthis rulemaking proposal can be 
reviewed at the Department of Environmental Quality's office at 1102 Lincoln Street, Suite 210, 
Eugene, Oregon. Please contact Julie Berndt at (541) 686-7838, extension 234 for times when 
the documents are available for review. 

Whom does this rule affect including the public, regulated community or other agencies, 
and how does it affect these groups? 

The rule affects property owners in the Clear Lake watershed who apply for on-site sewage 
disposal system construction permits. It will also affect users of Collard and Clear Lake, 
including the Heceta Water District and the City of Florence and their drinking water customers. 
The proposed rule may also affect other users of the aquifer in the watershed. Lane County is the 
Department's contract agent for the on-site sewage disposal system program for the area, and will 
be affected. 

How will the rule be implemented 

The Department intends to monitor Collard and Clear Lakes on a periodic basis for phosphorous, 
nitrogen, and other pollutants of concern. If phosphorous levels or other pollutant levels are seen 
to rise significantly, the Department may institute further studies of groundwater and surface 
waters in the area. The purpose of the study, if done, will be to determine the impact of 
drainfields and other sources of contaminants on groundwater and lake water quality, and if 
necessary prepare recommendations for corrective actions to reduce phosphorous or other 
pollutant levels in the lakes. Depending on the study results, the Department may return to rule
making and require corrective actions, such as requiring that sewers be installed around the 
Collard Lake area. It is anticipated that the study, if done, will not be started for at least five 
years. 

In order to carry out the studies described above, it is necessary for there to be an adequate 
number and location of groundwater monitoring sites, and also that the Department have access 
to them. The Department may also need information relating to septic tanks and pollutant loads 
in them. One goal of this rule is to insure that groundwater monitoring sites and septic systems 
monitoring sites will be available, if and when the Department determines that further studies are 
needed. This will be accomplished through permit conditions made part of the installation permits 
issued for new on-site sewage disposal system permits. The Department intends to provide 
guidance documents and example permit language to Lane County, which acts as the 
Department's agent for the on-site sewage disposal program. 
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At this point, the Department intends to only require the installation of monitoring wells if funds 
are available to the Department to pay for them if requested by the property owners. However, 
the Department may require that the property owners install the monitoring wells at their expense. 

Are there time constraints 

Yes. The temporary rule will expire in mid April, 1997. The February 28, 1997 EQC meeting is 
the last one prior to that date. If the temporary rule is allowed to expire without permanent rules 
in place to lift the moratorium, then the Department could be at risk for lawsuits filed by property 
owners. 

Contact for more information 

An informational meeting will be held at 5:30 on January 21, 1997, at the same place and just 
prior to the public hearing. If there are other questions about the proposed rule, contact Barbara 
Burton at (503) 378-8240, extension 264 AFTER JANUARY 13, 1997. 

! 



Introduction 

ATIACHMENT A 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Water Quality Rules Relating to the Clear Lake Watershed in Lane County 

Fiscal and Economic Impact Statement 

The proposed rule has three primary components, of varying fiscal impact. In summary, these three 
components are: 

• The proposed rule permanently lifts the on-site sewage disposal system moratorium in the Clear 
Lake watershed. This will allow the affected property owners to build on their sites, which they 
have not been able to do for the past 13 years. The ability to build is of significant value to the 
property owners. The increased development (expected to occur using individual on-site systems) 
is expected to increase the level of algae in Collard and Clear Lakes, over time. Clear Lake is a 
drinlcing water source. High levels of algae, if it occurs, will increase the cost of treating the water. 

• The proposed rules require that persons applying for on-site sewage disposal system permits in the 
Clear Lake watershed must install one or more monitoring wells on their property, upon 
notification by the Department. If the Department detects significant degradation of water quality 
in Collard and Clear lakes, further groundwater and surface water studies in the area may be 
conducted. The Department does not expect to start this study for at least five years, and no 
groundwater monitoring wells will likely be required until the Department initiates the study. 
Sample results from the groundwater monitoring wells would be used in the larger study to be 
conducted by the Department. All lots are zoned residential. There are approximately 60 lots that 
are likely to be developed. Based on the time constraints, study requirements, and location of the 
lots, some o:&these lots will not be required to install monitoring wells. Staff estimates that a total 
of no more than 40 wells will be required, at a total average cost of about $3000 for each well 
($120, 000 total). If the Department proceeds with the study, separate grant funds to pay for the 
monitoring wells would probably be pursued. If such funds become available, the proposed rule 
allows the affected property owners to request that the Department install the wells at the 
Department's expense. 
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• The third component of the proposed rule is to allow the Department access to the on-site systems, 
plus any monitoring wells on site, for the purposes of sampling. This periodic access by the 
Department is not expected to have a cost associated with it for the property owners, however it 
will cost the Department in terms of staff time if the sampling occurs. 

General Public 

The primary fiscal impact of this rule will be to allow affected property owners the use of their property 
for the purposes of constructing and using a residence. For those property owners not wishing to 
develop, this rule will likely raise the value of their property if they wish to sell. There are 68 lots 
affected by the raising of the moratorium, although not all are expected to be developed. The value of 
the expanded use of the properties would depend on the property. Assuming an typical increase of 
value of $28,750 per lot, the total increase in value would be about $2,012,000. 

The Department expects that the additional development of the area on septic tanks and drainfields will 
cause the phosphorous and algae levels in the two nearby lakes to increase, and that sewers in the 
Collard lake area will likely be required. However, prior to requiring sewers, the Department is likely 
to conduct further studies in the area. It is possible that the studies and recommended corrective 
actions will not be completed in time to prevent unacceptable levels of algae in the lakes. This could 
mean an increase in the cost of treatment by the Heceta Water District, which would be passed on to 
District customers including the City of Florence. 

If relatively high levels of algae develop in Clear Lake, the following impacts on the water treatment 
plant would be as follows: , 

• There would be a decrease in capacity of the treatment plant, since there would have to be more 
backflushes of the filter (to be installed). Backflushes take the filters out of service, and also 
require large amounts of finished water. A decrease in capacity would mean that the treatment 
plant would have to be expanded "prematurely", as the Florence area grows and demand for 

' drinking water increases. The increase in backflushes would also mean additional operation costs. 

• There will be an increase in chemical usage. 

• If there are taste and odor problems (associated with some kinds of algae), then additional 
treatment will be required such as the use of activated charcoal. 

Overall, it is estimated that treatment costs could be up to 25% higher if a significant algae problem 
develops in Clear Lake. Assuming a $20/residence base rate, and the equivalent of 5700 residential 
customers for the one million gallons per day treatment plant, this could add up to approximately 
$340, 000 per year in additional costs to water users. 
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Monitoring wells are estimated at about $3000 per well. In addition, it may take some time for the 
property owners to secure the services of a certified well driller, and possibly to be on site during the 
drilling activity. It is estimated that each site should take no more than 20 hours per property owner. 
Some sites may require two or three monitoring wells. It is expected that those sites with more than 
o.ne well will not require more of the property owner's time, but will require an additional $3000 per 
well. Maintaining the well should not involve any additional time or expense. Any monitoring and 
additional evaluations done will be done by the Department, and at the Department's expense. If the 
Department is able to secure additional special grant funds, the Department will pay for the wells upon 
request of affected property owners. 

Small Business 

All affected sites are residential, so there will be no impact on small business. 

Large Business 

All affected sites are residential, so there will be no impact on large businesses. 

Local G<>vemments 

Lane County is the Department's contract agent for the on-site sewage disposal system program. 
There may be some time required by County staff to explain these additional requirements to 
applicants. However, the Department intends to prepare informational material and guidance for Lane 
County, and further intends to be the main contact for questions and approval of monitoring well sites. 
It is expected that Lane County staff will spend an additional 50 hours total because of the proposed 
rule. 

Heceta Water District will be affected as described above, but is likely to pass on any increased cost of 
operation to its customers. 

State A2encies 

DEQ - This rule will enable the Department to conduct a larger study in the area relating to 
phosphorous and nitrogen in drainfields, groundwater, and the lakes. The rule does not require that the 
Department conduct this study, however. If the Department did conduct the larger study, it is 
estimated that it will take a total of 1500 hours of staff time spread over a four to five year period. This 
includes time spent by the person heading the study, and time spent by the Department's laboratory. 
The study, if and when it is done, could either be done by existing DEQ staff and using existing funding 
sources, or it could be funded by a special grant if one is located. The rule itself will require that the 
Department spend approximately 100 hours for the following: preparing guidance materials and 
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handouts for Lane County and applicants and talking to applicants with questions about the rule 
requirements. 

Other Agencies - The Water Resources Department would issue permits for any required monitoring 
wells. However, they charge a fee for this activity and so the fiscal impact is expected to be negligible. 

Housing Cost Impact 

The Department estimates that this rulemaking will have minimal impact, if any, on the cost of 
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single 
family dwelling on that parcel. Some property owners may be required to install groundwater 
monitoring wells on their property, in the event that the Department requires further studies in the area. 
The cost of the wells are expected to be about $3000 each, and there may be as many as three wells 
required on an individual site. 

Assumptions 

As. described above, the following assumptions were used: 

• Monitoring wells will be 2 inches, 20 to 25 feet deep on average, at a cost of $3000 each 

• There will be no more than 40 monitoring wells required. 

• Benefit to affected property owners will vary by lot, but a typical lot (Broeker lot used) would 
benefit about $28, 750. 

• About 60 more lots will be developed in the area. 

• High levels of algae could increase drinking water treatment costs up to 25% 

• The existing Heceta Water District plant is rated at 1 million gallons per day. Assuming 70 
gallons water usage per capita per day, and assuming 2.5 people average residential 
occupancy, this computes to an equivalent of 5700 residential customers. 

I 

• A typical monthly service charge for a smaller water treatment plant with filtration would be 
$20. Note - Heceta Water District does not currently filter water from Clear Lake, however 
they are under an order by the Oregon Health Division to provide filtration in conformance 
with U.S. Environmental Protection Agency requirements. 
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ATTACHMENT B 
State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Water Quality Rules Relating to the Clear Lake Watershed in Lane County 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

There are two purposes of these proposed rules. The proposed rules will have the effect of 
permanently removing the on-site sewage disposal system moratorium for the Clear Lake watershed, 
and will also allow further studies to be conducted in the area by the Department. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? 

Yes_K_ No 

a. H yes, idel)tify existing program/rule/activity: 

These rules will affect the on-site .sewage disposal system program, which is included in 340-018-
030( 5)( d) 

b. H yes, do the existing statewide goal compliance and local plan compatibility procedures 
adequately cover the proposed rules? 

, 
Yes X No __ (if no, explain): 

Under current DLCD rules, local government review and approval of a Land Use Compatibility 
Statement is required before on-site sewage disposal system pennits can be issued. 
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c. If no, apply the following criteria to the proposed rules. 

In the space below, state if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

3. If the proposed rules have been determined a land use program under 2. above, but are not 
subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

Not applicable 

Division Intergovernmental Coord. Date 

, 
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ATTACHMENT C 

Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? 

The Clean Water Act requires that delegated states such as Oregon must set Total 
Maximum Daily Loads (TMDL's) for water bodies that are water quality limited (that is, 
the water body exceeds one or more instr earn water quality standard). The Clean Water 
Act also allows states to set TMDL' s where there is a potential for exceeding one or more 
standards. The Environmental Quality Commission did set a TMDL for Collard and Clear 
Lakes, because there was an expectation that water quality standards would be exceeded. 
The proposed rule lifts the on-site system moratorium, which may cause the TMDL to be 
exceeded. However, the proposed rule also allows the Department to conduct further 
studies which will be used in developing a strategy to prevent the two lakes from exceeding 
water quality standards. The water quality standards at issue were adopted by the 
Environmental Quality Commission, pursuant to the Clean Water Act. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Performance based. The federal requirements are based on achieving water quality 
standards and protecting beneficial uses. 

3. Do the applicable federal requirements specifically address the issues that are of concern 
in Oregon? Was data or information that would reasonably reflect Oregon's concern and 
situation considered in the federal process that established the federal requirements? 

, 
Not known. 

4. Will the proposed requirement improve the ability of the regulated community to comply 
in a more cost effective way by clarifying confusing or potentially conflicting requirements 
(within or cross-media), increasing certainty, or preventing or reducing the need for costly 
retrofit to meet more stringent requirements later? 
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Yes. The proposed rule will allow the Department to conduct studies, which will help 
detennine whether further controls are necessary. 

5. Is there a timing issue which might justify changing the time frame for implementation of 
federal requirements? 

There are no time frames included within the general federal requirements. However, the 
longer that studies are delayed, the more likely that Collard and Clear Lakes will exceed 
water quality standards before an effective management plan can be put in place. 

6. Will the proposed requirement assist in establishing and maintaining a reasonable margin 
for accommodation of uncertainty and future growth? 

Yes. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

Yes and no. By lifting the on-site moratorium, all property owners can build on their sites 
if the site .meets zoning and physical requirements for an on-site system. Monitoring wells 
will only be put on the properties of person applying for on-site construction permits, and 
property own'.ers who volunteer to allow the Department access to their property for the 
purpose of monitoring. 

8. Would others face increased costs if a more stringent rule is not enacted? 

Probably yes. The Department expects the water quality in Collard and Clear Lakes to 
degrade with the increased number of on-site systems, which will likely result in increased 
costs for treatment of drinking water taken from Clear Lake. The additional cost would be 
borne by the customers ofHeceta Water District, which includes the City ofFlorence. 

9. Does the proposed requirement include -procedural requirements, reporting or monitoring 
requirements that are different from applicable federal requirements? If so, Why? What is the 
"compelling reason" for different procedural, reporting or monitoring requirements? 

Federal rules do not specify how management plans are to be developed, nor does it 
require that individual property owners install groundwater monitoring wells. The 
Department has reviewed groundwater studies done in the area, which show a connection 
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between groundwater and the two lakes. Based on this connection, the Department 
believes that further studies of groundwater and surface water are needed prior to. 
developing a management plan to protect water quality in the lakes. 

10. Is demonstrated technology available to comply with the proposed requirement? 

Yes. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

Yes and no. By lifting the moratorium and allowing the construction of additional on-site systems, the 
Department expects water quality in the lakes to degrade. By putting into place a rule that allows the 
Department to conduct an effective study of the area, the amount of impact can be minimized and an 
effective management plan put in place. 

' 
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ATTACHMENT D 

·PROPOSED RULE LANGUAGE 
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Special Policies and Guidelines 
340-41-270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed including 
both surface and groundwaters, from existing and potential contamination sources with the 
following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not 
exceed 241 pounds per year from all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of total phosphorus from samples collected in 
the epilimnion between May 1 and September 3 0 exceed nine micrograms per liter during two 
consecutive years. 

(3) Of the total phosphorus loading of241 pounds per year specified in section (1) of this 
rule, 192 pounds per year shall be considered current background and Department reserve and 
shall not be available to other sources . 

.. · (4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. • 

( 5) Permittees holding on-site sewage disposal system construction permits issued after 
the effective date of this rule in the Clear Lake watershed shall install monitoring wells unless 
otherwise waived by the Department, and allow the Department and/ or its designees access for 
the purposes of collecting samples, as described more fully in OAR 340-71-400(2). 
Stat Auth.: ORS 183.335, 454.625, 468.020,, 468B.010 and 468B.020. 
Stat. Implemented: ORS 454.685 

Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-90 

340-71-400 
Geographic Area Special Considerations. 

(1) River Road- Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following · 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; Tl 7S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl 7S, RlE, Sections 6, 7, 18, Willamette Meridian; 

( c) This rule is subject to modification or repeal by the Commission on an 
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area-by-area basis upon petition by the appropriate local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface water quality or shall provide equally adequate evidence that degradation of 
groundwater or surface water quality will not occur as a result of such modification or 
repeal; 

(d) Subsections (a) and (b) ofthis section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date 
of this rule. 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) Within the area set forth in subsection (2)(b) of this rule, the agent may issue 
construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) ofthis rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred ( 400) feet above mean sea level 
directly east ofMunsel Lake, Clear Lake and Collard Lake; and on the north by Mercer 
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of 
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M., Lane County, except that portion 
defined as tlfo Clear Lake Watershed which is the area beginning at a point known as Tank 
One, located in Section One, Township 18 South, Range 12 West, of the Willamette 
Meridian, Lane County, Oregon: 
Run thence S. 67° 50' 51.5'' E. 97.80 ft. to the True Point ofBeginning; Run thence S. 
05° 40' 43.0" W. 1960.62 ft. to a point; Run thence S. 04° 58' 45.4" E. 1301.91 ft. to a 
point; Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a point; Run thence S. 31°44' 14.0" W. 520.89.ft. to a point; Run thence 
S. 00° 24' 43.9" W. 834.02 ft. to a point; Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a point; Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; Run thence S. 02° 51' 
10.5" W. 301.37 ft. to a point; Run thence 36° 37' 58.2" W. 918.41 ft. to a point; Run 
thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; Run thence S. 72° 58' 54.2" W. 
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498.84 ft. to a point; Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; Which is N. 
11° 39' 16.9" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in 
said Township and Range); Run thence N. 58 ° 09' 44. l" W. 1630.28 ft. to a point; Run 
thence N. 25° 23' IO. I" W. 1978.00 ft. to a point; Run thence N. 16 ° 34' 21.0" W. 
1731.95 ft. to a point; Run thence N. 06° 13' 18.0" W. 747.40 ft. to a point; Run thence 
N. 03° 50' 32.8" E.'671.51 ft. to a point; Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a 
point; Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48 ° 28' 
40.0" E. 897.56 ft. to a point; Run thence N. 31 ° 29' 50.7" E. 920.64 ft. to a point; Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point; Run thence S. 76° 05' 37.1" E. 748.95 ft. 
to a point; Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; Run thence S. 78° 27' 
44.9" E. 394.98 ft. to a point; Run thence S. 61 ° 55' 39.0" E. 323.00 ft. to a point; Run 
thence N. 89° 04' 46.8" E, 249.03 ft. to a point; Run thence S. 67° 43' 17.4" E. 245.31 
ft. to a point; Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; Run thence S. 83 ° 59' 
27.6" E. 95.52 ft. to a point; Run thence N. 42° 02' 57.2" E. 68.68 ft. to a point; Run 
thence S. 80° 41' 24.2" E. 61.81 ft. to a point; Run thence S. 10° 47' 03.5" E. 128.27 ft. 
to the True Point of Beginning; and containing all or portions of Tl 7S, Rl2W, Sections 
35 and 36; and T!8S, Rl2W, Sections I, 2, 11 and 12; W.M., Lane County. 

( c) The Department may conduct further studies in the Clear Lake watershed, 
including groundwater monitoring. Within 90 days of notification by the Department, 
unless otherwise agreed to in writing by the Department, holders of on-site sewage 
disposal system permits issued after the effective date of this rule in the Clear Lake 
watershed, as defined in this rule, shall install and maintain one or more monitoring wells 
on the permittee' s site. The monitoring wells shall be installed and operated at the 
expense of the permittee and following the conditions set by the Department, including but 
not limited to the location, depth of well and the screened interval. The permittee may 
request in writing a waiver of this requirement or request that the Department install the 
monitoring well or wells at the Department's expense. The sole criteria for the 
Department granting a waiver are: the site is not needed to conduct groundwater studies, 
as determined by the Department; or the Department has determined that further 
groundwater studies will not be conducted. The Department will install monitoring wells 
at the request of permittees and at the expense of the Department only if funds specifically 
designated for that purpose are available to the Department. 

( d) Permittees holding on-site sewage disposal system construction permits in the 
Clear Lake watershed shall allow the Department and/ or its designees reasonable access to 
the permittee' s property for the purpose of collecting samples from the septic tank and 
drainfield, and for the purpose of collecting samples from any monitoring wells. The 
permittee shall allow the Department and/or designees to dispose on the permittee's 
property water purged from the sampling well prior to sampling, after consultation with 
the permittee as to preferred location of disposal. The on-site construction permit shall 
include conditions allowing the Department and/or its designees access to the permittee' s 
property as described in this rule. All other applicable 'requirements in Division 71 relating 
to application for and construction of the on-site sewage disposal system must also be met 
prior to issuance of the on-site sewage disposal system construction permit. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 
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construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1, 
1981, providing one of the following can be met: 

(A) At the time· the permit or favorable report of site suitability is issued the lot 
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (SO) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150( 4)(a)(B), 

(C) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: 

(i) Groundwater levels shall not be closer than one (1) foot from the ground surface 
and not closer than one ( 1) foot from the bottom of the sand filter; 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides for a larger flow; 

(iii) The sand filter shall. be sized at one ( 1) square foot of bottom area for each gallon 
of projected 'daily sewage flow; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance . 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3 )( c) of this rule, for lots created on or 
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
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favorable report of evaluation of site suitability ifit is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
to the southern tip of the Alsea Bay Spit; 

( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 
unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposii.l facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

( 4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection ( 4)(b) ofthis rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette Meridian, in Lake County. 

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-112) square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other possible pollutants is 
kept to a minimum; 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposal systems or favorable reports of site evaluation to construct on-site systems, 
within the area generally known as the Clatsop Plains, which is bounded by the Columbia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gea'.rhart (adopted by County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(l/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 
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(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule ofthis Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty ( 450) gallons per acre per 
day; and 

(iii) The Department is provided satisfactory evidence through a detailed groundwater 
study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

( 6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a ' 
construction-installation permit authorizing installation of a standard· system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule 
are met: 

(a) Minimum Site Criteria: 
(A) The property is ten.(10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten (10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(l)(b,e,f,g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet 

of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be constructed and backfilled in compliance with OAR 
340-71-220: sections (3), (4\ (5), (7), (8), (9), (10), and (11) of this rule. 

( c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(a)(A) and OAR 
340-71-140~1 )(b )(A)(i), as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
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at the time construction of the system is complete: 
(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
(7) Within areas east of the Cascade Range where the annual precipitation does not 

exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least l 00 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In 

any case, the system 'shall contain not less than two hundred twenty-five (225) linear feet 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be constructed and backfilled as closely as possible to the 
requirements contained in OAR 340-71-220. 

(c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, f)ursuant to OAR 340-71-140, as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
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( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 
this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and· 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 

memorandum of agreement (contract) between the County and. the Department. 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.610, 454.615 

340-71-460 
Moratorium Areas 

( 1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. 

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the 
Commission shall consider the factors contained in ORS 454.685(2). 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.685 

! 
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ATTACHMENT D 

PRESIDING OFFICERS REPORT, AND DEPARTMENT RESPONSE 
TO COMMENTS 



State of Oregon 

Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Date: January 31, 1997 

Environmental Quality Commission 

Bill Young 

Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: January 21, 1997, beginning at 6:00 PM 
Hearing Location: Florence Events Center, Florence, Oregon 

Title of Proposal: Propose Rules Relating to On-Site Sewage Disposal 
Systems in the Clear Lake Watershed Area 

The rulemaking hearing on the above titled proposal was convened at 6:00 PM. People were 
asked to sign witness registration forms if they wished to present testimony. People were also 
advised that the hearing was being recorded and of the procedures to be followed. 

15 people were in attendance, 5 people signed up to give testimony. 

Prior to receiving testimony, Barbara Burton briefly explained the specific rulemaking proposal, 
the reason for the proposal, and responded to questions from the audience. 

Summary of Oral Testimony 

One person testified that the current rules regarding protection of Clear Lake has been ineffective. 

One person testified that the Department of Environmental Quality does not know that Heceta 
Water District is monitoring the lake. 

One person was concerned about Lane County preventing the construction of a water treatment 
plant by Heceta Water District. The water treatment plant is required by the federal government 
and would remove contaminants from water taken from Clear Lake to supply Heceta Water 
District. 

One person was concerned about expansion of the Florence Urban Growth Boundary (UGB) to 
include the Clear Lake watershed. 

One person was concerned about who would have to pay for sewers homeowners in the 
watershed be required to connect to the sewers. 
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Page2 

One person was concerned about the quality of water in Clear Lake and was concerned about 
why no one was regulating the use of dune buggies and clear cutting or other activities in the 
watershed that might affect water quality. 

One person was concerned about who was going to monitor the lakes to determine if pollution 
was increasing. 
One person noted that the proposed rule would require construction and use of groundwater 
monitoring wells only if pollutant levels in the lake indicated that water quality was deteriorating. 
This person wanted to know how the need for installation of monitoring wells would be 
determined? 

One person wanted to know how the monitoring would be correlated to algal levels in the lakes. 

One person wanted to know where the monitoring wells would be located. 

One person wanted to know where the Total Maximum Daily Load (TMDL) in the current rule 
came from. How was it derived and what use is it? 

One person felt that lake monitoring should include phosphorus and nitrogen levels. 

One person felt that existing septic tanks in the watershed should be required to be pumped on a 
frequent, regular basis. 

One person felt that about 10,000 people relied on good water quality from Clear Lake and that 
people who own lots in the watershed shouldn't be allowed to put in septic systems if it is going 
to impair the drinking water supply. 

One person wondered what happened to the past rule that required that house not be located 
closer than 300 feet from the lake. 

One person had a concern about lake monitoring being delayed five years. 

One person stated that access to Clear Lake should be restricted. 

One person requested that information provided to the Department during the original rule
making process that established the Clear Lake watershed septic system moratorium be entered 
into the record of this hearing. 
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One person stated that the settlement agreement between DEQ and the plaintiffs in the Merz 
lawsuit was reached without public input and forces the EQC to lift the moratorium and that 
public input at the hearing will not change the fate of the moratorium. 

One person felt that the lawsuit was instituted by a number of the large landowners whose 
property included portions that were outside the moratorium boundary. These portions outside 
the boundary were not restricted by the moratorium. Since septic systems could be put in these 
areas outside the moratorium, for these properties, there was no "takings." Parcels located 
entirely in the watershed were completed affected by the moratorium and probably constituted a 
"takings." The settlement would treat all of the parcels the same, when, in fact, there were not. 

One person felt the revised rules lifting the moratorium should require any parcel which has at 
least one-half acre outside the watershed to locate its on-site sewage disposal systems outside the 
watershed. 

One person felt that any parcel which does not have a least one-half acre outside the watershed 
should be allowed to develop only if they install a monitoring well on their property, at their 
expense. 

One person stated that the revised Clear Lake rule should mandate that DEQ fund and initiate a 
program, within a specific time limit, to monitor water quality in Collard and Clear Lakes. 

One person said that the regulation should mandate that DEQ fund and initiate a program, within 
a specific time limit, to supervised the monitoring wells which will be installed. 

This person also said that DEQ should adopt regulations that mandate Lane county's proposed 
Watershed Protection Regulations require that benefiting property owners pay for the monitoring 
and testing programs. 

Written Testimony 

The following people handed in written comments but did not present oral testimony: 

Gordon Howard and Walter Drew 

There was no further testimony and the hearing was closed at approximately 6 :45 PM. 



PUBLIC COMMENT SUMMARY AND DEPARTMENT RESPONSE 
TO TESTIMONY 

Proposed Rules relating to On-Site Sewage Disposal Systems in the Clear Lake 
Watershed Area near Florence in Lane County 

On Tuesday, January 21, 1997, a hearing was held in Florence, Oregon at the Florence 
Event Center, 715 Quince Street, Florence, Oregon. The hearing was to receive public 
testimony concerning the Department of Environmental Quality's proposed rules relating 
to On-Site Sewage Disposal Systems in the Clear Lake Watershed Area near Florence in 
Lane County. The hearing was conducted by Mr. Bill Young and began about 6 PM. The 
hearing was preceded by a short presentation of the proposal by Barbara Burton of the 
Department of Environmental Quality. 

Following is a summary of the written and oral testimony submitted to the Department 
both at the hearing itself and during the written public comment period, which lasted from 
December 20, 1996, to January 24, 1997 .. This report is presented with a summary of 
each point followed by the Department's response to that point. 

One person testified that the current rules regarding protection of Clear Lake has 
been ineffective. 

The Department agrees in part. The current, permanent rules contain a 
moratorium which prevents issuance of on-site sewage disposal permits until a 
watershed management plan for controlling pollutants was developed. The 
Department believes that the moratorium has been effective in protecting water 
quality in Collard and Clear Lakes. Unfortunately, local government was unable to 
consummate and implement the watershed management plan. In response to a 
suit filed against the Department, the Department has agreed to modify the rule to 
eliminate the moratorium. The Department intends to monitor the lakes and, 
should the advent of significant degradation be determined, take appropriate steps 
to reduce or control the pollution. 

One person testified that the Department of Environmental Quality does not know 
that Heceta Water District is monitoring the lake. 

The Department is aware that the District is conducting or has conducted some 
monitoring on the lake. However, we have not reviewed the sampling techniques, 
locations, or analytical methods being used. Whatever monitoring is being done is 
welcome, and the information will be used if possible. The Department believes 
monitoring will be very important if the moratorium is lifted and intends to 



coordinate its monitoring with that being done by the District or any other 
jurisdiction. 

One person was concerned about Lane County preventing the construction of a 
water treatment plant by Heceta Water District. The water treatment plant is 
required by the federal government and would remove coutamiuants from water 
taken from Clear Lake to supply Heceta Water District. 

The federal Safe Drinking Water Act (SDWA) does require drinking water 
systems that obtain their water from a surface water source to filter that water 
before supplying it to their constituents. In Oregon, the Oregon Health Division is 
responsible for administering the SDWA for the federal government. While the 
Department believes treatment of drinking water is a prudent step, the Department 
does not have the authority to compel Lane County or the District to resolve their 
differences and construct the plant. 

One person was concerned about expansion of the Florence Urbau Growth 
Boundary (UGB) to include the Clear Lake watershed. 

Although a watershed management plan for Clear Lake was never adopted, one 
was proposed. This plan did contemplate extension of the UGB to include the 
watershed as a means to assure protection of the watershed. The City of 
Florence had proposed to extend the Urban Growth Boundary to include the Clear 
Lake Watershed, however that proposal has been withdrawn. The City is currently 
conducting a more comprehensive review of the location of a possible extension of 
the Urban Growth Boundary. In any case, extension of the UGB requires approval 
from both the City of Florence, Lane County, and the Oregon Department of Land 
Conservation and Development. 

One person was concerned about who would have to pay for sewers if homeowners 
in the watershed were required to connect to the sewers. 

At this point, there is no definite plan to provide sewer service to the watershed 
and, as a result, there is no established plan for how the sewers would be financed. 
Historically in Oregon, the costs of sewer service has been borne by the 
homeowners with, in some cases, some subsidy from state and/or federal agencies. 
The general policy for paying for wastewater control in Oregon is that the cost is 
borne by the creator of the pollution not the user of the water into which the 
pollutants are placed. 

One person was concerned about the quality of water in Clear Lake and was 
concerned about why no one was regulating the use of dune buggies and clear 
cutting or other activities in the watershed that might affect water quality. 

The Department has no statutory authority to regulate either the use of dune 
buggies or clear cutting. Only property owners have the authority to regulate the 
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use of dune buggies on their own property. The Oregon Department of Forestry, 
not DEQ would have the authority to regulate clear cutting. The Department does 
have authority to regulate the siting and use of septic systems and other source of 
wastewater that might affect the lake's water quality. 

One person was concerned about who was going to monitor the lakes to determine 
if pollution was increasing. 

Within .the constraints of its budget and other priorities, the Department intends to 
develop a limited water quality monitoring plan for the lake. The Department will 
coordinate its monitoring efforts with other activities that may be conducted by 
other jurisdictions such as Heceta Water District. 

One person noted that the proposed rule would require construction and use of 
groundwater monitoring wells only if pollutant levels in the lake indicated that 
water quality was deteriorating. This person wanted to know how the need for 
installation of monitoring wells would be determined? 

The intent of the proposed rules was to locate groundwater monitoring wells to 
monitor the drainage under drainfields, the water quality in groundwater 
upgradient (and unaffected) by the drainfields, and downgradient from the 
drainfields where eflluent from the drainfields would be detected. The Department 
had also intended to monitor the aquifer at various points in the water shed, to help 
determine the sources and concentrations of phosphorous and/or nitrates. 
However, based on public comment and further review, the Department is 
proposing to revise the rules, to remove the requirement for groundwater 
monitoring wells. 

One person wanted to know how the monitoring would be correlated to algal levels 
in the lakes. 

Part of the lake monitoring plan will likely include the testing for chlorophyll a 
which is an indicator chemical constituent of algal growth. 

One person wanted to know where the monitoring wells would be located. 

See the answer above. 

One person wanted to know where the Total Maximum Daily Load (TMDL) in the 
current rule came from. How was it derived and what use is it? 

The TMDL (actually it is an annual loading limit) was calculated using water 
quality data collected from Collard and Clear Lakes in the summer of 1985 and 
mathematical relationships developed by Robert Gilliom in a paper written in 1983. 
In summary, using this information, a total loading on the lake was calculated 
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which would maintain the Clear Lake at its current oligotrophic state (very low 
levels of nutrients that cause algal growth) and bring Collard Lake back to near 
oligotrophic. 

One person felt that lake monitoring should include phosphorus and nitrogen levels. 

The Department agrees and will include these parameters in its monitoring plan. 

One person felt that existing septic tanks in the watershed should be required to be 
pumped on a frequent, regular basis. 

The Department believes that frequent pumping of septic tanks is useful and 
desirable. Periodic pumping will increase the life of a septic system. Septic 
systems that do not have their tanks pumped will likely fail sooner than otherwise 
and, if not repaired, would likely increase the level of nutrients discharged into 
the lakes. While the proposed rule could include a requirement for properties 
owners to periodically pump their tanks, the Department has no practical means to 
ensure and enforce such a requirement and does not recommend that the proposed 
rule contain this provision. 

One person felt that about 10,000 people relied on good water quality from Clear 
Lake and that people who own lots in the watershed shouldn't be allowed to put in 
septic systems if it is going to impair the drinking water supply. 

The courts have told DEQ that the moratorium must be lifted or landowners must 
be compensated for the loss of their property. The Department is not in a position, 
either legally or financially, to provide compensation. Therefore, the Department 
is obligated to recommend to the Environmental Quality Commission that the 
moratorium be terminated. 

One person wondered what happened to the past rule that required that house not 
be located closer than 300 feet from the lake. 

DEQ has never had a rule that prohibited construction of house within 300 feet of 
any lake. DEQ's rules for septic systems (state-wide) would require a set-back of 
100 feet for the drainfield system, however. The watershed management plan for 
the lake may have contemplated such a set-back requirement, but it was never 
adopted as a rule for DEQ. 

One person had a concern about lake monitoring being delayed five years. 

The Department intends to start monitoring of the lakes sooner than five years. 
However, it is unlikely that further studies such as groundwater studies would be 
started for at least five years. 
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One person stated that access to Clear Lake should be restricted. 

The Department has no authority to restrict access to private property. 

One person wrote objecting to the Department's fiscal impact statement noting that 
tbe lifting of the moratorium did not enhance the value of property in the Clear 
Lake watershed, it "merely stops its 14 year taking of that value from plaintiffs as 
the court indicated it must do." 

The lifting of the moratorium will enhance the property values over what they 
were with a moratorium in place. 

One person wrote that requiring monitoring wells violates the settlement agreement 
in the Merz lawsuit. This person claims that the settlement states that "No new 
restrictions on Plaintiffs' property shall be imposed as part of this rule-making ... " 

The Department agrees that the settlement agreement would exclude the plaintiffs from 
the proposed requirement for groundwater monitoring wells. However, upon further 
review, the Department is removing the requirement for groundwater monitoring wells 
entirely. 
One person wrote that the TMDLs for phosphorus are unreasonably tight and 
impose a standard that cannot even be accurately measured. There is no evidence 
that such a low standard is needed to achieve the rule's stated purpose of avoiding 
increased filtration costs. 

The TMDL is based upon limited data which was the only data available at the 
time. The TMDL is based upon the most conservative approach because of the 
limited data. The Department recognizes that highly regarded scientists may not 
agree with the Department's approach.and its conclusions. 

With the limited existing data, it is not known exactly how much phosphorus 
concentrations will increase in Clear and Collard Lakes as a result of increased 
development that use~ septic systems for sewage treatment and disposal. We do 
believe that concentrations will increase, however. Collard Lake's watershed has 
much more development than that around Clear Lake and Collard Lake has 
significantly higher phosphorus levels than Clear Lake. This fact alone would 
indicate that some phosphorus is entering the lake due to its higher level of 
development and that phosphorus is not completely retained within the soil. 

One person requested that information provided to the Department during the 
original rule-making process that established the Clear Lake watershed septic 
system moratorinm be entered into the record of this hearing. 

The Department believes this request is intended to have the hearing record 
contain the information and analysis that supported the creation of the moratorium. 

5 



The Department does not believe such a request is needed. The court case filed 
against the Department and settled in mid-1996 gives the Department and the 
Environmental Quality Commission no practical alternative to lifting the 
moratorium. The Department believes that water quality in Collard and Clear 
Lakes will suffer some level of degradation if significant development occurs in the 
watershed without mitigation of pollutant impacts. The moratorium was intended 
to protect water quality and provide time for a watershed plan to be developed and 
implemented that would ensure necessary mitigation. The watershed plan was 
never adopted and, as a result, the moratorium never achieved the results that were 
intended. The purpose of these proposed rule revisions is to lift the moratorium. 
As a protection measure, the Department intends to monitor the Vl'.ater quality in 
the watershed. If further degradation is seen, then the Department will re-visit the 
issue of a watershed management plan. 

One person stated that the settlement agreement between DEQ and the plaintiffs in 
the Merz lawsuit was reached without public input and forces the EQC to lift the 
moratorium and that public input at the hearing will not change the fate of the 
moratorium. 

The Department agrees that the settlement agreement gives the EQC no practical 
alternative to lifting the moratorium, however it does not require the EQC to lift 
the moratorium. In order to maintain the moratorium, the affected property 
owners would have to receive compensation for the taking of their property on 
into the future, as the Department does not have the legal ability to purchase 
property. The Department does not have the financial resources to provide this 
compensation. The court sponsored settlement meetings did not change the rule, 
only the EQC has the authority to do so, and so had no legal requirement for 
public participation in the negotiations. The legally required public participation 
process has been followed in this rule making. 

One person felt that the lawsuit was instituted by a number of the large landowners 
whose property included portions that were outside the moratorium boundary. 
These portions outside the boundary were not restricted by the moratorium. Since 
septic systems could be put in these areas outside the moratorium, for these 
properties, there was no "takings." Parcels located entirely in the watershed were 
affected by the moratorium and probably constituted a "takings." The settlement 
treated all of the parcels the same, when, in fact, they were not. 

The Department does not believe this statement is correct. The revisions of OAR 
340-41-270 that occurred in 1990 also prohibited connection of development in 
the watershed to sewerage facilities until a watershed plan was approved by DEQ. 
This prevented properties owners from connecting their houses located in the 
watershed to drainfields located outside the watershed. The reason for this was to 
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assure that stormwater runoff impacts were addressed as well as that from septic 
systems. 

One person felt the revised rules lifting the moratorium should require any parcel 
which has at least one-half acre outside the watershed to locate its on-site sewage 
disposal systems outside the watershed. 

The proposed change would be possible, although there would have to be some 
provision in case the area outside of the watershed was not suitable for an on-site 
system. There will be relatively few developable sites where this change could 
apply, and therefore it would probably not have a significant impact on water 
quality. The Department believes this change would add an unnecessary 
complication without significant water quality benefits. 

One person felt that any parcel which does not have a least one-half acre outside the 
watershed should be allowed to develop only if they install a monitoring well on 
their property, at their expense. 

The Department has reviewed the public comments received, and will be changing 
the rule recommended to the EQC to drop the requirement for groundwater 
monitoring wells. 

One person stated that the revised Clear Lake rule should mandate that DEQ fund 
and initiate a program, within a specific time limit, to monitor water quality in 
Collard and Clear Lakes. 

The Department does not recommend that the EQC adopt a rule that mandates 
funding of specific activities. Generally, funding decisions for the Department are 
made by the legislature which is not obligated to follow administrative rules. The 
Department intends to fund a monitoring program for Clear and Collard Lakes to 
the extent that funding is available and in consideration ofDEQ's statewide 
monitoring priorities. 

One person said that the regulation should mandate that DEQ fund and initiate a 
program, within a specific time limit, to supervised the monitoring wells which will 
be installed. 

As described above, the moneys are not currently available to carry out the study. 
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This person also said that DEQ should adopt regulations that mandate Lane 
county's proposed Watershed Protection Regulations require that benefiting 
property owners pay for the monitoring and testing programs. 

The EQC does not have the authority to require that Lane County assess and 
collect fees for monitoring and testing. The Department did consider the 
possibility of including in the proposed rule some mechanism for the benefiting 
property owners to conduct and pay for the studies. The Department dropped this 
because of practical considerations, as follows: how to equitably assess costs 
between property owners; what overall organization would oversee the studies; 
the lack of water quality expertise likely for the property owners; and the lack of 
expertise likely needed to oversee the selection and work of the consultant needed 
to complete the studies. The concept of the Department assessing property 
owners a fee, and the Department conducting the study was dropped as we have 
no legal authority to do this. 

Several people wrote that they were opposed to lifting the moratorium because it 
would endanger their water supply and they did not want to pay the added costs for 
treating the water. 

The Department does believe that additional development in the Clear Lake 
watershed will result in some degradation of water quality and probably additional 
costs for treating the water by Heceta Water District for public consumption. The 
Department is being required via the court settlement to recommend to the EQC 
that the moratorium be lifted because it is an inappropriate tool. It is an 
inappropriate tool because it deprives property owners of the use of their property 
without compensation and this is considered a "takings." By revising the rule that 
imposes the moratorium, the Department is eliminating the moratorium as a means 
for protecting water quality, but is also proposing other means to protect the lake's 
water quality. 

One person wrote stating that they had heard that people were getting sick and 
having to go to the hospital due to the drinking water from Heceta Water District, 
specifically from chlorine. 

The Oregon Health Division, the Lane County Health Department and Peace 
Harbor Hospital in Florence were contacted. An administrator at the hospital 
contacted the person who made this comment, checked the hospital records, and 
concluded there was no basis for this comment. 
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One person wrote that he felt DEQ was being pressured to lift the moratorium by 
elected state officials to appease some of the large property holders in the Clear Lake 
basin. 

No member ofDEQ has been contact by either the Governor's office or any 
legislator relative to this proposed rule revision. The court settlement was reached 
based on advice oflegal counsel and based on the legal merits of the case and 
likely outcome in court. 

One person wrote that EQC members should not vote on this proposed rule change 
because they are named in the suit and will not be unbiased because of a conflict of 
interest. 

The parties named in the lawsuit are not required to adopt the rule lifting the 
moratorium, and so will not be in personal legal jeopardy if the moratorium is not 
lifted. The agreement reached was for the Department to present the proposed 
rule to the EQC, but not that the EQC would be required under the terms of the 
settlement to adopt the rule. If the EQC chooses not to lift the moratorium, 
however, there will likely be significant financial claims filed against the 
Department. These claims would be paid for out of the Department's budget, not 
out of the pockets of any named person in the lawsuit. 

One person wrote that a hearing was scheduled for March 24 with Judge Coffin 
which could overturn the settlement such that lifting the moratorium would not be 
necessary. 

There are no meetings scheduled with Judge Coffin and the Department or its 
attorneys. However there is a meeting scheduled involving the Heceta Water 
District. 

One person wrote that lifting the moratorium would violate state wide land use 
goals. 

The Department does not agree. State-wide land use goals do not require the use 
of a moratorium to protect water quality. The Department is proposing to protect 
water quality for its beneficial uses by monitoring the lakes, and will take 
appropriate action if further degradation is seen. 

Several people wrote that the moratorium and other controls on septic tanks was 
not necessary to protect the lake because the soil in the watershed would prevent 
phosphorus from achieving the lake. Their conclusions about the soil's ability to 
capture phosphorus is based upon conversations with scientists. 

The Department recognizes that there is disagreement between the Department 
and other experts in the field. In addition, the Department does not know exactly 
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how much phosphorus will reach the lake due to additional development. While 
fine soils can bind up phosphorous at least for a period oftime, rapidly draining 
sands do not have much capacity for preventing phosphorous from entering 
groundwater from drainfields. The Department does know that Collard Lake, 
which has much more development around it, has significantly higher levels of 
phosphorus than Clear Lake which has only sparse development. Upon this basis, 
the Department believes that some phosphorus is reaching the lake·due to existing 
development and that this will increase as more development occurs. 

One person wrote objecting to the requirement to install monitoring wells as part of 
the proposed rules. 

Based upon comments received, and a further discussion with staff, the 
Department will be dropping this part of the rule in the recommended rule that 
goes to the EQC for final action. 

One person wrote that he was concerned that DEQ did not require monitoring in 
the past nor that DEQ was unaware of current monitoring being conducted by 
others. 

DEQ is aware of monitoring being conducted by Heceta Water District and any 
future monitoring will be coordinated with the District to minimize costs. The 
Department did include monitoring requirements to be part of the watershed plan 
developed to control pollution of the lake. This requirement is listed in OAR 340-
41-270(9). Since the plan was never adopted or implemented, no monitoring was 
ever done. 

One person disagreed that additional drinking water treatment by Heceta Water 
District would cost $340,000 per year and that property values would increase by 
$2,012,000 as a result of the lifting of the moratorium. 

The assumptions used for these estimates are described in the Fiscal Impact 
statement included with the rule package. Briefly, the additional water treatment 
costs are a rough estimate, and would only be incurred if significant levels of algae 
were to develop in Clear Lake. The increase in property values is also a very 
rough estimate, based on one typical lot, and it's increase in value that was 
reviewed and confirmed by the State's appraiser. The purpose of the fiscal impact 
statement is not to do an in-depth and lengthy study, but rather to use reliable 
information readily available, and to alert reviewers of the rule as to the areas of 
potential cost or benefit. 
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One person has several questions concerning the proposal. These are: 

1. How will the measured nutrient concentrations in the test wells be correlated to 
algae growth in Clear Lake? 

The purpose of monitoring wells is to get a handle on the amount of phosphorus 
and other nutrients in the groundwater discharging to the lake. From this, the 
Department believes it could estimate the amount of phosphorus entering the lake 
and, using relationships developed by Gilliom, it could determine resulting 
phosphorus concentrations in the lake. Increasing phosphorus levels in the lake 
will likely induce increasing growth of algae. We have not in the past used a 
model to predict algal levels. 

2. Which mathematical models will be used to simulate algae growth? 

We have not decided upon a particular model and may choose not to use one. In 
addition, new mathematical models are developed periodically. The model to be 
used, if any, will be determined by the Department either as part of the monitoring 
plan for the lake, or prior to further studies if water quality in the lakes degrades. 

3. Are there any previous test results at other locations with similar geological 
conditions to calibrate the model? 

Not that the Department is aware of 

4. Where are the test wells located relative to the drainfields? 

The original intent was to locate the wells based on usefulness to the overall study, 
if and when it occurs. The Department is recommending that this portion of the 
rule be dropped. If and when further studies occur, the locations will be 
determined based upon the overall study needs and willing property owners. 

One person wrote that the TMDL in the current rule should be eliminated because 
they are not very useful. These should be replaced by concentration criteria that 
could be directly measured. In addition, a concentration criteria of 100 ug/l of 
nitrogen should be included. This person felt that actual measurement of algae 
would be better than using nutrient criteria. 

The Department believes the mass loadings described as TMDLs may ultimately be 
useful should a watershed management plan be developed. Therefore, we do not 
wish to delete them from the rule. 

One person wrote stating that a buyout of property in the watershed is a preferable 
alternative and requesting the EQC to maintain the moratorium until local 
governments can consider such a buyout. 

11 



The Department believes a buyout of some properties would be beneficial. The 
Department does not recommend that lifting of the moratorium be delayed until 
local governments can consider the buyout, however. Lifting of the moratorium 
does not prevent the buyout and, in fact, may encourage local governments to 
proceed. 

One person wrote that she was concerned about the additional costs that Heceta 
Water District may incur if additional development in the basin causes water 
quality in the lakes to deteriorate. 

The Department believes that additional development in the watershed without 
mitigation will likely increase nutrient loads to the lakes that will degrade water 
quality. The Department hopes to monitor the lakes and, should the advent of 
significant degradation be determined, take necessary action to reduce and control 
this pollution. 

One person wrote asking how older septic systems on existing homes would be 
monitored. In addition, how can monitoring be done on new home sites if there is 
no provision for obtaining funds? 

If and when further groundwater studies are done in the area, the Department will rely 
upon willing study participants. As discussed above, the Department is proposing to drop 
the groundwater monitoring requirements from the rule. In terms of available funding, the 
most likely source appears to be special grants available from the U.S. EPA, although no 
such funds are currently available. If further studies are indicated, the Department will 
again review possible funding and grant options. 
One person wrote wanting to know if Lane County, as DEQ's agent for issuing 
septic permits, would follow the rules as adopted by the EQC. 

Lane County is the Department's agent for administering to Oregon's state-wide 
on-site sewage disposal program in Lane County. This arrangement is established 
under a contract between DEQ and the county. The contract requires Lane 
County to follow the regulations as adopted by the EQC. Should the Department 
learn that the county is not following the rules, the Department will take steps to 
ensure that the contract requirements are met. 
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OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DIVISION 41- DEPARTMENT OF ENVIRONMENTAL QUALITY 

Special Policies and Guidelines 
340-41-270 In order to ?:;serve the existing 

high quality water in Clear e north of Florence 
for use as. a !lublic water supoly source requiring 
only minimal filtration, it fs the policy of the 
Environmental Quality Commission to protect the 
Clear Lake·watershed including both sUrface and 
groundwaters, from existing and potential 
contamination sources witli the following 
requirements: 

(1) The total phos"Q.horus maximum annual 
loading discharged into Clear Lake shall not exceed 
241 pounds per year from all sources. 

(2) The total phosJlhorus maximum annual 
loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of 
total phosphorus from samples collected in the 
epilimnion between May 1 and Se!ltember 30 
exceed nine micrograms per liter auring two 
consecutive years. · 

(3) Of the total phosphorus loading of 241 
pounds per year specified in section (1) of this rule, 
192 pounds per year shall be considered current 
background and Department reserve and shall not 
be available to other sources. 

(4) The total phosphorus maximum annual 
loading discharged into Collard Lake shall not 
exceed 123 poundS per year. 

(5) Lane County or any other jurisdiction shall 
not issue permits allowing connection of 
development in the Clear Lalte watershed to a 
sewerage facility and the Department or its 
contract agent shall not issue on-site sewage 
system construction-installation permits or 
favorable site evaluation reoorts for on-site sewage 
systems within the Clear Lake watershed until a 
2 lan is submitted to and approved by the 
Department showing haw total phosphorus 
loadings limitations required by this rule will be 

achieved and maintained. The plan shall include 
but not be limited to, the following: . ' 

(al Projected Rhosphorus load.in~ for existina 
d~ve_lopment and future planned development 
within the Clear Lake watershed. Technical bases 
for the projections shall be cited. The plan shall 

I include phosphorus loadings from storm runoff 
I during and after construction, on-site sewaae 
i disposii! systems and other management activiti'es 
in the watershed including, but not limited to 
forest harvesting; ' 

(b} Adopted ordinances as necessary to carry 
out the provisions of the plan; 

(c) Agreements, contracts and other information 
as needed to show how and what entity will 
effectiv~ implement each provision of the plan. 

(6) The plan required bY section (5) of this rule 
shall address necessary controls to reduce 
phosphorus loadings inf:9 Collard Lake to levels less 
than 60 pounds per year. The Department may 
approve a plan with annual loadings greater than 
60 pounds per year, but only if the plan 
demonstrates that c·ontrols necessary to acliieve 

, less than 60 pounds per year are unreasonable and 
i overly burdensome. 
' (7) If the plan required by section (5) of this 
I rule proposes that Clear Lake and/or Collard Lake 
1 loadiiig limits be increased from levels established 

I in section (1) and/or section (4) of this rule, the plan 
shall include the social and economic justification 

- far such incr,l)ases as required by Oregon 
Administrative Rule (OAR) 340-41-026. The 
justification shall show the costs of achieving the 

· loading limits established in this rule as well as the 
economic and social benefits of increasing the loads. 
The Commission shall not approve any plan that 
will not achieve a lake loading·'·limit for Collard 
Lake of 140 pounds or less of p1iosphorus per year. 
The Commission shall not ap!irove any_plan that 
will not achieve a lake loading limit for Clear La..'lte 
of251 pounds or less of phosphorus per year. 

(8) No construction of a sewerage facilit-.r to 
serve the Clear Lake watershed or a portion thereof 
shall b~ until or unless: 

(a) The facilities plan report and engineering 
plans and specifications have been approved in 
writing bv the Department; 

(bJ ft is constructed and operated by a 
municipality with authority for the operation and 
maintenance of sewerage facilities; 

(c) Before construction starts, the responsible 
municipality shall demonstrate that it has a 
reliable source of funding to assure proper 
construction.:· operation, maintenance, and 
replacement or the required sewerage facilities. 

(9) No on-site. sewage system construction
installation permits, favorable site evaluation 
reports, or sanitazy sewer connection permits shall 
be issued until _a plan for monitoring the water 
quality of Clear Lake is submitted to and a.Pproved 
l:iy the Department. The plan shall include 
contracts or memorandums of agreement that 
assure that the moniroring will be conducted. 

(10) Unless it is demonstrated that stormwater 
runoff treatment and control systems are not 
necessary to meet the total maximum ann~al 
loading for total phosphorus, any off-site or on-site 
control facilities for stormwater quality control 
necessary to comply with this rule shall be under 
the control of a municipality. 

St~I:. Auth.! ORS .J<;B.020, .i<;a. 705 & 468. 710 
li!at.: DEQ 3-1953, f. & ef. 4-L'l-S:l; DEQ 44-1990, f. & """'· 



DEPARTMENT OF ENVIRONMENTAL QUAllTY Water Quality Program 

--------· 
340-71-400 GEOGRAPHIC AREA SPECIAL CONSIDERATIONS. 

· (1) River Road - Santa Clara Area, Lane County: 

(a) Within the areas set forth in subsection (b) of this section the Agent may 
issue either construction permits for new subsurface sewage disposal -
systems or favorable reports of evaluation of site suitability to construct -
systems under the follo.wing circumstances: , 

C':1P 

(A) The system complies with all rules in effect at the .time the perinit 
is issued; and 

(8) The system will not in itself comribute, or in combination .with 
other new sources after April 18, 1980, contribute more than 
sixteen and seven-tenths ( 16. 7) pounds nitqte-nitrogen per acre 
per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or 

· control of adequate land through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area 
generally known as River Road - Santa Clara, and defined by the 
boundary submitted by the Board of County Commissioners for Lane 
County, which is bounded on the south by the City of Eugene, on the 
west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions of 

SSRULEA (04-01-95) 

. T16S, R4W, Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2: 3, 4, 
10, 11, 12, 13, 14, 15, 22, 23, 24, 25; and T17S, RlE, Sections 6, 7, 
18, Willamette Meridian; 

71-97 On-Site Disposal 



340-71-460 MORATORIUM AREAS 

( !) Whenever the Commission· finds that construction of subsurface or alternatiYe • 
sewage disposal systems should be limited or prohibited in an area, it shall issue 
an order limiting or 'prohibiting such construction. 

The order shall be issued only after public hearing for which more tha.Q.. thirty 
(30) days' notice is given. ~· 

'i 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description ·of the area, if needed, shall 
be an appendix to these rules. 

(4) No permit or site evaluation report shall be issued for.construction of a new or 
expanded system which would violate any order of the Commission issued pur
suant to ORS 454.685. 

(5) · Criteria For Establishing Moratoriums: In issuing an order under this section 
the Commission shall consider the factors contained in ORS 454.685(2). 

(6) Specific Moratorium Areas: Pursuant to ORS 454.685, the Agent shall not issue 
sewage system construction-installation permits or approved site evaluation 
reports within the boundaries of the following areas of the state: 

Lane County - Clear Lake Watershed of the North Florence Dunal Aquifer 
Area, as follows: The area hereby known as the Clear Lake Watershed of the 
North Florence Dunal Aquifer Area defined by the hydrologic boundaries 

. identified in the June 1982, 208 North Florence Dunal Aquifer Study which is 
the area beginning at a point known as Tank One, located in Section One, 

SSRULEA (04-01-95) 71-11.J Oil-Site Disposal 
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DEPARTMENT OF ENVIRONMENTAL QUAIJTY Water Quality Program 

Township 18 South, Range 12 West, of ihe Willamette Meridian, Lane County, 
Oregon: 

Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point of Beginning; 
Run thence S. 05° 40' 43.0" W. 1960.62 ft. to a point; 
Run thence S. 04° 58' 45.4" W. 1301.91 ft. to a point; 
·Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; 
Run thence S. 15° 20' 45.4" W. 774.62 ft. to a point; -
Run thence S. 31° 44' 14.0" W. 520.89 ft. to a point; 
Run thence S. 00° 24' 43.9" W. 834.02 ft. to a point; 
Run thence S. 07° 49' Ol.8" W. l 19l.07 ft. to a point; 
Run thence S. 50° 26' 06.3" W. 73 l.61 ft. to a point: 
Run thence S. 02° 5!' !0.5'' W. 30l.37 ft. to a point; 
Run thence S. 36° 37' 58.2" W: 918.41 ft. to a point; 
Run thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; 
Run thence S. 72° 58' 54.2" W. 498.84 ft. to a point; 
Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; 
Which is N. 11° 39' 16.9" W. 5434.90 ft. from a point known as Green Two 
(located in Section 13 in said Township and Range); 
Run thence N. 58° 09' 44. l" W. 1630.28 ft. to a point; 

' Run thence N. 25° 23' IO.I" W. 1978.00 ft. to a point; 
Run thence N. 16° 34'-21.0" W. 1'73 l.95 ft. to a point; -
Run thence N. 06° 13' 18.0" W. 747.40 ft. to a point; 
Run thence N. 03° 50' 32.8" E. 671.5! ft. to a point; 
Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a point; 
Run thence N. 59° 50' 06.0" E. 2894.56 ft. to a point; 
Run thence N. 48° 28' 40.0" E. 897.56 ft. to a point; 
Run thence N. 31° 29' 50.7" E: 920.64 tr. to a point; 
Run thence N. 19° 46' 39.\)" E. 1524.95 ft. to a point: 
Run thence S. 76° 05' 37.1" E. 748.95 ft. to a point; 
Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; 
Run thence S. 78° 27' 44.9" E. 394.98 ft. to a point;' " 

·Run thence S. 61° 55' 39.0" E. 323.00 ft. to a point; 
Run thence N. 89° 04' 46.8" E. 249.03 ft. to a point; 
Run thence S. 67° 43' 17.4" E. 245.31 ft. to a point; 
Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; 
Run thence S. 83° 59' 27.6" E. 95.52 ft. to a point; 
Run thence N. 42° 02' 57.2" E. 68.68 ft. to a point; 
Run thence S. 80° 4!' 1.4.2" E. 61.81 ft. to a point; 
Run thence s. !0°47' 03.5" E. 128.27 ft. to the True Point of Beginning; and 
containing all or portions ofT!7S, R12W, Sections 35 and 36; and T!8S, 
RI2W, Sections !, 2, 11 and 12; W.M., Lane County. 

SSRULEA. (04-01-95) 71-115 _On-Site Disposal 
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DEPARTMENT OF ENVIRONMENTAL QUAllTY Water Quality Program 

(2) 

(c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition .by the appropriate local agency or 
agencies. Such petition either shajl provide reasonable evidence that 
development using subsurface sewage disposal systems will not cause 
unacceptable degradation of groundwater quality or surface water quality 
or shall provide equally adequate evidence that degradation of ground
water or surface water quality will not occur as a result of such 
modification or repeal; . , ... 

(d) Subsections (a) and (b) of this section shall not apply to any construction 
permit application based on a favorable report of evaluation of site 
suitability issued by the Agent pursuant to ORS 454.755(!)(b). where 
such report was issued prior to the effective date of this rule. 

General North Florence Aquifer, North FIOrence Dunal Aquifer Area, Lane 
County: · 

(a) Within the area set forth in subsection (2)(b) of this rule, the agent may· 
issue construction permits for new on-site sewage disposal systems or 
favorable reports of evaluation of site suitability to construct individual or 
community on-site sewage disposal systems under the following circum-
stances: · 

(A) 

(8) 

T.he lot and proposed system shal!'comply with all rules':in effect 
at the time the permit or favorable report of site suitability is 
issued; or 

The lot and proposed system complies with paragraph 2(a)(A) of 
this rule, e~~cept for the projected daily sewage loading rates. and 
the system in combination with all other previously approved 
systems·owned or legally controlled by- the-'applicant shall be 
projected by the Department to contribute to the local 
groundwater not more than fifty-eight (58) pounds nitrate
nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

~ .. 
(b) Subsection (2)(a) of this rule shall apply to all of the following area 

hereby known as the General North Florence Aquifer of the North 
Florence Dunal Area and is defined by the hydrologic boundaries 
identified in the June 1982, 208 North Florence Dunal Aquifer Study, 
which is the area bounded on the west by the Pacific Ocean; on the 
southwest and south by the Siuslaw River; on the e:ist by the North Fork 
of the Siuslaw River and the ridge line at the approximate elevation of 
four hundred (400) feet above mean sea level directly east of Munsel· 
Lake, Clear Lake and Collard Lake; and on the north by Mercer Lake, 
Mercer Creek, Sutton Lake and Sutton Creek; and containing all or 

SSRULEA (04-01-95) 71-98 On-Site Disposal 
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portions of Tl'ZS, Rl2W, Section.$ 27, 28, 33, 34,. 35, 36; and Tl8S, 
Tl2W, sections !, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 
26, 27; W.M., Lane County, except that portion defined as the Clear 

. Lake Watershed more particularly described by OAR340-71-460(6)(f). 

,/ 



ATTACHMENT B 

PROPOSED MODIFIED RULES 

OAR 340-41-270, OAR 340-71-400, AND OAR 340-71-460 
~ . ~ 

- ·. . K 
[Note - there a:i-e two sets of these rules. The first set shows the existing rules 
with the changes marked. The second set is a "clean" copy of the rules with 

the proposed modifications iricluded] 



Special Policies and Guidelines 
340-41 ~270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed 
including both surface and groundwaters, from existing and potential contamination sources 
with the following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall 
not exceed 241 pounds per year from all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed· shall 
be deemed exceeded if the median concentration of total phosphorus from samples collected 
in the epilimnion between May 1 and September 30 exceed nine micrograms per liter 
during two consecutive years. 

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of 
this rule, 192 p9unds per year shall be considered current background and Department 
reserve and shall not be available to other sources. 

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 

(§") La:ee Co1±11ty or any otlier jlffisclietioa sllall aot issae pem*s allowir1g col3:l3:eetioa 
of cle>i'elopffieHt in me Clesx Lafoe waeersfiecl to a sev,.eroge faeilicy ancl me Depill baeat er its 
eeHtraet agefft slla:ll aet issue ea site sewage systeffi co115ffii6floa i~latioa perFHits or 
favoraele site eval1:1atiea reports fer ea site sewage systeffis wit.'lia the Clesx Lal€e wi!tershee 
aatil a plaB i5 sllilmittea eo aacl ~r0'1ecl !Jy !fle Depill Lnefft showing aow total paesplleres 
loacliags liffiitatie115 ;eqtiirecl by !flis rule will !Je aehie>;ecl aae fflaiffia:iaecl. The plaE: shs:ll 
ifielacle, !Jt±t fiOt ee Jiffiitecl to, the fol!a·;,·ifig: ,;, 

(ii)Projeetecl pf!05jlfl0fUS !oat!iEgs for e;dstiEg cleve!OjlffieRt ana fl!ture plamiecl~. 
ae'o•elopmest withia the Clear La!re watersllecl. TechEical bases for the projectioHS shall ee 
eitea. The plan sfiall iEeJacle phosphorus !oacliHgs froffi S!Oi'!H RJHeff auriflg ancl after 
cel15!ft1Ctiea, es site sewage cli5posal s3>steffis tmcl oilier maAageffieHt activities ia me 
'lt'atershecl iHe!ucliEg, 81:1t l!Ot limitecl to, forest fiap,.esting; 

(!J) AclOjltecl orcliHanees as aeeessary te carry 01:1t the pro•,·isioss .. of~e plaa; 
(e) Agreemelits, eel!tril£ts ana ether ilifermatioB as Reeclecl te sllew ·ao·.v ancl w!mt 

eatity will effeefr>'ely iffijllemeHt eaca preYi5ioa ef the plaa. 
(e) The plan reqHirea ey sectios (5)of thi5 rule shall aclclress aecessE!f"y eoHtrols to 

reclace pfiospllefll5 loat!iEgs file Collarcl Lake to levels less thaa eO pe1:1Hcls per year. The 
Depdi 6Uefit may appro'><e a pla:e witl! aalltla! loacliHgs greater than eo pel:!Rcls per yesx, el:!! 
eniy if the plan clelli0115trffieS tflfrl: eoHtrOIS aecessary to achieve less thaa 6Q pealicls per year 
are l:l:!H'€asosa91e ancl O\·erly !JarclellSome. 

(?)Ff me plan Jequirecl ey seetioa (§") of tllis rule proposes that Clear Lalce aas,'or 
Collarcl Lake loacliu;; limits be iucreasecl from levels esta91i5hea ia seetioa (l)anclior sectioa 
(1)of this rule, !fie pJaa sllalJ iuelacle !fle social ana eCOHOll'liC jwtifiefrl:iOH for Sl:!Cfl iHerea:ses 
as FS<iUirecl ey Oregoa Aamiaistrative R1:1le (0;\R) 340 41 026. The jl±5t:fieatioa sllall shew 
the costs of aehieviHg the loacliag limits estaelisaea in tl!is rule as 'Nell as the ece!lomic aacl 
social beRefits of iHcreasiag the loacls. The Commi5sioH shall aot appro~·e any pla:n thfrl will 
Rot acaieve a lake !oacliHg limit fer Collarcl Lalce of 1 '!0 j30U!!cls OF less ef phospllerus per 

l 



year. The Coaunissioa slmH aot approl'c any plan thi:E will aot ada:ie·re a lake leadiag limit 
for Clear La:lre of 251 pmmds or less of phosphorus per year. 

(8) Ne eollSEFUetioa of a sewerage fa:eility to serYe tl!e Clear Lake watershed er a 
portioa thereof shail begia aatil er lfnless: 

(a) The fooilities pklfl report aad eagiaeeriag pl00> aad specificatioas h&fe beea 
approved ia writiag by the Dcprutmeat; 

(b) It i:s eoastrueted aad operated by a a11:mieipa:lity wiili aailierity for ti1e operntioa 
aad maiatellB:Hec of sewerage facilities; 

(e)Before eo11Struetioa starts, the respoasible a1aaicipality sha:ll demonstrnte !flat iE has 
a reliable so\ffee of fuadiag te asstire proper eoastrnction, operatioa, maiateaaH€e, aad 
rep!acemeat of the reqeircd sewerage focilities. 

(91 No en site sewage system eo115traetioa insta:llatien pertaits, favorable site 
enill:latiea repons, er sanitary sewer co!lf!Cetioa permit:s she:!! be issacd lfatil a p!aH for 
H1oaitoriag the water qea:!ity of Clear Lake is sabHJ:itted to aHd appro·red by the 
Depar'JI!Cat. The plaa sha:!l iaelude eoa!rae!S er mcmeraadams of agrecmeae !flat assHFe that 
the meaiteriag will be eoad1:1etcd. 

(10) Unless it is dea1eastrated that stofffi·.vater ruHeff treaEffieat aad eeR!rol sys<effi5 
arc aot aeecssary to meet the toEal mffitimliffi aanl:la! loadiag for toEal phosphorus, aH)' 
off site er oa site eoatrol facilities for stormwater EJl:la:!ity eeR!rel necessary to comply ·.vitli 
thi:s rule sha:!l be aader the eeatrel of a a1aaieipa:!ity. 

-Stat. Auth.: ORS 183.335, 454.625, 468.020, Hi8.7G§' & 16S.71G. 4688.010 and 468B.020. 
Stat. Implemented: ORS 454. 685 

Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cen. ef. 12-19-90 
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340-71-400 
Geographic Area Special Considerations. 

(I) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new · 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to-the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl 7S, RlE, Sections 6, 7, 18, Willamette Meridian; 

.... (c) This rule is subject to modification or repeal by the Corninission on an 
area-by-area basis upon petition by the appropriate local agency or agencies. Such -
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface._;yvater quality or shall provide equally adequate evidence that degradatior{'bf 
groundwater or surface water quality will not occur as a result of such modificatioh ix 
repeal; , . , 

(d) _Subsections (a) and (b) of this section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454. 755(1 )(b ), where such report was issued prior to the effective date 
of this rule. ' 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) . Within the area set forth in subsection (2)(b) of this rule, the agent may issue 
. construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

l 



(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred ( 400) feet above mean sea level 
directly east ofMunsel Lake, Clear Lake and Collard Lake; and on the north by Mercer 
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of 
Tl 7S, Rl2W, Sections 27, 28, 33, 34, 35, 36, and Tl8S, Tl2W, sections I, 2, 3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M., Lane County, except that portion 
defined as the Clear Lake Watershed more particularly described by OAR.311J-.'.7+-
160(e)(f). To-..vnship 18 South. Range 12 West, of the Willamette Meridian. Lane County, 
Oregon: 
Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point ofBeginning: Run thence S. 
05° 40' 43.0" \V 1960.62 ft. to a point; Run thence S. 04° 58' 45.4" E. 1301.91 ft. to a 
point; Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point· Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a point; Run thence S. 31°44' 14.0" W. 520.89.ft. to a point; Run thence 
S. 00° 24' 43.9" \V 834.02 ft. to a point: Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a point: Run thence S. 50 ° 26' 06.3" W. 731.61 ft. to a point: Run thence S. 02 ° 51' 
10.5'' \V. 301.37 ft. to a point; Run thence 36° 37' 58.2" \V. 918.41 ft. to a point: Run 
thence S. 47° 12' 26.3" \V. 1321.86 ft. to a point; Run thence S. 72° 58' 54.2" W. 
498.84 ft. to a point; Run thence S. 85° 44' 21.3"· \V. 955.64 ft. to a point; Which is N. 
11° 39' 16.9" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in 
said Tovmship and Range): Run thence N. 58 ° 09' 44.1" W. 1630.28 ft. to a point: Run 
thenc~·l'f.25 ° 23' 10.1" \V. 1978.00 ft. to a point: Run thence N. 16° 34' 21.0" \V."' 
1731. 9 5 ft. to a point: Run 'thence N. 06 ° 13' 18. O" W. 7 47.40 ft. to a point; Run thence 
N. 03° 50' 32.8".E. 671.51 ft. to a point: Run thenceN. 59° 33' 18.9"E. Jll7.02ft. to a 
point: Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48° 28' 
40.0" E. 897.56 ft. to a point: Run thence N. 31 ° 29' 50. 7" E. 920.64 ft. to a point: Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point: Run thence S. 76° 05' 37.1" E. 748.95 ft. 
to a point; Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point: Run the'nce S. 78° 27' 
44.9" E. 394.98 ft. to a point; Run thence S. 61° 55' 39.0" E. 323.00 ft. to a point: Run 
thence N. 89° 04' 46.8" E. 249.03 ft. to a point: Run thence S. 67° 43' 17.4" E. 245.31 
ft. to a point: Run thence S. 79° 55' 09.8" E. 45.71 ft. to a ooint; Run thence S. 83 ° 59' 
27 6"E 05 ~"ft . · .R h· N· 42° 0"' 5- 2" E 68 ·s ft . · R . . .•. ,k .. to a pomt .. un t. ence 1 . k 1. . .b . to a oomt. un 
thence S. 80° 41' 24.2" E. 61.81 ft. to a point: Run thence S. 10° 47' 035'' E. 128.27 ft. 
to the True Point of Beginning: and containing all or oortions ofT17S. RI2W. Sections 
35 and 36: and T18S. Rl2W. Sections L 2. 11and12: \V.NL. Lane Countv. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January I, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on7site sewage disposal approval prior to January 1, 



1981, providing one of the following can be met: 
(A) At the time the permit or favorable report of site suitability is issued the lot 

complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; · 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275( 4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May I, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150(4)(a)(B). ' -

(C) The lot is found through site evaluation not to comply with OAR 340-71-100 · 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: • 

(i). G~oundwater levels shall not be closer than one (1) foot from the ground spfface 
and not closer than one (1) foot from the bottom of the sand filter; f. · 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides for a larger flow; 

(iii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon 
of projected daily sewage flow; i 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or 
after J anuitry 1, 1981, and/ or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway IOI, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
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to the southern tip of the Alsea Bay Spit; 
( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 

unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

(4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water fable 
when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, II, 14, 15 and 16 ofTownship 27 South, 
Range 17 East, Willamette Meridian, in Lake County. · 

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R_ W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January I, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-1/2) square miles. The reserve areas shall be contrdlled so that the 
potential for groundwater contamination from nitrogen and other possible pollutants is 
kept to a minimum; . 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposatsystems or favorable reports of site evaluation to construct on-site system~;·*' 

•. ,'!' . 

within thearea generally known as the Clatsop Plains, which is bounded by the Columbia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (ad9pted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop 
County plan adopted through Ordinance No. 79-1 O; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected ma-.Omum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(I/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty ( 450) gallons per acre per 

., --. 
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day; and 
(iii) The Department is provided satisfactory evidence through a detailed groundwater 

study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

(6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) ofthisTule 
are met: 

(a) Minimum Site Criteria: 
(A) The property is ten (10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten ( 10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(I)(b,e,f,g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty~five (225) linear feet 

of disposal trench for projected sewage flows not i;:xceeding four hundred fifty ( 450) ··· 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; - . 

(B);ffJ~e system shall be constructed and backfilled in compliance with OAR ,~ff> 
340-71-22.b: sections (3), (4), (5), (7), (8), (9), (IO), and (11) of this rule. f 

(c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(l)(a)(A) and OAR 
340-71-140(l)(b)(A)(i), as well as the following: " 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: ·~ 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 



construction was in accordance with the permit and rules of the Commission. 
(7) Within areas east of the Cascade Range where the annual precipitation does not 

exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by. the County, but in no event shall it be less· than 
eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as'closely as possible. In 

any case, the system shall contain not less than tw9 hundred twenty-five (225) linear feet 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per:f1ach one hundred fifty (150) gallons of projected flow; 

(B fnie system shall be constructed and backfilled as closely as possible to the:.: 
requirements contained in OAR 340-71-220. 

( c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: , 1 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 



(B) A list of all material used in the construction of the system; and 
(C) A written c:ertification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 

memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335. 454.625. 468 020. 468B.010 and 4688.020. 
Stat. Imo!.: ORS 454.610. 454.615 

340-71-460 
Moratorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage. disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. 

(5) Criteria For Establishing Moratoriums: In' issuing an order.under this section the 
Commission shall consider the factors contained in ORS 454.685(2). , 

(Ei) ~pesifie Moratorium Areas: Pursuant to ORS l5 l.e85, tfie Ageat sfiadl aot.iSliue 
~ysEem. eeastruction ~ioa pem1its or approved site e"•al.uatioa reports\vitfliH 
~es ofthe follevffiJg areas efthe state: 
Lane Couaty Clear Lake '.¥atersfied oftfie North Floreaee Dilllal. Aquifer _\rea, as 
follo•;ys: The area hereby kaowH as tfle Clear Lake 1Nt:tersfied ofilie Nortfi Floreaee 
Duaal Aquifer Area defined by the fr)·tlrolegie bouadaries ide!l:tffied iH tfie Ame 1982, '.!G8 
NaFth FlereHee D1rnal At1uifer Study wffiefi is the area eegiRf!iag at a poiHt lrnovm as 
TartJc Gae, located i11 Seetien One, Towashi13 18 8eHth; Range 12 West, oftae Willamette 
~~ta!lc;-Lant~Elt!l~,~.c-Gregeir. 
Rua tfienee S. e+° 5G' 51.$'' B. 97.8G ft. to ilie True Point ofBegin.-iiag; R1o1a thenee S. 
G5° 'lG' 13.0" W. 19eG.e2 ft. to a point; R1:Hl theaee £. 01'' 58' 15.1" 1N. 1301.91 ft. to a 
poiat; R1o1n tl!eaee S. 52° H' Gl.G" \V. 23 l.21 ft. to a JlOiat; Run tllenee S. 15° 2G' .ff.1" 
1'' '"1'"1A C? A • • f) .t.. s '10 <·1• 1< '"' ''\i ~?fl 09 A ( • t· T> tl 6 n . T, "· "- tt. to a pomt, 1'1ifi wenee. J, ' '·" .-,·~ -v. o "· •O-E!-fJOIIr, r<Hn 4CH e 
£. GG0 2'1' 13.9" \V. S34.02 ft. to a jlOi11t; R1o1a :fieaee S. 07° 19' 01.8" Vl. 1191.G+ ft. to a 

• •· n .. _ •1..--- C 5M ,.,,., f\C "' 11( "7'1 "1 A t :-+· D tt.. -- C< f\'105 '1' 1'~ 5" jlO!ftt;-n=~C o. _.v -0 vv., ~Y. d .u tt.0 a jlOnrr;--""Uil nC!l~~V.-

UT ''"I.., . ., A t . t· D tt.. • <' '"0 ' '' '8 ?" 11 ' 9! 0 '] ! o. to a 8° t· n. R t'-eHee , r. Jv .:J, u.O a pOlfP, t>.-Ofluesee o. Ju J' ~ .- rr.. o .. n. p lR ~ r .. tr11 

S. H 0 12' 28.3" W. 1;u,.g6 ft. to a point; RHJH!ience S. 72° 58' 5'1.2" W. '198.8'! ft. to a 
, ·. n ·1 S gen A.M "I'"' 11T 9-5 ·'<A t , , t· lVt.".l . V 110 '9' 1" 9" "' JlO!llE, "'uaHenee.J·"' ,. .J ry>. ~J •. e1 u.o ,1 JlOHr, •rlil6"1 !S .r. .u. Y•. 

543q_9g ft. from-a JlOiHt lrnowa as Greeir-'F-w~etien-H-~Jl 
and Range\ 

l 



Ruit-iliellco-N. 58° 09' l !.t!!-Ji~0.38 ft. t~eiJ£e N. 25° 23' IO.I" 1.V. 
1978.00ft. to apoiEt; Riiatlteaee"N. 1:5·0 31'21.0" W. 1731.95 ft. ts apeim;Riiatlteaee 
~JJ' 18.0" :\.~etllt; R~m theaee N. 03° 50' 32.8" E. 971.51 ft. to a 
f)Oiat; Riia taeaee N. 59° 33' 18.9" E. 1117.92 ft. to a f)Oint; Rua theaee N. 59° 50' Oe.O" 
~56-ft.:-t~RtHtthonce ?I. ·18° 28' 40.0" E. g97.5e ft. to a f)eim; Run taence 
N. 31° 29' 50.7" E. 929.e4 ft. to a peim; Riia theace N. 19° 16' 39.e" E. 1524.95 ft. to a 
17effit;-RU!Hl!Ofl€e-S. 76° 05' ~&-748.95 ft. to a poffit; Rua thence S. 57° 33' 30.3" E,. 
415.53 ft. to a f)Oiat; Riia thence S. 78° 27' i'l.9" E. 394.98 ft. to a f)Oiffi:; Rua theace S. 
61° 55' ~~3-2ffl0-ft. to a petffi;-RU!H!l0fl€~9° 04' 46.8" E. 219.03 ft. ta a fJO~ 
Rua theaee S. e7° 13' 17.4" E. 215 .31 ft. to a f)Oiat; Rua theace S. 79° 55' 09.8" E. 15 .'71 
&__u,__~ • •· n .. - ···--- ~·OC "9' "7 e'; E 9'i ""ft t . . •· n ~ "·--·-·> v P 0 O"' .-~~0tflr,=1-ttt<::tttie-< ·" J _ .. ... J-.o a pota""'utrtttt:t""~'-- >..- .. 
5'7.2" E. e8.68 ft. to a poiat; Rua theHce S. 80° 41' 21.2" E. el.81 ft. to a·paiHt; R1i~ .. -
thoHee S. 10°17' OB2'-~e4ho-±rue-Petllk)f.9egianing; aafr.ceHtaintng aH or 
p6fti.eas-ef-H7S, Rl2W,-Seattifls-H-ati~H,W, Sectiolls 1, 2, 11 anfr-1.2;
'N.}.'f., LaHe Co1:1n1:/. 

Stat. Author.: ORS 183.335. 454.625. 468.020. 468B.010 and 4688.020. 
Stat. Imp!.: ORS 454.685 



Special Policies and Guidelines 
340-41-270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed including 
both surface and groundwaters, from existing and potential contamination sources with the 
following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not 
exceed 241 pounds peryearfrom all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of total phosphorus from samples collected in 
the epilimnion between May 1 and September 30 exceed nine micrograms per liter during two 
consecutive years. 

(3) Of the total phosphorus loading of241 pounds per year specified in section (1) of this 
rule; 192 pounds per year shall be considered current background and Department reserve and 
shall not be available to other sources. 

( 4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 
Stal Auth.: ORS 183.335, 454.625, 468.020,, 468B.010 and 468B.020. 
Stal Implemented: ORS 454.685 
·Hist: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-90 
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340-71-400 
Geographic Area Special Considerations. 

(1) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction permits for new 'subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new · 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and denned by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; Tl7S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl7S, RlE, Sections 6, 7, 18, Willamette Meridian; 

( c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition by the appropriat~ local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface water quality or shall provide equally adequate evidence that degradation _of 
groundwater or surface water quality will not occur as a result of such modification or 
repeal; 

(d) Subsections (a) and (b) of this section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454.755(l)(b), where such report was issued prior to the effective date 
of this rule. • , 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) . Within the area set forth in subsection (2)(b) ofthis rule, the agent may issue 
construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 
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(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence DunaI Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred ( 400) feet above mean sea level 
directly east ofMunsel Lake, Clear Lake and Collard Lake; and on the north by Mercer 
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of 

· · Tl 7S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, Tl2W, sections 1, 2, 3, 4, 9; 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M, Lane County, except that portion 
defined as the Clear Lake Watershed more particularly described byTownship 18 South, 
Range 12 West, of the Willamette Meridian, Lane County, Oregon: 

·Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point of Beginning; Run thence S. 
05 ° 40' 43.0" W. 1960.62 ft_ to a point; Run thence S. 04° 58' 45.4" E .. 1301.91 ft. to a 
point; Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a point; Run thence S. 31 °44' 14.0" W. 520.89.ft_ to a point; Run thence 
S. 00° 24' 43.9" W. 834.02 ft. to a point; Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a point; Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; Run thence S. 02° SI' 
10.5" W. 301.37 ft. to a point; Run thence 36° 37' 58.2" W. 918.41 ft. to a point; Run 
thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; Run thence S. 72° 58' 54.2" W. . . 
498.84 ft. to a point; Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; Which is N. 
11 ° 39' 16.9" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in 
said Township and Range); Run thence N. 58 ° 09' 44.1" W. 1630.28 ft. to a point; Run 
thence N:, 25° 23' 10.1" W. 1978.00 ft. to a point; Run thence N. 16° 34' 21.0" W.,,P 

... ~· t . 

1731.95 ft: to a point; Run thence N. 06° 13' 18.0" W. 747.40 ft. to a point; Run th,ence 
N. 03 ° 50' 32.8" E. 671.51 ft. to a point; Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a 
point; Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48° 28' 
40.0" E. 897.56 ft_ to a point; Run thence N. 31 ° 29' 50.T' E. 920.64 ft_ to a point; Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point; Run thence S. 76° 05' 37.1" E. 748.95 ft. 
to a point; Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; Run, thence S. 78 ° 27' 
44.9" E. 394.98 ft. to a point; Run thence S. 61 ° 55' 39.0" E. 323.00 ft. to a point; Run 
thence N. 89° 04' 46.8" E, 249.03 ft. to a point; Run thence S. 67° 43' 17.4" E. 245.31 
ft. to a point; Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; Run thence S. 83° 59' 
27.6" E. 95.52 ft. to a point; Run thence N. 42° 02' 57.2" E. 68.68 ft. to a point; Run 
thence S. 80° 41' 24.2"E. 61.81 ft. to apoint;RunthenceS. 10° 47' 03.5"E. 128.27ft. 
to the True Point of Beginning; and containing all or portions of Tl 7S, R12W, Sections 
35 and 36; and TI8S, R12W, Sections 1, 2, 11 and 12; W.M., Lane County. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1, 
1981, providing one of the following can be met: 
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(A) At the time the permit or favorable report of site suitability is issued the lot 
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275( 4)' and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150( 4)(a)(B). 

(C) The lot is found through site evaluation not to comply with' OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: 

(i) Groundwater levels shall not be closer than one (I) foot from the ground surface 
and notcl9ser than one (1) foot from the bottom of the sand filter; , i· 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides_ for a larger flow; 

(iii) The sand filter shall be sized at one (1) square foot ofbottom area for each gallon 
of projected daily sewage flow; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or 
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway 101, the Pacific Ocean on the West, and from DriftWood Beach Wayside South 
to the southern tip of the Alsea Bay Spit; 
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( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 
unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

( 4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
· when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette Meridian, in Lake County. 

· ( 5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R. W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other pqssible pollutants is . 
kept to a minimum; . 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposal systems or favorable reports of site evaluation to construct on-site systems, ., · · 
within the area generally known as the Clatsop Plains, which is boilnded by the Coluffibia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15); or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(l/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty ( 450) gallons per acre per . 
day; and 
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(iii) The Department is provided satisfactory evidence through a detailed groundwater 
study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

( 6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided therequirements in subsections (6)(a) and (b) of this rule 
are met: · 

(a) Minimum Site Criteria: 
(A) The property is ten (10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten (10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,±:g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet 

of disposal trench for projected sewage flows not exceeding four hu'ndred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; . 

(B) The system shall be constructed and backfilled in compliance with OAR 
340-71~220: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule. 

( c) Atthe discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(a)(A) and OAR 
340-71-140(l)(b)(A)(i), as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
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(7) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)( a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
· eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least · 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In 

any case, the system shall contain not less than two hundred twenty-live (225) linear feet · 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; , 

(B}.Tue system shall be constructed and backfilled as closely as possible to the :'"' 
requirements contained in OAR 340-71-220. ·· 

( c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
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(C) A written certification (on a form acceptable to the Department) that the 
construction was in accordance with the permit and rules of the Commission. 

(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 
memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.610, 454.615 

. 340-71-460 
:Moratorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

(4) No permit or site evaluation report shall be issued for construction ofa new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. ' 

( 5) Criteria For Establishing Moratoriums: In issuing an order under this section the · 
Commission shall consider the factors contained in ORS 454.685(2). 

Stat. Authqr.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Imp!.: ORS 454.685 
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ATTACHMENT C 

DRAFT RULE AND SUPPORTING DOCUMENTS SENT OUT FOR 
PUBLIC COMMENT 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: November 22, 1996 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements - Rules Relating to On-site 
Sewage Disposal Systems in the Clear Lake Watershed Area in Lane County 

This memorandum contains information on a proposal by the Department of Environmental 
Quality (DEQ) to adopt rule amendments regarding the Clear Lake watershed area. Pursuant to 
ORS 183.335, this memorandum also provides information about the Environmental Quality 
Commission's intended action to adopt a rule. 

This proposal would have the effect of permanently lifting the on-site sewage disposal system 
moratorium in the area, and further would require certain actions that would allow the 
Department to conduct further studies in the area. 

The Department has the statutory authority to address this issue under Oregon Revised Statutes 
(ORS) 183.335, 454.625, 468.020, 468B.010, 468B.020, and 468B.035 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 
Attachment A The official statement describing the fiscal and economic impact of the 

proposed rule. (required by ORS 183.335) 
Attachment B A statement providing assurance that the proposed rules are consistent 

with statewide land use goals and compatible with local land use 
plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D The actual language of the proposed rule (amendments). 

' 

Hearing Process Details 
The Department is conducting a public hearing at which comments will be accepted either orally 
or in writing. The hearing will be held as follows: 

Date: January 21, 1997 
Time: 6:00 PM 
Place: Florence Event Center, 715 Quince Street, Florence, Oregon 

Deadline for submittal of Written Comments: January 24, 1997 
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The Presiding Officer at the hearing has not yet been appointed. 

Written comments can be presented at the hearing or to the Department any time prior to the date 
above. Comments should be sent to: Department of Environmental Quality, Attention Barbara 
Burton, 750 Front Street, NE, Salem, Oregon 97310. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus if you wish for your comments to be 
considered by the Department in the development of these rules, your comments must be received 
prior to the close of the comment period. The Department recommends that comments are 
submitted as early as possible to allow adequate review and evaluation of the comments 
submitted. 

What Happens After the Public Comment Period Closes 

Fallowing close of the public comment period, the Presiding Officer will prepare a report which 
summarizes the oral testimony presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments received. 

The EQC will consider the Department's recommendation for rule adoption during one of their 
regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is February 28, 1997. This date may be delayed ifneeded to provide 
additional time for evaluation and response to testimony received in the hearing process. 

You will be notified of the time and place for final EQC action if you present oral testimony at the 
hearing or submit written comment during the comment period. Otherwise, if you wish to be kept 
advised of this proceeding, you should request that your name be placed on the mailing list. 
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Background on Development of the Rulemaking Proposal 
Why is there a need for the rule? 

In response to concerns about water quality in Collard and Clear Lakes, the EQC adopted a 
moratorium for on-site sewage disposal systems in the watershed until such time as a management 
plan could be put in place to protect the two lakes. The moratorium was in effect from 1983 until 
October, 1996, when the EQC adopted a temporary rule lifting the moratorium. The EQC took 
this action because of an adverse court ruling against moratoriums oflong or uncertain duration. 

The EQC lifted the moratorium, despite concerns that no management plan was in place to 
protect the lakes. The proposed permanent rules are expected to accomplish the following: 

Make permanent the temporary rules lifting the moratorium, in conformance with the 
court ruling. Permanent rule making is needed because temporary rules can remain in 
effect no more than 180 days under Oregon law. 

Allow the Department access to some sites in the area, for the purpose of conducting 
further groundwater studies relating to the impact of on-site sewage disposal systems on 
groundwater and the lakes. 

Allows the Department, should lake water quality deteriorate, to conduct further studies 
including groundwater monitoring in the area. In order to carry out these studies, it is 
necessary for there to be an adequate number and location of groundwater monitoring 
sites, and also that the Department have access to them. As part of a study, the proposed 
rule requires that property owners installing on-site sewage disposal systems in the area 
also install and maintain monitoring wells upon notification by the Department. Property 
owners may request that the Department install the wells on their property, at the 
Department's expense. However, the Department is not obligated to pay for the 
monitori:ng wells if requested. The Department will install monitoring wells at the request 
of applicants only if funds specifically designated for that purpose are available to the 
Department. 

How was the rule developed 

The rule was developed by Department staff. In developing this rule, the Department relied upon 
Oregon Revised Statutes (ORS) 183, 454, 468, and 468B, and Oregon Administrative Rules 
( 0 AR) 340, Divisions 41 and 71. 
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Copies of the documents relied upon inthe development ofthis rulemaking proposal can be 
reviewed at the Department ofEnvironmental Quality's office at 1102 Lincoln Street, Suite 210, 
Eugene, Oregon. Please contact Julie Berndt at (541) 686-7838, extension 234 for times when 
the documents are available for review. 

Whom does this rule affect including the public, regulated community or other agencies, 
and how does it affect these groups? 

The rule affects property owners in the Clear Lake watershed who apply for on-site sewage 
disposal system construction permits. It will also affect users of Collard and Clear Lake, 
including the Heceta Water District and the City of Florence and their drinking water customers. 
The proposed rule may also affect other users of the aquifer in the watershed. Lane County is the 
Department's contract agent for the on-site sewage disposal system program for the area, and will 
be affected. 

How will the rule be implemented 

The Department intends to monitor Collard and Cfear Lakes on a periodic basis for phosphorous, 
nitrogen, and other pollutants of concern. If phosphorous levels or other pollutant levels are seen 
to rise significantly, the Department may institute further studies of groundwater and surface 
waters in the area. The purpose of the study, if done, will be to determine the impact of 
drainfields and other sources of contaminants on groundwater and lake water quality, and if 
necessary prepare recommendations for corrective actions to reduce phosphorous or other 
pollutant levels in the lakes. Depending on the study results, the Department may return to rule
making and require corrective actions, such as requiring that sewers be installed around the 
Collard Lake area. It is anticipated that the study, if done, will not be started for at least five 
years. 

In order to carry out the studies described above, it is necessary for there to be an adequate 
number and location of groundwater monitoring sites, and also that the Department have access 
to them. The Department may also need information relating to septic tanks and pollutant loads 
in them. One goal of this rule is to insure that groundwater monitoring sites and septic systems 
monitoring sites will be available, if and when the Department determines that further studies are 
needed. This will be accomplished through permit conditions made part of the installation permits 
issued for new on-site sewage disposal system permits. The Department intends to provide 
guidance documents and example permit language to Lane County, which acts as the 
Department's agent for the on-site sewage disposal program. 
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At this point, the Department intends to only require the installation of monitoring wells if funds 
are available to the Department to pay for them if requested by the property owners. However, 
the Department may require that the property owners install the monitoring wells at their expense. 

Are there time constraints 

Yes. The temporary rule will expire in mid April, 1997. The February 28, 1997 EQC meeting is 
the last one prior to that date. If the temporary rule is allowed to expire without permanent rules 
in place to lift the moratorium, then the Department could be at risk for lawsuits filed by property 
owners. 

Contact for more information 

An informational meeting will be held at 5:30 on January 21, 1997, at the same place and just 
prior to the public hearing. If there are other questions about the proposed rule, contact Barbara 
Burton at (503) 378-8240, extension 264 AFTER JANUARY 13, 1997. 

! 



Introduction 

ATTACHMENT A 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Water Quality Rules Relating to the Clear Lake Watershed in Lane County 

Fiscal and Economic Impact Statement 

The proposed rule has three primary components, of varying fiscal impact. In summary, these three 
components are: 

• The proposed rule permanently lifts the on-site sewage disposal system moratorium in the Clear 
Lake watershed. This will allow the affected property owners to build on their sites, which they 
have not been able to do for the past 13 years. The ability to build is of significant value to the 
property owners. The increased development (expected to occur using individual on-site systems) 
is expected to increase the level of algae in Collard and Clear Lakes, over time. Clear Lake is a 
drinking water source. High levels of algae, if it occurs, will increase the cost of treating the water. 

• The proposed rules require that persons applying for on-site sewage disposal system permits in the 
Clear Lake watershed must install one or more monitoring wells on their property, upon 
notification by the Department. If the Department detects significant degradation of water quality 
in Collard and Clear lakes, further groundwater and surface water studies in the area may be 
conducted. The Department does not expect to start this study for at least five years, and no 
groundwater monitoring wells will likely be required until the Department initiates the study. 
Sample results from the groundwater monitoring wells would be used in the larger study to be 
conducted by the Department. All lots are zoned residential. There are approximately 60 lots that 
are likely to be developed. Based on the time constraints, study requirements, and location of the 
lots, some o&these lots will not be required to install monitoring wells. Staff estimates that a total 
of no more than 40 wells will be required, at a total average cost of about $3000 for each well 
($120,000 total). If the Department proceeds with the study, separate grant funds to pay for the 
monitoring wells would probably be pursued. If such funds become available, the proposed rule 
allows the affected property owners to request that the Department install the wells at the 
Department's expense. 
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• The third component of the proposed rule is to allow the Department access to the on-site systems, 
plus any monitoring wells on site, for the purposes of sampling. This periodic access by the 
Department is not expected to have a cost associated with it for the property owners, however it 
will cost the Department in terms of staff time if the sampling occurs. 

General Public 

The primary fiscal impact of this rule will be to allow affected property owners the use of their property 
for the purposes of constructing and using a residence. For those property owners not wishing to 
develop, this rule will likely raise the value of their property if they wish to sell. There are 68 lots 
affected by the raising of the moratorium, although not all are expected to be developed. The value of 
the expanded use of the properties would depend on the property. Assuming an typical increase of 
value of $28,750 perlot, the total increase in value would be about $2,012,000. 

The Department expects that the additional development of the area on septic tanks and drainfields will 
cause the phosphorous and algae levels in the two nearby lakes to increase, and that sewers in the' 
Collard lake area will likely be required. However, prior to requiring sewers, the Department is likely 
to conduct further studies in the area. It is possible that the studies and recommended corrective 
actions will not be completed in time to prevent unacceptable levels of algae in the lakes. This could 
mean an increase in the cost of treatment by the Heceta Water District, which would be passed on to 
District customers including the City of Florence. 

If relatively high levels of algae develop in Clear Lake, the following impacts on the water treatment 
plant would be as follows: 

' 

• There would be a decrease in capacity of the treatment plant, since there would have to be more 
backflushes of the filter (to be installed). Backflushes take the filters out of service, and also 
require large amounts of finished water. A decrease in capacity would mean that the treatment 
plant would have to be expanded "prematurely", as the Florence area grows and demand for 
drinking water increases. The increase in backflushes would also mean additional operation costs. 

• There will be an increase in chemical usage. 

• If there are taste and odor problems (associated with some kinds of algae), then additional 
treatment will be required such as the use of activated charcoal. 

Overall, it is estimated that treatment costs could be up to 25% higher if a significant algae problem 
develops in Clear Lake. Assuming a $20/residence base rate, and the equivalent of 5700 residential 
customers for the one million gallons per day treatment plant, this could add up to approximately 
$340,000 per year in additional costs to water users. 
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Monitoring wells are estimated at about $3000 per well. In addition, it may take some time for the 
property owners to secure the services of a certified well driller, and possibly to be on site during the 
drilling activity. It is estimated that each site should take no more than 20 hours per property owner. 
Some sites may require two or three monitoring wells. It is expected that those sites with more than 
one well will not require more of the property owner's time, but will require an additional $3000 per 
well. Maintaining the well should not involve any additional time or expense. Any monitoring and 
additional evaluations done will be done by the Department, and at the Department's expense. If the 
Department is able to secure additional special grant funds, the Department will pay for the wells upon 
request of affected property owners. 

Small Business 

All affected sites are residential, so there will be no impact on small business. 

Large Business 

All affected sites are residential, so there will be no impact on large businesses. 

Local Governments 

Lane County is the Department's contract agent for the on-site sewage disposal system program. 
There may be some time required by County staff to explain these additional requirements to 
applicants. However, the Department intends to prepare informational material and-guidance for Lane 
County, and further intends to be the main contact for questions and approval of monitoring well sites. 
It is expected that Lane County staff will spend an additional 50 hours total because of the proposed 
rule. 

Heceta Water District will be affected as described above, but is likely to pass on any increased cost of 
operation to its customers. 

State Agencies 

DEQ - This rule will enable the Department to conduct a larger study in the area relating to 
phosphorous and nitrogen in drainfields, groundwater, and the lakes. The rule does not require that the 
Department conduct this study, however. If the Department did conduct the larger study, it is 
estimated that it will take a total of 1500 hours of staff time spread over a four to five year period. This 
includes time spent by the person heading the study, and time spent by the Department's laboratory. 
The study, if and when it is done, could either be done by existing DEQ staff and using existing funding 
sources, or it could be funded by a special grant if one is located. The rule itself will require that the 
Department spend approximately I 00 hours for the following: preparing guidance materials and 
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handouts for Lane County and applicants and talking to applicants with questions about the rule 
requirements. 

Other Agencies - The Water Resources Department would issue permits for any required monitoring 
wells. However, they charge a fee for this activity and so the fiscal impact is expected to be negligible. 

Housing Cost Impact 

The Department estimates that this rulernaking will have minimal impact, if any, on the cost of 
development of a 6, 000 square foot parcel and the construction of a 1,200 square foot detached single 
family dwelling on that parcel. Some property owners may be required to install groundwater 
monitoring wells on their property, in the event that the Department requires further studies in the area. 
The cost of the wells are expected to be about $3 000 each, and there may be as many as three wells 
required on an individual site. 

Assumptions 

As described above, the following assumptions were used: 

• Monitoring wells will be 2 inches, 20 to 25 feet deep on average, at a cost of $3 000 each 

• There will be no more than 40 monitoring wells required. 

• Benefit to affected property owners will vary by lot, but a typical lot (Broeker lot used) would 
benefit about $28, 750. 

• About 60 more lots will be developed in the area. 

• High levels of algae could increase drinking water treatment costs up to 25% 

• The existing Heceta Water District plant is rated at l million gallons per day. Assuming 70 
gallons water usage per capita per day, and assuming 2.5 people average residential · 
occupancy, this computes to an equivalent of 5700 residential customers. 

! 

• A typical monthly service charge for a smaller water treatment plant with filtration would be 
$20. Note - Heceta Water District does not currently filter water from Clear Lake, however 
they are under an order by the Oregon Health Division to provide filtration in conformance 
with US. Environmental Protection Agency requirements. 
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ATTACHMENT B 
State of Oregon 

DEPARTMENT OF ENVIRONMENT AL QUALITY 

Rulemaking Proposal 
for 

Water Quality Rules Relating to the Clear Lake Watershed in Lane County 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

There are two purposes of these proposed rules. The proposed rules will have the effect of 
pennanently removing the on-site sewage disposal system moratorium for the Clear Lake watershed, 
and will also allow further studies to be conducted in the area by the Department. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAq Program? 

Yes_K_ No 

a. If yes, identify existing program/rule/activity: 

These rules will affect the on-site sewage disposal system program, which is included in 340-018-
030( 5)( d) 

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures 
adequately cover the proposed rules? 

, 
Yes X No __ (if no, explain): 

Under current DLCD rules, local government review and approval of a Land Use Compatibility 
Statement is required before on-site sewage disposal system permits can be issued. 
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c. If no, apply the following criteria to the proposed rules. 

In the space below, state if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

3. If the proposed rules have been determined a land use program under 2. above, but are not 
subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

Not applicable 

Division Intergovernmental Coard. Date 

' 
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AITACHMENT C 

Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? 

The Clean Water Act requires that delegated states such as Oregon must set Total 
Maximum Daily Loads (TMDL's) for water bodies that are water quality limited (that is, 
the water body exceeds one or more instream water quality standard). The Clean Water 
Act also allows states to set TMDL's where there is a potential for exceeding one or more 
standards. The Environmental Quality Commission did set a TMDL for Collard and Clear 
Lakes, because there was an expectation that water quality standards would be exceeded. 
The proposed rule lifts the on-site system moratorium, which may cause the TMDL to be 
exceeded. However, the proposed rule also allows the Department to conduct further 
studies which will be used in developing a strategy to prevent the two lakes from exceeding 
water quality standards. The water quality standards at issue were adopted by the 
Environmental Quality Commission, pursuant to the Clean Water Act. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Performance based. The federal requirements are based on achieving water quality 
standards and protecting beneficial uses. 

3. Do the applicable federal requirements specifically address the issues that are of concern 
in Oregon? Was data or information that would reasonably reflect Oregon's concern and 
situation considered in the federal process that established the federal requirements? 

' 
Not known. 

4. Will the proposed requirement improve the ability of the regulated community to comply 
in a more cost effective way by clarifying confusing or potentially conflicting requirements 
(within or cross-media), increasing certainty, or preventing or reducing the need for costly 
retrofit to meet more stringent requirements later? 
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Yes. The proposed rule will allow the Department to. conduct studies, which will help 
detennine whether further controls are necessary. 

5. Is there a timing issue which might justify changing the time frame for implementation of 
federal requirements? 

There are no time frames included within the general federal requirements. However, the 
longer that studies are delayed, the more likely that Collard and Clear Lakes will exceed 
water quality standards before an effective management plan can be put in place. 

6. Will the proposed requirement assist in establishing and maintaining a reasonable margin 
for accommodation of uncertainty and future growth? 

Yes. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

Yes and no. By lifting the on-site moratorium, all property owners can build on their sites 
if the site meets zoning and physical requirements for an on-site system. Monitoring wells 
will only be put on the properties of person applying for on-site construction permits, and 
property owners who volunteer to allow the Department access to their property for the 
purpose of monitoring. 

8. Would others face increased costs if a more stringent rule is not enacted? 

Probably yes. The Department expects the water quality in Collard and Clear Lakes to 
degrade with the increased number of on-site systems, which will likely result in increased 
costs for treatment of drinking water taken from Clear Lake. The additional cost would be 
borne by the customers ofHeceta Water District, which includes the City of Florence. 

9. Does the proposed requirement include procedural requirements, reporting or monitoring 
requirements that are different from applicable federal requirements? If so, Why? What is the 
"compelling reason" for different procedural, reporting or monitoring requirements? 

Federal rules do not specify how management plans are to be developed, nor does it 
require that individual property owners install groundwater monitoring wells. The 
Department has reviewed groundwater studies done in the area, which show a connection 
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between groundwater and the two lakes. Based on this connection, the Department 
believes that further studies of groundwater and surface water are needed prior to_ 
developing a management plan to protect water quality in the lakes. 

10. Is demonstrated technology available to comply with the proposed requirement? 

Yes. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

Yes and no. By lifting the moratorium and allowing the construction of additional on-site systems, the 
Department expects water quality in the lakes to degrade. By putting into place a rule that allows the 
Department to conduct an effective study of the area, the amount of impact can be minimized and an 
effective management plan put in place. 

, 
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ATTACHMENT D 

·PROPOSED RULE LANGUAGE 



Special Policies and Guidelines 
340-41-270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed including 
both surface and groundwaters, from existing and potential contamination sources with the 
following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not 
exceed 241 pounds per year from all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of total phosphorus from samples collected in 
the epi!imnion between May 1 and September 30 exceed nine micrograms per liter during two 
consecutive years. 

(3) Of the total phosphorus loading of241 pounds per year specified in section (1) ofthis 
rule, 192 pounds per year shall be considered current background and Department reserve and 
shall not be available to other sources. 

... ( 4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 

(5) Permittees holding on-site sewage disposal system construction permits issued after 
the effective date of this rule in the Clear Lake watershed shall install monitoring wells unless 
otherwise waived by the Department, and allow the Department and/ or its designees access for 
the purposes of collecting samples, as described more fully in OAR 340-71-400(2). 
Stat. Auth.: ORS 183.335, 454.625, 468.020,, 468B.010 and 468B.020. 
Stat Implemented: ORS 454.685 

Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-90 

340-71-400 
Geographic Area Special Considerations. 

(1) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) ofthis section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; Tl 7S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl 7S, RlE, Sections 6, 7, 18, Willamette Meridian; 

( c) This rule is subject to modification or repeal by the Commission on an 
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area-by-area basis upon petition by the appropriate local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface water quality or shall provide equally adequate evidence that degradation of 
groundwater or surface water quality will not occur as a result of such modification or 
repeal; 

(d) Subsections (a) and (b) of this section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454.755(1)(b), where such report was issued prior to the effective date 
of this rule. 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) Within the area set forth in subsection (2)(b) of this rule, the agent may issue 
construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with ·all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

(b) Subsection (2)(a) ofthis rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred ( 400) feet above mean sea level 
directly east ofMunsel La:ke, Clear La:ke and Collard La:ke; and on the north by Mercer 
La:ke, Mercer Creek, Sutton La:ke and Sutton Creek; and containing all or portions of 
Tl 7S, Rl2W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M., Lane County, except that portion 
defined as tlfe Clear La:ke Watershed which is the area beginning at a point known as Tank 
One, located in Section One, Township 18 South, Range 12 West, of the Willamette 
Meridian, Lane County, Oregon: 
Run thence S. 67° 50' 51.5'' E. 97.80 ft. to the True Point ofBeginning; Run thence S. 
05° 40' 43.0" W. 1960.62 ft. to a point; Run thence S. 04° 58' 45.4" E. 1301.91 ft. to a 
point; Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a point; Run thence S. 31°44' 14.0" W. 520.89.ft. to a point; Run thence 
S. 00° 24' 43.9" W. 834.02 ft. to a point; Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a point; Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; Run thence S. 02° 51' 
10.5'' W. 301.37 ft. to a point; Run thence 36° 37' 58.2" W. 918.41 ft. to a point; Run 
thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; Run thence S. 72° 58' 54.2" W. 
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498.84 ft. to a point; Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; Which is N. 
11° 39' 16.9" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in 
said Township and Range); Run thence N. 58° 09' 44.1" W. 1630.28 ft. to a point; Run 
thence N. 25 ° 23' 10. l" W. 1978.00 ft. to a point; Run thence N. 16° 34' 21.0" W. 
1731.95 ft. to a point; Run thence N. 06° 13' 18.0" W. 747.40 ft. to a point; Run thence 
N. 03° 50' 32.8" E.'671.51 ft. to a point; Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a 
point; Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48 °. 28' 
40.0" E. 897.56 ft. to a point; Run thence N. 31° 29' 50.7" E. 920.64 ft. to a point; Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point; Run thence S. 76° 05' 37.1" E. 748.95 ft. 
to a point; Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; Run thence S. 78° 27' 
44.9" E. 394.98 ft. to a point; Run thence S. 61° 55' 39.0" E. 323.00 ft. to a point; Run 
thence N. 89° 04' 46.8" E, 249.03 ft. to a point; Run thence S. 67° 43' 17.4" E. 245.31 
ft. to a point; Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; Run thence S. 83° 59' 
27.6" E. 95.52 ft. to a point; Run thence N. 42 ° 02' 57.2" E. 68.68 ft. to a point; Run 
thence S. 80° 41' 24.2" E. 61.81 ft. to a point; Run thence S. 10° 47' 03.5" E. 128.27 ft. 
to the True Point of Beginning; and containing all or portions of Tl 7S, Rl2W, Sections 
35 and 36; and Tl8S, Rl2W, Sections I, 2, 11 and 12; W.M., Lane County. 

( c) The Department may conduct further studies in the Clear Lake watershed, 
including groundwater monitoring. Within 90 days of notification by the Department, 
unless otherwise agreed to in writing by the Department, holders of on-site sewage 
disposal system permits issued after the effective date of this rule in the Clear Lake 
watershed, as defined in this rule, shall install and maintain one or more monitoring wells 
on the permittee' s site. The monitoring wells shall be installed and operated at the 
expense of the permittee and following the conditions set by the Department, including but 
not limited to the location, depth of well and the screened interval. The permittee may 
request in writing a waiver of this requirement or request that the Department install the 
monitoring well or wells at the Department's expense. The sole criteria for the 
Department granting a waiver are: the site is not needed to conduct groundwater studies, 
as determined by the Department; or the Department has determined that further 
groundwater studies will not be conducted. The Department will install monitoring wells 
at the request of permittees and at the expense of the Department only if funds specifically 
designated for that purpose are available to the Department. 

( d) Permittees holding on-site sewage disposal system construction permits in the 
Clear Lake watershed shall allow the Department and/ or its designees reasonable access to 
the permittee' s property for the purpose of collecting samples from the septic tank and 
drainfield, and for the purpose of collecting samples from any monitoring wells. The 
permittee shall allow the Department and/ or designees to dispose on the permittee' s 
property water purged from the sampling well prior to sampling, after consultation with 
the permittee as to preferred location of disposal. The on-site construction permit shall 
include conditions allowing the Department and/or its designees access to the permittee's 
property as described in this rule. All other applicable requirements in Division 71 relating 
to application for and construction of the on-site sewage disposal system must also be met 
prior to issuance of the on-site sewage disposal system construction permit. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 
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construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1, 
1981, providing one of the following· can be met: · 

(A) At the time·the. permit or favorable report of site suitability is issued the lot 
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150(4)(a)(B). 

(C) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: 

(i) Groundwater levels shall not be closer than one ( 1) foot from the ground surface 
and not closer than one ( 1) foot from the bottom of the sand filter; 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides for a larger flow; 

(iii) The sand filter shall.be sized at one (1) square foot of bottom area for each gallon 
of projected'daily sewage flow; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance . 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or 
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
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favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
to the southern tip of the Alsea Bay Spit; 

( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 
unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposii.l facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

( 4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette Meridian, in Lake County. 

(5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-1/2} square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other possible pollutants is 
kept to a minimum; 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposal systems or favorable reports of site evaluation to construct on-site systems, 
within the area generally known as the Clatsop Plains, which is bounded by the Columbia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gea'.rhart (adopted by County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule ohhis Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(l/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 
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(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule ofthis Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per 
day; and 

(iii) The Department is provided satisfactory evidence through a detailed groundwater 
study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

( 6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation pennit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) of this rule 
are met: 

(a) Minimum Site Criteria: 
(A) The property is ten.(10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten ( 10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(1 )(b,e,f,g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet 

of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty ( 150) gallons of projected flow; 

(B) The system shall be constructed and backfilled in compliance with OAR 
340-71-220: sections (3), (4); (5), (7), (8), (9), (10), and (11) of this rule. 

(c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation pennit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(a)(A) and OAR 
340-71-1400l)(b)(A)(i), as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

( C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
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at the time construction of the system is complete: 
(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
(7) Within areas east of the Cascade Range where the annual precipitation does not 

exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In 

any case, the system 'shall contain not less than two hundred twenty-five (225) linear feet 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be constructed and backfilled as closely as possible to the 
requirements contained in OAR 340-71-220. 

(c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation . 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

( C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
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( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 
this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 

memorandum of agreement (contract) between the County and. the Department. 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.OIO and 468B.020. 
Stat. Imp!.: ORS 454.610, 454.615 

340-71-460 
Moratorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. 

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the 
Commission shall consider the factors contained in ORS 454.685(2). 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.OIO and 468B.020. 
Stat. Imp!.: ORS 454.685 

$ 
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Howard Shapiro 
P.O. Box 2651 
Florence, OR 97439 

December 24, 1996 

Department of Environmental Quality, 
Attn.: Barbara Burton 
750 Front Street, NE 
Salem Or 97310 

re: Clearlake Watershed Proposal 

Dear hearing officer: 

I am currently a customer of the Heceta Water District and enjoy pure water that is 
minimally treated. This is one of the reasons that I decided to settle in Heceta Beach. 
had previously lived in a large city where the drinking water was filtered, chlorinated, 
fluoridated etc. and it still wasn't fit for human consumption. As you cited in the 
memorandum dated November 22, 1996, there will most likely be an increase in the 
phosphorous and algae levels in the watershed because of the additional on-site sewer 
disposal systems. This will result in the necessity of additional filtration and chemical 
treatment which will cost approximately $340,000 per year. This projected cost would 
mean that a family of four would have to pay $238.60 per year to continue consuming 
water that will probably not be as pure and chemical free as they are now using. This 
seems neither fair nor equitable. If this were put to a vote of the current users of Heceta 
water, including the city of Florence, do you think it would pass? 

It is unfortunate that the Judge who officiated at the moratorium hearing did not make 
provisions as to who would pay for the additional cost of the increased level of water 
treatment when the watershed becomes degraded. It would seem that to be fair and 
equitable the new users who put their septic systems on the prope(ty in question should 
be responsible for paying for the water degradation that these systems will cause. This 
could possibly be -done by setting up an escrow account in the amount of $5667 for 
each permittee to be used when necessary to pay for the additional water treatment. 
This account could be replenished as needed through an assessment through the 
county or the water district of the applicable new on-site sewer systems on the 
watershed. 

I am definitely not in favor of contributing $59.65 per year per person in order to have 
the Clearlake Watershed developed and my drinking water polluted. 

RE.CE\\IE.0 

\ .. ) \) \9\1 
Cc: Assemblyman Mike Lehman 

n1:s1tl\li l\EG~. sll\.9A Otf\Ct 
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FROM •9971113 TD 51213 373 7944 1997,01-22 01•4SPM #304 P,02/02 

Prepared Slalemcnl 

Waller H. Drew 
06103 View Road, l'.0.13ox 217, Florence, OR 97439 

Public J foaring by the Department of Envirorunentnl Quality 
Morence, J•muary 21, 1.997 

Tonight's public hl~aring designt•dly comes too late to affect the fate of the Clear I ,akc 
Watershed. 11w Environmental Quality Cornmis8ion ruready issued two irreversible 
inslrudion8 to its attorney at its session in Astoria on October 11, 1996. One was an 
instntction not to appeal Magistrale Judge Coffin's finding that the Clear Lake 
moratorium is unconstitutional. The second instruction was to sign a selllemenl 
agrermcnt with Aaron U. Jones and l~o-plaintiffs binding the state to lift the Clear Lake 
morntorium. 

ThC' pressures on the DEQ and the EQC: lo capilulalc and s;H:rificc lhl~ Cknr Lake 
Watershed and the interests of the J!lorence mmmunily have been strong, and they 
probably come from the Office of Covcrnor Kilzhabl~r himself. The EQC Chairman · 
slated al the Astoria session immediately before the EQC: took action on the Clear T ,ake 
Wah~rshed moratorium, "Our heads arc in a guillotine." The Vice-Chairman added, 
"We have no choice." 

Two opposite examplt!s of what happl~m~d to two previous governors suggest why the 
Kitzhabl~r administration has actively been seeking a private selllemenl with Jones 
instead of defending itself h1 open court. Governor Goldschmidt bencfilcd from 
campaign contribulions and the use of Jom~s· private aircraft, <1nd well <1ftcr leaving 
office was hired by Jones as a sometime lobbyisl in Washingl()Jl, D.C. Govl~rnor Roberts, 
agai11st whom Jones helped organize and financ1~ a recall t<nnpaign, did not try to run 
for a second term. These political career hii:;lories 1~ould hav1~ provided th«:! incentive for 
Kilzhaher lo app1~asl~ Jones at thl~ expense of the watershed and the Florence 
community. 

No one in the State government has ever suggested that the rule change which we arc 
invited to comment on tonight might help preserve the quality of our water supply. 
Rather, the l Jl ':Q memorandum before us says, "Uy lifting the moratorium and allowing 
the construction of additional on-site systems, the Deparlmenl expects waler qualily in 
the lakes to degrade." 

The new policy of the State in regard to the Clear Lake Watershed amounts Lo a betrayal 
of the public interest in order to serve the Governor's own short-term political 
objectives, in my opinion. (The clcdion for Governor is 1wxt yt~ar). It Cl~rtainly is a 
depnrture from the noble tradition of environmental prO!(~ClioJl established by Governor 
Tom McCall and ca.rried forward until now by his successors. 
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Department of Environmental Quality 
7 50 Front Street, NE 
Salem, Oregon 9731 0 

Attention: Barbara Burton 
FAX (503) 373-7944 

Dear Ms. Burton, Dick Nichols, and others: 

15419976526 P.02 

January 23, 1 997 

The testing wells that are suggested in the DEQ's latest material strike 
me as a vindictive action on the part of the DEQ and an attempt at "saving face" 
instead of apologizing for the torment and agony property owners have been put 
through unnecessarily. As I told Ms. Burton, the DEQ is dealing with real people 
- not just names on a piece of paper! And we "people" who own property in the 
watershed were not all notified along with the "600" and "200" mailings you 
mentioned in the flyer we received Tuesday night!!! My last four letters to the 
DEQ (three to Dick Nichols and the last one to Barbara Burton), have never been 
acknowledged, let alone answered. I would appreciate hearing from you both. 

My husband, John M. White, and I have attended the Heceta board and all 
other special meetings for almost six years now. John is currently a director of 
the Heceta water board, having been appointed by the Trimble administration 
before the Trimble board left office. Steve Olienyk who is again chairman 
opposed John's appointment but he was appointed by a majority vote. Olienyk is 
again chairman having won the support of H20 POWR, ,a political action group, 
which began to support Olienyk before they even began to attend Heceta 
meetings. (My husband and I are the ONLY citizens who have been in constant 
attendance for almost six years!) POWR people had their ears bent by Collard 
Lake resident Bill Finley, who didn't want us to build on our property 1 ,400 feet 
above his, and that much further from Clear Lake. Finley has since moved to 
Colorado. Fortunately, my husband and Bill Hagan, who was appointed as a 
director of the Heceta board this month, are interested in facts. Elections for 4 
of the 5 positions are in March and we hope for a better majority. 

In 1995, even though my husband was a duly appointed director on the 
Heceta board, Steve Olienyk arranged a special meeting of the new board 
without telling him and without notice to my husband until about 3 or 4 hours 
before the meeting. Then he tried not to recognize my husband's presence. 
Jerry Prater, the Heceta director whose seat my husband took, hired an attorney 
to take Olienyk, Condo, Munyon and Honey to court for breaking public meeting 
laws in this and other ways. The attorney did not file for a court hearing in 
time but I expect the case will go forward again soon because Olienyk has -1 • 
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not changed his spots. He even wrote the two newspapers who send reporters to 
Heceta meetings, telling them the reporters could no longer attend executive 
sessions. Olienyk did this on his own, or at least without discussing it at a 
board meeting. He is guilty on two counts: 1) Trying to keep reporters out of 
executive session for no good reason , and 2) writing the newspapers without 
approval of the board. He may look like Santa, but he isn't. 

My husband and I sued the Heceta district in 1991 because the then 
Olienyk-chaired board of directors unlawfully refused to give us a water hookup 
on our County and DEQ approved lot at the very outskirts of the watershed up 
near the water tank. After carefully reviewing all the circumstances, papers 
and laws relating to our case, Federal Magistrate Coffin said the board's actions 
were "unlawful", "arbitrary" and "capricious". Then County attorney, Bill Van 
Vactor, had warned the Heceta board that they were not in keeping with the law 
and that they were wasting the public's monies. The county even filed an 
amicus in our behalf, -but we were never able to get that and some other 
pertinent facts printed in the local newspaper. We experienced similar refusal 
by Falcon Cable to air information I paid for regarding the affidavit the Co. 
Health Engineer had issued saying the EPA mandated filtration plant would 
insure clean, pure water. Chairman Olienyk and his attorney, Ron Gerber, who 
along with his wife, Debby Todd, wrote some of the Clear Lake-On Tap! Heceta 
newsletters then, kept that important information from the public. Indeed, the 
On Taps! reported very, very inaccurate information to the public including 
statements saying that there wasn't really a need for a filtration plant because 
the Clear Lake water was so "pristine". The board was quoting a word Dick 
Nichols had used so I called Dick. He said he used the word pristine meaning 
"old and original", not pure and bacteria free as the On Taps! had implied. Ms. 
Burton was correct when she said a couple years ago at the DEQ-City-Heceta
County meeting that the issue was more for "esthetics" than for the protection 
of Clear Lake. It appears to me that the DEQ has bent to the will of a relatively 
few citizens with private agendas. rather than to study the facts. (Agendas like 
"I have mine, now let's shut the gate" and the attorney, Gerber, who earned about 
$80,000. for giving wrongful advice, and a land use planner who was not needed 
because Heceta isn't authorized to make land use decisions.) 

Our building lot is about one mile from Clear Lake and 1 ,400 feet above 
Collard Lake. At the same time the "good old boys" refused to give us water, 
they did nothing to prevent a house being built in 1 991 right around Collard Lake 
and about 1 800 feet closer to Clear Lake than our property. Olienyk was 
chairman then also. Collard Lake residents Mike Keating and Bill Finley made 
life miserable for us and for the Howards and other property owners in the 
watershed because they didn't want any more houses built. They had theirs ·2· 
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and they wanted to keep others out. They even wanted to prevent Whitey 
Howard from building on property his family had owned for about fill years. The 
Bible calls it covetousness. They coveted that which was not theirs and these 
same men stole from others also by preventing others from their lawful rights. 
They robbed us of peace and caused us agony. The first year alone. I worked 
5.340 hours and my husband worked about 2.000 hours just to try to protect 
that which was ours by law. The very people who should have protected us, 
stole from us and told untruths to the public. Innocent people have been robbed 
of their Constitutional rights. We have continued to attend Heceta meetings 
because we KNOW what has been going on. MY HUSBAND AND I ARE THE ONLY 
CITIZENS WHO HAVE BEEN IN CONSTANT ATIENDANCE FOR ALMOST 6 YEARS. 
POWR members don't show up -other than the ones on the board. Margaret 
Trimble does when she is in town. Leo Hutter who was at the Tuesday DEO · 
meeting. came for the FIRST TIME last board meeting. Now. he thinks he is an 
expert! He even suggested at the board meeting that they consider "catchments" 
like the ones in the Virgin Islands. Clear lake is our catchment! 

Scientific facts about the Heceta Clear Lake water supply were shown in 
the August 21, 1996 CLEAR LAKE COMMUNITY ORGANIZATION INFORMATION 
SHEET, enclosed. Some of the scientists quoted in that publication have worked 
for the DEQ. All of the scientists are highly qualified. The Olienyk 
administration boards with the exception of my husband and Bill Hagan, have not 
been interested in facts. They have had other agendas, some of which I cannot 
begin to understand except to say that they seem to want POWER. 

The DEQ has added to the misery of those of us property owners who have 
been mistreated. Ask Barbara Miller or Kay Omlid, Marilyn Adkins, Gordon 
Howard, Don Frisbee, Bob Merz, the Orys and others how their lives have been 
impacted. I witnessed that the DEQ wanted the County to make the decision and 
the County expected the DEQ to decide. Dick Nichols, as a public relations man, 
did not understand the 7 scientific studies from the EPA's Dr. Carl Enfeld. They 
were very technical. I poured over them for 3-1 /2 hours and then called Dr. 
Enfeld because I wanted to be sure I understood what I read. Dr. Enfeld called 
me back from Colorado and took over an hour of his time to explain and confirm 
to me that phosphorus from our property almost a mile from Clear Lake could 
never endanger Clear Lak'e. If you, Ms. Burton, and Dick Nichols and others in the 
DEQ do not understand the scientific jargon and graphs, call the scientists who 
wrote them, and have them explain their meaning to you. Check with Andy 
Schaedel, Dr. Wesley Jarrell, Ralph Christensen, Mr. Charbonneau, Dr. Enfeld. 

I'd appreciate a call from Ms. Burton. or Dick Nicho,ls soon. _ ~ 
Sincerely, -~~.:..:..:_~-------

Rosemarie White, 87764 Saltaire, Florence OR 97439 PH: 541-997-4289 .3. 
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CLEAR LAKE COMMUNITY ORGANIZATION 
INFORMATION SHEET 

P.O. Dox 177 
Florence, OR 97439 

August 21, 1996 

With Lhe recent court decision striking down the moratorium, some arc asking "what will happen to Lhe 
lake?" As discussed below, the scicntilic testing conducted on the lakes nnd soils in the Watershed show that the 
repeal of the illegal moratorium will not hnnn either Collard or Clear Lakes . 

. ·--The· Department of Environmental Quality (DEQ) a;;d scientists have ir.dionlcd that phosphorous is the 
primary nutrient which could cause a change in the amount of :ilgac in Clear Lake. 1-lowcvcr, recent tests conducted 
on behalf of the Hccetn Water District indicate that the phosphorous levels arc now so low that they arc not 
detectable in either Collard or Clear Lakes. 111is exceedingly low, nondetectahlc level is despite all the development 
that has occurred in the Clear Lake Watershed over the last 30 years. 

I IAHAS:PlJOSPH OROUS EVERIJ EEN A. CA USE l'OR'CONCilRN?iltii I 
111cre has been no 1natcrial change in over 25 years of tcsliug Liu.: phosphorus levels in Clear Lake, despite 

development occurring during that ti1nc and des pile tbc presence of septics for over 30 years. In fact, if anything is 
occurring, phosphorous lpvcls arc actually decreasing. In 1972, median phosphorus in Clear Lake was around .010 -
a very low leve.i present only in the clearest of lakes. ·rcn years hller, in 1982. that hnd not r..:hangcd. lls 111cdian 
concentration was still at or below .010, even though nu n1oraloriu111 existed :1nc.J c.Jcvclop1ncnt ha<l b.ccn prc:icnt rar 
many years. Recent tests conducted Oil bchalr or the l lcccta Water District indicate that the phosphorous lc·rcls arc 
now so low that they arc not detectable in either Collard or Clear Lakes. · 

Andrew Schaedel, DEQ Water Quality Expert, recently answered this question in his deposition as follows: 

"Q. Do you recall any signilicanl change that would have caused you to become alarmed 
between the lirst time you were involved in testing in 1979 all the way op to today? 

0 A. No.11 

l.IF<h~·;'SOILS TESTS SHOW TIIEREWILL BE NO CHANGE JN TIU.: LAKE''!?>:'· 

Dr. Wesley Jarrell (Ph.D., Soil Science), a scientist the DEQ uses for watersheds, including the Tualatin 
Basin, tested the soil in the Clear Lake Watershed and found thnt, des pile the lifting or tho. illegal morntorium. there 
is no likelihood ur any change in Clear Lake's Waler because pl10sphorous is retained by the soils in the Watershed. 

Dr. Jarrell's tests indicate that the quality or the wnter a11d its algal production will JJ.QJ change, despite the 
illegal mor11toriu1n being struck down. It \Vill be hundreds, if rH1t thous:inds, of ycurs, ~. that any phosphorous 
from any new septics or development in the Clear Lake Watershed, including the Collard Lake Subdivision, will 
reach either lake. 

Furlhennorc, tests show that the soil itsclr is very low in phosphorous. Phosphorous levels in soil in the 
Collard Lake Subdivision and around Clear Lake arc equal lo the low amount or phosphorous sediments already 
found in the two lakes. Also, Clear Lake Watershed soils do not release phosphorous, even when they arc immersed 
in water so there will be no change in Jake phosphorous concentrations, even if the soil docs someday reach the 
lakes. 
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•HE.'MORATORIUM·IS NOT·NECESSARYTO PROTECf,TJ·lE':CAKES>;t," . ., ·. :;.•· "''..'. 

When Lane County hired hydro geologist Ralph Christensen to run a computer model in 1985, he concluded 
no moratorium was ncccssnry, A February 20, 1985 Sius/aw News article stated: 

"Ralph Christensen a hydrogeologist for Lane County, told the West Lane Planning Commission 
last Wednesday night that a septic tank moratorium imposed by the State Department or 
Environmental Quality in 1983 is nal ncccssury to protect the wntcrshcd, which includes lhc area 
around Clear and Collard lakes north of Florence." 

Lane County's 1985 phosphorus accumulation study showed that with full buildout wilh septics 011 existing 
loLS, the most likely result was that phosphorous would not cxcccu .010, even after 50 years. In other words, the 
Lake would remain oligotrophic, i.e., of tile purest and highest quality. 

This is consistent with an analysis performed by Professor Peter Nelson, an Oregon State University 
scientist, ,During the CRMP process in 1988-1991, Professor Nelson was hired by lhe ·cRMP participants. 
Professor 'Nelson concluded that even with the full buildout, the water quality in Clear Lake would remain 
·~excellent. 11 

The lifling of the illegal moratorium will have no impact on the cost or need for Heceta to build a filtration 
plant. In the recent litigation, an official from the Stato Department of Hcalih testified that, regardless of whether 
the moratorium had remained in place, ffoceta would have been required to build a filtration plant. In fact, Heceta 
has been under orders by the Department of Health to build n filtration plant si,nce 1987. 

There also is no basis for the clai1n that the filtration plant will be more expensive now that lhe illegal 
moratorium has been lifted. In the recent litigation, Tom Charbonneau from the Departn1cnt of Health (the State 
agency thal deals with monitoring tiltrution), testified that there was no factual basis for the claim that the expense of 
the filtration facility will be higher now that the illegal moratorium has been lifted. 

TI1e reascn that Hcccta n1ust build a fillration plunl is lhut tile Envir01unental ProLection Agency (EPA) has 
mandated that all "open source" waler must be treated by a filtration facility. Open source water, no matte.- how 
excellent, is still subject to Giardia nnd other contan1inatcs fron1 nature 11s a result of it being "open" 10 lhc 
atmosphere. Fish, ducks and geese swim, defecate and Jic in Clear Lake just us they Jo in other lakes, Cle'" Lake 
like any ottlcr open source wutur requires 1nuch 1norc chlorine th~1n well w:ilcr to purify it. Chlorine has the ability 
to combine with drganic matter .in the lake to form tryhalo1nethancs which are carcinogens. Heceta is required to 

· moni.tor and report the amount of lryhalomcthanes found in the Lake. 

There will be no impact to drinking water due to the lifting of the illegal moralorium. The Dcpurtment of 
Health, through Mr. Charbonneau, which administers drinking water standards as they apply to Heceta and the City 
of Florence, lestitied in 1hc rccenl litigation: 1 

"Q. So, if thal is an accurate projection with or withoul a moratorium in the Clear Lake 
watershed the filtration J'acili.ty being proposed by Hcccta Water District would fully :ind 
adequately deal with any iss.ues rego.n.ling drinking w:itcr? 

0 A. T would <.1nticipate thut, yc.s.1
' 

The clear answc:r to th1.: que~ti~)H, '\\/hat i1np•1i:t V.'iil th~ lifting qf the illegal n1orutoriun1 have on Clear 
Lake?" is clearly '"no i1np~1cl on lht! lnkc.: or filtration," busi:d on obj1.:c1ive science pcrforn1ccJ by qualified individuals 
and swor? testimony of DEQ staff and the Dcpartmetll of flcalih., 

If you have any questions rcgurding the effect that lifting the illegal moratorium will have on the Clear 
Lake Watershed or any other matter, plc'1sc feel free to contact us by writing to: · 

Clear Lake Community Organization 
P. o. nox 177 

Florence, Oregon 97•139 

If we do not know the answl!r, we will try 10 direct you to :i person or ngency who docs. 

P.06 



Jan-23-97 Ol:39P THE OFFICE CO. 

Department of Environmental Quality 
Attention: Barbara Burton 
750 Front Street, NE 
Salem, Oregon 9731 0 

FAX (503) 373-7944 

Ladies and Gentlemen: 

15419976526 P.02 

January 23, 1997 

To begin with, the DEQ created a "temporary" moritorium in the Clear 
Lake water shed. This "temporary" moritorium then dragged on for almost 
fourteen ( 14) years and ended only after a group of land owners finally got 
into Federal Court. After examining the facts, the judge declared the 
DEQ's actions unlawful and ordered the end of the moritorium. 

I am told it was necessary for the DEQ to hold a public hearing to 
comply with their rules. This was the opportunity for the DEQ to set the 
record straight by acknowledging to the public that they had made a 
mistake. -A mistake which put many, many property owners through pain 
and agony. Many people were put in a position for all these years where 
they could pay taxes on the land they owned, but they could not build on it 
or even sell it for a fair market price. Some of the land owners died before '8 
they could build the retirement home they had bought their property f~ :;..f ~ 

As I see it, in order for the DEQ to save face, it put out a t~ page 
memorandum designed to scare and panic the people within the Heceta 
water district and the City of Florence. In the memorandum, the DEQ 
strongly implied that if the landowners freed from the moritorium build 

. houses, Clear Lake will almost immediately deteriorate and at a minimum 
it will cost $340,000. a year or more to treat the water. 

In an effort to scare off the landowners from building, DEQ tells them 
in their memorandum that they will most likely have to have monitoring 
wells installed -possibly up to three monitoring wells- at a minimum cost 
of $3,000. This is nothing but pure intimidation! 

In 1 992, my wife and I paid over $4,000. to have the dirt on our 
property up on Ocean View Drive in the outskirts of the watershed tested 
by a professor at Portland State. His analysis showed that affluent from 
our property would take hundreds of years to reach Clear Lake -if at all. 

Since most of the lots left in the watershed are not on Collard Lake 
shore lots, but are up off Collard and Clear lakes by hundreds of feet, our 
water supply -Clear Lake- is safeguarded by the sand and soil that 

- 1 -
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surrounds the lake as shown in the Professor's analysis. Similar scientific 
studies like EPA's Dr. Carl Enfeld's seven (7) scientific studies also show 
how the surrounding sand and soil protects Clear Lake. My wife and I 
presented Dr. Enfeld's studies to the Heceta board years ago at a hearing but 
these scientific studies were dismissed by the Heceta water board and 
inaccurate third party hearsay was accepted by them instead and they 
refused to give us a water hookup until a federal judge issued an order for 
it. Heceta's attorney, Ron Gerber, is the one who entered the hearsay, 
saying he had spoken to the DEQ's Christina Wolankowski who had spoken to 
Dick Nichols. Sworn affidavits proved in court that the hearsay was 
"inaccurate". The Heceta water board did not know how to interpret Dr. 
Enfeld's studies and they did not bother to call him but they did forward the 
studies to the DEQ. No comment regarding these studies was ever made by 
the DEQ. 

The landowners have been mistreated by keeping them from building 
all these years. They should not be additionally mistreated by DEQ threats 
that they may have to have monitoring wells put on their property -and at 
possible costs to the homeowners. What does the DEQ want, another batch 
of lawsuits? 

In closing, you have your order from the Judge. Admit an error was 
made and drop it! 

-2-

Sincerely, 

IJ) ~.v~ 
/,.-;;---------------John M. White, Director 

Heceta Water District Board 
87764 Saltaire Street 
Florence, OR 97439 

Phone: 541-997-4289 
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FROM: Wilhelm F. Hagen 
88643 Collard Lake Road (outside CLWS) 
FLORENCE, OR 97439 

TO:. DEQ 
Barbara Burton 
750 Front Street, NE 
SALEM, OR 97310 

SUBJECT; Rulemaking for Clear Lake watershed 

I am in favor of sensible monitoring and against waste of resources and money. Coming recently 
to this area, I was appalled that during 14 years of speculative arguments and expensive litigation 
NO continuou~ monitoring was implemented. Since the summer of 1996 I got monthly monitoring 
of Clear and Collard Lake for both phorphorus and nitrate concentrations imposed, which resulted 
so far in very low nutrient levels close to or below the detection limits of 5 pg P/I and 50 µg NII. 

During yesterday's hearing it became obvious that the DEQ is not aware of this overdue monitoring 
and the results. I consider it highly irresponsible that the DEQ did not require monitoring .in the 
past at a relative low cost of presently $130 per month,. NOR keep up with the data available now. 

The rulemaking reflects such detachment from reality with continuous speculative claims such as 
the additional treatment costs of $340,000 per year for I MGD. As a new member of the Heceta 
Board, I will make sure such waste will not be allowed. I am also amazed about the precision of 
the increase in value to property owners to $2,012,000 which reflects not only a faulty 
multiplication, but is an absurd and useless speculation. I do not believe that the taxpayer should 
be held hostage to pay for such poor performance of our governmental institutions. 

While I find plenty of useless information in the November 22, 1996 memq, key questio;is are not 
addressed, such as: 

1. How will the measured nutrient concentrations in the testwells be 
correlated to algae growth in Clear Lake ? . · · 

2. Which mathematical models will be used to simulate algae growth ? 
3. Are there any .previous test results at other locations with similar 

geological conditions to calibrate the model ? 
4. Vihere are the testwells located relative to the drainfields ? Etc. 

Only if tbere are reasonable answers to these questions is it sensible to install monitoring wells. 
Otherwise we just waste more money on wells and useless studies. 

I also highly recommend changes to OAR 340-41-270 to provide better protection ?f the water 
quality. The phosphorus loading limits of 241, 192 and 123 pounds per year quoted m I, 3 and 4 
can NOT be measured or determined in any sensible manner to the accuracy implied by the 3 digit 
expressions. These loadings can only be indirectly inferred from measured concentrations in the 
lakes and the conversion requires accurate knowledge of the volume of the lakes, the inflow and 
outflow, the lake retention coefficient5, the lake flushing rate, etc., which all depend on the amount 
of precipitation and hence vary to a large degree from wet to dry years. In addition. the c~mversi_on 
calculations which were used ignore adsorption and ITilgration rates of phosphorus m varu)u$, soils, 
the distance of the drainfield from the lake, etc. A drainfield over 1,000 feet from the lake simply 
does NOT contribute the same nutrient loading as a drainfield within 100 feet from the lake. 

P. 1 
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In short, the conversion from measured concentrations in the lake to loadings expressed in pounds 
per year is highly inaccurate and hence the quoted numbers of 241, 192 and .123 pounds per year 
are absolutely useless and unenforceable. They will only lead to absurd arguments and endless 
litigation at great expense, as demonstrated during the past 14 years. 

I recommend to delete· 1, 3 and 4 of OAR 340-41-270 and replace it with direct measurable 
concentrations as expressed in 2. Since the primary concern is algae growth which is limited by 
either phorphorus or by nitrate during various times of the year, it is sensible to modify 2 by 
adding a nitrate limit of about 100 µg Nil in the form: 

" The total nutrient loading of the Clear Lake watershed measured from samples collected in the 
epilimnion between May l and September 30 shall not exceed the median concentration of nine 
micrograms phosphorus per liter and I 00 micrograms nitrate per liter during two consecutive 
years. 11 

An even betier limit would be to measure the algae concentration directly, eliminating all other 
factors involved in algae growth, which is the real culprit,. requiring potential filtering. in the future. 

In addition it seems reasonable to add a requirement to pump septics at a regular inteival of aoout 3 
years with part of the cost being born by the Heceta Water District. There are certainly other less 
costly options than installing expensive treatment and sewer systems and it is high time that the 
DEQ does NOT ignore o.r is oblivious to such options. 

With kind regards, 

P.2 



FROl'Vl: 

TO: 

Wilhelm F. Hagen 
88643 Collard Lake Road 
FLORENCE, OR 97439 

CEO 
Barbara Burton 
750 Front Street, NE 
SALEM, OR 97310 

SUBJECT: Rulemaking for Clear Lake watershed 

I am in favor of sensible monitoring and against waste of resources and money. Coming recently 
to this area, I was appalled that during 14 years of speculative arguments and expensive 
litigation NO continuous monitoring was implemented. Since the summer of 1996 I got monthly 
monitoring of Clear and Collard Lake for both phorphorus and nitrate concentrations imposed, 
which resulted so far in very low nutrient levels close to or below the detection limits of 
5 µg P /I and 50 µg Nil. 

During yesterday's hearing it became obvious that the DEQ is not aware of this overdue 
monitoring and the results. I consider it highly irresponsible that the DEQ did not require 
monitoring in the past at a relative low cost of $130 per month, NOR keep up with the data 
available now. 

The rulemaking reflects such detachment from reality with continuous speculative claims such 
as the additional treatment costs of $340,000 per year for 1 MGD. As a new member of the 
Heceta Board, I will make sure such waste will not be allowed. I am also amazed about the 
precision of the increase in value to property owners to $2,012,000 which reflects not only a 
faulty multiplication, but is an absurd and useless speculation. I do not believe that the 
taxpayer should be held hostage to pay for such poor performance of our governmental 
institutions. 

While I find plenty of useless information in the November 22, 1996 memo, key questions are 
not addressed, such as: 

1. How will the measured nutrient concentrations in the testwells be correlated to algae 
growth in Clear Lake ? 

2. Which mathematical models will be used to simulate algae growth ? 
3. Are there any previous test results at other locations with similar geological conditions 

to calibrate the model ? 
4. Where are the testwells located relative to the drainfields ? Etc. 

Only if there are reasonable answers to these questions is it sensible to install monitoring 
wells. Otherwise we just waste more money on wells and useless studies. 



I also highly recommend changes to OAR 340-41-270 to provide better protection of the water 
quality. The phosphorus loading limits of 241, 192 and 123 pounds per year quoted in 1, 2 and 
4 can not be measured or determined in any sensible manner to the accuracy implied by the 3 
digit expressions. These loadings can only be indirectly inferred from measured concentrations 
in the lakes and the conversion requires accurate knowledge of the volume of the lakes, the 
inflow and outflow, the lake retention coefficients, the lake flushing rate, etc., which all depend 
on the amount of precipitation and hence vary to a large degree from wet to dry years. In 
addition the conversion calculations which were used ignore adsorption and migration rates of 
phosphorus in various soils, the distance of the drainfield from the lake, etc. A drainfield over 
1,000 feet from the lake simply does NOT contribute the same nutrient loading as a· drainfield 
within 100 feet from the lake. 

In short, the conversion from measured concentrations in the lake to loadings expressed in 
pounds per year is highly inaccurate and hence the quoted numbers of 241, 192 and 123 pounds 
per year are absolutely useless and unenforceable. They will only lead to absurd arguments and 
endless litigation at great expense, as demonstrated during the past 14 years. 

I recommend to delete 1, 3 and 4 of OAR 340-41-270 and replace it with direct measurable 
concentrations as expressed in 2. Since the primary concern is algae growth which is limited 
by either phorphorus or by nitrate during various times of the year, it is sensible to modify 2 
by adding a nitrate limit of about 100 µg N/I in the form: 

" The total nutrient loading of the Clear Lake watershed measured from samples collected in 
the epilimnion between May 1 and September 30 shall not exceed the median concentration of 
nine micrograms phosphorus per liter and 100 micrograms nitrate per liter during two 
consecutive years. " 

An even better limit would be to measure the algae concentration directly, eliminating all other 
factors involved in algae growth, which is the real culprit, requiring potential filtering in the 
future. 

In addition it seems reasonable to add a requirement to pump septics at a regular interval of 
about 3 years with part of the cost being born by the Heceta Water District. There are certainly 
other less costly options than installing expensive treatment and sewer systems and it is high 
time that the DEQ does NOT ignore or is oblivious to such options. 

With kind regards, 
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/;)£, !Lead ihe alL:Licie in ihe Siu,;iaw New,; a!oui ihe pu!iic hea1L

0

i'ri.'~',~:ii/'c;::,. 
in 'fio1Lence on Jan, 21, 1997, Anyone know,; ihai mo1Le developmeni "·L .. 
wiih in ihe Coiia1Ld and Ciea1L Lake waie1L,;hed will lead io a di,;a,;ielL-
ou,; condiiion io c1Leaie poliuiion ai a highly dange1Lou,; level, io 
eve1Lyone, meaning 8,000 people in ihe 'fiolLencQ a1LQa plu,; iou1Li,;i,; 
ilLaveiing ih1Lough ihe Sia:lQ who ,;iop a:l 'f lofLQncQ, 

AILe you awa!Le o/ ail :lhe peopiQ who havQ 1LQpo1L:lQd in:lo PQaCQ 
Ha1L!01L Ho,;piiai ,;ick /!Lam CiQalL Lake waielL? lhQ ,;umme!L o/ 1994, in 
one day, we hea1Ld :lha:l ove!L 80 people 1Lepo1L:led in ,;ick /!Lom d1Linking 
waielL in ihe 'fio1Lence a1Lea which i,; ,;e1Lved !y Heceia Waie!L Di,;:l1Lic:l. 
lhi,; 1Lepo1Li came di1Leciiy /!Lom a ho,;pi:lai employee, a 1Lecepiioni,;i 
who doe,; admii people io any a!Lea o/ ihe ho,;piiai and why. Since 
ihen we have known o/ peorde acqui1Ling chio1Line poi,;oning /1Lom Hl;)D 
waielL whe!Le ihe dociolL ai Peace Ha1Lfi-01L Ho,;piiai ioid :lhe paiieni ihai 
ihey We!Le dying and ihey didn' i know whai ihe p!Lo!iem wa,; /1Lom 1Lu.nning 
ie,;i,; which didn'i p1Love anything. lhe paiien:l ju,;i ,;ia1Lied io d1Link 
-'>p1Ling'waie1L /1Lom ,;ou:lh o/ 'fio1Lence and in 3 week,; ihey we/Le ge:l:ling 
weii. 

Included in ihi,; ieiielL i,; a copy o/ a ie:lielL which wa,; given 
io ihe Siu,;iaw New,; cdi:lo!L !u:l wa,; not p1Linied, a,; ye:l. We have 
1Le,;ea1Lched oihelL a1Lea,; o/ O!Legon, ,;u!jeci; u,;ing ,;u1L/ace waielL /o!L 
dome,;iic d1Linking waie1L. No ma:l:le1L i/ you u-'>e ii /1Lom a 1Live1L OIL 

a lake, in ihi,; Staie, :lhe waielL di,;:l1Lici envoived ,;houid !e mandi
io1Liiy 01Lde1Led io p1Le/ii:le1L waie!L /o!L dome,;:lic u,;e, ih1Lough ea1L:lh 1 

inio a ,;e:l:liing pond !e/o!Le !eing u,;ed /o!L a /iii1Laiion piani. Doing 
a p1Locedu1Le o/ pumping wa:le!L di1Lec:lly ou:l o/ a lake in win:le!L month,; 
iu1Ln-'> inio a di,;a,;:le1Lou,; condition, /i111ng :lhe waiefL main,; with di1Liy 
waiefL, /i11ing people,; hot waielL hea:le!L-'> and all p.€um!ing wiih /11th 
and di1Liy 1Le,;idue /1Lom :lhe lake OIL 1LiVe1L which iulLn !Liley and muddy 
in ihe winielL monih,;, 'fil:l1Laiion plani ope1Laio1L-'> have ioid u,; iha:l 
no /ililLaiion ,;y,;iem u,;ed R,_y a ciiy can clean up muddy waie!L. Ii 
i,; duml io even i1Ly ii. 

lhi1Liy eight yea!L-'> ago we lived in LaPuenie, Cali/01Lnia which 
wa,; in an a1Lea which wa,; laielL ,;u!divided inio ihe Ciiy o/ Indu,;i!Ly. 
lhi,; a1Lea wa,; ,;applied wiih waielL /!Lom ,;eve1Lal la1Lge well,; !y ihe 
waielL di,;i1Lici, In 19 5 8 and 19 5 9 ,;ewage wa,; leaching into ihe unde1L
g1Lound waielL ia!ie /!Lom ce,;,jpooi,; u,;ed in the a1Lea, lhe Staie made 
Lo,; Angle,; Couniy ,;ewe!L ihe compieie a/Lea. A/ie1L one yea!L :lhe coniam
ina:lion p!Lo!iem demini,;hed a/:le!L ihe u,;e o/ -'>eWe!L-'> wa-'> mand'iio1Ly. 
lhi,; 'condition i,; ,;o ,;imuialL o/ what i,; going on in Ciea!L Lake waie!L
,;hed, 1Lighi now. We /eel :lha:l ii i,; highly i1L1Le,;pon,;i!ie /OIL 'f ede1Lai 
pe1L'5onnei and 01Legon Staie pe1L'5onnei :lo even think o/ pe!Lmii:ling mo!Le 
d1Lain/ieid,; and -'>ep:lic :lank,; :lo !e u,;ed a1Lound Ciea!L and Coiia1Ld Lake,; 
wiihin ihe wa:le1L'5hed when you can gei advi,;emen:l /1Lom o:lhelL S:la:le,; 
which have ilLied the ,;ame /ooii,;h thing and cau,;ed people :lo gei ,;ick 
!ecau,;e o/ negligence !y S:la:le yove!Lnmen:l pe!L'5onnei. Li/iing :lhi,; 
mo1Liio1Lium ,;hou.€d !e ILecognizQd a,; c1Liminai negligence inieniionaliy. 
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ll77lR 70 7Hl lDI70R 

Dug to thg tact that natu,,,e hah givgn an gxamplg, thQhQ pahi 
th/l,QQ monihh 1 how "'adicai wgaihe"' conditionh can tu"'n into, WQQk 
a.ttQ/I, WQgk, thg pgoplg had Jl,.gltQ/I, conp,,,ghgnd thih mg,o,oage eve,,,y
whe"'e to do and C/l,eale dgvglopment with mO/l,Q common ,oen,oe, 

7hi,o, I hope, hah wihed up the Hgcgla Wale" Di,ot,,,icl Di/l,QCLO/l,h, 
7he municipal fi.ondh havg fi.egn ,oold to" a tilt,,,ation plant on Clga/I, 
lake, Howeve,,,, I do hope that thgy can hee and undg,,,,oland. ~hat 
you cannot iakg waLQ/I, di,,,gclly out ot any ,ou,,,tace waLQ/I, hOU/l,CQ 
in thi,o a"'ea at Q,,,ggon du,,,ing thg winte"' monlh,o due to lake,o and 
/l,iV£/l,h tu,,,ning muddy. 7hi,o pa,ol week, anyone who ih u,oing Hgcela 
Wale" wi,ohe,o to think twice fi.eto"'e you wa,oh clolhe,o in it O/I, fi.athg 
in it. I do hope that none ot the pufi.lic a"'e tooli,oh enough to 
u,oe huch muck to cook in O/I, d,,,ink, It ih fi.ad enough with the ove/1,
loaded chlo,,,ine condition poihoning people when the lake wale" 
i,o /l,£ahonafi.ly clea,,,, I do wihh to into"'m the Di,,,ecLO/l,h and the 
pufi.lic, once mo,,,e, that the ti,,,hi thing to fi.e done on Clea" lake 
to collect ,ou,,,tace wale,,,, ih to C/l,eale a 125,000,000 gallon pond 
at leahi 25 to 30 tt. deep, plahlic lined on th,,,ee ,oide,o and fi.otlom, 
7he ,oide next to Clea" lake mu,ol mandito,,,ily fi.e a man made 
,oepa,,,alion fi.ank ot nothing othe,,, than wa,ohed "'ive"' "'ock, pea g"'avel, 
and wahhed hand 150 tt. to 200 teet long and po,o,oiJl,.ly 100 tt. wide 
at the fi.oilom and 40 to 50 tt. wide at the ,ou,,,tace. 7hi,o enfi.ankment 
t"'om the lake to the pond ha,o to fi.e de,oigned with piping, a 
fi.ack-tlu,ohing hy,olem, to wa,oh away the mud t"'om Clea" lake, 
pe,,,iodically in the winle"' monih,0 1 ehpecially, meaning 4 to 6 monlh,o 
ot the yea,,,, Conhi/l,ucling a tilt,,,ation plant any oihe"' way i,o 
plain igno,,,ance due to the tact that you cannot clean up mud out 
ot the wale,,, with a tilt,,,ation plant only. In the w.Lnte,,, monlh,o 
it i,o mandito,,,y that you have a heitiing pond with a p"'etilte,,,ed 
wale" ,oupply to" pufi.lic uhe and tighling ti,,,eh, without 
contaminating the wale" main,o with mud, in the tutu,,,e. 7he"'e ih 
no u,oe lo exe,,,cihe huch igno,,,ant conduct in thi,o day and age to 
have pufi.lic wale" mainh tull ot muddy wale" huch i,o going on "'ight 
now Jl,.y Heceta Yale" Di,ol,,,ict. 

It i,o now up to you, the pufi.lic 1 and the City ot Tlo,,,ence 
to demand that huch an inhiillaiion to" pufi.Llc wale" fi.e C/l,ealed 
t"'om you" municipal wale" fi.ond,o and nothing lehh except an up-io
date and a tool-p,,,oot wale,,, ,oupply hOU/l,Ce t"'om hu,,,tacg waLQ/I,, 
lnto,,,ce you,,, "'ighl,o upon ihg elected ottlcialh, "'ight now! 

No Phone 

No,,,man Tlaitum 
89310 No,,,th lane 
Tlo,,,ence, OR. 97439 
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DATE: 

TO: 

FROM: 

RE: 

January 22, 1997 

P.O. Box 2682 
Florence, OR 97439 

Environmental Quality Commission 
Department of Environmental Quality 

William Gates, President 

Comments on Proposed Regulation 
Permanent Rule Adoption to Lift Clear Lake Watershed Moratorium 

Hearing is a Sham 

DEQ and the EQC have already promised the plaintiffs in the U.S. District Court case of Merz, et al v. 
DEQ that they will adopt the regulations presented tonight. Given the fact that the DEQ and/or EQC 
will find themselves in contempt of court if they do not adopt these regulations, any public input will 
have no impact on the outcome of this hearing, regardless of the merits of the materials or testimony 
submitted. 

EQC Cannot Conduct Unbiased Hearing 
DEQ Cannot Present Unbiased Recommendations 

All defendants listed in the Merz lawsuit are under the threat of contempt of court, or at the very least, 
breach of contract, if they do not enact this regulation. The defendants named in the lawsuit are: 
Environmental Quality Commission, Fred Hanson, William Young, Langdon Marsh, William P. 
Hutchinson, Jr., Dr. Emery Castle, William Wessinger, Henry C. Lorenzen, Carol A. Whipple, Tony Van 
Vliet, and Linda McMahan. Each and every one of these persons has an actual conflict of interest, 
and should not vote or participate in the adoption of this regulation, as they cannot do so in an 
unbiased manner. DEQ, as the representative staff of the EQC, cannot provide unbiased 
recommendations to the EQC. 

Merz Lawsuit is Real Basis for Regulation 

Citizens were not given the opportunity to be involved in all phases of the planning process. The real 
basis for this Rule Amendment is a response to an out of court settlement of a civil lawsuit, U.S. District 
Court case Merz, et al. v. Heceta Water District, et al., Case No. 91-817-TC. The settlement 
negotiations involved in that case were closed to the public. The details of that settlement were kept 
secret from the public until all parties had agreed to the settlement. That settlement is the primary 
basis for this Rule amendment. Citizens were purposefully and specifically excluded from that phase 
of the planning process. 

That lawsuit was a civil proceeding, not a regulatory proceeding. What happened in that lawsuit was 
that a number of large landowners sued DEQ. Most of those landowners included property which was 
outside the watershed. Not subject to the existing DEQ regulations. Those parcels could have 
developed, outside the watershed. Therefore, there could have been no "takings". The plaintiffs then 
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brought in a few small parcel owners and added them as plaintiffs to the lawsuit. These small parcels 
were wholly situated inside the watershed and subject to the moratorium. The moratorium on those 
parcels was probably a "takings". The settlement proposes to treat the large parcels and the small 
parcels the same, when they are not the same. 

Lawsuit Settlement May Not Stand 

The lawsuit has not been completely settled, and there have been indications that the settlement may 
be "unwound". A hearing is currently set for March 24 in U.S. District Court before Magistrate Coffin on 
the subject. If the settlement is set aside, then the proposed regulation has no basis whatsoever. 

Regulation Should Be Modified 

The proposed regulation will be lifting the moratorium. The moratorium was instituted on a basis of 
sound scientific evidence and fact. That evidence and those facts have not changed, and the original 
reasons for putting the moratorium in place are still valid. The only thing that has changed is the 
political climate and the settlement of a civil suit. 

The problem that DEQ now faces is a conflict between State law and the State and or Federal 
Constitutions. DLCD regulations clearly prohibit residential development that will contaminate public 
water ways, particularly public drinking water sources. However, both Constitutions prohibit "takings". It 
is probable that enforcement of land use regulations against those parcels which are situated 
completely within the Watershed boundary will constitute a taking. However, there are large parcels of 
land which are situated partly within and partly outside the watershed boundary. Those parcels cannot 
claim any takings because they can develop their properties outside the watershed. This regulation 
should be changed to address these conditions as follows: 

1. Any parcel which has at least one-half acre outside the watershed should be required to place 
any development, home, or septic system outside the watershed. 

2. Any parcel which does not have at least one-half acre outside the watershed should be allowed 
to develop only if they install a monitoring well on their property, at their expense. 

3. The regulation should mandate that DEQ fund and initiate a program, within a specific time 
limit, to monitor water quality in Collard and Clear Lakes. 

4. The regulation should mandate that DEQ fund and initiate a program, within a specific time 
limit, to supervise the monitoring wells which will be installed. 

5. DEQ ·should adopt regulations that require Lane County's proposed Watershed Protection 
Regulations provide that the expense incurred by DEQ for implementing and continuing these 
monitoring programs be paid assessed against, and paid for by, the benefiting properties. 

Evidence 

As background, justification and evidence, we hereby incorporate by reference, adopt and re-state all 
documentation and testimony provided by, created by, or relied upon by the Department of 
Environmental Quality and/or Environmental Quality Commission when the on-site sewage disposal 
system moratorium in the Clear Lake watershed was adopted, including any subsequent revisions or 
adoptions. We also incorporate by reference, adopt and re-state the Statewide Land Use Planning 
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Goals and Guidelines and the Lane County Comprehensive Plan. 

Alternatives to Complying with Regulations 

There should be no alternative to compliance with regulations in effect at the time of the application 
for a septic system permit (waiver). The proposed alternative dealing with "projected daily sewage 
loading rate" is, in reality, a wealthy person's alternative to obeying regulations. The "projected daily 
sewage loading rate" is not defined in the regulations. There are no provisions for who is to determine 
that a particular development will stay under that projected rate. The end result of this portion of the 
regulation would be to allow those who can afford professional consultant's reports to build on a parcel, 
while ensuring that people of more modest means could not. 

Monitoring Requirements are Smoke and Mirrors 

There is no indication of how DEQ will decide what monitoring site is needed, and which sites are not 
needed for their study. 

There is no commitment, or requirement, that DEQ actually will conduct any groundwater study. In 
fact, the Impact Statement states that DEQ doesn't even plan to start the study for at least five years, 
and that no monitoring wells will likely be required until DEQ begins the study. Attachment C to the 
staff reports states: " ... the longer that studies are delayed, the more likely that Collard and Clear Lakes 
will exceed water quality standards before an effective management plan can be put in place." 

Even if some of the more environmentally conscientious property owners request a monitoring well, 
DEQ won't pay for it unless there are funds set aside for the purpose. And if the study isnl expected to 
begin for at least five years, there is no reason for lots with potentially failing septic systems to 
participate before that time. 

There is no mechanism to obtain, or even request, funds for the monitoring. 

One portion of the proposed regulation would allow DEQ reasonable access to properties to collect 
samples from septic tanks and drainfields. But that permission applies only to D.filY systems which are 
constructed after the rule becomes effective. The most pressing problems lie with the old systems 
(some over thirty years old) not the new ones. 
Regulation Does Not Comply with Statewide Land Use Goals and Guidelines, or Lane County 
Comprehensive Plan 

The regulation, which in reality is simply a removal of the moratorium on septic systems with the Clear 
Lake Watershed, does not comply with Statewide Land Use Goals and Guidelines, nor does it comply 
with the Lane County Comprehensive Plan, which is based on those goals and guidelines. 

Staff Report is Clear 

The staff report dated November 22, 1996 is clear about the implications of the proposed regulation: 

The regulations will force the deterioration of water quality in Clear and Collard Lakes. 

The regulations will not protect the water in Clear or Collard Lake. 

The regulations will increase the cost of our drinking water. 
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The regulations will increase the usage of chemicals in our drinking water. 

The regulations will force sewering in the future. 

Response to Attachment C 
Questions to be Answered to Reveal 

Potential Justification for Differing from Federal Requirements 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially · conflicting 
requirements (within or cross media), increasing certainty, or preventing or reducing the need 
for costly retrofit to meet more stringent requirements later? 

No. The proposed rule will make it more expensive for the community to meet Federal 
Water Quality Standards. 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

No. There are two sources of drinking water in the Florence area - Clear Lake and 
unsatisfactory dunal wells. Dunal wells cannot provide sufficient water for the City of Florence 
now, and Florence is considering obtaining water from Clear Lake. If the water quality of Clear 
Lake is allowed to degrade, it will effect the future growth of the area. Nationwide, the 
availability of clean, safe drinking water is listed as one of the major factors considered when 
locating (or relocating) homes and businesses. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

No. The regulations provide for a special class of development. If a development cannot meet 
normal regulations, then, it they can prove they will not violate an unverifiable "projected daily 
sewage loading rate", they will be allowed to develop. The end result of this provision is to 
deny those property owners who do not have the financial . means to hire expensive 
consultants the ability to develop their property. 

8. Would others face increased costs if a more stringent rule is not enacted? 

Yes. The regulation is expected to result in increased cost of water treatment for Heceta Water 
District customers and City of Florence Customers. The expected increase would be $340, 000 
per year for 1 million gallon per day production. Heceta and Florence plan to use 2 million 
gallon per day production, so the increased cost would be $680, 000 per year. There are about 
.5, 000 households in the Heceta!Florence area. That would average out to $136 per year in 
increased cost to each household. Many of the Florence area residents are retired and on 
fixed incomes. 

The regulation is also expected to result in sewering around Collard Lake, at the least. Again, 
many of the residents of that area are retired and on fixed incomes. Forced sewering will 
greatly effect their financial situations. 
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10. Is demonstrated technology available to comply with the proposed requirement? 

No. Unless doing nothing is considered "demonstrated technology". 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

No. The regulation is expected to degrade the quality of Clear and Collard Lakes. The 
provision for some kind of monitoring at some point in the future (at least five years), will not 
prevent pollution nor will it address the potential problem, nor does it represent a more cost 
effective environmental gain. There are many other alternatives which would more ·adequately 
protect the water quality of the lakes, in a more cost effective manner - such as: 

Maintain moratorium until limited, partial, or fully buyout (at about the same end cost as 
degradation of the lakes) can be accomplished. 

Require properties with more than one-half acre lying outside the watershed boundary to 
locate septic systems outside the watershed. 

Increased setbacks from lake edges. 

Additional regulations dealing with nonpoint source pollution and stormwater runoff. 

Requirements for immediate monitoring and study. 

Violation of Statewide Land Use Goals and Guidelines 

This decision is a land use decision, and as such, is subject to the Land Use Goals and Guidelines. 
The proposed regulation violates the following Statewide Land Use Goals and Guidelines by removing 
protections provided by the existing moratorium regulation, and in other particulars: 

Goal 1: Citizen Involvement, 1. Citizen Involvement - To provide for widespread citizen involvement; 
2. Communication - To assure effective two-way communication with citizens; 3. Citizen Influence -
To provide the opportunity for citizens to be involved in all phases of the planning process; 4. 
Technical Information -· To assure that technical information is available in an understandable form; 
5. Feedback Mechanisms -- To assure that citizens will receive a response from policy makers; 6. 
Financial Support - To insure funding for the citizen involvement program. 

1. Citizens were not allowed to be involved in the formation of this regulation. 

2. Citizens were not allowed effective two-way communication with their government. 

3. Citizens were not given the opportunity to be involved in all phases of the planning process. 

4. Citizens were not given access to any technical information on which this regulation was based. 

5. Citizens were not given the opportunity to ask, much less obtain a response from the policy 
makers before this regulation was formulated. 

Page 5 - H20 POWR Comments on Proposed Regulation Ufting Clear Lake Watershed Moratorium 



6. Sufficient funds were either not available or not utilized for a meaningful public participation 
program during the formulation of this regulation. 

The real basis for this Rule Amendment is a response to an out of court settlement of the U.S. 
District Court case Merz, et al. v. Heceta Water District, et al., Case No. 91-817-TC. The settlement 
negotiations involved in that case were closed to the public. The details of that settlement were 
kept secret from the public until all parties had agreed to the settlement. That settlement is the 
primary basis for this Rule amendment. Citizens were purposefully and specifically excluded from 
that critical phase of the planning process. 

The Goals state that a copy of all technical information shall be available at a local public library 
or other location open to the public. Such information was not available in the Florence public 
library, nor was any other public location identified. When citizens requested permission to view 
the technical information, they were informed that it was not available until after January 13, only 
five business days before the public hearing in Florence. And even then, the information was only 
available in Eugene, a three-hour round trip from Florence. 

Goal 2: Land Use Planning, Part I - Planning: To establish a land use planning process and policy 
framework as a basis for all decision and actions related to use of land and to assure an adequate 
factual base for such decisions and actions; Part II - Exceptions: A local government may "adopt an 
exception to a goal; Part Ill - Use of Guidelines: Governmental units shall review the guidelines set 
forth for the goals and either utilize the guidelines or develop alternative means that will achieve the 
goals. 

This regulation is not consistent with the planning process which has been adopted by Lane County 
in their Comprehensive Plan, nor is it consistent with the Statewide Goals and Guidelines. 

As stated above, the true basis for this rulemaking is a secretly decided settlement to a lawsuit. 
There was no public input allowed. There was no public notification prior to the settlement. A 
hastily held public meeting in eastern Oregon, and another in Astoria was held on the temporary 
lifting of the moratorium, but the public was not given an opportunity to participate in any way with 
the decision making process. The decision to accept the settlement was made in executive 
session, before any public meeting was held. There is no factual basis for this regulation. 

The documentation and justification provided for this regulation gives no justification for any 
exception to the Goals, as detailed in Part II. 

The guidelines have not been used, nor were alternative methods used to achieve the goals. 

Goal 5: Open Spaces, Scenic and Historic Areas, and Natural Resources. To conserve open space 
and protect natural and scenic resources. 

This regulation, by the staff's own admission, is expected to cause degradation of Clear Lake. The 
goal states that "where conflicting uses have been identified the economic, social, environmental 
and energy consequences of the conflicting uses shall be determined and programs developed to 
achieve the goal. The conflicting uses are well identified, as are the consequences of enacting 
this regulation. 

The proposed regulation does not provide for any program to achieve the goal of protection of the 
natural area - the actual quality of Clear Lake, which has retained its natural character, i.e., 
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oligotrophic. 

Goal 6: Air, Water and Land Resource Quality. To maintain and improve the quality of the air, water 
and land resources of the state. All waste and process discharges from future development, when 
combined with such discharges from existing developments shall not threaten to violate, or violate 
applicable state or federal environmental quality statutes, rules and standards. ... such discharges shall 
not ... degrade such resources, or threaten the availability of such resources. 

This regulation is expected to (and in fact specifically designed to) allow development in locations 
acknowledged by DEQ to contribute phosphorus and other harmful materials to the groundwater, 
Collard Lake, Clear Lake and the North Florence Dunal Aquifer. This additional development, 
when combined with the currently occurring discharges from existing septic systems will: 

Cause the phosphorous carrying capacity of Clear Lake Watershed to be exceeded. 

Cause the quality of Clear Lake to degrade. 

Cause the cost of municipal services (provision of drinking water) to increase. 

The regulation does not consider long range needs and threatens the availability of the now
existing clean, safe drinking water. 

Goal 7: Areas Subject to Natural Disasters and Hazards. To protect life and property from natural 
disasters and hazards. 

The Clear Lake Watershed is located in an area that ha.s been identified as being subject to 
earthquakes in the near future. This probability has not been reviewed or considered. 

This regulation does not take into account the possible hazard of ground water pollution to the 
North Florence Dunal Aquifer from increased septic tank installations which will result. 

This regulation is not based on any inventory of known areas of natural disaster or hazard. 

This regulation does not consider the probability that an even minor earthquake can cause septic 
tank systems to fail - and the addition to the already existing number of septic systems increases 
even further the possible pollution threat to Collard Lake, Clear Lake, groundwater and the North 
Florence Dunal Aquifer. 

Goal 9: Economic Development. To provide adequate opportunities throughout the state for a variety 
of economic activities vital to the health, welfare, and prosperity of Oregon's citizens. 

The regulation will have an effect on the economic development of the Florence area due to 
expected increased costs for drinking water and lower quality of drinking water. 

Goal 11: Public Facilities and Services. To plan and develop a timely, orderly and efficient 
arrangement of public facilities and services to serve as a framework for urban and rural development. 

The proposed regulation will force Florence area residents to install and pay for additional water 
treatment facilities which would not otherwise be required. There has been no coordination with 
either Lane County or City of Florence in the formulation of this regulation. 
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Goal 13: Energy Conservation. To conserve energy. Land and uses developed on the land shall be 
managed and controlled so as to maximize the conservation of all forms of energy, based upon sound 
economic principles. 

This regulation is based on a settlement in a lawsuit, not on sound economic principles. The long 
range effects of this regulation will be to increase energy usage through additional water treatment, 
not conserve it. 

Goal 17: Coastal Shorelands. ... maintain the diverse environmental, economic, and social values of 
coastal shorelands and water quality coastal waters. Within those limits, they shall also minimize man
induced sedimentation in estuaries, near shore waters, and coastal lakes. ... Promote uses which 
maintain the integrity of estuaries and coastal waters ... 

Clear Lake and Collard Lakes are coastal lakes. 
aquifer, to the North Florence Dunal Aquifer. 
directly in conflict with this goal: 

They are also connected through an underground 
The proposed regulation would allow activities 

1. The regulation will not promote uses which maintain the integrity of Collard Lake, Clear Lake, 
or the North Florence Dunal Aquifer. 

2. The regulation will restrict water-dependent uses, i.e., municipal drinking water, by increasing 
the cost of providing that water. 

3. The regulation provides for development which is not compatible with an existing or 
committed use, i.e. municipal drinking water source, and the water rights held by Heceta Water 
District. 

4. There has been no public need demonstrated which justifies the long-term change in the 
quality of Clear Lake or Collard Lake. 

Goal 18: Beaches and Dunes. To conserve, protect, where appropriate develop, and where 
appropriate restore the resources and benefits of coastal beach and dune areas; and To reduce the 
hazard to human life and property from natural or man-induced actions associated with these areas. 

The proposed regulation will allow development on dunal areas which are adjacent to Clear Lake. 
This development will impact the quality of the lake, cause increased recreational traffic over the 
dunal area and increase the hazard to life and property by that increased traffic. There have been 
numerous documented incidence of recreational users of the dunes sliding off the dune and driving 
right into Clear Lake. Increased traffic in the dune area reduces the property values of lots with 
existing homes due to the nuisance of noise and trespass. 

Development in the dunal area will require the planting of stabilizing vegetation, usually beach 
grass, which will spread and destroy the dunes as has already happened in many areas of the 
southern Oregon coast. 
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Enclosures 

Letter dated August 12, 1991 with· supporting documents from Lydia Taylor, Administrator, Water 
Quality Division, Oregon Department of Environmental Quality to U.S. Environmental Protection 
Agency re: TMDL Sumittal Clear Lake, with attachments: 

Total Maximum Daily Load - Water Quality Management Plan Component (5 pages) 

Request for EQC Action - December 14, 1990, Agenda Item K re: Adoption of Proposed Rules 
Modifying OAR 340-41-270 (8 pages), with attachments: 

Attachment A - Oregon Administrative Rules 340-41-270 (4 pages) 
Attachment B - Hearing Summary (10 pages) 
Attachment C - Rationale for Changes to Proposed Rules (8 pages) 

Request for EQC Action - December 14, 1990, Agenda Item H re: Authorization for Hearing on 
Proposed Rules Modifying OAR 340-41-270, (8 pages) with attachments: 

Attachment A - Special Policies and Guidelines (7 pages) 
Attachment B - Statement of Need for Rulemaking (3 pages) 
Attachment C - Fiscal and Economic Impact Statement (4 pages) 
Attachment E - Total Maximum Daily Load (7 pages) 
Attachment F - Summary of Criteria Required by ORS 454.685 (3 pages) 
Attachment G - Background Report - Clear Lake Near Florence (22 pages) 

Letter dated March 16, 1992 from Charles E. Findley,. Director, Water Division, U.S. Environmental 
Protection Agency, to Lydia R. Taylor, Administrator, Water Quality Division, Oregon Department of 
Environmental Quality re: Approval of Total Maximum Daily Loads (TMDL), Clear Lake. 

Affidavit of Richard Nichols, DEQ, dated August 10, 1992. 

Agreement between Robert L. Merz, et al, v. State of Oregon, et al, U.S. District Court Case No. 91-
817-TC, entered into July 12, 1996, with attachment: 

July 24, 1996 letter from Denise G. Fjordbeck, Assistant Attorney General to William Van Vactor, 
Lane County Administrator. 

Order, Robert L. Merz, et al, v. State of Oregon, .et al, U.S. District Court Case No. 91-817-TC, dated 
July 16, 1996, 
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This AGREEMENT melllCrializes a settleinant of the case of 

gghert L. Mpr2. et al. ~. State of Oregon. et al.1 United States 

District C:Ourt Case No. 91-817-TC entered into on the 12th ~ay of 

~ly, 1996, in a settlemeri~ conference conducted t~ouqh the good 

offii;:es of the a:oncrable 'l'homas M. Coffin, United S~ai;.es 

Magistrate Jud<Je. The parties tc the Acr-"eei:aen~ are as follows• 

:Rol:>ert. I.. }{erz IU!d Shirley x. Herz, ·husb~d and 'll'ife; 
Gordon Brill.a HO'lard and Marcia Lee Smith, individually 
and as successors in interest to the Sstate of Vincent H. 
Howard, Jr., Rieha::d ~- Sargent1 Ruby Brceker; itaren.L. 
Anderson; Aaron u. Jones; Erling G. Omlid; Lloyd F. 
omlid; and Bllis M. Rae~leff, hereinafter called Mthe 
7i'l.ain1:iffsN; 

State of Oregon, acting by and through its Environmental 
Quality C:cltllnission and Department of Environmental 
Quality; Fred Hanson, Willi&n Young, and Langdon Marsh in 
i;heir official capacity as current ~d former directors 
of the ~epartll1ent cf ~nvironmental Quality; William P. 
Hutehin:acm, Jr., or. Emery ~. castle, . William w. 
Wessin.ger, Ben:ry.C. r.orenzen, CaJ:ol A. 1ihipple, Tony van 
Vliet, and Linda ~cMahan in their o;ficial ca;iacities as 
cOllllllissioners of the Bnvirol\lllent~l Q~ality COillill.ission, 
hereinafter called "the St.ate." 

1. RECI'fALS. 

A. Eaoh of the ~laintiffs is the currQnt or termer owner of 

real property located vit.hin the area CCl!11!10nly l'm,c;n.m as 

thlil "Clear :C.ake Watershed" in Lane county, oreqon. :rn 

or around Ap~il, 1983, the Environmental Quality 

Commission iinpcsed a inoratorium on the issuance of site 

approvals c:- pe=.its for septic inst<1llat:.ion::; in the 

Clear Lake watershed. Secause of the =o:atoriWll and a 

aubse~uent inodification of the moratorium adopt~ on or 

about December, 1990, the Plaintiffs nave been unable to 

@DO 
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obtain site evalua.tions or septic;: permit:i for 't.hei;i;-

. 
B. As a result of the events set forth in Paragraph A., a 

lawsuit '11!15 filed in the :Onited States Distric;:t Ccu::t 

for the District of Oregc.n~ southern Division,· entitled 

a:a follows1 

nl '1'li:S mtl'r!ID S'l'A'?!S DIS'nIC"r COtJRT 

FOR Tl:!.E DISTltlC'l' Of ORJ!:GON "' 

l\OBU.l' i;.. !GRZ and SlU~Et M. lm.Z, 
husband and wife; GORl:I~ P.IAN SOWllP 
and ~CIA J;.EE SMITH, individually 
and as s~QQessors in i.t1terest to the 
~state cf Vincent M. aoward, Jr.; 
Rl:CliARt' G. SMGBN'l'; Rtra'.t' BROEKJ!l'l; 
~N L. ANDSRSON1 AARON U. JON.ES; 
ERLING G. OML:tD; LLOYD f, OMLID1 
Md El.LIS L. AACl<LEFl' I 

Plaintiffs, 

vs. 

HECETA WA~ER DISTRICT, an 
Oregon m.unieipal eorporation; 
STATE OF o:u;GON, by and 'through 
its Envircnmen~a1 Quality 
Commissicn1 FRED Hl'NSON, WILLIAM 
YOONG and IJlllGDON MARSH in tbeir 
official =•fQcity as dirootors of the 
Oepa.trnent o: Envi.i;:on111ental Quality; 
WlLL:IAM i'. HUTCE:;rNSON, Jll. 1 
:iSl.. 'EKERY N. CASTLE, WILLIA!< W. 
Wl$$INGER, HiNJ.'l C. LOUJ.'IZE'N, 
CAP.OL A. WlilIPPL!:, TONY VAN VLl:S'l', and 
LINDA Mc:MAl\AN in thoir offi~ial 
capacities as conlmissione:s of the 
Eh~ircnmental QUality commission: 
WILLI.AM B. FINLEY, LARRY STOlli:LAJ(E; 
ART :KONING; BOB SLEEPER; STEVE 
OLIENYX; and MICHAEL llATING, 

Defendants, 

Case NoJ 91-817-TC 

• 
·' 

• 

This suit concerned the ~atta~s set forth in A- above. 
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c. l'he court, through the Elono:r:ahle Thomas M. Coffin, 

entered a.n Order re9arding the morai;orium and the 

mod1fieations of the morator1lllll that 1s attached hereto 

as E:xhil>it A. 

D. The parties met with ~heir respective oounsel and 

principals on July 2, 1996, and again on July ll and 

July 12, 1996. A settlement wall reached hatweon the 

Plaintiffs and the State on ·.July l}., 1996, which is 

memo.rialized l:ielow. 

E. The parties to this agreement have expressly agreed to 

waive their rights to 111.ppeal or objeet to Magistrate 

Judge Coffin's order and the Plaintiff a and 'the St<1te 

defelldants, under LR 135-1 and 28 use 636(c), have 
.I 

consented to Magistrate Judge Coffin conducting any and 

all proceedings =aking dispositive decisions and 

entering Judgment in this case•as noted above. 

The Plaintiffs and the State agree to the following: 

A. ·The State's undertakings: 

1. Upon receipt of tbi!! settlement agreement f1J1ly 

executed by all Plaintiffs and in full settlement 

of all clai:tls ag"ainst it, the State will ·pay 

~ithout delay the sum of $900,DOO.aO, inclusive cf 

all costs, disbursements, at~orney fees, da!ll.!l.ges 

and all oi:.!i.e:r: sums for wbieh it <:ould have been 

found liable as a result ot the Miove'-capti.oned 

litigation. 'l'l'le Ohl!!Ok shall be :!Ila.de payable to the 

la! on 
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seott • S.11\ith. 

2. The State shall take app:roptiate aeticn to repeal 

the moratorium on or bej'.ore October 15, 19~6, 

before it becOI11es a tak.inq. No D1lW restrictions on 

Plaintiffs• property shall be imposed as part of 

this rule lll&king)(-tUpr A:S 115Pa"J ~J"'l . 

3. Tile Stat.a shall not object to or appeal tl:'om th& .. 
entry of judgmen't. on Magistrate Judge Coftin • s 

I 

order in the form. attached as EXhibit 5. 

4. The State :may testify in favor of the ordinances 

proposed to be adopted l:>y Lane county, as set forth 

in a separate letter to ~anp county Administrator 

Willi~ van vaetor from oen~sa G. :&'jo:i::dbeek, dated 

July 15, 1996 (copy attached hereto as Exhi.hit C). 

S. DEQ and its -.gents shall.. honor any prior .. septic 

site approvals obtained by Plaintiffs and shall 

issue septie pe1:111its for those parcels, subject to 

t~e usual Statutes and Ad.m~nistrative ~ules 

appli-c:a.ble to 1>Qptie tanks vithin the State of 

Oregon. 

6, DEQ shall, at its own cost, f•rform site 

evaluations en eaeh of the lots cwnQd by aaeh of 

the Plaintiffs (including, without limitation, the 

parcel owned by Gordon 5rian aowa.rd and Marcia Lee 

Slltith for whieh a partit~on has been approved but 

is being appeal.eel) locat•d in s~ part within the 

iQJ Ot 
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date excapt as specifically stated in the Judgment 

attached hereto as Exhibit B. 

'l'he li'laintiffs 

responsibility to contact 

that 
&~'i 

Darrel:i 

it is 
f~ll 
Johneon, 

"thei: · 

or his 

suceesso:, at the :e:u9ene Ol!:Q office (Ph, (541} Ges-

7838) and make arrangements for site evaluations 

for septic permits. PSQ shall . .iJilmediately pes-:fo:z:111 

such site ev;i.luations a~c:I i=ediately issue the ... 
septic permits as req\lired by the,court's order and 

the judgment attached as Exhil:lit B hereto. Solely 

for the purpose of preparing such site evaluations, 

Plaintiffs ag'ree to allow DEQ =taff ~o enter the~r 

real prgperty. The l'laintriffs agree t.o a.l:lide by 
1 

the usual applicable Statutes and Adl!linistrative 

Regulations governing septi~ installations and 

applioal:ole to septic ta~ks within the State of 

Oregon. It i$ expressly understood and agreed that 

t~e Plaintif:s will, if rec;ruired by DEQ under the 

cur~ently existing general septic regula'tions, 

install low pressure distribution systems as part 

of any septic installation if soil conditions ,so 

warrant. In this re9ardrf, Pla:i.nt.iffs will l:>e 

tre11.ted like any other silllilarly situned property 

owners in the 5tate of Oregon. 

4. The Plaintiffs \.lith lots located in the Collard 

Lake subdivision a9raa to hoclc up their lots 

located in thli! Collard Lake Subdivision to any 
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community sewer s.ystQill at the same cost as that 

oha;:'qed to other silllila~ly situated lot owners when 

sui;:h a sewer system bei::omes available without 

remonst.J::ance. 

S. ~ale A. ltid4le will testify pefore.the Lane County 

Col!Ullia:11ion in favor of t.h4111 ado1;>t.i.cn ?f certain 

Clear Lake Watersh-..:1 aegulat:i.Oll:s, as set forth in a 

separate letter (marked E~il:lit. c hereto) and dated . "' 
JUl.:y is, l!l96 t.o Lane County Admi1'istrato:r: Si1·1. van 

Vactor frol!L Assis.tant Attorney General Oenise c;.· 

Fjordbec~. The Plaintiffs or other representatives 

of the Plain-tiffs may also te:oitify regarc!in~ of 

these provisions, if they ~ish to do so, but will 

' ~ ti.Xe po!iiit.ions contrary t1;1 these taken by Mr. 

aii:Wle in the letter attached hereto as ~xhihit c. 

IN Wl'I'N!SS OF '1'!!.E FOREGOING AG:Rm:MEN'l', the parties have 

signed this ag•eErmeftt on the dates indicateQ below: 

Robert L. Mer2 Shirley M. Merz 
Dated: 

--------· 1!·96 
Dated: 

Gordon Srian How<1.rd Ma.rci<1 Lee Sl!Lith 
~ated: ~~---~-~-' 1996 Dated: ---------' 1996 

Ruby :S:roekar 
Oated: ---------' 1996 

~iehard G- Sa=ient 
021ted2 ---------' 1996 

St'l'TLEMENT AGR?:EMENT - 7 
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Karen L. Anderson 
Dated• 

:Sr ling G. Omlid 
l>a'l:.ed: ------~· 1996 

Ellis M. ~acklef f 
Dated: 

APPROVED As TO FORM: 

CU.BAVES SWEARINGEN t.USBN PO'!n:& 
SCOTT "- SMI'l'H 

~rederick A. Batson 
Of Attorneys for ila.intiffs 

STATE OF Ol'ltGCN 

:Sy: 
Langdon ~sh, Director, 

Aaron u. Jones 

Dated: ---------' 1996 

Lloyd t . . Omlid 
Dated: 

_/~-

I 

• 

Denise G. Fjordbeck 
Attorney for State De!endant.i> 

oepartl!!ent of Environmental Quali~y. 

li!IO; 
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THEODORE R. KULONGOSKI 
:\rT~'~Nl·"Y ~;r.~1'.Kr\I 

DEPARTMENT Of JUSTICE 

William van Vactor 
Coilnty Administrator 
Lane County Courthouse 
125 East Eighth Street 
Eugene, OR 97401 

TRtAL DlVISlON 
1 lb2 Court Sh"t"n NE 

fustie'1 Building 
Sal!.!m, 0f'Cl;C11'\ l/"13 \0 

Tidephcnei {503) 378--631~ 
FAX' (5031 )713-.1%1! 

roe>. (SO-'l :17!!-5938 

July 24, 199G 

Re: Clear Lake Watershed Protection Zone 

Dear Bill: 

THOMAS A. BAL\.1ER 
DF.I"l!TY .i.ntm:-.;~· <;\}IEKAL 

During the course of settlement negotiations in the Merz v. 
E~ceta Water District litigation, the Department of Bnviro:cmental 
Quality has achieved substantial agreement with Dale :Riddle, 
atto=ey for the plaintiffs, regarding the protective measures 
needed for the Clear Lake Watershed. We understand that there are 
many provisions in the regulations which deal with issues which are 
related only tangentially to environmental protection, such as fire 
suppression and measures designed to achieve political consensus; 
however, :Mx.". Riddle and I felt that it might be helpful to you and 
your staff to know the position of the parties to the litigation as 
you prepare to take the watershed regulations before the County 
Commiss:!.on. 

DEQ and plaintiffs agree that tne following concepts are 
appropriate for the protection of the Watershed. Most of these 
concepts are contained in the final draft of the Clear Lake 
Watershed Protection Zone (11·9-94) and the items below generally 
refer to such provisions: 

1. Farming should be restricted to areas more than 300 feet 
above ordinary high water. 

2. Fill or extraction in freshwater lakes and marshes should 
be prohibited outright. 

3. Development should generally be prohibited within 100 feet 
of ordinary high water. 

4. Drainfields should be located a minimum of 100 feet from 
ordinary high wacer. 



' 

S. Each lot on Collard Lake should be required to hook up to 
a comnunity sewer system when it becomes available. 

6. Provisions regarding the sllbm.ission of plot plans should 
be retained, including those provisions regarding submissions by a 
licensed engineer or architect. 

7. The provisions regarding percentage of impervious surfaces 
and coverage should be replaced with a provision which requires 
that no run-off from impervious surfaces leave the site. I have 
drafted proposed language, which is enclosed ror your review. This 
would accomplish the environmental aims of the ordinances and give 
property owners greater flexibility. 

8. Buildings on compressible dunes should be required to have 
engineered foundations. 

9. Site investigation reports should be required as generally 
set forth in the proposed ordinances. 

io. !,and division provisions need to be promulgated 
consistent with the new standards set forth in its 3661 1 allowing 
20 acre parcels are no longer appropriate. It is also appropriate 
to add a provision that land divisions will not be a basis for 
siting· additional dwellings, or serve as ·a justification for re
zoning or redesignation of the parcel consistent with SB 683. 

l.l. The Watershed Vegetation Regulations appear to be 
appropriate and should be adopted as proposed. 

l.2. It appears that the proposed Forestry provisions are 
preempted by the Forest Practices Act. DEQ will likely request 
that the Oregon Department of Forestry consider the possible 
impacts of ash in developing smoke management pl'111S for the area. 

13. The provisions on use of herbicides and.pesticides appear 
to be preempted by ORS 634.009, adopted by the 1995 Legislature. 

14. Boating regulations should be adopted as proposed, with 
the exception or the provisions regarding approval of only existing 
launch locations . 

. 15. Construction and erosion control regulations should be 
adopted generally as proposed, with the exception of the provision 
requiring on-site retention ponds or drywalls. The provision 
requiring that no off-site run-off occur addresses this concern • 

• 
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Mr. Riddle, on behalf of the plaintiffs, and representatives 
of the Department of Environmental Quality intend to appear before 
the"County Commission to voice their support for these protective 
regulations. The State regards these protections as essential to 
the long·termviability of Clear Lake as a source of water for the 
Florence area. We intend to provide whatever assistance we can to 
you and your staff in accomplishing our mutual goals of water 
quality protection. 

If you have any questions or concerns, please don't hesitate 
to call me. 

JTT21CFO/dgf 
Enclosure 

li:l~ 
enise G. Fjordbeck ~ 

Assistant Attorney General 
ommercial ~ Environmental 

Litigation Unit 

cc: Dave Williams, county Counsel 
Dale Riddle, At:.torney at:. Law 
Barbara Burton, DEQ 
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J:N' Tlm wo;n;p s~s DISTlU~ COtm:t' 

FOR ~ llJ:ST!UCT <?F OlWGON 

.ROBXR'l' L. MERZ and SRTR!<RY K. 
MERZ, hllsl.iiuld and wife; 
vmcmrr H. HOWARD, :JR.; GOlWO?l' 
EmlAN E:Ow.MD; .BARCIA LEE SMI:TH; 
Riewuto G. SARGENT; :w.mY· 
:Blf,OEKD.J ~ L. ~ON'; 
AARON 'O'. JONES; ERLING~. OMI.nl; 
LLOYD F. OKI.ID, and ELLI.i; L. 
l'Q>.CKLEFF' 

Pl.ainti!!'s, 

v •. 

HECETA ii'.A1'l!!R DlSl'lUC'r, an 
Oregon :municipal eo:irporation; 
STA'l':t: C1' OP.;;;GON, by and th::~ 
i~s :EnvirQJllllental ~lity 
COl!llllission; F.RED RANSON, 
WILLIAM yomm and LAltGDON MARSlt 
in their Official capacities as 
dl.J::e.~rs Of the Dep~ent of. 
:ii:nvi:c-~Anta1 QUality; WJ::c.L:UM 
P. RD'l'CfiISOl!l, JR., DR., ElmY lf. 
CAS'l'U:, WiloLDIM W. 'lmSS!NGD, 
BENll.Y c' . LQll1':lfl!Eli I CAROL ~. 
WHIPPLE, TONY VAN·VLl:liT, and 
~INl)AVCM•HJN in their ot:ticial 
O<L~cities as COllllllissionars of 
th$ ltnviroii:mantal. i;zua.11 ty · 
C:CilllD.ission; li!.l'CflllRD :NJ:CHOI..$ 1 
J!JPll~ :Btlll!rOll, LYDIA TAYLOR, 
~ c:AR.Y MESSER. in their 
official capacities at the 
Departmab.t of l!nvirmunruttal 
Quality;· WILLUM B. FINLEY; 
IJUU<.1 S"rQmu.AD; ~ 1'0liING; 
BO!. SLEEPER; STEVE OLI.ENYl{I 
al'ld Jil'. CSAEI. Ja:U'D!G I 
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co:inn:N, Magistrate JUdge: 

This 1awsuit e=nate.s tt~ lllorator.i.UJDS on devel.opment in the 

Cl.ear Lilka Wa.~ea.. l"laitttif:fs arQ lc;rt owners and parcel ~= in 

the Wa~ed, , al'ld Aealt damages re.latQd. to .. the. :Loss. 'of t:he. w:;e. Q1! 

thilir. pr~ ~UIS' ~e parlod that.~ bans. on.de~lopmen;t:,ha~ . . . . ' . 
been in .rt~. PlUntif.f:s: and c!Qf'ani:fants have ·each. tiled :motions for 

'l'h1i! court. rules as follows u to the lllotions 

preae.nted by pla.11'\tif~s and dil=dant State ot' orcu;on; 

1) 1'be ltllViromtlental QW!.lity commission (.EQC) is • c:omiziissio:n. 

appointed by the Gove:rnQr Of the. State of oreqan. 't:O &3tab.l.il!h.polieie:a 

for 'ale O\'lparblent or Envircn:meltta.l Quality · (DEQ) • It has the 

&!J.thorit:y to ~late vater quality and issues ~;.~ on-sit:a waste 

disposal within tile :boundaries of. ~'fandant J1$Ceta Water District, and. 
. . 

has 11.dopte.d re.c;ul.aticms requlatiht; wate.l:'-quality and on-site· Wa.ste .. 

disposal regarding' the Cleu Lake Watershed. 

2) On April 7, 19B3, EQC cstablilShee a. mc:catorium [OAR 340-7l.-

4!!i.O (6) (fl.~'. Ol:' the "l.983 EQc Moratorium"J on the issuance of sewaqe 

c~ion :installation J?Brllits !=>X' ap);U:O'll'ed site evaluation rep.ort:i 

tor all pJ:"Opartiea within the Watershed f= the purpose of protecting 

tll$ water quality of Clear LaJi;a. By ita tlln!S, the lnt>rat.Or!.1.Il!t expired 

on July 1, 1985. 

3) DEO continued to enforce t:ne :l.983 11Loratorium ilfter its 

QXpiration date. 

4) On Decelllher 14, 1990, EQC adapted an.ot:h.ex' :aioratoriUJll on Qn-

site s~a sys:tG!l!IS within the W'atershed, Which again, had the effeot 

ot' p:rohlb.itin!1 ct•velopieht within the watershed [OAR. 340-41-:no, or 

the •1990 ~· MOr&toriwn"J tor .an indet'inite P"'l:'iod. 

:Z - ORDm 
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5) The anfo:i;ce:mcn1; ot the "1963 EQC Moratorium" by D:EQ :between 

.:tu.ly 1 1 l-985 and D~c~ 14, _1990 was arbi~ary and capricious and, 

as su&, .a.. viol~ti_o:a of Jillaintiffs' due process J:ight.s, in that tha 

lROl:'atorium l:u1.d exph-ed on July 1, 19S5, :Plaintiffs ;u-e entitled to 

:llrav~il on their S 1983 claims pertaining to this issue. As 

plnintltfs .would ea::h hiive ~ entitlac1 to ~eptiOc perl!.its during this · 

~ pericid, DEQ is hereby ordered to iss~ the p1aintU!~ in thi:o 

action septic permits, providirlg their lota otbe%WiiaQ qualif:f for 

such. 

6) T~o "l.990 EQc: MoJ:a.tQ:rium" is a Villlid · exer,;::l:se o:f autho:i::l.tY 

•hy DQC, i~u~A~ ~6 tL.~ &"';lul~Llcn r=presents a temporary mcratorimti 

on development "Wllile ctfo:i;ts were to be made ta implelll.Ql'lt p~t 

protection for the quality cf water ct Clear Lake. Jl+t SQ!ll.a poiht, 

hoVQV1a, a J.engtb.y moratcril.llll er a :mo:ratoril.llll that is inde:finite in 

duration operates as a de facto tak!ttgs Of 1:1\(0 p:ropa:i::t.y affected, and 
. . 

such tQkings ~te .compemsaticn :C:or th<!! ovne.r:s of the: property 

Eiacause the EQC atl.d DEQ do not have 

eminent dnlaain pcwera, it is the rulinq of. this court that should the 

"1990 EQC Moratcrium" not ):le repealed as: o_f ()CtOl'.:><tt l.!i, l.51516, it &lial.l. 

:be in"'ICl.lid and ot ·no tar~ ~ •f"fec::t. '.!:Ile continued enforc:~~t of 

tb'l :mon.tori\Ull thereafter 'llill constitutG. a takings "by EQC and OEQ of 

all properties within th• Watershed affected thereby, fer which 

d.ama.qQ~ will hav~ ta be;\ paid. 

So Ol!DlmEt>. 

DATED this __ 1,,.b't __ c:!ay o:r .;ru.ly, ll!9fi_ 

3 - OROEil I \ l-\ . 
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t-.UG I 0 1992 

IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR LANE COUNTY 

VINCENT H. HO~JARD, JR.; GORDON 
BRIAN HOWARD; MARCIA LEE SMITH; 
and AARON U. JONES, 

Plaintiffs, 

vs. 

HECETA WATER DISTRICT, an 
Oregon municipal corporation, 

Defendant. 

STATE OF OREGON l 
) ss. 

County of ) 

) Case No. 16-92-02234 
) 

) 

) 

) AFFIDAVIT OF RICHARD NICHOL~ 
l IN SUPPORT OF DEFENDANT'S 
l REPLY MEMORANDUM TO MOTION 
l FOR SUMMARY JUDGMENT 
) 

) 

) 

) 

) 

I, Richard J. Nichols, being first duly sworn say: 

I am the manager of the municipal projects section of DEQ. 

One.of my tasks in my last position with DEQ was to prepare a 

staff report and a draft Oregon Administrative Rule relating to 

Clear Lake watersh.ed. 

As part of that process, I developed a model to estimate 

phosphorus loadings within the watershed. That model is based 

18 upon an assumption that a septic tank 20 years of age will 

contribute 0.88 pounds of phosphorous loading per year into Clear 

20 Lake or Collard Lake. The model further assumes that a 40-year 

21 

23 

24 

25 

26 

D. lllONAUJ Qf."81!A 
c...,.1 Oflic. lox O 

Floot>l'IC•. 0r9QO" 97QI 
:~1 ;97-4286 
.:>Sa 17!i1310 

old septic tank will contribute 1.76 pounds of phosphorus per 

year to Clear Lake or Collard Lake. The model assumes that .,, 

10,000 square foot lot will contribute 0.11 pounds per year per 

residence in. storm water run-off into the waters of Collard Lake 

or Clear Lake. The model assumes that lots larger than 10,000 

square feet will contribute 0.28 pounds of phosphorous per year 

AFFIDAVIT OF RICHARD NICHOLS IN SUPPORT OF DEFENDANT'S REPLY 
MEMORANDUM TO MOTION FOR SUMMARY JUDGMENT 
Page 1 



1 in storm water run-oif into the waters of Clear Lake and Collard 

2 Lake. The model also assumes that phosphorous loads gener-ated ir 

3 the Collard Lake subdivisions will go into Collard Lake wher-<. 

4 0.48 of the load will be assimilated. The remaining 0.52 will 

S move on into Clear Lake. 

6 The model makes no allowance for distance of houses situatec 

7 from the edge of Clear Lake or Collard Lake. 

8 This model r-esults were used in preparing staff r-eport• 

9 submitted to the Department of Environmental Quality relating tc: 

10 the adoption of OAR 340-41-270. 

11 In 1985 ~ limnology study was conducted of Clear Lake anc 

12 Collard Lake by Lane County. In 1990, five year-s later, DEG 

13 collected and analyzed water samples from Collard Lake and Clear 

14 Lake. The DEQ tests did not indicate any increase in, phosphoru" 

15 levels in the two lakes 

16 

17 

18 

19 

20 

21 

23 

25 

26 

D. JlONAl.D QIJlllllJI 
Jlloe1 Offlctl 1M O 

lflot~ Or9QOI\ 17'311 
1'°31 lt7.uta 
OSll 17~1310 

SUBSCRIBED AND 
1992. 

SWORN TO 

NOTARY PUBLIC OR OREGON 
MY Commission Expires: 3 /:i.r f't? 

I I ' 

AFFIDAVIT OF RICHARD NICHOLS IN SUPPORT OF DEFENDANT'S REPLY 
MEMORANDUM TO MOTION FOR SUMMARY JUDGMENT 
Page 2 



Although the Department believes its proposed rules are 
technically appropriate and have been legally processed, 
anyone may petition the courts to review whatever action the 
Commission takes on them. 

ISSUE: Rule amendments are only for the purpose of appeasing 
large property owners around Clear Lake. 

Deparblent's Response: The proposed ~las as revised should 
provide direction to Lane county to develop a lake watershed 
:management plan. The Department believes this is a fir?t 
step toward resolving the development issues in the ·~ 
watershed. Whether or not the large property owners. around 
Clear Lake are or will be appeased will depend upon the plan 
provided by Lane ~ounty. 

ISSUE: One person stated that the proposed lake loadings are too 
low and could.be higher and still protect the lake. This person 
recommended that the Clear Lake loading be set at 330 I/year, 
with half of the additional allowed load (3~0-218) be given to 
new development. · · · 

Department's Response: A higher loading for Clear Lake. may 
still maintain the lake in an oligitrophic state (little 
nourished). Oligitrophic lakes are very clear. The amount 
of aquatic growth in a lake is proportional to the amount of 
phosphorus in the lake water. An increase in phosphorus 
will increase aquatic growth. At this time, the Department 
has no social or economic justification pursuant:to .OAR 340-
41-026 to justify any increase in pollutant levels in the 
lake and a corresponding, even if insignificant, reduction 
1? water quality. 

ISSUE: Phosphorus cannot travel through the ground for distances 
greater than 500 feet. . . 

'· 

Department's Response: The 500 feet hypothesis has not been 
verified in ~y scientific journal provided to the 
Department. The Department recognizes that soil can 
effectively attenuate phosphorus levels. However, 
relatively small amounts Of phosphorus Will cause 
significant growth of algae in Clear Lake. Such growths 
could significantly increase the cost to He!=eta water 
District for providing water to its customers. Therefore, 
the Department does not believe it is appropriate to assume 
that a 500 foot set-back will totally eliminate the 
discharge of phosphorus into the lake from a drainfield. 

MW\WC7461 -(11/26/90) - 8 -
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United States 
Environmental Protection 
Agency · 

&EPA 

Reply To 
Attn Of: WD-139 

Region 10 
1200 Sixth Avenue 
Seattle WA 96101 

MAR 1G1992 

Lydia R. Taylor, Administrator 
water Quality Division 
Oregon Department of Environmental Quality 
811 SW sixth Avenue 
Portland, Oregon 97204-1390 

Alaska 
Idaho 
Oregon 
Washington 

Re: Approval of Total Maximum Daily Loads (TMDL) 

Dear Ms. Taylor: 

I am pleased to approve the following TMDLs and associated 
wasteload and load allocations submitted by your Department on 
August 12, 1991: 

• Yamhill River basin - total phosphorus 

Phosphorus levels·have been e~tablished to limit algal 
growth, achieve the state action levels for nuisance 
aquatic growth, and achieve the state standard for pH. 

• Bear Creek (RM o - 22.4) - biochemical oxygen demand, 
ammonia nitrogen, and total phosphorus 

Biochemical Oxygen Demand (BOD - 5-day), ammonia 
nitrogen, and total phosphorus levels have been 
established to achieve dissolved oxygen, pH, and 
ammonia toxicity standards. 

• Clear Lake near Florence - total phosphorus 

;Ph~s~hor~s. i~vels' hav·e :beefi·,:~stabiishe'a "tb:··1:i,:rnl·t: ~rg-a.1 ' · · ... . .. · ... ·.· 
~~- . . . . 

·We also note that you have submitted a preliminary TMDL for 
the Pudding River and a draft TMDL for the Columbia Slough. 
Following public review of these actions, incorporation of these 
TMDLs into the state's Water Quality Management Plan, and 
submittal of the completed TMDLs, the Environmental Protection 
Agency will formally begin the review process. 

APR. 0 6 1992 
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To streamline the TMDL submittal process, we plan to work 
with the Department to develop guidance on what should be 
included in a TMDL submittal package. Because the state's TMDL 
submittal constitutes the major part of the administrative record 
for our decision to approve or disapprove the TMDL, it is 
critical that the package be complete. The Department already 
provides most of the necessary documentation, and its innovative 
format for presenting the TMDL information is a model for other 
states. For Oregon, our main concern is providing uniformity in 
TMDL submittals. This will help us quickly identify areas-where 
additional information may be necessary, and will speed our . 
review process. We will be in contact with your staff to develop 
this guidance. 

cc: Neil Mullane, ODEQ 

... .. ..:· · .. 
• .. 

Sincerely, 

~·~ 
~ Charles E. Findley 
~/ Director, Water Division 

··. 
·,:'; t • •• 

,•• .... .. ... ; . . ,, . 
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August 12, 1991 

DEPARTMENT < 
ENVIRONMEN'c 

QUALITY 

Regional Administrator 
..... · .' .: .. : .u.s. Environmental. Pro~e.ction }\gency. .-,..; ....... :::. ,., ··· .. 
·' '"·" ..... "". Reg'ion'"10. . ·: :, " .. :" .< ;> - ... "· " . .,_ .. · · ': '.:; i':,,; .. · .. 
.. ": ....... 1200 Sixth Avenue. " . , . : 

seattie, WA 98101 

Re: TMDL Submittal Clear Lake 

In accordance with 40 CFR 130.7(d) and section 303(d) of the 
Clean Water Act (33 u.s.c. 1251 et. seq.), the Oregon 
Department of Environmental submits for your review and 
approval the TMDL and associated WLAs and LAs for Clear Lake 
as being established at a level necessary to meet .the 
applicable .water qual.i,ty standards· for wi.th consideration of · 
seasonal·· variation and a margin .bf .safety. The TMDLs es'tablish 
levels for phosphorus to limit algal growth. 

This .'.!'MDL w:a.s given public review (August .1.,. 1990:). and., . . 
' . incoq)orateid by'th~ State'\ii· Erivi'r'ohmental Quality Coirunissdbn 

'into the states ·water Quality Management Plan. We are 
attaching a copy of the staff reports which identify the 
process for distributing preliminary allocations and 
implementing the TMDL. 

As you .are aware the Department has adopted a phased process 
for implementing the TMDLs and reviewing associated allocations 
and management strategies. We are glad to see that the EPA 
guidance for Water Quality Based decisions (April 1991) 
contains a similar phased approach and feedback loops as used 
in Oregon. We are currently are undertaking the review 
process. 

Sincerely, 

Jlu1£~ ~/UJ-A, 
{f~a R. Taylor I ' 
Administrator 
Water Quality Division 

· · LRT:RB:crw 
SA\WC8\WC8818 

. .~ . ; 
~ 

.. :··~ .. : 

811 SW Sixth Avenue 
Portland, OR 97204- 'J'. 
(503) 229-5696 

DEQ-1 
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TOTAL KAXIlffiK DAILY WAD 

WATER QUALITY MANAGEMENT PI.AN COMPONENT 
_ De_11artnient of Environmental Qu;l.lity 

an sautnwest sixth Avenue Portlail:i, OR 97204 
. Telei;:hone: (503$ 229-5696 
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WATER :ooDY SEGIDn': REXE:VItG SYSTEM ~CE: 

Clear Lake near Florence Basin: Mid Coast 
Subbasin: 
County: Iane 

SP1!X:!IAL WATER QJALTIY VMDE 
'IO BE HOW "'EJ I~ 

High clarity 

. 'lliDI,.. PARl\MEl'ER; 

Source Allocation 
Ntllnber Type 

001 IA 
002 . IA 
003 WI.A 
004 IA 

OAR 340-41-270 
OAR ·340-41-006 

Source r:escription 

Collard I.ake 
Clear Lake . 
Clear lake Point SotirceS 
Deparbnent Resel:Ve Allocation arrl Backgrourxl. 

Until this 'IMDL is nx:xilfiedl point source pennits will be issued only if they 
include l:illlits canplyin:J with the established waste loads. Nonpoint sources will 
be addressed through specific plans ClWro'led by the Deparbnent p.n:suant to the 
recpireirents of OAR 340-41-270. All requirements, l:illlitations, arrl corilitions 
are set forth in the attached sd1edules as follONS: · 

Schedule A - Pollutant Discharge L:imits not to be Exceeded. ~ • 
,, ............. , . . 'to . _ __, ...... ;_ '[);,,.,,,;._,,,._~ 
.,,...~e $-,. Miniim.nn Mont rin;i """"' Repo ... ~.,, •-'i....U.=·~·~· •. · · 
Schedule c - Cmpliance Corxlitions arrl Schedules ••••••••••••• 
Schedule D - Special Corxlitions •..••••••••.••••.•.••••••••••. 

1@E 
2 

' 4 
4 
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S11FJlllE A 

Pollutant Discharge limits not to be Exceede::l 

],. Pollutant Discrarge Limitations not to be Exceeded After 'IMDL Issuance 
(Limits based on exist:in;:J con:litions prior to impleirerrt:ation of any further 
CCIItrols) • 

·.';ii:_.;:·',.··'; .. :·;·,·:·.; .. :-~:,)_',<...:->· :_-;~·ifi"tj'~:i~~tf{··.<·::':~.·.:;::-:_.:' · .. : :.!:." ";.: .: . :": ·.· 

(poun:ls per year) .. 

Source Number Limitations 

001 Collard Lake J23 

002 Clear Lake 241 

003 Clear Lake Point Sources o.o 

004 Depa.rtJnent Reserve All=ation,/Backgroun;l 192 
(For Clear :J:akel · 

a. 'lhe load all=ation for Collard Lake is based upon a total J;hosI:ilorus 
concentration of 14.4 ug/l in the epilimnion an:l a Gilliom Sensitivity 
factor of 0.37 [2.205 x 14.4/0.37 = 86] an:l addiiq to this the anticipate::l 
future loadin; fran the existing on-site sewage disposal systems [86 + 
(0.88 x 42) = J23]. 'Ihis is base'! upon 42 existing houses in the Collard 
Lake sul:xlivisions, 0.88#/yr. of additional J;hosI:ilorus to be discharge:i by 
these systems, an:l that the Collard Lake suJ:xiivisions are the only source of 
IiJ,OSJ;horus into Collard Lake. 

b.. 'lhe load lilnitation .for Clear Lake is based upon .a total IiJ.OSFhorus 
corx::entration of 7 .8 ug/l in the lake's epilimnion an:l a sen.5itivity factor 

· of·0.079 [2.205 x 7.8/0.079 = 218] an:l addiiq to this the anticipate::l 
future loadin; fran the existing on-site sewage disposal systems in the 
Collard Lake sul:xiivisions an:l else where in the watershed [218 + (0.52 X 42 
X 0.88) + (4 X 0.88) = 241. 'Ihis is based on the assunp:ions in a. above 
a:rxi fair existing houses elsewhere in the watershed eadJ. to add 0.88 #/yr. 

· of J;hosI:ilorus. 

c. I:epart:m:nt Reserve an:l Backgrounj total J:iiosI:horus is based upon subtracting 
the calculate::l loadinqs on Clear Iake frail existing developrrent frail 218. 3 
poun:ls per year. 

'lhe calculate:i load for Clear Lake is based addiiq the contribution from the 
existing Collard Lake develcpnent m.lltiplied by 0.52 (Collard to Clear Lake 
factor) to that co11LdJ:uted by 4 -existing houses located in the·watershed, · 
b.It outside the suJ:xii visions. Ea.di of the 4 existing houses is assuired to 
contrib.Ite 0.88 pcurds per year of total J:iiosI:horus frail on-site sewage 
cl.isp:lSal systems am 0.28 poun:ls per year frail stonn ruooff. 'lhe stonn 
ruooff cx:rnponenL assumes one acre of develcped lan:l associate::l with each 
house outside the sul:xiivisions am areal loadinq rate of 30 
kilograms/klll2 /year for this residential developrrent. 



'!MDL Number: 
Page 3 of 5 Pages 

'Ille calculated load frcm Collard Lake due to developnent is baSErl on the ·. 
assr!!llption of 42 haises each o::intr:ibut:in;J 0.88 poorrls per year of total 
~ into Collard Lake frc:m on-site sewage a;srosa1 systems and 0.11 
poorrls per year beizl3' contril::uta:l into the lake as a result of stonn runoff 
frc:m residential developnent in the subdivisions. 'Ille runoff. loadirq 
ass1I1res 1/4 acre developnent and a 50 kilogramsfkm2 /Year areal loadin:J rate. 

' . 
•• • •• _· ... ·"'., ·.-. • •• : :' ...... • : •• --<: • ... '. • • • ; • 

~ ' .. .. . . 

Minill1Uin Monitorlm ~ Reporting Requ;i.remmts 
(unless otherwise clH?roved in writirq by the Ilepartn=nt) 

Ambient Monitorin:r. A lake water quality monitorin;J program shall be operated to 
evaluate the effectiveness of the '!MDL and to guide developnent of any additional 
control strategies. 'Ille ambient m:mitoring program shall consist of two water 
saI!lple collections on two separate elates at least a =th apart. 'Ille saI!lple 
collections shall occur between May 1 and September 30 and :in:::lude a mini= of 6 
water saI!lples collected within the epililllnion of Clear Lake. 'Ille sanples shall 
be analyzed for {ii, total :i;::ilosI:ilo:rus, dissolved ortho phosftlo:rus, chlorophyll _s, 
NO:!:+ N0:3-nit:rogen, temperature, and tumidity. 

SHE'Jl.llE C 

Compliance Corx:litions and Schedules 

None 

SI lifl I l!E D 

Special Corx:litions 

l. unless otherwise ~ed by the Omnission, the total phosftlo:rus maximum 
annual loadin;J for the Clear Lake watershed shall be deemed exceeded if the 
l!fflian concentration of total phosphorus frm sanples collected in the 
epililllnion between May l and sept.ember 30 exceed 9 micrograms per liter 
duri.n; two consecutive years. [ (24l#/year/2.205#fkg) X 0.079 = 8.6 roun:ls 
up to 9] . 

2. I.ane a:mrt:y or any other jurisdiction shall not issue pennits allowing 
connection of re,; developnent in the Clear Lake watershed to a sewerage 
facility and the ~ or its contract agent shall not issue on-site 
sewage system construction installation pennits or favorable site evaluation 
reports f= on-site sewage systems within the Clear Lake .watershed until a 

· plan is sul:mit:tecl to an::l. approved by the oepartmerit ··Sllowln:J hcM total 
phcspho:rus loadin;Js limitations required by OAR 340-41-270 will be achieved 
and maintained. 'Ille plan shall :in:::lude, but not be limited to, the 
following: 
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Projected~ loadin;Js for ex:i.st.in;J clevelq:m=nt an:i future 
planned clevelq:ment within the Clear Lake watershed. Technical bases 
for the projections shall be cited. 'llie plan shall i.Iclude ~rus 
loadin;Js frcm st= runoff dJJrin; an:i after =istruction, an-site 
se;iage di SfOS"] systems an:i other m:magement activities in the 
watershe:i i.Iclu:lin;J I l:.ut oot; li.Jnited to I forest ha:rvest.in:J • . . . . :. 

... ..;. .. •'•. :~. ~ .. · .. ·= . · .. ·' ·~~.' ·.::· · .. -~·.:··. :. ·; :··. :,;_·~~· ;.~~· : .. :.·:·· ·. . ~ ... ~: ... .:-,,. ,-:: ... : . .. ,; .. :· :.: ~ ::: .... >.. -·~ ;, ...... ;~ .. ::/ .. : ;. ;, ... ~; ::· .,;. · .. ·::~ :· ~ ·.~· .:.:- ;~/·· -,: ;. .:- .:..:.-:. '.;::;l ~: ;.- •. ··.: '>: _; ~· :.'. i '• . 

·; · · ·· ·b. · AdCpted ordfu:irX:es as· ne(:essai::y to carrj ·ti.It· the provisii:ins of the · · · · · · · 

; .. · 

p~~'. .. · . . 

c. Agreements, a:ll!Ltacts an:i other infonnation as neeied to show how an:i 
what entity will effectively implem=nt each provision of the plan. 

3. 'Ille plan required by coniltion 2 of this Schedule shall ad::lress ne:essary 
mnltols to reduce :i;hosfiiorus loadin;Js into Collard Iake to levels less than 
60# per year. 'Ille I:lepartE=nt may awrove a plan with annual loadin;Js 
greater than 60 # per year l:.ut only if the plan de!OClnstrates that conltols 
necessai::y to achieve less than 60 # per year are unreasonable an:i overly 
burdensane • 

. 4.. I:C too. plan~ by·coniltion 2 tw {Cs~ that Clear I.ake.an:J/or Collard 
Lake loadin3° limits be in::reased fran levels established in Schedule A of 
this dconrent, the plan shall .i=lude the social an:i emn:znic justification 
for such :in::reases as required by Ore;Jon Administrative Rule (OAR} 340-41-
026. 'Ille justification shall show the costs of achievin; the load.in;J. 
limits established in Schedule A as well as the emncmic an:i social benefits 
of increasin;J the loads. 'Ille Cmmission shall not approve any plan that 
will not achieve a lake load.in;J limit for Collard Lake of 140 # or less of 
~rus per year .1 'Ille Commission shall not awrove any plan that will 
not achieve a lake loading limit for Clear Lake of 251 # or less of 
~rus per year. 2 . · · · 

5. No construction of a sewerage facility to serve the Clear Lake watershed or 
a portion thereof shall begin until or 1.mless: 

1 'Ibe-140 # per year ~rus loadin3° limitation for Collard Lake was chosen 
on the basis of mainta.inin:J Collard Lake ·in a ~c state. 'Ille 
Department believes that 60 #/yr. are ne:essary to reach oligultq:hy an:i 149 
#/yr. woold cause eutrophy. Iredi03" levels between 60#/yr. an:i 149 #/yr. 
will keep Collard Lake in a mesotrq;nic state. To provide a safety factor, 
the Department believes it pnxlent to allow only 90% of the difference in 
annual loadin3° between oliguLtq:hy an:i eutrq:hy. [ 0.9 X (149 - 60) + 60 =· 
140] 

. 2 Acx::ordi.n;J to Gillian's equations,· a lake loading of 251 poorns pex' year ·· 
~d create a 9 ug/l ~rus concentration in Clear Lake. 'Ille bourrlary 
between oliguLtq:hy an:i mesotrq:hy woold be 10 ug/l. 'Ille figure of 9 ug/l 
was chosen to provide a 10% safety factor to assure that the ba.mJaJ:y of 
oligoltq:hy is not reached. 
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(a) 'Ille facilities plan report an:i en;Pneerin:J plans an:i specifications,. 
have been approved in writin; by the Department, 

(b) It is constructed am operated by a im.micipality with a~rity for the 
operation am maintenan::e Of se,.,>erage facilities. . . 

(c) Before construction starts, the mmicipality shall de=nstrate that it 
has a reliable sa.irce of fUn:lin; to assure pi:ope.r constru:;:t.ion, 
operation, ~, am replacsnent of :sewerage mutrol facilities. 

6. :No ~ite. sewage sySt.em Con?trUction ~ation ~ts, favorable site.·•. 
evaluation reports, or sanitacy sewer connection pemits shall J:e issued .• 
until the plan required in SChedule B of this doonrent for ioonitorin; the 
water quality of Clear lake is submitted to am approved by the Department. 
'Ille plan shall in::lude co11Lracts or m=norarrlums of agreement that assure 
that the ioonitorin3' will J:e con:'lllcted in perpetuity. 

7. Unless it is dem::m.strated that stoDmYater runoff treatment am control 
systens are not necessary to met the total maxilllum annual loadin;J limits 
for J,Xi.osphorus, a:rr:t off-site or on-site control facilities for stoJ:molater 
quality control necessary to a:xnply with this total maxilllum annual load 
limits shall J:e un:ler the control of a ll1lll1icipality. 

MW\WC7462 
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Environmental Quality Commission 
811 SW SIXTH AVENUE. PORTLAND. OR 97204 PHONE (503) 229-5696 

II REQUEST FOR EQC ACTION 
11 

Meeting Date:~~D~e~c~e~mb""'-'e=r"--1~4"-'-'--"'1~9~9~0~~ 
Agenda Item: K 

Division: Water Quality 
Section: Surface Water 

SUBJECT: 

Clear Lake (near Florence) : Adoption of Proposed Rules 
·Modifying OAR 340-41-270 Special Policies and Guidelines for 
the Mid Coast Basin. 

PURPOSE: 

The rules, if adopted, would establish new loading 
limitations and other requirements for protecting water 

·quality in Clear and Collard Lakes near Florence, Oregon. 

ACTION REQUESTED: 

Work Session Discussion . 
General Program Background 
Potential Strategy, Policy, or Rules 

~- Agenda Item ~- for Current Meeting 
~- Other: (specify) 

Authorize Rulemaking Hearing 
.JL Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact Statement 
Public Notice 
Other: 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

. · .. :.:.;. 

Attachment _A_ 
Attachment 
Attachment 
Attachment 
Attachment 

Attachment 
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Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIP'I'ION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

The commission is requested to adopt new rules for protecting 
water quality in Clear and Collard Lakes. The proposed new 
rules would establish a revised annual loading limitation for 
Clear Lake and establish a limitation for Collard Lake· (which 
flows into Clear Lake). They would also prohibit new on
site sewage disposal systems and connections to other 
sewerage facilities in the Clear Lake watershed until Lane 
County develops a lake watershed management plan consistent 
with the lake loading limitations in the proposed rule. 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: Attachment 
Enactment Date: 

_x_ Statutory Authority: ORS 468.020.468.710,715 Attachment 

Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Other: 

Attachment 
Attachment 

Attachment 

Time Constraints: owners of undeveloped property owners 
within the watershed are anxious to have the rules modified 
because the current on-site sewage disposal system moratorium 
is limiting their ability to utilize their property. 

DEVELOPMENTAL BACKGROUND:· 

Advisory committee Report/Recommendation Attachment 
_x_ Hearing Officer's Report/Recommendations Attachment -1L 

(Attached only to each Commission member's copy of this 
report are a transcript of the verbal testimony and 
copies of written testimony received by the Department.) 

Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 

Attachment _ 

Attachment _ 

( 

-2L Other Related Reports/Rules/Statutes: 
(Rationale for Recommended Changes in 
·Proposed Rules) 

Attachment ~ ' 
'-· 
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December 14, 1990 
K 

~- Supplemental Background Information 
_A_ Map of Affected Area 

Attachment 
Attachment _lL 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Rules were adopted by the Commission in 1983 for the purpose 
of protecting Clear Lake as an unfiltered drinking water 
supply. At the time it was adopted, there was a concern 
about the impact on lake water quality caused by additional 
development within the existing subdivisions around Collard 
Lake and the potential for more subdivisions being created 
elsewhere in the Clear Lake watershed. 

Although federal requirements will probably require water 
supply filtration regardless of water quality, the Department 
believes it is prudent to prevent the discharges of nutrient 
into the lake in order to control algal growths that would 
cause turbidity and taste .and odor problems. Even a small 
increase in lake algae levels will require the water district 
to provide and operate more expensive filtration facilities. 

When the existing rule for Clear Lake was adopted, it was 
anticipated that the local planning jurisdiction (Lane 
County) would develop a management plan for the lake's 
watershed, consistent with the adopted lake loading limits in 
the rule •. A subsequent limnological study was done on the 
lake by the county which showed that the lake loading limits 

.should have been based on phosphorus instead of nitrate 
nitrogen. In addition, a planning study was done to 
determine the cost of installing conventional sewers for the 
Collard Lake subdivisions. The construction cost was 
estimated to be about $970,000 which was believed to be too 
expensive, and further efforts to sewer the subdivision were 
dropped. Because of these reasons and because Lane County 
may not have had the necessary expertise, the lake loading 
limit has never been translated into a lake watershed 
management plan. 

The existing rules have prevented people from developing 
their properties within the watershed. Although some of the 
development problems could have been relieved by the 
construction of a sewerage facility, one has not .been built. 
At least some of the existing homeowners in the watershed are 
content with no sewers and are not very interested in helping 
to pay for a sewer that will only increase development within 
the watershed. People who own larger properties in the 
watershed would probably have difficulty accessing a sewer if 
one were constructed, however. · 
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PROGRAM CONSIDERATIONS: 

Oregon Revised Statute (ORS 468.715) declares it to be the 
public policy of the state to protect, maintain and improve 
the quality of the waters of the state for public water 
supplies. This statute also declares it to be public policy 
to provide for the prevention, abatement and control of new 
or existing water pollution. Oregon Administrative Rule 
(OAR) 340-41-026 states that existing high quality waters 
which exceed those levels necessary to support propagation of 
fish, shellfish, and wildlife and recreation in and on the 
water shall be maintained and protected unless the 
Environmental Quality Commission chooses to lower water 
quality for necessary and justifiable economic or social 
development. 

(Note: Oligotrophic lakes have low algal productivity and are 
highly suitable for all uses. Mesotrophic lakes have 
moderate algal growth, but are generally compatible with 
recreational uses. Eutrophic lakes have high algal 
production and the suitability for most recreation uses is 
impaired). 

Clear Lake currently is considered in an oligotrophic lake 
which means that its waters are very clear and contain very 
little nutrients to support biological growth. As their 
septic tank systems age, existing houses in the watershed 
will probably cause some increased phosphorus loadings into 
Clear Lake. The Department predicts that Clear Lake will 
remain oligotrophic, however. Increased development would 
increase phosphorus loads into Clear Lake and, without 
controls, could cause Clear Lake to .become mesotrophic or 
even eutrophic depending on the quantity of phosphorus that 
results. 

Collard Lake contains higher concentrations of phosphorus and 
is mesotrophic. The Department believes Collard Lake is 
mesotrophic because of the phophorus loadings from the on-
si te sewage systems in the subdivisions surrounding Collard 
Lake. If the existing houses in these subdivisions were to 
remain on on-si~e systems, the Department believes phosphorus 
levels in Collard Lake will increase. The Department 
believes that the effectiveness of on-site sewage disposal 
systems serving present development wilf decrease as.they 
age. The increased phosphorus levels should not cause 
Collard Lake to move from mesotrophy to eutrophy, however. 
Increased development around Collard Lake, without controls, 
could cause t~e lake to become eutrophic. 
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Do not adopt modify existing rules which now prohibit new on
site sewage disposal systems and that specify an annual 
nitrate-nitrogen lake loading limitation. 

2. Modify the existing rules to specify an annual lake loading 
limitations for Clear and Collard Lakes based on phosphorus. 
The limitations would be set at levels projected to 
eventually occur as a result of existing development only. 

3. · Modify the existing rules to allow·a very limited increase in 
phosphorus levels in Clear Lake and a limited number of new 
on-site sewage disposal systems.· This alternative would 
allow some limited, new development . 

. 4. 
. ,. , 

Modify the existing rules to require that sewage .from the 
Collard Lake subdivisions within the.Clear Lake be collected, 
treated and disposed of outside the watershed. Phosphorus 
reductions would be placed in the Department's reserve and 
not allocated to new development. 

s, Modify the rules so that they: 

a. Have a loading limitation for total phosphorus for Clear 
Lake based on phosphorus levels projected to occur as a 

.result of existing development; · 
b. Include a phosphorus loading limitation for Collard Lake 

based on phosphorus levels projected to occur as a 
result of existing development; 

c. Require a plan for managing the lake watershed before 
any connections are made to sewers and before any new 
on-site sewage disposal systems are installed. The plan 
would assure that allowed land uses in the watershed are 
consistent with proposed lake loading limitations. The 
plan also must address lake loading limitations that 
would be necessary to improve Collard Lake to an 
oligotrophic state. The Department could not approve a 
plan with lake loading limits less than that necessary 
to bring Collard Lake to oligotrophic state unless it 
found the plan to be unreasonable arid overly 
burdensome. 

d. No increases in phosphorus loadings would be allowed 
unless approved by the Commission pursuant to OAR 340-
41-026 which requires social and economic justification. 
The proposed rule also establishes.upper limits for 
phosphorus loadings for Clear and Collard Lakes above 
which the Commission could not allow. 
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DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends alternative five for the following 
reasons: 

. l. Clear Lake has been determined to be phosphorus limited 
not nitrogen limited. The Department believes 
phosphorus is a much better parameter for controlling 
algal growth because limiting nitrogen, in itself, may 
not limit algal growth. Most nitrogen contamination 
caused by human development, however, also has 
associated total phosphorus. Consequently, the 
restrictions on development that is caused by the 
nitrate-nitrogen limitation would probably also 
effectively limit phosphorus contamination. The current 
nitrate-nitrogen limitation is very much more 
restrictive than the proposed phosphorus limit at least 
as it relates to the use of on-site sewage disposal 
systems. · 

2. A phosphorus loading limit should be established so that 
Collard Lake is assured of remaining in a mesotrophic 
state. 

3. The Department recognizes that the proposed lake loading 
limitations for Clear and Collard Lake and the on-site 
sewage disposal moratorium will continue to severely 
restrict the ability of. property owners to develop their 
properties. In order to protect the high quality water 
in these lakes, however, the limitations should not be 
increased and the moratorium should not be lifted until 
a watershed management plan has been developed and 
approved that adequately controls phosphorus loadings 
into the lakes. The Department also believes that the 
plan should, at least, consider what controls would be 
necessary to bring Collard Lake back to an oligotrophic 
state. If such controls are found unreasonable, · 
however, the Department would be abl.e to approve a 
watershed plan with higher loadings that still maintains 
Collard Lake in a mesotrophic state. 

4. The Department does believe that some very limited 
increases in phosphorus levels in Clear Lake could be 
acceptable and still maintain the lake's high quality 
water. The Commission's rule (OAR 340-41-026), however, 
require that lowering of existing high quality water 
shall only be allowed if economically and socially 
justified. At this point, the Department has no --.._ 



) 

Meeting Date: December 14, 1990 
Agenda Item: K 
Page 7 

information from the local land use agency (Lane County) 
that would provide such justification. The Department 
believes it is appropriate to establish maximum lake 
loading limits above which the Commission would not 
consider. The proposed lake loading limits proposed as 
upper limits would provide a 10% safety factor and would 
assure that Clear Lake remains oligotrophic and Collard 
Lake remains mesotrophic. 

·CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: . 

The proposed rule is consistent with the agency and 
legislative policy of preventing pollution. The proposed 
rule establishes lake loading limits for the protection of 
water quality, but the burden of developing the lake 
management plan (i.e. land use) to be consistent with the 
loading limitations, remains with local government. 

ISSUES FOR COMMISSION TO RESOLVE: 

1, ··Should the proposed rule establish loading limitations for 
Clear and Collard Lake based upon projected future loadings 
from existing development? 

2. Should the on-site sewage disposal system construction 
moratorium be maintained until a watershed management plan is 
developed and approved by the Commission? 

3. Should the watershed plan need to consider alternatives to 
reduce loadings to Collard Lake that could allow the lake to 
return to an oligotrophic state? 

4. Should the proposed rule establish upper loading limitations 
using a 10% safety factor that assure Clear Lake of remaining 
oligotrophic and Collard Lake of remaining mesotrophic? 



, 
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Meeting Date: 
Agenda Item: 
Page 8 

December 14, 1990 
K 

INTENPED FOLLQWUP ACTIONS: 

The Department plans to provide technical assistance as 
resources allow to help Lane county prepare and submit an 
approvable watershed management plan. If the watershed 
management plan submitted by the County requests a lake 
loading increase, the Department will return to the 
ColD!Ilission with a request to modify the rules. If the 
Department does not believe a load increase is justified, it 
will recolD!Ilend that the ColD!Ilission not authorize rule-making 
to allow such an increase. 

(Nichols: crw) 
(MW\WC7463) 
(l.1/26/90) 

Approved: ~ < A /J ff,. · 
Section: ~#Jl/J~·. /~·. r~ *k . . Division: ~ "(!;: J=-7'LJ-v 
Director: . M UA..v--

Report Prepared By: Dick Nichols 

Phone: 229-5323 

Date Prepared: November 28, 1990 



OREGON ADMINISTRATIVE RULES 
340-41-270 

NOTE: 

Attachment A 

The underlined portions of text represent proposed 
additions made to the rules. 

The fbFaeketedJ portions of text represent proposed 
deletions made to the rules. 

The portions of the text which are underlined and f bFaeketedJ 
in bold italics are additions and deletions to the draft rules made' 

in response to public comment, 

SPECIAL POLICIES AND GUIDELINES 

340-41-270 

In order to preserve the existing high quality water in Clear Lake north of 
Florence for use as afn-unii1tecedj public water supply source requiring 
only minimal filtration, it is the policy of the Environmental Quality 
Commission to protect the Clear Lake watershed including both surface and 
groundwaters, from existing and potential contamination sources fbyj with 
the following requirements: 

fE1) Pcehibiting-new-waste-disehacges-inte-the-1akes;-SEcearas,--eF 
... gceundwatec -within-the -watershed, · · 

'E2) Estab1ishing-a-raanageraent-goa1-ei-1iraiting-the-e\!lllu1ative-tetal 
quantity-ei-N03-N-disehacged-to-the-watecshed-oi-a-raa~iraura-oi-17G 
pounds -NG3-N -pee -yeac -iicera-raan-eentce11ed-soucees; -ine1uding -but 
not -limited-to -On-S:he -Sewage -Dispesa1 -systems . .- -raanaged-Jiecest 
apea.s .- -pesidentia1 -aceas -and -pub1ie -iaei1ities, 

f3) Requicing-that-1and-and-aniraa1-raanageraent-aetivities-be-eendueted 
uti1iaing-state-oii-the-act-best-raanageraent-pcaetiees-to-rainiraiae 
nutcient,--suspended-so1ids-oc-othec-po11utants-icora-eontarainating 
the-gcound-and-suciaee-watecsrJ 

(1) The total phosphorus maximum annual loading discharged into Clear 
take shall not exceed E265l 241 pounds per year from all sources, 

(2) The total phosphorus maximum annual loading for the Clear Lake 
watershed shall be deemed exceeded if: 

(a) Tbe median concentration of total phosphorus from samples 
collected in tbe epilimnion between May l and September 30 
exceed f9,5l 9 micrograms per liter during two consecutive 
years, and 
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ffb~ The-median-eeneentiation-oF-ehlo~ophyll-a-from-samples 
ealleeEed-ia-Ehe-epilimHion-betweeR-May-l-aRd-SepEemheF-30 
exeeed-~;]5-mieogFams-pe~-liEe~-dliFing-BJG-eonseeueive 

years;·-Ghlorophyll-a-shall-be-deEeFrained-by-Ehe-FluoFomeErie 
meEhod-as-speeified-on-pages-1G-34-of-Ehe-17Eh-BdiEioR-of 
SEaRdard-Methods-for-the-BxaniiRaEioR-of-WaEer-and-WasEewateF; 
1989;--GolleetioR-of-sarnples-for-ehlorophyll-a-shall-be 
aeeording-to-the-methods-deseribed-in-A-Manual-of-Sea-WaEer 
ARalyses;-Bulletin-125;-2nd-Bdition;-Fisherts-Researeh-Baaia 
of -Ganada, -m» -181-203 ;J 

(3) Of the total phosphorus loading of f265i 241 pounds .per year 
specified irt section (1) of this rule, fiF-sewers-are-insEalled-in 
the-Gollard-1'.ake-subdivisions;-2341 192 pounds per year shall be 
considered current background and Department reserve and shall not 
be available to other sources. [If sewers are not installed. the 
Department's reserve shall be 224 pounds per year.I 

(4) [After implementation of the plans and reguirements of sections 
(5), (6), and (7) or (8) of chis rule, I [tT The total phosphorus 
maximum annual loading discharged into Collard Lake shall not 
exceed f67i 123 pounds per year. 

(5) F:&.ne-GeunEy-eF-any·eEheF-jUFisdieeien-sha11-nec-issue-pel'lllics · 
allewing-eenneeEien-ef-new-develeamene-in-che-GleaF-ba.ke-waceFshed 
ee-a-seweFage-EaeiliEy-unEil-a-plan-is-submiEEed-ee-and-appFeved 
by-ehe-PeaaFEmene-shewing-how-eeeal-phespheFtis-leadings 
1imieaeiens-FeguiFed-by-ehis-FU1e-wi11-be-aehieved-and-maineained;
The-p1an-sha11-addFess-eota1-phesphe!'!is-asseeiaeed-wiEh-eFesien 
due-eo-eenseFlieeien-as-we11-as-ehae-due·Ee-exisEing-and-new 
deve1opmene,--'Fhe-p18!1-SAa11-inelude-oFdin.anees-as-neeessaJO'·Ee 
eFFeeeive1y·i11!plemene-ehe-p1an,J Lsne County or any other 
jurisdict::ion shall not issue permits allowing connection of 

development in the Clear Lake watershed to a sewerage faciljty and 
the Department or its contract agent shall not issue on-sjte 
sewage system construction-installation permits or favorable site 
evaluation reports for on-site sewage systems within the Clear 
Lake watershed until a plan is submitted to and approved by the 
Department showing how total phosphorus loadings limitations 
required by OAR 340-41-270 will be achieved and maintained. The 
plan shall include. but not be limited t::o. the following: 

, ... \llH4167B 

(a) Projected phophorus loadings for existing development and 
future planped development within the Clear Lake watershed. 
Technical bases for the projections shall be cited. Tlze plan 
shall include phosphorus loadings from storm runoff during 
and after construction. on-site sewage disposal systems and 
other mapagement activities in the watershed jncluding. but 

·not limited to. forest harvestjng. 

(b) Adopted ordinances as necessary to carry out the provisions 
of the plan. 
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(c} Agreements. contiacts and other information as needed to show 
hOW' and what entit;y will effectively implement each provision 
of t:he plan. 

(6) EFhe-9esa?tilllenE-o?-iEs-eoaE?aeE-agenE-shall-noE-issue-on-siEe 
sewage-sysEem-eaasE?UeEien-insEa1laEien-8e?TBiEs-e?-Eave?a91e-siEe 
evalaaEiaa-?epe?Es-Ee?-en-siEe-sewage-sysEems-Ee-seFVe-p?eee?Ey 
wiEhia-Ehe-Glea?-bake-waEe?shed-unEil-a-slan-is-suhDtiEEed-Eo-and 
ass?oved-ay-Ehe-9esa?tilllenE-shewiag-hew-EoEal-shossho?Hs-loadings 
liDtiEaEions-?equi?ed-hy-Ehis-?Hle-will-he-aehieved-and-maiREained,
fhe-slan-shall-add?ess-EoEal-shospho?Hs-assoeiaEed-wiEh-e?osion 
8ue-Ee-eeasE:F£JeEiea-as-we11-as-till.aE-dHe-Ee-exisEiBg-and-aev 
develosmenEc--lE-shall-also-add?ess-ffo?eSE-ha?VesEiag-aeEiViEies,
Fhe-plan-shall-iaelude-o?diaanees,-easemenEs,-andfo?-eonE?aeEs-as 
aaa?ea?iaEe-and-neeessa.rr-Ee-efifieeEively-in!f!lemenE-Ehe-alan~l The 
plan required by sect:ion 5 of this rule shall address necessary 
cont:rols t:o reduce phosphorus loadings int:o Collard Lake t:o levels 
less t:han 60 pounds per year. The Depart:ment: may approve a plan 
with annual loadings great:er than 60 pounds per year. but: only if 
t:he plan demonst:rates t:hat: cont:rols necessary to achieve less t:han 
60 pounds per year are unreasonable and overly burdensome. 

C7l If t:he plan ;,.equlred by section ·5 of this rule propo~,~~ t:hat Clear 
Lake and/or Collard Lake loading limit:s be increased from levels 
established in sect:ion 1 and/or section 4 of t:his rule. the plan 
shall include t:he social and economic just:if ication for such 
increases as required by Oregon Administ:rat:ive Rule COAR) 340-41-
026. The just:ificat:ion shall show t:he cost:s of achieving t:he 
loading limit:s est:ablished in t:his rule as well as the economic 
and social benefits of increasing t:he loads. The Commission shall 
not: approve any plan that will not achieve a lake loading limit 
for Collard Lake of 140 pgunds or less of phosphorus per year. · 
The Commission shall not: approve any plan that will not achieve a 
lake loading limit for Clear Lake of 251 pounds or less of 
phosphorus per year. 

E OH (8) fBy-GeEoae?-1, -1993, -a.!1-sewage-gene?aEed -wiEhin -t;he.-Golla?d-bake 
:rahdivisions-sha11-he-ea11eet?ed,-E?eat?ed-and-dispgsed-aeeo?ding-t;e 
a-sewe?age-ffaei1i~ies-plan-?eag?t;-suhmit;t;ed-t?o-Ehe-9epa?tilllent?-by 
"Qet;oher·l,-1991,l No construction of ft;hel a sewerage facility 

MIJ\WH4167B 

to serve the Clea:r Lake watershed or a portion thereof shall begin 
until or unless: 

(a) ±he facilities plan report and engineering plans and 
specifications have been approved in writing by the 
Department. 

{bl It is constructed and operated by a municipality with 
authority for the operation and maintenance of sewerage 
facilities. 
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(c) Before construction starts. the responsible municipality 
shall demonstrate that it has a reliable source of funding to 
assure proper construction. operation. maintenance. and 
replacement of the required sewerage facilities, 

E€8~ 'l'he-9epaFB!eae-may-gFane-exeepeiea-ee-seeeiea-f7)-eE-Ehis-1'li1e; 
iE;-by-GeEeber-l;-1991,-an-alEel'l'!aEive-alan-is-sabmiEEed-Ee-and 
aapreved-by-Ehe-DeaarEmeaE-whieh;-wheR-i!!f1!lemenEed;-will-aehieve 
Ehe-anaaal-ahesphe1'Us-leadiag-1i.miE-Eer-GellaFd-ba.ke-reqaiFed-by 
seeEiea-(4)-eE-Ehis-?Ule;/ 

(9) No on-sl.te sewage system construction-installation permits, 
favorable site evaluation reports. or sanitary sewer connection 
permits shall be issued until a plan for monitoring the water 
quality of Clear Lake is submitted to and approved by the 
Department. Tbe plan shall include contracts or memorandums of 
agreement that assure that the monitoring will be conducted, 

(10) Unless it is demonstrated that stormwater runoff treatment and 
control systems are not necessary to meet the· total maximum 
annual loading for total phosphorus. any off-site or on-site· 
control faciliti~s for stormwater quality control necessary to 
comply with this rule shall be under the control of a 
municipalitv, 

Efll~ Yaless-eEhel'Vise-appreved-ia-vriEing-by-Ehe-DeparEmenE;-B 
lllW'lieipa1it;y-shall-be-Fespensible-EeF-a11-sewerage-Eae111Eies 
ine1ading-en-siEe-sevage-disaesa1-sysEems-eensE?TJ.eEed-in-Ehe 
Glear-ba.ke-waEershed-aEEeF-DeeembeF-l;-1989,/ 

Stat, Auth_: ORS Ch. 454 & 468 
Hist.: DEQ 3-1983, f. & ef. 4-18-83 

' . 
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Attachment B 

HEARING SUMMARY 

Clear Lake (near Florence): 
340-41-270 Special Policies 
Basin and OAR 340-71~460(7) 
Sewage Disposal Systems. 

Proposed Rules Modifying OAR 
and Guidelines for the Mid Coast 
Moratorium Areas for On-Site 

On August 22, 1990, the Department held a hearing concerning 
rules for protection of Clear Lake. The hearing was held.in 
Florence, Oregon at the Siuslaw High School Auditorium, Lecture 
Room A. Approximately, 50 people attended the hearing; 15 people 
provided oral testimony; the Department received over 50 separate 
written comments. · 

Due to the controversial nature of the Clear Lake issue, the 
Department has transcribed the oral testimony received at the 
August 22, 1990 hearing. It will be provided to the 
Environmental Quality Commission as.part of the Department's 
report. In addition, the Commission will also· be provided copies 
of all written testimony that has been received. Individuals who 
wish to obtain copies of either the transcription of the oral 
testimony or the written testimony may contact Mr. Dick Nichols 
in the Department's Portland office. Due to the volume of paper 
contained in the oral and written record, the Department 
recommends that you only request copies of the record if you 
seriously need them. · 

The Clear Lake issue is a mixture of water quality protection and 
land use. The statutory authority of the Environmental Quality 
Commission and the Department is limited to water quality 
protection. Land use requirements are under the authority of 
local government. Land use, of course, can affect water quality 

.and it is, therefore, difficult to completely separate the two 
issues when considering the protection of Clear Lake water 
quality. 

Ideally, the Commission, through its administrative rules, will 
establish water quality requirements. Land use will then be 
managed through the comprehensiv·e land use plans to assure that 
water quality.requirements of the Commission are met. 

In April, 1983 1 a construction moratorium for on-site sewage 
disposal systems was established within the Clear Lake watershed. 
In.addition, a nitrate nitrogen loading limit was established for 
the watershed. Contrary to the Department's expectations, a 
iocal watershed or land use plan was never developed to conform 
to the moratorium or lake loading limit. Not surprisingly, 
owners of undeveloped property within the watershed have been 
frustrated because of the lack of land use plan that would allow 
them to use their property as they originally anticipated. 
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In April 1989, the Siuslaw Soil and Water Conservation District, 
at the request of Lane County, established a Coordinated Resource 
Management Process (CRMP) in order to develop an acceptable 
watershed management plan. The group of affected parties that 
were enlisted to serve in the process not only have advised the · 
Department in the development of its proposed rules, but is also 
serving to advise local government on possible changes to local 
land use requirements relative to the lake. As a result, the 
Department's proposed rules for hearing, in part, contained 
requirements that anticipated the CRMP's direction relative to 
land use. Since then, the CRMP has fallen behind the 
Department's process and may not follow through with its 
recommendation on land use as originally anticipated. 

A considerable amount of the testimony received concerning the 
proposed rules on Clear Lake centered upon allowable land use. 
In summarizing the hearing, the Department has not incorporated 
comments relative to land use that are not relevant to the water 
quality issues within the proposed rules. The Department 
believes this is proper and appropriate, but has provided the 
Commission with the actual testimony for its information if the 
Commission members desire to review it. 

The following is the Department's summary and response to the 
hearing testimony. Each issue is stated briefly followed by the 
Department's response to the issue. 

ISSUE: The on-site sewage disposal system moratorium was 
originally supported because it was thought to be a short term 
problem that would be fixed. It has dragged on way longer than 
it was represented in 1983, when it was adopted. This delay has 
placed a great financial burden upon many people who have not 
been able to develop their property or sell it. 

Department's Response: The Department originally expected 
that the development issues would be resolved through a 
watershed management plan developed and implemented by Lane 
County, the jurisdiction that is responsible for land use 
matters in the watershed. For various reasons, this has not 
occurred. The delay is regrettable, but had no moratorium 
been put in place, it is likely that further, extensive 
development would have occurred in the watershed. Such 
development would probably have significantly and 
irreversibly degraded Clear Lake water quality. · · 

There is nothing that can be done about past delays. The 
Department believes that these proposed rules will provide 
direction for Lane County to more quickly resolve the land 
use issues in the watershed. 

ISSUE: The Department should postpone EQC action until CRMP 
committee complete~ its work. 
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Deparbnent Response: The Department.believes that there is 
only one advantage to postponing action. Postponement would 
allow the Commission to consider a proposed increase in lake 
loadings over current levels should Lane County conclude 
that one is needed. At this point, it is not obvious that 
an increase is needed. If an increase in loading is 
ultimately requested, the Commission would have to revisit 
the matter, through the hearing process, at a later date. 
This would potentially cause further delay for people owning 
undeveloped property. By proceeding to rule adoption at 
this time, however, the Environmental Quality Commission can 
provide dir.ection about how the watershed management plan 
should be developed and implemented. The Department 
believes that Commission action at this time will provide 
useful direction and, therefore, recommends that the 
proposed rules, as amended pursuant to the hearing, be 
-adopted. 

ISSUE: Lane County was concerned about being required by the 
proposed rules to do various things in Clear Lake watershed when 
it does not have authority or money to do them. 

·eeparbnent's Response: The Department believes that most Of 
the issues within the rule that impact Lane County are 
within its authority and should be within its financial 
capabilities. The Department agrees that the county 
probably does not have the authority to mandate or the 
resources to construct a sewer system in any part of the 

. Clear Lake watershed nor does the county have the· authority 
to unilaterally form a sanitary district to build and 
operate a sewerage facility. This may preclude the county. 
from considering sanitary.sewers as a component of its Clear 
Lake watershed plan unless or until it can obtain statutory 
authority through legislative action. 

Lake water quality monitoring is another issue which may not 
be within Lane County's resources. The Department is 
hopeful that Heceta Water District or a sanitary district, 
·if formed, can finance and implement lake water quality 
monitoring. The Department believes monitoring is vital to 
properly managing water quality in the watershed. 

ISSUE: Development should be precluded from the Clear Lake 
watershed. Property should be bought out to eliminate further 
water quality degradation. DEQ should support a buyout. 

Deparbnent's Response: The Department agrees that a buyout 
of all property within the watershed would provide the 
ultimate protection of Clear Lake water quality. The rule 
as proposed would allow a buyout to occur. The extent and 
type of development in the watershed is a local land use 
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matter provided that controls are implemented to limit 
phosphorus discharges into Clear and Collard Lakes to those 
prescribed by the rules of the Environmental Quality 
Commission. 

ISSUE: Sewers are only being proposed for Collard Lake 
subdivision in order to allow some new septic tanks around Clear 
Lake. This won't protect the lake. No increased density of 
~evelopment should be allowed. 

Department's Response: The' proposed rules have been changed 
and do not require a sewer for the Collard Lake 
subdivisions. This was done because the Department believes 
that the decision for sewers is a land use decision and 
should only be required if proposed new development would 
require such. The Department believes that, if the existing 
septic tanks remain, Collard Lake will eventually degrade 
further, but will not impair existing beneficial uses of the 
lake or violate water quality standards. 

The Department does not condone further degradation of 
Collard or Clear Lake and will recommend that the existing 
on-site sewage disposal moratorium be maintained until an 
acceptable lake watershed management plan has been deveioped 
and approved. In addition, the Department is recommending 
that the proposed rules also require the plan to address 
reducing phosphorus levels in Collard Lake so that it 
improves to an oligotrophic state. 

The Department recognizes that sewers, in themselves, will 
not provide sufficient water quality protection if 
development densities are high. With high density 
development, the watershed management plan proposed by these 
rules would have to address nonpoint source loadings into 
the lakes. 

ISSUE: Some people suggested that they would like an alternative 
to the requirement in the rules that requires sewers to Collard 
Lake subdivision. Some people were concerned that sewers do not 
address nonpoint source pcllution; and that there is the 
potential for upsets with a sewer system causing spills into the 
lakes. 

Department's Response: As. stated above, the proposed rules 
have been changed and do not require sewers for the Collard 
Lake' subdivisions. In addition, also as stated above, the . 
Department recognizes that sewers do not address nonpoint 
source pollution. The Department recognizes that a sewer 
system would increase the risk of breakdowns and spills. 
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The Department believes that a sewer system, if part of the 
watershed plan proposed by Lane County, can be designed, 
constructed, and operated with sufficient redundant features 
(pumps and auxiliary power, for example) and alarms to reduce 
this risk to an acceptable level. 

ISSUE: No increase in pollutants into Clear Lake should be 
allowed. The Environmental Quality Commission cannot allow 
further degradation of Clear Lake because of ORS 468.715 which 
requires the Department to prevent new pollution. OAR 340-41-026 
is inconsistent with statute because it allows the Commission to 
lower water quality. 

Department's Response: The Department believes that one 
definition of pollution of water is that designated 
beneficial uses of the water are .being impaired. The 
Department does not believe that ORS 468.715 precludes the 
Commission from allowing limited water quality degradation 
provided that highest and best control technology is used 
and the degradation that is allowed will not impair 
recognized beneficial uses. OAR 340-41-026 is consistent 
with this view because it specifically states .that the 
Environmental Quality Commission may lower water quality 
provided beneficial uses are not impaired. 

OAR 340-41-026 does require that the Commission not lower 
existing high quality water unless it shows social and 
economic benefit. At this time, the Department has not been 
provided with information that would provide social and 
economic justification for allowing water quality to be 
lowered. Consequently, the proposed rules have been changed 
from· those that went to hearing. The rules as currently 
proposed would not allow increased phosphorus loadings over 

'"that P!="ojected to exist with current development. 
- . ·-

ISSUE: · Sewers are necessary for Collard Lake subdivisions to 
reduce existing discharges via septic tanks into the lakes. . . .• . . ~ .;. - - ·. ' . . . . 

Department's Response: The Department believes that 
eventually the existing septic tank systems around Collard 
Lake will measurably degrade the water quality in Collard 
Lake. The phosphorus levels in Clear Lake would also 
increase slightly. Sewers are one means for controlling 
phosphorus from these on-site sewage disposal systems; there 
are other alternatives that may also be viable. 

ISSUE: One person supported the DEQ approach because it 
eliminates pollutants from Collard Lake subdivisions and allows 
use of undevelopable property which cannot now occur. 
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Department's Response: Because the Department is proposing 
to not allow any increased phosphorus loadings in Clear 
Lake, the ability for people to further develop their 
property will be much more restricted than under the rules 
that went to hearing. The extent and nature of future 
development will depend upon the watershed management plan 
proposed by Lane County. · 

ISSUES: One person stated that they supported changing lake 
limits to phosphorus from nitrate. 

Department's Response: The Department believes that 
controlling phosphorus is the best mechanism to control 
nuisance growths in Clear and Collard Lake. The Department 
wishes to point out that limiting phosphorus to existing 
loadings may not preclude some increases in other pollutant 
parameters that may be included with sewage and stormwater. 
The Department believes, however, that these other 
pollutants will be adequately controlled so as to not 
significantly affect water quality. 

ISSUE: Phosphorus loadings reduced by sewering or otherwise 
should be placed in a reserve and not given to others to allow 
development. · 

Department's Response: The proposed rules have been revised 
such that sewers are not reqilired. Consequently, the issue I 
of placing phosphorus loadings reductions in the reserve 
does not need to be addressed in the rule. The proposed 
watershed management plan prepared by Lane County may call 
for phosphorus reductions that are based upon calculated, 
theoretical projections that will take a period of time to 
be realized. The Department believes that until such time 
as the reductions can be measured and verified through lake 
monitoring, they should be placed in the Department's 
reserve. This decision will be considered by the Department 
as part of the review and approval of the watershed 
management plan. 

ISSUE: Many people who have undeveloped property in the 
watershed would like either to be able to develop their property 
or be bought out.. '· 

Department's Response: This is really a land use issue, but 
the Department wishes to point out that the proposed.rules 
will allow either of these options to occur. Which op~ion 
will depend upon the action of the local land use 
jurisdiction which is Lane County. 
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ISSUE: Some people felt that existing development in the 
watershed is not the problem, and they shouldn't have to pay to 
solve it. 

Department's Response: The Department believes that 
existing development contributes pollutants into Collard and 
Clear Lake. At this time, the contribution has not 
significantly degraded either lake, but, over time, 
degradation will increase. The Department believes that it 
is the policy of the State of Oregon that the people who 
contribute pollutants to public waters are t.hose that are 
responsible for paying to control it within the reqtiirements 
of the rules of the Commission. These proposed ·rules do not 
·delineate who should pay for whatever control measures are 
undertaken within the watershed. Such delineation is 
outside the scope of the proposed rules. 

ISSUE: One person is concerned that Mr. Dick Nichols should not 
have served as the hearings officer because he has also served as 
the Department's representative on the CRMP committee. As. a 
result, he has a bias. 

Department's Response: The Commission has been given a 
direct transcript of the tape recording of the hearing and 
has been given copies of the written testimony received by 
the Department. This should allow the commission to review 
testimony without bias. In addition, the EQC report and 
associated addenda, although drafted by Mr. Nichols, have 
been reviewed by several staff members within the Department 
to eliminate the basis of this concern. 

ISSUE: One person felt that developed lot owners and undeveloped 
lot owners should be treated equally. 

Department's Response: Equity will be dependent upon the 
perspective of the affected party. Consequently, the 
Commission cannot expect everyone involved with Clear Lake 
to be satisfied that they have been treated equitably in the 
proposed rules. The Department has tried to address the 
issues as equitably as possible, but believes that some 
affected people will not see it as such. 

ISSUE: Some people felt that there should be no new septic tanks 
in the watershed. One testifier indicated a willingness to use 
legal means to overturn a EQC decision to allow septic tanks. 

Department's Response: The Department has recommended that 
the construction moratorium on on-site sewage disposal 
systems be left in place until a watershed management plan 
has been developed and approved. If the plan shows that 
additional on-site systems can be accommodated with the lake 
loading limits, the moratorium can be revised. 
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Although the Department believes its proposed rules are 
technically appropriate and have been legally processed, 
anyone may petition the courts to review whatever action the 
Commission takes on them. 

ISSUE: Rule amendments are only for the purpose of appeasing 
large property owners around Clear Lake. 

Department's Response: The proposed rules as revised should 
provide direction to Lane County to develop a lake watershed 
management plan. The Department believes this is a first 
step toward resolving the development issues in the 
watershed. Whether or not the large property owners around 
Clear Lake are or will be appeased will depend upon the plan 
provided by Lane County •. 

ISSUE: One person stated that the proposed lake loadings are too 
low and could -be higher and still protect the lake. This person 
recommended that the Clear Lake loading be set at 330 #/year, 
with half of the additional allowed ~oad (330-218) _be given to 
new development. ··"·. .. . .. · ... 

~;. 

Department's Response: A higher loading for Clear Lake.may 
still maintain the lake in an oligitrophic state (little 
nourished). Oligitrophic lakes are very clear. · The amount . 
of aquatic growth in a lake is proportional to the amount of 
phosphorus in the lake· water. . An increase in phosphorus 
will increase aquatic growth. At this tim~, the Department 
has no social or economic justification pursuant to OAR 340-
417026 to justify any increase in pollutant levels in the 
lake and .a corresponding, even if insignificant, reduction 
i;ii..water qualitY·:···"·; .. ··c·"'· :c,c;"- :.·'C " ... .• 

ISSUE: 
greater 

Phosphorus cannot travel 
than 500 feet •.... 
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through the ground for di~tances 
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As part of the watershed management plan required by the 
proposed rule, Lane County could include scientific 
information about phosphorus attenuation in the soil. This 
information would be used to support the controls proposed to 
limiting phosphorus loading ·into the lakes. 

ISSUE: One person suggested that a definition for the Collard 
Lake subdivisions should be included in the proposed rules. 

Department's Response: The proposed rules, as derived, make 
no reference to the Collard Lake subdivisions and, as a 
result, no specific definition is needed. 

ISSUE: Storm water controls should only be a consideration for 
Collard Lake lots. 

Department's Response: The Department believes that 
stormwater quality controls will probably be necessary for 
any new development in the watershed if existing loading 
limits for Clear Lake are to be maintained. The need, 
however, will be addressed and defined, if necessary in the 
watershed management plan. 

ISSUE: The proposed rules should allow septic .tanks where it is 
infeasible to locate them outside the watershed. 

Department's Response: The need for additional septic tank 
systems should be demonstrated in the watershed management 
plan. The watershed plan provides the only means for 
considering the additional phosphorus discharges caused by 
the additional septic tank systems in relation to overall 
lake loadings. 

ISSUE: Some people had concerns about alum septic tank systems 
working effectively. 

Department's Response: As background, the Department has 
found a· technical paper that describes a system for adding 
alum to septic tank systems. The alum combines with the 
phosphorus and produces a sludge which settles to the bottom 
of the septic tank. In an experimental septic tank system, 
phosphorus concentrations were found to be reduced by over 
95% through the septic tank. The Department was unable to 
verify whether any of these systems were ever put into 
regular use. 
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The Department shares the concern of this comment, but 
believes that it is an option that should not be discarded. 
The Department believes such a system could be pilot tested 
in the Clear Lake Watershed under the control of a sanitary 
district or other municipality. A district (or municipality) 
is needed to assure that the systems are operated and 
maintained. If the pilot studies are shown not to work 
effectively, a sewer or other alternative would have to be 
implemented to reduce phosphorus loads from the Collard Lake 
subdivisions. 

• 
ISSUE: Undeveloped lot owners either want a sewer or to be 
bought out. 

Department's Response: This comment comes from people who 
own undeveloped property in the Collard Lake subdivisions 
and who are frustrated by the inability to use their 
property. The Department recognizes this frustration and 
has been sensitive to this concern when drafting these 
proposed rules for protecting lake water quality which is 
the Department's primary responsibility. 

ISSUE: Legislation may be needed to give necessary authority to 
achieve what is needed at Clear Lake .. 

Department's Response: Statutory changes could assist Lane 
County and other entities in implementing a watershed 
management plan. One example is a change that would allow 
Heceta Water District to have authority over facilities 
other than those that just provide domestic water supply. 
I.n the case of Clear Lake, it might be desirable to have any 
sewer or storm water system also under the authority of the 
water district. This would provide more efficient service 
and would also provide greater assurance that water 
pollution control facilities.were properly operated and 
maintained. 

It may also be desirable for Lane County (or any other 
planning jurisdiction) to have authority to unilaterally 
establish a sanitary district or other special district if 
necessary to manage public· facilities designated in a land 
use plan .. 

ISSUE: One testifier stated that the requirements of a watershed 
management plan were unclear as to what would be required for the 
~ollard Lake subdivisions and what would be required of others. 

Department's Response: The Department ·has modified this 
language. to clarify this confusion. 
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ATTACHMENT C 

RATIONALE FOR CHANGES TO PROPOSED RULES 

The following text displays the recommended changes to the proposed rules. 

In the proposed rules that went to hearing, the Department proposed to 
modify OAR 340-71-460 which establishes an on-site sewage disposal system 
construction moratorium in the Clear Lake watershed. Since the hearing, the 
Department has determined that changes to the moratorium rule should not be 
made until a lake watershed management plan is developed to justify its 
relaxation or lifting. 

For OAR 340-41-470, the Department has recommended several changes to the 
proposal that was presented for hearing. To describe the changes, each 
section of the proposed rules is stated followed by a short discussion of 
the rationale for the recommended change. 

OAR 340-41-470 SPECIAL POLICIES AND GUIDELINES 

In order to preserve the existing high quality water in Clear Lake north of 
Florence for use as arn-anfi1eeredj public water supply source requiring 
only minimal filtration, it is the policy of the Environmental Quality 
Commission to protect the Clear Lake watershed including both surface and 
groundwaters, from existing and potential contamination sources rbyj with 
the following requirements; 

rt11 Frohibieing-new-wasee-diseharges-ineo-Ehe-}a~e9;-9Ereara9;-0r 
groandwaeer-wiehin-ehe-waeershed, 

t2) Eseab}ishing-a-raanageraene-goa}-of-}iraieing-ehe-earaa}aeive-EGEal 
qaaneiey-of-NG0 -N-disoharged-eG-ehe-wa5ershed-of-a-raa~iraara-of-}}Q 
poands-NG0-N-per-year-frGra-raan-eonero11ed-soarees;-ine}ading-bat 
noe-}iraieed-EG-Gn-Siee-Sewage-9isposa1-syseeras;-raanaged-forest 
areas;-resideneia1-areas-and-pab}ie-faei}ieies, 

t3) Reqairing-ehae-}and-and-aniraa}-raanageraene-aeeivieies-be-eGndaeeed 
a5i}iaing-9EaEe·GE·Ehe-arE-be9E·IBanageraenE·prae5iee9-EG·IBiniraiae 
naeriene;-saspended-so}ids-ar-GEher-pG}}aeanes-frGra-eGnearainaeing 
ehe-groand-and-sarfaee-waeers,j 
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(1) The total phosphorus maximum annual loading discharged into Clear 
Lake shall not exceed F265l 241 pounds per year from all sources. 

RATIONALE: Currently, the Department believes that about 218 pounds 
per year of phosphorus is entering Clear Lake. The lake loading 
limitation for Clear Lake of 265 pounds per year was originally 
proposed because the Department anticipated that the watershed 
management plan being developed by Lane County would request an 
increase to 265. During the hearing process, however, the Department 
determined that an increase could only be allowed by the Environmental 
Quality Commission pursuant to OAR 340-41-026 which requires social and 
economic justification. At this time, the Department has no 
information to provide the economic and social justification. 
Therefore, a loading limitation of 265 pounds per year is inappropriate 
at this time. 

The loading limitation of 241 pounds per year is the loading that the 
Department believes will ultimately be discharged into Clear Lake as 
the existing on-site sewage disposal systems in the watershed age 
causing reduced effectiveness. 

(2) The total phosphorus maximum annual loading for the Clear Lake 
watershed shall be deemed exceeded if: 

(a) The median concentration of total phosphorus from samples 
collected in the epilimnion between May 1 and September 30 
exceed f9:51 9 micrograms per liter during two consecutive 
years. and 

RATIONALE: The figure of 9.5 ug/l was a concentration derived from a 
loading limitation of 265 pounds per year on Clear Lake. A lake 
loading limit of 241 pounds per year should result in a concentration 

. of 8.6 ug/l. Because the precision of the phosphorus test is limited 
at these very low levels, the Department believes it appropriate to 
round 8.6 to the closest single digit or 9 ug/l. 

MW\WC7476 

ffb~ 'Fhe-mediBR-eeHeeHEFatieH-eE-ehleFephyll-a-fFem-saJ!!Jlles 
eo11eeEed-iR-Ehe-epi1iIRRioR-beB<een-May-1-aRd-SepEembeF-3Q 
exeeed-2:J3~mieFegFams-Per-1iEer-dHriRg-~e-eea9eeaEive 
yeaFs;--Gh.1oFophy11-a-sha11-be-deEeFmiRed-by-Ehe-F1aoFomeEFie 
meEhod-as-speeified-on-pages-10-34-of-Ehe-11Eh-EdiEion-of 
SEaRdaFd-MeEhods-foF-Ehe-ExamiRaEion-of-WaEeF-aRd 
WasEewaEeF;-1989;--Go11eeEion-of-saJ!!Jl1es-foF-eh1oFophy11-a 
sha11-be-aeeoFding-Eo-Ehe-meEhods-deseFibed-in-A-Manaa1-of 
Sea-WaEeF-ARalyses--Ba11eEiR-125;-2Rd-EdiEioR;-FisheF<s 
ReseaFeh-BoaFd-of-GaRada;-pp;-181-2Q3;J 
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RATIONALE: The figure of 2.75 ug/l for chlorophyll~ was taken from 
the literature as the upper limit for an oligotrophic lake. Since the 
proposed rule would limit phosphorus loadings to levels significantly 
less than the upper boundary of oligotrophy, the Department believes 
that 2.75 is not an appropriate figure. Unfortunately, the Department 
was unable to determine a reliable mathematical relationship between 
chlorophyll ~ levels and phosphorus concentrations. The Department, 
therefore, recommends that chlorophyl ~ should not be used as an 
indicator that lake loading limits are being exceeded and phosphorus 
concentrations should be the sole criteria. 

(3) Of the total phosphorus loading of f265l 241 pounds per vear 
specified in section (1) of this rule. fiff-seweFS-aFe-iRsealled-iR 
ehe-Go11aFd-1.ake-sabdivisieRS;·234l 192 pounds per year shall be 
considered current background and Department reserve and shall not 
be available to other sources. [If sewers are not installed, the 
Department's reserve shall be 224 pounds per year. l 

RATIONALE: The Department recommends that the proposed rules should 
not anticipate the results of the watershed management plan. The 
numbers in the proposed rule that went to hearing anticipated that 
existing on-site sewage disposal systems in the Collard Lake 
subdivisions would be eliminated by sewers or otherwise-modified to 
reduce their phosphorus loads. Further, the reductions anticipated by 
these controls were proposed to be added to the Department's reserve. 
Since the hearing, the proposed rules have been modified so that no 
specific controls are required for the existing on-site ~ewage disposal 
systems. The Department's reserve for Clear Lake, therefore, should be 
set at the existing phosphorus load minus the calculated loads from 
existing development in the watershed. 

(4) [After implementation of the plans and requirements of sections 
(5), (6). and (7) or (8) of this rule,! [ti The total phosphorus 
maximum annual loading discharged into Collard Lake shall not 
exceed f67l 123 pounds per year. 

RATIONALE: The Department believes that the phosphorus loading into 
Collard Lake will increase over time because the effectiveness of the 
on-site sewage disposal systems serving existing development will be 
reduced with the age of the systems. The Department believes this will 
ultimately exert a load of 123 pounds per year of phosphorus into 
Collard Lake. Water quality in Collard Lake will be reduced, but the 
lake should remain mesotrophic. This reduction of water quality is not 
desirable and should be addressed by a watershed management plan 
required by the proposed rules. Until the plan is submitted, the 

·reduction of water quality is minimized by the continuation of the on
site sewage disposal system construction moratorium. 
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(5) fbane-GetIREy-eP-any-eEheP-iU?isdieEien-shall-neE-issue-eel'lHiEs 
allewing-eenneeEien-e£-new-develepmene-in-ehe-GleaP-bake-waeershed 
ee-a-sewerage-EaeiliEy-uneil-a-plan-is-subraieeed-ee-and-appreved 
by-ehe-Deparemene-shewiRg-hew-eeeal-phesphePUs-leadings 
limiEaEiens-~eguired-By-Ehis-?U.le-vill-Be-aehieved-and-ma.inEained~

Fhe-plan-shall-addPess-eeeal-phesphePUs-asseeiaeed-wieh-eresien 
dHe-Ee-eensEFHeEien-as-well-as-EhaE-due-Ee-exisEing-and-nev 
develeemene~--The-plan-shall-iRelude-erdinanees-as-neeessaFf-EB 

eEEeeeively-implemene-ehe-plan~J Lane Councy or any ocher 
jurisdiction shall not issue permits allowing connection of. 

developmenC in Che Clear Lake waCershed Co a sewerage f aciliCy and 
the Department or its contract agent shall not issue on-site 
sewage system construction-installation permits or favorable site 
evaluation reports for on-site sewage systems within the Clear 
Lake waCershed unCil a plan is submiCCed Co and approved by Che 
Department showing how total phosphorus loadings limitations 
required by OAR 340-41-270 will be achieved and mainCained. The 
plan shall include, buc noc be limiCed Co. Che following: 

(a) ProjecCed phosphorus· loadings for exisCing developmenC and 
fuCUre planned developmenC wirhin Che Clear Lake waCershed. 
Technical bases for Che projecCions shall be ciCed. The plan 
shall include phosphorus loadings from sCorm runoff during 
and after construction. on-site sewage disposal systems and 
other management activities in the watershed including. but 
nor limiCed Co. foresC harvesCing_ 

(b) Adopted ordinances as necessary to carry out the provisions 
of Che plan. 

(c) Agreements. contractS and other informa.tion as. needed to show 
how and whac enCiCy will effecCively implemenC each provision 
of Che plan. 

RATIONALE: Essentially section 5 and 6 of the original proposed rule 
have been merged into a new section 5. The new section 5 has been 
expanded to.include further definition of the information necessary in 
the proposed watershed management plan_ 
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(6) f~he-Depa?EmeHE-eF-iEs-eenE~aeE-agenE-shall-HeE-issae-ea-siEe 

sewage-sysEem-eensEFI:1.eEien-insEa11aEien-aeEmi:Es-eF-EaveFahle-siEe 
·evaluaEien-reae?Es-EeF-en-siEe-sewage-sysEems-Ee-se?Ve-aFeaerEy 
wiehiR-Ehe-Glea?-bake-waEe?shed-liHEil-a-plaR-is-suamieeed-eo-aRd 
app?oved-ay-ehe-Beaa?Emene-showil'lg-how-eoeal-phosahe?as-leadil'lgs 
limieaeiens-?equi?ed-ay-ehis-?ale-will-ae-aehieved-and 
maineail'led,--The-plan-shall-add?ess-EoEal-phespho?as-assoeiaeed 
wiEh-eEesien-due-Ee-eensE?UeEieH-as-well-as-EhaE-due-Ee-exisEir-J.g 
and-new-develepmene,--Ie-shall-alse-add?ess-Ee?ese-ha?Veseil'lg 
aeEiViEies,--Tfie-plan-shall-iHelude-e?diRanees;-easemenES;-?Rdfer 
eenE~aeEs-as-aaaFGB?iaEe-aB.d-neeessarr-Ee-eEEeeEively-iIHBlement 

ehe-alan,l The plan required by section 5 of this rule shall 
address necessary controls to reduce phosphorus loadings into 
Collard Lake to levels less than 60 pounds per year. The 
Department may approve a plan with annual loadings greater than 60 
pounds per year. but only if the plan demonstrates that controls 
necessary to achieve less than 60 pounds per year are unreasonable 
and overly burdensome. 

RATIONALE: This new section would require that the proposed watershed 
management plan address necessary controls to reduce loadings on Collard 
Lake to levels that would allow it to become oligotrophic. The Department 
calculates that Collard Lake could be oligotrophic at phosphorus loading 
levels of 60 pounds per year. The Department believes that Collard Lake was 
probably oligotrophic before existing development and believes it is 
appropriate to determine what controls would be necessary to return it to 
its original state. If such controls are unreasonable and overly 
burdensome the Department could approve a watershed management plan with 
proposed lake loadings up to those specified in section 4 of the proposed 
rules. 

(7) If the plan required by section 5 of this rule proposes that Clear 
Lake and/or Collard Lake loading limits be increased from levels 
established in section 1 and/or section 4 of this rule. the plan 
shall include the social and economic justification for such 
increases as required by Oregon Adminiscrative Rule COAR) 340-41-
026. The jusclfication shall show the costs of achieving Che 
loading limits esCablished in this ru1e as well as Che economic 
and social benefiCs of increasing the loads. The Commission shall 
not approve any plan that will not achieve a lake loading limit 
for Collard Lake of 140 pounds or less of phosphorus per year. 
The Commission shaJl not approve any plan Chae will nae achieve a 
lake loading limit for Clear Lake of 251 pounds or less of 
phosphorus per year. 

RATIONALE: It is possible that Lane County could develop a wacershed 
managemenc plan that proposes ip.creased loadings of phosphorus to Clear 
Lake and/or Collard Lake. OAR 340-41-026 requires the Commission Co 
find social and economic justificiation before existing high quality 
water could be degraded by a load increase. The DeparCmenC believes 
chat increased loadings to Clear Lake should noc cause it Co no longer 
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be oligotrophic. By definition, it could become mesotrophic if 
phosphorus concentratio~s routinely exceed 10 ug/l. The Department 
believes a safety factor should be provided to assure that this 
concentration will not be exceeded and has recommended that loadings 
never exceed 251 pounds per year. A loading of 251 pounds per year 
would translate to a phosphorus concentration of 9 ug/l which 
essentially provides a 10% safety factor. 

Similarly, the Department believes that Collard Lake should not be 
allowed to become eutrophic. By applying a similar 10 % safety 
factory, the maximum loading for Collard Lake should not exceed 140 
pounds per year. 

F OU · (8) FBy-Oetebel'-1; -1993; -a11-sewage-genel'ated -within -the-Ge11al'd -J;ake 
subdivisiens-sha11-be-ee11eeted;-tl'eated-and-disl!f3Sed-aeeel'ding-te 
a-sewerage-FaeiliEies-ala.H-?eae~E-sabmiEEed-Ee-Ehe-~epar'EmeHE-By 

Oetebel'-1;-1991;/ No construction of Ethel a sewerage facility to 
serve the Clear Lake watershed or a portion thereof shall begin 
until or unless: 

(a) The facilities plan report and engineering plans and 
specifications have been approved in writing by the 
Department. 

(b) It is constructed and operated by a municipality with 
authority for the operation and· maintenance of sewerage 
facilities. 

(c) Before construction starts. the responsible municipality. 
shall demonstrate that it has a reliable source of funding.to 
assure proper construction. operation. maintenance. and 
replacement of the required sewerage facilities. 
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RATIONALE: This was in the original proposed rule and, the Department 
believes, is still necessary and appropriate. Storm water control 
systems may be an important element of managing phosphorus loads in the 
watershed. Such systems are usually passive and can be made to blend 
into the landscaping. In addition, they may be on private property. 
Without the systems being under the control of a municipality, the 
Department believes they could be inadvertently modified by property 
owners without recognition of their purpose. 

ff111 Unless-ethe"I!Wise-appFeved-in-wFiting-by-the-DeeaFE!Bene,-a 
nrunieipality-shall-be-Fesaensible-EeF-all-seweFage-Paeilities 
iB.eluding-en-siEe-sewage-dispesal-sysEems-eensEraeEed-in-t:h.e-Glear 
We-wateFshed-aPeeF·-neeembeF-1 r -1989 d 

RATIONALE: The Department chose to delete this condition at this time 
because the watershed management plan should define the need for public 
ownership of individual on-site sewage disposal systems. As opposed to 
storm water systems, it is unlikely that property owners will 
inadvertently modify a septic tank and drainfield system without 
knowing or at least without quickly recognizing their error. In some 
cases' part.icularly to assure long-term operation and maintenance. of 
on-site systems, public ownership might be ·desirable to provide 
periodic inspection and repair if necessary. A very few failing on
site systems could exert a substantial phosphorus load on the lake not 
to mention the creation of other water quality problems. 
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:-•,: .... 

SUBJECT: 

Clear Lake (near Florence) : 
Proposed Rules Modifying OAR 
Guidelines for the Mid Coast 
Moratorium Areas for pn-Site 

PURPOSE: 

Division: ···water· ouality 
Section: · Standards and 

Assessments· 

Authorization for Hearing on 
340-41-270 Special Policies and 
Basin and OAR 340-71-460(7) 
Sewage Disposal systems. 

.The .rules,. if adopted,_ would revise th.e requirements for . 
protecting.the verj high qual"ity water in Clear Lake near 
Florence, bregon. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

_lL Autho.rize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 
Other: TMDL Document 

Attachment __?,.__ 
Attachment __fL 
Attachment S..... 
Attachment ...JL 
Attachment _]:__ 



·:'' . '• :· .· ~. 

Meeting Date: June 29, 1990 
Agenda Item: H 
Page 2 · 

'•r • /,• '"• ". • • .. ·····.: ,• . '• -. : .. 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation .... , .. 
'···°'"· ,, .... · : ... :::_, _ _.:varian2e-:R.ktjjiest:<··.,. ·.~->·.:,: · · ··:,._:-. -.. ,,:-..-:. 

... :Exception to Rule· 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

:_. -A~tachment< •. : :". •' · 
Attachment -.-. 
Attachment. 
Attachment 

Existing Commission rules prohibit the construction of new 
on-site sewage disposal systems in the Clear Lake watershed. 
The watershed includes Collard Lake which outlets to Clear 
Lake. The rules establish an annual loading limitation for 
nitrate nitrogen for Clear Lake. The loading limitation is 
intended to prevent the growth of algae in the lake which is 
the water source for the Heceta Water District. Algae will 
cause t~rbidity, taste and odor problems in drinking water. 

The proposed rules would: 

a. Change the loading limitations from nitrogen to 
total phosphorus; 

b. Allow some very slight additional phosphorus levels 
in the lake over existing levels; 

c. Require a sewerage facility to be installed to 
serve an"existing subdivision in.the.watershed by 
October 1, 1993, unless it can be shown not 
necessary to meet the lake loading limitations; 

d. Require a lake management plan that is consistent 
with lake loading limitations before allowing any 
new on-site sewage disposal systems or any 
connections to sewer. 

e. Require routine monitoring of Clear Lake water 
quality. 

AUTHORITY/NEED FOR ACTION: 
' 

Required by Statute: Attachment 
Enactment Date: 

_x_ statutory Authority:·· ORS 468.020·,468.710,715 Attachment 
454.685 



Meeting Date: June 29, 
Agenda Item: H 

1990 

P~~e 4 ... .. . .. . " ..... · 
' .. , ... • ~.·: ............ :·'. '··:· .. . . .... . . . ·.· .. •' . "·' . 

determine the cost of installing conventional sewers for the 
Collard Lake subdivisions. The construction cost was 
estimated to be about $970,000 which was believed to be too 
expensive, and further efforts to sewer the subdivision were 
dropped. Because of these reasons and because Lane County 
may not.have had the necessary expertise, the lake loading 

., .·.· .. ·:·:'··.:.::: .... _. ::» .. : .. ........ limi t._.has .-n,ever. bee11 t~ans1.;:i:te.d into ?.. ;take. watershed ..... , 
· management"plan~··. · .. · ·. ·· · ''-· · ... ··.:''.-. ·: .. · :·:.-. : .. '-" ... '·:: .·,-::-.... : ........ ··.·. . . . . . . . 

The existing rules have prevented people from developing 
their properties within the watershed; Although.some of the 
development problems could have been relieved by the 
construction of a sewerage system, one has not been built. 
Existing homeowners in the watershed are content with no 
sewers and are not very interested in helping to pay for a 
sewer that will only increase development within the 
watershed. People who own larger properties in the watershed 
would probably have difficulty accessing a sewer if one were 
constructed, however. 

PROGRAM CONSIDERATIONS: 

Oregon Revised Statute (ORS 468.715) declares it to be the 
·public policy of .. the. state .to ._p;rotect,. mai.ntain .and :i.mprove 
the quality of the waters cif the state for. 'public .. water · · · ., 
supplies. This statute also declares it to be public policy 
to provide for the prevention, abatement and control of new 
or existing water pollution. Oregon Administrative Rule 
(OAR) 340-41-026 states that existing high quality waters 

·which exceed those levels necessary to .support propagation of 
fish; shellfish, and wildlife and recreation in and on the 
water shall be maintained and protected unless the 
Environmental Quality Commission chooses, after full 
satisfaction of the intergovernmental coordination and public 
participation provisions of the continuing planning process, 
to lower water quality for necessary and justifiable economic 
or social development. 

This·action is for the purpose of protecting the high quality 
water of Clear Lake. It is not to eliminate a health hazard 
caused by inadequate on-site sewage disposal systems. As 
such, Lane County has no specific authority to require that 
sewers be instal'led. There ls no local municipality in the 
watershed that has authority to operate a sewerage facility. 
If the local. property owners. do not. voluntarily .. install. and 
operate a sewer system as required by the proposed rule·, the 
Department may have to enforce the rule by taking individual 
action against each property owner. 
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The state statute that gives the Commission the authority to 
prohibit or limit construction of on-site sewage disposal 
systems requires the Commission to consider a number of 
factors. These factors were addressed in detail in the 
previous work done when the moratorium was established in 
1984. A summary of the factors are summarized in Attachment 
F • 

. : .. :~·~.: 'i .·~ .. :1.... • '. :. ~ . . . . :, ~.:-· . .' .... 4 
.··:..: ::: • • ' ::·:·.;· :.:.j'. :'::>. ;·. \ ... . :·.-:. . ·3 '·;.· ;~ : .... :. '. · .. :. ~-· :< '· ,. ... : :· :: __ . :, : .. -· .. ,:· .... : \ -.. ~· ··.:. ~- ' '.:. :-. ··~.: , . . ... -~: ·_ ;~:. -'·: -~-.: . :.~· .. < . : . ~· 

·'. The siusia..:i Soil and Water' ConserVaticin •'District,. at the ·.· ...• 
request of Lane County I has convened a group of intere_sted 
citizens and local and state agencies to assist the 
Department in revising the rules and in developing a 
management plan for the lake that would be compatible with 
the proposed rules. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Do not modify the existing rules that prohibit new on-site 
sewage disposal systems and that specify an annual nitrate
nitrogen lake loading limitation. 

2. 

.... ·. 

3. 

4. 

Modify the existing rules tha_t specify an annual: nitrate
nitrogen lake loading limitation, but do not lift the on-site 
sewage disposal moratorium. 

. :. ·-·' . . . 
·.·· .. ·- .. " 

Do not modify the content of the existing rules, but require 
that a sewer be provided to the existing subdivisions within 
the watershed. 

Modify the rules so that they: 

a. Have a loading limitation for Clear Lake based on total 
phosphorus instead of nitrate nitrogen; 

b. Include a phosphorus loading limitation for Collard 
Lake; 

c. Require sewers to the existing subdivisions within the 
watershed, unless an equivalent alternative is 
demonstrated; 

d. Provide for some limited construction of new on-site 
sewage disposal systems; 

e. Require a plan for managing the lake watershed before 
any connections are made to sewers and before any new 
on-site sewage disposal systems are installed. 
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DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends alternative four for the following 
reasons: 

.. .": ' .... ·;, ..... ._ ... ,-... 1_:. > .. c],i;lai:;. La.ke ,has .b.e,~n · determiI).e.d .to be. pb.osphorus J,.il\lited ... 
hat.:·rirtrdgen··11mitea~: ·The 'Department oe'iieves ::._ .. :'··"'· :· .. ' =· .. · ,,. 
phosphorus is a· much better· parameter for controlling·· 
algal growth because limiting nitrogen, in itself, may 
not limit algal growth. Most nitrogen contamination 
caused by human development, however, also has 
associated total phosphorus. Consequently, the 
restrictions on development that is caused by the 
nitrate-nitrogen limitation would probably also 
effectively limit phosphorus contamination. The current 
nitrate~nitrogen limitation is very much more 
restrictive than the proposed phosphorus limit at least 
as it relates to the use of on-site sewage disposal 
systems. 

2. The Department does beli.eve that some very limited 
increases in phosphorus levels in Clear Lake can be 
acceptable and still maintain the lake's high quality 
.water. Depending. on the .. management des.ires of. the .local 
planning.jurisdiction, this.could include the" addition · 
of a very few new on-site sewage disposal systems. In 
developing the proposed lake phosphorus loading limits, 
the Department has taken a conservative path at 
virtually every point. In addition, where the 
Department anticipates phosphorus reductions by either 

. sewerin'g: or improving· septic tank efficiencies, the 
resulting reductions would be banked in the 
Department's reserve. (When establishing a Total 
Maximum Daily Load, or annual lake loading as in the 
case of Clear Lake, portions of the loading are assigned 
to point and nonpoint sources and a portion is kept for 
the Department. The Department's portion includes 
natural background and reserve capacity that could be 
assigned in the future, if desired, to other point or 
nonpoint sources.) 

3. With the existing subdivisions Continuing to use on-site 
sewage disp·osal systems, even without further 
development, the phosphorus levels could increase in 
.Clear Lake .. over time .... This. argues .. that. a se1o1er shou],.d .. 
be required. It also argues for a limitation to be 
established for Collard Lake. There may be other 
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alternatives (such as a buyout of the houses by He"ceta 
Water District or other entity) which should remain an 
option, however. The Department proposes' an annual 
limitation of 67 pounds of phosphorus for Collard Lake 
which should allow flexibility to consider other 
alternatives for addressing the phosphorus load from the 
collard.· Lake subdivis,ions. ·: All sources. ,Of phosphorus " . 

·• . :within tb:e' 'wat.erfi\he'd: ·snqul(:f 'be· ·a.crd.:d.~sii:.ea{ ·· not::::ji.Ist' .that·.:· ..... :· .. 
from hwitan · sewa.ge.. · · 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY. LEGISLATIVE 
POLICY: 

The proposed rule is consistent with the agency and 
legislative policy of preventing pollution. The proposed 
rule establishes lake loading limits for the protection of 
water quality, but the burden of developing the lake 
management plan (i.e. land use) to be consistent with the 
loading limitations, remains with local government. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the proposed.rule.allowany increases in phosphoru!S 
levels over existing conditions?· 

2. Should the on-site sewage disposal moratorium be left as is? 

3. Should sewers be required in the rule or should this issue be 
left to local government? 

4. Should the loading limit for Collard Lake allow for limited 
flexibility that would allow other mechanisms to control the 
phosphorus loading from sewage? 

5. .should the rule require local government to routinely monitor 
.the lake's water to verify its quality? 

6. Should reductions in phosphorus loadings created by sewering 
or modification of septic tanks be saved within the 
Department's reserve or made available for development? 
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· .. 

INTENDED FOLLOWUP AcrIONS: 

. ·:. ,:: · . .- '· 

Subject to Commission authorization, the Department-proposes 
to hold a hearing on the.proposed rules in August in 
Florence. and return.with a. final rule proposal t.o the 

... : : .. Co]!imii;;i:?.i.~n, at . tli.Eiir !).ept.eiiibex: . meeting_. ·.: In i!d~_j. ti9n 1• ·the :; : . 
· ' 'Department· wf.11' cont,lm.ie t'o :pr6..jiae ·technTc.aT 'assfst'ance .. 't:c(: . :.' · · 

· local .government during the development.· of their watershed . · . · 
management-plan. . 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Dick Nichols 

Phone: 229-5323 

Date Prepared: June 8, 1990 

R.J.Nichols:crw 
MW\WC6675 
June a, 1990 _ 
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Attachment A 

S)?ECl:AL POLICIES AND GUIDELINES . 
,. ·::·. "-· .. · •• .... ,.-:: ... · ···: ··. :··· .. ·-.. ,.:. ... · . .· :' ... .. . . . ~·.· 

340-41-270 

In order to preserve the existing high quality water in Clear Lak·e 
north of Florence for use as a(n unfiltered] public water supply 
source requiring only minimal filtration, it is the policy of the 
Environmental Quality Commission to protect the Clear Lake 
watershed including both surface and ground waters, from existing 
and potential contamination sources (by] with the fol·lowing 
requirements: · 

1(1) Prohibiting new waste discharges into the lakes, 
streams, or groundwater within the watershed. 

(2) Establishing a management goal of limiting the 
cumulative total quantity of N03-N discharged to the 
watershed of a maximum of 170 pounds N03-N per year from 
man-controlled sources, including but not limited to On
site sewage Disposal systems, managed forest areas, 
residential areas and public facilities. 

(3) Requiring that land and animal management activities be 
.conducted utilizing state of the art. best management 
practices to minimize nutrient, suspended Solids or 
other pollutants from contaminating the ground and 
surface waters.i 

Cll The total phosphorus maximum annual loading discharged 
into Clear Lake shall not exceed 265 pounds per year from all 
sources. 

(2) The total phosphorus maximum annual loading for the 
Clear Lake watershed shall be deemed exceeded if: 

Cal The median concentration of total phosphorus from 
samples collected in the epilimnion between May 1 and 
September 30 exceed 9.5 micrograms per liter during two 
consecutive years, and 

(bl The median concentration of chlorophyll a from 
samples collected in the epilimnion between May 1 and 
September 30 exceed 2.75 micrograms per liter during two 
consecutive years. Chlorophyll a shall be determined by the 
Fluorometric method as specified on page 10-34 of the 17th 
Edition of standard Methods for the Examination of Water and 
Wastewater, 1989·. Collection of samples for chlorophyll a 
shall be according to the methods described in A Manual of 

·sea Water Analyses, Bulletin 125, 2nd Edition. Fisher's 
Research Board of Canada.· p · 187:.203. . . . .. 

MW\WC6671 (6/8/90) A - 1 



... ·' ~. ; ..... 
(3) Of the total phosphorus loading of 265 pounds per year 

snecified in section Cll of this rule. if sewers are installed in 
the·collard Lake subdivisions. ·234' ·Pounds.. per.:y'ear··-shall.)2e ... ."· , ..... , 
considered current backaround and Department reserve· and· shall: riot 
be available to other sources. If sewers are not· installed, the 
Department's reserve shall be 224 pounds per"year. 

C4l After implementation of the plans and requirements of 
sections (5), C6l, and C7l or (8) of this rule. the total 
phosphorus maximum annual loading discharged into Collard Lake 
shall not exceed 67 pounds per year. 

C5l Lane County or any other jurisdiction shall not issue 
permits allowing connection of new development in the Clear Lake 
watershed to a sewerage facility until a plan is submitted to and 
approved by the Department showing how total phosphorus loadings 
limitations required by this rule will be achieved and maintained .. 
The plan shall address total phosphorus associated with erosion 
due to construction as well as that due to existing and n.ew 
development. The plan shall include ordinances as necessary to 
effectively implement the plan. 

C6l The Department or its contract agent shall not issue 
on-site sewage system construction installation permits or 
favorable site evaluation reports for on-site sewage systems to 
serve property within·the Clear Lake watershed ·until a plan is 
submitted to and approved by the Department showing how total 
phosphorus loadings limitations required by this rule will be 
achieved and maintained. The plan shall address total phosphorus 
associated with erosion due to construction as well as that due tq 
existing and new development. It shall also address forest 
harvesting activities. The plan shall include ordinances, 
easements. and/or contracts as appropriate and necessary to 
effectively implement the plan. 

C7l By October 1, 1993, all sewage generated within the 
Collard Lake subdivisions shall be collected, treated and dispose&· 
according to a sewerage facilities plan report submitted to the 
Department by October l, 1991. No construction of the sewerage 
facility shall begin until or unless: 

(a) The facilities plan report and engineering plans and 
specifications have been approved in writing by the 
Department, 

Cb) It is constructed and operated by a municipality 
with authority for the operation and-maintenance of sewerage 
facirities. 
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. (cl Before construction starts. the responsible 
municipality shall demonstrate that it· has a reliable source .. 

. ... . · ... ···. .. ... ., . .o·f· funding t-0 assure. proper .. construction, .. opera ti-on r • •••.• , ... , •• , '·: • ' • 

lliaintenam:::e r arid replacement of the required sewerage 
facilities. 

(8) The Department may grant exception to section (7) of 
this rule. if. by October 1. 1991. an alternative plan is 
submitted to and approved by the Department which. when 
implemented. will achieve the annual phosphorus loading limit for 
Collard Lake required by .. section C 4 l of this rule. · 

·, "":' :·.:·· .. 
(91 No on-site sewage system construction installation 

permits. favorable site evaluation reports, or sanitary sewer 
connection permits shall be issued until a plan for monitoring the 
water quality of Clear Lake is submitted to and approved by the 
Department. The plan shall include contracts or memorandums of 
agreement that assure that the monitoring will be conducted. 

(10) Unless it is demonstrated that stormwater runoff 
treatment and control systems are not necessary to meet the total 
maximum annual loading for total phosphorus, any off-site or on
site control facilities for stormwater quality control necessarv 
to comply with this rule shall be under the control of a 
municipality .. 

Clll Unless otherwise approved in writing by the Department, 
a municipality shall be responsible for all sewerage facilities 
including on-site sewage disposal systems constructed in the Clear 
Lake watershed after December 1. 1989. 

Stat. Auth.: ORS Ch. 454 & 468 
4-18-83 

. "·· 

MW\WC6671 (6/8/90) 
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340-71-460 MORATORIUM AREAS . 

. ·., ..... ,.( 1). ·. Whene,v~:c: .. t;l:)e C.o:in1nission .. fi.i;ids. that .. cc;instru~t~on of 
· subsu·rface or alternative ·sewage:.:aisposai: ·systems 

should be limited or prohibited in an· area, it shall 
issue an order limiting or prohibiting such 
construction. 

(2) The order shall be issued only after public hearing for 
which more than thirty (30) days notice is given. 

(4) 

rrne·ord~ sh~11·be~.:ru113 o'f.thiS.,division which 
.Cohtafhsi· a· general' desC:F±pt{on · o.f: '\:hli in<;>ratorium area~: 
A·mor.e detailed description of the area, if needed, 
shall. be an appendix to these rules. 

No permit or site evaluation report shall be issued for 
construction of a new or expanded system which would 
violate any order of the Commission issued pursuant to 
ORS 454.685. 

(5) Criteria For Establishing Moratoriums. In issuing an 
order under this section the Commission shall consider 
the factors contained in ORS 454.685(2). 

(6) specific.Moratorium Areas .. PUrsuant. to ORS 454.685, 
the Agent shall not issue sewage system construction 
installation permits or approved site evaluation 
reports ·within the .boundaries o.f the following areas of 
the state: 

(a) 

(b) 

(c) 

(d) 

(e) 

Benton county -- Kingston Heights Subdivision; 

Benton County -- Kingston Heights Subdivision, 
First Addition; 

Benton County -- Princeton Heights Subdivision; 

Benton County -- Princeton Heights Subdivision, 
First Addition; 

Lane county -.- Community of Dexter, as follows: 

The area generally know as Dexter, arid defined by 
the Boundary submitted by the Board of County 
Commissioners for Lane, which is bounded on the 
Northeast by Willamette Highway No. 58, and 
contains those properties Southwesterly of Highway 
No. 58. in the following tax assessment maps of 

··'"· ..... · •. ..... 
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·..;..·· 
... ,. '· .•·· 

Lane County: T 19 S, R 1 W, Section 16.2, T 19 s, 
R 1 W, section 16.32, T 19 s, R 1 W, Section 16.31 . , 
T 19 S, R 1 W, Section 16.42, and T 19 l, R 1 W, 
Section· 1'6 and index located totally within. Lane 
County. 

(7) Clear Lake Moratoriwn Area. For the purpose of 
protecting the high water quality of Clear Lake by limiting 
the discharge of nutrients into the lake from on-site sewage 
disposal systems pursuant to ORS 454.685. except as allowed 
by subparagraph C7lCbl. the Agent shall not issue on-site 

.:sewage system construction-installation permits·or favorable 
· site·'.evaluation" reports within: the boU?laaries ,of· the : :"_.-., ... 

following area: . 

[(f)]l.l!J. Lane County - Clear Lake Watershed of the North 
Florence Dunal Aquifer Area, as follows: The area hereby 
known as the Clear Lake Watershed of the North Florence 
Dunal Aquifer Area defined by the hydrologic boundaries 
identified in the June 1982, 208 North Florence Dunal Aquifer 
Study which is the area beginning at a point known as Tank 
One, located in Section One, Township 18 South, Range 12 
West, of the Willamette Meridian, Lane County, Oregon: 

Run thence s. 67' 50 1 51.5 11 E. 97.80 ft. to the 
True.Point of Beginning;'. 
Run thence s. 05' 40·1 43.0 11 w. 1960.62 ft. to a· 
point, 
Run thence s. 04° 58 1 45.4 11 w. 1301.91 ft. to a 
point, 
Run thence s. 52• 44 1 01.0 11 w. 231.21 ft. to a 
point, 
Run thence s. 15' 20 1 45. 411 w. 774.62 ft. to a 
point, 
Run thence s. 31' 44 1 14.0 11 w. 520.89 ft. to a 
point, 
Run thence s. oo· 24 1 43.9 11 w. 83~L 02 ft. to a: 
point, 
Run thence s. 07° 49 1 01.8 11 w. 1191. 07 ft. to a 
point, 
Run thence s. so· 26 1 06.3 11 w. 731.61 ft. to a 
point, 
Run thence s. 02· 51 1 10.5 11 w. 301.37 ft. to a 
poi.nt, 
Run thence s. 36' 37 1 58.2 11 w. 918.41 ft. to a 
point, 
Run thence s. 47• 12 1 26.3 11 w. 1321. 86 ft. to a 
point, 
Run thence s. 72' 58 1 54.2 11 w. 498.84 ft. to a 
point, 

" . '"· '·· . : ...... ... 

MW\WC6671 (6/8/90) A - 5 



;. ·. . :-• 

. ...... ,. 

.. ·. 

Run thence s. ss· 44' 21.3 11 w. 955.64 ft. to a 
~i~. ' 
Which is N. 11' 39' 16.9 11 · w:. 543·4.90· ft. frol)I a 
point known as Green TWo (located in Section 13 in 
said Township and Range); 
Run thence N. 58" 09 1 44.1 11 w. 1630.28 ft. to a 
point, 
Run thence N. 25' 23 1 l0.1 11 .w. 1978.00 ft. to a 
point, 
Run thence· N. 16' 34 1 21.0 11 w. 1731.95 ft •. to a 

. point, .... 
Run thence N. ··06° 13 1 18.0" w. 747.40.~ft. to a 
point, · 
Run thence N. 03' 50' 32.8" E. 671.51 ft. to a 
point, 
Run thence N. 59• 33 1 18.9" E. 1117.02 ft. to a 
point, 
Run thence N. 59• 50 1 06.0 11 E. 2894.56 ft. to a 
point, 
Run thence N. 48° 28' 40.0" E. 897.56 ft. to a 
point, 
Run thence N. 31° 29' 50.7" E. 920.64 ft. to a 
point, 
Rurt thenc.e N. 19° 46 1 39.6n E. 1524.95 ft. to a 
point, 
Run thence s.·75~ osi 37.1'' E.:748.9.5 'ft. to·.a 
point, 
Run thence s. 57• 33 1 30.2 11 E. 445.53 ft. to a 
point, 
Run thence s. 78° 27 1 44.9 11 E. 394.98 ft. to a 
point, 
Run thence S. 61° 55' 39.0 11 E. 323.00 ft. to a 
point, 
Run thence N. 89° 04 1 46.8" E. 249.03 ft. to a 
point, 
Run thence s. 67° 43' 17.4 11 E. 245~31 ft. to a 
point, 
Run thence S. 79• 55 1 09.8" E. 45.71 ft. to a 
point, 
Run thence s. 83° 59 1 27.6" E. 95.52 ft. to a 
point, 
Run thence N .. 42° 02 1 57.2 11 E. 68.68 ft. to a 
point, 
Run thence·s. so· 41' 24.2" E. 61.81 ft. to a 
point, 
Run thence s. 10"47 1 03.5 11 E. 128.27 ft. to the 

-··---~ 
True P.oint of Beginning;(and containing all or 
portions of Tl7S, Rl2W, Section 35 and 36, and 
TlSS, Rl2W, Sections 1, 2, 11 and 12; W.M., Lane 

.. county.,,,., .... , . . .. .'. .. . "" .. .· .. 

MW\WC6671 (6/8/90) A - 6 

. ·: 



- · .. 

·:··. 

. ·-· . . 

Cbl On-site sewage system construction installation permits 
and approved site evaluation reports may be issued by the Agent 
for lots listed in paragraph CDl of this subsection. provided: 

... 

CAl The loadings specified in OAR 340-41-270 are not 
exceeded· and 

CBl The plan required by OAR 340-41-270(6l and (9) has 
been approved by the Qepartment and the requirements of OAR 
340-41-270(lll are met; and 

.(Cl An .. easement. on a form a~ceptable to the . . 
. Department.; to allow inspection/ operation and maintenance Of 
::'the. ori-sH::e '.sewage .trea:tmimt and· -disposal: :wstem shall be :. ·-. 
. granted to.the municipality rei:Juired by OAR 340-41.:..270(11). 
Prior to issuance of the construction-'installation permit. 
this document shall be recorded with the County deed records. 

CDl In Tl8S. Rl2E. W.M. and as of January 1. 1990, 

Cil In Section 1. Lots 801 and 900, 

Ciil In Section 2. Lots 400, 401. 403, and 
601, 

Ciii) In Section 11. Lot 2200, 

( ivl In Section· 12·, Lot 400. 

......... ··' .. · ... · ·. ''. 
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Attachment B 

•) '• Jo,:• 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information on 
the Environmental Quality Commission's intended action to adopt a 
rule. 

: ... 
:· :· .,i ! .. --.. .:-. 

~ . . . . . . ... . ·- . . 
Oregon Revised Statute (ORS) 468.020 grants the Environmental 
Quality Commission the authority to nadopt such rules and 
standards as it considers necessary and proper in performing 
the functions vested by law in the Commission." ORS 468.710 
states that it is the public policy of the state to conserve 
the water of the state and to provide for the prevention, 
abatement and control of new or existing water pollution. 
Further, ORS 468.705 provides the Environmental Quality 
Commission authority over water pollution. ORS 454.685 
grants the Commission authority to prohibit or limit 
construction of on-site sewage disposal systems. 

2. Need for the Rule 

In April, 1983, the Environmental Quality Commission adopted 
special policies and guidelines for protecting Clear Lake as 
an unfiltered drinking water supply. The special policy and 
guidelines established a total annual loading in the Clear 
Lake watershed of 170 pounds per year of nitrate-nitrogen. 
In addition, the Commission established a moratorium on the 
construction of new on-site sewage disposal systems in the 
Clear Lake watershed. These actions recognized the value of 
the lake's high quality water.as a drinking water source and 
the need to protect water quality for this purpose. ·since 
this rule was adopted,,additional studies have been conducted 
which conclude that the limitations for the lake should be 
based on phosphorus instead of nitrate-nitrogen. By 
converting to phosphorus loading limitations, the rule could 
also be revised such that some additional development could 
occur within the lake watershed and still protect the high 
quality water of the lake. 

3. Prinqipal Documents Relied Upon in this Rulemaking 

a. ORS 468 and ORS 454 

.. ' .. 

MW\WC6669 (6/8/90) B - 1 



~ ... · . 
b. Oregon Administrative Rules, Chapter 3~0, Divisions 41 

.. . ~p_d: .. 7:~ .. ~ ., .. : . : . ·' ...... ·' . . ·.·· .... ·., ····"'· . ·"" : ;, ... : ... -::,_., .. : _:.,. .. . . . . ... ~ .. . . ··:' 

c. Raymon·d,. Richard B., Stephen A. Wille, and Jame·s w. 

d. 

Sweet, Final Report - Limnology and Nutrient Dynamics of 
Clear Lake. Lane County, Oregon, Cooper Consultants, 
Inc., Portland, Oregon, February, 1985. 

Christensen, Ralph and Gerritt Rosenthal, North florence 
Dunal Aguifer Study, Final Report, June,.1982. 

' . . . ··' ·.· .. '•. - . . .. - - ''• .. :.' . '· . .. ' . . 

· ,.. '' ·• ·· ···.·· ::_-,:;;: ·:·:·d.6hn;;;;~,:··o;;n·i~'i:M:·;·'·:R1~lii:t-ci rt>:I>et~~ieri;··b.::·~i-~h<i~cf·:.:::_::«::·:··· 
Lycan, James w; sweet, Mark E.- Neuhaus, Andrew L. · · · 
Schaedel, Atlas of Oregon Lakes, Oregon.state University 
Press, Corvallis, Oregon. 

f. Gilliom·, Robert J. , Estimation of Nonpoint Source 
Loadings of Phosphorus for Lakes in the Puget sound 
Region, Washington," U.S. Geological Survey Water-supply 
Paper 2240, U.S. Government Printing Office: 1983. 

g. Chapra, Steven c., and Stephen J. Tarapchak, "Chlorophyl 
£ Model and Its Relationship to Phosphorus Loading Plot 
for Lakes, Water Resource Research, Vol.· 12; No. 6,. 
December,:· 197 6-. · · · 

h. Quality Criteria for Water. 1986, United states 
Environmental Protection Agency, May 1, 1986. 

i. Clear Lake Watershed Study, April, 1985, Century West 
Engineering Corporation, Summary and Recommendations. 

j. Dillon,P.J., F.H. Rigler, A Simple Method for Predicting 
the Capacity of a Lake for Development Based on Lake 
Trophic Status, Journal of the Fisheries Research Board 

·of Canada, Volume 32, No. 9, September; 1975. 

k. Letter from v.w. Kaczynski, Ph.D. to Richard Nichols 
concerning Clear Lake, dated April 5, 1990. 

1. Schueler, T.,Controlling Urban Runoff: A Practical 
Handbook for Planning and Designing Urban BMPs, 
Metropolitan Washington Council of Governments, 
Washington, D.C.,1987. 

m. Environmental Quality Commission., staff report, Agenda 
Item No. G~ April 7, 1983. 

.·,. 
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I.AND USE COMPATIBILITY STATEMENT 

· Land Use· Consistency' · · .: . :· · ... : ·.·. . . .. . ... ., .· ....... . 

The Department has concluded that the proposal confo=s with the 
Statewide Planning Goals and Guidelines. 

Goal 6 (Air, Water and Land Resources Quality): The Department 
believes that the proposed rules will protect water quality 
resources of Clear Lake and Collard Lake. The proposed rules ·Will 

· . e~t~bl;iph .l:~ll:e: l~~.d~ng:l~m.i~s. upon w):li<?l:l ;I.~nd· u.se .,dec;i.~i.~n~· qan. be . 
. ,.:·:·.:· . '··' ', ... r:, bas.ed. ·: "' .. ' ....... . . : ,. '. . : ': ." ·: c: ·.· "· .. ! .•. ' :. ::·:·: '·· . .. .. · ··:: " • • : . · .• ; • . ·. ·.. ' ·: .,, ·' ' ":." :·: .. ' ' 

Goal 11 (Public Facilities and Services): The proposed rules may 
require that a sewage collection system be provided to the already 
existing Collard Lake subdivisions which are not inside an urban 
growth boundary. Sewers may be necessary, however, to protect the 
high quality water of .Clear Lake which is the drinking water 
source for the Heceta Water District and which also augments the 
water supply for the City of Florence. 

Public comment on any land use issue involved is welcome and may 
be submitted in the same manner as indicated for testimony in this 
notice. 

. ...... 
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Attachment C 

FISCAL AND ECONOMIC IMPACT STATEMENT 

Currently, the rules of the Envirorunental Quality Commission 
prohibit the construction of new on-site sewage disposal systems 
within the Clear Lake watershed. There is no sewer system 
available to properties within the watershed and, consequently, 
owners of undeveloped property are unable to build houses because 
there is no available means for sewage disposal. The existing 
ru1e, therefore, has already imposed a significant economic impact 

. . on the , owners of undevE!J,o'ped, property. · . . . . · . . 

·.:- ·:. :• "·: . •' wi~~i~~·:·~~'· ~~t~i~i{~d.';: t~er~ :.~;~'. ~·~J~~~'i ·~~;~igrici~~ :· ~~iiiv'i~i~~~· :· '; 
located around the·northeast corner of Collard Lake. These · 
subdivisions, collectively referred to as the "Collard Lake 
properties", contain about 112 lots and were platted in the late 
1960s and early 1970s. The lots range in size of about 0.17 acre 
up to 0.4 acre. Forty two of the lots have houses on them each 
served by an on-site sewage disposal system installed before the 
current moratorium was put in place. 

Also within the watershed are about 24 other lots varying in size 
from 1 acre to 160 acres (part of this lot is outside the 
watershed). Three of these lots are publicly owned. Three have 
house.s on ·them (one lot has two· houses).. Five privately-owned, 
undeveloped lots are· entirely within the·. watershed. · Thirteen 
privately-owned, undeveloped lots are only partially in the 
watershed. 

The proposed rules would modify the existing policies and 
guidelines for protecting Clear Lake as an unfiltered drinking 
water supply. This would be done by revising water quality loading 
limitations for collard and Clear Lakes. The proposed rules would 
also provide for the addition of a very limited number of new on
site sewage disposal systems that are currently prohibited. It 

. will be up to Lane county to determine how it will revise. 
limitations and restrictions on land uses as needed to meet the 
loading limitations when and if they are revised by the 
Environmental Quality Commission. 

The proposed rule would provide some relief to some property 
owners who currently do not have an approved means for sewage 
disposal for their property. The rule, however, pcite11tially may 
require a sewer. system to be 'insta1·1ed to serve the Collard Lake 
properties although Lane County may choose, instead, to reduce the . 
development density within the Collard Lake subdivisions. Density 
could be reduced by requiring a minimum lot size in which case 

. :;.,,. ..,.·· ........ ~ .. .... , · ... ,,, ..... ··· ·, ...... . 
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property owners would have to consolidate lots by purchasing 
adjacent lots. Another option being considered is a buyout of at 
least some of the undeveloped Collard Lake lots by Heceta Water 
District. There are probably several other options that could be 
developed and implemented by Lane County to meet the proposed 
loading limitations of the lakes within the watershed. 

If the county chooses to sewer the Collard Lake properties and 
allow development of all of the lots, storm water quality controls 

.would probably also be necessary in order to·comply with lake 
·loading limitations ..... T.hese c;ontr¢19.' coµld be. i;ndividµi;tl systems ·: . 

'<\. ·~:,.;:' · ·. · , :ioc,;i.t-ed: 9n<eacl:i>1o:t::9:i::,:.~GiuJ,d ~lie ,;iireiit"::'!iid~.-.ia.Y.9.t;ems', s'ep:'Ving?Jiian!r<.:.;.:; :, ... ~: .· 
lots;' :, :tn' addition· to·. stonnwater qual1ty coritrol. f.\i.cil·i ties,' th'e , ·-.': : ' 

.proposed rules will also require that erosion control practices be ' 
applied to construction within the watershed. 

. , .. 

Because of the potential impact of a failing on-site sewage 
disposal system on the lakes, the proposed rule would require that 
all new on-site sewage disposal systems be under the control of a 
municipal entity. This could be a city or a sanitary district. 
The municipality would periodically inspect the systems, pump the 
septic tanks, and replace systems if and when necessary. 

Finally, the proposed rule requires a routine lake water quality 
monitoring program to .be in place to assure that the status of 
lake water.quality is kriown. This would be the responsibility of 
local. government to _per.form·. 

The greatest economic impact on property owners for sewer 
installation would be if a sewer is installed only to serve 
existing houses within the Collard Lake subdivisions (undeveloped 
lots are bought out or otherwise remain undeveloped). If the 
sewage is collected in a septic tank effluent pumping (STEP) 
system and pumped to the Florence sewerage facility, the total 
cost tor constructing the system is estimated to be $284,000. For 
42 lots making annual payments over 20 years at 7% interest, the 
annual cost for constructing the system (this includes $2000 per 
lot for a new septic tank and pump) is $827.or about $69 per 
month. If the sewer is installed to serve all 112 lots, the 
annual cost would be $428 or about $36 per month. In addition to 
the construction costs, it is estimated that the maintenance and 
operation costs for the collection system would be about $17 per · 
month. There would al·so be a monthly charg.e by the City of 
.Florence to treat.the sewage in addition to the monthly operation 
and maintenance cost for the collection .system. 1 . ·. 

Another mechanism for financing the sewer system that has been 
suggested is by the water users of Heceta Water District. This 
approach has been justified by the fact that the sewer system will 
protect the drinking water source of the district and, 

· '· consequently;·· benefits "al·l· .. of·.· the ·customers within· ·the ·district. · ·· .. · 
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Monitoring costs will result from collecting six samples from 
Clear Lake twice each year. Some of the required tests may be 
able to be performed by Heceta Water District. Others will 
probably have to be done by. a commercial laboratory. We estimate 
this cost to be about $1600 per year.3 

There will be some costs associated with periodically inspecting 
on-site sewage disposal systems and pumping septic tanks. The 
Department would expect the tanks to be pumped no more frequently 
than once every three years. Pumping should cost less than $100 
per occurrence.. Inspections should occur no more than foµr tiines 

· pei::,· y~ar~ ... Ji.ssun)ing ·.:tnat .~acl;l insP.s=qtion :take,s_ ·li.o. Jnore. ·thari.·o"ne 
,·_' ·half :hour· j;:ier inspection .aria. the '.cost is $i5 .'J;ier ·J:iour for the ·· 

person doing the inspections, the annual cost p~r system would be 
$30 dollars per year. 

None of the land within the watershed is currently zoned for 
commercial or industrial use. Consequently, there should be no 
direct increased costs for small business as a result of the 
proposed rules if they are adopted. If Heceta Water District 
opts to pay for either a buyout or to help construct the sewer 
system, small businesses that use Heceta Water District Water will 
have increased water bills. Finally, logging practices within the 
watershed may come under more stringent requirements in order to 
assure that erosion due to logging is minimized. to the greatest 
extent possible. · · 

1. Information relative to the cost of installing sewers in the 
·Collard Lake subdivision.s .·was 'from information. provided to. the 
Clear Lake Coordinated Resource Management Process (CRMP) group by 
the City Of Florence. . 

2. Cost information for a wet pond storm water quality control 
facility was obtained from Schueler, T.,Controlling Urban Runoff: 
A Pra.ctical Handbook for Planning and Designing Urban BMPs, 

·Metropolitan. Washington Council of· Governments, Washington, 
D.C. 1 1987. 

3. Cost information for monitoring were developed from 
information supplied by Century Testing Laboratories, Bend for 
analytical charges for running total phosphorus, dissolved o
phosphorus, nitrate-nitrogen, and chlorophyll £. It is assumed 
that one person can collect the samples and measure turbidity, 
temperature, and pH in a half a day at $15 dollars per hour. 
Shipping costs of $20 per shipment were as~umed . 

. .,. 
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Attachment E 

. ·~· .... · ..... 

TMDL Number: 
.Page 1 of 7 Pages 

'" ............ "<" '. "· ..... TOTAL~ 001'..Y 'r.0Ai>:.,- .... • .'' .. :· 
YATER QUALITY MANAGEMENT PLAN COMPONENT 

· Department of Environmental Quality 
811 Southwest Sixth Avenue, Portland, OR 97204 

Telephone: (503) 229-5696 

::' .. 

Developed pursuant to ORS 468.730 and The Federal Clean Yater Act 

YATER BODY SEGMEITT;: RECEIVING SYSTEM INFORMATION: 

··· ':· -.:, .. :·ti~;;:~' 'Ll;i(;. ~eali ft6'i:0ri~e·:· · .... ,::,:; .. · ,,·,'aii:;;'in: ·.: .. ··~rd i::oa~i:· 

SPECIAL YATER QUALITY VAllJE 
TO BE PROTECTED: 

High clarity 

TMDL PARAMETER: 

Total Phosphate as Phosphorus 

SOURCES COVERED BY THIS 1:MDL: 

Subbasin': 
County: Lane 

APPLICABLE RULES: 

OAR 340-41-270 
OAR. 340-41-006 

Source 
Number 

Allocation 
Type Source Description 

001 
002 
003 
004 

LA 
LA 

WlA 
LA 

Collard Lake 
Clear Lake 
Clear Lake Point Sources 
Department Reserve Allocation and Background 

YATER QUALITY MANAGEMENT ACTIVITIES AND IMPLEMENTATION 

Until this TMDL is modified, point source permits will be issued only if 
they include limits complying with the established waste loads. Nonpoint 
sources will be addressed through specific plans approved by the Department 
pursuant to the requirements of OAR 340-41-270 .. All requirements, 
limitations, and conditions are set forth in the attached schedules as 
follows: 

Schedule A -
Schedule B 
Schedule C 
Schedule·D 

MW\WC6670 (6/8/90) 
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Minimum Monitoring and Reporting Requirements .. . 
Compliance Conditions and Schedules ............ . 
Special Conditions ............... ~ ............. . 
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TMDL Number: 
Page 2 of 7 Pages 

SCHEDULE A 

·· "Pollutant· Di~ah-a~g~ limi'tS'' miio·· ta be" Expe·eded: ·; .· .. :.· i·: ~·- .;:·1·.,. :· ... . ' "· . .... "_.-:· 

1. Pollutant Discharge Limitations not to be Exceeded After TMDL Issuance 
(Interim Limits based on existing conditions prior to implementation of 
controls). 

ANNUAL PHOSPHORUS llJAPS 
(pounds per year) 

_: Source .Number 
: • • • • ~ :: •• J.' :. ·::·: ~-. .~'. •• : 

001 
002 

003 

004 

Clear Lake Point Sources 

Department Reserve Allocation/Background 
(For Clear Lake) ·· 

0.0 

192 

a. The load allocation for Collard Lake is based upon a total phosphorus 
concentration of 14.4 ug/l in the epilimnion and a sensitivity factor 
of 0.37. [2.205 x 14.4/0.37 - 86] 

b. The load limitation .for Clear Lake is· based .upon a total phosphorus 
concentration of 7.8 ug/l in the lake's epilimnion and·a sensitivit)r 
factor of 0.079. [2.205 x 7.8/0.079 - 218] 

c. Department Reserve and Background total phosphorus is based upon 
subtracting the calculated loadings on Clear Lake from existing 
development from 218.3 pounds per year. 

The calculated load for Clear Lake is based adding the contribution 
from the existing Collard Lake development multiplied by 0.52 (Collard 
to. Clear Lake factor) to that contributed by 4 existing houses located 
in 'the watershed, but outside the subdivisions. Each O'f :the 4 existing 
houses is assumed to contribute 0. 88 pounds per year of total, 
phosphorus from on-site sewage disposal systems and 0.28 pounds per 
year from storm runoff. The storm runoff component assumes one acre of 
developed land associated with each house outside the subdivisions and 
areal loading rate of 30 kilogra:msjkm2/year for this residential 
development . · 

The calculated load from Collard Lake due to development is based on 
the assumption of 42 houses each contributing 0.88· pounds per year of 
total phosphorus into Collard Lake from on-site sewage disposal 
systems and 0.11 pounds· per year being contributed into the lake as a 
result of storm runoff from residential development in the 
subdivisions.· The runoff loading assumes 1/4 acre development and a 50 

. kil()gra:ms/k!n2;year areal loading. i:ate. . " 
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TMDL Number: 
Page 3 of 7 Pages 

SCHEDULE A (continued) 

2. Pollutant rii.sche:rge. Limitations rfot ·to· ·bi! 'E~cee4ed ·After ·;,chieving · 
Compliance with Requirements of Schedule C of this Document. 

ANNUAL TOTAL PHOSPHORUS LOADS 
pounds per year 

Source Number Source Description Limitations 

001 

ooi 

003 

004 

a. 

b. 

c. 

d. 

. Collard La)«e 67 
..... " 

.· ... ··. '· ...... ;. ·~ ·: ·• ;.~:: .'.: · '.~:--::::_26,5': " . .., . 
. . · 

Clear Lake Point Sourc.es o.o 

Department Reserve Allocation/Background 
(For Clear Lake) 

If Collard Lake subdivisions not sewered 224 
If Collard Lake sub di vis ions are sewered 234 

Load for Collard Lake is determined by subtracting 18.5 pounds per year 
from the current loading of 85.8 pounds per year. [85.8 - 18.5 - 67.3 
pounds per year] Note: This assumes the addition of alum to septic 
tanks which should result in at least a 95% reduc.tion of phosphorus 
coming.from the 1).ouse. These calculations also assume that."the current 
houses are" contributing about 37 pounds per year of phosphorus which is 
about a 90% reduction from that assumed to be coming from the houses. 

Load into Clear Lake from Collard Lake is determined by multiplying 
Collard Lake loading by 0.52. 

Clear Lake loading is derived from an allowable phosphorus loading of 
264.6 pounds per year. Using a sensitivity factor of 0.079, this 
should be equivalent to a 9.5 ug/1 total phosphorus concentration in 
Clear Lake. 

DEQ reserve and background is calculated by adding a recycle factor of 
22.5 pounds per year plus the load reduced by either sewering or 
modifying septic tank systems to the Department reserve specified in 
condition 1 of Schedule A. The recycle factor assumes a Clear Lake 
concentration of 9.5 ug/l and a recycle rate of 0.5. Recycle factor 
- 22.5 -. [(1.4-1.0)/1.4] x 9.5 x 0.5 x 2.205#/kg x 7.53]. The septic 
tank loading on Clear Lake from modifying the septic tanks in the 
Collard Lake subdivisions is calculated on the basis of 0.44# of total_ 

· P per house and 42 houses, and a Collard to C·lear Lake factor of 0. 52. 
This assumes existing tanks are modified to inject alum and results in 
a 95% reduction in ph'?sphorus. [0.44 x 42 x o.-52 - 9.6] 

•.··.·. . ··.· 
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DEQ Reserve - 192 + 22.5 + 9.6 - 224 

If a sewer is installed the resulting 
Clear Lake is based on 0.88# of total 
Collard to Clear Lake'factor of 0.52. 

TMDL Number: 
Page 4 of 7 Pages 

[No sewer ins called] 

reduction of phosphorus loading on 
P per house and 42 houses, and a 

[0.88 x 42 x 0.52 - 19.2] 

DEQ Reserve - 192 + 22.5 + 19.2 - 234 [Sewer installed] 

..... .,'• .. ' 
I ' ' ·;'',' ·.· •.. :· .·-. .. . ...... .. . . .. . . ·~.:. . .. . . . 

'I ,.'0'. •., •,;.,,;'' ;'• •. ' ''~',' •''•.''>. ·'.'.: • •• "' ... ~·<•: - .. ·.· . :· · .. ·.:··.· ,'; .. -.-. ·' 
'!· 

'· . : ·'. . ·-·. ' ... · . . ~ : ..... 
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TMDL Number: 
Page 5 of 7 Pages 

SCHEDULE B 

Minimum Monitoring and Reporting Requirements 
(unless otherwise approved in writing by the Department) 

1. Ambient Monitoring. A lake water quality monitoring program shall be 
operated to evaluate the effectiveness of the TMDL and to guide 
development of any additional control strategies. The ambient 
monitoring program shall consist.of two water sample collection on two 
separate.dates at .least a month apart. The sample collections shall 

:.i... ;_ ~c~':!t' ,betj,iee_n)·~S:y·.~ 11,nd·SE>p1;;~b1>.r 30 ·~n,d: ·incl.1,1de .a. mitil:.mum.qf. 6 water , . · . . ... 
· ·· .. · : .. · :'siuiples··c.otlected··w:i.tblri ·tn,;,,.:epill,tiiriio'n· of .. C1¢ar .La\<e.:< The•~lilnplBs" :~ :·:···· ·: :.·.· .. , 

... . .. . :.,. : · ... 

· shall be analyzed for pH, total phosphorus, dissolved ortho · · · · 
phosphorus, chlorophyll£, NOz + N03-nitrogen, temperature, and 
turbidity. 

SCHEDULE C 

Compliance Conditions and Schedules 

1. By October 1, 1993, all sewage generated within the Collard Lake 
subdivisions shall be collected, treated and disposed according to a 
sewerage facilities plan report submitted to the Department by October 
1, 1991. No construction of the sewerage facility shall begin until 
the f~ciiities plan and .engineer'ing ·pliin.s and specifications have· been 

. approved in writing by ·the Department .. · The Department may grant an 
exception to sewer the Collard Lake subdivisions if, by October 1, 
1991, an alternative plan is submitted to and approved by the 
Department. The alternative plan must provide equivalent controls on 
phosphorus so that the loading limit for Collard Lake is met. 

SCHEDULE D 

Special Conditions 

1. The total phosphorus maximum annual loading for the Clear Lake 
watershed shall be deemed exceeded if: 

(a) The median concentration of total phosphorus from samples 
collected in the epilimnion between May 1 and September 30 
exceed 9.5 micrograms per .liter during two consecutive years, 
and 

(b) The median concentration of chlorophyll £ from samples 
collected in the epilimnion between May 1 and September 30 

,exceed 2.75 micrograms per liter during two consecutive 
years . 

..... , .... · .. · ... ·: . . · .... 
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TMDL Number: 
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2. Lane County or any other jurisdiction shall not issue permits allowing 
connection of new development in the Clear Lake watershed to a sewerage 
facility until a plan is submitted to and approved by the Department 
showing how total phosphorus loadings limitations required by OAR 340-
41-270 will be achieved and maintained. The plan shall address total 
phosphorus associated with erosion due to construction as well as.that 
due to existing and new development. The plan shall include ordinances 
as necessary to effectively implement the plan. 

· 3 .. .Department; or its cont;ract agent 'shall not issue on- site sewage system 
:.-.,.···:. - constb,ictiori ·.i):'.l.st.a.11ai:19n .P~1:1J1ita ·or. fa.v.ot;i.ble site evaluation· rgp,orts ·.. · : 
. :.· f<ir. sewage ·systems 'to 's'e'.i:ve:propetty ~ithin: 'the. Clear·:Lake watersl}iid ':'.'· ~ .::-•: 

until a plan is submitted to and approved by the Department 'shoring how . · 
total phosphorus loadings limitations required by this rule will be 
achieved and maintained. The plan shall address total phosphorus 
associated with erosion due to construction as well as that due to 
existing and new development. It shall also address forest harvesting 
activities. The plan shall include ordinances, easements, and/or 
contracts as appropriate and necessary to effectively implement the 
plan. 

4. No construction of the sewerage facility to serve the Collard Lake 
subdivisions shall begin until or unless: 

(a) The facilities plan report and engineering plans and. 
specifications have been approved in writing by 'the.Department, 

(b) It is constructed and operated by a municipality with authority 
for the operation and maintenance of sewerage facilities. 

(c) Before construction starts, the municipality shall demonstrate 
that it has a reliable source of funding to assure proper 
construction, operation, maintenance, ahd replacement of sewerage 
control facilities. 

5. No on-site .sewage system construction installation permits, favorab'le 
site evaluation reports, or sanitary sewer connection permits shall be 
issued until a plan for monitoring the water quality of Clear Lake is 
submitted to and approved by the Department. The plan shall include 
contracts or memorandums of agreement that assure that the monitoring 
will be conducted. 

6. Unless. it· is demons.Crated that stormwater runoff treatme,nt and 'control 
systems are not necessary to meet the total maximum annual ioadiu'g for 
total phosphorus, any off-site or on-site control facilitie's for 
stormwater quality control necessary to comply with this total maximum 
annual l~ad shall be under the control of a municipality. 

.·;·: ·., ...... ·.' .. . ' .. . . ·' ,_.. . .. -. •' .. . . : . . . ~ . . . . . ' .. . . .. 
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7. A municipality shall be responsible for all sewerage facilities 
including on-site sewage disposal systems constructed in the Clear Lake 
watershed after December 1, 1989. 

'··· ·' 
~ . . . . . ... ::··· ....... . . '· .. . ... •.• .····· : .. 

. ·. ··. . ' ·· .. ···,, . ·=··~:.".: ... . ·. 
•,' 

. . "·' .. ". 
' .. · ··.·.·,. ,, ...... 
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Attachment F 

SUMMARY OF CRITERIA REQUIRED BY ORS 454.685 

ORS 454.685 establishes the authority for the Environmental 
Quality CoIDinission to limit or prohibit construction of on-site 
sewage disposal systems. The CoIDinission is required to consider 
certain factors when prohibiting or limiting the types of systems. 
The factors are as follows: 

·, ..... · '.b;. Pi;ese.nt an~ pi;:c;ij ected density.· of population. 
. )3l.Ze /O,f bh~l..ldJ.n,g.,J,9,tS,~ .... · .. :.'.":., . ........... ,. .:.,; ..... ::' ....... ·.:.·.:,,: .. : .. :.-."''."·"·'".·.·.· .. •'.'' .. 

c, 
d. 
e. 

f. 

g. 
h. 

i. 

Topograp y. . · · ... . "· ·: · "" ... ".,: · · ·· 
Porosity and absorbency of soil."· 
Any geological formations which may adversely affect the . 
disposal of sewage effluent by subsurface means. 
Ground and surface water conditions and variations 
therein from time to time. 
Climatic conditions. 
Present and projected availability of water from 
unpolluted sources. 
Type of and proximity to existing domestic water supply 
sources. 

j. Type of and proximity to existing surface waters. 
k. capacity of existing su}Jsurface sewage diSJ?Osal·sysj:ems. 

These factors are addressed, in order, as follows: 

Factors (a) and (bl: 

The Clear Lake watershed area contains 850 acres of 
public and private land. There are approximately 138 
existing lots contained in part or in total within the 
watershed. Lot sizes range from one quarter acre to 120 
acres. There are about 46 houses in the watershed. 
Some of these houses are occupied' only be seasonal 
residents. · 

The maximum build-out population projection for the year 
2000 based on current zoning, multiplied by 2.6 persons 
per residence, is 358 people. 

Factors (cl, Cdl, (el, (fl,· and Cgl.: 

The Clear Lake Watershed is a relatively !'lat dunal 
sheet of wind blown sand over an ancient wave cut 
terrace. The sand is of medium grain size with high 

·porosity and absorbency, as illustrated by the lack of 
surface drainage features. The homogeneous dunal 
aquifer is highly permeable with a permeability constant 

.... :ranging,' froni "250· to.: 700 ·gallons. per.day ... ··. . . : .......... ; .. " ..... . 
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Annual aquifer recharge is 4.36 feet per year. Clear 
Lake is the aquifer discharge zone. The rapidly 
draining nature of the dunal aquifer make it likely that 
any discharges on or in the aquifer will eventually 
percolate down to the water table and be discharged.to 
Clear Lake. 

The watershed is located in a temperate marine climate 
zone and receives an average annual precipitation.of 69 
.inches with ranges in average monthly .temperature from 
61°F. to 44 5°F . : · · · .. · : 

··, ; ... ·.····r1iC::~c,~{:c~r:.::cii">~~~<l·:· f"ji =·.·:.::·· :>··~ .'>··. · :.. :. · :~;: .... ~··· ·.· '"i: .. : :·.'. :'.:. ·'.<:· 
The.moratorium area.contains two surface water bodies,· 
Collard Lake and Clear Lake, with 190 acres of lake 
surface. Residents of tJ:le watershed currently under 
moratorium are provided· domestic water from Clear Lake 
by the Heceta· Water District. The District provides 
water to improved properties within its boundaries and 
also supplies a portion of the water needs of the city 
of Florence. 

The Clear Lake Watershed is within the North Florence 
Dunal'Aquifer which has been declared a "sole source" 
·aquifer. by the u. s .. Environmental _Protection Agency. 

·.such a .declaration means that the Administrator of EPA 
has dete=ined that the North Florence Dunal Aquifer "is 
the sole or principal drinking water source for the 
area and which, if contaminated, would create a 
significant hazard to public health." 

.Existing treatment facilities for the domestic water 
provided by the Heceta Water District do not presently 
include filtration due to the existence of a unique 
source of high quality raw water ~ource currently 
available from Clear Lake. 

Without controls to limit the discharge of nutrients in 
to the lake via surface and groundwaters, existing and 
potential future development in the Clear Lake watershed 
will lead to increased algal growth in the lake. Algal 
growth will impair the ability to use lake water as 
domestic water without potentially expensive treatment 
of the water prior to distribution. 

The Department believes that the very high water quality 
·of Clear Lake can be preserved by limiting phosphorus 
discharges.into the lake. 

···. ,,,. ,• .. . .... '• ., ., ~ .· 
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Factor Ckl: 

Scientific literature indicates that each dwelling 
using on-site sewage disposal systems will potentially 
contribute about 1.8 pounds per year of total phosphorus 
to the surface waters in the watershed. The Department 
believes that unrestricted construction of additional 
on-site sewage disposal systems will increase levels of 
phosphorus in the lake that will .then begin to impair 
its.water quality and its use. as a drinking water. · 

.,: .,, ;·'. . . . . . . · : sp~r.ce·;" $ome ad~itionai. 'oh-site~· sewage,.dif?poisal. systems . 
. ,.. . . .. :· .·: , ... ·~ '. mi'ly: ·'.be a:1·1o'i.iabl,~~ but: onl¥ if •:j:iart :·of' a management p],:an' ' . 
· · .for the la.JC~ tha.~. lilnits .overall phosph.orus dis¢ha';--ges 

into the la~e. The management plan must ·consider 
sources of phosphorus from forest activities ·and 
residential runoff as well as from on-site sewage 
disposal. 
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Attachment G 

'BACKGRO{)ND_ ~PORT 
I 1, t " • ' • '•," ~ • :' \•' • ' ,• , •_, . • ,, . , : • '.- · -; "• r: .... ·. ,·· ... _, '" ... : .... . :. ~ . ••, ,•. . 

CLEAR LAKE NEAR FLORENCE 

Background and History 

Clear Lake is located a few miles north of Florence, Oregon. It 
is the water supply for the Heceta Water District which provides 
domestic water for about 1350 users. In addition, the District 

, ....... ,sµ.pp;L~_e,f! .. ~9U,.t. ~ .. ?a_+J, .. o,.t ... milLigI?- .g'3-,:J.l9n~. flf ,wa~ez:: .. J:'El:t:',. m9,~tA_ tg .. .. : 
... . ··the City of-Florence.to augment·the·City•.s well' water ·supplie'S· . ·-. 

during the summer mo'nths·. Clear Lake has the potential to i;upply 
upwards of two million gallons per day of water. currently, only 
chlorination is provided after withdrawal from the Lake. The 
District is operating a pilot study to detennine,the feasibility 
of using a slow sand filter system to meet federal requirements 
of the Safe Drinking Water Act. 

Clear Lake is a sand-dune lake, with a surface area of 153 acres 
and a maximum depth of 86 feet. The western shoreline is 
bordered by sand dunes; the eastern shoreline is covered by 
second growth forest. The primary surface inlet to Clear Lake is 
Collard Creek, draining from Collard Lake. 1 

Both Clear Lake and Collard Lake are part of ·the North Florence 
Dunal Aquifer. Although the land immediately adjacent to Clear 
Lake is virtually undeveloped, there is already some residential 

.... developl!lent . around Col.lard. Lake, 2. . . , . 

Clear Lake is one of only a few coastal lakes that are 
oligotrophic (others are Woahink and the Clear Lake south of 
Reedsport). Oligotrophic lakes have a limited supply of 
nutrients, are biologically unproductive, often deep, with very 
transparent waters which are usually· fully saturated with 
dissolved oxygen. 3. · · · · ·· · · 

1 Raymond, Richard B., Stephen A. Wille, and James W. Sweet, 
Final Report - Limnology and Nutrient Dynamics of Clear Lake, Lane 
County, Oregon, Cooper Consultants, Inc., Portland, Oregon, 
February, 1985, page 1-1. 

2 Raymond, Richard B., Stephen A. Wille, and James W. Sweet, 
Final Report - Limnology and Nutrient Dynamics of Clear Lake, Lane 
County, Oregon, Cooper Consultants, Inc., Portland, Oregon, 
February, ~985, page 1-1. 

3 Raymond, Richard B., Stephen A. Wille, and James W. Sweet, 
Final Report - .Limnology and Nutrient Dynamics of Clear Lake, Lane 
County, Oregon, Cooper consultants, Inc., Portland, Oregon, 
February, 1985, page 1-1. 
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.A study of the .North Florence Dunal Aquifer,. including Clear 
.. , . : -:.µke, w~~L .init.ia:t~d :i,i;: 19 :7!3 te> . f.o.=\il';lte .. ~:L t;,ern~ti Vff,~ .. for: ~!J,e~ . 

. protection of the aquifer ·from contamination by on-site· sewage· 
disposal. In the study, nitrate-nitrogen was the 
contaminant/nutrient of primary concern. 4 The final report 
strongly recommended "a commitment be made to retain Clear Lake 
as a pristine domestic water supply and to protect and improve 
its water quality or a commitment be made to develop alternate 
water supplies and/or additional treatment facilities and Clear 

. Lake be allowed to degrade in quality."5 More specifically, the 

.... 

· · .. · . · :··" '· · .. r¢pq:i;:t pec91.1¢iei.nc;lE!9, .. ;i;,!iat .. no: pefw. ~ev;~opmEint:s. };i.e .. · a;I,;L:<:>-'!'l.eg. ;4i .tl:J?.: : ; .. . .• ... ,,: . , . 
· . : ·Clear .. Lake. watershed usl.ng on-site ·sy.stems. AlI permits· approved " ·: 

· :m.ust :include plans for .-the transportation and treatment of wastes 
outside the watershed boundaries, or for the use of dry~waste and 
grey water systems in instances where such systems do not 
increase the calculated overall loading beyond 170 pounds per 
year of nitrate-nitrogen and only as replacements for on-site 
systems.6 

In October, 1982, the Lane County Commission petitioned the 
Environmental Quality Commission to modify the Department's rules 
for on-site sewage disposal to prohibit the construction of new 
on-site systems in the Clear Lake watershed. The County also 
adopted an order which established a moratorium on new 
development within .the watershed. (It should be noted that the 
County has since repealed this order and, consequently, there is 
no longer a building moratorium in the watershed). 

· In April,· 1983, the··Environmental ·Quality· Commission adopted 
special policies and guidelines (Attachment I of this background 
report) for protecting Clear Lake as an unfiltered drinking water 
supply. The special policy and guidelines established a total 
annual loading in the Clear Lake watershed of 170 pounds per year 
of nitrate-nitrogen. In addition, the Commission established a 
moratorium on the construction of new. on-s.ite s.ewage disposal 
systems .in the Clear Lake watershed .. These actions recognized 
the value of the lake's high quality water as a drinking water 
source and the need to protect water quality for this purpose. 

4 Christensen, Ralph and Gerritt Rosenthal, North florence 
Dunal Aqµifer Study, Final Report, June, 1982, page iv. 

5 Christensen, Ralph and Gerritt Rosenthal, North florence 
Dunal Aqµi.fer Study, .Final Report, June, 1982, page 2. 

6 Christensen, Ralph and Gerritt Rosenthal, North florence 
Dunal Aqµifer study, Final Report, June, 1982;. page 2. 
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In 1984, Lane County hired Cooper Consultants, Inc., to study 
Clear··Lake ... 'rhe· ·study had. two objectives: II first· to . . . 
c"naracterii"e "t!:ie seasonal' variat.i,on"'i'n .. biota: ·a.no:. ni:itr"ients · 1n the 
lake, and, second, to determine what might be the effect of 
adding nitrogen, in the form of nitrate, to Clear Lake. 11 7 The 
Cooper study was compieted in 1985. In addition, two other 
studies relative to Clear Lake were also completed in 1985. One 
study, conducted by Mr. Ralph Christensen, was the development of 
a water quality model for Clear Lake • The final study was a 
technical feasibility analysis and economic evaluation of several 

.. < ·· : Clear t.ake. ;wate;i:-shed protection alternatives. ·:This was done by. • •· 
·: ··· · . ·:·= "'. ·'. ceriti.iry<West ·E:h•ifine·iil:'lrig' cth:.'pcii-at'i6n 'of': :eei·iiir/"· o:tei<;ton ;' :. Thi!;:. : .; '· .:· :·. 

. feasibility analysis concluded that "the alternative. to sewer the 
existing high density Collard Lake Subdivision was best suited to 
protect the Clear Lake Watershed based upon the present 
conditions and study criteria. 11 8 

There are a number of property owners within the Clear Lake 
watershed who have been adversely affe.cted by the Commission 1 s 
current rules. Of the 112.total lots in the platted subdivisions 
around Collard Lake, about 68 are undeveloped. {For convenience, 
these 112 lots will be referred to as the "Collard Lake 
properties" in this report). These lots are relatively small {one 
quarter acre to one acre in size). Because a sanitary sewer is 
unavailable· to the·subdivisions and because sep1::.ic tanks and 
drainfields are not allowed, houses cannot be built on the 
undeveloped lots. 

<Within .the watershed, ... but .. outside the. platted sul::ldi\'.'.isions <;1re 26 
properties, varying in size froni one· acre to 145 acres. {Again 
for convenience, these 26 properties will be referred to as the 
"big Clear Lake properties" in this report). Only five 
properties, however, are totally within the watershed. Three of 
the properties are owned by public bodies, Heceta Water District 
and Lane County. Five properties· have existing dwellings on 
them. These _·existing dwellings are assumed to use septic tanks 
and drainfields. Since no sewer system is available to the big 
Clear Lake properties, further development is also precluded by 
the moratorium on construction of on-site sewage disposal 
systems. 

7 Cooper Consultants, Inc., Final Report. Limnology and 
Nutrient Dynamics of Clear Lake. Oregon, Lane County, February, 
1985, page 1-2. 

8 Clear Lake Watershed Study, April, 1985, Century West. 
Engineering Corporation, ·Summary and Recommendations·. 

MW\WC6676 (6/8/90) G - 3 



· The Clear Lake watershed· is outsid€ the city of Florence urban 
" '>· · · · groWth· ·bo;\ll'lda+)' i :-: .. Th,~r.e,t:Ore;· ... zoning and. J;iU.ilding .. r.eq)iir~me11.ts ·are. 

. through L<ine County. . 'Frie big ·clear Like properties are zoried": ,.: ... 
either .F-2 (forest lands) or ML (marginal lands). Lane County's 
property is zoned NR (natural resource). The Collard Lake 
properties are zoned R-4 which would allow construction of a 
single family dwelling if an acceptable means for sewage disposal 
was available. 

... . In,Q.ctober, 1987, in reisponse.to a petition from a citizen of 
:." : ... 

1 
· ·'· .. ··· ·Fior~·nce; : ·the.7:u ~s,/:::Eflv¥~en~c::i. .. :i,)~o~~o~J,qn .).g~!'iG.Y. .· ,g~is ,l,_gfl}\ t::fi'!.9-.. ·.~}).~.· .. _ .. , _ 

North 'Florence Dunal- Aquifer, .. including the 'Clea.r Lake watersh~d " ". . 
as a Sole Source Aquifer pursuant ·to the federal Safe Drinking 
Water Act. Any project located within the boundaries of the sole 
source aquifer that receives financial assistance from the 
federal government must be reviewed by U.S.E.P.A. to assure that 
it does not pose a threat to the drinking water contained in the 
aquifer. If there is no federal financial assistance, U.S.E.P.A 
plays no role in the review of the project. 

The inability to develop their properties has caused the property 
owners to put increasing pressure both on Lane County and the 
Department of Environmental Quality. In 1987, several of the 
owners of big Clear Lake properties sued Heceta Water District, 
Lane County, and the Environmental Quality Commission claiming 
that the Commission's rules prohibiting new on-site sewage 
disposal systems and Lane County's development moratorium 
constituted inverse condemnation of their properties. The suit 
was dismissed because·the·plaintiffs had. not attempted.to use .. 
other remedies available to them such as petitioning the 
Commission to modify the rules. 

In 1989, Lane County asked the siuslaw Soil and Water District to 
convene a Coordinated Resource Management Process (CRMP) to 
develop and recommend a watershed management .plan.for the.Clear 
Lake watershed. The CRMP was intended to !:iring together people 
and agencies that have interests within the watershed to resolve 
the resource management conflict. Representatives from Lane 
County, City of Florence, Heceta Water District, the Collard Lake 
properties, the big Clear Lake properties, and the Departments of 
Environmental Quality, Forestry, Fish and wildlife were invited 
to participate in the process. The group began meeting in April, 
1989 and has meet many times since. At the time this document 
was being drafted, the CRMP group was in final preparation of a 
document containing various management alternatives. It is the 
intention of the group to present this do~ument to the public and 
hold hearings on it ~n June, 1990. 
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The CRMP group.has agreed that Clear Lake's high quality water 
shoul:d. be maintained. The group. 1.°s goal has ·been .to determine l:iow· 

· b~st the·:iake 6'a.n ·b·e ·p-rotected '°whf.1e :fitiii' nie.~tinq the·\·ieeds» of .. · · :. 
the property owners and the affected entities including the ·state 
agencies as well as Lane County, Heceta Water District, and the 
City of Florence. 

The management plan proposed by the CRMP group will probably 
consist of two basic issues. The first issue concerns the 
re.commendations for water quality loading limitations for Collard 

• · ,an~ .c];e,a;c:- J:.ak.eS~ , ~h~ -E1·ril'j,1:0.I1)lrenta.l Q,t;<tlit,y.:CoJ;llini~~iol}. wj,11, J:i~ _; .. 
. .. .. ' •..• <.·· . . . 'the.· . r.espohs il:if e · body .·ili '°Oregon . for·. ·cons1.deir1hg 'the' CRMJ? . group's .... ~ ·· . 

recommendations and .deterin.ining ·whether to .revise existing· . 
limits. · 

The second issue concerns recommendations for limitations and 
restrictions on land uses as needed to meet the loading 
limitations established in rule by the Environmental Quality 
Commission. Because local governments have been designated the 
primary responsible governmental agencies for land use planning, 
the second issue will be ultimately determined and implemented, 
in the case of Clear Lake, by Lane County through ordinances 
adopted by the county board of commissioners. 

Technical Issues 

When the Environmental Quality Commission adopted its rules for 
Clear Lake, the main concern relative to water quality was the 
addition of nutrients·. (nitrogen and .phosphorus). caused .by 
increasing urban development, particularly on-site sewage 
disposal systems, within the watershed. As nutrient levels 
increase, algal activity will also increase, causing high 
turbidities and odor and taste problems. At that time and as is 
still the case, Heceta Water District provides water to its 
customers from Clear Lake with -Only chlorination, but no 
fiitration •. It must be stated.that tl:ie federal Safe Drinking 
Water Act will most likely require that Heceta Water District 
provide filtration regardless of the water quality of the lake. 
If the lake remains clear and free of algal growths, however, the 
costs of providing filtration can be significantly reduced. 

At this time, the Environmental Quality Commission has several 
issues to consider relative to Clear Lake and the determination 
of whether or not to revise the policy and guidelines that have 
been adopted to protect Clear Lake water quality. These are: 

1. Should the loading limits for Ciear Lake be based on 
phosphorus "instead of nitrate-nitrogen as is currently 
stated in the rule? 
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.... ,. : '~· 

.·· 

.2 • 

.· 
If. the l.oading limits .. are ch!'lnged to phosphorus limits, 

. w:h'at'should·the new limi,t.s.b!'!?. ·Should the· limits allow 
. ariy addition'ai ioadlngs . ori' tfre ~iakei ... ff 'sci;: how' mucli.'? 

'. ,. . '. .. :.i~ .. 

3. What watershed management alternatives are available if 
the allowable Clear Lake loading is reestablished to 265 
pounds per year of total phosphorus? 

4. Should the existing policies and guidelines be expanded 
to better assure that Lane County can develop a . 

.... . : . :watershed .management· plan .. coi:isistent with <1.llowa:tile lake_ . 
... ·roaciings?""' "'"::"• · .. : ........ ·· ··_ ..... '. ... ", __ '· .... .-:·· · 

5. What criteria should be used to verify that the lake's 
water quality is remaining at an acceptable level? 

6. Is the approach being proposed with Clear Lake 
compatible with the protection of other lakes with very 
high quality water? 

A response to the above issues follows: 

ISSUE: Should the loading limits for Clear Lake be based on 
phosphorus instead of nitrate-nitrogen as is currently stated in 
the rule? 

At the time that the special policies were adopted, water quality 
data suggested that nitrogen was the limiting nutrient and 

.. ·control . of this parameter would 'prevent excessive algal growths 
in the lake. Subsequent water quality data collected in 1984 by 
Cooper Consultants, Inc., showed that the lake was instead. 
phosphorus limited although both nitrogen and phosphorus were 
present in the lake at very low levels. 

The water quality.data .collected- by cooper Consultants, Inc., was 
part of an extensive study of the limnology and nutrient dynamics 
of Clear Lake. The results of this study are contained in FINAL 
REPORT - LIMNOLOGY AND NUTRIENT DYNAMICS OF CLEAR LAKE, OREGON 1 . 

Cooper consultants, Inc., February, 1985. This report concludes 
that "Clear Lake is similar to other oligotrophic lakes. The 

·water-is very clear, there are relatively few algal cells in the 
water, and nutrient concentration is low. 11 9 The report also 
states that "phosphorus is the major limiting nutrient. Nitrogen 
can become limiting for short periods, but any added nitrate is 

9 Raymond, Richard B., Stephen A. Wille, and James w. Sweet, 
Final Report - Li·mnology. and Nutrient Dynamics ·of Clear Lake, Lane. · 
county. Oregon, Cooper Consultants, Inc., Portland, Oregon, 
February, 1985, p 1-3 
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quickly consumed and phosphorus is again limiting after a short 
1 growth spurt. There is ·no continued increase with. increased 

, ... · .· .. .' .. ,·.nitr.cig'en •. An,. iricre.ase 'in ·phosphoi:Us .. :c;oncentl::ation in: the .. lake 
" .. · wi11 · result in increa~ed algai growth. ln . the · 1aie:; .. :ro . :The : .. -. · · · .. , · · 

·"·· 'I :· ·. :·· .- , 

average phosphorus concentration in Clear Lake during the summer 
months (May through Septemberii according to the Cooper report 
was 7.8 micrograms per liter. 

The Department agrees with the conclusions of the Cooper report. 
In addition, it should be pointed out that phosphorus has been 
the . t;;i.rget nutrient of most. con:tr()l efforts to limit algal gro.wth 

....... in~
1.fr~sh ... wp..ter.·"·.~y:;;t~~~. :·,._ :.: ...• >:· .:.;.:: .. ;:: .. ,,.·,:-. ... , ~.· : .. · ...... ; .. · .. ·.· .... ·.·.· ... ·. . · ··. ,.,. ·. . . . -~:.:·:;· ... :••:.::·:. ,,., .... ~ .~·: .,..=···"~ ,. 

if· the current riitrabi...:nitrogen ·1imftatiori. w~re retained,. 
however, Clear Lake would probably still be very effectively 
protected. This is because the current limits would limit the 
number of houses using on-site sewage disposal systems within the 
watershed to about eight according to the documentation in the 
original April, 1983 EQC staff report that proposed adoption of 
the Clear Lake nitrate-nitrogen limitation. Further, with eight 
on-site systems, probably very little other development could 
occur including forest harvesting. Consequently, in order.to 
meet the current nitrate-nitrogen loading limit on Clear Lake, 
most of the existing development would have to be removed. The 
phosphorus load associated with the nitrate7nitrogen loading 
limit would be substantially below what would be needed to 
maintain lake water quality. (Projected lake phosphorus loadings 
would be 206 pounds per year instead of a current estimate of 218 
pounds per year under current conditions.) The Department 
believes the nitrogen based limits may be more stringent than 
necessary to adequately protect the lake's water quality. 
Phosphorus-based loading limits, on the other hand, could be set 
at levels that would maintain very good lake water quality and 
still allow some development . 

. ·CONCLUSION AND RECOMMENDATION: 

The Department concurs that the lake is phosphorus-limited and 
the lake loading limits should be based upon phosphorus instead 
of nitrate-nitrogen. 

10 Raymond, Richard B., Stephen A. Wille, and James W. Sweet, 
Final Report - Limnology and Nutrient Dynamics of Clear Lake. Lane 
County, Oregon, Cooper Consultants, Inc., Portland, Oregon, 
February, 1985, p 1-8. 

11 Raymond, Richard B., Stephen A. Wille, and James W. Sweet, 
Final Report - Limnology and Nutrient Dynamics of Clear Lake, Lane. 
county, Oregon; Cooper Consultants, Inc,,. Portland,, Oregon, 
February, 1985 1 p 3-4. 
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ISSUE: If the loading limits are changed to phosphorus limits, 
·wha~ .. ~houl~ the. I).ew limits be? Should the. limits a_llow any .. 

: ··:~d\iitional ).oad'.\..Il9:l:l .. ()~.tile ·).~~f . ,If .. so,. ):10.w: .. llll.J.ch? ... ·.: · .. . . ' . . . . . ~·· : .' . . . .. . . . . . . ··: . :. . . ...... '• ': . ·.~ .. ; 
Before proceeding on this issue, there should be some discussion 
of the trophic classification system for lakes. It is the system 
most widely applied to lakes and reservoirs. In it, "surface 
waters are ranked according to their biological productivity: 
unproductive lakes are termed oligotrophic ('little-nourished') 
and productive lakes are termed eutrophic ('well-nourished'). 
The. produc.tivity of a lake is determined by a number of chemicql 

. , · .- :·and -'pJ;tysical ··charac:!:!=risti9s :of: ;..rhie?tl."t~~ !110!>~. impoi;tant :al;'e.-the · . 
. availability. of. essential "plant. riutrlents;. primarJl·y Iil trbge"r( arid ··

phosphorus, and the intensity of light throughout the surface · 
water. Although 'the terms oligotrophic and eutrophic provide a 
scale against which lakes may be ranked, an additional term has 
been added to allow for a wider range of categories. This 
includes 'mesotrophic' for lakes that are intermediate between 
oligotrophic and eutrophic. ul2 · 

(Attachment 1 to this background report is a table reproduced 
from a paper written by Robert J. Gilliom13 that describes 
the biological changes to lakes in the PUget sound area as 
phosphorus concentration increase. It should be noted that 
the biological changes are not abrupt from one trophic phase 
to another.· Any .increase in· phosph0 rus concei:itrations, even 
if only slight, will produce proportionately more algae.) 

There is no complete, universal agreement on the point at which a 
lake is no longer oligotrophic and enters mesotrophy. A review 
of the literature, however, seems to indicate general agreement 
that a mean concentration of 10 micrograms per liter of 
phosphorus is the upper level for oligotrophy. Some authors have 
also used chlorophyll £ concentrations to define trophic phases. 
Chapra and Tarapchak14 in their December 1976 paper reviewed 
various criteria for trophic states relative t<:> c;:hlorophyll £ and .. 

12 Johnson, Daniel M., Richard R. Petersen, D. Richard Lycan, 
James w. Sweet, Mark E. Neuhaus, Andrew L. Schaedel, Atlas of 
Oregon Lakes, Oregon state University Press, Corvallis, Oregon, p 
29. 

13 Gilliom, Robert J., Estimation of Nonpoint Source 
Loadings of Phosphorus for Lakes in the PUget Sound Region, 
Washington," U.S. Geological survey Water-Supply Paper 2240, U.S. 
Government Printing Office: 1983, p4. 

14 Chapra, Steven c., and Stephen J. Tarapchak, "Chlorophyll 
£ Model and Its Relationship to Phosphorus Loading Plot for Lakes, 

·Water Resource Research,. Vol. 12, No.· 6 1 December, 1976, p 1261. 
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concluded that 2.75 micrograms per liter of chlorophyll £was an 
appropriate upper boundary for ?ligotrophy for lakes in a 
nc:irthern·tamperate .zone;· Finally; Vollenweider has develope.Ji a " 

. curve. Using: .'totai . phosphorus. '.'l"pad·i:ngs: in. g:r.;a111s: per· ."square · mete:zi. ·,·. · · · • . · 
of surface area per year to define a permissible leiiel for · 
oligotrophic conditions within the receiving waterway for a 
particular water volume where the mean depth of the lake in 
meters is divided by the hydraulic detention time in years.15 

By using the above criteria for the upper boundary of oligotrophy 
and applying it to lake modeling equations developed by various 

... i!Uthc:>r$.: o,n.e Cll.n, det.ermitie ci.~$ociated, ·maximum ,liJ!i.its .. for . . . . . 
: ·'" ·· · phosp'h8iiis· .roa.a:rrigi!i' 'f.dr · a::ii' 'O'tigotropb:f'c 'sti!te·:. 'tor·.:.·c;::1~ar .. La:k~ ·'tor·;~ , · ' ·., 

each of the crite·:ria. The· follo\ofin'g table displays the loadings'· 
for various criteria and equations • 

. MAXIMUM PHOSPHORUS LOADING FOR AN OLIGOTROPHIC STATE 
FOR CLEAR IAKE 

Pounds pe.r year 

Source of criteria/Equation Total Phosphorus Loading 
Pounds per year 

Gilliom* 

Chapra and Tarapchak* 

Dillon and Rigler*/Gilliom* 

Vollenweider/Kaczynski 

280 

317 

346 

441 

15. ouality criteria fo~ water, l9B6, ·united states 
Environmental Protection Agency, May 1, 1986. 
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*Gilliom16, Chapra and Tarapchak17, Dillon and Rigler18, 
Vollenweiderl9 and Kaczynski20 

.... ': ·A.ii·'. the .. fabi.e sh:6ws; tne · app'i:i:catidri .. ci:f-.:t:ht! · vari'c:ius «:ir1teria: anti .. · · • · 
equations do not provide a consistent loading limit for an 
oligotrophic state. With this knowledge, the Department 
recommends, as a beginning point, the lowest loading which is 
based upon applying 10 ug/l of total phosphorus to Gilliom's 
equation and would result in 280 pounds per year. 

For comparison purposes, the instream criteria for total. 
:: -,., .... ; ::. ·.: ..... phR7!:P~1Cl,l:Jltf!l.~:cffoJ:: c1o!.1.~F'?1.l1ling ~sl,<J.~l: 2r;iW!-~~i .J~ •:!:~~,:r'i,1~;1:~,t+drr .. R~ye. r.:.: ... , .... ,,,, .,.. .. 
"· . · ' was se. ec ·e as· .. o· ug; ." .U • .'· :.c.··"''"· .. reco!l\:inenas,. in o.r er to" ..... -: · 

prevent the development of biological nuisances and to control · 
accelerated or . cul'ttiral eutrophication, that total .phosphorus 
levels in lakes not exceed 25 ug/l within a lake or reser¥oir.21 
Total phosphorus levels in the epilimnion of Clear Lake in the 
summer of 1984 (from the Cooper report which is the most recent 
data) averaged 7.8 ug/l. 

Gilliom's equation can also be applied to the mean total 
phosphorus concentration found by Cooper during the summer of 
1984. If th.is is done, the current annual loading of total 
phosphorus is determined to be 218 pounds per year. Using the 
1984 data presumes. that conditions in 1984 are similar to those 
·found today in the cigar Lake watershed. This is ·not 

16 Gilliom, Robert J., Estimation of Nonpoint Source 
Loadings of Phosphorus for Lakes in the Puget Sound Region, 
Washington," U.S. Geological Survey Water-Supply Paper 2240, U.S. 
Government Printing Office: 1983, p7. 

17 Chapra, Steven c., and Stephen J. Tarapchak, "Chlorophyll 
£ Model and Its Relationship to Phosphorus Loading Plot for Lakes, 
Water Resource Research, Vol .. 12, No.. 6, December, 197 6,. p 12 6.1. 

18 Dillon,P.J., F.H. Rigler, A Simple Method for PRedicting 
the Capacity of a Lake for Development Based on Lake Trophic 
Status, Journal of the Fisheries Research Board of Canada, Volume 
32, No. 9, September, 1975, pl525. 

i9 Quality Criteria for Water, 1986, United states 
Environmental Protection Agency, May 1, 1986. 

20 Letter from v.w. Kaczynski,Ph.D. to Richard Nichols 
concerning.Clear Lak~ dated April 5, 1990.-

21 Quality Criteria for Water, 1986, United States 
Environmental ProtectionAgency, May 1, 1986. 
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unreasonable because the septic tank construction moratorium has 
essentially prohibited any development wit.hin the watersh<ad. 
TJ:iere has been. no significant· water qua.lity- sampling done· since · ... 
1984, ·however·;· t9 ver:lfy· this ·a:sstimpti'ort.- ""(TJ:i.·e·"oepa:rtment:wishes· ".·!". 

to point out that the big Clear Lake property owners retained a · 
consultant, Mr. V.W. Kaczynski, who has provided calculations 
that show the current lake loading to be 128 pounds per year 
instead of 218 as determined using Gilliam's equation. The 

. Department has chosen to consider the 218 pounds per year as 
representative of the existing loading because it is more 
conservative and is more protective of the lake's water quality.) 

: .. ,,· .. · ,r · ... ·· '-l:'t.:'28o i;o~ri:cis:ot~ 'tofa1::· ~i16~plfoitl~ i;er ye~;·{s''th~·:·11ia~iliimrr·ihnua'1 · '.:· .•. 
loading to be allowed and 218 pounds per year is-the current .. 
annual loading, this leaves 62 pounds per year that could, if 
desired,· be allocated to additional development.. The Department 
believes that the entire 62 pounds should not be allocated to new 
development. Instead, it is recommended that a safety factor 
should be applied and, consequently, only 75% of the 62 pounds 
per year or 47 pounds per year of total phosphorus should be 
considered for allocation to new development. 

CONCUJSION AND RECOMMENDATION: 

The Department believes that an annual total phosphorus loading 
.of 265 pou~ds per year should be established for·c1ear Lake;. 
This would allow an increase of an additional 47 pounds·per·year · 
for new development. 

ISSUE: What watershed management alternatives are available if 
the allowable Clear Lake loading is reestablished to 265 pounds 
per year of total phosphorus? 

The CRMP group has developed and evaluated a number of different 
management alternatives. In predicting the expected phosphorus 
loads on Clear Lake, a number of assumptions have been made. 
These are as follows: 

1. on-site sewage disposal systems serving single 
family dwellings will ultimately contribute 1.8 
pounds of phosphorus per year. This figure is from 
Gilliom22 who found that phosphorus loadings data 
could only be correlated empirically for those on
si te sewage disposal systems over forty years in 
age. The predictions also assume that the 

22 Gilliom, Robert J., Estimation of Nonpoint Source 
Loadings of Phosphor1.1s for. Lakes in the Puget Sound. ;Region, 
Washington," U.S. Geological Survey Water-Supply Paper 2240, 
Government Printing Office: 1983, pl3. 
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existing on-site sewage disposal systems, most of 
which a~e about 20 years old, contribute 0.9 pounds 

··per year.· .'rhere. is· no practic.able .way to confi:r;1!1 · 
. this . asstiiiipt'iori:. · Seine:~ meinbers ci[ the ··<:RMl? ·group . ·· ·.: .. · . 
believe the assumed loading is excessive . 
particularly for those systems over 500 feet from 
the shoreline. Further, phosphorus tends to be 
readily immobilized in all, but the most coarse 
soils. The data on phosphorus, however, -is not 
conclusive. Even using 1.8 pounds per on-site 
system assumes that there is 80% removal of 

t"l: .:.~ .~:-:::·-:.-·~··.·: ,.:.:-·.~.:· .. :~ ... · .... _ ._: .. ~P.POS.J:l~O;r::Up_..j,n. ~~ ,c:j.rai1:1f;i.eld..•. .pntil tl.ler.e ,:i..s . . · .·.· 
· ·:.·: · · "· · ." .. better'""a:ata ,. · t11:'e "bepart:iiie.rit:·· he-I±'e'v.es: 'it' ·±s ., · · .. · ,_ .. ; '. : : ":~< ·: · .'' 

. appropriate to use 1. 8 pounds per year. per on'-si te . . . 
sewage disposal .system. · 

2. All phosphorus loadings contributed by Collard Lake 
properties will discharge first into Collard Lake. 
Based upon Gilliom's work and equations, only 52% 
of the Collard Lake loading will enter Clear Lake. 
This is because of assimilation of phosphorus that 
will occur in Collard Lake. All of the phosphorus 
loads generated by the big Clear Lake properties 
will discharge directly into Clear Lake. It is 
likely, however, that some of the big Clear Lake 
property load will probably go into·collard Lake: 
first, but that this assumption is conservative, at' 
least, in respect to Clear·Lake. 

3. There will be no agricultural development in the 
watershed. 

4. Forestry loads are very difficult to determine. 
While there has been substantial research. done with 
regard to phosphorus and forest activities, there 
are a multitude of variables which makes it · 

· virtually impossible to apply phosphorus · 1aadin<; 
data from one case to another. Erosion appears to 
be the most significant factor ·relative to 
phosphorus loadings. Controlling erosion will 
depend upon the amount roads, harvesting 
techniques, slopes, soils, etc. Although it can 
probably be debated, th§ Department feels that . 
phosphorus loadings of 0.18 pounds per acre should 
be conservative provided that erosion controls are 
maximized. 
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A substantial part of the inflow.into Clear Lake is 
from groundwater. This groundwater contains 

. virtl;l.ally no .. dis.solved .. oxygen.· Anaer~bip . . .. 
:".corid1 tf6ns · could ·increase· ··the 'amoµ.:nt. of phos.phorus 

recycled back into the lake from.sediments. To 
account for this, the Department has assumed that 
one half of the phosphorus contained in the lake is 
recycled back into the lake. This portion will be 
included as part of the Department's reserve. 

Based upon the above assumptions; the Department believes the 
.. . . . .. :;. ~fo.i..:i;cwin.g. la~~. w~t~r.~:ti:§d:. ~an~gE!n:ie.i:it. ~c7.1;1.ar~ps cci:µ~~· b~ ; . '· .: : : . ; .. ' . . ·. 

:·:··'·:.··· ···:···-' ··il!tpleilrent~d··within ·:a··c1ear' Llike;:·-i.oadii:'ig Timit•of.··.265 .pourias·:per.< ·.:·.- :•···· 
year."·· Each case is briefly ·described along with perceived · ·· 
advanta.ges and disadvantages; The reader will notice that ·while 
the Clear Lake loading for most cases does not vary, the loading 
for Collard Lake does. While the major emphasis of the rule is 
on Clear Lake, the implications on Collard Lake must also be 
considered. (Note: The Department does not believe it is the 
Commission's role to determine which watershed management plan is 
most appropriate. This is the duty of local government which is 
the responsible entity for making land use decisions. The 
Commission, however, must be assured that the land use decisions 
do not conflict with lake loading limits. These scenarios are 
provided in this report so the Commission can better understand 
the . ramifications of various lake ··loading: limits.) 

CASE I: Collard Lake annual loading set at 56 # total P per 
year. 
Clear Lake annual loading set at 265 # total P per 
year. 
Department reserve set at 234 # total P per year. 

This alternative assumes that sewers are either installed for the 
Collard Lake subdivisions or a significant number of existing 
homes are .removed. In the case of sewers for the Collard Lake 
subdivisions, it also assumes that all ·lot:·s in the subdivisions 
are allowed to develop. The reduction of phosphorus gained by 
sewers or equivalent controls was given to the DEQ reserve. This 
was done because of the uncertainty about how much phosphorus is 
currently being contributed by on-site sewage disposal system. 
Further, if the Department has correctly estimated the amount of 
phosphorus coming from existing septic tanks, it will be some 
length of time before the phosphorus in the ground and 
groundwater is finally purged and no longer contributes to the 
lake. 
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In this case, there is about 31 pound per year to be distributed 
:to other development. The Department believes that 31 pounds 

. ::, . ~o\ll(j; .<i-llolo(,.h,C!~;;e~ to' b<? built on most. of tl;ie· large properties ' 
around Clear: Lake a:s 'lorlg. as septic. tanks''.:ef.f'lU'ertt: is .. 'dispos;ed. · ... ":. 
into drainfields outside the watershed on those lots that have· · 
some area outside the watershed boundary. Forest harvesting 
would probably have to be controlled to a degree greater than 
that provided by the Forest Practices Act. 

Advantages: .In this case, the loading on Collard Lake will 
be substantially reduced and its water quality over time 

..- ·~~ou1q. improv~ s.$st;apti~lly ... .. . ... .. . " . · . " .. " . · .... ··· .. '·: ·• ·. :.'\'. .. ·~" ·. :: . .'.' · ... ·: .... ".· .. ~-. ..... ·::·.··:··., .·.:·:.:.~·;_.:•·'·.'.~~·:/.r· 

Disadvantage:. If a buyout of Collard Lake properties is the 
chosen alternative, almost every existing house will have to 
be removed. A second disadvantage is that, with. sewers and 
full build-out, stormwater quality control facilities will 
be needed to· control stormwater quality from new 
development. 

CASE II: Collard Lake annual loading set at 123# total P per 
year. 
Clear Lake annual loading set at 265 # total P per 
year. 
Department reserve set at 215 # total P per year. 

Under this alternative, existing.houses in the Collard Lake 
subdivisions would remain, but undeveloped lots would remain 
undeveloped. Very little loading would be then available to 
other development. Houses could be built on the large lots 
around Clear Lake, but no more than two could have on-site · 
drainfields in the watershed. No forestry harvesting could be 
allowed if the houses are built on the larger properties. Even 
if no houses are built on the larger lots, forest harvesting 
would probably need to be controlled to a greater extent than 
that required by the F?rest.Practices Act. 

Advantages: Existing property owners in the Collard Lake 
subdivisions are allowed to keep their houses and not have 
to connect to sewer. 

Disadvantages: Phosphorus concentrations in Collard Lake 
would probably increase substantially (to 21 ug/l as 
compared to existing 14). Algal blooms will be 
substantially more frequent and intense. Development 
options for the larger properties around Clear Lake are 
severely limited. 

Note: the CRMP'group has discarded this option as a viable 
alternative. 
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CASE III. Collard Lake annual loading set at 55# total P per 
year. 

. .Clear. Lake annual l.oading set at 265 # total P per 
•··· .. :·;- _.._·:: .. r . .year··~· .. :· ·· ... ~ · .. : .. !·:: .:···: .: .. ( ... ·: .~·:.···: .-.: . ........ · ··. ·.· ~· :.' .·.·:·.:.: .· · ... · ...... ··· ........ . 

Department reserve. set at 234 # total P per year. 

In this alternative, the Collard Lake subdivisions would be 
sewered, but the remaining undeveloped lots would be 
consolidated, in some fashion, to one acre lots. Larger. 
properties around Clear Lake would have similar development 
options as allowed in case I. Additional controls over that 

,. ..... ·· ·• reqi.iired by tb.e Fqrest Practiqes. Aq~ .. w.oi,ild .be .needed. for .f.orest 
::.···'· ·:-:::'·:. ··:·.'·': '·hli,rvestihg·~·> ·. ·.·:·.:_-.,:. ·· :':':<·;' · .:,. ··· .•. _-: .. · .. ,.· .. ::.: .. ·· · · ~.:; .:· ··< ·· ::· :· ; :: :,, : '· ·:: · ·:. •··:. •.:·{. · ··· ·<':.-.:.;,:···:''·<"·.::•;: .. :.: · .. :: ... ::.,. 

Advantages: Stormwater qliality control ·facilities probably 
would not be needed for Collard Lake subdivisions. Collard 
Lake water quality over time should improved considerably. 

Disadvantages: Sewers for Collard Lake subdivisions still 
necessary. Some additional restrictions on forest 
harvesting probably necessary. 

CASE IV. Collard Lake annual loading set at 67# total P per 
year. 
Clear Lake annual loading set at 265 # total P per 

. : year.· . . . . 
·Department reserve set at 234 # total P per year. 
Remainder load available to Clear Lake large 
lots:23#/yr 

• Under this alternative, existing developed lots in Collard Lake 
subdivision would modify their septic tank systems to add alum 
(reduces total P discharge to about 0.45 #/yr/ house). 
Undeveloped lots would remain undeveloped in Collard Lake 
subdivisions. Using septic tanks with alum addition, Clear Lake 
larger lots could each develop with one house with a septic 
tank/drainfield in the watershed. ·Added restrictions on· forest 
harvesting would probably be necessary. 

Advantages: No sewer. No stormwater quality controls 
necessary. Collard Lake improves considerably (14.4 ug/l to 
11.4 ug/l). All Clear Lake lots get a drainfield system on 
the property within the watershed. 

Disadvantages: Alum addition to septic tanks although pilot 
tested in Canada is untried technology on a large scale. If 
this option is chosen, the Commission's rules for on-site 
sewage disposal would have to be modi~ied. Undeveloped lots 
in coilard Lake·subdivisions must be left undeveloped. Some 
restrictions on forest harvesting probably required. 
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CASE V: 

·.:•· I ,'- .' 

Collard Lake annual loading set at 49 # total p per 
year. 

· · Clear. Lake annual l.oading .set a.t ·21s ii -.total P per 
. '.'.·ye.ii:·.·.· ': .. :.··.~ ': .'·.: :" ,..,~.)· ·:.: .. · :·":·:.: ': ~: • ... :·'·:.·· ..... :··. .i·'·; .. · ·. ~:.<.;: ......... :;" 

Department reserve set at 192 # total P per year; 
. ···.~ 

Under this option, the loading on Clear Lake is to remain 
unchanged. The Collard Lake subdivisions must be sewered and the 
undeveloped lots in the subdivisions would probably have.to 
remain undeveloped. The big Clear Lake properties could have one 
hous·e on .each lot, but only five could have their on-site. sewage 

: disposa;J. sys.tems ins.ide the. 'l\'atersheP, •.. Forest haryes't,ing. would.· .. . . 
. :·pro,bably :h.avli ba· .':be: .se~e:t-e·'.J:_y!. re's.tBcted/''Notl;!:·':·~rt.·':pri;!~ent:i:nq '''this~:·· . ; 
. case, the Department did not ·reserve for itself the phosphorus·" 

loading created by s~wering the Collard Lake sti.bdivisions. This 
presumes that the benefit of removing those systems will be 
realized immediately, which is unlikely. If the Department 
reserves this phosphorus loading to itself, no further 
development could occur in.the watershed. Because this case does 
not project any increased loadings into Clear Lake, these 
calculations dd not include a recycling factor. 

Advantages: Clear Lake loadings to no increase which should 
better assure that lake water quality is maintained. 
Collard Lake water quality improves substantially (14.4ug/l 
phosphorus to 8 • 2ug/l) • . · · · 

Disadvantages: 
subdivisions. 
undeveloped. 
houses put on 

Sewers required for Collard Lake 
Collard Lake undeveloped lots would 

Forest harvesting probably precluded 
big Clear Lake properties. 

CONCLUSION AND RECOMMENDATION: 

remain 
if new 

At a lake loading limitation. of 265 pound.s of phosphorus p'er 
year, there will be a number of reasonable watershed management 
'alternatives ·that local government can consider. The Department 
recommends that the loading limit for Collard Lake be set at 67 
pounds of phosphorus per year. This provides for some 
improvement in its quality and also provides for flexibility to 
consider other alternatives for controlling phosphorus loadings on 
both Collard Lake and Clear Lake. 

ISSUE: Should the existing policies and guidelines be expanded 
to better assure that Lane County can develop a watershed 
management plan consistent with allowable lake loadings? 

. •·· .. 

MW\WC6676 (6/8/90) G - 16 



•. 

·=··· ... 

Although the Environmental Quality Commission established 
nitrate-nitrogen loading limits for Clear Lake over seven years 

.. ago,·:there has been no movement until recently .to d,evelop ·a land 
·'·'::u~e:inatiagenient p"lari to assure"'.tnat:·deviifopmeri.t":'and' la:rid:'usE· .is:·::.. ..... ·· ·· 

consistent with the.loadi°ng limits. There are a nU:mber of · 
reasons for this: 

a. There was a lack of sufficient technical expertise at 
the local level to develop and evaluate various 
watershed management options based upon potential 
nitrate-nitrogen loadings.. . 

;: ·: ·.~> .'· ·' ' ; .:: ,:: .. b;· .. .-.:<:f.rhete"'ie.ina=i~eci'·.the. ~~sti.;6ri.:·.·6{wti~tii'~· .. ·~r;.n~t' th~·, iake· .. : ·. '·.· · 
was phosphorus· liml~ed ·instead. of°.nitrogeri J,imit.ed; 

c. The expense of installing a conventional sewer system to 
serve the Collard Lake subdivisions appeared too much to 
Collard Lake residents who were satisfied with the 
status quo. 

If the Commission determines to modify the policies and 
guidelines for the Clear Lake watershed, serious consideration 
should be given to assuring that local government has a clear 
understanding as to the Commission's expectations of local 
government in meeting lake. loading limits. Otherwise, the 
wat.ershed .management plan necessary for the· lake may remain in 
limbo as it has since· the.original rule· was adopted· in 1983;. The· 
Department has proposed modified rule language that lays out a 
process for the development and approval of a watershed 
management plan. The significant components of the proposed rule 
are as follows: 

a. Lane County or any other jurisdiction shall not issue permits 
allowing connection of new development in the Clear Lake 
watershed to a sewage collection system until a plan is 
submitted· to and approved by the Department showing how total 
phosphorus loadings limitations required by OAR 340-41-270 
will be achieved and maintained. The plan shall address 
total phosphorus associated with erosion due to construction 
as well as that due to existing and new development. The 
plan shall include ordinances as necessary to effectively 
implement the plan. 

Justification: This requirement is to assure that all 
elements of a lake management plan are in place before any 
new development is allowed. The pressure for new 
deve~opment is a significant part of-the driving force for 
the creation of· a lake watershed management plan. This 
driving force can be applied to other aspects of the 

.wat.ersped .Pla!l, .. not. j1J.st .. those qi17ectly. r7lateq .. to ;:>i.:ildif1g 
a sewer. · · · 
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b. Department or its contract agent shall not issue sewage 
system construction installation permits or approved site 

... . eya+u.ati.on r~.l?or~s·. for ,sewage systems .. to· serve P.roperty .· .. 
: .... ·, .. ·":··; .. withi'n tb.e 'clear take ''watershed:iiritiJ .. a·pian"i:'s'· submitted t6" .. · 

and approved by·the· Department showing how total phosphorus 
loadings limitations required ~y this rule will be achieved 
and maintained. The plan shall address total phosphorus 
associated with erosion due to construction as well as that 
due to existing and new development. It shall also·address 
forest harvesting activities. The plan shall include 
ordinances,· easements, .and/or contracts .as· appropriate and 

.,. ·, ::<,·:: .. >:. · .. ·:'. ... -J?*7.Pi;)s.sarr'.~9.. ~f;f~~1:~·~~,~Y .. ~~~le~I1~ .t~e,.P,~~I1~ .. : _; : . .'.'.;:.:·. . . £ . .. ···. 
Justiflcation: The reason ·for this reqi.iireme~t. is the same· . . . .. 
as for requirement (a) above. 

c. No construction of the sewerage facility to serve the Collard 
Lake subdivisions shall begin until or unless: 

(1) The facilities plan report and engineering plans and 
specifications have been approved in writing by the 
Department, 

(2) It is constructed and operated by a municipality with 
authority for the operation and maintenance of sewerage 
facilities. · · 

(3) Before construction starts, the municipality shall 
demonstrate that it has a reliable source of funding to 
assure proper construction, operation, maintenance, and 
replacement of sewerage control facilities. 

Justification: These requirements are intended to assure 
that a sewer system, if constructed, is properly designed 
and that it will be operated by an entity with the legal 
authority and resources to comply with the .D~p.artment' s 
requirements. 

d. No sewage system construction installation permits, approved 
site evaluation reports, or sanitary sewer connection permits 
shall be issued until a plan for monitoring the water quality 
of Clear Lake is submitted to and approved by the Department. 
The plan shall include contracts or memorandums of agreement 
that assure that .the monitoring will be c.onducted. 

Justification: The Department believes that Clear Lake 
needs to be continuously monitored so that any changes in 
its q1.l.ality can be readily detected. - Prompt detection of 
water quality ctianges will allow the Department and others 
to more quickly determine the extent and cause of the · 
problems and ·.take· steps to. address .. th.e probl,.ms ...... The. 
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Department believes that this monitoring should be the 
responsibility of local government because the monitoring is 
necessary to verify compliance with discharge limitations. 

e. Unless it is demonstrated that stormwater runoff treatment 
and control systems are not necessary to meet the total 
maximum annual loading for total phosphorus, any off-site or 
on-site control facilities for stormwater quality control 
necessary to comply with this total maximum annual load shall 
be under the control of a municipality.~~~~~~~~~~~~ 

... . ·: . ·· . . :.:~: :·· .·: . · .. 
Justific;l.tlon:; · Tl:\e:. Oepartmel'lt. believes .. ·that,· 'if ... :storm water . .. .. 

· c!Ua.'r:i..ty' .d:inti-61s are> rieeatid ."to~ meet the 1ake<toii.'d'in<;( .. ' ·: · ·'.:' · . ~. 

. 'limitations, there must be assurances that these'::Sy'stems. are 
properly operated an.d maintained. The Department does not 
believe that individual homeowners can be relied upon for 
operation and maintenance even if the systems are located on 
individual lots. 

f. A municipality shall be responsible for all sewerage 
facilities including on-site sewage disposal systems 
constructed in the Clear Lake watershed after December 1, 
1989. 

Justification: A single failing on-site· sewage"disposal · 
systel!l, particularly if loca'ted·next to the. lake, ·will 
contribute about five times the amount of phosphorus to the 
lake as predicted in the analyses. Periodic inspection of 
the systems by an entity with the powers to correct any 
failing system is essential for the protection of the lake~ 

g. By October 1, 1993, all sewage generated within the Collard 
Lake subdivisions shall be collected, treated and disposed 
according to a sewerage facilities plan report submitted to 
the Department by October 1, 1991. No construction of the 

·sewerage facility shall begin until the facilities plan and 
engineering plans and specifications have been approved in 
writing by the Department. The Department may grant an 
exception to sewer the Collard Lake subdivisions if, by 
October 1, 1991, an alternative plan is submitted to and 
approved by the Department. The alternative plan must 
provide equivalent controls on phosphorus so that the loading 
limit for collard Lake is met. 

Justification: Some people will argue that it is 
inappropriate at this time to require a sewer system in 
these rules. Other alternatives are available so that a 
sewer would not be needed. The Depar~ment agrees that there 
are other altern·atives that may not include a sewer for 
Collard Lake. The Department believes, however, that the 
. thre.a t .. o.L sewers more, . .tnan anything, else., has. caused the .. 
current Coll.ard Lake residents to seriously consider and 
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participate in the development of a lake management plan. 
The requirement provides an out, if an acceptable alternative 
is submitted and approved by DEQ. 

ISSUE: What criteria should be used to verify that the lake's 
water quality is remaining at an acceptable level? 

The Department has recommended that the lake loadings be 
established on the basis of 9.5 ug/l of total phosphorus. In 
addition, the literature indi.cates that chlorophyll £ levels of 
z,75 ug/l would be the upper .limit of oligitrophic conditions • 

.. ··; .... ; : ,Tl;l7.:I?.epa'r:µlent .has ,<:*o:s,en ~e~E!.:t'lo!o. p~:r;amej:ers as the trigge:i;-ing 
:· .. ;' ·· poirtts ·for· when the,Departmant·would. ;iudged·.that the lake loac;iing· 

limits were being exceeded. The proposed rule language is: · 

The total phosphorus maximum annual loading for the Clear Lake 
watershed shall be deemed exceeded if:. 

(a) The median concentration of total phosphorus from 
samples collected in the epilimnion between May 1 and 
September 30 exceed 9.5 micrograms per liter during two 
consecutive years, and 

(b) The median concentration of chlorophyll £ from samples 
collected in the epilimnion between May 1 and September 
30 exceed 2.75 micrograms per ·liter ·during .two··· · 

. consecutive years; 

ISSUE: Is the approach being proposed with Clear Lake compatible 
with the protection of other lakes with very high quality water? 

The Department believes the approach recommended for Clear Lake 
is a good approach that could and perhaps should be taken with 
other oligitrophic lakes whose shores and watershed are subject 
to residential development. The approach with Clear Lake is 
protective of all uses including drinking water and aesthetics. 
The Department, however, would not approve of a similar approach 
for lakes such as Waldo Lake and Crater Lake because of their 
incredible clarity and public value. Such lakes should be 
managed with no increases in phosphorus loadings. 

,· .. . .. . ~.: . . ;. . . '··> :: . . '··. . . .. -<, .. ;., ·: ... 
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Addendum 1 to Attachment G 

Gilliom Lake Water Quality Groupings-ful 

Phosphorus 
Concentration 

.Y!IL1 

.. ··'. ·o . .-· 10· ·· . : . : ··:··. . .. . .. . . •' 

10 -20 

20 - 30 

Lake Group Characteristics 

.• ·r.Ow ·arg~l ·p~odui;:tiyity; }J.igh suitabiiity f~r: 
. · .. ".all."r~creat.ional: uses. 'Algal ·b100II!S are:· rare 

and water is extremely clear,·with a Secchi
disk visibility that is usually 5 meters or 
greater. Summer chlorophyll ~ concentrations 
generally average less than 3 ug/l. 

Moderate algal productivity; generally 
compatible with all recreational uses, Algal 
blooms are occasional, but generally of low to 
moderate intensity. Oxygen depletion is 
common in bottom waters and cold-water 
fisheries may be endangered in some shallow 
lakes. In many lakes, however, fishery may be 

. enhanced by· increase\! productivity. · .secchi-' 
disk visibility is usually 3. to 5 meters; . 
chlorophyll ~-averages 2 to 6 ug/l in most 
lakes. · 

Moderately high algal productivity; still 
compatible with most recreational uses, but 
algal blooms are more frequent and intense, 
and oxygen depletion is more serious. This 
can increase fisheries problems, though 
productivity may still be enhanced. Water 
clarity is reduced and Secchi-disk visibility 
is usually 2 to 4 meters. Chlorophyl ~ 
averages 4 to 10 ug/l. 

23 Reproduced from Gilliom, Robert J., Estimation of 
· · ·· .·,. .. · Nonpoint .Source Loadings_ .. of. p!+osphpr.us .tor Lakes in the. Puget .. 

sound Region, Washington, •i u. s. Geological' survey WAter..:suprilY 
Paper 2240, U.S. Government Printing Office: 1983, p4. 
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High algal productivity; lake suitability for 
most recreational uses is often impaired by 
frequent and intense algal blooms which may 
form floating scums. The water often takes on 
a "pea soup" color and becomes extremely 
murky. Fish kills may be colDlllon, especially 
in shallow lakes. Secchi-disk visibility is 
generally less than 3 meters and chlorophyll a 
concentration is usually greater than lOug/1. 
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TO 

DATE 

RE 

Oregon Department of Environmental Quality & The Enviromental Quality 
Control Commission 

January 17, 1997 

Comments on the Rulemaking Proposal Relating to On-site Sewage 
Disposal Systems in the Clear Lake Area in Lane County 

The Plaintiffs1 from the Merz lawsuit support that part of the proposed rule that 
permanently lifts the moratorium. The Plaintiffs are the property owners in the Clear 
Lake Watershed who sued to strike down the 14 year moratorium that was imposed on 
their property. The court struck down the moratorium, recognizing the land was the 
Plaintiffs' property, not the State of Oregon's and that the state-imposed moratorium 
unconstitutionally deprived them of their property. As a result, by repealing the rule, 
the state is not, as the staff report indicates, adding value to Plaintiffs' property. It is 
merely stopping its 14 year taking of that value from Plaintiffs as the court indicated it 
must do. 

The Plaintiffs oppose that part of the proposed provisions in OAR 340-41-270(5) and 
340-71-400(2)(c)-(d) that require them to give up some of their property for a DEQ 
monitoring well. They oppose that requirement because it is a breach of the 
settlement agreement that provides "No new restrictions on Plaintiffs' property shall be 
imposed as part of this rulemaking ... ". The physical imposition of wells on Plaintiffs' 
property and permanent DEQ access to Plaintiffs' property is a new restriction. It is 
also in and of itself unconstitutional under the recent Oregon Court of Appeals' opinion 
in GTE Northwest, Inc. v. Public Utility Commission, 321 Or 458 (1995). It is also 
unconstitutional under Dolan because there is no site specific information supporting 
the well requirement as an exaction arising from site specific impacts on filtration costs 
from the building of a residence on Plaintiffs' property. The well provisions should, 
therefore, be deleted from the final rule. 

1 Robert L. Merz, Shirley M. Merz, Vincent M. Howard, Jr., Gordon Brian Howard, Marcia Lee Smith, 
Richard G. Sargent, Ruby Broeker, Karen L. Anderson, Aaron U. Jones, Erling G. Omlid, Lloyd F. Omlid, 
and Ellis L. Rackleff. These comments are submitted on their behalf. These comments are also submitted 
on behalf of Marilyn Adkins who owns an undeveloped residential lot that will be subject to the permitting 
requirements. She was not a party to the lawsuit or settlement agreement. 



Last, .the restrictive TMDL's for phosphorus are unreasonably tight and impose a 
standard that cannot even be accurately measured. There is no evidence that such 
low standard is needed to achieve the rule's stated purpose of avoiding increased 
filtration costs. 

I. THE MONITORING REQUIREMENT BREACHES THE 
SETTLEMENT AGREEMENT. 

Plaintiffs' first objection is that the monitoring requirement is a breach of the settlement 
agreement. After the court ruled the moratorium was unconstitutional, the EQC and 
DEQ settled with the Plaintiffs. After an EQC meeting and a temporary rule adoption, 
the settlement agreement was approved and signed by the state. The agreement 
gave the EQC time to repeal the moratorium so that it would not be exposed to liability 
to every other property owner in the watershed. The Plaintiffs, in turn, agreed to back 
certain land use restrictions by Lane County on their property. The Plaintiffs have 
performed their side of the agreement and have supported and will continue to support 
those restrictions at the county level as long as the state does what it promised. i.e. -
repeal the moratorium with no new restrictions on Plaintiffs' property. The imposition 
of monitoring wells is a material breach of the agreement that "No new restrictions on 
Plaintiffs' property shall be imposed as part of this rulemaking ... ''. It imposes a 
requirement that each property owner give up some of their property and install and 
maintain a $3,000 monitoring well on even the smallest residential lot. If it is adopted, 
it jeopardizes the Plaintiffs' continued support of land use restrictions at the county 
level that would provide some immediate additional protections for Collard and Clear 
Lakes. 

DEQ and EQC extensively negotiated the conditions necessary to protect the lake and 
upon which septic permits would be granted. Plaintiffs agreed to extensive protective 
measures, including the possible installation of low pressure distribution systems and 
other restrictions on their activities as a condition of septic approval. At no time was it 
ever mentioned, or did Plaintiffs agree to, the installation of a monitoring well by DEQ 
as a condition of septic approval. To the contrary, the EQC agreed that in the 
rulemaking lifting the moratorium, no new restrictions would be imposed on Plaintiffs' 
property. Plaintiffs' request that the EQC do as it agreed - lift the moratorium with no 
new restrictions on the Plaintiffs' property. That will require deletion of the monitoring 
well requirement. 

The result of adoption of the well requirement will be a breach of the settlement 
agreement by the state, opposition by the Plaintiffs to the adoption and implementation 
of land use restrictions at the county level, and more litigation by property owners who 
have already been subjected to an illegal moratorium for 14 years and who have had 
their dreams destroyed by the moratorium.2 

2 One Plaintiff, Vincent Howard, died the day after he was finally able to build on property his family had 
owned for over 60 years. Another, Ruby Broeker, was 58 when she bought her property to escape an 
abusive relationship and live next to her daughter. By the time the moratorium was lifted, she was 72 years 
old and living under a hardship exemption in a mobile home in Lane County. Another, Richard Sargent, 
bought his property with income from a second job. He waited over a decade to try to retire on his lot but 
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II. MONITORING REQUIREMENT WOULD BE UNCONSTI
TUTIONAL UNDER GTE AND LORETTO. 

Plaintiffs' second objection to the well requirement is based on the fact it is an 
unconstitutional taking. The monitoring well requirement, the DEQ access and water 
discharge requirements should be dropped because the requirements amount to a 
physical taking. Since DEQ has no eminent domain authority, the rule, if aciopted, 
would therefore be facially invalid under GTE Northwest, Inc. v. Public Utility 
Commission, 321 Or 458 (1995). 

In GTE, the Oregon Supreme Court held that the PUC's rule requiring local exchange 
carriers (LECs) to offer collocation (placement and installation of certain equipment on 
the plaintiff's property) to enhanced service providers (ESPs) effected a physical 
taking of the LEC's property because "an LEC is required to accept a 'direct physical 
attachment' to the property, which "constitutes a physical invasion" under Loretto v. 
Teleprompter Manhattan CATV Corp., 458 US 419, 102 S Ct 3164 (1982). 321 Or at 
472. Because the Court determined that the PUC had no express eminent domain 
authority, it held that the PUC "exceeded its statutory authority when it promulgated 
those rules" and therefore declared them invalid. 321 Or at 477. 

The proposed EQC rule also effects a physical taking because it requires a 
permanent, physical attachment of a monitoring well at a location chosen by DEQ on 
Plaintiffs' property. Moreover, the Plaintiffs' are also required to allow DEQ personal, 
indefinite access to their property for monitoring purposes and to allow discharge of 
water onto their property. "If the nature of the governmental intrusion amounts to a 
'permanent physical occupation of property,' the inquiry [of whether there is a taking] 
ends, regardless of 'whether the action achieves an important public benefit or has 
only minimal economic impact on the owner."' 321 Or at 469 quoting Loretto 
(emphasis added). EQC and DEQ do not have express eminent domain power and 
thus under GTE, the rules would be invalid under ORS 183.400(4)(b) because they 
exceed DEQ's statutory authority. 

Therefore, the rules as currently drafted will subject the state to yet another takings 
lawsuit by Plaintiffs in the court which has already agreed that DEQ took their property 
for 14 years. The state is risking substantial additional liability and attorneys' fees to 
Plaintiffs and all other owners of undeveloped residential lots in the Watershed. 

Ill. MONITORING REQUIREMENTS ARE AN UNCONSTITUTIONAL 
EXACTION UNDER DOLAN. 

Plaintiffs' third objection to the monitoring well requirement is that, in addition to 
amounting to a physical taking of private property, the requirment is also an 
unconstitutional exaction under Dolan v. City of Tigard, 512 US _, 129 L Ed2d 304 

was never able to do so. He finally gave up and when the moratorium was lifted, he sold his lot. Another, 
Erling and Kathryn Om lid were never able to build a house because of the moratorium. By the time it was 
lifted, Mrs. Omlid was housebound and required the use of oxygen due to severe health problems. They 
can no longer live out their dreams. 
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(1994). In this case, the monitoring requirements imposed upon property owners who 
apply for an on-site septic system permit are a type of exaction - the applicant cannot 
obtain a permit without being subjected to the $3000 monitoring well requirement and 
permanent physical access by DEQ personnel and water discharges on its property. 

A. DOLAN. 

Dolan set forth a two-part legal test for determining whether a permit condition is 
constitutional. First, it must be determined "whether the 'essential nexus' exists 
between the 'legitimate state interest' and the permit condition exacted." 129 L Ed2d 
at 317. Second, if a court determines that a nexus exists, it must then decide that there 
is a "rough proportionality" between the condition and the site specific impacts of the 
proposed development. )Q at 320; Art Piculell Group v. Clackamas County, 142 Or 
App 327, 330 (1996). The nexus must be to the stated purpose of the regulation - in 
this case preserving Clear Lake" ... for minimal filtration." Nollan v. California Coastal 
Comm'n, 483 US 825, 97 LED2d 677, 689 (1987). 

Dolan "clearly places the 'burden' of demonstrating rough proportionality on the 
governmental body imposing the condition." 142 Or App at 331. The Oregon Court of 
Appeals also noted that the "most significant change from prior takings law" is that 
Dolan requires "considerable particularity in local government findings that are aimed 
at showing the relationship between a development condition and the impacts of 
development." ]Q. Dolan "effectively places the burden on [DEQ] to articulate and 
substantiate the requisite facts and legal conclusion." 142 Or App at 331. 

Although DEQ has a "legitimate state interest" to protect the lakes' water quality, it has 
not demonstrated that there is an "essential nexus" between the stated purpose of 
"preserv[ing] the existing high quality water in Clear Lake north of Florence for use as 
a public water supply source requiring onlv minimal filtration" (OAR 340-41-270) and 
requiring new permittees to install a $3000 monitoring well. Moreover, DEQ has not 
demonstrated that there is a "rough proportionality" between the monitoring well 
requirement and the impact of the permittee installing an on-site septic system on 
filtration costs. 

B. DEQ'S ASSUMPTIONS. 

The DEQ staff report's conclusion that the wells are necessary to achieve the state 
goals of the regulation (i.e. minimal filtlration) is based upon a assumption that 
buildout under current restrictive land use regulations will: 

(1) increase the phosphorus levels in Clear and Collard Lakes; 

(2) cause the phosphorus levels to become so high that algae will grow in 
Collard and Clear Lake; and 
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(3) cause the algal levels to be so great that additional filtration costs will be 
incurred. 

There is absolutely no site specific evidence or research to support any of those 
conclusions. In fact, the evidence is to the contrary. 

1 . The evidence on phosphorus levels. 

As to the first assumption on phosphorus levels, the starting point is the existing and 
historical levels. When DEQ staff was questioned under oath about these issues, it 
became apparent that there has been no material change in over 25 years of testing 
the phosphorus levels in Clear Lake (Andrew Schaedel Dep. pg. 51) despite 
development occurring during those 25 years and despite the presence of septics for 
over 30 years (both with and without moratoriums). 

Mr. Schaedel, a water quality expert with DEQ, testified: 

"Q. Do you recall any significant change that would have caused you 
to become alarmed between the first time you were involved in 
testing in 1979 all the way up to today? 

A. No." 

That there has been no historical change in phosphorus is also evident in the Cooper 
Consultants, Inc. ("Cooper") report that DEQ relied on in the Federal Court litigation. It 
has a summary of historical test results. In 1972 phosphorus was around .010. See 
chart from Douglas W. Larson attached as Exhibit 3. In 1982 that had not changed. 
Its median concentration was still at or below .010 even though no moratorium existed. 
See Exhibit 4. In 1984 it was still at or below an undetectable level to .01. The 
attached table from the Cooper report summarizes the past lab test results showing no 
change in 25 years. See Exhibit 5. The probable phosphorous levels are probably 
even lower than what Cooper found in its study that was used by DEQ to impose the 
moratorium. Cooper used Aquatic Analysts for its tests. Claude Shinn, manager of the 
Quality Assurance Section of DEQ, testified that DEQ's lab has found Aquatic Analysts 
consistently .01 O high in its tests results. Shinn Dep. pgs. 15-16. In fact, blanks (i.e. 
no phosphorus samples) came back from that lab with double the legal limit set in the 
Clear Lake Watershed when they should have come back with an undetectable or 
.000 level. Shinn Dep. pgs. 11-12. 

Current tests indicate no change in phosphorus. Mr. Shinn, testified that with more 
accurate measuring devices, DEQ is finding actual phosphorus levels are almost half 
what the labs using less accurate techniques were finding. Tests in 1993, using 
DEQ's testing results, showed only .003 to .008 phosphorus - well within the ultra
conservative .009 standard set in the 1990 rules. Shinn Dep. pg. 21. The 1996 tests 
show undetectable levels. See Exhibit 13. 

Thus, there is no evidence to show phosphorus is a problem in the Watershed or that 
residential development has caused phosphorus levels to increase. 
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2. The assumption phosphorus levels will increase. 

As to whether the increase in building of residences on the remaining undeveloped 
residential and marginal parcels in the Watershed under current land use regulations 
would result in any increase in phosphorus levels, the evidence is also to the contrary. 
Not only has there been no increase despite development for over 30 years, soils tests 
have proved that phosphorus does not travel in the Clear Lake soils and the 
installation of residential septics on the remaining lots will not increase the level of 
phosphorus in the Watershed. 

The enclosed analysis by a scientist DEQ itself uses - Dr. Wesley Jarrell - indicates 
there is virtually no risk of any increase in lake phosphorus levels if full buildout occurs 
on the lots of record. 

The soils tests by Dr. Jarrell prove that phosphorus is retained by the relevant soils in 
the Clear Lake Watershed such that, even without vegetative effects that would 
remove even more phosphorus, it will be hundreds if not thousands of years, if ever, 
that any phosphorus from any new septics in the Collard Lake subdivision or in the 
Clear Lake Watershed would reach Collard or Clear Lakes. See Exhibit 1 attached 
hereto stating: 

"As you requested, we have performed adsorption and desorption tests 
on the various soil types in the Clear Lake Watershed. We found the 
Clear Lake soils strongly absorbed (retained) phosphorus. We also 
found the Clear Lake soils would not release phosphorus even if some of 
the soil retaining phosphorus reached the lake. The results of our study 
demonstrates that the native soil and the installation and use of septics 
around the Watershed will not be a significant source of P to the lake." 

"The second table reflects the maximum distance phosphorus could 
move in the soil assuming no vegetation. Vegetation would remove 
more phosphorus so the distances phosphorus could travel in the Clear 
Lake soils would be less than what is reflected in the table. For instance, 
in Samples 1, 2 and 6, the maximum distance phosphorus would move is 
less than 60 feet in over 100 years. The other samples indicate a 
maximum distance of detection of less than 100 feet in 100 years." 

"The mineral soil is extremely low in P. It is probably equivalent to that in 
the sediments currently in the lake, meaning that there would be no 
change in lake P concentrations even if some soil did reach the lake." 

The local data provided by Dr. Jarrell is the only site specific date. It shows that 
phosphorus does not travel in the soils present in Collard and Clear Lake where 
development has occurred and can occur. There is no scientific test that indicates the 
building of residences on the remaining residentially zoned land around Collard Lake 
and the marginal zones around Clear Lake will result in any increase in phosphorus 
levels, much less the increase in levels necessary to have any significant increase in 
algal growth. 
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3. The assumptions on algal growth. 

As to the second assumption by DEQ, there is no evidence there will be an increase in 
algal growth. As stated by Dr. Victor Kaczynski, a Ph.D. limnologist, Dr. Jarrell's tests 
mean that the answer to the question of whether Clear Lake water quality and algal 
production will change if the moratorium is lifted is "no (with a high degree of scientific 
probability ... ") Kaczynski letter, Exhibit 10. That is supported by a study made 
during the CRMP process in 1988-1991, by a scientist from OSU, Professor Peter 0. 
Nelson. Professor Nelson projected water quality in Clear Lake and phosphorus 
loading assuming full buildout occurs with septics. His projection indicated: 

"Clear Lake Analysis 

*** 
Present = excellent water qual. (Group A, Gilliom: low algal productivity) 

Future= excellent water qual. (Group A, Gilliom: low algal productivity)." 
See Exhibit 7. 

Professor Nelson's projection indicates that full buildout with septics on existing lots 
will still result in excellent water quality and low algal productivity. DEQ normally 
considers Professor Nelson a reliable source - See Nichols Dep. pgs. 38 and 40 
attached hereto. In fact, Professor Nelson was DEQ's scientist's teacher at OSU. 
Robert Baumgartner Dep. pg. 16. Professor Nelson used studies by Gilliom and 
Vollenweider - which DEQ views as acceptable studies to use to project phosphorus 
loading. Nichols Dep. pg. 39 attached hereto. Vollenweider is also the accepted 
source of information by the Environmental Protection Agency ("EPA"). 

Thus, there is no basis for DEQ's second assumption of increased algal growth. 

4. The assumption of increased filtration costs. 

As to DEQ's third assumption, that algal growth will increase to a level that will require 
additional filtration, that assumption is without support. 

The testimony from the state agency that does deal with monitoring filtration - the 
Department of Health is as follows: 

"Q. So, if that [Professor Nelson's projection] is an accurate projection 
with or without a moratorium in the Clear Lake Watershed the 
filtration facility being proposed by Heceta Water District would 
fully and adequately deal with any issues regarding drinking 
water? 

A. I would anticipate that, yes." Charbonneau Dep. at 26; See also Affidavit 
of Harold Youngquist attached hereto as Exhibit 8. 
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"Q. Were you aware between 1987 and 1991 of any more expensive 
filtration systems that would be required to be installed by Heceta 
Water District with or without the DEQ moratorium in the area? 

A. More expensive than -

Q. The one they were proposing to put in? 

A. No*** 

Q. So, with or without the moratorium and the EQC regulations in the 
area Heceta would have to build a filtration facility and you were 
not aware of any more expensive facility that would be necessary 
if the moratoriums didn't remain in place? 

A. No. 

*** 

Q. Did you ever indicate to Dick Nichols at DEQ that if the moratorium 
in the Clear Lake Watershed was lifted Heceta would have to build 
a more expensive water treatment facility? 

A. No." Charbonneau Dep. pg. 20, Ins. 16 to pg. 21, In. 25. 

"Q. Do you recall ever coming to any conclusion that would indicate, 
absent a DEQ moratorium in the area taste and odor would be a 
problem for Heceta Water District's water? 

A. I guess not * * * I just felt that with the treatment plant they could 
address any of those problems. 

Q. And the full conventional treatment plant would do that? 

A Yes" (emphasis added). Charbonneau Dep. pg. 24, In. 20 - pg. 
25 In. 8. 

In other words, the facts show there was and is no substantial, rough or rational 
relationship between the building of residences on the remaining lots under current 
land use regulations and the need to impose additional restrictions to avoid more 
expensive filtration systems. In fact, all the evidence is to the contrary. 

Because there is no evidence supporting DEQ's assumption of a connection between 
Plaintiffs building a residence on their lots and the cost of filtration, there is no 
constitutional basis for imposing a monitoring well requirement upon new permittees 
in order to control the cost of filtration. 

5. The DEQ research of filtration costs. 

There is little work that has been done by DEQ to support any connection between the 
regulations in Clear Lake, Plaintiff's building of residences in the watershed, and 

8 



filtration costs. The DEQ staff person who wrote the 1990 staff report, testified he was 
not an expert on filtration and that he did not investigate the cost or capabilities of 
filtration facilities: 

"Q. Would it be fair to say that as of the December 1990 rule 
modification you didn't know what the different costs were for the 
different types of filtration facilities? 

A. If I did I don't remember knowing I did." R. Nichols Dep. pg. 65. 

The only thing that has changed since 1990 is that DEQ staff called the Oregon Health 
Division and asked if there was a substantial increase in algae what could the 
potential additional cost of filtration be. Affidavit of Jacquelyn M. Corday filed herewith. 
In other words, DEQ asked the Oregon Health Division to assume a substantial 
increase in algae occurred (when there is no evidence to show it would occur and in 
fact all the evidence is that it would not). From that, DEO claims there is a need to do 
additional regulations in excess of the current land use regulations in the area. 
However, DEQ has developed no new evidence that would indicate such a substantial 
increase in algal growth is at all likely if residential development occurs under current 
land use restrictions. Professor Nelson's projections and Dr. Jarrell's projections all 
indicate that subtantial algal growth will not occur with residential building on the 
remaining lots under current land use regulations. 

The Oregon Health Division person the DEQ said they talked to this year regarding 
filtration costs said that he did not make any determination that there was any likely 
increase in algae in the lakes, or that phosphorus levels would rise to where they 
would create algal growth that would create any increased costs. Affidavit of Ms. 
Corday filed herewith. He did not make any conclusion based on any study or 
evidence that such a high level of growth would occur or was at all likely to occur in 
Clear Lake soils or under current land use regulations nor did he give an opinion as to 
what levels of algal growth would generate such a cost. From that it cannot be 
concluded there is any evidence supporting a connection between development of the 
remaining residential lots around Collard Lake and a 25% increase in filtration costs. 

There is no evidence of a connection between the site specific impact of Plaintiffs 
building residences and filtration costs. As a result, a monitoring well exaction to 
control filtration costs would be an invalid exaction that amounts to an unconstitutional 
taking of the permittee's property under Dolan and should be deleted from the rule. 

IV. LACK OF SCIENTIFIC BASIS FOR THE TMDL'S IN THE 
RULE. 

Plaintiffs' also object to the phosphorus loading restrictions in the rule. There is a lack 
of any scientific basis for the extremely low phosphorus loading requirements. The 
1985 Coopers report that is the foundation for the 1990 rules, tested only one level of 
phosphorus and informed the authorities in a cover letter that "It is always risky to 
extrapolate beyond the data, but to extrapolate from only one data point would be 
foolhardy." Baumgartner Dep. pg. 36, In. 18 - pg. 38, In. 7; Nichols Dep. pg. 116, Ins. 
18-21. DEQ's representative looked at the report and reached virtually the same 
conclusion. Robert Baumgartner Dep. pg. 36, In. 2 - pg. 38, In. 7. 
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Yet in 1990 DEQ relied on that report and a 1985 model that DEQ and Lane County 
did when they built a computer model to project phosphorus loading in Clear Lake 
based on the Coopers data. They then used the report and model's "worst case" 
projections or extrapolations from the single data point from Coopers' data as a reason 
to continue the moratorium and as a foundation for the 1990 loading rules. 3 Nichols 
Dep. pg. 120. 

They did so despite Coopers' warnings about it being foolhardy to extrapolate from 
one data point and their own scientist's statement that the report was uncalibrated and 
unverified. 

DEQ then used Coopers' one data point to adopt a very restrictive loading standard. 
Nichols Dep. pg. 120, Ins. 15-18. DEQ used Coopers' one data point to reject an 
analysis of a professor at Oregon State University that showed the lake water quality 
with full build out would be excellent and algae blooms low. Nichols Dep. pgs. 111-
115, pg. 116, In. 22 - pg. 117, In. 7. DEQ normally considers that professor's analysis 
reliable. Nichols Dep. pg. 40. Instead, a far more restrictive approach was used and 
applied by a DEQ staff person that had no prior experience with lakes (Nichols Dep. 
pgs. 37-38). The net result was that by applying multiple safety factors from the 
Coopers data, DEQ backed into a loading requirement that was below the background 
level (i.e. no prior human activity) noted in the original dunal aquifer study. Nichols 
Dep. pgs. 82-85. 

The resulting loading standard in the 1990 regulation was .009. OAR 340-41-
270(2) (a). That is less than what the lab that did the tests for Coopers or Heceta could 
accurately measure. As DEQ's own lab found out, blank (i.e. no phosphorus) samples 
submitted to that lab came back showing double the legal limit of .009. Claude Shinn 
Dep. pg. 12, Ins. 1-5. The same lab concluded that the lab doing the testing was 
consistently .010 higher than anyone else. Shinn Dep. pg. 16, Ins. 4-19. When a 
violation is .009 and the lab tests are consistently .010 high, that means the adopted 
loading standard is so vague and unusable that it cannot be rationally related to a goal 
of setting a usable loading standard. 

That problem is not solved by DEQ's using its own lab. DEQ's own lab concluded that 
its own lab quanitation limits were .015 - i.e. if the test showed .009 it could have no 
phosphorus or it could have .024 - an amount far in excess of the regulatory limits. 
Shinn Dep. pg. 25, In. 8 - pg. 26, In. 5. 

As a result, the loading limits adopted in Clear Lake have no reasonable or substantial 
basis to the moratoriums' purpose of keeping the lake as a minimally filtered water 
supply or regulating loading to a standard that can be measured accurately enough to 

3 
The loading standard that was adopted also ignored the fact that the Christensen model's "most likely" 

scenario in the model which concluded that even with 70 new septics in the Watershed the phosphorus 
levels would stay at the edge of detection even after 50 years - .010 mg/L. Nichols Dep. pg. 118. That is 
also a level that meant the lake would stay in ~s most pristine state. Id. 
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be useful. The data on which the standard was based was from a lab now known to 
be inaccurate and on an extrapolation from data when DEQ knew it would be 
foolhardy to make such an extrapolation. The result was a standard that was so low it 
bore no relation to the purpose cited for the regulation and that could not be accurately 
measured to determine if a violation occurred. 

Thus, DEQ has not provided a scientific ba3is for adopting the TMDL's in the rule. 
They should be repealed. 

V. DRAFTING PROBLEMS WITH THE PROPOSED RULES. 

Last, Plaintiffs object to the lack of any objective standards for a waiver of the well 
requirement. DEQ states that the monitoring wells will likely not be required until DEQ 
initiates another surface and groundwater study, which is not expected to begin "for at 
least five years." DEQ Memo, Alt A, pg 1. Consistent with that statement, the proposed 
rule OAR 340-71-400(2)(c) indicates that DEQ will notify permittees in writing 
sometime in the future to install the monitoring wells within 90 days of the notice. It 
then states that the permittee may ask for a waiver, but the waiver can only be granted 
if: (1) the site is not needed to conduct groundwater studies, as determined by DEQ or 
(2) DEQ has determined that further groundwater studies will not be conducted. The 
second criteria makes no sense and seems superfluous - based upon the statements 
made on Att A, pg 1 as noted above, DEQ does not intend to send permittees notice to 
install the wells unless it is going forward with the study. So why would DEQ then turn 
around and grant a waiver request based upon the second criteria that a study will not 
be conducted? 

Thus, the permittee really only has one possible reason for being granted a waiver
that the site is not needed. However, even that criteria is dubious at best since the rule 
states that it is up to DEQ to make that determination, but does not provide any criteria 
or guidelines regarding how that determination will be made. Thus, the permittee will 
be making a blind waiver request without the usual benefit of guidelines that indicate 
how the decision will be made by DEQ. 

SUMMARY 

In summary, the monitoring well requirement is in violation of the Settlement 
Agreement between EQC and Plaintiffs. It is not supported by the available scientific 
information, is an unconstitutional physical taking and an unconstitutional exaction, 
and is inconsistently drafted. Moreover, it unfairly imposes a heavy burden on the 
undeveloped property owners by requiring them to come up with $3000 in 90 days 
while the developed property owners, with their old septic systems, are not subjected 
to such a requirement. DEQ must provide better justification for its actions before 
imposing what will be a heavy financial burden for some permittees, many of whom 
will be retirees on fixed incomes who will have difficulty coming up with $3000. 

For all of the above reasons, Plaintiffs respectfully request that EQC delete the 
monitoring well requirements and the TMDLs from the final draft of the proposed rules 

11 



and avoid the embarrassment of being brought back into Federal Court for violating 
the Settlement Agreement and Plaintiffs constitutional rights. 
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AFFIDAVIT 

STATE OF OREGON ) 
) SS. 

County of Lane ) 

I, Jacquelyn M. Corday, being first duly sworn on oath depose and say: 

1. I am an attorney licensed to practice in the State of Oregon, Bar No. 91242. I am 

an associate in the law firm Gleaves Swearingen Larsen Potter Scott & Smith, 

counsel for Plaintiffs. 

2. Attached hereto as Exhibit "l" is a true copy of selected pages from the Oregon 

Department of Environmental Quality Memorandum, Rulemaking Proposal and 

Rulemaking Statements - Rules Relating to On-site Sewage Disposal Systems in 

the Clear Lake Watershed Area in Lane County, November 22, 1996 (hereinafter 

DEQMemo). 

3. DEQ states that "it is estimated that treatment costs could be up to 25% higher if a 

significant algae problem develops in Clear Lake * * * [which] could add up to 

approximately $340,000 per year in additional costs to water users." DEQ Memo, 

Att A, pg 2. This statement is repeated under the section subtitled 

"Assumptions," wherein DEQ lists assumptions that were used for the rules: 

"High levels of algae could increase drinking water treatment costs up to 25%." 

DEQ Memo, Att A, pg 4. 



4. I wanted to know what information DEQ based this assumption upon. The DEQ 

Memo states that Barbara Burton should be contacted regarding any questions 

about the proposed rules. On January 14, 1997, I read the above DEQ 

statements to Ms. Burton and asked her what information DEQ based that 

assumption upon. She stated that the 25% increase in treatment costs assumption 

was based upon a conversation she had with David LeLand, Oregon Health 

Division. I then asked her if there were any new studies performed in the Clear 

Lake Watershed since the summer of 1996 that Mr. LeLand may have based his 

estimate upon and she answered no, to the best of her knowledge, there is no new 

information or studies that have been performed. 

5. On January 17, 1997, I asked David LeLand how he arrived at the 25% figure. 

He stated that when Ms. Burton contacted him, he said that he has no idea 

whether in fact development will actually increase the nutrient levels or what 

amount of nutrient increase would cause a significant algae bloom, nor can he 

really estimate the potential treatment cost increase. If he made the assumption 

that a significant increase in algae occurred, he stated that it could increase the 

cost of treating the Clear Lake water. He told Ms. Burton that he is aware that 

other water suppliers with significant algae growths in source water have reported 

significant increases in treatment costs. He recalled some as high as 25 percent. 

Although he thinks increased development around the lakes could potentially 

increase nutrient levels, which could then result in an algae increase, he stated that 

there are no studies that he is aware of that actually prove increased development 

will result in an increase in the phosphorus levels in the lakes. He stated that only 

an expert limnologist could make any accurate estimates on the impacts 

development could have on phosphorus levels and potential water treatment cost 



increases after an extensive study and that he himself was not an expert 

limnologist. 

OFFICIAL SEAL 
MERRILY A COLDREN 

NOTARY PUBLIC· OREGON 
COMMISSION NO. 028701 

MY COMMISSION EXPIRES NOV. 1, 1997 
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R. Baumqartner 16 

1 the Clear Lake situation? Is there a way of identifying 

2 them? 

3 A. Either method, either the empirical method or 

4 the mechan~stic method would be adaptable and applicable 

5 to Clear Lake. With any kind of analyses the method you 

6 use will often be dependent upon what kind of data or 

7 information you have and how sensitive the response 

8 needs to be. 

9 Q. When you were at OSU did you take any classes 

10 from a Prof. Nelson? 

11 A. Yes, I did. Dr. Pete Nelson I assume you 

12 mean? 

13 Q. Right. 

14 A. Yes, I did take classes. 

15 Q. Which classes did you take from him? 

16 A. The specific courses I again can't remember 

17 which ones he taught. He did teach Environmental 

18 Chemistry, I know that, and Dr. Nelson was my major 

19 professor and so he would have helped me on my reserach . 

• 20 Actually I should state that he did help me on my 

21 research. 

22 Q. For your master's you mean? 

23 A. That's correct. 

24 Q. Have you met with Dr. Nelson on any of the 

25 Clear Lake matters? 
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R. Baumqartner 36 

can't remember. 

Q. There's some statements in the cover letter 

that indicate, "The data do not provide sufficient 

i~formation to permit quantitative estimates of the 

concentration of phosphorus which would indicate various 

levels of concern about the lake.". 

Do you agree with that? 

A. Would you point out which paragraph that is so 

I can look, please? 

Q. It's in the third paragraph, the second 

sentence-- the fourth paragraph. 

A. That's similar to what I wrote on Page 2, 

which I refer you to, that only one phosphorus· was in 

control and that makes it difficult to verify phosphorus 

limitation. And I would also agree that that makes it 

difficult then to extrapolate at which level phorphorus 

would become a nitrate. 

Q. So, when the letter goes on and states, "It's 

always risky to extrapolate beyond the data, but to 

extrapolate from only one data point would be 

foolhardy," you would agree with that? 

A. The terminology certainly isn't mine. The 

extrapolation from one data point would really be 

dependant on any other evaluations that you may have 

done to support that to extrapolate singularly from ~he 
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1 bag tests would be a difficult exercise. 

2 

3 

4 

Q. 

A. 

And not very scientifically reliable? 

Again, I think any extrapolations based on 

just the data points would be somewhat tenuous. I do 

5 think there is information in the controls that help you 

6 identify that phosphorus appears to be the limiting 

7 nutrient, but to extrapolate that as to which level 

8 phosphorus has become limiting is not what the design of 

9 the test to have been developed for. 

10 Q. So you can't tell because of the design of the 

11 test at what level phosphorus would create algal growth 

12 in Clear Lake? 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

determine 

and algal 

Q. 

A. 

Q. 

A. 

Q. 

From the design of the tests you can not 

what the correlation between nutrient addition 

growth would be in Clear Lake. 

So you can't quantify it? 

Not from the bag tests, no. 

And not from the Coopers tests? 

Coopers tests were the bag tests. 

So, in other words, when you say you can't 

21 quantify at what level phosphorus would become a concern 

22 in Clear Lake from the bag tests you're also intending 

23 to include the Coopers test, is that right? You're 

24 ref erring to them as the same thing? 

25 A. Yes. My understanding is that they were 
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1 largely the same thing. That was the inference or 

2 connection that I was making. 

3 Q. So, the data in Coopers would not provide a 

4 foundation for determining at what point phosphorus 

:,: 
·,.-. 5 would become a problem in creating algal growth in Clear 

6 Lake? 

. "· 7 A. I believe that is correct. 

8 Q. I would like you to look at what we pointed 

9 out earlier as No. 201209. And did you have an 

10 opportunity to read that when we first pointed it out to 

11 you? 

12 A. Yeah. I've been skimming over 201209 and, 

13 again, I'll point out that I don't recognize.this as my 

14 writing and whether I had involvement in it or not I 

15 certainly can't say. Earlier I said that it was not my 

16 work but may reflect some of the information I provided 

17 or discussions we had out of these memorandums and I did 

18 not want to give a false impression that I had nothing 

19 to do with it. It's simply over the time I don't 

20 remember having written this document and I didn't come 

21 across this document in my memos. 

22 Q. In 201209 there's a statement in the second 

23 sentence, first paragraph, ''It is difficult to predict 

24 nutrient limitation without more data than provided in 

25 the report." Do you agree with that? 
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1 been marked as Deposition Exhibit 3. Appears to be a 

2 letter to you from the Lane County Health Department 

3 regarding the Heceta Water District Facilities Plan, is 

4 that right? 

5 A. Yes. 

6 Q. And that's dated May 17th, 1991. Seems to 

7 indicate that the Health Division approved.the 

8 Facilities Plan that was submitted by Heceta, is that 

9 right? 

10 A. Yes. Un-huh. 

11 Q. And that Facilities Plan had called for a 

12 treatment facility, but in your May 17th, 1991 date you 

13 indicate·the study state laws requires installation by 

14 June of '93, is that right? 

15 A. Yes. 

16 Q. And again that would have been necessary 

17 regardless of any moratoriums or rule modifications by 

18 DEQ of any rules in the Clear Lake Watershed, is that 

19 right? 

20 A. Right. 

21 Q. Were you aware between 1987 and 1991 of any 

22 more expensive filtration systems that would be required 

23 to be installed by Heceta Water District with or without 

24 the DEQ moratorium in the area? 

25 A. More expensive than--
t 
' f' 
I 
I 
t. 
[' 
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1 Q. The one they were proposing to put in? 

2 A. No. Like I said they did look at a couple of 

3 other options there, but they didn't pan out too good 

4 for them. 

5 Q. So, with or without the moratorium and the EQC 

6 regulations in the area Heceta would have to build a 

7 filtration facility and you were not aware of any more 

8 expensive facility that would be necessary if the 

9 moratoriums didn't remain in place? 

10 A. No. 

11 Q. Did anybody ask you whether or not a more 

12 expensive filtration facility would be required if the 

13 moratoriums were lifted by EQC or DEQ? 

14 A. I guess I don't quite understand that. In 

15 terms of the costs they were proposing, like I said, the 

16 conventional treatment plant, which is probably the most 

17 costly of the plants at that time and I think they still 

18 are and that was all I think-- other than the slow sand 

19 filtration that's all that they've looked at, as far as 

20 I know. 

21 Q. Did you ever indicate to Dick Nichols at DEQ 

22 that if the moratorium in the Clear Lake Watershed was 
', ,, 

23 
I.' 
l 
I 24 

lifted Heceta would have to build a more expensive water 

treatment facility? 
~ 

f. 25 A. No. The way we looked at-- see, there's two 
l 

I 

I 1 
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1 would work regardless of, in general, what development 

·2 that goes on around the lake. 

3 The thing that we wanted to make clear to them 

4 though, and at least that was MY understanding that they 

5 were looking at the less activity around the lake and we 

6 would support any controls they have to support-- keep 

7 the water quality as good as possible in terms of 

8 pristine, although pristine is probably a word that 

9 we'll never really see in the environment. But the less 

10 activity around the lake the easier the water is to 

11 treat. We would always support that. Whatever controls 

12 are-- whatever steps Heceta could take to control their 

·• 13 watershed we would support essentially at that time and 

14 now. Obviously the water quality is important and the 

15 better it is the better it is to treat the more safe it 

16 is. 

17 Q. Do you recall ever telling Heceta Water 

18 District that with or without the moratorium they have 

19 to-- let me rephrase the question. 

20 Do you recall ever coming to any conclusion 

21 that would indicate, absent a DEQ moratorium in the 

22 area, taste and odor would be a problem for Heceta Water 

23 District's water? 

24 A. I guess really not. We talked about whether 

25 it was Dick Nichols or Heceta in terms of activities 

I . 
~· 
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around the lake. Obviously if development does occur 

there there's some build up and runoff on the lake and 

that could always impact quality. I just felt that with 

the treatme.nt plant they could address any of those 

problems. 

Q. And the full conventional treatment plant 

would do that? 

A. Yes, the capability is there. The operator is 

another story. You have to have a good operator . 

Q. But if they built and operated it competently 

it would deal with any concerns that the health 

department would have? 

A. Yes. Yes. We felt confident in that. 

Q. Do you recall reviewing any studies by 

Professor Nelson at OSU regarding the level of 

phosphorus that may or may not increase algae growth in 

Clear Lake? 

A. Boy, I do remember some items, but I can't 

remember anything in detail on them other than he did 

project over time-- if that's the right study, I think 

there was more than one on that-- he projected the load 

on the lake and what kind of growth they might be 

looking at that might impact the lake in a certain 

manner and certainly resulting in phosphorus and algae 

growth was one of the concerns, certainly . 
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If Professor Nelson projected with full build 

2 out under existing zoning that future water quality 

3 would be excellent with a low algal productivity would 

4 you perceive any problems in treating that water by 

5 Heceta Water District for turbidity, taste and odor 

6 issues? 

7 A. No. Hun-uh. At least in complying with the 

8 regulations, no. 

9 Q. So, if that is an accurate projection with or 

10 without a moratorium in the Clear Lake watershed the 

11 filtration facility being proposed by Heceta Water 

12 District would fully and adquately deal with any issues 

13 regarding drinking water? 

14 

15 

A. 

Q. 

I would anticipate that, yes. 

There's an indication in one of your activity 

16 reports in your file that Dick Nichols wants to know if 

17 algae at what levels can make a filtration operation 

18 impossible. Do you recall him asking you that question? 

19 A. Maybe. I can't remember for sure. 

20 

21 

Q. 

A. 

Let's go ahead and very this marked? 

That was probably during some of those soil 

22 conservation--

23 

24 

25 

Q. Let him mark it. 

TREMAINE & CLEMENS, INC. 

(Whereupon, Deposition Exhibit 

4 was marked for the purpose 
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1 do you mean by that? 

2 A. If there's something he doesn't know about 

.. 
3 water quality I don't know what the hell it is. I mean 

4 he is-- has done most of the water quality analysis on 

5 the Tualatin River, put together Qual 2-E models of the 
' 

6 TUalatin. He did the water quality analysis on the 

7 Yamhill River, Bear Creek. Developed a model for 

8 Pudding River. So, he has a knowledge about biological 

9 aspects of water quality as well as a very high· level 

10 technical engineering knowledge about how to evaluate 

11 from a technical aspect impacts on water quality. 

12 Q. Did you feel that the level of expertise was 

13 necessary on the Clear Lake Watershed? 

14 A. I think it was useful. 

15 Q. Did you feel like it was an area that you 

16 didn't have the qualifications that he did and that you 

17 needed? 

18 A. Perhaps. 

19 Q. What did you feel your limits were? 

20 A. I think my knowledge of how to evaluate lakes 

21 was somewhat limited. Hadn't done much of an analysis 

22 of lakes prior to that time. 

23 Q. Was Clear Lake the first lake that you were 

24 

t 25 t 

doing the water quality analysis on? 

A. Could be. 

r 
r. 
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Q. Do you recall any lake prior to that? 

A. No. 

Q. What background did you have to do the 

analysis on Clear Lake? 

A. Basically the analysis that we did from Clear 

Lake stemmed from the paper that Bob Gilliom-- Robert 

Gilliom had prepared. And it was recommended by a 

professor at Oregon State, Peter-- I forget his last 

name. 

Q. Nelson? 

A. There you go, Nelson. 

Q. Any other background that you had to rely on 

in doing the analysis of Clear Lake's water quality? 

A. Well, in college in one of the courses that 

I'd taken did some analysis of lakes. 

Q. And other than one course and the 

recommendation to look at the Gilliom report was there 

any other background that you had to do the analysis of 

water quality on Clear Lake? 

A. Not specifically to lakes. 

Q. And you hadn't previously done any analysis of 

any other lakes other than Clear Lake? 

A. Not that I can recall. 

Q. Now, you mentioned a 2-E model. What's a 2-E 

model? 
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1 A. Qual 2-E. It's an EPA supported mathametical 

2 model that you can set up to simulate a river or a 

3 stream and it will te11 you-- or will project or predict 

4 what dissolved oxygen levels, temperature, various other 

5 parameters that will occur in a river as a result of 

6 certain management strategies, assuming that you put the 

7 model together correctly. 

a Q. Is the model also predict phosphorus loadings 

9 and things like that? 

18 

19 

20 

A. Yes, it will, but not for a lake. 

Q. Just for streams? 

A. Un-huh. Yes. 

Q. Do you know if DEQ has any models that they 

relay on in predicting the water quality for phosphorus 

in a lake? 

A. The other tool that we've used is some of the 

relationships that Vollenweider had developed. 

Q. 

A. 

Q. 

Any other tools? 

Not that I'm aware of. 

So, for evaluating the impact on water quality 

21 DEQ uses Vollenweider, Gilliom. 

22 A. Un-huh. Yes. 

23 Q. And you refer to Mr. Baumgardner and a Dr. 

24 Nelson, is that right? 

25 A. Yes. 
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Q. Any other sources that DEQ finds reliable in 

predicting water impacts on water quality in lakes? 

A. I believe we've consulted with a professor at 

Oregon State-- i~ fact we have him doing some work on 

the Klamath River for us through CH2M-Hill, and I'm 

trying to think of his name. 

Scott Wells. Actually I took a class from 

him, which I forgot to tell you about earlier on. 

Q. So we add that class to your other class? 

A. 

Q. 

A. 

Yes. 

What do you consult Scott Wells for? 

I haven't personally consulted Scott Wells 

13 other than in the class that I took from him. 

14 Q. But, he would be a source that DEQ would find 

15 as reliable. 

16 

17 

A. 

Q. 

Yes. 

And Dr. Nelson would be a source that DEQ 

18 would find as reliable? 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Probably. 

And Vollenweider? 

Neve·r met the man. 

But that's a source that's used by DEQ? 

Well, yes, through the literature. 

And does DEQ find that a reliable source? 

Yes. 
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1 Q. Would it be fair to say that as of the 

2 December 1990 rule modification you didn't know what the 

3 different costs were for the different types of 

4 filtration facilities? 

5 

6 

A. 

Q. 

If I did I don't remember knowing that I did. 

Would it be fair to say that as of the rule 

7 modification in December of 1990 other than the one 

8 comment on the slow sand filter that you did not know 

9 what the capabilities of the filtration facilities were 

10 with regards to silt or algae? 

11 

12 

A. 

Q. 

I'm sorry, I didn't follow the question. 

It was not said real well. Let me try and say 

it more clearly. 

14 As of the rule modification in December 1990 

15 would it be fair to say that you did not know what the 

16 capabilities were of any other type of filtration 

17 facility other than the slow sand filter to remove algae 

18 or silt? 

19 

20 

A. 

Q. 

I think that would be fair to say. 

Would it also be fair to say that you did not 

21 know the capabilities of any filtration facility to 

22 remove taste an odor issues that could be created by any 

23 type of algae as of the rule modification in December of 

24 1990? 

25 A. I believe so. 

TREMAINE & CLEMENS, INC. Eugene, Oregon (541) 343-8833 



R. Nichols 82 

1 similarity in phosphorus concentrations between Collard 

2 Lake (0.012 milligrams a liter), Clear Lake, (0.009 

3 milligrams a liter) and the Clear Lake aquifer (0.010 

4 milligrams a liter)." 

5 Was it your understanding that when you read 

6 this report that they'd tested for the amount of 

phosphorus for Collard Lake, Clear Lake and the Clear 

Lake aquifer? 

A. It appears that they did. 

Q. And they indicate that those levels show that 

"the lakes are still close to background levels." 

Do you agree with that statement? 

MS. FJORDBECK: Well, that's not all that 

sentence says. 

THE WITNESS: The sentence says, "This 

would indicate that levels in the lakes are still close 

to background levels. But certainly sufficient for 

eutrophication to occur." 

19 Now, what was the question? 

20 Q. (By Mr. Batson) Do you agree that those 

21 levels show that phosphorus is close to background 

22 levels? 

23 A. Well, I don't-- I don't think that 

24 concentration of Collard Lake is-- well, I wouldn't call 

25 it close to background. 
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Q. But this particular study did? 

A. That's what it says. 

Q. And that level is .012 milligrams per liter? 

A. Yes. 

Q. How about for Clear Lake? 

A. In the Cooper Report they had it at about 

.007, I think, as an average, but that's probably 

fairly close to background. 

Q. And the Clear Lake aquifer at .010, is that 

close to background? 

A. I think that's a tad high. 

Q. What would you call background? 

A. I think certainly less than ten parts per 

billion, which is .010. 

Q. If it was less than .0101 you consider that 

background? 

A. I would consider that close to background. 

Q. And what is background? What does that 

include? 

A. Well, I think one-- if I were interpreting 

background I would say that's what would naturally be 

there if there was no anthropogenic influences. And the 

trouble with figuring that out is nobody took the 

analyses before there were people there. 

Q. But the approach is to try to figure out whac 

' 
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would be there naturally without mankind being around? 

A. That's what I would call background. 

Q. And you would call it if it was less than .010 

milligrams per liter? 

A. I think in that system, yes. 

Q. If the water stayed at .010 milligrams per 

liter would you consider that there would be any concern 

about algae blooms? 

A. I think you might have an occasional bloom, 

but it wouldn't be very much. 

Q. Would it cause any problem with drinking water 

at that level? 

A. I don't know. 

Q. Don't have the background or knowledge to come 

to the conclusion one way or the other? 

A. Yes. 

Q. Now, you prepared the proposed regulations in 

August of 1990, or the June staff report with proposed 

): 
19 regulations in June of 1990? 

20 A. I would have done it-- proposed those 

21 regulations obviously prior to the date that it went to 

22 the commission. So, it would have been May or June of 

23 1990. 

24 Q. And you proposed a total phosphorus maximum 

25 annual loading for the Clear Lake Watershed, is that 
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right? 

2 A. Which one are you looking at. 

3 Q. Well, at Bates No. 200243, Attachment A to the 

4 June 29th, 1990 request for EQC action? 

5 A. I guess I don't have the right-- oh, okay. 

6 Now, okay, what was the question? 

7 Q. You prepared the proposed modification to the 

8 Clear Lake moratorium rules as reflected in Attachment A 

9 to your June 29th, 1990, request for EQC action? 

10 A. Yes. 

11 Q. And those contain specific phosphorus loading 

12 requirements, is that right? 

13 A. Yes. 

14 Q. And if we were going to put the requirements 

15 in the same language as we were discussing before, which 

16 is milligrams per liter, what is the requirement in your 

17 proposed regulation in June of 1990? 

18 A. Well, the pounds per year was 265 pounds per 
~ 
~l;. 

19 year and that translate out, I believe, to a 

20 concentration of .095-- .0095. 

21 Q. So less than the .010 

22 A. Yeah. 

23 Q. -- that the North Florence Dunal Aquifer said 

24 was background? 

25 A. Yes. 
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Q. And is Pete Nelson one of the people you trust 

his opinion in this area? 

A. Pretty much. 

4 Q. Do you recall during the CRMP process where 

5 Mr. Nelson was actually recommended by you to the CRMP 

6 participants to provide an analysis of the loading 

7 capabilities of Clear Lake? 

8 A. One more time, please. 

9 Q. Did you recommend Mr. Nelson to the CR.MP 

10 participants? 

11 A. No, I didn't. 

12 Q. Do you recall talking to the CRMP participants 

13 and indicating that Mr. Nelson is somebody whose 

14 analysis you would place a lot of faith in? 

15 A. I don't believe I did. Pete Nelson was 

16 invited to the CRMP by somebody else besides me. That's 

17 the first time I ran into him. 

18 Q. Do you know if DEQ helped pay for him to do 

l 19 
-'1f: 

any loading analysis in the Clear Lake Watershed? 

20 A. I don't believe we did. 
,_-~ 

21 (Whereupon, Deposition Exhibit 

22 2 was marked for the purpose 

23 of identification.) 

24 Q. (By Mr. Batson) In the CRMP process do you 

25 recall seeing a report by Mr. Nelson on the Clear Lake 
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loading? 

A. Yes, I do. 

Q. And we've marked that Exhibit 2. Is that the 

report you saw in the CRMP process? 

A. I believe it is. 

Q. And was that prior to the report that you 

wrote in June of 1990? 

A. Yes. 

Q. And it appears to apply the Vollenweider 

analysis and also refers to the Gilliom Study, is that 

correct? 

A. It certainly uses the equations by Gilliom 

which are related, I believe, to Vollenweider. 

Q. And this is a site specific analysis of what 

would happen in Collard Lake and Clear Lake if you had a 

full build out of septics? 

A. I believe that's what he did with this. 

Q. And that assumes all buildable lots have a 

septic system on them, is that right? 

A. I think so. I think that's right. 

Q. Would you flip to the third page. This is the 

Clear Lake analysis. 

A. Okay. 

Q. Does it-- was it your understanding when you 

saw this report that he was predicting the present loads 
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1 that would be imposed on Clear Lake and future loads 

2 that would be imposed on Clear Lake, assuming building 

3 out of Collard and five near shore dwellings in Clear 

4 Lake? 

5 A. Okay. Yeah, that's what it says here. 

6 Q. Was that your understanding at the time that 

7 you saw it? 

8 A. I believe so. 

9 Q. Was that before the December 1990 rules· were 

10 adopted? 

11 A. Yes. 

12 Q. And it applies Gilliom's equations? 

13 A. Yep, it does. 

14 Q. Dqwn at the bottom the projection for the 

15 present, what does that say? 

16 A. "Excellent water quality, Group A, Gilliom low 

17 algal productivity." 

18 Q. And what does it say for future? 

A. "Excellent water quality, Group A, Gilliom 

algal productivity." 

Q. Is there anything in Nelson's analysis that 

22 would make you conclude that the water quality would be 
_J;~ 
,1. 

·'#, 23 different in the future as opposed to what it was in the 
.,f.i 

'~ 24 present? 

~" 25 A. Well, what Pete's analysis showed that there 
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1 would be an increase in the phosphorus levels at full 

2 build out over current. 

3 Q. But he also concludes that the present water 

4 quality would be excellent and the future water quality 

5 would be excellent, isn't that right? 

6 A. That's what he says, yes. 

7 Q. And then both in the present and the future 

s there would be low algal productivity? 

9 A. That's what it says. 

Q. Did you disagree with him? 

A. Yes. 

Q. Did you go and talk with somebody else with 

more expertise than Mr. Nelson to explain why you 

disagreed·with him? 

A. No, not that I recall. 

Q. Did EQC or DEQ go hire anybody to determine 

whether or not Mr. Nelson's analysis was inaccurate? 

t 18 

1 19 
' 

A. Nope. 

Q. What do you know about Mr. Nelson's 

20 background? 

21 A. All I know he's a professor at Oregon State. 

22 Q. Why didn't you use his calculations of loading 

23 when you were proposing the regulations in December and 

24 June of 1990? 

25 A. Well, the primary reason was in his present 
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analysis he projected that the phosphorus concentration 

were in fact substantially less than what they actually 

were. So, it was my conclusion that there was more 

getting into the lakes than he projected. 

For instance, now here he shows-- I believe 

this is correct-- present there would be 4.6 micrograms 

per liter. And in fact the data collected from Coopers 

was substantially higher that than. 

Q. How much higher? 

A. Well, the average that I calculated I believe 

was 7.8 or 7.9. 

Q. And do you know whether there's a degree of 

accuracy in measuring that would indicate that you could 

measure within three micrograms of accuracy? 

A. No. I assume there was. 

Q. In fact later tests indicate that you can't 

measure that accurately don't·they? 

A. I don't kn.ow. 

Q. Was that the only reason you ejected his 

analysis? 

A. I believe so. 

Q. Let's go to the Coopers Report which is in the 

second volume. You've already testified that you 

reviewed the Coopers Report when you first came on the 

Clear Lake matter in 1989, is that right? 
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1 A. I believe so. 

2 Q. Did you also see the cover letter that went 

3 with that report, Bates stamped 200548 and 200547? 

4 A. I don't remember seeing it, but I could have. 

5 Q. Do you recall that that report says that they 

·:~:~. 6 only did two one level of testing for phorphorus 
~:"J.':> 

:' -:f.1:fL 
7 treatment? And I'll refer you to the fourth paragraph, 

8 last sentence of the cover letter? 

9 A. What paragraph? 

·'!.'~ 
10 Q. Last. 

11 A. I don't remember that. I'm not even sure I 

12 know what it means. 

13 Q. Well, do you remember reading in the.next 

14 paragraph where they say they can't give a quantitative 

15 estimate of the response phytoplankton in the lake at 

16 phosphorus concentrations other than the one tested? 

17 A. I don't remember any of that. 

18 Q. Do you remember that they indicated that it's 

19 risky to extrapolate beyond the data, but to extrapolate 

20 from only one data point would be fool hardy? 

21 A. I don't remember all. 

22 Q. Did you use Coopers report primarily to reject 

23 Nelson's analysis? 

24 A. Yes. 

25 Q. And to reject Nelson's quantitavie analysis 
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1 what be would acceptable for phosphorus loading in Clear 

2 Lake? 

3 A. What was the question again? 

4 Q. Did you use the Cooper Report to reject 

5 Nelson's quantitavie analysis of what would be 

6 acceptable in Clear Lake? 

7 A. Yes. 

8 Q. Were you aware of a subsequent model that was 

9 developed by Mr. Christensen regarding what would be 

10 most likely to happen in Clear Lake with full build out? 

11 A. I remember that he did one and I believe I 

12 looked at it, but I don't remember much about it. 

13 Q. And we've marked that previously as Exhibit l, 

14 is that right? 

15 A. Yes. 

16 Q. And that report appears to come up with a most 

17 likely scenario and computer model and a worse cas·e 

18 scenario, is that right? 

19 A. I don't know. I don't remember. 
-:•..,-.,. 

,'i;. 
--!\ 20 ··;r. Q. Look at Page 2, the bottom paragraph. It 
, . 
. ~ 

21 ·" ';. 
refers to the use of a hypothetical worse case 

22 situation, is that right? 
\'. 

23 A. First sentence says, "Evaluating future 

24 impacts of phosphorus includes the use of a hypothetical 

25 'worst case' situation. 11 
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1 Q. So they developed a model that showed the 

2 worse case, is that right? 

3 A. That's what they say. 

·4 Q. And then they have one that they say comes up 

5 with the most probable values, and that's at the top of 

6 Page 3, is that right? 

7 A. That is .what it says, yes. 

8 Q. I would like you to turn to Page 32 and read 

9 the last paragraph on that page to the end of that 

10 paragraph. 

11 A. Okay. I'm sorry, what's the question? 

12 Q. I just wanted you to read that first and then 

13 we'll ask you a couple of questions. 

14 Their most likely scenario assumes a build out 

15 of the lots with septics, is that right, in Collard 

16 Lake. 

17 A. Well, it talks about going up to the maximum 

18 of 70 dwellings, which I don't think is build out. 

19 Q. And then they indicate that even after 50 

20 years under this most likely scenario phosphorus will 
J; 
~?; 21 not exceed .010 milligrams per liter, is that right? 

22 A. I believe that's what it says here. 

23 Q. .010 milligram per liter being the most 

24 restrictive definition of an oligotrophic lake? 

25 A. That's the high range of oligotrophy. 
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1 A. Yes. 

2 Q. In your analysis did you take into account any 

3 differences between the forestry practices that were in 

4 effect in the area that Gilliom did his study as opposed 

5 to the Clear Lake Watershed? 

:.-:::- 6 A. In the calculations that I did to determine 
... 

7 background I did not consider that there had been any 

8 forest activities affecting that. 

9 Q. Do you know if Gilliom did? 

10 A. Gilliom did take a look at forestry as part of 

11 the impacts on lakes and tried to figure out a factor to 

12 apply. 

13 Q. Did you apply that same factor in your loading 

14 analysis? 

15 A. What I believe I did is I calculated up the 

16 loading based on the data in Cooper and then I 

17 subtracted out projected phosphorus loads from sewage to 

18 come up with the background. I did not subtract out, I 

19 don't believe, a load from forestry activities. 

20 Q. Did you take into account in your analysis any 

21 differences in the regulations and ability of DEQ to 

22 control the methods of installing septics in Clear Lake 

23 as opposed to any approach that was used in Gilliam's 

24 Puget Sound Study? 

25 A. Did I consider that DEQ's on-site program was 
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1 bit. My memory is little patchy in terms of some of 

2 that earlier data, if we thought we were seeing any 

3 trend line. Typically though Clear Lake, though, had 

4 very little development around it so it seemed to be--

5 rather than seeing .a change in conditions it was really 

6 trying to keep it in that condition so you don't see a 

7 change. 

8 Q. But my question is, do you recall, sitting 

9 here today, any material change over the entire course 

10 of your involvement in the phosphorus levels or nitrate 

11 levels in Clear Lake? 

12 A. No. 

13 Q. Do you recall any significant change.~hat 

14 would have caused you to become alarmed between the 

15 first time you were involved in testing in 1979 all the 

16 way up to today? 

17 A. No. Again we were looking for protection of 

18 the high quality there. 

19 MR. BATSON: Subject to looking at 

20 whatever documents that you provided to me in that last 

21 box, Denise, I don't have any further questions of Mr. 

22 Schaedel. Thank you, sir. 

23 (Whereupon, the deposition 

24 was recessed. ) 

25 (Signature waived.) 
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1 Q. And then there were also some lake samples 

2 that apparently were sent on to the different labs as 

3 well, is that right? 

4 A. Yes. 

5 Q. And who took those lake samples? 

6 A. Those were collected by Mark Batista of 

7 Scientific Resources Inc., or SRI. 

8 Q. Were they connected with any of the labs that 

9 were doing the testing? 

10 A . I believe they were, as far as I know, they 
. . 

11 were the contract laboratory or the consultant for 

12 Aquatic Analyst Laboratory. 

13 Q. And they're the ones that took th~ lake 

14 samples? 

15 A. Yeah. 

16 Q . Now, on the second page you indicate the data 

. 17 that came back from the labs, is that right? 

18 A. Yes, that was the data that was reported--

19 reported to me from the laboratories. 

20 Q. And to make sure I understand this, if you 

21 look at the table for the blank sample that would be the 

22 RA sample, is that right? 

23 A. Yes. 

24 Q. What would be the results you got back from 

25 Aquatic Analyst? 
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1 A. Aquatic Analyst found .018 in RA and .017 in 

2 RF, which was also a blank. 

3 Q. So, on both of those samples, those blank 

4 samples with no phosphorus they were reporting about 

5 .017 and .018, is that right? 

6 

7 

A. 

Q. 

8 correct? 

9 A. 

10 liter. 

Yes. 

And that's milligrams per liter, is that 

Yes. Milligrams of phosphate phosphorus per 

11 Q. And then the other labs had slightly different 

12 results, is that correct? 

13 

14 

A. 

Q. 

Yes. . . 
Do you know what testing approach the 

15 different labs were using in generating the analytical 

16 data on Page 2 of your three way total phosphate splits 

17 analysis? 

18 

19 

A. 

Q. 

You mean the analytical method that they used? 

Yes. 

20 A. What was reported to me by the various labs 

21 was the CCAL lab used standard methods 424-C and 424-F, 

22 which is out of the 15th Edition of Standards Methods. 

23 

24 

25 

Q. 

A. 

Q. 

Now, are those cited in your-

Yes, on Page 6. 

What did Aquatic Analyst use? 
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1 responses tend to be either at, slightly above or 

2 slightly below what you would expect for a perfect 

3 response from the laboratory. 

4 Q. Then you indicate that Aquatic Analyst 

5 observations exhibit a positive bias amounting to 

6 approximately 0.01 milligrams per liter total phosphates 

7 over the full range compared to CCAL and DEQ labs, is 

8 that right? 

9 

10 

A. 

Q. 

Yes. 

So, does that mean that Aquatic Analysts 

11 consistently reported a result .01 milligrams a liter 

12 higher for each of the samples than the other two labs? 

13 A. Roughly .01 milligrams per liter. -Not exactly 

14 that for each one, but it averaged out to about that. 

15 In fact in the table above the difference Aquatic 

16 Analysts was actually .012 average difference between 

17 the standard and what they reported. 

18 

19 

Q. 

A. 

So the .01 is an average, is that right? 

Yes. 

20 Q. At the bottom of Page 4 and going on to Page 5 

21 you're dealing with a topic captioned "bias." What do 

22 you mean by that? 

23 A. When we're talking about bias as an analytical 

24 work we're talking about a systematic result that tends 

25 to be systematically above or below the true value. It 
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1 can be caused by a number of things, a bad batch of 

2 distilled water or something that the lab used that they 

3 used to make up their standards and if it happens to 

4 contain a slight bit of whatever you're looking for it 

5 will automatically elevate the levels in there. 

6 Bias is just sort of a general way of saying 

7 that they're data tends to be either-- they either have 

8 a high bias where the results are a little bit higher 

9 than would be expected or a low bias. No bias is the 

10 ideal. 

11 Q. Is the ideal. All right. 

12 And in this particular situation there is a 

13 scoring system you used to establish which labs had the 

14 highest bias and the lowest bias, is that right? 

15 A. Yes. 

16 Q. And which lab had the highest bias? 

17 A. According to this system the Aquatic Analyst 

18 showed the highest bias. 

19 Q. And you indicate on Page 6 "Aquatic Analysts 

20 data exhibits a distinct systematic error on the high 

21 side," is that right? 

22 A. Yes. 

23 Q. You then indicate, "Using all 15 data points 

24 from each lab Aquatic Analysts score falls outside the 

25 high 2.5 percent limit." What sort of limit are you 
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1 A. We went to a higher sensitivity to see what 

2 would happen if we did that. 

3 Q. And what did happen when you used the more 

4 sensitive tested method? 

5 A. We found generally lower numbers and better 

6 agreement with the blind standard samples. 

7 Q. And by that you mean better agreement with the 

8 blank sample. You didn't come up with as a high a 

9 phosphorus amounts? 

10 A. Yes. 

11 Q. On the lake samples which had been reported in 

12 the range .012 through .014 what was the range that you 

13 started coming up with? 

14 A. .003 to .008. 

15 Q. So, if you used a more sensitive tested method 

16 than what the various labs had been using for the 

17 phosphate splits you came up with results that were 

18 almost half what the other method was, is that right? 

19 A. Yes. 

20 Q. Based on the results from the different labs 

21 would you feel comfortable that Aquatics Analyst was 

22 providing accurate data on the testing that they were 

23 performing for phosphates? 

24 A. I would have to say it could have been better. 

25 That it wasn't as good-- in this test out of three labs 
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1 words, is there even phosphorus there for DEQ's testing 

2 method is .005, is that right? 

3 

4 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Okay, yes. 

And that will just tell us if it's there -

Un-huh. 

-- is that right? 

Yes, we'd report it as being present. 

And then you say a practical quantitation 

9 limit for DEQ's labs was 0.015 milligrams of phosphorus 

10 per liter, is that right? 

Yes. 11 

12. 

A. 

Q. What does that mean as far as how accurate 

13 when you're quantifying the amount of phosphorus that 

14 DEQ's labs would-- I'm sorry, how does that indicate how 

15 accurate DEQ's labs would be in determining how much 

16 phosphorus would be in any given sample? 

17 

18 

A. 

Q. 

Could you run that by me again? 

Let's take an example. 

19 If DEQ's labs came up up with a test result of 

20 .009, what would be the range of where-- of how much 

21 phosphorus would really be in the sample? 

22 A. Without my trusty calculator and statistics 

23 books I couldn't tell you. 

24 Q. Would you add 0.015 to .009 and subtract .015 

25 from .0019 to determine the range? 
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1 A. Roughly-- roughly you could do it that way, 

2 yeah. 

3 Q. So, if you had a sample that indicated .009 it 

4 could be as much .024, is that correct? 

5 

6 

A. 

Q. 

It could be, yeah. 

Or it could actually be that there wasn't any 

7 significant phosphorus in the sample, is that right? 

8 A. Yeah. 

9 Q. So if you needed to quantify whether there was 

10 compliance where a standard of .009 phosphates per liter 

11 could you accurately quantify to that degree? 

12 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Using what methods? 

The five centimeters optical pathlength? 

I think you could if you ran enough samples. 

How many samples? 

Again I would need my calculator. 

But for just one sample or--

For a single sample-- really for a single 

19 sample all bets are off. 

20 Q. You couldn't even tell whether or not there 

21 was compliance? 

22 

23 

24 

25 

No. 

That was 11 _no"? 

No. 

A. 

Q. 

A. 

Q. When you say that you would have to take 
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Department of Environment.it Science and Engineering 

Mailing: P.O. Box 91000 Portland, Oregon 97291-1000 USA 
Shipping: 20000NWWalkerRd. Beaverton,OR97006 USA 

Phone503/69tJ.1118 FAXSOJ/690-1273 

As you requested, I am enclosing my Curriculum Vitae. 

As you requested, we have performed adsorption and desortpion tests on the 
various soil types around the Clear Lake Watershed •. We found that ·the Clear 
Lake soils strongly adsorbed (retained) phosphorus. We also found the Clear 

. lake soils would not release phosphorus even if some of the soil reached the lake. 
The results of our study demonstrate that the native soil"and the installation and 
use of septics around the Watershed will not become a significant source of P to 
the lake. 

Enclosed are the results of (1) our prior tests of the adsorption (or retention) 
capabilities found in the Clear Lake soils; and (2) our recent desorption {release) 
tests of the Clear lake soils. 

The first table reflects our prior tests of the adsorption (or retention) capabilities 
found in the Clear Lake soils. The first column is the soluble phosphorus. These 
nwnbers are very low, about as low as I have seen for soils anywhere. The 
second column is P extractable .in a standard chemical solution. These are also 
extremely low. the figures represent how much P the soil will take up if exposed 
to a phosphorus solution. All the soils have a relatively high retention of 
phosphorus. That means that phosphorus will not travel very far or very fast. 

The second table reflects the maximum distance phosphorus could move in the 
soil, assuming no vegetation. In low P soils like these, vegetation would remove 
more phosphorus, so the distances phosphorus could travel in the Clear Lake 
soils would be less than what is reflected in the table. For instance, in Samples 1, 
2, and 6, the maximum distance phosphorus would move is less than 60 feet in 
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over 100 years. The other samples indicate a maximum distance of detection of 
less than 100 feet in 100 years. 

The third table reflects the desqrption (release) tests of the Oear Lake soils. The 
analyses are consistent with our earlier results, which showed that the soils are 
naturally very low in phofJ>horus, and have a considerable ability to remove P 
from solution when it is added, e.g., in septic tank drainfields. · 

The first column in the third table describes each site, and the depth to which the 
soil samples were taken. The "O" level is the boundary between the organic 
surface layer and the mineral soil. The second column is soil pH, the third is the 
soil solution phosphorus concentration (2:1 water.soil extract), and the third is 
the concentration of Pin one liter of water in equilibrium with one gram of soil. 
The third column reflects the maximum amount of P which would be released 
into the lake from a gram of soil, if the soil were to enter the lake. Our detection 
limit for P was on the order of 0.01 mg P /L. 

The mineral soil is extremely low in P. It is probably equivalent to that in the 
sediments currently in the lake, meaning that there would be no change in lake P 
concentrations even if some soil did reach the lake. In addition, because the soil 
samples typically were sandy, they are not likely to erode or move v~ far from 
any building site during construction. 

The surface organic layer is higher in P. However, none of this organic material 
is likely to enter the lake during construction. It would be retained within the 
first few feet downslopw from any building site, because of the dense vegetation 
and soil organic layer. 

The results of these studies demonstrate that the native soil and the installation 
and use of septics around the Watersl)ed will not be a significant source of P to 
the lake, even if allowable rates of runoff and erosion occur during construction. 
The organic layer serves as a filter and trap for any water or soil that would leave 
a construction site during the time it is disturbed. 

In my opinion, and based on the phosphorus adsorption and desorption tests we 
have performed on the Clear Lake soils, a moratorium on septics in the 
Watershed is unnecessary to control P levels in Clear Lake. 
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Florence P 

A a I c D 
1 Phosphorus data for Florence son samples~ Seot. ·91, 
2 
3 sample Sat. Ex. P AB-OTPAP 
4 rua/mn 1ualal . 
6 
6 1 0.029 < d.I. : 
7· 2 • 0.025 0.541 
8 s 0.041 0.059 
e 4 0.028 <d.1. 

10 5 0.021 < d.I. -
11 6 0.022 0.022 
12 7 0.023 ·0.022 
13 e 0.032 2.582 . 

TABLE l 
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SAMP.l.E 1 

Depth of Length 01 line Downstream P sorbed P released Exposure Movement 

lnnuence ·impact by soJt per unit time toward 

m m rn mg P/kg mg P/year Years lake, 
Feet total 

1 ·30 0.48 1000 4000000 6 1.6 

1 30 0.95 1000. -4000000 10 . 3, 1 

1 30 1.90 1000 4000000 20 6.2 

1 30 4.76 1000 4000000 150 15.6 

1 30 9.52 1000 4000000 100 31,2 

1 30 95.24 1000 4000000 1000 312.5 

(8.8 lb/year} 

SAMPl52 

Depth of Length of llnE Downstream P $Orbed P released E;><p0$ure Movement 

Influence Impact by son per unit time toward· . 
m ·m tn mg P/kg mg P/year Years lake, 

Feet total 
1 so 0,87 550 4000000 5 2.8 
1· 30 1.73 550 4000000 . 1 0 5.7 

1 30 3.46 5150 4000000 20 11.4 

1 30 S.66 550 400000!J 60 28.4 

1 30 17.32 550 4000000 100 156.8 

1 30 17$.16 550 . 4000000 1000 668.1 

(S.8 lb/year) 

These results assume that 
(a) The depth of soll Interacting with solution Is 1 m 
(b) Drain lines are 30m {100' long 
(c) There Is no slgnmcant subsurface channefing of flow 
(d) The household releases 1kg of P (2.24 lb) per year per capita, with four people per house 
(e) Plants take up none of the phosphorus 
(I) Unes are laid across 11lope to minimize slope 
(g) Distance estimate\! by ttalf·sti.turation of soil volume below release point 

TABLE 2 

(Page 1) 
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SAMPLES 

Oepth of Length of llOE Downstream P sorbad P relea$l!d Exposure Movement 

Influence Impact by soil per unit time toward 

m m m mg P/kg mg Plye91 Years lake, 

Feet total -
1 30 1.36 350 4000000 5 4.5 
1 30 2.72 350 4000000 10 . 8.9 
1 80 15.44 350 4000000 20 17.9 , 30 18.61 350 4000000 60 44.6 

1 30 27.21 350 4000000 100 El9.3 

1 30 272., 1 360 4000000 1000 892.7 

(B.8 lbfyear) 
SAMPLE4 

Depth of Length of lint Downstream P 80ftied P released Exposure Movement 

Influence Impact 
• 

by sou pet unit time toward · •. 

m m mg Plkg mg P/year Years lake, 

Feet total 
0~87 "550 4000000 s 2.a 
1.73 ..... , 550 4000000 10 5.7 
3.46 650 4000000 

8.66 550 4000000 
17.32 550 4000000 

173.16 550 4000000 

(8.8 lb/year) 

These results assume that 
(a) The depth or sol! lnteraoting witti solution Is 1 m 
(b) Drain lines are 30m (100~ long 
(c) There Is no slgnlf1¢a11t subsurface channeling of flow 

20 11.4 

50 28.4 
100 56.8 

1000 568.1 

(d) 'rhe household releases 1kg of P (2.24 lb) per year per capita, with four people per house 
(e) Plants take up none of the phosphorus 
(f) Lines are laid across slope to minimize slope 
(g) Distance estimated by ha!f·saturation of sol! volume below release point 

TABLE 2 

(Page 2) 
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SAMPl.E6 

Deplll ol Length of llne Downstream P sortied P released Exposure Movement 

influence Impact by son per unit tlrne ·toward 

m m m mg P/kg mg P/year Years lake, 

Feet total 

1 so 1.47 325 4000000 5 4.8 
1 30 2.93 325 4000000 10 9.6 
1 30 5.86 325 4000000 20 19.2 

1 30 14.65 325 4000000 50 48., , 30 29.30 325 4000000 100 96.1 

1 30 293.04 325 4000000 . 1000 961.4 

(8.8 lb/year) 
· SAMPl.E6 

Oepth or' Length of line Downstream P sorbed P released Exposure Movement 
Influence Impact by soil per unit time 

m m m mg PJkg mg P/year 

1 30 0.63 900 4000000 ... 
1 30. . :· . f.()8 900 4000000 
1 30 2.12 900 4000000 

1 30 5.29 900 4000000 
1 30 10.58 900 4000000 
1 30 105.82 900 4000000 . 

(S.e lb/year) 

These results assume that 
(a) The ·depth of sou Interacting with solution ls 1 m 
(b) Drain lines are 30m (100~ long 
(c) There ls no significant subsurface channeling of flow 

Years 

6 

10 
20 
60 

100 
1000 

toward . . 
lake, 

Feet total 
1.7 
3.5 
6.9 

17.4 
34.7 

347,2 

(d) The household releases 1kg of. P (2.24 tb) per year per capita, with four people per house 
(e) Plant& take up none of the phosphorus 
(f) Lines are lald across slope to minimize slope 
(g) Distance estimated bY. half-saturation or soil votume below release point 

§' . I 'l'AB!,E 2 
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SAMPLE7 

Depth of Length of line Downstream p $0rl:)eci p released Exposure Movement 

lpffoence Impact by son per unit time toward 

m m m mg P/kg mg P/year Years 1a1<.e, 

Feat lOIEll 

1 30 0.95 500 4000000 5 - $.1 , 30 1.90 600 4000000 10 e.2 
1 30 3.81 500 4000000 20 12.5 

1 30 9,52 500 4000000 50 31.2 

1 30 19.05 500 4000000 100 62.6 

1 30 190.48 500 4000000 . 1000 624.9 

(8.8 lb/year) 

. SAMPLES 

Depth of Length of fine Downstream P socbed P released Exposure Movement 

Influence Impact by SOH per unit time 

m m m mg PJkg mg P/year 

1 30 1.36 350 4000000. 
' . 

1 .. .. 30: .... 2.72 350 4000000 

1 30 5.44 350 4000000 

1 so 13.61 350 4000000 

1 so 27.21 350 4000000 

1 30 272.11 350 4000000 

(6.8 lbfyear) 

These results assume that 
(a) The depth of son Interacting with solution Is 1 m 
(b) Drain lines are SOm (1001 long 
(c) There ts no significant subsurface channeling ol flow 

Years 

5 
10 

20 

50 

100 

1000 

toward 

lake, 

Feet total 
4.6 
8.9 

17.9 

44,6 

89.3 

892.7 

(dJ The household releases 1kg of P (2.24 lb) per year per capita, wJth four people per house 
(e) Plants taka up none of tha phosphorus 
(I) I.Ines are laid across stopa to minimize slope 
(g) Distance estimated by hall-saturation of sol! volume below release point 

'l'ABLE 2 
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Site Description pH 

Jones 1, -4 too 4.69 
Jones 1, o -a· 5.73 
Jones 1, e-14• 5.64 

Jones 2, 0·9" 5.36 
Jones 2, 9·18" 5.40 

Jones 3, pine ·1 to 0 4.66 
Jones 3, pine 0-10· 5.27 

Olmid 4, Root mat 4.16 
Olmld 4, 0 - 3• 4.53 
Oimid 4, 3-12" 5.21 

Broeker 5, 0-6" 5.77 
Broeker 5, 6·14" 6.85 

Sargent 6, 0·8" 5.25 
Sargent 6, 8-16" 5.02 

Merz 7, ·6 to O 4.57 
Merz 1, o-8- 5.18 

Merz 8, Dune soil 5.69 

Merz, 9 ·4 to o 4.12 
Merz, 9 o-s· 4.68 

Howard i 0 -4 to O 4.69 
Howard 10 0-1 o• 4.98. 

Howard 11 -4 to 0 4.42 
Howard 11 0-7" 5.00 
Howard 11 7-14" 4.90 

TABLE 3 

: 

Soil solution Desorbed [P], 
(PJ, mg/l mg/L 
(ppm) 

1 :·1000 
di111tior:i 

0.39 0 
0.03 0 
0.03 0.01 

0.02· 0 
0.02 0 

0.72 0 
0.06 0 

0.60 0 
0.09 0 
0.07 0 

0.03 0 
0.20 0.01 

0.04 0 
0.15 0 

0.90 0 
0.03 0 

0.02 0 

0.77 0 
0.01 0 

0.26 0 
0.05 0 

0.55 0 
0.01 0 
0.02 0 

t-",. 09 

~010 
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Curriculum Vitae 

WESLEY M JARRELL 

Professor, Environmental Science and Engineering 
Oregon Graduate Institute 

P.O. Box 91000 
Beaverton, OR 97291-1000 

(503)690-1183 
FAX (503)690-1273 

email: wjarrell@ese.ogi.edu 

Place and Date of Birth: Forest Grove, Oregon, May 23, 1948 

Education: 

1970 A.B. Stanford University, Stanford, CA, Biological Sciences 
1974 M.S. Oregon State University, Corvallis, OR, Soil Science 
1977 Ph.D. Oregon State University, Corvallis, OR, Soil Science 

Teaching and Research Experience: 

1991/ 
Present 

1992/ 
1994 

1988-
1991 

1985-
1988 

1983-
1988 

1976~ 
1983 

1972-
1976 

Professor, Environmental Science and Engineering, · 
Oregon Graduate Institute, Beaverton, Oregon 

Department Head, Environmental Science and Engineering, · 
Oregon Graduate Institute, Beaverton, Oregon 

Associate Professor, Env_ironmental Science and Engineering, 
Oregon Graduate Institute, Beaverton, Oregon 

Director, Dry Lands Research Institute 
University of California, Riverside 

Associate Professor, Soil Science, 
University of California, Riverside 

Assistant Professor, Soil Science, 
University of California, Riverside 

Graduate Research Assistant, Soil Science, 
Oregon State University, Corvallis 

Professional Memberships: 

American Society of Agronomy 
Soil Science Society of America 
Ecology Society of America 
American Association for the Advancement of Science 
American Society for Horticultural Science 
Western Soil Science Society 

Certification: 

Certified Professional Soil Scientist 
Certified Professional Agronomist 
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Publications 

TECHNICAL ARTICLES 

1. Jarrell, W. M., and M. D. Dawson. 
1978. Sorption and availability of molybdenum in soils of western Oregon. Soil Sci. Soc. 
Amer. J. 42:412-415. 

2. Martin, J.P., R. L. Branson, and W. M. Jarrell. 
1978. Decomposition of organic materials used in planting mixes and some effects on soil 
properties and plant growth. Agrochimica XXIl:248-261. 

3. Jarrell, W. M., G. S. Pettygrove, and L. Boersma. 
1979. Characterization of thickness and unifonnity of coatings of sulfur-coated urea. Soil 
Sci. Soc. Amer. J. 43:612-615. 

4. Jarrell, W. M., R. A. Shepherd, and R. L. Branson. 
1979. Leachate and soil pH changes in potting mixes treated with NaHC03 and KHC03 
solutions. J. Amer. Soc. Hort. Sci. 104:831-834. 

5. Jarrell, W. M. and L. Boersma. 
1979. Model for the release of urea by granules of sulfur-coated urea applied to the soil. Soil 
Sci. Soc. Amer. Proc. 43:1044-1050. 

6. Jury, W. A., W. M. Jarrell, and D. Devitt 
1979. Reclamation of a saline-soclic soil by leaching; Soil Sci. Soc. Amer. J. 43:1100- -
1106. 

7. Jarrell, W. M. and L. Boersma. 
1980. Release of urea from granules of sulfur~oated urea. Soil Sci. Soc. Amer. J. 44:418~ 
422. 

8. Herr, E. M. and W. M. Jarrell. 
1980. Response of chrysanthemum (Chrysanthemum hortorum cv. Bright Golden Ann) to 
urea peroxide. HortSci. 15:501-502. 

9. Stark, J.C. and W. M. Jarrell. 
1980. Salinity-induced modifications in the response of maize to water deficits. Agron. J. 
72:745-748. 

10. Ojala, J.C., and W. M. Jarrell. 
1980. Hydroponic sand culture systems for mycorrhizal research. Plant Soil 57:297-303. 

11. Devitt, D., W. M. Jarrell and K. L. Stevens. 
1980. Sodium-potassium ratios in soil solution and plant response under saline conditions. 
Soil Sci. Soc. Amer. J. 45:80-86. 

12. Letey, J., W. M. Jarrell, and N. Valoras. 
1982. Nitrogen and water uptake patterns and growth of plants at various minimum solution 
nitrate concentrations. J. Plant Nutrition 5:73-89. 

13. Stark, J.C., W. M. Jarrell, and J. Letey. 
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15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

-: .~·- ... · 

1982. A modified line source sprinkler technique for continous-variable leaching studies.Soil 
Sci. Soc. Amer. J. 46:441-442. 

Virginia, R. A., W. M. Jarrell, and E. Franco-Vizcaino. 
1982. Direct measurement of denitrification in a Prosopis (mesquite) dominated Sonoran 
Desertecosystem. Oecologia 53:120-122. 

Menge, J. A., W. M. Jarrell, C. K. Labanauskas, C. Huszaar, E. L. V. Johnson, J. C. Ojala, 
and D. Sibert. 
1982. Predicting mycorrhizal dependency of Troyer citrange on Glomus fasciculatus in 
California citrus soils. Soil Sci. Soc. Amer. J. 46:762-768. 

Runde!, P. W., E.T. Nilsen, M R. Sharifi, R. A Virginia, W. M. Jarrell, D. H. Kohl, and 
G. B. Shearer. , 
1982. Seasonal dynamics of nitrogen cycling for a Prosopis woodland in the Sonoran 
Desert. Plant Soil 67:343-353. 

Gestring, W. D. and W. M Jarrell. 
1982. Plant availability of P and heavy metals (Zn, Mn, Fe, Cd, Ni, Pb) in soils amended 
with chemically-treated sewage sludge. J. Env. Qual. 11:669-675. 

Jarrell, W.M., S.J. Whaley, and Bijan Miraftabi. 
1982. Slow release fertilizer and water management with container grown Ligustrum texanum 
(Texas privet). I. Plant growth and nutrient uptake. II. Leachate composition and water use. 
Scientia Horticulture 19:177-190. 

Stark, J.C. and W. M. Jarrell. . . . . . 
1982. Relationship between growth and nitrogen fertilization of celery. HortSci. 17:754-
755. 

Feight, A., J. Letey, and W. M Jarrell. 
1982. Celery response to type, amount, and method on N-fertilizer application under drip 
irrigation. Agron. J. 74:971-977. 

Feigin, A., J. Letey and W. M. Jarrell. 
1982.Nitrogen utilization efficiency by drip irrigated celery receiving preplant or water applied 
nitrogen fertilizer. Agron. J. 74:978-983. 

Stark, J. c:·: J:·Letey, and W. M. Jarrell. 
1983. Nitrogen use efficiency of trickle-irrigated tomatoes receiving continuous injection of 
nitrogen. Agron. J. 75:672-676. 

Stark, J. C., W. M. Jarrell, and J. Letey, Jr. 
1983. Evaluation of irrigation nitrogen management practices for celery using continuous
variable irrigation. Agron. J. 47:95-98. 

Virginia, R. A. and W. M. Jarrell. 
1983. Soil properties in a Prosopis (mesquite) dominated Sonoran Desert ecosystem. Soil 
Sci. Soc. Amer. J. 47:138-144. 

Ojala, J. C., W. M. Jarrell, J. A. Menge and E. L. V. Johnson. 
1983. Influence of mycorrhizal fungi on the mineral nutrition and yield of anion (Allium cepa 
L.) in saline soils. Agron. J. 75:255-259. 
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26. Stott, D. E., G. Kassim, W. M. Jarrell, J. P. Martin, and K. Haider. 
1983. Stabilization and incoiporation into biomass of specific plant carbons during 
biodegradation in soil. Plant Soil 70: 15-26. 

27. Letey, J., W. M. Jarrell, N. Valoras, and R. Beverly. 

P.05 

1983. Fertilizer application and irrigation management of broccoli production and fertilizer 
use efficiency. Agron. J. 75:502-507. 

28. Sharifi, MR., E.T. Nilsen, R. Virginia, P. W. Runde!, and W. M. Jarrell. 
1983. Phenological patterns of current season shoots of Prospis glandulosa var. Torreyana 
in the Sonoran Desert of Southern California. Flora 173:265-277. 

29. Ojala, J.C., W .M Jarrell, I.A. Menge, and EL.V. Johnson. 
1983. Comparison of soil phosphorus extractants as predictors of mycorrhizal dependency: 
Soil Sci. Soc. Amer. I. 47:958-962. 

30. Amundson, R.G. and W .M. Jarrell. 
1983. A comparative study ofbermuda grass grown on soils amended with aerobic or 
anaerobically digested sludge. J.Env. Qua!. 12:508-513. 

31. Nilsen, E. T., M. R. Sharifi, P. W. Runde!, W. M. Jarrell, and R. A. Virginia. 
1983. Diurnal and seasonal water relations of the desert phreatophyte Prospis glandulosa 
(honey mesquite) in the Sonoran Desert of California. Ecology 64:1381-1393. 

32. Johnson, C. R., W. M. Jarrell, and J. A. Menge .. 
1984. Influence of ammonium/nitrate ratio and solutions pH on mycorrhizal infection, 
photosynthesis, growth, and nutrient composition of Chyrsanthemum nwrifolium. Plant Soil 

77:151-157. 

33. Pond, E. C., I. A. Menge, and W. M. Jarrell. 
1984. Collection and selection of vesicular arbuscular mycorrhizal fungi from saline soils in 
the Southwestern United States. Mycologia 76:74-84. 

34. Beverly, R. B., and W. M. Jarrell. 
1984. Cowpea response to nitrogen form, rate, and timing of application. Agron. J. 76:663-
668. 

35. Devitt, D., W. M Jarrell, W. A. Jury, 0. R. Lunt, and L. H. Stolzy. 
1984. Wheat response to sodium uptake under zonal saline-sodic conditions. Soil Sci. Soc. 
Amer. J. 48:86-92. 

36. Virginia, R. A., L. M. Baird, J. S. LaFavre, W. M. Jarrell, B. A. Bryan, and G. Shearer. 
1984. Nitrogen fixation efficiency, natural 15-N abundance, and morphology of mesquite 
(Prospis glandulosa) root nodules. Plant Soil 79:273-284. 

37. Devitt, D., L. H. Stolzy, and W. M. Jarrell. 
1984. Response of sorghum and wheat to different K/Na ratios at varying osmotic potentials. 
Agron. J. 76:681-688. 

38. Jarrell, W. M. and R. A. Virginia. 
1984. Salinity tolerance of mesquite. Calif. Agric. 38(10):28. 

39. Young, J. L., and W. M. Jarrell. 
1984. Mycorrhizal systems and "other" elements, especially micronutrients. Proc. Sixth 
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North American Conference on Mycorrhizae. Bend, OR, June 25-29, 1984, pp. 170-174. 

40. Poss, J. A., E. Pond, J. A Menge, and W. M. Jarrell. 
1985. Effect of salinity on myoorrbizal onion and tomato in soil with and without additional 
phosphate. Plant Soil 88:307-319. 

41. Beverly, R. B., W. M. Jarrell, and John Letey, Jr. 
1986. A nitrogen and water response surface for sprinkler-irrigated broccoli. Agron. J. 
78:91-94. . 

42. Nilsen, E. T.,.R. A Virginia, and W. M Jarrell. 
1986. Water relations and growth characteristics of Prosopis glandulosa var. Torreyana in a 
simulated phreatophytic environment. Amer. J. Bot. 73:427-433. 

43. Bachelet, D., W. M. Jarrell and R. A Virginia. 
1986. Simulation model of a laboratoiy grown phreatophytic woody legume. Tree Physiol. 
2:205-214. 

44. Mikkelson, R. L., W. M. Jarrell, and J. Letey, Jr. 
1986. Effects ofTerrazole on nitrogen transformations and movement in irrigated com (Zea 
mays L.). Soil Sci. Soc. Amer. J. 50:1471-1478. 

45. Virginia, R. A., M. B. Jenkins, and W. M. Jarrell .. 
1986. Depth ofroot symbiont occurrence in soil. Biol. and Fertil. of Soils. 2:127-130. 

·' ·. 

46. Jenkins, M. B., R. A. Virginia and W. M. Jarrell. 
1987. · Rhizobial ecology of the woody legume mesquite (Prosopis glandulosa) in the Sonoran 
Desert. Applied Env. Microbiol. 53:36-40. 

47. Mikkelson, R. K., and W. M. Jarrell. 
1987. Application of urea phosphate to drip-irrigated tomatoes. Soil Sci. Soc. Amer. J. 
51:464-468. 

48. Elowad, H. 0. A., A. E. Hall, and W. M. Jarrell. 
1987. Comparisons of ureide and acetylene reduction methods forestimating biological 
nitrogen fixation in cowpea. Field Crops Research 15:215-227. 

49. Jenkins, M. B., R. A. Virginia and W. M. Jarrell. 
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Concentrations of nitrogen and phosphorus compared among the study lakes. 
Data from Department of Environmental Oual1t,y surve.v (1972). Water samples 
collected from depth of 3-6 feet. Values expressed in milligrams per liter. 
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It appears that groundwater sources low in iron and suitable for use 
without treatment are found only in or near areas of open sand and 
away from forests and bogs. Figure 28 maps areas of low iron 
concentration. For comparison, iron concentrations found at various 
depths in deep well #1 are shown in Figure 29. It is obvious that high 
iron concentrations are found in the deep sand layers, and m1y exceed 

.10.0 mg/L. Fluctuations in seasonal iron concentration at selected sites 
are also found in Figure 30. 

Bacteriology-Fecal Coliform 

Fecal coliform are not normally disease producing but their presence is 
strongly correlated to human or other mammalian waste and are 
therefore used as an indicator of the potential for health concern. The 
levels of fecal coliform contamination found in surface and groundwaters 
are shown in Table 9. It is worth noting that both median and average 
levels are less than one for most groundwaters sites except near the 
landfill. In contrast, all surface sites except Clear Lake show 
significant concentration of fecal coliforms. This is not unexpected 
since surface waters are open to human and animal contact, but it is 
interesting to note that the concentrations found in Clear, Collard, 
Munsel and Sutton lakes roughly parallels the relative human use of 
these lakes. 

The data show nearly uniform and low bacterial levels in the aquifer and 
are in conformance with expectations from results of the "Decay and 
Dispersion Study" which indicated that bacterial concentrations (they 
have a lifetime of about 30 days in the ground) died off before they had 
reached a distance of 300' from the point of injection. Groundwater flow 
as determined from hydrologic modeling indicated rates of travel of 
about two feet per day or 60 feet in the life expectancy period of the 
bacteria. 

Phosphorus 

Table 10 indicates selected total phosphorus concentrations for various 
sites within the aquifer. Phosphorus levels are generally much lower in 
the ground water (0.005-0.015 mg/L) than in surface waters (0.01 to 
0.06 mg/L). A notable exception is site ;0;30 for which there is no 
current explanation. 

fot particular interest is the similarity in phosphorus concentrations 
between Collard Lake (0.012 mg/L), Clear Lake (0.009 mg/L) and the 

\.<;:Jear Lake Aquifer (0.010 mg/L}. This would indicate that levels in the 
lakes are still close to background levels, but certainly sufficient for 
eutrophication to occur (approximately 0.005 mg/L minimum according to 
Table 5). 

As noted previously, phosphorus generally is well absorbed by clay 
soils and, apparently, still sufficiently retarded in sand to keep levels 
near background throughout the aquifer. Since the eastern part of the 
watershed contains soils with a higher clay content it is reasonable to 
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TABLE 10. Phosphate-Phosphorus Levels for Different Types 
of Areas. 

PllOSPJIOROL'S-f'04-P mg/L ;" ·-·~ 

\ ' 
# of f; of 

Sit.e Group Sit.cs A\•erage Hedi an Values Range 
~ 

Open S.:ind 4+ .011 .007 40 .000-.048 

Pine Forest 4+ .010 .007 40 .000-.033 
S<!asonal Ponds l+ .017 .012 14 .006-.038 
Developed-Unse,,,.cred 2+ .013 .009 25 .000-.033 
Dcve loped-Set.·ered 3+ .046 .011 21 .003-.710 
Clear Lake Aquifer 4+ .009 .007 40 .000-.048 
Clear Lake l .014 .007 B ~ .000-.038 ® Collard Like l .012 .007 9 .005-.040 
Sutton Creek (Lake) 2 .022 .021 18 .017-.039 
Hunsel ·creek (Lake) 1 .012 .013 9 .006-.019 
Landfill 1 .020 .019 B .015-.014 
Golf Course 1 .019 .011 8 .005-.056 
Heccta Beach .019 .020 8 .005-.028 
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TABLE 1-1 SUMMARY OF DATA FROM EARLIER STUDIES ON CLEAR LAKE (RANGE OF VALUES) 

Parameter 

pH (units) 

Alkalinity (meq/L) 
Chlorophylla (mg/m3) 

Secchi depth (m) 

Conductivity (umho/cm) 

Phosphorus (mg/L P) 

Nitrate (mg/L N) 

Na (mg/L) 
K (mg/L) 

Turbidity (NTU) 

n.d. = not detected 
1 Larson 1974. 

6.7 - 7.2 

0.14 - 0.18 

3.9 - 6.1 

54 - 70 

n.d. - 0.07 
n.d.'.:. 0.22 

5.8 - 8.6 

n.d. - 0.5 

1 - 3 

2 Bryant et al. 1980. 
3 Christensen and Rosenthal 1982. 

6.2 - 6.7 

0.18 - 0.24 

0.7 - 2.8 

5.0 - 6.5 

61 - 82 

0.009 - 0.019 

0.01 - 0.10 

4 This study (data from epilimnion only). 

78101/02-2 2-4 

6 .. 10 - 8.04 

0.18 - 0.22 
0.17 - 2.91 

4.4 - 7.3 
54 - 59 

n.d. - 0.038 n.d. - o.oiJ 
o. 020 - 0.110 n.d. - 0.19 

6.17 - 7.68 

0.658 - o. 95 

0.61 - 2.4 
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Vollenweider Analysis - Phosphorus Loading to Lakes 

Reference: Gilliom, R. 1., "Estimation of Nonpoint Source Loadings of 
Phosphorus for Lakes in the Puget Sound Region, Washington" 

U. S. Geological Survey Water-Supply Paper 2240 
United States Department of Interior, 19ll3. 

Predicted epilimnetic steady-state mean phospqorus (P) concentration, ug/L: 

Pss = L" Cl-R) 
zAp 

L• = P-loading to lake, kg P/yr 

R = lake retention coefficient 

z = mean lake depth, m 

A = lake surface area, km' 

1 

(~) p = lake flushing rate, number per year (y1
) 

·-..... •' 

Predicted lake sensitivity (S) to increased phosphorus loadings (function of physical 
characteristics of lake): 

s = Cl-R) 

zAp 

Therefore: 

Pss = L. S 

Phosphorus loading to lake: 

L' = precipitation + forest runoff + groundwater input + upstream lakes + 
residential runoff + wastewater (septic tanks) + agricultural runoff 

/ -·,; 
' ' 
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Clear Lake Analysis 

Sensitivity analysis: 

R = {l+p0-'t1 ; p = (RTt1 = {l.4tl = 0.73 y', where RT= lake retention time, y 

R = (l+0.73°-'tl = 0.54 

s = o-0.54> = 0.079 
(12.8)(0.62)(0.73) 

Gilliom Table 7: S * 10 = 0.8 = low sensitivity 

Phosphorus loading analysis: 

Basis: "present" = present loading from Collard L and no nearshore dwelling units 
"future" = future loading from Collard L and 5 nearshore ~50 ft) dwelling 
units 

Present loading: 

L" = 12.4 + 10.6 + 
pptn. forrest 

Future loading: 

L" = 12.4 + 10.6 + 
pptn. forrest 

11.3 + 
dunal 
aquifer 

11.3 + 
dunal 

aquifer 

0.0 + 0.0 + 
resid. septic 
runoff tanks 

3.0 + 
resid. 
runoff 

4.0 + 
septic 
tanks 

41% loading from Collard Lake (present) 

55% loading from Collard Lake (future) 

23.5 = 57.8 kg Ply total 
Collard L. 

49.5 = 90.8 kg P/y total 
Collard L 

8% loading from resid. runoff and septic tanks (future) 

Predicted phosphorus cone.: 

Pss = L" S = 57.8 (0.079) = 4.6 ug P/L (pres.) 

= 90.8 (0.079) = 7.2 ug P/L (future) 

Present= excellent water gual. (Group A, Gilliom: low algal productivity) 

Future = excellent water qua!. (Group A, Gilliom: low algal productivity) 
_ _j 

I 
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Frederick A. Batson 
Gleaves Swearingen Larsen & Potter 
P. o. Box 114.7 
Eugene, OR 97401 
( 503) 68 6-8833 

(Attorneys for Plaintiffs) 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

JOHN WHITE and ROSEMARIE 
WHITE, husband and wife, 

Plaintiffs, 

vs. 

HECETA WATER D'ISTRICT, an 
Oregon municipal corporation; 
ART KONING; STEVE OLIENYK; 
BOB SLEEPER; HUGHIE CARTER; 
and ROBERT WICK, individuals, 

Defendants. 

) 
) 
) 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~~> 

STATE OF OREGON 
SS. 

County of Lane 

Case No. 91-816-JO 

.F.FFIDAVIT OF HAROLD YOUNGQUIST 
IN SUPPORT OF PLAINTIFF' MOTION 
FOR PARTIAL SUM!'iARY JUDGMENT 

I, Harold Youngquist, being fi::st du.-ly sv.•orn on oath depose 

and say: 

1. I am the Lane County Health Engineer. In the cou:cse of 

my duties I have become aware of the chlorination 

currently used by Heceta Wate:c District ( "Hecet a") to 

treat its water and the treatment requi~ements t:-lat 

apply to Heceta. 

AFFIDAVIT OF HAROLD YOUNGQUIST - 1 
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3. 

4 . 

by Heceta. If additional phosphorus reaches the water 

used by Heceta, it will not create a drinking water 

heal th risk. It may cause algae to grow, but it will 

have no impact on whether Heceta's water is healthy or 

safe to drink. 

By 1993 _Heceta will be required to have a filtration 

facility in addition to the existing chlorination 

facility. A filtration plant can remove any color 0~ 

turbidity caused by algae suspension. 

Treatment beyond what Heceta is required to provide by 

1993 is not necessary for the supply of safe, healthy 

drinking water to Hee 

16 11 . f 23 Signed and sworn to be ore me on December , 1991 by Harold 

17 I Youn_gquist. 
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Notary 7Public 
My Commission 

~ ~· .. !_-~/· 
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Frederick A. Batson 
Gleaves Swearingen 
P. O. Box 1147 
Eugene, OR 97440 
(503) 686-8833 

Larsen & Potter 

(Attorneys for Plaintiffs) 

.r-
' 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ROBERT L. MERZ and SHIRLEY M. 
MERZ, husband and wife; 
VINCENT M. HOWARD, JR.; GORDON 
BRIAN HOWARD; MARCIA LEE 
SMITH; RICHARD G. SARGENT; 
RUBY BROEKER; .KAREN L. 
ANDERSON; and AARON U. JONES, 

Plaintiffs, 

vs. 

HECETA WATER DISTRICT, an 
Oregon municipal corporation; 
STATE OF OREGON, by and through 
its Environmental Quality 
Commission; WILLIAM B. FINLEY; 
LARRY STONELAKE; STEVE OLIENYK; 
ART KONING; BOB SLEEPER; 
HUGHIE CARTER; ROBERT WICK; 
and MICHAEL KEATING, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) __________________ ) 

STATE OF OREGON ) 
)SS 

County of Lane ) 

Case No. 91-817-TC 

AFFIDAVIT OF HAROLD 
YOUNGQUIST 

I, Harold Youngquist, after being first duly sworn do depose 

and say: 

I am the Lane County Public Health Engineer. In the course 

of performing my duties I have become aware of the filtration 

Exhibit ----;({;- -
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requirements and capabilities of the proposed filtration facility 

which must be built by Heceta Water District to supplement the 

existing disinfection process. The proposed treatment facility 

must remove or inactivate 99. 9% of giardia cysts and 99. 99% of 

viruses. To do so it must remove, inactivate or make non-viable 

numerous particles, including particles of algae. Most algae 

particles are larger than giardia cysts (5-15 microns) and viruses 

(<1 micron) and should be removed or inactivated by the treatment 

facility. It is my opinion that a properly designed treatment 

facility will produce safe drinking water in complia.nce with 

Ore·gon State Health Division rules and, if operated according to 

accepted practices, should obviate the need for any additional 

treatment. 

Signed and sworn to before me on March 20, 1992 by Harold 
Youngquist. 

OFFICIA.L SEAL 
flUI': ti. NCE:·~E 

NOTARY PUBLIC · OP.EGON 
COMMISSiOi'-J NO. 000149 
MY GOMl\iSSlOil E;PIRES JULY 27, 1994 

" 
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Environmental Quality Commission 
.811 SW SIXTH AVENUE. PORTLAND, OR 97204 PHONE (503) 229-5696 

Ii REQUEST FOR EQC ACTION 
11 

Meeting Date: December 14. 1990 
Agenda _Item: -~K-,-------.,-----

Division: Water. Quality 
Section: Surface Water 

SUBJECT: 

-Clear Lake (near Florence)::_ -Adoption of .-Proposed Rules. 
Modifying OAR 340-41-270 Special Policies and Guidelines for 
the ·Mid Coast Basin. 

PURPOSE: 

The rules, if adopted, would establish new loading 
limitations and other requirements for protecting water 
quality in Clear and Collard Lakes near Florence, Oregon . 

ACTION REQUESTED: 

Work session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item for current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_lL Adopt Rules 

Proposed Rules 
-Rulemaking Statements 

_ _-- Fiscal and Economic· Impact stateni'ent 

Attachment _A_ 
Attachment 
Attachment 

_ : : Public -Notice : - . · 
:: ;~~ ~ :::.> -.... ,~-~~ .... ··:···qth:7.r .:_·-~_· .. _ ,~: _.._:~-'-.. ~ ~.- . i. ··:~ :.~' .. ': . .- ~ .~--~~:.:~r .. •· ··.:: ·· · · ·_ · .. '.:·:. -:. 

_ . _· .Attachment ·--. 
._ ... _.,' .-. .. «-:·:Atta.chment -'.~ 

+ssue a Contested ·case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order Attachment 
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V. W. KACZYNSKI, PH.D. 
35022 OLIVER HEIGHTS COURT 
ST. HELENS, OREGON 97051 

TEL: (503) 397-5332 

K0045 
May13, 1996 

Ms. Nan Laurence 
Associate Planner 
Land Management Division 
Lane County Court House 
125 East 8th Avenue 
Eugene, OR 97401 

Dear Ms. Laurence: 

FAX: (503) 397-6984 

Subject: Clear Lake Mediation Amendments to Lane County Rural Comprehensive 
Plan and Florence Comprehensive Plan and Codes. 

' 

I a~quatic scientist with a Ph.D. and M.S. in limnology. I have studied Clear Lake 
water quality and algal growth issues on a continuing basis since 1982. l.believe that I 
have read and studied every report on Clear Lake that has been issued, and have 
testified on Clear Lake Issues. I am enck>sing my current Curriculum Vitae for you 
review. · 

I previously analyzed the phosphorus s~ndards adopted by the EQC/ODEQ for the 
Clear Lake watershed. In Apri~ 1990 I ~ovicfed to ODEQ the attached letter analysis. 
In 1992, I analyzed the standards in the tx>ntext of a rule Hacata Water District was 
considering adopting. Attached are portions of my analysis at that time. As shown in 
the attached analysis , even without considering Dr. Jarrell's soil tests in the Clear 
Lake watershed, the ODEQ approach uSeci compounding safety factors that resulted in 
a standard that was some 390 to 640"/o C:onsarvative. · 

I have been asked to give my professional opinion on whether Clear Lake water 
quality and algal production will change if the ODEQ moratorium is lifted as part of 
Lane County's plan and before any sewers are installed in the watershed. The 
summary answer is no (with a high degr,ee of scientific probability as explained below 
and in the attached analysis of the loading standards adopted by ODEQ/EQC). 

Dr. Wesley Jarrell has performed some !<ey studies that allow us to make the above 
straight forward answer. The studies were performed in a professional manner and the 
results appear reliable. In essence, Dr. Jarrell's results indicate that the surface soils 
surrounding Collard and Clear Lakes are naturally deficient in phosphorus and have a 
high affinity to bind dissolved phosphorus to the individual soil particles. The chemical 
affinity to bind phosphorus is strong and very little phosphorus can escape this 
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binding. This means that septic tank or fawn and garden fertilizer phosphorus 
dissolved in ground water won't travel very far through the surface soils before the 
phosphorus is scrubbed from the ground water by the soil particles. There is very little 
chance of any septic tank or lawn-garden phosphorus ever reaching Collard and 
Clear Lakes. 

One might then ask whether soil disturb\ng activities (such as digging a patio area, or 
a driveway, or a new house foundation, or a home garden plot) might release soil
bound phosphorus to surface runoff. Dr. Jarrell's studies show that the soil
pho~phorous binding is tight and strong ·and very rrttte bound phosphorus can escape 
from the soil particles to either surface or ground water as dissolved phosphorus. A. 
soil particle might reach the lake(s) but dissolved phosphorus probably will not 

The measures proposed In the Lane County and Florence Plan and Code 
Amendments reinforce the natural soil binding situation, add vegetation filtration 
measures, minimize erosion and surface runoffs, and increase the probability of no 
dissolved phosphorus reaching the lake:trom such sources to a very high level of 
confidence. There is no apparent need for for continuing the moratorium on new septic 
tanks on the buildable lots in the watershed. No detectable amounts of dissolved 

. phosphorus should be added to Collard or Clear Lakes as a result of lifting the present 
EQC/ODEQ moratorium on construction of new septic tanks. 

· The amounts of dissolved phosphorus in Clear Lake should remain at the low levels 
detected in past and present monitoringistudfes. Dissolved phosphorus is used by 
algae for growth. Previous studies by ~per Consultants concluded that algal growth 
In Clear Lake is limited by the amount of dissolved phosphorus in the lake water. 
ODEQ reached the same conclusion that dissolved phosphorus is the limiting nutrient 
in Clear Lake for algal growth. The amounts and kinds of algae growing (and 
dissolved phosphorus) in Clear Lake have not changed significantly since monitoring 
began years ago. Because the amounts of dissolved phosphorus in the lake are not 
expected to change, the amounts and kinds of algae are not expected to change (from 
rural home-type development that mightoccur in the area if the moratorium is lifted). 
Clear Lake should remain clear, clean, and oligotrophic. We can make these 
statements with a high degree of confidence. 

Respectively submitted, 

l)tJ~G'M' .,lb' 
V.W. Kaczynski, Ph.D. 
Umnologist 
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V.W. Kaczynski 

KACZYNSKI ,,..,, 

Senior Aquatic Scientist 

EDUCATION 
Ph. D., M.S. Umnology, Cornell University 
B.S. Biology, SUNY at Buffalo 

EXPERIENCE 

~6 P04 MAY 13 '96 14:14 

In 1989, Dr. Kaczynski formed his own consulting firm to evaluate and help solve water 
quality problems. Prior to this, he was the finn wide director of environmental sciences 
for CH2M-Hill. He is a recognized exper:t in the interpretation of water quality and 
to.xicofogical data. Dr. Kaczynski routinely worked as a quality control reviewer on . 
dozens of eutrophication studies related to treated municipal effluent discharges and 
urban and agricultural non point source runoffs while at CH2M-Hill. He was an 
instructor on implementing the Clean Water Act amendments and devising strategies 
to meet total maximum daily loads tor conventional and priority pollutants. He served 
on Oregon Department of Environmental Quality's technical advisory committee for the 
Tualatin River Basin (dissolved phosphorus and algae problems). 

· Dr. Kaczynski has been retained off and on for several years to study Clear Lake 
(Oregon) water quality, phosphorus loading, and potential algal growth issues. He has 
analyzed several estimates of phosphorus loadings into Clear Lake, the ODEOJEQC 
adapted phosphorus standards, all available lake studies. and has presented 
testimony on these issues. 

He was a consultant to the Unified Sewerage Agency of Washington County on the 
water quality of the Tualatin River and tributaries, Lake Oswego, and the Willamette 
River (as affected by the Tualatin system}. This was a large project that included water 
quality monitoring assessment, algal bioassays, water quality modeling (hydrologic. 
nutrients, dissolved oxygen and algal responses), water quality goal setting, 
development of total maximum daily loads and waste load allocations for dissolved 
phosphorus, and the design of a 45 acre pilot wetland treatment (polishing) facility. He 
was a consultant to the City of Portland on the water quality and eutrophication 
problems in the Columbia Slough, Johnson Creek, and the lower Willamette River. 
Identified problems Included combined sewer overflows, agricultural runoff, urban 
runoff, and industrial runoff. He was instrumental in the development of action plan 
strategies and goals for the Columbia Slough cleanup. Nutrient dynamics and 
excessive algal growth were priority problems (plus toxics control ). He analyzed 
effects of the Tryon Creek Wastewater Plant treated effluent on the water quality of the 
lower Willamette River. He was a water quality consultant to the Roseburg USA on 
nutrient and algal problems in the Umpqua River. 

He was a consultant to Portland General Electric Company for several projects 
including preoperational baseline and monitoring studies at the Trojan Nuclear Plant 
on the lower Columbia River (primary productivity, zooplankton, benthos, fisheries), 
preoperational studies at the proposed Pebble Springs Nuclear Plant cooling water 
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Intake loca~ons In the John Day Pool (Columbia River). and PCB leachate studies 
trom a decommissioned steam plant on lhe lower Willamette River (present OMSI aite). 
He studied non-point runoff problems in the Longview Drainage District (Washington) 
and connecting Columbia River sloughi;. 

Dr. Kaczynski recently completed a large water quality study for thG ~ity of Las Vegas. 
This study evaluated nitrogen and pho6phorus loadings from treated effluent.on Lake 
Mead in Nevada. The study results were used to establish wastewater treatment lewil 
goals to protect the oligotrophlc nature of Lake Mead. He was the senior aquatic 
consultant on the Milwaukee, Wisconsin wastewater treatment study and detailed 
design engineenng. This study evaluated nutrient loadings on Lake Michigan and 
several local riVP.rs a nCl streams and developed a facilities plan to solve excessive . 
loading problems. He was a consultant:to Calgary Power on aquatic macrophyte weed 
growth problems In Waubamun Lake (Alberta), and on algae growth problems in 
Capital Lake (Washington), for the City of Olympia (Clean Lakes Program). He 
evaluated the status of water quality in the Fox and Wisconsin Rivers in Wisconsin 
relative to goals established prior to secondary treatment, and the effectiveness of 
treatment in meeting those goals. 

Most recently, Dr. Kaczynski has been VJorking with the timber industry in a proactive 
manner to meet water quality and fisheries protection goals in the Pacific Northwest. 
He has coordinated stream habitat sul"".eys on industry streams and coordinated 
efforts to begin stream and riparian haDJtat restoration projects in the Oregon Coast 
Range (North, Mid, and South Coast Projects). · · 

Dr. Kaczynski was a researcher at the University of Washington while an Assistant 
Professor of Biological Oceanography. He participated in the Upwelling Program 
primary and secondary productivity stu<;lies along the coasts of Oregon and 
Washington and studied primary and s~ndary produetion in the North Pacific Ocean. 
He was the Environmental Technical Direotor, Texas Instruments; President, Beak 
Consultants Inc.; Vice President for Western Canada, Beak consultants Ltd.; and 
Director of Environmental Sciences, CH2M-Hill. 

PROFESSIONAL REGISTRATION and SOCIETIES 
C..ertified Aquatic Sclentlsr. American Fisheries Society 
American Society of Llmnology and Oeeanography 
New York Academy of Science . 
Sigma Xi 
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V. W. KACZYNSKI, PH.D. 
12985 S.W. 135TH AVENUE 

TIGARD. OREGON 97223 
(503) 644-6889 

KOOll 
April 5, 1990 
Clear Lake 

Mr. Richard Nichols 
Water Quality Section 
Oregon Dept. Environmental Quality 
811 S.W. 6th Ave. 
Portland, OR 97204 

Dear Mr. Nichols: 

·.:Subject: Stmma:ry of Obser11ation.s bn. C1ear I.alee: Water Quality and Proposed 
'·" «\i;;:v · ... , , Annual. l'bosphorus Load, Limits -and Median Phosphorus: and· 

·Chlorophyll -a Concentrations. · · .;; .,,,,,._:,:(:· · _.,_,,,,;,,h'·.·< ·: : 

. I . . ; ... 

· ,_ -. .- Dick;;: here :·is a summary: of my observat:l,onsi"andi'calculations>on Clear Lake. · 
Data· source for ·all estimates is' Coop.er-· (1985) '.-:unless stated o.t~rwise. 

PHOSPHORUS 
··~-. . . ·.:\·;,;~'.;-:.;~; .. ,~, 

. .;}-,!~~;;,,,;;,;The'.· best:'. estimate· of annuabavarage'Oinst~~faneou5:;phosphorus .. quantity 
· · · .:.c;;_, within Clear Lake is 170 poun\is; lake voli.une• x annual average lake 

concentration (8.5 billion ·liters x· 9;Lug'P/L) ,"•if.This is a good 
reference number to compare s\lbsequent estimates.: · 

The estimate for instantaneous annual average phosphorus quantity 
within the epilimnion is (11892 g) (epilimnion ·volume x annual average 
epilimnion concentration; 1.7; billion liters x 7 ug/L) 

' Average summer estimate of ph:osphorus in lake is 190 pounds. (Average 
lake summer concentration is :o ug P/L) 

Average summer estimate of phosphorus in epilimnion is (13166 g) 
(Average epilimnion summer concentration is 7.8 ug/L) 

The best estimates of annual water inputs are: (Century West, 1985) 

Aquifer l.8 cfs ( 51 L/s) 
Precipitation 1.5 cfs ( 42 L/s) 
Runoff Ll cfs ( 31 L/s) 
Collard Crk. 2.4 cfs ( 68 L[s} 

Total 6.8 cfs (193 L/s) 

Lake turnover or replacement'times is 510 days or 0.715x/year. 
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Initial estimate of annual phosphorus loading is 6.8 cfs (192.6 L/s) @ 
0.0091 mg P/L or 122 pounds P/year. 

Or 0.715 x 170 lbs P; 122 pounds P/year. 

A better estimate would be: 

Source 
Aquifer 
Precipitation 
Runoff 
Collard Crk 

Flow 
51 L/s 
42 L/s 
31 L/s 
68 L/s 

Empirical 
Concentration ... .... 

... 
0:.011 mg P/L 

Yearly Loading 

52 Founds 

P.O. Nelson (1990) approximated concentrations, in p~t apparently from 
Gilliom (1983): 

•• •. Precipitation - 0;0093 i\ig P/L which is close to the maritime average 
value of 0.01 used by .most researchers, which should be similar here. 

1: Groundwater - 0.007 mg ~/L; I ~ve: no. basis for comparison other than 
it is within range.of \inpolluteµ groundwater • 

.. Runoff - 0.011 mg·P/L;..'appears ~easonable (to touch high). 
:;;_,:>~":<<:. ; •.• ; : ··. ,.··'~;.'~•'..;:c·f:;·:.- ·• ·'·· '·. • 

_:••:: .Collard Lake - 0.011 mg'_P/L; sajne,number as average from Cooper, 1985. 

,:-;:• -' ; .. So we can construct a.mas~: balance'.ioading table to derive 
,;,,;fi;;Ni;;,: good· estimate of' anmial'i:phospho~s'loading to Clear Lake: 

<··:·~~:-:: . 
.,. L/s mg P/L Pounds P 
Source Flow Concentration Yearly Load 

Aquifer 51.0 0.0070 24.8 
Precipitation 42.5 0.0~93 27.5 
Runoff 31.15 0.0108 23.4 
Collard Crk 68.0 0.0110 52.0 

a pretty 

Total 192.6 0.00953 127.7, say 128 pounds 

P.O. Nelson (1990~ estimated the annual P loading at 127 pounds. So we have 
estimates of 122, 27 and 128 pounds P per-year loading. And we have an 
estimate of P con entration of 0.00953 mg P/L versus a measured annual 
average of 0.0091. I believe we are pretty close here at 127 to 128 pounds P 
per year. This appears reasonable. 

What is an allowable P nutrient loading for Clear Lake that would retain its 
oligotrophic nature? 

1. EPA, 1986 "Quality Criteria for Water" 

a) In excess of 100 ug P/.L may interfere with drinking water 
treatment processes. 
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b) In excess of 25 ug P/L in lakes may stimulate excess algal growth. 

c) Recommends application of Vollenweider's phosphorus loading 
approach. Yields allowable annual P loadings that will retain 
oligotrophic lake quality. Expressed as grams P per square meter 
of surface area per year. One needs to calculate the ratio of 
mean depth over hydraulic detention time. 

12.75m (mean depth)/1.4 years = 9.125 ratio 
Tabular value @ 9.125 is 0.3 g P/M2 /year. 
@ 667,755M2 = 200 kg P/year for Clear Lake 

Thus, per EPA (Vollenweider) the ·permissible phosphate phosphorus 
loading is 200 kg or 441 pounds per year. EPA (1986) points out that 
most uncontaminated lakes have a P concentration in the rage of 10 to 
30 ug P/L. 

2. Applying Chapra & Tarapchak @ 2.75 ug chl-a/L yields a permissible 
loading of about 317 pounds P/year. · 

· 3. Applying Dillon.& Rigler' (Gilliom)_@ 2-~75 ug ,chl-a/L yields a 
permissible loading of ;about 346 pounds P/year> ·::. · • • · · 

Soo. we- can• now. estimate the :qilantities: of phosphorus , that could be 
···· added beyond the present load?-ng and. still\retain oligotr?phic status 

in Clear Lake:- (pounds PI yea,:) · · · · · · • · · 

1. . EPA (Volenweider) " 
•(general oligotrophic> · 

quality) · ; ·· 

2. Chapra & Tarapchak : 
(@ 2.75 ug chl-a/L) 

3. Dillon & Rigler 
(@ 2.75 ug chl-a/L, 

··441 (total permissible) 
>~ .(198(4). . : • ..- ... 

313 {potential new sources) 
.· ·~ -

317. 
-128 
189 

346 
-128 
218 

So, our estimate of allowable new source load is between 189 and 313 
pounds P/year, and·the maximmn allowable phosphorus loading is between 
317 to 441 pounds. ' 

Let us address the proposal median'concentration limits of P and chl-a: 

(2) Total phosphorus maximum annual loading (between 317 to 441 pounds) 
deemed exceeded if: 

(a) Median concentration in·epilimnion (between Mayland Sept. 30 ) 
exceeds 9.5.ug P/L in t~o consecutive years. 

(b) Median chl-a concentration in epilimnion (between May l and Sept. 
30) exceeds 2;75 ug chl~a/L in two consecutive years. 
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The use of 2 variables to decide if there is a problem in compliance is 
good. One variable by itself could be exceeded by sampling variability 
(shown below). The odds of tvo variables being exceeded by chance in 
sampling is remote. Therefore the criteria wording should b 2(a) and (b) 
exceeded in 2 consecutive yea?:"S. 

Cooper's 1984 data (reported in 1985) yield a wean estimate of 7.75 ug P/L in 
the epilimnion in Summer with a SD of 3.5 ug P/L. 

The epilimnion (summer) computed median chl-a vas 2.5 ug chl-a/L. Missing 
sample values clearly indicate that.the actual summer 1984 median epilimnion 
value vas higher. See attached tab~e. 

DEQ 1 s tentative proposed median values appear tight. EPA 1 s general guidance 
is 25 ug P/L for lakes. 10 ug P/L is in the low range (ultraoligotrophic) 

·': for lakes. 2. 7 5 ug chl-a/L appears to be below the actual median value 
observed in 1984 in the Cooper study. The actual 1984 median value appears 

• • to be about 3.0, substituting typical veekly values for missing values. If 
there·is a late spring or late summer, the actual 1984 median value would 
probably be about 3.0 as well.:··.·Mean sUl!ll!ler chl-a values (and standard 

·.~~ .... 

. ·.·· 

deviations} follow: •.: ·· 

·~ 

3.26 

.·Data 
Computed 

SD 

3:74 

.·,· . Estiinate 
··.':'Miss.ing Values 

•. · . ....:.;·· 
! SD 

2.97 3.22 

Late Sprin~ . 

X SD 

3.56 3.22 

These data indicate that a standard error estimate is 0.08 to 0.12. So, we 
should anticipate average measurements of chl-a in the epilimnion of Clear 
Lake in summer to be about 2.9 to ~.l mg/1 (low range) and 3.4 to 3 •. 7 ug/L. 
(high range), under existing conditions. 

I sincerely hope this information is useful to you. 

Best regards, 

V. W. Kaczynski, Ph.D. 
Limnologist 

VWK:mf 
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AFFIDAVIT OF V. W. KACZYNSKI 

STATE OF OREGON 

County of /;)o.siit ~{j../-wt.-
) 
) ss. 
) 

I, V. !''. Kaczynski, being first duly sworn on oa'::h 

depose and say: 

I am a Senior Aquatic Consultant. Attached hereto as 

Exhibit "1" is a copy of my Resumll. 

I was asked to review the need for Heceta Water 

District's proposed Regulations 5 and 6 (second draft of 

Regulation 5 dated May 23, 1992) relative to protecting Clear 

Lake water quality. These regulations are not necessary 

given the Oregon Department of Environmental Quality's (ODEQ) 

June 2~, 1990 protective rules for Clear Lake. The reasons 

for my conclusion follow. 

I have professionally followed Clear Lake water quality 

issues since 1982. I believe that I have reviewed all of the 

scientific and policy documents that relate to Clear Lake 

water quality and use. The Cooper Consultants, Inc. 1985 

study, "Limnology and Nutrient Dynamics of Clear Lake, 

Oregon" (Cooper, 1985) and the Century West Corporation 1985 

study, "Technical Feasibility Analysia and Economic 

Evaluation" (Century West, 1985) provide good relevant 

background information. In addition, ODEQ has subsequent 

monitoring results and analytical information in its June, 

1990 rules document. 

11-.'- I., ,-,., · • .· ,, 
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From the available data one can summarize and estimate 

basic limnological information for Clear Lake. These follow: 

• Lake volume, 8.5 billion liters (Cooper, 1985). 

• Annual water inputs (Century West, 1985) • 

Aquifer 1.8 cfs (51 litera/second) . 

Precipitation 1.5 cf s (42 liters/eeoond) . 

Runoff 1.0 cf s (31 liters/second) . 

Collard Creek 2,4 cfs (6B liters/second). 

Total ti. 8 oft (193 1.iter11/aecond) . 

• Lake water replacement time (turnover rate) is 510 

days or 0.715 times per year (Cooper, 1985). 

• Average annual phosphorus concentration is 9. 1 

micrograms per 1.iter, 9.1.;ng/P/L (Cooper/ l985). 

• Average instantaneous quantity of phosphorus in 

Clear Lake is about 170 pounds/ 8.5 billion liters 

times 9.1.Jllg P/L ~ 77,350 grams P or 170.5 pounds. 

(Cooper, 1985 data). 

• Simple estimate of average annual phosphorus 

• 

' loading into Clear Lake is about 122 pounds; 0.715 

times per year replacement rate times 170 pounds 

phosphorus instantaneous quantity in lake, 

Mass balance estimate of annual phosphorus loading 

of Clear Lake based on source concentration 
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estimates from P. o. Nelson (1990) and Century West 

water input estimates (1985) follows: 

Sonrce ·L/s mg P/L Pounds P 

Coocentratlon Yearly I.oad 

Aquifer 51.0 

Precipitation 42. 5 

0.0070 

0.0093 

0.0108 

0. QJJ 0 

24.6 

27.5 

23.4 

.5.2..Jl. 

Runoff 31.1 

Collard Lake 68 o 

Totals 192.6 0.0095 127.7 

• P. O. Nelson (1990) independently estimated the 

Clear Lake annual phosphorus loading at 127 pounds. 

• So we have three estimates of annual phosphorus 

input (loading) with good agreement of 122, 127 and 

128 pounds. 

• 

• 

ODEQ monitoring data indicate no change in 

phosphorus concentration eince the 1985 Cooper 

study. 

ODEQ (1990) used a present annual phosphorus 

loading plus department reserve (safety factor) of 

192 pounds per year in its protective rules. This 

was very conservative. There is at least a 64 

pound P per year safety factor, a one-third level 

of safety. 
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• ODEO (1990) set the allowable annual phosphorus 

loading limit in Clear Lake at 241 pounds per year 

to maintain Clear Lake' 5 present high level of 

quality (oligotrophic lake condition) . This wa.s 

very conservative as we will soon see. 

• Three scientific methods exist that have been used 

to evaluate permissible annual phosphorus load 

limits to retain Clear Lake in an oligotrophic high 

qu1'.lity state: 

Method 

Vollenweider (EPA, 1986) 
Chapra and Tarapchak (1976) 
Gilliom (1983) 

P POUnd5 
Annual Load Llmit 

441 
317 
34q: 

• ODEO' s (1990) 241 pound annual loading limit for 

Clear Lake ha:i a safety factor of at least 76 

pounds P per year in its rules. This is at least a 

one-third to one-half safety factor. 

• ODEQ's 1990 rules have compounded safety factors in 

allowing additional phosphorus loadings. Per ODEQ 

1990 rules, some 49 pounds of additional phosphorus 

load are permissible without compromising Clear 

Lake water quality. This is ultra-conservative. 

The commonly applied (and accepted) scientific 

methods yield permissive additions of between 189 

and 313 pounds P per year. (Vollenweider's 441 -

128 annual existing P loading = 313 pounds P 
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permis5ive additions; Chapra's 317 - 120 annual P 

loading ~ 189 pounds P permissive additions) . The 

compounded safety factor is between 390 and 640 

percent! 

• ODEQ (1990) conservatively estimates Collard Lake 

phosphorus loadings at O. 99 pounds per year per 

residence (0.88 pounds for on site sewage disposal 

a.nd 0 .11 pounds for storm runoff) . Subsequent 

Clear Lake loading was estimated at 0.51 pounds P 

per year per Collard Lake residence and activity 

( 0. 52 factor) . 

• Let us use the 0.51 pounds P per year per residence 

to estimate the Clear Lake loading of eight 

additional Collard Lake reilidences and one new 

Clear Lake residence (note: according to phosphorus 

soil adsorption experiments performed by Dr. Wesley 

Jarrell of the Oregon Graduate Institute, the 

actual addition of phosphorus from the potential 

Clear Lake residence with a properly designed and 

installed septic tank is closer to zero for the 

next 100 years) , 

• Nine times 0451 equals 4.59 pounds P per year 

additional potential loading to Clear Lake rrom 

these 9 possible residencee and activities. 

Total estimated additional phosphorus loading into 

Clear Lake under the interim situation is less than 
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5 pounds per- year, until Lane County completes its 

land use rules required by the 1990 ODEQ Clear Lake 

water quality protection rules. 

• This is less than 10 percent of the allowable ultra 

conservative 49 pounds of additional phosphorus 

loading permitted by ODEQ (1990) . 

• This is less than 2 to 3 percent allowable by the 

three scientific methods commonly used to calculate 

allowable phosphorus load limits that would protect 

the oligotrophic quality of Clear Lake. 

The above calculations and comparisons are all 

conservative and the results clearly indicate that ODEQ' s 
< • 

protective rules are ultra conservative and provide very 

rigorous water quality protection for Clear Lake. Possible 

development of nine residences would pose no danger to the 

present high quality of Clear Lake. Prescribed monitoring of 

phosphorus concentration would detect changes in the 

epilimnion if they occurred, but no significant change is 

anticipated and no violation is anticipated, 

The proposed Regulations 5 and 6 are completely 

unnecessary on a technical scientific basis to protect water 

quality given that only eight potential residences in the 

Collard Lake watershed and one potential residence in the 

Clear Lake watershed could be built and occupied at the 

present time. Even if all Collard Lake residences increased 

their phosphorus loading 20 percent, this would only amount 
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to about a 10,4 pound addition to the present 52 pound annual 

loading from Collard creek. Again, there is a great level of 

safety in the permissible Clear Lake phosphorus loading. 

Such an increase in phosphorus loading to Clear Lake would 

still be within the allowable increase of 49 pounds under 

ODEQ 1990 rules (4.6 pounds potential new plus 10.4 pounds 

related to 20 percent increase equals 15 pounds, less than 

one-third of the allowable ultra-conservative 49 pounds). 

v. w. Kaczynski 

Signed and sworn to before me on July /.3 , 1992 by v. 

w. Kaczynski. 

for o gon 
Expires: 6- Y-9(, 

• 
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This AGREEMENT memorializes a settlement of the case of 

Robert L. Merz, et al. v. State of Oregon, et al., United States 

District ~ourt Case No. 91-817-TC entered into on the 12th day of 

July, 1996, in a settlement conference conducted through the good 

offices of the Honorable Thomas M. Coffin, United States 

Magistrate Judge. The parties to the Agreement are as follows: 

Robert L. Merz and Shirley M. Merz, husband and wife; 
Gordon Brian Howard and Marcia Lee Smith, individually 
and as successors in interest to the Estate of Vincent M. 
Howard, Jr.; Richard G. Sargent; Ruby Broeker; Karen L. 
Anderson; Aaron u. Jones; Erling G. Omlid; Lloyd F. 
Omlid; and Ellis L. Rackleff, hereinafter called "the 
Plaintiffs"; 

State of Oregon, acting by and through its Environmental 
Quality Commission and Department of Environmental 
Quality; Fred Hanson, William Young, and Langdon Marsh in 
their official capacity as current and former directors 
of the Department of Environmental Quality; William P. 
Hutchinson, Jr., Dr. Emery N. Castle, William W. 
Wessinger, Henry C. Lorenzen, Carol A. Whipple, Tony Van 
Vliet, and Linda McMahan in their official capacities as 
commissioners of the Environmental Quality Commission, 
hereinafter called "the State." 

1. RECITALS. 

A. Each of the Plaintiffs is the current or former owner of 

real property located within the area commonly known as 

the "Clear Lake Watershed" in Lane County, Oregon. In 

or around April 1983, the Environmental Quality 

Commission imposed a moratorium on the issuance of site 

approvals or permits for septic installations in the 

Clear Lake Watershed. Because of the moratorium and a 

subsequent modification of the moratorium adopted on or 

about December 1990, the Plaintiffs have been unable to 
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obtain site evaluations or septic permits for their 

properties. 

B. As a result of the events set forth in Paragraph A., a 

lawsuit was filed in the United States District Court 

for the District of Oregon, Southern Division, entitled 

as follows: 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ROBERT L. MERZ and SHIRLEY M. MERZ, 
husband and wife; GORDON BRIAN HOWARD 
and MARCIA LEE SMITH, individually 
and as successors in interest to the 
Estate of Vincent M. Howard, Jr.; 
RICHARD G. SARGENT; RUBY BROEKER; 
KAREN L. ANDERSON; AARON U. JONES; 
ERLING G. OMLID; LLOYD F. OMLID, 
and ELLIS L. RACKLEFF, 

Plaintiffs, 

vs. 

HECETA WATER DISTRICT, an 
Oregon municipal corporation; 
STATE OF OREGON, by and through 
its Environmental Quality 
Commission; FRED HANSON, WILLIAM 
YOUNG and LANGDON MARSH in their 
official capacity as directors of the 
Department of Environmental Quality; 
WILLIAM P. HUTCHINSON, JR., 
DR. EMERY N. CASTLE, WILLIAM W. 
WESSINGER, HENRY C. LORENZEN, 
CAROL A. WHIPPLE, TONY VAN VLIET, and 
LINDA MCMAHAN in their Official 
capacities as commissioners of the 
Environmental Quality Commission; 
WILLIAM B. FINLEY; LARRY STONELAKE; 
ART KONING; BOB SLEEPER; STEVE 
OLIENYK; and MICHAEL KEATING, 

Defendants. 

Case No. 91-817-TC 

This suit concerned the matters set forth in A. above. 
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c. The court, 

entered an 

through the Honorable Thomas M. Coffin, 

Order regarding the moratorium and the 

modifications of the moratorium that is attached hereto 

as Exhibit A. 

D. The parties met with their respective counsel and 

principals on July 2, 1996, and again on July 11 and 

July 12, 1996. A settlement was reached between the 

Plaintiffs and the State on July 12, 1996, which is 

memorialized below. 

E. The parties to this agreement have expressly agreed to 

waive their rights to appeal or object to Magistrate 

Judge Coffin's order and the Plaintiffs and the State 

defendants, under LR 135-1 and 28 use 636(c), have 

consented to Magistrate Judge Thomas M. Coffin 

conducting any and all proceedings, making dispositive 

decisions and entering Judgment in this case as noted 

above. 

2 • TERMS OF AGREEMENT. 

The Plaintiffs and the State agree to the following: 

A. The State's undertakings: 

1. Upon receipt of this settlement agreement fully 

executed by all Plaintiffs and in full settlement 

of all claims against it, the State will pay 

without delay the sum of $900,000.00, inclusive of 

all costs, disbursements, attorney fees, damages 

and all other sums for which it could have been 

found liable as a result of the above-captioned 
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litigation. The check shall be made payable to the 

trust account of Gleaves Swearingen Larsen Potter 

Scott & Smith. 

2. The State shall take appropriate action to repeal 

the moratorium on or before October 15, 1996, 

before it becomes a taking. No new restrictions on 

Plaintiffs' property shall be imposed as part of 

this rule making except as otherwise set forth in 

this agreement. 

3. The State shall not object to or appeal from the 

entry of judgment on Magistrate Judge Coffin's 

order in the form attached as Exhibit B. 

4. The State may testify in favor of the ordinances 

proposed to be adopted by Lane County, as set forth 

in a separate letter to Lane County Administrator 

William van Vactor from Denise G. Fjordbeck, dated 

July 15, 1996 (copy attached hereto as Exhibit C). 

5. DEQ and its agents shall honor any prior septic 

site approvals obtained by Plaintiffs and shall 

immediately issue septic permits for those parcels, 

subject only to the usual Statutes and 

Administrative Rules applicable to septic tanks 

within the State of Oregon. 

6. DEQ shall, at its own cost, perform site 

evaluations on each of the parcels owned by each of 

the Plaintiffs (including, without limitation, the 

parcel owned by Gordon Brian Howard and Marcia Lee 
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Smith for which a partition has been approved but 

is being appealed) located in some part within the 

Clear Lake Watershed, and shall immediately issue 

site approvals and septic permits for each of those 

parcels, subject only to the usual Statutes and 

Administrative Rules applicable to septic tanks 

within the State of Oregon (other than the 1983 and 

1990 Clear Lake regulations). After the moratorium 

has been lifted, septic permits will be handled in 

the ordinary course of business by DEQ 's agent, 

Lane County. It is expressly understood and agreed 

that the applicable rules may require installation 

of low pressure distribution systems as a condition 

of septic approval if soil conditions so warrant. 

In this regard, Plaintiffs will be treated like any 

other similarly situated property owners in the 

State of Oregon. 

B. Plaintiffs' Undertakings: 

1. Upon receipt and collection of the $900,000.00, the 

Plaintiffs will dismiss the above-captioned suit 

with prejudice as to the State and its employees 

and agents, with each side to bear its own fees and 

costs, as provided in the Judgment attached hereto 

as Exhibit B. 

2. The Plaintiffs release the State from any and all 

claims which they may have of any nature whatsoever 

arising out of or in any way connected to the Clear 
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3. 

Lake Watershed or the moratoriums adopted by the 

Environmental Quality Commission through today's 

date except as specifically stated in the Judgment 

attached hereto as Exhibit B. 

The Plaintiffs agree that it is their 

responsibility to contact Greg Farrell, Regional on 

Site Program Manager at the Roseburg DEQ off ice and 

make arrangements for site evaluations for septic 

permits. DEQ shall immediately perform such site 

evaluations and immediately issue the septic 

permits as required by the court' s order and the 

judgment attached as Exhibit B hereto. Solely for 

the purpose of preparing such site evaluations, 

Plaintiffs agree to allow DEQ staff to enter their 

real property. The Plaintiffs agree to abide by 

the usual applicable Statutes and Administrative 

Regulations governing septic installations and 

applicable to septic tanks within the State of 

Oregon. It is expressly understood and agreed that 

the Plaintiffs will, if required by DEQ under the 

currently existing general septic regulations, 

install low pressure distribution systems as part 

of any septic installation if soil conditions so 

warrant. In this regards, Plaintiffs will be 

treated like any other similarly situated property 

owners in the State of Oregon. 
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Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

4. The Plaintiffs with lots located in the Collard 

Lake Subdivision agree to hook up their lots 

located in the Collard Lake Subdivision to any 

community sewer system at the same cost as that 

charged to other similarly situated lot owners when 

such a sewer system becomes available without 

remonstrance. 

5. Dale A. Riddle will testify before the Lane County 

Commission in favor of the adoption of certain 

Clear Lake Watershed Regulations, as set forth in a 

separate letter (marked Exhibit C hereto) and dated 

July 15, 1996 to Lane County Administrator Bill Van 

Vactor from Assistant Attorney General Denise G. 

Fjordbeck. The Plaintiffs or other representatives 

of the Plaintiffs may also testify regarding of 

these provisions, if they wish to do so, but will 
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not take positions contrary to those taken by Mr. 

Riddle in the letter attached hereto as Exhibit c. 

IN WITNESS OF THE FOREGOING AGREEMENT, the parties have 

signed this agreement on the dates indicated below: 

Dated: 

rian Ho 
h<~ a t 1996 

--1£.ch.£ ,4. ~~ea.r 
V~o.£~ 
Karen L . Anderson r; 
Dated: ~ 7 , 1996 

1996 

GLEAVES SWEARINGEN LARSEN POTTER 
SCOTT & SMITH 

By: 
F ederick A. 

f Attorneys 

STATE OF/OREGO 

By: ti 

atson 
for Plaintiffs 
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A~s&~ 
Dated: f-tf- 94 - , 1996 

Denise G. 
Attorney 

Quality 

Defendants 
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BY. _____ _ 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ROBERT L. MERZ and SHIRLEY M. ) 
MERZ, husband and wife; ) 
VINCENT M. HOWARD, JR. i GORDON ) 
BRIAN HOWARD i MARCIA LEE SMITH; ) 
RICHARD G. SARGENT; RUBY ) 
BROEKER; KAREN L. ANDERSON; ) 
AARON U. JONES; ERLING G. OMLID; ) 
LLOYD F. OMLID, and ELLIS L. ) 
RACKLEFF, ) 

Plaintiffs, 

v. 

HECETA WATER DISTRICT, an 
Oregon municipal corporation; 
STATE OF OREGON 1 by and through 
its Environmental QUality 
Commission; FRED HANSON, 
WILLIAM YOUNG and LANGDON MARSH 
in their official capacities as 
directors of the Department of. 
Environmental Quality; WILLIAM 
P. HUTCHISON, JR. 1 DR. EMERY N. 
CASTLE, WILLIAM W. WESSINGER, 
HENRY C. LORENZEN, CAROL A. 
WHIPPLE, TONY VAN VLIET 1 and 
LINDA McMAHAN in their official 
capacities as commissioners of 
the Environmental QUality 
Commission; RICHARD NICHOLS, 
BARBARA BURTON, LYDIA TAYLOR, 
and GARY MESSER in their 
official capacities at the 
Department of Environmental 
Quality; WILLIAM B. FINLEY; 
LARRY STONELAKE; ART KONING; 
BOB SLEEPER; STEVE OLIENYK; 
and MICHAEL KEATING, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~-"'D~e&fe~nud~a~n~t~s~ . .__~) 

Civil No. 91-817-TC 

ORDER 
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COFFIN, Magistrate Judge: 

This l.awsuit emanates from moratoriUllls on devel.opment in the 

Clear Lake Watershed. Plaintiffs are lot owners and parcel owners in 

the Watershed, and seek damages related to the loss of the use of 

their property during the period that the bans on development have 

been in effect. Plaintiffs and defendants have each filed motions for 

summary judgment. The court rules as follows as to the motions 

presented by plaintiffs and defendant state of Oregon: 

1) The Environmental Quality Commission (EQC) is a commission 

appointed by the Governor of the State of Oregon to establish policies 

for the Department of Environmental Quality (DEQ). It has the 

authority to regulate water quality and issues regarding on-site waste 

disposal within the boundaries of defendant Heceta Water District, and 

has adopted regulations regulating water-quality and on-site waste 

disposal regarding the Clear Lake Watershed. 

2) on April 7, 1983, EQC established a moratorium (OAR 340-71-

460(6) (f) ~ or the "1983 EQC Moratorium"] on the issuance of sewage 

construction installation permits or approved site evaluation reports 

for all properties within the Watershed for the purpose of protecting 

the water quality of Clear Lake. By its terms, the moratorium expired 

on July 1, 1985. 

3) DEQ continued to enforce the 1983 moratorium after its 

expiration date. 

4) On December 14, 1990, EQC adopted another moratorium on on-

site sewage systems within -the Watershed, which again had the effect 

of prohibiting development within the Watershed (OAR 340-41-270, or 

the "1990 EQC Moratorium"] for an indefinite period. 

2 - ORDER 
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S) The enforcement of the "1983 EQC Moratorium" by DEQ between 

Ju1y 1, 1985 and December 14, 1990 was arbitrary and capricious and , 
as such, a violation of plaintiffs' due process rights, in that the 

moratorium had expired on July 1, 1985. Plaintiffs are entitled to 

. prevail on their S 1983 claims pertaining to this issue. As 

plaintiffs would each have been entitled to septic permits during this 

time period, DEQ is hereby ordered to issue the plaintiffs in this 

action septic permits, providing their lots otherwise qualify for 

such. 

6) The "1990 EQC Moratorium" is a valid exercise of authority 

by EQC, insofar as the regulation represents a temporary moratorium 

on development while efforts were to be made to implement permanent 

protection for the quality of water of Clear Lake. At some point, 

however, a lengthy moratorium or a moratorium that is indefinite in 

duration operates as a de facto takings of the property affected, and 

such takings mandate compensation for the owners of the property 

subject to the moratorium. Because the EQC and DEQ do not have 

eminent domain powers, it is the ruling of this court that should the 

"1990 EQC Moratorium" not be repealed as of October 15, 1996, it shall 

be invalid and of no force and effect. The continued enforcement of 

the moratorium thereafter will constitute a takings by EQC and DEQ of 

all properties within the Watershed affected thereby, for which 

damages will have to be paid. 

So ORDERED. 

DATED this 

3 - ORDER 

I {,"t--- day of July, 1996. 
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Frederick A. Batson 
Bruce Smith 
GLEAVES SWEARINGEN LARSEN POTTER 

SCOTT & SMITH 
P. o. Box 1147 
Eugene, OR 97440 
(541) 686-8833 

(Of Attorneys for Plaintiffs) 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ROBERT L. MERZ and SHIRLEY M. MERZ, 
husband and wife; GORDON BRIAN HOWARD 
and MARCIA LEE SMITH, individually 
and as successors in interest to the 
Estate of Vincent M. Howard, Jr.; 
RICHARD G. SARGENT; RUBY BROEKER; 
KAREN L. ANDERSON; AARON U. JONES; 
ERLING G. OMLID; LLOYD F. OMLID, 
and ELLIS L. RACKLEFF, 

Plaintiffs, 

vs. 

HECETA.WATER DISTRICT, an 
Oregon municipal corporation; 
STATE OF OREGON, by and through 
its Environmental Quality 
Commission; FRED HANSON, WILLIAM 
YOUNG and LANGDON MARSH in their 
official capacity as directors of the 
Department of Environmental Quality; 
WILLIAM P. HUTCHINSON, JR., 
DR. EMERY N. CASTLE, WILLIAM W. 
WESSINGER, HENRY C. LORENZEN, 
CAROL A. WHIPPLE, TONY VAN VLIET, and 
LINDA McMAHAN in their official 
capacities as commissioners of the 

Case No. 91-817-TC 

FINAL JUDGMENT AS TO 
CLAIMS AGAINST THE 
STATE OF OREGON AND 
ITS OFFICIAL 
CAPACITY DEFENDANTS 

FiNAL JUDGMENT AS TO CLAIMS AGAINST THE STATE OF OREGON AND 
ITS OFFICIAL CAPACITY DEFENDANTS - 1 
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Environmental Quality Commission; 
WILLIAM B. FINLEY; LARRY STONELAKE; 
ART KONING; BOB SLEEPER; STEVE 
OLIENYK; and MICHAEL KEATING, 

Defendants. 

1. The court having ruled on Plaintiffs' and the State 

Defendants' cross motions for summary judgment, and the 

court having been informed that the Plaintiffs and the 

State of Oregon and the official capacity defendants for 

the State of Oregon Department of Environmental Quality 

and for the Environmental Quality Commission have 

resolved all the Plaintiffs' claims against the State of 

Oregon and the official capacity defendants for the 

State of Oregon for monetary damages, attorney fees and 

costs arising out of this court's decision regarding the 

moratoriums, it is hereby ordered and adjudged that all 

claims by Plaintiffs against the State of Oregon and the 

official capacity defendants for the State of Oregon are 

dismissed with prejudice, provided however, the court's 

Order dated and filed July 16, 1996 and attached hereto 

as Exhibit "A" shall continue in full force and effect: 

a. regarding any continued validity and enforceability 

of the 1983 moratorium and the modification thereof 

in 1990; 

b. regarding the validity of the 1990 Clear Lake 

Moratorium after October 15, 1996 and any liability 

FINAL JUDGMENT AS TO CLAIMS AGAINST THE STATE OF OREGON AND 
ITS OFFICIAL CAPACITY DEFENDANTS - 2 

B 
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created by any continued enforcement after October 

15, 1996 of OAR 340-41-270 and 340-71-460(6); and 

c. regarding the issuance to Plaintiffs of the permits 

specified therein. 

2. There is no just reason for delay of entry of this 

judgment as a final judgment as to all claims between 

the Plaintiffs and the State of Oregon and the official 

capacity defendants for the Department of Environmental 

Quality and the Environmental Quality Commission. It is 

hereby ordered that this judgment be entered as a final 

judgment as to all such claims. 

Dated 

THOMAS M. COFFIN 
United States Magistrate Judge 

APPROVED AS TO FORM: 

By: 
Frederick A. Batson, OSB 82188 
Of Attorneys for Plaintiffs 

THEODORE R. KULONGOSKI 
Attorney General 

Denise G. Fjordbeck, OSB 82257 
Assistant Attorney General 
Trial Attorney 
Of Attorneys for Defendants 

FINAL JUDGMENT AS TO CLAIMS AGAINST THE STATE OF OREGON AND 
ITS OFFICIAL CAPACITY DEFENDANTS - 3 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ROBERT L. MERZ and SHIRLEY M. ) 
MERZ, husband and wife; } 
VINCENT M. HOWARD 1 JR. i GORDON ) 
BRIAN HOWARD; MARCIA LEE SMITH; ) 
RICHARD G. SARGENT; RUBY ) 
BROEKER; KAREN L. ANDERSON; ) 
AARON U. JONES; ERLING G. OMLID; ) 
LLOYD F. OMLID, and ELLIS L. ) 
RACKLEFF, ) 

Plaintiffs, 

v. 

HECETA WATER DISTRICT, an 
Oregon :municipal corporation; 
STATE OF OREGON, by and through 
its Environmental Quality 
Commission; FRED HANSON, 
WILLIAM YOUNG and LANGDON MARSH 
in their official capacities as 
directors of the Depart:ment of. 
Environmental Quality; WILLIAM 
P. HUTCHISON, JR., DR. EMERY N. 
CASTLE, WILLIAM W. WESSINGER, 
HENRY C. LORENZEN, CAROL A. 
WHIPPLE, TONY VAN VLIET, and 
LINDA McMAHAN in their official 
capacities as com:missioners of 
the Environmental Quality 
Commission; RICHARD NICHOLS, 
BARBARA BURTON, LYDIA TAYLOR, 
and GARY MESSER in their 
official capacities at the 
Department of Environmental 
Quality; WILLIAM B. FINLEY; 
LARRY STONELAKE; ART KONING; 
BOB SLEEPER; STEVE OLIENYK; 
and MICHAEL KEATING, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
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COFFIN, Magistrate Judge: 

This 1awsuit emanates from moratoriums on devel.opment in the 

Cl.ear Lake Watershed. P1aintiffs are 1ot owners and parcel. owners in 

the watershed, and seek damages re1ated to the 1oss of the use of 

their property during the period that the bans on development have 

been in effect. P1aintiffs and defendants have each filed motions for 

summary judgment. The court rul.es as fol1ows as to the motions 

presented by plaintiffs and defendant State of Oregon: 

1) The Environmental Quality Commission (EQC) is a commission 

appointed. by the Governor of the State of Oregon to establish policies 

for the Department of Environmental Quality (DEQ). It has the 

authority to regulate water quality and issues regarding on-site waste 

disposal within the boundaries of defendant Heceta Water District, and 

has adopted regulations regulating water-quality and on-site waste 

disposal. regarding the Clear Lake Watershed. 

2) on April 7, 1983, EQC established a moratorium (OAR 340-71-

460 (6) (f)~ or the *1983 EQC Moratorium"] on the issuance of sewage 

construction installation permits or approved site evaluation reports 

for all properties within the Watershed for the purpose of protecting 

the water quality of Clear Lake. By its terms, the moratorium expired 

on July 1, 1985. 

3) DEQ continued to enforce the 1983 moratorium after its 

expiration date. 

4) On December 14, 1990, EQC adopted another moratorium on on

site sewage systems within ·the Watershed, which again had the effect 

of prohibiting development within the watershed (OAR 340-41-270, or 

the "1990 EQC Moratorium"] for an indefinite period. 

2 - ORDER 
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5) The enforcement of the "1983 EQC Moratorium" by DEQ between 

Jul.y 1, 1985 and December 14, 1990 was arbitrary and capricious and 
' 

as such, a violation of plaintiffs' due process rights, in that the 

moratorium had expired on July 1, 1985. Plaintiffs are entitled to 

. prevail on their S 1983 claims pertaining t0 this issue. As 

plaintiffs would each have been entitled to septic permits during this 

time period, DEQ is hereby ordered to issue the plaintiffs in this 

action septic permits, providing their lots otherwise qualify for 

such. 

6) The "1990 EQC Moratorium" is a valid exercise of authority 

by EQC, insofar as the regulation represents a temporary moratorium 

on development while efforts were to be made to implement permanent 

protection for the quality of water of Clear Lake. At some point, 

however, a lengthy moratorium or a moratorium that is indefinite in 

duration operates as a de facto takings of the property affected, and 

such takings mandate compensation for the owners of the property 

subject to the moratorium. · Because the EQC and DEQ do not have 

eminent domain powers, it is the ruling of this court that should the 

"1990 EQC Moratorium" not be repealed as of October 15, 1996, it shall 

be invalid and of no force and effect. The continued enforcement of 

the moratorium thereafter will constitute a takings by EQC and DEQ of 

all properties within the Watershed affected thereby, for which 

damages will have to be paid. 

So ORDERED. 

DATED this 

3 - ORDER 

f G"t-- day of July, 1996. 

_Judge 
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[DEPARTMENT OF JUSTICE LETTERHEAD] 

William Van Vactor 
County Administrator 
Lane County Courthouse 
125 East Eighth Street 
Eugene, OR 97401 

July 24, 1996 

Re: Clear Lake Watershed Protection Zone 

Dear Bill: 

During the course of settlement negotiations in the Merz v. 
Heceta Water District litigation, the Department of Environmental 
Quality has achieved substantial agreement with Dale Riddle, 
attorney for the plaintiffs, regarding the protective measures 
needed. for the Clear Lake Watershed. We understand that there are 
many provisions in the regulations which deal with issues which 
are related only tangentially to environmental protection, such as 
fire suppression and measures designed to achieve. political 
consensus; however, Mr. Riddle and I felt that it might be helpful 
to you and your staff to know the position of the parties to the 
litigation as you prepare to take the watershed regulations before 
the County Commission. 

DEQ and plaintiffs agree that the following concepts are 
appropriate for the protection of the Watershed. Most of these 
concepts are contained in the final draft of the Clear Lake 
Watershed Protection Zone (11-9-94) and the items below generally 
refer to such provisions: 

1. Farming should be restricted to areas more than 300 .feet 
above ordinary high water. 

2. Fill or extraction in freshwater lakes and marshes 
should be prohibited outright. 

3. Development should generally be prohibited within 100 
feet of ordinary high water except as described in the proposed 
ordinances. 

4. Drainfields should be located a minimum of 100 feet from 
ordinary high water. 

c Exhibit-~-
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5. Each lot on Collard Lake should be required to hook up 
to a community sewer system when it becomes available. 

6. Provisions regarding the submissions of plot plans 
should be retained, including those provisions regarding 
submissions by a licensed engineer or architect. 

7. The provisions regarding perce.ntage of impervious 
surfaces and coverage should be replaced with a provision which 
requires that no run-off from impervious structures leave the 
site. This would accomplish the environmental aims of the 
ordinances and give property owners greater flexibility. 

8. Buildings on compressible dunes should be required to 
have engineered foundations. 

9. Site investigation reports should be required as 
generally set forth in the proposed ordinances. 

10. Land division provisions need to be promulgated 
consistent with the new standards set forth in HB 3661. It is 
also appropriate to add a provision that land divisions will not 
be a basis for siting additional dwellings, or serve as a 
justification for rezoning or redesignation of the parcel 
consistent with SB 683. 

11. The. Watershed Vegetation Regulations appear to be 
appropriate and should be adopted as proposed. 

12. It appears that the proposed Forestry provisions are 
preempted by the Forest Practices Act. DEQ will likely request 
that the Oregon Department of Forestry consider the possible 
impacts of ash in developing smoke management plans for the area. 

13. The 
appear to be 
Legislature. 

provisions on use 
preempted by ORS 

of herbicides and pesticides 
634. 009, adopted by the 1995 

14. Boating regulations should be adopted as proposed, 
the exception of the provisions regarding approval of 
existing launch locations. 

with 
only 

15. Construction and erosion control regulations should be 
adopted generally as proposed, with the exception of the provision 
requiring on-site retention ponds or drywells. The provision 
requiring that no off-site run-off occur addresses this concern. 

Exnibit -~:::...-
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Mr. Riddle, on behalf of the plaintiffs, and representatives 
of the Department of Environmental Quality intend to appear before 
the County Commission to voice their support for these protective 
regulations. The State regards t~ese protections as essential to 
the long-term viability of Clear Lake as a source of water for the 
Florence area. We intend to provide whatever assistance we can to 
you and your staff in accomplishing our mutual goals of water 
quality protection. 

If you have any questions or concerns, please don't hesitate 
to call me. 

JTT21CF0/dgf 
Enclosure 
cc: Dave Williams, County Counsel 

Dale Riddle, Attorney at Law 
Barbara Burton, DEQ 

Very truly yours, 

Denise G. Fjordbeck 
Assistant Attorney General 
Commercial & Environmental 
Litigation Unit 

Exhibit ~f!--
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY MEMORANDUM 

Date: February 7, 1997 

From: 

Environmental Q1h.·: c1 mit;f~n J 
LangdonMarsh/~ tJI/ /f{)/Ji( 

To: 

/ 

Subject: Agenda Item F, ;BQC Meeting February 28, 1997 

Background 

Section 401 of the Federal Clean Water Act requires that any applicant for a federal license or permit 
to conduct any activity which may result in a discharge to waters of the state, must provide the 
licensing or permitting agency certification from DEQ of compliance with water quality 
requirements and standards. Types ofland uses that require DEQ 401 Certification include 
agriculture, mining, ports, transportation projects, and industrial siting/construction and operations. 
Federal licensed or permitted activities that involve dredging, fill or that otherwise alter a waterway 
require permits from the Division of State Lands(DSL) and U.S. Army Corps of Engineers. For 
these projects, DSL and DEQ have established a joint process. 

In the 401 Certification process, applicants often are required to incorporate protective measures or 
Best Management Practices in their plans to ensure compliance with water quality laws and 
standards. Examples of measures include bank stabilization, treatment of stormwater runoff, spill 
protection, and fish and wildlife protection. 

The Director has authorized the Water Quality Division, with assistance of the Deputy Director, to 
proceed with temporary administrative rules that would provide a 401 Certification process for 
federal grazing permits. Department staff have developed temporary rules language which is 
provided in Attachment B. 

A federal district court entered judgment on November 29, 1996, directing the U.S. Forest Service to 
require permit applicants to provide State 401 Water Quality Certification before issuing or 
renewing grazing permits. The DEQ and Oregon Department of Agriculture(ODA) have proceeded 
to work together to develop temporary administrative rules to respond to applications for 401 
Certification of grazing leases. 

The DEQ and ODA propose adoption of temporary rules to provide a streamlined process for issuing 
401 Certifications for the 1997 grazing season. The ODA rules will provide the conditions to be 
placed into a 401 Certification to assure protection of water quality. The DEQ temporary rules will 
provide the authority and process for certifying federal grazing lease permits. 
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It is the longer-term objective ofDEQ and ODA to develop permanent rules for 401 Certification of 
grazing activities. One alternative that will be considered is a process by which the federal agency 
would seek general certification for all leases. The key objective, however, will be to evaluate all 
options in creating an efficient and workable process that addresses the specific issues and needs 
related to grazing practices, and that provides water quality protection. 

Issue this Proposed Rulemaking Action is Intended to Address 

These temporary rules are intended to provide a streamlined process for the DEQ to issue 401 
Certification to applicants for USFS grazing leases during the current cycle. A permanent 
rulemaking process will be developed by ODA and DEQ. It is necessary to adopt temporary rules 
because of the immediate need to provide certification of the 1997 grazing lease permittees. The 
ODA is concurrently adopting temporary rules which will provide the conditions to be placed in 401 
certificates issued for the 1997 grazing season. It is estimated 32 permits will need renewal this 
spring. 

Relationship to Federal and Adjacent State Rules 

These temporary rules apply to the Section 401 of the Federal Clean Water Act. This Act requires 
states to certify that projects or activities subject to federal permits or license requirements will not 
violate applicable water quality requirements and standards. 

Authority to Address the Issue 

The authority to develop and adopt these temporary rules for the issuance of 401 Certification for 
grazing activities is provided in ORS 183.335; ORS 468.020, and ORS 468B.035. 

Process for Development of the Rulemaking Proposal (including Advisory Committee and 
alternatives considered) 

Due to the immediate need for the USFS to issue or renew grazing leases for 1997, the Department is 
utilizing the use of temporary rules for ensuring that a timely process is in place. The rulemaking 
proposal has been drafted by Department staff through coordination with ODA staff. The proposed 
temporary rules provide for the certification of grazing leases and makes other text adjustments to 
accommodate the inclusion of grazing leases into Division 48. 
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Summary ofRnlemaking Proposal Presented for Pnblic Hearing and Discussion of Significant 
Issues Involved. 

A public hearing is not required for temporary rules. When the Department adopts the permanent 
rules, public notice and an opportunity to comment will be provided. 

Summary of Significant Public Comment and Changes Proposed in Response 

Not applicable to temporary rulemaking. 

Summary of How the Proposed Rule Will Work and How it Will be Implemented 

Under the proposed temporary rules, DEQ will accept applications from individuals seeking federal 
grazing lease permits. The ODA, also through temporary rulemaking, will provide the water quality 
conditions for inclusion in a 401 certificate. The DEQ, by application of the ODA established 
conditions, will determine application compliance with all relevant water quality requirements and 
standards. Enforcement of the conditions will be the responsibility of the USFS. 

Recommendation for Commission Action 

It is recommended that the Commission adopt the temporary rules regarding 40 I Certification of 
grazing lease applications as presented in Attachment A of the Department Staff Report. 

Attachments 

A. Temporary Rules Proposed for Adoption 
B. Statement of Need and Justification 

Reference Documents (available upon request) 

U.S. District Court Civil No. 94-522-HA Opinion and Order 

Approved: 

Section: 

Division: 
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F:ITEMPLATEIFORMSIEQCRULE.DOT 
10/19/95 

Report Prepared By: Roberta Young 

Phone: 229-6408 

Date Prepared: January 29, 1997 



In the matter of 

Attachment A 

STATEMENT OF NEED AND JUSTIFICATION 
Before the Environmental Quality Commission 

) 
) 
) 
) 
) 

Statutory Authority, 
Statement ofNeed, 
Principal Documents Relied 
Upon and Statement of 
Justification 

1. Citation ofstatntory anthority: ORS 183.335; ORS 468.020; ORS 468B.035; and the 
Clean Water Act Section 401 (33 USC, Section 1341) 

2. Need for the rules: Temporary rules are needed for the DEQ to issue 401 Certification 
for grazing activities on federal lands. 

3. Documents relied upon: U.S. district Court Civil No. 94-522-HA Opinion and Order. 

4. Justification of temporary rules: Temporary rules are necessary so that the U.S. Forest 
Service 1997 grazing permits and renewals can be issued with a DEQ 401 Certification. 
Failure to act promptly will result in serious prejudice to the public interest and interest to 
concerned parties because, on November 29, 1996 the U.S District Court issued an order 
which directs the 401 Certification of grazing leases on federal lands. It is estimated that 
approximately 30 U.S. Forest Service grazing leases need to be approved for the 1997 
grazing season. DEQ is unable to issue 401 Certification for the 1997 leases under 
existing rules. Without the certification of grazing lease permits, cattle ranchers will lose 
their ability to graze on federal lands for the 1997 season. 

5. Housing Cost Impact Statement: 
The Department has determined that this rule change will not affect the cost of development 
of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single 
family dwelling on that parcel. 

.:::::; I 11 L "l 7 
Date 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: February 26, 1997 

To: 

::::::;;; Jl;(on 

Agenda Item~ Meeting February 28, 1997 

From: 

Subject: 

The Department is proposing several changes to the text of the rules attached to Agenda 
Item F Memorandum dated February 7, 1997. Additional language is being proposed to be added 
to OAR 340-48-023(1) to ensure that the Department and the Department of Agriculture will 
have the information necessary to determine that the federal agency's grazing plan is adequately 
supported. The change also allowed the Department to request additional information ifthe 
Department deems it necessary to complete its review. 

OLD LANGUAGE: 

340-48-023 
Certification of Federal Grazing Leases 
(I) Any person seeking a grazing lease from a federal land management agency may request 
certification from the Department. The application for certification must include the following 
information: 
(a) Name and address of the lessee; 
(b) Location of the land to be leased and a description of all streams or other waterbodies within 
or adjacent to the area to be leased; 
( c) Name of the federal land management agency with authority to approve the grazing lease; 
( d) Copies of conditions, if any, relating to the protection of water quality imposed by the federal 
land management agency; and 
(e) Whether the area proposed to be leased is subject to an agricultural water quality 
management plan, and if so, copies of any applicable pollution prevention and control measures in 
the plan. 
(2) If an applicant for certification under these rules seeks individual certification conditions in 
lieu of the standard conditions adopted by the Oregon Department of Agriculture or applicable 
pollution prevention and control measures established in an agricultural water quality management 
plan, the application must include the information required under section (1) of this rule and 
proposed individual conditions for certification (including any supporting analysis and data). 
(3) In lieu of an application under sections (1) or (2) of this rule, a federal land management 
agency may submit proposed conditions for certification of all its grazing leases within the state or 
a specified geographical area within the state. If the conditions are accepted by DEQ and the 
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a specified geographical area within the state. If the conditions are accepted by DEQ and the 
Oregon Department of Agriculture, a general certification shall be issues for leases within the area 
covered by the agency's application. 
(4) If the Department determines that an application is not complete, it shall notify the applicant. 
( 5) Interested persons, including local governments, special districts, and agencies of the state or 
federal government, may request to be notified of applications for certification under sections ( 1) 
or (2) ofthis rules. This request may be limited to applications within a specified geographical 
area. The Department will mail or electronically transmit a copy of complete application to 
persons requesting notification within seven days after a complete application is filed. The 
Department will consider written comments received by the Department within 28 days after a 
complete application is filed. 
( 6) Conditions of certification for grazing leases will be determined by the Oregon Department of 
Agriculture pursuant to ORS 561.191 and OAR Chapter 603, Division 76. 

NEW LANGUAGE: 

( 1) Any person seeking a grazing lease from a federal land management agency may request 
certification from the Department. The application for certification must include the following 
information: 
(a) Name and address of the lessee; 
(b) Location of the land to be leased and a description of all streams or other waterbodies within 
or adjacent to the area to be leased; 
(c) Name of the federal land management agency with authority to approve the grazing lease; 
( d) Copies of conditions, if any, relating to the protection of water quality imposed by the federal 
land management agency;-arui 
(e) Whether the area proposed to be leased is subject to an agricultural water quality 
management plan, and if so, copies of any applicable pollution prevention and control measures in 
the plan~.7 
(Q.J)1h\'!L>LQ.Q.\lill~Ht§JlQ.tLtlrn.U.h\'!J2~lrnr.t!.rl~!).LoJ:JhS'_.0.n;.rmn.I?.SlI'i!!:tf!E)!.)LQ:Li:\grig_\)Jj:Jl[.\l .. Q.\'!.\l!J.\§ 
necessary to assist in adequately evaluating the impacts on water quality. 
(2) If an applicant for certification under these rules seeks individual certification conditions in 
lieu of the standard conditions adopted by the Oregon Department of Agriculture or applicable 
pollution prevention and control measures established in an agricultural water quality management 
plan, the application must include the information required under section (1) of this rule and 
proposed individual conditions for certification (including any supporting analysis and data). 
(3) In lieu of an application under sections (1) or (2) ofthis rule, a federal land management 
agency may submit proposed conditions for certification of all its grazing leases within the state or 
a specified geographical area within the state. If the conditions are accepted by DEQ and the 
Oregon Department of Agriculture, a general certification shall be issues for leases within the area 
covered by the agency's application. 
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(4) If the Department determines that an application is not complete, it shall notify the applicant 
of any other information the Department deems is necessary to complete the application. 
( 5) Interested persons, including local governments, special districts, and agencies of the state or 
federal government, may request to be notified of applications for certification under sections (1) 
or (2) of this rules. This request may be limited to applications within a specified geographical 
area. The Department will mail or electronically transmit a copy of complete application to 
persons requesting notification within seven days after a complete application is filed. The 
Department will consider written comments received by the Department within 28 days after a 
complete application is filed. 
( 6) Conditions of certification for grazing leases will be determined by the Oregon Department of 
Agriculture pursuant to ORS 561.191 and OAR Chapter 603, Division 76. 



Attachment B 

TEMPORARY 

OREGON ADMINISTRATIVE RULES 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

CHAPTER340 

DIVISION 48 

CERTIFICATION OF COMPLIANCE WITH WATER QUALITY 
REQUIREMENTS AND STANDARDS 

NOTE: 

The underlined portions of text represent additions made 
to the rules 

The fhraeketed) portions of text represent deletions made 
to the rules 

340-48-010, 340-48-020, 340-48-022, & 340-48-023 

DEFINITIONS 

340-48-010 

As used in these rules unless otherwise required by context: 

(!) "Certification" means a written declaration by the Department of 
Environmental Quality, signed by the Director, that a project or activity 
subject to federal permit or license requirements will not violate applicable 
water quality requirements or standards. 

(2) "Clean Water Act" means the Federal Water Pollution Control Act of 1972, 
Public Law 92-500, as amended. 

(3) "Coast Guard" means U.S. Coast Guard. 

(4) "Commission" means Oregon Environmental Quality Commission. 

(5) "Corps" means U.S. Army Corps of Engineers. 
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(6) "Department" or "DEQ" means Oregon Department of Enviromnental 
Quality. 

(7) ' 'Director'' means Director of the Department of Enviromnental Quality or the 
Director's authorized representative. 

(8) "Domestic Livestock" means any type of animal for which a grazing permit 
may be issued by a federal land management agency and includes but is not 
limited to horses. mules, asses. cattle, sheep. goats, swine. and fowl. 

(9) ''Federal Land Management Agency'' means the United States Bureau of Land 
Management. Fish and Wildlife Service. Forest Service or National Park 
Service. 

(10) "Grazing Lease" means a lease or other approval to graze domestic livestock 
on lands owned or managed by a federal land management agency. 

ft&1t UU "Local Government" means county and city govermnent. 

State. Auth.: ORS Ch. 468 
Hist.: DEQ 18-1985, f. & ef. 12-3-85 

APPLICATION FOR CERTIFICATION 

340-48-020 

(1) Except as provided in OAR 340-48-022 (application filed with Division of 
State Lands) and OAR 340-48-023 (grazing leases), applications for 
certification are subject to the provisions outlined in section (2) of this rule 
[section (6) ee!O'.V, COHljJ!etea Elflplications for project certification shall ee 
filea airectly with the DEQ)] . 

(2) [A COHl}Jletea Elflplication filea with DEQ shall contain, at a rninimHm, the 
following information] An application containing the following information 
must be filed with DEO: 

(a) 

(b) 

(c) 
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Legal name and address of the project owner. 

Legal name and address of owner's designated official representative, 
if any. 

A description of the project location sufficient to locate and distinguish 
proposed project facilities. 
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(d) Names and addresses of immediately adjacent property owners. 

( e) A complete description of the project proposal, using written 
discussion, maps, diagrams, and other necessary materials. 

(f) Name of involved waterway, lake, or other water body. 

(g) Copies of the environmental background information required by the 
federal permitting or licensing agency or such other environmental 
background information as may be necessary to demonstrate that the 
proposed project or activity will comply with water quality 
requirements. 

(h) Copy of any public notice and supporting information, issued by the 
federal permitting or licensing agency for the project. 

(i) An exhibit which: 

(A) Identifies and cites the specific provisions of the appropriate 
local land use plan and implementing regulations that are 
applicable to the proposed project; 

(B) Describes the relationship between the proposed project and 
each of the provisions identified in paragraph (A) of this 
section; and 

(C) Discusses the potential direct and indirect relationship to water 
quality of each item described in paragraph (B) of this section. 

(D) If specific land use compatibility findings have been prepared by 
the local planning jurisdiction, these findings should be 
submitted as part of this exhibit and may be substituted for the 
requirements in paragraphs (A) and (B) of this section. 

G) For hydroelectric projects, an exhibit which: 

OAR48 
WB\WH6043A.5 

(A) Identifies and cites the applicable provisions of ORS 469.371 
and 543.017 and implementing rules adopted by the Energy 
Facility Siting Council and Water Resources Commission; 

(B) Describes the relationship between the proposed project and 
each of the provisions identified in paragraph (A) of this 
section; and 
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( C) Discusses the potential direct and indirect relationship to water 
quality each item described in paragraph (B) of this section. 

(k) An exhibit which identifies and describes any other requirements of 
state law applicable to the proposed project which may have a direct or 
indirect relationship to water quality. 

(3) The DEQ reserves the right to request any additional information necessary 
to complete an application or to assist the DEQ to adequately evaluate the 
project impacts on water quality. Failure to complete an application or 
provide any requested additional information within the time specified in the 
request shall be grounds for denial of certification. 

(4) The Department shall notify the applicant by certified mail of the date the 
application is determined to be complete. The application will be immediately 
deemed complete if a preliminary review indicates that all information 
required by section (2) of this rule is provided and the exhibit required by 
subsection (i) of section (2) contains findings of the local planning jurisdiction. 
If findings of the local planning jurisdiction are not included, the Department 
shall forward the exhibit submitted in response to subsection (i) of section (2) 
to the local planning jurisdiction for review and comment. The application 
shall not be deemed complete until the local planning jurisdiction provides 
comments to the Department, or 60 days have elapsed, whichever occurs first. 
If no comment is received within the 60 day period, the Department will 
continue to seek information from the planning jurisdiction, but will deem the 
application complete and proceed with evaluation of public notice as provided 
in section (5) of this rule. 

(5) In order to inform potentially interested persons of the application, a public 
notice announcement shall be prepared and circulated in a manner approved 
by the Director. Notice will be mailed to adjacent property owners as cited 
in the application. The notice shall tell of public participation opportunities, 
shall encourage comments by interested individuals or agencies, and shall tell 
of any related documents available for public inspection and copying. The 
Director shall specifically solicit comments from affected state agencies. The 
Director shall provide a period of not less than 30 days following the date of 
the public notice during which time interested persons may submit written 
views and comments. All comments received during the 30-day period shall 
be considered in formulating the Department's position. The Director shall 
add the name of any person or group upon request to a mailing list to receive 
copies of public notice. 

(6) The Director shall provide an opportunity for the applicant, any affected state, 
or any interested agency, person, or group of persons to request or petition for 
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a public hearing with respect to certification applications. If the Director 
determines that new information may be produced thereby, a public hearing 
will be held prior to the Director's final determination. Instances of doubt 
shall be resolved in favor of holding the hearing. There shall be public notice 
of such a hearing. 

[(7) Fer projects er activities where the DivisieH ef State Lamls is respeRsiele fur 
ceffij3iling a ceordinated state respense (normally applicatiens re~iring 

permits frem the Cerps or Ceast Guard), the fullewing precedt!re fur 
applicatien and certificatien shall apply: 

(a) Applicatien te the federal agency fur a permit censtitutes applicatien 
fer certificatien. 

(e) Applicatiens are funvarded ey the federal agency te the Divisien ef 
State Lands fur distrieutien te affected agencies. 

(c) Netice is given ey the federal ageB£y and Division of State Lands 
threugh their procedttres. Notice of request fur DEQ certificatien is 
circulated Viiili the federal agency notice. 

(d) All cemmtmts including DEQ Water Quality Certification are 
fenvarded to the DivisieH ef State Lands fer evaluatioH and 
ceerdinatioH ef response. The Division ef State LaHds is respoHsiB!e 
fer assuring ceffij3atibility y;ith the lecal cempreheHsive plan er 
compliance with statewide planning goals.] 

In order to make findings required by OAR 340-48-025(2), the Department's 
evaluation of an application for project certification may include but need not 
be limited to the following: 

(a) 

(b) 

(c) 

(d) 

(e) 
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Existing and potential beneficial uses of surface or groundwater which 
could be affected by the proposed facility. 

Potential impact from the generation and disposal of waste chemicals 
or sludges at a proposed facility. 

Potential modification of surface water quality or water quantity as it 
affects water quality. 

Potential modification of groundwater quality. 

Potential impacts from the construction of intake or outfall structures. 
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(f) Potential impacts from waste water discharges. 

(g) Potential impacts from construction activities. 

(h) The project's compliance with plans applicable to Section 208 of the 
Federal Clean Water Act. 

(i) The project's compliance with water quality related standards 
established in Sections 3 and 5 of Chapter 569. Oregon Laws 1985 
(ORS 543.017 and 469.371) and rules adopted by the Water Resources 
Commission and the Energy Facility Siting Council implementing such 
standards. 

State. Auth.: ORS Ch. 468 
Hist.: DEQ 18-1985, f. & ef. 12-3-85; DEQ 1-1987, f. & ef. 1-30-87 

DIVISION OF STATE LANDS - COORDINATED RESPONSE 

340-48-022 

For projects or activities where the Division of State Lands is responsible for compiling a 
coordinated state response (normally applications requiring permits from the Corps or Coast 
Guard), the following procedure for application and certification shall apply: 

(1) Application to the federal agency for a permit constitutes application for 
certification. 

(2) Applications are forwarded by the federal agency to the Division of State 
Lands for distribution to affected agencies. 

(3) Notice is given by the federal agency and Division of State Lands through 
their procedures. Notice of request for DEO certification is circulated with 
the federal agency notice. 

( 4) All comments including DEO Water Quality Certification are forwarded to the 
Division of State Lands for evaluation and coordination of response. The 
Division of State Lands is responsible for assuring compatibility with the local 
comprehensive plan or compliance with statewide planning goals. 

(5) Evaluation of the application will be consistent with the provisions of OAR 
340-48-020(7). 
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CERTIFICATION OF FEDERAL GRAZING LEASES 

340-48-023 

(1) Any person seeking a grazing lease from a federal land management agency 
may request certification from the Department. The application for 
certification must include the following information: 

(a) Name and address of the lessee: 

(b) Location of the lands to be leased and a description of all streams or 
other waterbodies within or adjacent to the area to be leased; 

(c) Name of the federal land management agency with authority to approve 
the grazing lease: 

(d) Copies of conditions, if any, relating to the protection of water quality 
imposed by the federal land management agency: and 

( e) Whether the area proposed to be leased is subject to an agricultural 
water quality management plan, and, if so, copies of any applicable 
pollution prevention and control measures in the plan. 

(2) If an applicant for certification under these rules seeks individual certification 
conditions in lieu of the standard conditions adopted by the Oregon 
Department of Agriculture or applicable pollution prevention and control 
measures established in an agricultural water quality management plan, the 
application must include the information required under section Cl) of this rule 
and proposed individual conditions for certification (including any supporting 
analysis and data). 

(3) In lieu of an application under sections (1) or (2) of this rule, a federal land 
management agency may submit proposed conditions for certification of all its 
grazing leases within the state or a specified geographical area within the 
state. If the conditions are accepted by DEQ and the Oregon Department of 
Agriculture, a general certification shall be issued for leases within the area 
covered by the agency's application. 

( 4) If the Department determines that an application is not complete, it shall notify 
the applicant. 

(5) Interested persons, including local governments, special districts, and agencies 
of the state or federal government, may request to be notified of applications 
for certification under sections (1) or (2) of this rule. This request may be 
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limited to applications within a specified geographical area. The Department 
will mail or electronically transmit a copy of complete application to persons 
requesting notification within seven days after a complete application is filed. 
The Department will consider written comments received by the Department 
within 28 days after a complete application is filed. 

( 6) Conditions of certification for grazing leases will be determined by the Oregon 
Department of Agriculture pursuant to ORS 561.191 and OAR Chapter 603, 
Division 7 6. 
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OREGON ADMINISTRATIVE RULES 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

CHAPTER340 

DIVISION 18 

STATE AGENCY COORDINATION PROGRAM 

NOTE: 

The underlined portions of text represent additions made 
to the rules 

The (hmeketed] portions of text represent deletions made 
to the rules 

340-18-030 

APPLICABILITY 

340-18-030 

The provisions of this rule, OAR 340-18-000 through 340-18-200 apply to Department programs 
and actions subsequently determined to have significant effects on land use pursuant to ORS 
197.180 and OAR 660-30-075. Department land use actions are identified below: 

( 1) Air Quality Division: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 
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Approval of Noise Impact Boundaries for Motor Racing Facilities; 

Approval of Airport Noise Abatement Program and Noise Impact 
Boundaries; 

Approval of Notice of Construction; 

Issuance of Air Contaminant Discharge Permit; 

Issuance of Indirect Source Construction Permit; 

Approval of Parking and Traffic Circulation Plan; 

Employee Commute Options 
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(2) Environmental Cleanup Division: Issuance of Environmental Hazard Notice. 

(3) Hazardous and Solid Waste Division: 

(a) Issuance of Solid Waste Disposal Permit; 

(b) Issuance of Waste Tire Storage Permit; and 

(c) Issuance of Hazardous Waste and PCB Storage, Treatment and Disposal 
Permit. 

(4) Management Services Division: Approval of Pollution Control Bond Fund 
Application. 

(5) Water Quality Division: 

(a) Approval of Wastewater System and Facility Plans; 

(b) Approval of Construction Grant Program Application; 

(c) Approval of State Revolving Loan Application; 

( d) Issuance of On-site Sewer Permit; 

(e) Issuance of NPDES and WPCF Permits; 

(t) Development of Water Quality Wetland Protection Criteria; 

(g) Requirement of an Implementation Plan to Meet Restrictions for Waste 
Load Allocations on Water Quality Limited Waterways (TMDLs); 

(h) Certification of Compliance with Water Quality Requirements and 
Standards for Federal Permitshl and Licenses, except for applications for 
grazing leases under OAR 340-48-023; 

(i) Development of Action Plan for Declared Ground Water Management 
Area; 

U) Development of Nonpoint Source Management Plan; 

(k) Development of Estuary Plans; 

(1) Development of Oil Spill Regulations. 

Stat. Auth.: ORS Ch. 197 
Hist.: DEQ 36-1990, f. & cert. ef. 8-28-90, ------------~ 
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Environmental Quality Commission 
[gJ Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Amendments to Waste Tire Carrier Rules 

Summary: 

Agenda Item G __ _ 
February 27-28, 1997 Meeting 

These amendments will establish a new class of waste tire carrier permit, Common Carrier Class 
Waste Tire Carrier Permit, and place a limit on the total amount of permit fee which will be charged to 
holders of this permit. Under the present rules, large trucking companies which haul waste tires are 
required to pay a permit applications fee, permit compliance fee, and purchase a $25 decal for each truck 
used to haul waste tires. The rule amendments allow a large trucking company with more than 15 trucks 
to pay a single fee, equivalent to the cost of 15 decals, in lieu of purchasing a decal for every truck. The 
proposed rule also waives the requirement that each truck covered under a Common Carrier Class Waste 
Tire Carrier Permit a display a decal. 

The proposed amendment were distributed to all affected parties. There were no public comments on 
the proposed amendments. 

Department Recommendation: 

The Department recommends Commission adoption of the proposed rule amendments 

Report Author 
)111 ~ 
- Di~~Administrator 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at 
(503)229-5317(voice)/(503)229-6993(TDD). 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Background 

February 7, 1997 

Environmental Quality Commission 

Langdon Marsh 

Agenda Item G, Amendments to Waste Tire Carrier Rules, EQC Meeting 
February 27-28, 1997 

On November 8, 1996, the Director autborized tbe Waste Management and Cleanup Division to 
proceed with rulemaking on proposed amendments to the waste tire carrier rules. These 
amendments would establish a new class of waste tire carrier permit. 

Based on the very limited scope and administrative nature of the proposed amendments it was 
determined that a public hearing was not appropriate. Therefore, pursuant to the Director's 
authorization, a public notice of an opportunity to provide written comments was published in the 
Secretary of State's Bulletin on December 1, 1996. On November 21, 1996, the No.tice and 
informational materials were mailed to the mailing list of tbose persons who have asked to be 
notified of rulemaking actions, and to a mailing list of persons known by tbe Department to be 
potentially affected by or interested in tbe proposed rulemaking action. 

No written comments were received. Since there was no public hearing and no written comments 
were received tbe "Presiding Officer's Report," "Staff Evaluation and Response to Comments," 
and "Staff Modification of the Initial Rulemaking" are not attached to tbis report. 

The following sections summarize tbe issue that tbis proposed rulemaking action is intended to 
address, the authority to address the issue, the process for development of the rulemaking proposal 
including alternatives considered, a summary of how the rule will work and how it is proposed to be 
implemented, and a recommendation for Commission action. 

Issue this Proposed Rulemaking Action is Intended to Address 

Existing waste tire management rules, found in OAR 340, Division 64, require tbat any person hauling 
more tban four waste tires in the state of Oregon must have a Department of Environmental Quality 
waste tire carrier permit. These rules also requir~that every permitted carrier must display a State of 
Oregon waste tire carrier decal on any vehicle used to haul waste tires. These provisions of the existing 
rules work adequately for companies with a limited number of vehicles which are used extensively to 
haul waste tires. The existing rule does not work well for large trucking companies who have a large 
number of trucks and haul tires on an occasional basis. The cost of a permit and decals for all of their 
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trucks has excessive economic impact on these few companies. As a result most of these large 
companies are either not hauling tires or are hauling tires without the required permit and decals. The 
proposed rule amendment provides a new permitting process which will allow large common carriers 
to haul tires legally in Oregon without undue economic burden. 

Authority to Address the Issue 

The Commission has authority to adopt rules relating to waste tire management under the provisions 
of Oregon Revised Statute 459.785(1) "In accordance with the applicable provisions of ORS 
183.310 to 183.550 the Commission shall adopt rules necessary to carry out the provisions of ORS 
459.705 to 459.790." 

Process for Development of the Rulemaking Proposal 

A workgroup of waste tire program stakeholders met with Department staff in May 1996. This 
workgroup was composed of eight members representing tire dealers, waste tire processors, waste tire 
haulers, recyclers, and local governments. Department solid waste planning and waste tire program 
staff were also involved. Department staff developed these draft rule amendments from the discussion 
at the workgroups meeting. In November 1996 the Department's Solid Waste Advisory Committee 
also reviewed and commented upon the proposed rule amendments. 

Scrap Tire Management Workg.roup 

Mark Hope, Waste Recovery, Inc. 
Paula Kinzer, Bend Recycling Team 
Dan Roberts, Les Schwab Tires 
Scott Kleig, Metro 

Dick Nordness, NW Independent Tire Dealers 
Carol Brown, Clean Washington Center 
Andy Sloop, Metro 
Tim Ackerman, Silver Eagle Industries 

Summary ofRulemaking Proposal and Discussion of Significant Issues Involved. 

These amendments establish a new class of waste tire carrier permit, Common Carrier Class Waste 
Tire Carrier Permit, and place a limit on the total amount of permit fee which will be charged to holders 
of this permit. Under the present rules large trucking companies which haul waste tires are required to 
pay a one-time $25 permit applications fee, a $175 permit compliance fee, and purchase a $25 decal for 
each truck used to haul waste tires. The rule amendments allow a large trucking company with more 
than 15 trucks to pay a single $375 fee, equivalent to the cost of 15 decals, in lieu of purchasing a decal 
for every truck. The common carrier class permit allows the company to use as many trucks as they 
want and waives the requirement that each truck have a decal. Common carrier class waste tire carriers 
are not excused from any other requirement of the waste tire carrier permit program. 
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Under the proposed rule amendments, a large trucking company could get a common carrier class 
permit. The permit cost would include a $25 one-time permit application fee, $175 compliance fee, 
and $375 permit fee. The $375 permit fee is equivalent to the purchase of 15 truck decals. 

The following table shows the effect the proposed rules on companies with different sized truck fleets. 

Costs Before and After Adoption of Proposed Rule Amendments 
Before After 

Number of trucks Total fees Number of trucks Total fees 
1 $225 1 $225 
5 $325 5 $325 
10 $450 10 $450 
15 $575 15 $575 
20 $700 20 $575 
100 $2700 100 $575 

The proposed amendments will allow large trucking companies to obtain a permit to haul waste tires 
for a lower fee than under the present rules. The Department estimates this will be less than twenty 
companies.· There will be no direct impact on other companies or the public. Since all large trucking 
companies would have to pay the same permit fee there should be no direct impact on competition 
between these firms. The total fees generated annually are estimated to be $11,500 if twenty large 
trucking companies purchase common carrier class permits. 

The companies which hire large trucking companies to haul waste tires might be either large or small 
businesses. These companies would be either waste tire processors or disposal sites. For the most part 
the cost of the tire carrier permits will be passed on to either the waste tire processor or the waste tire 
generator. This permit cost will represent a very small part of their cost of doing business. The 
estimated maximum cost would be $.01 per tire if a permit holder transported a minimum of 55,000 
tires per year. This cost would decrease if each company hauled more of the 3.3 million tires presently 
transported in Oregon. 

There will be no direct fiscal impact and no measurable indirect fiscal impact on the general public. If 
the total cost associated with the proposed rules were passed directly back to the public in the cost of a 
new tire, it would be less than 1/3 of a cent per tire. 

Summary of How the Proposed Rule Will Work aud How it Will be lmplemeuted 

The proposed rule amendment will not require any change in implementation of the Department's 
waste tire carrier permit program. The establishment of this new class of waste tire carrier permit will 
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result in less than twenty new permits. Since the new class of permit will be administered as part of the 
existing waste tire carrier permit program without need for additional staff, training, or resources. 
Department staff will start to issue the new class of permits as soon as the proposed amendments are 
adopted. 

Recommendation for Commission Action 

It is recommended that the Commission adopt the rule amendments regarding waste tire carrier 
permits as presented in Attachment A of the Department Staff Report. 

Attachments 

A. Rule (Amendments) Proposed for Adoption 
B. Supporting Procedural Documentation: 

I. Legal Notice of Hearing 
2. Fiscal and Economic Impact Statement 
3. Land Use Evaluation Statement 
4. Questions to be Answered to Reveal Potential Justification for Differing from 

Federal Requirements 
5. Cover Memorandum from Public Notice 

C. Advisory Committee Membership and Report 
D. Rule Implementation Plan 

Approved: 

Section: 

Division: 

WRB:wrb 
E:\MSOFFICE\WORD\TREQCA-7.DOC 
12/27/96 

Report Prepared By: 
Phone: 
Date Prepared: 

William R. Bree 
(503) 229-6046 
December 27, 1996 



PROPOSED AMENDMENTS 

OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 
ADMINISTRATIVE RULES 

DIVISION 64 - SOLID WASTE MANAGEMENT: WASTE TIRES 
12/27/96 

Proposed additions shown in underlining. 
Proposed deletions shown in strikeout. 

Waste Tire Carrier Permit Required 
340-64-055 (1) After January 1, 1989, any person engaged in picking up, collecting or 

transporting waste tires for the purpose of storage, processing or disposal is required to obtain 
a waste tire carrier permit from the Department. 

(2) After January 1, 1989, no person shall collect or haul waste tires or advertise or 
represent himseill'herself as being in the business of a waste tire carrier without first obtaining a 
waste tire carrier permit from the Department 

(3) The following persons are exempt from the requirement to obtain a waste tire carrier 
permit: 

(a) Solid waste collectors operating under a license or franchise from any local government 
unit; 

(b) A private individual transporting the individuals own waste tires to a processor or for 
proper disposal; 

( c) A private carrier transporting the carriers own waste tires to a processor or for proper 
disposal; 

( d) A person transporting fewer than five tires to a processor or for proper disposal; 
( e) Persons transporting tire-derived products to a market; 
(f) Persons transporting tire chips that meet the chipping standards in OAR 340-64-052; 
(g) The Unites States, the State of Oregon, any county, city, town or municipality in this 

state or any agency of the United States, the State of Oregon or a county, city, town or 
municipality of this state. 

(4) A combined tire carrier/storage permit may be applied for by tire carriers: 
(a) Who are subject to the carrier permit requirement; and 
(b) Whose business includes or wants to establish a site which is subject to the waste tire 

storage permit requirement. 
(5) The Department shall supply a combined tire carrier/storage permit application to such 

persons. Persons applying for the combined tire carrier/storage permit shall comply with all 
other regulations concerning storage sites and tire carriers established in these rules. 

( 6) Persens--who-transport-waste-tires-for--the-purpose-ef-stornge-;-pree-essing-or-tlispesal 
must apply to the Department fer a waste tire earrier permit within 90 days efthe effeetive date 
of this rule. Persons who want to begin transporting waste tires for the purpose of storage, 
processing or disposal must apply to the Department for a waste tire carrier permit at least 90 
days before beginning to transport the tires. 

(7) Large trucking companies with 15 or more trucks in their fleet. whether leased or 
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this rule. 

Attachment A, Page 1 
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addition to an annual permit fee of $375 applicable to companies operating 15 or more 
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.. (+~.) Applications shall be made on a form provided by the Department. The application shall 
include such information as required by the Department. It shall include but not be limited 
to: 
(a) A description, license number and registered vehicle owner for each truck used for 

transporting waste tires; 
(b) The PUC authority number under which each truck is registered; 
( c) Where the waste tires will be stored, processed or disposed of; 
( d) Any additional information required by the Department. 
(&2.) A corporation which has more than one separate business location may submit one 

waste tire carrier permit application which includes all the locations. All the information 
required in section (+]!.) of this rule shall be supplied by location for each individual location. 
The corporation shall be responsible for amending the corporate application whenever any of 
the required information changes at any of the covered locations. 

(91.Q) An application for a tire carrier permit shall include a $25 nonrefundable application 
fee and an annual compliance fee as listed in OAR 340-64-063 or subsection (7)(b) of this rule, 
.f!§ .. !!PP.!ig!l\?.k. 

(MU.) An application for a combined tire carrier/storage permit shall include a $250 
application fee, $50 of which shall be non-refundable, and an annual compliance fee as listed in 
OAR 340-64-063. The rest of the application fee may be refunded in whole or in part when 
submitted with an application if either of the following conditions exists: 

(a) The Department determines that no permit will be required; 
(b) The applicant withdraws the application before the Department has granted or denied 

the application. 
(-l+ 17) The application for a waste tire carrier permit shall also include a bond in the sum of 

$5,000 in favor of the State of Oregon. fu lieu of the bond, the applicant may submit financial 
assurance acceptable to the Department. The Department will accept as financial assurance 
only those instruments listed in and complying with requirements in OAR 340-94- 145 or 340-
71-600(4)(a) through (c). 

(li.1;?.) The bond or other financial assurance shall be filed with the Department and shall 
provide that 

(a) fu performing services as a waste tire carrier, the applicant shall comply with the 
provisions of ORS 459.705 through 459.790 and of this rule; and 

(b) Any person injured by the failure of the applicant to comply with the provisions of ORS 
459.705 through 459.790 or this rule shall have a right of action on the bond or other financial 
assurance in the name of the person. Such right of action shall be made to the principal or the 
surety company within two years after the injury. 
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(Y 1.4.) Any deposit of cash, certificate of deposit, letter of credit, or negotiable securities 
submitted under sections (l-l,!_7.) and (±2.J}_) of this rule shall remain in effect for not less than 
two years following termination of the waste tire carrier permit. 

(l415) A waste tire carrier permit or combined tire carrier/storage permit shall be valid for 
up to three years. 

(~1§) Waste tire carrier permits shall expire on March 1. Waste tire carrierpermittees who 
want to renew their permit must apply to the Department for permit renewal by January 1 of 
the year the permit expires. The application for renewal shall include all information required 
by the Department, and a permit renewal fee. 

(Mr?) A waste tire carrier permittee may add another vehicle to its permitted waste tire 
carrier fleet if it does the following before using the vehicle to transport waste tires: 

(a) Submits to the Department: 
(A) The information required in section(+.~) of this rule; and 
(B) A fee of $25 for each vehicle added. 
(b) Displays on each additional vehicle decals from the Department pursuant to OAR 340-

64-063(1 )(b ). 
(++rn) A waste tire carrier permittee may lease additional vehicles to use under its waste 

tire carrier permit without adding that vehicle to its fleet pursuant to section (-1617) of this rule, 
under the following conditions: 

(a) The vehicle may not transport waste tires when under lease for a period of time 
exceeding 30 days (short-term leased vehicles). lf the lease is for a longer period of time, the 
vehicle must be added to the permittee's permanent fleet pursuant to section (Mr?) of this 
rule; 

(b) The permittee must give previous written notice to the Department that it will use short
term leased vehicles; 

( c) The permittee shall pay a $25 annual compliance fee in advance to allow use of short
term leased vehicles, in addition to any other fees required by sections (91Q), (-l-Oli) and 
(-1611) of this rule, and OAR 340-64-063 (9) and (10); 

( d) Every permittee shall keep a daily record of all vehicles leased on short term, with 
beginning and ending dates used, license numbers, PUC authority, PUC temporary pass or 
PUC plate/marker, and person from whom the vehicles were leased. The daily record must be 
kept current at all times, subject to verification by the Department. The daily record shall be 
maintained at the principal Oregon office of the permittee. The daily record shall be submitted 
to the Department each year as part of the permittee's annual report required by OAR 340-64-
063 (8); 

(e) The permittee's bond or other financial assurance required under section (l-±12) of this 
rule must provide that, in performing services as a waste tire carrier, the operator of a vehicle 
leased by the permittee shall comply with the provisions of ORS 459. 705 through 459.790 and 
of this rule; 

(f) Each vehicle being used on a short-term lease basis by a permittee must carry a properly 
filled out cab card provided by the Department in the power vehicle at all times when hauling 
waste tires. Information on the cab card shall include the starting and ending dates of the short
term lease; 

(g) The permittee is responsible for ensuring that a leased vehicle complies with OAR 340-
64-055 through 340-64-063, except that the leased vehicle does not have to obtain a separate 
waste tire carrier permit pursuant to section (1) of this rule while operating under lease to the 
permittee. 
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(l& 12) A holder of a combined tire carrier/storage permit may purchase special block 
passes from the Department. A person located outside of Oregon who is a holder of a waste 
tire carrier permit issued by the Department may also purchase special block passes from the 
Department if he or she also holds a valid permit allowing storage of waste tires issued by the 
responsible state or local agency of that state, and if such permit is deemed acceptable by the 
Department. The block passes will allow the permittee to use a common carrier which does not 
have a waste tire carrier permit. Use of a block pass will allow the unpermitted common carrier 
to haul waste tires under the permittee' s waste tire carrier permit: 

(a) Special block passes shall be available in sets of at least five, for a fee of $5 per block 
pass. Only a holder of a combined tire carrier/storage permit may purchase block passes. Any 
unused block passes shall be returned to the Department when the permittee's waste tire 
permit expires or is revoked; 

(b) The permittee is responsible for ensuring that a common carrier operating under a block 
pass from the permittee complies with OAR 340-64- 055 through 340-64-063, except that the 
common carrier does not have to obtain a separate waste tire carrier permit pursuant to section 
(1) of this rule while operating under the permittee' s block pass; 

( c) A block pass may be valid for a maximum of ten days and may only be used to haul 
waste tires between the origin(s) and destination(s) listed on the block pass; 

( d) A separate block pass shall be used for each trip hauling waste tires made by the 
unpermitted common carrier under the permittee' s waste tire permit. (A trip begins when 
waste tires are picked up at an origin, and ends when they are delivered to a proper disposal 
site(s) pursuant to OAR 340-64-063(4)); 

( e) The permittee shall fill in all information required on the block pass, including name of 
the common carrier, license number, PUC authori1y if applicable, PUC temporary pass or PUC 
plate/ marker if applicable, beginning and ending dates of the trip, address( es) of where the 
waste tires are to be picked up and where they are to be delivered, and approximate numbers of 
waste tires to be transported; · 

(f) Each block pass shall be in triplicate. The permittee shall send the original to the 
Department within five days of the pass' s beginning date, one copy to the common carrier 
which shall keep it in the cab during the trip, and shall keep one copy; 

(g) The permittee shall be responsible for ensuring that any common carrier hauling waste 
tires under the permittee' s waste tire permit has a properly completed block pass; 

(h) While transporting waste tires, the common carrier shall keep a block pass properly 
filled out for the current trip in the cab of the vehicle; 

(i) An unpermitted common carrier may operate as a waste tire carrier using a block pass no 
more than three times in any calendar quarter. Before a common carrier may operate as a waste 
tire carrier more than three times a quarter, he or she must first apply for and obtain a waste 
tire carrier permit from the Department 
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Notice of 
Rulemaking 

What is 
proposed 

Background 

State of Oregon 
Department of Environmental Quality 

Public Notice ofRulemaking 

Proposed Amendments to Waste Tire Carrier Rules 

This notice contains information on a proposal by the Department of Environmental 
Quality to adopt rule amendments regarding waste tire carrier permits for large 
trucking companies. This notice also provides information about the Environmental 
Quality Conunission's intended action to adopt a rule. 

The proposed rules would establish a new class of waste tire carrier permit for large 
trucking companies, Conunon Carrier Class Waste Tire Carrier Permit. They would also 
place a limit on the total amount of permit fees which will be charged for this new permit. 
And, they would eliminate the requirement that each truck display a decal. 

Under the present rules large trucking companies which haul waste tires are required to pay 
a permit application fee, permit c0mpliance fee, and purchase a $25 decal for each truck 
used to haul waste tires. The proposed rule amendments allow a large trucking company, 
with more than 15 trucks, to pay a single fee equivalent to the cost of 15 decals, in lieu of 
purchasing a decal for every truck. 

Public Comment If you are interested in the details of these proposed rule amendments, you are invited 
to request additional information. If you contact the Department, we will send you a 
copy of the complete rulemaking packet. After you review this material you can 
present written comment on the proposed rule changes. Written comments must be 
presented to the Department by 5:00 p.m., December 27, 1996. Please forward all 
conunents to Department of Environmental Quality, Attn: William R Bree, 811 S.W. 
6th Avenue, Portland, Oregon, 97204, or deliver them to the Department of 
Environmental Quality's 10th floor reception area at 811 S.W. 6th Avenue, Portland, 
Oregon between 8:00 a.m. and 5:00 p.m. 

Public Hearing If written conunents indicating significant public interest or written requests from 10 
persons, or an organization representing at least 10 persons, are received regarding 
this proposed rule, the Department will provide a public hearing. Requests for a 
hearing must be in writing and received by the Department by 5:00 p.m., 
December 27, 1996. No conunents can be accepted after the close of the conunent 
period 

-MORE-
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What Happens 
Next 

For More 
Information 

Fallowing close of the public comment period, the Department will prepare a report 
which summarizes the comments received and evaluates the rulemakiog proposal in 
light of all information received during the comment period. The Environmental 
Quality Commission will receive a copy of this report and will consider the 
Department's recommendation for rule adoption during one of their regularly 
scheduled public meetings. The targeted meeting date for consideration of this 
rulemakiog proposal is February 27, 1997. 

If you would like more information on this rulemakiog proposal, or would like to be 
added to the mailing list, please contact: 

William R. Bree 
Waste Management and Cleanup Division 
Oregon Department of Environmental Quality 
811 S. W. 6th Ave. 
Portland, Oregon 97204 
Phone: (503) 229-6046, Fax: (503) 229-5830 
Email: William.R.Bree@STATE.OR.US 
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Introduction 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUA1ITY 

Rulemaking Proposal 
fur 

Proposed Amendments To Waste Tire Carrier Rules 
Fiscal and Economic lmpact Statement 

The proposed rule amendments do not establish a new permit fee. They do establish a new class of permit and place a limit on the total 
amount of the present fee which can be charged for this new permit This new class of permit is the Connnon Carrier Class Waste Tire 
Carrier Permit. This class of permit will allow large trucking comparies to legally provide waste tire hauling service in Oregon at a 
reasonable cost There are an estimated twenty comparies who might want to provide this service. If all of these comparies purchased 
permits from the Department the total cost would be $11,500. This is approximately 1/3 ofa cent per new tire sold in Oregon. 

Existing waste tire management rules, fonnd in OAR 340, Division 64, require any person hauling more than four waste tires in the 
state of Oregon to have a Department ofEnviromnental Quality waste tire carrier permit Another rule requirement is that every 
permitted carrier must display a State of Oregon waste tire carrier decal on any vehicle used to haul waste tires. These provisions work 
adequately for comparies with a limited number of vehicles which are used extensively to haul waste tires. The existing rule does not 
work well for large trucking companies who have a large nwnber of trucks and haul tires on an occasional basis. The cost of a permit 
and decals for all of their trucks is an excessive economic bmden. As a :i:esult it is assrnned that many of these large companies are not 
hauling tires or are hauling tires without the required permit and decals. The proposed rule amendment provides a new permit class 
which will allow large carriers to haul tires legally in Oregon without undue economic burden 

Under the proposed rule amendments, a large trucking company could get a common carrier class permit. The permit cost would 
include a $25 one-time permit application fee, $175 compliance fee, and $375 permit fee. The $375 permit fee is equivalent to the 
purchase ofl5 truck decals. The common carrier class permit allows the company to use as many trucks as they want and waives the 
requirement that each truck have a decal. Common canier class waste tire caniers are not excused from any other requirement of the 
waste tire carrier permit program. 

Summary of permit costs 
The following table shows that effect the proposed rules on comparies with different sized truck fleets. 

Costs Before and After Adoption of Proposed Rule Amendments 
Before After 

Number of trucks Total fees Number of trucks Total fees 
1 $225 1 $225 
5 $325 5 $325 
10 $450 10 . $450 
15 $575 15 $575 
20 $700 20 $575 
100 $2700 100 $575 

General Public 
'.!here will be no direct fiscal impact and no measurable indirect fiscal impact on the general public. If the total cost associated with the 
proposed rules were passed directly back to the public in the cost of a new tire, it would be less than 1/3 ofa cent per tire. 

Small Business 
It appears that the major economic impact 'Will be on large businesses. The same factors which 'Will affect large businesses 'Will also 
affect small ones. Please refer to the discussion below. 
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Large Business 
The estimated twenty large trucking companies much might want to haul waste tires in Oregon would all qualify as large businesses. 
The proposed rule amendments would allowihese companies to provide ihis service wi1h an annual pennitting cost of $550. This fee 
would be passed on to iheir customers ei1her directly or in ihe form of higher rates. Since all large tracking companies would have to 
pay 1he same pennit fee 1here should be no direct impact on competition between tllese firms. The total fees generated annually are 
estimated to be $11,500 iftwenty large trucking companies purchase common carrier class pennits. 

The companies much hire large trucking companies to haul waste tires might be ei1her large or small businesse& These companies 
would be ei1herwaste tire processors or disposal sites. For ihe most part 1he cost of 1he tire carrier pennits will be passed on to ei1her 
1he waste tire processor or ihe waste tire generator. This pennit cost will represent a very small part of iheir cost of doing business. 
The estimated maximum cost would be $.01 per tire if a pennit holder transported a minimum of 55,000 tires per year. This cost 
would decrease if each company hauled more of 1he 3.3 million tires presently transported in Oregon. 

This cost would in tum be passed on to the customers of the waste tire processors or disposal sites. These customers are either the end 
users of processed tire products, such as tire-derived fuel, or the waste tire generators, such as tire dealers who are paying to have their 
tires hauled away and processed or disposed. Again ihe costs will be relatively low since 1he volume transported by 1hese companies 
will be large. 

It is important to note ihat ahnost all waste tires in Oregon are transported by pennitted carriers. The cost of 1he permits is aheady 
included in ihe cost of doing business. And, 1he actual pennit cost per tire will depend onhowmany tires each pennittee transports. 

Local Governments 
The proposed rules have no direct or indirect economic impact on local goverrunent. 

State Agencies 
Fiscal impact to ihe Department ofEnviroumental Quality. 

Staff Required - There will be no additional Department staff required to issue 1he additional pennits resulting from ihe 
proposed rule amendments. Issuing waste tire carrier pennits is presently a part of ihe work load for one staff position. 

Revenues - Ifihe estimated twenty large tracking"companies all applied for 1he newpennit, ihe additional annual revenue to 
1heDepartmentwould be $11,500. 

Expenses - The estimated cost to ihe Department of issuance and compliance review of twenty Common 
Class waste tire carrier pennits is $11,500. 

Fiscal impact to other agencies: None 

Assumptions 
• There are crnrently 27 Department-pennitted tire carriers in Oregon. 
• None of 1hese small carriers has purchased decals for more 1han 15 trucks. 
• Large trucking companies are not presently obtsining waste tire carrier pennits from tlle Department because ihe cost of 

purchasing a decal for every track would be excessive. 

Canier 

• The Department estimates ihat 1here are approximately 20 large trucking companies, wi1h more ihan 15 tracks, much would 
purchase a Common Canier Class Waste Tire Canier Permit. 

• There are more 1han 3 million tires transported and processed in Oregon each year. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments To Waste Tire Carrier Rules 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

Existing waste tire management rules, found in OAR 340, Division 64, require any person hauling 
more than four waste tires in the state of Oregon to have a Department of Environmental Quality waste 
tire carrier permit. These rules also require every permitted carrier to display a State of Oregon waste 
tire carrier decal on any vehicle used to haul waste tires. These provisions of the existing rules work 
adequately for companies with a limited number of vehicles which are used extensively to haul waste 
tires. The existing rule does not work well for large trucking companies who have a large number of 
trucks and haul tires on an occasional basis. The cost of a permit and decals for all of their trucks is an 
excessive economic burden on these few companies. As a result most of these large companies are 
either not hauling tires or are hauling tires without the required permit and decals. The proposed rule 
amendment provides a new permitting process which will allow large common carriers to haul tires 
legally in Oregon without undue economic burden. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
nse programs in the DEQ State Agency Coordination (SAC) Program? 
Yes __ No_x_ 
a. H yes, identify existing program/rule/activity: 
b. H yes, do the existing statewide goal compliance and local plan compatibility procedures 

adequately cover the proposed rules? 
Yes __ No __ (if no, explain): 

c. H no, apply the following criteria to the proposed rules. 

In the space below, state if the proposed rules are considered programs affecting land use. 
State the criteria and reasons for the determination. 

No, the proposed rule do not affect land use. They limit the level of fees charged to a very small 
specific class of waste tire haulers. 

3. Hthe proposed mies have been determined a land use program under 2. above, but are not 
subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 
Not applicable 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking proposal 
for 

Proposed Amendments To Waste Tire Carrier Rules 

Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what are they? 
None 

2. Are the applicable federal requirements performance based, tecbnology based, or both with the most 
stringent controlling? 

None 
3. Do the applicable federal requirements specifically address the issues that are of concern in Oregon? 
Was data or information that would reasonably reflect Oregon's concern and situation considered in the 
federal process that established the federal requirements? 

Not applicable 
4. Will the proposed requirement improve the ability of the regulated community to comply in a more cost . 
effective way by clarifying confusing or potentially conflicting requirements (within or cross-media), 
increasing certainty, or preventing or reducing the need for costly retrofit to meet more stringent 
requirements later? 

Not applicable 
5. Is there a timing issue which might justify changing the time frame for implementation of federal 
requirements? 

Not applicable 
6. Will the proposed requirement assist in establishing and maintaining a reasonable margin for 
accommodation of uncertainty and future growth? 

Not applicable 
7. Does the proposed requirement establish or maintain reasonable equity in the requirements for various 
sources? (level the playing field) 

Yes 
8. Would others face increased costs if a more stringent rule is not enacted? 

Not applicable 
9. Does the proposed requirement include procedural requirements, reporting or monitoring 
requirements that are different from applicable federal requirements? If so, Why? What is the "compelling 
reason" for different procedural, reporting or monitoring requirements? 

Not applicable 
10. Is demonstrated technology available to comply with the proposed requirement? 

Nat applicable 
11. Will the proposed requirement contribute to the prevention of pollution or address a potential problem 
and represent a more cost effective environmental gain? 

Yes 

Attachment B4, Page 1 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: November 15, 1996 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements 
Proposed amendments to waste tire carrier rules 

This memorandum contains information on a proposal by the Department of Environmental 
Quality to adopt rule amendments regarding waste tire carrier permits for large trucking 
companies. Pursuant to ORS 183.335, this memorandum also provides information about the 
Environmental Quality Commission's intended action to adopt a rule. 

This proposal would establish a new class of waste tire carrier pennit, Common Carrier Class Waste 
Tire Carrier Pennit, and place a limit on the total amount of pennit fee which will be charged. Under 
the present rules large trucking companies which haul waste tires are required to pay a pennit 
application fee, pennit compliance fee, and purchase a $25 decal for each truck used to haul waste 
tires. The proposed rule amendments allow a large trucking company, with more than 15 trucks to pay 
a single fee, equivalent to the cost of 15 decals, in lieu of purchasing a decal for every truck. The 
proposed rule also waive the requirement that each truck display a decal. 

The Department has the statutory authority to address this issue under ORS Chapter 459. 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 

Attachment A The official statement describing the fiscal and economic impact of the 
rule. 

Attachment B A statement providing assurance that the proposed rules are consistent 
with statewide land use goals and compatible with local land use plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D The actual language of the proposed rule amendments. 
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Memo To: Interested and Affected Public 
Proposed Amendments To Waste Tire Carrier Rules 
Page2 

Public Comment Period 

You are invited to review these materials and present written comment on the proposed rule 
changes. Written comments must be presented to the Department by 5:00 p.m., December 
27, 1996. Please forward all comments to Department of Environmental Quality, Attn: William 
R Bree, 811 S.W. 6th Avenue, Portland, Oregon, 97204, or deliver them to the Department of 
Environmental Quality, 811 S.W. 6th, 10th Floor between 8:00 a.m. and 5:00 p.m, 

In accordance with ORS 183.335(13), no comments can be accepted after the close of the 
comment period. Thus if you wish for your comments to be considered by the Department in the 
development of these rules, your comments must be received prior to the close of the comment 
period. Interested parties are encouraged to present their comments as early as possible prior to 
the close of the comment period to ensure adequate review and evaluation of the comments 
presented. 

If written comments indicating significant public interest or written requests from 10 persons, or 
an organization representing at least 10 persons, are received regarding this proposed rule, 
the Department will provide a public hearing. Requests for a hearing must be in writing and 
received by the Department by 5:00 p.m., December 27, 1996. 

What Happens After the Public Comment Period Closes 

Following close of the public comment period, the Department will prepare a report which 
summarizes the comments received. The Environmental Quality Commission will receive a copy 
of this report. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
Commission as originally proposed or with modifications made in response to the public 
comments received. 

The Commission will consider the Department's recommendation for rule adoption during one of 
their regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is February 27, 1997. This date may be delayed ifneeded to provide 
additional time for evaluation and response to the public comments received. 

You will be notified of the time and place for final Commission action if you submit written 
comment during the comment period or ask to be notified of the proposed final action on this 
rulemaking proposal. 
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Memo To: Interested and Affected Public 
Proposed Amendments To Waste Tire Carrier Rules 
Page3 

Background on Development of the Rulemaking Proposal 

Why is there a need for the rule? 

Existing waste tire management rules, found in OAR 340, Division 64, require any person hauling 
more than four waste tires in the state of Oregon to have a Department of Environmental Quality waste 
tire carrier permit. These rules also require that every permitted carrier must display a State of Oregon 
waste tire carrier decal on any vehicle used to haul waste tires. These provisions work adequately for 
companies with a limited number of vehicles which are used extensively to haul waste tires. The 
existing rule does not work well for trucking companies who have a large number of trucks and haul 
tires on an occasional basis. The cost of a permit and decals for all of their trucks is an excessive 
economic burden on these few companies. As a result most of these large companies are either not 
hauliog tires or are hauliog tires without the required permit and decals. The proposed rule 
amendment provides a new permit class which will allow large trucking companies to haul tires legally 
in Oregon without undue economic burden. 

How was the rule developed? 

A workgroup of waste tire program stakeholders met with Department staff in May 1996. This 
workgroup was composed of eight members representing tire dealers, waste tire processors, waste tire 
haulers, recyclers, and local governments. The Department's Solid Waste Advisory Committee has 
also reviewed and commented upon the proposed rule amendments. 

Scrap Tire Management Workgroup 

Mark Hope, Waste Recovery, Inc. 
Paula Kinzer, Bend Recycliog Team 
Dan Roberts, Les Schwab Tires 
Scott Klag, Metro 

Dick Nordness, NW Independent Tire Dealers 
Carol Brown, Clean Washington Center 
Aody Sloop, Metro 
Tim Ackerman, Silver Eagle Industries 

The Department did not rely upon any documents in the development of this rulemaking proposal. 
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Memo To: Interested and Affected Public 
Proposed Amendments To Waste Tire Carrier Rules 
Page4 

Whom does this rule affect including the public, regulated community or other agencies, 
and how does it affect these groups? 

This rule will have a direct impact on large trucking companies who want to haul waste tires in 
Oregon. The Department estimates this will be less than twenty companies. The proposed 
amendments will allow these companies to obtain a permit to haul waste tires for a lower fee than 
under the present rules. There will be no direct impact on other companies or the public. The 
proposed amendments would allow a few new companies to enter the waste tire carrier system. 

How will the rule be implemented 

The proposed rule amendment will not require any change in implementation of the Department's 
waste tire carrier permit program. The establishment of this new class of waste tire carrier permit will 
result in less than twenty new permits. The new class of permit will be administered as part of the 
existing waste tire carrier permit program without need for additional staff, training , or resources. 

Are there time constraints? 

None 

Contact for more information 

If you would like more information on this rulemaking proposal, or would like to be added to the 
mailing list, please contact: 

William R. Bree 
Waste Management and Cleanup Division 
Oregon Department of Environmental Quality 
811 S. W. 6th Ave. 
Portland, Oregon 97204 
Phone: (503) 229-6046 
Fax: (503) 229-5830 
Email: William.R.Bree@STATE.OR.US 
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State of Oregon 
DEPAR1MENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments to Waste Tire Carrier Rules 
Advisory Committee Membership and Report 

A workgroup of waste tire program stakeholders met withDepartment staff in May 1996. This workgroup was 
composed of eight members representing tire dealers, waste tire processors, waste tire haulers, recyclers, aod 
local govermnents Department solid waste plaoning aod waste tire program staff were also involved. The 
workgroup discussed a number of waste tire related issues. Of those issues covered the need for ao adequate 
permit for large truckiog companies was the ouly issue which needed resolution aod cold not be resolved within 
the existing program rules. Department staff developed these draft rule amendments from the discussion at the 
workgroup meeting. Members of the work group have reviewed the proposed rules in draft aod final form. All 
of their comments have been considered aod when appropriate incotp0rated in the final proposed amendments. 

Mark Hope, Waste Recovery, Inc. 
Paula Kinzer, Bend Recycling Team 
Dao Roberts, Les Schwab Tires 
Scott Klei!':, Metro 

Scrap Tire Maoagement Workgroup 

Dick Nordness, NW Independent Tire Dealers 
Carol Brown, Cleao Washington Center 
Andy Sloop, Metro 
Tim Ackerman, Silver Ea~le Industries 

The final draft of the proposed amendments was also distnbuted to the Department's Solid Wiiste Advisory 
Committee. The proposed rules were reviewed aod commented upon by the committee members at their 
November 1996 meeting. There were no comments from the committee which required ao modification of the 
proposed amendments. 

Members of both advisory comnrittees aod other interested parties also received a copy of the full rulemakiog 
packet There were no comments received from either the public or committee members. 
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Introduction 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments to Waste Tire Carrier Rules 
Rule Implementation Plan 

Existing waste tire management rules, found in OAR 340, Division 64, require any person hauling more than four waste tires 
in 1he state of Oregon to have a Department ofEnvironmental Quality waste tire carrier pennit Ano1her rule requirement is 
1hat every pennitted carrier must display a State of Oregon waste tire carrier decal on any vehicle used to haul waste tires. 
These provisions work adequately for companies with a limited number of vehicles which are used extensively to haul waste 
tires. The existing rule does not work well for large 1lucking companies who have a large number of trucks and haul tires on 
an occasional basis. The cost of a permit and decals for all of their trucks is an excessive economic burden. As a result it is 
assumed 1hat many of these large companies are not hauling tires or are hauling tires without the required pennit and decals. 
The proposed rule amendment provides a new pennit class which will allow large carriers to haul tires legally in Oregon 
without undue economic burden. 

Under 1he proposed rule amendments, a large trucking company could get a conunon carrier class pennit The pennit cost 
would include a $25 one-time pennit application fee, $175 compliance fee, and $375 pennit fee. The $375 pennit fee is 
equivalent to the purchase ofl51luck decals. The common carrier class pennit allows 1he company to use as many trucks as 
1hey want and waives 1he requirement 1hat each 1luck have a decal. Common carrier class waste tire carriers are not excused 
from any o1her requirement of 1he waste tire carrier penuit program. 

The proposed rule amendments do not establish a new pennit fee. They do establish a new class of pennit and place a limit 
on the total amount of the present fee which can be charged for this newpennit Tiris new class of pennit is the Common 
Canier Class Waste Tire Canier Penni!. This class of pennit will allow large 1lucking companies to legally provide waste tire 
hauling service in Oregon at a reasonable cost. There are an estimated twenty companies who might want to provide this 
service. lf all of1hese companies purchased pennits from 1he Department 1he total cost would be $11,500. This is 
approximately 1/3 of a cent per new tire sold in Oregon 

Implementation Plan 

The Department's waste tire carrier permit program is presently implemented by the Solid waste program 
in the Western Region, Medford office. All aspects of the waste tire carrier permit program are a portion 
of one individual's work load. There are presently 27 waste tire carrier permits. Applications for 
Common Carrier Class Waste Tire Carrier permits will be received and processed along with other tire 
carrier new applications and renewals. 

The rule amendments will be implemented as soon as they are effective. Application materials will be 
sent to large trucking companies as part of the next round of permit renewals. 

Organizational impact 

The proposed rule amendment will have on organizational impact on the Department. They represent a 
very small procedural change in a single Department program. 

Fiscal Impact 

There will be a small fiscal impact on the Department from the proposed rule amendments. The new 
permit class may encourage a small number of large trucking companies to obtain waste tire carrier 
permits. If the estimated twenty large trucking companies all applied for the new permit, the armual 
revenue to the Department would be $11,500. At the same time the cost of issuing and follow-up on the 
new permits is estimated to be approximately the same as the expected income, $11,5 50. If fewer than 
twenty companies apply for the new permit both the income and cost will be reduced proportionally. 
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Environmental Quality Commission 
[8] Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Agenda Item H 
February 28, 1997 Meeting 

Clarification of Tank Vessel Per Trip Fees and Oil Spill Contingency Planning Requirements 

Summary: 

This proposal would clarify the classification of small self-propelled tank vessels for fee purposes, 
allowing such vessels to operate under the fee charged to similar non-self-propelled vessels. The 
rule change would also provide DEQ with authority to waive certain response time requirements to 
facilitate mutual aid requests from other states for response and cleanup resources. This will allow 
response contractors to move equipment and personnel to neighboring jurisdictions during oil spill 
cleanup projects. 

Department Recommendation: 

It is recommended that the Commission adopt the rule amendments regarding vessel fees and 
authorization of cross border movement of oil spill response resources as presented in Attachment A 
of the Department Staff Report. 

Directo 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at 
(503)229-5317(voice)/(503)229-6993(TDD). 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: February 10, 1997 

To: Environmental Quality Commission 

From: Langdon Marsh 

Subject: Agenda Item H, EQC Meeting February 28, 1997 

Background 

On December 12, 1996, the Director authorized the Waste Management and Cleanup Division to 
proceed to a rulemaking hearing on proposed rules which would allow the Department to adopt new 
rules and rule amendments clarifying the fee category for self-propelled tank vessels operating on 
Oregon waters and to develop a process for authorization of cross border movement of oil spill 
cleanup equipment in response to requests for mutual aid. 

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on 
January 1, 1997. The Hearing Notice and informational materials were mailed to the mailing list of 
those persons who have asked to be notified of rulemaking actions, and to a mailing list of persons 
known by the Department to be potentially affected by or interested in the proposed rulemaking 
action on regulations pertaining to oil spills into public waters. 

A Public Hearing was held on January 14, 1997 with Michael Zollitsch serving as Presiding 
Officer. Written comment was received through January 22, 1997. The Presiding Officer's Report 
(Attachment C) summarizes the written comments received. There was no oral testimony presented 
at the hearing. (A copy of the comments is available upon request.) 

Department staff have evaluated the comments received (Attachment D). Based upon that 
evaluation, no modifications to the initial rulemaking proposal are being recommended by the 
Department, however due to an error in printing the proposed rules, grammatical errors were 
corrected. 

The following sections summarize the issue that this proposed rulemaking action is intended to 
address, the authority to address the issue, the process for development of the rulemaking proposal 
including alternatives considered, a summary of the rulemaking proposal presented for public 
hearing, significant public comments (no changes are proposed in response to those comments), how 

Accommodations for disabilities are available upon request by contacting the Public Affairs 
Office at (503) 229-5317 (voice)/(503) 229-6993 (TDD). 
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the rule will work and how it is proposed to be implemented, and give a recommendation for 
Commission action. 

Issue this Proposed Rulemaking Action is Intended to Address 

Tank Vessel Per Trip Fees 

This rule would, if adopted, treat small tank vessels (under 300 gross tons) differently from large 
tank vessels for fee purposes. Under the present rules, which did not contemplate the operation of 
small tank vessels operating entirely within the confines of the Columbia and Willamette Rivers, 
all self propelled tank vessels are assessed a $650 per trip fee for entry into Oregon waters. Non 
self-propelled tank vessels (tank barges) pay a fee of $28. The proposed revision allows small 
self-propelled tank vessels to pay the lower fee. The change reflects the fact the small self -
propelled tank vessels are used in the same manner as tank barges. Charging the small self -
propelled tank vessels the higher fee would make their operation financially difficult. 

Oil Spill Contingency Planning 

This rule will also provide DEQ with authority to waive response time requirements in response 
to equipment mutual aid requests from other states. This will allow response contractors to move 
equipment and personnel to neighboring jurisdictions to clean up spills. This authority allows 
Oregon to become signatory to the West Coast States/British Columbia Oil Spill Task Force 
Mutual Aid Agreement, which provides for equipment sharing among adopting states. Oregon 
will benefit from this rule and provisions of the Mutual Aid Agreement as equipment from other 
states will then be available to respond to spills in Oregon. 

Relationship to Federal and Adjacent State Rules 

Tank Vessel Per Trip Fees 

The US Coast Guard maintains jurisdiction over the operation of commercial vessels. If the 
Department used the Coast Guard classification system, self propelled tank vessels would be 
classified as cargo vessels under 300 gross tons and would pay no fees to the State of Oregon for 
oil spill contingency planning even though they are transporting petroleum products as their 
primary cargo. This would also give the self-propelled barges an operating advantage over tank 
barges that are required to pay a fee. 

The State of Washington supports their oils spill programs with a per barrel tax on imported crude 
oil. 
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Oil Spill Contingency Planning 

The US Coast Guard maintains jurisdiction over response to marine oil spills and could require a 
plan holder to move equipment to another zone in response to an oil spill. Without the proposed 
revision, such an action could place the plan holder in violation of its state approved response 
plan. 

The States of Washington and California (as well as other west coast states) would benefit from 
the proposed revision should a major oil spill occur in their region and additional resources be 
required. The State of Oregon could also benefit from the proposed revision by taking advantage 
of spill response equipment from other states. 

Authority to Address the Issue 

Oil Spill Contingency Planning 

Fee Policy Issues: The Commission is granted the authority to establish by rule a schedule of 
fees to be assessed on offshore facilities, on shore facilities, and on self-propelled tank vessels by 
ORS 468B.405. 

Oil Spill Contingency Planning 

Cross Border Equipment Movement (Mutual Aid): The Commission is granted the authority to 
adopt by rule standards for the preparation of contingency plans for facilities and covered vessels 
by ORS 468B.350. 

Process for Development of the Rnlemaking Proposal (inclnding Advisory Committee and 
alternatives considered) 

Tank Vessel Per Trip Fees 

Department staff examined the Tank Vessel Per Trip Fees on suggestion from the public. After 
examination of the prior fee structure, and consultation with affected industries, the Department 
adopted temporary rules clarifying how fees should be charged. The Department then began the 
process of adopting permanent rules. 
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Oil Spill Contingency Planning 

Oregon is a member of the West Coast States/British Columbia Oil Spill Task Force. The Task 
Force developed the concept of a Mutual Aid Agreement allowing equipment sharing among 
adopting states. Copies of the Mutual Aid Agreement are available upon request. 

There was no advisory committee involved with developing these rules because of the limited 
scope of the rules. Extensive contact with the maritime industry has occurred. Interested parties 
have been generally supportive of this rule. 

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant 
Issues Involved. 

A public hearing was held on January 14, 1997 at 3 :00 PM, at DEQ offices located in Portland, 
Oregon. No public testimony was received at the hearing. The Hearing Package sent to interested 
parties prior to the hearing identified the same issues as discussed in this proposal to the EQC. 

Summary of Significant Public Comment and Changes Proposed in Response 

Tank Vessel Per Trip Fees 

There were no public comments with regard to the proposed rule change on vessel fees. 

Oil Spill Contingency Planning 

There were public comments submitted by oil spill response organizations. The concerns raised 
were: 

1) The proposed Oregon rule focused on pre-approval by plan holders while the States/BC Task 
Force Mutual Aid Agreement addresses requests for pre-approval by contractors. 

Department Response: Several members of the States/BC Task Force regulate oil spill response 
organizations and therefore have mechanisms to facilitate requests for mutual aid from these 
organizations. Oregon regulates the plan holders rather than the oil spill response organizations and 
has no authority to negotiate pre-approval of mutual aid requests from these organizations. 
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2) The pre-approval process should be held in the public forum with notice to interested parties. 
Public hearings should be part of the pre-approval process in order that the interests of both the 
public and private sector be duly considered. 

Department Response: The Department's pre-approval process does not require plan modification 
or updates of individual plans. The public was invited to comment on the proposed rule and a public 
hearing was held. 

3) The proposed rule is silent on the issue of liability of a plan holder in the event of a resident spill 
while equipment is out of the area on mutual aid. 

Department Response: A plan holder will remain liable in the event of a resident spill for which 
they are the responsible party. The Department is waiving response times specified in their plan if 
resources are out of the area due to mutual aid. While exposure to liability is a disincentive to 
mutual aid services, the Department recognizes that it is the plan holder's responsibility to evaluate 
measures to prevent or reduce the potential for discharges during the period of reduced response 
capability and to negotiate with their oil spill response organization for appropriate coverage. 

Summary of How the Proposed Rule Will Work and How it Will be Implemented 

The proposed rules are in place now as temporary rules, adopted in October, 1996. If adopted as 
permanent rules, the Department would continue to apply those rules as it is now doing. 

Tank Vessel Per Trip Fees: The lower $28 fee would be charged to small self-propelled tank 
vessels in the same manner as for similar non-self-propelled tank vessels. 

Oil Spill Contingency Planning: The Department would have authority to approve or disapprove 
requests for allowing equipment listed in contingency plans to be used to respond to out of state 
spills. If the Department approves requests for mutual aid, conditions would be placed on plan 
holders requiring that a base level of equipment be kept in place at all times. The Department will 
work with plan holders and oil spill response organizations to develop a clear understanding on 
procedures with regard to mutual aid. 

Recommendation for Commission Action 

It is recommended that the Commission adopt the rule amendments regarding vessel fees and 
authorization of cross border movement of oil spill response resources as presented in Attachment A 
of the Department Staff Report. 
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Attachments 

A. Rule (Amendments) Proposed for Adoption 
B. Supporting Procedural Documentation: 

1. Legal Notice of Hearing 
2. Fiscal and Economic Impact Statement 
3. Land Use Evaluation Statement 
4. Questions to be Answered to Reveal Potential Justification for Differing from 

Federal Requirements 
5. Cover Memorandum from Public Notice 

C. Presiding Officer's Report on Public Hearing 
D. Department's Evaluation of Public Comment 
E. Rule Implementation Plan 

Reference Documents (available upon request) 

States/BC Oil Spill Task Force Mutual Aid Agreement 

Written Comments Received (listed in Attachment D) 

Approved: 

Section: 

Division: 

Report Prepared By: Michael J. Zollitsch 

Phone: 503-229-6931 

Date Prepared: January 2 7, 1997 



Definitions 
340-047-0010 

Proposed Rule Revisions 

As used in these regulations unless otherwise required by context: 

(7) "Covered vessel" means a tank vessel, self-propelled tank vessel, cargo vessel, or passenger 
vessel of 300 tons or more. For purposes ofthis chapter: 
(a) "Cargo vessel" means a self-propelled ship in commerce, other than a tank vessel or a 

passenger vessel, of 300 or more gross tons. "Cargo vessel" does not include a vessel 
used solely for commercial fish harvesting; 

(b) "Passenger vessel" means a ship of 300 or more gross tons carrying passengers for 
compensation; and 

(c) "Tank vessel" means a ship that is constructed or adapted adept€d .. to carry, or that· 
carries, oil in bulk as cargo or cargo residue. "Tank vessel" does not include: 
(A) A vessel carrying oil in drums, barrels, or other packages; 
(B) A vessel carrying or storing oil as fuel for that vessel; or 
(C) An oil spill response barge or vessel. 

( d) "Self-propelled tank vessel" means a tank vessel that is capable of moving under its 
own power. 

Stat. Auth.: ORS Ch. 449 & 468B.345 - 468.390 
Hist.: DEQ 45, f. 6-15-72, ef. 7-1-72; DEQ 30-1991, f. & cert. ef. 12-20-91; DEQ 22-1992, f.& cert. ef. 8-13-92 

Program Administration and Compliance Fees 
340-047-0035 

(1) All offshore and onshore facilities required to develop oil spill prevention and emergency 
response plans under ORS 468B.345 shall be assessed an annual fee of $3,000. The fee 
period shall correspond with the state's fiscal year (July 1 through June 30) and the fee shall 
be paid annually during the month of July. For the 1991 - 1992 fiscal year only, fees will be 

··--:".'.) 
due on·"or before January 1, 1992. 

(2) The Department will assess all All-self::-propelled tank vessels required to develop oil spill 
pre•1ention and emergency response plans under ORS 468B.345 of30Ql!;ross tons 9r more 
shaJl .. be .. assessed .. a per trip fee of $650. The Department will assess all self-propelled tank 
vessels under 300 gross tons a per trip fee of $28. The fee shall be remitted to the 
Department within thirty (30) days of conclusion of each trip. 

(3) Fees assessed under this rule may be used by the Department to administer the Oil Spill 
Prevention Act under ORS468B.300 - 468B.420, including the review of facility and vessel 
oil spill prevention and emergency response plans, plan compliance inspections, exercises, 
training, and other duties pursuant to administration and implementation of the Act. 

(4) Moneys collected under this rule shall be deposited in the State Treasury to the credit of the 
Oil Spill Prevention Fund established by ORS 468B.410. 

Stat. Auth.: ORS Ch. 468B 
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Hist.: DEQ 30-1991, f. &·cert. ef. 12-20-91 

Equipment Mutual Aid 
340-047-0240 

(1) The Department may preapprove the transfer of equipment, materials. or personnel by a 
plan hold~r_ to ___ fil!_Qtb_~r_p)~_!!._holg.§.LQLJ2.~_rnQ!_!,__Wbe11_ neq~.§§_1!__ry_(Q_ill>li_~1in__respg_nse JQ __ fill_ oil 
discharge. 

(2) The Department's preapproval may include: 
(A) Waiver ofresponse times specified in a plan; 
(B) Con,\lition_~_fil?~_gfled _ _!?y_t_h~_Dt<p_a~ment regarding,J;mt nQi__\imitaj__t.Q,_J!otj_ficatiQn to 

the Department, return or replacement or equipment, materials or personnel, and 
measures necessary to prevent or reduce the potential for discharges during the period 
of reduced response capability. 

(;l.}_ Pre[!QPl.QY.\!LlJ_!)Q~Ltlii~ __ mk_.Q_Q!!.Vl9JJeq_µir:_~J?_!fill_l!lQQ_if!_c_[!tjQ.!)_QL1JP_Q_<!_t_~, 
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NOTICE OF PROPOSED RULEMAKING HEARING 
(Rulemaking Statements and Statement of Fiscal Impact must accompany this form.) 

Department of Environmental Quality 

DATE: TIME: 
OAR Chapter 340 
LOCATIONS: 

January 14, 1997 3 PM Room 3A, 811 SW 6th Ave., Portland, OR 97204 
HEARINGS OFFICER(s): Michael Zollitsch 
STATUTORY AUTHORITY: ORS 468.020, 4688.300 

ADOPT: 340-047-0240 

AMEND: 340-047-0010, 0035 
Amendments or additions to other sections of Division 047 listed above (or related administrative rules) may 
be made in response to information or public comment received by the Department. 

[ZJ This hearing notice is the initial notice given for this rulemaking action. 
D This hearing was requested by interested persons after a previous rulemaking notice. 
[ZJ Auxiliary aids for persons with disabilities are available upon advance request. 

SUMMARY: 

These rule changes would allow small self-propelled vessels to operate within 
Oregon waters under a fee classification system consistent with similar non-self
propelled vessels, and allows for the cross-border movement of spill response 
equipment to offer assistance to neighboring jurisdictions. 

LAST DATE FOR COMMENT: Januarv 22 1997 
DATE PROPOSED TO BE EFFECTIVE: Upon adoption by the Enviromnental Quality Commission and 

subsequent filing with the Secretary of State. 
AGENCY RULES COORDINATOR: 

AGENCY CONTACT FOR THIS PROPOSAL: 
ADDRESS: 

TELEPHONE: 

Susan Greco, (503) 229-6775 
Benjamin M. Allen 

Waste Management and Cleanup Division 
811 S. W. 6th Avenue 
Portland, Oregon 97204 

(503) 229-6047 
or Toll Free 1-800-452-4011 

Interested persons may comment on the proposed rules orally or in writing at the hearing. Written comments will also 
be con idered ifreceived by the d~e_,ipdicated above. 
. . - ~-~ ~~/2, 17'% 

Signa e of Author of rulemaking package Date 7 
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Introduction 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Rules Regarding Clarification of Tank Vessel Per Trip Fee 
and Oil Spill Contingency Planning Requirements 

Fiscal and Economic Impact Statement 

Tank Vessel Per Trip Fees 
There are no direct fiscal impacts related to the proposed rule changes. The rule change 
will establish a new classification for self-propelled tank vessels for fee purposes. At the 
time the original fee structure was established, smaller self-propelled tank vessels were not 
known to be operating in Oregon Waters. The fee would be $28, the same fee currently 
being paid by tank barges which provide similair services as the self propelled tank vessel. 

Oil Spill Contingency Planning 
The rule change affecting oil spill contingency planning requirements would allow DEQ 
the authority to waive response time requirements and allow for the cross border 
movement of oil response equipment (mutual aid). 

General Public 

Oil Spill Contingency Planning 
The maritime industry has evolved and the local delivery of bulk oil products by small 
vessels that never leave the Columbia and Willamette Rivers could become a viable 
business. The potential operators would be able to operate more efficiently than the current 
system of using a tank barge and tug or arranging for a truck delivery at a dock. 

Small Business 

Oil Spill Contingency Planning 
There is currently only one self-propelled tank vessel in operation. At least one other 
company has considered entering the business. The change in fee application could create 
opportunities for small businesses to enter the market. The potential operators would be 
able to operate more efficiently than the current system of using a tank barge and tug. 
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Such changes might harm the operators of current systems. 

Large Business 

Large vessel operators could benefit from the existence of self-propelled tank vessels on the rivers. 
Such a system might be more efficient than the current system of using a tank barge and tug, and 
could lead to cost savings for large vessel operators. 

Local Governments 

The existence of self-propelled tank vessels and their possible efficiencies could make the Port of 
Portland a more attractive port, which might lead to increased business. 

State Agencies 

The Department does not expect any increase in FTEs or any significant change in revenue as a 
result of the proposed rule. Other agencies would not be affected. 

Housing Cost Impact Statement 

The Department has determined that this proposed rulemaking will have no effect on the cost of 
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached 
single family dwelling on that parcel. 
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State of Oregon 
DEP ART.MENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Rules Regarding Clarification of Tank Vessel Per Trip Fees and 
·Oil Spill Contingency Planning Requirements 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

These rule changes allow small self-propelled vessels to operate within Oregon waters 
under a fee classification system consistent with similar operations and allows for the 
cross border movement of spill response equipment to offer assistance to neighboring 
jurisdictions. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? 

Yes__K_ No 

a. If yes, identify existing program/rule/activity: 

OAR 340-18-0030(5)(1) ·- State Agency Coordination Program/Water Quality Division/ Development 
of Oil Spill Regulations 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? 

Yes__.K.... No __ (if no, explain): . 

3. If the proposed rules have been determined a land use program under 2. above, but are not 
subject to existing land use compliance and compatibility procedures, explai_n the new 
procedures the Department will use to ensure compliance and compatibility. 

\ =>- I (;- I 1-4:, 
Date I 1 
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Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? 

Tank Vessel Per Trip Fees 
The US Coast Guard maintains jurisdiction over the operation of commercial vessels. 
Their regulations read as follows: Tank vessel means any vessel especially constructed or 
converted to carry liquid bulk cargo in tanks (including tank barges). Tankship means any 
tank vessel propelled by power or sail. 

The Coast Guard certifies vessels carrying bulk liquid cargo in an amount not to exceed 20 
percent of the vessel's deadweight tonnage as a cargo or passenger vessel instead of a tank 
vessel. Oregon's statutory definition of cargo vessel reads: " ... a self propelled ship in 
commerce other than a tank vessel of300 gross tons or more." If the Department were to 
follow the Coast Guard classification, small tanker vessels could be classified as cargo 
vessels under 300 gross tons. If this were the case, the small tankers would pay no fees and 
would have an operating advantage over tank barges. 

Oil Spill Contingency Planning 
The Coast Guard maintains jurisdiction over the response to marine oil spills. Should a 
plan holder have a spill in a particular juridsacition, the Coast Guard may require them to 
summon all equipment identified in their response plan. Without the proposed revision, 
such an action could place the plan holder in violation of their state approved response 
plan. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Tank Vessel Per Trip Fees 
Not applicable. 

Oil Spill Contingency Planning 
Performance based. 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requirements? 

Tank Vessel Per Trip Fees 
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Oil Spill Contingency Planning 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing the 
need for costly retrofit to meet more stringent requirements later? 

Tank Vessel Per Trip Fees 
Yes. Clarifying the applicability of the vessel fees will allow operation of small self
propelled tank vessels, which would otherwise be prohibitively expensive. Use of such 
vessels may be more efficient than the traditional method of tugs and tank barges. 

Oil Spill Contingency Planning 
Yes. Because response providers will be able to respond to more incidents, costs to 
response plan holders may decrease. 

5. Is there a timing issue which might justify changing the time frame for implementation 
of federal requirements? 

Not applicable. 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

Tank Vessel Per Trip Fees 
Yes. 

Oil Spill Contingency Planning 
Yes. The proposed rule would leave the Department with discretion to allow or not allow 
plans providing for out of state response. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

Tank Vessel Per Trip Fees 
If no distinction were made between fees for small and large self-propelled tank vessels, 
the small tank vessel fee would be $650 and operation of these vessels would not be 
feasible. The proposed rule would charge such vessels the same $28 per trip fee that non
self-propelled tank vessels currently pay. 

Oil Spill Contingency Planning 
If there is no distinction made between small and large tank vessels for fee purposes, the 
small tank vessel fee would be $650 and operation of these vessels would not be feasible. 
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Not charging a fee for small tank vessels would be unfair to tank barges that currently pay 
a $28 per trip fee. 

8. Would others face increased costs if a more stringent rule is not enacted? 

No. 

9. Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reporting or monitoring 
requirements? 

No. 

10. Is demonstrated technology available to comply with the proposed requirement? 

Not applicable. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

Tank Vessel Per Trip Fees 
No. The proposed rule would have no effect on pollution prevention. It would make 
financially feasible the operation of small self-propelled tank vessels, which could lead to 
cost savings for tanker operators, with no loss of environmental protection. 

Oil Spill Contingency Planning 
Yes. The proposed rule would allow Oregon to take advantage of spill response equipment 
in other states, and would allow Oregon-based equipment to be used on spills in other 
states. Access to more equipment would reduce response costs and make responses more 
effective. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: December 15, 1996 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements - Clarification of Tank Vessel 
Per Trip Fees and Oil Spill Contingency Planning Requirements 

This memorandum contains information on a proposal by the Department ofEnviromnental 
Quality (Department) to adopt new rules/rule amendments regarding the establishment of a 
distinct fee for self-propelled tank vessels operating on Oregon waters and to establish a process 
for authorization of cross border movement of oil spill cleanup equipment in response to requests 
for mutual aidcso04J. Pursuant to ORS 183.335, this memorandum also provides information 
about the Enviromnental Qu<11ity Commission's intended action to adopt a rule. 

This proposal would clarify the classification of small self-propelled tank vessels for fee 
purposes, allowing such vessels to operate under the fee charged to similar non-self-propelled 
vessels. The rule change will also provide DEQ with authority to waive response time 
requirements and permit mutual aid requests for response and cleanup equipment. This will 
allow response contractors to move equipment and personnel to neighboring jurisdictions during 
oil spill cleanup projects. 

The Department has the statutory authority to address this issue under ORS 468.020, 468b.300 
and; OAR 340-047. 

What's iu this Package? 

Attachments to this memorandum provide details on the proposal as follows: 
Attachment A The official statement describing the fiscal and economic impact of the 

proposed rule. (required by ORS 183.335) 
Attachment B A statement providing assurance that the proposed rules are consistent 

with statewide land use goals and compatible with local land use 
plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D The actual language of the proposed rule (amendments). 

Hearing Process Details 

Attachment B.5 
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The Department is conducting a public hearing at which comments will be accepted either orally 
or in writing. The hearing will be held as follows: 

Date: January 14, 1997 
Time: 3 PM 
Place: Room 3A, DEQ, 811 SW 6th Ave, Portland, OR 97204 

Deadline for submittal of Written Comments: January 22, 1997 
Michael Zollitsch will be the Presiding Officer at the hearing. 

Written comments can be presented at the hearing or to the Department any time prior to the date 
above. Comments should be sent to: Department of Environmental Quality, Attn: Michael 
Zollitsch, 811 S.W. 6th Avenue, Portland, Oregon 97204. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus if you wish for your comments to be 
considered by the Department in the development of these rules, your comments must be 
received prior to the close of the comment period. The Department recommends that comments 
are submitted as early as possible to allow adequate review and evaluation of the comments 
submitted. 

What Happens After the Public Comment Period Closes 

Following close of the public comment period, the Presiding Officer will prepare a report which 
summarizes the oral testimony presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments 
received. 

The EQC will consider the Department's recommendation for rule adoption during one of their 
regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is February 28, 1997. This date may be delayed ifneeded to provide 
additional time for evaluation and response to testimony received in the hearing process. 

Attachment B.5 
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You will be notified of the time and place for final EQC action if you present oral testimony at 
the hearing or submit written comment during the comment period. Otherwise, if you wish to be 
kept advised of this proceeding, you should request that your name be placed on the mailing list. 

Background on Development of the Rulemaking Proposal 
Why is there a need for the rule? 

Tank Vessel Per Trip Fees 
This rule will treat small tank vessels (under 300 gross tons) separately from large tank 

' vessels for fee purposes. Under the present rules, which did not contemplate the operation 
of small tank vessels operating entirely within the confines of the Columbia and 
Willamette Rivers, all self propelled tank vessels are assessed a $650 per trip fee for entry 
into Oregon waters. Non self-propelled tank vessels (tank barges) pay a fee of$28. The 
proposed revision allows small self propelled tank vessels to pay the lower fee. The 
change reflects the fact the small self propelled tank vessels are used in the same manner as 
tank barges. Charging the small self propelled tank vessels the higher fee would make 
their operation financially impossible. 

Oil Spill Contingency Planning 
This rule will also provide DEQ with authority to waive response time requirements in 
response to equipment mutual aid requests from other states. This will allow response 
contractors to move equipment and personnel to neighboring jurisdictions to clean up 
spills. This authority will allow Oregon to become signatory to the West Coast 
States/British Columbia Oil Spill Task Force Mutual Aid Agreement, which allows 
equipment sharing among adopting states. Oregon will benefit from this rule and 
subsequent signing of the Mutual Aid Agreement as equipment from other states will then 
be available to respond to spills in Oregon. 

How was the rule developed? 

Tank Vessel Per Trip Fees 
Department staff examined the Tank Vessel Per Trip Fees on suggestion from the public. 
After examination of the prior fee structure, and consultation with affected industries, the 
Department adopted temporary rules clarifying how fees should be charged. The 
Department then began the process of adopting permanent rules. 

Oil Spill Contingency Planning 
Oregon is a member of the West Coast States/British Columbia Oil Spill Task Force. The 
Task Force developed the concept of a Mutual Aid Agreement allowing equipment sharing 

Attachment B.5 
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among adopting states. Copies of the Mutual Aid Agreement are available from Mike 
Zollitsch, 503-229-6931. 

No advisory committee was involved with developing these rules. 

Whom does this rule affect including the public, regulated community or other agencies, 
and how does it affect these groups? 

The group most affected by this rule are operators of small tank vessels operating entirely within 
Oregon on the Columbia and Willamette Rivers. If there is no distinction made between small 
and large tank vessels for fee purposes, the small tank vessel fee would be $650 and operation of 
these vessels would not be feasible. Not charging a fee for small tank vessels would be unfair to 
tank barges that currently pay a $28 per trip fee. 

How will the rule be implemented 

The same rules are in place now as temporary rules, adopted in October, 1996. If adopted as 
permanent rules, the Department would continue to to apply those rules as it is now doing. 

Tank Vessel Per Trip Fees 
The lower $28 fee would be charged to small self-propelled tank vessels in the same 
marmer as for similar non-self-propelled tank vessels. 

Oil Spill Contingency Planning 
Companies using response providers would have the option of allowing the providers to 
respond to out of state spills. The Department could approve or disapprove response plans 
allowing such an option, and would place conditions in response plans requiring that a base 
level of equipment be kept in place at all times. 

Are there time constraints 

Yes. Temporary rules were adopted at the October 11, 1996 EQC meeting. The Department has 
180 days (March 12, 1997) from the date the temporary rules were adopted to make permanent rule 
changes. 

Contact for more information 

Attachment B.5 
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If you would like more information on this rulemaking proposal, or would like to be added to the 
mailing list, please contact: 

Michael Zollitsch 503-229-6931 

Attachment B.5 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: January 24, 1997 

To: Environmental Quality Commission 

From: Michael J. Zollitsch 

Subject: Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: January 14, 1997, beginning at 3:00 PM 
Hearing Location: Department of Environmental Quality Room 3A 

Title of Proposal: 

811 S.W. Sixth Avenue, Portland, Oregon 

Clarification of Tank Vessel Per Trip Fees and Oil Spill 
Contingency Planning Requirements 

The rulemaking hearing on the above titled proposal was convened at 3 :20 P .M. People were 
asked to sign witness registration forms if they wished to present testimony. People were also 
advised that the hearing was being recorded and of the procedures to be followed. 

Two people were in attendance, no people signed up to give testimony. 

Prior to receiving testimony, Michael Zollitsch briefly explained the specific rulemaking 
proposal, the reason for the proposal, and responded to questions from the audience. 

Summary of Oral Testimony 

No oral testimony was presented. 

Written Testimony 

No written comments were received. 

There was no further testimony and the hearing was closed at 3:25. 

ATTACHMENTC 
EQC AGENDA ITEM H 
February 28, 1997 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: January 24, 1997 

To: Environmental Quality Commission 

From: Michael J. Zollitsch 

Subject: Department's Evaluation of Public Comments 
Title of Proposal: Clarification of Tank Vessel Per Trip Fees and Oil Spill 
Contingency Planning Requirements 

Comment Period Open December 17, 1996 to January 22, 1997 

Written comments were received from the following parties: 

Liz Wainwright, Executive Secretary 
Maritime Fire and Safety Association 
200 S.W. Market Street Suite 190 
Portland, Oregon 97201 

Mark A. Copeland, Manager 
Clean Rivers Cooperative, Inc. 
200 S.W. Market Street Suite 190 
Portland, Oregon 97201 

Summary and Evaluation 

The Maritime Fire and Safety Association (MFSA) indicates that they are supportive of the 
concept of the States/British Oil Spill Task Force Mutual Aid Agreement Policy and believe it 
will be beneficial to the State's interest. 

The Clean Rivers Cooperative indicates that they are in agreement with the concerns raised by 
MFSA. 

ATTACHMENT D 
EQC AGENDA ITEM H 
February28, 1997 
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The issues raised by the MFSA and Departments evaluation are: 

+The proposed Oregon rule focuses on pre-approval by plan holders while the mutual aid 
agreement addresses requests for pre-approval by contractors. 

Department analysis: Several members of the States/BC Task Force regulate oil spill response 
organizations and therefore have mechanisms to facilitate requests for mutual aid from these 
organizations. Oregon regulates the plan holders rather than the oil spill response organizations 
and has no authority to negotiate pre-approval of mutual aid requests from these organizations. 
To regulate the oil spill response organizations to the extent of negotiating approval of their 
movement of equipment for the purpose of providing mutual aid, the Department would be 
required to develop additional rules and administrative procedures. 

+The pre-approval process for plan holders or contractors should be held in the public forum 
with notice to interested parties, particularly plan holders whose plans list the contractor 
equipment and personnel proposed for mutual aid use. Public hearings should be part of the pre
approval process in order that the interests of both the public and private sector be duly 
considered. 

Department analysis: The public was invited to comment on the proposed rule and a public 
hearing was held. While pre-approval implies that oil spill response organizations will be able to 
take equipment out of the state, plan holders will be required to notify the Department of their 
reduced capacity to respond to a spill. The plan holders may have to adjust their operations due 
to the reduced capacity to respond or negotiate allocation of oil spill response resources with 
their contractors. The Department will be required to use its expertise in establishing limits on 
the amount protection required to remain in the' state. The Department would be involved in 
making decisions on equipment movement through discussions with the Unified Command for 
the incident. 

+The proposed rule is silent on the issue of liability of a plan holder in the event of a resident 
spill while equipment is out of area on mutual aid. Unless such protection is provided, the 
exposure to liability is a disincentive to mutual aid services. 

Department analysis: A plan holder will remain liable in the event of a resident spill for which 
they are the responsible party. The Department is waiving response times specified in their plan 

ATTACHMENT D 
EQC AGENDA ITEM H 
February28, 1997 
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if resources are out of the area due to mutual aid. While exposure to liability is a disincentive to 
mutual aid services, the Department recognizes that it is the plan holder's responsibility to 
evaluate measures to prevent or reduce the potential for discharges during the period of reduced 
response capability and to negotiate with their oil spill response organization for appropriate 
coverage. 

ATTACHMENTD 
EQC AGENDA ITEM H 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Clarification of Tank Vessel Per Trip Fees 
and 

Oil Spill Contingency Planning Requirements 

Rule Implementation Plan 

Summary of the Proposed Rule 

This proposal would clarify the classification of small self-propelled tank vessels for fee purposes, 
allowing such vessels to operate under the fee charged to similar non-self-propelled vessels. The 
rule change would also provide DEQ with authority to waive certain response time requirements to 
facilitate mutual aid requests from other states for response and cleanup resources. This will allow 
response contractors to move equipment and personnel to neighboring jurisdictions during oil spill 
cleanup projects. 

Proposed Effective Date of the Rule 

April 9, 1997 

Proposal for Notification of Affected Persons 

Affected persons will be notified of the rule change by mail. 

Proposed Implementing Actions 

The same rules are in place now as temporary rules adopted by the EQC in October 1996. If the 
proposed rules are adopted as permanent rules, the Department would continue to apply those rules 
as it is now doing. 

Tank Vessel Per Trip Fees 

The $28 fee for self-propelled tank vessels would be charged in the same manner as for similar 
non-self-propelled tank vessels. 

ATTACHMENTE 
EQC AGENDA ITEM H 
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Oil Spill Contingency Planning 

Oil spill contingency plan holders using oil spill response providers would have the option of 
allowing the providers to respond to out of state spills. The Department would place conditions 
on response plan holders requiring that a base level of equipment be kept in place at all times. 

Proposed Training/ Assistance Actions 

Training and technical assistance will be provided for plan holders and oil spill response 
organizations to ensure that procedures for mutual aid are clear. The Department will develop 
guidance on procedures for participating in mutual aid requests and will hold a meeting with the 
regulated community to explain such procedures. 

ATTACHMENT E 
EQC AGENDA ITEM H 
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State of Oregon 

Department of Environmental Quality Me1norandum 

Date: February 28, 1997 

To: Envirorunental Quality Commission 

From: Langdon Marsh, Director~ bf 0---

Subject: Agenda Item I, Total Dissolved Gas Waiver Request, EQC Meeting February 28, 
1997 

Aclmowledgment 

The Department gratefully acknowledges the input and collaboration of the Oregon Department 
of Fish and Wildlife and the Fish Passage Center in the writing and compilation of this staff 
report. This issue impinges closely on fisheries management, and the assistance of these two 
agencies has been invaluable. Particular appreciation is due Kirk Beinengen and Tony Nigro from 
the Department of Fish and Wildlife, and Margaret Filardo from the Fish Passage Center. 

Statement of Purpose 

The National Marine Fisheries Service (NMFS) has petitioned the Commission for a variance to 
the state's total dissolved gas standard to enable spill over Columbia River hydroelectric dams to 
assist outrnigrating salmon smolts. 

The petition falls into two distinct parts: 

I. the period from March 13 to March 23, 1997 during which spill over Boruieville Dam is 
requested for outmigrating Spring Creek Hatche1y smolts; and 

2. the pe1iod from Ap1il 10 to August 31, 1997 during which spill over all Columbia River 
projects is requested for outmigrating threatened and endangered Snake and Columbia 
River salmon smolts. 

The Spring Creek hatchery is charged with producing fish as mitigation for human caused losses 
due to Federal water projects, specifically anadromous fish losses as a result of the Dalles and 
John Day dams. The hatchery will release 7.2 million fish, but a large number of these will be 
caught as a result of Canadian-US treaty allocations. Capture of these fish reduces the potential 
for harvesting of endangered species. The US Fish and Wildlife Service estimates increased 
survival due to spill with a dissolved gas level of 120 percent at four percent. This translates to 
288,000 fish. 
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The variance requested is from the standard of 110 percent saturation to 115 percent saturation in 
the forebays of the spilling dam and 120 percent in the tailrace. The petition seeks a "period" 
average at these levels, i.e. a twelve hour average. No maximum saturation level is sought in the 
petition. The request for 1997, as in previous years, is based on NMFS' 1994-98 Federal 
Columbia River Power System Biological Opinion in which spill is a component of salmon 
recovery. 

NMFS has accompanied its waiver request with a physical gas monitoring and biological 
monitoring program designed to ensure compliance with the waiver and to ensure that harm is not 
done either to migrating juveniles, or to returning or resident adult fish. Physical monitoring will 
be conducted through a network of 35 primary dissolved gas monitoring sites, including the 
forebays and tailraces of all spilling projects. Biological monitoring will be conducted seven sites, 
including McNary, John Day and Bonneville on the Lower Columbia. 

Background 

Review of 1996 Actions 

Operational Environment 

Water Year 

The hydro system is comprised of a series of headwater reservoirs and downstream electric 
generating projects. Historically, high flows occurred after the spring melt. The natural 
hydrograph has been altered so flows are moderated throughout the year to a more even 
distribution. The ability to regulate flow throughout the year is a function of the storage capacity 
of headwater reservoirs and the amount of runoff volume that is available. Snowpack and stream 
flow reflect the precipitation and temperatures that occurred during the snow accumulation 
seasons. If precipitation during snow accumulation (November through March) is low, then the 
snowpack and stream flow will also be low and, conversely when high the resulting spring stream 
flows are high. Temperature affects both the form of the precipitation (rain or snow) as well as 
the rate of snow accumulation and melt (stream flow). 

High levels of precipitation occurred during the fall of 1995 and the winter of 1996. The resulting 
January -July runoff volume measured for the Columbia River above Grand Coulee Dam was 
79.9 million acre-feet (MAF). This volume was 135% of the 30-year average, using 1961-1990 
as the base period. For the Columbia River above The Dalles the measured runoff volume was 
139.3 MAF (132% of average) and for the Snake River above Lower Granite Dam the runoff 
volume was 42.4 million acre feet (143% of average). 
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Uncontrolled Spill 

The 1996 spill season commenced with hydrologic, power market, and mechanical conditions that 
resulted in considerable amounts of spill. Spill was a result of several factors including: 1) flow 
levels that exceeded the hydraulic capacities of the darns; 2) further limitations in hydraulic 
capacities of several dams due to unit outage or research activities; and 3) the lack of a power 
market to purchase the energy produced causing additional spill. 

In-season the available options for managing spill were limited. The available options included: 
distributing spill around the region in proportion to a specified TDG level, and 
implementing measures to decrease the surplus energy in the hydrosystem such as: shutting down 
nuclear plants, delivering energy in exchange for spill, displacing thermal projects, selling energy 
outside the region, developing seasonal exchanges of energy with other utilities, and reducing 
prices, particularly during light load hours. Even with all these measures in place, the 
hydrosystem continued to produce uncontrolled spill throughout most of the spring migration, 
and part of the summer migration. 

Spill decreased at the end of March due to a tempora1y decrease in the levels of flow. This 
decrease in flows continued through the beginning of April, and then flows increased again such 
that uncontrolled spill occurred. Throughout April, spill was not specifically requested for fish 
passage. Spill continued in varying amounts through May and June. Most of the spill during this 
period was not specifically provided as spill for fish, but was due to other causes. The graphs 
attached at Appendix A depict the amount of.voluntary and involunta1y spill that occurred during 
the waiver period. The data were taken from the table submitted by the National Marine Fisheries 
Service in their Final Rep01i to the OR-DEQ. 

Controlled Spill 

Towards the end of June flow decreased to levels that were closer to the hydraulic capacities of 
the projects. At the end of June, it was recommended that spill from the transportation projects 
be transferred outside the system in order to staii the maximization of transportation at the 
collector sites as called for by the Biological Opinion. Even with this recommendation in place, 
there was sufficient flow in the lower Snake River to cause spill greater than hydraulic capacity. 
Spill was finally ended at the colJector projects in the Snake around the second week of July. 
However, because of continued high flows and limited hydraulic capacity spill continued through 
the summer at McNaiy Dam. Once flow decreased the voluntary spill program was implemented 
and spill was managed so that it did not exceed the total dissolved gas waivers. 
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Summa1y 

The 1996 water year resulted in spill levels that were far greater than observed in recent past 
years. On average the goals of the Biological Opinion were met a greater percentage of the time. 
In smmnary the following points can be made: 

1. Spill during the spring passage season was primarily uncontrolled and resulted from a high 
volume of natural runoff, lack of a power market, limited hydraulic capacity of 
hydroelectric plants and flood control operations. 

2. The spill management objective during the spring migration was directed toward meeting 
the total dissolved gas waiver granted by the state water quality agencies. However, 
conditions precluded achieving that objective most of the time. 

3. Summer spill was managed for total dissolved gas standards and the Biological Opinion 
spill for fish passage targets. 

What We Learned 

The following is a summaiy of what was learned during the 1996 fish migratory season. 

Monitoring Results 

Physical Monitoring 

The collection of total dissolved gas supersaturation (TDGS) was the responsibility of the US 
Army Corps of Engineers (COE) for meeting the requirements of the Oregon Environmental 
Quality C01mnission's (EQC's) 1996 waiver of the state's water quality standard for TDGS. 
Monitoring sites for the collection of these data were located in the forebay and tail water at each 
mainstem dam in the lower Snake and Columbia Rivers [Lower Granite (tailwater only), Little 
Goose, Lower Monumental, Ice Harbor, McNaiy (one each on the Washington and Oregon sides 
of the forebay), John Day, The Dalles, and Bonneville]. Additional monitoring sites were located 
downstream ofDworshak Dam, and at three locations below Bonneville Dam (Warrendale, 
Skamania, and Camas/Washougal). Data repo1iing commenced by mid-April in the lower Snake 
and in late March in the lower Columbia. Monitoring continued at all sites tlu·ough the end of 
August. 

These data were produced in conformity with the criteria specified in the EQC' s ruling that 
approved the 1996 waiver. Data were collected daily through the Corps of Engineers' Columbia 
River Operational Hydrornet Management System (CROHMS). The Fish Passage Center (FPC) 
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downloaded and summarized these data daily for use by the states' water quality agencies, fish 
managers, and others. An automated data program, plus experience gained in working with the 
information are resulting in improved error checking, better identification of data anomalies, and 
the production of more reliable, real-time results. Data reported in-season by the FPC during 
1996 were in reasonable agreement with the CROHMS final post-season database. 

Monitoring at 26 lower Snake and Columbia river sites throughout 1996 revealed that TDGS 
levels were held at or below the modified state water quality standards at all federal dams, except 
during periods when the total river flow exceeded the powerhouse plus voluntary spill capacities. 
Due to uncontrolled spill caused by above-average runoff, total dissolved gas supersaturation 
(TDGS) levels exceeded waiver criteria during nearly the entire spring. TDGS levels remained in 
excess of 120% below most lower Snake and Columbia dams through June. 

Full implementation of the physical monitoring program by the COE was delayed beyond the 
scheduled April 1 start date for a variety of reasons [as described in the National Marine Fisheries 
Service's (NMFS') 1996 Annual Report to the EQC]. For example, between April 1 and August 
31, 1996, data were not available from reporting sites on an average of 16 days (with a range of 
three to 25 days) out ofa total of 153 reporting days. Although the accuracy of total dissolved 
gas saturation (TDGS) information in 1996 was improved over previous years' data, the 
anadromous fish managers continue to press for improvements in suitability of monitoring 
locations, equipment reliability, and data reporting. 

Biological Monitoring 

In 1996 the biological monitoring program, which is the responsibility ofNMFS, included an 
expanded quality assurance and quality control (QA/QC) program to (1) enhance data accuracy, 
(2) quantify biological observations, and (3) improve the reliability of program results. Other 
biological data collected on fish condition and survival, which do not provide real-time 
information and thus are not part of the NMFS' biological monitoring program, are addressed 
later in this report. Summarized below are key biological monitoring results, which were applied 
in the real-time management of controlled spill during 1996: 

Juvenile salmonids: In general, very few fish were observed with gas bubble disease (GBD) 
symptoms in 1996. A total of39,407 juvenile salmonids were examined at dams in the lower 
Snake and Columbia rivers for gas bubble disease (GBD). Despite abnormally high TDGS levels 
(in excess of 130%) throughout this migration corridor in 1996, only 1,653 fish (4.2%) were 
observed with any signs of GBD. Based on GBD classification criteria established by NMFS, 
only 47 fish (0.1 %)of the total fish examined showed severe signs of GBD in 1996. By 
comparison, in 1995, without any appreciable uncontrolled spill, 16,021 fish were examined, with 
208 (1.3%) showing any signs ofGBT. There were increased signs ofGBT signs, however, in 
fish collected at locations where gas levels exceeded 130 percent. 
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Extensive observations conducted at several key locations revealed a very small percentage ( <1 % ) 
offish examined showed GBD signs that exceeded the action criteria stated in the NMFS' Gas 
Bubble Disease Monitoring Program, on only a few occasions, and then only at dams where fish 
were exposed to the highest TDGS levels (in the 130-141 % range) recorded for the season. On a 
project-specific basis, when TDGS levels exceeded waiver conditions, the Fish Passage Center's 
(FPC' s) Smolt Monitoring Program was successful in detecting increased incidences of GBD 
above the established action criteria levels. 

Resident fish: Over the entire spill season, prevalence of GBD signs in resident fish was relatively 
low. TDGS levels below 120% tended not to produce GBD signs in feral resident fish at any of 
the locations sampled. This was corroborated by the Idaho Department of Fish and Game 
(IDFG), which did not detect any GBD signs in fish present in the Clearwater River during 
pe1iods of spill discharges from Dworshak Dam. Spill was managed at Dworshak Dam so that 
gas levels never exceeded 120 percent. 

Resident fish species were monitored in 1996 at sites below Bonneville and Ice Harbor dams and 
above and below Priest Rapids Dam. Below Ice Harbor Dam, where TDGS levels remained 
exceptionally high due to turbine outages, GBD signs were seen in 11.2% of resident non
salmonids that were examined. Below Bonneville Dam, GBD signs were seen in 2.1 % of the non
salmonids. At Priest Rapids Dam GBD signs among non-salmonid resident species ranged from 
6.5% above the dam to 7.3% below the dam. In general there was good correlation between 
TDGS levels and external signs ofGBD. At the highest levels ofTDGS (136-141%), prevalence 
peaked at 32%. 

Adult salmon: The biological monitoring program was successfol in detecting signs of GDB in 
adult salmon during periods of uncontrolled spill. No signs ofGBD were seen in adult salmon 
when TDGS levels met the action criteria. Adult salmon were examined at Bonneville and Lower 
Granite dams in 1996. Of2,026 adult Chinook, sockeye, and steelhead sampled at Bonneville 
Dam, four fish (0.2%) exhibited GBD signs. Of2,652 adult Chinook sampled at Lower Granite 
Dam, four (0.15%) showed GBD signs. All signs ofGBD were found during periods of high 
flows and involuntary spill. 

NMFS Report on Compliance 

Synopsis of Results 

1. Statistical evaluation of the available PIT-tag data to determine week-by-week survival 
changes. 
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Survival estimates for PIT-tagged yearling Chinook salmon and steelhead migrating through the 
Snake River from Lower Granite Darn to Lower Monumental Darn during 1996 were the highest 
yet observed since PIT-tag survival studies began in 1993. Levels of spill (and levels ofTDG) 
through this stretch of river in 1996 were also generally the highest observed in the last four years. 
However, the lowest survival estimates for yearling Chinook occurred late in the season when 
TDG levels at Ice Harbor were highest but, there was a period early in the migration when TDG 
levels were nearly as high with no evidence of decreased survival for yearling Chinook salmon. A 
number of factors may contribute to the decreased survival measured for PIT-tagged fish. This 
study design can not measure the incremental effect of these factors on week-to-week 
survivorship of PIT-tagged fish. 

2. Week-by-week estimates of the quantities of voluntary vs. involuntary spill. The factors 
causing the spill scenario shall be stated, i.e., hydraulic capacity, turbine outages, lack of 
power market, etc. 

Voluntary or controlled spill occurs at the Snake and Columbia River dams in order to increase 
fish passage efficiency as required by the 1995 Biological Opinion. Involuntary or uncontrolled 
spill occurs at times when the inflow at a darn exceeds its hydraulic capacity or when there is 
insufficient power demand for the energy produced. The majority of the spill occurring at 
McNary, The Dalles, and Bonneville Darns between May 15, 1996 and July 10, 1996 was 
involuntary spill (Table 5 of report). A larger percentage of the spill at the John Day Dam for the 
same time period was voluntaiy spill. 

3. Empirical estimate of survival associated with spill. 

There are basically three ways that overall spill survival of a population of fish could be estimated. 
The first two would be empirical estimates based on the observed survival from a specific spill 
survival test. The third method would be a theoretical calculation derived fro.ma system passage 
model using survival information from past and present studies. In the first method, an empirical 
estimate of survival associated with spill would require that spill be isolated either as a treatment 
in a multiple release experiment or be turned on and off during successive single release 
experiments. A second empirical method would involve starting and stopping spill while releasing 
test groups of fish at the upper end of the hydrosystem. The third method is a non-empirical 
method using fish passage simulations to estimate spill survival of juvenile salmon. The Sim pas 
model was developed and used by Nl\llFS to simulate fish passage through eight Federal darns on 
the lower Snake and lower Columbia Rivers. The model uses data from the studies Ledgerwood 
et al., 1990, Holmes 1952, Muir et al., 1995 and 1996. Model simulations for two hypothetical 
spill scenarios (110% and 120% TDG limited spill levels) were run and are contained in Figures 1 
and 2 of the NMFS report. The Sirnpas model predicts that smolt survival increases with spills 
that result in TDG levels of J 10 and 120 percent. 
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4. Incidence ofGBD signs in adult and estimates of upstream spawning delays of returning 
salmonids from increased spill. 

Adult salmon were examined for signs of GBD at Bonneville and Lower Granite Dams. A total 
of2,026 salmon were examined at Bonneville Dam and four fish had signs ofGBD. There were 
2,652 adult salmon examined at Lower Granite Dam and four fish had signs of GBD. 

Adult spawning delay, like spill survival, can be affected by a wide variety of variables. The 
fishe1y agencies and the Corps have over the years developed a set of operating and maintenance 
criteria designed to minimize adult delay at darns. These criteria which have been under 
development and modification since the dams were built include spill patterns for all spill flows, 
daytime spill volume limitations, and adult fishway entrance flow volumes and velocities. These 
criteria were developed and verified through a variety of observation and assessment methods 
including ladder counts, nm timing past successive darns, and radio tracking studies. 

High levels of spill, such as the involunta1y spill level experienced in 1996, have been shown to 
increase adult passage delay at mainstern dams. Associated with this increase in delay is an 
increase in fallback rate, i.e., fish falling back past darns via the spillways. A daytime spill cap has 
been imposed on dams with high fallback rates, such as Bonneville dam. The Bonneville Dam 
daytime maximum spill is set at 75 kcfs even though the 120% TDG limit would be closer to 120 
kcfs. 

5. Survival estimates of transported vs. untransported fish at collector projects. 

Research to evaluate juvenile salrnonid fish transpotiation were conducted at Snake and Columbia 
River Dams. From 1968 through 1980 twenty-four separate transportation studies were 
conducted from the three lower Snake River Darns on spring/summer Chinook salmon alone and 
a like number of studies conducted on steelhead. Tn addition, from 1978 through 1983 six 
transpo1iation studies were conducted on fall Chinook salmon at McNaiy Dam. Two primary 
methods of transpmi have been evaluated and used to transport srnolts, truck and barge transpmi. 
Results of these studies are equivocal depending on life history, type of transport, and research 
method. However, NMFS began additional transport vs. in-river studies using PIT-tagged fish. 
Based upon adult returns NMFS will calculate an overall, statistically-bound transport/in-river 
ratio (T/I), regressed grouped T/l's against in-river variables such as flow and spill, and compare 
study results to a concurrent in-river srnolt survival study. 

6. Incidence of GBD signs in resident species collected from below Bonneville Dam and 
survival and incidence of GBD from net-pens below Bonneville Darn. 
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Studies were conducted to assess the effects of in-river TDG levels on resident fish. Resident fish 
were collected from sites downstream of Bonneville Darn and were observed for signs ofGBD. 
From March 15 to August 12, 1996 there were 4,387 non-sahnonid fishes examined for signs of 
GBD with 2.1 % exhibiting GBD signs. During this period daily averages for TDG ranged from 
112% to 130%. 

A portion of non-salmonid fish collected from the river were held downstream of the Bonneville 
Darn to evaluate survival and changed incidence ofGBD signs. Few signs ofGBD were observed 
among fish held in deep cages but high prevalence of GBD were observed in fish held near the 
surface. From May 13, 1996 through June 28, 1996 the daily average TDG was 120% or above 
and the average prevalence of GBD signs were 3% for deep-cage tests, 88% for surface cage
tests, and 29% for 0 to 4 meter cage tests. For fish held in 0 to 4 meter cages, when TDG levels 
increased to 122% or greater in mid-May there was an increase in GBD prevalence with a 
incidence of70% to 100% GDB in signs for shallow cages. Peaks ofl5% to 55% increased 
incidence ofGBD signs occurred in conjunction with the highest gas levels of>l30%. There 
was only slight increases in incidence ofGBD signs (<10%) which occurred in fish held in deep 
cages. Mortality among captive fish was generally low in deep cages and high in shallow cages. 

Assessment of the Independent Scientific Advisory Bonni (TSAR) Report 

The Independent Scientific Adviso1y Board (ISAB) is the peer review authority convened by the 
Northwest Power Planning Council to review scientific work in relation to salmon. The ISAB 
conducted a peer review of the draft Nl\!IFS waiver compliance report. Their conunents focused 
on factual accuracy and openness of discussion, offered alternative scientific interpretations of the 
information, and the applicability of the information reported to the conditions placed on the 1996 
waiver. 

The ISAB recommended that the EQC and NMFS coordinate more closely in their future 
endeavors regarding the study and evaluation of spill, TOGS, and their biological effects. This 
approach would benefit both the determination of needed information and the provision of 
relevant responses. 

The NMFS report was modified in accordance with the ISAB review, and the spill program will 
be modified in future years in accordance with ISAB reconunendations. 

Resenrch to Address Critical Uncertainties Identified in NMFS' Biological Monitoring 
Program, and Research Results: 

NMFS established in early 1996 a research plan with a primary goal " ... to assess that the 
biological monitoring program accurately represents the condition of fish throughout the system 
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and to enhance understanding of the relation between exposure and increased levels ofTDGS and 
mortality." Attainment of this goal was described in three approaches: (1) validate the 
effectiveness of GBD monitoring, (2) evaluate the relevance of GBD signs, and (3) evaluate the 
range ofTDGS in the migration paths ofsalrnonids. Following are specific objectives that 
address these approaches, with brief summaries of research results to date: 

Objective: Determine if there is a difference in the incidence and severity of GBD signs 
between migratory fish in the reservoir and in fish sampled through the Smolt Monitoring 
Program. 

The Columbia River Inter-Tribal Fish Commission (CRITFC) conducted initial sampling of 
juvenile salrnonids in mainstem reservoir reaches upstream from Bonneville, John Day, McNary, 
and Lower Monumental dams in 1996. The relatively few fish sampled indicated little difference 
in GBD signs between reservoir-migrating juveniles and those sampled by the monitoring 
programs at the darns. The scope of this work will be expanded in 1997 to determine the 
significance of any differences observed among the two groups. 

NMFS is conducting release and recapture studies on hatchery steelhead smolts at Little Goose 
Darn. Fish were experimentally exposed to elevated TDGS levels and released in the dam 
forebay. About 3 9% were recovered in the juvenile bypass system and reexamined for signs of 
GBD. About 53% of the fish showing signs at release showed none at recapture. The median 
time duration for migration to and migration through the dam was about 8. 5 hours, during which 
time there was also a progressive loss of signs in netpen-held counterpatis. Similar tests in 1997 
will attempt to shotien passage time. Steelhead were used for this study due to the lack of 
availability of listed Chinook and sockeye salmon smolts. Impacts of TDGS exposure on untested 
species such as Chinook and sockeye cannot be inferred from results of the steelhead research due 
to previously identified species-specific differences in exposure reactions. 

Objective: Determine the progression of GBD signs as the result of exposure to TDGS and 
the relation between signs, health, and survival of aquatic species indigenous to the Snake 
and Columbia Rivers. 

The US Geological Survey's Biological Resources Division (USGS/BRD) is conducting 
experiments to correlate signs of GBD and mortality levels with TDGS exposure history. 
Preliminary results indicate there is no single sign which is a good indicator ofmotiality. 
Currently, there is not sufficient data for developing predictive mathematical relationships 
between rn01iality and incidence of gas bubbles in the gills, lateral line or fins. Gas bubbles in the 
gills are thought to be the cause of death from GBD. Gas bubbles in the gills do not get 
progressively worse over time while lateral line and fin gas bubble occlusion worsens over time 
with exposure to elevated levels of TDG. However, the BRD data indicate that the action criteria 
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used in the monitoring plan are conservative and should be protective of direct mortality from the 
TDG levels managed for in the NMFS spill program. 

Feral steelhead experimentally exposed to TDGS, by NMFS at Little Goose Darn, were PIT 
tagged and released into the forebay. Relative survival was evaluated through interrogations at 
downstream darns. No statistical difference in survival was observed for GED-challenged 
steelhead compared to their unchallenged counterparts, either at passage through Little Goose 
Darn or at passage through the other darns downstream. 

A study by Battelle Pacific Northwest Laboratories, to compare behavior offish in a floating net 
pen to that offish in the adjacent river, was confined to gear development in 1996. Several 
questions remain regarding the ability to sample fish in the net-pen versus feral fish behavior, and . . 
the effects of weather conditions harsher than those experienced during the tests. 

Objective: Describe the migratory distribution ofjuvenile and adult salmonids, particularly 
with respect to vertical distribution in the reservoir, and relate fish distribution to the 
distribution of TDGS. 

USGS/BRD and CRITFC are working jointly to determine the migratory distribution of juvenile 
and adult salrnonids, particularly with respect to ve1·tical distribution in the reservoir and to relate 
this distribution to the distribution ofTDGS concentrations. Initial results of exploratory work in 
1996 with radio tagged fish revealed individual fish position determinations with a depth 
confidence interval of0.3 meter.· This research is expected to be folly implemented in 1997. 

Objective: Determine whether or not the protocol and examination techniques used in the 
TDGS monitoring program optimize the detection of GBD signs demonstrated to affect fish 
health and survival, while minimizing impacts to individuals and populations. 

Montgomery Watson is seeking to determine whether or not gill examinations could provide a 
better indication of GBD than the lateral line and non-paired fin location used in the current 
biological monitoring program. Of the 4 77 juvenile steel head examined at McNary and 
Bonneville clams, only two showed gas emboli in the gills. Twenty four of those 477 fish showed 
other signs of GBD. The study also found that nearly 41 % of the steelhead gills examined 
contained non-diffosing fat bodies that could easily be confused with gas emboli. The gill 
examination techniques remain lethal to the test fish. The researcher cautions that gill emboli 
diffuse rapidly and the incidence of other GBD signs in the test may indicate a need for further 
investigation of fish closer to the dissolved gas source. 
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The Dissolved Gas Team is looking at the results of this and other studies to determine whether 
or not gill filament research is to be incorporated into the biological monitoring program. 

Objective: Determine the physical characteristics of TDGS throughout the hydrosystem 
under specific spill and flow regimes. 

The US Army Corps of Engineers (COE) is addressing this objective to improve understanding of 
TDGS levels in the hydro power system. Installation of spillway flow deflectors ("flip lips") has 
begun at John Day and Ice Harbor dams; a foll complement, however, will not be in place at 
either facility in time for the 1997 migration season. Data are currently being collected to 
describe the physical characteristics ofTDGS under specific spill and flow regimes. Other 
potential TDGS reduction alternatives are being explored by the COE and its consultants. 

Retrospective Analysis 

Predicted Outcomes of 1996 Waiver Condit.ions: 

Serious concerns have been repeatedly expressed in recent years that fish survival will decrease 
significantly as a result of exposure to any kind of spill conditions. Proof of this was analyses that 
documented apparent survival decreases downstream from Ice Harbor Dam in late May of 1995 
which also projected that even greater mortalities would occur due to higher TDGS levels 
expected during 1996. 

Uncontrolled spill during periods of high runoff would compound mo11alities resulting from 
exposure to TDGS levels resulting from the 1996 controlled spill program. 

Recommendations were made favoring transpot1ation over in-river migration in order to increase 
downstream survival during periods of either controlled or uncontrolled spill. 

The risk assessment approach used to validate the controlled spill program was criticized as 
inadequate. The critique cited a model-based approach for predicting outcomes as more 
appropriate. 

The smolt monitoring program was ineffective at detecting GBD in migrating smolts. 

TDG would cause delayed adult salmonid passage and increased incidence of GBD in adult 
salmonids. 
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Realized Outcomes: 

Expanded physical and biological monitoring programs in 1996 did not indicate that a decrease in 
downstream migrant survival could be attributed to TDGS exposure, even during periods of 
extremely high uncontrolled spill in the lower Snake River. In fact, an estimated 86% average 
survival was indicated between Lower Granite and McNary darns in late April when TDGS levels 
in excess of 130% at Ice Harbor Dam occurred as juvenile passage rates peaked in that reach. 
Statistical analyses of monitoring results have been inconclusive in terms of assigning mortality to 
a specific cause. An apparent measured decrease in survival at McNary Dam in late May 1996 
could have resulted from factors other than TDGS [i.e. increasing temperature, diseased 
residualism (in steelhead), mechanical injuries, etc.]. 

The smolt monitoring program was effective at detecting increased incidence of GBD during 
times of high levels of TDG. The monitoring program indicated that GBD signs were present in 
migrating and resident fish during periods of highest spill, primarily mid-May through mid-June. 
Based on improved observation protocols, mortality specifically caused by GBD was not 
discernible in 1996. 

Ongoing transpo1iation studies have yet to reveal conclusive results in support of transportation 
that can be used with confidence to address mitigation issues. 

Delays in adult passage, and associated mo1ialities, have been attributed to several causes, among 
which excessive spill and resulting elevated TDGS levels have been suggested. Adult spawning 
delay, like spill survival, can be affected by many environmental and human-caused variables. 
Identification of a specific cause (spill volume, river flow, temperature, turbidity, fish condition, 
etc.) is nearly impossible. Refined operating and maintenance criteria are being used to minimize 
adult fish passage delays to the greatest possible extent. Radio tracking is proving to be a reliable 
means of verifying passage criteria designed to reduce adult delay. 

Examinations of nearly 5,000 adult salmon ascending the Columbia and lower Snake rivers during 
spill periods revealed that only a very few (<0.3%) showed any GBD signs. No adult mortalities 
were observed in 1996 with GBD signs, (compared to 1967 when both dead and alive adult 
salmon were observed with GBD signs below John Day Darn after being exposed to levels above 
130%. The major contributing cause in that instance was passage delay.) 

Predicted versus Realized Outcomes: 

Past experiences with high levels of TDG and modeled effects of TDG on fish survival predicted 
that the NMFS spill program would increase smolt mortality causing a decrease in survivorship 
for smolts passing past the Snake and Columbia River Darns. Based on monitoring of GBD in 
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salmonid adults and smolts, net-pen studies, smolts counts at dams and other research there was 
no direct evidence of decreased survivorship of salmonid smolts due to the NMFS spill program. 
The increased mortality based on the predicted results from the CRiSP model did not occur based 
on the biological monitoring results. Results of week to week survivorship analysis using PIT
tagged smolts and the relation to TDG was equivocal due to statistical validity of the technique 
and the effects of other factors on smolt survival. The Department's own analysis (circa 1995) of 
increased smolt mortality with exposure to high levels of TDG indicated that there was minimal 
risk to down stream migrating salmonid smolts for TOG levels of 115% to 120%. This analysis 
indicated that as an interim measure the risk from the levels of TOG resulting from the NMFS 
spill program was less than the risk of not spilling water for fish passage. 

Physical and biological monitoring (the smolt monitoring program) are used for real-time 
evaluation of in-river levels ofTDG and real-time management of the NMFS spill program. 
Critical assumptions of the physical and biological monitoring were identified and studies were 
designed to test these assumptions. Refinements needed to improve current smolt monitoring 
methods and the understanding of biological signs encountered inseason are being addressed 
through this research. 

D. Outstanding Unknowns: 

Information is years away on some aspects ofresearch designed to understand the survival risks 
offish exposed to elevated TDGS levels. Some results can be obtained on a real-time basis, 
providii1g the research is designed to produce reliable, relevant information in the near term. 
The levels of acceptable risk associated with the present controlled spill program are provisional, 
subject to reexamination as new findings are revealed. 

Risks associated with exposure of adult and juvenile fish and other aquatic organisms to high 
TOGS levels (>125%) are not well understood. 

Extensive research to evaluate transportation have so far failed to produce conclusive results that 
can be applied with confidence by regional fisheries managers. 

Incremental survival cannot be empirically demonstrated. 

Authority of the Commission with Respect to the Issue 

The authority of the Commission to address this issue is contained in Oregon Administrative 
Rules - OAR 340-41-205, 445, 485, and 525 (2)(n). A copy of the rule is attached at Appendix 
A. 
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At its meeting ofFebruaiy 16, 1995, the Commission modified the Oregon Administrative Rules 
to enable it to modify the total dissolved gas standard for the Columbia River for the purpose of 
assisting juvenile in-river salmon migration. 

If the Commission is to grant this variance, it is required to make four findings under the rules. 
These are: 

(i) that failure to act would result in greater harm to salrnonid stock survival through in-river 
migration than would occur by increased spill; 

(ii) that the modified total dissolved gas criteria associated with the increased spill provides a 
reasonable balance of the risk of impairment due to elevated total dissolved gas to both 
resident biological communities and other migrating fish and to migrating adult and 
juvenile salrnonids when compared to other options for in-river migration of salmon; 

(iii) that adequate data will exist to determine compliance with the standards; and 

(iv) that biological monitoring is occurring to document that the migratory salmonid and 
resident biological communities are being protected. 

The rule also allows the Commission to consider alternative modes of migration at its discretion. 

Alternatives and Evahrntion 

There are four main methods of salmonid migration down the Columbia River. These are 
transportation, turbine passage, darn by-pass passage, and spill. Jn practice all four of these 
modes will be used in 1997 as they have been in the past. None of these passage routes is without 
risk. While studies on transportation are continuing, preliminary findings of adults straying upon 
returning to spawning, and temperature concerns at the collector projects pose a risk to fish by 
this method. Turbine passage has a level of mortality associated with it variously calculated at 
between 10 and 15 percent. By-pass facilities do not guide all srnolts away from the turbines, and 
there are concerns at temperatures exceeding 68 degrees Fahrenheit in the by-pass structures. 
Temperatures at these levels are considerably above what is optimal for cold water fisheries. 
Finally, spill has associated with it the risk of elevated levels of dissolved gas which can result in 
mortalities from gas bubble disease. Mortalities from spill at the levels requested in the NMFS' 
request have been calculated at between 2 and 3 percent. 

The issue before the Commission is one of balancing risk. To not approve the waiver to the 
state's dissolved gas standard will result in more fish either going through the turbines or through 
the by-pass systems. Neither of these alternatives is without risk. In earlier work conducted by 
the Department, the waiver at the level requested was determined to be a relatively conservative 
approach which would result in protection of beneficial uses. At the same time, it was determined 
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that waivers at the level of 125 to 130 percent would pose increased risks to fish. Between 120 
and 125 percent, the Department was unsure of the impacts, and elected to recommend that the 
Conunission adopt the more conservative approach, at which the Department believed the risks of 
elevated dissolved gas were outweighed by the benefits, and that the risks inherent in spill were 
preferable to the risks inherent in other modes of migration. 

The other aspect of this was brought out in the National Research Council's publication, 
Upstream: Saln1011 and Society in the Pac(fic Northwest, it was recommended that the risk be 
spread by facilitating alternative modes of migration. Clearly, spill is a pari of this. To require 
additional transportation, with the unceriainties inherent in it, would be to place all the eggs in one 
basket. 

In relation to the four findings required to be made under the total dissolved gas rule, the 
following are supp01ied by the petition 

(i) failure to act will result in more salmonid passage via hydroelectric dam turbines. 
Estimated morialities from fish passing through turbines is between 10 and 15 percent. 
Fish passing over spillways as a result of spill experience 2 to 3 percent mortality. The 
Cormnission is, therefore able to make the first finding; 

(ii) the balance of risk of impairment to fish due to elevated dissolved gas levels needs to be 
balanced against mortality of turbine passage. Increased incidence of gas bubbles were 
detected in fish due to involuntary spill in 1996. Dissolved gas levels experienced at Ice 
Harbor were well above the range within which instrearn bioassays indicate mortalities will 
occur, and increased incidences of gas bubbles were detected in fish. 
Correspondence from Oregon Department of Fish and Wildlife (ODFW) and the Tribes 
from previous years equated the moriality from turbines with elevated dissolved gas at 
around 120 percent, although this is considered a conservative estimate. Given the 
conservative nature of this estimate, the balance of the risk of impairment at the levels 
sought in the petition is tipped in favor of granting the variance; 

(iii) NMFS has submitted a detailed physical monitoring plan. Physical monitoring will be 
conducted by the Army Corps of Engineers at 35 sites in the rnainstem Columbia, lower 
Snake and lower Clearwater and Kootenai Rivers in the forebays and tailraces of all 
spilling dams. Hourly data will be posted electronically, as it was last year. 
Implementation of the physical monitoring plan will ensure that data will exist to 
determine compliance with the standards for the voluntary spill program; 

(iv) NMFS has submitted a detailed biological monitoring plan. Smolt monitoring will continue 
as it did last year with examination of smolts being undertaken with l OX to 40X dissecting 
microscopes. Signs of GBD will be sought on non-paired fins, eyes and lateral lines. The 
smolt monitoring program contains a number of critical uncertainties. Some of these were 
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tested last year in the research program, and this assessment of the efficacy of the 
monitoring program continue in 1997. Research will be undertaken in the following areas: 

1. determination whether there are differences in the severity of gas bubble signs 
between migratory fish in the reservoir and fish sampled through the smolt 
monitoring program; 

2. determination of the progression of GBD signs as a result of exposure to elevated 
levels of dissolved gas, and the relationship between these signs and health and 
survival of salmonids from the Snake and Columbia Rivers; 

3. description of the migratory distribution of fish, particularly with respect to vertical 
distribution in the reservoir, and the relationship between vertical distribLttion and 
gas bubble signs; 

4. determination as to whether the protocols and examination techniques used in the 
biological monitoring program optimize the detection of gas bubble signs while 
minimizing stress to fish; 

5. determination of the physical characteristics of dissolved gas throughout the 
hydrosystem under specific spill and tlow regimes. 

With these findings, the Commission is able to approve the variation to the total dissolved gas 
standard as sought by NMFS. 

Alternative Commission Actions 

The petition is such that the required findings are able to be made, and the waiver approved. 
Clearly, any level of action less than approval can also be unde1iaken by the Commission, 
including denying the petition or approving it with conditions. 

Summary of Public Input Onportun ity 

Public Comment on the Waiver Request 

Following receipt of the petition on January 23, 1997, the Depa1iment issued a public notice, 
advising receipt of the petition and inviting interested parties to submit either oral testimony at a 
public hearing that was held at 9:00 a.111. on February 21, 1997 in room JA at DEQ Headquarters, 
or in writing by 5:00 p.m. on February 21, 1997. 

A summary of public comment and written submissions is attached at Appendix B. 
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In-Season Opportunities for Public Participation 

The Dissolved Gas Team (DGT) is a technical committee within the NMFS Executive 
Committee-Implementation Team structure. It's place in the decision hierarchy is equal to that of 
the System Configuration Team (SCT) and the Technical Management Team (TMT), all of which 
repoti to the Implementation Team (IT). The DGT provides technical support to these 
committees and works with NMFS in assuring implementation of the dissolved gas monitoring 
plan and developing research to improve the region's understanding of the effects of dissolved 
gas. 

The DGT meets about once a month, and like all the NMFS committees, is open to the public and 
allows time for public comment, if any. The Team is co-chaired by the Council and NMFS; official 
participation is limited to the Corps, BP A, EPA, Bureau of Reclamation, the states, tribes and 
independent mainstem hydro-operators like Idaho Power and the Mid-Columbia PUD's. All 
meeting minutes and documents are available to the public through the Notihwest Power Planning 
Council, and the team posts all information, including meeting dates and agendas, on its web-site. 
It accepts and provides any and all public comments to all Team members. 

The Team comes to decision by consensus; when consensus is not reached the issue is elevated to 
the IT, where there is another oppotiunity for public conunent. The Team has received no 
complaints over public access. Initially groups such as the Columbia River Alliance attended but 
have not done so recently. NMFS has been very responsive to DGT recommendations, especially 
regarding research and adjustments to the monitoring plan. 

The public can also provide input into the DGT through the Council. Spill and dissolved gas 
management, monitoring and research are also part of the Council's Fish & Wildlife Program, and 
as the Council reviews these items it provides regional feedback through it's role of co-chair of 
the DGT. The Council has never received comments that it failed to provide an opportunity for 
public input, and has always made time available to encourage discussion of this issue. 

Conclusions 

The Depatiment concludes from the above that the variation from the state's dissolved gas 
standard of 110 percent to a level of 115 percent in the forebay and 120 percent in the tailrace is 
still a conservative approach to facilitating fish passage via hydroelectric dams. The risks 
associated with this waiver in terms of adverse impacts to fish due to elevated levels of dissolved 
gas need to be balanced against the risks inherent in other modes of passage. 
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There is a monitoring system in place, both for physical and biological monitoring, and that 
critical assumptions underlying the biological monitoring are being reviewed as pa1t of a 
continuing research program. 

The Department continues to suppo1i the waiver request. 

Intended Future Actions 

The Department will continue its involvement in the Dissolved Gas Team convened by NMFS. 
The primaiy purpose of this team is to address dissolved gas issues not dealt with in either of the 
other two teams (the Technical Management Team and the System Configuration Team), and to 
evaluate biological standards for dissolved gas and develop a framework for institutional and 
structural changes to met those biological standards. The committee operates in three phases, as 
does the Technical Management Team: 

1. Pre-Season Planning consisting of development of an annual dissolved gas monitoring and 
management plan; 

2. In-Season management. In this phase, the DGT supplies technical input to the other two 
committees, and is charged with making in-season decisions that will maximize fish 
passage consistent with state waivers and other constraints; and 

3. Post-Season Review, including responsibility for coordination of monitoring and research 
data review, repo1i development, and assistance to the SCT in development and 
prioritization of dissolved gas-related project improvements. 

Depnrtment Recommendation 

The Department recommends that the Commission grant this petition by adopting the findings 
contained in the Draft Order attached at Appendix D, subject to implementation of the physical 
and biological monitoring regime as detailed in the monitoring plan accompanying the National 
Marine Fisheries Service request dated January 23, 1997, and: 

(i) Approve a revised total dissolved gas standard for the Columbia River for the period from 
midnight on March 13, 1997 to midnight on March 23, 1997, and midnight on April 20, 
1997 to midnight on August 31, 1997; 

(ii) Approve a total dissolved gas standard for the Columbia River of a daily (12 highest 
hours) average of 115 percent as measured at established monitors at the forebay of the 
next darn downstream from the spilling darn during these times; 
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(iii) Approve a forth er modification of the total dissolved gas standard for the Columbia River 
to allow for a daily (12 highest hours) average of 120 percent as measured at established 
tailrace monitors below the spilling darns during these times; 

(iv) Approve a cap on total dissolved gas for the Columbia River during the spill program of 
125 percent, based on the highest two hours during the 12 highest hourly measurements 
per calendar day during these times; and 

(v) Require that if eithel' 15 percent of the fish examined show signs of gas bubble disease in 
their non-paired fins, Of' five percent of the fish examined show signs of gas bubble trauma 
in their non-paired fins where more than 25 percent of the surface area of the fin is 
occluded by gas bubbles, whichever is the less, the Director will halt the spill program; 

(vi) Require NMFS to incorporate the following conditions into its program: 

l. NMFS must provide written notice to the Depaitment within 24 hours of 
any violations of the conditions in the variance as it relates to voluntary spill. Such 
notice shall include actions proposed to reduce TDG levels or the reason(s) for no 
action; 

2. TDG data and incidence of GBD signs in smolts and adults will be reported to the 
Department daily. Hourly TDG levels collected from the forebays and downstreain 
locations ofMcNaiy, John Day, The Dalles, and Bonneville Dams will be reported to 
the Department daily. Incidence of GBD signs in smolts collected from McNaiy, John 
Day, and Bonneville Dams and adults collected at Bonneville and Lower Granite Dams 
will be reported the Department daily. Signs of GBD in smolts will be measured by 
using a variable(! OX to 40X) dissecting scope. Unpaired fins, eyes, and lateral line 
will be examined for the presence of bubbles; 

3. that NMFS provide an annual report of the spill program for 1997 as it did last year. 
This rep011 should be forwarded for public and ISAB review by December 1, 1997, 
and should arrive at DEQ by January 15, 1998, accompanied by any waiver request for 
1998. NMFS should return to the Commission no later than June 30, 1997 with a 
detailed outline of the report. In particular, the Commission wishes to see progress 
made toward identifying the benefits of spill on salmonid survival. 

4. that biological research be conducted in conjunction with the 1997 spill season to 
address critical assumptions inherent in the biological monitoring program. This 
research will a.ddress the five objectives detailed in the draft. monitoring document that 
accompanied the waiver request. 
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Attachments 

A. Graphs depicting controlled and Uncontrolled Spill 
B. Summary of Public Comment 
C. Copy ofEQC rnle, OAR 340-41-205, 445, 485, and 525(2)(n) 
D. Draft Conunission Order 
E. Dissolved Gas Monitoring Stations Location Map 

Reference Documents (available upon regncst) 

National Marine Fisheries Service (1997) 1996 Ammal Report to the Oregon Department of 
Envimnmental Quality, January 24, 1997, and addendum dated Febrnary 7, 1997. 

National Research Council (1995) Upstream: Salmon and Society in the Pac(fic Nortlnvest, 
National Academy Press, Washington D.C. (Prepublication copy). 

Approved: 

Section ~. thf~·--·z. , 
' 

Division: Hrpl!aM<L! i(atltJcL-

Report Prepared By: Russell Harding 

Phone: (503) 229-5284 

Date Prepared: February 24, 1997 
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State of Oregon 

Departn1ent of Environ1nental Quality Men1orandum 

To: 

From: 

Date: February 21, 1997 

Environmental Quality Commission 

Lynne Kennedy 'if/( 

Subject: Presiding Officer's Report for National Marine Fisheries Service's Total Dissolved 
Gas Waiver Request 

Hearing Date and Time: 
Hearing Location: 

Title of Proposal: 

February 21, 1997, beginning at 9:00 a.m. 
Room 3A, DEQ Headquarters, 811 SW Sixth 
Avenue, Portland, OR 97204 

Request for a Waiver to the State's Total Dissolved 
Gas Standard on the Columbia River 

The hearing on the above titled proposal was convened at 9:05 a.m .. People were asked to sign 
witness registration forms if they wished to present testimony. People were also advised that the 
hearing was being recorded and of the procedures to be followed. 

Five people were in attendance, including Eric Schlorfffrom the Washington Department of 
Ecology. Of these, two people signed up to testify. 

Summary of Oral Testimony 

People were called to testify at 9:08 a.m. in the order in which they signed up. The following is a 
summary of that testimony. 

I. Merritt Tuttle, representing the Northwest Sportfishing Industry Association 

Mr. Tuttle offered strong support for the National Marine Fisheries Service's waiver 
request. The Association represents hundreds of businesses and thousands of jobs that 
contribute nearly $3 billion to the Oregon and Washington economies. The Association is 
dedicated to healthy fisheries resources. Cha1ter operators, guides, manufacturers and 
"mom and pop" businesses represented by the Association view declining salmon and 
steelhead runs with concern. The Association supports in-river migration of salmon. 
Barging of fish has been a failure. Improvements in in-river survival can be obtained 
through spill at levels to provide for 80 percent fish passage efficiency. Spill doubles the 
survival rate of instream migrants. 
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We have an excellent snowpack this year which will provide good in-river conditions 
during spring and swmner. Spill elevates total dissolved gas, but this is monitored, and 
spill, despite the risks, is still the best method available for passing fish. The Independent 
Science Group's recent report Return to the River, recommends spill as the primary means 
of ensuring passage offish, and that barging be used only on an experimental basis. Gas 
abatement at dams should be the primary focus. 

High flows do not necessarily result in high gas levels. The high gas levels are a fonction 
of dam structure, and the responsibility for abating gas at these projects rests with the 
Army Corps of Engineers. Drawdown at John Day and natural river conditions in the 
Snake River will result in water quality standards being attained. The Corps should be 
held accountable to keep turbines operating during the migration season. We already 
know that there will be turbine outages at Ice Harbor again this year. 

2. Bruce Lovelin, Columbia River Alliance 

Mr. Lovelin confirmed that he would be supplying written comments, but that he wished 
the EQC to deny the requested waiver. He adduced several reasons for this, including 
NMFS 's failure to comply procedurally with the waiver conditions from last year. The 
Commission is, again, being rushed into an important decision. Despite its volume, the 
NMFS annual report falls far short of the Commission's requirements. No salmon smolts 
were placed in netpens because they would die. 

In 1996 dissolved gas levels could have been reduced at times of voluntary spill, when gas 
levels were too high. The darn operators could have done more to minimize problems. 
There is much that could have been done to remain within the 110 percent standard. 

Page 48 of the NMFS repoti documents that 1.6 percent more transported adults were 
recovered than those in an in-river control group. NMFS knows that the ratio of 
transported to in-river fish is 7.5: 1.0 (Harza Rep01t), based on 1994 data. Scientific 
data supports transportation, but it is not possible to transport at spilling projects. The 
CRISP model provides evidence of these effects. 

In 1997 river forecasts are predicted to exceed 1996 flows. A rational approach would be 
not to set aside the water quality standard, but to mitigate the gas levels from high flows. 
This can be achieved through altered reservoir operations, and spill outside the migration 
corridor. 

To the extent the EQC grants this waiver, it should ensure that transp01tation is 
maximized. High gas levels at around 130 percent should trigger some corrective action. 
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Mr. Lovelin recommended biforcating the proceedings. He believed the hatchery spill at 
Bonneville should be denied outright, and also that the ESA spill request should be denied. 
As a result oflast year's spill 0.3 percent offish survived the spill at Bonneville, which 
does not provide any measurable increase in returning adults. The Columbia River 
Alliance is unaware of biological monitoring proposed for the Bonneville spill. The total 
cost of the Bonneville spill was $2 million. DEQ estimates the cost per fish of spill at 
between $500 and $1,500, but the Columbia River Alliance believes it is much higher. We 
are asking the public to pay for non-endangered salmon. Netpens and transportation 
could improve the survival of Spring Creek hatchery smolts. 

Experts on gas bubble disease from the NMFS expert panel which has now been 
disbanded noted bubble collapse in fish due to degassing of the water in the bypass system. 
The biological monitoring is seriously flawed. There was a 12-13 percent drop in survival 
between 1995 and 1996. This was only measured as far as McNary dam. If applied to the 
whole river, it would be much higher. NMFS shows improved survival from 1995 to 
1996, but this was based on a single page spreadsheet model, which was substituted for 
empirical estimates. 

Spill has an adverse impact on returning adults. The EQC has dealt with this for the last 
four years, and it is time to address this issue in the same way as any other applicant 
seeking to pollute waters of the state. The Association rec01m11ends that the EQC: 

1. deny the request, and note that there are no suppor1ing findings and no adequate 
1nonitoring; 

2. reject the Bonneville spill request; 

3. require NMFS to put in place an emergency protocol, such that when dissolved 
gas is causing obvious m01iality, that measures be instituted; and 

4. consider all submissions from the Association on this issue from previous years as 
part of the administrative record. 

There was no further testimony and the hearing was closed at 9:30 a.rn. 
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Summary of Written Testimony 

1. Judge Steve M. Bogati, Baker County Court 

Judge Bogart opposes the variation claiming that there is no evidence that drawdowns aid 
salmon migration. There is evidence, though that total dissolved gas is harmful to 
migrating salmonids. Drawdowns do have an adverse impact on resident fish. 
Drawdowns have a detrimental effect on recreational fishing which in tum negatively 
impacts tourism and local economies. 

2. Marcia L. Anderson, Save Our Wild Salmon 

Save Our Wild Salmon (SOWS) urges a the EQC to grant a waiver higher than that 
requested by NMF S, but suppotts the NMFS' request. Mortality from spill is less (2 
percent) than mo1tality through turbine passage (10-30 percent). The Independent 
Scientific Group convened by the N01thwest Power Planning Council released a rep01t 
last spring recommending spill as "the route of hydroelectric passage with the lowest 
mortality to juvenile emigrants." The benefits from spill outweigh the trauma due to 
elevated gas levels. SOWS prefers a multi-year variance, since the needs of fish do not 
change each year. 

SOWS also urges the EQC to produce a multi-year plan by which modifications will be 
made to the dams to allow for fish passage and also to reduce gas levels. This, too, was 
recommended by the Independent Scientific group. With five turbines out this season and 
no planned repairs, the Corps is showing indifference to the state's water quality 
standards. SOWS also attached an operating plan for the Snake and Columbia Rivers and 
Federal Dams for 1997 salmon and steelhead migration. This plan was compiled by a 
number of environmentally oriented organizations. 

3. Merritt Tuttle, Liz Hamilton, Northwest Sportfishing Association 

This submission reflects the oral testimony given by Merritt Tuttle. See above Summmy 
of Oral Testimony. 

4. Philip G. Millam, Environmental Protection Agency (EPA) 

The Environmental Protection Agency supports the granting of the waiver request. EPA 
believes the relative risks and benefits. from granting the proposed variance are being 
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monitored carefolly by NMFS and cooperating agencies. Although there are few 
certainties, EPA believes the spill program operated by NMFS will benefit salmon 
recovery efforts. 

5. Diane Valentine, Oregon Natural Resources Council 

The Oregon Natural Resources Council (ONRC) supports the requested waiver. The 
Council believes even higher dissolved gas levels are shown to be justified. Gas levels in 
the range of 125-130 percent are suggested. This would enable more spill with 
corresponding benefits to fish. The Council would like to see a multi-year waiver' granted 
to remove the annual "sttuggle" between salmon advocates and aluminum companies, and 
to give greater stability to the spill program. The Council is concerned about uncontrolled 
spills that elevate gas levels to very high levels. Last season turbine outages caused too 
much water to be spilled violating the waiver. The Council encourages the Department 
to be actively involved in river operations, and to enforce water quality standards. 

6. Commissioner Mike Hayward, Wallowa County Court 

The maximum limit in a twelve hour period should be 120 percent. A number of factors 
need to be considered in granting the request including time of exposure, extant 
barometric pressure, compensation water depth, high temperature, etc. A number of 
questions need to be addressed prior to and during the spill: 

a) what percentage of the nm will be used to trigger the spill? 
b) how will the dam by dam determination be made to trigger the spill? 
c) what percentage of the rnn will be released by the spill? 
d) will real time data be used to monitor the spill? 
e) will real time data be used to make decisions during the duration of the spill? 

7. Bruce Lovelin, Columbia River Alliance 

This submission reflects the oral testimony given by Brnce Lovelin. See above Summwy 
of Oral Testimony. 

8. Ted Strong, Columbia River InterTribal Fish Commission 

The Columbia River InterTribal Fish Commission (CRITFC) submitted lengthy comments 
on the proposed variance. The Commission's recommendations are: 
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1. allow a daily average of 120-125 percent TGP as measured in the downstream 
forebay of each dam. Allow up to 125 percent in the appropriate tailrace stations. 

2. allow the variance to extend from March 13, 1997 to September 30, 1997. In 
1996 significant numbers of fish remained in the river beyond the August 31, 1996 
cessation of the voluntary spill program .. 

3. incorporate adaptive management into the spill program. In 1996 DEQ 
reconunended cessation of spill if biological or physical monitoring limits were 
exceeded. By doing this DEQ is condemning salmon to lethal turbine passage or 
screen passage without any scientific risk assessment. It is not, therefore, 
protecting the beneficial use.. A better operational approach is to ratchet spill 
down if physical or biological criteria are exceeded. 

4. monitoring over and above NMFS 1997 physical and biological monitoring should 
be implemented to recognize site specific conditions that impact fish. 

5. swings in flow as a result of power peaking over a 24 hour period must be 
modified to create a more stable flow pattern. High flows through the system 
through the day result in higher levels of spill and elevated dissolved gas levels. 

6. water quality agencies should require private and federal hydropower operators to 
lower TDG levels through increasing spill efficiency by converting to 24 hour spill, 
installation of hydro acoustic and other monitoring systems and expedited 
installation of gas abatement structures. 

7. water quality agencies should require private and federal hydropower operators to 
undertake physical and biological monitoring year long. Dissolved gas levels 
should be monitored before and after the migration season so that appropriate 
mitigation and regulatory remedies can be evaluated. 

8. water quality agencies along with federal agencies should expedite installation of 
gas abatement structures at dams . .Discussions have been continuing, but DEQ has 
been reluctant to be a participant. DEQ should become folly engaged in this 
activity. 

9. water quality agencies should require hydropower operators to utilize power in 
excess of grid demands so that turbines can be operated during high levels of flow 
to reduce elevated TDG levels. 
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Appendix C 

(Bl The Commission may modify the total dissolved gas criteria in 
the Columbia River for the purpose of allowing increased spill 
for salmonid migration. The Commission must find that: 

CC) 

(DI 

(i) Failure to act would result in greater harm to salmonid 
stock survival through in-river migration than would 
occur by increased spill: 

(ii) The modified total dissolved gas criteria associated with 
the increased spill provides a reasonable balance of the 
risk of impairment due to elevated total dissolved gas to 
both resident biolog:ical communities and other 
migrating fish and to migrating adult and juvenile 
salmonids when compared to other options for in-river 
migration of salmon: 

(iii) Adequate data will exist to determine compliance with 
the standards; and 

(iv) Biolofdcal monitoring is occurring to document that the 
·migratory salmoniti'and resident biolofdcal communities 
are being protected. 

The Commission will fdve public notice and notify all known 
interested parties and will make provision for opportunitv to be 
heard and comment on the evidence presented by others, except 
that the Director may modify the total dissolved gas criteria for 
emergencies for a period not exceeding 48 hours: 

The Commission mav, at its discretion, consider alternative 
modes of migration. 

6 
February 16, 1995 



APPENDIXD. 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the matter of the National Marine 
Fisheries Setvice' s request to spill 
water to assist out-migrating Snake 
and Columbia River salmon smolts 

( 
( 
( 
( 

DRAFT ORDER 

WHEREAS the Department of Environmental Quality received a request from the 
National Marine Fisheries Service dated Januaty 23, 1997, to adjust the Total Dissolved 
Gas Standard as necessary to spill over dams on the Columbia River to assist out
migrating Snake and Columbia River salmon smolts, at the following times: 

1. the period from midnight on March 13 to midnight on March 23, 1997; and 

2. the period from midnight on April I 0 to midnight on August 31, I 997. 

WHEREAS the public was notified of the request on February 3, 1997, and given the 
opp01tunity to provide testimony at 9:00 a.m. on Februaty 21, 1997, and the opportunity 
to provide written comments until 5:00 p.m. on February 21, 1997. 

WHEREAS the Environmental Quality Commission met on February 28, 1997 and 
considered the request, justification and public comment. 

THEREFORE the Environmental Quality Commission orders as follows: 

1. Acting under OAR 340-41-205(2)(n)(B), the Commission finds: 

(i) failure to act will result in more salmonid passage via hydroelectric dam 
turbines. Estimated mortalities from fish passing through turbines is 
between I 0 and I 5 percent. Fish passing over spillways as a result of spill 
experience 2 to 3 percent mortality; 

(ii) the balance of risk of impairment to fish due to elevated dissolved gas 
levels needs to be balanced against mortality of turbine passage. Increased 
incidence of gas bubbles were detected in fish due to involuntary spill in 
1996. Dissolved gas levels experienced at Ice Harbor were well above the 
range within which instream bioassays indicate m01talities will occur, and 
increased incidences of gas bubbles were detected in fish. Correspondence 
from Oregon Department of Fish and Wildlife (ODFW) and the Tribes 
from previous years equated the mo1iality from turbines with elevated 
dissolved gas at around I 20 percent, although this is considered a 



conservative estimate. Given the conservative nature of this estimate, the 
balance of the risk of impairment at the levels sought in the petition is 
tipped in favor of granting the variance; 

(iii) NMFS has submitted a detailed physical monitoring plan. Physical 
monitoring will be conducted by the Army Corps of Engineers at 35 sites in 
the mainstern Columbia, lower Snake and lower Clearwater and Kootenai 
Rivers in the forebays and tailraces of all spilling darns. Hourly data will be 
posted electronically, as it was last year. Implementation of the physical 
monitoring plan will ensure that data will exist to determine compliance 
with the standards for the voluntary spill program; 

(iv) NMFS has submitted a detailed biological monitoring plan. Smalt 
monitoring will continue as it did last year with examination of smolts 
being undertaken with 1 OX to 40X dissecting microscopes. Signs of GBD 
will be sought on non-paired fins, eyes and lateral lines. The smolt 
monitoring program contains a number of critical uncertainties. Some of 
these were tested last year in the research program, and this assessment of 
the efficacy of the monitoring program continue in 1997. Research will be 
undertaken in the following areas: 

1. determination whether there are differences in the severity of gas 
bubble signs between migratory fish in the reservoir and fish 
sampled through the smolt monitoring program; 

2. determination of the progression of GBD signs as a result of 
exposure to elevated levels of dissolved gas, and the relationship 
between these signs and health and survival of salmonids from the 
Snake and Columbia Rivers; 

3. description of the migratory distribution offish, paiticularly with 
respect to vertical distribution in the reservoir, and the relationship 
between ve1tical distribution and gas bubble signs; 

4. determination as to whether the protocols and examination 
techniques used in the biological monitoring program optimize the 
detection of gas bubble signs while minimizing stress to fish; 

S. determination of the physical characteristics of dissolved gas 
throughout the hydrosystem under specific spill and flow regimes. 

2. The Envirorunental Quality Commission approves a modification to the Total 
Dissolved Gas standard for spill over the Columbia River dams subject to the 
following conditions: 



(i) implementation of the physical and biological monitoring regime as detailed 
in the monitoring plan accompanying the National Marine Fisheries Service 
request dated January 23, 1997, and: 

(ii) a revised total dissolved gas standard for the Columbia River for 
the period from midnight on March 13, 1997 to midnight on March 23, 
1997, and midnight on April 20, 1997 to midnight on August 31, 1997; 

(iii) a total dissolved gas standard for the Columbia River of a daily (12 highest 
hours) average of 115 percent as measured at established monitors at the 
forebay of the next darn downstream from the spilling darn during these 
times; 

(iv) a futiher modification of the total dissolved gas standard for the Columbia 
River to allow for a daily (12 highest hours) average of 120 percent as 
measured at established tailrace monitors below the spilling darns during 
these times; 

(v) a cap on total dissolved gas for the Columbia River during the spill 
program of 125 percent, based on the highest two hours during the 12 
highest hourly measurements per calendar day during these times; and 

(vi) that if either 15 percent of the fish examined show signs of gas bubble 
disease in their non-paired fins, or five percent of the fish examined show 
signs of gas bubble trauma in their non-paired fins where more than 25 
percent of the surface area of the fin is occluded by gas bubbles, whichever 
is the less, the Director will halt the spill program; 

(vii) NMFS will incorporate the following conditions into its program: 

1. NMFS must provide written notice to the Department within 24 hours 
of any violations of the conditions in the variance as it relates to 
voluntmy spill. Such notice shall include actions proposed to reduce 
TDG levels or the reason(s) for no action; 

2. TDG data and incidence of GBD signs in smolts and adults will be 
reported to the Department daily. Hourly TDG levels collected from 
the forebays and downstream locations of McNary, John Day, The 
Dalles, and Bonneville Dams will be reported to the Department daily. 
Incidence of GBD signs in smolts collected from McNary, John Day, 
and Bonneville Dams and adults collected at Bonneville and Lower 
Granite Dams will be reported the Depat1ment daily. Signs of GBD 
in smolts will be measured by using a variable (1 OX to 40X) 
dissecting scope. Unpaired fins, eyes, and lateral line will be exmnined 
for the presence of bubbles; 



Dated: 

3. that NMFS provide an annual report of the spill program for 1997 as it 
did last year. This report should be forwarded for public and ISAB 
review by December 1, 1997, and should arrive at DEQ by January 15, 
1998, accompanied by any waiver request for 1998. NMFS should 
return to the Conunission no later than June 30, 1997 with a detailed 
outline of the report. In particular, the Conunission wishes to see 
progress made toward identifying the benefits of spill on salmonid 
survival. 

4. that biological research be conducted in conjunction with the 1997 spill 
season to address critical assumptions inherent in the biological 
monitoring program. This research will address the five objectives 
detailed in the draft monitoring document that accompanied the waiver 
request. 

ON BEHALF OF THE COMMISSION -------

Director 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: February 7, 1997 

To: Environmental Quality Co 

From: Langdon Marsh, Director 

Subject: Agenda Item J, Implemen ti n of Environmental Equity Advisory Committee 
Recommendations, EQC Meeting: February 28, 1997 

Statement of Purpose 

Environmental Equity or Justice is the fair treatment and meaningful involvement of people of all 
colors, national origins, cultures, income levels, age, gender and educational level, in the 
development, implementation and enforcement of environmental laws, regulations and policies. 
-Environmental equity began as a grassroots movement in the early 1980s, in an attempt to 
increase awareness of the disproportionate impacts of environmental hazards on minority and low 
income communities. 

In 1994, then Governor Roberts' Policy Advisor on Natural Resources and the Environment 
asked the Department to take the lead on a project to identify and address issues of 
disproportionate environmental impacts on low income and minority populations in Oregon. This 
staffreport focuses on the Department's work on implementing the recommendations from that 
project. 

Background 

In the late 1970s and early 1980s, grassroots activists were the first to raise awareness of what is 
now termed "environmental equity" or 'justice". In 1983, an investigation was conducted by the 
U.S. General Accounting Office regarding the socioeconomic and racial composition of 
communities surrounding several hazardous waste landfills in the South. Based on this study, in 
1987, the United Church of Christ Commission for Racial Justice conducted a national survey and 
released Toxic Wastes and Race in the United States. The report found race to be linked to the 
location of toxic waste sites, more so than income. 

On February 11, 1994, President Clinton signed an executive order regarding environmental 
justice. The order requires that all federal agencies incorporate environmental justice into their 
missions and develop environmental justice strategies. The strategies must consider whether laws 
and regulations adversely affect the poor or people of color. Insurance of greater public 
participation and improvement of research regarding patterns of resource use must also be 
included. Every state is currently working on addressing these issues also. 

In 1993, then Governor Roberts directed the Department to determine how the state laws, rules 
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and policies may contribute to disproportionate environmental impacts on low income and 
minority populations. The Department, in conjunction with the Oregon Health Division, 
appointed a 12 member advisory committee to assist in determining environmental equity issues 
and to make recommendations on how the state could address these issues. 

Through interviews conducted by staff, more than twenty potential environmental equity issues 
were identified. The advisory co=ittee grouped these issues into six topic areas: 

• Public participation and co=unication procedures 
• Exposure to water pollution 

Farmworker exposure to pesticides 
• Exposure to household pollutants 
• Siting of facilities 
• Cleanup of contaminated sites 

From January to July 1994, the committee held monthly public meetings to discuss the six topic 
areas of concern. Each of these meetings included an opportunity for public co=ent on any of 
the issues. After consideration of the public co=ent on each area of concern and hearing 
testimony from agency staff, the advisory committee issued reco=endations for addressing the 
issues. Furthermore, the committee reco=ended the appointment of an Environmental Equity 
Advisory Board for overseeing the implementation of the committee's reco=endations. 

An Executive Order was signed by former Governor Roberts, shortly before leaving office, 
directing the implementation of the reco=endations including the appointment of the 
Environmental Equity Advisory Board. Due to changes in the Governor's office, the executive 
order was not acted on in 1995 as expected. Governor Kitzhaber, in February 1996, revised the 
approach for implementation of the reco=endations, by directing the agencies to incorporate the 
recommendations into their own agency administrative procedures. Implementation was 
anticipated prior to March 1997. 

Issues and Implementation Process 
The Environmental Equity Citizen Advisory Committee Report, dated October 1994, recognized 
six topic areas, five of which have application to the Department. Outlined below within each 
topic area are recommendations for addressing issues and the Department's implementation of the 
reco=endations, including examples of success. 

1. Agency Communication and Participation Procedures - Minority and low income 
populations often feel excluded from the process, both by lack of communication on the part 
of the agency and lack of inclusion in the actual decision making process. 

-Ensure development and targeting of all agency outreach and education efforts to reach 
low income and minority interests. 
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•As the "DEQ Guidelines for Public Notice and Public Involvement" states: "It is vital that DEQ 
constantly communicate with the pubic about pollution problems, causes and solutions. The 
public must have an understanding of the problem before any regulatory programs can be 
implemented." To ensure that affected persons are informed of proposed agency decisions, the 
Department currently includes minority media in press releases. 
•The 1995 Legislature enacted the dry cleaner program Dry cleaners pay fees that fund cleanups 
of contaminated dry cleaner sites. The industry comprises approximately 350 dry cleaners, about 
half of which are Korean owned or operated. English is often the second language. Educational 
outreach has been the focus of the program with the development of fact sheets on waste 
management and minimization. These sheets have been translated into Korean and distributed 
using a mailing list provided by the Oregon Korean Dry Cleaning Association. Required arrnual 
reports, applications for cleanup funds and fact sheets explaining the application process, have 
also been translated. Staff business cards are available in both English and Korean. Staff 
members have also attended the business association meetings and, through translators, answered 
questions. 
•The Vehicle Inspection Program is currently working on translating their public service 
announcements into Spanish for airing on local Spanish stations and programs. 

-Ensure representation of minority and low income interests on advisory committees. 
•The Department is committed to ensuring citizen involvement in all decision making. Generally 
this involves the appointment of an advisory committee. The Department's guidance on the 
formation of advisory committees stresses the importance of identifying all potentially impacted 
parties and including them in the process. 
•To ensure that minority and low-income interests are represented on the Department's advisory 
committees, a list of those involved in the Environmental Equity Advisory Committee along with 
those persons who expressed interest in that process, has been forwarded to the Division 
Administrators for use in forming any advisory committees in the future. Individuals from the 
Environmental Equity Advisory Committee have served on several other Department advisory 
committees. 
•The Department is currently working on the formation of an advisory committee to address low 
income issues related to the increased vehicle inspection fees. 

-Ensure that permit writers identify and address low income and minority issues in the 
permitting process. 
•In 1988, the Commission adopted a policy on public participation in the permitting process to 
insure adequate public involvement. Notice of the proposed permit action is mailed to those who 
have requested notice of permits. Efforts are also made to identify potentially affected or 
interested parties. When permitting staff is attempting to determine who potentially affected 
parties are, they should consider whether population density, cumulative exposure or varying use 
of resources causes a potential for a disproportionate risk to certain communities and whether that 
community is sufficiently involved in the decision-making process. Once the affected parties are 
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identified, an effort should be made to involve and inform that community beyond traditional 
forms of outreach. The Department's policy will be revised to ensure that staff look for possible 
effects on minority and low income communities as necessary. 
•Air Quality permitting staff have made special arrangements to inform local neighborhood groups 
in the Portland area. Staff have attended meetings to inform the groups of what permit actions 
will be occurring in the near future that affect their neighborhood. Notice is also sent to these 
groups whenever an action will affect the neighborhood. 
•The Department, during the Umatilla Army Depot decision, worked to include both Native 
American and Hispanic interests in the process. The citizen's advisory committee which was 
appointed by then Governor Roberts, included a member of the Confederated Tribes of the 
Umatilla Indian Reservation and a Hispanic representative. The Department translated fact sheets 
into Spanish and did outreach through the local Catholic churches. 
•The Department also attempted to address tribal concerns in the risk assessment. Staff held a 
risk assessment open house at the reservation and met with tribal staff to see if there was an 
analysis process that could be used that would address their unique lifestyle. 

-Schedule agency meetings in facilities that meet ADA requirements. 
•The Department currently requires that all public meetings follow the AD A public meeting 
requirements. Staff must conduct all public meetings in an accessible location unless they have 
been unable to locate a suitable location. All public notices include a footnote stating that 
accommodations for physical disabilities are available including alternative formats such as Braille. 

2. Exposure to Water Pollution - Water pollution exposure may be greater for low income 
and minority groups due to dietary, cultural and recreational practices. 

-Ensure that water quality policy is consistent statewide. 
•The perception that water is "cleaner" in the western part of the state is probably based on 
several historical influences including the prior 3 03 d listings and the sources of pollution. The 
eastern part of the state is predominated by non-point sources while the western part of the state 
has a higher number of point sources. Under the Clean Water Act, point sources have been 
heavily regulated in the past, while non-point sources have not. Both of these influences have 
changed dramatically in recent times. The 303d listing which includes 870 listings (as opposed to 
50 in prior listings) includes streams across the state. With the development of non-point source 
TMDL's and the Governor's Healthy Streams Partnership, the appearance of unequal treatment 
across the state will decline. 

-Coordinate water quality data collection with other agencies. 
•Currently the Department does coordinate data collection with numerous federal, state and local 
agencies. These include BoR, USGS, ODF&W, OHD and ODoA, amongst others. Under the 
Governor's proposed Healthy Streams Partnership, the cross agency effort with other state 
agencies will greatly increase. The Department will soon be placing the lab sampling procedures 
and analytical protocols on the Department's Internet pages to provide more accessibility. 
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-Ensure that risk assessment includes adequate data on levels of fish consumption by 
various ethnic groups. Ensure that communication and outreach efforts are directed to these 
groups as well. 
•The advisory committee expressed concerns that groups who eat more fish than the general 
population have a higher risk of exposure to water pollution. This issue was of particular concern 
for those ethnic groups who use the Columbia Slough and Native Americans who live in the 
Columbia River basin. Development of risk assessment related to fish consumption and issuance 
of advisories is the responsibility of the Oregon Health Division. In developing advisories, the 
Health Division does address various populations based on quantity offish consumed. Most of 
the data is based on edible portions of the fish and usually does not include other body parts that 
might be consumed, due to high analytical costs. 
•Northwest Region has started the TMDL process for the Columbia Slough. The Slough is a long 
neglected waterbody that has serious water quality problems. Of particular concern, is the 
consumption of fish contaminated with PCB' s, DDE, and other organic pollutants by ethnic 
groups. The Department is working cooperatively with various governmental agencies to 
undertake fish consumption surveys to determine the amount of fishing, consumption and cooking 
methods employed by various groups. Outreach efforts have been aimed at neighborhood groups 
within the slough's boundaries. As a result of these efforts, local citizens have developed a 
watershed council that includes local neighborhood groups, citizens, industries and local 
governments. This watershed council has been instrumental in providing a forum for presenting 
information and guiding clean-up efforts. 

-Identify ways to lessen potential water pollution from residential wells in rural areas, 
e1>pecially for low income and minority communities. 
•Department staff, along with staff from OHD, are working on obtaining an EPA grant under the 
Safe Drinking Water Act. The grant will be used to fund several technical positions including a 
Community Outreach Coordinator. Only public water systems (those which are connected to four 
or more households) are required to be tested for contamination. The outreach position will focus 
on outreach to individuals and other small systems that are not considered a public water system. 

3. Exposure to Household Pollutants - Minority and low income groups may be more 
vulnerable than other populations to lead, radon and asbestos in the home. This would be 
due to where they live and the level of awareness of such hazards. 

-Ensure that educational and outreach efforts regarding household hazardous waste and 
pollutants are directed to minorities and low incomes interests. 
•The Department is responsible for the education and outreach regarding asbestos only. Oregon 
Health Division is responsible for education regarding household lead and radon. 
•The Department developed "A Homeowners Guide: Asbestos in the Home," a 16 page booklet 
with information and program contacts. This booklet has been published in both English and 
Spanish. Distribution was accomplished through: real estate offices throughout the state; 242 
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hardware stores throughout the state including True Value, Coast to Coast, Home Base and 
Builders Square; 27 4 libraries throughout the state; 440 lending institutions throughout the state. 
1200 guides were distributed at the Portland Home Show and the African American Chamber of 
Commerce distributed 200 booklets. 
•A two page fact sheet was also published in English, Spanish, Vietnamese and Russian. 
Distribution was accomplished of the English and Spanish sheets through the Oregon Health 
Division's Office of Multicultural Health, county health departments and minority health centers. 
Russian and Vietnamese sheets were distributed through the International Refugee Center, 
Lutheran Family Services, Asian Family Center, Sponsors Organized to Assist Refugees (SOAR), 
Mittleman Jewish Community Center Russian Family Program, Vietnamese churches, restaurants 
and businesses. In the Klamath Falls area, Spanish, Russian and Vietnamese guides were 
distributed by SOCO Development Corporation. 
•News releases announcing the availability of the guide and fact sheet was sent to all Oregon 
newspapers and radio and television stations, including a public service announcement in Spanish 
which was sent to 18 Spanish radio stations and programs throughout the state. Program staff 
spoke on a call-in program during the Spanish language program on a Portland area radio station. 

4. Land Use Siting of Facilities - Concern has been expressed regarding the siting of 
industrial waste and large permitted facilities in or near areas that are predominately minority 
or low income population groups. Of particular interest is how local zoning practices may 
contribute to undue impacts on these groups. 
•The Department currently has rules on permitting hazardous waste and PCB storage, treatment 
and disposal facilities. These rules contain procedures for working with local governments on 
planning issues, coordination and communication. The Department has addressed the 
communication issues under Public Participation and Communication as outlined above. The 
Department of Land Conservation and Development is more appropriate to deal with the planning 
and zoning issues, and will assume lead responsibility for this issue. 

5. Cleanup of Contaminated Sites - Concern was focused on the adequacy and 
availability of information on suspected and confirmed contaminated sites. 
•Under the statewide identification program, notice of cleanup action must be published in a local 
paper along with the Secretary of State Bulletin. Notice must also include an effort to notify 
interested community organizations and persons. This could include adjacent property owners 
and neighborhood associations. Any updates to the inventory of facilities that require cleanup 
action must be published quarterly in the Secretary of State's Bulletin and local newspapers. 
•The Department was a partner on the MLK Jr. Boulevard Community Action Committee, which 
was a part of the Governor's Community Solutions Team effort. The Department held several 
workshops designed to provide the community with information on asbestos, underground tanks, 
waste reduction, and contaminated sites, including what is needed to start an environmental 
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contracting business. Furthermore, the Department did direct outreach to property owners on the 
Boulevard to help accelerate the cleanup process so the redevelopment of the properties could 
occur. This outreach included performing an environmental contamination survey of the 
Boulevard along with a brochure that included what agency resources are available. 

Intended Future Actions 
This report is merely the beginning of what should be an ongoing effort to prevent environmental 
equity issues in the future. Insensitivity to diverse cultural backgrounds plays a major role in 
environmental equity issues and the Department needs to work on mitigating the potential for 
disproportionate effects on all ethnic groups in the future. To this end, the Environmental Equity 
Advisory Committee recommended that agencies adopt policies that incorporate environmental 
justice concerns into the way that the agency does business on a day to day basis. 

The Department is committed to ensuring environmental equity in its decisions. The Department 
has prepared some guiding principles (Attachment A) which will be distributed to staff. By 
implementing these principles, the Department hopes to encourage a working environment that is 
aware of and encourages diverse cultures and viewpoints. The Department wishes for the 
Commission to endorse these principles as the Department's way of ensuring that any injustice in 
the future be prevented. 

Attachments 
1. Institutionalizing Environmental Equity Principles Statement 
2. Memorandum from Paula Burgess, dated February 15, 1996 
3. Oregon Environmental Equity Citizen Advisory Committee Report, dated October 1994 

Report Prepared By: Susan Greco 
Phone: (503) 229-5213 



INSTITUTIONALIZING ENVIRONMENTAL EQUITY 

Environmental Equity or Justice entails the fair treatment and meaningful involvement of all people 
regardless of race, age, gender, national origin, education or income level, in the development, 
implementation and enforcement of environmental laws, regulations and policies. Since the early 
1980' s, there has been increasing awareness of disproportionate effect of environmental hazards on 
minority and low-income communities. Across the nation, projects are underway to investigate and 
address this problem. In Oregon, an advisory committee developed recommendations on how to 
eliminate disproportionate environmental impacts on low income and minority populations. One 
recommendation was that agencies adopt policies that incorporate environmental equity into their 
institutional framework. The following principles will make environmental equity inherent in the way 
the Department does business. 

MAINTAIN DIVERSITY IN THE DEPARTMENT 
The Department's staff should be comprised of a broad mix of individuals. A workplace that respects 
different perspectives will ensure identification of potential problems and will encourage problem 
solving beyond traditional approaches. By encouraging respect for diversity, the Department will be 
able to .... 

ENSURE DETERMINATION OF AFFECTED PUBLIC 
Significant environmental effects may be diluted by examination of a large population or area. Staff 
should be encouraged to vary their analysis of affected population by a variety of factors including 
population concentration, cumulative exposure to hazards and different patterns of use of resources. 
Staff should also be encouraged to include human health, economic, and social effects whenever 
possible. By determining who the potentially affected parties are, the Department will be able to ..... 

DISSEMINATE INFORMATION TO AFFECTED PUBLIC 
This goal can be accomplished through careful identification of target audiences and aggressive 
community outreach beyond tradition forms. This includes improving accessibility of public meetings 
and documents. By providing affected parties with adequate information, the Department will... 

PROVIDE OPPORTUNITIES FOR P ARTICIP A TI ON 
For each agency action, adequate opportunity for community input should be facilitated to ensure that 
potentially affected parties are not overlooked and excluded from the process. Local community 
members or interest groups should be contacted to help develop agency policy. By facilitating 
community participation, the Department will ... 

FOSTER COMMUNITY PARTNERSHIPS 
Local community members or interest groups can provide a unique perspective on problems that the 
Department may be unaware exist. Partnerships can serve to educate all affected parties. By fostering 
collaboration between community members, other agencies, local jurisdictions, and the federal 
government, the Department will be able to .... 

PURSUE INNOVATIVE RESPONSES TO PROBLEMS 
Creativity and innovation are the Department's goals. Providing technical assistance to the public to 
enhance understanding of requirements and encourage discussion of a full range of potential creative 
solutions to the problem, will encourage environmental protection in the most equitable manner. 
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This memo is to provide agency guidance on Executive Order E0-94-25 which directs certain 
state agencies to implement reco=endations developed by the Environmental Equity 
Advisory Committee. This Committee oversaw the identification of existing and perceived 
inequities in the State's administration of its environmental laws. The Advisory Committee· 
did an outstanding job on this project. The Committee's work elevated public awareness of 
the importance of the issue, solicited public opinion and co=ent, and developed sound 
solutions to the issues that were raised. The Executive Order was signed by former Governor 
Roberts, shortly before leaving office, on January 6, 1995. 

Governor K.itzhaber holds a strong commitment to ensure that state environmental law in 
Oregon is administered such that all citizen interests, in particular those of the low income and 
minorities, are treated in an equitable manner. The Order stipulates that implementation of the 
Committee's reco=endations be accomplished by March of 1996, and with the assistance of 
an appointed state advisory l::oard. :pue .to per~onru.-J changes in the Governor's Office, 
intensive legislative responsibilities, and agency:budgetiry issues, the Order was not acted on 
in 1995 as planned. Consequently, Governor K.itzhaber has established a revised approach for 
implementation that requires individual agencies to be accountable for incorporating the 
Advisory Committee reco=endations into their own agency administrative processes. 
Agency directors will be expected to report back to the Governor under a revised schedule. 
At this time, it is anticipated that implementation will be achieved by March, 1997 



As a first step, I ask that each agency director review the Environmental Equity Report 
recommendations and report back to my office by March 15 the following: 

• Identification of recommendations that relate to your agency, and discussion of proposed 
action. 

• Any actions that the agency has already taken to implement the Committee's 
recommendations. 

• An outline and schedule of the process that the agency plans to follow to accomplish the 
task, including citizen and interested party involvement. 

• An estimation of needed agency resources for the implementation work. 

I encourage you to discuss possible implementation strategies with your Boards and 
Commissions and with a number of constituents. Once your report has been reviewed and 
approved by the Governor, your agency will be expected to begin the implementation process. 

Enclosed for your review is a copy of the study report. Also enclosed is a response from my 
office to several citizen inquiries that we have received on the matter. Thank you in advance 
for your willingness to address this important issue. 



JOHN A. KITZHABER 
GOVERNOR 

February 15, 1996 

Melanie Allardale 
Breitenbush Hot Springs 
P 0 Box 578 
Detroit OR 97342 

Dear Ms. Allardale: 

Thank you for your letter of inquiry regarding the State's Environmental Equity effort and of 
the status of Executive Order 94-25. Governor Kitzhaber very much shares your support and 
interest in implementing the recommendations that evolved from the Advisory Committee's 
work in identifying equity-related issues in Oregon. 

Executive Oregon 94-25 was issued on the last day of Governor Robert's term in office. Due 
to the transition issues of a new administration and to competing demands of the Legislative 
Session, it was not possible to carry out the Order in a timely manner. In re-examining the 
Executive Order and the Committee's recommendations, the Governor has decided to prpvide 
implementation directives directly to each affected agency. This approach will allow the 
agencies to proceed directly with the implementation of recommendations specific to each 
agency. We expect the effort to be completed by all agencies within a one-year period. 

Your name will be provided to each of the agencies involved in implementing the Advisory 
Committee's recommendations. As these processes begin, you will be notified and will have 
an opportunity to participate in whatever agency activities are of interest to you. 

Sincerely, 

.~t?r-
Paula Burgess 
Governor's Assistant for Natural Resources 

PB/sm 

c: Langdon Marsh, DEQ 
Michael Skeels, Oregon Health Division 
Dick Benner, DLCD 
Martha Pagel, WRD 
Bruce Andrews, DOA 
Rudy Rosen, ODFW 

STATE CAPITOL, SALEM 97310-0370 (503) 378-3111 FAX (503) 378-4863 TDD (503) 378-4859 
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Jessica Hamilton 
Columbia Basin Institute 
P.O. Box 3795 
Portland, Oregon 97208 

Kathleen Feehan 
Confederated Tribes of the 
Grande Ronde Community 
P.O. Box 70 
Willamina, Oregon 97396 

Stephanie Jost Fiereck 
2720 SW Pickford #41 
Corvallis, Oregon 97333 

Melanie Allardale 
Brcitenbush Hot Springs 
P.O.BoxS78 
Detroit. Oregon 97342 

Norma Grier 
Denise Anderson 
Northwest Coalition for 
Alternatives to Pesticides 
P.O. Box 1393 
Eugene, Oregon 97440 

Evan Manvel 
Corvallis Environmental Center 
P.O. Box 2189 
Corvallis, Oregon 97339 

Kyle Petersen 
775 NW 23rd #SC 
Corvallis, Oregon 97330 

Susan Koshy 
Jobs With Justice 
c/o CWA 7901 
2950 SE Stsrk 
Portland, Oregon 97214 

Kevin Clarke 
Umpqua Valley Audubon Society 
P.O. Box 381 
Roseburg, Oregon 97470 

D.E.Q.- OD/PA ~~~ SUZY MILLER 141006/006 
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Citizen Advisory Committee 
Members 

The Chair of the Committee was Victor Merced, Deputy Administrator for Oregon's Adult and 
Family Services Division and former Director of the Oregon Council for Hispanic Advancement. 
While a National Kellogg Fellow, he conducted research on Third World environmental issues. 

Richard Brown, co-chair of the Black United Front and a professional photographer long active 
in environmental issues. 

Joe Coburn, a retired educator with the Northwest Regional Education Laboratory and former 
chair of the Klamath tribe restoration committee. 

Richard Craig, Senior Water Resource Technician/Environmental Coordinator for the 
Confederated Tribes of Warm Springs. 

Donalda Dodson, Public Health Manager for the Marion County Health Department and chair 
of the Salem YWCA's Racial Justice Committee. 

Sheila Holden, a district manager for Pacific Power and Light and chair of the Portland 
Northeast Coalition of Neighborhoods. 

Carolyn Landis, Executive Director of Yamhill County's Community Action Agency. 

Judy Low, a cultural resource consultant and cultural dynamics instructor at the Public Safety 
Academy. 

Linda Lutz, a vice-president of US Bancorp Mortgage Company in Portland and board member 
of the Oregon Environmental Council, Portland. 

Ellen Mendoza, Regional Director of Clackamas County for Oregon Legal Services and member 
of the Oregon Natural Resources Council and the Audobon Society. 

Kim Moreland, a land use planner who worked primarily on the Albina Community Plan to 
revitalize inner north and northeast Portland. 

Frances Portillo-Denhart, an educational consultant and cultural diversity trainer, Portland. 
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State Agency Project Participants 

Project Staff 

Lydia Taylor, Division Administrator, Management Services, Department of Environmental 
Quality (DEQ) 
Roberta Young, Project Manager, DEQ 
Maria Menor, Project Assistant/Technical Writer, DEQ 
Cathy Neumann, Coordinator for Oregon Health Division (OHD) 
Doug Terra, Geographic Information Systems Advisor, DEQ 

State Agency Task Group Members 

Tom Bispham, DEQ 
Mike Downs, DEQ 
Ron Hall, OHD 
Brooks Koenig, DEQ 
John Kowalczyk, DEQ 
Monty Morshed, DEQ 
Doug Parrow, Water Resources Department (WRD) 
Greg Robart, Department of Fish and Wildlife (ODFW) 
Jim Sitzman, Department of Land Conservation and Development (DLCD) 
Carolyn Young, DEQ 
Lorna Youngs, Department of Agriculture (ODA) 

The following agency staff also responded to issues and provided background information to the 
Citizen Advisory Committee: 

Margot Barnett, OHD 
Bob Baumgartner, DEQ 
Jeff Christensen, DEQ 
Bob Danko, DEQ 
Ken Kauffman, OHD 
Chris Kirby, ODA 
Neil Mullane, DEQ 
Greg Nelson, WRD 
Cathy Neumann, OHD 
Marilyn Schuster, Occupational Safety and Health Administration 
George Toombs, OHD 
Dave Wall, DEQ 
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Executive Summary 

Purpose 
The Department of Environmental Quality and the Oregon Health Division were the lead 
agencies for the state's examination of how minority and low income groups may be 
disproportionately affected adversely by environmental hazards. The purpose of the 
Environmental Equity Citizen Advisory Committee was to assist in efforts to identify 
environmental equity issues, examine the environmental concerns of minority and low income 
populations, and propose an interagency approach to assure equity in all state environmental 
regulatory decisions. The ultimate goal of the Oregon Environmental Equity Project was for the 
State to recognize and take appropriate action to ensure that environmental risks are assessed and 
regulated in a fully equitable manner. 

Background 
People everywhere are becoming increasingly aware of the effects of environmental regulation 
on their families, neighborhoods, and communities. In the early 1980s, public concerns 
developed as to where hazardous waste facilities were being located. Gove=ent and private 
studies indicate that the burden of environmental hazards is not evenly distributed among all 
segments of the population and often falls disproportionately on minority and low income 
groups. The Governor's Office directed the Department of Environmental Quality to take the 
lead in examining how the State's environmental programs may contribute to discriminatory 
environmental problems. The Health Division provided assistance. as well as other state natural 
resource agencies in their respective issue areas. 

Oregon's Issues 
Through interviews project staff conducted with interest groups and agency staff, more than 
twenty potential environmental equity issues were identified and that the Committee grouped into 
the following six topic issues: 

• Natural resource agencies' public participation and communication procedures 
• Exposure to water pollution 
• Farmworker exposure to pesticides 
• Exposure to household pollutants such as lead, radon, asbestos 
• Land use siting of facilities 
• Cleanup of contaminated sites 

From January to July 1994, the Committee held monthly public meetings to discuss the impacts 
of environmental hazards on the state's minority and low income groups. The Committee 
addressed one of the six issue areas at each meeting, which included an opportunity for public 
comment on the environmental equity issues. 
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Directives to Agencies 
The Committee agreed that the information provided to it supported a need for immediate action 
to ensure equity in the State's environmental programs. The Committee's directives to natural 
resource agencies are intended to assure that environmental equity ethics are incorporated into 
the agencies' decision making processes. The Committee also offered recommendations for 
agencies to implement in order to gain this assurance. 

1. AGENCY PUBLIC COMMUNICATION AND PARTICIPATION PROCEDURES 
Issue Statement: Minority and low income communities generally lack adequate access to 
governmental processes and decision-making. 
Directive: Agencies are to ensure that minority and low income communities are included in 
and are aware of public communication and involvement procedures. 

2. HUMAN EXPOSURE TO WATER POLLUTION· 
Issue Statement: Minority and low income groups may be unduly exposed to water pollution 
due to their dietary, cultural and recreational practices. 
Directive: Agencies are to evaluate their policies and actions related to water pollution to assure 
that they include environmental equity considerations. 

3. FARMWORKER EXPOSURE TO PESTICIDES 
Issue Statement: Concern expressed over whether agricultural workers and their families (who 
are largely minority and low income) are provided adequate protection from pesticide exposure. 
Directive: Agencies are to incorporate environmental equity ethics into policies and actions 
related to the regulation of pesticides to assure that farmworkers are adequately protected both 
on the job and in their living spaces. 

4. EXPOSURE TO HOUSEHOLD POLLUTION 
Issue Statement: Minority and low income groups are more vulnerable to exposure to 
household pollutants such as lead, radon and asbestos because of where they live and also 
because they may be less aware of environmental hazards compared to other segments of the 
population. 
Directive: Agencies are to evaluate their policies and actions related to household pollutants to 
assure that they protect all groups in the state's population. 

5. LAND USE SITING OF FACILITIBS 
Issue Statement: Concern expressed about the siting of industrial waste and other permitted 
facilities in or near areas that are largely minority and/or low income. 
Directive: State and local agencies are to incorporate environmental equity ethics into their 
procedures for the siting and review of permitted facilities. 

6. CLEANUP OF CONTAMINATED SITES 
Issue Statement: Concern expressed regarding the state process for the cleanup of contaminated 
sites. 
Directive: State agencies are to ensure that environmental equity ethics are integral to the 
cleanup of contaminated sites. 
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Chapter 1. Introduction 

Project Directive 

In response to growing concerns about the disproportionate environmental impacts on the state's 
low income and minority populations, Anne Squier, Policy Advisor to the Governor on Natural 
Resources and the Environment asked that the Department of Environmental Quality take the 
lead on an environmental equity project with assistance from the state Health Division and other 
state natural resource agencies. 

What is Environmental Equity? 

The issue of fairness and equity in the development and implementation of environmental 
regulations has resulted in the use of several definitional terms. Environmental equity refers to 
equal protection from environmental hazards for all people, regardless of race, culture, income, 
or educational level. Equity signifies fairness in the development, administration, and 
enforcement of environmental laws so that benefits are enjoyed and risks borne equally by all 
citizens. 

"Environmental justice" is another term used to reflect the linkage to civil rights principles. A 
third term, "environmental racism," refers specifically to the historical pattern of discrimination 
against people of color and encompasses any environmental policy that disadvantages people 
based on their race, color or ethnicity. 

The Emergence of Environmental Equity as a National Priority 
Nationally, a grass roots environmental movement initially was responsible for increasing 
awareness about the impacts of environmental hazards on minority and low income groups. In 
1982, officials decided to locate a PCB (polychlorinated biphenal) landfill in the predominantly 
poor and black Warren County, North Carolina. Protests led to an investigation a year later by 
the U.S. General Accounting Office (GAO) of the socioeconomic and racial composition of 
communities surrounding four major hazardous waste landfills in the South. The GAO study 
concluded that blacks were disproportionately represented in three of the four sites studied 1• 

The Warren County demonstration and the GAO report led the United Church of Christ 
Commission on Racial Justice to sponsor a nationwide study in 1987. In the examination of 
racial and socioeconomic characteristics of residents of communities around commercial 
hazardous waste facilities, the Commission's study determined race to be a stronger factor than 
income in predicting the location of hazardous waste siting. In 1990, environmental justice 
activists, academicians, civil rights leaders, and public health officials attending the Conference 
on Race and the Incidence of Environmental Hazards held at the University of Michigan formed 

U.S. General Accounting Office (GAO). (1983). Siting of Hazardous Waste Landfills and Their Correlation with Racial and Economic Stanis of 
Surrounding Communities. 
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the "Michigan Coalition," which prompted EPA to establish its Environmental Equity 
Workgroup. In 1992, EPA created its Office of Environmental Equity and issued a final report 
entitled "Environmental Equity: Reducing Risks For All Communitii:"s" 2

• 

Also in 1992, then Senator Albert Gore introduced in the U.S. Senate the Environmental Justice 
Act of 1992. Because the 102d Congress did not act on the bill, it was reintroduced in the 
103rd Congress in the House of Representatives by Representative John Lewis (D-GA) and in 
the Senate by Senator Max Baucus (D-MT). The Act would provide the federal government 
with data on the top 100 "environmental high impact areas" that warrant strict regulatory 
oversight, technical assistance and health assessments3 • 

On February 11, 1994, President Clinton signed an executive order that would establish 
environmental justice as a national priority. Entitled "Federal Actions to Address Environmental 
Justice in Minority Populations and Low-Income Populations," the order focuses federal attention 
on the environmental and human health conditions in minority and low-income populations with 
the goal of achieving environmental equity. The order directs all federal agencies to determine 
whether their regulations adversely affect the poor or people of color. The order also directs 
the agencies to ensure that states and other organizations receiving federal funding for 
environmental projects do not violate federal civil rights law. Finally, federal officials must 

.determine the extent to which environmental racism is a national problem4
• 

Several states have recently begun to address environmental equity concerns. Arkansas and 
Louisiana were the first to enact environmental justice laws. Virginia has passed a legislative 
resolution on environmental justice. California, Georgia, New York, North Carolina and South 
Carolina have pending legislation to address environmental inequities. Adopted and proposed 
laws include providing compensation to host communities, enhancing public notice and 
participation, improving risk assessment methodologies, creating state equity policy, and 
increasing public communication and information5• In 1993, Texas created an Environmental 
Equity and Justice Taskforce which was directed to investigate and identify factors contributing 
to inequitable environmental impacts and to recommend remedial and preventive actions to the 
Texas Natural Resource Conservation Commission6• 

2 
U.S. ENVIRONMENTAL PROTECTION AGENCY (U.S. EPA). 1992. EnviroMlcntal Equity: Reducing Risk for all Communitie:!I. EPA/230-R-92-

008. Washington, D.C. 

3 
ANDERSON, Y ., COULBERSON, S.L., and PHELPS, I. (1993). "'Environmental Justice:' The Central Role of Research in Establishing a Credible 

Scientific Foundation for Informed Decision Making." Toxicology and Industrial Health 9(5): pp. 685-728. 

4 
CLINTON, W. (1994). Executive Order 12898 of February 11, 1994. "Federal Actions To Address Environmental Justice in Minority Populations 

and Low-Income Populations." 

s 
HACKER, B. (1994). "State EnvironmentaJ Justice Legislation," Policy Alternatives on Environment, 11(1): pp, 16-18. 

6 
The Task Force's report is entitled •Texas Environmental Equity and Justice Task Force Report.• The Task Force w~ established and appointed in 

1993 by Chairman Kirk Watson of the Texas Air Control Board and Chairman John Hal.I of the Texa.1 Water Cornmillsion. 
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Environmental Equity And Oregon 

Oregonians have always placed a high value on the quality of their natural environment, which 
is not only beautiful but significantly varied. Indeed, as Oregon undergoes population growth 
and economic diversification, it will become increasingly important to improve the management 
and regulation of the state's finite resources. The high value placed on the environment is 
reflected not only in the need to preserve the state's natural resources, but also in Oregonians' 
desire to retain their quality of life. This value is an essential component to the backdrop for 
the examination of environmental inequities in the state. 

The state's demographic makeup is also part of this backdrop. Almost half of Oregon's 
population is concentrated in one urban area: 43 3 of the state's residents live in the Portland 
Metropolitan Area, which continues to dominate population and economic growth7

• Oregon is 
also relatively homogeneous, with whites comprising 93% of the state's population, according 
to 1990 census data. This is further demonstrated by the fact that Portland was found to be the 
"whitest" of America's 50 largest cities, where minorities represent fewer than one in six 
residents8

• 

Oregonians' strong commitment to environmental quality and their unique demographic makeup 
set the stage for examining how the state's minority and low income populations may be 
disproportionately impacted by environmental risks and hazards. Factors such as language or 
cultural barriers, lack of political empowerment, limited educational opportunity, poor access 
to health care, and economic disadvantages serve to exacerbate environmental impacts on such 
communities. These factors translate into a small or absent voice in public decisionmaking. 
Concerns for the welfare of such communities demonstrate the belief that all Oregonians have 
a just claim to the quality of life provided by Oregon's special natural environment, livable 
communities, and responsive political and social institutions. 

It is clear that the State needs a better understanding of environmental equity issues in Oregon. 
In response, the Governor's Office directed the Department of Environmental Quality to 
determine how the State's environmental programs may contribute to discriminatory 
environmental problems. The Oregon Health Division provided assistance on the Oregon 
Environmental Equity Project as well as other state natural resource agencies in their respective 
issue areas. 

Overview of the Citizen Advisory Committee 

The Governor's Policy Advisor on Natural Resources and the Environment asked that the state's 

7 
Data based on Population Estimates for Oregon (July l, 1993), Census and Population Research Center, Portland State University. Includes Columbia, 

Mulcnomah, Clackamas, Washington and Yamhill counties. 

8 
Schrag, J, (1994). •White Like Us." Willamette Weekly, June 14. 
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examination of disparate environmental impacts on minority and low income groups include the 
input of a citizen advisory committee. DEQ Director Fred Hansen appointed the Environmental 
Equity Citizen Advisory Committee in December 1993. 

Committee Charge: The Committee was established to assist the state in accomplishing the 
following objectives: 

• Gather quantitative and qualitative information on environmental equity. 
• Enhance public and governmental awareness of environmental equity. 
• Identify issues relating to regulatory practices that may pose greater risks to minority or 

low income populations. 
• Propose recommendations on an interagency approach to assure equity in all state 

environmental regulatory decisions. 

Committee Members: Twelve persons were appointed to the Committee. Efforts were made 
to ensure the Committee was representative geographically, culturally diverse, and that members 
would have backgrounds that would be helpful in understanding and examining potential issues 
of environmental inequity in Oregon. 

Each member contributed different perspectives to different aspects of the issue. Some members 
came with an acute understanding of the issue based on their personal experience, while others 
based their knowledge on literature related to environmental equity. Still others knew about 
environmental concerns that affected their communities or had related experience through their 
work. Despite the different perspectives, however, there was a general consensus from the 
Committee that minority and low income groups do bear a disproportionate burden of the 
impacts of environmental regulation. 

Environmental Equity State Agency Taskgroup 

An interagency taskgroup was established by DEQ staff to provide technical assistance and 
advice to project staff and to the Committee. By creating this taskgroup, it was recognized that 
efforts to address environmental inequity must involve more than one agency. The state 
agencies that participated in the taskgroup include: Department of Environmental Quality, 
Health Division, Department of Land Conservation and Development, Oregon Water Resources 
Department, Department of Agriculture, and Department of Fish and Wildlife. 

6 



How the Committee Gathered Information 

The Committee chose to direct outreach efforts to those communities that may be subject to 
environmental inequities; the primary focus of the Committee's efforts to gather information was 
to provide a forum for those groups that have not had a voice with regard to their environmental 
concerns. The conclusions in this report were drawn from the following sources: interviews 
conducted with interest groups, interested citizens and agency staff, public input to.Committee 
meetings, and research by DEQ staff. 

Interviews 
In the fall of 1993, informational letters with request notices for telephone interviews were sent 
to approximately 300 minority, low income and environmental interest groups or individuals in 
the state. The mailing list was compiled from other public agencies' mailing lists of 
organizations that provide services to or represent minority and low income groups. The letter 
was followed by telephone interviews conducted by project staff with 35 statewide interest group 
representatives statewide and with agency taskgroup members. The objective of the interviews 
was to assess the range of environmental equity-related concerns from the perspectives of the 
groups/individuals above as well as from governmental perspectives. The questions were broad 
and open-ended to allow the interviewee to speak freely about equity issues in the state, and are 
included in the appendix of this report. 

Through these interviews, twenty potential environmental equity issues9 were identified which 
the Committee grouped into six issue areas: 

• Agency public participation and communication procedures 
• Exposure to water pollution 
• Farmworker exposure to pesticides 
• Exposure to household pollutants such as lead, radon, asbestos 
• Land use siting of facilities 
• Cleanup of contaminated sites 

The issue statements heading each chapter of the report were developed from these areas of 
focus, and are the areas upon which the Committee members based their work. 

Public Meetings 
From January to July 1994, the Committee held monthly public meetings to discuss the impacts 
of environmental hazards on the state's minority and low income groups. The Committee's 
meeting process focused on the inclusion of and outreach to potentially affected populations. 
A key objective of the meeting process was to identify the concerns of minority and low income 
groups relative to environmental policy and decision making. 

The public Committee meetings were held in Woodburn, Warm Springs, Hood River and 

9 
A list of these issues is provided in Appendix B of this report. 
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The public Committee meetings were held in Woodburn, Warm Springs, Hood River and 
various locatiollS in Portland. The meetings were publicized in advance, and attendees were 
invited to give testimony. The Committee addressed one of the six issue areas at each meeting; 
however, the individuals providing public comment were not limited to the equity issue area on 
the meeting agenda. Also present at the meetings were agency staff members who provided 
Committee members with background information and data on the featured issue area. 

Research Data and Information 
Project staff gathered baseline information on the agency authorities, policies and programs 
related to each issue area. Staff also conducted research into the equity issues related to each 
issue area which included discussions with community members and service providers and 
studying literature on environmental equity. A resource list is included in the appendix. 

Expectations of Committee's Efforts 

Numerous studies have concluded that environmental inequities exist in the United States. The 
Committee's role was to address existing or potential equity issues in Oregon. It should be 
recognized that the inequity issue areas addressed by the Committee may not be all-inclusive of 
the equity-related issues in Oregon, but the Committee's efforts provide a sound beginning. The 
Committee also acknowledged that socioeconomic factors such as poverty, education, health care 
and access to basic commercial services are beyond the scope of what can be addressed 
effectively by the state's natural resource agencies. However, racial discrimination, intentional 
or unintentional, and insensitivity to issues of environmental equity also play a major role, and 
participating agencies need to work on mitigating these factors. Indeed, this effort should not 
be considered the State's final analysis of environmental inequities in Oregon. Rather, the 
Committee's conclusions and recommendations should serve as a springboard for the state's 
continuing efforts to address disparate environmental impacts on minority and low-income 
groups. 

Environmental Equity Implementation Strategy 

The Environmental Equity Citizen Advisory Committee made the following recommendation in 
order to assure that the issues described in this report are addressed and the Committee's 
recommendations are implemented by the appropriate natural resource agencies: 

Recommendation 1-1 
An Environmental Equity Advisory Board should be created within the state's natural 
resource agency structure. The Board should be representative of diverse communities and 
environmental and low-income interests. The Board would be established for the '95-'97 
biennium and would oversee the implementation of the Committee's recommendations. 
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Institutionalizing Enviromnental Equity 

Issue Statement: Environmental equity should be inherent in the way natural resource 
agencies do business. 

Directive: Agencies are to adopt policies that would incorporate environmental equity into 
their institutional framework and may include the following elements: 

Recommendation 1-2 
Mandate diversity in state agency employment practices, since part of the problem is the 
limited perspectives and absence of diversity among those who develop, implement and 
enforce environmental policy. 

Recommendation 1-3 
Require diversity training for agency staff, recognizing that diversity encompasses factors 
other than color, such as age and gender. 

Recommendation 1-4 
Require cultural competency training for all staff, with the goal of a working environment 
that is appreciative of individual differences rather than merely tolerant of them. 

Recommendation 1-5 
Involve concerned citizens and neighborhoods in a manner which would ensure that diverse 
viewpoints are included in the environmental decisionmaking process. 

Recommendation 1-6 
Ensure that efforts to achieve environmental equity are carried out by agency field and 
regional offices. 

Recommendation 1-7 
Recognize that equitable environmental policy requires interagency collaboration and 
cooperation. 
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Chapter 2. Agency Communication and 
Participation Procedures 

Issue: Minority and low income communities generally lack adequate access 
to environmentally-related governmental processes and decision-making. 

Directive 

Agencies are to ensure that minority and low income communities are included in and are 
aware of public communication and involvement procedures. 

Existing Procedures 

Each state agency has mechanisms for fostering public communication and participation. 
All agencies are mandated by law to provide notice of public hearings to a mailing list of 
individuals when rules are adopted. Mailing lists are maintained by individual programs and 
include the regulated communities, governmental agencies, media, and people who have 
expressed an interest in being informed. Statutes also require direct mailings of information and 
press releases, which are sent to community publications as well as The Oregonian. the state's 
largest daily. 
State natural resource agencies may also use any of the following mechanisms for public 
participation: public information meetings, press releases, including those in local and minority 
publications, citizen advisory committees and workgroups and the development of factsheets and 
educational materials for public distribution. 

Issue Topics and Discussion 

"Citizens have a role in determining what is and is not acceptable in their communities. There 
must always be a way for citizens to have input into decisions that affect where they live." 

- State Representative Ave! Gordly 

That citizens have a right to participate in decisions that affect their lives is a basic principle for 
risk communication. And yet minority and low income groups may feel completely excluded 
from the process, or that the issues of greatest concern to them may be dismissed altogether. 
The following concerns gathered from the Committee's interviews and public meetings indicate 
that the procedures above may be inadequate for low-income and minority groups. 

Topic 1. Educational efforts often do not adequately address the intended audience's 
primary language, educational level, or cultural implications. 
Educational disadvantages also play a major role in limiting access to information and experience 
required to effectively participate in public processes. Efforts are needed to target diverse 
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audiences through education and outreach, and issues around primary language must be 
addressed as well. 

Topic 2. The composition of decision-making bodies such as advisory committees, 
commissions, and study groups is often not representative of minority and low income 
groups • 
. Concern was expressed regarding the lack of agency guidelines to assure consideration of 
minority and low income representation on citizen advisory committees. 

''Advisory committees are almost universally caucasian, middle to upper class, 
suburban, and educated ... Are we to assume the caucasian, educated, middle to 
upper class advisory committee will always benevolently look after the interests 
of the more unfortunate ... All the policy making and decisions come from one 
somewhat public-interested/somewhat self-interested group.'' 

- DEQ staffperson 

Topic 3. Communities need information in order to influence the environmental decision
making process. 
Lack of knowledge limits the rate at which low income and minority groups can "get up to 
speed" on all of the aspects of environmental issues and reduces their effectiveness in 
proceedings where technical issues play a central role. 

Topic 4. Distribution of information on household hazards such as lead, radon and 
asbestos is usually directed towards homeowners, and rarely towards renters. 
The channels through which homeowners may receive information on household hazards such 
as contractors or stores that sell remodeling materials are not generally accessed by renters, who 
are often low income. 

Building Bridges 
Any effective communication process must involve all parties with an interest or stake in the 
issue at hand. Ironically, the groups, such as the poor and minority groups, who may be at most 
risk may also be the most difficult to reach. It is imperative, therefore, that Oregon's natural 
resource agencies devote time and energy to the slow, hard work of making connections with 
other legitimate and representative groups. Enlisting the help of organizations that have 
credibility with communities facilitates two-way communication, particularly so with low income 
and minority communities where people may perceive government to be disinterested in their 
concerns. 

For example, Portland is home to many refugees who come from countries where there are no 
environmental quality controls or education on the environment. This lack of environmental 
awareness, coupled with a distrust for government in general may exacerbate these groups' 
vulnerability to pollution. Suggestions on effective communication mechanisms from individuals 
who work in the refugee communities include engaging the various refugee organizations as 
information channels, as well as direct agency contact with community members through 
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informal discussion groups. 

Service organizations could also assist natural resource agencies in efforts to develop lists of 
individuals who represent minority and low income interests and are interested in serving on 
citizen advisory committees. 

Committee Recommendations 

Recommendation 2-1 
Identify organizations with established channels for reaching minority and low income 
communities or that work in the communities of concern, and utilize their communication 
and outreach endeavors to address environmental issues. Such organizations include but are 
not limited to: 

- Oregon Health Division's Office of Multicultural Health 
- Ethnic community organizations 
- Community action programs 
- Migrant farmworker health clinics (six statewide) 
- County health departments 
- Migrant Education network 
- Oregon Legal Services offices 
- Tribal organizations 

Recommendation 2-2 
Target educational and outreach efforts to diverse audiences: address primary language, 
education levels, and cultural implications. 

Recommendation 2-3 
Ensure that agencies work with the public school system to provide students with 
educational and informational materials on environmental issues. 

Recommendation 2-4 
Maintain a log of bilingual state employees or community members who can be called upon 
for assistance in communication with members of diverse communities. 

Recommendation 2-5 
Require permit applicants to provide contact and information to residents in an affected 
area. 

Recommendation 2-6 
Develop a state policy to facilitate public access by low income and minority groups to state 
agency records regarding environmental regulations. 

Recommendation 2-7 
Develop an inventory of meeting facilities around the state that meet the American 
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. Disability Act requirements. 

Recommendation 2-8 
Develop an interagency information referral service for the natural resource agencies to 
answer environmentally related questions of concerned citizens. 

Recommendation 2-9 
Direct information on environmental concerns to renters or property occupants, as well as 
homeowners. 
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Chapter 3. Exposure to Water Pollution 

Issue: Minority and low income groups may be unduly exposed to water 
pollution due to their dietary, cultural, and recreational practices. · 

Directive 

Agencies are to evaluate their policies and actions related to water pollution to assure that 
they include environmental equity considerations. 

The Committee's meeting on exposure to water pollution focused on the issue of fish 
consumption as a pathway for exposure for groups who eat more fish than the general 
population. Other issues raised related to water quality affecting tribal treaty fishing, fish 
populations and habitat. 

''The problems of environmental equity relative to fish consumption are secondary if instream 
environmental parameters needed for salmonids and other indigenous species are violated and 
fish populations decline below harvestable levels." 

- Confederated Tribes of Warm Springs natural resources staff 

The Committee heard concerns about the potential for spiritual deprivation of certain cultures, 
specifically Native American, due to habitat depletion and the resultant loss of fish species and 
plants that are essential to native religions. 

Issue Topics and Discussion 

Topic 1. The risks to Native Americans and other minority groups who consume greater 
amounts of fish for dietary exposure to toxic chemicals: 
Fish is not just a primary food source for tribal members, it is essential to the tribes' cultural, 
economic and spiritual well-being. The Columbia River Intertribal Fish Commission's 
(CRITFC) survey of the fish consumption habits of the Umatilla, Nez Perce, Yakima and Warm 
Springs Tribes of the Columbia River basin suggest that EPA's ambient water quality criteria 
and state adopted water quality standards for the Columbia River basin based on a consumption 
rate of 6.5 grams per day may not be sufficient to protect Native Americans living in the basin. 

"The rates of tribal members' consumption across sexes, age groups, persons who live on vs. 
off-reservation, nursing mothers, fishers and non-fishers are from 6 to 11 times higher than the 
6. 5 grams per day estimate used by U.S. EPA in developing human health based water quality 
criteria for toxics." 

- Columbia River Intertribal Fish Commission 

Issues were raised as to whether low income and minority groups, primarily African and Asian 
Americans, who used Columbia Slough for subsistence and recreational fishing were unduly 
exposed to water pollution. Awareness of these issues was heightened when Northwest 
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Environmental Advocates, a local environmental interest group, posted multi-lingual warning 
signs along this Portland waterway, which is undergoing an investigation of sediment 
contamination from decades of untreated sewage, industrial waste and agricultural runoff. 
Fishing in the Columbia Slough is attractive to the city's refugee communities for cultural and 
economic reasons. 

''Catching fish is a very common practice in many Asian countries ... Asian people see anything 
from the sea as safe ... If it looks clean, it is clean.'' 

- Sponsors Organized to Assist Refugees (SOAR) 

"You have low-income people who are not fishing for recreation or for fun, but for their 
sustenance ... (Their view is) 'If I have nothing else to eat, I'm going to eat (what I catch); and 
whether I do or I don't, I'm going to die anyway.'" 

- International Refugee Center of Oregon (IRCO) 

Topic 2. Communication among federal, state, and county agencies with regard to water 
quality and water quantity issues: 
Concern was expressed that many water quality and water quantity problems have existed for 
a long time and that improved interagency coordination of similar efforts is necessary. 

"Coordination with other state and federal agencies on water quality issues is inadequate. 
(There is) an inadequate amount of sampling sites to enforce state water quality standards. If 
DEQ cannot increase the sampling sites, it needs to coordinate with Federal, state and county 
agencies that are currently collecting water quality data. Further, if data from other agencies 
is not in a form that DEQ can utilize, then DEQ needs to generate collection protocol.'' 

- Confederated Tribes of Warm Springs natural resources staff 

Agency staff pointed out that DEQ's statewide sampling program is comprised of 145 permanent 
sampling stations, which accounts for only 4,500 of the 145 ,000 miles of streams statewide. 
Accordingly, DEQ does coordinate data collection with other agencies such as the U.S. 
Geological Service and the Bureau of Reclamation; however, care must be taken as to how other 
agencies conduct the sampling and the approach taken before the data can be used. 

Witnesses also commented on the need to implement existing Memoranda of Understanding 
(MOUs) developed by Bureau of Land Management, U.S. Forestry Service, and DEQ to address 
water-quality limited reaches in Eastern Oregon. Agency staff explained that such agreements 
are exactly that, which means that DEQ cannot require cooperation since it has no enforcement 
powers over federal agencies. The Committee discussed the possibility of creating an external 
entity within the state's natural resources structure to see that such agreements are carried out. 

Topic 3. The level of water quality protection in Eastern Oregon versus Western Oregon: 
Witnesses expressed concern that the level of priority given to water quality protection of water 
bodies westside is higher than that given to water bodies in eastern Oregon. For example, 
witnesses contend that much of the water pollution eastside is from nonpoint sources, yet DEQ' s 
enforcement of state standards does little to correct nonpoint source pollution. 

Nonpoint source pollution refers to water contaminants that cannot be traced to a specific point 
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of ongrn. Rather, they come from non-specific sources such as agricultural, urban, 
construction, or forestry runoff. Nonpoint sources of pollution are not regulated through 
permits, as point sources are; therefore, it is possible for a nonpoint source to violate water 
quality standards without enforcement action being taken. Agency staff also pointed out, 
however, that the Forest Practices Act now requires forestry operations to meet DEQ water 
quality standards, which demonstrates that regulation of nonpoint source pollution is possible. 

Topic 4. The sufficiency of water quality enforcement to support fish populations and 
habitat: 
Committee members heard testimony on how inadequate enforcement of current water quality 
standards such as those for temperature and instream sediment can result in the lack of protection 
of cold-water indigenous aquatic species and is detrimental to spawning: 

"Juvenile spring chinook production in the Middle Fork of the John Day has been greatly limited 
due to lethal instream temperatures. Further, the loss of spring chinook adults and habitat have 
occurred in the John Day system due to temperature." 

- Confederated Tribes 9f Warm Springs natural resources staff 

Witnesses also pointed out that stream sediment is high in many portions of the John Day, Hood 
and Crooked subbasins. The decline of fish populations has direct impact on tribal subsistence 
and ceremonial fishing. 

Topic 5. Rural community exposure to water pollution from domestic wells: 
Approximately 500,000 rural residents rely on groundwater through domestic wells. Unless they 
are connected to four or more households, residential wells do not fit the Health Division's 
public water system criteria and, therefore, are not required to be tested for contamination. 
Since they are not required to have their systems tested, rural residents who may be impacted 
from water pollution through their well system may be unknowingly creating problems such as 
from faulty well construction or well operation and maintenance. 

Agency staff described the Home• A •Syst program which is offered by the Oregon State 
Extension Service and is a voluntary program designed to help rural residents protect, maintain, 
and improve their groundwater quality. 

Concern was also expressed about the appropriate monitoring of sewage and well problems in 
low-income housing. Concern was particularly directed toward farmworkers and their families 
who live in on-site housing or reside in low-income housing off-site. 

Committee Recommendations 

Recommendation 3-1 
hnprove state efforts to collect· data on and provide information to groups who consume 
greater amounts of fish and other aquatic species than the general population. 

Examples of how natural resource agencies can implement this recommendation include: 
1. Coordinate data collection efforts to provide population profiles that would help identify 
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the most sensitive population, and then develop risk assessment and risk management 
strategies accordingly. 

2. Incorporate community-based, culturally sensitive programs to receive public input from 
and to educate potentially impacted populations. 

3. Devise better ways for communicating with illiterate populations and with those who are 
non-English-speaking. 

Recommendation 3-2 
Improve coordination by natural resource agencies on water quality and water quantity . 
issues and the availability of data to help ensure consistency of subsequent policy 
implementation statewide. 

Examples of how this recommendation can be implemented include: 
1. DEQ would better coordinate with federal, state, and county agencies that are currently 

collecting water quality data. 

2. DEQ would develop water quality measuring protocol if data from other agencies is not 
in a format the Department can readily use. 

3. A citizen involvement mechanism for state and federal natural resource agencies would 
be formed to help ensure implementation of collective agreements among agencies such 
as Memoranda of Understanding (MOUs). 

Recommendation 3-3 
Ensure that the level of water quality protection is consistent statewide. 

Examples of how the state can implement this recommendation include: 
1. Strengthen the state's nonpoint source program to address agricultural, forestry, and 

construction practices. 

2. Prioritize the implementation of a groundwater management program that includes 
monitoring, regulation and assessment of the cumulative negative effects of nutrients, 
pesticides and other contaminants in groundwater. 

3. Enforce compliance on temperature and instream sediment standards to better protect fish 
populations and habitat. 

Recommendation 3-4 
Continue to keep rural communities infonned about potential water pollution exposure 
from residential wells. · 

Examples of how the state can implement this recommendation include: 
1. Continue to educate rural communities on groundwater quality, with a specific focus on 

minority and low income groups. These efforts would include public forums on 
groundwater quality and such topics as well construction and septic systems. 
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2. Encourage voluntary efforts at monitoring groundwater quality in rural areas. 

3. Continue to promote efforts to help homeowners assess potential risks to their own water 
supply. 

4. Require local jurisdictions to aggressively pursue sewage/well problems in low-income 
housing. 

5. Require that inspection of residential wells which are used in conjunction with 
farmworker housing include monitoring for chemical content as well as for potability. 
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Chapter 4. Farmworker Exposure to 
Pesticides 

Issue: Concern expressed over whether agricultural workers and their 
families are provided adequate protection from pesticide exposure. 

Directive 

Agencies are to incorporate environmental equity ethics into policies and actions related to 
the regulation of pesticides to assure that farmworkers are adequately protected both on 
the job and in their living spaces. 

Farmworker advocates have long voiced serious concerns about the hazards of pesticide 
exposures for farmworkers and their families. The meetings at Woodburn and Hood River were 
held primarily to hear these concerns. Both .meetings were well-attended by farmworker 
advocates, farmworkers, and growers. One witness at Hood River pointed out the need for 
more meetings of this nature. 

"Groups (such as this Committee) can serve as intermediaries and facilitators to help bring 
concerned parties together where discussion was polarized before." 

- La Familia Sana 

Worker Protection Standard 

January 1, 1995 is the effective date of EPA's new Worker Protection Standard which covers 
both workers in areas treated with pesticides, and employees who handle (mix, load, apply, etc.) 
pesticides for use in these areas. The Worker Protection Standard features requirements for such 
working conditions as training, decontamination, duties related to personal protective equipment, 
general notification, and emergency assistance. 

ODA has the primary responsibility for enforcing the Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA). Since Oregon OSHA already enforces other worker protection rules, 
it has entered into a cooperative agreement under which Oregon OSHA will enforce the Worker 
Protection portion of the EPA rules. The ODA will continue to be responsible for the 
enforcement of the labeling portion of the rules. 10 

Issue Topics and Discussion 

Topic 1. The need for more research and data on the health effects of pesticide exposure: 
The Committee heard testimony from individuals who personally experienced the health effects 
of pesticide exposure, such as skin and eye irritations, even though precaution was taken against 
exposure. The Committee also heard from individuals whose families have been farming for 

10 
OR-OSHA. (1993). OR-OSHA Adopts EPA's Worker Protection Standard For Agricultural Pesticides Into Div. 81. Salem, OR 

21 



generations and who have not experienced any effects from being exposed to pesticides. 
Farmworkers, farmworker advocates, health care providers, and growers share a common 
concern for the lack of research and data on the health risks from pesticide exposure, however. 
Witnesses spoke to the meager research attention given to this issue. 

"It's really easy for people to argue that it's really not the pesticides (that cause problems), and 
it's really easy to argue that it is the pesticides, but everybody's arguing off the top of their head 
because there is no real data. '' 

- La Clinica de! Carino 

''Existing studies are sporadic, incomplete and it is difficult to draw conclusions from them in 
a convincing way so as to form policy." 

- La Familia Sana 

Information on pesticide poisonings is particularly important for health care providers, who often 
fail to recognize cases of poisoning. Witnesses at both meetings pointed out that this is in part 
the reason for the lack of documented cases of pesticide poisoning. The Oregon Health Science 
University does offer continuing medical education to healthcare providers who want training 
on pesticide-related illnesses. The problem, however, lies in the difficulty of structuring training 
since it is based on what pesticides are used, when and where. Particular areas grow particular 
crops that require particular combinations of pesticides. In addition, training is for acute 
exposure only; training on cumulative, chronic exposures is not provided because research data 
is not available. 

A related concern was that the target for education on pesticides must extend beyond health care 
providers. 

''County health personnel and elected officials responsible for county budgets and priorities also 
need to learn about what is known and not known about pesticide exposure. Farmers also need 
more information on pesticides, and not from chemical representatives but from a neutral party. '' 

- La Familia Sana 

The need for a strong research agenda on the health effects of pesticide exposure is shared by 
all parties involved. Indeed, information on the risks from pesticide exposure effects should be 
viewed as a way to bring together the involved groups toward the common goal of good 
community health. 

''If we are able to work from the same set of data and same knowledge base, we will find more 
common ground for progress. '' 

- La Familia Sana 

Topic 2. The relationship between pesticides and the farmworker's housing, employment 
and welfare: 
An overarching issue is the linkage between economic needs and the farmworker' s actions or 
inactions regarding pesticides. When the new worker protection standards go into effect in 
January 1995, farmers will be required within 24 hours of spraying, to provide notice of the 
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application both orally and through the posting of signs. 11 Employers are currently required 
to provide information on pesticide application to their workers and to medical providers upon 
request. These requirements notwithstanding, farmworker advocates spoke to the reluctance on 
the part of farmworkers to come forward and ask for or provide information. 

''Dealing with pesticides visits difficult choices on farmworkers, with the most difficult choice 
being taking action on pesticides because jobs, housing and their families' welfare are on the 
line." 

- Pineiros y Campesinos Unidos de! Noroeste (PCUN) 

"Farmworkers are reluctant to tum a grower in if they don't post (warning signs) or if they 
don't tell people to get out because they are going to spray, because you'd lose your job, and 
not only do you lose your job, you lose your home ... your home and your job go together.'' 

- La Clinica de! Carino 

Further, it was pointed out that farmworkers are not unconcerned about or unaware of pesticide 
exposure. However, many of them are undocumented and are reluctant to make complaints for 
fear of reprisals. As described by a PCUN representative at the Woodburn meeting, "This 
perceived threat is a form of control over the undocumented worker." 

To address this linkage, then, there must be ways to assure that workers can request information 
on pesticide application and provide information on pesticide use and misuse without fear of 
reprisal. While government regulations are supposed to provide this assurance, the Committee 
discussed additional mechanisms. One way is by anonymous reporting and providing ways to 
protect the privacy of workers who report pesticide misuse or rule infractions. For example, 
it was pointed out that the Pesticide Analytical and Response Center (PARC) is an interagency 
consortium that reviews and addresses incidents of pesticide exposure to humans and wildlife. 
Viewing PARC as one avenue through which incidents of pesticide exposure are made known, 
it was suggested that PARC be examined to assure that reports can be made while protecting the 
identity of the affected individual. It was also pointed out that any examination of PARC would 
need to factor in abilities and limitations of each member agency regarding anonymous 
reporting. For example, ODA has limited authority to keep records in an investigation 
confidential; while OHD and OSHA have specific statutory authority to protect the identity of 
the individual in certain circumstances. 

A collective bargaining agreement between farmers and their employees was offered as another 
way to provide this assurance. Farmworkers currently do not have bargaining rights in Oregon. 
A collective bargaining agreement would cover all workplace issues, including pesticides. Such 
an agreement would not only enforce minimum wage requirements for farmworkers, but could 
also allow for the release of information regarding pesticide exposure and risk to a third party 
in order to protect the privacy of the farmworker. 

A representative from PCUN, (Northwest Treeplanters and Farmworkers United), described the 
relationship between farmworkers and growers as an "imbalance of power" and discussed how 

11 
40 CFR 170.120 Worker Protection Standard: Notice of applications. 
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collective bargaining would address this imbalance. 

'' ... When farmworkers on the ground have the ability and the power to raise issues and not be 
retaliated against for raising these issues and can discuss them at the bargaining table between 
growers and farmers, things will change ... " 

-PCUN 

Topic 3. The effect of re-entry requirements on-site residents: 
Many more pesticides have been re-registered over the past few years as "restricted-use" 
pesticides. Under the upcoming Worker Protection Standard, such pesticides would require "re
entry" times; that is, the period of time that must elapse between the application of a pesticide 
and re-entry by humans into the treated area 12 • Re-entry periods can last anywhere from 24 
to 48 hours. Spraying often affects contiguous on-site housing for farmworkers. 

The re-entry provision is designed to protect all parties; however, growers, workers, and 
farmworker advocates alike expressed concern about the burden this requirement would place 
on workers and their families: · 

"Workers are not in the position to go to a motel or to stay with other families or to do other 
. things to remove themselves from the orchard ... when re-entry times are enforced, what we'll 

have are folks living in their cars, living under bridges, living in parks, living on the 
orchards ... it's hard to know what's more dangerous, is it exposure to pesticides or having to live 
out in the street?" 

- La Clinica de! Carino 

The Committee heard from growers, who are faced with the difficulty of sustaining their 
business, having to comply with numerous regulations and trying to provide housing for their 
employees. Growers at the Hood River meeting attested that, faced with the re-entry 
requirement, farmers will choose to either comply with the requirement or avoid compliance by 
closing their on-site housing. Either way, this choice presents a no-win situation for their 
employees: 

"If I'm required to deal with more regulations and to expose myself to myriad legislation, I 
would choose not to do that ... I would close my housing rather than expose myself to litigation. 
But I would not like to have to make that choice ... '' 

- Hood River farmer 

Given the choices the upcoming re-entry requirements present to farmers and their workers, 
support for low-cost housing in communities is critical. 

" ... Until there is an alternative for them in terms of off-farm housing ... the hardships for the 
people who work for us would be very great .. . '' 

- Hood River farmer 

12 
40 CFR 170.112 Worker Protection Standard: Entry restrictiom, 
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Topic 4. The adequacy of existing efforts to foster two-way communication with 
farmworkers: 

The new Worker Protection Standards will require that information such as warning signs and 
brochures be written in Spanish as well as English. The issues around communication for 
farmworkers are two-fold: how the information is conveyed and by whom the information is 
conveyed. Witnesses spoke to the need for information in the workers' primary language and 
at the appropriate literacy level, and that agencies go through channels that farmworkers trust 
and that are familiar. For example, La Familia Sana is an organization that trains members of 
the community as lay health promoters. It was pointed out that lay health promoters are 
excellent educators on health and safety issues because many of them had been farmworkers 
themselves. 

Topic 5. The use of alternatives to traditional pesticide use: 
Several witnesses spoke to the need for alternatives to traditional pesticide use in agriculture. 
Suggestions ranged from reducing the potency of chemicals currently in use to exploring 
sustainable agriculture, which involves alternatives such as integrated pest management and the 
use of organic pesticides. Growers at the Hood River meeting pointed out that the success of 
sustainable agriculture would depend on whether it is economically ·supported by the 
marketplace. Not only would stronger consumer demand be necessary, but a potentially greater 
cost must be offset by a higher rate of return before growers would be willing to convert to 
alternative methods. Growers suggested that research into technologies geared to more localized 
rather than broad methods of application be explored. 

Committee Recommendations 

Recommendation 4-1 
Explore innovative methods of providing information to and improving communication with 
farmworkers and their families on pesticide exposure. 

Examples of how the state would implement this recommendation include: . 
1. The state would enlist the help of radio stations, churches and organizations that have 

direct contact with farmwor\<ers to facilitate two-way communication. 

2. Education efforts must not only target workers' primary language but also their literacy 
level. 

3. The state would disseminate information on pesticide exposure through schools. 

Recommendation 4-2 
Address the linkage between the economic needs of workers and failure to report or pursue 
pesticide use infractions. 

Examples of how this recommendation would be implemented include the following: 
1. The state would provide a forum for discussions on pesticide use in agriculture, which 

would include input from all parties involved, including farmworkers. 
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2. Legislation would be developed on collective bargaining rights for farmworkers. 

3. The Pesticide Analytical and Response Center (PARC, housed within OHD) would be 
examined to improve its effectiveness as a mechanism to facilitate reporting of pesticide 
misuse or exposure while protecting the identity of the affected individual. 

Recommendation 4-3 
Expand efforts to conduct research on the health effects of pesticide exposure. 

Examples of how the state can implement this recommendation include: 
1. Develop and implement a strong research agenda on pesticide exposure. 

2. Emphasize the importance of ongoing efforts to train and educate health care providers 
on the identification and treatment of pesticide-related illnesses; increase funding of such 
efforts. 

3. Explore ways to track the medical histories of farmworkers and their families. 

Recommendation 4-4 
Expand educational efforts on pesticide-related issues to be more inclusive of all parties 
involved. 

Examples of how this recommendation can be implemented include: 
1. The educational forum would include farmworkers, health care workers, county health 

officials, community leaders and farmers; moreover, efforts should be conducted by a 
third party, rather than by chemical companies. 

2. A public interest campaign would be conducted to raise community consciousness 
regarding farmworker issues, including information on the effects of pesticides on the 
general public. 

Recommendation 4-5 
Encourage affordable housing initiatives as opportunities to give farmworkers and families 
alternatives to living on-site, as well as to facilitate their access to community resources. 

Recommendation 4-6 
Encourage alternatives to traditional pesticide use. 

Examples of how the state can implement this recommendation include: 
1. Continue to conduct research to further organic farming practices. 

2. Provide a financial incentive for decreased pesticide use. 

3. Explore funding for more effective technology, such as for shrouder sprayers. 

26 



Chapter 5. Exposure To Household Pollution 

Issue: Minority and low income groups may be more vulnerable to exposure 
to household pollutants such as lead, radon, and asbestos because of where 
they live and also because they may be less aware of environmental hazards 
compared to other segments of the population. 

Directive 

Agencies are to evaluate their policies and actions related to household pollutants to assure 
that they protect all groups in the state's population. 

Issue Topics and Discussion 

Agency staff and community service providers who were present at the Committee's meeting on 
this issue area discussed the following issues: 

Topic 1. Lead exposure: All children in inner cities have greater risk for exposure. 
However, poor and minority children who are already disadvantaged by other factors are 
particularly vulnerable to lead poisoning. 

A number of studies indicate that lead poisoning can cause irreparable damage in children, which 
is manifested by symptoms such as behavioral problems, lowering of IQ points, and possible 
increased risk of dropping out of school in later years. Blood lead levels must be reported to 
the Oregon Health Division at 10 micrograms per deciliter. This level is set by the Centers for 
Disease Control, which lowered the level from 25 mg/di in 1991. 

The removal of lead from gasoline has been the single greatest contributing factor in lowering 
blood lead levels in the entire population. The greatest source now is lead-based paint, which 
children either breath in through dust or ingest from paint chips or through normal hand-to
mouth activity13

• The risk for lead exposure is exacerbated in homes built before 1978, after 
which the lead content of paint was drastically reduced, or homes in which recent remodeling 
or renovation have taken place. Poor and minority children may be unduly exposed to soil 
contaminated by lead because lower income and minority groups tend to be more heavily 
concentrated in older urban areas. This also increases the likelihood of introducing lead through 
interior house dust. 

Consumer products such as traditional medicines, cosmetics, and foods are also likely to affect 
specific ethnic groups. Certain traditional medicines used by southeast Asians have been found 
to contain very high levels of lead. Other sources of lead exposure include eating out of ceramic 
pottery or dinnerware from another country, parents who are involved in lead-related 
occupations or hobbies such as working with stained or leaded glass. 

13 
SCHWARTZ, J., LEVIN, R. (1992). "Lead: Example of the Job Ahead,~ EPA Journal. March/April. 175N-92-001. 
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Oregon's Childhood Lead Poisoning Prevention Project (OCLPPP) began in July 1992 with the 
mission to screen and test for lead in children's blood, determine the extent of childhood lead 
poisoning in the state, identify and provide help for lead poisoned children, educate the public 
about lead hazards, and prevent future lead poisoning. OCLPPP activities are underway in 
Deschutes, Jackson, Marion, and Multnomah counties. Data also includes that of children under 
Medicaid, who are now required to have their blood levels tested. OHD is gathering data on 
all childhood blood lead tests done in the state to help public officials map out the best strategy 
for dealing with childhood lead poisoning in Oregon. 

Of the 1700 children who were screened in 1993, 5.4% had elevated blood levels and 
approximately 20 children needed medical and environmental follow-up. OCLPPP found that 
Hispanic and African-American children are two to three times more likely to have elevated 
blood levels. Southeast Asian children do not appear to have high blood levels, and there is 
some uncertainty as to whether test data exists in quantities sufficient to effectively assess the 
issue for this population. 

A major challenge for OCLPPP and OHD is how to appropriately communicate lead hazards to 
communities in ways that they can understand and will find useful. Language issues must be 
addressed, as well as cultural implications, such as the fact that blood lead tests require the 
drawing of blood, which is forbidden in some cultures. There is also concern for residents of 
rental homes where the owner does not wish to abate once lead exposure is identified. 

OCLPPP's Director discussed efforts by the Project's Housing and Environmental Issues 
Committee to develop lead legislation for the state. This legislation may include requirements 
for lead notification, inspector certification and lead abatement activities. Certification 
legislation is necessary for Oregon to be eligible for U.S. Housing and Urban Development 
grants. These monies could be used by eligible states to conduct lead-based paint hazard 
reduction and abatement activities in low income privately owned housing, both owner-occupied 
and rental, built before 1978. 

Topic 2. Asbestos exposure: Concern about efforts to inform managers and residents of 
public housing as well as low income homeowners of the hazards related asbestos exposure. 

Asbestos refers to a group of naturally occurring minerals that separate into strong, very fine 
fibers. These fibers are heat resistant and extremely durable, qualities which make asbestos 
useful in construction and industry. In the home, asbestos may or may not pose a health hazard 
depending on its condition. Only when material is considered friable, that is, easily crumbled 
or pulverized, can fibers be released and pose a health risk. 

Asbestos tends to break down into a dust of microscopic fibers which remain suspended in air 
for long periods of time and can easily penetrate body tissues after being inhaled or ingested. 
Because of their durability, these fibers can remain in the body for many years and thereby 
become the cause of asbestos-related diseases. Because there is no known safe level of asbestos 
exposure, exposure to friable asbestos should be avoided. 

Asbestos can be commonly found in older homes in pipe and furnace insulation materials, 
asbestos shingles, millboard, floor tiles, ceiling materials and in textured paints and other coating 
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materials. However, asbestos does not pose a problem unless the material is disturbed somehow. 
As long as the surface is stable and weU-sealed against the release of fibers and is not damaged, 
the asbestos is considered safe .14. 

The major concern was whether minority and low income communities are adequately informed 
of the hazards associated with asbestos exposure. Renters do not have as many access points 
to information on asbestos as homeowners have. Rather, renters usuaUy discover an asbestos 
problem from a repairperson. However, no laws exist that require contractors to report an 
asbestos problem if they find one in an apartment complex, though landlords should be required 
to do so in order to comply with landlord tenant laws. DEQ has worked with the Department 
of Housing and Community Services in the past to distribute information on asbestos. 

DEQ aUows owner-occupants of single family dweUings to conduct removal of asbestos, 
recognizing that not aU homeowners can afford to hire an abatement contractor. It was 
recommended that information on safe removal of asbestos be directed toward low-income 
homeowners. 

Topic 3. Radon exposure: Need for awareness of low-income and minority groups who live 
in areas with high potential for risk exposure. 

Radon gas is a naturaUy occurring form of radiation exposure that is heavier than air and, as 
such, is generaUy found in basements. The most common source of indoor radon is uranium 
in the soil or rock on which homes are built. In a 1987 EPA ranking of the most .significant 
environmental issues, indoor radon ranked first, tied with worker exposure to chemicals. EPA 
estimates that about 5,000 to 20,000 lung cancer cases a year may be attributed to radon15 • 

As with asbestos, the concern was expressed that the state's efforts to make low income and 
minority groups aware of the hazards related to radon, and what can be done to mitigate 
exposure, are not sufficient. OHD 's Radiation Control program performs radon investigations 
and provides information on how to lower radon exposure upon request. However, information 
materials are directed towards homeowners, whereas low income people tend to rent rather than 
own their homes. Low income people may be even more vulnerable because rental units at 
basement level, where radon levels are likely to be highest, are the least expensive. 

Witnesses also expressed the need for renters to have information on how they can deal with 
managers who refuse to test for radon, as \Yen as what renters can do if they test for radon 
themselves and find elevated levels. Incentives for managers to test for and mitigate radon 
exposure were also discussed. 

14 
U.S. EPA. 1992. Asbestos In the Home: A Homeowner's Guide. Seau.le, WA, 

15 
U.S. EPA. 1988. The Inside Story: A Guide to Indoor Air Quality. EPA/40011·88/004. Washington, D.C. 
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Committee Recommendation 

Committee Recommendation 5-1 
Improve efforts to educate minority and low income groups on the potential hazards related 
to the household pollutants of lead, radon, and asbestos. 

Examples of how the state can implement this recommendation include: 
1. Continue to distribute lead poisoning prevention materials through the county health 

system, a major source of health-related information for lower income groups. 

2. Explore culturally sensitive ways to encourage communities to have their children's lead 
exposure level tested. 

3. Encourage efforts by the Oregon Health Division's Housing and Environmental Issues 
Committee to develop enabling legislation on lead hazards. 

4. Gear information on radon exposure toward renters and owners/managers of apartments 
and public housing as well as homeowners. 

5. Continue to promote the testing and mitigation of radon exposure using television, radio 
and printed media. 

6. Enhance efforts to provide homeowners with information ·On the correct procedures to 
use so that asbestos removal can be accomplished with the least amount of exposure to 
the occupants. 

7. Explore opportunities for grants to include education for renters and landlords as well as 
homeowners on asbestos fiber exposure. · 

8. Coordinate DEQ's and the Department of Housing and Community Services' efforts to 
distribute information on asbestos exposure .. 
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Chapter 6. Land Use Siting of Facilities 

Issue: Concern expressed .about the siting of industrial waste and other 
permitted facilities in or near areas that are largely minority and/or low 
income. 

Directive 

State and local agencies are to incorporate environmental equity ethics into their procedures 
for the siting and review of permitted facilities. 

Oregon's Land Use Siting Process 

The Department of Larid Conservation and Development and DEQ staff briefed the Committee 
on the authorities related to siting decisions for facilities in Oregon. Cities and counties are 
responsible for the land use approval and siting of industrial and all other land uses. State law 
requires each city and county to have a comprehensive plan, which is the controlling document 
for land use in the area covered by that plan. In tum, these local plans must be consistent with 
Oregon's statewide planning goals, which are state policies on land use, resource management, 
economic development, and citizen involvement. DLCD oversees the state's land use program 
and reviews amendments to and oversees periodic updates of the local land use plans. 

DEQ has authorities regarding the pollution or emissions from sources rather than the siting 
authority itself. DEQ rules require that a local government must act upon a land use 
compatibility statement before DEQ can process and issue air, water, solid waste disposal, or 
hazardous waste permits. This process ensures that all issues regarding the appropriateness of 
the proposed land use are identified and resolved before the permitting process begins. When 
requested by the local government, DEQ staff provide technical assistance as to the perceived 
risk of a proposed facility. 

Specific to hazardous waste, new treatment and disposal facilities must meet DEQ siting criteria 
in addition to local land use criteria in order to ensure public health and safety. This law was 
created in response to opposition to proposals to locate a PCB incinerator outside Arlington, a 
town in northeast Oregon. DEQ staff pointed out that since the law's creation in 1985, no such 
facilities have applied to locate anywhere in the state. 

Issue Topics and Discussion 

At the Committee's July 13 meeting in Portland, Committee members and attendees discussed 
the following issues: 

Topic 1. Local zoning trends that lead to the concentration of industries and resultant 
pollution in North/Northeast Portland. 
Priorities in local zoning such as the granting of grandfather rights to prior uses often results in 
the location of incompatible uses in the area's lower income and minority residential 
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neighborhoods. Grandfather clauses allow existing uses, such as commercial and industrial, 
within an area to continue when zoning for the area is changed. An example of this trend was 
provided at the Committee's July 13 meeting by a citizen who spoke of a proposal to locate a 
plating company in a former battery plant in a predominantly minority Northeast Portland 
neighborhood. This neighborhood had previously been zoned for industrial use, then rezoned 
residential. Because the battery plant had been operating until very recently, the grandfather 
rights for industrial use applied to this site, allowing for the location of the plating company in 
a residential community. 

" ... Plating companies regularly handle very toxic substances and it is very rare for them to be 
located adjacent to a residential area, let alone in the middle of one. A lot of sites like these 
are in predominantly minority communities ... the Eliot Neighborhood is a predominantly minority 
community. " 

- Eliot Neighborhood Association 

The Committee discussed how local governments should develop more aggressive regulations 
that control the siting of such hazardous material-related uses. An example would be to require 
that grandfathered rights be revisited when zoning is changed from industrial/commercial to 
residential use. 

Local governments do use neutral standards and criteria to site facilities. These focus on such 
issues as adverse environmental impact, nuisance issues (noise, odors) and impact on traffic 
circulation, regardless of community makeup. While these standards should have the effect of 
making facilities as acceptable to the community as possible, they do not avoid the aggregation 
of facilities such as landfills and hazardous waste sites in any one community. No affirmative 
requirements exist to avoid overloading these facilities in any one community. The Committee 
discussed how local zoning codes should regulate the number of businesses that use hazardous 
materials so as to reduce the aggregate off-site impact of these facilities. State and local 
governments should also improve coordination on the siting of such facilities, such as through 
increased technical assistance from the State to local governments on the environmental 
regulations that apply to a proposed facility. 

Topic 2. The adequacy of current citizen participation mechanisms: 
Land use decisions are often a struggle between the need for the facilities and appropriate siting. 
The concern is that the potentially affected communities, often low-income and minority 
neighborhoods, may not have input into these decisions. In accordance with Goal 1 of the 
state's planning program, every city and county has a special committee to monitor and 
encourage active citizen participation in planning. In addition, all cities and counties have a 
hearing process that relates to their planning and zoning regulations which allows for public 
input on these matters. However, these citizen involvement mechanisms are not always 
adequate. Community groups such as Portland's neighborhood associations are often not given 
sufficient time to receive and act on land use siting information. Furthermore, the makeup of 
citizen involvement committees often does not include minority or low income representation. 

It was agreed that all local governments need to enhance communication with minority and low 
income groups with respect to land use decisions that could affect their communities. The 
Committee discussed the effectiveness of amending the statewide planning goal on citizen 
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participation (Goal 1) to affirmatively require more active communication with low income and 
minority groups. LCDC requires local governments to review their comprehensive land use 
plans every four to six years, at which time these governments would review their citizen 
involvement apparatus to determine the broadness of its outreach. LCDC can issue enforcement 
orders in cases where it has been verified that a local government has been violating its own land 
use plan. Citizens can bring petition to LCDC if a local government persistently violates the 
citizen involvement provisions of its plan. 

Committee Recommendations 

Recommendation 6-1 
Enhance participation of affected communities in land use siting and review processes. 

Examples of how the state and local governments can implement this recommendation include: 
1. The statewide planning goal on citizen participation (Goal 1) would be amended to 

include language that affirms more effective communication with minority and low 
income groups regarding land use issues. 

2. Local governments would provide public notice for the siting and review of solid waste 
facilities and for facilities that use hazardous materials. 

Recommendation 6-2 
Ensure equity in community -development. 

Examples of how the state and local governments can implement this recommendation include: 
1. The state and local government zoning agencies would improve coordination and/or 

oversight on the siting of hazardous material-related uses. 

2. Local governments would develop more aggressive regulations that control the siting of 
businesses that use hazardous materials in residential areas. 

3. Local zoning codes would regulate the number of businesses that use hazardous materials 
allowed in one area in order to reduce the off-site impact of these facilities. 
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Chapter 7. Cleanup of Contaminated Sites 

Issue: Concern expressed regarding the state process for the cleanup of 
contaminated sites. 

Directive 

State agencies are to ensure that environmental equity ethics are integral to the cleanup of 
contaminated sites. 

DEQ's Cleanup Program 

DEQ identifies, evaluates and determines cleanup procedures for sites that are contaminated with 
hazardous wastes, petroleum products, and other hazardous substances. DEQ's Site Response 
section works on the highest priority, most seriously contaminated sites in the state. These are 
known as complex sites and include multiple releases over a large area to the soil, groundwater, 
air or surface water. DEQ's Voluntary Cleanup section grew of out of requests by prospective 
property owners and current property owners for assistance with their own environmental 
cleanup efforts. Though many of the sites involved are simple sites (that is, small releases of 
a few substances to the area's soil only), the Voluntary Cleanup section has taken on more 
complex sites as well. 

DEQ also maintains and updates its Environmental Cleanup Site Information System (ECSI), 
which is a list of sites around the state that are or may be contaminated and may require 
cleanup. DEQ also keeps a Confmned Release List which includes all facilities with a 
confirmed release; and an Inventory, which includes facilities with confmned release which, in 
addition, DEQ has determined through a preliminary assessment require further investigation, 
removal, remedial action, or related long-term environmental or institutional controls. 
The facilities in the Inventory are ranked based on the long and short-term threats they pose to 
public health and the environment. Once the nature and extent of contamination at a site has 
been determined, DEQ notifies the site's owner/operator and the immediate neighborhood as to 
the preferred option for remedial action. All public comments must be considered before a 
decision is made. 

Issue Topic and Discussion 

Topic 1. The adequacy of information on suspected and confirmed releases statewide that 
is available to the public: 
Staff acknowledged that early, meaningful and direct citizen participation can speed cleanups. 
At the national level, there has been criticism about EPA's willingness and ability to work with 
communities regarding cleanup efforts. Studies have shown disparities nationwide between white 

35 



and minority communities in the cleanup of Superfund sites16
. Congress is currently debating 

the reauthorization of Superfund to include such provisions as the creation of citizen information 
and access offices and community working groups to provide a stronger community voice in 
cleanup efforts. Currently, technical assistance grants are available to community groups to deal 
with Superfund sites. This includes assistance on issues such as how the community is affected 
and how groups can effect the timeliness of the cleanup or how the remedy is selected. 

ECSI and Citizens' Right-to-Know 
A key step in the state's environmental cleanup process is to identify the contaminated sites. 
Understanding this, the Committee was particularly interested in ECSI, since it lists all sites to 
which the State knows there has been a release of contamination or that the State suspects of 
being contaminated. Citizens have a right to know about hazardous releases to their 
environment, either suspected or confirmed; therefore, such information should be shared with 
the affected communities. Efforts have been made in the past to transmit information to local 
governments as part of their periodic review of their comprehensive land use plans. 

However, staff pointed out that while ECSI is available to the public, the list should be used 
only as an indicator because only those suspected or confirmed sites known to DEQ are 
included. Concern was expressed for predominantly low-income and/or minority areas that may 
or may not be contaminated by past practices, such as the Mississippi/ Albina Corridor in 
Northeast Portland where many petrochemical businesses once operated but has been converted 
for residential use. Indeed, part of the challenge that cleanup efforts present is to assure that the 
information the State has is complete and accurate. ECSI may not be representative of all sites 
because no one is required to report to DEQ the past release of hazardous substances on a 
particular site. Individuals such as private environmental consultants who are contracted by a 
prospective or current property owner may have such information but are not currently required 
to share this information with the State. Keeping DEQ's lists updated would help assure that 
the State is aware of all sites that may warrant cleanup action. 

Committee Recommendation 

Recommendation 7-1 
The State should improve ongoing efforts to update available information on suspected and 
confirmed hazardous substance release sites. 

Examples of how the State can implement this recommendation include: 
1. Require any person to report the release or existence of hazardous substances on a 

particular site to D EQ. 

16 
LAVELLE, M. and COYLE, M. (1992). "Unequal Protection: The Racial Divide in Environmental Law." National Law Journal. September 21, 

1992. 

36 



• 

Appendices 

Al 



Appendix A 

INTEREST GROUP INTERVIEW QUESTIONS 

1. What does the term environmental equity mean to you? 

2. Do you believe that environmental inequity exist in Oregon? If so, what problems are 
you aware of? 

3. Are there environmental inequity issues that you are concerned with in your community? 

4. Do you believe it is the state's responsibility to identify problems of environmental 
inequity? If so, what problems do you think are best addressed by the state? If not, who 
should bear the responsibility of addressing environmental inequity? 

5. How would you like to see the state address the issue? 

6. Who else should we talk to about this issue? 
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Appendix B 

SUMMARY OF POTENTIAL INEQUITY ISSUES IN OREGON 
(from agency and interest group/community organization interviews) 

• Public participation mechanisms are not accessible enough to minority and low income 
populations 

• Education and information materials are not tailored to various audiences 

• Occupational exposure to pesticides 

• Housing for farmworkers and their families 

• Contamination of soil surrounding farmworker housing 

• Dependence on well-water in rural areas versus commercial water source 

• lnstream water rights process - priority given to fish over drinking water 

• Fish consumption issues from Columbia River Slough and other waterways 

• Use of "industrial waterways" for recreation 

• Differential enforcement of water quality standards - east versus west portions of state 

• Human exposure from out-of-compliance sewage treatment plants in small communities 

• Portland combined sewer overflow problem economic impacts 

• Inability of tribes to pay solid waste disposal fees 

• Development siting - North Portland planned for the disadvantaged and "dirty" 
industries; how landfills and hazardous waste facilities are sited. 

• Proximity of residences to freeways 

• Exposure from contaminated sites 

• "Dirty" military sites 

• Radon exposure 

• Lead exposure 

• Asbestos exposure 
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Appendix C 

INTEREST GROUP INTERVIEW PARTICIPANTS 

Community Action Agency - Yamhill County 
Charlie Harris, CASA of Oregon (Newburg) 
Coquille Economic Development Corporation (Coos Bay) 
Confederated Tribes of Coos, Lower Umpqua and Siuslaw 
El Programa Hispano of Catholic Community Services (Gresham) 
Ecumenical Ministries of Oregon (Portland) 
Environmental Response Network (Portland) 
La Familia Sana (Hood River) 
La Familia Sana (Nyssa) 
Lutheran Family Services-Refugee Services (Portland) 
National Association of Minority Contractors (Portland) 
North Portland Citizens Committee 
North Portland Neighborhood Office 
Northwest Environmental Advocates (Portland) 
Odor Abatement Committee (Portland) 
Oregon Environmental Council (Portland) 
Oregonians for Food and Shelter (Salem) 
Oregon Chicano Concilio (Portland) 
Oregon Trout 
OSPIRG (Portland) 
River City Environmental Resource Network (Portland) 
Salud Medical Center (Woodburn) 
Confederated Tribes of Siletz Indians 
Sponsors Organized to Assist Refugees (SOAR) 
Tchinouk Tribe (Klamath Falls) 
United Community Action Network (Portland) 
Confederated Tribes of Warm Springs 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: February 7, 1997 

To: Environmental Quality Commission 

From: Langdon Marsh, Director 

Subject: Agenda Item K, February 28, 1997 EQC Meeting 

Information Item: PortlandNancouver Ozone Contingency Plan 
1996 Exceedance Analysis 

Statement of Purpose 

On July 12, 1996, the Environmental Quality Commission (EQC) adopted the 
Portland/Vancouver Ozone Maintenance Plan. One of the required elements of the maintenance 
plan is a contingency plan to address future exceedances of the federal ozone air quality standard. 

The contingency plan is triggered if two. exceedances of the ozone standard occur at the same 
monitoring site within three years (four exceedances at the same site over three years is a 
violation of the standard). The contingency plan requires the Department to analyze the 
meteorological conditions associated with the exceedances and present its findings and 
recommendations to the EQC within six months after validation of the exceedances (by March 
1997). 

During the summer of 1996 the ozone standard was exceeded twice at the Milwaukee monitoring 
site and once at the Carns site. As a result, the Department, in consultation with the Southwest 
Air Pollution Control Authority (SW APCA), has prepared the 1996 Portland/Vancouver Ozone 
Exceedance Analysis as an informational item for this meeting. 

Background 

The Portland/Vancouver Interstate Air Quality Maintenance Area (AQMA) has met the federal 
air quality standard for ozone, and is now requesting the Enviromnental Protection Agency 
(EPA) to redesignate the area to attainment status. This redesignation request is accompanied by 
a ten-year ozone maintenance plan adopted in July 1996 after an extensive public process. This 
plan contains emission reduction strategit;s affecting all major categories of ozone precursors, 
and generally represents the most cost-effective approaches. 

Historically, ozone levels in the PortlandNancouver AQMA have declined significantly since 
the 1970s, when levels were as high as 50 pen:ent over the ozone standard. This improvement 



Memo To: Enviromnental Quality Commission 
Agenda Item K, February 28, 1997 EQC Meeting 
Page2 

resulted from the implementation of federal and state emission control strategies which have 
focused primarily on reducing emissions from motor vehicles, gasoline, and industry. 

FIGURE 1: V ANCOUVERIPORTLAND OZONE TREND 
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Figure 1 indicates the downward trend in ozone levels since 1976. Each date in this graph 
represents the middle of a 3-year average, similar to the method for determining compliance with 
the ozone standard (0.12 ppm). As shown above, the PortlandNancouver area attained the ozone 
standard during the 3-year period centered around 1988, but then violated the standard during 
subsequent 3-year periods until attaining again in the 1991to1993 period. 

The year-to-year fluctuations in ozone levels as shown in Figure I, illustrates the influence of 
weather conditions on ozone formation. Peak ozone levels occur in the PortlandN ancouver 
AQMA during hot summer days with low wind speeds. Although ozone formation is complex 
and dependent on a number of factors, high ambient temperatures and ventilation conditions are 
considered the primary factors triggering ozone episodes or "ozone conducive" days. 

The Portland/Vancouver Ozone Maintenance Plan is based on reducing emissions to a level that 
maintains the ozone standard for a ten-year period, taking into account weather fluctuations. In 
order to accomplish this goal, the Department analyzed weather fluctuations over the last 20 
years, and calculated a maintenance emission level that would ensure that the ozone standard 
would be met 95 percent of the time, assuming "worst-case" weather fluctuations . Therefore, 
the emission reduction measures identified in the maintenance plan are based on a 95 percent 
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confidence level. These control measures are phased-in over time, with most measures fully 
implemented by 1999 (see Attachment 2). 

Of the many ozone control measures contained in the ozone maintenance plan, one of the key 
elements is the Public Education and Incentive Program and Clean Air Action Day 
announcements. Summer weather forecasts that indicate the potential for high ozone levels are 
declared "Clean Air Action Days" by the Department and SW APCA, and the public is 
encouraged to participate in various efforts to reduce emissions and avoid exceeding the ozone 
standard. These include carpooling, taking public transit, and avoiding using gasoline powered 
lawn equipment. Also during these days, Portland area gas terminals are asked to curtail 
gasoline barge loading activity between the hours of 2 a.m. to 2 p.m. A more detailed 
description of this program is provided in Attachment 3. 

In addition to the control measures in the plan are commitments to monitor the progress of the 
emission reductions which occur due to these control measures. Other commitments include 
conducting a "future study" (with SWAPCA) on the role of volatile organic compounds (VOC) 
and nitrogen oxides (NOx) in ozone formation in the Portland area. This Ozone Formation 
Study will incorporate computer modeling to analyze the role that upwind sources may have in 
influencing ozone formation in the Portland area, as well as re-evaluate the focus of ozone 
control strategies in reducing both VOC and NOx emissions to determine if one pollutant plays 
a more active role in ozone formation. In addition, the University of Washington is also 
conducting a study analyzing the meteorological conditions accompanying high ozone events in the 
Portland/Vancouver area. 

Results of the 1996 Ozone Exceedance Analysis 

The Portland/Vancouver Ozone Exceedance Analysis focused on evaluating the meteorological 
conditions related to the three ozone exceedances (two at one site) in 1996, using the best 
infonnation available, to determine whether these conditions were within the 95 percent 
confidence level in the maintenance plan. 1996 meteorological conditions conducive to ozone 
formation were compared with the weather fluctuations over the last 20 years, similar to the 
analysis used in the ozone maintenance plan. These meteorological factors were: (1) number of 
days above 90 degrees F; (2) ventilation index (indicative of air stagnation) on the highest ozone 
day; (3) wind speed on the highest ozone day; and (4) temperature and ventilation on ozone 
exceedance days. 

A full discussion of this meteorological review is described in Attachment 4. In summary, the 
meteorological data showed that the summer of 1996, when compared to the last 20 years, had 
close to the highest number of single days and consecutive days over 90 degrees F. In addition, 
1996 ventilation conditions on high ozone days were the worst compared to prior years, and were 
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contributed to by extremely low wind speeds. These ozone conducive conditions were most 
apparent on the 1996 exceedance days of July 14, July 26, and August 10, and the days just prior 
to these exceedances. The meteorological scenario which lead to these ozone exceedances were 
periods of consecutive +90 degree F days, followed by a significant drop in ventilation on the 
actual exceedance day, as stagnant weather conditions settled in. 

It can be concluded from the analysis that meteorological conditions in 1996 were: 

• the predominant cause of the ozone exceedances which occurred; 

• about equal to "worst-case" temperature, ventilation, and wind speed conditions over the 
last 20 years; and 

• consistent with the worst-case meteorology used in designing the control measures in the 
maintenance plan, and therefore within the 95 percent confidence level that assures the 
Portland area will not violate the ozone standard once control measures are fully 
implemented beginning in 1999. 

In addition to this meteorological evaluation, the Department reviewed ozone-related activities 
which took place around the 1996 exceedance days to see if any significant contributing sources 
could be identified. Due to the scope of such a major undertaking and the time constraints in 
completing this exceedance analysis, the Department was only able to conduct a limited review 
using best available information. The results of this review showed that there were no major 
contributions that could be identified from any particular VOC or NOx source, or category of 
sources. 

However, the Department did find that 1996 gasoline barge loading activity may have 
contributed to the ozone exceedance on August I 0, and to a lesser degree to the exceedances on 
July 14 and July 26 (see Attachment 5). While quantifying the contribution of this barge loading 
activity is difficult due to the complex nature of ozone formation, there was significant barge 
loading activity (about 48,000 barrels) which occuffed August 9 and likely contributed to the 
buildup of emissions which created the exceedance the next day. This activity produced an 
estimated 4 tons ofVOC, which are significant daily emissions for a single source if compared to 
the estimated total of 3 7 tons per day from all industrial point sources in the Portland area. ' 

It is important to note that this barge loading activity did not occur during the voluntary curtailment 
period of2 a.m. to 2 p.m., but immediately afterwards. This scenario of prior day barge loading 

' If the randomness of this activity is considered, as there is the potential for significantly greater future 
daily emissions than this if several different barge loading operations happen to coincide on the same day. 
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emissions can-ying over to the next day, but not occurring within the voluntary curtailment period, 
raises some question as to the ability of the 2 a.m. to 2 p.m. curtaihnent period to protect against 
potential contributions to ozone exceedances. 

Impact of the Proposed Ozone Standard 

It should be noted that EPA is currently proposing to replace the existing I-hour ozone standard 
of 0.12 parts per million (ppm) with a new 8-hour of 0.08 ppm standard. EPA plans to issue the 
final ozone standard by June 3 0, 1997. A preliminary review of historical data recently conducted 
by the Department showed that if such a standard were presently in place, the Portland/Vancouver 
area would be out of compliance. However, the Department estimates that the emission reduction 
strategies contained in the ozone maintenance plan would be sufficient to demonstrate attaimnent 
with the proposed standard. Further analysis of the impact of the proposed ozone standard will be 
made by the Department once the final standard is announced by EPA in June. 

Authority of the Commission with Respect to the Issue 

The Commission has authority to address this issue under ORS 468.020, 468A.035, and 
468A.310(2) 

Alternatives and Evaluation 

Based on the Department's findings, the Commission can mal<e one or more of the following 
recommendations: 

(1) Develop additional ozone emission reduction measures. 

(2) Conduct further studies to determine if additional measures are needed. 

(3) Take no action if it is believed no further ozone violations are likely. 

The results of the Department's ozone exceedance analysis supports #3 above, as exceptional 
weather conditions in 1996 were determined to be the predominant cause of the exceedances. 

Although no additional control measures are needed, during the interim years of 1997 and 1998 
as existing control measures are being implemented, public education outreach efforts could be 
increased to further minimize emissions on Clean Air Action days to reduce the possibility of 
exceedances occurring in these two years (see Conclusions below). 
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Summary of Public Input Opportunity 

The contingency plan requires this ozone exceedance analysis to be completed expeditiously 
(within six months) and presented directly to the EQC. There are no public input provisions 
associated with this requirement. However, SWAPCA did establish an advisory committee to 
review this analysis and present its findings/recommendations to the SW APCA Board of 
Directors. SWAPCA and this advisory committee is currently working on a report to the 
SW APCA Board to be completed by the end of February. The preliminary findings and 
recommendations from the SW APCA report are supported by the Department and reflected here 
in this staff report. 

Conclusions 

1. While the Department and SW APCA believe no new control measures are needed, increasing 
the effectiveness of the Clean Air Action Days dnring the interim years of 1997 and 1998 would 
provide a greater level of protection.· The following improvements have been identified through 
discussions between the Department and SW APCA. Due to the voluntary nature of these efforts, 
no additional emission reductions were estimated for these improvements. 

• Work with Portland area gasoline terminals on expanding the voluntary curtailment period 
for gas barge loading on Clean Air Action days beyond the 2 a.m. to 2 p.m. time period. 

• Through Clean Air Action Day publications, SW APCA to increase efforts to inform local 
citizens that ozone is a regional problem, not just a Portland problem, and that their 
assistance is needed to help reduce emissions. 

• DEQ and SW APCA contact more local businesses on Clean Air Action Days to increase 
participation in reducing emissions. 

• Increase the number of public surveys to evaluate the public attitudes and actions on Clean 
Air Action days, and modify the public education outreach program if necessary. 

• DEQ assist SW APCA in establishing a lawn mower buy-back program for Clark County 
similar to the Portland program. 

• Work with SW APCA to identify other possible improvements. 

2. Further study will be conducted to better understand the nature of ozone formation in the 
PortlandNancouver area, through the DEQ/SW APCA Ozone Formation Study and the University 
of Washington Meteorological Study of high ozone events. Upon completion of these studies, 
DEQ and SWAPCA will assess whether ozone control strategies need to be re-evaluated in light 
of the information obtained. 
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Intended Future Actions 

Under the contingency plan requirements, should the Commission decide additional control 
measures are warranted, the Department would have 12 months to develop and present these 
rules for adoption. Should the Commission decide more study is needed to determine if 
additional control measures are warranted, the Department would have to establish a timeframe 
for completion of this study, and presenting its findings to the Commission. 

Department Recommendation 

The Department recommends that no new additional ozone control measures are needed, and 
requests the Commission consider whether the improvements identified above should be 
pursued. 

Attachments 

The following attachments are included with this Informational Item: 

Attachment 1: Contingency Plan Excerpt from the Portland/Vancouver Ozone Maintenance Plan 
Attachment 2: List of Maintenance Plan Control Measures and Implementation Dates 
Attachment 3: PortlandN ancouver Public Education and Incentive Program 
Attachment 4: 1996 Meteorological Factors Conducive to Ozone Formation 
Attachment 5: 1996 Gasoline Barge Loading Emission Evaluation 

Reference Documents (available upon request) 

Draft "Ozone Exceedance Report, Summer 1996", prepared by the Southwest Air Pollution 
Control Authority, with assistance by the Oregon Department of Environmental Quality. 
January 29, 1997. 

"Maintenance Plan and Redesignation Request for the Portland/Vancouver Interstate Air Quality 
Maintenance Area (AQMA), State Implementation Plan Revision for Ozone", adopted July 12, 
1996. Prepared by Oregon Department of Environmental Quality and the Southwest Air 
Pollution Control Authority. 
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Attachment 1 

Contingency Plan Excerpt from the 
PortlandN ancouver Ozone Maintenance Plan 

If any emissions inventory exceeds the maintenance emission inventory level, or if two 
exceedances are recorded and validated at the same permanent ozone monitoring site within 
three years, DEQ in consultation with the SW APCA, will evaluate and identify the reason for 
the condition, and based on the results take one or more of the following actions: 

1. Implement additional emission reduction measures, for example: 

• Reformulated gasoline (after 2005); 
• Regional, full-scale, congestion pricing; 
• Accelerate implementation of a previously adopted Ozone Maintenance Plan 

strategy; or 
• Other appropriate measure identified in the evaluation. 

2. Conduct further studies to determine ;which, if any, additional emission reduction 
measures are needed. For example, recommended strategies could include: 

• Preparation of more :frequent emission inventories or periodic assessments of 
growth factors to evaluate emission trends; 

• Evaluation of the effect of specified emission sources and/or specified pollutants 
on maintenance of the ozone standard; 

• Evaluation of the effect of changes in meteorological conditions on maintenance 
of the ozone standard; 

• Assessment of the monitoring network and, if necessmy, installation of additional 
ambient monitors. 

3. No further action is necessary because conditions do not suggest that a future violation of 
the ozone standard is likely. For example, a recommendation of no further action could be 
warranted if: 

• Excess emission are within the margin of error in emission forecasts; 
• Changes in emission factors c.auses an apparent increase in emissions; 
• Changes in the definition of vblatile organic compounds caused an apparent 

emission increase; 
• The condition was due to a temporary increase in emissions that has ceased; 
• The situation was due to exceptional meteorological conditions. 

This evaluation will be based on the best information available m1d will be completed 
expeditiously but no later than 6 months follo;wing the implementation of the contingency plan. 



DEQ will present the fmdings to the EQC and then notify the Regional Administrator of the 
Environmental Protection Agency. 

Where rules are necessary to implement the recommendation, DEQ will develop any necessary 
rules in accordance with 40 CFR Section 51.102 and present them to the EQC no later than 12 
months after the completion of the evaluation described above. 

Where further studies are necessary to implement the recommendation, DEQ will establish a 
time frame for completion of the studies. The results of these studies will be presented to the 
EQC within the time frame established in the recommendation. 
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Attachment 2 

List of Maintenance Plan Control Measures 
and Implementation Dates 

CONTROL STRATEGY IMPLEMENTATION DATES 

1. Vehicle Inspection and Maintenance Program 
• Improved testing procedure 

• Expanded boundar/ 

2. VOC Area Source rules 
• Consumer Products 
• Aerosol Spray paints 
• Architectural coating (i.e., house paints) 

• Autobody paints 

3. EPA Non-road Engine rules (i.e., engines in equipment 
ranging from lawn mowers and golf carts to chainsaws, 
forklifts and cranes) 

• Heavy Duty Diesel Engine rule 
4 

• Small Non-road Engine Phase I rule
5 

• Small Non-road Engine Phase II rules
6 

• Outboard/Inboard Marine Engines 

4. Public Education Efforts 

• Lawn & Garden buy back program 
7 

• Clean Air Action days (media coverage, retail 
programs, Smart Park program) 

•Teacher workshops/school classroom exercises 
• Information booth at County fairs 
• Literature mailouts to public 
• Production & distribution of interactive video to the 

public 

Start Year 1 

1997 
1997 

1996 
1996 
1996 
1996 

1996/2000 
1997 
2001 

1998/2000 

1996 
1995 

1995 
1990 
1993 
1995 

Completion 

2006 
2006 

2006 
2006 
2006 
2006 

2006 
2006 
2006 
2006 

2000 
2006 

2006 
2006 
2006 
2006 

1 Each program requires time to become fully effective. Most programs will become fully effective in 1999. 
2 The strategy will continue to be implemented through the Maintenance Plan period and beyond unless 
DEQ discontinues the program. 
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3 The vehicle expansion boundary was expanded to areas outside Portland where a large percentage of the 
population commute into Portland, thereby contributing to ozone levels. 
4 This rule will regulate exhaust NO, and smoke standards for large non-road engines with a power output 
greater than 50 horsepower. 
5 This rule will regulate exhaust emissions ofVOC, NO" and CO for all new small gasoline engines 
manufactured after August 1, 1996. 
6 This rule is expected to regulate small gasoline engine exhaust and evaporative emissions, but is currently 
in negotiation at EPA. 
7 This program will be discontinued in the year 2000 because it is expected that the EPA Non-road Engine 
rules will have sufficiently phased-in to where this program is no longer needed. 



Attachment 3 

PortlandNancouver Public Education and Incentive Program 

The Department of Environmental Quality and Southwest Air Pollution Control Authority work 
together during potential high ozone days to alert the public of potential high ozone conditions 
and to encourage public participation in reduction measures. These efforts are called Clean Air 
Action days (CAA days). During these days, the Clark County Transit Authority (C-Tran) offers 
free ridership, gasoline barge loading facilities are asked to cruiail loading activities between the 
hours of2 a.m. and 2 p.m., and the public, through newspaper, radio, and television 
announcements, is encouraged to carpool, take public transit, use products with lower volatile 
organic compound components, and reduce the use of gasoline powered lawn equipment. The 
program is designed to help prevent an exceedance of the ozone standard on these potential high 
ozone days. A more detailed description of some of the CAA day programs are described below. 

Smart Park Free Parking for Carpoolers 

This program was voluntarily implemented in the begimring of the summer of 1996. The first 
rendition of the program allowed for any car carrying two or more people to park free at any 
Pmiland downtown Smart Park garage during officially declared Clean Air Action days. After 
the first heat wave from July 11-July 14, 1996, the program was re-evaluated to reduce the 
amount of fraudulent free parldng abuse by downtown shoppers and non-carpoolers. The Smart 
Park program was modified after July 14, 1996 to include a restriction that would in principal 
allow only real commuters to benefit by the program. These restrictions only allow for free 
parldng for carpooling drivers who arrive before 9 a.m. and leave after 3 p.m. 

Media Coverage 

There was a great deal of media coverage in both Vancouver and Portland highlighting the 
importance of following the Clean Air Action day advisories. In a recent survey conducted for 
the DEQ, approximately 80 percent of Portland residents had at least heard of Clean Air Action 
days, compared with only 42 percent in 1992. When a CAA day was to be forecast, primary 
office protocol at the DEQ was to assume responsibility for DEQ and SWAPCA and to fax the 
advisories to all newspapers, radio stations, and television stations. Marcia Danab, with DEQ 
public affairs, personally conducted numerous radio and television interviews for local 
broadcast. The Oregonian newspaper maintained a telephone bulletin board system, "Inside 
Line" thatlisted smog advisories and how to cut back on pollution--allowing for additional free 
educational publicity for Vancouver/Portland residents. The Columbian lists a pollution index 
in its daily weather section. 
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Retail Participation 

Fred Meyer Corporation implemented a program to set up signs at all store locations in 
Portland announcing CAA days to all shoppers. In-store vocal announcements about CAA days 
were made to shoppers, and employees wore pins with the message, "We'll all breathe easier, I 
left my car at home." In addition, over 70 Chevron gas stations in the Vancouver/Pmtland area 
displayed Clean Air Action day signs, reminding motorists about the presence of high ozone in 
the region. 

Overall, approximately 140 local businesses in Vancouver and the Portland area signed up to 
receive fax notification for CAA day advisories. Those businesses also received a packet of 
information/communication materials to be posted at work sites. Several of these businesses 
offered incentives such as discount cafeteria prices to entice workers to "eat-in" instead of 
driving out for lunch. 

Local Governments 

Aimed at reducing emissions from lawn and garden equipment, Washington County, 
Clackamas County, and the City of Portland participated in CAA days by curtailing all 
maintenance work using gasoline powered equipment on local parks and streets. 

In addition to the programs listed above, DEQ and Pmtland General Electric (PGE) also 
sponsored a lawnmower buyback program to replace gas powered lawn equipment with electric 
or push mowers, which was moderately successful and will be expanded to include all types of 
electric mowers with an increases subsidy. 
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Attachment 4 

1996 Meteorological Factors Conducive to Ozone Formation 
in the Portland/Vancouver Area 1 

1. Temperature 

The number of days for Portland/Vancouver above 90°F from 1976through1996 is shown 
in Figure 1. The total number of days above 90°F were graphed as the top line, the number 
of two consecutive days in a row above 90°F were graphed as the second line, and the 
number of three consecutive days in a row above 90°F were graphed as the bottom line. 

FIGURE 1: NUMBER OF DAYS ABOVE 90°F FOR 1, 2, AND 3 DAYS IN A Row 
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• the number of single days above 90°F in 1996 was about the same as the 1987 peak, but 
more than in other years. 

• the number of two and three consecutive days above 90°F in 1996 were more than in 
any other peak since to 197 6. 

• When compared with the last 20 years: 
* single days above 90°F is approximately 82 percent of the overall distribution 

1 Data is from the Portland Airport and National Weather Service in Salem. 
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* two consecutive days is approximately 91 percent 
* tlnee consecutive days is approximately 98 percent 

• These percentages average 90 percent of the overall distribution of above 90°F days for 
this time period. 

2. Ventilation 

The ventilation index is determined by multiplying wind speed and mixing height. The 
ventilation index for days which had the highest ozone values for the years 1977 to 1996 is 
shown in Figure 2. The numbers on the graph represents the high ozone values for each 
ventilation point graphed. 

FIGURE 2: VENTILATION INDEX ON THE HIGHEST OZONE DAY IN EACH YEAR 
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Figure 2 shows: 

• the 1996 ventilation index was the lowest over the past 20 years. 

while there is not a strong coll'elation between low ventilation index and high ozone 
concentration, a general relationship can be seen. 
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3. Wind Speed 

The wind speed for the highest ozone day in each year is shown in Figure 3. 

FIGURE 3: WIND SPEED ON THE HIGHEST OZONE DAY IN EACH YEAR 
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Fignre 3 shows: 

• 1996 had the second lowest wind speed out of the past 20 years. 

4. Ventilation, Temperature on Ozone Exceedance Days 

The ventilation index, temperatnre, wind speed and direction were gathered for the 
exceedance days and days before and after the exceedance days in 1988, 1994, and 1996 
to further characterize ozone exceedance days in relation to temperatnre and ventilation. 
Wind data used to calculate the ventilation index was obtained from the Portland airport; 
mixing height information used to calculate the ventilation index was calculated from 
Salem and Portland meteorological information. 

Figures 4, 5, and 6 on the next page show that the ozone exceedances in all three years tends 
to occnr on days with high temperatnre and low ventilation. The observed scenario is that 
high temperature conditions exist for a few days, the ventilation index decreases, and then 
the exceedance occnrs. The year 1996 had more days with a low ventilation index and high 
temperatnres than average as discussed above sections. 
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Figure 4: Temperature and Ventilation Index on 1988 Ozone Exceedance Days 

2.50 10~ 
I 

2.00 
85 

>< 
Q) 
'O 1.50 .!: 
c: 
0 
;::; 
.!!! 1.00 -
;::; 
c: 
Q) 

> 
0.50 

No Data No Data 
0.00 -j---+-

c::::::::J Ventilation ~Temp Degrees:J 

Note: Black bar represents exceedance days. 

Figure 5: Temperatures and Ventilation Index on 1994 Ozone Exceedance Days 
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Figure 6: Temperature and Ventilation Index on 1996 Ozone Exceedance Days 
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Attachment 5 

1996 Gasoline Barge Loading Emission Evaluation 

Gasoline barge loading emissions for Portland were calculated for the high ozone days in 1996 as 
shown below in Figure 1. Overall, gasoline barge loading emissions con1Tibute about 2.5 percent 
of the total Vancouver/Portland VOC emissions. However, these emissions occur on a relatively 
few number of days per year, malcing their potential contribution to high ozone days much higher 
than other sources emitting year-round. Therefore, in recent years on Clean Air Action days a 
voluntary curtaihnent approach has been used requesting area gas terminals curtail gasoline barge 
loading between the hours of2 a.m. to 2 p.m. Periodic checks by DEQ have verified that these 
curtailment requests have been complied with. There are currently no VOC control requirements 
for this activity. 
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Figure 1: 1996 Portland Barge Loading Emissions on 
CAA Days and Ozone Exceedance Days 
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Gasoline barge loading emissions on the CAA days in 1996 is identified in Figure 1. These 
emissions on CAA days occurred outside of the 2 a.m. to 2 p.m. curtailment period. However, 
it is worthwhile to note that on August 9th there was significant barge loading activity (about 
48,000 banels) occmTing just the day before an ozone exceedance on August 10th. This 
activity produced approximately 4 tons ofVOC, which is a significant daily emission for one 
source (e.g., if emitted 365 days per year would be nearly 1500 tons). For comparison 
purposes, all point sources in the Portland area are estimated to emit approximately 3 7 tons per 
dayofVOC. 



It is likely that voe emissions from barge loading on the 9th added to a buildup of emissions 
which contributed to ozone levels the following day. To a lesser degree barge loading emissions 
may have contributed to the ozone exceedance on July 14 and July 26. This raises the question as 
to whether the curtailment period of 2 a.m. to 2 p.m. is protective enough and should be 
expanded, particularly considering that the randomness of this activity could potentially cause 
even greater emissions to occur if major barge loading activity happened to coincide all on the 
same day. 
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State of Oregon 

Department of Environmental Quality 

To: 

From: 

Environmental Quality ,9P~~i1 ~i#'~ ,/ 
Langdon Marsh, DirecfcWf.hff/0 !IJ (/;;!/ 1y1rfiJ fhfl.1 

(/ 

Memorandum 

Date: February 12, 1997 

Subject: Agenda Item L,~ebyuary 28, 1997 EQC Meeting 

Statement of Purpose 

Authorize the transfer of the Field Burning Program to the Department of Agriculture in 
accordance with Oregon Revised Statute ORS 468A.585 and delegate signature approval of the 
Interagency Agreement to the Director of the Department of Environmental Quality. 

Background 

Since 1989, the Department of Environmental Quality and the State Department of Agriculture 
have been jointly conducting and administrating the field burning and propane flaming smoke 
management program as authorized by Oregon Revised Statutes 468A.550 through 468A.620 
and Oregon Administrative Rules 340, Division 26. 

Oregon Revised Statute 468A.610, promulgated in 1991, mandates a systematic reduction in 
acreage open field burned from 180,000 acres in 1991 to a maximum of 40,000 acres in 1998. 
The statute also places a 75,000 acre cap on acreage propane flamed. The grower community 
responded to the mandate by reducing the acreage burned at a faster rate than required by law. 
Prior to the passage of the statute, growers routinely open field burned in excess of 160,000 acres 
armually, however, in 1991 growers burned only 101,052 of the 180,000 acres allowed and in 
1996 only 76,417 acres were burned of the 100,000 acres allowed. Propane flaming has been 
reduced from approximately 30,000 acres in 1991 to 4,000 acres in 1996. 

Emolled House Bill 3044 passed by the 68th Oregon Legislative Assembly in 1995 amended 
Oregon Revised Statute 468A.585, directing the Environmental Quality Commission to enter 
into a Memorandum of Understanding with the State Department of Agriculture that provides for 
the State Department of Agriculture to operate all of the field burning program. The amended 
statutes provide the Department of Agriculture with the authority to impose and collect civil 
penalties for violations of Oregon Revised Statutes ORS 468A.555 to 468A.620 and Oregon 
Administrative Rules 340, Division 26 in the same marmer as the Environmental Quality · 
Commission and provides the Department of Agriculture with the authority to perform any 
function of the Environmental Quality Commission relating to the operation and enforcement of 
the field burning smoke management program. 
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The Oregon Department of Agriculture and the Department of Environmental Quality have 
jointly drafted a memorandum of understanding to carry out the mandate of House Bill 3044 and 
comply with Oregon Revised Statutes 468A.555 to 468A.620. The draft document has been 
reviewed by the State Attorney General as to form and content and found to be correctly 
structured. The document, as worded, satisfies and does not compromise any provisions of the 
Air Quality State Implementation Plan (SIP) filed with the US Environmental Protection 
Agency. 

Authority of the Commission with Respect to the Issue 

Oregon Revised Statute 468A.585 provides the Environmental Quality Commission with the 
authority and directs the Commission to transfer the Field Burning Program to the State 
Department of Agriculture. 

Alternatives and Evaluation 

Because House Bill 3044 does not specify a date for transferring the field burning program to 
the Department of Agriculture, the Department of Environmental Quality could continue 
operating the enforcement program indefinitely, however, we believe this is not the intent of the 
Legislature. Because the field burning program is funded by registration and burn permit fees 
and because the acreage of fields registered and burned continues to decline at a rapid rate, both 
agencies feel the program should now be consolidated to reduce program operating costs and 
preserve revenue for researching alternatives to open burning 

Summary of Public Input Opportunity 

The public had opportunities to address the proposed legislation during several hearings before 
the 1995 Oregon Legislature's Agriculture and Natural Resources Committee. 

Intended Future Actions 

NONE 

Department Recommendation 

It is recommended that the Commission review and approve the memorandum of understanding 
transferring the program to the State Department of Agriculture on June 16, 1997, and designate 
the Director of the Department of Environmental Quality to sign the memorandum on the 
commissions behalf. 
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Attachments 

A. The State Department of Agriculture/Oregon Department of Environmental Quality 
Interagency Agreement 

B. Oregon Revised Statute ORS 468A.555 to 468A.615 

C. House Bills 3343 & 3044 

Reference Documents (available upon request) 

NIA 

Approved: 

Section: 

Division: 

SDC 
F:\TEMPLATE\FORMS\EQCINFO.DOT 
10/13/95 

+rd-1A-
Report Prepared By: Stephen Crane 
Phone: 503-378-8240 ext. 254 
Date Prepared: January 22, 1997 



Interagency Agreement 

This agreement is between the Oregon Department of Enviromnental Quality (hereinafter called 
"DEQ") and the Oregon Department of Agriculture (hereinafter called "ODA"). This agreement 
is made pursuant to the authority granted in ORS 190.110 and 468A.585. This agreement 
replaces all previous agreements in their entirety. 

Definitions 

I. Terms of Agreement 

This agreement is effective upon signing by both parties and will end when terminated by 
one or both of the parties. Twelve months advanced notice of intent to terminate is 
required unless the parties agree to a shorter period. 

II. Statement of Work 

A. DEQ will perform the following tasks: 

1. Conduct inspections of field burning, propane flaming, and stack and pile 
burning operations in the Willamette Valley, and pursue, to completion, 
enforcement actions for violations that occurred on or before June 15, 
1997 against those persons found to be in violation oflegal requirements 
governing field burning. (DEQ will take enforcement action in accordance 
with DEQ's November 2, 1995 Enforcement Guidance unless otherwise 
agreed by the parties of this agreement). 

2. Receive fourth priority agricultural burning complaints for the 
Willamette Valley from October 1st through June 15th of each 
year. 

3. In consultation with ODA, operate and maintain a nephelometer network 
to evaluate the effectiveness of the field burning component of the Smoke 
Management program. 

4. Between July 5 and September 30 of each year, DEQ will provide 
and maintain the air monitoring network (accessible through 
phone lines to data loggers) for surface wind direction and speed. 
(Alteration ofthis network shall be by mutual agreement between DEQ 
and ODA.) 

5. Provide and maintain phone line access ports to meteorological and 
nephelometer data from the ambient monitoring networks described 
in items (2) and (3) above, and assure compatibility of the data. 



6. Review ODA evaluations and recommendations on field burning related 
tax credit applications and make final departmental recommendations for 
EQC action. 

7. Review all proposed rule changes to insure compatibility with EPA/DEQ 
State Implementation Plan (SIP). All SIP related rule revisions must be 
approved by DEQ. 

8. Pursuant to Oregon Revised Statute ORS 461A.610 and in consultation 
with the ODA, the Environmental Quality Commission may order 
temporary emergency cessation of all open field burning, propane flaming, 
or stack or pile burning in any area of the counties listed in Oregon 
Revised Statute ORS 468A.595 (2). 

B. ODA will perform the following tasks: 

1. By June 16, 1997, adopt Administrative Rules for Open Field Burning 
(including Enforcement and Civil Penalty procedures) and assume the 
responsibility for enforcement actions relating to field burning violations. 
(Thereafter, the administrative rules may be amended subject to condition 
II.A.7. above). 

2. Administer and provide the necessary personnel for the daily 
operation of the Smoke Management Program to include, at a 
minimum; grower registration, fee collections, acreage allocation, 
contractual agreements with fire districts, permit agents, and field 
coordinators, and oversight of these contractual agreements. 
Develop and provide a daily agricultural burn advisory to the State 
Fire Marshal during the period June 16 through September 30 of each 
year, develop and provide a daily burn forecast to growers, permit 
agents, and fire districts, determine the appropriateness of field 
burning, propane flaming, stack or pile burning, and fourth priority 
agricultural burning based upon information relating to daily 
meteorology, ground and aerial observation, and State Fire Marshall's 
flame spread index. Broadcast daily decisions on the times, places, and 
number of fields to be burned, and conduct the administration and 
regulatory oversight of these activities associated with the Smoke 
Management Program in accordance with the requirements adopted by the 
EQC and codified in Divisions 23 and 26 of Oregon's Administrative 
Rules. 
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3. From fees collected, ODA will remit to DEQ the amounts listed below. 
Payments will be made at the beginning of the month preceding each 
period. 

Payment No. Period Amount 

1. April $ 29,426 
2. July $ 15,000 
3. October $ 10,000 
4. January $ 12,330 

The above described payments will be revised periodically in accordance 
with the legislatively adopted budgets. In the event it appears that the 
revenue is not sufficient to meet the scheduled payment dates, ODA agrees 
to advise DEQ as soon as possible of the projected shortfall. A shortfall 
shall be deemed to exist when the amount of general fee revenue is less 
than the budget for smoke management, enforcement, and monitoring. 
Said shortfall, exclusive of third party contractual agreements, will be 
shared between ODA and DEQ in proportion to the respective amounts of 
their smoke management budgets (currently $66,756 for DEQ; 
$363,537 for ODA) unless otherwise agreed. 

Unanticipated expenses incurred by DEQ will be reported as soon as 
possible and a remedy will be promptly negotiated by the parties to this 
agreement. 

4. Provide tax credit application information and technical assistance 
on the application procedures/requirements. 

a. Receive tax credit applications from DEQ and prepare staff 
review reports for DEQ approval and review. 

b. Conduct inspections of a limited number of facilities, selected 
by DEQ, prior to completing the application staff review report. 

c. Participate in DEQ's tax credit training activities. 

d. Attend EQC meetings to provide input on applications 
when requested by DEQ. 

5. Ensure open conununications of daily burn conditions and program 
activities with DEQ and Lane Regional Air Pollution Authority. 

6. Receive agricultural burning related complaints for the Willamette 
Valley from June 16 through September 30 of each year. 
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7. Maintain the computer and modem to access the air quality and 
meteorological monitoring data system provided by DEQ. 

8. Respond to citizen complaints of illegal burning for the duration of 
the open field burning season. 

9. Prepare and publish an end of season field burning report prior to 
the end of each calendar year. If requested, meet with DEQ to discuss 
program effectiveness and needed improvements or modifications. 

10. Provide a communication system that satisfies the requirement of 
the field burning program. 

C. Joint Responsibilities: 

1. Develop and recommend for adoption by the Environmental Quality 
Commission (EQC) or ODA rulemaking which DEQ and ODA believe to 
be necessary to protect the health and safety of the public, provide 
the appropriate level of smoke management, and satisfy the 
requirements of DEQ's State Implementation Plan. 

2. Conduct an annual review of the Smoke Management Program, including 
daily coordination of burn activities, smoke impacts, complaints, and the 
air quality monitoring network, and provide recommendations for any 
needed improvements or modifications. 

III. Stipulations: 

The provisions in this agreement are intended only to establish the responsibilities of 
DEQ and ODA. The agreement does not create private rights or defenses for purposes of 
judicial or administrative proceedings involving the violation oflaws governing field 
burning. 
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Signatures 

Date: ________ _ 

Director or Delegate 
Oregon Department of Agriculture 

By ______________ _ Date: ________ _ 

Director or Delegate 
Oregon Department of Environmental Quality 
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FIELD BURNING AND PROPANE FLAMING 

468A.550 Definitions for ORS 
468A.555 to 468A.620 and 468A.992. As 
used in ORS 468A.555 to 468A.620 and 
468A.992: 

(1) "Smoke management" means the 
daily control of the conducting of open 
field burning to such times and places and 
in such amounts so as to provide for the 
escape of smoke and particulate matter 
therefrom into the atmosphere with minimal 
intrusion into cities and minimal impact on 
public health and in such a manner that 
under existing meteorological conditions a 
maximum number of acres registered can 
be burned in a minimum number of days 
without substantial impainnent of air 
quality. 

(2) "Smoke management program" 
means a plan or system for smoke 
management. A smoke management 
program shall include, but not be limited 
tcf, provisions for: 

(a) Annual inventorying and 
registering, prior to the burning season, of 
agricultural fields for open field burning; 

(b) Preparation and issuance of field 
burning permits by affected governmental 
agencies; 

( c) Gathering and disseminating 
regional and sectional meteorological 
conditions on a daily or hourly basis; 

(d) Scheduling times, places and 
amounts of agricultural fields that may be 
open burned daily or hourly, based on 
meteorological conditions during the 
burning season; 

(e) Conducting surveillance and 
gathering and disseminating information on 
a daily or more frequent basis; 

(f) Effective communications 
between affected personnel during the 
burning season; and 

(g) Employment of personnel to 
conduct the program. 

[Formerly 468 .453] 
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468A.555 Policy to reduce open 
field burning. The Legislative Assembly 

· declares it to be the public policy of this 
state to reduce the practice of open field 
burning while developing and providing 
alternative methods of field sanitization and 
alternative methods of utilizing and 
marketing crop residues. 

[1991 c.920 §3] 

468A.560 Applicability of open 
field burning, propane flaming and stack 
and pile burning statutes. Except for the 
fee imposed under ORS 468A.615 (l)(c), 
the provisions of ORS 468A.550 to 
468A.620 and 468A.992 shall apply only to 
open field burning, propane flaming and 
stack or pile burning of grass seed or cereal 
grain crop residues on acreage located in 
the counties specified in ORS 468A.595 
(2). 

[1991 c.920 §2] 

468A.565 Use of certified 
alternative thermal field sanitizer. 
Notwithstanding any provision of ORS 
468A.550 to 468A.620 and 468A.992, any 
acreage sanitized by the use of an 
alternative thermal field sanitizer certified 
by the Environmental Quality Commission 
and the Director of Agriculture shall be 
exempt from the provisions of ORS 
468A.550 to 468A.620 and 468A.992. 

[1991 c.920 §5] 

468A.570 Classification of 
atmospheric conditions; marginal day 

( 1) As used in this section: 
(a) "Marginal conditions" means 

atmospheric conditions such that smoke and 
particulate matter escape into the upper 
atmosphere with some difficulty but not 



such that limited additional smoke and 
particulate matter would constitute a danger 
to the public health and safety. 

(b) "Marginal day" means a day on 
which marginal 'conditions exist. 

(2) For purposes of ORS 476.380 
and 478.960, the commission shall classify 
different types or combinations of 
atmospheric conditions as marginal 
conditions and shall specify the extent and 
types of burning that may be allowed under 
different combinations of atmospheric 
conditions. A schedule describing the types 
and extent of burning to be permitted on 
each type of marginal day shall be prepared 
and circulated to all public agencies 
responsible for providing information and 
issuing permits under ORS 476.380 and 
478.960. The schedule shall give first 
priority to the burning of perennial grass 
seed crops used for grass seed production, 
second priority to annual grass seed crops 
used for grass seed production, third 
priority to grain crop burning, and fourth 
priority to all other burning and shall 
prescribe duration of periods of time during 
the day when burning is authorized. 

(3) In preparing the schedule under 
subsection (2) of this section, the . 
commission shall provide for the 
assignment of fourth priority burning by the 
State Department of Agriculture in 
accordance with the memorandum of 
understanding established pursuant to ORS 
468A.585. 

( 4) In preparing the schedule 
required under subsection (2) of this 
section, the commission shall weigh the 
economic consequences of scheduled 
burnings and the feasibility of alternative 
actions, and shall consider weather 
conditions and other factors necessary to 
protect the public health and welfare. 

(5) None of the functions of the 
commission under this section or under 
ORS 476.380 or 478.960, as it relates to 
agricultural burning, shall be performed by 
any regional air quality control authority 
established under ORS 468A.105. 
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[1991 c.920 §6] 

468A.575 Permits for open 
burning, propane flaming or stack or 
pile burning 

(1) Permits for open burning, 
propane flaming or stack or pile burning of 
the residue from perennial grass seed 
crops, annual grass seed crops and cereal 
grain crops are required in the counties 
listed in ORS 468A.595 (2) and shall be 
issued in accordance with rules adopted by 
the Environmental Quality Commission and 
subject to the fee prescribed in ORS 
468A.615. The permit described in this 
section shall be issued in conjunction with 
permits required under ORS 476.380 or 
478.960. 

(2) By rule the Environmental 
Quality Commission may delegate to any 
county court, board of county 
commissioners, fire chief of a rural fire 
protection district or other responsible 
person the duty to deliver permits to bum 
acreage if the acreage has been registered 
under ORS 468A.615 and fees have been 
paid as required in ORS 468A.615. 

[1991 c.920 §7] 

468A.580 Permits; inspections; 
planting restrictions 

(1) Permits under ORS 468A.575 for 
open field burning of cereal grain crops 
shall be issued in the counties listed in ORS 
468A.595 (2) only if the person seeking the 
permit submits to the issuing authority a 
signed statement under oath or affirmation 
that the acreage to be burned will be 
planted to seed crops other than cereal 
grains which require flame sanitation for 
proper cultivation. 

(2) The department shall inspect 
cereal grain crop acreage burned under 
subsection (1) of this section after planting 
in the following spring to determine 
compliance with subsecticln (1) of this 
section. 



(3) Any person planting contrary to 
the restrictions of subsection (1) of this 
section shall be assessed by the department 
a civil penalty of $25 for each acre planted 
contrary to the restrictions. Any fines 
collected by the department under this 
subsection shall be deposited by the State 
Treasurer in the Department of Agriculture 
Service Fund to be used in carrying out the 
smoke management program in cooperation 
with the Oregon Seed Council and for 
administration of this section. 

(4) Any person planting seed crops 
after burning cereal grain crops under 
subsection (1) of this section may apply to 
the department for permission to plant 
contrary to the restrictions of subsection ( 1) 
of this section if the seed crop fails to 
grow. The department may allow planting 
contrary to the restrictions of subsection ( 1) 
of this section if the crop failure occurred 
by reasons other than the negligence or 
intentional act of the person planting the 
crop or one under the control of the person 
planting the crop. 

[1991 c.920 §8] 

468A.585 Memorandum of 
understanding with Department of 
Agriculture 

(1) The Environmental Quality 
Commission shall enter into a 
memorandum of understanding with the 
State Department of Agriculture that 
provides for the State Department of 
Agriculture to operate all of the field 
burning program. 

(2) Subject to the terms of the 
memorandum of understanding required by 
subsection (1) of this section, the State 
Department of Agriculture: 

(a) May perform any function of the 
Environmental Quality Commission or the 
Department of Environmental Quality 
relating to the operation and enforcement of 
the field burning smoke management 
program. 
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(b) May enter onto and inspect, at 
any reasonable time, the premises of any 
person conducting an open field burn to 
ascertain compliance with a statute, rule, 
standard or permit condition relating to the 
field burning smoke management program. 

[1991 c.920 §4; 1995 c.358 §3] 

468A.590 Duties of Department of 
Agriculture. Pursuant to the memorandum 
of understanding established under ORS 
468A.585, the State Department of 
Agriculture: 

(1) Shall: 
(a) Conduct the smoke management 

program established by rule by the 
Environmental Quality Commission as it 
pertains to open field burning, propane 
flaming and stack or pile burning. 

(b) Aid fire districts and permit 
agents in carrying out their responsibilities 
for administering field sanitization 
programs. 

(2) May: 
(a) Enter into contracts with public 

and private agencies to carry out the 
purposes set forth in subsection ( 1) of this 
section; 

(b) Obtain patents in the name of the 
State of Oregon and assign such rights 
therein as the State Department of 
Agriculture considers appropriate; 

( c) Employ personnel to carry out the 
duties assigned to it; and 

(d) Sell and dispose of all surplus 
property of the State Department of 
Agriculture related to smoke management, 
including but not limited to straw-based 
products produced or manufactured by the 
State Department of Agriculture. 

[1991 c.920 §9] 

468A.595 Commission rules to 
regulate burning pursuant to ORS 
468A.610. In order to regulate open field 
burning pursuant to ORS 468A.610: 



(1) In such areas of the state and for 
such periods of time as it considers 
necessary to carry out the policy of ORS 
468A.010, the commission by rule may 
prohibit, restrict' or limit classes, types and 
extent and amount of burning for perennial 
grass seed crops, annual grass seed crops 
and grain crops. 

(2) In addition to but not in lieu of 
the provisions of ORS 468A.610 and of 
any other rule adopted under subsection (1) 
of this section, the commission shall adopt 
rules for Multnomah, Washington, 
Clackamas, Marion, Polk, Yamhill, Linn, 
Benton and Lane Counties, which provide 
for a more rapid phased reduction by 
certain permit areas, depending on 
particular local air quality conditions and 
soil characteristics, the extent, type or 
amount of open field burning of perennial 
grass seed crops, annual grass seed crops 
and grain crops and the availability of 
alternative methods of field sanitation and 
straw utilization and disposal. 

. (3) Before promulgating rules 
pursuant to subsections (1) and (2) of this 
section, the commission shall consult with 
Oregon State University and may consult 
with the Soil Conservation Service, the 
Agricultural Stabilization Commission, the 
State Soil and Water Conservation 
Commission and other interested agencies. 
The department shall advise the 
commission in the promulgation of such 
rules. The commission must review and 
show on the record the recommendations of 
the department in promulgating such rules. 

(4) No regional air quality control 
authority shall have authority to regulate 
burning of perennial grass seed crops, 
annual grass seed crops and grain crops. 

(5) Any amendments to the State 
Implementation Plan prepared by the state 
pursuant to the Federal Clean Air Act, as 
enacted by Congress, December 31, 1970, 
and as amended by Congress August 7, 
1977, and November 15, 1990, and Acts 
amendatory thereto shall be only of such 
sufficiency as to gain approval of the 
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amendment by the United States 
Environmental Protection Agency and shall 
not include rules promulgated by the 
commission pursuant to subsection (1) of 
this section not necessary for attainment of 
national ambient air quality standards. 

[Formerly 468.460] 

468A.597 Duty to dispose of straw. 
Unless otherwise specifically agreed by the 
parties, after straw is removed from the 
fields of the grower, the responsibility for 
the further disposition of the straw, 
including burning. or disposal, shall be upon 
the person who bales or removes the straw. 

[1993 c.414 §2] 

468A.600 Standards of practice 
and performance. The Environmental 
Quality Commission shall establish 
standards of practice and performance for 
open field burning, propane flaming, stack 
or pile burning and certified alternative 
methods to open field burning. 

[1991 c.920 §10] 

468A.605 Duties of Department of 
Environmental Quality. The Department 
of Environmental Quality, in coordinating 
efforts under ORS 468.140, 468.150, 
468A.020, 468A.555 to 468A.620 and 
468A.992, shall: 

( 1) Enforce all field burning rules 
adopted by the Environmental Quality 
Commission and all related statutes; and 

(2) Monitor and prevent unlawful 
field burning. 

[1991 c.920 §11; 1995 c.358 §4] 

468A.610 Reduction in acreage to 
be open burned, propane flamed or stack 
or pile burned 

(1) Except as provided under ORS 
468A.620, no person shall open bum or 
cause to be open burned, propane flamed 



or stack or pile burned in the counties 
specified in ORS 468A.595 (2), perennial 
or annual grass seed crop or cereal grain 
crop residue, unless the acreage has been 
registered under ORS 468A.615 and the 
permits required by ORS 468A.575, 
476.380 and 478.960 have been obtained. 

(2) The maximum total.registered 
acreage allowed to be open burned per year 
pursuant to subsection ( 1) of this section 
shall be: 

(a) For 1991, 180,000 acres. 
(b) For 1992 and 1993, 140,000 

acres. 
(c) For 1994 and 1995, 120,000 

acres. 
(d) For 1996 and 1997, 100,000 

acres. 
(e) For 1998 and thereafter, 40,000 

acres. 
(3) The maximum total acreage 

allowed to be propane flamed under 
subsection (1) of this section shall be: 

(a) In 1991 through 1997, 75,000 
acres per year; and 

(b) In 1998 and thereafter, 37 ,500 
acres per year may be propane flamed. 

(4)(a) After January 1, 1998, fields 
shall be prepared for propane flaming by 
removing all loose straw or vacuuming or 
prepared using other techniques approved 
by rule by the Environmental Quality 
Commission. 

(b) After January l, 1998, propane 
equipment shall satisfy best available 
technology. 

(5) Notwithstanding the limitations 
set forth in subsection (2) of this section, in 
1991 and thereafter, a maximum of 25, 000 
acres of steep terrain and species identified 
by the Director of Agriculture by rule may 
be open burned and shall not be included in 
the maximum total permitted acreage. 

( 6) Acreage registered to be open 
burned under this section may be propane 
flamed at the registrant's discretion without 
reregistering the acreage. 

(7) In the event of the registration of 
more than the maximum allowable acres 
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for open burning in the counties specified 
in ORS 468A.595 (2), after 1996, the 
commission, after consultation with the 
State Department of Agriculture, by rule or 
order may assign priority of permits based 
on soil characteristics, the crop type, 
terrain or drainage. 

(8) Permits shall be issued and 
burning shall be allowed for the maximum 
acreage specified in subsection (2) of this 
section unless: 

(a) The daily determination of 
suitability of meteorological conditions, 
regional or local air quality conditions or 
other burning conditions requires that a 
maximum number of acres not be burned 
on a given day; or 

(b) The commission finds after 
hearing that other reasonable and 
economically feasible, environmentally 
acceptable alternatives to the practice of 
annual open field burning have been 
developed. 

(9) Upon a finding of extreme danger 
to public health or safety, the commission 
may order temporary emergency cessation 
of all open field burning, propane flaming 
or stack or pile burning in any area of the 
counties listed in ORS 468A.595 (2). 

(10) The commission shall act on any 
application for a permit under ORS 
468A.575 within 60 days of registration 
and receipt of the fee required under ORS 
468A.615. The commission may order 
emergency cessation of open field burning 
at any time. Any other decision required 
under this section must be made by the 
commission on or before June 1 of each 
year. 

[1991 c.920 §12; 1995 c.358 §5] 

468A.615 Registration of acreage 
to be burned; fees 

(l)(a) On or before April 1 of each 
year, the grower of a grass seed crop shall 
register with the county court or board of 
county commissioners, the fire chief of a 
rural fire protection district, the designated 



representative of the fire chief or other 
responsible persons the number of acres to 
be open burned or propane flamed in the 
remainder of the year. At the time of 
registration, the' Department of 
Environmental Quality shall collect a 
nonrefundable fee of $2 per acre registered 
to be sanitized by open burning or $1 per 
acre to be sanitized by propane flaming. 
The department may contract with counties 
and rural fire protection districts or other 
responsible persons for the collection of the 
fees which shall be forwarded to the 
department. Any person registering after 
April 1 of each year shall pay an additional 
fee of $1 per acre registered if the late 
registration is due to the fault of the late 
registrant or one under the control of the 
late registrant. Late registrations must be 
approved by the department. Copies of the 
registration form shall be forwarded to the 
department. The required registration must 
be made and the fee paid before a permit 
shall be issued under ORS 468A.575. 

(b) Except as provided in paragraph 
( d) of this subsection, the department shall 
collect a fee in accordance with paragraph 
( c) of this subsection for issuing a permit 
for open burning, propane flaming or stack 
or pile burning of perennial or annual grass 
seed crop or cereal grain crop residue 
under ORS 468A.555 to 468A.620 and 
468A. 992. The department may contract 
with counties and rural fire protection 
districts or other responsible persons for the 
collection of the fees which shall be 
forwarded to the department. 

(c) The fee required under paragraph 
(b) of this subsection shall be paid within 
10 days after a permit is issued and shall 
be: 

(A) $8 per acre of crop sanitized by 
open burning in the counties specified in 
ORS 468A.595 (2); 

(B) $4 per acre of perennial or 
annual grass seed crop sanitized by open 
burning in any county not specified in ORS 
468A.595. (2); 

( C) $2 per acre of crop sanitized by 
propane flaming; 

(D) For acreage from which 100 
percent of the straw is removed and burned 
in stacks or piles: 

(i) $2 per acre from January l, 1992, 
to December 31, 1997; 

(ii) $4 per acre in 1998; 
(iii) $6 per acre in 1999; 
(iv) $8 per acre in 2000; and 
(v) $10 per acre in 2001 and 

thereafter; and 
(E) For acreage from which less than 

100 percent of the straw is removed and 
burned in stacks or piles, the same per acre 
as the fee imposed under subparagraph (D) 
of this paragraph, but with a reduction in 
the amount of acreage for which the fee is 
charged by the same percentage as the 
reduction in the amount of straw to be 
burned. 

( d) The fee required by paragraph (b) 
of this subsection shall not be charged for 
any acreage where efficient burning of 
stubble is accomplished with equipment 
certified by the department for field 
sanitizing purposes or with any other 
certified alternative method to open field 
burning, propane flaming or stack or pile 
burning. The fee required by paragraph (b) 
of this subsection shall not be charged for 
any acreage not harvested prior to burning 
or for any acreage not burned. 

(2) All fees collected under this 
section shall be deposited in the State 
Treasury to the credit of the Department of 
Agriculture Service Fund. Such moneys are 
continuously appropriated to· the State 
Department of Agriculture for the purpose 
of carrying out the duties and 
responsibilities carried out by the State 
Department of Agriculture pursuant to the 
memorandum of understanding established 
under ORS 468A.585. 

(3) It is the intention of the 
Legislative Assembly that the programs for 
smoke management, air quality monitoring 
and the enforcement of rules under ORS 
468A.550 to 468A.620 and 468A.992 be 



operated in a manner that maximizes the 
resources available for the research and 
development program. Therefore, with 
regard to the disbursement of funds 
collected under subsection (1) of this 
section, the State Department of 
Agriculture shall act in accordance with the 
intent of the Legislative Assembly and 
shall: 

(a) Pay an amount to the county or 
board of county commissioners or the fire 
chief of the rural fire protection district or 
other responsible person, for each fire 
protection district, $1 per acre registered 
for each of the first 5,000 acres registered 
for open field burning and propane flaming 
in the district, 75 cents per acre registered 
for each of the second 5, 000 acres 
registered in the district and 35 cents per ' 
acre registered for all acreage registered in 
the district in excess of 10, 000 acres, to 
cover the cost of and to be used solely for 
the purpose of administering the program 
of registration of acreage to be burned, 
issuance of permits, keeping of records and 
other matters directly related to agricultural 
field burning. For each acre from which 
straw is removed and burned in stacks or 
piles, the State Department of Agriculture 
shall pay to the county or board of county 
commissioners, or the fire chief of the rural 
fire protection district or other responsible 
person, 25 cents per acre. 

(b) Designate an amount to be used 
for the smoke management program. The 
State Department of Agriculture by contract 
with the Oregon Seed Council or otherwise 
shall organize rural fire protection districts 
and growers, coordinate and provide 
communications, hire ground support 
personnel, provide aircraft surveillance and 
provide such added support services as are 
necessary. 

( c) Retain funds for the operation and 
maintenance of the Willamette Valley field 
burning air quality impact monitoring 
network and to insure adequate 
enforcement of rules established by the 
Environmental Quality Commission 
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governing standards of practice for open 
field burning, propane flaming and stack or 
pile burning. 

(d) Of the remaining funds, designate 
an amount to be used for additional funding 
for research and development proposals 
·described in the plan developed pursuant to 
section 15, chapter 920, Oregon Laws 
1991. 

(1991 c.920 §13; 1993 c.414 §3; 1995 c.79 
§285; 1995 c.358 §6] 

468A.620 Experimental field 
sanitization 

(1) Notwithstanding the provisions of 
ORS 468A.610, for the purpose of 
improving by demonstration or 
investigation the environmental or 
agronomic effects of alternative methods· of 
field sanitization, the commission shall by 
rule allow experimental field sanitization 
under the direction of the department for up 
to 1,000 acres of perennial grass seed 
crops, annual grass seed crops and grain 
crops in such areas and for such periods of 
time as it considers necessary. 
Experimental field sanitization includes but 
is not limited to: 

(a) Development, demonstration or 
training personnel in the use of special or 
unusual field ignition techniques or 
methodologies. 

(b) Setting aside times, days or areas 
for special studies. 

(c) Operation of experimental mobile 
field sanitizers and improved propane 
flaming devices. 

( d) Improved methods of stack or 
pile burning. 

(2) The commission may allow open 
burning under this section of acreage for 
which permits have not been issued under 
ORS 468A.610 if the commission finds that 
the experimental burning: 

(a) Can, in theory, reduce the 
adverse effects on air quality or public 
health from open field burning; and 



(b) Is necessary in order to obtain 
information on air quality, public health or 
the agronomic effects of an experimental 
form of field sanitization. 

(3) The commission may, by rule, 
establish fees, registration requirements and 
other requirements or limitations necessary 
to carry out the provisions of this section. 

[1991 c.920 §14] 

Note: Sections 15 and 23, chapter 920, Oregon 
Laws 1991, provide: 

Sec. 15. Department of Agriculture plan 
for awarding funding for research or 
development of alternatives to field 
burning, propane flaming and stack 
burning. (1) The State Department of 
Agricultore annually shall develop a plan 
to award funding for applied research or 
development of methods, techniques or 
equipment related to alternatives to the 
practices of open field burning, propane 
flaming and stack or pile burning. The 
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funding plan shall include fees made 
available for such purposes and 
appropriations from the State of Oregon in 
the amount of $500,000 for each year from 
1992 through 1997. The plan shall include 
funding for research proposals, including 
but not limited to: 
(a) Utilization and marketing of crop 
residue, such as straw; 
(b) Research on development of alternate 
crops; and 
(c) Research on development of alternate 
weed, pest and disease controls, including 
but not limited to genetic research. 
(2) The State Department of Agricultore 
shall submit its annual research plan to the 
Joint Legislative Committee on Ways and 
Means, or during the interim between 
legislative sessions, to the Emergency 
Board. [1991 c.920 §15; 1995 c.79 §395] 
Sec. 23. Section 15 of this Act is 
repealed January 1, 1998. [1991 
c.920 §23] 
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House Bill 3044 
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SUMMARY 

The following summary is not prepared by the spcnaors of the me...- and is not a part of th• body thereof aubject 
ta coD.Bideration by the LegiJl!ati?e Assembly: It is an editat's brief statement: of the e.sential features of the 
measure as introduced. · 

Requires State Department of Agriculture to assume all responsibility for operating open field 
burning program. Allows department to impose civil penalty for violation. ; 

A BILL FOR AN ACT 

Relating to open field burning; creating new provisions; and amending ORS 468A.585, 468A.605 and 

468A.610. 

Be It Enacted by the People of the State of Oregon: 

SECTION l. Section 2 of this Act is added to and made a part of ORS 468A.555 to 

468A.620. 

SECTION 2. (1) In addition to any liability or penalty provided by law, the State Depart· 

ment of Agriculture may impose a civil penalty on any ·person who fails to comply with a 

provision of ORS 468A.555 to 46BA.620 or any rule adopted thereunder, or a pi'rl]l.it issued 

· under ORS 468A.555 to 468A.620, relating to open field burning. 

(2) The State Department of Ai:riculture shall impose any civil penalty under this section 

in the same manner as the Department of Environmental Quality imposes and collects a civil 

peJ!.alty under ORS 468.140 (6). 

SECTION 3. ORS 468A.585 is amended to read: 

·468A.585. [Before JarU,,,,,y l, 1992,] (1) The Environmental Quality Commission shall enter into 

a memorandum of understanding with the State Department of Agriculture that provides for, the 

[operation ofJ State Department of Agriculture to operate all [or part] of the field burning smoke 

management program [by the State Department of Agri<:ultun1. 

(2) Subject to the terms of the memorandum of understanding required by subsection (1) 

of this section, the State Department of Agriculture: 

(a) May perform any function of.the Environmental Quality Commission or the Depart

ment of Environmental Quality relating to the operation and enforcement of the field burn· 

ing smoke management program. 

(b) May enter onto and inspect, at any reasonable time, the premises of any person 

conducting an open field burn to ascertain compliance with a statute, rule, standard or per

mit condition relating to the field burning smoke management progrrun. 

SECTION 4. ORS 468A.605 is amended to read: 

468A.605. The Department of liliivironmantal Quality, in coordinating efforts under ORS 468.140, 

468.150, 468A.020 and 468A.555 to 468A.620, shall: 

(1) Enforce all field burning rules adopted by the Environmental Quality Commission and all 

NOTE: Matter in bold!aced type in an ameu.dad. aoctfon'it :rte.Wj matter (ital.L: ccd b~ la uittin( la.w to be cmilicd. 
N rJW aectiona are i.D boldtacod. type. 
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related statutes; and 

(2) Monitor and prevent u:nlawful field burning, [; and] 

[(,3) ManitDr and study the impact of open. field burning on air quality in. the Willamette Valley,} 

SECTION 5. ORS 468A.610 is amended to read: 

468A.610. (l~ Except as provided under ORS 468A.620, no person shall open burn or cause to be 

open burned, propane flamed or stack or pile bmned m the counties specified in ORS 468A.595 (2), 

perennial or annual grass 'seed crop or cereal grain crop· residue, unless the acreage has been reg· 

istared under ORS 468A.615 and the permits required by ORS 468A.575, 476.380 and 478.960 have 

been obtained. 

(2) The maxhnum total registered acreage allowed to be open buroed per year pursuant to sub-

section (1) of this section shall be: 

(a) Far 1991, 180,000 acres. 

Cb) Far 1992 and 1993, 140,000 acres. 

(c) For 1994 and 1995, 120,000 acres. 

(d) For 1996 and 1997, 100,000 acres. 

(e) For 1998 and thereafter, 40,000 acres. 

(3) The maximum total acreage allowed to be propane flamed under subsection (1) of this section 

shall be: 

(a) In 1991 through 1997, 75,000 acres· per year; and 

(b) In 1998 and thereafter, [if the preparations and standards under subsection (4) of this section 

are met, and a system of monitDring tkveloped. by the department UuiU:ates that not more than 20 

pounds of particulate mait2r 10 microns in. diameter or less is emitt2d for each acre propane flamed, 
75,000] 37,500 acres per year may be propane flamed. 

(4Xa) After January 1, 1998, fields shall be prepared for propane flaming by removing all loose 

straw or vacuuming or prepared using other techniques approved by rule by the Environmental 

Quality Commission. 

(b) After. January l, 1998, propane .equipment shall satisfy best available technology. [and result 

in achieving a. standard of."] 

((AJ Nat more than 20 pounds of particu.Za.te matter 10 microns in. diameter or les.s being emitted 

for each acre propane flamed; or] 

[(B) An.other equiualent standard adopted by rule by the commission.} 

(5) Notwithstandmg the limitations set forth m subsection (2) of this section, in 1991 and 

thereafter, a maximum of 25,000 acres of steep terrain and species identified by the Director. of Ag

riculture by rule may be open burned and shall not be included in the maximum total permitted 

acreage . 

. (6) Acreage registered to be open burned under this section may be propane flamed at the reg

istrant's discretion without reregistering the acreage. 

(7) In the event of the registration of more than the maximum allowable acres for open burning 

in the counties specified m ORS 468A.595 (2), after 1996, the commission, after consultation with the 

State Department of Agriculture, by rule or order may assign priority of permits based on soil 

characteristics, the crop type, terrain or drainage. 

(8) Permits shall be issued and burning shall lie allowed for tho maximum acreage specified, in 

subsection (2) of this section unless: 

(a) The daily determination of suitability of m'."teorological condition•, regional or local air 

quality conditions or other burning conditions requi;res that a m.aximtir;i number of acres not be 
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burned on a .given day; or 

(b} The ""mmission finds after hearing that other reasonable and economically feasible, envi

ronmentally acceptable alternatives to the practica of annual open· field burning have been devel-
' oped. 

(9) Upon a finding of extreme danger to public health or safety, the commission may order 

temporary emergency cessatilln of all open field burning, propane flaming or stack or pile burning 

in any area of the counties listed in ORS 468A.595 (2). 

(10) The commission shall act on any application for a permit under ORS 468A.575 within 60 

days of registration and receipt of the fee required under ORS 468A.615. The commission may order 

emergency cessation of open field burning at any time. Any other decision required under this sec

tion must be made by the colllilrission on or before Juue 1 of each year. 

(3] 
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AN ACT 

Relating to field burning; creating new provisions; amending ORS 468.460, 468.995, 476.380 and 
471\.960; repealing ORS 468.450, 468.455, 468.458, 468.465, 468.470, 468.472, 468.474, 468.475, 
468.480, 468.490 and 468.495; appropriating money; and declaring an emergency. 

Be It Enacted by the People of the State of Oregon: 

SECTION l. Sections 2 to 15 of this Act are added to and made a part of ORS 468.455 to 
468.480. 

SECTION 2. Except for the fee imposed under section 13 (l)(c) of this 1991 Act, the provisions 
of ORS 468.450 to 468.495 shall apply only to open field burning, propane flaming and stack or pile 
burning of grass seed or cereal grain crop residues on acreage located in the counties specified in 
ORS 468.460 (2). 

SECTION 3. The Legislative Assembly declares it to be the public policy of this state to reduce 
the practice of open field burning while developing and providing alternative methods of field 
sanitization and· alternative methods of utilizing and marketing crop residues. 

SECTION 4 .. Before January 1, 1992., the Environmental Quality Commission shall enter into a 
memorandum of understanding with the State Department of Agriculture that provides for the op. 
eration of all or part of the field burning smoke management program by the State Department of 
Agriculture. 

SECTION 5. Notwithstanding any provision of ORS 468.450 to· 468.495, any acreage sanitized 
by the use· of an alternative thermal field sanitizer certified by the Environmental Quality Cornrnis· 
sion and the Director of Agriculture shall be exempt from the provisions of ORS 468.450 to 468.495. 

SECTION 6. (1) As used in this section: 
(a) "Marginal conditions"' means atmospheric conditions such that smoke and particulate matter 

escape into the upper atmosphere with some difficulty but not such that limited additional smoke 
and particulate matter would constitute a danger to the public health and safety. 

(b) "Marginal day" means a day on which marginal conditions exist.. 
(2) For purposes of ORS 476.380 and 478.960, the commission shall classify dilTerent types or 

combinations of atmospheric conditions as marginal conditions and shall specify the extent and 
types of burning that may be allowed under differerit combinations of atmospheric conditions. A· 
schedule describing the types and extent of burning to be permitted on each type of marginal day 
shall be prepared and circulated to aH public agencies responsible for providing information and 
issuing permits under ORS 476.380 and 478.960. The schedule shall give first priority to the burning 
of perennial gTass seed crops used for- grass seed production, second priority to annual grass seed. 
crops used for grass seed production, third priorit:y:. to grain crop burning, and fourth priority to all 
olhcr burning· and shall prescribe duration of periods of time during the day when burning. is au· 
thorizcd. 



(3) In preparing the schedule under subsection (2) of this section, the commission shall provide 
for the assignment of fourth priority burning by the State Department of Agriculture in accordance 
with the memorandum of understanding established pursuant to section 4 of this 1991 AcL 

(4) In. preparing the schedule required under subsection (2) of this section, the commission shall 
weigh the economic consequences of scheduled burnings .and the feasibility of alternative actions, 
and shall considC'r weather conditions and other factors necessary to ·protect the public health and 
welfare. ,-. ·. · . · ·: . 

(5) None of tne functions of the corrunission under this section or under ORS 476.380 or 478.960, 
as it relates to agricultural burning, shall be performed by any regional air quality control authority 
established under ORS 468.505. · 

SECTION 7. (l) Permits for open burning, propane flaming or stack or pile burning of the res· 
idue from perennial grass seed crops, annual grass seed crops and cereal grain crops are required 
in the counties listed in ORS 468.460 (2) and shall be issued in accordance with rules adopted by the 
Environmental Quality Commission and subject to the fee prescribed in section 13 of this 1991 Act. 
The permit described in this section shall be issued in conjunction with permits required under ORS 
476.380 or 478.960. 

(2) By rule the Environmental Quality Commission may delegate lo any county court, board of 
county commissioners, fire chief of a rural fire protection district or other responsible person the 
duty to deliver permit.3 to burn acreage j.f the a·creage has been registered under section 13 of this 

"1991 Act and fees haye been paid as required in section 13 of this 1991 Act. 
SECTION 8. (l) Permits under section 7 of this 1991 Act for open field burning of cereal grain 

crops shall be issued in the counties listed in ORS 468.460 (2) only if the person seeking the permit 
submits to the issuing authority a Signed statement under oath or affirmation that the acreage to 
be burned will be planted to seed crops other than cereal grains which require flame sanitation for 
proper cultivation. 

(2) The department shall inspect c~real grain crop acreage burned under subsection (l) of this 
section after planting in the following spring to determine compliance with subsection (1) of this 
section. 

(3) Any person planting contrary to the restrictions of subsection (1) of this section shall be 
assessed by the department a civil penalty of $25 for each acre planted contrary to the restriction~. 
Any fines collected by the department under this subsection shall be deposited by the State Treas
urer in the Department of Agriculture Service Fund to be used in carrying out the smoke manage
ment program in cooperation with the Oregon Seed Council and for administration of this section. 

(4) Any person planting seed crops after burning cereal grain crops under subsection (1) of this 
section may apply to the department for permission to -plant contrary to the· restrictions of sub
section (l) of this section if the seed crop fails to grow. The department may allow planting contrary 
to the restrictions of subsection (1) oft.his section if the crop· failure occurred by reasons other than 
the negligence oi- intentional act of the person planting the crop or one under the control of the 
person planting the crop. · • . · 

SECTION 9. Pursuant to the memorandum of understanding established under section 4 of this 
1991 Act, the State Department of Agriculture: 

(1) Shall: 
(a) Conduct the smoke management program established by rule by the Environmental Quality 

Commission as it pertains to open field burning, propane flaming_ and stack or pile burning. 
{b) Aid fire districts and permit agents in carrying out their responsibilities for administering 

field sanitization programs. 
(21 May: 
(a) Enter into contracts with public and private. agencies to carr7 out the purposes set forth in 

subsection (1) of this section; 
(b) Obtain patents in the name of the State of Oregon and assign such rights therein ·as the Slate 

Department of Agric.ulture considers appropriate; 
(c) Employ personnel to carry out the duties assigned ·to it; and 

• • i 
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.... . ~ 

·· (dl Seit" and dispo~e of all surplus pr~perty of the S.tate Department of Agriculture related to 
smoke management, including but not limited to straw-based products proauced or manufactured by 

.. the State Department of Agriculture . 
· · · • SECTION 10. The Environmental Quality Commission shall establish stan:Jards of practice and 

perfonnance for open tield burning, propane flaming, stack or pile burning and- certified alternative 
methods to open tield burning. ·' . 

. SECTION lL The Department of Environmental Quality, in coordinating efforts under ORS 
468.140, 468.150, 468.290 and 468.455 to 468.4~, shall: 

.(ll Enforce all tield .burning rules adopted by the Environmental Quality Commission and all 
related statutes; 

(2l Monif.or and prevent unlawful. tield burning; ":nd 
(3) Monitor and study the impact of open tield burning on air quality in the Willamette Valley. 
SECTION 12. (l) Except as provided under section 14 of this 1991 Act, no person shall open 

burn or- cause to be open burnedt propane named or stack or plle burned in the· counLies specified 
in ORS 468.460 (2), perennial or annual grasa seed crop or cereal grain crop residue, unless the 
acreage ·has been registered under section 13 of this 1991 Act and the permits required by ORS 
476.380, 478.960 and section 7 of this 1991 Act have been obtained. 

(2) The ma."'imum total registered. acreage allowed to be open burned per year pursuant to sub~ 
section (l) of·this section shall be: 

(a) For 1991, 180,000 acres. 
(bl For 1992. and 1993, 140,000 acres. 
(c) For 1994 and 1995, 120,000 acres. 
(dl For 1996 and 1997, 100,000 acres. 
(el For 1998 and thereafter, 40,000 acres. 
(3) The maximum 1.otal acreage allowed f.o be propane .flamed under subsection (l) of this section 

shall be: 
(a) In 1991 through 1997, 75,000 ac~s per year; and 
(b) In 1998 and thereafter, if the p~parations and standards under subsection (4) of this section 

are met, and a system of"monitoring developed by the department indicates that not more than 20 
pounds or particulate matter 10 microns in diameter or less is emitted for each acre propane flamed, 
75,000 acres per year may be propane flamed. 

(4)(a) After January l, 1998, tields shall be prepared for propane flaming by removing all loose 
straw or vacuuming or prepared using other techniques approved by rule by the commission. 

(b) After January 1, 1998, propane equipment shall satisfy best available technology and result 
in achieving a standard. of! 

(A) Not more than 20 pounds of particulate matter 10 microns in diameter or less being emitted· 
for each acre propane flamed; or 

(8) Another equivalent standard adopted by rule by the commission. 
(5) Notwithstanding the limitations set forth in subsection (2) of this section, in 1991 and 

thereafter, a maximum of 25,000 acres of steep terrain and species identified by the Director of 
Agriculture by rule may be open burned and shall not be included in the muimum total permitted · 
acreage. 

. - (6) AcreaC-e registered to be open burned under this section may be propane named at the reg
istrant's discretion without rercgistering the acreage. 

(7) In the event of the registration of more than the ma'Cimum aJlowable acres for open burning 
in the coun_ties specified in ORS 468.4.Gq (2), after 1996, the commission, after consultation with the 
department, by rule or order may assign priority of permits based on soil characteristics, the crop 
type, terrain or drainage. 

(8) Permits shall be issued and burning shall be allowed for the maximum acreage specified in 
.: ·subsection' (2) Or this. section unless:. , . . 
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(a) _The d<iily determination of suitability of mcLcorological conditions, f.cgional or locaJ air 
quality conditions or other burning conditions requires th.3.t a maximum number of acres not be 
burned on a given day; or 

{b) The commission finds afler hearing that other reasonable anQ economically feasible, envi· 
ronmenlally acceptable alternatives to the practice of annual open field burning have been devel-
oped. : • 

(9) Upon a finding of extreme danger to public health or safety, the commission may· order 
temporary emergency cessation of all open field burning, propane flaming or stack or pile burning 
in any area of the counties listed in ORS 468.400 (2)_ 

(10) The commission shall act on any application for a permit under section 7 of this 1991 Act 
within 60 days of registration and receipt of the fee required under section 13 of this 1991 Act. The 
commission may order emergency cessation c;if open field burning at any time. Any other decision 
required under this section must be made by the conunission on or before June 1 of each year. 

SECTION 13. (!){a) On or before April 1 of each year, the grower of a grass seed crop shall 
register with the county court or board of county commissioners, the lire chief of a rural fire pro4 

tection district, the designated representative of the fire chief or other responsible persons the 
rrumber of acres to be open burned, propane flamed or stack or pile burned in the remainder of the 
year. At the time of registration, the Department of Environmental Quality shall collect a 
nonrefundable fee: of S2 per acre. registered to be sanitized by open burning or SI per acre to be 
sanitized by propane. flaming. The department may contract with counties and rural fire protection· 
districts or other re.!?ponsible personS for the collection of "the fees which shall be forwarded to the 
department. Any person registering aller April °I of each year shall pay an additional fee of SI per 
acre registered if the late registration is due to the fault of the late registrant or one under the 
control of the late registrant. Late registrations must be approved by the department. Copies of the 
registration fonn· shall be forwarded to the departmenL The required registration must be made and 
the fee paid before a permit shall be issued under section 7 of this 1991 Act. 

(b) &:cept as provided in paragraph (d) of this subsection, the department shall collect a fee in 
accordance with paragraph (c) of this subsection bef~re issuing a permit for open burning, propane 
flaming or stack or pile burning of perennial or annual grass seed crop or cereal grain crop residue 
under ORS 468.455 to 468.480. The department may contract with counties and rural fire p_rotection 
districts or other responsible persons for the collection of the fees which shall be forwarded to the 
department. 

(cl The fee required under paragraph (b) of this section shall be: 
(A) SS per acre of crop sanitized.by open burning in the counties specified in ORS 468.460 (2); 
(B) S4 per acre of perennial or annual grass .seed crop sanitized by open burning in any county 

not specified in ORS 468.460 (2); 
(C) S2 per acre of crop sanitized by. propane flaming; and 
(0) For acreage from which straw is removed and burned in stacks or piles: 
(i) $2 per acre from January 1, 1992, to December 31, 1997; · 
(ii) S4 per acre in 1998; 
(iii) S6 per acre in 1999; 
(iv) S8 per acre in 2000; and 
(v) SlO per acre in 200! and therealler. 
(d) The fee required by paragraph (b) of this subsection shall not be charged for any acreage 

where efficient burning of stubble is accomplished with equipment certified by the department for 
field sanitizing purposes or with any other certified alternative method to open field burning, 
propane flaming or stack or pile burning. The fee required by paragraph (b) of this subsection shall 
not be charged for any acreage not harvested prior to burning or for any acreage not burned. 

(2) All fees collected under this section shall be deposited in the State Treasury to the credit 
of the Department of Agriculture Sertice Fund. Such moneys are continuously appropriated to the 
State Department of Agriculture for the purpose of carry.ing out the duties and responsibilities 
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carried out by the State Department of Agriculture pursuant to the memorandum of understanding 
established under section 4 of this 1991 Act. 

(3) It is the intention of the Legislative Assembly that the programs for smoke manageme~t, air 
quality monitoring and the enforcement of rules under ORS 468.450 to 468.495 be operated in a 
manner that maximizes the resources available for the research and development program. There
fore, with regard to the disbursement of funds collected under subsection (1) of this section, the 
department shall act in accordance with the intent of the Legislative Assembly and shall: 

{a) Pay an amount to the county or- board of county conunissioners or the fire chief of the rural 
fire protection district, for each fire protection district Sl per acre registered for each of the first 
5,000 acres registered in the district, 75 cents· per acre registered for" ca·ch of the second 5,000 acres 

,._registered in the district and 35 cents per acre registered.for all acreage registered in the district 
in excess of 10,000 ~Cres, to cover the cost of and to be used solely for the purpose of administering 
the program of registration of. acreage to be burned, issuance of Permits, keeping of records and 
other matters directly related to agricultural field burning.· 

(b) Designate an amount to be used for the smoke management program. The department by 
contract with the Oregon Seed Council or otherwise shall organize rural fire protection districts and 
growers, coordinate and provide communications, hire ground support personnel, provide aircraft 
surveillance and provide such added support services as are necessary. 

(c) Retain funds for the department for the operation and maintenance of the \Villamette Valley 
field burning air qualil.y impact monitoring netv.·ork and to insure adequate enforcement of rules 
cstabUshed by the Environmental Quality Commission governing standards of practice for open field-
burning, propane naming and stack or pile burning. . 

(d) or the re1naining funds, designate an amount to be. used for additional funding for research 
and development proposals described in t_he plan developed pursuant to section 15 of this 1991 Act. 

SECTION 14. (1) Notwithstanding the previsions of section 12 of this 1991 AcL, for the purpose 
of impro-_·ing by demonstration or in...-estigation the environmental or agronomic e!Tccts of alterna· 
Live methods of Jield sanitization, the cominission shall by rule allow experimental fie!Ci sanitization 
under the direction of the department for up to 1,000 acres of perennial grass seed crops, annual 
grass seed crops and grain crops in such areas and for such periods of time as it considers neces· 
sary. Experimental field sanitization includes but is not limited to: 

(a) Development, demonstration.or training personnel in the use of special or unusual field ig-
nition techniques or methodologies. 

(b) Setting aside times, da·ys or areas for special studies. 
(c) Operation of experimental mobile field sanitizers and improved propane flaming devices. 
(d) Improved methods of stack or pile burning. 
(2) The conunission may allow open burning under this section of acreage for which permit.a 

have not been issued under section 12 of this 1991 Act if the commission finds that the e~perimental 
burning: ' ' 

· ·' (a) Can, in theery, reduce the adverse effects on air quality or public health from open field 
burning; and 

(b) Is necessary in order to obtain information on air quality, public health or the agronomic 
effects of an experimental form of field sanitization. 

(3) The commission may, by rule, estab.1ish fees, registration requirements and other require· 
ments or limitations necessary tO carry out the provisions of this section. 

' SECTION 15. (1) The State Department of Agriculture an°nually shall develop a plan to award· 
funding for applied research or development of methods, techniques or equipment related to alter
natives to the practices of open field burning, propane naming and stack or pile burning. The fund
ing plan shall include fees made available for such purposes and appropriations from the State of 
Oregon in th,. amount of $500,000 for each year from 1992 through 1997. The plan shall include 
funding for research proposals, including but not be limited to: 

· (a) Utilization and marketing of crop residue; ~Uch as straw; :"" · 
(b) Research on development of alternate crops; and· 
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(c} Research on development of alt.efnate weed, pest and disease co.ntrols, including but not 
limited to genetic research. 

(2) The State Department of Agriculture shall submit its ·annual research plan to the Joint 
Legislative Commitf,ee on Ways and Means, or during the interim between legislative sessions, to 

Ahe Emergency Board. 
. SECTION 16. Notwithstanding any provision of section 12 or 13 of this Act, in 1991, no regis-

tration or fee shaJI be required for propane flaming or stack or piJe burning operations. 
SECTION 17. Before January 1, 1992, the Environmental Quality Commission shall review rules 

adopted before the effective date of this Act and amend such rules as necessary to carry out and 
enforce the smoke management program set forth in sections 2 to· 16 of this Act.. 

SECTION 18. (ll For the biennium beginning July 1, 1991, there is allocated to the Emergency 
Board, out of fhe Executive Department Economic Development Fund, the sum of Sl,000,000 which 
may be allocated by the Emergency Board only for the purpose of funding the costs of research 
projects included in the research plan developed by' the Slate Department of Agriculture under 
section 15 of this Act. 

(2) lf all of the moneys referred to in subsection (1) of this section are not allocated by the 
Emergency Board p'rior to Jurie 30,. 1993, Such moneys on that date become available for any other 
purpose for which the Emergency Board lawfully may allocate funds. 

SECTION 19. ORS ·468.460 is amended to read: 
468.460. In order to regulate open field burning pursuant t<J [ORS 468.475] section 12 or this 

1991 Act: 
{!) In such areas of the state and for such periods of time as it considers necessary to carry out 

the policy of ORS 468.280, the commission by rule may prohibit, restrict or limit classes, types and 
extent and amount of burning for perennial grass .. seed crops, annual grass seed crops and grain 
crops. 

(2) In addition to but not in lieu of the provisions of [ORS 468.475] section 12 or this 1991 Act 
·and of any other rule adapted under subsection (1) of this section, the commission shall adopt rules 
for Multnomah, Washington, Clackamas, Marion, Polk, Yamhill, Linn, Benton and Lane Counties, 
which provide for a more rapid phased reduction by certain permit areas, depending on particular 
local air quality conditions and soil characteristics, the extent, type or amourit of open field burning 
of perennial grass seed crops, annual grass seed crops and grain crops and the avaiJability of al· 
ternative methods of field sanitation arl~ straw utilization and disposal. 

-.. (3) Before promulgating rules pursuant to subsections (1) and (2J of this section, the commission 
shall consult with Oregon State Univ.ersity and may consult with the Soil Conservation Service, the 
Agricultural Stabilization Commission, the State Soil and Water Conse'rvation Commission and other 
interested agencies. The department shaH advise the cormnission in the promulgation of such rules. 
The commission must review and show on the record the reco~endations of the department in 
promulgating such rules. 

(4) No regional air quality control authority shall have authority to regulate burning of peren· 
niaJ grass seed crops, annual grass seed crops and grain crops. 

(5) Any amendments to the State Implementation Plan prepared by the state pursuant to the 
Federal Clean Air Act, as enacted by Congress, December 31, 1970, and as amended by Congress 
August 7, 1977, and November 15, 19110, and Acts amendatory thereto shall be only of such suffi
ciency as to gain approval of the amendment by the United States Environmental Protection Agency 
and shall not include rules promulgated by the commission pursuant to subsection (1) of this section 
not necessary ror attainment of national ambient air quality standards. 

SECTION 20. ORS 468.995 is amended to read: · 
468.995. (1) Vfolation of any rule or standard adopted or any order issued by a regional au

thority relating to air pollution is a Class A misdemeanor. 
(2) Unless otherwise provided, each day of violation of afly rule, standard or order relating to 

air pollution constitutes a separate offense. 
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(3) Violation of [ORS 468.475] section 12 oC thi• 1991 Act or of any rule adopted pursuant to 
ORS 468.460 is a Class A misdemeanor. Each day of violation constitutes a separate offense. 

(4) Violation of the provisions of ORS 468.605 is a ClaSll A misdemeanor ... 
SECTION 21. ORS 476.380 is amended to read: 
476.380. (1) No person, outside lhe boundaries of a rural lire protection district or a forest pro

tection district, shall cause or permit to be initiated or maintained on the property of the person, 
or cause to be initiated or maintained on the prop'Crty of another any open burning of commercial 
waste, demolition material, domestic waste, industrial waste, land clearing debris or· field burning 
wilhout first securing·a permit from the county court or board of county corrunissioncrs .. 

(2) The county court or board of county commissioners, or its designated representative, shall 
prescribe ·conditions for issuance of any pennit and shall refuse, revoke or postpone issuance ·of 
pennit.s when necessary to prevent danger to life or property or to protect the air resources of this 
state. The Environmental Quality Commission shall notify the State Fire Marshal of the type of and 
time for burning to be allowed on each day under schedules adopted pursuant to [ORS 468.450 and 
af/er ·ORS 468..460 become> operaliue, under rules as prouided in) ORS 468.460 and •ection 6 ol this 
1991 Act. The State Fire Marshal shall cause all county courts and boards of county commissioners 
or their designated representatives in the atTectcd areas to be notified of the type of and time for 
burning to be allow'ed on each day and of any revisions of such conditions during each day. The 
county court, board or representative shall issue permits only in accordance v.·ith Schedules of the 
Environmenlal Quality Commission adopted pursuant to this section and ORS 468.455 to 468.480, 
476.990, 478.960 and 478.990 but may reduce the hours allowed for burning if necessary to prevent 
danger to life or property from fire_ The State Fire Marshal may refuse or postpone permits when 
necessary in the judgment of the State Fire Marshal to prevent danger to life or property from fire·, 
notwiths~anding any detennin6.tion by thC county court or board of county commissioners or its 
designated officer. 

(3) Nothing in this section: 
(a) Requires permission for starting a cainpfire in a manner otherwise lawful. 
(b} Relieves a person starting a fire from responsibility for providing adequate protection to 

prevent injury or damage -to the property of another. If such· burning results in the· escape of fire 
and injury or damage to the property of another, such escape and damage or injury constitutes 
prima facie evidence that the burning was not safe. 

(c) Relieves a person who has ·obtained permission to start a fire, or the agent of the person, 
from legal liability for property damage resulting from the Ciro>. 

(d) Permits an act within a city or regional air quality control authority area that otherwise is 
unlawful pursuant to an ordinance of the city or rule, regulation or order of the regional authority. 

(4) Tbe county court or board of county commissioners shall maintain records of all permits and. 
the conditions thereo(, if any, that are issued under this section and shall submit at such times, as 
the Environmental Quality Commission shall require such records' or summaries thereof to the 
commission. The Environmental Quality Corrunission shall provide forms for the reports required 
under this subsection. 

SECTION 22. ORS 478.960 is amended to read: 
478.960. (1) No one, within the boundaries of a district, shall cause or pcnnit to be initiated or 

maintained on one's own property, or cause to be initiated or maintained on the property of another, 
any open burning of commercial waste, demolition material, domestic waste, industrial waste, land 
clearing debris or field burning without first securing permission from the fire chief of the district 
and complying with the direction of the lire chief. A deputy of a fire chief has the power to perfonn 
any act or duty of the lire chief under this section. 

(2) The fire chief shall prescribe conditions upon which permission is granted and which are 
necessary to be observed in setting the fire and preventing it from spreading and endangering life 
or property or endangering the air resources of this state. The Environmental Quality Commission 
shall notify the State Fire Marshal of the type of and· time for burning to be allowed on each day 
under schedules adopted pursuant to [ORS 468.450 and aj1<r ORS 468.460 becomes op.raliue und<r 
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rule> a8 prouided in] ORS 468.460 and •ection 6 of this 1991 Act. The State Fire Marshal shall 
cause all fire chiefil and their deputies in the affected area to be notified of the type and time for 
burr.ing to be allowed on each day with updating messages each day as required. A lire chief or 
deputy shall grant permission only in accordance with the schedule of the Environmental Quality 
Commission but may reduce hours to be allowed for burning if necessary. to prevent danger to life 
or property from fire. The State Fire Marshal may refuse, revoke or postpone permission when 
necessary in the judgment of the State Fire Marshal to prevent danger to life or property from fire, 
notwithstanding any determination by the lire chief. · 

(3) Nothing in this section relieves a person starting a lire from responsibility for providing 
adequate protection to prevent injury or damage to the person or property of another. If such 
burning results in the escape of fire and injury or damage to the person or property of another, such 
·escape and damage or injury constitutes prima facie evidence that the burning was not safe. 

(4) Within_ a district, no person shall, during the closed season, operate any equipment in forest 
harvesting or agricultural operations powered by an internal combustion engine on or within one· 
eighth of a mile of forest land unless each piece of equipment is provided with a fire extinguisher 
of sufficient size and capacity and with such other lools and fire.fighting equipment as may be rea· 
sonably required by the fire chief of the district. 

(5) No person shall dispose of any building or building wreckage within a district by fire without 
having first secured pennission therefor from the fire chief. No person shall· refuse to comply wit~ 
any reasonable requirements of the fire chief as to the safeguarding of such fire from spreading. 

(6) This section is not intended to limit the authority of a district to adopt a fire prevention code 
as provided in ORS 478.910 to 478.940 or to issue permits when the burning is done by mechanical 
burners tired by liquid petroleum gas. ' 

(7) The lire chief shall maintaih records of all permits and the conditions thereof, if any, that 
aie issued for field burning under this section and shall submit at such times, as the Environmental 
Quality Commission shall require such records or summaries thereof to the commission. The Envi4 

ronmental Quality Commission shall provide forms for the reports required under this subsection. 
(8) Notwithstanding any other provision of this section, a permit is required for field burning 

authorized pursuan~ to ORS 468.450 to 468.495. 
SECTION 23. Section 15 of this Act is repealed January l, 1998. 
SECTION 24. qRS 468.450, 468.455, 468.458, 468.465, 468.470, 468.472, 468.474, 468.475, 468.480, 

468.490 and 468.495 are repealed. 
-. SECTION 25. This Act being necessary for the inunediate preservation of the public peace, 
health and safety, an emergency is declared to exist, and this Act takes effect on July 1, · 1991. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: February 28, 1997 
To: Environmental 

From: Langdon Mars 

Subject: Director's Repo 

Legislative Update 
Water quality, salmon restoration and the Vehicle Inspection Program rank among the most 
visible legislative activities involving DEQ to date. We've provided briefings and testimony in 
several hearings ranging from agency overviews to specific program discussions. Although not 
directly involved with legislation, the 303( d) list and particularly the temperature standard has 
gotten a lot of attention. The 19 DEQ positions within the governor's Healthy Streams package 
have also attracted scrutiny, and there are more than a few alternatives under discussion by 
various interests in Salem. 

Legislative leadership now gives verbal support to the Oregon Plan for coastal salmon 
restoration, and announced partial funding proposals on Wednesday. The governor's proposed 
beverage tax has little support. Both Will Stelle of the National Marine Fisheries Service and 
Chuck Findley of Region 10 EPA testified to joint legislative committees two weeks ago and 
emphasized the need for reliable funding for the plan. 

Privatization of the Vehicle Inspection Program has also attracted legislative interest, but there 
have been no actual bills submitted to date. I will be talking to the Oregonian editorial board 
about this and other high-interest issues next Tuesday. 

Some DEQ-related bills are making their way through the process. HB 2177, our bill to waive 
fees for on-site systems in a declared state of emergency has passed the House and is in the 
Senate Committee on Livability. 

SB 187 to exempt golf carts and some off road vehicles from the vehicle test has passed the 
Senate and has received a hearing in the House Committee on Environment and Energy. The 
Committee wants an analysis of the contribution of golf carts on the road to air pollution before 
voting on the bill. 

Representative Josi introduced a bill to eliminate the requirement for surety bonds for sub surface 
systems like trailer parks. We have no objection to the bill. It passed the Environment and 
Energy Committee and is on its way to the floor for a vote. 

Representative Repine has introduced a bill to transfer the clean up responsibilities for home 
heating oil from the Oil Heat Commission to DEQ. There is also a lot of interest in underground 
storage tanks and funding for stations in small communities. 



Forum Planned to Address Temperature Standard Issue 
We will be conducting an EdNet broadcast panel discussion/Q&A session on the temperature 
standard March 13. The broadcast will originate from Salem and be received at a dozen sites 
around the state. People will be able to view the panel discussion and ask questions. I've attached 
an announcement with more details mailed to about 1,300 people this week. In a related action, a 
federal judge has once again put the pressure on Idaho and EPA to move quickly on water 
quality/303(d) issues. 

EPA Action On Maintenance Plan Expected Soon 
The EPA Region 10 has indicated they expect to take action on the PortlandN ancouver region 
Ozone Maintenance Plan on April 30, 1997. Approval at that time will effectively reclassify this 
region to "attaimnent" status for this pollutant. The 30-day public comment period on the plan 
will be announced next week. Adverse comments could possibly delay the EPA process. 

This process has not been an easy one. After we formally submitted the plan to EPA, 
inconsistencies between state and federal rules threatened to delay final approval. However DEQ 
and EPA staff have been able to resolve all of these issues and it is beginning to look as if this 
long task if finally at an end. Although the department does anticipate some type of formal 
ceremony marking this event and recognizing all who have contributed, I would like to point out 
that this occasion could very well have been delayed without the cooperation and creative 
thinking of Region 10 air quality staff. They have truly been partners in this process. 

Hearing Planned for Hyundai Certification Changes 
After extensive review, DEQ will take a set of proposed wording changes to Hyundai America's 
401 Certification out to public hearing March 19 in Eugene. The company initially requested 
changes to the November, 1995, certification last fall, claiming that language in the 401 set 
unattainable water quality standards. In all, Hyundai asked for 17 different changes to existing 
conditions. We propose to change five and add a new condition. I believe these changes will 
clarify our intent to protect water quality at the highest possible level during construction and 
operation of the computer chip manufacturing plant. 

OCS Court Action 
The state by and through DEQ has a pending civil action for injunctive relief, penalties and 
response costs against OCS in Coos County Circuit Court. You may recall OCS is the facility in 
Coos County that has for many years ignored DEQ orders to clean up waste oil and sludge ponds 
created in connection with its waste oil collection and septage pumping business. 
The A G's office is in the process of amending our complaint to add an additional claim under the 
solid waste law ORS 459 which provides that the EQC can bring an action to enforce or restrain 
violations of that law .The complaint will therefore be by and through DEQ/EQC. 

Technically AG views DEQ/EQC as one legal entity for purposes of litigation of 
this sort. However, we know the EQC wants to, and should be, advised when it is 
made a party to litigation. This doesn't require any formal EQC action. 



You are invited to participate in a water quality temperature forum 

Since adopting the new water quality temperature standard in January 1996, the 
Department has received many calls and letters expressing concern with the standard. 
Along with these concerns are views that the standard is arbitrary, unachievable, and was 
derived by DEQ without consultation with anyone. We have also received comments that 
question the scientific basis of the standard. 

In an attempt to address these issues, and to encourage a public discussion on the 
standard, the Department proposes holding a temperature forum using the state's Ed-Net 
system. The forum will be held as follows: 

Date: March 13, 1997 
Time: 7:00 p.m. to 9:30 p.m. 
Place: the forum will be held at the following locations: 

City 

Pendleton 
Burns 
Bend 
La Grande 
John Day 
Eugene 
Klamath Falls 
Medford 
Coos Bay 
Gold Beach 
Baker City 
Roseburg 

Member Name 

Blue Mtn. Community College 
Bums High School 
Central Ore. Community College 
Eastern Ore. State College 
Grant Union High School 
Lane County ESD 
Merle West Medical Ctr. 
Rogue Valley Medical Ctr. 
SW Ore. Community College 
South Coast ESD (South Ctr) 
St. Elizabeth Comm. College 
Umpqua Community College 

Room/Bldg 

Morrow Hall, Room 2 
Conference Room 
Boyle Educ. Ctr. Rm 
Inlaw 103 
Library 
Room2 
Com. Health Ed. Ctr. 
Lecture 1 
Tioga 103 
Board Room 
Room 113 
Conference Room 



We encourage you to attend and to participate in the forum. We will begin with brief 
presentations from a panel comprising DEQ and OSU staff and faculty and 
representatives of the Policy Advisory Committee that deliberated on the standard. The 
forum will then be opened up for your questions. The moderator, Carolyn Young from 
DEQ, will direct questions to panel members for brief reply. 

We will have staff at each of the Ed-Net sites to ensure that anyone who has a question 
has the opportunity to ask it, and receive a response, and also to have available 
informational materials. 

Enclosed is a brief question and answer fact sheet on the temperature standard. We 
encourage you to read this prior to the forum, so you can be familiar with the standard. 
We look forward to receiving your questions at the forum, and to addressing your issues 
on the standard. 

If you need any further information prior to the forum, please do not hesitate to contact 
Debra Sturdevant at (503) 229-6691. We look forward to seeing you, and hearing from 
you in the upcoming water quality temperature forum. We intend to hold more of these if 
there is sufficient interest. 

Sincerely, 

Langdon Marsh 
Director 
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EPA to take over st:ate ,. 

water quality program 
Idaho taking too long 
to comply with Clean 
Water Act, judge says 
By Rocky Barker 
The .'daho Statesman 

Ajudge has ordered the feder
al government to take over 
Idaho's water quality program f>:>. 
ensure that. people can fish and 
swim in all !06,000 miles of the 

stato·s waterways. 
U.S . .Distr:ict .Judge William L. 

Dwyer .ruled that the U.S. Envi
ronmental Protection Agency 
has given the state too long to 
comply with the federal Clean 
Water Act. 

[n ll decision announced Mon
day, Dwyer gave the EPA 6() 
days to rewrite Idaho's water 
quality standards so they protect 
fieh and recreaf),on in all rivers 
awl lakes. 

The decision could give the 
state less \viggle room to adjust 
to the ooneerna of industry, 

farmers and loggers. 
"This meani. Idaho will have 

tougher standada quicker, espe
cially on watei"S with bull trou·t 
and other native fish," said l\fike 
MedbelT)I, s~a,1;e ;,,,,ucs director 
of the ·iaat.o Con.s~rvation · 
League. 

This is Dwynr'.• second major 
ruling forcing J'dahoana to clean 
up river• and- lakes. In a 1996' 
lawsuit, he ordered the state to 
clean up 962 river segments in 
five years. · 
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Oregon Coastal Salmon Restoration Initiative 

This restoration plan has been developed to supplement the first draft of the Oregon 
Coastal Salmon Restoration Plan, which was released for public and scientific peer review in 
August J 996. Through a series of eight community briefings held throughout western Oregon, 
public input was gathered to improve the plan. In November 1996, a group of respected 
scientists was asked to review the plan and suggest improvements. Over the last six months, 
the many agency staff working on the Coastal Salmon Restoration Initiative have been 
meeting with staff of the National Marine Fisheries Service and other key partners to im
prove and strengthen the plan. This draft is the result of those efforts. 

This draft will be presented in Legislative hearings in late February 1997. A final draft 
of Oregon s Coastal Salmon Restoration Plan will be submitted to the National Marine 
Fisheries Service on March 12, 1997. This plan will be useful in NMFSs decision on poten
tial listings of coastal coho salmon under the federal Endangered Species Act. This decision 
is expected on April 25, 1997. 

The plan is still a draft. It will change and improve based on constructive suggestions 
from the public and partners, and particularly based on suggestions of the Oregon Legisla
ture. Over the long term, it will continue to change as we implement the plan and gather 
results from monitoring. 

Overview 
Oregon's conservation plan, including both protection and restoration 
elements, is designed to restore salmon to a sustainable level at which they 
can once again be a part of people's lives. The emphasis is on coho salmon 
in coastal river basins. However, it is a model that will expand to include all 
salmon and trout throughout the state. Although the plan is focused on 
salmon, it will conserve and restore functional elements of natural systems 
that support not only fish but also wildlife and communities. 

In contrast to many endangered species plans which rely primarily on 
regulatory approaches, this plan represents a new way of restoring natural 

Oregon's Conservation Plan 

systems ... the "Oregon Approach." This approach meshes 
scientifically sound actions with local watershed level public 
support. It relies on teamwork among the various levels of 

• Coordinated agency programs government and is dependent on monitoring and accountabil
ity for results. Strong enforcement of existing laws and 

• Community based action regulations are a foundation upon which voluntary and 

• Monitoring cooperative actions can be built. We believe that this is the 
only approach-<>ne which will generate the support and 

• Appropriate corrective measures commitment across all sectors, from landowners and industry 

a 

to government agencies-to restore the salmon and their 
natural systems. 

The measures and budget portions of this plan include both salmon habitat 
and water quality actions. Efforts to improve water quality are inextricably 
linked to salmon restoration and will also help meet the requirements of the 
Clean Water Act. Improved salmon habitat will lead to better water quality 
from our watersheds. This plan will require an unprecedented level of 
cooperation and coordination among local, state and federal partners. It 
represents the commitment of all Oregonians to the fish, the watersheds, 
and our children. 



Executive Summary-Legislative Review Draft 

Offers: 

• Independent audit 
• Accountability 

D 

The table of contents for the plan supplement follows this summary (Pg. I 0). 
This document outlines some of the more significant improvements to the plan. 

Historical Review of Restoration 
The section on the history of salmon restoration efforts highlights that this 
is not a new problem. Government has launched many meetings, commis
sions, initiatives and reviews of the salmon problem over the last 100 years. 
However, most of these have been unsuccessful due to inadequate scientific 
foundation, inaccurate target projections, Jack of integrated decision mak
ing, lack of monitoring and accountability, and/or lack of sustained political 
priority. History has offered us an opportunity to demonstrate that the CSRI 
can overcome these challenges to success. 

Conceptual Foundation 
In order to overcome the historical tendency for unfounded optimism for 
technical solutions, the CSRI is based on three basic principles: 

I. Restoration of salmon must address natural and cultural systems, 

2. Salmon require complex and interconnected habitats which are created, 
altered and maintained by natural physical processes, and 

3. Life history diversity, genetic diversity, and metapopulation organiza
tion (patterns of populations) are ways salmon adapt to their complex 
and interconnected habitats. 

These principles are similar to those underlying the restoration efforts for 
salmon on the Columbia River System. 

Independent Science Team 
An independent team of 4-5 scientific experts will be established to help the 
CSRI partners base restoration efforts on the most sound science available. 
The team will provide an independent audit each year on the strengths and 
weaknesses of the CSRI. They will particularly focus on the adaptive 
process of compiling new information and results into a review of goals, 
objectives, strategies and approaches. Accountability was one of the stron
gest points raised by NMFS, the public and peer reviewers. The science 
team will help hold the plan accountable to its goals. 

New Information: Expectations for Production 
& Probability of Persistence 

A life cycle model of coho populations has been improved based on actual 
habitat capacity. This model suggests that total production, proportion of 
habitat utilized and spawner needs vary dramatically based on cycles of 
ocean survival. When long cycles of low ocean survival occur due to 
weather patterns, the coho populations contract into pockets of the best 



Linked to: 
Monitoring 

Enforcement 

Provides: 
• Continued improvements 

• Adaptive management 

II 

Oregon Coastal Salmon Restoration Initiative 

freshwater habitat. Fewer spawners are needed to seed these pockets, and 
the production expectations should be reduced. When ocean patterns 
change and survival improves, coho are able to replace themselves and will 
expand into more marginal freshwater habitat. More spawners are needed to 
seed this habitat and expectations for total production increase. 

This work suggests that production might vary from 168,000 to 430,000 
coho during periods oflow and moderate ocean survival respectively. 
Spawning goals for adjusting harvest rates have been updated based on this 
improved model. 

The model .has also been used to estimate the probability of persistence 
under various assumptions. The model shows that populations with the 
poorest freshwater habitat, such as the Tillamook Bay system will experi
ence higher risk of extinction if population numbers fall below 300, if 
habitat quality declines significantly and/or if ocean productivity declines 
further from current rates. Populations from basins with better freshwater 
habitat, such as the Yaquina system, show low probability of extinction at 
current or improved ocean conditions even if habitat declined in quality. 
The Rogue populations have not yet been modeled. 

Habitat improvement is important in order to increase production of coho 
for any level of ocean survival and to help ensure persistence if ocean 
conditions drop below current levels. Improved habitat and greater numbers 
of coho in the populations will also help ensure persistence if our assump
tions about how coho survive in underseeded streams prove too optimistic. 

Monitoring 
There is almost unanimous response from NMFS, the public and peer 
reviewers on the critical role of monitoring to assure accountability, adap
tive learning and credibility. Over 60 different groups, including tribes, 
agency staff and watershed councils, have been working with stakeholders 
and staff in a series of scoping meetings to develop the next iteration of the 
monitoring plan. 

The current plan describes 15 distinct tasks from monitoring ha' qpQt quality/ 
quantity, to fish abundance and even estimating ocean productivity levels. 
The monitoring plan includes provisions for more intensive monitoring in 
some core production and index areas. Other parts of the monitoring plan 
will cover a broader geographic scope. Monitoring results will be summa
rized by the team, including state/federal agency staff and interested groups, 
annually for Oregon's report to the people and the federal government on 
the progress ofrestoration efforts. 

Voluntary public participation in the monitoring program is a key element 
to the success of these efforts. The training for the monitoring program will 
provide great educational benefits. Participants such as landowners, educa
tors, children and conservation groups will be more interested in the results 
of CSRI if they have participated in the monitoring. 



Executive Summary-Legislative Review Draft 

Establishes: 
• Tone for future decisions 
by lawmakers and citizens 

• Public "ownership" of 
stewardship efforts 

Ties into: 

Soil and Water 
Conservation 

Districts 

Education and Outreach 
CSRI outreach efforts are focused on educating the public about natural 
resource issues. This includes creating ownership of the plan through 
stewardship activities and facilitating new partnerships at the local level. 
The value of education to protection and restoration efforts cannot be 
measured by data collection and monitoring-but is measured by the 
number of citizens who come forward to volunteer their time to help imple
ment the plan and build stewardship for the future. The outreach and educa
tion section of the plan has moved from informing the public, to facilitating 
the development of education tools for private and public citizens to use to 
help implement the plan. 

The Outreach Team has developed a compendium of salmon/watershed 
education programs, services and activities resulting from a survey of 
educators (individuals, groups, agencies and organizations) conducted in 
January 1997. The survey also identified needs, barriers, successes and 
failures t0 improve outreach efforts and develop strategies for education 
activities. This survey, together with an OSU survey of coastal residents and 
leader&, provides valuable insight about the willingness of Oregonians to be 
involved in salmon restoration and how to improve this involvement. 

The Outreach Team partnered with Oregon State University Extension 
Service and seven state agencies to host a Salmon and Watershed Education 
Workshop in February 1997. Approximately 200 leaders came together to 
review the compendium and survey results. Participants also identified 
ways to effectively deliver existing education programs to key audiences, 
and focus on new education opportunities including: establishing a clear
inghouse for salmon and watershed education materials, finding ways to 
broadly distribute existing model curriculum, developing how-to training 
materials, creating incentive programs for involvement, facilitating local 
communication networks and seeking more secure funding for education. 

Watershed Councils 
The section on watershed councils has been rewritten from the August 1996 
draft. Oregon now has over 60 watershed councils working with local Soil 
and Water Conservation Districts and landowners. The revised draft high
lights the key role for these partners in identifying basin assessments, 
understanding limiting factors and involving landowners. Watershed Coun
cils are developing action plans and monitoring programs at the local level. 

The Southwest Oregon Salmon Restoration Initiative document is an 
excellent example of a collaborative effort of state and federal agencies 
working with nine watershed councils. This work was coordinated by the 
Rogue Valley Council of Governments and is included in the plan. 

In order for watershed councils to continue restoration efforts, they have 
many ongoing needs These include: long term funding for coordinators, 
adequate technical support, cost share grants and incentives for landowners. 
In addition, action plans need to be more holistic/comprehensive, and some 
watershed councils need broader landowner and stakeholder support. 
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Oregon Coastal Salmon Restoration Initiative 

State Agency Measures and Workplans 
State Agency measures represent commitments by various agencies and 
their stakeholders. The workplans show how agencies are already imple
menting measures with their current staff and budgets. Specific assign
ments, due dates and products to be produced are listed. 

The entire list of state agency measures was reformatted for this draft by 
categories of "Factors for Decline." This allows the reader to understand 
how the measures relate to specific objectives designed to address one of 
the eleven major factors which have caused the decline of salmon. The 
factors for decline include: loss/degradation of riparian areas, channel 
morphology, substrate changes in streams, loss of instream roughness 
(structure), fish passage impediments, loss of estuarine rearing habitat, loss 
of wetlands, water quality degradation/sedimentation, changes in flow, 
elimination of habitat and direct take of salmonids such as fishing mortality 
or predation. 

The agencies and their stakeholders have listed over 200 measures and 
actions to address these factors and to achieve the objectives in order to 
restore salmon and watersheds. In most cases, we've listed specific numeri
cal objectives and timelines for achievement. We understand that in some 
cases, numerical objectives are not available or need to be developed at the 
watershed or regional level to be most applicable. In these cases the agen
cies will work with stakeholders, watershed council/SWCD and NMFS 
staff to develop the appropriate objective and achievement schedule. A key 
factor is that the monitoring plan needs to be able to track these objectives 
and schedules by watershed, region and coastwide as appropriate. 

Some of the most significant measures include: 

• 

• 

• 

• 

• 

• 

Trees: increased numbers of conifers left in riparian areas on state 
and private land, beyond the requirements of the Forest Practices Act. 
Habitat conservation: plans developed for the Elliott State Forest 
and in development for the Tillamook/Clatsop State Forest. 
Road issues: commitment to evaluate road sedimentation risks and to 
correct problems on state and private forest roads that may threaten 
salmon streams. 

Water quality management: SB1010 will be used by the Depart
ment of Agriculture to work with landowners to develop water 
quality management plans. These water quality management plans 
will be used to develop best management practices to meet water 
quality standards in agricultural areas. 
Water quantity: variety of tools to maintain and enhance 
streamflows such as better enforcement of illegal water diversions, as 
well as water conservation programs, instream water rights, off 
stream storage, and water right transfer and leases will be used to 
meet the flow needs offish, while still respecting senior water rights. 
Fill and removal: laws enforced more strongly in salmon production 
areas, particularly in core production areas . 
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The measures, 
workplans and 
proposed budget 
packages have been 
developed coopera
tively across agency 
boundaries. This was 
necessary to p1cir.:ent 
duplication and 
promote intemgency 
partnering. Some 
measures may 
appear redundant or 
even duplicative
but they are in fact 
focused on the 
resource mandated 
by the agencies 
mission e.g. 
ODFW=jish, 
DEQ=water quality. 

Provides: 

• Technical support 
• Education 

• Studies effects of 
protected predators 

on salmon 

• Fish passage: will be restored where man-made barriers are blocking 
access to historic range. Culverts and push-up dams are priority focus areas. 

• Fish screens: will be needed on irrigation diversions which are 
impacting c:oz.slal salmon. ODFW has a program in progress. Accel
erated funding imd implementation will be required. 

• Fishery management: spawning escapement needs will require very 
restrictive management of fisheries in order to rebuild population 
numbers. Marking hatchery fish to provide for selective fisheries and 
to identify strays on spawning grounds will be accomplished. Strict 
limits on strays are in place. 

, Haid11Jry [iroduction: will be reduced and new broodstocks will be 
develop·~d to ensure compatibility with natural stocks. 

· ,,. 'Waler quality: DEQ will intensify it's work with the Departments of 
i• · ·' 9.Agrlculiure and Forestry to en sure water quality standards are met. 

Water quality standards will continually be updated through the 
triennial review process. Monitoring programs will be strengthened: 

• Habitat: private forest and agricultural landowners will continue and 
~~.intensify efforts to restore habitat structure and off channel habitat 

''' ·t\u'ough watershed council, SWCD and industry sponsored initiatives. 
.Many of the objectives have been developed using the habitat survey 
.J ,,. . , __ , ' 

, ,~awb,a.se,. A reasonable baseline already exists to track habitat and water 
• • 

0 

qiialitY status for coastal basins. Maintaining and expanding this effort is a 
key part of the monitoring program and will provide accountability and 
foedback on the results of these measures. 

federal Measures & Workplans 
Federai agencies have included measures and workplans in this draft to 
support thll CSRl. The aquatic conservation strategy associated wit.Ii the 
Northwest Forest Plan should dramatically improve fish habitat, watershed 
stability and water quality over time. This is one of the major anchors of the 
CSRI restoration strategy. Additionally, federal agencies will provide 
support for monitoring, watershed council activities and technical efforts 
such as watershed assessment and for education. Federal Agencies will 
w0rk witl:i Oregon to det.irmine the effect of federally protected predators 
Nl :salmon and what measures might address identified problems. 

Local Government Measures: Cities, Counties and Ports 
The Association of Oregon Counties, League of Oregon Cities, Oregon 
Public Ports Association and the Oregon Coastal Zone Management Asso
ciation are partners in the CSRI. The counties and cities have summarized 
their measures in terms of biological benefit to fish. While only a small 
fraction of coho streams are currently in urban development areas, local 
government can have a profound impact in the future as residential growth 
expands based on local land use plans, and water sources are developed to 
facilitate this growth. 



Examples: 

• Port of Brookings 
• Port of Garibaldi 

• Southwest Salmon 
Restoration Initiative 

• Umpqua Basin Fisheries 
Restoration Initiative 

Accomplishes: 

• Improves compliance 
with existing laws 
• Avoids need for 

new regulation 
• Prioritizes actions by 
potential benefit to fish 

-:/l{~-. 

Oregon Coastal Salmon Restoration Initiative 

Over 50 individual projects are listed in this report by the counties and 
cities. The Rogue and Umpqua Basins are among the places where local 
governments can have the most impact on salmon. The involvement and 
commitment of the local governments in the Rogue Basin are demonstrated 
by the salmon restoration plan submitted by the Rogue Valley Council of 
Governments. Douglas County was highlighted in the report as setting an 
excellent example of commitment to salmon as exemplified by the Umpqua 
Basin Fisheries Restoration Initiative (UBFRI) which was established by 
the county in 1992. 

The Oregon Public Ports Association has also summarized their measures 
and provided important specific examples. The ports of Brookings and 
Garibaldi are examples of"salmon friendly" ports, whose projects go 
beyond dredging, pollution control at marinas and general land use input. 
These ports are sponsoring.,J1ab!W,restoration, fish passage projects, and 
regional coordination betwee11rJpc:"~government~ . 

. ~'3]'},',~\.l 

Enforcement 
- ~, ; ~ 

Feedback from the public, peer'reviewers and NMFS also reinforced the 
critical role of enforcement in the CSR!. Building on the foundation of 
current law and regulation with voliintary and cooperative efforts, necessar
ily implies the commitment to enforce the; current baseline effectively. The 
enforcement section of the supplement focuses on three major new initiatives. -. ' ) 

First, we recognize that voluntary compliance with environmental laws 
requires the right balance of education, enforcement aption and compliance 
monitoring. The Fish and Wildlife Division of the Oregon State Police has 
always supported habitat protection and environmental law enforcement in 
addition to enforcing hunting and fishing laws. Because ofreductions in 
hunting and fishing fee dollars, .13 officers were unfunded for the 1997-99 
biennium. General fund dollars were added to the division budget in the 
Governor's recommended budget with direction to shift workload priorities 
to support the CSR!. Some of these officers may be relocated to ensure 
effective enforcement support of the CSR!. 

In addition to state police support, state natural resource agencies are 
committed to effective enforcement and education of their habitat protec
tion regulations. Each agency will be responsible for demonstrating the 
compliance level for key laws and regulations. Examples include the De
partment of Forestry, which will statistically monitor the compliance rate 
for forest operations relating to the rules of the Forest Practices Act. Since 
the OSP has been monitoring compliance with fish and wildlife laws for 
years, they will be able to provide valuable assistance to agencies in design
ing these programs. 

The OSP have been setting regional workload priorities in consultation with 
regional fish and wildlife biologists for years. This program is known as the 
Cooperative Law Enforcement Program and has been nationally recognized 
for leadership. This approach will be expanded to the Cooperative Inter
agency Enforcement Plan which will identify enforcement priorities for the 
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agencies involved in CSRI. Using this information, the OSP and agency 
field staff can suppor-'. one another and develop enforcement worY:plans 

Ji; which reflect the rer'onal prforities. ' 

. . , These progr~~s '."ii .Pcvnonitored and compliance rates evaluate~ as part 
of the CSRI.mpmto

1 
pg plan. 

,\ 1 ' 

, . '. Funding 
''i 

. . Funding will clearly be one of the most critical tests of commitment for the 
CSRt .'JJie public, ·me peer reviewers and NMFS have reiterated that with
out subitl!ntial new funding and a long-term commitment, the CSRI has 

/] little'~llllntt!. 0frecpvering the salmon and watersheds to sustainable, eco-
" ·· n0n1icilll1~'iiable levels. More than any other item, funding se1ves as the 

, ·' i .' nl,'i ' ·. Htrt;'~s ki!iw-4(.f;ommitment. 
. 'n { i•.t;.,,~- \.'li:frl~/rtJ"·(JO-'.·~' 

---~--c~sen~~l!.?.: ... -1 ~1'9Jnh'.f,lt~C>,fj~;lb~¥'.il.egislature is currentl,r re~iewing. a proposal call eel ~e "Natu-
Phase 11 m~asur;s err. idl 1;~. Jlm~Wi"'e·s· !Investment Package which ded1cate8 $30;140,387 m the 

' Wate~1shed councils .,
1 
.• c.:i.·· .• , ..• ".fi:J,i:;,7. "i9 €f1ifu:.'rium to salmon recovery and the healthy streams partnership 

• Offset by vo unteer efforts . · •n.' ·"· ,,1ui;r · . . .. . . · v ·: :(statewide Water quality m1tiative). The Natural Resources Investment 

- . ,, 

• " · · Package alloca[es roughly $20 million to cost share grants to lando~ers, 
SPiJ::lff1d, W.ater Consel'Vation Districts, watershed councils and others for 

,;:IB~te~s%e~.a~d!sal~on ~rojects. Rou~hly $10 million is allocated td state 
, lf:~f.f~.'1~ifH1ft: to assist :v1t~ water ~uahty management plans, salm.o~ res~ora

rs/il~i,1,)?1;9;1ects and m.omtonng. This ~o~t would support 19 pos1t~pns m the 
. 1;p5p~ent ofAgnculture, 19 positions m the Department cfEnvyonmen

,111tal Qi1a1ity, 14 positions in the Department of Fish and Wildlife, 6 positions 
.;if in the Department of Forestry, 4 positions in the Water Resources/Depart

cn ,,,•;'. '. m~~k1~1~~ 1 position in the Department of Land Conservation andjDevelop-
. 'f"',, ·1mmi~-ro- j 

:: ·.·"I .• ,; . . I 
.... hi 1.1dditidn to the Natural Resources Investment Package, state natural 
·VDl'esolli:<i11,ageii:cies were budgeted at current sel'Vice levels of general fund, 

'flco'r · · 'P'wheM•.iailyother agencies were required to take a 10% cut in the: 
• , '·' ·~ . I , . ; 

Governor's· recommended budget. This reflects that all the natural re-
sources ag~ncies in toial, only use about 1 % of the general fund. A further 
general fund cut would seriously undermine the measures that agencies are 

. ·:. "'.'''".UJ:&e·1.~tly ~mp.lelJl~:ntin.· ·. g. ~number of agencies have incl.ud~d .pojicy opti.on 
· £ ifr:1:,packages IP; the Goverpor s ttcommended budget to assist m ~jlementmg 

. 'theCSRijllan. 
\, '. - " ',"' 

Federal Funding 
Federal agencies are already making substantial investments in salmon and 
watershed restoration. The Bureau of Land Management and the US Forest 
Sel'Vice are involved in funding and implementing the Northwest Forest 
Plan, which is a cornerstone of the CSRI. Programs such as "Hire the 
Fishermen" and "Jobs in the Woods" are providing key support to water
shed councils, SW CDs and other watershed restoration programs. Possible 
assistance from the Natural Resources Consel'Vation Sel'Vice through the 
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Farm Bill and possible flood restoration funds 
might provide assistance. · 

Federal funding is. needed to support the monitor~ 

Orfgon concludes that the OSCRI plan is sufficient. ing programs for federal lands, and to support 
to prevent extinctio~ and to ac::hieve reco.very of, :id· 'r f~deral participation with watershed councils and 

Appraisal of the Conservation Plan 1 

anadromous salmonids (especially coho) m coastal . · · "HSWCDs. Federal funds are also needed to support 
river basins especially in the northern ESU. This · !,l!lr OJ Jfi'esearch on the impact of federally protected 
judgment is based on eight major points: predators on safmon., 

1. Recovery 
·, Several sources of information suggest that 
'·· · although coastal coho populations are not 
' : currently at desired levels, they remain 
c'. ·sufficiently resilient to recover. 
2. factors 

Major factors for decline are being actively 
addressed by existing programs. 

-,_ 3. Prlorf,fje§ 
' The conservation plan includes rationale and 

l'> ·, information to facilitate prioritization of 
iC. conservation and restoration efforts. 

1 • . k Timelines 
· . Explicit objectives and timelines are stated in 

The NMFS has supported the operation of "For 
the Sake of the Saljnon," an organization which 

' · . sup8grtSJsalrnon 1111d watershed restoration on a 
, ~,( · . re~~~~l!level. . ·. 

't :dt G~~~~:~fi\iaberwill be accompanied by 
' ~ldsB'e~$lt~~£~jdeht Adams and House Speaker 

m::i 'ill;li!Mq1!\~J:,fi11 rtrip to Washington DC in the week 
:J o&F3~b~~rn 24;t9 fisit. with federal officials and 

¥e~tal legli;Jatbrslte discuss tbe CSR! and the 
~~~¥$1£.~~S.AJisting of coho salmon and to 

pu,rsue 1funibng support. · ' , · 
·~··.,·.'~jgJ;::) I -. 

,; .U LS :.:jl) £ )[ '\$ S 
- - -, c '--'-'- -'1 

" s. Monitoring Summa:ty · ... 1 . 

~l~~;prehensive monitoring program is in '.~~~~i\'.~~tes unprecedented natural resource 

the conservation plan. 

ri,l~~g~~ent challenges. These challenges include 
. 6· Certainty res~~f!i:b.'g'i\ative .fish populations and improving 
6 • The plan provides a high level of certainty m fk Q91'\ 

2·.• ·. that identified measures and actions will be wate;;'i~~1 ity in our rivers and streams. How we 
'·!Jn. implemented. choose t6 meetthese challenges will determine if 

7. Integration we as Oregonians continue to control our own 
The plan is founded on an active and ·. flf~~!ntP~ jfy.;p turn control over to the federal 

c; ' ongoing integration and coordination of all . gpyetrunerjt, Uw .(:;SRI represents a portion of the 
government agencies and stakeholders.' !J iir rrllbrdp.;on:APB~R~c)l" which focuses on results 

B. Evaluation · w:, "ft!Jrough·new and innovative ideas that rely on 
The plan includes an explicit process of ii'~ssroots involvement. This draft of the CSR! 
evaluating whether sufficient progress is plan is part of the continuing evolution of the 
being made, overcoming institutional barriers 
and making future changes to the manner in Oregon Approach to collaborative problem solv-

1
',·1··.· .•. ·.• ... ··· .. ·.•. which the plan is implemented. ..· ... ing. This iµitiative represents Oregon's spirit of 
- -~f_;_ .JJi.U.:lJ;J'.' /i~i "! I - . . . 
-----------------,,-./,-;-.-',.: '.' ~att'f<I, rre~yrfi'~ citizenship, coupled w~th local 

•";,·:.:-;.{ 

':<,j _);'.; 

.i.J ' 

· c ·· •!1 mw!Y&ment and government partnerships. 
I_( . ~:Lr, . 
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