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AGENDA 

ENVIRONMENTAL QUALITY COMMISSION MEETING 
Henniston1 Oregon 

August 22-231 1996 

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any 
item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to 
consider that item as close to that time as possible. However, scheduled times may be modified if 
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the 
beginning of the meeting to avoid missing the item of interest. 

Public Forum: The Commission will break the meeting at approximately 11 :30 a.m. for the Public Forum if 
there are people signed up to speak. The Public Forum is an opportunity for citizens to speak to the 
Commission on environmental issues and concerns not a part of the agenda for this meeting. The public 
comment period has already closed for the Rule Adoption items and, in accordance with ORS 183.335(13), 
no comments can be presented to the Commission on those agenda items. Individual presentations will be 
limited to 5 minutes. The Commission may discontinue this forum after a reasonable time if an 
exceptionally large number of speakers wish to appear. 

Thursday,August22,1996 
Hermiston Community Center, Main Hall 

415 Highway 395S 
Hermiston, Oregon 97838 

Note: The Commission will tour the Umatilla Army Depot from 1 :DO - 3:00 pm. 

3:30 - 5:30 pm 

7:00 - 9:00 pm 

EQC Questions for the Army Re: Umatilla Army Depot 

Comments from the Public Re: Umatilla Army Depot 

Friday, August 23, 1996 . 
Hermiston Community Center, Altrusa Room 

415 Highway 395S 
Hermiston, Oregon 97838 

Beginning at 8:30 am 

A. Approval of Minutes 

. ' 
B. Approval of Tax Credits 

C. Action Item: Appeal of Permit Denial of Kinross Copper Corporation's NPDES 
Application No. 997233 

D. tRule Adoption: Temporary Ruljil,S Lifting the Sewage System Moratorium in 
the Clear Lake Watershed 



E. Informational Item: Lower Columbia River Bi-State Water Quality Program 
Completion 

F. Action Item: Variance Application of Nona Henkel 

G. Action Item: Appeal of Variance Approval by Del and Lyn Schuller PARTIES 
SETTLED BEFORE MEETING 

H. Informational Item: Umatilla Army Depot - Best Available Technology (BAT) 
Criteria for the Proposed Umatilla Chemical Demilitarization Facility Including 
Videotapes of Alternatve Technologies 

I. Commissioner's Report 

J. Director's Report--This will include proposed EQC 1997 meeting dates 

Hearings have already been held on the Rule Adoption items and the public comment period has closed. 
In accordance with ORS 183.335(13), no comments can be presented by any party to either the 
Commission or the Department on these items at any time during this meeting. 

The Commission has set aside October 10-11, 1996, for their next meeting. It will be held at the Maritime 
Museum in Astoria, Oregon. 

Copies of staff reports for individual agenda items are available by contacting the Director's Office of the 
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 
229-5395, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting. 

If special physical, language or other accommodations are needed for this meeting, please advise the 
Director's Office, (503)229-5395 (voice)/(503)229-6993 (TTY) as soon as possible but at least 48 hours in 
advance of the meeting. 

August 20, 1996 
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DIRECTIONS TO HERMISTON COMMUNITY CENTER 

FROM INTERSTATE 84: 

I-84 to I-82 (Exit 179). 

Take first exit (it comes up quick!) offl-82 to "WESTLAND ROAD" (tum right at top of off-ramp to 
get to Westland). 

Tum left (north) on to Westland Road, go "straight" for about 3-4 miles (Westland has a few curves). 

Go straight through first traffic light (11th street); note that Westland Road changes names to 
"Highland" Road. 

Tum left at second traffic light ("Highway 395") 
(you will have gone through two stop signs before you get to Highway 395) 

Community Center is about 1/2 mile on the right, just past Rohrman Ford 

FROM PASCO AIRPORT: 

INTERSTATE 182 WEST FROM PASCO AIRPORT TO HIGHWAY 395 SOUTII 
(The Highway 395 exit comes up quickly from the airport, it's the first exit you see off ofI-182) 

HIGHWAY 395 THROUGH PASCO AND KENNEWICK 

FOLLOW SIGNS TO I-82 WEST (TO UMATILLA AND PENDLETON) 

TAKE UMATILLA EXIT Gust after crossing bridge into Oregon) 

TURN WEST (LEFT) ONTO HIGHWAY 730 (at bottom of exit ramp) 

GOUNDERFREEWAY ANDUPHILLTOHIGHWAY395(about1 mile) 

TURN RIGHT ON TO HIGHWAY 395 INTO HERMISTON (Beautiful Downtown Hermiston is 
about 4-5 miles south) 

Community Center is located on your left, just past the intersection with Orchard Street. 

FROM PENDLETON: 

Take Highway 395 North exit to Stanfield. 
(It'll lead you through Stanfield, and right into Hermiston.) 

Community Center is on the right, about 1/2 mile past the second traffic light (just past Rohrman 
Ford) 

F 



/ 
: 

( 

· Itinerary for Visit of 
Oregon Environmental Quality Commission 

August 22, 1996 

---------------·-··-·-----------------------------·-··----------------------------------~---·-~-----

-----------------------------------------------------------------------~------~--------------~------

TIME 

1:00-1 :05 

1:05-1:15 

1:15-1:25 

1:25-3:00 

Augus1 6, 1996 

EVENT 

Welcome and Inrroductions 
(Depot Theater· Building 32) 

Command Overview 

Mission Briefing 

Tour 

• Demonstration Igloo 

· Hot Line Demonstration 

- Monitoring Equipment 

· Composting Project 

-EOC 

RESPONS!BILIIX 

Lt. CoL Marie Baldo 

Jim Hackett 

Don Smythe 

Lt. Col. Marie Baldo 

George Newman 

George Newman/CPT Petroski 

Phil Ferguson 

Mark Daugherty 

Marty Yakawich/Larry Large 
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Umatilla was given an additional 
mission in 1962. Munitions containing 
chemical agents were received for 
storage from 1962 to 1969. 

Chemical agents VX and GB (nerve 
agents), and HD (blister agent) are stored 
in various types of ammunition including 
155MM and 8" projectiles; M55 rockets; 
M23 mines; 500 and 750 pound bombs; 
spray tanks and one ton containers. 

In 1973, the name of the depot was 
changed to reflect organizational changes 
within the U.S. Army. In 1976, the depot 
was given the name of U.S. Army Depot 
Activity Umatilla. And in October of 
1995 the name was changed again to the 
U.S. Army Umatilla Chemical Depot. 

Today, Umatilla's sole mission is the 
safety and security of chemical munitions 
in storage until their eventual 
destruction. The stockpile is scheduled 
to be destroyed beginning in the year 
2000. 

The depot completed a reorganiza
tion under Base Realignment and 
Closure in September 1994, one year 
ahead of schedule. All conventional 
ammunition and general supplies were 
shipped to other depots and installations 
in the United States. 

Over the next few years, several 
cleanup projects will take place prior to 
closing the depot. Any environmental 

contamination that has occurred as a 
result of ammunition operations since the 
depot opened will be cleaned up. Once 
these projects are completed, and the 
chemical munitions are destroyed, depot 
property will be available for reuse by 
the local communities. 

For more than five decades Umatilla 
Chemical Depot has played an integral 
role in the nation's defense. The 
employees continue to be supportive 
members of the community and maintain 
their high safety standards. 

For further information 
contact Donna Fuzi, Publ.ic 
Affairs Officer, at (541) 
564-5312; or James Hackett, 
at (541) 564-5418; Monday -
Thursday, .6:30 a.m. to 5 
p.m. 

April 11, 1996 

U.S. Army Umatilla Chemical 
Depot 

Hermiston, Oregon 



Umatilli. , odav 

Umatilla Chemical Depot (UMCD) 
is located in northeastern Oregon, 
approximately 10 miles west of 
Hermiston, population 10,000. The 
installation has immediate access to 
water, land and air transportation for 
shipping and receiving. The Columbia 
River, only two miles from the depot's 
northern boundary, provides deep slack 
water for ocean-going barges direct to 
the Pacific Ocean. U.S. Interstate 84 
parallels the southern boundary of the 
activity, as does the main line of the 
Union Pacific Railroad. Interstate 82 
parallels the east boundary, intersecting 
with Interstate 84 near the southeast 
comer. 

19, 729 acres lie in two counties, 
Umatilla and Morrow. The depot 
consists of 346 buildings; 1,001 
ammunition storage structures commonly 
called "igloos;" a million square feet of 
warehouse space; 7 active family housing 
units; and a 13-unit bachelor enlisted 
quarters. The installation has 194 miles 
of paved roads, 51 miles ofrailroad track 
and a 3,000 foot inactive airstrip. 

Igloos, vary in size, but most are 60 
and 80 feet long, 26 feet 6 inches wide 
and 12 feet 9 inches high. The structures 
are constructed with steel rebar and 
concrete. At one point during the 
construction phase, a record 24 igloos 
were built in 24 hours. Each igloo has . 

lightning protect1-. .. systems, steel doors 
and range between 50-60 degrees 
fahrenheit all year round. 

The work force includes 1 military 
officer, approximately 150 civilians and 
1 tenant activity. UMCD is the fifth 
largest employer in the Hermiston area, 
with an annual civilian payroll over $15 
million. 

A civilian fire department is 
maintained 24 hours a day, seven days a 
week. 

UMCD is a "closed" post to which 
the public does not have free access. 
Civilian security police perform guard 
and patrol duty 24 hours a day, seven 
days a week. 

Historical Back1tround 

UMCD was envisioned by military 
planners as a munitions and general 
supply storehouse years before it became 
a reality. Events that shaped the 
onslaught of World War II assured and 
hastened its construction. 

In 1940 a 16,000 acre plot of sage 
land (later increased to 19,864) was 
selected as the site for a new arsenal. 
Construction work began in January 
1941, and on October 14, 1941, the 
installation was dedicated and named 
Umatilla Ordnance Depot for a local 

Indian tribe. 

Thirty-five million dollars for 
construction and 7 ,000 workers 
transformed the prairie site into a 
complex of warehouses, munitions 
magazines, shops, and office buildings 
connected by a web of paved roads and 
railroad tracks. 

The depot was ready when the first 
shipment of munitions arrived on 
October 27, 1941. Six weeks later, Pearl 
Harbor was attacked and World War II 
began. Depot workers went on around
the-clock shifts to ship, receive, store and 
care for the items at the installation. 

Six workers were lost in March 1944 
when one of the conventional 
ammunition storage igloos exploded 
during a night shift. A monument created 
from the remaining part of the igloo was 
constructed in memory of those 
employees who gave their lives in 
service of their country. 

The depot supported many war 
efforts after WWII including the Korean 
Conflict, Vietnam, Grenada, and 
Panama. Umatilla repeated its munition 
and general supply support role most 
recently as Operation Desert Shield 
turned to Desert Storm. Over 10,000 
short tons of conventional munitions 
were shipped in the first 18 days of 
Desert Storm; 223 shipments and 19,371 
tons in all. 



BIOGRAPHY 

For further information 
contact Donna Fuzi 
at (541) 564-5312 

======================================================= 
Lieutenant Colonel Marie L. Baldo 

Commander, Umatilla Chemical Depot 

Lt. Col. Marie L. Baldo 
assumed command of the Umatilla 
Depot Activity July 19, 1995. 

She was born in Los Angeles, 
California, on November 25, 
1952. She· attended California 
State University, Northridge 
and received a BA in History. 
She then attended the 
University of Southern Califor
nia to receive an MS in Library 
Science in 1974. 

After receiving a direct 
commission in 1976 as a Second 
Lieutenant in the Women's Army 
Corps, she was detailed to the 
Ordnance Branch. 

Lt. Col. Baldo has served at 
and in various locations and 
duties in her 18 years in the 
Army. As a Lieutenant, she 
served with the 583rd Ordnance 
Company filling the positions 
of Technical Supply Officer, 
Maintenance Platoon Officer, 
Maintenance Management Officer 
and finally Operations Officer 
for the Company. 

Returning to the Continental 
United States she served at 

Picatinny Arsenal, New Jersey, 
where she performed research 
and development duties with 
nuclear weapons and later 
developed the Large Caliber 
Weapon System Laboratory's 
first computer network. 

Following attendance at the 
Ordnance Officers Advance 
Course in Huntsville, Alabama, 
Lt. Col. Baldo returned to 
Germany and served with the 9th 
Ordnance Company in Miesau, 
Germany, where she performed 



Lieutenant Co1one1 Marie L. Ba1do 

duties 
Officer, 
Commander 
as the 
Officer. 

as the Operations 
served as the Interim 

and finally operated 
unit's Executive 

Moving from the 9th to the 
Brigade Headquarters in 
Pirmesans, Germany, Lt. Col. 
Baldo was designated as .the 
Chief of the Special Weapons 
Division, where she was 
responsible for all maintenance 
actions performed on the 
brigade's nuclear and chemical 
weapons. 

From this position she was 
selected to the be Commander of 
the 96th Ordnance Company in 
Herborn, Germany. 

Returning to the United 
States, Lt. Col. Baldo was 
assigned to the Operational 
Test and Evaluation Command 
where she performed duties as 
an evaluation officer for new 
Army systems. 

Returning 
she served 
Officer for 

again to Germany, 
as the Materiel 
the 3rd Ordnance 

Battalion, where her duties 
included the planning and 
successful execution of the 
movement of chemical weapons 
from Germany. 

After closure of the 3rd, 
Lt. Col. Baldo moved to the 
Headquarters Support Battalion 
where she served as the 
Battalion Executive Officer. 

Returning from Germany, Lt. 
Col. Baldo was assigned to the 

2 

Navy War College, Newport, 
Rhode Island, where she earned 
a Masters degree in National 
Security and Strategic Studies. 

Lt. Col. Baldo' s last 
assignment was at Picatinny 
Arsenal, New Jersey, where she 
served as the post Inspector 
General prior to her selection 
for Command at the Umatilla 
Depot Activity. 

Lt. Col. Baldo's awards and 
decorations include the Army 
Achievement Medal, the Army 
Commendation Medal with Oak 
Leaf cluster, and the 
Meritorious Service Medal with 
Oak Leaf clusters. 

Lt. Col. Baldo is married to 
Lt. Col. Fred J. Allen, Jr. 
(Retired) . They have no 
children. 

=============================== 
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SCBUL:-IRM-BEC 6 MAY 1996 

INFORMATION PAPER 

SUBJECT: Umatilla Chemic'al Depot Composting Project 

1. Purpose. .. To provide an overview of how comp.osting technology 
evolved at the umatilla chemical depot. 

2. Facts. 

a: .. operations from an. explosives washout plant (1950-1965) 
involved the removal of explosives from munitions, bombs arid 
projectiles by means.of water and steam cleaning techniques. The 
washout operations included sizable amounts of· Composition B and 
TNT. 

b. The site consists of.two adjacent, unlined lagoons, 
each approximately 25 by 70 feet and 6 feet deep. ·During the 
life of the plant, approximately 85 million gallqns of pink water 

~w~s discharged into the lagoons, contaminating the soils and 
gr.ouhdwater with RDX, TNT·, HMX, DNT and .TNB. . . 

c. A composting treatability st~dy had alre'aci.y been 
initiated by the.army environmental·center in late 1989, as we 
were.• completing remedi;'J.l ·investigation field work at the lagoons. 
Umatilla was selected since.it had explosives in adequate 
quantities, and somewhat harsh environmental conditions. The 
study invo~ve~ bio~remediation in a mechanically agitated iri-
vessel system .and· static ·pile reactors shown here. Tlie mixed 
system achieved final ·explosives leve.ls ·around 5-10 ppm, which is 
a typical cleanup level; however, the costs were found to be 
higher th.an incineration. The stati.c piles were somewhat less 
expensive, but had final levels .of 50:-100 ppm, which is higher 
than the 30 ppm cleanup levels established in the record of 
decision. 

d. A second study was initiated in 1992 to evaluate the 
potential of using a windrow composting system, the simplest of 
composting systems, and which if feasible, would offer the. 
potential for low cost treatment. As ·was previously mentioned, 
all work prior to this test employed either aerated static pile 
or mechanically agitated in~vessel systems. Initially, the 
windrow study intended to evaluate soil loading percentages and 
turning frequencies using.· uncontaminated soil. The knowledge 
gained from these O?tudies would be used to select the operating 
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scBUL-IRM-BEC 6 MAY 1996 
SUBJECT: UMATILLA CHEMICAL DEPOT COMPOSTING PROJECT 

parameters for a final set of contaminated windrows. Following 
the completion of the first four sets of uncontaminated windrows, 
However, it was clear that the turning frequency was not a 
crucial operating parameter. In all cases, oxygen depletion in 
the windrow occurred soon after turning. Based upon these 
observations, the study was re-oriented to examine the need for 

·and effect of supplemental aeration on the windrow operation. As 
a result, the turning frequency variable was omitted from the. 
remaining studies in favor of a constant daily turning frequency, 
and the effectiveness of forced supplemental aeration. 

e. The results of the windrow study indicated that, based 
upon temperature, the inclusion of the aeration system is . 
generally beneficial to the heating of the windrow. ~he aerated 
piles exhibited higher operating temperatures and produced less 
odor. However, it is also possible that the pile may have cooled 
sooner as a result of more rapid depletion of organics and 
increased heat removal in the presence of additional air. With 
respect to explosives degradation, however, the unaerated windrow 

owed equal, or better removal of hmx, rdx and tnt than did the 
==rated .w.indrow. Concentrations of tnt and rdx were reduced by 
gi::eater than 99% in fewer than 40 days in both windrows and 
·concentrations of less thari 30 ppm were achieved. Furthermore, 
.cthec.windroW study confirmed the results Of previous studies, 
.which.indicated that soil loading· as high as 30% and a 
corresponding organic material loading of 70% by volume is 
satisfactory for maximizing soil throughput while maintaining 
enough organic material to sustain sufficient microbial activity 

·to produce.self-he(l.ting of the compost and biological 
transformation of the explosives. 

f. The organic material or ame·ndments used in the windrow 
study included sawdust, alfalfa, cow manure, chicken manure, and 
potato processing wastes. Th.ese ·amendments, readily available 
from the surrounding agricultural community, were stored adjacent 
to the composting site. The manures and potato waste were always 
obtained fresh within one or two days prior to preparation. of the 
compost mix to ensure optimum physical and chemical properties 
for microbial activity. 

g. overall, the windrow studies conducted.at Umatilla Depot 
Activity, along with previous composting field studies, have 
sh,own that windrow composting is a viable treatment· alternative 
for explosives contaminated soils and sediments. The studies 
showed that unaerated windrow composting provided better removal 
>f explosives than.both aerated static pile or aerated windrow 
~omposting. With proper containment and manipulation of turning 
frequencies, windr\)w composting can be accomplishe.d· year around . 

. The recipe developed in the windrow composting demonstration was 
used in the design for the full scale compost contract. · 
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scBUL-IRM-BEC 6 MAY 1996 
SUBJECT: UMATILLA CHEMICAL DEPOT COMPOSTING PROJECT 

h. The corps of engineers, seattle district, was awarded 
the scoping and design work·for a full scale compost project of 
the lagoons. Because of the 15 month rod.to remediation start 
date window required under cercla, it was decided that 
remediation efforts would be completed in two phases; The first 
phase contract, excavation/stockpiling of contaminated soils, was 
completed in September 1994 and result.ad in the .excavation of 
over 10,000 cu yds of soil. The second phase contract, full 
scale composting, was awarded to the firm of Bioremediation 
Services, Incorporated of Portland, Oregon and field work began 
in mid January 1995 with project completion planned for the 
summer of 1996. 

Mr. Mark E. Daugherty/790-5294 
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Umatill_a·A_rmy Depot 
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bis niwsletter is writtenfo;you and your neighbors. It gives.you-ti qui~k 
update on where we are in the cleanup efforts of hazardous waste ·ar~as at 
Unui~lla Depot Activity. We-plaiz t.o send these newsletters__ out to you about_ 
three times a year. Your feedback on what information you would like included 
in this newsletter is always welcoftie'(see clip-out coupon on--the back). If you · 
have any questions, give Donna Fuzi, Public Affairs, a call at (503) 564-5312. 

. . ~" . 
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~ 
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1. ·· •. 

~ [•tlll!~l,~IBl~:J Simply put - it's our 
. """"\' ·. 

. · confined to the depot-·no health risks have been . ·r~ .. ""''·' : -i 
.responsibility .- and the la:w - a~ _the dep_ot to 
cl~an up old conta.mfuated areas and to prevent 
this land from being contaminated in ~e futUre. 

_} ound for people living around the depot. · ,· .· . ~ - . 
.1\ll:!li·lllillll!il lJnderCongres~· ~ase·. . - ,.:~:· · 
\ realignment plan, some of the depot's land.may : . ; :· .. · : .: 

. .. ' ... .. . . ~ . , ;· 
We're working with the EnY.ironinental Protec- -'~ .be leased out or transferred out of the Army's .~ ' . :. , · 

··., tioii Agency (EPA), Oregon'.s Department of <: · hands - maybe for farming'- light industrial or ... ~ ·, · · ... 
(_ · Envirompental Quility (DEQ) and the "Arniy .to _. ,. other uses. If people are in close proximity to ·' , . _: r 

,; make this happ_en. Both _EP~- and DEQ ov~rsee _ -) his contamination, then th.e risks to $,_eir health .·: '.': .\ ·_1
1 

' .... . 

the work arid make Stµ"e we correctly fol.low _·, ·go UP:. Granted - MOST p~ople \\'.~uld .have to . . . ' .; -·< " . 

-State and federal laWS. " ~ \ : . be exposed to Contaminated SOil Or drink CQfl- .. -, ·. . · I>'\··_. 
.. I 1::nr~1:m~1:::~:)::::ji;/fl. - . . . . _ . _··· · .. ..._ :. . tam~ated Wale~ for many years befo~e. it 0mi~ht:_ ·.: i , . '\ . !...; , ·. 

·::;;,:;i;,:::,:;,,,,,):,,,,:,,,,,,,,,,,,,,,,,,,,,,,M¥~ft Originally, 78 areas or sites · ever llllpact theu health. But contamination is . . ·, ·. ;... :·. _ . 
·.needed to be. evaluated. -We got to 78 by using . contamination -: it's better to avoid it. . ~ . '\ : : , " , 

1
'-_. 

· :~:e!~n~~ ~~np~~=t !d~::r:~ ~o;~? 1 lilB~l!!:lll~J~~I He;e. ~e the ;i~s -or , \·. ·:'; :· ·_/.:'-_. >. ~ 
out what happened here. Anything they remem- · .. operable units we will be cl~aning up in the near .· __ .· ··_ : .. . 

·-, bered, or thought they remembered, was in':' future: . . , . \ ... ---: - ~. 
.. , , . I . . · -

eluded in' the list to be checked out , · _. ,,; · ·, · · · · .. 
0 Deactitation Furnace. The furnace was . ,_ 

As the results from soil and water tests started to used t_o bum explosives and othercompounds . ' 
~ co·me in on th%se areas; some sites wer~ com- ·: _; /rom munitions such as grenades; bullets and .. - . / . 
bined~·reduced in scope or crc;>ssed off the list detonators. Major pieces of metals such as . . . ·~. / != · 

• J because they didn't require clean up. coppe~~ lead and brass were recycled for other , ... ~ . 
' \. , ' 

. " .uses. 
.·After further tests and evaluations, we are now . . ~:- . . . \' 

.\ 

. '.- . 

down to 16 areas (also known as 8 operable. · · · _ _., Soils were contaminated wiVl metals such as -_-; ~- ... ' 
J~i-ts) that need to be cleaned up. - -· · . .· }ead, ~ckel and cadmium .. The engineering . . ·~· · ·. . . \ .. · ·. ·· 

.. lll!itfJlq~~~iJlll\~1 . ·Mainiy we're. lookfug ~, :< ~:~!~.c~~J~~d~~~e~P8 ~:1~!%n~s· to{ · .:~./·· .... ::, ·._-.. : . 

; ~ at explosive:$ ahd metal conta~a~on. in 1!1~ ·~oil ~. ·: cpm,plete at a cost of $747 ,009. . . ·~ . · · . _,.. <·.' =t ' .. >.,-~~ . ,t 
. ·and the groundwater. · ·The contammation is " - , · _ .- " / · · · · ·-:- ·. ·1j->. :- · .·· · I 

·:.L~: __ · , •··.. . . < ~·1.:- . . . -, , . . / .'~i~,;,'.·,C\ 
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-.-> :The cleanup process will involve: - -:' complete and the soil is treated,.;- ' -":)'.: ~ :.-:<<(-;_;. '.-':'( > ·-:: .. -. ;:;-,-; 
~.:::. - - ·- . ~ .-- :-_ the soil will be put back-into 'the -";~- ,.---. . ·:. : \ _.:c)::·:<::i,-'.:-': !~-:-:-~ .. 

\ .; 't~ . . . . / ....... • . • - ... • • • • ; : • .·:. . •. · ... . . ·• \.:: ' · . .' ;·! " 

>_.· ~- c.(deffiolis~g ·and decontaminatfng the build-'.. · 111goons .. -The clean up -is ex- - ::Ji·;---: _:\.' .:V:~:~ .·:} ._·-__il·J: :~ 'l ·,~ . 

. :_.-: -.. ll'.1g, angrelatedstructures, · _,. /; .-_' ·; _. pe~tedt~becomplete~in · . __ ~ .. :. -~~~"-,~--.. ·:,;;.f~.,: :~ _.'::<~ :'.(-- .\ . 
- - . · 

1
, .· o excavating over 6,25~. tons of soil (mo~t of-... . ~eptem~r _1996 at an esilipated\ : 'Tt·: .:_ ·. ~· . L·.~f."<-~ ~-'.:\::.· /- :"\:~: :: 

. - L. - · ·tl)~ _excavation will be in the top.JS" of soil ·· .· ~.~-:: _cost of $2-million. . " · · -~·.< ~'/-;·_.:.·/;·,/: :::> :-~::-~\::jf>J? 
i·, - :{!wher~ the highest concentrations of metal cori~ -<" ';-_ :'. :.-:. ' - - .. / :_:,-:_-:>-.)!/>:. ~::-~-;.' .-·~·_:· : '._/.-

'·<: _ .. tainfoation ·were found), ~ ' .... : ;_-.. --d -Inactive Landfills and .. ..- ._r, ;:' ;_··.,-;;;);;::·(;:·: :'-._ · :··:::1 ( 

- :: ~.f~ ii o: ~iX4ig_ soils with ·a cemen·t~based .miituie s6_ -.> :·4~tive Landfill. There are. ·: 'r.:·,:·~,- :·;;t~.:':;-:~fr _\;:t_~:_::\· ~-; _ ·t:'> 
/'.:.:it f9hn~· a solid m~s. and · - - - - · '.:. ·_ -._:~e inactive landfills and one. i ~ -~·::h~\1:;_.._,;:=.:?:y\_: .. :.<-',~/· ·:_=:_j 

- ~:-_ ': '. o placipg solidified soils in the depot~ s. landfill;~;"-- ~tive landfill on depot lapd ~at .~ '." ;:\/f .. ·~:_.:~):i/:-//::f-;.._.i)-:: 
.. : ·=· ·_. · .: _.· . · _- . · -" -; : ·7werecheckedouttosee_ifthey :-.1·~ .. -.;-.:· ... :<;~._: :/.';-:·<~·-::.{. ('~.\~\ 

- ·~/0 Explosives Washout Lagoom (Soil con- .-,· -. ~wei~ contaminating stifrou1;1ding ·i ·.-_~,)~::·'?:/':·: .. .:, __ ·~·/\U .. ·':_\: :·:: 
: •• . I . . • . /. \ • ' • ., . . ....... LJ ·- .. , . ·- ••• -· 

- ~ · .. tamm·atiori). The two lagoons are pru:t of the -; ,:.>~: spil or water. Test results · _ ·r .. .... )~,._ :"\: ... ~.<? ;:\·.~ :-: ";;;: -. --::. -< 
.. <-.explosives ~ashout

0

plant where e~plosives -were ... slio~edno contaminati_bn .. : .. ~.~:"·.,.?;· .. >: :_ ,:::<:: - · ~'.:_ .:!:".':·''.: ~ :-.. 
· · - - . - · • · · · · · ..._, · · ·· ·· , · · . . · _\ - .. ' · . ... " I ., r· · · 

)., ; washed or __ steam cleaned from_ munitions such as _ : .·~xisted that would threaten __ :e; _-. _.-. ,": -: : .. / \'1. "",:, ;.".-: >--, -. . :·. :. 
-:r ' - - .-· . Y.- " - • , ,. :-. ' • C - - .. ... _._ • - ! , ... : ·- .• -'•.. - . 

-: ·- · - -bor:nl?~ anq artillery shells. The water fr9m_ the ... - _; people'. s health. A decision w~ 1 
:-.,· .. :: :.:·.-:-.>~-< -.:. >;--:·-~: .·.~; :~·: _.,:.: 

: .. _ I ~p~ant"was _9isposed of~ the Iago_ons where it ·;. · ~ made last year that clean up was . " --i-r ·:· ~·:_-.:; ,.//.:. .·· :~ ·-J"i>\. ~: 
eventually percolated mto the soil. -not needed. _ '..r , ~- -.c __ 1. , -. / ~ , '.-: 

- . ·~.,~~oils h~re are contaminated.with explosives,' ·;·: :--~ [~talfR;~i,µ'fil~'.lf®.~!l:'I Th~r~.'·.-.. >;"•, -~-.. : ·'>.:.:.~--..;;~ -;~.~-:>-): -_'' 
: ~ >_·~ucnas TNT.' Composting·(much like a garden / . .' are.several steps to cleaning up · . .. ~ " _-/ , .. _:- ~.-~:\~-\\::.-::::.; ..... .- '._ -: := 

' .~.- : ·~ompostpile)willbeusedtocleanthesoil~ -· - '- ahazardouswastesite. Oneof . ---. \:-1
.· _. ..... _:·: . . -.-.-. :_. , -, ... ;,·:· ~ . . ~ 

- :<~·: . . - ·- · - ·~ ·· '_- tliemostimportantstepsis · -. _":..:..:; · .-' ·. ,-:_".\ \?: \~:-·: .. _. -' 
• • • • • .- • - + • • • - · •• ' • ' ' ~.' ' ""- ; - , ·."· . .. , _ 

~ -,:_~c;tean_ up will be ct.one in two parts. TQe first . · . _·\ c9ming up for these next sites. -·'., ·: ·-· ~_: ... ":; ·::)<;}:i(' j'._"~A .· 
-; . . -/ ph-ll$e be.gins ill April and-involves exc:avating - ~· - ips called "public partiCipa-- .-· ;) :. __ ,,; -~:: .·~/::_..-yh:'):'.: . .- .'~ -~\. 
. : .> .. ·.: ~d stockpilin.g about 10,000 tons ~f so~.-. The/,,;: ;' ~?n./'. 'This is whe.re we. want ,_to >.:;':.J-~_-:.<~::.·~~~·~:j~.<:;-~:'- .t . \.:·// 
- '>;;'second 91-!__ase_1s the actual composllng w_hich ·: '. -_ . ~ow what you think ~bqut o_ur ,. .'.: : ;::-/:":f:/.:.;·::\' .. '.· :-~· ·i ·>~ 
r :; ·: begins in July. After the composting proce5s is .. · · -proposal to clean up the sites.- . 1("~ ·~: • '.;-- ~:.;~j:\-=<"'.:: :>:< ,._ ,,.--;_..-

: :~iJ (~:~:: ', ' . ·.. . .··· ,. . . • ; . )k'·, . ' . . . ~::'~ij~~,~;f ~l:"~~~~ii~ 



...... : .·. : / . .. 

,.. ,, ... ' ··: .(>l ,, :·::.· .. ~.:' >. .. -: .. --:·: ._'l~.-- -( 
' ·-, '. " • "· :._ ' . . ·,__; 1. :-:°;I" - ... . :': .. - •. . ·. -· • -. - .- · . .\ . . :· --. 

·) ,' •. • - ' • • ·,·,· •• - • -_'':·: L • •• ··) • . .. .• • • • • ,-·.'.':.: . < ' . .:. '!' . • • , • ., .... \; ~--. :, · • ,. • ••• 

--: ... ' ..., - . ·: { ' - . ...... . .--> .. :· ':-.. ./ '-.:_; ... ~ '. . \; __ : ... ,.. 0\-<"· ·/~ ........ 1".1\ :-·, .... - ......... -, -.~·. 
)'ou'Ureeeiv~ our cleanup proposal$· in the.mail . ~ Mtsce~~o~. Si~! ~e. I>?,~e~ ~ d?wn.t~> :.:-. \ ·.' --~~ ·.: ~- ,: 
- we'll ask for your comments or co~cerns on all · : tWQ site& where. we need to clean the soil to get; -. . 1• , · . -, · ·: . - . 

( 6fthem; Here's a schedule of when the pro- ,' ·,· rid of .. the m'et3.I contamiriatioh>Tiie cleanup --, · ~. ( Fi ·., . . ·. 

posed cleanup.plans will be.oue . ·- · . plan/willbecnftuiy.arlyFebr4ai-y .. · .---: .- ·.
1 

.. ·-, ~, ., . . ,.. 
1 ,. ·~. _·_ :·.·A" ..... , ' .. ·; .... r.; . -.. . _·'. ..... ·, ... -\ __, . ·« . : 

D ,EX}ll0sives Washout Plant. . Explosives D Explosive W~hout Lagoons (Groundwater . · ·' -1 _ \ . · · .. 

contaminati9n (like TNT) was found inside the contamination); ~plosives .(like TNT) wer~ , -.. . 
b~ilding and.equipment- The extent of clean up__ fmm<!_iri ~e gro~j~ate~ ar.o~d the, iagO:On.= ~-~: .: -\_, 
needed is __ still j>eirig determined . . ,_ .. -' - ' The prQposed cleanup plan~ ~ue out e.arly ' \ . .. . ', 

. -.:._ February. : .. " : · .. -< ·, · ~- . · . • · '· '- ., · / · 

0 , AiTI.iTIUnition Demolition Activity Area _ ' · ,. . . ·c · · · . ..._ · / · .: ·.:· 

Pestlcides; explosives and IJleWs-in the s·oils and We'll send'you another dewsl~tter 1n Aprll to ·; , _, 
unexploded ordnance are the mam concerns "keep y°cm informed about further. clean.up . : .: ' ' 
affecting six areas. ·~This plan iS due out~ . progz:ess. · ;\ ··. · ·1.: .' '-· · ; . " , , 
February. - · . . ; / ._ .. ~ · . . . , 1 

.. . . . . ;. -- . --~ - - . . . . _- :. ..... . . ....... :: __. ; . . - . . - . ~ . \_ .. . . .. . .,,/ . 

_! ·----~----~~----~-----.--~------~~-~--~--.-· .'. •\ \~ -.. : ' . ,. - '· . .... . _.: :.---. ·:." . "' -- · .. · ' /_ . · .. , ·: ..... •· ..... \.. 

. · • -~c.L1·p·-ouT.-·couP . - N ~ .... ·· . . ... . .. ____ ,, >~ ~- r 
I ·'· -- - .· ·~- ... / 1. . . 

. . . . I . .. -~ ... '· . . . . - , . ·- : ,. . . i ~1- - . . . : .1 .. ' ... :.:.' .. 
··1 .. ~EAC110NS .. We've 1givenyou_ alotof~1}for- . · · ' · .·: ;' .. , .. . · ··.· \ I · .. ,,. --. 
•. niafion in Q ~hoTt°Sp.aCe. W~ hiJpe you find the . : :· 7 / - •.. :_.: ·_.. ·. I • 1 •• ·· ; • • - • :_-- , ~: ·: 1 . • 

. 1 "informaiionuseful/ P/ease ~iveusfeedbackso ·"~ <· ·: .· 1 ' . ~ - ;·!:.<:-.'~·.· ... .. _ .. . . 1: ~ - .... :: <• .·. " ...... ---.. , 
. ( '. 1 _i We Can better me~! yOUT lz~eds;. Thimksjor : .. -· . · \ -, . .... .< : .'.· .. .1 ... ..-:. > .\ ·. _. - 1 
~ ··. : . ·.,ta~n~tinietohelpus- our.· ?omequestionsto · ~:' · ·.·.' ! i:·.

1
·.! · • ·· ).--, · · ... ..-. ,,. · ·>1 :·-.·<":.- ':"-_ / . 

. · consider- · / ... ,... ,,. _ , . _ .... . • . . . ~I _ ._. . -. · .: 
: ' . .. • ~- . i:. . . \ - :1 . • .. , \ '-. - .<'\' · .... : ·." .::'\ ... \ .. -.::: : ::-.·,:;_: ~~- ·:< · .. : ~.· .. ...... . ; 

.:· 1·: -1. ·~ha~ other inf~rma~on would yo~ like t~ . ,, ' ., .: . _, \\ ..; \ . .~ ·.. .,. ·~~ I '( .. :·. ~ ;; :•. 
I see. . , . _ .· .· ·. ~·: . .. .~ - ,. .· .. ,,, . 1-. . .· . . . 
t . 2. Was. the information clear? .. ' . ' \/ .. . I - .. ' . • / - - ·- • .... : .. ~- . : ·: .. i i /•. (., . . :· . . 

·~ 1 3 Wasthefactsheettoolongortoosq.ort? . · · ·/ v. · ··· 1· ·.' .... :. '- \ . , ·~ , _ " ., ·1·,· · · · 
1 · . . . . / .· -· ' ... - - . " I - . . I· I-'- .. _· . ~ -: 

- I.·· :....:. ,\ .. \ . :. ; ~ (· • .' , ,' ._.., : - • · . 
.. I .. · , - - .. . ,. .. - .... -. -- · . · I :-.. -. . · .... 

·:· I . , -. . :"-.. ".: i/ -. ~ ·. ) - .. -/( ·.~· ... - .; 
-1 - ....::: · · · ,· · ~ · .. 1 · -· · · · _\ r:· --~ ,,,.. 
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-I \ --.. /, I\ -·--= .. _'\ ·_ .. __ . - . ,· . ,,_. ·.1 · .· 
I . , " · . .. ··i : I ,. 
I . / -.. ,, :· ·. ,_. I ' . ~~ ':.' : \ ..I • ./. • ---' -· ~~-
1- ,. ,. ., ., _..., '. . . , . : .. :· t · I ._ : ;s. 
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. ' ; -' - _, ,· ~- --~l~~re~ :~ur· ('.onim~ntS _t~:··. · ._ ., :·: ·~· . /~ 
.· I ·. · ,, / ~ ·,: .. Donna~~i :".. ·. :.;· J· . ·_.·, .... !· 

1 
. \ · ._-' I ~· ... · ."."_'.·~ · ! 

( · I ~- -· - -:-· Public Affairs Office - 1. . : . ·. · ' ··.< I · i ,. · . · 

, ·. • .:~ · . , ' -... -(.-. . :.:: . .. u~~~!•.~-I?e~otA.cti~ty :·:_ . -.. __ .. :,_. _-:~.~~ ~ f~ ·· ' ..... .... _;·1···) ·.,,·: .. :~·: ·i1 
·· .·. •· . . ·: , . . . .._ .. , -, ·· _ .. . : :· ~,, Hep111st.on,. Oregon . n~8-9544 -.. ·,,;... ·,·· .. ' _ ·. I __ ,,.'.~· · 
.· I _'.,:. >°" . · ... ~ _· . . ~ _ .. 1· · . ·· ,- · -' ·. • / · ., ·:>> :~ ::-. - : · :"·;" ·': . . ·> .- :/··-.. · (': ._.r ': ·:·.:C ·_~ :. : . . · ·: ·: I<:. · .~·.: .. '·._: i-

- . : , ~--------------------~-~--.~~-~.~·----~.---~ ... \.·.:. ·:_.' · ·: ·· 

•('.,;~ _ · ~ - 1 
,, : :-~·- ', .' ;_. __ '?~~r~?~!,('.\{~7'. ~:~6?d:/_'•)}. ': . . -:·-~[;~,,_'.;,•. ' 

........ . ' 

/ ·. 



. . -· . . ./ .. · .. ~ ..· . . .. 
. "' . ". , , 

Umatilla D:epot Activity 
... ·· ' ; · . :,::_.:.~ .. ~ . :.\'.' ._·._;) 

:- . 1._.· 
. . "'" . 

Commllnity Update 
·. · 

Issue No. II May 1994 

. . . 

This newsletter is written for you and your neighbors. It provides a 
quick update on our effotts to clean up a number of haiardous waste 
areas at the depot. These areas are being cleaned up because the 
contamination exceeded state and federal standards for safe levels in 
the environment or for p~ople· 's. health. 

.... : . 

We plan to send these newsletters out to the community about ~hree _ 
tifn!!S. a year. Your feedback is always welcome. If you have any · 
questions or ideas, please call Mrs. Donna Fuzi, _Public Affairs, 

.· . . . . .. (503) 564-5312. ' .. , . 

In review · 

As we discussed in the last newsletter, w"e con.:. 
ducted investigations that identified a number of 
a.re·as that needed to be cleaned up. Decisions on 

( ·._how _'Ye clean up each of these· areas have been 
- agre~d upon by the Army, EPA, Oregon State's 

.· Departffient of Environmental Quality and the. 
· co"mm·unity. Here's a q~ickrundown: 

tJ fu~ctive Landfills and Active Landfill. 
Saajpling results showed that there was no 
contamination in the groundwater from _the·
landfills. There was some minor contamination 
of th~ soil but not at a level that would p_6se a . 
risk to people's health. Iri· 1993, a decision was 

. made th~~ cleanup was not need~d'. 

a· Deactivation Furnace. The depot.used the 
_. furnace to bum explosi".es and other.compounds 

• excavate over 6,250 tons of soils,· 
• mix the soils with a cement-based mixture to_ 
_form a solid mass that traps the metals, and 

. • place the solid cement and soil.mixture in the. 
depot's landfill. 

,' . .. 

··. ·.:We began this process in February, and we.'11 
have it finished this June. 

• •• •1 

0 Explosives Washout Plant ·This plant was · '. :: .·.". :· · ·· 
used to wash explosives out of munitions such as · · ·: 

. . ~. 

bombs and artillery shells;· We found explosives_. ... _· : , .. 
: contamination rnside the building and equipment : .. · . 
. during our investigation. Cleanup will consist of ::· · · ·, . . 

using a solvent to remove some of the explosives, . 
· .··and then high temperatures will be applied to · : ·:. · ···. · 
. : . vaporize: and burn the rest of the explosives;· 

.We11 begin our design work this June with the 
actu.al work to start in the fall of next year . 

. from munitions such as grenades, bullets and 
detonators. _Pieces of metalS su.ch as copper,-lead 
_and _brass were recovered and recyded for other · 
use~: 

0 Explosives Washout Lagoons (Soil Con-
-_tamination). _In the past, the two lagoons . · · 
recei~ed miilionS of gallons of wastewater frorri . · · -· · 

Test results ·confirmed that the soil is contami
:. h~ted with metals (lead, ni_ckel and.cadmium). 

Here's what well do to treat th_e soils: 
. / i. -

. , .• . ci~"molish; decontaminate and re~ove the 
_"i-~mfilning buildings and structures, · 
'.'I •. ., 

. . . · .. • .· 
.. . ---··-~·~-~ .. - ., .. : ... ·· ~ ·· - ··-... - .... • . - · . :. • • 1~- - _ ___ _ ., _ _ _ 

-, thewashoutplant. The water, carrying excess" ;: :' ' . · · 
·. ·explosives, ran down a trough into the lagoons · · - ~ . : - : ·_. 
: where it eventually percolated into the soil and · : . ~- · .· · 

, .'resulted in soil contamination. . :· . : .:. ·, ,. 
:-· · 

\ . ' • . • . . · -: ..... ' t. . · •• 

:,-:~. Composting will be rised to decompose and. ~lean · . :·: _..' .·,'- .:·>-. ·. 
· ·· .the.contaminated soil. The composting '·'recipe'~ :, · ·· ·_.·: .·- ·· ·~: ' ·_· 

• 1 • - • • : •• 

-· .: ._·. ' . . - . 
.. · . .:.. .. . . .. ··_ . -~ 

.· :: ··· 
- .. . ' ·-.--.::. :~ ... :;~.~-~: ... ~~-::.. .::.-::. ~...:-

:> 
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KEY 

1 Expl05lves Washout Lagoons 
.2 Deactivation Furnace 

- . 3 Expl051ves Washout Plant 
4 Expl05ives Washout Lagoons Groundwnt.er 
S Ammunition Demo ActiYlty Area 

· 6 MJscelianeous Sites 
- 7 Active Landfill 

8 Inactive LandllUs 

. " 

. ·. 

_was.developed during testing at the depot arid 
consists of mixing the soil with sawd~st; alf~a. 
chicken and cow manure and potato w~te. 

le~-t 10 yeal'S with the work beginning ·in. the faH · . · _: ' .. · ..... . · 
ofi995. . · · . 

· Cleanup work involves: 

• excavating 10,000 tons of contaminated soil 
. (begins this month and will b~ finished in· July), 
•composting the soil, which begins this July and 
will be completed in late 1996, and 
•placing the composted soil back into the 
lagoon to restore the area. 

O · Ammunitfon Demolition ActivitY area (also·· 
kriowri as the_Animunition l)isposal Area). . 

. The Anny used this l,750-acre area 'to deactivate . 
. and dispose of nonchemical ord~anCe (such as 
bombs) and other solid waste by burning, deiona: 
tion, .dumping or burial. Our investigations found 
metal, explosive and pesticide contamination of 
soil that exceeds state and federal standards in . 
five places. In additio.n, unexploded ordnance 

. could be throughout the area . 

· Cleanup will consist of there steps: 
. ·o .. Explosives Washout Lagoo~ (Groundwa
ter Contamination). Wastewater containing 
explosives from the washout plant conlaminated 
not only the soil but also the groundwater below • excavating about 22,000 tons of soil, 
the lagoons. To remove this contamination, we'll .:·mixing contaminated soil wit.ti cement-based . 
continually pump the 'water out of the 'ground, materials to produce a solid mass that prevents ': ·. 
rim it through carbon filters for Cleaning and then . the contamination from escaping, . . . . ' 

·;re.~in it.'t~ the grou.nd . . This method will lake.at . . · e pl~clllg solidifieq materi~ in d~pot's lanctfi~':· 
: ·->: . . . ' 

.. . , , . . 

. .- -.. 

. . . .. ·. . ··. - ---··- · - · - -··· - .:-~-
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!.' ...... .., ... .... : • • • . • . • "'., • • : • .. .. . :·~-

' ~ rem-~ving and demollshing ~explod~d ord- ... ·. :: ': :ti~e:s:rrom the Anny, EPA, or6gcin-. State'~ De~·:"· .. ·.: . · .... ' 1·:'. {. 

. _riance ori the surface at five ·sites, and . ··.< ... p~ent of E:nvironmental_Qualiiy and -members · -~. · , -_ ·.: '. ii 
4tre~oving unexploded ordnance ~low the .. ·:_of ~e local comm1;mity. We are now opening u·p.·. ·. _, . · .. ' "· ·: ·_ ·.• 
suiface if the area will be used in the future. ' ._·-' ··111embership to other interested persons or orga-· . : . : ·· . . ... ' ._ : _., 

, · ··_ _ ·_ - · ._ i , -~. rutiuons_. - · · ·· 
nesign work begins this June with clean_up slated :'. : _ , ·. . . ·.· . 
to-start in late 1995. . · .. . The board meets quarterly. and meetings are open· ·· 
· ·. ·. · to· the public. Announcements of meetings will . 

0 .Miscellaneous Sites. Two areas are sched- . · .' be pifoted in the local newspapers. The ne~t. '. · 
uled for cleanup. One site, the defense · : meeting is scheduled .for June 21. :. . . . 
reu.tilization and marketing office, had levels of ' -.: .. .. ' . . . 
lead in the soil above safe levels. The secorid · · :-Appltcations are being· accepted until May 31. If · .'. 
site, a paint sludge discharge area, _had cadmium: .. ·'you're interested in becoming a member, call : . 

· · (a_ metal) also above safe levels: · Mrs~· Donna Fuzi, Public Affairs, (503) 564-5312. · 
... • . ~he'll mail an _application fonn an~ f~t sheet .. 

Cleanup consists of: : about the board to you. 
~ . . . . 

. ~--e~.~~~atin~ 2,7?0 _tons of contarnin.ate~ soil, ... ·:.-_ ~ 0 YPreve~~on i~ ~he key~ . We're -~orking on' 
. • mixing soils with cement-based matenals that '· ~ .' pollution prevention and waste minimization - · · 

.. . 

. : 

. . · . 
_traps· ~e me~ .contamina_tio~, and. - . . ~ __ ... :··~. pl~·s to stop practices that still exist at the .. depot . . " .... 
. • placmg solidified matenal_ m depot's landfill~ ... ,; ·that:c·ould result in contamination. -. : · ,._ :. . ·: . ·_.. · ' · ' 

: . ..... ··~.· .:·; .. :.~~.. - .. ·:. . .· \ . 

·--~-~Si~n ;~rk begins this June With Cleanup ~.O . >: :: ·<.o~~ ~e~affiple.·O~ th.is ~~uid b~ t~ :-USe :adtru~-: ·· ... . . .. _,' ·.· .. . ·: ·r 
start rn the fall of .1.995. . -. :_:. based solvent, tnat doesn't cause harm to the .... ·. .. . · · ·. ·.,: · ·l' 

(_ · .. ·." Other News -_ . .. :· ._<-_ -..-:f_e~yjro~inent, rather .th~ a petr?ieum-based . _:. :· ~ : -_ . ·, :.· < '. · . ir 
· . ·: · ; ~: _solyenL T.his not only reduces petroleum waste, .-: : · . : . · · t 

. ·a _; The .RestOration Advisory Boar_d. This. · -.: :_>-_ b4i'aiso_pre~~nts pot.ential con~ination fro~ -- » ... -~ :_. .. . <: .. ~ 

( 

group, formerly called the Technical Review··.·· -='·.-. pe_troleum spills. . . · ·.: .: . .. · _· - · : ? 
Committee, will provide· the com.mtinity a forum _: .. · . -· _-,_ '. -._ .· : . . . . . . · · ·' ~ 
to review, discu_ss and adv~se the Anny on the .·· : ·-·The final plans are ·di.le out .in the spring of next · <::.· . . · - ,-:_: ··' 
en_vironmental cleanup progress arthe depot :·-.'_-/ '. year; ·. · · · · · · · · · 

. ·. . . . .. ;, ' .. . ~ 

Th~. board is currently composed ~f representa~-- .. -::::·· ·-- -- ~_ -':":: :·· .. . •, 
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-_ _-· .'-· .; .J.'~ ;·~.->~; ( :) .:._ · " Printed o.n r_ecycled pape_r -, '.._ ::· . _. ·.-. .. ·:_· .-: . _ ·'.:_ ) 
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F~hruary J l)l)-l 
,. . . :: ·~ . .. ·<. 

>·-. ., " 
. . , -,' . '-~ . . -· '·. \. . ..... . . ·. . . . . . . . \ . . ' . ... : . ·. ~: 

ln ·rec;~t years, U~tilla D~poi·Attivity coiiducted n~rous e~vironmen.tal investi~ . : . i . -~-, .. 
gations to look into possible contamination of the depo,t's land and resources. Ini-. · } _· · >--- ·, --'.." 

- " tiaUy, 78 sites .were investigated. · These areas were intensively stud/ed and s~pled to ____ . ·~ _ · · · . 
\ . 

-
., determine ifcie_an up was neces_sary. It was· determined that no cleqrfup actiorf_wasJ · .. ·_ ~ '! 
.. "necessp.ryfor 67 siteS. Two s~zes -the deactivati(m fuma:e,e arid _the' washout lag~_ns .. .!. . '. . 

(soil) ~re'!_uire clean up wh~h_ is now zuukrw~. "._ ~ :-- :. '<.' _ / . ;· ] 

~ ( . 

\ Today, we are .ready to proftose_"clean up ae1U?ns for th4.reniaiiiing 9 ~ites. This> · _ ~ ,· _-- .. .. i 
·...... . • . . / newsletter summarizes inforinatWnfrom a more detailed doclimint, ca1Je4 "proposed ·_ .. ·:·1 
: :.:· } . . , / cleanup plans." lfy~u would lUce a copy oftJiefull plan, please call Donn9 Fuzi, 
-. ;_:-.-: ..__- Umatilla Depot Activity, ~~lie Aff,_airs, (503) 564-5312. "° _. . _ · · ; · :_. · : ::'_\< .; ~--·~ 
... . )· ... . . ·, (', . :;-·.. ~ · -·' ~ . . . .. ., 

. "~ it.li!l!t!fil,11!:1~~,llil · . ! ~. - .cbncrete-like producl nrws w~y. the metals i '- . •( . ·: .. , 

_ , ·.- -. _· _ · . - . . -; "_~are trap[>ed in the concrete' and.cli;e_not able to -.~ : ·- _.. .. : 
-~1\_·1' Overview. Thirty-two sites.were originally -\, "'.-. "leak;? out of the co'ncrete/soil mixtll.re. ·The :,:· ". ,· _... :· · · :·:--
. -~~ ... ~~oked at for possible con~ination by s~·- , . : .. -~lia material wo~ld be disposed.:__6f either 'at th~ ·-. _.· _. --~ -. :: 
· _ ·: ~ .-p~g and analyzing the water (slllface and, : . · .depot's landfill ol at _an off-site landfill. Clea.ii· . . " .... \ ; ·/~ :~ 

-~c:_:·~dergro,und) and SO~.:_. -_..._ ; -__ ·' : · . -_ . .} . : ~::_-. -SOil,~W_OUld be .qrought.in ~~· th_eian.·~SCape .. :_ .. ~(-: '_ ... : .. ~ :-' :- . 

( . :t. ;; ; .. ,.: -i . . .. \ , . ~: . _-. .._ . . _. : I:.'." would be tevegetated: The"~_ost would run about . .... ·, >' 
~· -\/>_pont~min~ti.on . . Q~ 6f_th~ - ~2 'sites,_tWo sites<_('.:.~<rz.ooo for treatnie.!lt an'd disposai 'o~-s\te .~~- '·· . <\·/' ·.: 

_· ;.-\ .. were_9etermmed to~ contamJ.!1ate~ e?oug.h to _ .. :$5_6~._000 for trea~ent at:the depot and dispo~al _.. _.~: . _ .. :· f 
·: · ,:::~:~xe~ ~le~ up. One s1te,_(the ~ef~n~ _ 1._c.·._ <:'off-site. __ ; _. · · , · _ .. . . . ".:·.-- . 
. ), 1:·.:.reu.?Uza~on and ID:'.ll"keting o~fice) had levels o~- . -- (PLEASE NOTE: The cost figlll'es in the proposed '.. 1

_ , '. -:,; . . . -· > · lea.ct· in the soil above federal standards. ·1)1e - · · ' ' · · .•. 

· ,/ ~cond site ca paint sludge di~hfil.ge area) _nad ~, "·: .. ~ .. · P. ublic Meet'i na-__ ... -.. ·- . '.:: ~/ :·-. .. 
. · .. -Cadmium (a metal) above federal standards. -·1.: \ .i 

·I.· . . , _,.,. ... l • . . ~ " ,· . . -'. :. 

... ~ i : . . . . 

· ~ - Cleanup Alternatives: ·Three cleanup·,_alter- _, 1- Wh_,. · ;_. 
• ...-1 • .. d , . - · -.... _, __ · en: 6:30-Bp.nt 
~ ... :·: ~_B:tiveswereevaluate : ;.. -· . "-:-- - . ·Wednesday,Mard12 

::-_· [(covering'contamk~~d so~s with an 18-in~h--. . , 
. :-Soil co"ver or 24-inch clay cap. The soil or clay, 

· .. ._.cap would cover al~<mr4,700 square· yards of -~. , 

Where: -Armand Larive Jr. H.s . . 
\ 199 E. Ridgeway. · 

.:· cpn~inated so~ whi~h~ would help preven't . . ._<. . . ,.-, 
- .· ,1.. pe~ple- from being .exposed-to U,ie COI}taminl!~On. ' i Purpose: T_ a.explain and discuss the·_ .. _ 

- Hermiston, Oregon . 

.. : . Oilce the soil or clay coyers were .in place,· . 
\. .: vegetation. would be pl~ted. The cost would be .-· . . . propesed cleanup plans and to .. ... 
.· around $65,000 for a soil cover and $98,000 for reeord written and ve.rbal comments 

..L' : -. 

. . ~ --

' ' 
-- .,, ·,,.:1 

.. '. . ) 
:-~ . : ~ 

-~'." a clay cap. ' -. ,, . . . . . fr~m the public. 
-- .. :- ~./_· : : - . ·~ ·-. . v- ._; .. : '.· .-. ~ - ·, '." 
, . , ~ o· Solidification/stabilization.---All contammated < .. --· .. .J ·, . . ; , _ . i'- r..:... ~ ·I 

. >· :. ,·; ... 

~-'- .r-.: _:·~il would be .. 'ex~ava~d ~d miXed .~ith a . . -; . . i . . ,i: . . . . _,. \ ..... . :· : . "< 

.
- :~- ~- .:.' ~~-·~~~ent.m~~rihl _to pr~duce a ~on-hazardous · _ · ..... /._ ... ~ .... {=_~=: :=_ .. ;=· ================_.=_ =. =1 !.I.· _ "·:J . ..". ·r 
' .-.. '.... . -, ;\ I : -,:'., 1~- /', - -. _,. .· '. ', :",. _-. ._ ..... ·i'~~:-__ .:_..-. .r .. · . ..~\>~~· ;> . . -·· ; ·. . ~· . '. ' 

:·.· " )\ · .j ·: -c <"'· . ': ·, 
. - •• :.: . -t • .. 'I I· . • • 

·.: .. ~ .. ~~:E=:r::·:·--.·.~:· ~-::. ~ ... -. .... .. < .. : ..... ~ · ... ·~. .; ~": ... ~~ .. --~:t~."_'. ........ :·. =:~·:~."·.: :'! 

/ r . ·, . 
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I • Key· 
0 

~ 1 . Expl.;.in W uhoot LagoonUG roun<l ""'1< r 
2 Exploch~ Wuhoal P\aill . 
3 M.1scellan«Mn Ska 
4 ~ imJ tJoa O.n>0 Adhity Atc11 . · 

: cleanup plan f?T the two· options are re~el]ed .. The 

numbers above are ~~t.) . · 

; .-. . 
· ... 
: .. _\ 

i . 

.... --

:-~ '._ : '} , ,-,>< L ... 
-.... ·. ·... ··'· ."":""' . . - . 

: · " " "i :.'_ ... _-; · ~: . 
~ .. _ _. ."· '. ··. :.. .... -.. \ .. .._ 

, . - . \-.:. . . . .. -··· . . -:-

.· · . ..:__ . 

!~:. :. .. • • • .- ·._· ... . ~ : ~ .-,_-. _ .. . 
. . \ ·. :...::.:·". ; ... '. \ ._ - --

.,· ... Ii;:)>". _.:_.~'; .·_. ·:_ .. ·. f 
. • ' , .. -: _-... ~ .'... . :: ~ ..... --·: .. 

':,-. - ·· . ·' ·· ' .. >J:··--.:(M:,; ~:i\ ; / 
.. ~ery shells. The ,explo~iv~s · . ... • ···i · ;/ ·>;: ~ :_,_;.: ._, ..... ·~ ·:,:-: · . -~~ ::: ·: · 

· · recovered from this process"" were · .-. · · · . ._ ~ ·:.:~:- .. "· ·, ·: . .. : . ': · ~ ·.,. 1· 

i ...... 

•.' .:·· ~- . - l . • ....._ ~ - ··: ·:: · ... --... -.-:,, : . , _. ~-:1 ~- . · ~·· · .. · 
. • ·. . • 1 -..~ensold .~opnvatemdustry. \ . ·:,-." .. -' . > .' .. ~·~: : , -:. ·:._, 

. D· Treatmentanddisposalofthesoiloff~site. · . :\."/·: . . . · . ' . · · . . · · .. . :.: .. -: ·: .... _::;--;·~:~:·_:·_.::'._,::_;:_.::~<;. 
· ·:111econtamlliated soil would be excavatecfand -~: ... , ... coiiiilinination. Sampliflg . .. '":---~:.·: ~·~·~".·:-. -,~~:''.):~.:: ·?;:~-~---. ~-~;·:-:::·":~ -

"reriic)ved to an off -'site facility. for treatrb.e'nt_ . .. . ' ...... con.ducted during the study found": :'~> ... '- .··; .. ' ::·_ ;: ;>.'.;':'._ .'. .. : ... : :,.' ·:. 
· · soij 'that requires"dispoSaI as a h~dou~·waste · ;~e*plosives (like TNT and RDX) .. ·: · ::_:~ ... · .. ~>( .:_:·;;~:,,<~ ;>_. .. ·: ... ~.;:: '.· . .:~·: .. · " 

will be treated by mixing the soil with a cement . :. contamiii'ation inside' the building": .. : "?:>.·-.:. : ........ :; __ ~:'} .... .... ":-: .' _.: ·: 
: ·m'aterial and theri disposed of in an off-site .. · ... · .and .. in an. adj;cent water~~mp. . ~-. < :,:: · · ··:.<-: /->: ::: .. :>·. ·:\: · . ~ ,: .. · :. i. ·:. 

.. ' I • .,. ' ·- • • · - . .10: ' • .. • • . ' .. • ;.. · •. • , . · j_ 
landfill. The other soil that falls below these_. _, ·; .: · .. ,: · .. » .. -. '· :· ;:' :.: :-.~ ·, ~: · · 

'• • ., ' - "• ', ' ... , • • • .. _ " • • • :.., '{ .:, • •· · • • ,.' I • • I 

standards will nofbe .treated but will~_ disposed · ~~.eanup"A.lt~rnatives:. The four .· ~- ,. ! :»: .··.-·:;;. :. : .. \ ·. :· -. ··._ ~· 
of in ap off-site landfill. Clean soil will be ., . . cleanup alte~atives cons.idered · ! .'. ... . · ·'..- · ·.. ~ .. .. ; . . : .~. 
brou"gli~ in and the landscape will be revegefated._ • :· are: I , .·, ,- .' '. ' .. ·~··· .>. ·:::~. '/'·;; :.. , · ~ ': '>• j. 

The cost of this alternative is around $370,000 . . : .~':-,:'.. . ·,_ ' .- . · .. : .. : '. (-'.~~ .. ~ ... ~:: .. :.;s· ."_. · · j :,.> 
· . D ... S~p clean out and controlled : ... : .· \ · :· : ....... :.1~: " ,, ... -. : 

Proposed Cleanup AI.ternative~- . We ~ recom-· ·. ·~~ess ~ou~d the building.1 In . . ·/ .. .. · :-· · ": ... · :.: · · ~·'"' ., ., .. ·~ 
mending solidification and stabilization on-site - thj.s alternauve, the water an.~ _ : . 

1 
. . - · : . . .. • . ., 

as the proposed cleanup action. While.the-cost slu.d~e from the sump would be .. :,. _, 
is highest -of all the alternatives, it is the only removed. The empty concrete ··« ~ .. ·:' . ._ . ... 

,. alternatiye that provides treatmen~ of.ALL the ~uriiP_.would be burned to destroy "~ · · - /. :.._ .. _ . . /: . . . . 
-soil apd .minimizes future liability by having all .. al_lY. residual explosiv~s and then . . :.-.<:::-.· .. · . ~.» . : · \: .... ~ 

. treated materials remain on site. : _ tl1e dem·olished sump would be ·· : .... · ' .. :, .. - '., .. - . . . //.. .. · .. 
.... , . \ · .. _ . plaeed in the depo!' s Iandfil~ . ...· ::.· · .... · .. : .. » _.\.·· .. ~·i . .-· ( · 

- · ·. :z::~"!i:;.e~o~~d::~:~i!te . >>, : ,_ ,:)< 
. .length of tiffie with a re·v~ew of : /. "·"". _ . . . . . . . .. : . ·:, " 

ov·~·rview. The explosive washout plant was ~eajth and" safety risks every five: . _i '» :·. ·::·.: .. . ·j,:,~:J ' .. ' . ·.::_. "\ 
. . ' . " . . ' · »·· .. . ,,. ... · . . .. I 

used to '.'wash out" or steam clean explosives : ·years.: The cost of this alterna- ~ > .; ·: .. ...._ · '.·"' '"" ~ ...... :· .. ' .'. ..... , ... .... . » , 
._· .. ,- frorii iriside ammunition such as bombs and ' · ' ' . tive would run-about $222,000~· .~ ..... \.';.': !:.\ 'i.-'.'·:·· ''" »/.: .. :_ '.. ~ .. : .. ". :: _.:'i ·: "'. 

\ ·~ ·'. ,_ ~-, -,'i}s . . . . ·. > ', -- . ,.•.\,''.:.·_,:.x_:~>,·•~.,~- ' .::.-,~~,;·· ;,(.· 
. /': .. ::. .. ; '·· 



..... .. . 

•• • .I 

.~ 
.. I -

. 1; . 

. . , - : \, . 
. : \ .. 

. ·. · ..... 
· .. · ..:" .. .. .- -' ' ·· .. , . 

\ ·,. 
• • . ... ( . L.; -~-----.;..._--...,..-------:---~---:.:-. ~. ---" 

.- : · ?.·· . .......... - - · 
;; 1·· - ~ . . . .. ·.. . -· :r ._. 3 .I . .. 

·.- .. 

'~.·: .... ; . 
.. '\ ~'· 

. • I . .... ~;~.' -.··~--~:_ :'· . 
:-. · 

0 Institutional controls. Legal 
controls would be put in place to 

.. restrict access, land use develop:. 
ment and the installation of new 
wells. · Continued monitoring of . 
the groundwater and fiye .:.year 
reviews would also be required:. 
This cos t would run $820,000 ... 

0 Ultraviolet/oxidation treat
ment Groundwater would be 

. ' . 

.. . ·· 1,:_: .: : '~ 
I \ -
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,· .. . . ~ . . . . , , -:~r,'-~f5J~~'~Y~~;~~Q~:tfo:f·'~ 
· ·= e~traded and treated br _u}traviolet/o~_dati_on to_ .-. ~~ated areaS. 'fhis ~ill .. · :'·; -.:!.; ~·=~~·~;)U:.:?-K·,t;~:(;\::~~}/:.·~.<L,~ .: 

d th I · Af th all ·· · .. · · te 'al tact d' t' · ' ·· ' • ·;'"" ~ • •· _. "· f· · · ~ ' ·· 1.: ~ , e~~°.Y e exp .os1ves. . ter e wate~ m~~ .~ .. :~ize po ~u .. con .an · ; ·,_~:-/:;:~~~~·~!:; ~...;,~.:.·.:'.?f-~{!:.·~:</:'.:'{:U: ~ 
~· . ~1.~~up levels, it would be pumped .an~ returned ; prevent ~e spreadmg of wm~- ; .. . ·:·: .':=(~<"'.-'~1-.\'·i.!J.~::·.~:~;.~ .~./(.f" .. --):''. ::·: 
... mt9. the grou?d. Groundwate~~omtonng and . . _.blQwn soil. About 12.5,000 ·c. . . ... -·'1. :.·:·:·,~ :;{/):·;l::~·';.~~:,_:_;:-·}/:_.;:.. _.. ; .. · ;: 

.· Jive year reviews would also be mcluded. ~e .- -. ~uare feet ~ould be covered. .; . > .. ': ~<.-/~,.~.=~': :::...~;;./):~:::,.'.-.>. ·-~ : -. : .. . . . - . .. . ' . - -... .. ·1 · . 
-.·costfor doing this alternative for 10 years is . The ·c·ost of this alternative is -. .. 1 •• :·::_~i ... ".. ~ :·:<·-<· .·J.:;~·:,~;; :·\, f . ~ .. :: : · · · '··· .' .,. · ·v ·I .. -..· · · · · .. . , ... .,. · 
about $14,300:000. Another option is to treat - ¥ound $300,000. 

1 
,, :<·.<( ~>·;.~<~·-. -~ ... : . ;-·!: . .' .. ·;-~:- ~ •. !-: 

; the\vater for 30 years at a cost of around ' · ,. ":.'i ·:~ '::,:,"~...:-.·: =' ~:-~:~/.:.~_1: .. '>?~.::.~/. , .. ~~r 
- $ .16,?00,000. ·p ·Solidification/stabilization.··. · ! -. ':·_· -~ ·::.:.:.: ~):\·: .. :. -'-~~~)·/>°~·~ :~ (.:_.: ... ; J: 

O : ~aroon adSorption-treatment. This alterna- ·. ~.":11:a~~~1:1~a~~iiso~ix:~ul~:ea ·. ,~ .. ; ~:.~~:?·<=:s: ·{;.:::.~-:·· ·_s:"'. :: ):(~!" 
ti~~ involves pumping the groundwater and . .'. 'eement-type material. to produce . > ·. ';>:~·: .. ·.·,~,~ r:· .. ~i.'·.<:·.~ './) :,_ ·1.:-. 

. _!!'eating it through c'¢>on adsorption to remove .. a 59lictc6ncrete m.a!f!rial. In t!lls ~ . : :" .. ~::_: ; :{~ .>:.j:>;'. 0:--. \~~: . .-=:. ~.:. J:· . . .. , - . ,_..,,. . .. . . \ . . -,. .. .. "' . . I· 
·. the. ~:xplos1ves. After the water meets all cleanup .way', the contaminants are : . : ... ; ~:,..(': .::"~-.. '<:_°')).:/·:; .·.-: "'->· ... -:_:·;._« 1: 
. leveIS, the water woulQ. be continually pumped ". "trapped .in.the concrete and are ,::_: ··. ·.,r .. ~: .. ;~_-._ ·;\.:<>·<}'::}: ,:,:-.,..-'\:· / 

.. . ~d returned to the ground. The cost for doing . .-·u,n,aqle to "leakJ' out·of this ., \· . )~;:~· ·'.){_'..;:{j\:·:::~· ~: ;·'.. ~-~i~-<.:~,~y:::,~ ... -~-::' 
... this for 10 years is around $5,600,000. Another ·mixture. The treated materials . · ": ·":. '.::"-.:. :._._;: '/ ._.: :"'-.' _. '<.:.; -.: • j· 

- • • • • ·• : : '/• . - • • • .(:~. • " ~ .. •" ! • ; . • •• ',...f r : . . : ~..., ~ .. 
option is to threat the water for 30 years at a cost~.~ would then be placed m the ._ · ~- .__..,.,~,. .. t .. ~<·:~;.x .. ,:·:· ... < :-. :·· , .... .. =.= . . : :~<-
,..f _. b. . $6.300 000 ,.. ; , fi - f thi~ . - . . ... . . ..... . .. . .. :.\". .. .. ... "> ·~- . 

o a out , , .· _depot s.lan? il!. ~~.c~sto s ·· { J,0:.'.:~::::_ ::./;.:,;_;'.f)"(_ ~·::J .. :·'..__< .. ·-:· 
· \ ·,. ' alternative is about $2,400,000. -. f.: .-.:.-~I ·:-:· 1-'-' .. \·"::- 1.,' ·:! .' . · ,., . ; =. 

·: Pi-oPosed Cleanup Alte~-tive. · Tue recom-· . - " . ~~~-'-~;·: . .. ':· .. ~ .. ~·:':-1":.::·;~ .. };:~;~:;;/ .. :~-:>~~~-:t- ~ / 
. mended alternative is carbon.adsorption treat- .. o :'Incinerate and solidify/ _ - .. · l"..--=-~ \.} .. -.,·:~/-C~:.::"~/;,. ·\ ><·~'.(;.~ 1.: : .... ·'.. 

_ .. ,-.. ~~~.~t. for .rn ye~: . '!11-i~ .al~rn.a~v~ -~quJ~ r~~~~~?ili,ze· . The soil wou.1d. fir-St P~.:.c~ctt::~~:\>:·~ .. :/~: 1::, ::)·t:j.~tf{.;':-~:~ 
.. l.Pe-~ater to drinkin0 \\later_q~ty at a cost th~t .. .. b~ed and the~ would be . ,,... _, .. ~· ':·,;·:. ,:i ~·.=·~·": .·=•:·<~'.:. 7 _ ... , .;,'. .. :·-· 

,.. i? .less than the ultraviolet/oxidation treatment ' :;, c~mQ!J1ed with a. cement-type, ... :" : . . :: :·,\:,:_..~ :_:i :~. >:"/~ '.) :,... !·_'__, ·'; 

I l. 

-v 

Q~ Off-site_ treatment and dis- , ' 

~ wouldbeexcavatedandthesoils· ::· . . :q:.-':1· ., .. -<;,,~_::.-;:;.-_'":: ". : ::...' '·-: 
• '1 •• ' •• - ~ :. • ~' • • -.~ :;;:-....·· \· :. ' • • • • • • •• · l 
: ·that exceed federal standards for -. . .1 : -,:; "". :.'.;;·;-,·:> >~ .'J:"/.-:. · ,_~c:-- : 

"ove~ew. This 1,75Q-acre area h~d ~n used- .. 
:- by the Army to dispose of ordnance an~ other 

solid wastes by burning, detonation, dumping or 
- burial. ' 

. con~ination would be taken to · .,;:. ·/.-.·/:~. ~-·;~~ __ 7 .. · -.:: .·<.~:·i·\~:'_ 

.. ~~:~:ti;~~ :a:~~~!~~~~: ;;:~d~y ... ~~c~~te~~~~~ ~~u~~a=~~~ .. , : ,\·>~ .. : .. ; .: '.~_· .. ~:~t~/j:·::~~: ·." .. \·~ . 
. metals, explosives and pesticides at five sites. lff disposed of in an off-site land- ~ --. . . .. ,: ._ .' .': .. :"': .. ~ ... . . ;_;,._ :·: ; 
· · aod~tion, there iS a possibility of unexploded fill. Titis alternative would cost /::· _-~>':\·';\·;=· :\.;_\J: ~<<<'.~:~.;":;_., .. 
: ordnance at underground and surface. depths. . about $3 .200 000 . .. " . .. ,. ..... ,_,,. ~;..; : :. ·-')-. [-· :1; ·.:... ' . 

. ! ... \ : .. - -· ' ' • . ' . . : .... ·">~<." .. :·~\; ~ .. '.~ ~> >~--" :.·:::~<':})~~ 
Clelinup Alternatives. Four alternatives were Proposed Cleanup Alternative. · ·..: .. < _:.:·<· .- '-'. · ·~ 'J .<._-.;: c': . 

. . . evaluated: Tuci recommended alternative is;. .. : > <'.\': .!-' .-:".'~: -~ : ; .. '·:. :(:~ -.\~..._-; .... ~ ...... 
. . " \ . . ._ . . .. . . · - . . .fO mix ~e excavated contam!-" / · ~:')>:.·~<:.:~:" ... '..:::·::}~·~~~~,:~~>\~~.:·);::.(:~/ 

.--, ,q_\·- Covenng with a soil cover. This involves -. · .n~te~ soil (about 14,00,q.cubic · ·, .:_\~ (;.: ·\·>>.<i_-: ;'.~· .. J\ . .'.'.::\'. 
· placing an 18-inch layer of soil over the con- · : yards) with cement to create a , . "".~ ::,.;_::;.:. ' ·< ·.-;::_:.'.;;,:; .~;·\·y, ;: .. ..;':='.·~ ·1· 

-v::: :' . .. . . . ·. _ _ tr~~ , --, ----: :,~:~~:~~~~~!~~lilt~ 



I 

I 

: :}"'.,: , .. . . . ,, ~ .. '.c~\,;i~x:1=.: ~ ,~, ~ ; .. , ~> :: '; : ~-~: ~ ; ~'- : :~~z~ .. , .,:: 
· "· ;::-·O-on~hazardous solid material w(lich would then. · '·~op.~~.ati<?n w~ foun~ _in. ~e ·s,~~c_e_,, water._,

1 
. . ? : · . ·_: .... (· ·._;: 

· · .. ~be diSpased .of in the deIX?t's lindfill: This , · ~ -. "· ~d th~ ~diment_ iq_ t.!1e. sil_!!l~~ :·.pie· .. ~epot. \Vill (_"·: . :,· .... ... ···'.,_';. · .. :-", 
.: alternative removes and treats all contaminated , ~Jean the suµip at:terJt is n~ ~onger_m US;e. ( . ; . : · .... .. '.c _, .. J 
: .: ~il and then disposes of it in an on-site landfill ... . "1-·";:-.: .. : ·' '~ >:"- . ,.. · ·: -~ ... · .. · ~ . ~- "': ... , " }. ·. · .,-: · . .. _ :~ · ·:.: .: ·'-< J 

· _:.nus method of disposal (keeping it on-site)" ·. ·: ~-/· tr<>~~, 9~up Altematiye. ?ffi_ef,th~'-th~ -:-... ~ · : · · 
.::.elfmiriaies the.risks associated with transporting 1 1 . mi!lor ·~tio~ listed ~bove·, _theses1~s pose µo _, . · · ./ -~ · ".-

. -~_: __ ·_the treated soils off-site. ~· . '-;._.:; rinkeptabfo risks to-the .public and the re~om;._· ~· . /' 
: . ; ~ menctation is that no cleanup· action is nf\cessary. ·: .. ... 

• _'_. • ' :· . . ·- •. . ' ._ • .• . . ~ - ,, . . ' \ . . .. / • . I • . :·: • \ .- • . . 

·. Irt aq_ditiofi, the cleanup action for"unexploded \ ;: · .. ·~· · . ' . ·, · ; . . · · . :· .· . . 

' brdnance.(l_JXO) is to. remove the su~ace ~~ : . . Your:·con1ments Are lm'portanr ..... ·., \ . : . 
. .- . and to restrict access into the area. At a later . · ... - ~ - ,.. · · -- : __ -·· , . . . ... __. . 

. . : cl2:te, this area will be cleared to~ depth that is ' -~ ~ -~e trriy:·EPA ~d fue Oregon 6ep~~nt. -:- {~ < . . ·. 
-- .. ·_agr~.d upo,n by EPA, Oregon Department of_ ·,". . . of E~vironniental Quility_fuvite your coni- ·'- ·..;-- ;~ i 
: ·~. Environmental Quality arid the de~t to rijake it -~- mentS on·ihese plan$. · Wrjtien-comnientS will_ . 
· ·:vSa.fe for the future use .of the land. , t)e :iic~p~d i,etwee_n now ~d. M~c;:h_lior/,.,< ; _.. 

I .' . , . \ you· can attend' a meetipg __ on,Mar~h-2 (see_ •:. . . .- .:·· .. 
·.· ll9:lll~QiUi§llt~!~!l~i!Jf .· __ - front page);' Ple~ ~rid yotir ~omments t~:·-~- ~ " .-_;·_:· . .- .. · ~ 

·' . . . . . - : . . .· . . . . ' . ; ,-'' . . . ·: .:· 
~ . • • " - · - -~ : -,-·: • • • • • ·: • • t • • • 

. ·· The Army decided to conduct a supplementary -~ :. -~~ -.: · .. ·Mi bonna Fuzj, ... ~- , :·_- -;· ( •. _, _ · · " , ) ·:·~~ : 
· -Jn_v~stigation to provi_~e ~me last sweep through--·,· ~ - '.. '_ .... ! .·\·. lfinatilla oipot Activity . ·. 

· -·\. the·:..d.epot to check for potential contamination ... :;.·· · , ,·: . ·'"-.ATTN: Pllblic Affairs Office· .: . ·. ·(. · .. · :_. ~ :~ '. - · ·~ 
_ .- - --~~~;.;.·:;\!!':~~: qf ):n.9~n c911tam41ation: wer~_;:L~--~,_;_~- ~::~~'. ~_-;·:~Ii~~iso~~ .QRt'-9783~;-?5~;;,;~,.;~~;/~:~:;\, :-~:S:~:-.. ,~:_.:~s~:.:~;\~ 

L .-.-:r~~~~':n~~~!?; :: ~::J;~te~0~~ - 2~Jfaf~~ ·~ro~~~~ ~fei:~~ ~1.fs :;,~ >c: , ~< '' '<' · l 
· ·.: .. :·. ):e,s~lts 'of this investigati_on are summarire,_d ... :·,· ·-- su.pportfug,_cfoeumentS ... are. ayill~ble' at the~_ ..... ~ .. ··. )_.' · .:_\L·:c:~·:~ ~J 

-~' _below and are contained in a proposed cleanup - i: :H:e'rmiSton Pub.Uc Libraiy;-tJma~a PeP.gt : ~. ~ .:·_ ; ' . · ,; · .· 
.. plan called Supplementaiy Remedial Investiga-:.. .. :· -:.A~"tf~itY Enviionm'enUu Office and EP.(\'s ~' .. : .· . : ~ . -~· . 
. . :. tion Study Sites and PCB Transformer Sites. ' office in Portland. - ·.I . - . - >j-; . . ·~ ·. ,,-.. 

. . . ·.. . . / . : .. "' . . . : / ~ . _. : ;. .· . .. / . .: ~- . . . 

·. ·. ))ye~ew. Samplin'g found no or very llmited ; ~ - ~ -: ·;" . ·., . ·. ·._,· ,• ~ -· l ·~_-_ .. . · /. - { '- . -: ·. . ; ' ! _I : ·." 

_::. ·contamination at the PCB transfornier sites and. · . >. · .. .1 · ;~ ·. -: : ·. • .' · - '. .t. _;, . ~. ~ · ~·'..· _ri ·.· -!: _f,y· ~< <; ·· : ·, ·,.. -:< .: 

-· · ··.' other sites. Although nofrequired; ~e sites:.. ..: .. : :. ·: • .. . _·-:--·,· _;;· .· .,~ :<. · _, · .. ·.' ·-: ~ 
-· .: *-ill · ~ndergominorclean-~p . Thesesitesare: : " rc 1

_=.-· . \· · -: , -.; .... . .. !· '·.: ·;__'! --) .: ; ._.,· --. ... 1. ·.: '~--
. \ .... .r "' ....... ' -·-~ '' I ·./ .. ' . . ;, . 

·· a ··PCB transformer site. The transformer wa.S -' 

--'/ - -
. '· ~·: 

. .I 

- . removed but very low levels of PCBs were . . 
·:: found in the soil. No clean up is required but the · ·> '.- /.· · . • · .-
--. ~epot plans to clean _out the area and dispose. of . ,~.:_ ·. , . : ·· · 

the soil in conjuncti61). with some other WO_!'k. · ;:; . r . r. 
.. · ... 

.... 

:. :· ·. 
· .. \. \ . 

\ 
. .. 

:_ , . I 
I , • ' ' 

/ .,... 

·:_"cfAsbestos. , Asbestossidingwasfoundinth.e ·: _·:_:·· ~ _:i .' :: · : __ .. ·:-. - ~ 
·J; depo_t'slandfill. Thiswillberemovedand . "~-~·/'! ,.~- , , ·· ."-·" ·' ;-- :~, ."·,·< . .. . ·- 1 ·_·,· ·:ll 
· .... _disposed of this year. Asbestos from working -·- .. ·· .. \..:·. ;. ·o· -'.-.,. ' ,_ ··~~i._.' , , \ 

(, ;-:>;!~:e~~ Meas at the depot has already beCn . ' '\\ ,• :•: '. 
/ 

", ,-'_._._·. ·-·:_,_/::-:-:_\_ .. ·:,~. •'\~.:. j'..· . ,_·:·_·~.· ,_··· · .. ·. :::_~·· .. :_ •• _ :_ ·. ·. },·_~:.~./.· .··,····._·.·.~.>_:·,·~··~~! 
-.-_YO,- Batteryacidcollectionsump. L~itedmetal ··· ; . \ :'· .:<~--> / - ~. ·.,·· · , .. _ , ._ --,... . _ , _ _ _ 
. ._-.:.·~~: . · . . . · __ ·. ·;. --~--:~/- S ·_i- .. ·.· I~: ·-: .. :.... ·. : .-,,- ). .J .. ,·:' .\··, .. _·,. -~ ·.\: :· ·' 

_ · . .-/~:~< :; _; ·· :· .. i ··(: . · \ / .: . ." I ·.; · -~ Pr.In~ on recycled paper . .. < r. . . >·< 
.·- ··:·;~ ·:, .. · ,_· J::.,'s/ . ~.·,'r:_ .'. ... :.-./ <. , ,_~ _· ___ '. ;/~ .. ";:-___ :: ·, _._'.'_. ~ .:. ~~j·· : __ :<_ .. ::_ .. >~:~ .. ~·: .· · : _x~. ·-._~:-,: 
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Umatilla Depot Activity._ ·· 

Community Update · 
Issue No. IV January .1995 

This newsletter is designed to update you on the most recent envfronm~ntal clea.71up efforts at 
the depot by the U.S. Environmental Protection Agency, Oregon Department of Environ
mental Qualih;, and the Army. These areas are being cleaned up because the contamination 
exceeds state and federal standards for protection of human health and the environme.nt. 

THE CLEANUP Ammunition Demolition Activity (ADA) . . 

" .·. 

: :· 

UXB. International, from Chantilly, Virginia, ··_ .,. · 
tasked to locate unexploded ordnances, will · 
start work ·on January 30; 1995. ·Their ·efforts·.· 
will include surveyirig_the entir~ ADA area 

j 
. .. ~ 
.. j 

Lagoons Soil Cleanup Underway. The con
tract to perform soil composting was awarded 
to Bioremediation Services Inc. (BSI) of Port
land, Oregon in August 1994. BSI will com
mence with full-scale composting of explo
sives contaminated soil once the pilot test to 
be conducted in the spring of 1995 is com-· 
....,leted. More than fourteen thousand tons of 

with a magnetometer, a device for finding 
buried metaL Ordnances found at or very . 
near the· ?iirface will be destroyed.·. A. geo
physical ma°J? will be prepared to show the 
location of unexploded ordnances within 5_~ 

.. . . 

( _ Jntaminated soil excavated from the Explo
siyes Washout Lagoons will be mixed with 
sawdust, alfalfa, chicken and cow manure, 
and potato waste to facilitate biological de
composition of explosives residues in the soil. 
The project is expected to be complete in April 
1997 . . 

r 

·., . · .-· : ·· - . 

Compost mixing equipment weaves through a pile of 
ma_terial undergoing bioremediation 
. . ·-.. 

feet of the surface. . . ·. . . . 

OTHER WORK· ·. .. . ; ·. , . ... .. . 

Lead Paint Sunieys. · .The inltial survey arid · 
assessment of. _lead-based paint was com
pleted on December 31, 199.4"..-This survey 

was done in compliance .'-vith Army . · 
·policy, which states that-lead-bas·ed .' . 
paint hazards be identified and removed ·.· 
from· Arniy buildings inte~ded for · · · 
residential use after base closure. High
est priority was given to those buildings 
most frequented or occupi_ed by chil- .. . 
dren. to identify the_presence and . · 
estimated quantity of lead,. the survey . 
was planned in two phases: 

Phase I:. · Identify lead-based painthaz-
ards __ in_buildings ·frequented by chil- . . : 
dren, specifically;. the depot housing-_ and . .-

- ···.· . :-

. ' .... 

·' 

.· 

. -· .· . 
· .. 

': ~. . .. 
: }.· __ ::_ :i·: ·i::(:-:~~-\!;/::·>~:~. ::·:~:-\::·~~-.:~:.;:~~~/t:; ;;;,:;).;,f, 



"\ , .. 
I " ••• . .... • . ' . . 

ad~stration buildings. 
pleted in December 1994. 

. . . . .. 

This was com- .. ..r . .>. _·'. TI.ze Restoration Advisory B1'ard (RAB) . ··. :_· . 
· ... ·. :_·: ·-·. · ·; :·;~-~~< 1:0,nnerly the Technical Review Commit-. .. 

... .. . ·: .: .. : . ~ee~· this group provides the: community a .. 
Phase II: The survey.of the remaining build- . .. ~:~ , .... _. .. J~~m to review, discuss, ·and advise the ,, . ·" · 

· ings ~ the depot will be completed in the fall "_"· .. :· .f _-:-_: · · ·: .f\rm.Y on the environmental cle~up .. : 
of 1995. · · " ." :':·-. .. : .. p:r.ogress at the Depot. The most.recent . 

. · - ~AB meeting was held· in December 1994 . . ' .·· 

The results of the assessments will be used tq . 
prepare plaris for controlling the hazards. 

Underground Storage Tank'Reinovals. Seven.: 
teen inactive underground storage tanks 
(USTs) will be removed during 1995. The 
tanks are no longer needed since the build
ings' the tanks once supported are vacant or 
have been removed. Twenty-rline other USTs 
were removed between 1989-1994. 

·: .~:: .. . : 1.'lie removal of four groundwater moni-
:. , ;..taring wells located at the Washout La-

: · . · ~ .. ... 'goons .site was discussed in detail. · Two of 
. . '_the four wells to ·be removed were caus- . . 
· .. ·. · ing a small amount of seepage of contami- . 

riation from the upper aquifer into the 
:Io.wer aquifer. A crack in the well-casing._. 

" : caused the contaminated water to leak 
.· ·: ·in.to·a lower aquifer. Two wells have 

_· . : alr~ady been removed. The remaining" 
·': ',_ : : : ·two,. which have been sealed to prevent · 
.: ·.' ': : further contamination, will be removed at ". 

Niri.eteen other tanks are scheduled for an· 
upgrade in 1995. These tanks are still in use 
for .~~ating administrative buildings and 
homes. · 

. . ·: -. :the start of favorable weather conditions ... .
· .... ; t~~ .. spring. 

·.- :.::·, .: , ,·: .. . 

; . . ·' . "· 11\e RAB is scheduled to meet.again in. 
.. :" . 

OTHER NEWS · ·.:».»:¥arch. However, the meeting-may be .. 
· .. · .. · . ._ pos.tponed until there are more topics for : 

Record of Decision (ROD). The ROD is a ·· .; ·,:·: ; "distussio'n. 
formal document that describes the ci'eanup .... _.. ~ .. 
method determined to be most appropriate . · :~ .. . '.":·:.faints of Contact. The st~f at the depot . 
for the site. The Records of Decision5 for the .. . · ~ . · : :,_· · .. ar~ colllffiitted to keeping you informed. 
Expl<?sives Washout Plant, Washout Lagoons··. ··. :." .. · ... ·-Please contact the following people if you 
Gr~:mndwater, Miscellaneous Sites, and the · · · : .· ...... ·,_ ·have any questions and/ o:r comments: 
A~unition Demolition Activity were . · ... · .·: =.· · .. !"._,: 

sign.ed on September 30, 1994. These docti- · > : " ·: ~· " ~'s.· Donna Fuzi 
me11ts, signed by the Envirorunental Prorec- ..... ...-:: '. : P~blic Affairs Office 
tfon Agency Region 10, the Oregon ·Depart- · · - : : » " '. Umatilla Depot Activity· 
ment of Environmental Quality, the Com- ' · · <: . ··.::· P.hone: (503) 564-5312 

·:· .. 

~antler at Umatilla Army Depot, and the ··.- .. : >_:·.>: ... \.~ .. : . . · · 
Deputy Assistant s.ecretary of the Army fC!r . '. ·:· . ;.-: -~<·: .. :·:-.·r:·~-¥1'· Mark Daugherty · . 

. ' . 

Envir<?nmental Safety and Occupational · · .. < .:. ·. :\:-.,,.::.·:_.-.. J3.RAC Environmental Coordinator 
Health, _include comments received from the :.-'. /:."' ·~\:/(;}Jmatilla Depot Activity. 
public. . .. ,';" .·· ·.; .. ~;-~()?hone: (503) 564-5294 · 

.. . . 

. .. ·>·:.< :~~'.~<'.:~)/·:<-. ~: .. · ~ . . . . . 
Co"pies of the RODs will be placed in the . :.~ ·:~ .':. :· ;: ;·[..>~·Mike Nelso.n . · · .. - . . .. . .. · . . . 

· pu~Hc library as.soon as they are a,;ailable. · !~·<< :~_;\:;_.'.·?~;J?r9ject Manager _ 
~ L(jok for an ad in the local newspapers an~ · ~· : .. ·, .<._:.; :: l]S Army Corps of Engineers . 
· i:ouncing th_efr availability: . .· .· ~:: ·>i L<,·i\; · .. Se~,ttle. District '. . · · . 

_,, .. ,· :'. :... :: .. :,- -.·-.· :.:><: ~: :[;>hone: (206) 764-3458 

P~/:;;i~.d on Recycled Paper 
: . . . . 

. . . .. 

' . . ' . . . . .. .. , . . ... .' .'· . 

.... , ... 
. .. 

. ,: ·· ·· " .. 

. . ·. -:· ~: . . 
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CHEMICAL WEAPONS DESTRUCTION BEGINS AT TOOELR 

The Depamnent of Defense'began eliminating chemical weapons today at Tooele, Ut.ah. 

PAGE 2 /2 

Plant operations began at the chemical agent disposal facility after a lengthy period of equipment 
t.csting and training of its work force. 

Harold P. Smith, the ~istant to lhe secretary of defense fOf' nu.cl~ .. chemical and 
biological defense programs emphasized that ''the goal of these operations is to safely destroy the 
chemical weapons stockpile. while providiog maximwn protection to th~ public, the work force 
and the environment."' 

( The Tooele facility is the first in the conti11ental United States that is designed solely for 
the purpose of destroyin& chemic.al weapons. A prototype destruction facility at Johnston Atoll. 
in the Pacific Ocean.~ been safely destroying chemic.at weapons since 1990. 

"'Start of operations BI the Tooele chemjcal agent disposal facility is a major milestone 
toward completely eliminating our nation's stockpile of chemic;al wapons," said Gilbert F. 
Decker. assistant secretary of the Army for rescarc~ development and acquisition. "When the 
T oocle facility safdy completes its mission.. nearly half our nation,s chemical we.apons will have 
been dc:srroycd.,, 

Fony-four percent of the nation's stockpile~ totaling more than 13,000 agcnl tom_ is 
stored at Tooele. Both nerve and blister agents are stored in quantities ranging from large bulk 
containers to mine~ rockets and artillery shells. 

1bc U.S. Army, as the executive ageJrt for the Dtpartuient of~ continues to work 
closely with stare officials to protecl the interests of the local commumty regarding the storage 
and safe destruction of these munitions. Pablic law requires that the Defense Department destroy 
the stockpile by 2004_ Destruction of the chemical weapons~ 3t Tooele is expected to be 
completed by 2003. 

-.END-
INTERNET AV AlLABILITY: This ib;wncnt: is; avail.able on DefeaseLINK, a World Wide Web Server on the 
lD1crDet, at: htJ/www .dric..dla.milldcfCDSEl.ink/ 
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QUICK FACTS 
••• • 

Tooele Chemical Activity 
Tooele, Utah 

Testing: 1994 
Operational: 1996 
Closure: 2004 

HT - blister 4.2 inch cartridges 62,590 363.020 

HD - blister 4.2 inch cartridges 978 5.860 
HD - bl ister Ton containers 6,397 11.383.420 

H - blister 155MM projectiles 54,663 639.540 

L Ton containers • 10 25,920 

GA Ton containers * 2 2,820 

TGA Ton containers • 2 1,280 

TGB Ton containers * 7 6,960 

GB- neNe 105MM cartridges 119,400 194.620 
GB- neNe 105MM projectiles 679,303 1, 107,260 
GB- neNe 155MM projectiles 89, 141 579,420 
GB- neNe 

M55 rockets & warheads 30,001 321,020 
GB- neNe 

WE TE YE 888 308, 140 
GB- neNe 

750LB bomb 
4,463 981,860 

GB-neNe 
Ton containers 

5,709 8,598,200 
·- - - -

• used for testing at the Chemical Agent Munitions Dispos~I System (CAMDS) Continued on back :-:;: . ; .. 2 ;~ 

:~~F~tmore.lnformation about the U.S • .-·Army Chemical Stockpile Disposal Program; contact: ._·· , ~: 
/:?ublic Affairs·•.Progra~ M1_1~ag_~r ·fC?r .~hemical De'!'ilitarization . ~ .,.·:· :.':: _:_~ __ ~: .: ..... ::· ·.: : ~ '.\:~,,- .~~~· 
. (.c;'/'b~rd,,en Provlr)g' Ground ~ ~aryland 210U)~401 _• '_(800) 488-0648 · .,. " : .>:, ~: ." .: \': :.-. ··./ .>~· · ·:.-.·. 

• - • r • , . I • ' .~ • • <' •• • ~ , I • • • , , • • , . • , , ~ , • • • 

. ·- . .. ·-
. - .... ··' . ::" ; ·: •'' ·: ·- ·. . ~· -... _: - · .. ~;~:-··_ . ~-. :. · .. . 
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VX-nerve 155MM projectiles 53.216 319.300 
VX-nerve Mines 22,690 238,240 
VX-nerve M55 rockets & warheads 7,526 75.260 
VX-nerve Spray tanks 862 1, 168.880 
VX-nerve Ton containers 640 910.960 

' ·- ·--- ------ .. --·- -- ----·-·-- - ····---··- ·- ·· -- . ·--

.. ·. 

-- ~~'; .... 
; .. -.• :.. . ' .: ; .. ~ . . . : . . - ' .'-· : . 



THE U.S. ARMY CHEMICAL STOCKPILE DISPOSAL PROGRAM 

Chemical Weapons Convention 

-
Since it was opened for signature on 
January 13, 1993, 158 nations h.ave signed 
the Chemical Weapons Convention. It 
prohibits the development, production, 
acquisition, stockpiling, transfer, or use of 
chemical weapons. The Chemical Weapons 
Convention also requires full disclosure and 
destruction of chemical weapons stockpiles. 

Currently, the United States Senate is 
conducting ratification hearings. Twenty
nine nations have already ratified the 
Chemical Weapons Convention. Formal 

implementation of the treaty will begin 180 
days after it has been ratified by 65 nations. 
This is expected to occur by mid-1995. 

Once the Chemical Weapons Convention 
becomes legally binding, its members will 
have ten years to dispose of their chemical 
weapons stockpiles. Currently, the United 
States will have until mid-2005 to dispose of 
its chemical weapons stockpile. It is possible 
for a member nation to receive a five year 
extension to the original deadline, only if the 
nation can justify its need for the extension. 

For more information about the U.S. Army Chemical Stockpile Disposal Program, contact: 
Office of Public Affairs • U.S. Army Chemical Demilitarization and Remediation Activity 
Aberdeen Proving Ground• Maryland.21010-5401•(410)671-2583 
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THE U.S. ARMY CHEMICAL STOCKPILE DISPOSAL PROGRAM 

Disposal Program Overview 

The U.S. Army maintains a stockpile of chemical 
agents and munitions. This stockpile was 
established to deter other countries from using 

. chemical weapons on U.S. or allied troops. The 
U.S. stopped manufacturing chemical weapons in 
1968, and much of the stockpile is no longer useful. 

Originally directed by Congress in 1985, disposal is 
to be completed by 2004. The U.S. Army Program 
Manager for Chemical Demilitarization was 
established to oversee disposal of the chemical 

. weapons stockpile. This disposal must ensure 
protection of the public and the environment along 
with the complete destruction of the agents and 
munitions. 

The stockpile consists of projectiles (artillery shells 
and mortar rounds), cartridges, land mines, rockets, 
and agent stored in bulk containers (also called "ton 
containers") . These are filled with the nerve agents 
GB and VX and with blister agents-also known as 
mustard. 

These weapons are stored at eight sites in the 
continental United States: Tooele Army Depot, 
Utah; Pine Bluff Arsenal, Arkansas; Anniston Army 
Depot, Alabama; Umatilla Depot Activity, Oregon; 
Newport Army Ammunition Plant, Indiana; Aberdeen 
Proving Ground, Maryland; Blue Grass Army Depot, 
Kentucky; and Pueblo Army Depot Activity, 
Colorado. 

The Army evaluated continued storage, on-~*e 
disposal, and disposal at a regional or national 
center before deciding on on-site destruction by 
incineration as the safest way to dispose of the 
chemical weapons stockpile. 

Incineration destroys chemical agent, explosives, 
packing material, and decontaminates the metal 
parts. Incineration _is a safe and proven process 
commonly used to destroy hazardous material. 
The Army tested the incineration process at 
Johnston Island in the Pacific Ocean, about 

700 miles southwest of Hawaii. The Johnston 
Atoll Chemical Agent Disposal System 
(JACADS) is the first full -scale facility designed 
to destroy chemic.al agents and munitions . 

Congress directed the Army to conduct tests to 
verify that the incineration process can safely 
destroy chemical weapons. JACADS has 
undergone four operational verification tests, 
demonstrating the incineration process on 
different munitions. Since the beginning of 
disposal operations, JACADS tias destoryed 
more than one million pounds of chemical 
agent. 

Before construction can start at any site, a 
site-specific environmental impact statement 
will be prepared. This study assesses the 
potential impact that a disposal facility can 
have on a site's environment. All required 
environmental permits for construction and 
operations must be obtained from the U.S. 
Environmental Protection Agency and state 
governments. 

Construction of the first site in the continental 
U.S., the Tooele Chemical Agent Disposal 
Facility (TOCDF), was completed in August 
1993. This facility has undergone equipment 
testing, prove out, and has begun surrogate trial 
burns. 

Congress asked the Army to examine alternative 
technologies that might off er improved sat ety 
and cost-effectiveness over current baseline 
plans. Following an evaluation of 
recommendations by the National Research 
Council (NRC) and comments from concerned 
citizens, the Army submitted its final report on 
alternative technologies to Congress in April 
1994. That report calls for continuing the 
current stockpile disposal program and funding 
for a research and development program for 
possible neutralization of chemical agents. 

DISPROV.10195 

For more information about the U.S. Army Chemical Stockpile Disposal Program, contact: [a.) Public Affairs• Program Manager for Chemical Demilitarization 
Aberdeen Proving Ground • Maryland 21010-5401 • (800) 488-0648 



THE U.S. ARMY CHEMICAL STOCKPILE DISPOSAL PROGRAM 

Tooele Chemical Agent Disposal Facility 

Designed to destroy 42.3 percent of the nation's 
stockpile of lethal unitary chemical weapons, the 
Tooele Chemical Agent Disposal Facility 
(TOCDF) is the first facility built within the 
continental United States to destroy chemical 
weapons and agent. 

Located at the South area of Tooele Army Depot, 
Utah, TOCDF incorporates incineration systems 
originally teste9 and used at the Chemical Agent 
Munitions Disposal System (CAMDS), also 
located at the Depot. These systems were first 
used on an industrial scale at the U.S. Army's 
Johnston Atoll Chemical Agent Disposal System 
(JACADS) in the Pacific Ocean. 

0 0sting $153 million, the facility was built by 
1 _ Jrrison Knudson of Boise, Idaho, as a 
subcontractor to EG&G of Wellesley, 
Massachusetts .. Construction began in 

Tooele Army 
Depot, UT 

Location of the Tooele Chemical 
Aqent Disposal Facility 

September 1989 and disposal operations are 
expected to begin in early 1996. Plans 
currently call for the facility to be dismantled 
once all of the chemical munitions at Tooele 
Army Depot are destroyed. 

The facility is expected to employ over 200 
people during operations. All controllers will 
undergo training at the U.S. Army Chemical 
Demilitarization Training Facility (CDTF) at 
Aberdeen Proving Ground, Maryland. 

The Tooele Chemical Agent Disposal Facility is 
currently undergoing surrogate trial burns. 
Only when State and Federal regulators verify 
that the facility meets all safety, environmental, 
performance and plant efficiency standards 
will it be ready to begin operations and the 
disposal of America's chemical weapons. 

TOCDF.10/95 

· · .' ·For more information about the· U.S. Army Chemical Stockpile Disposal Program, contact: 
·.. Public Affairs • Program Manager for Chemical Demilitarization 
... . ·Aberdeen Proving Ground• Maryland 21010-5401 • (800) 488'·0648 
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THE U.S. ARMY CHEMICAL STOCKPILE DISPOSAL PROGRAM 

Tooele's Multiple Safety Features Ensure Protection 

The importance of safety cannot be 
understated in the U.S. Army's plans for the 
disposal of America's chemical weapons. At 
the Tooele Chemical Agent Disposal Facility 
safety plays the central role in the design of 
the facility and in employee training. 

According to a March 1994 General 
Accounting Office (GAO) Report, "The 
Army's disposal program fully complies with 
or surpasses Environmental Protection 
Agency's requirements in environmental and 
public health protection." 

Multiple safety features as well as back-up 
systems have been built into every aspect of 
the state-of-the-art facility. Each incinerator 
has a pollution abatement system to protect 
the environment from harmful emissions. 
These systems cool and clean exhaust 
gases, chemically neutralize acidic 
components, and remove particles from 
exhaust gases to ensure no harmful gases 
are discharged into the environment. 

The air filtration system is another safety 
measure. It protects workers and the 
environment by constantly moving air from 
areas without agent to areas with agent, and 
then to charcoal filters. This guarantees both 
clean air for workers and total containment of 
agent within the plant. 

In designing the plant, engineers used 
advanced monitoring systems to ensure 
safety of workers and the environment. 
Nearly 100 Automatic Continuous Air 
Monitoring System monitors are placed 
throughout the plant. These monitors, which 
are calibrated twice daily, continuously 
monitor the stack exhaust gases and the 
workplace for agent and will sound an alarm if 
any chemical agent is detected. 

Skilled operators also ensure safety at the 
facility. They are trained in advanced classes 
at the Chemical Demilitarization Training 
Facility in Aberdeen, Maryland. They receive 
specific task training and are tested on their 
ability to perform. Following their classroom 
training, operators receive supervised hands
on training. But performing their jobs 
flawlessly isn't the only step taken; workers 
are trained on emergency response 
procedures to provide an added level of 
protection. 

In addition to these safety measures, 
oversight during the disposal process and 
routine safety inspections are conducted by 
federal, state, and Army inspectors. These 
range from daily inspections by safety 
professionals to periodic inspections by the 
Department of Health and Human Services, 
the Occupational Safety and Health 
Administration, and state Departments of 
Environmental Quality. 

SAFETY.10/95 

For more information about the U.S. Army Chemical Stockpile Disposal Program, contact: 
Public Affairs • Program Manager for Chemical Demilitarization 

_ ~perdeen Proving §rotJ_n_d • Maryland 2101 ~-5401 • (80_0) 488_-0~4-~ - ____ _ 



.· . THE U.5.'.ARMY CHEMICAL STOCKPILE DISPOSAL PROGRAM 
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Umatilla Depot Activity 

The Umatilla Depot Activity (UMDA) is 
located in Umatilla and Morrow counties in 
northeastern Oregon, approximately 5 miks 
west of Hermiston, Oregon, which has a 
population of about 10,000. 

The largest city in the area is Pendleton, 
Oregon, located about 33 miles southeast of 
the depot with a population of 
approximately 15,000. The Tri-Cities 
(Pasco, Richland and Kennewick, 
Washington) are located approximately 35 
miles north of Umatilla and have a 
combined population in excess of 100,000. 

UMDA is approximately five miles long and 
five miles wide, encompassing over 19,700 
acres. The government owns 17,050 of 
these acres, with limited use of the 
remammg acreage. 

The site was selected in the summer of 1940. 
Construction of 1,000 ammunition storage 
igloos began in January 1941. The 
installation was originally designated as the 
Umatilla Ordnance Depot and began 
operations in October 1941 as a 
conventional ammunition storage facility. 

Between 1942 and 1945, Umatilla served as 
a backup storage site for large quantities of 
materials from the Seattle General Depot. Its 
wartime manpower level was in excess of 
2,000 employees. From 1945 to 1949, the 
Depot was a support storage site for general 
supplies from Mount Rainier Ordnance 
Depot. 

In August 1962, the Depot was renamed 
Umatilla Depot Activity, and 11 years later 
was redesignated and placed under the 
jurisdiction of Tooele Army Depot, Utah. 

The depot was placed on the Base 
Realignment and Closure List in 1988. All 
conventional ammunition and general 
supplies were transferred to other depots for 
storage. The single mission of UMDA is to 
safely store chemical munitions until their 
eventual destruction. 

In October 1995 the installation was moved 
under the command and control of the 
Chemical Biological and Defense Command 
in Aberdeen Proving Ground, Maryland. 
The installation is presently manned by 
approximately 150 employees. 

For more information about the U.S. Army Chemical Stockpile Disposal Program, contact: [a) r Public Affairs • Program Manager for Chemical Demilitarization 
Aberdeen Proving Ground • Maryland 21010-5401 • (800) 488-0648 



THE U.S. ARMY CHEMICAL STOCKPILE DISPOSAL PROGRAM 

Umatilla Chemical Activity 
Hermiston, Qregon 

FILED PERMIT APPLICATION: 
BUILD: 
TEST:· 
OPERATE: 
CLOSE: 

1995 
1996 
1999 
2001 
2004 

ITEM QUANTITY AGENT LBS 

Ton containers 2,635 H - blister 4,679,040 

155MM projectiles 47,406 GB - nerve 310, 140 
8 inch projectiles 14,246 GB - nerve 206,560 
M-55 rockets 91,442 GB - nerve 978,440 
500lb bombs 27 ' GB - nerve 2,920 
7501b bombs 2,418 GB - nerve 531,960 

155MM projectiles 32,313 VX- nerve 193,880 
8 inch projectiles 3,752 VX- nerve 54,400 
Mines 11,685 VX- nerve 122,700 
M-55 rockets 14,519 VX- nerve 145,200 
Spray tanks 156 VX- nerve 211,540 

umquick.2195 

__/ 
. 
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General Facts About Nerve Agents GA and GB . 

Where are nerve agents GA and GB stored? 

Nerve agents are found in · ton containers (heavy steel. cylinders), artillery shells, mortar 
projectiles, rockets, and land mines. GA is stockpiled at Tooele Army Depot, UT. GB is 
stockpiled at Anniston Army Depot, AL; Blue Grass Army Depot, KY; Pine Bluff Arsenal, AR; 
Tooele Anny Depot, UT; and Umatilla Depot Activity, OR. 

How would you describe them? 

G-type nerve agents are clear, colorless, and tasteless liquids, c.hemically similar to 
organophosphate pesticides such as Malathion or Parathion. GA bas a slightly fruity odor and 

( GB has no odor. 

What are the possible effects of exposure to nerve agents GA and GB? 

Vapor Exposure 

Mild signs/symptoms: 
• Pinpoint pupils, pain behind the 

eyes, blurred vision 
. • Runny nose or drooling 
• Tight chest 

Moderate sings/symptoms: 
• Increasing shortness of breath, 

coughing, wheezing 
• Weakness, muscle twitching 
• Nausea, vomiting, diarrhea 

Severe signs/symptoms: 
· • Loss of consciousness 

• Seizures 
• Complete muscle weakness and 

paralysis 
• Cessation of respiration 

Skin Expostire 

Mild signs/symptoms: 
• Localized sweating at the exposure 

site 
• Muscle twitching at the exposure site 

Moderate signs/symptoms: 
• Nausea, vomiting, diarrhea 
• Weakness followed by general 

muscle twitching (no respiratory 
signs or symptoms) 

Severe signs/symptoms: 
• Sudden loss of consciousness and 

collapse 
• Seizures 
• Complete muscle weakness ·and 

paralysis 
• Cessation of !espiration 



General Facts About Nerve Agent VX 

·· .. · .. .:· .. -... : .· >: 

~gent VX--The chemical 0-ethyl S-(2_~·iisop~opy·~~yl) mCthylph~honothloate, :chemical abstract 
·ser\lice registry No. S,0782-:69.-9 . . ··.>._":_=: ... -.-_·-..-: . · ;:-. .. ' · · ·· · · ' · · · 
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Where is nerve agent VX stored? 

Nerve agent VX is found in ton containers (heavy steel cylinders), artillery shells, mortar 
projectiles, rockets, and land mines. VX is stockpiled at Anniston Army Depot, AL; Blue Grass 
Army Depot, KY; Newport Army Ammunition Plant, IN; Pine Bluff Arsenal, AR; Tooele Army 
Depot, UT; and Umatilla Depot Activity , OR. 

How would you de8cribe it? 

Nerve agent VX is an oily liquid that is clear, colorless, odorless, and tasteless. 

( What are the possible effects of exposure to nerve agent VX? 

Nerve agent VX is primarily a liquid exposure hazard to the skin or eyes, although small 
amounts of VX vapor may be generated under extremely high temperatures. 

Vapor Exposure 

Mild signs/symptoms: 
• Pinpoint pupils , pain behind 

the eyes, blurred vision 
• Runny nose or drooling 
• Tight chest 

Moderate sings/symptoms: 
• Increasing shortness of breath, 

coughing, wheezing 
• Weakness, muscle twitching 
• Nausea, vomiting, diarrhea 

Severe signs/symptoms: 
• Loss of consciousness 
• Seizures 
• Complete muscle weakness and 

paralysis 
• Cessation of respiration 

Skin Exposure 

Mild signs/symptoms: 
• Localized sweating at the exposure 

site 
• Muscle twitching at the exposure site 

Moderate signs/symptoms: 
• Nausea; vomiting, diarrhea 
• Weakness followed by general 

muscle twitching (no respiratory 
signs or symptoms) 

Severe signs/symptoms: 
• Sudden loss of consciousness and 

collapse 
• Seizures 
• Complete muscle weakness and 

paralysis 
• Cessation of respiration 
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.General Facts About Mustard Blister Agents (H, HD, and HT) 

.·.· ··: 
··: :: .:.:. -· ··::· .. 
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Where are mustard agents stored? 

Mustard agents are found in ton containers (heavy steel cylinders) , artillery shells, and other 
munitions. They are currently stockpiled in seven military installations on the continental United 
States: Aberdeen Proving Ground, :MD; Anniston Anny Depot, AL; Blue Grass Anny Depot, 
KY; Pine Bluff Arsenal, AR; Pueblo Depot Activity, CO; Tooele Anny Depot, UT; and 
Umatilla Depot Activity, OR. 

How would you describe them? 

Mustard agent liquid is colorless when pure, but is nonnally a yellow to brown oily substance. 
Mustard agent vapor is colorless with a slight garlic- or mustard-like odor. 

What are the possible effects of exposure to mustard agents? 

Signs or symptoms of mustard agent liquid or vapor exposure: 

• Include burning or stinging sensations, and redness, on skin and in eyes. Additionally, 
includes blisters on skin. 

• Are likely to first appear on delicate tissues such as the soft membranes surrounding the 
eyes and eyeball, the lung tissue, and the tissues of the nose, mouth, and throat. These 
agents have their greatest effect on warm, moist body areas, such as the eyes, 
respiratory tract, armpits, groin, buttocks, and other skin folds . Direct liquid splash 
causes ulceration of eyeball. 

• Are usually delayed between 2 and 24 hours, or as long as 48 hours . 

Symptoms of mustard ingestion can include weakness, nausea, vomiting, and fever. 

Exposure to high concentrations of mustard agents can cause respiratory tract or skin cancer. 
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FACT SHEET 

PROJECTILE, CHEMICAL AGENT, GB AND VX 

M121Al, 155MM 

DESCRIPTION: The projectiles consist of a hollow one-piece steel 

shell which is press fitted w~th a burster casing . Timing of 

detonation is dependent upon the fuze type selected. Fuze 

functioning detonat~s an explosive charge which ruptures the 

projectile, heats, and disperses the agent as an aerosol. The 

fuze cavity is sealed with a closing plug and gasket . A metal 

rotating band is located approximately 5 inches from the base and 

is. protected with a grommet . The rotating band imparts a spin to 

the projectile as it travels through the rifling of the gun tube . 

The GB projectile cavity contains 6 . 5 pounds of liquid nerve 

agent, while the VX projectile cavity contains 6 . 0 pounds. A 

lifting plug is installed into the fuze cavity for ease of 

handling and shipment. Projectiles are assembled with the 

explosive burster and supplementary charge. 

All projectiles are visually inspected for evidence of liquid 

agent leakage on a quarterly basis. Once every three years a 

sample of projectiles is monitored for evidence of vapor leakage 

and given a visual inspection for serviceability . In the event 

of leakage, they a r e overpacked in a propelling charge container 

or a single round container . 



VX OR G3 FILLER 

ROTATING BAND 

GROMMET 

PACKAGING 

Projectile, M121Al, lSSMM 

SUPPLEMEN.TARY CHARGE\ 
I 
\ 

BURSTER 

\ 

LIFTING PLUG 

The projectiles are packed B to a two-piece, skidded pallet, as 

illustrated . The loaded pallet weighs 831 pounds . The 

dimensions are approximately 27" x 14" x 32", with a displacement 

of 6.B cubic feet. 

2 
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FA<:'I.' SHEET 

BOMB. CHEMICAL AGENT, GB 

500 POUND MK94 MOD 0 

DESCRIPTION: The MK94 MOD o bomb is a general purp6se bomb which 

has been modified to accommodate a liquid chemical filler. Major 

components are the steel body section, fin assembly, arming wire 

assembly, nose and tail fuze, and the burster tube. The bomb 

contains 108 pounds of chemical agent GB in liquid form. After 

release of the bomb from the aircraft, nose and tail fuzes are 

armed. Fuze functioning detonates the HBX-1 explosive burster 

charge upon impact which ruptures the bomb body, heats, and 

disperses the agent as an aerosol. The bombs at Umatilla are 

stored without fuzes, bursters and fin assemblies. 

Bombs are visually inspected on a quarterly basis for 

evidence of liquid agent leakage. Each year, 10% of the 

stockpile is monitored for evidence of vapor leakage and given a 

visual inspection for serviceability. In the event of leakage, 

the bombs are placed in an overpack container. 

·' 
~, 

'- NOMENCLATVRf 



500 Pound MK94 MOD 0 

... ' . _: .. :-: .· 

NOS( ruu AD."Tl• 

PACKAGING 

The bombs are packed two to a pallet, as illustrated. The loaded 

pallet weighs 1,130 .pounds. 

2 



FACT SHEET 

BOMB. 750 POUND. GB 

MC-1 

DESCRIPTION: The complete bomb consists of -a steel body, and 

M131 fin assembly, which is issued separately and assembled in 

the field, and a central bursting tube with nose and tail fuze 

wells to accommodate fuzes and bursters . Three suspension lugs 

are threaded into the bomb body. The bomb cavity is filled with 

220 pounds of chemical agent GB. A base plate is welded to the 

rear of the bomb. body providing a casing of adequate strength to 

contain the agent. The bomb fuzes arm after release from the 

aircraft. Fuze functioning detonates the Composition B burster 

charge which ruptures the bomb body, heats, and disperses the 

agent as an aerosol. MC-1 bombs at Umatilla are stored without 

the fuze, burster and fin assemblies. 

Every year 20 percent of the bombs in storage are visually 

inspected for evidence of vapor leakage and serviceability. Once 

a quarter all bombs are given a visual inspection for evidence of 

liquid agent leakage. In the event of leakage, they are 

overpacked in a metal container. 

0 
. ii . \ 

\ 
\ 
i 
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Bomb, 750 LB, MC-1 

FUZE WEU 7 

/ 
I 

BURSTER CAVITY 

FUZE WELL 

GB NOSE PLUG_/ 

PACKAGING 

The bombs are packed two to a pallet, as illustrated. The loaded 

pallet weighs 1,575 pounds. 
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FACT SH.EE'!' 

PROJECTZLE. CHEMICAL AGENT. GB AND VX 

M426, 8 INCH 

DESCRIP'I'ION: The projectiles consist of a hollow one-piece steel 

shell which is press fitted with a burster casing. Timing of 

detonation is dependent upon the fuze type selected. Fuze 

functioning detonates an explosive charge which ruptures the 

projectile, heats, and disperses the agent as an aerosol. The 

fuze cavity is sealed with a closing plug and gasket. A metal 

rotating band is located approximately 5 inches from the base and 

is protected with a grommet. The rotating band imparts a spin to 

the projectile as it travels through the rifling of the gun tube. 

The GB projectile cavity contains .15.8 pounds of liquid nerve 

agent, while the VX projectile cavity contains 14.1 pounds. A 

lifting plug is installed into the fuze cavity for ease of 

handling and shipment. Projectiles are assembled with the 

explosive burster and supplementary charge. 

All projectiles are visually inspected for evidence of liquid 

agent leakage on a quarterly basis. Once every three years a 

sample of projectiles is monitored for evidence of vapor leakage 

and given a visual inspection for serviceability • . In the event 

of leakage, they are overpacked in a propelling charge container 

or a single round container. 



vx o~ GB FILL£R 

ROTATING BAND 

GROMMET 

PACKAGING 

Projectile, M426, B Inch 

StjPPLEMEflfTAR'I' ChARGE 

L LIFTING PLUG 

The projectiles are packed 6 .to a two-piece, skidded pallet, as 

illustrated. The loaded pallet weighs 1,253 pounds. The 

~imensions are approximately 39" x 28" x 19", with a displacement 

of 12.53 cubic feet. 

2 





FACT SHEET 

MINE, CHEMICAL AGENT. VX 

M23 

DESCRIPTION: The M23 land mine is filled with VX agent and is 

assembled with its burster charges in the main fuze well and 

activator well. Fuzes and activators are issued with the mine 

and assembled when the unit is in place. T~e mine consists of a 

thin walled steel body, a pressure plate assembly, a primary fuze 

well, and two (2) secondary fuze wells. The mine is used in both 

anti-vehicle and antipersonnel modes. Fuze functioning detonates 

the burster which ruptures the mine body, heats and disperses the 

agent as an aerosol. 

Structures containing.mines are visually inspected every 

quarter. In the event of leakage, the metal drum serves as the 

overpack. 

NOMENCLATURE -YELLOW BAND 



Mine, Chemical Agent, Persistent, VX, 2-Gallon, M23 

PACKAGING 

BURSTER WELL 

M48 BURSTER CHARGE 
ADAPTER PLATE 

ACTIVATOR WELL 
vx 

The mines are packed 3 mines with 3 fuzes and 3 activators in a 

16 gallon drum, as illustrated below. The drum weighs 115 

pounds. The dimensions are approximately 16" diameter x 18" high 

with a displacement of 3.8 cubic feet. 

MINE TOI" 

CUSHIONING 
llATEltlAL 

C.OMPAATMENTS FOR FUZE ANO ACTIVATOR 

NUT AND BOLT 

I l~!!-ao-aao-aoaa- rczar 
3 MINE CHEMICAL AtENT, VIC, MU 
LOT NUM8Elt 

YELLOW STltlPES 
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FACT SHEET 

M55 ROCKET,· CHEMICAL AGENT 

llSMM, M55, GB and VX 

DESCRII"l'ION: This munition item is obsolete and is awaiting 

destruction. The M55 rocket consists of a fin nozzle assembly, a 

rocket motor, an agent filled warhead, and fuze with adapter. 

The fin nozzle assembly consists of a nozzle plate containing 

four nozzles and four attached spring-loaded aluminum fins. The 

rocket motor is a cylindrical tube containing propellant and an 

igniter. The propellant is designed so as not to present a high 

explosive hazard. The warhead is an extruded aluminum cylinder 

with an ogival nose. The central burster tube is welded to the 

body of the warhead and contains two bursters. A fuze is threaded 

into the fuze adapter. The fuze functions on impact causing the 

Composition B bursters to detonate and burst the aluminum body of 

the warhead. When the warhead is detonated, the agent is 

dispersed as an aerosol carried by the wind over the target area . 

Every GB storage structure with rockets is monitored on a 

predetermined cyclic basis for agent leakage, and visually 

inspected every .three months. GB air samples are taken from a 

percentage of each lot every quarter by deriving a sample from 

the inside of the shipping and firing tubes. · VX structures are 

visually inspected and monitored qUarterly. In the event of 

leakage, regardless of agent type, the rocket is placed in an 

overpack container. 



Rocket, Chemical Agent, llSMM, M55 
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1. Fin-nozzle assembly 2. Rocket motor 3. Warhead 4. Fuze 
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1. Rear end cap 2 . Indexing ring 

PACKAGING 

2 
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II 

3 
~ 

r-i)))JD -
3. Front end cap 

Each- rocket is supplied inside an M441 shipping-and-firing 

container, which is made of fiberglass reinforced with plastic. 

The container is closed at each end with a removable cap. Each 

cap is fitted with a screwplug, which is removed only for air 

monitoring during surveillance. An indexing ring is used to lock 

the shipping-and-firing container in the cluster assembly of the 

M91 multiple rocket launcher. Fifteen rockets in their 

containers are packed in a wood crate. The end panels of the 

crate are provided with openings to permit removal of the 

screwplugs in the end caps of each shipping-and-firing container. 

Illustrations show views of the container and shipping crate. 
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LIQUID AGENT SPRAY TANK, VX 

TMU-28/B 

DESCRIPTION: The TMU-28/B liquid agent spray tank is constructed 

with four (4) major components: the agent container, the aircraft 

suspension system, the tail cone section, and the dissemination 

nozzle. The aircraft suspension assembly is attached to the top 

of the agent container . The tail cone section is removable and 

encloses the electrical system components. The nozzle and tail 

cone are dis.assembled and stored in the lower aft end of the 

storage container. During flight, the outlet and inlet cutters 

are detonated electronically opening a hole in the aft and 

forward ends of the agent container. This creates a ram-air 

effect permitting the agent VX to flow to the extended nozzle and 

into the atmosphere as an aerosol. 

Each year 10 percent of the spray tanks are monitored for 

leakage, electrically tested, and visually inspected for 

serviceability. In the event of leakage, the storage container 

serves as the overpack. 
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Liquid Agent Spray Tank, TMU, 28/B 

PACKAGING 

The Spray Tank is s .tored in the CNU 77 / E2 3 shipping and storage 

container. ~he container consists of steel upper and lower 

sections, and aluminum inner supports for the tank, cone section, 

and nozzle. The two sections are bolted together in 60 places 

and sealed with a rubber gasket. A humidity indicator is. located 

at the aft end of the upper section, a pressure-release valve at 

the forward end, and 1/2 inch test plugs at both ends. 

2 

t. 1..,..-er conlalner ••••mbly 
z. Upper container uaemhh· 
3. Cloaure bolt 
4. ~lcwaaher 

S. Nut 
• • jl:kld 
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TON CONTAINER 

DESCRIPTION: The ton container is a bulk steel storage container 

designed for the storage and shipment of bulk quantities of 

liquid agents. These containers are equipped with suitable 

fittings to permit the closed-system transfer of dangerous or 

atmosphere-activated liquids into various munitions. 

Every three months each container is given a visual 

inspection for leakage and serviceability. There is no overpack 

for these containers . In the event of leakage, valves and plugs 

are replaced . If unable to repair the source of the leakage, the 

agent is transferred into another container. 

J/4" 

SHIPPING 
BONNET 

A 

TYPICAL A AND D 

I" 

D 

EDUCTION TUBE (VENT) 

EDUCTION TUBE (AGENT) 

I" 

E 

Typical Front Head Views, l Ton Containers 
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l.O GENERAL 

In l969, the · United States unilaterally initiated a 
moratorium en the acquisition o:t'. cn•mical w•aponi:s and da-

. emphasiz~d r~adine~s for chemical warfare. Th•s• actiona were 
aimed at enhancing the possibility of consumm~tinq a world-WidQ, 
comprehen~ive ohemi~~l wo~pons ban. Kow•v•r, by th• late 1970 1 ~ 
it b~cam• clear that little pro9ress wAa beinq made toward chQmi
cal arms control 2lnd th• :mo:ratoriwn had not halpad spaad the 
process. On the cont~ary, the soviet Union had eo~n an advantage 
in the Western bloc's low level o! readiness to cop• with chemi
cal ~arfare and had undertaken a major expansion ot their ehemi
cal weapons program. FurthQr, some third WQhld nations h~d also 
begun to build chemical weapon5 stockpilea. In 1979-80 tho Na
tional S•curity Council (NSC) recognized the grcwing th~e4t an~ 
obtainQd PrfiillliidQntial dir•ction to modify our national policy 
"'i'-h. l:"eJ!l'6e~ te eaemiao.l W3.r:f~ro. Thiliil nilW i.pproA.ch (our ~nr~ 
rent policy) encompaeiae• a "two-pronqed.11 ettort ( l) an in
t&ngQ diplomatic aftort in a multinational forum to compl~te a 
chemical weapons arms elimination tr•aty, and (2) a ~evitaliza
tion ot the ahemioal wartar~ capabilities o! the United States 
~rtnQd toroes with the qoal of raducinq the military advantaqa to 
ha ~aitt•~ ~~reu~h ~h• uo~ nf nh~mical waApcna by any ~ottnti~l 
o~i;:,on1u'lt. In support of the second 11 prcn9 11 , thQ congress passed 
Publio Law ~L 99-14! that dirQCt~d th• accalarat•d replaoern•nt of 
our stocks of old; deteriorating, and largely obsolete ch•mical 
weapons with safer, morQ QffQctive ones compatible with modern 
battletield systems. 

l.l .BINARY MUNITIONS CONCEPT 

The thrust of chemical w~apons development through the im
mediate po~t World Wa~ · II yea~s was to find aqanta th~t wer~ 
lethal in very law concentrations and rapid acting in order to 
circumvQnt thQ ability ot target forces to take ·simple protective 
measures. Further, emphasis was placed on delivery systems that 
would 'provide better battletield effi¢i=~cy th~ough la~9er araa 
coverage. Lethal nerve a9ents deliverabl• by largQ calibar ar
t .illery, bomb, and aerial spray systems fulfill ad these goals by 
the l&tQ 1940·' Si. Tha aompl•xitiea of handling lethal rnunit.1..ons 
during manufacturing, storage, maintenance, and transportation 

· processes posed major logistical support problem$. ThQ binary 
concept was devised to r'i:.olve these problems and is now· the 
design concept of choice fo~ united states chemical munitions. 
statQd simply, a oinary munitions makes the lethal chemical ag~nt 
after firing, while enrout• to tha targQt, by mixing twc non
lethal chQmiculs that have been uploaded into Binary Munition 
Compon6nte, whieh ar6 etor•d aapa~a~aly. Thua, th• binary muni
tions we plan to field both eliminate the risks to our own forces 
artd us e more et!ective delivei;y systems. 

l 
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Tha binary ch•mii::'8l waa~c:m:a conc;~pt ha• b••n adopted to en
sure aqainst hazards· that aould be inou~r•d durinq manufacture, 
tranBportation, stcraqe o~ as · a raault of terro~ism. Tha two 
non-lethal components of the modern binary ch~mical ~un1t1ona are 
filled and packaged in separate locations and ahipped to storage 
locations in separiate stat•e - Tho two componenta a.re joined 
toqQthor prior to deployment anct mixing only aft•r th•y are en-
route to the tarqet. This separation ot the components ensures 
protection aqainst terrorist · activities or causing a mix of 
chemicals durinq m~nu!aoture, transportation or storage. 

2. UNITARY CHEMICAL MUNITIONS 

ThEi United states now maintains • sitockpile ot unitary 
(singla agent) -ChQmical munitions Which pr~VideS a very limited 
deterrent and · retaliatory cap~l:iility. It contains no xnunitions 
for de~p strike use and the mix· of artillery muniticns have not 

·kept pace ·with tha changing doctrine. In addition the current 
stockpilo. or unitary chemical tnunitions ar• in a mta.t• ot con
tinual do.tcarioration. Exisiting chemical i'lqents po•• 1Ulfet.y and 
6perability probl•ms associated with age. Congres~ has dir6cted 
i;h.r;i.t t~o ou:rront unitar~.t ctockpil• hA nA:i;troyed by April JO, 
.L:1~ I• In <lirecting th~ l. l.lns 1.mi to.i.-y "t.ockpil• ~o · dootroy•d in ; 
conjUhction with th_e · production of binary munitions, the conqr•l5B 
has brought clo~Qr the day when we will no longer need to store 
or to transport lethal chemical munitions anywhere in the world. 
Ultimately, upon successful complation of the destruction program 
and binary chemical weapons product i on, we will have only twenty 
percent as many chemical munition~ in Q~~ stockpile as we have 
i::;od~y, ~nd \;.hey wl11 1.Hs QIQla cun.l u-!-11. - l.!.~he\.l !.!'\ 4!'11.aiJP bin::ir~i fO.t'l\L 

.3. PROOUC'!'ION BASE 

M667 1~5 MM BINARY PROJECTILE 

o Louisiana Army Ammunit.ion Plant 
Matal Components . 

• steel Projec"tile Body 
= Burs.tar OQ i v·a 
• Steel Saee ' 

Burster Charge Fill 
M21 . 0PA · Cani~ter Uploading 

o The Marquardt Cotnpany, / van Nuys, California: 
M20 OF Canist•r Components 
M21 OPA Canister Component~ 
M21 canister Fill : : 

:2 
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~lu,~ Arsanal. Pin~ iluff, 
DC Feed stock. Production 
DF Precursor Production 
M20 OF Canietar till 

o Future 
Competitive Source 

~ M20/M2l Canisters Components 
- M2l OPA Canister Fill 

BIGEYE CHEMICAL BOMS 

o The Marquardt Company, Van Nuys, California 
Bomb Body As&emblier 
Sallonet - Sulfur Loaded Insert 

o Motorol~, Scott~d~le, Ari~ona 
-- ·Government Furnisahad Fuze FMU140 

o Pine Bluff Arsenal, ' Pine Blutt, Arkansas 
QL Chemical Precuscr Production 
BIGEYE Bomb Body ·QL Fill 

- · nru140 ruz6 A~eeiiU:>ly 

o Future 
Competitive Bomb Body Asaem.blier-Producer 
~ompQtitive Ballonet-Sultur Loadinq Source 

MLRS BINARY CH~MICAL WA.K.ti~AU 

o LTV, Camden, Arkansas 
Warhead components 
Warhead Fill 
Rocket Pod Loading 
M2~' ~F Inj6ctor Comp~nan~• 

o KDI, Cincinnati, Ohi~ 
XM 450 MAP/T Fuze· 

o Pine Bluff Arsenal, Pine Bluft, Ark~nsas 
DF Feed-stock P~oduction 
OF Pracursor Production 
XM227 DF Injector Fill 
XM450 MAP/T Fuz.a_ ·Asay to Injector 

3 
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Storage Sitt!ls seleoteci Q_n· the baiais of QXisting chemical 
mission . 

o Pine Blutt Arsenal, Pina. Bluff, Arkansas 
M20 OF Canister .· . 
XM227 MLRS- BCW O!' ."Injector Assam1'ly 
~ 

o Tooele Army Depot , Too•le, Ut~h 
~ MLRS- BCW Rocket Pod with Alcohol Filled Warhead 

M687 15~m:m Prcjs¢til• with· M2l Al~ohol Caniste~ 
BIGEYE BLU80/B. QL .Filled Bomb 

o Anniston Army Depot, Anniston, Alabama 
BIGEYE Sulfur Filled Ballonet 
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4. BINAl\Y MUNITIONS 

There are three binary systems comprising our ChQmical mod
ernization progrnm: . · Th• l~'MM ~B-2 artillery projectile; the 
BIGEYE chemical bomb1 and the XM-135 Binary Ch~mical Warhaad for 
the Multiple Launch Rocket system (Mt.RS). Tham• ~ystams make up 
our short ranqa, deep ~trike ~nd interm•diate range oapabilitie~. 
The. 155MM ainary Projectile is now in production. The BIG!YE 
bomb is in the latt•r Qt~q•s of operational tasting. ThQ binary 
warhead for th• MLRS ia in tha angineering ~evelopment phaa• anQ 
~hould be ready !o~ produotion atter FY91 . 

4.1 M681 155MM 

The M687 155MM Binary Projectile has been d.evelop•c1 to 
providQ a chemical r!iltaliatory capability compatible with the 
Army's mo~t common ~iro ~upport 5ystem, th& 155MM hcwitier cannon 
ar~illery pieca. ThQ M687 is deploy~d . in th~ closa b~ttla ar•a~ 
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The projectile consists of mot~l casings, two canisters (M20 and 
M21), and a PD !uze (M557). The metal casings are comprised of 
th~ee parts: a steel body , a burster ogiv~, and a steel base. 
'l'ha two steel cani~:ters, •a.ch f itt4ld with a polymal" lina!', ~re 
hermetically SQaled. One c~nister, installed in the front of tha 
projectile, ~a filled with mathylphosphonicdiflouride (OF). The 
o~ner, in Lne rear, contain~ l~upLu~yl~min8 a~d isoprep~l aleohol 
(OPA) . Eacn polymer-lined canister has a thin polymer pl~te and 

ct V6~Y thin at~6l burat ~tak on o~e and. When tha canistors ara 
instKlled in thQ projectile, the burst di0K~ ~ace sac~ othar. 
Upon firing, these canister Qnds and disks arQ designed to rup
ture by set back forC'l!l:IS. Chemical mixing and reaction are 
achit0.vtad during flight to produce a lit.thCil:\., non-persistent narvQ 
agerit, GB. Tbe projectilQ has ~ingl~ rotating b~nd lo9~t~d ap
proximlttGily four inr:helll forward of the D~H~~ f ':!;'he pro; QCtilG is;i 
lu<l.<lt!J., a.::n:it:,.uilll~d, and paeked \Ii.eh el'!ly tho OFA o•niatCii!r inu 
r;tal led. Also packed in the front of the proj ftctj.le l"lear the 
ogive is the au~hioning matQri~l and a front canister spacar. 
'!'ha packaging, shipping, and storage of DF ca.nist~rs itJ ac
~ompli~hed at a location remote from the projectile. Tha M6B7 
proj ectiles les~ the DF canisters are loaded, eight .each on a 
side-loadinq· palletJ untuzed with ~n eye bolt type plu~ threaded 
into the nose. To prepare the l:'ound for firing entails the 
rcamova.l o! the OP.A. c11ni~t1:1x:- f x:-om thtii p;t.·oj cctilo / rQ.~~rJ~~iy of 
~he cnnl:5t!i$r:5 l n l:.ht: [JLVfJ-=<J:. V.L.J<=..t. arn.l Ll1~ il\.'l'hdlll:o."ei.St'i ee ~h8 
tuze. 

4.2 BIGEYE CHEMICAL BOMB 

BIGEYE . pliilya iil mllj or rel~ in our hinf.'l r.y modernization 
program. We currently have no rnaans to effectively attack deep 
targets with persistent chemical agents. The potential for use 
of persistant agQnts in conjunction with conventional attacks 
against a.ir ba:sas, logistici;J . sJ..tpport cornplexee: and troop con:.. · 
centrations i s thQ single most effectivQ deterrQnt to enomy use 
of c hemical weapons against friendly positions.· Furthsr, BIGEYE 
pc1:JV1dt:u:: thr:i only li'lean£i with which light 9Xp~d.:Ltion;lry :r.orces 
cou1d· launch retaliatory chemical attacks with thei:r: largely 
sea-basQd ~upporting forces. 

BIGEYE is a 500 lb Bomb Clazs chemical munition which incor
porates a newly d!!!.velopad l:'adar fUZQ anc;\ a capability for 
delivery by the most currQnt d~livery a i rcraft. Tt possesses a 
standoff capabi lity of up to four miles and can be delivared _in a 
variety of mod~s to r .iaduce deJ..i. very ::5y$terna vulnerability . 

6 
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Tha BIGEYE contains a non-lethal liquid (QL) and a powdered 
sulphur b~llonet, which are shipped and stored separately. After 
bomb release from the aircraft, tho QL &nd sulphur are mixed ta 
produce VX, a persistent nerve agent. · AB it drops, thg BIGE~E 
releases the vx in a spr.ay. 

4.3 BINARY CHEM!CAL WARHEAD - MLRS 

The BCW for the Multiple .Launch Rocket System i s th~ third 
component at .our binary chemical deterrent. It prov ides the 
means. to hold. intermediate range targltltt3 at risk beyond artillery 
ranqa bu~ inside the µsual oparatinq r~ng~ of BIGEYE dQlivery 
systems. It provides a high volume of fir4 approp•i~t~ to the 
massed targets expected to be ancountQred in that area. Tha· 
warhead employ~ ~ new interm~diate volatility agent with a d~grae 
or persistency batween that of GB delivQred by the l~~MM projQc~ 
tile a~d VX delivered by BIGEYE. 

ThQ MLRS BCW ia a fr&~ flight chQmical agent munition which 
will be ~mployed by the U.S. MLRS batteries and battalions in the 
same manne r aa the MLRS convfllntional warhead. The BCW will 
produce a SQmi-porsi5tant agent which when diapersed will cause 
immediate casualti~s on enemy t roops and causa them to mask, don 
protQctiv~ g8ar or r~$trict themselvea to prot~ctive structurss. 
This agont will remain ~ttective in the targat area for several 
hours bofor• decomposing. ·The ML.RS will raquit"a only minor 
modificationm to suppcrt th~ raquirem~nt~ Qt the BCW. 

J i 
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The BCW consists of a warhead filled with the binary precur
~or, rock•t motor a5sem.bly and . packed six to a ~Qc~et pod. The 
inj iactor assembly i~ filled with. tho. other binary precursor, 
methylphoephonicditluride ( DF), and packaged aix to ~ :1torage 
containltlr. The inj 0ctor ia aasamblia.d to the warh~ad at the am
muni ticn supply po.i.n:t, transfairred to the launch vehicle and 
driv~n to the batt•ry position for firing . 
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Federal Environmental Laws 

Several environmental statutes regulate the 
operation of the Chemical Stockpile Disposal 
Program. Although the Environmental 
Protection Agency (EPA) is the primary 
oversight agency for the disposal program, 
many of the environmental laws extend 
administrative authority to the states. 

Throughout the disposal process, the Army 
will work with the EPA and the respective 
state agencies to fully comply with the 
environmental standards and requirements. 
Following is a summary of key environmental 
legislation and the impact it has on the 
disposal program. 

National Environmental Policy Act (NEPA) -
1969 

- Requires federal agencies to file an 
Environmental Impact Statement (EIS) which 
considers the environmental effects and any 
alternatives to a federal action that will have 
a significant affect upon the quality of the 
human environment. 

Resource Conservation and Recovery Act 
(RCRA) - 1976 

Regulates operators of hazardous waste 
facilities and identifies what qualifies as a 
hazardous waste. 

Regulates the location, design, operation, and 
closure of the disposal facilities. 

Requires the Army to obtain a permit which 
establishes the conditions under which they 
may operate disposal facilities. 

Establishes a minimum of 99.99% destruction 
and removal efficiency for each waste to be 
disposed. 

Authorizes states to implement the RCRA 
program. States may adopt equivalent or more 
stringent standards than EPA standards. 

Requires a public comment period on the permit 
application prior to the issuance of the permit. 

Toxic Substances Control Act (TSCA}-1976 

- Applies to those stockpile disposal facilities 
that will dispose of M-55 rockets. Regulates 
the storage and destruction of the M-55 
shipping and firing tubes that contain PCBs, 
which are TSCA regulated substances. 

- Establishes a minimum of 99.9999% 
destruction and removal efficiency for PCBs. 

Clean Air Act - 1970 

- Provides the states with the authority and 
responsibility for assuring the air quality wit( 
its borders. ·. 

- Establishes limits on the release of specific 
hazardous emissions, i.e., - sulfur dioxide, 
nitrogen oxides, carbon monoxide. 

Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) -
1980 

- Regulates the standards and procedures the 
Army must follow when closing the disposal 
facilities. 

- Specifies when releases of hazardous material 
must be reported and what procedures must be 
followed for clean up. 

- Permits states to file suit against the federal 
government if the disposal site is not properly 
cleaned and restored. 

ENVIFACT.10195 
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Environmental Impact Statement 

The Chemical Stockpile Disposal Program (CSDP) 
is regulated by several environmental statutes. The 
Army works with the U.S. Environmental Protection 
Agency (EPA) and respective state agencies to fully 
comply with environmental requirements. These 
standards are met during all stages of disposal
construction, operations, and facility destruction. 

The National Environmental Policy Act (NEPA) is our 
nation's charter for the protection of the 
environment. It requires federal agencies to 
analyze the potential impacts of proposed actions 
and alternatives on the environment. Public 
participation and involvement help ensure that local 
concerns and issues are included in project 
decisions. 

An environmental impact statement (EIS) is the 
most detailed analysis conducted under NEPA 
regulations. It details a thorough evaluation of 
proposed programs and actions. 

The draft EIS (DEIS) includes an evaluation of the 
different alternatives and identifies the 
environmentally-preferred alternatives. When 
completed, the DEIS is placed in public reading 
areas and sent to interested members of the public 
for review. A 45-day public comment period is 
announced through local newspapers and meetings. 
Following revisions, the preparation of the final EIS 
is announced through the Federal Register, local 
newspapers, and individual mailings. 

A record of decision (ROD) is signed by the 
Secretary of the Army and states what decision was 
made. It identifies the alternatives, specified which 
alternatives were environmentally preferable, and 
discussed relevant factors, including economic and 
technical factors, considered in reseaching the 
decision. 

Compliance with the NEPA guidelines for the 
CSDP began in January 1986 with the 
publication of a Notice of Intent (NOi) to prepare 
a programmatic EIS. In July 1986, the Army 
issued a Draft Programmatic EIS for the CSDP. 
In response to comments on the Draft 
Programmatic EIS and after numerous 
supporting studies, a Final Programmatic 
Environmental Impact Statement (FPEIS) was 
issued in January 1988. 

While the Army's FPEIS identified on-site 
incineration as the environmentally-preferred 
method, the ROD noted that, "the eight site
specific [NEPA] reviews will focus both on the 
implementation of the programmatic decision 
and on specific issues and concerns at each 
site. Additional study may uncover information 
that would warrant the reconsideration of the 
programmatic decision." 

As a result, site-specific reviews will be 
conducted in two phases. Phase I involves 
further examination of the programmatic 
decision of on-site disposal. Its validity at each 
storage installation is reviewed with new and 
more detailed data than those providing the 
basis for the findings in the FPEIS. The Phase 
I analysis is included as an appendix to the EIS. 
Phase II is the preparation of the site-specific 
EIS. 

This site-specific EIS is prepared as a draft and 
distributed for review and public comment. At 
the end of the public comment period, the DEIS 
is revised, incorporating and addressing all 
comments, and published as a final site-specific 
EIS. 

After the publication of the final EIS and a 30-
day waiting period, the Record of Decision 
(ROD) can be signed. 
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ROCKET PROCESSING 

I Explosives Furnace I 
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11 Liquid Incinerator I 
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5.11% Oxygen 

0.02% Nitrogen Oxides 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: August 8, 1996 
To: Environmental Quality Commission 

From: Stephanie Hallock, Administrator, Eastern Region 

Subject: Umatilla Anny Depot Items for Aug. 22-23 Meeting 

On Thursday, August 22, following the tour of the Depot, the Army will be available to respond 
to any questions you may have about Umatilla, since there wasn't much time for questions at the 
July meeting. We will also have our consultants from Oregon State University available at this 
meeting to respond to questions. Three documents are attached to help you prepare for this 
worksession: 

- A "Memorandum for Record" from Colonel Ontiveros who spoke to you at the last meeting 
and who subsequently talked with Commissioner Lorenzen. The memo outlines issues of 
concern raised by Commissioner Lorenzen. A response on those issues is being worked on by 
t11e Department and our contractors and will be sent to you in writing as part of the 
administrative record, but will likely not be ready by the August worksession. 

- A letter and set of questions which we have provided to our consultants at Oregon State 
University. They will be prepared to discuss those issues with you at the worksession. 

- A list of questions that you may want to ask the Army, some of which you have asked before. 

The evening of August 22 is for members of the public to speak to you about Umatilla. No 
formal presentations are plarmed. 

On August 23, Agenda Item His a discussion of Best Available Technology, and our hope is to 
have videos available from vendors of some of the alternative technologies, in addition to the 
staff report and discussion. 
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SF AE-CD-CO (50q) 18 July 1996 

MEMORANDUM FOR RECORD 

SUBJECT: 11 July 1996 Environmental Quality Commission Meeting After-Action Report 

1. On 17 Jul 96, Stephanie Hallock, Eastern Administrator, Department of Environmental 
Quality, relayed specific issues raised by Mr. Henry Lorenzen, Chairman, Environmental Quality 
Commission during a 16 Jul 96 meeting between the two. She indicated that Mr. Lorenzen 
desired to have the following issues addressed as specific permit conditions in the final RCRA 
permit. 

- a. Carbon filters - Is the Army installing them? Based on the current permit application, 
the Army has indicated that carbon filters will be installed. However, the Anny's still evaluating 
the risks and benefits of PAS carbon filters. Mr. Brett McKnight has indicated to Mr. Misiewicz 
that catbon filters will be in the final permit. If the Army wishes to remove the carbon filters, a 
class 3 permit modification and approved by the EQC with attendant public hearing would be 
required to remove the carbon filters. Suggested action agency: Army!DEQ. 

__.. b. Demi! plant demolition - Mr. Lorenzen's desire is for the demi! building to be 
completely tom down at the conclusion of agent operations. However, Ms. Hallock indicated 
that she would check with the Umatilla Reuse committee since they were developing plans for 
reuse after the site reverts from Army control to the community. In a subsequent conversation 
\Vith Mr. Lorenzen, he is actively pressing the Anny to commit to not only gutting the facility 
but tearing it down. Suggested action agency: Army!DEQ. 

c. Processing during inversion weather conditions - Mr. Lorenzen indicated that the 
plant should reduce or curtail processing whenever inversion weather conditions exist. DEQ 
addressed this issue at the I I Jul 96 EQC meeting. The conclusion presented by DEQ was that, 
based on the HRA, there was no need to reduce or curtail operations during these adverse 
weather conditions. Again, in a subsequent conversation, Mr. Lorenzen questioned whether the 
Anny stopped transporting chemical munitions during adverse weather conditions. He was told 
that if there were such conditions where a risk was posed to the public, it would be included 
in the facility's Operations Manual as a limiting condition of operation (LCO). However, 
development of the Umatilla Operations Manual was several years away. Suggested action 
agency: Anny/DEQ. 

d. Independent operations oversight - Mr. Lorenzen's experience with the nuclear 
industry has provided him with the concept of an independent oversight conunission watching 
over plant operations. Tilis commission would aggressively monitor and challenge demi! 
operations. In a subsequent conversation, it was pointed out that the NRC functioned somewhat 
in this fashion as part of their oversight role. The NRC visited both JACADS and TOCDF sites 
fmd indicated areas which needed attention. Suggested action agency: Army. 

2/3 
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e. Emergency response - This topic will probably be a presentation made to the EQC 
during an Oct 96 meeting. Representatives from CSEPP, FEMA, State of Oregon/Washington 
and county emergency response organizations would attend. Proposed action agency: DEQ (to 
set up on agenda). 

f. Dioxin issues - Mr. Lorenzen is not convinced that the dioxin issue is resolved. He's 
familiar with the paper pulp industry where the use of bleach and cellulose fibers lead to 
conditions which form dioxin. His prior experience with the EQC in permitting a paper mill 
operation leads him to examine the dioxin issue more carefully. A side-bar meeting with him to 
discuss his concerns is scheduled for the week of 19 Aug 96. Proposed action agency: Army 
(LTC Ontiveros w/DEQ coordination). 

+ g. Ford bill - Keep DEQ informed about the latest version or status of the bill. It appears 
that if it is passed that it would significantly affect the Umatilla program. Proposed action 
agency: Army. 

2. Ms. Hallock stated that the DEQ is the agency who makes the determination of what becomes 
a permit condition. She indicated that if the Commission was unanimous in supporting a 
particular issue then it would most likely become a permit condition. 

3. A meeting has been set up with DEQ on 6 Aug 96 in Bend, OR to explain the results of the 
QRA before the final version is released to the public. Copies of the Umatilla QRA were sent to 
the DEQ. This topic may become a 22/23 Aug 96 EQC meeting agenda item. 

CF: 
MG Orton 
Mr. Misiev.icz 
Mr. Strasavich 
Mr. Campbell 
Mr. Perry/St. Pierre 
Mr. Pringle 
Mr. Cortes 
Mr. Malhotra 
Ms. Fournier 
Mr. Shaheen 
COL Gorrell · . ·. ' 
LTCBaldo 

_/) {}~ Q..,._,, -L~TIVEROS 
~OD 

Deputy, Operations Division 
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James Frederick, Ph.D. 
Kristina Iisa, Ph.D. 
Oregon State University 
Chemical Engineering Department 
103 Gleeson 
Corvallis, OR 97331-2702 

Dear Professors Frederick and Iisa: 

August 8, 1996 

RE: Proposed Umatilla Chemical Disposal Facility 
OR6 213 820 917. 

Gregan 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

EASTERN REGION 

Bend Office 

The Environmental Quality Commission (EQC) has identified certain issues to the Department for which 
your Department's chemical engineering expertise is requested as per the Interagency/ Intergovernmental 
Agreement. The issues identified by the EQC concern dioxin emissions from the proposed incinerators 
at the Umatilla Army Depot which process chemical nerve agents (GB and VX) and blister agent (HD). 
The issues are contained in the attached questions. 

The Department is also requesting your attendance at the August 22 EQC meeting, in Hermiston, OR so 
that you may be prepared to verbally respond to the Commissions questions in these areas. The 
Department is also requesting a written response to the questions to include as part of the administrative 
record. After you have had an opportunity to review the questions, please contact me so that we may 
discuss a date for submitting the written responses if it will be after the EQC meeting in August. 

If you have any questions regarding design specifications on the incinerators or if you need a copy of the 
permit application to assist you in your response to the questions, please don't hesitate to call Fredrick 
Moore at (541) 388-6146 ext. 242 or Henry Butler at ext. 252 of my staff. 

~Me-K¥ 

Cc: Sue Oliver, DEQ Hermiston 
Regina Skarksinskas, DEQ WMCD 
Stephanie Hallock 

Brett McKnight, Manager 
Hazardous Waste Program 
Eastern Region 

2146 NE 4th Street 
Suite 104 
Bend, OR 97701 
(541) 388-6146 
DEQ/CR-101 1-91 
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I. Sulfur and Dioxin Formation: 

a. The DEQ has received technical information indicating that sulfur is an inhibitor to the 
formation of dioxins. Does sulfur act as an inhibitor to the formation of dioxins and will the 
sulfor present in mustard (HD) act as an inhibitor for dioxin formation in the proposed 
incineration process for the UAD incinerators? 

2. Chlorine and Dioxin Formation: 

a. Can dioxins be formed in a combustion process when chlorine is not an ingredient in the 
waste feed (i.e. chlorine in trace amounts as combustion air)? 

b. Because the UAD incinerators are natural gas fired, would one expect other natural gas fired 
combustion facilities such as the Co-Gen Facilities in the area, to form dioxin if chlorine was 
not a key component? If so; at what mass emission rate would dioxin be produced? 

p. How would the dioxin mass emission rate for the UAD incinerators while operating on 
natural gas compare to when mustard (HD) is introduced into the incinerators versus not 
introduced into the incinerators? What is the dioxin emission reduction for the UAD 
incinerators ifHD is not burned? In calculating the dioxin emissions, the calculations should 
include: start up, shut down, normal operations, and upset conditions. 

3. Combustion Technology and Dioxin: 

4. 

a. What is considered, state of the art design technology, for preventing dioxin formation in a 
combustion process? 

Pollution Control Technology and Dioxin: 

a. What are the essential design elements of a pollution abatement system for controlling 
dioxin emissions from a combustion process? 

F 



Environmental Quality Commission (EQC) 
Questions to the Army for an Update/ Response 

1. Does the Army intend to install carbon filters on the incinerator's stacks or not? Is it a 
requirement of the draft permit. 

2. Provide an update on allegations about suppressed risk assessment data at Tooele and 
how the program is proceeding at Tooele. 

3. What is or will the Army do about the following: 

a. Pressurizing the Command Center (EOC)? 

b. Controlling air space? 

4. Provide an update on the Ford bill. Has it been dropped as we have heard? 

5. What happens to the storage risk if the energetics portion of the stockpile is processed 
and only bulk agent is left? 

6. What is the status of the NRC report, due August 28? 
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CHARLES R. "CHUCK" NORRIS 
UMATILLA COUNTY 
DISTRICT 57 

REPLY TO ADDRESS INDICATED: 
D House of Representatives 
~lam, Oregon 97310-1347 

P.O. 121, 725 E. Highland Ave. 
Hermiston, Oregon 97838 

Phone: 541/567-8638 
FAX: 541/567-0926 

HOUSE OF REPRESENTATIVES 
SALEM, OREGON 

97310-1347 

August 22, 1996 

The Environmental Quality Corrunission 
State of Oregon 

Chairman and Members: 

Ladies and gentlemen, I am State Representative Chuck Norris of District 57 and a 
resident of Hermiston near the Umatilla Chemical Depot. I appreciate very much your 
meeting here where the disposal of the toxic chemical munitions now stored at the 
Depot is what you might describe as "up front and personal". 

On January 11, 1996 I testified in favor of incineration of the chemical munitions 
at your meeting in Portland. My opinion on that subject has not changed, and, as a 
"refresher", I append hereto a copy of my January testimony which I will not read 
again. I ask that it remain as part of your permanent record on the chemical 
munitions disposal issue now before you. 

Again, thank you for arranging your meeting here today, to include a tour of the 
Depot. The safe and prompt disposal of the munitions is, pardon the expression, a 
burning issue in this community which lies within District 57, and I will be happy 
to provide any assistance you may request in your future deliberations. 

Sincerely, 

~ ,:_ ___ 
- r 

C.R. "Chuck" Norris 

Enclosure: Letter Norris to the EQC, January 11, 1996 



CHARLES R. "CHUCK" NORRIS 
UMATILLA COUNTY 
DISTRICT 57 

REPLY TO ADDRESS INDICATED: 
D House of Representatives 

Salem, Oregon 97310-1347 
--4P.0.121, 725 E. Highland Ave. 

-lermlston, Oregon 97838 

Phone: 541/567-8638 
FAX: 541/567-0926 

HOUSE OF REPRESENTATIVES 
SALEM, OREGON 

97310-1347 

January 11, 1996 
The Environmental Quality Conunission 
State of Oregon 

Chairman and Members: 

Ladies and gentlemen, I am State Representative Chuck Norris of District 57 and a 
resident of Hermiston near the Umatilla Depot Activity. By coincidence, and 
unrelated to my appearance before you today, it was conunand of that Depot that 
brought me to Oregon from Washington, D.C. in 1969. While I have kept my nose out 
of succeeding conunander' s affairs, I do retain an intense appreciation for the 
sensitive complexities now facing the Army in their Congressionally-mandated 
disposal of the chemical munitions stored at Umatilla. I fully support Lieutenant 
Colonel Baldo and her staff in their key role in the disposal mission. 

But time is of the essence' 

In the case of the disposal of the chemical munitions stored at the Umatilla Depot 
Activity there has been an overwhelming penchant to study and restudy the best 
available scientific opinion on how to do it and the urgency of the mission. 
There HAS BEEN AND CONTINUES TO BE an independent study. At least as early as 1984 
the National Research Council (NRC), about as independent as you can get from the 
U.S. Army, has been studying the toxic chemical agent disposal program, principally 
by its subordinate Conunittee on Review and Evaluation of the Army Chemical Stockpile 
Disposal Program (Stockpile Conunittee) and also its Conunittee on Alternative 
Chemical Demilitarization Technologies (Alternative Conunittee). 

I understand that the NRC Reconunendations for the Disposal of Chemical Agents and 
Munitions is the basis for the Army's position on disposal. The essence of the 
report is the endorsement of the "baseline system" (incineration) as being 
technologically feasible at an acceptable risk level, a level less than that 
presented by continued storage while awaiting development of alternative 
technologies, presumably neutralization in some form and fashion. While the NRC 
urges the ongoing study of viable alternative technologies support of incineration 
threads through the report. The "FINDINGS AND RECOMMENDATIONS" of the Executive 
Sununary of that report states, in part: 

"Since the baseline system has already been proven, and because 
delays will .increase cumulative total risk, the committee believes 
that the disposal program should proceed expeditiously at a pace 
in keeping with reasonable and safe facility construction and 
operating schedules." 

It should be noted that any program of neutralization would not be a magic 
disappearing act with nothing left but benign, inert substances the disposal of 
which would be simple. I have been informed that the chemical neutralization of the 
toxic agent would produce hazardous liquids of a volume perhaps 30 to 1 of the 
original agent volume. That would present no small disposal problem, one which 
should merit your attention as the state's top administrative arbiters on 
environmental issues. 
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Attached you will find a listing of the membership of the Stockpile Committee, a 
distinguished group predominantly from academe and industry. I submit that their 
credentials and credibility are impeccable. 

I strongly support th.e disposition of the chemical munitions stocks at the Umatilla 
Depot Activity in the most rapid process available. All credible, scientific 
evidence to date points to incineration. 

Respectfully Submitted, 

Enclosed: Roster of Members of the "Stockpile Committee" 
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Committee on Review and Evaluation of the 
Army Chemical Stockpile Disposal Program 

CARL R. PETERSON, Chainnan, Massachusetts Institute of Technology, 
Cambridge . 

ELISABETH M. DRAKE, Massachusetts Institute of Technology, 
- <;ambridge 
COLIN G. DRURY, University at Buffalo, State University of New York 
GENE H. DYER, Consultant, San Rafael, California 
.MG VINCENTE. FALTER, USA Retired, Springfield, Virginia 
· ANN FISHER, The Pennsylvania State University, University Park 

(froin 3/93) 
B. JOHN GARRICK, PLO, Inc., Newport Beach, California 
WILLIAM E. KASTENBERG, University of California, Los Angeles 

(from 8/93) 
CHARLES E. KOLB, Aerodyne Research, Inc., Billerica, Massachusetts 

(from 8/93) 
DAVIDS. KOSSON, Rutgers-The State University, Piscataway, New 

Jersey (from 8/93) 
JOHN P. LONGWELL, Massachusetts Institute of Technology, Cambridge 
RICHARD S. MAGEE, New Jersey Institute of Technology, Newark 
WALTER G. MAY, University of Illinois at Urbana-Champaign, 

(from 8/93) · 
ALVIN H. MUSHKATEL, Arizona State University, Tempe 
PETER J. NIEMIEC, Greenberg, Glusker, Fields, Claman & Machtinger, 

Los Angeles, California 
GEORGE PARSHALL, E.I. du Pont de Nemour.s & Company, 

Wilmington, Delaware 
GAVRIEL SALVENDY, Purdue University, West Lafayette, Indiana 
JAMES R. WILD, Texas A&M University, College Station (from 8/93) 

Staff 

DONALD L SIEBENALER, Study Director 
TRACY WILSON, Senior Program Officer 
MARGO L FRANCESCO, Senior Program Assistant 
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1 got a message that you were asking about the 1994 NRC report The only 
changes to the document are: 

- They are currently evaluating the use of charcoal filters that were recommended 
in the 1994 document. 

- They are also reviewing the three alternative technologies being tested by private 
industry. This report is due in August. 

Feel free to contact me if you have any questions. I won't be in my office 
Thursday, but will be hack on Monday. 

Revised 9/5/95 



R. Paul Van Dam, Esq., # 3312 
Jones, Waldo, Holbrook. & .. McDonough 
1500 First Interstate.Plaza 
170 South Main Street - -
Salt Lake .City, UT 84101-1644 
(801) 521-3200 (voice) _ 
Attorney for all Plaintiffs· 

Mick Harrison, Esq. 
Attorney for.Plaintiffs 
GreenLaw, • Inc. 
sos N. Walnut Street 
Bloomington, IN 4_7404 
(812) 339-2605 
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IN THE UNITED. STATES DISTRICT COURT 
_DISTRIC'.I' OF UTAH, _ CENTRAL DIVISION _ 

) 
Chemical Weapons Working Group (CWWG), - ) 
Inc.,· Sierra Club, and· Vietnam Veterans ) 
of America Foundation, - ) 

v. 

United States Department-of.the Army, 
United States Department of Defense, 
and EG&G Defense M:a,terial, Inc., 

Defendprits. 

} 
) 
) 
) 
) 
) 
) 
) 
} 
} 
} 
} ' 

} 

case No.: . _ 
2 :96-CV-425 (C} 

PLAINTIFFS' PROPOSED FINDINGS OF FACT AND CONCLU$IONS OF LAW 

'-. 1 . 

~--



Table of Contents 
Page 

I. The Standard for Preliminary Injunctive Relief. . 1 

.II. Conclusions of Law Regarding Irreparable Harm to 
Plaintiffs. . . . . . . . . . . 1 

. Ir'I. Findings of Fact Regarding Irreparable Harm to the 
Plaintiffs. . . . . 4 

A. Harm from Short Term Exposure to Dioxin. •, . 4 

B. Dioxin Emissions Estimates Used in the Health 
Risk Calculations. . . . . . . . . . . . 6 

C. Harm from Short Term Exposure to Nerve and · 
Blister Agents. . 8 

IV. Conclusions of Law Regarding the.Public Interest. . . 11 

V. Findings of Fact Regarding the Public Interest. . . . 11 

VI. Conclusions of Law Regarding Harm to.the Defendants. 12 

VII., Conclusions of.Law Regarding Plaintiffs' 
Likelihood of Success in Showing New Evi.de:rlce of 
Environmental Impacts Under Their NEPA Claim. 

A. The Standard and Scope of Review.. . , 

B. The Army's Failure to Meet the Requirement 
that Agencies Perform a Supplemental EIS: ~ 

C. Tl:le Plaintiffs'· NEPA 
the Six Year Statute of 
28 U.S.C. §2401 (a) .. ·. 

Claim is Not Barred by 
Limitations Under 

D. The Equitable Defense of Laches·"is Applied 
Only Sparingly to NEPA Claims and Should Not 
be Applied Here.. . . . . . . . . . . . . 

vtII. Findings of Fact Regarding-Plaintiffs' NEPA 
Claim Regarding New and Significant Information on 
Environmental Impacts Arising from the Army Chemical 
Weapons Incineration Project as Originally Proposed. 

A. New Information on Dioxin Risks. 

B. New Information on the Potential for Release 
of Nerve Agents. . . . . . . . . . . . . 

13 

13 

17 

. . - 26 

26 

31 

31 

35 



IX. Findings of Fact Regarding S_ignificant Modifications 
to the Army Chemi,cal Weapons Incineration Project as 
originally Proposed Which Pose the Threat of New 
Environmental 'Imp;:i,cts. : . . . , . . , . . . ,, . , . 46 

' ' ' 

A. Initiation of a,Co-Processing Plan Inv9lving 
the Simultaneous Processsing of Explosive' 
,Munitions with Large, Containers of Nerve Agent. 47 

, B. Failure, of the Dunnage Incinerator. . ; ,, . , . . , 51, 

'C. Failure of t_he, Brine Reduction Area. 

X. Conclusions of Law Regarding New and Significant 
Information on the Availability,,,, Feassibility, and 
Environmental Impacts of Alternative Technologies 
for Destruction of Chemical Weapons. . . . . . , .' . 

' ' ' 

XI. Findings of Fact Regarding New and Significant 
Information on the Feasibility and Ava;ilability of 
Non-Incineration Alternative Technologies for 
Disposal of,Chemical, Weapons and 'chemical Warfare, 
Agents,that,Have Fewer Adverse Environmeritai Impacts 
than , the 'Proposed, Army Incinerators. . , .• . •· . , . . . 

XII; Conclusions of Law Regarding the,Army's 
Pi:-ej:>ai::ation'of a Record of,Environmental 
Consideration (REC) . . . , . , . , . , . . . 

Recent 

... . .. 
, XI I I . Findings of Fact Reg<J.rding the , Army' s ,Recent 
Preparation of a Record of Environmental 
Consideration (REC) . . . . , '• . • . . . , . 

XIV, Conclusions of,Law Regarding Plaintiffs' 
Likelihood, of Success on the Merits, of their 
Nuisance Claim. . . . , . , . . 

A. The Nuisan~e Claim is not a Collateral 
Attack Upon a Permitting Decision. . ,_,. ., . 

B. The Plaintiffs Have Alleged a sufficient 
Property and Other Interests to Support. 
their Nuisance . Claim. , . . . . . , 

xv. Findings of F_act Regarding Plaintiffs' Nuisance 
Claim. . . . . . . . , . , . . 

XVI. Conclusions of Law Regarding Plaintiffs' 
Likelihood of Success on the Merits bf their 
TSCA Claim., . . . . . . . . . . . 

XVII. Findings of Fact Regarding Plaintiffs' 
TS,CA Claim. . . . . . . 

,54 

56 

58, 

72 

77 

81 

82 

84 

86 

89 ' 

~o 

L 



·I. THE STANDARD FOR . PRELIMINARY INJUNCTIVE RELIEF 

1. In making its determination regarding the 
necessity of the injunction,· the court must 
consider four factors: ·' (a). whether 
plaintiffs have shown a substantial 
probability of success on the merits; (b) 
whether plaintiffs are threatened with 
irreparable injury in the absence of an 
injunction; (c) whether plaintiffs'. 
potential injury outweighs any damage to 
defendants; and (d) whether the injunction 
woulci be adverse to the public interest. 
Potawatomi Indian Tribe·v.·Enter.Prise 
Management Consultants. Inc.,·883 F.2d 886, 
888~89 (10th Cir.1989); Lundgrin v. Claytor, 
6i9 F.2d 61, 63 (10th Cir.~980). If 
plaintiffs are able to 'show that they will 
suffer irreparable injury and that "the 
bala.nce of hardships tips decidedly in 
[their]. favor, II the requirement Of Sl;lOWiJ.lg a 
sllbstantial probability of success on the 

· merits is . satisfied by. raising "questions 
going to the merits so serious, sllbstantial, 
difficult and dollbtfuL as to make them a .fair 
ground for litigation and thus .for more . 
de]_iberate inquiry. II 'Lundgrin, 619 F. 2d at 
63 (quoting Continental Oil Co. v. Frontier 
Refining Co., 338 F.2d 780, 781-82 (10th 
Cir.1964) '. 

Provo River Coalition v. Pena, 925 F.Supp. 1518, 1524 (D. Utah 

1996) .' 

II. CONCLUSIONS OF LAW REGARDING .IRREPARABLE HARM TO .THE 

PLAINTIFFS 

2 .... In Provo River, this Court concluded that "while· there is 

no presumption of irreparable injury, this sort.of permanent 

alteration to the environment [i.e., removal of sllbstantial 

amounts of vegetation and the diversion of a creek] of an area . 

such as Provo Canyon is the type which iE: generally held to be·. 

sufficient.to constitute irreparable injury for purposes of 



preliminary injunctive relief. See Amoco Production Co. v. 

Village of Gambell, 480 U.S. 531, 545, 107 S.Ct. 1396, 1404, 94 

L:Ed.2d 542 (1987) ." Provo River, 925 F. Supp. at 1524. The. 

same analysis applies here in that the release of toxic chemicals 

from the proposed chemical weapons incinerators and release of 

nerve agents during weapons processing accidents are at once 

potentially harmful and the type of irretrievable action that 

once done there is no taking back. Harm from such toxic chemical 

releases into the environment cannot be undone after the fact. 

3. As in the Provo River case, the Court concludes here that 

Plaintiffs will suffer irreparable injury prior to final 

resolution of this case in the absence of a preliminary 

injunction. In addition, the alleged violations of NEPA are 

themselves irreparable .since the purpose of NEPA iE! to ensure 

that the agency and the public are aware of environmental 

consequences of a project before it is allowed to proceed. 

Sierra Club v. Hodel, 848 F.2d 1068, 1097 (10th Cir.1988); Sierra . 
Club v. Marsh, 872 F.2d 497, 503-04 (1st Cir.1989); Provo River, 

925 F.Supp. at 1524. 

4. Further, the new information about the levels of dioxin 

exposures that may result from operation of the TOCDF, about the 

already high existing "background" levels of dioxin exposures, 

about the health effects of short-term dibxin exposures, about 

the multitude of non-cancer adverse health effects of dioxin 

exposures, and about the particularly high risks for farmers and 

infants resulting from TOCDF dioxin emissions indicates that 
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Plaintiffs will suffer irreparable hann prior to a hearing on the 

merits if a preliminary injunction is not granted. 

5. The new information reflected in: the evidence regarding 

1) the Anny's plan to process explosive munitions filled with 

nerve agent at TOCDF simultaneous with the processing of large 

containers filled with nerve agent, 2) the failure of the Anny to 

properly assess the environmental consequences of a reasonable 

worst case accident during this co-processing, 3) the occurrence 

of agent releases and processing accidents at the JACADS 

prototype facility on Johnston Island, 4) the failure of _the Anny 

to include reasonable worst case co-processing accidents in the 

Anny's emergency response plans intended to mitigate the 

consequences of such an accident should it occur, 5) the 

testimony of f onner TOCDF safety manager Steve Jones that such 

co-processing accidents have a significant probability of 

occurring, contrary to the Anny assumptions, 6) the evidence that 

the Anny's contractor, EG&G, and the Anny safety and compliance 

officers for TOCDF, have attempted to downplay and in some cases 

(as in the case of the missing safety audit) literally hide 

evidence of safety hazards at TOCDF, and 7) the evidence that the 

Anny has relied on an outdated computer air model that under

predicts the nerve agent air concentrations that would result in 

the surrounding communities as a result of an accident by at 

least a factor of several hundred, convinces this Court that 

Plaintiffs will also suffer irreparable hann as a result of the 

accidental release of nerve agent from TOCDF if the preliminary 
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injunction is not granted. 

III. FINDINGS OF FACT REGARDING IRREPARABLE HARM TO THE 

PLAINTIFFS 

A. HARM FROM SHORT TERM EXPOSURE TO DIOXIN 

· 6. Dr. Clapp, Plaintiffs' dioxin expert, testified that a 

single exposure to dioxin occurring during a critical time during 

pregnancy, can cause irreversible harm to the developing-child. 

Tr. 1382-83. The Army's expert admitted tfl.at a scientific study· 

has· shown this single dose effect but argued that the dose 

administered in the study was unrealistically high. D.Ex. D, 

App; B, at B9. However, on cross examination, the same·Army 

.expert acknowledged that lower doses .have yet to be studied. Tr. 

1598-99 .· This controversy as to what amount of dioxin is 

dangerous for single dose exposures may be·unanswered at the· 

moment .• but the issue of what dose is considered dangerous for 

short term exposures of two weeks or more is not. The federal 

Agency for Toxic Substances a_nd Disease Registry (ATSDR) has 

established a minimal risk level or reference dose (MRL or RfD) 

for dioxin f9r exposures greater than 14 days. P. Ex. 77 at 4-5. 

This RfD. for dioxin is 1 pg/kg-day (one trillionth of a gram of 

dioxin for every 2. 2 pounds of body weight per day) . n!. This 

RfD was acknowledged by both the Army's risk assessment expert 

Dr. Finley, and the Army's dioxin expert Dr. Guzelian. D. Ex. C 

(Finley Aff.} at 3; D. Ex. D (Guzelian Aff.) at 7. 
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7. Dr. Swain holds his Ph.D. in environmental biology. 

Swain Dep. Ex. 1. According to Dr. Swain, dioxin is an endocrine 

disrupter. Swain Dep. at 20. There has been at least one 

documented case where a fetus was exposed to.dioxin for less than 

nine months and .suffered harm. Swain Dep. at 20. Recent 

studies on the synergistic e.ffects of such endocrine disrupters 

indicates that the danger from simultaneous exposure to two or 

more of these substances may be orders. of magnitude greater than 

previously thought, and they were already. thought to cause harm 

at low doses. P. Ex. 105; P. Ex. 119. 

8. Few studies have been done of actual dioxin impacts on 

humans living near incinerators. However, one such study 

provides cause for alarm. Sixty to seventy percent of the 

persons studied who lived near the Vertac incinerator showed an 

increase in levels of several dioxin cogeners. Of most concern 

was an average twenty-two percent increase in the levels of the 

most toxic form of dioxin. Tr. 196. 

9. The most conclusive evidence that harm from short term 

operation of TOCDF could occur as a result of dioxin emissions 

comes from the Army's own risk assessor, Dr. Finley, although Dr. 

Finley did not volunteer the information in his affidavits but 

disclosed the relevant details under cross examination. Upon 

cross examination, Dr. Finley disclosed that he would estimate, 

based on the DEQ risk assessment, that dioxin exposures to 

infants of' both residents and (non-subsistence) farmers would 

result in an unacceptable health risk (hazard index of greater 
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than . 25) using the federal ATSDR reference dose (RfD). for dioxin 

and would exceed the hazard index risk standard set by the EPA. 

For the infant of the farmer whose practices are the same as 

those selected by DEQ based on a site specific sucirey, Dr. Finley 

estimated a dioxin exposure of 4. 2 to 9. 8 picograms of di.oxin 

equivalents per kilogram body weight per day (pg/kg-day) , 

considerably higher than the 1 pg/kg-day RfD established by ATSDR 

for a greater than 14 day exposure. Tr. 1155-56. Dr. Finley 

also conceded that even for the resident infant (non-farmer city 

dweller), the dioxin dose he estimated; 0.3 - 0.7 pg/kg-day, 

would result in a hazard index of 0.3 - 0.7 using·the ATSDR RfD, 

which is greater than that .25 hazard index allowed by EPA. Tr. 

1142-43. 

10. Thus, using federal agency toxicity reference values, 

Utah DEQ site-specific exposure assumptions, and calculations by 

the Army's own risk assessor, dioxin.exposure during the several 

months prior to trial in this matter would be expected to exceed 

the danger level for exposures greater than two weeks. 

• B. DIOXIN EMISSIONS ESTIMATES USED IN THE HEALTH ~ISK 
CALCULATIONS 

11. The Army attempted to show at the last minute that the 

DEQ risk assessment that it had adopted in its pleadings was 

actually overly conservative. However, the Army had every 

opportunity during its review and comment.on the three DEQ risk 

assessment versions to convince the DEQ to change its 

assumptions, See e.g., P. Ex.s 149, 151, 159, 162, 166. 
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Apparently either the Army was happy with the DEQ approach at the 

time or the DEQ rejected the Army's criticisms. Dr. Finley 

himself attempted on redirect to assert that the DEQ risk · 

ass.essment had been grossly overconservative in its dioxin 

emissions estimates but on recross admitted both error in his 

calculation of the factor's leading to the alleged overestimation 

and admitted ignorance of the information that would have been 

required for him to have even offered the opin'ion (which he had 

just offered) regarding the alleged overestimation. Tr . .1.200-05, 

1.225-38. 

1.2. The time for the Army to have noted any inappropriately 

conservative factors in the DEQ risk .assessment would have been 

up front during the formative stages of the DEQ assessment or at 

least in the Army pleadings when they adopted the DEQ assessment. 

It is too late to be credible for the Army and its experts to 

allege exaggeration in the risk assessment they have adopted only 

after the Army risk assessor is forced on cross examination to 

disclose unacceptable· dioxin exposures based on the DEQ 

assumptions. 

1.3. There are other reasons not to accept the Army's claim 

that the DEQ assessment exaggerated dioxin emissions. The 

detection method for dioxins in incinerator emissions (i.e. stack 

gases) may only measure twenty-one to twenty-six percent of the 

total dioxin actually present, and consequently, emissions 

estimates based on these measurements are not likely to be 

overestimates but rather are likely underestimates of emissions. 
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Tr. 207 - 208. 

14. The trial burns to demonstrate the ability of the 

Johnston Atoll Chemical Agent Destruction System (JACADS) dic;'inC>t 

provide a true picture of the facility's· dioxin emissions. Tr. · 

155 - 156. Other dioxin-like chemicals that maybe emitted from 

JACADS and TOCDF :include brominated dioxins and furans, sulphur· 

analogs of dioxins and furans (brominated and chlorinated) ; · 

polychlorinated biphenyls (PCBs), and other halogenated 

polynuclear.aromatics. Tr. 209. The JACADS trial burns did.not 

test for the dioxin-like chemicals that are likely to be emitted. 

Tr. 210. 

C. HARM FROM SHORT TERM EXPOSURE TO NERVE AND BLISTER AGENTS 

15. The Army plans to process explosive nrunitions filled 

with nerve agent at TOCDF sinrultaneous with the processing of 

'large containers filled with nerve agent. See e.g., Principe 

'Dep .. Tr. 41-42; Tr. 940-41. 

16. Th.e Army has failed to properly assess the environmental 

consequences of a reasonable worst case.accident during co

processin!;J of explosively configtired agent munitions with agent 

containers. Tr. 1474-81; Tr. 942-43; Principe Dep. Tr. 28, 41-

44 . 

. 17. Nerve agent releases and processing accidents have 

occurred repeatedly at the JACADS prototype facility on Johnston 

Island. .s.e.e extensive findings infra. 

18. The Army has failed to include reasonable worst case co-
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processing accidents in the Army's emergency response plans 

intended to mitigate the consequences of such an accident should 

it occur. Tr. 1474-81; Principe Dep. Tr. 28-41-44. 

19. Former TOCDF safety manager Steve. Jones testified that 

co-processing accidents involving a rocket striking an agent 

container and breaching the wall of the unpack area have a 

significant probability of occurring, contrary to Army 

assumptions. Tr. 1479-81. 

20 .. The Army's contractor, EG&G, and the Army safety and 

compliance officers for TOCDF, have attempted to downplay and in 

some cases (as in the case of the missing safety audit) literally 

hide evidence .of safety hazards at TOCDF. Former safety manager 

Steve Jones testified convincingly about the details of a 

comprehensive safety audit he prepared which the Army TOCDF 

contractor EG&G continues to claim never existed. The executive 

summary of this report was found, however, and discloses that the 

missing audit report concluded that the TOCDF would have failed a 

safety inspection in 15 of the 17 key safety program components. 

D. Ex. 2-C. Army safety and environmental compliance officer at 

TOCDF, Dave Jackson, who the Army chose not to call as a witness, 

directed then EG&G TOCDF safety manager Steve Jones to accept 

hundreds of safety hazards identified in a 1994 government safety 

assessment report on TOCDF, without performing the required 

hazard analyses. Mr. Jones refused and was fired the next day. 

P.Ex. 1 at 18-19. 

21. The Army has relied on an outdatBd computer air model 
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.that under-predicts the nerve agent air concentrations that would 

result in the surrounding communities as a result of an accident 

by at least a factor of several hundred. P.Ex. 204 (Biggs Aff.); 

Tr. 1601-09; Principe Dep. Tr. 37-38; Tr. 953-55. 

22. The trial burns at JACADS were invalid because they did 

not determine the a.ctual concentrations of chemicar agents that. 

were fed into the incinerator. Tr. 160. "Based on the 

procedures that were followed at JACADS, they do not know and 

cannot say, with any degree of certainty, what .their destruction 

and removal efficiencies were f9r agent. They did not know how 

muc.h agent they were putting in. So, there's no way they could 

calculate a valid destruction. removal efficiency." Costner, Tr. 

208. 

23. If the TOCDF uses the same technology and is operated in 

the same fashion as JACADS, it wilY exceed allowable carbon 

monoxide (CO) standards. Costner, Tr. 164 - 166. 

24. "[I]t is highly unlikely that there will be no releases 

of agent as fugitive emissions at Tooele, given the experience at 

JACADS and given the experience at other hazardous waste 

incinerators." Costner, Tr. 174. 

25. The ACAMS and DAAMS agent detection systems have not 

been proven to be highly effective in detecting agent. During 

testing at JACADS, these monitors gave numerous "So'-called false 

positive" readings and there has been "no explanation of how many 

ways and how often the monitors may give a false negative" 

reading. Costner, Tr. 184 - 186. 
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26. There has been no EPA validated method e.stablished for , 

·measuring and detecting chemical .agent in incinerator stack 

emissions. Consequently, it will be very. difficult to conduct;· 

appropriate trial burns and subsequently monitor TOCDF or JACADS 

for agent emissions. Costner, Tr. 186 - 187. 

IV. CONCLUSIONS OF LAW REGARDING THE PUBLIC INTEREST 

27. while there is no general presumption that an alleged 

NEPA violation will in all cases outweigh other public interests, 

see Fund for Animals. Inc. v. Lujan, 962 F.2d 1391, 1400 (9th 

Cir.1992); Concerned Citizens. etc. v. Secretacy of 

Transportation, 641 F.2d 1, · 7-8 (1st Cir.1981); Thompson,· 811 

F.Supp. at 641, in deciding whether to issue an injunction, as 

noted in Prov9 River, the courts· have, in general, found that t·he 

public interest in requiring NEPA compliance prior to a project 

proceeding is sufficient to justify an injunction. Southern Utah 

Wilderness Alliance v. Thompson, 811 F.Supp. 635, 641 (D.Utah 

1993); Realty Income Trust v. Eckerd, 564 F.2d 447, 456 
; 

(D.C.Cir.1977); Provo River, 925 F.Supp. at 1525. 

V. FINDINGS OF FACT REGARDING THE PUBLIC INTEREST 

28. The conclusion of a 1995 Army study was that the 

"likelihood of propellant ignition within the next.20 years was 

negligible;" P. Ex. 167 at viii. 

29. The Findings of Fact regarding irreparable harm, supra, 

and the NEPA violations, infra, are incorporated by reference. 
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VI. CONCLUSIONS OF LAW REGARDING HARM TO THE DEFENDANTS 

30. Compared to the irreparable harm to the Plaintiffs and 

the Public from the re.lease of highly toxic dioxin-like chemicals 

and the nerve agents themselves from· both accidents and routine 

operati.on at TOCDF, the .threatened hardships to the Army are 

small. The Army will suffer little hardship as a result of the 

preliminary injunction because Army officials admit in 

depositions and hearing testimony that they still have more work 

to do before being ready to process agent (Perry Dep. Tr. 228-30; 

Holmes Tr. 692-94), although it is not clear they would wait. 

31. Further, Congress is on verge of mandating an 

alternatives study, and the Army chemical weapons disposal 

program has clearly tolerated greater delays, including delays 

from breakdowns and failures of the incineration systems at 

Johnston Island. The Army, in any case, has accepted the need to 

' take the time required to comply with federal and state law 

permitting requirements and in fact is still in the middle of 

that process withsever<l;l of the incineration system components 

still not permitted .. NEPA compl_iance should be given no less 

priority. 

32. It appears from the record that there are several 

importa_nt issues that could be productively addressed by the Army 

during the preliminary irijunctioil'period including the 

· appropriateness of updating the computer air dispersion model 

'which underlies all' of the Army's emergency preparedness and 

accident impact calculations. The D2PC air model used is 20 
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years old and the Anny has never compared the D2PC results with 

more modern EPA approved air models. Principe Dep. Tr. 37-38; 

Tr. 953-55. The time provided by the preliminary injunction 

could be we.11 spent by the Anny and should actually benefit the 

chemical weapons disposal program. 

33. While there is no dispute among the parties that the 

chemical wea~ons should be disposed of as quickly as possible to 

minimize the continued storage risk, the Army's own experts admit 

that the risk from continued storage during the short time period 

of the preliminary injunction is not significant. Tr. 966-67. 

In the Anny's prior comparisons of storage risk versus disposal 

risk, the Army omitted the central risks at issue here, .the risks 

from dioxin-like emissions from the incinerators and the 

increased risks from the current plan to co-process explosive 

weapons with.agent containers, and apparently calculated the 

risks from. agent stack releases using an outdated air model. 

VII. CONCLUSIONS OF LAW REGARDING PLAINTIFFS' LIKELIHOOD OF 
SUCCESS IN SHOWING NEW EVIDENCE OF ENVIRONMENTAL IMPACTS UNDER 
THEIR NEPA.CLAIM 

A. THE STANDARD AND SCOPE OF REVIEW 

34. NEPA requires that agencies take a "hard look" at the 

environmental effects of their planned actions, even after a 

proposal has received initial approval. An agency should apply a 

"rule of reas.on" when evaluating the value of new infonnation. 

"In this respect the decision whether to prepare a supplemental 

EIS is similar to the decision whether to prepare an EIS in the 
' ' ' 
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first instance: If there remains •major Federal actio[n] • to 

occur, and i.f the new information is sufficient to show· that the 

remaining action will •affec[tl the quality of the human 

environment' in a significant manner or to a significant extent 

not already considered, a supplemental E.IS must prepared. 11 · Mari;ih 

v. Oregon Natural Resources Council, 490 U.S. 360; 373-74, 109 

S.Ct. 1851, 1859, 104 L.Ed.2d 377 (1989). 

35. The court's review of agency actions cannot be limited 

to agency NEPA documents or administrative records·in the case of 

s:ins issues. The Court Is review must· include the new' evidence 

that relates to the agency's duty to constantly evaluate their 

project to consider whether new significq.nt developments have 

occurred which may have environmental , effects. Marsh, · 490 u. S. · · 

·at 373; 109 S.CTr. at 1859; Provo River, 925 F.Supp. at 1526 -

1527. 

36. The general standard of review for a decision not to, 

· perform a Supplemental Environmental Impact· Statement, (SEIS) ~as 

stated in Marsh v. Oregon Natural Resources Council; 490 U. s·. 

360, .109 S.Ct. 1851, ,104. L.Ed.2d 377 (1989) .. The Court stated 

that the decision·not to prepare a SEIS was to be reviewed on.the· 

standard of whether the decision was "arbitrary .or capricious". 

The Court noted, as it observed in Citizens to PresecyeOyert9n 

' ' 

Park. Inc. v. VOlpe, 401 U.S. 402, 416, 91 S .. Ct. 814; 823, 28 

L.Ed.2d 136 (1971), that in making the factual inquiry .concerning 

whether an agency d§!cision is arbitrary arid capricious, "the 

reviewing court •must consider whether the decision was based on 

14 
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a consideration of the relevant factors and whether there has 

been a clear error of judgment.' This inquiry must be 'searching 

and careful;' but 'the ultimate standard of review is a narrow 

one. ' When specialists express conflicting views, an agency must 

have discretion to rely on the reasonable opinions of its own 

qualified experts even if, as an original matter, a court might 

find contrary views more persuasive. On the other hand, in the 

context of reviewing a decision not to supplement an EIS, courts 

should not automati9ally defer to the agency's express reliance 

on an interest in finality without carefully reviewing the record 

and satisfying themselves that the agency has made a reasoned 

decision based on its evaluation of the significance -- or lack 

of significance - - of the new information. A contrary approach 

would not simply render judicial review generally meaningless, 

but would be contrary to the demand ·that courts ensure that 

agency decisions are found on a reasoned evaluation' of .the 

relevant factors.'" l.d., at 1861. 

37. The Supreme Court noted in Marsh that the difference 

between the arbitrary and capricious standard and the standard of 

reasonableness is µot substantial. It noted that the Courts of 

Appeals, which had disagreed on the selection of the appropriate 

standard, did not see a substantial difference. The Supreme 

Court, accordingly, concluded that "our decision today will not 

require a substantial reworking of long-established NEPA law. 

Marsh, supra, 490 U.S. at 378, n. 23, 1.09 S.Ct. at 1861, n. 23. 

38. The decision whether to prepare a SEIS is similar in 
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scope to the decision whether the prepare an EIS in the first 

instance. Holy Cross Wilderness Fund v. Madigan, 960 F.2d 

1515,1524 (10th Cir.·1992). Factors to be reviewed .in.decisions 

539 (10th Cir. 1976), cert den. 430 U.S. 945, 97 S.Ct. 1580, 51 

r,..Ed.2d 792 (1977); National Helium Co:r:p. v. Morton, 486 F.2d 995 

(10th Cir. 1973), cert den. 416 U.S. 993, 9-;I S.Ct. 2405, 40 

L.Ed.2d 772 (1974). 

40. Deference to agency expertise on the issue of whether a 

proposed action is a major federal action sigriificantly affecting 

theenvironment, however, is limited in the NEPA context. 

"Deference is appropriate when the.disputed issue, is one 

expressly delegated to an agency that deals exclusively with the 

area and so has refined an expertise in its nuances. ·All federal 

agencies are required under NEPA to prepare an EIS if a proposed 

action meets the statutory criteria. No single agency has 

expertise in determining whether an EIS is statutorily mandated 

in a given instance. NEPA imposes duties on agencies; agencies 

do not exist to administer NEPA. Hence, courts are equally well

.suited to· .examine the issue of whether a proposed action is a 

major federal action significantly affecting.the environment." 

Park County Resource Council', Inc. v. U.S. ·Department of 

16 

~ 

r 
' ! 



Agriculture, 817 F.2d 609, 620 (10th Cir. 1987). 

41. Another relevant factor, applied generally in an 

arbitrary and capricious analysis, is the agency's compliance 

with its own regulations, policies and guidelines. Failure to 

comply with an agency's standards causes the agency's actions to 

be arbitrary and capricious. .s.e._e, .e..s.._, .Hondros v. U.S. Civil 

Service Couunisai.Qn, 720 F.2d 278 (3rd Cir. 1983). Such guidance 

may consist of the agency's past practices and its 

representations to Congress (Morton v. Ruiz, 415 U.S. 199, 94 

S.Ct. 1055, 39 L.Ed.2d.270 (1974)), legislative history, a GAO 

report and case law (State of Iowa v. Block, 771 F.2d 347, 348-51. 

(8th Cir. 1985), cert. den. 478 U.S. 1012, 106 S.Ct. 3312, 3313, 

92 L.Ed.2d 725 (1986)), agency regulations and past practice 

(Cardoza v. Corrunodity Futures Trading Corrunission, 768 F'.2d 1542 

(7th Cir. 1985)), ·"the government's trust obligations to the 

Indians [and] the.expectation of Congress in making 

appropriations," even.where applicable statutes deemed too broad 

to give rise to the specific claimed entitlement (Vigil v. 

Andrus, 667 F.2d 931, 932 (10th Cir. 1982)), statement of 

Secretary of Health and Human Services (Robbins v. Reagan, 616 

F.Supp. 1259, 1276 (D.D.C. 1985), aff~d, 780 F.2d 37 (D.C.Cir. 

1985)). .s.e._e Vigil v. Rhoades, 746 F.Supp. 1471, 1478, n.10 

(D.N.M. 1990). 

B. THE ARMY'S FAILURE TO MEET THE REQUIREMENT THAT AGENCIES 
PERFORM A SUPPLEMENTAL EIS 

42. The standard for performing a Supplemental Environmental 
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Impact Statement (SEIS), as stated under regulations established 

·by the Council on Envi:.:-onmental Quality (CEQ), is .whether: "(i) 

The agency makes substantial changes in the proposed action that 

are relevant to .environmental concerns; or (ii) There are 

significant new circumstances or information relevant to 

environmental· concerns and bearing on the proposed action or its 

impacts." 40 C.F.R. 1502.9(c). 

43. Department of Defense regulations adopt the standards in 

the CEQ's regulations. 32 C.F.R. Part 188, Encl. l(D) (4). 

44 .. "The purpose of NEPA is to require agencies to compile 

and consider all relevant information before taking action which 

might have significant environmental effects. This is an ongoing 

duty which does not end when an initial EIS is prepared. Rather, 

there are circumst·ances in which an agency will be required to 

supplement an EIS.' The regulations promulgated by the Council on 

Environmental Quality (CEQ) provide that supplements must be 

prepared if there are significant changes made to a project which· 

are relevant to environmental concerns, or if. there are 

significant new circumstances or information relevant to 

environmental concerns. 40 C.F.R. s 1502.9." Provo River; 925 

F.Supp. at 1526. 

45. The Army's regulations provide that a determination of 

the need for' an EIS (or SEIS) requires the issuance of a Finding 

of No Significant Impact (FONS!) or a Notice of Intent (NOI) to 

prepare an EIS. 32 c. F. R. 651, 9 (d) (2) . FONS Is and NO Is are the 

result of Environmental Assessments (EAs) under 32 
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C .. F. R. 651. 9 {d) , 651. 24, which may, under circumstances such as 

the iustant case, involve notice and public comment. 32 C.F.R. 

651.25. 

46. Public comment in the preparation of an SEIS is required 

by CEQ regulations at 40 CFR 1502.9 and 1503.1. Department of 

the Army regulations.require the processing of SEISs in the same 

way as draft and final EISs, which likewise require public 

comment. 32 C.F.R. 651.35 . 

. 47. The term "s.ignificant", as used in 40 C.F.R. 1502.9(c), 

is defi.ned to require the consideration of both "cont.ext" and 

"intens.ity" . The regulation. describes "context" and "intensity" · 

as ·follows: 

(a) Context. This means that the significance of an 
action must be analyzed in several contexts s~ch as 
society as a whole (human, national), the affected 
region, the affected interests, and the locality. 
Significance varies with the setting of the proposed 
action. For instance, in the case of a site-specific 
action, significance would usually depend uport the 
effects in· the locale rather than in the· world as a · 
whole. Both short7 and long-term effects are relevant. 

(bl Intensity. This refers to the severity of impact. 
. . . The foltowing should be considered in evaluating 
intensity: 

(1) Impacts that may be both bene.ficial and 
adverse. A significant effect may exist even if 
the Federal agency believes that on balance the 
effect will be beneficial. 

(2) The degree to which the proposed action 
affects public health and safety. 

· (3) Unique characteristics of the geographic area 
such as proximity to historic or cultural 
resources, park lands, prime farmlands, wetlands, 
wild and scenic rivers, or ecologically critical 
areas. 
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(4) The degree to which the effects on the quality 
of the human environment are likely to be highly 
controversial. 

(5) The degree to which the possible effects on 
the human environment are highly uncertain or 
involve unique or unknown risks. 

(6) The degree to which the action ma,y establish a 
precedent for future actions with significant 
effects or represents a decision in principle 
abOUt a future consideration. 

* * * 
(9) The degree to which the action may adversely 
affect an endangered Or threatened species or its 
habitat that has been determined to be critical 
under.the Endangered Species Act of 1973. 

(10) Whether the action threatens a violation of 
Federal. State. or local law or requirements 
imposed for the protection of the environment. 

40 C.F.R. 1508.27 (Emphasis added). 

48. There is no doubt that the new information on the health 

risk posed by dioxin emissions from the TOCDF, as exemplified in 

the Utah DEQ Health Risk Assessments (all three versio~s); and 

the EPA's 1994 Dioxin Health Assessment, is "significant" for 

purposes of NEPA compliance. The Army's own risk assessor, Dr. 

Finley, estimated dioxin exposures to infants of both residents 

and (non-subsistence) farmers that would result in a an 

unacceptable health risk (hazard index· of greater than .. 25) using 

a federal agency reference dose (RfD) for dioxin (from ATSDR) 

and unacceptable risk standards (from EPA) . For the infant of 

the farmer whose practices are the same as those selected by DEQ 

based on a site specific survey, Dr. Finley estimated a dioxin 
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exposure of 4.2 to 9.8 picogramsof dioxin equivalents per 

kilogram body weight per day (pg/kg-day), considerably higher 

than the 1 pg/kg~day RfD established by ATSDR and recognized by 

the Army's· experts Dr. Finley and Dr. Guzelian. 

49. The Army has failed to take. a "hard look" at the new and 

significant information regarding (a) increased·health risks 

associated with dioxin emissions in general and resulting from 

the'TOCDF emissions, (b) t;he suitability of alternative 

technologiea for use at TOCDF, and (c) the risks of accidents at 

TOCDF in view of the' accident history at JACADS. 

50. The findings of the most recent State of Utah risk 

assessment are adopted by the Army to support its proposal but 

the Army has ignored.the fact· that the PEQ omitted the infant 

from this final assessment after the prior version showed 

dramatically unacceptable. dioxin exposures to the farmer infant. 

Therefore, there is.little consolation in the fact that the final. 

DEQ.· risk assessment on which the Army relies estimates a cancer 

risk for the adult farmer which is right on the EPA unacceptable 

risk standard. It is clear that DEQ's omission of the breast 

feeding infant was contrary to EPA guidance. Under these 

circumstances, the Army reliance on this final DEQ assessment is 

arbitrary and capricious, particularly.in light of the admissions 

by the Army's risk assessor, Dr. Finley, that had the infant been 

left in the final DEQ assessment, that both the.resident infant 

and the farmer infant.would have been shown as receiving 

unacceptable doses of dioxin from.TOCDF emissions, using the.EPA . . ' 

21 



hazard index and the ATSDR reference.dose. 

51. Whether or not the Utah DEQ risk assessment might be 

'seen, on: further review by the Army, to be mistaken about the 

ultimate.dioxin emissions and risk from TOCDF,. andwhether·ATSDR 

·and EPA might be.seen as mistaken about thecurrent high· dioxin 

exposures nationally and the level of exposure at which harm 

might occur, is beside the point for the immediate NEPA 

·compliance analysis. These.state and federal.agencies which 

specialize in the area o:E environmental and public health 

protection, which the Army does not, have·drawn conclusions after 

careful study, that, when taken.together, clearly indicate a much 

greater potential for harmful effects from the Army's TOCDF 

chemical weapons inc:Lneration project t.han previously anticipated 

.in the 1988-89 ElS process .. 

52. The Army's attempts via expert witnesses to discredit' 

'·the DEQ ;i:'.isk assessments as overly conservative are unpersuasive 

·.not only b~ause the Army experts' analyses did not withstand 

cross examination, but also. b.ecause the record shows that the 

.Army had every opportu~ity, much more. than the public, to voice 

its concerns about the DEQ risk assessments early on in the 

formative stages. Apparently either the DEQ.rejected the Army's 

assertions that the risk assessments were too conservative, or 

the Army did not make these criticisms until·after the litigation 

began and their experts admitted that the State assessments 

showed dioxin exposures for infants and farmers that exceeded 

federal standards. The proper place for any further analysis of 

22 



this dioxin exposure issue is in a Supplemental Environmental 

Impact Statement. In the absence of an Army SEIS, it is 

premature for this Court to judge the merits of the Army view of 

dioxin exposure as contrasted with that of EPA and DEQ. 

53. There is no doubt that the Army has not subjected its 

post-hoc analysis in the REC to public review and comment. This 

·is undisputed. It is also undisputed that the Army's 

Quantitative Risk Assessment is still being finalized and has yet 

to be.made available for public review, even though the Army 

admits that this QRA is intended as a supplement to the 1988-89 

EIS. 

54. While the Court's review of an agency decision that 

circumstances do not require a supplemental EIS under the CEQ 

regulations is limited, see Marsh v. Oregon Natural Resources 

Council, 490 U.S; 360, 109 S.CTr. 1851, 104 L.Ed.2d 377 (1988), 

the Court.must determine that (1) the agency has actually 

reviewed the relevant factors regarding the new information and 

changed circumstances, (2) the agency has actually made a 

decision not to supplement the EIS, and (3) the agency decision 

was a reasoned one. 

55. A key factor in determining whether the Army must 

conduct a SEIS is the NEPA requirement that agencies take a "hard 

look" at information which is proffered as new and significant to 

determine whether the information provea to be as alleged. 

Marsh, supra, 490 U.S. at 385, 109 S.Ct. at 1865. 

56. Here, the Army.had not made any decision on the matter 
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at all until well after litigation had commenced, and apparently 

had not even conducted any analysis of the relevant factors, new 

information and program changes in regard to the need for an SEIS 

until prompted by this litigation. The.inadequacy of the post

hoc Record of Environmental Consideration (REC) for purposes of 

the Army's compliance with NEPA is explained at 1ength infra. 

57. It is clear that Provo River is factually distinct 

because the agencies·at: issue there had performed re-evaluations 

of the highway project under review. In contrast, since .the 

Army"s performance of a limited site specific EIS for TOCDF in 

1989, the project has never been reevaluated to consider in a 

NEPA context: 1) the development of significant alternative 

technologies; 2) the emission of dioxin and dioxin-like chemicals 

and their impacts in light of EPA's 1994 Dioxin Reassessment; 3) 

the likelihood that nerve agent and PCBs in the TOCDF waste 

stream in concentrations at or below 1,000 ppm will not be 

destroyed·or removed at an efficiency level of 99.9999%; 4) the 

virtual certainty that nerve agent and PCBs in the TOCDF waste 

stream in concentrations at or below 100 ppm will not be 

destroyed or removed at an efficiency level of even 99. 99%; 5) 

the health impacts of endocrine disrupting chemicals that will be 

.released from TOCDF; 6) the significance of the pattern of nerve 

agent releases and accidents at JACADS which began after the 1989 

site specific EIS; 7) problems with the dunnage incinerator; 8) 

problems with the brine reduction area (BRA); 9) the implications 

of advancements in air dispersion modelling for downwind hazards 
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around the TOCDF; and 10) the increased risks associated with co

processing explosive munitions with large containers of agent, .to 

name a few. 

58. In the final analysis, the new evidence of dioxin risks 

and potential nerve agent release from a co-processing accident 

raise substantial issues regarding environmental impacts not 

contemplated in the original 1988-89 EIS process. The Anny has 

offered expert testimony and exhibits in an effort to rebut 

Plaintiffs' evidence on these potential new risks, but the 

substance of this evidentiary controversy rather than allowing 

this Court to determine that the new evidence is insignificant, 

as the Anny would ask this Court to do, actually convinces this 

Court that an SEIS is required. Under NEPA, the Plaintiffs do 

not have to prove specific harm will occur nor do they have to 

establish the. ultimate meaning of the new evidence in order to 

establish that it is significant enough to warrant a supplemental 

impact analysis by the Army. It is the Anny SEIS itself that is 

supposed to· answer these questions of ultimate impacts in the 

first instance and the consequences of the new information. 

59. The Phase 2 QRA is the functional equivalent of an SEIS 

for the limited area of accident risks, addressing newly

discovered accident risk information associated with the baseline 

incineration technology, including ostensibly co-processing 

hazards. As such, the QRA should be processed as a SEIS, 

including the public involvement functions required for SEISs, 

and operations with agent should not proceed until this process 
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is complete. · 

60. The ERPs devised on June 19, 1996 should net be used 

until the quantitative risk assessment on which they are based is 

finalized, after public notice and public comment and the 

finalization of the associated Risk Management Plan. 

61. The Army has also failed to perform a SEIS to address 

the environmental impacts of the closure plan which has been . 

subm~tted to and received the approval of the State of Utah for 

inclusion into the facility• s permit. This. failure ·violates the 

requirements of NEPA. 

c. The Plaintiffs' NEPA Claim is Not Barred by the. Six Year 
Statute of Limitations Under 28 U.S.C. §240l(a). 

62. The position of the 10th Circuit, which is apparently 

in accord with the majority position, is that the six-year. 

statute of limitations under 28 u .·S .C.§2401 (a) does not apply to 

a·NEPA suit. !?ark County Resource Council. Inc. v. United States 

Department or Agriculture, 817 F .. 2d 609, 617. (10th Cir. 1987); 

.s.e.e. ~Goshen Road Environmental ACtionv. U.S. Dept. of 

Agriculture, 891 F.Supp. 1126, 1132 (D.N.C. 1995). 

D .. The Equitable Defense of Laches is Applied Only Sparingly· 
to NEPA.Claims and Should Not be Applied Here. 

63. The Tenth Circuit .has held that the .doctrine of laches 

may baran action under NEPA if a court finds (1) unreasonable 

delay in bringing suit by the party against whom the equitable 

defense is asserted; and (2) prejudice to the party asserting the 
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defense as a result of the delay. Jicarilla Apache Tribe v. 

Andrus, 687 F.2d 1324, 1338 (10th Cir. 1982). The application of 

laches, however, is also an equitable and discretionary decision, 

which is applied on a case-by-case basis. Park County Resource 

Council. Inc., supra at 617. 

64. Moreover, the application of laches is disfavored and is 

invoked sparingly in NEPA cases, because, in part, the plaintiffs 

are not ordinarily the only victims of the environmental damage. 

Park County Resource Council. Inc., supra, 817 F.2d at 617; 

Jicirilla Apache Tribe, 687 F.2d at 1337-38 (Lachesis.disfavored 

in.environmental litigation "because of the interests of the 

public in environmental quality and because the agency would 

escape compliance with NEPA if·laches were generally applied, 

thus defeating environmental policy." IQ.., at 1338. .s.e.e. ~ 
Preservation Coalition. Inc. v. Pierce, 667 F.2d 851, 854 (9th 

Cir. 1982); Pilchuck Audµbon Society v. Macwilliams, 19 

Envtl.L.Rep. 20,526 1 20,527 (W.D.Wash. 1988) (laches held not a 

bar to a claim for a SEIS on an action proposed eight years after 

an initial environmental assessment) , (attached 'hereto as an 

EXhibit). Further, citizens have "a right to assume·that federal 

officials will comply with applicable laws and rely on that 

assumption. 11 IQ.. 

65. The question of reasonable promptness involves due 

consideration both for the difficulty that public interest groups 

face in mounting major and costly environmental litigation and 

for the public benefits that such litigation produces. Why? 
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Association v. Burns, 372 F.Supp. 223, 237 (D.Conn. 1974); ~ 

.<ll..6.Q Park County Resoucces Council. Inc., 817 F.2d at 617. 

66. The Tenth Circuit has recognized that a plaintiff should 

not be penalized on the basis of laches for a NEPA claim if it 

made a strategic decision to pursue its interests in another 

forum. Park City Resource Council. Inc., 817 F. 2d at 618. 

Their tactical decision to fight.the APD rather than 
the lease issuance, because it appeared to be the most 
efficient way to press their substantive objectives, 
standing alone, raises no implication of bad faith. 
The. genei;:al public, whose interests plaintiffs 
essentially represent. in environmental. cases, should 
not be penalized for plaintiffs' decision to pursue the 
avenue that they thought to be most fruitful in 
vindicating their concerns . 

. [P]laintiffs expected that their strategic 
decision to focus on the APD approval would render 
challenge to the underlying lease issuance superfluous. 
Their strategy proved to be ill-;destined, but we should 
not.chastise their efforts to selectively minimize 
litigation. Otherwise, we discourage such thoughtful 
preparation and 'encourage rote litigation at the time 
of evecy agency action, even though successful 
challenge of only one action in the series would result 
in obtaining the benefits sought. 

67. The Plaintiffs brought their NEPA claim with reasonable 
' 

promptness, such that the NEPA claim should not be dismissed for 

laches. 

68. On July 13, 1996, the Army issued a Record.of 

Environmental Consideration evaluating certain new information 

and circumstances since the date of the original NEPA analysis 

and determining that their environmental impacts will not affec.t 

the human environment in a significant manner not already 

considered. See Ex. G to the Army's Memorandum in Opposition to 
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Plaintiffs' Motion for Preliminary Injunction. 

69. In this case, the Plaintiffs moved promptly to assert 

the.ir rights under NEPA upon the development of circumstances 

sufficiently significant to warrant the preparation of a SEIS. 

Moreove:i:, prior to filing suit, the Plaintiffs made substantial 

attempts to encourage the Army and Congress to acknowledge the 

new information, to study and implement the use of alternative 

technologies., in recognition of their increased feasibility, the 

newly discovered hazards of incineration and the growing evidence 

regarding the. failures of the destruction technology at JACADS. 

See Affidavit of Elizabeth Crowe attached to the Plaintiffs' 

Reply to the Defendants' Memorandum in Opposition to the 

Plaintiffs' Motion for Preliminary Injunction. The Plaintiffs 

also participated actively in the permitting process for the 

TOCDF. 

70. The unacceptable risk results of the draft risk 

assessments prepared -- and kept secret -- by the State of Utah 

in January 1995 and January 199fr only became public during 

subpoenaed testimony in this proceeding. 

71. Furthermore, the new information developed only 

relatively recently. The EPA's reassessment of the risks of harm 

from dioxin exposure was issued in 1994, one year after 

construction of TOCDF was completed. The risk assessment 

prepared by the State of Utah (which when reviewed in full shows 

the violation of EPA risk standards) was issued in 1996. At 

least one alternative technology vendor began successfully 
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treating chemical agent in 1992, and, most recently, the vendors 

selected for the Army's Alternative Technology program submitted 

treatability studies to the Army documenting the feasibility of · 

their technologies. The earliest reports of systemic problems 

with the prototype JACADS facility (upon which the design of the 

TOCDF was based) ·were made public by the Mitre Corporation at 

approximately the time of the completion of TOCDF. Furthermore, 

evidence of the same problems occurr'ing at TOCDF became evident 

with the·conduct of PCB .and surrogate trial burns in the Fall of 

1995. (See Exhibit 34, at 22-23; Exhibit. 46, at 4-7; and Exhibit 

56, at 2; attached to Plaintiffs' Memorandum in Support of Motion 

for Preliminary Injunction) . 

72. Based on this growing knowledge of hazards and on the 

growing knowle.dge of the greater feasibility of alternative 

technologies, the Plaintiffs asked the Army and Congress 

repeatedly to consider alternative technologies. These efforts 

.started as early as 1984 and proved at least partially 

successful, with the establishment of the Army's Alternative 

Technology program in 1994 to review the feasibility of such 

technologies for selected sites. 

73. The Plaintiffs also participated extensively in the 

State permit process, attempting to encourage the State and the 

EPA (under the latter's oversight authority) to adequately 

regulate the facility in view of the new information. 

74. Furthermore, the Plaintiffs, as non-profit 

organizations, have limited funds to initiate the major complex 
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and expensive litigation required to assert their rights. 

VIII. FINDINGS OF FACT REGARDING PLAINTIFFS' NEPA CLAIM REGARD.ING 
NEW AND SIGNIFICANT INFORMATION ON ENVIRONMENTAL IMPACTS ARISING 
FROM THE ARMY CHEMICAL WEAPONS INCINERATION PROJECT AS. ORIGINALLY 
PROPOSED 

A. New Information on Dioxin Risks 

75. Some of the more disturbing new evidence of adverse· 

impacts from the Army plan to incinerate chemical weapons comes 

from the State of Utah risk assessments for TOCDF. The DEQ 

January 1996 risk assessment included a subsistence farmer infant 

that is breast fed. The ·dioxin dose estimated for this farmer 

infant by DEQ was 50 pg/kg-day, some 50 times higher than the 1 

pg/kg-day RfD set by ATSDR. The DEQ, without public review, 

comment or notice, deleted this infant scenario from the final 

version of the risk assessment released in February, 1996. 

Neither the 1995 nor January 1996 DEQ -risk assessments were made 

public, although the Army was provided ample opportunity to 

review and comment on them. 

76. While the subsistence farmer scenario was apparently 

deleted from the final DEQ risk assessment based on a site survey 

of farming practices by DEQ staff, after DEQ had the benefit of 

knowing that the estimated cancer risks for this farmer was 

unacceptable, there is no apparent reason for the DEQ deletion 

of the infant breast-feeding sc~nario. 

77. The breast feeding infant could have been addressed in 

the revised farmer scenarios by DEQ in the final risk assessment 

but was not. The Army's risk ex)?ert Dr. Finiey conceded on cross 
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., exam that the dioxin doses that would J:iave been estimated using 

the DEQ assumptions would have been between 4. 2 and 9 . 8· pg/kg-day 

. for the infant of "Farmer A," one of the. revised DEQ farmer 

scenarios .. Tr. 1155~56.. This dioxin exi;)os~re would be 4.-10. 

times. greater than the ATSDR RfD for dioxin, · for an exposure .. of. 

greater than 14 days. P. Ex. 77 at 4-5 (see· top of t~le'on page 

5 for 14. day exposure limitation) • The exposure that could .o.ccur 

. du~ing the time prior to trial in this 'matter would be 

considerably longer than 14 days .. 

73, This new DEQ assessment that significant risk to the 

infant is posed, by TOCDF dioxin emissions, which risk· was 
I , 

substantially admitted by the Army's risk expert at the hearing; 

. is entirely consistent with the. findings of EPl\.' s 1994 D.ioxin 
. . 

,Health Assessment which notes that an infant breast feeding is· 

·likely to receive a much higher dioxin exposure than. an.adult. 

Plaintiff~, in their Memorandum supporting their Motion for 

.Pr~liminary Injunction~ had predicted thatthebreas't.feeing 

·infant would be at greatest risk, ·without having seen the· ·· 
' 1· ' I, • 

.January.; 1996 version of the DEQ risk assessment which so . 

concludes, and without having heard the Army•sDr. Finley's 

testimony which corroborates this finding. 79. The emission of 

dioxin and dioxin-like.chemicals and their impacts via food chain 

exposure for farmers ·and infant.s, • particu1'a:r1y in light of. EPA' s 

1994 Dioxin Reassessment (Health Assessment), were not assessed 

inthe.1988-89 EISs prepared by .the Army. The 1994 Dioxin Health 

Assessment clearly presents new and disturbing information to the 
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effect that existing average dioxin exposures nationwide exceed 

what EPA would consider a virtually safe dose (reference dose or 

RfD) by a factor of 10-100, and those in the upper exposure 

categories in the population are even more exposed. This finding 

alone should cause the Army to stop .and reconsider, under. NEPA,· 

whether it needs to' add another dioxin source which will 

exacerbate an already unacceptable situation. This is a classic 

example of a scenario contemplated by the CEQ and Army 

regulations as requiring an EIS or SEIS. See 32 C.F.R. Part 188, 

Encl. l{D) (4), §651.29; · 40 C.F.R. 1502.9(c). The 1994 EPA 

Dioxin Health Assessment also notes that incineration is the 

primary.source of dioxin in the U.S. environment. 

80 .· Robert Perry testified that worst case stack emission 

scenarios were considered in the 1987.·risk assessment that 

underlied the risk discussion in. the 1988 Programmatic EIS. 

Perry Dep. Tr. 37, 40-41. However, these analyses examined only 

acute effects from inhalation and skin exposure to agent to the 

extent that both were incorporated into pertinent exposure 

standards . .IQ., at 49-52. The analyses did not examine health 

impacts of dioxin exposure, chronic exposures to products of 

comb.ustion, or food chain exposures. .IQ,, at 49-55. Health 

impacts for chronic exposures, dioxin exposure and food chain 

exposures were also not considered in the programmatic arid site

specific EISs . .IQ., at 63. Perry confirmed that his office did 

not do analyses of harm for any pollutant other than rierve agent . 

.IQ., at 66. 
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81. The Army asserts that a 1.988 dioxin exposure estimate of 

.5 pg/kg-day was available during the original EIS process. 

There is no indi.cati6n' in the 1988 or 1989 EIS that this data was 

noted or evaluated. In any case there is no assertion by the 

Army that in 1988~89 the Army knew the critical fact that EPA 

disclosed in the 1994 Reassessment: that the total averag.e 

exposure to chlorinated dioxins, furans, and the dioxin-like PCBs 

.(and excluding numerous other dioxin-'like compounds likely to. be, 

emitted from.TOCDF) nation~ide was 10-100 times higher than a 

safe exposure level. 

82. It is clear that this situation has developed nationwide 

as a result of the approval of one new dioxin source after 

another without the benefit of this new information on the 

cumulative impacts of these multiple sources. The Army 

euphemistically calls this total cumulative dioxin exposure 

11b;;ickground," b.ut the· use of this term does not change the fact 
. ' I 

that the d.ioxin levels are not n~turally occurring nor harmless. 

The Army is now in a position to mak;e an informed judgment on the 

appropriateness of its planned operation of a new dioxin source 

in light of this newly available EPA information. The fact that 

many ~ources of dioxin have been approved prior to this 

information becoming available does.not change the Army's NEPA 

obligation to consider the new data. 

83. The Army also.did not have available to it, and did not 
' 

·consider, the studies which first became available after the PEIS 

and about the time of the site-specific EIS, that the likelihood 
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of nerve agent and PCBs in the TOCDF waste stream in 

concentrations at or below 1,000 ppm being destroyed or removed 

at an efficiency level,of 99.9999% is slim. Miller Aff., P. Ex. 

2 at 1,·and attac,hed B-1 and B-2; Costner Aff., P.Ex.5 at 3. 

84. There is a new body of scientific information on the 

health impacts of endocrin.e. disrupting chemi.cals that will be 

relea.sed from TOCDF, iµcluding. unexpected. synergistic effects of 

these chemicals when present in combinations, that was not 

available nor considered in the 1988-89 EIS process. deFur Tr. 

7/23; Attachment to Supplemental Affidavit (JUly 11, 1996) of Dr. 

deFur; P. Ex. 119. 

B. New·Information on the Potential for Release of.Nerve 
Agents. 

85. There is considerable new information on the pattern of 

nerve agent releases and accidents at JACADS which began after 

the 1989 site specific EIS which are only now, as the Army 

admi.ts, being analyzed in a Quantitat.iveRisk AssessmEi!nt that the 

Army iconcede's is intended as a supplement to the 1988"89 EIS 

process but is not yet finished. Tr. 752, 927, 930; D. Ex.,· at 

2, 4; D. Ex. 2-K, at 1-3 - 1-5. 

86. The Army admitted during the hearings that JACADS 

released agent into the ambient environment on three occasions, 

' on December 8, 1990, March 23, 1994 and March 1-2, '1995. The 

Army's records, however, show that at least 2 more releases 

occurred. 

87. One confirmed release of agent to the ambient 
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environment occurred at JACADS on Decernb.er 8' 1990. Plaintiffs I 

Ex. 31; Defendants' Ex. G at 3. Robert Perry testified that the 

release'occurred from the common stack during maintenance. He 

said the agentfeed line had not beeri adequately,purg'ed before 

workers disassembled it. Perry Dep., Tr. 77 . 
. ' 

88. A second release occurred on March 23, 1994. · , Mr i Perry' 
. '· . . 

testified that the exact cause wa's not known but that the 

accident consisted of .a release from the agent feed line 1for the 

LIC :incinerator into the LIC and out the· common stack. The 

release occurred, asin"1990, during maintenance on the agent 

feed li;ne.for the LIC,·which had riot been pr()perly purged. 

Perry Dep. Tr. 78.:.83; Cluff Dep.• Tr'. 108. However, St.eve Jones 
' I . . . 

·testified~that it was Robert Perry.who told him, when Mr. Jones 
. . . . ' ' -· 

was.working as a i>afetymanager with the Army.Inspector General, 

that the cause of the. releas~ was the improper and in.teI1tional 

removal . by . JACADS ·personnel of certain redurida;nt valves·. ()r 

interi;J.al. parts of such valves on the incinerator 'agent feed line .. 

··Jori.es Aff., Ex. 1, PP• 7-,8, at paras. 16-19. 

89. The Army was fined $50,000for the incident; March 25, 

1994 News Release, U.S. Army 'chemical Materiel Destru~tion 

Agency., Ex. 64; March· 14, 19 9 5 News Release, u ~ S . Army Chemical 

Stockpile Disposal Program, Ex. 71. 

.90 .. Confirmed re],.eases to the atmosphere. occurred again on 

.March 1-2, March 17 and April 1, 1995. Robert i>erry testified 

that the March 1~2, 1995 release was the result of a leaking> 

carbon filter door in the HVAC system. Perry Iiep. Tr .. 122-23; P 
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Ex. 31 at 6. The .reasons for the other. releases are unclear. 

They were reported in the Army's Annual Report cif Noncompliances 

merely as failures to timely notify the EPA of the implementation 

of the facility's cont~ngency plan. "The Johnston Atoll Chemical 

Agent Disposal System,. l995 Ainiual Report of RCRA 
' 

Noncompliances," (Revised March 15, 1996), Ex. 113, at 21. 

91 .. Agent releases within the JACADS facility consisted of· 

releases from toxic areas .into clean areas. Some occurred 

through ac,cidents and equipment failures. Examples included a 

December 1993 release, similar to the ·March 23, 1994 release 

(except the agent was contained within the facility) and the fire 

caused by the backflow of coll1Pustion gases through the DFS feed 

gates into the Rocket.Shearing Machine processing area. Perry 

Dep. Tr. 99., 138-40. 

92. ·other internal releases occur more specifically through. 

failures of' the facility's ventilation system. The TOCDF 

"Ventilation System" is a system which attempts to isolate 
' 

chemical agent expected to be.present in.the ambient air of the 
. . 

chemical agent processing areas of the facility .and transmit the 

contaminated air to a charcoal filter system for treatment prior 

to the release of the treated air through a stack into the 

external environment. 

93. The 'JACADS facility experienced frequent problems with 

chemical agent migrating from processing areas into worker areas 

inte~ded to be agent-free. The 1993 Mitre OVT Report for JACADS 

confirms these problems. Mitre Corp., "Summary Evaluation of the 
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Johnston Atoll Chemical Agent Disposal SystE!m: Operational 

Verification Testing," (May 1993) ("1993 Mitre OVT Report"), Ex. 

61, at x, 5-2. 

94. The migration resultl'J from the failure of the facility's 

ability to maintain negative pressure in the processing areas .~-· 

such that the ventilation system continually d~aws.air into.the 

contaminated processing area,. preventing the .outflow of agent

contaminated air into clean areas. Problems with maintaining the 

requir.ed negative pressure have· also bE!en observed at TOCDF. See 

Cluff Dep. Tr; 142-45; Jones affidavit, Ex. 1, at pp.4-5, ·paras. 

9 & 10. Mr. Perry testified that the numbE!r of co1;1firmed ACAMS 

agent alarms within the facility was "in the tE!ns" but lE!Ss than' 

one hundred. Perry Dep. Tr .. 126. John Cluff, Assistant ·Program 

Manager for Systemization and Operations at TOCDF, testified that 

there were "numerous examples" of problems with maintaining 

negative pressurE! at TOCDF. Cluff Dep. Tr .. 143. 

95. The JACADS facility experienced numerous alarms on the 

.. monitoring system for chemical. agent, i.e., the "ACAMS system'' 

·(Automatic Continuous Air Monitoring System) . ThE! Army has 

characterized thesE! alarms as mostly "false", .caused by the 

detection of unrelated, "interferant" chemicals. Many of the 

alarms, however, were accurate positive alarms for chemical· 

agent. This fact was admitted by a senior Army official, later 

identified as Robert Perry, to Steve Jones (Jones affidavit, Ex. 

1, at pp. 4, 6-8, paras. 9, 15-19). It is corroborated by 

practices at JACADS of interfering with employee blood testing 
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desi.gned tQ. confirm the releases. (Jones affidavit, Ex. 1, at 

pp .. 6-7, para. 15). It is also corroborated by the Army's 

practice of 'not.reporting the occurrence of releases to the 

public unless both the cause.of the release and necessary 

corrective measures have been.determined. (Harmon affidavit, Ex. 

6) . 

·96. Pat Costner tabulated the numbers c;;f agent alannS ' . . 

experienced during the 500-hour OVT periods for GB and vx. l.Q. 

at Attachment 3. 'The plant e:Xperienced 1 confirmed release 
. ' \ . -. 

measured from the stack during the GB burris, 5 unconfinned and 1 

confirmed .releases .measured at the facility.perimeter, 32 

unconfinned releases measured in corridors and work areas and 15 

unconfinned releases in the life support air system. .Id. JACADS 

.also experienced 16.unconfiimed and 1 confirmed releases measured 
. - ' -

from the stack during the VX burns, 54 unconfirmed and 1 

confirmed releases measured from the facility perimeter, · 38 
. . • I . 

uncor:ffinned releases measured in corridors and work areas and 2 

unconfinned releases measured in the life support air system. 

l.Q. On' four occasions, Unffi:Ci~ked workers were present in the 

corridors .and work areas . Id. · 

97. John Cluff testified that he was not aware of any 

modifications made to the TOCDF alarm.system based on the false 

alarms at JACADS' Cluff Dep. Tr. 156. 

98. The Chemical Stockpile Disposal Program (CSDP) require·s 

the preparation of Safety Assessment Reports ("SARs") to identify 

arid resolve hazards at TOCDF and other chemical demilitarization 
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facilities.· SARS are required when design is complete and during 

systemization, prior to the operation of the facility. CSDP 

Plan, Ex. 63, at 41. 

99. The Mitre Corporation performed the first of 'the reports 

in l.989. and the second in l.994. The Mitre Reports identified 

deficiencies in the design and operation of the facility.and 

classified them into Risk Assessment Code categories, depending 

.upon the expected frequency of their occurrences and the expected 

severity of their consequences. RAC l.s, for example, are 

ponsidered tne most serious and must be correc);ed or re,. 

classified to a lower risk level (i;e., to a RAC 3 or 4) before 

the plant may operate. CSDP Plan, .Ex .. 63,·at 26.-29. RAC 2s are 

considered . "undesirable'', and measures must also be taken to 

' eliminate or reduce the hazards to an.acceptable level before the 

start of qperations: N. 

l.00. ·The l.99£1, Mitre Report identified l.50 RAC l.s, ·. 34l. RAC 2s 

and 625 RAC 3s, an increase of 50!? new hazards over the .l.989 

report. U.S. Army Chemical Materiel Destruction Agency, "Safety 

.Assessment Report for the Tooele Chemical Agent Disposal .· 

Facility," ·(May ·27, l.994) ("l.994 Mitre Report'') (Ex. 62) .. 

l.Ol.. The Army has been.attempting to eliminate the.RAC l.s 

and RAC 2s. It has been doing so, however, largely by re~ 

classifying them to lower RAC categories that will not prevent 

the start of operations. In particular, Steve Jones states that 

the Army has conducted a "semantic detoxification" to 

recategorize RACs to. lower.levels of risk. Jones Affidavit, Ex. 
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1, at .P. 10, para. 2·6. · The Army shortcuts the proper procedures 

to save time and money: J.d. 

102. The Army's. safety programs also include "pre

operational sur:veys" to identify, 'track and resolve design, 

coni;itruction and operational deficienc~es. The Army Toxic· 

Chemical Agent Safety Program, for example;.requires the 

performance of' pre-operational surveys prior to the commencement 

of chemical agent operations. at new].y-cons.tructed. facilities. AR 

385-61, Ex. 52·. The pre-operational surveys review all pertinent 

documentation, inspect all equipment and facilities prior to 

start-up, verify' employee training and procedt:Lres, and witness 

selected 'systems testing and' operations; to ensure compliance 

with appropriate regulations for adequate safe.and efficient 

operations . .Id. 

103. The pre~operational surveys cl,ass'ify deficiencies. into 

categories Of seriousness. CC>tegory I deficiencies are 

considered ,; Cri.tical" and must .. be corrected .before start-up. 

Category II. deficiencies are considered uNon Critical." and must 

be programmed for correction within 30 days. TEAD Regulation 

385-2, Ex. 57, at section 17a .. (2). 

104. The.January 1996 Pre-Operational.Survey concluded that 
. . 

. . 

Maximum Credible Events were required to enable the Army to 

prepare effective emergency response plans. It recommended that 

such MCEs be determined prior to the plant starting operations. 

Plaintiffs' Ex. 202. 

105. The "MCEs" which were subsequently developed· for this 
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purpose, however, were called Emergency Response Planning 

Scenarios (ERPs) , which did not follow the definition of MCEs as 

reasonable worst case events as.stated in the Army's Toxic 

Chemical Agent Safety Program regulations at AR 385~61. See 

Defendants' Exhibit 1-W; Plaintiff:;;', Ex. 52 at 15; Jones Tr. 

106. The technology·chosen for the chemical demilitarization 

program was planned to be prover: at a' prototype facility on a 

remote island in the .Pacific called the Johnston Atoll. Only 

af'ter the technology has been proven safe and effective, the Army 

planned to construct similar facilities to destroy the chemical 

stockpiles stored at 8 continental sites. A program, known as. 

nLessons Learned"; was·established to identify problems at JACADS 

and communicate the solutions to.other facilities. The process 

has not been successful. 

107. The Army Inspector Genera·l conducted an inspection of . 

. the TOCDF.in 1994 arid reported a large number of problems, 

including the conclusion that the·Lessons Learned progr<;lm'was· not 

working properly: 
0 • -

j. ·All lessons· learned (in particular environmental) 
from JACADS.operations and design have not been 
captured and/or relayed to the TOCDF .. This is 
demonstrated by the problems TOCDF is experiencing with 
XXX solid waste disposal and environmental., problems 
related to the design and operation of the BRA.· Both 
problems are similar tothose.JACADS has experienced. 
Incomplete capture of. lessons ·l.earned from JACADS may 
have led to problems in meeting scheduled milestones. 
(USACMDA Final Program Plan, 29 July 1994, Programmatic 
Lessons Learned) . 

Department· of. t.he Army, Office of the Inspector General, 

·"Courtesy Chemical ,surety Inspection ;._ Tooele Chemical Agent 
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Disposal Facility (TOCDil (FY 94), Ex. 28, at 5. 

).OB. Two years .later, the Lessons 'Learned program has. still 

not been successful. Examples·of problems identified.at JACADS 

incinerator. The blast gates are located on the rocket 
' ' 

processing line and separate the processing area in the Explosive 

Containment Room ( "ECR",l from the agent-free weapons ha,ndiing 

a,rea, from which the rockets' are loaded into the ECR. · ·The feed 
' ' 

chutes transport explosives and agent residue from the processing• 

area in the ECR into the DFS incinerator. · Thes.e chutes also , have 

gates which prevent the back-up•of explosions i,nto the ECR . .When 

the gates jam open·, explosives blasts within the DFS incinerator 

can erupt into the processing area. See 1993 Mitre OVT Report,· 

Ex.· 61, at 4~11, 4-27; Perry Dep. Tr. 138-40; ('.luff Dep. Tr. 13~; · 

Jones Affidavit, Ex. 1, at p. 23, para. 62. See·".I?roject 'Manager 

Daily Summary Reports of DailyEngineeririg Reports for the JACADS 

Facility, Auglist ll, 1990 - October 25, 1990), Appendix G, in 

Alfred Picardi, et al., Alternative Technologies for the 

Detoxification of Chemical Weapons: An Information DQcument ·(May 

24, :J,991), Ex. 84. At least one such incident of backflows from 

the DFS occurred at JACADS, causing a M55 rocket to·burn. Perry 

Dep. Tr. 14,0 , 

110. Although identified as a problem at JACADS, jammed 

blast and feed gates have continued as problems at TOCDF. Tr. 
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365-71; Cluff Dep. Tr. 123-35. They occurred most recently at 

.the TOCDF during'the November 1995 R&D burn for the TSCA approval 

to be issued by the EPA (see "Research and Development Test 

Report·for the Destruction of PCB in the Deactivation Furnace 

System (DFS) ", EG&G Defense Materials, Inc. (February 12, 1996) ., 

Ex. 3'4, at 22-23) and during the October 5:-6 1 1995 DFS Surrogate 

Trial Burn for the Utah hazardous waste permit (See "Surrogate 

Trial Burn Report for the Deactivation Furnace System (DFS), 

Tooele Chemical Disposal .Facility, " EG&G Defense Materials, Inc. 

(November 20, 1995), Ex. 46, at 4-7) .. The latter failure 

prompted a December 12, 1995 ·Notice of Deficiency, in which the .. · 

State questioned the sufficiency of the Army's report on the 

incidents and whether the design of the gates should be changed. 

(December 1t, 1995 letter from Dennis R. Downs·to Lt. Col. Mark 

Henscheid and Timothy Thomas, Ex. 56, at 2). Jammed feed gates 

were a frequent occurrence during the OVT runs OVT1 arid OVT2 for 

GB and VX rocket processing. 

111 .. The rocket shear machine at JACADS did not operate 

properly, causing an explosion in the processing area.on November 

19, 1994. The eXplosion occurred when explosive residues 

accurnula~ed on a shearing blade and ignited. The Army attempted 

to correct the problems·at JACADS and the TOCDF. However, as 

recently as an October 18, 1995 update to a Pre-operational 

survey conducted at the TOCDF found that inspection requirements .• 

adopted pursuant to the recommendations at JACADS had not been 

implemented. Pre-Op Survey, October 18, 1995, Ex. 55, at 43. 
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112. The 1993 'Mitre OVT. report identified failures of the . 

Munitions Tracking System. Munition tracking is the ability of 

the control software to know where every projectile is, and what 

processing has been done. to it. Plaintiffs' Ex. 61,·at 4-26 - 4-

28. 
' ' 

113, For example, ~he processing equipment in OVT 4 failed 

at least 8 times in 2 months to drain artillery shells before 

sending them to the ·MPF. The result in each case' was violent 

expulsion of the burster well into the ceiling of the MPF, 

damaging the refractory brick and creati!lg a pressure transient 

in the f'urnace as . the agent ignited. In a more serious case,. a 

projectile with its burster intact left the Explosiv~s 

c;ontainment Room and reached the munitions processing area. Id. 

at 4-23 -:- 4~26; 

114. Moreover, the. problem appears to continue at the TOCDF. 

The October. 18, 1995 update to the August 1995 Pre-Op Survey 

found that the .table sensor in the Rocket Shear Machine process 

failed to detect the presence of a rocket .on ·the table.. Pre-Op 

Survey, October 18 ,. 1995, Ex. 55, at 4. The problem could result 

in an accident either by having the shear blade come down with 

the rocket in the wrong position or by having a second rocket 

injected onto the line into the rocket which has not been 

detected. 

115. The 1993 Mitre OVT Report also found that substantial 

downtime resulted from the need to reposition rockets manually in 

the Rocket Shearing. Machine. Ex. 61, at 4-7. The mis~ 
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positioning was a problem at CAMDS and at JACADS, where it caused 

the shear to.strike the rocket at the wrong .location and ignite.· 

Jones 'Aff·idavit, Ex. 1, at p. 2~, para. 64. 

116. The Army completed a study in 1995 on this issue 

through the Mitre Corporation,. recormnending changes to the 

system. Plaintiffs' Exhibit127 .. The report noted that the 

National Res.earch Council con.eluded that "munitions tracking is 

critical to the aafeoperation of the. special-purpose furnaces 11
· 

and. that .. "deficiencies identified at JACADS in munitions tracking 

are a safety concern and call for a modification." Plaintiffs' 

Exhibit 127 at xvii. Mr. Cluff, how.ever, was not aware of the 

report and could not describe any specific modifications made.at 

TOCDF ·as ~{result of the report. Cluff Dep. Tr.140-141. 

117. ·There have been several alr dispersion models developed 

and approved by EPA during the time since the 1988-89 ~is process 

· which .the Army has failed to consider, One such model utilized 

.by.Plaintiffs' expert Dr. Biggs, demonstrates that the Army D2PC 

·model, .relied on by the. Army for the past 20 years, greatly 

undere.stimates do.wnwind hazards from accidents involving· the 

release of nerve agent at TOCDF. Biggs Aff. (P .Ex. 204); Tr. 

1602~09; 

IX. Findings of Fact Regarding SignificaI).t Modifications to the 
ArmY Chemical Weapons Incineration Project as Originally Proposed 
Which Pose the Threat of New Environmental Impacts. 

118. The original proposal assessed in the 1988/89 EISs has 

changed significantly causing.significant environmental impacts 
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that were not addressed in the original EISs. 

A. Initiation of a Co-Processing Plan Involving the 
Sinrultaneous. Processing of Explosive Munitions with Large 
Containers of Nerve Agent. · 

119. The Army admits that its plans for TOCDF have changed 

since the 1988-89 EIS process to now include a more complex and 

dangerous co-processing system. With the new plan, the Army will. 

attempt to accomplish a task never tried at the JACADS prototype 

facility in the .Pacific. The Army intends to simultaneously 

process explosive munitions (containing agent) such as rockets 

and bombs together with large agent-filled containers. This 

creates new accident scenarios which have yet to be addressed in 

the context of emergency preparedness, Principe ,Dep .. Tr. 42-44, 

and are only now being analyzed for risk management purposes in 

the QRA which is still in draft form.and has yet to be released 

for.public comment. As noted in findings supr<i, this .QRA.is 

intended by the Army as a supplement to the 1988-89 EIS process. 

Tr. 930;·D. Ex. E, at 2, 4; D.Ex~ 2-K at 1-3 - 1-5. The Army 

claims, without.having finished its own assessment, that the 

probability of a co-processing accide.nt involving rockets and 

containers is slim, but former safety manager Steve Jones 

disagrees. Tr. 1479-81. 

120. Robert Perry testified likewise that the Army was 

performing the equivalent of a SEIS presently to address the 

operational problems and agent releases that occurred at JACADS, 

referring to the QRA. Perry Dep. Tr. 149~50. 
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12L The programmatic and ·site-specific EISs contemplated 

the processing of a single type of munition at a time consistent 
' 

with the design of the JACADS facility. FPEIS, P. Ex .. at 1-5, 

Holme's, Tr; 612. There was no co-processing at JACADS. Cluff 

Dep. Tr. 178. Co-processing involves the processsing of a single 

type of explosive munitioi;, with a bulk container containing the 

same agent, Cluff Dep. Tr. 178. · 

122. The final site-specific EIS f,or 'l'OCDF stated that the 

TOCDF "will not operate at production levels exceediµg the JACADS 

facility for any of the projectiles, rockets, or land mines; The 
. . . . . . . . . 

. ·same type and quantity of equipment will be· used at TEAD . 

. Therefore, the JACADS operational e:Xperience (OV'l' and sixteen 

months production) will be,directly applicable [to TOCDFJ ." 

Plaintiffs' Exhibit 135 at2-2. 

123. The subseqUent plans to do, co-processing were added .· 

without a public review ·of·. the increased environmental· impacts, . 

i.e.,.risk(3, c;;f such a method, co~processingis a morecott!plex 

and considerably more·dangerous co~processing scheine involving 

.the simultaneous processing of. rockets (or other explosive 

munitions) with large agent containers. It radically increases 

the potential for' accidents involving large enough agent releases 

to cause off site fat'alities·. 

124. Emergency Response Planning Scenarios (ERPs) did not 

exist prior to the Phase II .Pre-operational survey in January 

1996. The pre-op team at that time identified the need for the 

development of Maximum Credible. Events to as a basis for 
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developing emergency response plans. The team classified the 

need for the MCE's as a Category 1 deficiency, meaning that the 

deficiency had to be corrected prior to the start of operations. 

Principe Dep. Tr. 24, Plaintiffs' Ex. 202. 

125. Instead of preparing MCEs, however, the Army prepared 

ERPs. Tr .. 769. The reason for the difference is not entirely 

clear, although Mr.·Jones offered the opinion that it was to 

avoid compliance with the worst case assumption requirements of 

Army MCE r·egulations. Tr, 1476-82. The Army stated that TOCDF 

is designed to mitigate or contain the chemical agent MCEs 

identified for the TOCDF. This appears to be a best case rather 

.th;:m a wor·st case assumption, inconsistent with the intent of the. 

Army MCE regulations . .IQ., at 1478; P.Ex. 52 at 15. The Army 

stated that it would use the concept of J):RPs based on possible 

accident scenarios analyzed in the Army's Phase 2 TOCDF 

Quantitative Risk Assessment. Defendants' .Ex. 1-w. 

126. The ERPs are not consistent with the emergency; planning 

concept identified .in the January 1996 Pre-operational survey. 

MCEs are reasonable worst-case scenarios, which assume that 

operational and engineering measures designed to control an 

accident may not function successfully. AR 385-61 at §2-2 (P. 

Ex. 52 at 15). The June 19, 1996 ERPS, for example, assume that 

the ACAMS and stack damper systems will function as designed to 

limit a stack release to 3 to 3.5 minutes. Defendants' Ex. 1-w. 

They also assume that an explosion in the unpack area will not 

damage the ventilation system, and that consequently the 
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ventilation system will mitigate the impact of the internal 

release and minimize the external· release associated.with' the 

event. ,Id. 

127. In addition, the June ·19, 1996 ERPs do not include.the 

accident scenario possible during co-processing of a M55 .rocket 

exploding and striking a ton container or spray.tank.· Principe 

Dep. Tr. 42-44; Defendants' Ex. 1-W; Tr. 774. Mr. Principe, 

chief. safety and surety officer for the Tooele Chemical Activity,· 
' ' 

testified that such a scenario would be developed and tested 

"later" at least for exercise purposes. Principe Dep. T_r._. 42. 

128. The October 1995 Phase 1 Quantitative Risk Assessment 

· .. prepared for the first two campaigns, which include co-processing 

of rockets and bulk·containers, did not analyze the co-processing 
. . - . ' . . 

risk 'of a rocket expioding and striking the bulk containers. 
; 

Plaintiffs' Ex. 54:; Tr. 755. The Mit.re Corporation's ·october 

1·995 risk. assessment of co-processing· rockets and buik items at 
-

TOCDF also did not analyze the risk of a rocket striking a bulk 

container. P.Ex. 183 at 3-16; Tr. 774-76·.. The ERPs were . 

allegedly based on the Phase 2 Quantitative Risk Assess_llient 

prepared· in draft iri January 1996. Defendants' Ex. 1-W. Mr. 

Holmes testified that.the ERP scenarios were based on the draft 

Phase 2 QRA, which'presumably screened out the rocket/bulk 

container co:processing scenario based on the Army view that it 

had a-relatively low probability of occurrence. Tr. 748, 750. 

129. The Phase 2 QRA is still in draft form, however, Tr. 

752. In addition, the Army intends t'o publish it and invite 
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public c.omment before finalizing it and the Risk Management Plan, 

which ·,.,.ill be based on the QRA. The necessary publication and 

comments have not taken place, .however. Tr. 927; D.Ex. E, at 3. 

130. Former EG&G TOCDF safety manager Steve Jones takes 

issue with the Army assumption that the risk of a 

rocket/ container co-processing accident is. negligible. Tr. 1480. 

It appears from the record that the Army acknowledges a 

reasonable probability of a rocket detonation incident occuring 

in the unpack area, similar to the traditional MCE of two rocket 

detonations and i3 leakers in a pallet of rockets affected during 

an accident. This is reflected in the June 19, 1996 Army ERP and 

MCE documents themselves. Perry Dep. Tr. Ex. D; D. Ex. 1-.W. The· 

record also reflec:ts the Ariny' s reluct.ant admissions that rockets 

will be handled in the unpack area while agent containers are 

present. ·Thus the Army's assumption th?ttit would be virtually 

impossible~ when one or more rockets detonate in the tJnpack area, 

for one or more containers pres.ent to be impacted is simply not 

credible, as Mr. Jones ha's concluded. 

B. Failure of the Dunnage Incinerator. 

131, The programmatic and site-specific EISs contemplated 

the use· of the Dunnage incinerator for the disposal of both 

contaminated and non-contaminated waste from the munitions 

processing operations -- wooden rocket pallets and mortar 

shipping.boxes, charcoal and HEPA filter media from the air 

filters, used DP.E (demilitarization protective ensemble) suits, 
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and demister candle filter media. 

_132. The Dunnage incinerator did not pass prove out testing. 

at JACADS, and it has still not been operated as designed. The 

1993 'Mitre OVT report found that operation and permit compliance. · 

of the DUN incinerator was not demonstrated fully during OVT. P. 

Ex. 61·. The Army also admitted the failure. to the State .. See 

"Required.Report for the Operational.Verification Tests, Tooele· 

Chemical Agent Disposal Facility, Resource Conservation and. 

Recovery Act Permit," Program Manager for Chemical 

Demilitarization (October 1993),.Ex. 59, at 2-1. As a result, 

durinage was disposed of by open burning, by landfill and by 

continued storage at Johnston Isfan2L 

133. Used DPE suits were originally intended to be burned in 

the DUN incinerator at JACADS. Given the problems. with the DUN, 

, .·· however, the Anny resorted to other methods, including, their 

storage. Contaminated DPEs make up the majority of, approximately. 

·. 125,'000 pounds of agent-_contaminated •wastes stored at Johnston 

Island. Final disposal was not resolved at the time of the_OVT 

report. Id., at 3-9. 

134. The Anny decided not to incinerate the used 

Demilitarization Protective Ensemble. (DPE) suits worn by wo.rkers 

in ~ontamina.ted areas due to tne Poly Vinyl Chloride of which 

tney are comprised. Cluff Qep. T·r. 51-5~. The Army is concerned 

that the Dun incinerator will not be able to effectively treat 

the emissions, which may include dioxins. Id. 

135. Anny officials state that they do not intend to use the 
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Dun incinerator at TOCDF for the foreseeable future. . Perry Dep. 

Tr. 231, Cluff Dep. Tr. 16, 180. As a . r.esul t, new raeans have to 

be developed to handle, store and dispose of these wastes, which 

q.re contaminated with agent\ Cluff Dep. Tr. 26, 40. For the 

foreseeable future, ·the wastes will be returned for storage in 

the igloos. Cluff Dep. Tr. 70-71. 

136. Major John Nelson, who participated in the Army 

Inspector General inspection of·JACADS in March 1994 wrote ih the 

final report of that inspection that the change in plans for the 

dunnage, resulting from the failure of the Dun incinerator was 

sufficient.reason for an updated EIS. Plaintiffs' Exhibit 28, at 

5. 

137. The TOCDF dunnage incinerator has not performed 

surrogate trial burns in order to complete the permitting 

process. Tr. 407. Waste originally de~ignated for the dunnage. 

incinerator will have to be. stored until the dunnage.incinerator 

is fully permitted. T.r. 407. There has been no supplemental.· 

environmental impact statement (SEIS) that addresses the storage 

·of wastes that were supposed to processed through the dunnage 

incinerator. Tr .. 420. There has been no written plan describing 

how.the dunnage incinerator wastes will be handled in the absence 

of the, operation of the incinerator. Tr. 421 .. 

138. Major John Nelson is an environmental engineer who was 

stationed at.the U.S. Army Environmental Center in Aberdeen, 

Maryland during the years 1993 to 1995. Tr. 549. Major Nelson 

had occasion to be involved in inspections of JACADS and TOCDF 
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conducted by the A,rmy Inspector General· (IG) . Maj or Nelson was 

an augmentee to the :regul~r I<; staff. Tr. 549 - 550, 555. Major 

Ne:I.son concluded that the EIS had to be updated because the 

dunnage incinerator .at JACADS was not able to process 3-X (agent 

contaminated) solid waste as had been plci~ed and there was· a· 

large build up of 3.~x waste. Moreover; there was no ultimate 

plan for disposal of that waste whe.n · TOCDF went on line. Tr. 556 

- 557, 564 - 565; see alf;o P. Ex. 28 at 5. 

i39.. The Army has ·.cancelled plans to burn carbon filters .· · 

from the ventilation ?YStemand.personal protective equipment 

(PPE) .in the dunnage incinerator. Tr. 571. / 

140. The environmental impacts .. as·sociated with storage of 

(agent contaminated) .3-X wastes include leaching. of heavy metals 

into the ground and the groundwater. Tr. 566. Accumulated 3-X 

. wastes should. be stored i.n. an enc'iosed area to· I>revent ·1eaching. 
'. 

Tr. 572. Oneopticint~consider in dealing with 3-X waste. in the;! 

absence of .an operational dunnage incinerator.is to contract .with 
' ·- .. 

a hazardous waste landfill. Tr. 568. 
J 

C" Failure of the Brine Reduction.Area. 

141. The programmatic and site-specific EISs 1contemplated 

·the use of the Brine Rec;J.uctionArea (BRA) to receive brine fluids 
. \ ' , 

from the pollution abatement systems of'the TOCDF 1 s·incinerators 
! ' 

and to evaporate the liquids into sa;Lts fo;r easier handling and 

disposal. 

142. The BRA was not successfully proven at JACADS, and, in 

54 

r 
! 



view of the unresolved problems, the Army does. not plan to use it 

at TOCDF -- at least for the foreseeable future. 

143. Operation and permit compliance of the Brine Reduction 

Area (BRA) of the Pollution Abatement System (PAS) was not 

demonstrated fully during OVT. The BRA.did not function-properly 

dl.).ring OVT1 and OVT2, leading to large quantities of brine wastes 

to be handled, stored, and disposed o-f by shipping to the U.S. 

Approximately 3 ._4 million pounds of brine from OVT1 and OVT2 had 

to be shipped offsite. Tank and other overflows of the brine 

wastes also occurred . .Id., at 3-6, 4-28 - 4-29 & C-14. 

144,. The JACADS OVT showed that JACADS experienced 

difficulty in maintaining the proper pH for the brine circulating 

in the LIC Pollution Abatement System. Such pH cqnt:uol is 

required to ensure that acid gases·are removed by the caustic 

brine. The pH brine values for the pollution abatement .systems 

at JACADS often fell' below required levels, requiring system 

shutdown. The same· problem continues at TOCDF. During the 

Surrogate Trial Burn in September and October of 1995, pH brine 

values lower than required standards caused four waste feed 

cutoffs. "Surrogate Trial Burn Report for the Deactivation 

Furnace System (DFS)", EG&G Defense Materials, Inc. (November 20, 

1995), Ex. 46, at 10. 

145. The BRA has continued to have mechanical problems at 

TOCDF, which will prevent its use for the foreseeable future. 

·Cluff Dep. Tr. 45-47. As a result, the Army needs to find new 

ways to handle the brine at TOCDF. It will not be treated 
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initially at TOCDF with Brine Reduction Area process (Tr. 407-

409; Cluff Dep. Tr. 48-49). 

146. Major John Nelson, who participated in the Anny 

Inspe'ctor General inspection of JACADS in March 1994 wrote· ih the 

final report of that inspection that the change in plans for the 

BRA was sufficient. reason. for an updated EIS. ·.Plaintiffs• · 

Exhibit 28, at 5. 

147. The brine reduction area (BRA), which is supposed to 

handle wastes from the liquid incinerator (LIC) and deactivation 

furnace .. (DFS) , is not ope:c:ational at present. Tr. 422. No SEIS 

or·otherwritten.plan has been prepared that discusses how tl:ie 

wastes that were .supposed to be handled by the BR]).: will be 

handled at. TOCDF. Tr, .. 422 - 423. 

x. Conclusions Of.Law Regarding Ne~ and Significant Information 
on t.he Availability, Feasibility and Environmental Impacts of 
Alternative Technologies for Destruction of Chemical Weapons; 

14 8. The technology developed as a result· of the Army' ·s · own 

RDT&E program for neutralization and biodegradation, started·in 

·1994, represents· a significant change in circumstances since 

.· 1989. 

149. Advan~es by private companies in applying their 

technologies to destroying chemical weapons is both new 

information and a significant change of circumstances that 

requires a SEIS. 

150. The REC is arbitrary and capricious in its analysis of 

alternative technologies. The REC states that,· "concerns raised 
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by the public relating, to advances in alternative 

technologies have continued to be appropriately reviewed in 

subsequent planning documents as part of the Chemical Stockpile 

Disposal Program. 11 D. Ex. G at 3. The REC further conc.ludes 

that, based on a tho~ough evaluation prepared by subject-matter 

ex:Perts, that none of these concerns or the information upon 

which that [sic] are based, reasonably indicate the operation of 

the Tooele Chemical Agent Disposal Facility (TOCDF) will effect 

the quality of, the human environment in a significant manner not 

already considered. 11 I.d... 151. However, in terms of 

alternatives, it is not only an issue of how much TOCDF will 

affect the'environment but also how much less the alternatives 

will affect the environment. Major General Orton's failure to 

consider the lesser impacts alternatives may have than 

incineration is arbitrary and capricious. Moreover, the 

supporting document to the REC, upon. which Major General Orton 

relies, even concludes that the·Alt Tech Panel .has riot finished 

its analysis of the three private alternatives. .Id.. at 43. 

Major General ·Orton's reliance on a document that has not been 

created yet is arbitrary and capricious. 

152. Furthermore,. the REC' s supporting document concludes 

· without citation to any record or source that the NRC and the 

Army· have concluded that there is no proven alternative 

technology for the de.militarization of energetics. However, this 

undocumented Army assertion cannot be given any weight because 

Dr. Magee, chair of the NRC Alt Tech,Panel, in an affidavit 
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Defendants submitted in this litigation states that, "the [Alt 

Tech] panel was not asked to evaluate, and _has not, ::he 

applicability of these technologies for· use at other complex 

storage sites where agent and munitions are .stored." D.· Ex. Pat 

13. The critical issue distinguishing the bulk agent.storage 

sites and the.other weapons storage sites is the issue of 

destruction 9f energetics. ·The NRC .has apparently not yet .done 

an analysis on the; issue of the applicability of the new 

·alternative te~hnologies to the destruction.of chemical weapons 

including energetics at the non-bulk f!ites. 

XI; Findings of Fact Regarding· New and Significant Information on, 
the :Feasibility and Availability of Non-Incineration Alternative 
Technologies for Disposal of-Chemical Weapons and Chemical · 
Warfare Agents thatHave"Fe;wer Adverse Environmental ,Impacts than 
the Proposed Army Incinerator:;;',· 

153. Currently the Secretary of Defense is required to 
' - -. ' - . 

destroy the United States' stockpile of letl).al chemical agents 

and munitions l:>Y Decemb~r 31, 2004. 50 U.S.C. § 1521(b) (5). 

However, contrary to the statement of pefendants' exp,ert on 

alternative technologies,· (Tr. 7/26/96. at 834 - 835) should a 

treaty banning the possession of chemical weapons come·into 

force, that tre·aty·would replace the 2004 deadline. 50 U.S.C. § 

1521 (b) (2)' . 

154. The Convention on Chemical Weapons (CWC), P. Ex .. 185, 

passed.the United States Senate Foreign Relations ~ommittee in 

April of 1996.· 142 Cong. Rec. s 4424. When it is ratified, the 

destruction date mandated by the ewe will replace the current· 
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December 31, 2004 deadline. 50 u.s.c. § 1521(b} (2). 

155. The ewe enters into force 180 days after.it is ratified 

by the 65th country. P. Ex. 185 at ArTr. xxr. Currently, 60 

countries have done so. Tr. 833. Parties to the ewe are 

required to destroy their chemical weapons ten yeq_rs after the 

CWC enters into force. P. Ex. 185 at ArTr. IV, para. 6. Thus, if 

the ewe was ratified tomorrow morning, the United States would 

have ten and one half years to destroy their chemical weapons. 

However, it is more likely that the ewe will be ratified later 

this year, or later, 'giving the ·united States until at least mid-

2007 to destroy its chemical weapons. 

156. Defendants' Alternatives Technologies Expert, Dr . 

. Francis W. Holm, has over twelve years of experience in the 

incineration field _and the vast majority of his published work 

and presentations are about incineration. D. Ex. 1-S. at Pers.ollal 

Vita. Tr. 816 - 818, 820. Dr. Holm has also been paid, and is 

currently being paid as a contractor for PMCD. D. Ex. 1-S at 

Personal Vita, Tr. 814 - 816, 819. Thus, the Court does not.find 

Dr. Holm an objective expert on alternatives because of his pro

incineration bias. 

15.7. In 1994, the Army began to implement an aggressive 

Research, Development, Test and Evaluation (RDT&E} program to 

develop neutralization and biodegrada.tion technologies. D. Ex. 1-

S at 3,·para. 6. Furthermore, the Army, via contract, has been 

monitoring and evalua.ting private technologies since September 

1994. l.d.._ at para. 7. 
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158. The Program Manager for Chemical, Demilitarization 

(PMCD) has .conceded thut between 1994 and today, advances have 

been made in technical development of technologies to treat 

~hemical weapons.. Swain Dep. Ex'· 4 at slide 3 and slide 6. 

Furthermore, PMctJ is . moni torillg Ri.u:;sian technological 

developments ... Swain Dep. Ex. 4 at .slide 9. 

159. As a result of the monitoring on private technologies, 

the Army decided to pu,t an .announcement in the Coffi\llerce .Business 

·.Daily. (CBD) in. Auglist 19Q5 asking fcir conc.eptual design packages 

.to destroy chemical warfare agent .. ~ at 7. Twenty.-three 

conceptual design packages we:i;e ~ubmitted. The Army .choose three 

. of these conceptual design packciges to further evaluate in 

November of 1995. Id. and Dr. Swain's Deposition, Ex .. 4, ·slide 
. ' 

7' 
. ' . . . . . . . . ~- . . . 

160' The three are ECO Logic Is hydrogkn reduction process' . 

AEA's electrochemical oxidation, .and M4's catalytic extraction 
' . . - - . ' -- .: .. ' ' . ' . 

. process. .Id.... · These three technologies· were u'nanimoUsly. chosen 

by a panel of Army represen~atives.and.an experienced panelof 

,consultan.ts. P. Ex .. 106 at 1 .. The panel included Defendants• 

experts~ James Cudahy and Dr~ Holm. D. Ex ... B. at 10, para. 55, 

Tr .. 826. Major General Robert Orton, head of PMCD, concurred in 

this decision. P. Ex. 106. Dr. Holm. reiterated in his testimony 

·that alternative tecl)nologies have great promise and can be made 

to work. Tr. 909. 

161. The original plan for the Maryland and Indiana sites, 

for whic.h the alternatives are. being evaluated, called for two 
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LI Cs, a metal parts furnace (MPF) and dm1nage incinerator (Dun) . 
• 

Likewise, TOCDF has two LICs, a MPF and a dunnage incinerator as 

well as a deactivation furnace (DFS). However, the DFS is 

functionally independent of the LICs, MPF and the DFS. 

162. The alternative technologies have stated in their 

conceptual design packages that their systems could be. fully 

operational in 2 . 5 to 3 years at the Maryland and Indiana 

chemical weapons sites. D. Ex. 1-S at 5, Swain Dep. at 68. Dr. 

Holm estimates that it will require a minimum of 6.5 years for 

any of these technologies to be properly tested, constructed and 

permitted to begin full-scale operations. D. Ex. 1-S at 4-5, 

para. 10. This 6. 5 year figure is a rough estimate by Dr. Holm, 

rather that the results from a scientific analysis using 

methodologies such as those deve,loped by Edward w. Merrow. _s..e..e. 

Estimating startup times for Solids-Processing Plants, attached 

to Dr. Holm's Peclaration (on page 89, in the second unnumbered 

footnote, the article references· Mr. Merrow's Quantitative 

Assessment methodology) . 

163. Dr. Holm's testimony that it would take longer to 

modify an. already existing facility than to build a facility from 

scratch, .Id..... at 6, para. 12, 10, para. 19 is illogical and thus 

not credible. 

164. Some of the alternative technologies currently have 

commercial-sized operations treating hazardous waste. Id. at 7, 

para. 13. Key development factors (KDFs) will be dealt with. 

during the 2.5 to 3 (alternative technologies estimates) or 6.5 
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(Dr. Holm's educated guess) .years that the alternatives.are being 

developed. I!L. at 7, para. 14, 

165. All testing to date by the private alternative 

technologies has been funded by the private alternative 

technologies. Furthermore, · M4 has dffered to Congress to pay al:). 

capital· costs for destroying the chemic~l weaporis and to acc~pt 

payment only if it is able to meet ?riteria specified by the. 

government. Tr. 837. Eco Logic has estimated that it would 
' L , • • ,. • • • 

cost $30 million to replace the incinerators at TOCDF with its 

techilology. Compared to the over $1 billion cost of TOCDF,that 

is.not a·si'gnificant.sum. 

166. · Furtherrnore, the Defendants• expert Dr. Holm's cosc 

comparison's of the alternatives. versus incine.ration was based on 

the assumption.that.incineration would be conducted on schedulEj. 

Tr. ,333.:.339_ Dr .. Holm;s 6.5 year educated guess of delay caused 

by imple1t1enting an alternative technology is also based on the 

assump,tion that ·the TOCDF incineration plan will proceed forward 

as scheduled. I!h.· at · 840 .. 

167. PMCD however, has' consistently failed to meet. its. 

schedules with the incineration technology. In the.1988 FPEIS, 

th.e Army estimated that it would have Completed destruction ot: 

all of·the· 'Weapons in Tooeleby.1994. Even according to a 

schedule prepared on February 12, 1996, PMCD is currently thre~. 

and one half months behind schedule. P. Ex .. 198 at first page. 

168. Dr. Holm provided a breakdown of the 6:5 year period iµ 

his Declaration. D. Ex. 1-S 'at 5, .para' .. 10. The first four 
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steps·, totaling 4 years, are based on estimates from PMCD using 

its neutralization process. M4 has estimated that it could be at 

that position at the end of those four steps in 18 months . .Id_._ at 

852. Eco Logic estimated that it could be in the saiue position 

in. two to two and .one half. years. Id. at 850. Thus, using M4's 

estimate and Dr. Holm's categories, M4 could be operational at 

TOCDF in 4 years and Eco Lo,gic in 4 to 4 and 1/2 years. 

169. Rather than requiring a new permit, replacing the 

incinerators with an alternative technology could be accomplished 

with a permit modification. .Id_._ at 846. Dr. Holm did not 

account for the time saved by a permit modification rather than a 

permit when he calculated.his 6.5 ye~r estimate . .Id_._ 

.170. Two and one-half years of Dr. Holm's estimated 6.5 

years is· for design, permitting and testing of a pilot plant. D. · 

Ex. 1-S at 5, para. 10. However, for the Maryland and Indiana 

chemical weapons sites, the pilot plant will be used as the 

operational facility, should it be successful. .Tr .. 852 - 853. 

If· the same procedure were fo.llowed at TOCDF, that is building· a 

pilot facility that becomes the operational facility, 2.5 years 

wou.ld be saved off of Dr. Holm's 6. 5 year estimate. 

171. 'Furthermore, Dr. Holm admitted that the fourth bullet 

point in his declaration, "successful completion of OVT/proveout. 

(1/2 year)," was a mistake. Tr. 855. Dr.·Holm said that he 

meant this bullet point to be a trial performance run. .Id_._ at 

856. However, Dr. Holm said that he was not qualified to 

determine whether this trial performance run would actually be · 
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required. l_d_,_ at 857. Thus, Dr .. Holm's· 6, 5 year estimate rriay be 

0nce again an over estimate. 

172 .. Dr. Holm also failed.to take into.account advances in. 

certain engi!leeririg and design tools such as Computer Aided 

Design (CAD} software and 3D CAD. Td. at 857. In fact, Dr .. Holm 

was. ,not familiar with CAD systems and thus lacked the ability. to 

factor in how such a product could decrease the time it would 

take to implement the alternative technologies into TOPJF. ·lJ:L_· 

.:In fact" the alternative technologies do use 3D CAD. ~ ~ p, 

Ex. 35 at 3, 

173. Furthermore, the Eco Logic system is a mobile, modular 

system. If the Army felt it was necessary to rapidly·Complete 

destruction of the chemical weapons at Tooele, the Army could •. 

simply request multiple processing units from Eco Logic. Swain 

Dep. at 173 - 175 . 

. 174. The Army, itself, has estimated that the use of 
. . 

neutralization. rather than incineration at the Aberdeen Chemical.· . 

. weapons site would only result in a two month delay. .Tr. 914. 

At Newport, Indiana, before this litigation the Army estimate.d 

that.using neutralization rather than incineration would only 

result in a four month delay. !d. at 914 - 915. 

175. Some.time this month, August 1996, the NRC is scheduled. 

to give the.Arm¥ its evaluation of the three alternative· 

technologies. Tr. 82 6. However, the NRC evaluation wi.11 not 

inciude a comparison of the alternative technologies to 

incineration or an evaluation of the alternatives' ability to 
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destroy energetics. D. Exe P (Deel. of Richard Magee) at 13, 

para. 26. The Department of Defense Acquisition Board (DAB) is 

scheduled to decide whether to pursue a full-scale pilot plant 

with an alternative technology by October of 1996. D. Ex .. 1-S at 

3, para. 7. 

176. The U.S. Army Chemical Demilitarization and Remediation 

·Activity, Survey and Update of Alternative Demilitarization 

Technologies (Though December 1994), attached as Exhibit 1 to Dr. 

Holm's ·Declaration,. a over one .hundred page document, does 

demonstrate that there has been significant new information since 

1989 on alternative technologies. However, its conclusions are· 

of .limited value because of its age, with most of the critical 

information about the proven viability of private alternative 

technologies coming forward in 1995 and 1996; ·~ a._g_,_' Tr. 826 
. ' ' 

(Dr. Holm's stated the alternative technologies have continued to 

advance and improve during the past sixteen months.) . Simil.arly, 

Dr. Holm has not keep abreast of the three alternative 

· technologies being evaluated .to the extent the NRC has over the 

last 'six months, which included live agent testing. Tr. 826 -

827 .. Furthermore, this document has no value within the NEPA 

context because it does not provide any comparison of 

alternatives, which is the heart of the NEPA process. 

177. Within the past six months, the Eco Logic process has 

demonstrated on live chemical warfare agent· that it can destroy 

that agent to a Destruction and Removal Efficiency (DRE) of. 

99.999999% (8 9's). Tr. 823, 827. This is 10.0 times more 
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efficient that the 6 9's standard required for incinerators. 40 

C.F.R. 264.342, 343. Furthennore, there was no detectable agent 

in the off-gas from the Eco Logic process. Tr. 828'. M4 has 

similarly demonstrated its ability to destroy live chemical 

warfare agent to such a degree that there is absolutely no 

detectable agent in the off-gas. J..d_._ at 829. Neut'l~alization has· · 

also recently demonstrated its ability to destroy chemical 

warfare agent to undetectable levels. P. Ex. 39 at slide 16. 

178. By May. 31, 1996, AEA, Eco Logic, and M4. had submitted 

approximately 3000 pages of infonnation on their ability to treat 

chemical weapons. Tr. 833. 

179. In 1996, M4 was approved by the United States 

Environmental Protection Agency (EPA) as the Best Demonstrated 

Available Technology (BDAT) to destroy all hazarc;ous wastes that 

.incineration is considered the BDAT. Id.' at 830. Also in 1996, 

M4's technology, the CEP, began commercial operations. l..d.... at 

842. M4 also recently entered into a contract to destroy 

chemical weapons in China. Tr. 912 - 91:3. According to 

Defendants' Expert, the destruction of these weapons in China is 

a more difficult task than destroying the weapons.· at· Tooele arid 

the other sites. J..d_._ at 91:1:. 

180. Althougl} the Eco Logic process was not proven on a 

commercial scale in 1989, at the time of the TOCDF EIS, Swain 

Dep .. at 37, Eco' Logic now has two commercial facilities in 

operations. Tr. 843 , Eco Logic also completed a demons tr.at ion 

project for the U.S. EPA, Environment Canada, the Ontario 
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Ministry of the Environment and Energy and the City of, Bay City, 

Michigan after tlie 1989 Tooele EIS. Swain Dep. Ex. 3 (EPA SITE 

. Demonstration Bulletin) . Both of Eco Logic's cmmnercial 

facilities went from signing the contract to operations in less 

t,han a year. M.. Among the substances processed are metal 

pontainers with PCBs in them. Swain Dep. at 52: Unlike JACADS, 

Eco Logic's commercial units have never been subject to an 

adverse government action such as a fine or penalty. Swain Dep. 

at 55. Eco Logic has also recently entered'into a contract to 

destroy dioxin contaminated,waste for the.United States Navy. M.. 

at 60. 

181. Any one of.the three private alternative technologies 

could be "plugged" into the existing facility at TOCDF. For 

example, TOCDF already has in place a multi level vapor 

containment system which. would not need to be replaced or built 

from scratch if an alternative technology were to be used at 

TOCDF. M._ at 843. 

182. The only sign·ificant difference betwe.en the Maryland 

and Indiana Sites and the Tooele site is the deactivation furnace 

(DFS) and the energetic waste stream that 'is treated in the DFS. 

Tr.. 916 ~ 917. The, Eco Logic arid M4 process are currently being 

evaluated to.treat the waste'streams that would be feed into the 

LIC, Metal Parts Furnace (MPF) and Dun·. Swain Dep. Ex. 4 at 

slide 10, . 12 (Presentation by .PMCD) . Thus, if the Army and 

Department of Defense ·determine that Eco Logic or M4 are capable 

of being used at Maryland or Indiana in its October 1996 

67 



decision, they are.admitting that Eco Logic or M4 could replace 4 

of the. 5.incinerators at TOCDF .. Eco Logic has stated they 

believe they could be prepared to replace the DFS within three 

years but the Army has never asked them or another alternative· 

technology to address that issue. Swain .. Dep. at 140. 

183. Eco Logic has stated they could replace the five 

incinerators a;t TOcpFwhile leaving most of.the facility, such as 

the transportation equipment, disasse!llblY equipment, the HVACand 

the agent transfer.system· in place. Swain [)ep. 82 - 84 . 

. 184. Du.al proc:essing is the term used t.o explain a situation 

where incineration and an a;J.ternative technology are used at the 

same plant to. process different waste streams. · Tr. 91 7, 

Assuming solely for the sake of this analysis that Eco Logic or' 

another .altern«itive. would not be capable' of treating the 

energetics, that alternative would still be abl<: to replace four 

of the five incinerators at TOCDF in~ dual processing 

corifigurati6n. SwainDep. at 143.· The Army has never.qu~stioned 

the al ternat;i. ves '. ability· to treat t.he waste streams that go into 

the LIC, .MPF or Dun. 

1~5. The.' Mitre Corporation has undertaken analyses of the 

accident ha.zards of the TOCDF facility and of the alternative 

.technologies using the same risk assessme.nt code (RAC) system. 

The analysis for.the alternative ·technologies, using the RAC 
' system concluded that the alternatives were far. safer than the' 

ba:;ieline incineration program. Tr. 880 - 882, 884 - 885. 

186. Another comparative.advantage of Eco .Logic system over 
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incineration is that, according to the EPA, it is. a closea-loop 

system. Swain Dep. at 21. The off-gas.es are monitored and 

stored before release. lf there is agent present, the gases 

would be recycled back .into the system. Tr. 885 - 886. -Even the 

filters that filter the scrubber liquid are placed back int·o the 

Eco Logic process for treatment after they have lived their 

useful life. Swain Dep. at 74 - 75. Iri contrast:, if agent is 

detected in the off-gases from the incinerator system~ ·,the gases 

cannot.be Tecycled.back into the system but instead are rE?leased 

into the environment. .Id.,_ 

187. Unlike incineration, the Eco Logic process has .received 

conside;r-able public support. See ~ P. Ex; 16. Public 

resistance often leads. to delays in completion of the treatment 

of hazardous waste due to permit appeals and other legal 

challenges. 

188. Eco Logic has never tested positive tor the formation 

of dioxin. Tr. 922, Swain Dep. at 149 - 150. s.tl S'!.lllQ P~ Ex. 10 

(Eco Logic treatabilitystudy demonstrating all treated 13amples 

are below detection limits for dioxin) . The Eco Logic process 

·does not and cannot generate dioxins. Swain Dep. at 17 - 18, 

110, 124 - 125, P. Ex. 14-at 809 ("Because hydrogen can produce 

an atmosphere devoid of free oxygen, the possibility of dioxin·or 

furan production is eliminated."). 

189. The AEA process operates at 90 degrees Celsius. P. Ex. 

199 at Section 4, page.3 (CS009383). According to Defendants' 

expert, Mr. Cudahy, dioxin is formed in a window of formation 
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b.etween 450 degrees fahrenheit a~d 750 degrees fahrenheit. Tr. 

1083 ... Thus, as the. AEA process never passes through that window 

of formation, it wou,ld be impossible for the AEA process to forin 

dioxin. The same is~true for the Army's neutralization p~ocesses. 

P. Ex. 27 at 9. 

190. Dr. Swain holds his Ph.D, in environmental biology. 

Swain Dep. Ex. 1. According to Dr. Swain, dioxin is an·endocrine 

disrupter. Swain Dep. at 20. There has been at least one 

documented case where a. fetus was exposed to dioxin for less than 

nine months and suffered harm. Swairi'Dep. at 20. 

191. The Eco Logic process has never been compared to 

incineration in an EIS. Swain Dep. at· 88. There are at least 

·15 other technologies in addition to AEA, Eco Logic and M4 that 

have presented scientif·ic papers on their application to 

destroying chemical weapons. N_,_ at 889. 

192. The Army conducted "in-situ" neutralization.on full' 

.scale ton containers atCAMDS in .February of 19~5 and.January of. 

1996 .. P. Ex. 39 at slide 12 .. "In-situ" neutralization :is,. the 

process by.which the neutralization of the.chemical. warfare agent 

occurs while the chemical warfare agent is still in the toh . 

container. 

193. Eco Logic has a contract, entered into this year, a 

component of which is .destroying explosives .for the Army. Tr. 

895 ~ 896, SwainDep. at 23 -.24. This includes fusing devices 

and rocket fuel. Swain Dep. at 116 - 111: 

194. Although Defendants' Alternative Technologies Expert 
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· was not aware of it,· (Tr. 905) , AEA has successfully tested its 

process's ability to destroy a mock M55 rocket which contained 

propellant. P .. Ex .. 199 at Section 3, page, 18 (Bates number 

CS009376) . AEA has done other demonstrations with explosives as 

well as propellants. P. Ex. 36 at 6. 

195. The alternative technologies• abilities to·test on 

agent and weapons with agent is controlled by the Army. Tr. 901·. 

State regulators and legislative representatives have continually 

questioned PMCD' s leveJ. of commitment tq going forward with 

alternatives. ~ ~ P. Ex. 182 at.7262, P. Ex. 178 at 158 -

159. 

196. In. 1994, in the only NEPA document to compare as 

· alternatives,. incineration to neutralization or a private 

alternative technology, the Army compared neutralization of 

Lewisite to the incineration of Lewisite. P. Ex. 184 at.i. This 

1994. Environmental Assessment. (EA) failed to compare the 

incineration of GA to an alternative .technology for treating GA 

solely because the Army had before the 11994 EA already chosen 

incineration as. the preferred method.and because the Army's RCRA 

permit already allowed for incineratio.n of GA. P. Ex. 184 at 2-1. 

The 1994 EA involved the destruction of the entire U:S. 

stocJ<pile of Lewisite and GA. P. Ex. 184 at 1-1. In the 

comparison of alternatives section, which is the heart of any 

NEPA analysis, the Army choose neutralization over•incineration 

because "neuti:alization does not produce the atmospheric 

emissions of arsenic oxides, thereby avoiding adver~e 
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environmental impact." P. Ex. .184 at 2 -2 9 . PMCD and the Army in 

, g~neral have never .done a comparable comparison. of toxic air 
' 

emissions from TOCDF•s incinerators versus an alternative 

technology. 

197. As a result; in part of the.1994 EA, in 1995, the Artl1Y 

entered into a $ 5 . 5 mill ion contract with Bovar :·Inc. to 

neutralize the complete stockpile of Lewisite; a nerve agent, 
. i . 

that is stored at Tooele. .P. Ex, '17.7 at 2. The neutralization 

technique ufied on ·Lewisite at CAMDS has been demonstra.ted in 

Canada and is .thus a viable alternative technology to 

incineration at TOCDFc Tr. 893. 198. The Army will not make 

its decision on which of the five technologies, if any, are 
' , ' 

better than incineration, until October 1996. Tr. 901. 

199. Because of its lack of. formation of· dioxin and its 

closed loop system, among other facto"rs, the Eco Logic Process 

has less impacts on human health and.the .environment than 

incineration. ·Swain Dep. at 174. · This would also be true in a 

dual .processing situation. Swain Dep. at 175 .. 

. XII. Conclusions of Law Regarding· the Army's Recent Preparatio~ 
of a Record of Environmental Consideration {REC). 

200 ... Records of Environmental Consideration {RECs) are 

created in the Army's regulations implementing NEPA .. 32 C.F.R. 

651 et seq. The regulations provide for the issuance Cf RECS as 

the decision documents in which the agency determines that an 

action falls within a Categorical Exclusion or is adequately 

,- covered in 'an exiSting EIS. 32 C.F.R._ 651.14. However·, even 
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·when used to document that an action is covered in an existing 

EIS, .the use of the.pre-existing EIS is _generally permitted only 

if the EIS is less than 3 years old. 32 C.F.R. 651.9(e) (1). 

2of. When the Army did· finally make a decision on the issue 

of whether. an SEIS .~as required, in the middle Of. this 

litigation, it did so using.the REC procedure. This was a 

clearly eri::oneous procedure. Use of·the REC.procedure would.only 

be appropriate if the.new information and program changes_ at 

issue (such as, in this case, dioxin emissions risk to farmers 

and infants,_ <'l.nd risk of ·nerve agent release from co-processing 

accidents) c0uld somehow have been anticipated in the original 

_PEIS or site-specific EIS and adequately addressed therein. 

Howev:er, there is nociispute in this case, notwithstanding 

General Orton's inexplicable reference in the REC document to 

having included or anticipated the new information, that the 1988 

PEIS and 19_89 site-specific EIS did not address the dioxin 

emissions.risk to farmers or infants (or dioxin food-chain· risk 

and combustion by-pi?Oduct exposure to anyone) ·and did riot .address 

the risk of agent release off-site as a result of co-processing 

accidents (such as rockets detonating and rupturing agent 

containers in the unpack area) . Therefore the use of the REC was 

not appropriate, even had _the EIS t.hat the Army attempted to rely 

on not been seven years old (well beyond t.he three year limit) . 

202. Given these omissions in th_e original EIS, the only two 

procedures available to the Army to addre_ss the new environmental 

issues under NEPA are the Environmental Assessment (EA} 
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procedure, if.the issues and actions are not such as would 

normally require an EIS, or the Supplemental Environmental Impact 

Statement (SEIS) procedure for those issues and actions that 

normally require·an EIS. The fact that the Army felt compelled 

to attach an Bo page analysis of the new information to the 3 

page.REC is an implicit acknowledgement that the existing PEIS 

and site-specific EIS did not adequately include or anticipate 

this riew information, contrary to· General Orton's assertion iri 

the.REC; 

203, The Army might argue that it. has done the required · 

analysis in the REC even if it is misnamed. However, the REC. is 

clearly inadequate on its face as an SEIS under tj:l.e NEPA and CEQ 

standards, and has not been subjected to the required public 

review process. The REC is also inadequate as an EA. ·This is so 

not• only because the REC/"would be EA" has not been followed by 

the required publicly noticed FONS! (or SEIS) or undergone any 

·public review process, but·because the·REC and supporting 

anP.lysii;; themselves still omit the bulk of the major issues 

raise.ct in this litigation regarding new evidence of environmental 

impacts from the Army chemical weaporis incineration proposal and 

· ·do not address the environmental impacts resulting from the 

·vrogram change to simultaneously process explosive agent 

munitions with large agent containers.· The REC and attached 

analysis also omit on their face any analysis of the new 

environmental impacts created from the past failures and.current 

unavailability of certain major components of the original 
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weapons incineration system, the Dunnage incinerator and the 

Brine Reduction Area. 

204. In sho:r:t, the Army's REC does not s.atisfy the 

. requirements of NEPA ·either as a REC or as an EA or SEIS .. The 
' 

Record of Environmental Consideration prepared by ·the Army on 

Saturday July 13; l996·is a IlQfil_ hill;_ rationalization of the 

Army's failures to .determine in good faith whether to perform a 

supplemental .. environmentai ·impact statement and· its actual 

failure-to.prepare. such a·statement. 

·205. "Studies, statements, opinions, reports, 

rationalizations, or.other assertedlyrel~vantand non

du:i;>licati ve evidence made or offered after the decision riot to 

prepare an EIS has been reached to support that decision must be 

viewed critiC:ally and ordinarily cannot constitute part of the 

administrative record.· Iri Citizens to Preserve Overton Park. 

Inc. v. Volpe, 401 U.S. 402, 419 & 420, .91 s.tt; 814; 825; 28 

.L.Ed,2d 136 (1971), the Court said that affidavits prepa:r-~d for. 

trial., rather than the actual administrative recd~d. constitute 
.. . . . ., ' 

' . -- . ' . ' 

·~ hill;_ rationalizations,' which traditionally ha,ve been found 

to :i;>rovide an inadeqUate basis for review, and must be viewed 

critically·. ~ I&.e_, 758 F .2d at _1085 (quoting Overton Park). 

We held in Sierra Club.v. Hassell, 636 F.2d 1095; 1097 (5th Cir . 

. 1981), that government agencies must prepare the required 

meaningful environmental assessment and reviewable administrative. 

record before reaching a decision on whether an EIS is·necessary; 

an agency's decision not to file an EIS will be analyzed on the 
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basis Of the agency's findings and the information necessarily 

before the-agency at that time. And as the Supreme Court said in 

Camp v. Pitts, 411 U.S. 138, 142, 93 S.Ct .. 1241, 1244, 36 L.Ed.2d 
' 106 (1972), "the focal point for judicial review should be the 

• ' ' . i 

administrative record already in existence, not some new record 

made initially in the_ reviewing court." --

Citizen Advocates for Responsible Expansion v. Dole, 770 F.2d 

423, 434 (5th Cir. 1985) . 1 

206. Processes, which agencies devise as substitutes for 

environmental impact statement process but which do not evaluate 

proposed actions- in terms of NEPA standards, do not satis_fy the 

requirements of NEPA, Jette v. Bergland, 579 F.2d 59, 62-64_ (10th 

Cir. 1978) ("It cannot _be said that - [an En,:,.ironmental Analysis 

Report] is the same thing as an impact Statement under section 

4332 (2) (C), supra. Rather it appears merely to create another -
. . . ·' . 

layer of bureaucratic paperwork while the. activity whi,ch damages 

·_the ·environment goes on. - The question whether an impact 

1 Contrary to the statement of Army counsel at oral argument, 
Environmental Defense Fund v. Andrus, 619 F.2d 1368 (10th Cir, 
1980), did not approve a NEPA analysis-of the need -for a SEIS 
initiated'or conducted-after the start of litigation. 'The case 
involved a substitute procedure (i.e-., a three-year process· -
established-in the original decision document involving _the 

•preparation of detailed development plans and-public review for 
_site-specific oii shale leases subsequent to-the preparation of a 
pr-ogrammatic EIS fOr the prototype.program), but the development 
-plans, the public process and the_agency•s-approval were all. 
completed prior to the start of litigation. .l!:L., at ;L373·-74. · 
("Thus, the procedure established-quite obviously constituted a 
disciplined, careful method for detailed comparisons of the 
[Detailed Development Plans], as modified,.with the _EIS leading 
to the Secretary's final determination that the environmental 
impacts of the DDPs, as modified, had been identified and 
described in the EIS." Id., at 1374) .; 
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statement was appropriate should have been considered at the 

outset by directly evaluating the magnitude of the operation in 

terms of statutory standards and not by.way of the preparation of 

this Environmental Analysis Report, which is the invention of the 

[Forest] Service. The bureau or agency does not discharge 

its duty by going through meaningless motions and never facing 

the question directly ·. . .. ") . 

XIII. Findings of Fact Regarding the Army's.Recent Preparation of 
.a Record of Environmental Consideration (REC). 

207. When the Army did finally make a decision on the'issue 

of whether an SEIS was required, it was in the middle of this 

litigation. The REC was signed .:fuly .13, 1996 and the supporting 

document was dated July 12, 1996, 3-4 days before the Army filed 

its brief in response to Plaintiffs' Motion for Prel·iminary 

Injunction, and well after the litigation had connnenced. · 

208. The new· information and program changes at issue (such 

as dioxin emissions risk to farmers and infants, and risk of 

'nerve agent release from c;o'-processing accidents) were neither 

included nor anticipated in tl,le'l988 PEIS or 1989 site-specific 

EIS. General Orton's inexplicable reference in the REC document 

to having so-included.or anticipated this new information in the 

1988 PEIS and.1989 site-specific EIS is in error. Neither dioxin 

risk to the infant and farmer nor dioxin food-chain risk and 

combustion byproduct e:icposure to.any population.was addressed in 

these original EIS documents. 

209. Likewise, the 1988 and 1989 EIS documents did not 
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address the risk of agent release off-site as a result of co

process'ing accidents (such as rockets detonating and rupturing 

agent co,ntainers in the, unpack area) . 

210. TJ+e Army attached an 80 page analysis of the selected 

aspects of the new information to the 3 page REC. This was an 

implicit acknowledgement that the existing PEI.S 'and site-'specl.fic 

EIS did not adequately include or anticipate this new 

information. 

211. The REC has not been subjected to the required NEPA 

, public review process. The REC ha,s not been followed by ei,ther a 

,Publicly noticed FONS! er SEIS. 

212. The REC supporting analysis omits,the bulk of the major,,, 

issues raised, in this litigation ~egarding new evidence of 

enviro;nmental impacts from the Army chemical weapons, incineration 

',proposal, including dioxin risk to, the infant and farmer, and ' 
' ' ' 

. :• . "" i ' .. ' : . ' ' 

does not address the environmental impacts resu,lting from the ,, 

program change .to simultaneously process explosive agent 

'munitions ,with large agent containers. The REC and attached ,' 

analysis also omit'on their face any analysis of the new 

·environmental impacts created from the past failures and current 
' . 

unavailability of certain major components of the original 

weapons inc;lneration system, the Dunnage incinerator and-the 

Brine Reduction Area. , Nor does the REC address the unresolved 

· problems in disposing of certain agent munitions such as the wet

eye bomb. 

213. The statement of John Melone, Director of EPA's 
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Chemical Management Division, is critical of PMCD's commitment to 

meeting the requirements of TSCA and indicates that the issue of 

the Army·• s compliance with all permit and legal requirements is 

not as straightforward as the Army asserts in the REC. Tr. 663; 

P. Ex. 178. 

214. The Army's use of the REC procedure rather than the 

supplemental EIS procedure is inconsistent with the Army's prior 

conclusion that. the Army must perform an SEIS for the TOCtlF 

closure plan. P. Ex. 28 at 5, para. K. The closure plan has 

been in existence since at least May 1995, P. Ex. 43 at 

att~chment 10, page 1, but PMCD has yet to perform the SEIS they 

said they would do for the closure plan in the original Tooele 

EIS. 

215. The Army's reliance on the REC procedure rather than an 

SEIS procedure is also undercut by the conclusion by the Army 

Inspector General that a significant change in the orig.inal 

chemical weap.ons disposal plan had occurred which. required 

supplementation of the original EIS .. P. Ex. 28 at 5. 

·216. The review underlying the July 13, 1996 REC appears to 

have been initiated after the filing of the Plaintiffs' 

complaint. The review· addresses selected points alleged in the 

complaint. The.review was completed on Friday July 12, 1996, 3 

days prior' to the deadline for the Army's response to the 

Plainti'ffs' Motion for Preliminary Injunction, and it was first 

made public as an exhibit to the Army's Memorartdum in opposition 

to the Plaintiffs 1 · Motion for Preliminary Injunction. · Further, 
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the REC itself was issued on the next day, Saturday, after 

completion of the review, with hardly sufficient time to perform 

a good faith review of its results. 

21 7 . Further, the REC .was· provided in the Army' s . Memorandum . 

without a supporting witness. The declarations filed in support 

of the Memorandum do not mention the ·REC. The.chief of the 

Army's safety program.at PMCD in Aberdeen, Maryland and the 

Assistant Program Manager for Systemization and Operations at 

·TOCDF both testified that they had no involvement or 

conversations .about the need to perform a SEIS. Perry Dep. Tr.· 

. 71~76; .Cluff Dep; Tr. 1:2. 

218. 'There was no reference in either the REC, the Army's 

Memorandum or at oral argument as to the date that the REC's 

preparation was started or to any public notice of the initiation 

of its preparation. The Army offered. no witness to testify 

regarding the :P.reparation of the REC and Dr. Holm, the Army 

·witness·on a1ternative technologies, was.at·first unaware·that he 

·was•listed as an author on the.REC and· only stated that.he had 

contributed to .its preparation after being confronted with his 

name.in the REC list of authors. However, Dr. Holm did testify 

that his work.on the REC was only recent, in July 1996. 

· 219. .The REC .addresses solely areas . of new information 

.alleged in the Plaintiffs' complaint, although.omitting several 

as' noted. supra. The REC references the affidavit of Stev.e Jones 

which was only available via Plaintiffs' filings in this 

. litigation. The.REC refers to the issue of the protective mask 
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not being NIOSH approved, an issue only raised via Steve Jones' 

affic'J.avit attached to Plaintiffs' Motion for Preliminary 

Injunction. The-reference lists in- the REC include references as 

late as Jurie 1996. All of these circumstances, together with the 

fact that the Army and its counsel could have explained the 

circumstances of the REC's preparation at any time during the -

hearing or at closing argument, but did not, clearly support the 

inference that _the REC is merely a ~ llill;. rationalization for 

pu_rposes _of litigation. 

XIV. CONCLUSIONS OF LAW REGARDING PLAINTIFFS' LIKELIHOOD OF 
SUCCESS ON THE MERITS OF THEIR NUISANCE CLAIM 

220. ·The Plaintiffs' _nuisance claim is an original action. 

The court, accord:i.ngly, reviews the evidence de novo. 

221. The test of-whether the use of property constitutes a 

nuisance is the reasonableness of the use complained of in the 

particular locality and in the manner and under the circumstances 

of the case. Canrion v. Neuberger, 1 Utah 2d 396, 268 P. 2d 425 

(1954);-Hatch v. W.S. Hatch Co., 3 Utah 2d 295, 283 P.2d 217 

(1955); Dahl v. Utah Oil Ref. Co., 71 Utah 1, 262 P. 269 (1927). 

222. Activities causing pollution to interfere with one's 

use of their property and their health have been considered 
- -

nuisances ·under Utah law. _Branch v. Western Petroleum. Inc.; 657 

-P.2d 267 (Utah 1982); Ludlow v. Colorado Animal By-Prod.ucts Co., 

104 Utah 221, 137 P.2d 347 (1943); North Point Consol. Irrigation 

Co. v. Utah & Salt Lake Canal Co., 16 Utah 246, 52 P. 168 (1898). 

223. The Anny risk expert Dr. Finley admitted on cross 
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examination that had the Utah DEQ·not omitted the breast ·feeding 
. ' . 

infant from its final risk assessment, that the dioxin dose from 

TOCDF emissions by Dr. Finley's own ,calculations -- would _have. 

res.ulted in_ an exposure estimq.te exceeding the EPA . 25 ·hazard 

index standard for even,the resident non-farnier infant, and.would 

have resulted in an exceedance of this EPA standard· and the ATSDR 

RfD many times over for the_ Farmer A scenario adopted by, DEQ a:s

representative of the Tooele area. 

22.4 '. The dioxin exposure resulting from operation of, 'rOCDF 

is not only harmful but_particularlytinreasonable given the 

availability of alternative chemical weapons destruction 

techniques that do not pose su,ch a dioxin risk, and giveri the 

Army's failure to explore such alternatives for TOCDF. 

225 _. At this point, Plaintiffs do not have to prove_ the 

actual nuisance, but only a likelihood of success. on this claim 

at trial. 'rhe evidence of harm. from dioxin exposure presen_ted by 

Plaintiffs, admitted by Army witnesses, and reflected in State 

risk assessments, __ as- _noted in the findings infra, goes well 

beyond what.Plaintiffs must-show at this stage to warrant the 

- issuance of a preliminary injunction. 

A. 'rhe Nuisance Claim is nqt a.Collateral Attack Upon a 
Permitting Decision. 

226. Neither Resource Conservation and Recove:i;y Act (RCRA) 

nor the Utah Solid and Hazardous Waste Law indicates an intent to 

preempt state nuis.il-nce claims. Private .nuisance claims are 

preserved both under RCRA and the Utah hazardous waste permitting 
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regulations. Section 6972(f) of RCRA states that "(n]othing in 

this section Shall restrict any right which any person may 

have under any state or corninon law.to seek enforcement of any 

standard or requirement relating to the management of solid waste 

or hazardous waste, or to seek any .other reliet . , .. ·. . 42 · 

·. u.s.c, §6972(f). The legislative.history to §6972{f) states that 

.·it was intended "to. preserve the rights of litigants :under any 

statute [sic] of corninon law notwithstanding the passage of. RCRA. '.' 

House Eep. No. 98-198,.Part I at 49, reprinted in 1984 U.S. Code 

Cong. & Admin: News;5576, 5608. 

2·21. section 6929 also states that "[nJ othing in [RCRAJ 

shall .. be cons.trt!ed to prohibit any State. or political subdivision 

thereof. from imposing any l'.'.equirements; including those .for site 

selection, which. <i.re more stringent than those imposed by · 

[regulations authorized under RCRAJ ." 42 u. S. C; §E>9;29. 

228.·Ftirther; section R315-3-13 of the Utah hazardous waste 

regulations states that "(t]he issuanceot a plan approval does 

not authori.ze any injury to any person or. property or invasion of . · 

. other private r:i,ghts or any infringement of State or local. law or 
• 

r.egulations. 11 · UAC.R315-3-13. The section 78-38-1 prohibition.in 

Utah against nuisances also falls within the protect:i:on of t.hese 

preservations of state authority. Utah Code Ann. 78-38-1. See· 

Environmental Defense Fund. Inc. v. Lamphier,. 714 F.2d 331, 337 

(4th.Cir. 1983); Sharon Steel Cor.p. v. City of Fairmont, 334 

S.E.2d 616, 623 (W.Va. 1985); Neal v. Darby, 282 S.C. 277, ·318 

S.E.2d 18 (App. 1884); State v. Monarch Chemicals, '90 A.D.2d 907, 
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456 N.Y.S.2d 867 (1982). See also International Paper Co. v. 

Quelette, 479 U.S. 481, 107 S.Ct. 805, 93 L.Ed.2d 883 

(1987) (similar z;egulatory scheme under Clean.Water Act held not. 

to preempt .common law nuisance claim) . 

229. The Plaintiffs' nuisance·claim goes beyond the scope-of 

a'. permit proceeding. Here~ for example, the Plaintiffs contend 

that the operation of the ·facility (and the harm that it causes) 

·is unreasonable, in part, because less harmful alternative 

technologies are available to safely destroy the weapons. The 

Plaintiffs also make a11·egations that extend to safety and 

managerial problems, which are beyond .the traditional scope of 

the Utah-permitting process.· 

B. ThePlaintiffs.Have·AJ.leged a SUfficient .Property.and 
Other Interests to Support their Nuisance Claim. 

. . 

230. The Plaintiffshave pieaded sufficient· interests to 

support their claim of.nuisance.· The Plaintiffs allege that the 
' . . . . . ' - ·• 

TOCDF inci:Ilerators wi.11 disperse·. toxic chemicals into the . . ., . 1 ... •, . 

environment and.onto _Plaintiff's members• proverties (First_ 

}\.mend. Com., para .. 93) and that the operation of the incinerators 

unreasonably interferes with Plaintiffs' use and en]oyment of 

their property and injures the health of the Pla;Lntiffs. Id., at 

para. 95. The Plaintiffs also allege that they have members who 

-reside, work and recreate in the communities around the TOCDF, 

that emissions of highly toxic compounds will poison the air, 

water, soil and food sources, on which they depend .and will 

directly and·indirectly affect their health, property, 
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recreational, aesthetic and environmental inteirests (I.Q., at 

paras. 5~6) and that local residents will be harmed by norma.l 

dioxin emissions. Id., at .4l(i), 42. The Plaintiffs allege that 

TOCDF will have impacts e~tending to a distance of at· least 40 

miles from the facility . .Id., at paras . .4l(i), 91. A 40-mile 

radius of the TOCDF includes Tooele and Salt Lake City, ·a fact of 

which ,the Court may take judicial notice. F.R.Ev .. 201. 

· 231. Rule 8 (a) (2) of the Federal Rule.s of Civil Procedure 

reqUires complaints to include "a sho.rt and plain· statement of 

. the. Cl~~m ShOWing that the pleader iS entitled tO, relief. II 

Fed.R.Civ.P. B(a) (2). See Centurv 11 21 11 Shows v. Owens, 400 F.2d 

60.3, 607. (8th Cir. 1968). The rules provide·.other measures to 

·obtain a more. detailed descriptions .of Plaintiffs' .:;:laims; 

232. Nuisance claims in Utah are not limited to activities 

affecting property. Section 78-38-l ()f the. Utah Code.· states as 

·follows: 

Anythirig which. is injurious to health, .or 
indecent,· orofferisive to'the senses, or an obstruction 
to the free use of.property, so as to interfere with 
the comfortable enjoyment·of life'or.property, is a 
nuisance and the subj'ect of. an action. such action may 
be brought by any persqnwhose property is injuriously. 
affected, or whose pere\onal enjoyment is lessened by 
[the] nuisance; and by the judgment the nuisance, may be 
enjoined or abated, and damages may also.be recovered. 

Utah. Code .Annot. 78~38-l (Emphasis added) . 

. 233. P;i::operty interests are also not reqUired to statei a 

cause of action for cpmmon law public nuisance.· Such an action 

reqUires that the plaintiff suffer damages different from those 

suffered by the community at large. Solar Salt Co. v. Southern 
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_-,,· .. 

· .. Pacific; Transp. Co., .55.5 P.2d 286,, 29.0 (1.976) (dissenting), 

citing Restatement of Tor.ts. 
. . 

234. Deferidari.ts · are, . in operating the, incinerators at .tne 

.. TOCnF' unreasonably interfering with Plaintiff$ I ·. u~e 'and 
. . 

enjoyment of their property and injuring Plaintiffs; health in 

N'iblati9n of .the Uta.h Coc1e,. Anno.tate<;l C,ode of Utcih7s-3a..:i,·· and· 

' the Utah. Common Law of• Nuisance~ · •, 
'' 

·· :XV. J;'.INDINGS OF FACT REGARDING• PM.:J~IFFS' NuISANCE CLAIM 

, . 23.5. The f,iI).dings of fact regardi~g, the nuisance claim 

dverlap :sul:Jstanti~lly with those regarding the diqxin .. :i;isks and 
> ' ·•• ' ; ; ·: • ';- - • -· • 'I . 

. · .. risk of 'accidental' agent release PJ::E:Sented in the analysis of' the 

NEPA i::1aim. While these findings are incorporated heie; some . .. --· ' . 

bear repeating :Lnthe cqntext of the nuisance analysis. 
-·~i . - ' • . . . . 

236; The farmer scenarios' identi~ied in. the ~inal ~ebJ:'Uafy; 
. . .. - ··~ 

1996 DEQ risk assessment are not overly conservative·. as. they,are· 
_: • ' ' • • ' •, • • • ·,_ ' • : ._- f - • : /"• ·, ,•_ •• - ; -•••• _- : 

.·.;based on a site specific sur.Vey by DEQ ·staff, and r.eflect • 
· .. ' ..... . i . . . 
. patterns, aI1d practices which. real identified farmers engage fan. 

... •. ·.. ·. 

, ·.·.•~' P .Ex'. GS. Also see, testimoriy of Marlin Cook, Tr, i,f57~66) 

··~IJ.d affidavit .of Clel Lee, P.Ex. 206.· · Further, some of .th~ DEQ. 

• 
1 

· assumptions cle~rly unde;estimate 'the potential .exposure to 
' . . . ; ' . 

dioxins and other to.xins via ·.some·· exposure routes . In 

, . particular, the DEQ assumptions that local . farmers will never 

.•.•. con~ume lo~al. dairy products, and never consume·· local vegetables 

simultaneous with local beef, are likely in error. . Further, the 

DEQ.assumption that a farmer in· close proximity to TOCDF.who 
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ccinsumes'local beef will only reside on the farm 50% of the year 
. . . 

is not likely to.be representative of farmers in general although 
. l ' . 

a particular fanner may reflect .this.pattern. 
. . . 

237. The DEQ January 1996 risk assessment included a 

stibsistence farmer and· found that the cancer ri.sk to this farmer 
'' i 

was high, more than 900 per million; well beyond EPA acceptable .. 
. 

risk standard of ten per million. The January 1995 version of 

the DEQ risk assessment for·TOCDF found a similar risk to the 

subsistence farmer. 

238. The DEQ January· 1996 risk as.sessment included a 

subsist.ence farmer infant that is breast fed. The dioxin dose 
.. . --

estimated for this farmer infant by DEQ was 50 pg/kg-day, some 50 

·times high~r than the 1 pg/)cg~day RfD .set by ATSDR. The DEQ, 

without public review, conrrnent or notice, deleted this infant 

scenario.from the fihal version of the risk assessment released 

,in February, 1996. Neither' the 1995. nor January 1996 DEQ risk 
~- -- . ' . 

. assessments were. made public, although the Army was provided 

ample opportunity to review and comm~mt on them . 

. 239. 'wllile the subsistence' farmer .scenario wa~ apparently 

deleted from.the final DEQ risk assessment based on a site survey 
- . . . 

of farming practices by DEQ staff, after DEQ had the benefit of 

. knowing that .. the .. estimated cancer risks for this farmer was 

unacc.eptable, there is no apparent reason for the DEQ deletion of 

the infant breast-feeding scenario. 

240 .. The breast feeding infant could have been addressed in 

·· the revised farmer scenarios by DEQ in the final risk assessment 
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but was not·. The . Army' s ·risk expert Dr. Finley c.onceded · on eras s 

exam that the ·dioxin doses that' would have. been estimated using · 

the DEQ assumptions would have been. between 4. 2 .and 9. 8 pg/kg-day 

fcir the infant of "Farmer A," one of the revised·DEQ farmer 

scenarios. This.dioxin exposure would be 4~10 times·greater than . 

. the ATSDR RfD for dioxin, for an exposure of greater than 14 
. . . 

days . The exposure that could occur during the time prior to 
. . . 

trial in this matter would be considerably longer than 14 days. 

241. Dr. Finley, the Army's own expert, admitted that even 

the! dc;se of dioxin he estimated. for the +esident (not a farmer) , 

in his. second affidavit Submitted in this matter,. the .. 0. 3 .- 0. 7 

pg/kg'-day exposure dose, would result in a hazard index of 0. 3 -

0. 7 using the ATSDR RfD, which would exceed EPA '.s acceptable risk 

standard of ,25 for the haza.rd index. 
, 

242; .Thµs, . this evidence, which is not in the form .. of a 

. '"battle of the experts•• but in the form of admissions by the. Army 

·· corroborateci .both. by the DEQ risk· as~essments ·and Plaintiffs'· .. · 

' experts, indicates· a li~elihood of harm to local residents and 

:farmers, including Plaintiffs, as a result of dioxin emissions 

from TOCDF. · The after the fact attempt by the Army, . and. Dr. 

Finley, to criticize the DEQ assessments as overestimating dioxin 

. emissions ~re, as noted sw;i~a, unpersuasive. The Army had eyery 

opportunity to c~itiqUe the DEQ risk assessment~ in the formative 

stages and either DEQ rejected the Army assert,ions that the 
. . . . . . \ \. . . 

assessments overestimated dioxin emiss.ions and risk or tne Army 

did not come up.with their perceived criticisms until.after their 
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expert, Dr. Finley, admitted on cross examina.tion that. the dioxin 

doses for·both the resident infant and the Farmer A infant .would 

result in a hazard index that exceeds EPA standards. 

243. The Army's expert on dioxiri, Dr. Guzelian, offered no 

specific opinion on what dioxin dose would be ha:r:inful, ~r. what a 
. . . ' 

. suitable protective RfD would be for public health ,decision~ _ .•. 

makers; includi,ng this Court, to use in deciding nuisance· .· 
i. 

controversies such as the instant case. However, Dr .. quzelian's · 

·affidavit does note the .. 1 pg/kg~day RfD. for d~oxin set by the 

fedei:-al ATSDR, wliicl,1 is relied on by Plaintiffs,· as does• Army 

risk expertDr .. Fiµley. Plaintiffs' experts confirm the 

appropriateness of using this or a more protective RfD •for dioxin 

iri light of EPA' s .1994 Dioxin Health Assessment. 

xVI .. CONCLUSIONS OF LAW REGARDING PLAINTIFFS' . LIKELIHOOD OF 
SUCCESS' ON THE MERITS.OF THEIR.TSCA cl.AIM 

244;.The Plaintiffs' claim under the Toxic SUbstances 

Col).trol Act (TSCA). is an origi~al action under the civil _;uii: .· · 
\, 

provision of TSCA at 15 u.s.c. 2619. ·.The court, a:Ccordingiy,. 

reviews the evidence de novo. 

245. The Toxic Sub$tances Cqntrol Act (TSCA) requir,es that.· 

the PCBs in the TOCDF waste be incinerated to a destruction and 

removal efficiency of 99. 99.99%: such· a demonstration is· required 

pursuant to 15 U.S.C. §2601 .et_~. and the TSCA regulations at 

40 C.F.R. part 761 .. 
. . . 

246. The analysis of the TSCA claim is straightforward. 

Plaintiffs claim that'.the Army has-not demonstrate'd the 99;9999"o 
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·destruction and removal efficiency (DRE) required by .TSCA for 

PCBs, andis'not.likely to achieve this DRE ori PCBs in the waste 

at· concentrations below 1, 000 p~rts per ~ill ion (ppm) . 'l'he EPA .. 

scientific report· submitted by 'Plaintiffs as ... Exhibit 2, 

Attachment B-1, supports this conclusion, as does. the testimony 

and affidavits of chemist Pat ·Costner and combµstionchemist.Dr. 

John Houston Mi+ler. 

24 7 .. While Army witnesses offered a different opinion,.· the 

Army did not .offer.the actual reports claimed.to support.their 

position. The Army position is ultimately undercut by the fact 

that the Army made a point.of only burning.PCB concentrations 

below 1, 000 ppm in tne practice runs whell' stack emission testing 
. . . ' . . . . 

was.not occurring; !'lndburned PCB concentrations'of.greater,tnan 

. li CiOO ppm when stack emissions t.esting was ta~:tng place. While 
. . 

this leaves. the ultimate question of what DRE would have been . · 

achieved on PCBs at concentrations of less than 1,000ppm fwhich 

are admitt.ed to be present in .the TOCDF waste) unanswered! it is 

. the Army' s burden under .TSCA to demonstrate anp. achi,eve 

compliance 'with the 99. 9999% DRE standard for all of the ,PCBs 

that will be burned, not· jui:;t part. For t_he purposes of this 

preliminary injunction,.:Plaintiffs' have satisfied their burden 
. . \ . 

' . . . 

of showing a likelihood· of success on the TSCA DRE claim. 

XVII., FINDINGS OF FACT REGARDING PLAINTIFFS' TSCA CLAIM . 

248. Based upon ct1rrent scientific studies regarding the 

'relationship between. the concent.ration .of waste· being· .incinerated 
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and the destruction artd removal efficiEmcy (DRE) , it is unlikely 

that hazardous wastes at concentrations at or below 1,000 parts 

per million (ppm) .will· be destroyed and removed to a level of 

99.9999% (6-9s). Tr. 152 - 154; P. Ex; (Miller Aff.) Ex. 2; P. 

Ex:. 2, Attachment E-1 (EPA Kramlich Repor,t). · 

249. Based. upon current .scientific stud.ies regarding the. 

relationship between the concentration of waste being incinerated· 

.and.the destruction and removal efficiency (DRE), there is no 

evidence that any incinerator is capable of destroying and/or 
' . 

removing wastes in concentrations at or below 100 ppm to a 

99.9999% efficiency. Tr.- 198; P. Ex. (Miller Aff.) Ex . .2; P. Exe 

2, Attachment B-1 (EPA Kramlich Report). 

250. The Vertac. incinerator loca.ted in Jacksonville, 

Arkans.as, operated under the direction of the u. S. Environmental 

Protection Agency (EPA) , and which was designed to destroy dioxin 

contaminated.waste to a 99.9999% DRE, only achieved a 99.96 .DRE. 

Tr. 154, 189, 

· 251. At TOCDF, the Army made a point of only burning PCB 

concentrations below 1; oo·o ppm .in the practice runs when stack 

emission testing was not occurring, and burned PCB concentrations 

of greater than 1, 000 ppm when stack emissions testing was taking 

place. P. Ex. 51 at 2; Tr.· 632, 636. 

252, The TSCA R&D Burn was divided into two phases. The 

first phase was a dry. run during which no monitoring to est~lish 

a DRE was done. The second phase was when .the DRE was 

determined. During the first phase, the. waste fed into the 
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incinerator had.an average concentration of PC:Bs of 314 ppm. Ex. 

51 ·at 2; Tr. 63;2. Because· this concent.ration .was· below 1000 ppm,. 

based on the· pheriomeri.on · desc.ribed above, it would have .. been near 

impossible for the DFS.to achieve·the required 99.9999% DRE, 

253. However,·when the DRE .was.calculated in.the second 

phase, the average coricentrat;i.on·Of PCBs in the waste feed was 

1247 ppm. As. this ,was above th.e 1000 ppm threshold,. the DFS was 

able to achieve a 99 .. 9999% DRE. This. does not, however, ensure 
' 

that thecDFS will achieve ~·99.9999% DRE during normal production 
. . 

as the·PCBconcentration.will·often be below the1000 ppm level. 

Ex. 2/ Aff. of John .Houston Miller at 1, para. 5. 

, _ _.. 

Respectfully submitted, . 

Mick ·G. Harrison, Esq., 
Richard E. Condit, Esq.· 
Ashley. · Schanmi.uer, . Esq; · 
Robert Ukeiley, Esq. 
GreenLaw, Inc. 

· 505 N. Walnut 
Bloomington, IN 47404 
(812) 339-2605 (Phone) . 

R. Paul Van Dam, Esq. 
Randy Skanchy, Esq. 
Jones, Waldo, Holbrook.& McDonough 

. 1500 First· Interstate Plaza.· 
170 south Main Street . . 
Salt.Lake City, UT 84101-1644 
(801) 521-3200 (voice) 

. (801) 328-0537 (fax) 
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dated: August 8', 1996 .. 

RandallM. Weiner 
senior Attorney 

.. Land & Water Fund of the Rockies 
2260 Baseline Road,.· St'e. 200 
Boulder, CC) 80302 
(303) 444~1188 

Robert Guild 
Atto=ey at Law 
3'14 Pall Mall 
Col~mbia, SC 29201 

. (803) 252'...1419 
·, 
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(801) 532-1234 ·. ·. ' 
(801) . 536~6111 (Fax) . 
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Capt. Michael E. Mulligan 
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Department.of the.Army 
901 North Stuart ·Street' .. 
.Arlington, VA 22203-1837 

L.isa Hol'den 
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P.O. Box 6.63. ' ,' .• ' 
Washington, o.c. 20044-.0663 
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·.Alan Greenberg. . . 
. Environmental. Defense . S.ection 
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UTAH 
ECITlON 

Debate over chemical leaks· heats up 
Incineration foes intend to 
use new data showing 
. leakage isn't skyrocketing. 

Copyright 1996 Deseret News 

By Lee Davidson 

Newer data-which the Army 
says is more-reliable- shov.• the 
number of new leaks discovered 
each year (at bases such as Utah's 
Tooele Army Depot) remains fairly 
constant over tirne1 even though it 
can vary greatly year to year in the 
short term. 

dangerous the older they become 
and, therefore, continued storage 
is more dangerous than threats 
from incineration now . 

The Army has repeated that po
sition this \veek in federal court 
hearings in Utah v;·here some 
groups seek to block startup of a 
new chemical-anns incinerator at 
Tooele. They hope the Army will 
use alternative destruction meth-· 
ods, which might delay the de
struction program by years. 

tenses about the risk posed by con
tinued storage," said Craig \Vil
liams, director of the Chemical 
Arms Working Group, an alliance 
of citizen groups near chemical 
arms Storage sites that are opposed 
to incineration. 

Oeseret News Washirigton correspondent · And for the past three years, the 
number of new leaks reported was 
at orbelo\v average (for the period 
between 1980 and 1995), which is 
far from a skyrocketing trend. 

In 1993, the Army, in resp-0nse 
to a Deseret News Freedom of In
fonnation Act request, pro\ided 
data about leaks, which seemed to 
sho\v a skyrocketing trend. 

WASHINGTON -Three years 
ago, the Army released data that 
showed the number of chemical 
arms discovered leaking each year 

0 appeared to be skyrocketing as the 
Ul nation's stockpile aged. 
~ But now, new information ob-
~ tained by the Deseret News 
". through a Freedom of Information 
~ Act request reveals that the 1993 

The data even show that the year 
with the highest number of leaks 
discovered was 15 years ago in 
1981, when the 512leakers found 
that year were almost three times 
as many as the 175 found last year. 

All that hurts one of the Ar'11y's 
main arguments for incinerating 
aging arms now: They grow more 

Those groups-the Chemical 
Arms Working Group, Sierra Club 
and Vietnam Veterans of America 
Foundation - say they plan to use 
data acquired by the Deseret News 
to dispute the Army position. 

.As the ne\\'Spaper reported then. 
it showed the Army found an aYer
age of 23 leaks a year in its chemi
cal stockpile between 1945 and 
1985. That jumped to an a\'erage 
of 94 a year between 1986 and 
1991. Then it skyrocketed to 254 
for 1992 and early 1993. 

~ data had problems, which the 
0 

Anny says it is trying to correct. 

LEAKS. 
Continued from A 1 

Earlier this year, the Deseret 
News·made another-request 
through the Freedom of Informa
tion Act for data it intended to use 
to update how many leaks had 

·, been found since 1993. Also re
quested were more detailed his
torical data from 1980 to 1995. 

The new data received did qot 
match historical data that the 
newspaper previously had been 
given, It showed the Anny changed 
the number of leakers it had found · 
in some years by up to a third. 

The new data also did not show 
any skyrocketing trend for new 
leaks. While the number of new 
leaks nationally varied greatly 
from year to year-from a high of 
512 nationally in 1981 to a low of 
57 in 1983 - the numbers were 
fairly constant over time. 

They showed an average of i75 
riew leaks 'Were found nationally 
from 1981 to 1995. The numbers 
found in the last three years were 
at or below that level. In 1995, 175 
were found. In 1994, there were 
172 leakers. And in 1993, 126 were 
discovered. 

So the Deseret News asked llie 
Anny which set of data-if either 
-was correct. After days of re· 
search, a spokesman said neither is 
probably totally accurate- but 
that the newer set is probably 
closer- and the _Army is trying to 
correct problems. 

Jim Allingham, spokesman for 
the Chemical and Biological De
fense Command at Aberdeen Prov
ing Ground, Md., said his com
mand this year inherited 
responsibility for tracking the 
number of leaking chemical arms 
and found some problems with ex
isting data. 

"It shows incineration has been 
driven on Capitol Hill by false pre· 

He said some storage bases 
counted things differently. For ex
ample, sometimes a weapon that 
had already been counted as leak
ing was c:;ot.nted again as another 
new leaker if protective packing 
around it also developed a leak 
and required anollier overpack. 

Also, he said some arms that had 
been drilled and drained for tests 
of llie chemicals they contained 
were apparently counted by some 
as leakers because they had also 
been placed in protective over
packing and stored with leaking 
arms. 

· And he said some questions 
arose about how anns once stored 
in Europe but moved may have 
been counted, and whether some 
anns may have been counted by 
more than one base. 

Allingha=n said the command 
has a man ...,·or king full time re
searching l:istorical records and 
current in~-entories to figure out 
exactly ho'i'i· many leakers exist, 
when they started leaking, their 
batch num::•er, where lliey are 
stored and ·Jther information. 

He said etat project "to essen- · 
tially give t!::ie records a good 
scrubbing~ is expected to be com· 
pleted bY tbe end of the year. 

Williams, willi llie citizens 
groups sub::.g to stop incineration. 
said the ne~· disclosures-suggest 
the Anny h.as used misleading in
formation to build support for in
cineration cf arms at eight storage 
sites natioc-.vide, which his group 
worries is Cangerous and could 
spread taxi~ wastes. 

''The Army was careful for years 
to not say C'Utright that the number 
of leakers was skyrocketing. But it 
would say they are old and rusting, 
and the cUClulative number of 
leakers is increasing over time, giv
ing the impression that lliey were 
skyrocketi!::.g," he said. 

"It pitched lliis kind of eminent 

tlrreat from an aging stockpile that 
it depicted as being on the preci
pice of an explosion purposefulJy 
to try to get people to accept its 

-program," he said. 
He complained that the Army 

was using similar arguments in the 
case about the Tooele incinerator. 
He said his· group hoped to use the 
new data obtained by the Deseret 
Kev.'S to dispute it. 

Of note, when Sen. Bob Bennett. 
R-Utah, said last month that the 
Army had convinced him that pro· 
ceeding with incineration was tbe 
Y.isest choice for Tooele, one of the 
reasons he listed was that he was 
concerned about the increasing 
numbers of leakers in storage. 

"The longer we keep them (the 
aging anns) without doing any
thing, the more dangerous they be
come," Bennett told a Senate 
hearing. 

He added that he was told dur· 
ing a tour of Tooele that new le~ks 
are found nearly every day and 
have become routine., 

"'This underscores for me the 
need to get on with this," he said. 

However, he said Friday that de
terioration in conventional exp:o
sives within the munitions is 
actually a greater concern to him 
- and he said scientists have 
v•arned it is a main reason they 
consider continued storage rislci€r 
than incineration. 

He noted if such deterioratio:J 
causes an explosion, it could ere.ate 
much more dangerous releases of 
chemicals than the tiny leaks th:at 
have been discovered so far. 

Bennett also said testimony a:-id 
other information given to the &:n
ate about test operations at a pil·Jt 
incinerator on Johnston Atoll al.so 
demonstrated that the incineration 
process is safe. "I never would 
have supported incineration witb· 
out that testimony on the recorC:. ·· 
he said. 

Please see LEAKS on A6 
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More detailed picture 
of 'leakers' emerges 
New data show only small 
fraction of all chemical 
weapons are leaking. -

By Lee Davidson 
Deseret News Washington correspondent 

WASHINGTON -Besides rais
ing questions about whether chem-· 
ical anns are more likely to leak as 
they age, new data obtained by the 
Deseret News also paint a more de
tailed picture of leakers nation
wide and at Utah's Tooele Army 
Depot. 

That ranges from revealing the -
total number of leakers to what 
types of arms are most trouble
some- and that only a small frac
tion of all arms are leaking. 

· Following are highlights: 
•Between 1980 and 1995, 2,798 

chemical anns nationally were 
found to have leaks, which are usu
ally so small they are found only by 
special detectors, and a tiny drop 
can be deadly. 
_ •Tooele Army Depot had 1,532 

of those leakers, or 55 percent or 

the national total. Tooele stores 
· 44.5 percent of all the nation's 
chemical anns by weight. 

•Between 1980 and 1995, 
Tooe_le averaged finding 96 new 
leakers a year. But it has found less 
than that average in four of the 
past five years. It found 62 in 1995; 
89 in 1994; 70in1993; 182 in 1992; 
and 45 in 1991. 

• The leakers found in that time 
at Tooele included 589 M55 rock
ets; 432-105-millin:ieter artillery 
shells;-290 155-millimeter shells; 
128 one-ton, bulk~storage contain
ers; 41 M23 land mines; 17 750-
pound bombs; and six 4.2-inch 
mortar shells. 

• Excluding leaking one-ton 
bulk containers, leakers at Tooele 
contain at least 13,854 pounds of 
deadly chemical agents. 

New data, for the first time, said 
how much agent is contained in 
each type of munition, except for 
the ton containers. That is only 
five-hundredths of 1 percent by 
weight of Tooele's 13,616-ton 
stockpile. 
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• Even if ton containers con- 1 
tained a ton of agent (they likely i

1
,l: 

don't because, for example, 750-
pound )Jambs have only 220 
pounds of it), leakers would still _ : 
contain just slightly under l per
cent of all arms stored at Tooele. 

• Nationally, excluding one-ton 
containers, leaking chemical arms 

. contain at least 35,649 pounds of 
agent, or about six-hundredths of 1 
percent of the nation's 30,599-ton 
stockpile. 

•Nationally, if one-ton contain
ers contained a ton of agent, leak
ing chemical arms would still 
amount to about half of 1 percent 
of the national stockpile. 

• About half of all leaking arms 
nationally are M55 rockets-· 
1,451.of them were found leaking 
between 1980 and 1995. 
· • The next most problematic_ 

arm appears to be the 155 mm 
shell, with 478 leakers, followed by 
the 105 mm shell with471. 

•Between_ 1980 and 1995, An
niston Chemical Activity, Ala., 
found 632 leakers, or 23 percent of 
the total nationally; Umatilla 
Chemical Activity, Ore., found 318, 
or 11 percent; Blue Grass Chemi
cal Activity, Ken.~ found 155, or 6 
percent; Johnston Island in the Pa
cific found 95, or 3 percent; Pine 
Bluff Chemical Activity, Ark., 
found 36, or 1 percent; and Pueblo 
Chemical Activity, Colo., found 30, 
or 1 percent. 

: 
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I 
UMATILLA CHEMICAL WEAPONS LEAKER FIGURES 

\ 'i. 

Tl1e following figures 1are taken from Army data gotten through the 
Freedom of Information, Act! July t9, 1996 .. 

. I 
Total number of CW i~ems stored at UMDA : 220,599 

Yea.[ # Leaks;r§. 
1980 - 17 
1981 - 4 
1982 -
1983 -
1984 -
1985 -
1986 -
1987 -
1988 -
1989 -
1990 -
1991 -

16 
2 

185 * 
9 
8 
6 

29 
7 
1 1 
8 

1992 - 5 
1993 - 8 
1994 - 0 

(9) 

1995 - 3 
TOTAL - 318 *' 

i ' 

I 

'' 

I 

i 
• Signifi~ant increase due to large number of M-55's 

drilled into for 1985 M-55 Rocket Stability Study. 
(U.S. Army Annual Status Report, December 15, 1993) 

.~TOT,AL with 1985 adjustment - 1 4 2 

Percentage of leakers of Umatilla CW Stocks using total of 318 : .0014 %. 

Percentage of leakers adju~~ing 1 ga5 figure to represent average of other 
I . . , 

years (9) leakers per year· riot including M-55 rockets drilled : .0006% 

This current information doe~ not indicate any increase in the number of 
leaking items over time, In; fact, substitrJting the averaged figure for the 
15 years for 1985 shows thei same number of leakers during the period of 
1980 to 1987 as through the.I. period of 1988 to 1995. 
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Dear Wendell: 

T!fE WHITE HOUSE 

WAsH!NGTON 

Julv i1, 1996 

... ;,; . 

I am pleased that we were able to reach an 
agreement on the Ford-Brown chemical weapons 
demilitarization <U11endment to the Defense 
Aut.horization Act .that the Senate adopted on 
June 26 during debate on S. 1745. The National 
Ac;<1demy of sciences (NAS) concluded in its 1994 
stady that the continued storage of these 
obsolete and dangerous weapons poses severe 
enviro~.mental and safety problems for workers 
and communities .. I am dedicated to ensuring 
that these weapons are descroyed as quickly and 
safely as possible. 

I am also committed to going the extra mile to 
explore whether there may be safer and more 
environmentally sound alte:tndtive5 to Che Army's 
baseline incineration system, even though the 
1994 NAS study concluded that the baseline 
system has been demonstrated as a safe and 
effective disposal process for the stockpile. I 
continue to believe that a well-desig!led 
incineration system can be a safe and 
envirorunentally acceptable means of destroying 
these weapons and that any potential decrease in 
disposal risks through alternative approaches 
must be balanced against the ·increased risk of 
storage by delaying.destruction. Still, I 
real.ize that technology is changing rapidly and 
that it' is our responsibility to explore all 
alternative means of d.estruction. My 
Administration will. work vBry hard to cnaure 
that all Americans have a safe and healthy 
envirorunent. As we go forward with our program 
to dispose of these dangerous weapons, we will 

.... ·., 
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not pass on an opportunity simultaneously to 
look far alternatives to incineration . 

.. -, :····"~;-·t;~-~~:~t;_d;)~.."".,1·• '~-- . . 
__ .r urge the House-Senate_,, Conference committee to 
· ·act f'avorably on this amendment. I am asking 

the secretary of Defense to work with the 
Cong·n,ss to ensure that this pilot project 

.receives the highest priority in the Chemical 
Demilitarization Program. I commend you for 
seeking alternative solutions to this very 
difficult problem. 

Sincerely, 

The Honorable Wendell H. ?ord 
United States Senate 
Washington, D.C. 20510-1701 
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New Gulf War chemical report issued ~ 

. . . : ; .1. 
of the Pentagon, whieh until recent- June, about -150 Americal) combat - ? 
ly hll~ fosistep th"~ it ha<!. no ~vi, - . ~ngio~s blew -up an Iraqi an;ena! - i 

_ _ _ _ __ _ . ___ _ _ denre that :<\Jner_-1cans troops were .'ii: a btinker n~ the l!OOthert! Iraqi }, 
. BY PHILIP SHENON _ Bat1n _ _ _ _ _ _ -exposed, to_che!Ii!Cal weapons,- L __ VJ!lage <Ji Ka~1s;yak The _bun)rer · _ ~ __ ,, 

Pentagon acknowledges 7 incidents -
- . - . . 

New Yo••-T1Me:s Na•s S•.vicr _ _ Ii: the past, tlw_,Pentagon }~d .-.?>:Sci - - and h -Ith offi iaf !? was later Cletermmed to have con- ~ 
__ WASHINGJ'ON~_ThePenta- said1tknew_:of only two •cred1bl(- th n.e1ti~~D f!· ·~ s 1-taine4-chemical weaf.[<i¢; induiling _- ;; 

-gon has ack_ now le_ dg-ed in_ " n_ ew re- :de __ tecti __ - -_ · ons of th-e ____ m __ kal weapom_·_in__ -:,.;r::t":nse_ 1. 1 ~park_ _ erit 
3

,__-c"· n_owth · ·_ mustar_ d gas_ · and - the -~erve · ,,,,_- s · ~ . ff 
t - "- --'- · - I · · · - - t" c -G Jf w -- 00 h - ... - - h - """""' "''t 1tt e.is nown a"""t _ e _ . - . -. . . __ . - ,,~ -· _ _ por t,wt wiemica weapons, we;e _ ·~e_.- - u . .ar, _, . t •.111a,..,e wit _ q . _,_-.;.h l•'-· ~,, , -_-, • --- -• - ·'·sarin: · :. . 

deteetaj as many-as seven tunes m Ciecli nnlrurry-eqmpment The new_ ong.,,..., ~ !-1'-c""ects L!'-expos_ure _ · . , , 
the first week of the 1991 Persian reWct, which was dated Aug. 5, TE- to trace !'mounts of chemical _ . Many_ of the ~khers who pijr· : ' ·1 
Gulf War near stl!&ing._areas in c<runted those twc detections and_ WEaP!>ns. like those that were de- tiapated m the mission on March. 4, : 
northern Siindi Arabia, wliere rens said iive othern reported in the first - t~cted More than 00,000 Gulf War 1991, a few days after: the end_ pt : '., 
of thousands of American troops week of the war •·cannot be- dis- veterans ha"le asked -for_ special . fh~ ~· have r~ed m recent £1- _ • ··--
were fuiused. counted." _ government health .&:reemngs to tern1ews that -they have clrrorilc i ., : 

.While insisting that it still hacl 'The report; wbicl> pulls togeth- determine· if they·suffer from ail-_ ·gal!trQintestinal ailments and mY.s- ~ J: ~-
no concluSive evidence that }weri- er infonnatien irom intelligence re- ments related t<? the~- _ ____ _ _jm=xa~es.'and-othiU-.,growthsc_ ----r-· ~ ---- ---

·-CEl!l-~<iJdjers w.ere .e:iter.,;ixpose& to---1lf)rts -an<hith-er· go1ierlfment stua-. -~ -fu --jUne, -the Defense Dell';lrt- Those soldiers have rontradict- i : f 
Iraqi chemical weapons, the De- ies, some <>f them made public ear Ji- ~ent acknow1edg:ed !Or the first. ed several elements in even the new : f" 
fense Department said in the report er by the Defense Department, will June :that there. was evidence.that a Pentagon account ·of the incident. - ;. . 1: 
that _it was· "iurther e:tploring -ti_ie · doubtless be seen- by ailing veter- - sign!Jicant number .of · American: . They maintain that the buriker had 
plausibility" that small am<>unts of ans of the Gulf War as additional soldiers :may have _beer! exposed to not been sean:heclfor chemicals be
chemii:al agents passed over Amer: evidence that they were made ill by chemical weapons, 'and that the ex- fore it was demolished and tl~t 
ican troop~ after American chemical agents released in the posW-e may b:ave been t~e result of- · sensitive chemical defection' eqnip

''.f.· · _ I bombers. destroyed Iraqi arms de- war, _ _ _ an error by American military com- men! the battalion carried regis
:;:: at I p!1ts and factorjes north of staging -:>And the report is als<> likely to manders. tered the presenre of toxins imme-
:'.;iil>rt . areas near the Saudi city of Hair al- di-aw new attacks on the credibility ·In the inciclent disclosed -in diaiely after the blast. 
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Sun1mary of Testin1011y froin the Prelhninary Injunction 
Hearing on the Utah Cbeinical Weapons Incinerator 

.July 15 through August 2, 1996 
Prepared by the Kentucky Environmental Foundation 

August 1996 

~ 

On August 13, 1996, the motion for a Preliminary Injunction 1Pl) brought before the Unite,d States 
District Court for the Disuict of Utah, to prohibit live agent operations at the Tooele Chemical 
Agent Disposal Facility (TOCDF), was denied, The motion was brought by the Chemical, 
Weapons Working Group, the Sierra Club and the Vietnam Veterans of Am.enca Foundation. 

The burden of proof in a PI motion is exu·aordinary. ln order for a Pl to be granted. plaintiff' 
must show: a) a substantial probability of success on the merits: b) a threat with in-eparable injury 
in the absence of the injunction; c) potential injury outweighs any damage to defendants: and dl that 
the injunction would be adverse to the public interest. 

Histotically, the Federal Coun defers to the Govemment in actions brought by citizens against 
such agencies. ln this case deference to government agencies happened to an extreme. 

Regardless of the Court's mling, plaintiffs not only consider themselves as having met the burden 
of proof, but deem the testimony presented to be of great importance to the public. regulatory 
authorities and elected officials. 

This sununary is therefore presented as an informational supplement to the ruling and any media 
that may have appeared sun-oundJng the issuance of the denial by the Coun. Copies of citations 
referenced by page to the Hearing are available frorn KEF. 

National Environmental Policy Act !NEPA) 

The Supplemental Environmental Impact Statement (SEJ.S states): "Agencic:; are required to 
perform a SEIS if: a) the agency makes substantial changes in the proposed action that me ielernnt 
to environmental concerns; orb) there are Wroifjcant new circumstances or infonnation relevant to 
environmental concerns and bearing on the proposed action or its impacts." 

E'.l.ID.nti& claimed that new iQfo!J!latjon on health risks posed by dioxin and other emissions. 
shown in the Utah DEQ's Health Risk Assessment and the EPA's 1994 Dioxin Health 
Asses~ment. The Army's own expert risk analyst testified dioxin exposures tCJ fm·mers and infants 
CJf both residents and famJers would result in an unacceptable health risk. 

lncineral\lr Emissions Impact on Public Health 

From testimony of Dr. Brent Finley, Army Health Risk Assessment Expert: 

Q: And the fa1mer A number * i~ about, what would you say, l 4 times higher than the 
residential adult, approximately? 
A: Yes, somewhere between 10 and 15. (p. 1111) 

•Note: The January 1995 and January 1996 Draft Health Risk Assessment (HRAJ showed 
the cancer tisk to subsistence farmers at 90 tim.es EPA acceptable standards The EPA 
standard subsistence farmer scenario (365 days of residence; 44% Beef, 40% dairv. 95% 
vegetable cons~mpiion from on site production) wa.5 subsequently ch,rnged in the frnal 
HRA to reflect in the case of Fanner A :175 days residence: 100% beef(only during 
residence, 0% the rest of the year), 0% dairy, 0% vegetable consumption from on site 
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production. 

Q: And you performed here residential Infant Breast Feeding Scenaiio? 
A ; Correct. , 
Q: And you clarified that the calculations of the overall hazard index in Table 1 hree for the 
Infant Breast Feeding Infant did not include Dioxin at all, i~ that corn:ct'' (emphasis addcL\) 
A: Correct. (Tr. p. 1128) 

Q: If yo\! were to adopt yo11r Md the State's culc11!ations for dioxin, expot;ure to th_e resident 
infant, what wmild be the hazard index for the resident mt ant for d1ox111 exposure 1 

A: You would take the dose .3 to .7 and divide that by one, and that would give you :i to .7 
pg/kg/per day (Tr. p. 1142). 

*Note: The acceptable dose for infants accord.ing to the Agency for Toxic Subotan<.:cs and 
Disease Registry is .25 pg/kg/per day. 

Dr. Finley also conceded on cross exam that the dioxin doses that would havebeen esti_matni using 
the Utah DEQ assumptions would have been between 4.2 and 9.8 pg/kg/day tor the 1ntanl ot 
Farmer A. (Tr. 1155-56) 

The emission of dioxin and dioxin-like chemicals and their impacts via food chain exposure 
for farmers and infants, particularly in light ofEPA's 1994 Dioxin Reassessment (Health 
Assessment), were not assessed in the 1988-89 EIS's prepared by the Army. The 1994 Dioxin 
Health Assessment also notes that incineration is the primary source of d.ioxin in the U.S. 
environment. 

From te$thnony of Robert Perry, chief of the Risk Management, Quality 
Assurance Office of the Program Manager for Chemical Demilitarization: 

Q: "Has your office ever done any analysis of potential hmm to hurnan health from exposure 
to any pollutar1t other then nerve agent?" 
A: " Formal wtitten analysis, no." (Tr. p. 66) 

There is a new body of scientific infom1ation on the heath impact of endocrine disrupting chemicals 
that will be released from TOCDF, including synergistic effects of these chemic~ls when present in 
combinations, that was not available nor considered in the 1988"89 EIS proce;,s. (July 11. 1996 
Supplemental Affidavit of Dr. l'eter deFur, Plaintiffs Ex. l l9) 

The proper place for any further analysis of these emissions exposures is in a Supplemental 
Environmental Impact Statement as required by NEPA. 

New Information on the Potential for Release of Nerve Agent: 

There is m;w information on nerve agent releases and accidents at JACADS which began after the 
1989 site specific EIS which are only now. as the Anny admits, being analyz.ed in a Quantitative 
Risk Assessment process that is not yet finished. 

From testimony of Richard .Holmes, Associate Project Manager, TOCDF: 

Q: Now, it's true, is it not, that the larger, what I would call the more comprehensiv<c 
quantitative risk assessment study is actually being prepared as we speak and has not l:ieen 
finalized? 
A: It has not been published as a final docurnent. That is correct. (Tr. p. 752l 

Robert Perry, chief of the Risk Management, Quality Assurance Office. adnutted to live agent 
releases at JACADS on 12/8/90; 3/23/94; 3/1/95: 3/17/95 and 411/95 (Deposition. Tr. I 22-23 i. 

Repeated requests, including formal Freedom of Information Act requests over six months ago, 
2 



from PMCD for more current infom1ation on age.nt releases and perfo1mance report' from the 
JACADS facility have not been responded to. Concemfog agent releases, negative air 
pressurization is critical to preventing agent releases. 

From testimony of John Cluff, Assistant Program Manager for Systemization and 
Ope!'ations at TOCDF: 

Q: Have any difficulties in maintaining that negative pressure been brought to your attention 
regarding TOCDF? 
A: Yes. 
Q: Do you recall which ones actually occtmed in any particulm· instance? 
A: No. 
Q: All right. 
A: There are numerous examples of all of them. (Deposition Tr. 143) 

Chronic Automatic Continuous Agent Monitoting System (ACAMS) aiarms were experienced at 
the JACADS facility. These alarms are designed detect agent in the stack during opernlions and 
trigger the automatic waste feed shut off. Problems with the alarms have been noted by the 
National Reseru-ch Council among others. Obviously, adequate monitoring and wtm1ing systems 
tue critical to all aspects of safety at the facility and within the community. 

*Note: The PMCD "Lessons Learned Program" purpose was to have incorporated 
remedies into the TOCDF facility of problem1i that occurred at J A CADS. 

Q: Do you know whether the [alarm) systems used at TO~DF <Uc identical to those used al 
JACADS? 
A: Generally speaking they are. 
Q: Are they the same brand and model? 
A: Yes, sir. (Deposition Tr. 154) 
Q: Has there been any alteration, modification of the alarm system at TOCDF in respon'e to tk 
experience with those alarm at JACADS? 
A: Not that I'm aware of. (Deposition Tr. 156) 

In addition to the alann systems, there have been numerous problems experienced al TOCDF that 
mimic those at JACADS. Examples include: jamming of blast door gates; jamming of feed 
chutes(Perry Dep. Tr. 138-40 I Cluff Dep. Tr. 134); problems with the rocket shem· machine I Pre
Op Survey, 10/18/95) and; the Munitions Tracking System*, among others. 

Q: Now, there is a report called the "Assessment of the CSDP Mun.itions Tracking Curability", 
done by the MITRE Corp, September 1995. Have you ever seen this report before" 
A: No, it does not look fanuliar to me. 
Q : Now, I take it that not having identified it or recalling it that you may not recall the purpose 
of the report. Do you happen to know the purpose? 
A: No. 
Q: Let me refresh your memory .... In the report that evaluated the performance of JACADS 
during OVf, the National Research Council stated that, "Munitions trnck.ing is critical to the 
safe operation of the special-purpose furnaces." And that, " deficiencies identified al J i\C ADS 
in munitions tracking are a safety concern and call for modification." .... Do you happen to 
know the problems that are addressed in the report? 
A: No. (Deposition Tr. 138-41) 

There have been several air dispe~ion models developed and appNved by EPA during the time 
since the 1988-89 EIS process which the Anny ha> failed to consider. The Am1y has relied on the 
same modeling system for over 20 years, the D2PC model According to testimony given hy Dr. 
W. Gale Biggs (Ph.d .. Meteorology), this modeling greatly underestimates downwind hazards 
from accidents involving agent releases at TOCDF. 
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Dr. Biggs was asked to run a Anny generated agent release scemuio, used in their risk assessment, 
on an EPA approved system known as $creen 3. TI1e Army has specific reguJations (/\.R-385-61) 
in which certain "ceiling values" or, "the maximum exposure concentration of agents at any time, 
for any duration," ·they are not pernlitte~ to he ·above in their Risk Assessment, in order to operate. 

From testimony of Dr. w: Gale 'Biggs, .President of W. Gale Biggs Associates, 
Denver, CO: 

Q; Now, could you just explain in l~ytertns, exactlywlfat you did. find in this run in terms of 
the predicted air concentratio11~ fromJfie Screen 3 moi:Jel .. Whi;t did you find? 
A: The release I was given was 2.3 .kildgrams averaged over a 3.2~ minute time period. 

Since the Screen 3 model i}ses llb~Iy aveqtges, in order to relate that number to the model 
I took what I thought was .a Y!'\I'Y lib,era1 assumption and ~ve(aged that exposure over an hour's 
time, which means that I bask:i!lly r¢dup~ its emission rate by a little less than a factor of 20. 
This would be in the Army's favor $at I.did tlrl~. 

I' then cmnpared theseto ihe'ceilinll values that were in Um Anny manual and found that I 
exceeded U1ese num~ers. ·This was $.·i imply .a concentratio1ithat Wal! not to be exceeded. . 

So therefore, I think whatI did was a Yety liberal. look at, from the Army's point of VJe.w' 
at downwind concentrations aiid stilifoundthaH could not. come up with numbers that were 
less than their ceiling valuesc_(Tr, 11°6..08) . · · 

The results were as follows (Biggs Affid,avit-Plaintiffs Exhibit 204): . . . ' 
. ,1;, 

. ARMY cEILrn:olvAI.uESBY CHEMICAL AdENT 
· (values in,ln:ucrcJgrarus per cubic meter) 

AGENT 

GD 
GNGB 
vx 

. I 

! 

H, HD;HT .· ... 
L. . 

CONCENTRATION 

.03 

.I 

.01 
3.0 
3.0 

SCREEN 3 RE. SULT~.·,.AT.·MAXIM!J·.···· ·· .. · .... M .. CQN.C.ENTRA'I10!'1S AND.AT fJQOMJ:!,11iRS WWNWJND 
. (values in ·crog~ per cubi~ meter) · 

" 1:··• . . · .. ·• 

.MAXIMUM 8000 m 

STACK 101 . . . . .. 
·Without Building Downwash .· . 
With Building D9wnwasli: ' 

STACK 102 . : , 
!Without Building Downwash 
With Building Downwasb 

8.8 
27.2 

A .. 7 
64.3 

----.. -.-·-~·~~-~----~. ~~· 

3.3 
4.2 

2.3 
3.9 

The distance agent would travel ,irqm evtnt is certainly criticalinfonl,'lation upon which to 
determine risk as well as in developing eijletgency response capability, The TOCDF facility is 
located approximately l.5 miles from the b~undaiy of the Depot. (Tr. 523) 
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From testimony of Jeff l'rinCipe,; Chief Surety Officer, TOCDF: 

Q: Is it yom opinion that there's no reasonable. worst.case scenario from TOCDF processing 
that could lead to a one percent lethality zone extending beyond the boundaries of the [Tooele 
Depot] facility? · ·. < .· .. ' .. . · .. . . 
A: 1t's my opinion that based on the.se emetgency response plan scenarios aud any other likely 
scenarios we oan develop, reasonable scenal'ios, that we would not get a one percent kthality 
arc off the confines of the iristallati9n. (Tr. 495c96) . . 

. . · · : : . . : . I . . " . · . ·: · 
From testimony. of Gary Boyd, .. 1J1~sk 'Manager for Quantitative Risk Assessment 
for Science Applications lnternat onaLCorporation (u11der contract with PMCD): 

Q: Would youacknowledge that ch~mical age1it1el~ased into .the atmosphere in the Tooele 
vicinity would have the; po\enti. · ftl fotu. ·~veJ¥tg'25, 30 miles or more? 

· . A: It could undet certain circl\lllsta1i1ces,'yes. (Tr. 982). ·· · ... 
I , ·,, .. 1.·' .. ··· ': : .• . .',.···.· · . ." .. . 

•New Inforn13tion Abobf Modiflqition~. to the CY\!_J'!·Qjf.\;_L 
Which PoS~ .Eirvh'OIUitental. · lfilJ1.1\Ct~ 

The original proposal assessed in tile 1~88/89. EIS has changed sigiiificantly causing new 
infor:n,iation on e1:1v.ironmental impacts. iThe Ainiy ~tend to sirtiUl~eously process expl.osi ve . 
mumt1011s (conta.i.nmg ageqt) such as rockets andbombs together with agent~fdled rnntamers. This 
creates new accident scenarios whi.ch h.Ave yetto)ie 'addres~ed. 

, , . I.. .. . .,, . .·., . 

From .:testimony of Jeff Princip~,'Cl~ief .Surety()fficer, TOCDF 

. Q: So I take it you've never add.J:e.ssect in your doWiiwind hazard analysis a scenario where a 
rocket would be detonated while bei\ig ~lpf\Cked in the 1.111pack area and strike a ton container 
or spray tank full of agent? > :: . " · . ·. · . . 
A: Not that--I'm sure fofe:x:erc;ise pprposes we'll pursue .that. 
Q: ~ut that hasn't been done to this point? · · · · · · · · 
A: We haven't donf that at this poln~.· .· · · . · · 

The programmatic and site-specific EIS isonier!iplated oul{processing bf a sir1gle type of munition 
at a time, consiste.nt with theJACADS f~cillty. In fact, tqe final site~specific EIS for TOCDF 
stated that operations there woUld {tot ell,ceed those at JACADS and therefore the JACADS 
experience would be direcctly applicable .. (U.S,·ArrnyPMCD Hazardous Waste Management 
Study, September, 1995). · : •·· · ··. · · . ·. · . . · 

• ' ' • '·1 • • ' ;·_ : • • ' 

These cdcprocessing plans were added ~jthoiltpubllcJ!'lview and radkally increase the potential 
for accidents involving larger amounts Of agent releases and their impact on the public and the 
environment. · · · · 

Failures of the Dtim1age ~cinerator and.the Brine Reduct.Ion Area, cancelling plans in the 1988·89 
EIS to bum carbon filters and personal protective equipment with. no definitive plans on whut will 
be done with this material are also exainples of new infonuatlon riot considered in the original EIS. 

Availal;>ility, · fe~sibilitr ,mul Enviro111~1ental 
Impacts ot 'A.lternative Technologies: 
. . . .. , · . . 

AdV;lnce.s in applyJJ1g alte1'1.1ative technoiog.ies for destro)'iug cherriica1 weapons is both new 
information and a significant change in <.]ircumstances that require a SEIS, 

. ' :,· ·=· ' ' . ' . . 

PM CD's failure to consider theles~erlin~acts alten1atives may have t11an incineration on the 
environmenr is arbitrary and capdoi~us. .'· . . . . . ·. . . . 

From testimony of DJ:. Francis. Holin; Head. of the Army Alternative Technology 
'5 



neview Board: i 

I . 
Q: Do you have an opinion as to thei value ofdeveloping these [alternative) teclmologies for 
future uses or for treatment of other1hazardous waste? · 
A: Oh, I think alternative technologies have great promise, and.I am supportive of these 
tecl1.11ologies. These technologies c~h be made to work, not only the tluee that were chosen for 
the NRC to evaluate, (Tr. 909:) ·: 

. . .. <I , , " . . . 

Several of these altemalives teclmologies c\urently have comm~ri::ial-sized.operations treating 
hazardous waste, In addition, some have entered.into contracts for.the disposal of chemical 
weapons with other countries (i.e.: M4 )vitl1)apan; AEA Technologies, Ltd. with the British 
Ministry of Defense), and/or with other1'branch~ of the U.S., irii!itary fordisposing of component 
parts of the CW stockpile, sue):!. as ener.g~ticS; metal paftS and propeil!)Ilts (i.e.: Eco Logic, Inc. 
with the Navy; M4 with the Army), Rece\1tlaboratory.tests have demonstrated 99.999999% DRE 
for agent by Molten Metal(M4 ), Gas Phiise .ffydrogen.iultion (Eco Logic) and Electrochemical 
Oxidation (AEA Technologies, Ltd.) with no hazardous ei:ni~sions.{fr. 826-27. These 
Dllstruction Removal Efficiencies are lPO'tim.es better then the ilicineration process has 
demonstrated. · · '" · · · · ' , " . ,j '\ 

PMCD and the Anny have never done~ c~rnparative [walysis of the.afr emissions from TOCDFs 
incinerators versus an alternative tecluiolbgy. In addition:, the Ar:my has yet to incorporate ti1e 
health and environmental .risks po~ed, by,ir1cii1erator emissions in their comparative risk assessment 
of continued storage versus inci11eratioa. .. . . · . 

Finally, it is impo1iant that in cases such as thed1sposal of chenucal weapons, ar1 activity which 
requires the. utmost precision and care, jhat procedures be followed to insure adequate safety and 
regulatory compliance, The following ~estimony Was given by'Mr. Mrutin Gray, Section Manager 
for the Utah Division of Solid and.Hazi\J:dous·Waste Chemical Demilitarization Section. He is in 
charge of pennitting and regulatory oversight fotthe State .of Utali for the TOCDF facility. Mr. 
Gray holds a bachelors degree in geology from Brigham Young University. 

•' ' ., ' 

Q: Is it accurate to say that your se\:Jtiol1 is supported by, fue,A,t:my'with respect to your review 
of the proposed Tooele facility? Are y(m;aware of an)' finanCial relationship between your 
sectirm and the Army with respect fo yobr review of the. facility? · 

. A: ¥es,. They pay for the time tha~we spetid ont,heit' facility ... 
Q: Do you,corisider yourself an ex!'iertinRisk Assessment (RA)'! 
A:l'/o. . ' ... · . .· .. 
Q: Nonetheless, your section hasre!sponsibilitY with respect to risk assessment review of the 
proposed Tooele facility; is tliat corteet?. · . · , ·· · · . 
A: Yes. Not the review, bllt we have cohdu,1ted risk assessments for emissions froin that 
facility, · · , .·, · .• · .. · . · · , · . 
Q: Mr. Gray, with respect to the departments 's decision to pennit tbe facility, what role if any 
do you understand the risk assessrnentfo play? . · · .· · · · 
A: As for pernlitting; it c!,lc!n't play a tole because it had already received the pennit. 
Q: If the risk assessment had concluded that the operations .of the facility posed a risk of harm 
to human health or the e~vfronrnent, C?uld ~l~e c\epartmeri,t'S response have been to either 
revoke or deny the penmt to operat~the fac1hty, . . .. , · . 
A: If there was an unapceptable ris);t·theJacility would not operate. (Tr. 214-25) 

Con1Jnued testimony showed that the F~broru:y, 1996 Risk Assessment (RA) did not include a 
fobsistence farmer (Tr, 226)-or the brea:~t feeding infant of a subsistence farmer (Tr. 227); that it 
was the first and only RA to be released to the ptiblic for comrrient (Tr. 228); that it was not th1~ 
only RA done, that there had been two'previous RNs done on TOCDF, the last in January 1996, 
marked "Not For Release." (Tr. 228-9) · · 

Testimony al;o revealed: the deslgnati~n ,;NotJor Release" was placed on ti1e document after 
~laintiffs lawsuit had been filed (Tr. 23,1•32); the J.amiary,,'96 document included the subsistence 
fatmer (Tr. 233); the January '96 document included the breast feeding infant (Tr. 233); that the 

I . . . 
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breast feeding infant in this RA (Jan. 9Q) ~as presumed to be exposed to Dio.xi11 and Furan , 
contamination in breast milk (Tr. 235); ~at the. addendum which was the basis for changmg trom 
the EPA RA guidance of.including subsl.stence farrners was ignored. 

Q: p~1 you know whether or not the addendum one was made available to my clients, under the 
Public Records Act of Utah? . : · · · · · 
A: It was not. . . . . 
Q: And would you state why? 
A.: B,ecause we dqn't have a c6py o~ it. 
The :Court: Who does have a cop:>;? 
A: We're still searching, but to date :we have not been able to find anybody with a copy. 
The Court: Did the same contractor do this shidy? Why couldn't you just call him? 
A: \Ve did. The discs th11t they.had this addehdum on, they overwtote with the updated 
infomiation for the February, ,1996 i·epo~t· . . · . · 
*No\e: The February; 19.96 RA. had ¥0· s?ch addendwn attached. , 
Q: Do you know whether or not an)! hard copies of that addendum have been destroyed? 
A: If we had hard copies; most like![):' fhey were recycled or dest~·o~ed. . . . . 
Q: You perr\JJtt.;-.d addendum one: to be destroyed, artd thereby elun111ated it from aviulab1hty 
for public review? · 
A: Yes. (Tr. 239-41) 

Mr. Gray went on to testify: 

* That the addendum upµn which tl)e State decided to ellmit1ate the breast' feeding infant from 
the RA was also destroyed or recyc~ed; · . · . · 
*That a January 1995 AA had also been done and kept from the public in spite of formal 
requests fromcitizens; · · .. · ·• · · ·. .· . 
* That cancer and non~cancer risks found h;l both January document were over EPA acceptable 
levels for some population gr(l11ps; .. , . . . . 
* That the Army had full access to these RA's and was involved with U1e decisions that resulted 
in the omission of !hese. groups; • ..... · . . . ' . . . 
* That the Ai.my specifically communicated with the Utah DEQ conceming changes in the 
rnethods i,ised to evaluate the dsks ai1d it'~ impact on jobs and operations at the Tooele Depot 
Soutjh Area, and; .. · · , · 
* nurnerous other adnlissious (Tr. 241"67) ' · 

.. ' 
In short,,· the Anny and the Utah I>EQ coiltinually revised the dsk assessments that showed 
unacceptable health risks to populations ofUtah, behind closed doors, refusing to provide 
requested documems to the public. until '.their Vl)!SlOtl of the RA was within the required standards 
of the U.S. Environmental Protection Agency. Otllytheu was it released to the public for 
comnmnt. The earlier documents \vere pever released uutil this Hearing. 
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1 P R ,o C E E D I N G S 

2 THE COURT: We are here in Chemicals Weapons 

3 versus United States Department of the Army, et al. 

4 This is the time for the closing arguments. 

5 Plaintiffs, yo~ may go ahead. 

6 MR. HARRISON: Thanks, Your Honor. 

7 Your Honor, the plaintiffs seek a 

8 preliminary injunction from this court based on three 

9 claims: A violation of the National Environmental 

10 Policy Act for failure to perform supplemental 

11 environmental impact statements, a claim for creation 

12 of a nuisance, and a claim for violation of the Toxic 

13 Substances Control Act, a destruction efficiency 

14 requirement. 

15 Agencies are requi~ed to constantly 

16 reev~luate their projects and proposed projects to 

17 d~termine whether new facts and circumstances are 

18 significant enough to require supplementation of the 

19 original environmental impact statements. This is 

2'0 reflected in the regulations in both th.e Council and 
J."'i_·~· 

21 Environmental Quality and the Army's r\"1;'\4lations 

22 themselves. 

23 Whenever changes to a proposed action result 

24 in significant environmental impacts that ~ere not 

25 evaluated originally, then a supplemental 
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1 environmental impact statement is required. In this 

2 case, the proposed action has changed significantly 

3 since its inception'at Willards Plain. Further, new 

4 information or circumstances that show environment~l 
' 

5 impacts urianticipated from the original proposal also 

6 requires supplementation. Public comment in addition 

7 .is requi~ed on the NEPA process, including 

8 :supplemental environmental impact statement process as 

9 reflected in 40 CFR 1502.9 and 1503.1. 

10 In this case plaintiffs seek a preliminary 

11 injunction and must show that plaintiffs have a 

12 probability of success on its merits that were 

13 threatened with irreparable harm in the absence of the 

14 injunbtion, that our harm, the plaintiffs' harm, 

15 6utweighs any harm to the defendants and that the 

16 issuance of the injunction would be in the pubiic. 

17 

18 

interest,. 

This standard rule has been modified in 

19 

20 

21 

recent years so that if plaintiffs are able to show 

irreparable harm and show thaf the bal~~ce of hardship 

tips in plaintiffs' favor, then a lessJ}:--showing on 
'i ! 

22 the merits is required. In this case, only a showing 

23 of substantial or serious question going to the merits 

24 is required. This rule is reflected in recent 

25 decisions, including decisions of this court in the 
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1 Provo River Coalition versus Pena, Lundgrin versus 

2 Claytor, Tenth Circuit decision, and Continental Oil 

3 Company versus Frontier Refinery. 

4 In this case to prevail on the NEPA claim, 

5 the plaintiffs must show that the Army has made no 

6 recent evaluation of the new information requiring 

7 supplemental environmental im~act statement or 

8 potentially requiring such. a statement. The decision 

9 by the Army has to be reasoned and must present an 

10 evaluation of the new information. Marsh versus 

11 Oregon, Natural Resources Council, U.S. Supreme Court, 

12 1989. In this case there was no decision by the Arm~ 

13 regarding whether or not to supplement the 

14 environmental impact statement in this case. until 

15 after this litigation commenced, so there could have 

16 been no evaluation of the information absent any 

17 decision itself. 

18 THE COURT: What effect do you think that 

19 has that the decision not to supplement came, in fact, 

20 in July after litigation? 

21 MR. HARRISON: Your Honor, 

22 the rule under NEPA, in order to be adequate under 

23 NEpA the Army decision, whenever it's made, must be 

24 made .in good faith and be objective. Now, the 

25 plaintiffs are convinced from the timing of this 
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1 particular decision occurred after this litigation 

2 commenced, the decision itself was signed ~ome .three 

3 days before the defendants' brief was filed in this 

4 matter, which attached the decision, and the deci~ion 

5 itself was made one day after the analysis was written 

6 of the new information. 

7 Now, this court has heard voluminous 

8 ev,:idence on new .information on dioxin impacts, on 

9 t~chnolqgy failures at the prototype facilities and 

10 several other categories. It is inconceivable to the 

11 plaintiffs that a good faith evaluation with all of 

12 that data, including the new information on 

13 synergistic effects, endocrine disruption and so 

14 forth, could have b~en done.in a 24-hour. ~eriod by the 

15 decision maker. 

16 So the plaintiffs' position is sim~ly that 

17 the record of environ~ental considerations direct that 

18 

19 

20 

21 

22 

the Army issued after this litigation commenced is 

post hoc. It is a self-serving document 

for litigation purposes only. It 

need for standard for objectivity 

would not meet the 
' •', 
-·~ '-·i. 

and gobd faith. 

There is considerable new information on the 

23 impacts from this proposed incineration of chemical 

24 weapons as originally proposed. So even in the 

25 absence of a change in the proposal, there is 
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l substantial evidence showing new environmental impacts 

2 that must be considered by the Army. Foremost among 

3 that information is a two-part new development 

4 regarding dioxin. The first component is that we now 

5 know, based on EPA studies, that our national exposure 

6 on average to this very dangerous chemical dio~in is 

7 much higher than we previously thought. That. 

8 discovery has been made available to the public and 

9 the Army in just the last ~everal years. So we now. 

10 know o'ur dioxin exposure is higher. 

ll We also know, unfortunately, that the level 

12 of dioxin exposure it takes to cause harm is lower 

13 than we p~eviously thought. That is a disturbing 

14 combination of developments. More particularly, the 

15 EPA's reassessment document of 1994 on dioxin shows 

16 that the new data on actual exposure levels actually 

17 exceeds levels that might cause harm in some members 

18 of the population even in the absence of a new source 

19 of dioxin such as the Army's proposed incineration 

20 facility here. 

21 So the new evidence indicateiJ''t.hat we are 

22 already in the danger zone for dioxin exposure and any 

23 new.proposed dioxin source would be exacerbated by 

24 that situation. We believe this is a classic example 

25 of new scientific information that is of great 
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1 significance that would normally require a 

2 supplemental environmental impact statement. That 

3 evidence is ~onfirmed and compounded by the discovery 

4 that the state of Utah has performed detailed analyses 

5 of the dioxin risk from this particular facility, the 

6 Army's proposed chemical weapons incineration 

7 complex. Those risk assessments in the 1995 version 

8 

9 

and the January 1996 version show clearly unacceptable 

cancer risks and noncancer adverse effects for both 

10 subsistence farmers and breast-feeding infants .. 

11 Now, the Army has relied heavily upon the 

12 final version of that state risk assessment without 

13 noting any consideration of the draft versions. And, 

14 of course, the draft versions were never made 

15 

16 

available to the public for review. Of course, public 

6omment is a central requirement under NEPA. The Army 

17 has taken the position that that state risk assessment 

18 was unreasonably conservative, but there's been no 

19 testimony or evidence in this case, including from the 

20 Army's expert risk assessors, as to why the infarit 
~ ! _. ''.· 

21 breast-feeding scenario was not include\J.·~in some form 

22 in the final state risk assessment. 

23 Now, there is the representation that the 

24 subsistence farmer was changed because the farmers in 

25 the area of the facility may not be actually 
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l subsistence. And that may or may not be true at this 

2 moment. The plaintiffs would hope that NEPA would 

3 require an assessment of impacts even if they did not 

4 immediately harm a farmer in that vicinity if they 

5 cause such a health risk that it would prevent a 

6 farmer from reasonably using his land in ~ny way that. 

7 he or she chose ~n the future. 

8 And the plaintiffs also take the po.si ti on 

9 that if this facility poses a risk of dioxin such that 

10 the farmer cannot convert to a subsistence. lifestyle 

11 or cannot choose to breast feed their infants, then 

12 that itself is a nuis~nce under Utah law because it 

13 unreasonably interferes with important life choices of 

14 those farmers. 

15 Now, the expert for the Army, Dr. Finley, 

16 the risk assessment expert, has acknowledged that he 

17 did calculations for dioxin exposure to the 

18 breast7feeding infant. And for the resident, ihis 

19 would be. in the range of . 3, . 7 pg/kg per day. .Dr. 

20 Finley acknowledged very directly that ~ad he 
}-J_•·,:, 

21 conducted calculations for the farmer st~\narios in the 

22 final state risk assessment, not the subsistence 

23 farmer but the less conservative farmers A, B and C, 

24 that the doses to the infant in those scenarios which 

25 the state considered realistic based on the survey 
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1 would be 4.2 pg/kg per day to 9.8 pk/kg per day. 

2 Now, these values clearly exceed the Agency 

3 for Toxic Substances and Disease Registry referenced 

4 dose for dioxin, a reference dose which has been 

5 acknowledged today by Dr. Guzelian, an expert for the 

6 Army. It was previously acknowledged by Dr. Finley 

7 and of course is in evidence directly in the ATSDR 

8 document in this case. The ATSDR is a federal agency 

9 which has expertise in public health risk, and it 

10 should be given considerable deference in regard to 

11 how much dioxin should be considered to be of 

12 significant risk. 

13 Now, it's not Your Honor's decision today or 

14 even ultimately the merits of this case under the NEPA 

15 claim as to whether this amount of dioxin is an 

16 tinacceptable health risk or not. Th~ decision today 

17 under NEPA on the merits is whether or not this 

18 information is significant enough to requi~e the Army 

19 to engage in its own analysis in the first instance. 

20 We think because the levels of dioxin predicted by the 
I 1' ~-,,: 

21 state, and it's acknowledged by the Ar1nr'·!is own expert 

2 2 in this proceeding, are higher than fed.era! agencies 

23 consider acceptable, that in itself·is sufficient of a 

24 showing under NEPA to require the analysis by the 

25 Army. And what the Army ultimately concludes after 
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1 doing that analysis is another matter, but the 

2 analysis must be done and it must be made available to 

3 the public. 

4 There is, ~nfortunately, another new 

5 development, and that is the disclosure of what are 

6 called endocrine disrupters, chemicals which act ~s 

7 hormones in the human body and disrupt the normal 

8 balance in the hormonal system. That information has 

9 not been addressed by the Army, at least until its 

10 post hoc record in environmental consideration during 

11 this litigation. .The same is true £or the new 

12 information on synergistic effects of pollutants, some 

13 of which, PCB's and pthalates in particular, are in 

14 this record as being emitted from this facility. 

15 There are new developments regarding the 

16 feasibility and availability of alternative 

17 technologies. My colleague, Mr. Ukeiley,. will 

18 summarize those in a few moments. Those have not been 

19 addressed by the Army until t~is litigation commenced 

20 and then without public review. There is considerable 
~ . , ': 

21 new information on technology failures~i~ccidents, 

22 releases of nerve agent at the prototype facility in 

23 Johnston Island, the facility on which the Tooele 

24 facility is patterned. 

25 There have been several confirmed releases 
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l of actual nerve agent into the environment, a larger 

2 number of releases of nerve agent within the facility, 

3 and a much larger number yet of what are called 

4 unconfirmed alarms, which may or may not represent 

5 major releases. 

6 THE COURT: In your opinion is that new 

7 information tpat must be evaluated? 

8 MR. HARRISON: Yes, Your Honor., 

9 THE COURT: Is it a change in the project or 

10 new information? How do you see it? 

11 MR. HARRISON: There are two components, 

12 Your Honor. The failure of the prototype of JACADS 

13 occurred from 1990 when operations began until the 

14 present and continue. The verification program lasted 

15 until 1993 in what they call a lesson learning program 

16 of 1993 on.' The;r-e have been signifi-cant problems 

17 during both of those periods, and of course both 

18 

19 

20 

21 

22 

postdate the 1989 environmental impact statement in 

this case. 

So from our definition of new information, 
l --~ • ";, 

which is a simple one, information whicfi''!postdate the 

EIS, this would be new information. And because of 

23 its nature, we believe it's quite significant, 

24 particularly in light of the testimony th~t there have 

25 been failures to maintain the negative pressure within 
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1 the building which may cause exposures to the 

2 work.ers. In our view that is an unaddressed issue 

3 that is a proper subject of a supplemental 

4 environmental impact statement. 

5 The plaintiffs take the position,· an'd we 

6 hope the Army will do.the same, that the workers are 

7 entitled to the same protectioh as members of ihe 

8 general public in terms of their health,. and that they 
-

9 also are the proper subject of a 'NEPA analysi~. There 

10 have been failures that have not only caused risk to 

11 the publid and workers., there have been fail~res which 

12 have ~lowed down the pro6ess. Now, the Army takes the 

13 position that storage is a significant risk in 
' . 

14 itsel.f. And th~ plaintiffs, bf course, are as anxioub 

15. as the Army· to see these weapons, be disposed of, but 
' 

16 we are not so anxious as to have them disposed of in a 

17 reckless or unsafe manner. 

18 Nonetheies~, the problems of the 

19 incineration baseline technology have caused 

20 considerable delays in the prototype facility and 
~ '·'i • ·:, 

21 would be expected to cause substantial ,'be·J_ays at the 

22 Tobele facility which.will exacerbate the storage 

23 risk.· Ther~ is a legitimate issue as to whether the 

24 implementation of alternative technology should not 

25 have these mechanical problems, should not have this 

1634 

MERIT REPORTERS 



l potential for release of agent and dioxin into the 

2 environment. It might not actually speed up the 

3 disposal process ultimately, including because they 

4 are less likely to have delays due to litigation and. 

5 due to public opposition. That's an issue that's 

6 worthy of consideration in a supplemental 

7 environmental impact statement. 

8 The Johnston Island facility never ran at 

9 the three shifts per day o:r:iginally intended. It is. 

10 now clear that this facility is intended to run at one 

11 shift per day, at least for the indefinite future. So 

12 there has been an acknowledgment that this technology 

13 is not as efficient in proces~ing the weapons as 

14 originally thought. 

15 Now, apart from.new inform~tion that is 

16 deserving of a supplemental ·analysis on the original 

17 

18 

19 

20 

21 

22 

23 

24 

proposal, there have been substantial changes in that 

original proposal itself which create new 

environmental impact questions which weren't even 

conceived when the EIS's were performed because those 
. : {•\ 

changes had not occu.rred. The first a;,;a'~··perhaps most 

disturbing is that one of the primary combustion units 

in the five-combustion unit system appears not to 

work, and that is the dunnage incinerator. It didn't 

25 work at Johnston Island, it is not yet permitted at 
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1 Tooele and it serve~ a critical purpose in the 

2 integrated waste disposal system contemplated in the 

3 original EIS. It disposes of agent-contaminated waste 

4 that otherwise is not capable of being treated in the 

5 other units. So for the mom~nt, the Army is in the 

6 posture of proceeding with four-fifths of its original 

7 plan with no current solution to the dunnage waste, 

8 which is agent contaminated. So that waste is going 

9 to have to be stored indefinitely, which creates 

10 unanticipated environme'ntal impacts. 

11 The brine reduction area is also a major 

12 component of this· system which. is not functioning as 

13 designed. So there is testimony in this. record, 

14 including from the Army's engineer, Mr. Cluff, that 

15 the brine reduction area is having problems to the 

16 extent that some other method of handling the b~ine 

17 may have to be developed. That has not been the 

18 subject of an environmental impact analysis. 

19 one of the more disturbing changes from the 

20 original EIS is the Army's plan to do w~at is called a 
; i ·{· 

21 coprocessor, simultaneous processing of·~ .. i:'wo types of 

22 mu~itions, one of which is explosive, one of which is 

23 a large container of agent. Now, that was not 

24 contemplated in t.he original environmental impact 

25 statement. You will see no analysis of the potential 
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1 impacts from a release during an accident involving 

2 rockets striking containers and releasing their 

3 contents into the environment. 

4 There has been considerable examination of 

5 this issue in this proceeding, and I think the record 

6 reflects that the Army has not been forthcoming on 

7 that issue. They have not completed a worst case 

8 analysis on. that issue and certainly have not made it 

9 available to the public. The closest that the Army 

10 has come is this recently disclosed January 1996 

11 quantitative risk assessment, a rather voluminous 

12 document yet to be made final, yet to be released to 

13 the public, and it appears, and the document will 

14 speak for itself, that it either omits the scenarios 

15 that plaintiffs have examined in this proceeding with 

16 the Army's experts, the rocket striking containers 

17 releasing their. contents to the environ~ent or it 

18 

19 

20 

21 

22 

23 

eliminates them from consideration on the assumption 

that they are simply so improbable as not to occur. 

We belie~e that issue is particularly 

important for public review and review'.~;j. outside 

experts, and we believe that certainly we know that 

Mr. Steve Jones believes the probability, is not 

24 insignificant of such an event and we think that that 

25 issue in itself, because it involves such a greater 
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1 quantity of potential agent release, is more than 

2 significant enough to merit a NEPA analysis. 

3 We also know that certain types of munitions 

4 have only recently been·discovered as creating 

5 processing problems for the Army which were not 

6 conte~plated in the original Eis. The wet eye bomb 

7 comes to mind. The record is clear that there is a 

8 concern that when the wet eye bomb is processed, the 

9 molten ·.alumrnum in the weapon and thereafter the 

10 liquid agenf re~ain causing an explosion, and that 

11 issue has not been resolved as ieflected by undisputed 

12 testimon~ of Army witnesses. 

13. In several deposition testimony in this 

14 case, and to some extent live testimdny, the Army ha~ 

15 acknowledged that notwithstanding that it's performing 

16 certain analyses on sel~cted aspects of these changes 

17 in the original proposal, for exam~le, quantitative 

18 risk assessment to some extent does address 

19 cibprocessing, but the Army acknowledges that they ~re 

20 

21 

looki~g at accident risk only. They are not looking 
i·rl·'.r, . 

T'-11/3y are not ~t dioxin impacts, food chain risks. 

22 looking at chronic exposure. They are looking at 

23 acute exposure only" And they are not looking at 

24 risks from agent combustion or degradation byproducts 

25 or other products of incomplete combustion, but ohly 
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1 agent itself .. There is a significant chunk of 

2 potential environmental impacts frtim this facility 

3 that are simply unaddressed to date by the Army's 

4 recent analyses, apart from the fact that these 

5 analyses have not yet been mad~ subject to public 

6 review. 

7 Now, it's the plaintiffs' position .that the 

8 Arm~ cannot rely on the state of Utah to perform its 

9 NEPA analysis for it. It cannot allow another even 

10 federal .agency, in this case a nonfederal agency, to 

11 

12 

take over its. NEPA responsibilities. 

responsibilities for the Army alone. 

Those are 

The Army does 

13 have some unique expertise in this matter on agent 

14 toxicity. The Army developed these chemical agents. 

15 They were designed for warfare use. So in that one 

16 area of chemical agents, the plaintiffs would 

17 acknowledge that the Army has expertise and possibly 

18 deserves some deference on the issue of how dangerous 

19 are the chemical agents. 

20 But on other areas, such as the 
~···1 «;. 

21 environmental impacts of dioxin, food ~J\;,,.'.in risk, and 

22 in the general matter of environmental impact 

23 statement production, the Army is no more expert than 

24 any other federal agency or no more expert than The 

25 Court. As we understand, the Tenth circuit's decision 
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1 in Park County, I believe, deference is simply not due 

2 agencies as a general matter on environmental impact 

3 statement issues. 

4 THE.COURT: Do you have a cite for that? 

5 MR. HARRISON: I do, Your Honor. In fact,· I 

6 have it in froni of me. This would be 817 F2nd, 609. · 

7 The exact 

8 THE COURT: That's fine. 

9 MR. HARRISON: Okay. Thank you. 

' 10 In terms of the nuisance claim, Your Honor, 

11 the evidence on dioxin impacts is largely overlapping 

12 with the NEPA claim. It is a different standard to 

13 review, a different burden. In this case, the 

14 plaintiffs have shown that adverse impacts 'to the 

15 breast-feeding infant and to farmers in s6me scenarios 

16 is unreasonable. In fact, that it would cause 

17 unreasonable risk of cancer, unreasonable risk of 

18 reproduc.tive harm, other noncancer effects, including 

19 the riak of some effects in adults, endometri~sis 

20 comes to mind. And part of 

21 the fact that unfortunately 

that showing is based on 

the nation~K'~.ready has a 

22 high burden of dioxin, and any additional exposure is 

23 likely to cause additional harm. 

24 In terms of the -- and I should just add 

25 that the nuisance argument that plaintiffs offer to 
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1 The Court for the basis of preliminary injunction is 

2 not limited to dioxin-like chemicals. We believe that 

3 there is a significant risk of release of nerve agent 

4 from this facility. It is based on a different type 

5 of analysis. It is not as quantitative. It is more 

6 qualitative. It's based on the testimony of former 

7 safety manager, Steve Jones. It talks about 

8 unremedied hazards from the MITRE report. It's based 

9 on the unconvincing presentation by the Army that they 

10 have analyzed and prepared for reasonable worst case 

11 scenarios. It's based on the fact that the JACAD 

12 prototype facility has released nerve agent and has 

13 had numerous problems, and we have a pattern of the 

14 prototype during operational verification testing 

15 having numerous problems, and that was a time the 

16 facility was supposed to be debugged. 

17 

18 

19 

20 

21 

But after the verification report was 

submitted to Congress, they continued to have 

problems, including live nerve agent releases. So the 

bugs obviously weren't all taken out. And we have 

testimony and documents showing that ba~~d on several 

22 preoperational surveys, based on Mr. Jones' own 

23 analysis and the audit report, which apparently has 

24 disappeared, that the TOCDF facility has not resolved 

25 those mechanical problems, those personnel problems, 
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1 and so we would expect a continuing pattern of 

2 mistakes, malfunctions, accidents and releases. 

3 The claim under the Toxic Substances Control 

4 Act is som~what more simple. The evidence simply 

5 shows that the. PCB concentrations and the waste feed 

.6 that the Army must .deal with are mixed. There's ·a 

7 range of conc~ntration somewhere below 1,000 .parts per 

8 million, some are below 100 parts per million. The 

9 literature is clear, notwithstanding the testimony of 

10 Mr. Cudahy~ that at least for EPA studies it is not 

11 expected that the Army can achieve a 99.9999 percent 

12 DRE six-nines with those low concentration PCB 

13 wastes. 

14 It is also clear from the testimony of Mr. 

15 Holmes fbr the Army and others that the Army has not 

16 put that theo~y to the test. They have not attempted 

17 to demonstrate six-nines destru~tion efficiency on 

18 PCB's themselves when they knew the c6ncentrations in 

19 the waste were below 1,000 or 100 parts per million. 

20 Irreparable harm is presumed from a 

21 violation of NEPA in the Provo River C~~;;'l;ition. The 

22 plaintiffs don't rely on the presumption of harm in 

23 this case. As we have explained,· there is 

24 conside~able evidence based on the state risk 

25 assessment on dioxin, the testimony of experts, Dr. 
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1 Peter DeFur for plaintiffs, testimony of expert Dr. 

2 Richard Clapp for plaintiffs, that the levels of 

3 dioxin expected from this facility will cause an 

4 unacceptable exposure by federal standards and thus 

5 irreparable harm. 

6 I believe, Your Honor, it's clear that 

7 dioxin is a substance that once it is in the 

8 enyironment and once it is in the human body based on 

9 exposure; there is no taking back that harm. It is 

10 po~sible that the harm may be cancer, and that may 

11 come years down the road. But once the exposure 

12 happens during the first few months or whatever, there 

13 is no taking back that harm. You may not see it in 

14 the first few months, but in fact an irretrievable 

15 chain of circumstances has been put into motion and 

16 harm will in fact occur because of the short 

17 exposure. 

18 Now, Dr. Guzelian today acknowledged in the 

19 ATSDR toxicological profile for dioxin that the one 

20 pg/kg per day figure for the referenced dose for 

21 dioxin set by the federal agency is fo~~ny exposure 

22 lasting longer than 14 days. We would expect 

23 certainly that it will be more than 14 days before we 

24 get a trial scheduled in this matter, and therefore 

25 the preliminary injunction period would be long enough 
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l for an exposure to dioxin tnat would exceed the ATSDR 

2 standard when properly applied to that time period. 

3 we have :testimony by Dr. Clapp arid otherwise 

4 in the record, including from Army witnesses, that ~n 

5 animal studies a single dose is enough to cause harm. 

6 Now, it's true, as Dr. Guzel .. ian .points out, that that 

7 single dose in the animal ·study was high. It's also 

8 true that the study didn't test the impaC:ts of the 

9 lower doses for single doses. That remains an 

10 unanswered question; 

11 It's also·true t.hat the federal agency 

12 policy, as Dr. Guzelian acknowledged today, is to not 

13 assume that the human danger level is ide~tical to the 

14 animal danger level, .but £0 adjust the level used.in 

15 the study for animal advers~ effects by certain safety 

16 factors for'very specific purpose~ to account 

17 for uncertainty .. The first safety fact pr of 10 is 

18 for extrapolating from animals to humans~ The second 

19 safety factor oi lQ is for human beings that may be 

2 o. more sensitive than other human beings~ variation 

21 
,-:··. 

And the third factld'r 10 is for a 
r ·~ 

within the s·pec:j_es. 
:-. ,. -

22 number of other factors, including the quality of the 

23 data. That's a factor of 1,000. That factor of 1,000 

24 changes the perspective on that animal study, which 

25 Dr. Guzelian points out is 64,000 pg/kg. If you 
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1 adjust that for those safety factors, which is 

2 routine, you are talking about 64 pg/kg. That is in 

3 the. neighborhood, unfortunately, of a dose predicted 

4 by the state health risk assessment. 

5 Now, Dr. Biggs' analysis today was brief but 

6 informative. The rather simple modeling that Dr. 

7 Biggs prepared was to look at a scenario that actually 

8 Jeff Principe testified to earlier in this' proceeding, 

9 Jeff Principe being the Army's safety official at the 

10 depot. What Mr. Principe talked about was that he did 

11 some modeling and he concluded that it would take 2.3 

12 kilograms or thereabquts to cause a no-adverse effects 

13 arc level of exposure at the boundary of the 

14 facility. And that's what is represented in the 

15 attachment to Dr. Biggs' affidavit. 

16 Now, what Dr. Biggs did was he took that 

17 same level from Jeff Principe's testimony, 2.3 

18 

19 

20 

21 

22 

23 

kilograms of agent released, and he gave the Army the 

benefit of the doubt that it wouldn't be released in 

3.25 minutes as Jeff Principe presumed, but would be 

which lower~i.'the 
··. 

released over a full hour, 

concentration. And rather than getting a no-adverse 

effects arc at the boundary of the facility, what Dr. 

24 Biggs got and his affidavit shows is concentration of 

25 more than twice that distance, eight kilometers, I 
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1 believe, which is approximately five miles, and those 

2 concentrations were higher than the Army regulation 

3 shows to be the never-to-exceed exposure level for the 

4 general population, and that neyer-to-exceed exposure 

5 level is for any duration, even fbr a moment. 

6 So, Your Hortor, the plaintiffs would .argue 

7 that it is certainly possible,. and. we believe based on 

8 testimony in this record likely, that accidents will 

9 occur at the facility, agent will be released, at 

10 least in the quantities of five pounds or more, which 

11 is about 2.3 kilograms, and that pnce that happerts the 

12 exposure at all sites will b~ unacceptable even for an 

13 instance and certainly for a several-month period if 

14 such a scenario were possible . 
• 

15 In this case, the Army will argue that an 

16 injunction in this case will impose some hard~hip. 

17 Plaintiffs don't believe that such hard~hip will be 

18 significant. First of all, Army officials have 

19 admitted in depositions and hearing testimony that 

20 there's still more work to be done on certain aspects 

2 1 0 f this fa c i 1 it y in preparing it t 0 pr o'.f'e s s agent .. 
~. ~- '?·. 

22 The quantitative risk assessment, which underli.es the 

23 dedision to proceed with live nerve agent, is still in 

24 draft, and notwithstanding that a volume has been 

25 released as final in October '95 for campaigns 1 and 
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1 2 . We now know that that ~olume has nowhere in it the 

2 coprocessing hazards of greatest concern to the 

3 plaintiffs, the rocket striking the containers, 

4 breaching a wall and releasing their contents to the 

5 environment. 

6 So we don't think that the Army will be at 

7 harm by being forced to do a little more homework 

8 during this preliminary injuction period. We think 

9 the public will be served by it. we think the Army 

10 has learned a few things during this hearing and they 

11 have perhaps an ability to now make some good use of 

12 the time that the preliminary injunction would offer, 

13 and we think it's in the public interest for the Army 

14 to take a step back at this time and reconsider 

15 whether it needs to go forward, and if so, how so in 

16 light of what it's had to address in this proceeding. 

17 Your Honor, at this point I will invite my 

18 colleague, Mr. Ukeiley, to make a short presentation 

19 on new development on alternatives, and then we'll 

20 turn the podium to the Army for the pre,sentation. 

21 THE COURT: All right. Mr. u~ei i ley. 

22 MR. UKEILEY: Thank you, Your Honor. 

23 Plaintiffs believe that it's most useful for The court 

24 to concentrate on the significant new informat~on on 

25 alternatives that's developed between 1994 and today. 
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l Although there has been significant development 

2 between 1989 and 1994 -- for example, Eco Logic 

3 successfully completed a demonstration project for the 

4 United states EPA and the Canadian counterpart -- it's. 

5 most useful to concentrate on .the 1 94 to the present 

6 period. 

7 Basically the evidence has shown that both 

8 sides agreed that there has been significant advances 

9 in alternative technology since 1994. In August of 

10 1994 the Army commenced its current altern~tive 

ll technology program. Part of that program is to have 

12 the NRC review alternative technologies, and the chair 

13 of the NRC committee that's reviewing the technologies 

14 is Dr. McG.ee. Dr. McGee submitted an affid~vit in 
I 

15 -this case attached to the defendants' opposition tp 

16 the preliminary injunction, and in it .he states, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"Though already conducting its own alternative 

tech~ology researdh program into neutralization arid 

neutralization filed .prior to remediation, the Army iri 

mid 1995 concluded that commercial rese~rch 

developments had created an enhanced d~~;ki:,base on the 

performance of other alternative technologies~" 

Plaintiffs would maintain that that's a 

clear indication that there has been significant 

information on alternatives. However, the NRC 
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1 alternative technology program has not been asked to 

2 evaluate the alternative's ability to treat energetics 

3 and it has not been asked to compare .the alternatives 

4 to incine.J:"ation. In 1994 the Army did compare 

5 incineration to neutralization, one of the 

6 al tern·atives, in environmental assessments prepared 

7 pursuant to NEPA. And in that environmental 

8 assessment, the Army compared the incineiation of 

9 Lewisite, a nerv~ agent that's stored out at the 

10 Tooele Army Depot, to the neutralizatioQ of Lewisite, 

11 and that enviro~mental assessment concluded th~t the 

12 pr~ferred alternative was neutralization. They 

13 pr"eferred neutraliza.tion over incineration, and the 

14 .· primary factor that the environmental assessment ·use·d 

15 to reach that determination was ai~ emissions from the 

16 incineration .of Lewisite. 

17 THE COURT: 

18 facility, Mr, Uk~iley? 

.19 

20 

.21 

MR. 

THE 

MR. 

UKEILEY: 

COURT: 

·uKEILEY: 

That was the EIS for what 

For CAMDS. 

.Thank you. 

'~"· It's Exhibit 1"s4"·! 

22 By May 31st -- and just to be clear, that 

23 Lewisite, though, is stored at the same facility that 

24 the agents that will be burned at TOCDF were stored. 

25 By May 31st, 1996, the alternatives had submitted over 
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1 3,000 pages of information to the NRC and the Army 

2 about their ability to treat chemical warfare agent. 
I ' 

3 Most important in that information, it in~ludes actual 

4 demonstrations by the three alternative technologies 

5 and neutralization of their ability to destroy actual 

6 chemical warfare agent. And. in the case of Eco Logic 

7 and M4, it demonstrated that they have the ability to 

8 destroy chemical warfare agent to the point where it's 

9 not detectable. 

10 So there are really only two issues 

11 remaining, the timing that it will take to implement 

12 an alternative technology and the ability of the 

13 alternative technologies to handle energetics. 

14 Plaintiffs maintain that that's not an appropriate 

15 issue to be decided now, rather those two issues. are 

16 appropriate for a supplemental environmental impact 

17 statement which should be submitted to the public 

18 

19 

20 

21 

22 

for comment. However, if we were going to address the 

timing of alternatives, the Army has said that they 

are capable of completing the neutraliz.ation o~ the 

·stockpile at Aberdeen only two months '.~~?ter they would 

complete that same process using incineration. And as 

23 to Newport, it would only be a thr~e-month delay. 

24 Those facilities aren't built yet. Tooele 

25 or TQCDF is already built. And so, for example, a 
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1 major component of treating thes~ weapons is to have a 

2 ventilation system. That facility is already in place 

3 and so the alternatives would only need to be plugged 

4 in. It's kind of analogous to a car that has a faulty 

5 engine. You don't throw away the whole car, you just 

6 replace the engine. That's basically what the 

.7 alternatives would do from the TOCDF facility. 

8 There's been testimony about th~ 

9 alternative's underestimation af how long they would 

10 take to get to operation. For example, Eco Logic has 

11 claimed that it would take them two and a half to 

12 three years from the. time that the Army chose them to 

13 · the time that they could enter into operations. Now; 

14 Eco Logic has demonstrated that they have the ability 

15 to go from signing contracts to operation in a· year, 

16 and they have done that twice. Their two commerci~l 

17 facilities have done that. So Eco Logic has allowed 

18 themselves two and a half to three times their normal 

19 period to get from contract to operations in order to 

20 deal w{th the difficulties that may arise becaus~ of 

21 the unique nature of the substance. . . . 
22 In addition, in almost all the time 

23 estimates, one of the major factors is a permit. ·rt IS 

24 usually assumed that to obtain a RCRA permit, it takes 

25 two years. Tooele or TOCDF already has a RCRA 
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l permit. They already have a permit that's advanced to 

2 a certain stage. So to use an alternative at the 

3 TOCDF facility would not require a new permit but 

4 rather a permit modification. And that procequre 

5 THE COURT: Mr. Ukeiley, there really wasn't 

6 any evidence that you could just go for a permit 

7 modification. Or if I missed it, where did that 

8 come? I remember the question being asked of Dr. 

9 Holm, but I don't remember him saying that. 

10 MR. UKEILEY: I believe Dr. Holm did testify 

ll that it could be possible to do it by a ~ermit 

12 modification, and then the dispute was how long it 

13 would take to complete the ~ermit modification. Then 

14 Dr. Holm stated that he was not qualified to say how 

15 long it would take for a permit modification in Utah. 

16 Now, on this timing issue, Dr. Holm gave a 

17 global estimate based on his general experience. 

18 However, there are specific methodologies 

19 for determining how )ong it takes to develop a new 

20 technology. For example, there's a methodology called 

21 the Pioneer Plant study. Dr. Holm did'·\;;\~t conduct 

22 that methodology when giving his estimate. We feel 

23 that that methodology would be appropriate in a 

24 supplemental EIS rather than in a discussion or in a 

25 court case. 
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1 The alternative technologies have proven --

2 the Army has manifest its belief in the alternative 

3 technologies outside cif this litigation. For example, 

4 Eco Logic has a contract which includes the 

5 destructi6n of explosives for the Army. Eco Logic 

6 also ha~ a contract with the United States ~iiitary to 

7 destroy dioxin-coritaminated waste. And M4 has a 

8 contract not with the U.S. Military but ~lth a. 

9 Japanese company to perform the destruction of 

10 chemical warfare agent. 

11 Plaintiffs don't maintain that the 

12 alternatives are' perfect,· but there are several 

13 advantages. Perhaps the greatest is that the' 

14 alternatives are closed looped in that if there's a 

15 problem during the incinerabion process,. once that 

16 problem occurs, there's nothing.you can do about the 

17 off-gas that's currently being processed. And if that 

18 off-gas contains agent, that agent is going out ,the 

19 

20. 

21 

stack. Hciwever, the alternatives don't have 

unmonitored emissions into the atmosphere. Their 
: 1i"·"J. ) 

sort of ~·y'a.r i ous ho 1 ding emissions are placed into some 

22 tanks or monitor for different parameters, including 

23 .agent. And once it's determined that that holding 

24 tank or the substance in the holding tank is 

25 acceptable, then it's released. If it's not 
I 
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1 acceptable, it's processed again. It's. placed back 

2 into the system. 

3 I hav~ nothing further, Your Honor. 

4 THE COURT: All right. Is this the time 

5 for the Army or for the defense? Is that how you want 

6 to go? Let's take about a five-minute break. 

7 (Recess;) 

8. THE COURT: All right~ You may begin, Ms. 

9 Holden. 

10 MS. HOLDEN: Good afternoon, Your Honor. I 

11 am Lisa Holden with the U.S. Department of Justice on 

12 behalf of the. U.S. Department of the Army. I will 

13 address the fourth and last ~eqtiirement for issuance 
. . 

14 of a preliminary injunction, and I will focus on the 

15 National Envirorimental Policiy Act. 

16 First, .there is no presumption af 

17 irreparable harm in a violation under the National 

18 

19 

20 

21 

Environmental· Policy Act; A traditional balancing act 

of the equities must apply. The Supreme Court has 

stated that in Amoco versus Village of.Gambell. 
1 ·r•';, 

plaintiffs must first demonstrate the }irst three 

Thus, 

22 requirements of a preliminary injunction dealing with 

23 the balance of harmi. Mr. Greenberg will address·the 

2A balance of harms. 

25 Your Honor, throughout this proceeging 
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1 plaintiffs have alleged there is significant new 

2 infor~ation that requires the Army to complete a 

3 supplemental EIS prior to beginning live agent 

4 operations at the Tooele Chemical Disposal FacilityA 

5 However, at no point have plaintiffs sufficiently 

6 addressed this document, the record of environmental 

7 consideration. 

8 The program manager for the chemical 

9 demiliterization program, after receiving final 

10 approval from the state to begin operations but prior 

11 to starting operations, requested that his experts 

12 complete an update of the environmental analysis 

13 for the Tooele facility. This document demonstrates 

14 that the agency took the necessary hard look at the 

15 possible environmental effects of proceeding with the 

16 decision at Tooele to dispose of the stockpi1e by 

17 incineration. 

18 THE COURT: You are speaking of the record 

19 of decision that came after the supplement, after the 

20 site-specific? 

21 MS. HOLDEN: 
'·~- - " 

After the site~~~~cific. 
~~ 

22 THE COURT: When was it, about 1989, 1990? 

23 MS. HOLDEN: 1989, site-specific, that's 

24 correct, Your Honor. 

25 Your Honor, in order to adequately address 

1655 

MERIT REPORTERS 



1 the NEPA claims, I would like to give a brief overview 

2 of the facts in this case, and then I am going to 

3 touch on the standard and scope of review for such a 

4 challenge. For demonstrative purposes we have 

5 provided a tim.e line of the Tooele Chemical Agent 

6 Disposal Facility. We do have a smaller version for 

7 The Court's use. 

8, THE COURT: And you have given one to the 

9 plaintiffs? 

10,, MS. HOLDEN: We have, Your Honor. Your 

11 Honor, the disposal program began even before 1979. 

12 However, we begin with 1979 when the CAMDS, which is 

13 the Chemical Agent Munitions System, located on the 

14 Tooele Army Depot begins operations. CAMDS is a 

15 research and development facility that's designed just 

16 to test new facilities. 

17 Then we move to 1985 when construction of 

18 the JACADS facility begins. Then in 1986 th~ Army 

19 completed a draft environmental impact statement 

20 for the Continental United States program. Then after 
, ,. 

21 receiving public comments, additional l!l'e'etings and 

22 additional analysis, the Army released a final 

23 environmental impact statement in 1989 and then 

24 subsequently issued a record of decision. In that 

25 record of decision it was determined that the disposal 
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1 of the stockpile by incineration could be carried 

2 forth in a safe and environmentally protective 

3 manner. 

4 Then we move to the Tooele facility. In 

5 1989 the Army completed a phase I report; Then a 

6 draft environmental impact statement was issued; and a 

.7 final environmental impact statement was issued in 

8 1989. In each case the Army reevaluated any new 

9 information and information unique to the Tooele 

10 site. Again, the Army concluded that incineration 

11 could be .carried forth in a safe and environmentally 

12 protective manner. 

13 

14 1993. 

Construction of the Tooele facility began in 

Durin~ that time there was continued evaluatiL 

15 of a program as to alternative technologies of the 

16 systemization of Tooele and the operation of JACADS. 

17 There's a lot of information on this, but we are going 

18 to move forward until prior to beginning operations at 

19 Tooele but after receiving approval from the state of 

20 Utah to begin operations. When the Army completed the 
, .. ·-· 

21 RCRA study, env ironmenta 1 · cons idera ti o'n\'\\:;oncl uded that 

22 there was no significant new information that affected 

23 the quality of the human environment in a manner not 

24 already considered in the original EIS. 

25 THE COURT: Ms. Holden, are you prepared to 
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1 

·2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 ·-
15 

16 

17 

18 

19 

20 

.21 

22 

23 

24 

25 

address what you think the effect of this report being 

.issued during litigation in July of '93 and 

plaintiffs' claims.that it was a hastily drawn 

document?· 

MS. HOLDEN: Absolutely, Your H6no~. 

Honor, the Council of Environmental Quality 

regulations encourage agencies to implement 

Your 

. regulations that will assist in fulfilling the 

action-forcing nature of NEPA and assist the decision 

' 

maker in fulfilling the requirements of NEPA. As such 

the Army regulations include in th~m a record of 

environmental consideration, and that regulation is 32 

CFR 65],-14. In the case.that set the standard for a 

supplemental EIS, ONRC versus Marsh, the Supreme Court 

r~cognize~ the validity of such a document in 

assisting the decision maker in making a 

determination. In that case the agency, the Corps 0£ 

Engineers, completed a supplemental environmental 

report. This ~as completed after litigation had 

commenced as to that issue. Further, the Tenth 
~·.r ~ ~· 

Circuit· has also recognized the use of;)aAdocument that 

is iquarely within the agency's regulations. 

In Environmental Defense Fund versus Andrus, 

a 1980 case, the agency action that was being 

challenged was the Bureau of Land Management. The 
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1 Bureau of Land Management completed an environmental 

2 assessment report that documented any information 

3 subsequent to the, original dec·ision ·and the 

4 environmental effects. The court found that this was 

5 adequate. 

6 Your Honor, as to the standard and scope of 

7 review, a challenge to an agency action under th~ 

8 Environmental National Policy Act is different than an 

9 action reviewed by the Judicial Review Committee. And 

10 Congress, in enacting this and the Supreme Court in 

11 interpreting it, has specified a highly referehtial 

12 review.. Under the EPA it is presumed that the agency 

13 has acted in accordance with the law. And the 

14 standard to be applied is whether 'the agency acted in 

15 an arbitrary and capricious manner or othe~wise was 

16 guided in accordance with the law and the basis of th~ 

17 administrative record. 

18 The Supreme Court has further defined 

19 arbitrary and capricious as whether the decision was 

20 based on a consideration of the relevant factors and 
'll;-,, 

21 whether there has been a clear error o:flc_'j·udgment. 

22 However, The Court went on to state that a court in 

23 conducting a review is not in power to substitute its 

24 judgment for that of the agency. 

25 The National Environmental Policy Act was 
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1 enacted to ensure that the agency and the public are 

2 informed as to the possible environmental effects of a 

3 proposed project. prior to undertaking a major federal 

4 action. The key under the National Environmental 

5 Policy Act is whether the agency took a hard look at 

6 the possible environmental effects and based on a 

7 recent evaluation of those environmental effects made 

8 a determination. 

9 The standard for requiring supplement to 

10 existing EIS has been well defined by the Supreme 

11 Court as well. First, a supplement is only required 

12 if there remains major federal action to occur. Then 

13 the test is wheeher there is new information or 

14 changed circumstances that have arisen after the 

15 original decision that will have a significant effect 

16 on the human environment in a way not considered in 

17 the original environmental impact statement. Thus 

18 this standard does not say that new equals 

19 significant. Significance is based on the effect that 

. 20 that information has on the original determination . 

21 Further, many of the issues j;\~.",this case 

22 involve a battle of the experts. That has been 

23 demonstrated in this courtroom for the last two 

24 weeks. In the NEPA context, the court is not required 

25 to make a determination as to the validity of the 
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1 experts' claims. As long as the agency is aware of 

2 and if necessary has responded to the differing views~ 

3 it may rely on fhe reasoned opinions of its own 

4 experts .. 

5 THE COURT: What is the authority for that 

7 M,S. HOLDEN: In the Tenth Circuit it's Holy 

8 Cross, 960, F2nd, 1550. 

9 What·is particularly telling that this is 

10 truly a battle of the experts in differing views is 

11 the fact that many of plaintiffs' witnesses rely on 

12 the Army's own documents and documents.considered in 

13 the original EIS and is part of the record of 

14 envi~onmental cons~deration to support their 

15 position. Thus they are merely interpreting the 

16 Army's own documents or documents considered in 

17 stating their position. 

1.8 As to the specific areas, Your Roner, the 

19 operations of the Johnst6n Atoll Chemical Agent 

20 Disposal System are not significant new information. 
. .~ --~· . ..,, -

21 First, as part of the programmatic EIS~*\t was assumed ·. .. ~ .. ' 

22 that information would be gained from the operation of 

23 JACADS. The implementation schedule for the 

24 Continental United State~ program was adjusted for the 

25 site-specific work to allow for this proposition. In 
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1 fact, one of the primary reasons for seeking extension 

2 of the Cong~essional mandated deadline was to allow 

3 the JACADS facility to complete the first phase of 

4 operation verification testing. 

5 Prior to beginning operations at the Tooele 

6 Chemical Disposal Facility, the Army again considered 

7 all the information generated as a result of the 

8 JACADS operation, and the means of that information 

9 was realized in design, operation and safety changes. 

10 For instance, plaintiffs have numerous times over the 

11 last two weeks referenced the March 1994 release of 

12 the nerve agent GB alleging at least through inference 

13 that this is evidence of new information that the 

14 agency should have completed a supplemental EIS. 

15 At the time of that incident the agency went 

16 through a thorough analysis and made changes both to 

17 the JACADS system and ta the Tooele system. The 

·18 record of environmental consideration details many 

19 operational design changes that were implemented as a 

20 result of this release. This is not new information. 
; ;,. 

21 As part of the pr~grammatic EIS, it waJ Considered 

22 that information from JACADS would be incorporated 

23 into the operations of the Tooele Chemical Disposal 

24 Facility. 

25 And as a practical matter, Your Honor, 
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1 alleging that a supplemental EIS is required each time 

2 the agency makes.a beneficial modification would have 

3 an effect of squelching the agency's forward-moving 

4 lesson learning program. 

5 is to the effects of dioxin, again, this is 

6 not significant new information. The possible· 
' 

7 emissions from the operations of the Tooele Chemical 

8 Disposal _Facility have been -carefully considered in 

9 the Tooele environmental impact statement. The 

10 decision to expose of the stockpile by incineration 

11 was made with the assumption that the facility would 

12 operate within all state and federal guidelines. Then 

13 as to the operation verification testing pro~ess at 

14 JACADS, all possible emissions were further ~val~ated 

15 to verify this conclusion and make-any necessary 

16 changes. This assumption has not changed. At this 

17 point the Tooele f~ciiity is within all state and 

18 federal regulations as to emissions. 

19 THE COURT: Ms. Holden, are you prepared to 

20 address what plaintiff claims is new information about 
!·r·--:. 

21 background .exposure 'being higher and ti1~b there is a 

22 level of dioxin lower than previously thought that can 

23 ·cause harm? 

24 MS. HOLDEN: Yes., Your Honor. Your Honor, 

25 .the strength of plaintiffs' case as new information 
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2 

3 

4 

5 

6 

7 

.8 

.,9 

1.0 

11 

12 

13 

'-· 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

rests on the draft 1994 reassessment by the EPA. This 

draft reassessment clearly states preliminary drafts 

do not cite or quote. It is being circulated 

for comment on its technical accuracy and policy 

implications. Experts on both sides readily agree 

that this is still in deliberation and there has been 

no final determination. This deliberation is 

evidenced by the fact that the EPA's own Science 

Advisory Board conducted a critical review of the 

findings of this report. 

The record of environmental consideration 

considers both the draft reassessment, the Science 

Advisory Board's 1995 critical review, and numerous 

other articles, and concludes that statements in the 

draft reassessment regarding a smaller margiri of 

exposure or implication that a.dverse effects on human 

health are occurring at or near background levels are 

judged not to have been convincingly demonstrated. 

Your Honor, as to plaintiffs' most recent 

allegations first placed before this court in this 

hearing as to the synergistic effects ~~i·?,dioxin and 

other compounds and is possible as an endocrine 

disrupter, there has been no information presented 

that in any way changes the significance of dioxin as 

to this particular issue. This is merely a cite to 
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1 two recent studies. More importantly, the Supreme 

2 Court has stated that there is no requirement that an 

3 agency complete a supplemental documentation each time 

4 alleged new information comes to light. This is a 

5 perfect example. This information has been presented 

6 in the last month, one article on the synergistic 

7 effects. 

8 THE COURT: What case are you citing, Marsh 

9. or something different? 

10 MS. HOLDEN: Marsh. Thus as the dioxin 

11 issue, the Army has taken the requisite hard look in 

12 the record of environmental considerations. 

13 Plaintiffs are attempting to place an .untenable 

14 standard on the agency and The court. The Army is , 

15 asking The Court to making overriding policy issues as 

16 opposed to addre~sing the narro~ standard under the 

17 National Environmentai Policy Act. 

18 Did the Army act in an arbitrary and 

19 capricious manner in determining that no supplemental 

20 assessment was required for T66ele? The record of 
'. ,!· !-'~· 

21 environmental consideration demonstra tel>S''~ it does not. 

22 As to alternative technology, plaintiffs' evidence of 

23 new technology from the Army's own initiation of a 

24 search for alternatives for possible future use at 

25 sites contained only ton containers. There has been 
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1 evidence and testimony presented that these are merely 

2 developing technology. They have only been tested in 

3 mid quantities and at a very small scale. Clearly 

4 there is no new information as.to alternativa 

5 technologies for use today to destroy all the 

6 components of the Tooele stockpile. In addition, iri 

7 1994 the National Research Council looked at this 

8 issue and urged the Army to continue exp~ditiously 

9 ~ith the baseline incineration for the Tooele 

10 facility. 

11 Your Honor, I would also like to address a 

12 point brought up by plaintiffs as to eviden6e 6f 

13 alternative technologies, the use of neutralization to 

14 disp0 se of Lewisite on CAMDS. CAMDS is a reseaich and 

15 development facility. The document that plaintiffs 

16 reference is an environmental a~sessment to test 

17 

18 

neutralization for Lewisite in 10 ton containers. 

i~ tiered to an ehvironmental impact statement 
' 

It 

19 for research and development. Thus the Army is just 

20 

21 

continuing its research and evaluation as to 
! 1· n;, 

technologies, but this does not mean tb:lii..b this 

22 feasible alternative for use at Tooele. 

23 Also I will address the issue of 

is a 

24 quantitative risk assessment raised by plaintiffs. 

25 part· of the analysis for the programmatic 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

environmental impact statement, the Army coffipleted a 

comprehensive risk assessment that compared the risk 

of the different alternatives. This is dated 1987. 

It is contained as Appendix J to the final 

programmatic EIS. The analysis reveal that the.risk 

of continued storage is greater than the risk of 

processing. Recently the Army released a 

site-specific quantitativ~ risk asses~ment for the 

Tooele facility. This analysis confirmed the original 

decision. In fact, it revealed that the risk of 

continued storage has increased as it relates to 

pr~cessing risks. 

This does .not rise to the level of 

significant new information. In sum, Your Honor., the 

Congress in enacting the Administrative .Procedure Act 

and ~he National En~ironmental Policy Act and the 

Supreme Court in interpreting these statutes have not 

placed such an untenable burden·on the court as 
I 

plainti.ffs suggest. Under these statutes, The Court's 

rqle is to determine if the agency took the necessary 

hard look at the information ·and that tb\!! resulting 

decision on the basis of the administrative record was 

not arbitrary and capricious. 

Plaintiffs are fundamentally opposed to the 

use of incineration, and in their attack on the Army's 
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1 use of incineration to dispose of the Tooele stockpile 

2 they have thrown in any and all challenges. On the 

3 administrative record, on the basis of the record of 

~ environmental consideration and the 1988 programmatic 

5 environmental impact statement and the 1989 Tooele 

6 site-specific environmental impact statement, it is 

7 abundantly clear that no supplemental environmental 

8 impact statement is required. 

9 MR• GREENBERG: Good afternoon, Your Honor. 

10 Before turning to the balance of harms in this case, I 

11 will address the merits of the other claim that is 

12 asserted against the United states, and that's the 

13 TSCA claim that relates to the DRE efficiency. I 

14 think it's quite clear that plaintiffs have not spent 

15. their burden of presenting evidence that they have any 

16 likelihood of success on the merits of that claim. 

17 Plaintiffs' expert had not .been to the site, did not 

18 

19 

20 

21 

22 

23 

review the trial burn data that had been conducted by 

the Army at the site in connection with the Tsci trial 

burn. 
.·. 

THE COURT: Is that Ms. Cost.ii\~r? 

MR. GREENBERG: That was Ms. Costner, Your 

Honor.· Her only basis for testimony .wes reliance on 

24 documents that she had read, reports that she had 

25 read. tn contrast, the Army has placed into evidence 
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1 .the results of the trial burn. They establish the 

2 six-nines standard that is required for the 

3 destruction of PCB's. ~upporting that documentation 

4 is the testimony of our expert, Mr. Cudahy and the· 

5 testimony of Mr~ Rick Holmes. There is no basis on 

6 which to find that there is any likelihood of success 

7 on the m~rits .on that TSCA 6laim. 

8 As Ms. Holden noted 1 this court is required 

9 to ex~rcise its equitable discretion and balance the 

10 harms to the plaintiffs, if any, with the harms to the 

11 Army associated with ~ preliminary injunction in this 

12 case. The plaintiffs have essentially postulated two 

13 sets of harms~ one of which relates to the emissions 

14 that will come out of the stack and how that might 

15 affect the health of residents in the community; the 

16 other of which relates t6 the safety ~f TSCA and 

17 whether there is an unacceptable risk associated wi.th 

,18 accidental release. I will address first the 

19 emissions issues and then turn to the accidental 

20 release issues. 
!·..r~·,; 

21 .With respect to the emissionS>''and those 

22 emissions' effects on the community surrounding the 

23 TOCDF facility, The Court has heard quite a bit of 

24 'testimo~y regarding the state of Utah's health risk 

25 assessment, a screening health risk assessment. The 
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1 guidance by the EPA provides that that is a 

2 conservative document that makes conservative 

3 assum~tions for a screening level purpose. Dr. Finley 

4 testified that in fact this document was conservative, 

5 particularly with respect to emissions data and 

6 particuiarly with respect to the emissions data 

7 associated with dioxins. 

8 In many cases the state of Utah doubled the 

9 detection limit on dioxins. In addition, the state.of 

10 Utah assumed that all of the dioxins being omitted 

11 were of the 17 congener that are found to be toxic and 

12 have tox~c equivalency factors• Mr. Harrison noted 

13 that that may in fact be pursuant to EPA guidance. 

14 Even if it is pursuant to EPA guidance, it is a very 

15 conservative assumption as it relates to emissions 

16 from the facility. 

17 THE COURT: What about the fact that in the 

.18 final version .the risk to the breast-feeding infant 

19 does not appear? 

20 MR. GREENBERG: Your Honor, EPA guidance 
:·1···:· 

21 that governs reading risk assessment doli8s not require 

22 consideration of a breast-fed infant in the manner 

23 that other scenarios are considered in terms of 

24 considering an overall cancer risk and calculating 

25 what is calied a hazard index. The guidance that EPA 
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1 provides calls for consideration of an adult resident, 

2 a child resident, a subsistence fisher and a 

3 subsistence farmer, and a subsistence fisher or 

4 subsistence farmer is not a likely scenario given 

5 site-specific data. Then you choose conservative 

6 scenarios that reflect the actual farming or f ishin~ 

7 practices in the area. Those are the scenarios that 

8 are required and provided for in the EPA guidance. 

9 And it's important to keep that in mind, 

10 because we need to keep in mind that -- we.need to 

11 play on a level playing field. If we are going to 

12 follow the. EPA guidance in using the one times 10 to 

13 the minus five level for cancer risk and the .25 

14. hazard index as guidance levels, then t•he calculatior.w 

15 that are done should be those scenarios for which 

16 those levels were calculated. 

17 To require the Army or the state of Utah .to 

18 do scenarios that the guidance doesn't contemplate and 

19 then compare those numbers to the standards that's set 

20 is not appropriate under EPA guidance, notwithstanding 
l ,. 

, ·1•'J, 

21 the fact that the state of Utah did no.f;\'·:expressly 

22 consider a breast-fed infant scenario in their final 

23 February assessment. The January assessment does 

24 consider a couple of scenarios and Dr. Finley did 

25 consider the scenarios of a breast-fed infant. 
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1 The overall cancer risk, which includes 

2 dioxin exposure, was under the guidance level for the 

3 one times 10 to the minus fifth risk, and if you 

4 compare the exposure for dioxin to these sensitive 

5 populations and compare it with their background 

6 levels, which are 60 pg/kg per day -- and this is the 

7 methodology that EPA recommends, that you compare 

B emissions to background-- the emissions are a 

9 • relatively small percentage of background and do not 

10 rise. to the level of concern that would require this 

11 court to consider any irreparable· harm occurr~ng in 

12 this case. 

13 I would note that plaintiffs have thrown 

14 a~ound a number of numbers relating to infant 

15 

16 

exposures. The high numbers that they threw around 

rel~ted to the infant of a subsistence farmer. No 

17. such subsistence farmers exists at the site. It is 

18 speculative harm that does not support an issuance of 

19 a preliminary injunction. The numbers associated with 

20 the existing farmer scenarios and the adult resident 

21 scenario are an order of magnitude bel'~~·',background 
22 levels. 

23 Turning to the broader issue of dioxin, Your 

24 Honor, there are two things -- well, a number of 

25 things to keep in mind. First of all, dioxin 
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1 emissions were considered in the Utah health risk 

2 - assessment for evaluating overall cancer risk. They 

3 used the .156 figure that is current EPA guidance on 

4 dioxin, the number that is based ~pon the liriear 

5 approach, and using that figure the overall cancer 

6 risk for the scenarios evaluated by Utah and the 

7 scenarios supplemented by Dr. Finley all fall under 

8 one times '10 to the minus five, so we do·n•t have a 

9 risk above guidance associated with cancer exposures 

10 of dioxin. 

11 The only issue over which there seems to be 

12 a dispute is the noncancer effects of .dioxin. And 

13 there are three responses to the plaintiffs' 

14 allegation that that is a source of irreparable harm. 

15 First, and I think most persuasive, is that the dioxin 

16 levels currently in existence, background levels, have 

17 not been shown to cause adverse health e~fects in 

18 humans. Dr. Guzelian has testified to that in his 

19 declaration. The Science Advisory Board made that 

20 finding. Even if you use this reference dose that 
; i~ ' t' 

21 plaintiffs have opposed but EPA says w~~houldn't use, 

22 EPA notes that background may be one or two orders of 

23 magnitude above the reference dose. Well, you have to 

24 keep in mind that the reference dcise is 1,000 times 

25 less than the lowest level at which adverse health 
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1 effects have been shown in animals. So what you have 

2 is a situation that background ciay be one to two 

3 orders of magnitude above the reference dose, but 

4 background is one to two orders below any level that 

5 is shown, that has been shown to cause adverse effects 

6 in animals. 

7 Even assuming that there is harm associated 

8 with noncancer effects of dioxin, plaintiffs have not 

9 provided any estimation of that harm and of that 

10 risk. Dr. DeFur opined that any additional emissions 

11 of dioxin are unacceptable regardless of quantity; and 

12 Dr. Clapp similarly testified that no new dioxin 

13 sources permitted or should be permitted in the United 

14 States except .in an emergency. The standard for an 

15 injunction, Your Honor, is that there has to be harm 

16 that is certain and great. The plaintiffs have not 

17 provided us any quantification of the harm that they 

18 believe is associated with small environmental 

19 exposures relative to background that come from this 

20 facility. 

21 Furthermore, there has to be~~balancing of 

22 that harm, whatever that harm might be, with the harm 

23 associated with the Army's activities. There has not 

24 been that balancing in this case by either of the 

25 plaintiffs' experts., The plaintiffs simply posit that 
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1 there should be no more emissions of dioxin, and that 

2 really isn't that helpful to The Court. They are 

3 making a policy argument that is contrary to the 

4 policy positions of the relevant agencies that have. 

5 and are charged with making thi~ balancing. Congress 

6 has not prohibited incinerators. In fact, they have 

7 expressly authorized the incinerator here at TOCDF. 

8 EPA has not prohibited incinerators. Rather, there's 

9 a·regulatory program pursuant to which the risks and 

10 benefits of incinerators are evaluated and.permits are 

11 issued. 

12 The state 0£ Utah does not prohibit 

13 .incinerators. Again, there's a detailed regul~tory 

14 program to establish whether the incinerator and its 

15 emissions are acceptable in light of all of the facts 

16 and circumstances of the case. EPA recently has 

17 proposed a Clean Air Act in which they s~t the 

18 standard for dioxin emissions for incinerators. 

19 Again, after expressly acknowledging that there is a 

20 legal amount of.emissions of dioxins from incinerators 

21 
' 1 ·'ft.~. . 

if i t~;1s'',tnot posing 
"• ;• 'L 

that may be deemed acceptable or an 

22 unacceptable ri~k of human health, that's obviously a 

23 proposed ~ule but it reflects the current EPA 

24 position. 

25 The other side of this balancing equation, 
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1 Your Honor, is the harm to the Army, and I will 

2 briefly touch on it here. That harm is associated 

3 with the risks of continued storage. Mr. Boyd, Gary 

4 Boyd, testified at great length regarding the relative 

5 harms associated with continued storage. Th.e 

6 plaintiffs have not established that the risk 

7 a~sociated with noncancer effects of dioxin, if any, 

8 outweigh the risks that are real, that have been 

9 calculated, associated with continued storage at the 

10 TOCDF, Tooele Army Depot. 

11 I would like to briefly turn to the second 

12 prong of irreparable harm arguments that have been 

13 made by plaintiff, and that relates to safety issues 

14 at the facility. The Court has heard lengthy 

15 testimony about the systemization process that has 

16 gone on at Tooele, the.various inspections. Mr. Perry 

17 testified to the correction of all ~he RAC one's, 

18 except for the one relating to the wet eye bombs. We 

have introduced into evidence the preop survey that's 

20 Exhibit 2Q that was done in May 1996. we have 

21 
I,-., 
~ I • ',\ 

introduced into evidence the National R~search Council · .. 

22 systemization report, also 1996, that's Exhibi.t 2P .. 

23 These are recent documents that have evaluated. the 

24 safety and readiness of the TOCDF facility and have 

25 found that the facility is prepared to commence 
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1 operation. 

2 What we have in contrast in large part from 

3 the plaintiffs is Mr. Jones' testimony based upon his 

4 experience two y~ars ago at the commencement of the 

5 systemization process. There has been a lot of 

6 testimony, almost a day's worth of testimony, 

7 regarding the emergency plan, whether they are based 

8 on realistic models. ~here was much focus on this 

9 coprocessing scenario in which a rocket and a ton 

10 container would be in the unpack area at the same 

11 time. 

12 Mr. Boyd clearly stated that that scenario, 

13 that numerous variation~ of that scenar~o, the ton 

14 container and the rocket in the unpack area, were 

15 considered in the quan~itative risk assessment. 

16 Furthermore they were considered in the 1995 risk 

17 assessment for the campaigns 1 and 2. He acknowledged 

18 that they weren't actually specified in the executive 

19 summary of that document, but those scenarios were 

20 considered. That document was out in 1995. It was 

21 publicly available. It was the subjecil'iJ:f citizen 

22 advisory group meetings, and that scenario has been 

23 considered and that risk is one in 70,000 to one in 

24 two billion of that event occurring. 

25 If plaintiffs are really concerned about the 
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1 risks associated with the chemicai agents, they are 

2 misplacing their focuses. Their emphasis on 

3 coprocessing with this one to 70,000 to ~ne to two 

4 billion risk pales in comparison with the risks 

5 associated with an earthquake at the stockpile of one 

6 in 2,000 versus one in 60iOOO. That's where the risk 

7 is in this case and that's why it is urgent that we 

8 ~ove forward. 

9 There has been discussion about JACADS and 

10 the implication that the JACADS somehow would result 

11 in releases at TOCDF. I note that in 60 million hours 

12 of work at JACADS, there has be~n only one worker 

13 injury due to nerve agent release, and that was not 

14 due to any mechanical feature of JACAD but was due to 

15 the fact that a worker happened to spill some agent 

16 inadvertently onto himself. 

17 

18 

19 

20 

In conclusion, Your Honor, I would like to 

note that what is the issue here is the Army's ability 

to conduct a trial burn of this facility. The Army 

has spent eight years constructing and bringing this 
.... ,,_, 

21 facility to systemization inspection,, 'an'd the whole 

22 purpose of the trial burn is to figure out whether the 

23 operations will perform as planned, and, for example, 

24 whether dioxin emissions will or will not pose an 

25 unacceptable risk. The whole reason of a risk 
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,.- .. 

1 assessment process is to evaluate on an average basis 

2 the results of the particular facility. In this case'· 

3 the state of Utah is requesting and is going to 

4 monitor the t~ial burn operations, monitor the 

5 emissions from.the stack. And as Mr. Gray testified 

6 from the state, if that data indicates that there is 

7 some iisk that wasn'~ anticipated, then it is up to 

8 the Army or the st~te as the. regulator to adjust 

9 operations at the facility. 

10 We are talking in the context of a 

11 preliminary injunction of a short term, during whi6h 

12 it is ~xtremely unlikely that any of the minor 

13 emissions of dioxins or any other chemlcais will pose 

14 a risk of health. I would just like to thank The 

15 Court for its energy and time that has been spent in 

16 dealing with a very complicated case over the last two 

17 weeks; and I urg.e The c9urt to deny the preliminary 

18 injunction because the plaintiffs have no~ established 

19 irreparable harm and they·have not established that 

io the harm to lhe Army is so minimal that it would ~e 
~ .-r ... j, 

21 outweighed by any alleged harm that the¥''·:.would 

22 suffer. Thank you. 

23 THE COURT: Thank you. All right. Mr. 

24 Galli? 

25 MR. GALLI: Your Honor, I would like to 
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1 briefly address the allegations of Mr. Steve Jones. 

2 There can be little doubt that Mr. Jones must have 

3 made some personal observations of certain safety 

4 deficiencies during his two weeks at Johnston Island. 

5 and three months at TOCDF. For example, a~ TOCDF be 

6 saw air blowing in the wrong direction, which led bim 

7 to believe that the building had not achieved a 

8 negative pressure balance. At JACADS, he apparently 

9 saw a worker wearing nonsafety sunglasses and obsirved 

10 unsafe practices in the unpack area. From these and 

11 other simple and relatively straightforward 

12 ·observations, plaintiffs have used Mr. Jone-s to 

13 extrapolate and speculate regarding ongoing 

14 deficiencies and even lack of integrity of the work' 

15 force of TOCDF, both Army and EG&G personnel. 

16 By his own admission, Mr. Jones arriv~d at -

17 EG&G in June of 1994. He had never worked in an 

18 industrial facility of any kind which was in the phase 

19 of systemization or shakedown. As has been explained 

20 by numerous witnesses, the purpose of systemization is 

21 to· ide·ntify and correct deficiencies .. -!he_ other words, 

22 a hazardous waste incinerator, once constructed, is 

23 not like a new Toyota that can be driven off the lot. 

24 In fact, the RCRA regulations themselves contemplate 

25 the need for a phased systemization shakedown and 
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1 trial burn process. 

2 Now, even though Mr. Jones testified that he 

3. knew that TOCDF was at least a year away from 

4 processing live agent and was in the early pha.ses of 

5 systemization, Mr. Jones clearly did not und~rstand 

6 systemization and the many tasks that EG&G and Army 

7 engineers were pe;rforming to ready th-e plan·t. A good 

8 example of this is Mr. Jones' allegation that EG&G 

9 basically faked or fabricated tests regarding the 

10 punching of ton containers. In reality, the 

11 systemization test of the ton containers took place in 

12 October and November of 1993, many months before Mr. 

13 Jones started at EG&G. 

14. Mr. Martin McFee, the EG&G engineer 

15 responsible for conducting the punch test~, conducted 

16 over 100 punch tests without a s.ingle failure. Mr. 

17 McFee kept the actual punch plate of the firit punch 

18 test signed by the members of his team a~~a souvenir 

19 until he loaned it to us to be admitted into 

20 evidence. 

21 Time did not permit us to bri~';~- all of the 

22 engineers from EG&G and the Army respon~ible 

23 for systemization to explain the many fallacies behind 

24 each of Mr. Jones' technical allegations, nor was this 

25 necessary because it is uncontested th~t the National 
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1 Research Council of the National Academy of Sciences 
' 

2 certified this year in their report entitled Review of 

3 Systemization of the Tooele Chemical Agent Disposal 

4 Facility that systemization has been completed and was 

5 fully succ.essful. 

6 THE COURT: What exhibit is that, Mr. 

7 Galli? 

8 MR. GALLI: That is Defendant's Exhibit 2P. 

9 Moreover, numerous reports admitted into evidence and 

10 the testimony of Mr. Richard Holmes, John Cluff, 

11 Robert Perry and others fully controvert the specific 

12 engineering and design aliegations made by Mr. Jones. 

13 Other reports too, in fact, specifically addressed 

14 these allegations made by Mr. Jones. These were 

15 reports conducted by the Army Safety Off ice as well as 

16 the Army Corps of Engineers which looked at Mr. Jones' 

17 

18 

19 

20 

21 

design and engineering allegations, and those are 

Defendants• Exhibits 2G and 2H. 

I would also emphasize that any tenable 

allegations of Mr. Jones must be seen in light of the 

appropriate legal standards. 
' " 

Mr. Jones~•' •:allegations 

22 in these proceedings can only be relevant if either of 

23 two conditions are met. First, the evidence presented 

24 by Mr. Jones constitutes new information of such 

25 significance that it triggers an obligation under 
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1 NEPA to prepare a supplemental environmental impact 

2 statement, or secondly, the evidence presented by Mr. 

3 Jones demonstrates that plaintiffs will suffer 

4 irreparable harm unless this court enters the 

5 requested injunctive release of shutting this facility 

6 down. The record now before The Court does not 

7 support plaintiffs' contentions that they satisfied 

8 their burden of proof witn respect to either of these 

9 two standards as they relate to Mr. Jones' 

10 allegations. 

11 Moreover, and with all due respect to Mr. 

12 .Jones, the allegations he presented are not supported 

13 by reliable, credible or admissible evidence or 

14 testimony. Plaintiffs have iiberally used Mr. Jone~ 

15 to testify regarding the adequacy of sbch things as 

16 the design and operation of demilitarization 

17 equipment, such as the rocket sheer machine, the 

18 liquid incinerator, the dunnage incinerator, the 

19 pollution abatement equipment like the brine reduction 

29 area, to name a few. Yet Mr. 

21 admission, has no training or 

Jones, ag.ain 

expertis~~·\:>p 
by his own 

offer such 

22 expert opinion and he has absolutely no engineering 

23 credentials. 

24 Plaintiffs have not attempted to establish 

25 the foundation for Mr. Jones' so-called expert · 
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1 testimony regarding any of these issues. The same can 

2 be sai~ f6r Mr. Jones' testimony regarding the 

3 adequacy of TOCDF design standards, operating 

4 procedures; risk assessments and hazard analyses. 

~ What we are left with is testimony almost entirely 

6 grounded in hearsay evidence from documents Mr. Jones 

7 reviewe~ since he left EG&G's employ and from 

8 information often fro~ unidentified sources. The 

9 record also demonstrates that when prodded, Mr. Jones 

10 admits that he has no personal knowledge as to whether 

11 the problems and concerns he identified during his 

12 three ~onths at EG&G have been resolved in the two 

13 years since he left TOCDF. 

14. Finally, some of Mr. Jones' allegations, 

15 especially those he contends involve the integrity of 

16 EG&G and Army personnel, appear rather fantastic. Mr. 

17 Jones testified with vivid particul~rity that he 

18 

19 

20 

21 

22 

23 

yrepa~ed a 200-page comprehensive audit re~ort that he 

had his secretary, Patty Andrews, type it and deliver 

it to Henry Silvestri and Joe Haney. However, Patty 

Andrews, Henry Silvestri and Joe Haney'.·~~'11. testified 

in these proceedings that they never saw such a 

document. They did remember seeing a 25-page 

24 checklist with handwritten notes that Mr. Jones used, 

25 which he had brought from the inspector General's 
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1 Office, his prior employer .. 

2 Mr. Jones contends that this audit report, 

3 this comprehensive 200-page audit report, allegedly 

4 contained the downwind stack emission analysis with. 

5 the 40-mile kill zone. It strains belief that Mr. 

6 Jones saw such a document, which he says was prepared 

7. by unidentified TOCDF personnel, yet he never included 

8 his concerns in the IG report and he never told anyone 

9 about it until he put it in the audit report as an 

10 employee of EG&G, which report has now di~appeared. 

11 In addition, we have Colonel Nyberg, his boss during 

12 the JACADS inspectio~, and Trooper Stoddard, his 

13 colleague during that inspection, who do not recall 

14 M~. Jones raising any of the specific allegations Mr. 

15 Jortes said he saw during the IG inspection.of JACADS. 

16 For, these. re~sons, defendants respectfully urge The 

17 Court to give no weight ~o the testi~ony of Mr. 

18 Jones. Thank you. 

19 MR. HARRISON: 

20 THE COURT: Yes. You have a~out 10 

21 minutes. Are you finished? Al 1 r igh ti~l'1·~Go ahead, 

22 then, Mr. Harrison. You h~ve ab6ut 12'~r 13 minutes. 

23 MR. HARRISON: Counsel for the Army alleges 

24 the plaintiffs have not addressed the ~ecord of 

25 environmental consideration recently issued by the 
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1 Army during this litigation. . . I think there was some 

.2 momeritary confusion when The Court asked which 

3 document was being refere.nced, and I believe The Court 

4 thought it was an 1 89 record of d.ec.ision. I believe · 

5 counsel was talk~ng about the REC, just 

6 for clarification. 

7 It's clear that this decision an·d the 

8 arialy·s is underly ±ng it was issued during thi's 

9 litigation. It's clear that the decision was issued 

10 one day after the analysis was done. so wh~t the Army 

11 is saying is that a one-day review of a large doriumerit 

12 reviewinq many issues described that were the pe~iod 

13 o± weeks time in this court is suffi~ient for the har~ 

14 look required by NEPA. 

15 THE COURT: Mr. Harrison, let me ~ake sure I 

16 understand. I did see that the Colonel signed it ori 

17 July 13th, .but what is the evidence that the beginning 

18 of the analysis -~ what do yofi know abo~f when that 

19 occurred?· 

20 

21 

MR .. HARRISON: I think that's a £act not in 
i'f'' I can't tell'f~om looking at this record, Your Honor. 

22 the document myself. I would love to know when they 

23 started working on it. 

24 THE COURT: So when you say that it was 

25 after litigation, there is no evidence before me when 

1686 

MERIT REPORTERS 



r 
I 

1 the Army began consideration. I mean, it may have 

2 taken the• months, in fact. 

3 MR. HARRISON: Well, yes, it might have. 

.4 THE COURT: So what you are saying and being 

5 ·candid is, you say since the decision not to 

6 supplement came in July, that's what I have, which I 

7 have no evidence about when the Army began its 

8 reconsideration. 

9 MR. HARRIS.ON: No, Your Honor, I only know 

10 when it was done. There are two decisions we do know 

11 the date of, or two actions·. We know the date the 

12 analysis was completed, which I believe was the 12th 

13 or so, and then we know the date of the decision based 

14 on that analysis, which was. the next day. I would 

15 note also that at no time did the Army approach the 

16 plaintiffs or the public to seek input on that 

17 analysis. Now, had they done so, we would know when 

18 they had begun. And we believe that is circumstantial 

19 evidence that it was begun only after this litigation 

20 began. 

21 THE COURT: Because they did~·~ seek your 

22 advice? 

23 MR. HARRISON: Because they didn't seek 

24 public involvement, although I would think they would 

25 be well advised to seek our advice, Your Honor. 
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1 THE COURT: Right. 

2 MR. HARRISON: The accident risk assessment, 

3 QRA, is still in progress. It's still a draft. It 

4 has not been finished, so I don't under~tand myself 

5 ho~ the Army can say, particulaily on the co~rocessi~g 

6 issue, that the case was closed and there's no n~ed 

7 for a supplemental analysis. They are admittedly in 

8 the process of still finishing one chunk of that 

9 analysis and ultimately hope to offer it to the 

10 public. All we are really asking is that .a more 

11 comprehensive analysis accompany it, that .it be a full 

12 public process that comply with NEPA r~quire~ent. 

13 The Army clearly relied on the state risk 

14 assessment for ~ts position on the health risk posed 

15 by emissions from the stack of these incin~rators, but 

16 ~hat risk assessment is undisputed in this re6ord as 

1~ having excluded the breast-feeding infant and the 

18 developing fetus, populations of greatest-concern 

19 for dioxin exp~sure and also excluded dioxin noncancer 

20 effects entirely. So to the extent the Army relies on 
J \ ~.,,'. 

21 that analysis, even if it were properl~~ade subject 

22 of public review by the state, it is grossly 

23 incomplete for the process of new information on 

24 dioxin, which plaintiffs seek to have reviewed in a 

25 supplemental EIS. 
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1 Now, it may be true that there are some 

2 circumstances in which a record of environmental 

3 consideration or other NEPA document is not conducted 

4 in bad faith, even though it is initiated after 

5 litigation commenced. Now, I'll note that counsel 

6 for the Army had every opportunity in our argument in 

7 response to, of course, a question to note that this 

8 document had been. prepared 6r at least initiated prior 

9 to litigation.' That statement was not forthcoming in 

10 its argument. What was given was one reference to a 

11 case which was offered io suggest that it isn't 

12 necessarily bad faith to do such an analysis after 

13 litigation comme~c~s, and I would suggest that at best 

14 it is a case-by-case analysis. In this case the Army 

15 fails the test. Because of the proximity time of the 

16 analysis, because of the fact that the Army is 

17 continuing to engage in analyses as w~ speak on some 

18 

20 

21 

22 

of these issues, that it just doesn't -- it isn't 

really worthy ~f belief that this analysis was 

conducted for any purpose other than to be 

self-serving for litigation. 

THE COURT: Mr. Harrison, do you have any 

23 cases for that proposition where a cour~ noted that a 

24 age~cy action took place during litigation and 

2.5 therefore is entitled to deference? 

MERIT REPORTERS 
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1 MR. HARRISON: I don't have a case on the 

2 tip of my tongue, Your Honor, on .that specific point. 

3 There is a case law on the point that The Court has to 

4 determine whether the NEPA analysis was conducted 

5 objectively and in good faith, and we have the 

6 citation at counsel table. 

7 THE COURT: I have that. I just wondered if 

8 there was something that.focused on the document. If 

9 you find such a case, please let me know. 

10 MR. HARRISON: I would, Your Honor. Now, in 

11 1994, th~ Army conducted an environmental assessment 

12 of the Kansas facili~y and found that incineration in 

13 that case was not a preferred alternative for 

14 destruction of the agent iewisite. No~, that 

15 particular task, that particular study was focused on 

16 ',a disposal problem in orders of magnitude less complex 

17 and less dangerous than now in the report of TOCUF in 

18 terms of quantity of agent and so forth. So we 

19 believe that that environmental assessment is a better 

20 indication of what the Army really thiqks about the . .~-i~ 

21 seriousness of the issues involved witR'1ncinerator 

22 emissions versus alternati~es fo~ agent disposal. We 

23 think that environmental assessment is prima facie 

24 evidence that the issues raised in this case are 

25 serious enough to be worthy of an EIS. 
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1 Now, if counsel for the Army indicates that 

2 a large part of this case was about all the experts. 

3 I think that's a false perception. We of course had 

4 considerable testimony from experts, but plaintiffs .in 

5 ·fact rely on much of the testimony provided by the 

6 Army's experts. We are not battling with them. For 

~ example, we are not battling with Dr. Finley when he 

8 .acknowledged that the dioxin exposure to the breast 

9 feeding infant for a reasonable farmer scenario, the 

10 one he noted in his affidavit, farmer A, would be 4.2 

11 to 9.8 pg/kg per day. That's an admission by Dr. 

12 Finley. 

13 Mr. Greenberg suggests plaintiffs have not 

14 mad~ any effort to quantify the harm from dioxin 

15 exposure, and we just take the position that there has 

16 been dioxin emission and exposure. Apart from what 

17 plaintiffs feel personally about desirability of 

18 

19 

20 

21 

having zero dioxin emissions, Dr. Finley for the Army 

on my examination acknowledged that the scenario that 

he omitted from his affidavit because no one asked him 

to put it in, the infant for the farme0A had a dioxin 

22 exposure several times higher than what ATSDR would 

23 consider an acceptable reference dose. That's a 

24 quantification, no question about it. 

25 Now, if we get admissions from defendants' 
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1 experts, we.don't need to be redundant by having our 

2 experts say they agree. But in this case our experts. 

3 say they agree, and perhaps Mr. Greenberg missed it. 

4 Dr. DeFur and Dr. Clapp both noted that these levels 

5 of exposure would be unacceptable. 

6 Now, counsel for the Army made some effort 

7 to address the changes in the proposal, the 

8 incinera·tion plan for chemical weapons since the 

9 initial EIS, but I cannot find any reference or 

10 supplementation regarding the coprocessing change or 

-11 dunnage exchange in particular. Now, Mr. Greenberg 

12 did suggest that the quantitative risk assessment 

13 for campaigns 1 and 2, which is the smaller volume 

14 for, I believe, October '95, was made available to th~ 

15 

16 

17 

18 

19 

20 

21 

22 

public. I expect it was made available to some extent 

to the public. It was not formerly mad~ available 

for comment, however. But .Mr. Holmes on my 

examination acknowledged that nowhere in that document 

could one find an analysis of the coprocessing 

accident scenarios wher~ rockets might strike 
'. 'i ·~· 
. ·-·. containers and cause a reasonable wors~~ase release. 

Now, that scenario may be hiding somewhere 

23 in those eight or nine large volumes in the QRA still 

24 in drafts, but the public certainly hasn't had access 

25 to it and the plaintiffs don't believe that NEPA 
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1 requires the general public to be psychic in reading 

2 between the lines and government reports to perceive 

3 an analysis that is present in some other set of 

4 documents kept secret. 

5 Counsel for the Army has made the reference 

6 that they examined and evaluated, quote, all possible 

7 emissions from the incinerators. The record in this 

8 case reflects otherwise. There are dioxin-1.ike 

9 compounds that simply haven't been tested at JACAD. 

10 We had admissions by the Army experts on that point. 

11 Mr. Cudahy in particular was kind enough to 

12 acknowledge that a large number of products of 

13 incomplete combustion have yet to be identified in 

14 incinerator emissions, and of course that's true 

15 for JACADS. 

16 Plaintiffs exhibit, which is the Anniston, 

17 Alabama Army risk assessment for that proposed 

18 chemic~! weapons disposal facility, notes numerous 

19 by-products of agent degradation and combustion which 

20 the Army admits has no toxicity information. That's 
i·tn, 

21 different from saying they are not tox~c,. The Army 
.~ • 'el 

22 admits they have.no data on how toxic ~hey are. 

23 Now, to say that the Army has coniidered all 

24 possible emissions is simply an .error in light of that 

25 document which shows a large subset of known chemicals 
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1- that will be emitted which the Army has yet to everi 

2 get a handle on how toxic they are, let alone the risk 

3 that mig~t be posed by their emission. 

4 There was a reference by counsel for the 

5 Army that the dioxin reassessment draft and I guess 

6 the implication that because the EPA has stamped draft 

7 on it, it is not somehow new and significant 

8 information. The EPA has made clear in its own 

9 descriptions of that document that the data, even 

10 though it's still being reviewed, indicates that 

11 exposures are ord'ers of magnitude higher than what 

12 might be considered a safe dose. Now, if that's not 

13 significant, then I would be hard pressed to know at 

14 what point in time the Army would ever find 

15 significant new information to conduct a supplemental 

16 EIS. 

17 The counsel for the Army ~elies on the 1987 

18 risk assessment that under~ies the ~riginal EIS and 

19 called it a comprehensive risk assessment, the 1987 

20 risk assessment. 

21 that assessment? 

Now, what 

It looked 

was comprehensive about 

at inciner~\''ion here or 

22 incineration there or incineration everywhere and 

23 that's all it looked at. It didn't look at risk from 

24 alternatives. It didn't look at dioxin risk. It 

25 didn't look at food chain risk. It didn't look at any 
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1 comparative risk of alternatives or any product of 

2 incomplete combustion other than agent. So what is 

3 comprehensive about that? And of course it could not 

4 have looked at the new information that haB been made 

5 available subsequently. 

6 Now, counsel then relied on the QRA, 

7 apparently the one still in draft form, as confirming 

8 the 1987 decision .. Well, that's not too surprising 

9 because the QRA also admits dioxin emissions, food 

10 chain risk, combustion exposure, comparative risk of 

11 alternatives and go down the list. 

12 A clarification regarding the CAMDS facility 

13 and its use to destroy Lewisite, that was not a 

14 research and development effort. The CAMDS facility 

15 was used or is in the process of being used to destroy 

16 

17 

18 

19 

20 

21 

22 

.that entire process of Lewisite. Mr. Greenberg notes 

that his perception that plaintiffs have put on no 

evidence of the TSCA violation for destruction 

efficiency of PCB's, and he relies on the trial burn 

data to show that the Army has made a 4emonstr~tion 

required by law. 

The fact is, in the face of the undisputed 

23 scientific evidence that it is essentially impossible 

24 to achieve a six-nines DRE on a PCB concentration 

25 below 1,000 parts per million and certainly not below 
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1 100 parts per million, the Armi had an obligation in 

2 its trial burn to test whether or not they in fact 

3 were destroying PCB's to the level required by law. 

4 Now, they intentionally avoided that demonstration by 

5 making sure that they only burn PCB's at the low 

6 concentr~tions during the shakedown part of the test 

7 and when they were doing their performance test in 

8 measuring stack emissions they used high 

9 concentrations only . 

10 . Now, lack of success. I have to say I am 

11 mystified by Mr. Greenberg's reference to the EP~ 

12 guidance. ·I don't know what.guidance he's referring 

13 to, and .he didn't note for The Court what guidance 

14 he's referring to, but plaintiffs' experts and the 

15 Army's experts acknowledged that the becember 1994 

16 guidanc~ did recommend that infant breast-fe~ding 

17 scenarios be. included. In fact, the guidance says 

18 .that in so many words, that infant breast-feeding 

19 s~enarios be included in a risk assessment. 

20 

21 

22 

1 94 

Now, I believe the Army relied on the April 

version which was a predecessor to
1

.·\\1e December 

'94 version. I think testimony ieflects that. So 

23 how Mr. Greenberg can say that the state risk 

24 assessment was consistent with guidance from EPA when 

25 in fact they omitted that scenario recommended to be 
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1 included in that guidance is a mystery to plaintiffs. 

2 Mr. Greenberg relies on Dr. Finley and his conclusion 

3 that the state risk assessment was overly conservative 

4 because of five factors relating to dioxin emissions. 

5 Now, the record will reflect, and I will not repeat 

6 the examination of Dr. Finleyby counsel for the 

7 plaintiffs on .each of those five factors, but by the 

8 time that examination was over, the conservative 

9 factors that Mr. Finley had alleged were somewhat 

10 different than in his first testimony. 

11 Now, the evidence I think that's most 

12 difficult for the Army to avoid in this case is the 
' . 

13 admission by the A~my risk assessment expert, Dr. 

14. Finley; that a farmer scenario selected by the state 

15 after a site-specific survey would pose 10 pg/kg 

16 dioxin exposure for the infant. Now, the Army chose 

17 not to offer that evidence to this court through Mr. 

18 

19 

20 

21 

22 

23 

24 

25 

Finley's initial testimony. 

counsel for the plaintiffs. 

It had to be elicited by 

But Mr. Finley was very 

direct in acknowledging when asked this is what that 

was not in;~·y affidavit would be, and the reason it 

was because no one asked me to put it in there. I 

think the Army has to come to grips with the fact that 

their own experts relying on the state risk ~ssessment 

scenario predicts dioxin exposure higher than federal , 
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1 agencies consider acceptable considering the ATSDR. 

2 Now, we are not talking about an imminent 

3 hazard claim here where plaintiffs would actually have 

4 to prove that that harm would occur. We are, you 

5 know, talking about a NEPA claim. This evidence 

6 should be sufficient to show the seriousness and the 

7 significance of that evidence for a supplemental 

8 environmental impact statement. 

9 Now, counsel for the Army says that apart 

10 from those scenarios ~hich are not subsistence farmer 

11 but for the subsistence farmer scenario, which 

12 plaintiffs don't rely on entirely as I just pointed 

13 out, that it is speculative to think that a 

14 ~ubsistence farmer might exist in the Tooele area. 

15 Well, we have not done a survey to find a subsistence 

16 farmer, Your Honor, but it's our view that if the Army 

17 creates such a health risk, that a farmer living in 

18 that area such as the one who testified in this 

19 proceeding cannot choose to rely on their own food and 

20 

21 

cannot choose to breast feed their 

is a nuisance under Utah law. 

infants, 

~~\ 
that that 

22 Now, Mr. Greenberg suggested that Mr. 

23 Guzelian and the Science Advisory Board have concluded 

24 that the current dioxin background exposures are not 

25 harmful. I do not find that in the Science Advisory 
• 
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1 Board report. Perhaps it is hiding in there, but 

2 you'll note that Mr. Greenberg did not suggest that 

3 U.S. EPA itself has found the background exposures to 

4 be unharmful. The reassessment itself reflects 

5 otherwise that some individuals in the population may 

6 be experiencing adverse effects at the current 

7 exposure level. 

8 Now, Mr. Greenberg suggests that cancer risk 

9 is not really in dispute in this case because 

10 plaintiffs have not put on any evidence of 

11 unacceptable cancer risk. Apart from the. state's risk 

12 assessment, the January 1 95 and January 1 96 versions 

13 would show 900 per million cancer risk for the 

14 subsistence farmer, even for the infant of the 

15 nonsubsistence farmer, the cancer risk would be 

16 excessive. Now, the axpert for the Army, Dr. Finley, 

17 notes what the dosage would be, and it's true, I don't 

18 think we ever asked him what cancer risk would be 

19 

20 

21 

posed by that dosage. I believe, Your Honor, that the 

record will reflect by comparing those,doses to those 
if.,-, 

in the state risk assessments that th,;j}:isk would well 

22 exceed 10 per million of the infant of the 

23 nonsubsistence farmer as reflected in the testimony of 

24 Dr. Finley. 

25 The Army notes that there is a risk .from the 
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1 continued storage of these weapons. The plaintiffs 

2 hopes it is never disputed. But these are dangerous 

3 materials and storage of them involves some risk. But 

4 the Army's experts have responded to counsel's 

5 questions by saying that they do not anticipate that 

6 the risk posed by continued storage in the next 

7 several months would be particularly significant, 

8 would not be an immediate threat. They also note that 

,9 in ahy case, a large qu-antity of those weapons are 

10 going to be there during the preliminary injunction 

11 period. 

12\ Counsel for the Army notes that Mr. Perry 

13 testified that all the RACs are beihg corrected. I 

14 examined Mr. Perry in his direct testimony in his 
' 

15 deposition and his full answer to that question was, I 

16 did sign off on a document indicating that. It was a 

17 summary document that someone else gave me and I don't 

18 really know whether there was a full analysis 

19 underlying it. I asked him that question and that was 

20 

21 

his answer. 
.!. ·-~'.'"--.~ 

I £1gure you are THE,COURT: Mr. Harrison, 

22 near the end? 

23 MR. HARRISON: Thank you, Your Honor. I 

24, appreciate the notice. 

25 Let me note just two points in closing. The 
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1 Army says that this case, this particular hearing is 

2 only about a trial burn. That's not quite the case. 

3 The trial burn involves a shakedown period for each of 

4 the combustion units which can be one month or two 

5 months each. The shakedown period is the time to be 

6 working out the bugs, which is likely the most 

7 dangerous period in this entire operation. So we are 

8 talking about a multi-month procedure even before the 

9 trial burns, and th~n what counsel for the Army did 

10 not tell, Your Honor, but is reflected in the state 

11 approval is that once that trial burn is completed, 

12 there is automatic approval for the Army to continue 

13 full speed ahead burning.agent until the state tells 

14 it otherwise even while they are reviewing results of 

15 the trial burn. It is automatic post trial burn 

16 authorization. That approval has already been given . 

17 THE COURT: . But the state can tell them 

18 otherwise if the state deems it riecessary, right? 

19 MR. HARRISON: The state could. But they 

20 have already chosen to give them permission to operate 

21 while they are reviewing the results, a'ri'ci that's, 

22 for better or worse, a common practice with the 

23 agency. 

24 The last point I will.close on, Your Honor, 

25 and it doesn't require a lot of collaboration, is 
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1 regarding Mr. Galli's references to Mr. Jones' 

2 allegations. First of all, there are many points in 

3 Mr. Jones' testimony which are corroborated 

4 independently in the record. The equipment problems, 

5 of course, are noted in the preoperational surv~ys and 

6 the reports from JACADS. The agent migration problem 

7 was acknowledged by Mr. Perry himself. The brine test 

8 was planned as Mr. Jones testified and Major Nelson 

9 said it was planned and he didn't know why it didn't 

10 happen. 

11 Now, the audit report I won't belabor it, 

12 but let's just say that Mr. Haney at one point in time 

1
13 in his deposition admitted that it existed. .Ms. 

14 Andrews admitted that at one point in time it 

15 existed. They have now, of course, inconsistent 

16 testimony. The denial by Mr. Haney and Mr. Silv~stri 

17 and Ms. Andrews are simply in plaintiffs' view not 

18 worthy of belief. Mr. Jones has testified in 

19 elaborate detail as to what went into this audit, what 

20 it looked like, how it was prepared, and .it just isn't 
; :· 

21 credible that he would be making up thJ~~ details 

22 for the purpose of this proceeding. 

23 Now, Mr. Jones did observe apart from those 

24 particular items --

25 THE COURT: Mr. Harrison, you must draw this 
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1 to a close. 

2 MR. HARRISON: I'm sorry, let me just say 

3 that in plaintiffs' view Mr. Jones is someone who 

4 sacrificed his job for the protection of public health 

5 and that he deserved better treatment than he got. 

6 Thank you, Your Honor. 

7 THE COURT: All right. Thank you. I am 

8 going to take the matter under advisement. I know 

9 that all parties are interested in having a quick 

10 answer. I am not going to give you a quick answer. I 

11 will give you the quickest answer I can, but I want to 

12 be thorough. There are a lot of technical issues that 

13 I have got to explore. Counsel and I have discussed 

14 the findings of the fact, but that schedule still 

15 remains. 

16 All right. We are in recess. 

17 (Discussion off the record.) 

18 THE COURT: What about the time line, are 

19 you offering it as some sort of demonstrative 

20 something or is it something you ~re going to take 

21 back with you? I have the small copy., 1 
'' 

22 MS. HOLDEN: The small copy was provided to 

2 3 The Court. 

24 THE COURT: Any objection to that? 

25 MR. HARRISON: Only to not~ for the record 
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1 that it is a representaticin of the Army's argument. 

2 THE COURT: Sure. 

3 MR. HARRISON: And the facts represented.on 

4 it are not conceded by the plaintiffs. 

5 THE COURT: I understand. 

6 (Whereupon the taking of this proceeding ~as 

7 concluded.) 

8 * * * 
9 original transcript submitted to The court. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1704 

MERIT REPORTERS 



1 C E R T I F I C A T E 

2 STATE OF UTAH 

3 COUNTY OF SALT LAKE 

4 THIS IS .TO CERTIFY that the above ~ntitled matter 

5 was taken before me, Sharon R. Morgan, Registered 

6 Professional Reporter and Notary Public in and for the 

7 State of Utah. 

8 That the said witnesses were, before examination, 

9 duly sworn to testify the truth, the whole truth, and 

10 nothing but the truth in said cause. 

11 That the proceedings were reported by me in 

12 Stenotype, and thereafter transcribed by computer 

13 under my supervision, and that a full, true, and 

14 correct transcription is set forth in the foregoing 

15 pages, numbered 1622 through 1704 inclusive. 

16 I further certify that I am not of kin or 

17 otherwise associated with any of the parties to said 

18 

19 

20 

cause of action, and that I am not interested in the 

event thereof. 

WITNESS MY HAND and official seal at Salt Lake 

21 City, Utah, this 27th day of July, 1996'. 

22 

23 

24 

25 
My commission expires: 
June 3, 1999 

NOTARY Pt.JBLIC 
SHAAON ROMNEY MORGAN 

1 a Exchange Place #322 
Salt Lake Ctty, LIT 84111 
My Commlssk>n Expires 

June 3rd, 1999 
STA TE OF trrAH a ·-------·----------' 
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No Wqrrie~;Here _;_ 

City Says, 'Bring 
Us Your War Gas' 

BULLETIN 
DlstriC't'.Atto;ney Joe ·smith 

issued a stat8.ment Wednesday 
:. tf:lat he ·is "studying possible 

coui-!es o'f ac.tion to"protect the 
citizens' of Umatilla· <;:ounty 
f':om · the dangers of ·a Pro· 
pOsed. increase in the storage 

' of lethal . .'nerve· gas at the 
::...Umatilla Army Depot,". 

He related that five Portland 
r' at,to"rneys .!re working·· with 
'·him 'In this course of action. 

. · •• , . - . •• ! 
Many letters· and telegrains 

have been sent ·to President 
NiXon, GOVernOr Tom· M-cCall 
and the .. state's Congressional 
delegation giving unanimpus 
support ot ·the Army's plan to 
store··_variolls types of war gas
ses at the Umatilla Army Depot. 

Leading the campaign to show 
support for the Army plan is the 
Herm_iston Coordinating Council 
headed by Joe Burns. 
·The council is composed of the 

heads· of the city's top Civic or· 
ganizatioris including the cham~ 

e her of _comrllerc·e-, ·Kiwanis and 
'< Rotary clubs,- junior chamber oi 
t commerce; the mayor and city 

.1 manager. Each of ·these men 
:I . had conferred with members of 
J their. g'roups· and ali were unani· 
1 ffioUS in their· feelifig "tha1 the 
1' storage of such material' at UAD 

posed no 'problem iii. this area. 
"This has been 'ilone for years' 
a:nd it has created no problem of. 
any kind/' one council member' 
stated. "This: is what an Army: 

:depot is for~'.'· · · 

Hermistorl City council Mon~ 
day night unanimously voted to 
go on recOrd as opposed to ac
tion of the Umatilla county court 
in abolishing justice of the 

_ nP.arP ro11rto: in TTm~till~ <:nt1n. 

Following_ a meeting of the I tha.t some political leaders have 
Coordinating Council last Satur- now become concerned about 
day, the . group dispatched a thi-~ gas shipment. 
telegram ·to President Nixon I "The receipt and storage of 
supporting the ArmY's plan. It v1ar ga_s is a Ilormal ·mission 
stated: · ::.afel"y and efficiently perfoi-med 

· ·. ' .. " - at this depot Our personnel are 
uRecently con.Siderable publi· highly trained and are expertS. 

city has been given to 'the fac.. 1'he record otperformance and 
that -some war gas is being re effi~iency at our Umatilla Army 
turned from Okinawa and is tc Depot is· unexcelled.- Our people 
be stored at the Umatilla· Army welcome the opportunity to con· 
Depot here in. Northeast ·Ore tinue· to constr·uctively serve 
gon. To our people \Vho have de· their government, particularly 
voted many, many years in de- at this time '''hen it appears tha:t 
veloping safe and secure meth- minority group expressions tend 
ods of handling and storing all to trigger solutions that could 
types of defense material it has jeopardize the security of this 
become most distressing to us gre;:i.t nation, 

Citizens Complimented 
For Stand On Gas 

"The Oregonians directly in
volved here at the Umatilla 
Army Depot know -that maxi
mum security and precaution· 
11ave always been foremost in: 
the Defense Department's -re
sponsib-flity to the citizens. We 
>welcome the Defense Depart
ment's confidence in our abil
ity. As citizens of this area we. 
accept the decision to_ store. the 
rr.aterial here in our depot". 

Many groups and individuals -
have joined with the Coordinat
ing Council in its stand a[>prov
ing the storage of ·gas at UAD. 

Letters of support to the c·oun
cil have ·been received from 
Umatilla County Judge D. R. : 
"Sam" Cook, State Representa-
tive Irvin Mann, Jr., and A. L. 
Draper, mayor of Urnatiffa. __ 
Morrow ·County Judge Pa\tl· 
Jones has also expressed his 
support for the council's stand .. 

While' most. of the con1ment attitude in the nerve gas· stor 

Rep. Mann's letter, copies: of 
which went to Gov. IVIcCall and· 
Col: Charles Norris, Depot Coin-· 
inander, said that the propOSal 
has the approval of the people 

from. else·where than the Her 
rniston area concerning the_ stor 
age of war gas at UAD has beer 
against it, Mayor Walter Pear 
son received the following let 
ter complimenting the people of 
Herm;s~on for their approach 
He ·read it, af ,:rvionday night's 
council meeting. ' 
Dear Mr. Mayor:·-

May r'· ~-d"miu-end the 'citizens 
of Hermiston :. for :t~Cir mature 

the Mayor of Milton~Freewater 
regarding the matter. '.'l think 
we should oppose abolishing the' 
justice courts," Pearson said. 

Councilmen pointed out th:it 
tha i,,.,f;..,,, ,,,,_,,,.~,, .,_],.,... ,..,_.,, """'I 

age? of this area and that he has 
1ne interviews_ \Ve. see on Se- every confidence- in the ability 

1tl~- TV and t_ne n~wspapcr of UAD people to handle the 
_1rt1cl~s are all a credit to ~he 1 material. 
{erm1ston people. We notice 
·1ow often TV interviewers try The strong local support for 
to lure the .Hermiston people the gas shipment was touched 
:nto stateinents that this move off when Governor McCall 
is a threat. Nobody gives in! urged President- Nixon not· to 

You should be coinmended foi; ship the gas to Oregon. He sug
the service you give our country gested a factory be set up on a 
· · ship off Okinawa to rieutralize · 
in this storage: Surely, the the chcmicalS. Sen. Mark Hat-
United· States musl keep abreast . . 
in _modern military arms" anrl field also has come out against :;· 
som,e:v;he. re_ . .tbis. --_.ga-s ',-Vill be I the piai:i and __ Cong~e,ssman Ul~- .· 
StO'i-etl-.'" · · - ·man voiced· some- disapproval.-':··:~ 

·The ·8ttfttido ·or: all the people_l Hermiston's City Council·Mon- .: 
we heard interviewed reflects 'l.ay night gave their unanimous· 
Your. town's patriotism. support to the Coordinating 

MRS. D. D. ~!ANCHESTER. t;:ounCil's stand. · 
P. O.' B'ox 362, . Burns staterl,. "Our people 
Langley, Wash. fully understand the Army's.rea

son for storing the gas here and 

Car Theft 
can see no problem." 

Shipments are scheduled to 
start arriving here early in Jan-
uary. 
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i,.Depot Didn't 'Flunk' 
,Its Security Test 
'·:J_"!•> ' .'. 
'J;col:•:charles R. Norris, Com
-g,· Officer at Umatilla 
,i~f;'::Depot,. this week an
·~litred tw·o questions which may 
>cjlet;,iiluch ~peculation concern
a.;-.llle.'storage. of war gases at 
~te\~epot. ) I 

. /~.:asked to identify the 
·11'1ter)eUo be stored and if it 
:-.,-~~ge.f~us. in the form in 
"1Ch 1t•1S bemg held, Col. Nor
.ll.Jiid, j'The materiel is VXGB 
'.i4$itiStard and the materiel to 
li~:'Presfnts no new tech-
il!t!pioblems or hazards. Witt 
~· lilspection and handling, 
~>Will·•be the case, the ma
~JfiQ more dangerous than 
'fji_t/ lminUnition with which 
!'J';.~ daily." 

Many persons.who had voiced 
objections to shipment of the 
gas to UAD, indicated that the 
Depot personnel \Vere havin!'o 
something new handed to them. 
The Army had previously said 
that the gas had been stored 
here for several years without 
incident., 

Did Not Flunk Test 
When asked if the recent so

calleO intrusion of UAD was ac
tually a test of the Depot's se
curity, Col. ·Norris said, "Yes, 
it was a. security test, ho\1.1ever 
news stories that have been in 
public circulation have been ex
aggerated. The Depot did n::it 
[Junk the test. 

"The intruders 

J.~'.?' * * * 
Says- 'Tend 

Own Knitting' 
'\ Mann of great deal more effective and of 

refused to I greater service to your country 
to President if you shared it \Vith the Presi-

• " - "·-·- --rr~~:,_,.,. hin1 

within their legitimate mission 
Their true identity -was not iin
mediately established, but the~ 
were· under escort the entire 
time they were on the Depot and 

were given only an unclassified 
tour of the installation. The fact 
that they were not whom they 
·epresented themselves to be 
was discovered by. Depot per: 
sonnel.'' 

· · ., .... ., .. .,,,. .. """"'.,,,I Support for the Defense De

Bob Knight, who with his wife 
Nancy, purchased the OK Tire 
Store on North First in Her
miston from Louis and Vere 
May who have operate~1 ;i'. for 
the past 17 years. Knif ·ans 
no changes in persor.,,..,1 or 

partment's decision to move the 
gas here from Okinawa con
tinues strong locally and. other 
support has shown up sporadic
ally around the state, although 
Governor McCall revealed early 
this week that he had again 
written PreSident Nixon asking 
that the shipment be stopped. 

The Hermiston Coordinating 
Council, unanimolls in its .sup
port of the Army project, has 
taken no additional action dur
ing the past week. 

City Adds 
Computer 

A new $21,0CO ele:::tronic-ac
counting con1puter has been in
stalled in the city recorder's of
fice in Hern1iston. 

The new machine will keep 
records on the city's local im-
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64 The U.S. Chemical Weapons Destruction Program 

Destruction Program Management and Ethics 
The Army's Adherence to Regulations 

Baseline opponents charge that the Army has been short-cutting regulations in 
several areas. Accordingly, Craig Williams, founder and president of the Kentucky 
Environmental Foundation, says, "The Army historically has the capohility to get 
agencies like the EPA and the Centers for Disease Control and Prevention and all of these 
other agencies to sign off on this stuff The Army has just muscled their way past ... regu
lations. "1 For example, Greenpeace asserts that the Army transported U.S. stocks from 
Gerrr:any to Johnston Atoll prior to issui:ig a final recor~ of decisio'!t a':d .that the An~y 's 
Environmental Impact Statements on thzs transfer were incomplete. Williams also points 
out that Army contractors began preparing the Anniston, Alohama, site for construction 
of a baseline facility before permits to build that facility were granted. 3 

More recently, critics assert that the EPA looked the other way when operating records 
showed that incinerators on JohnstonAtoll dipped below the specified limits for the oxygen 
level. Adequate quantities of oxygen are key to the combustion process, yet when the nerve 
agent GB was being incinerated, the oxygen levels were inadequate twenty-five times. 
Oxygen levels were insufficient another 496 times when munitions were not being 
processed. The EPA, says Pat Costner of Greenpeace, "offered the Anny a 'novel interpre
tation of the law" by redefining these incidents as "exceedences "since the Army terminated 
feed into the incinerators after each incident. This interpretation was tantamount to 
saying that "if the waste feed was stopped after the violation took place, then the violation 
did not take place. "4 Furthermore, Costner says, "This is not a credible process. It is no 
credit to the Army and certainly no credit to the EPA. This shows illegalities, lack of ethics, 
lack of integrity, and lack of credibility. "5 

The Army is trying to meet congressional deadlines to complete the destruction 
program and the permitting process is widely recognized as a cumbersome one. On 
occasion, the Army has asked for their requests to be given expedited consideration, but 
that does not equate to skirting the regulations. Charles Baronian, formerly the Program 
Manager for Chemical Demilitarization, states that, "The EPA has given the Army 
waivers that allows it to put in a change that they feel comfortable with prior to going 
through the formal regulatory process for implementing .those changes. These waivers 
were given primarily because the EPA felt that the waivers were scientifically sound. 
Rather than go through their normal procedures they agreed to allow us to implement 

!.Interview with author, 19 May 1994. 

2.Alfred Picardi, Greenpeace Revieui of Johnston Al.all Cheuiica.l Agent.P._isposal Sy.sle111. Draft, Fi1w.l Sec
ond Suppl.e11ie11J.al Ent1i rorunental Inipact Statenieril For the Storage a.n.d U/.l.i nwie D;sposa.l of the Eu.ro_
pean Chemical Munition Stockpile (Washington, D.C.: Greenpeace, 9 July 1990) ~9 . 
3.lnterview with author, 19 May 1994. 
4. Costner, The Aruiy 's Experience at Johnsf;on Aloll Cheniica.l Disposal Sysle1n, 9. 
5. Pat Costner (Presentation at a Chemical Weapons Working Group meeting, Washington, D.C., 19 
March 1994). 
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66 The U.S. Chemical Weapons Destruction Program 

higher standard" because of the controversy surrounding the baseline program. The 
decision to allow the Anniston site to be prepared for construction, which amounts to 
bulldozing dirt around, explains Michael, was made by an Alabama EPA official who had 
worked in a program that allowed site preparation in advance ofpennit approval.9 The 
Army did not violate any regulation since this decision was consistent with regulations, 
a judgment that he documents with two 1992 letters. 10 Michael further notes that what 
baseline opponents term "exceedences" .on Johnston Atoll are really temporary authori
zations that the EPA grants either to "protect human health and the environment" or to 
"prevent disruption of ongoing waste management activities." Temporary authoriza
tions are also well within the regulations governing hazardous waste disposal. 11 What 
the Anny has done so far, Michael concludes, is consistent with regulations, and the trial 
burns have achieved destruction removal efficiencies beyond 99.9999 and even beyond 
99.9999999. However, the EPA, he says, has given the Army "no special treatment 
whatsoever. "12 

Disposal of Wastes from Baseline Incinerators 

The oppositwn states that the Army, whether purposefully or accidently, is engaging 
in ethnic ecocide. According to Greenpeace's Costner, the Army has purposefully arranged 
to have the solid hazardous wastes from Johnston Atoll shipped to a storage facility in 
Kettleman, California, a primarily Hispanic community. The liquid .hazardous wastes 
are being sent to Corpus Christi, Texas, another mostly minority community. Yet, once 
the waste leaves the island, the contracts relieve the Anny ofliohility for it. 13 The ash from 
the proposed Anniston, Alabama, incinerator would purportedly be transported to Emelle, 
Alohama, where the largest hazardous waste landfill in the world is located. According 
to another baseline critic, fully one-third of this Alabama county's residents "live below 
the poverty line, and 90 percent of the residents near the landfzll are African-American." 
Since minority communities are frequently the last resting place for hazardous and solid 
wastes, "the grassroots toxics movement is composed of predominantly African-A1neri
can, Asian-American, Native American, Pacific Islander, Latino and poor white commu
nities. "14 The Army's program is proving to be no exception to this rule . 

Fonner Program Manager Baronian hardily refutes these charges. "These wastes 
are sent to licensed hazardous storage areas or landfills. I doubt that the criteria for 
awarding the contracts in question included any type of analysis of the racial makeup of 
these communities. Kettleman Hills was selected competitively." Plant managers for 
baseline facilities, he explains, are responsible for contracting with certified hazardous 
waste handling facilities to deal with the wastes in question. "They contact the hazardous 

9. Interview with author, 10 August 1994. 
JO.See Robert Hunter, letter to William Reilly, 24 July 1992; and Lisa Friedman, letter to Robert 
Hunter, 21 October 1992. · · 

JI.See Jeffrey Zelikson, letter to General Walter L. Busbee, 28 July 1994. 
J2.lnterview with author, 10 August 1994. 
J3.Costner, remarks at 19 March 1994 meeting. 
J4.Silton, "Out of the Frying Pan," 22. 
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Table 2.5. Summary of solid process waste for tbe proposed 
disposal facility at Umatilla Depot Activity 

Generation rate 
Source Type kg/hr (lb/hr)' 

Metal parts furnace Metal scrap 4,580 (10,100) 

Deactivation furnace Scrap/ash 630 (1,400) 

Dunnage incinerator Scrap/ash 80 (180) 

Brine reduction Brine salts 2,860 (6,300) 

Liquid incinerator Solids Negligible 

'Rates are maximal and based on peak-limiting process step. Dunnage scrap rates reflect 
maximum throughput. The total solid process wastes (inclmling DPE and charcoal residue ash, 
in addition to munition-specific solid waste) that would be generated during the lifetime of the 
proposed disposal facility are expected to be about 16,000 metric tons (17,600 tons) [about 
21,300 m3 (753,000 ft3)). This quantity does not include munition overpacks, transport 
overpacks, or single-pallet-only rocket transporters. 

Source: Ralph M. Parsons Co., CSDP Waste Management Study, prepared for Program 
Manager for Chemical Demilitarization, Aberdeen Proving Ground, Md., October 1988. 

discharged into the sanitary system. Sanitary sewage from the disposal facility would be 
handled by the proposed sewage treatment system (see Sect. 2.2.2.4). Tue sewage is 
expected to undergo secondary treatment in compliance with the state of Oregon Department 
of Public Health standards prior to disposal by percolation in the soil or discharge to 
drainage. 

Solid wastes. Solid process wastes would consist of ash and scrap from the 
incinerators and brine salts from the BRA. Hourly waste generation rates are shown in 
Table 2.5. Tue total process solid waste expected to be generated during the life of the 
facility is 16,000 metric tons (17,600 tons), a volwne of about 21,300 m3 (753,000 ft3). 

These quantities include approximately 5400 metric tons (6000 tons) of nonhazardous scrap 
metal from munition bodies and bulk itetns, which would be sold to a scrap dealer or smelter 
for reuse if possible. However, if a landfill were to be needed due to an inability to sell scrap 
metal, a permitted landfill would be selected. Currently, there are no plans to dispose of any 
waste materials from the disposal process in a local landfill. Construction debris and some 
nonprocess wastes are to be disposed of in a commercial landfill. Itetns of salvageable value 
would be provided to the Defense Reutilization Management Office (DRMO) for recycling. 
The U.S. Army will be required to comply with all applicable environmental protection 
regulations governing waste disposal. 

The hazardous wastes would consist mainly of ash residue from the furnace systetns 
and dried salts from process and PAS liquids. No liquid hazardous process waste would be 
generated by or shipped from the proposed disposal facility. Hazardous solid waste would be 



I The Prop0sed Actfonand Alternatives -

2-22 

taken to a pennitted waste disposal facility. Information provided by EPA shows that there 
are a number of such facilities located in California, Idaho, Nevada, Oregon, and Washington 
(EPA 1987) that accept the types of wastes anticipated to be generated by the proposed 
facility. 

Analyses of ash from the JACADS incineration operations showed that some of the 
ash was a hazardous waste based on measured parts-per-million (ppm) levels of cadmium, 
lead, and chromium. Waste analyses also indicated that the wastes contained no toxic vapors 
(such as organics or agent). For the purposes of this document, it is conservatively assumed 
that all brine salts generated by the proposed disposal facility at UMDA would be classified as 
hazardous. The salts and ash residue to be transported from the disposal facility would be 
relatively dry and without free liquids. It is anticipated the salts would contain 10-15% 
moisture and the ash would be dry. Based on the expected characteristics of these wastes, 
there would be minimal environmental damage from possible accidental spills, which could 
involve ash, fiberglass, metal parts, and/or brine salts. Any spilled waste materials would be 
removed and containerized during cleanup in accordance with the_UMDA Spill Control Plan. 
The expected characteristics and handling procedures for these wastes were outlined in the 
RCRA pennit application submitted to the state of Oregon. 

Solid wastes may be transported off-site by truck or rail. If they were transported by 
truck, up to 15 trips could be required on some days, depending on the type of munition 
being processed. On most days, no more than 11 trips would be required. Waste loads on 
trucks would be limited to 9 metric tons (10 tons). 

2.2.3.4 Maturity of the disposal technology 

This section provides a progress report on operational experience with the proposed 
disposal technology since the FPEIS was published. Technology maturity refers to the extent 
of refinement of facility and operational designs for disposal of chemical agents and 
munitions. Designs are continually being refined to increase operational safety and efficiency. 
Refinement of design results from ongoing Army reviews and from state and EPA regulatory 
reviews. Regulatory approvals of the proposed design at UMDA are required from the state 
of Oregon before the start of construction and operation. This section discusses -technology 
maturity with respect to mustard, GB, VX, and BZ destruction, and Appendix C presents 
additional details. 

The JACADS reverse assembly and incineration technology, described in Sect. 2.2.1, 
is based on more than 20 years of military and commercial explosive and hazardous materials 
disposal experience (U.S. Army 1988a, Vol. 3, Appendix D; U.S. Army 1988b). This 
technology has been successfully used to incinerate about 2.8 million kg (6.1 million lb) of 
mustard (H/HD) and neutralize/incinerate about 3.9 million kg (8.6 million lb) of nerve 
agents GB and VX (Table 2.6). Through the end of 1993, over 6.8 million kg (15 million lb) 
of chemical agent have been destroyed at the Rocky Mountain Arsenal (RMA) in Denver, at 
the Chemical Agent Munitions Disposal System (CAMDS) in Utah, and at JACADS. 

The JACADS OVT program (see Appendix C) began in June 1990 and continued for 
the next 32 months. OVT was conducted before initiating demilitarization operations at the -
CONUS disposal plants to gain operating experience and to give additional confidence to the 
public and to the Congress that these munitions can be safely destroyed. The OVT test period 
represents the fust test and evaluation of the JACADS process as a full-scale integrated 
system. The performance of the JACADS incinerators and overall JACADS process have 



Armu Public Relations: How low will theu go? 
Just how far will the Army go, and at what cost, to push a golden 

'--- image of its chemical weapons incineration program? The answers 
may surprise you. Recently in Newport, Indiana, the Army invited 
elementary school children to take a tour of the Newport Army 
Ammunition Plant, where lethal VX agent stored in ton containers 
- 4% of the Army's chemical weapons stockpile - sits in ware
houses. The tour was to be complete with news cameras, and school 
pictures taken on the depot site. In Alabama and Oregon the Army 
has opened storefront offices, complete with full-color pictures of 
each storage depot, and photos depict-

throughout the docwnent that is great cause for concern: the Anny's 
belief that conflict between citizens and the Army is based on in
appropriate attitudes and false beliefs held by citizens. This, Dr. 
Futrell says, implies that the conflict can be corrected if the Army 
"corrects" the citizens' attitudes and beliefs by information it pre
sents. That is, the citizens concerns are not valid; they just don't 
have the right information. Dr. Futrell also points out that: 

"Stakeholders are talked about as audiences in the document. Typi

ing a pristine environment surround
i~g the-Pacifie and Utah incinerators. 
The Army has conducted three all-ex
pense-paid trips to the Utah incinera
tor for city officials living near the 
Kentucky stockpile site, and the same 
offer is now being made to Oregon 

ffi3 .-...-...iL L ffi3 

cally an audience consists of people 
who witness staged and orchestrated 
performances. Audiences are ex
pected to respond to the perfor
mance; audiences do not play a di
rect role in the performance itself." 
Futrell carries the analogy further by 
pointing out the Army's role as 'writ
ers of the script' of chemical weap-

L L L 

citizens. 

The Chemical Stockpile Disposal Program (CSDP) Public Affairs 
Outreach Program is costing taxpayers millions of dollars, to no 
one's advantage but those contractors who stand to benefit from 
the construction of chemical weapons incinerators. -According to 
the CSDP Public Affairs.office, the life~cyclebudgetforthe public 
relations program is $15. l million. 

In addition to opening storefront offices, and promoting tours 
of the incinerator facilities, the Public Affairs office is brush
ing up oil its overall communication style, according to a draft 
Strategic Communications Plan for the CSDP Outreach Pro
gram. The "vision" of the strategy is "To address public con
cerns about the disposal of chemical weapons through public 
involvement and dialogue, resulting in an increase in trust and 
confidence in the Department of Defense and the Department 
of the Army's ability to safely operate a chemical weapons dis
posal facility without harm to the public health or environ
ment." They have created three core national communication 
messages which they vow to repeat over and over again: 

• Continued storage of chemical weapons poses greater risk 
long term than a technologically safe destruction program 
now. 
The Army has the commitment and the capability to per
form the chemical demilitarization mission safely within 
all legal requirements. 

• 

• 

• 

The Army continues to pursue all available technological op
tions suited to the chemical demilitarization mission. 

The report points out that "These messages, properly conveyed with 
the endorsement of credible sources, and in conjunction with a new 
openness that maintains public dialogue and involvement, can pro
vide the information necessary to effectively address the public's 
fundamental concerns." 

Kentucky Sociologist Dr. Richard Futrell reviewed the Army's Out
reach Program and pointed out one (of many) running theme 

__J 

ons disposal drama, and the charac
ters in the performance. However, there is still no room for citizen 
involvement. Dialogue, involvement, openness and citizen par
ticipation are limited ... and have little or no effect on the technol
ogy chosen for chemical weapons disposal. For example, by con
ducting research on alternative technologies while at the same time 
pushing the incineration program and talking about the dangers of 
weapon storage, the Army is simply- 'revising' the drama, without 
changing the outcome. 

Our message remains the same! 

STOP INCINERATION. It is a dangerous, expensive, 
unproven technology which puts our health at great risk. 

DISASSEMBLE THE ROCKETS. This simple, neces
sary process separating chemical agent from the rocket 
parts totally reduces the risk of explosions, etc. 

USE CLOSED-LOOP, NON-INCINERATION TECH
NOLOGIES TO NEUTRALIZE THE CHEMICAL 
AGENT AND DECONTAMINATE ALL METAL 
PAR TS. These technologies exist. They are being tested 
for feasibility on chemical weapons right now. They 
should be given the opportunity to prove their capabil
ity to safely destroy the chemical weapons stockpiles at 
all sites. 

These public outreach attempts are not going unchallenged. 
Whether the challenges come from street theater troupes in Ala
bama, angry parents in Indiana, and unconvinced city officials in 
Colorado, Kentucky and Oregon, the Army's outreach program 
must be exposed for what it is - a pro-incineration charade with 
no genuine interest in public opinion or involvement. What lies 
underneath the Army's slick brochures, smooth presentations and 
expensive storefront officeS.is a publicly unacceptable, expensive, 
and dangerous technology. 

9 



Site Updates (cont'd from p. 8) 

Conference organizers Ross Vincent and Alan Urban were pleased to have such support from their state and federal elected officials. At 
the very least, their co-sponsorship of the conference is evidence that they are ihterested in hearing about the technologies. U.S. Senatore 
Brown and Campbell, however, have publicly stated they feel incineration is a mistake, and are strongly supporting alternatives. The 
conference helped put the information on alternatives directly into the hands of concerned citizens in Pueblo, and encouraged public 
debate over how to dispose of these weapons. The event was so beneficial, organizers say, that all other stockpile communities should 
consider doing the same. 

Kentucky; The initial permit application for the chemical weapons incinerator at the Blue Grass Army Depot was filed with the 
Kentucky Natural Resources and Environmental Protection Cabinet in January. The Kentucky Resources Council (KRC), a non-profit 
legal advocacy group, has reviewed the permit extensively, and found that the permit does not include information mandated by Kentucky's 
strict laws regarding chemical weapons disposal. KRC, joined by the Kentucky Environmental Foundation, the CWWG, and some state 
Congressmen are recommending that the Kentucky Environmental Protection Cabinet reject the pennit application until the necessary 
information has been provided. 

Indiana; Representatives from the Army's neutralization program met with citizens from the Newport area on May 1, not by 
invitation from the local citizens, but because the Anny heard "too much on incineration, and not enough about neutralization" at a recent 
public hearing (see story on p. 2) So, Army Alternatives program director Col. Landry set up a meeting with members of the local group 
CAIN, to talk more about neutralization. CAIN members were more than willing to talk about alternatives for the Indiana site, but 
strongly maintained that alternatives for Indiana should also be considered for other stockpile sites ... a view not widely held by Army 
officials. Local activist Sara Morgan said the group will seek the safest solution for the Indiana site, without abandoning other stockpile 
sites in efforts to stop incineration. The age-old "divide and conquer" strategy won't work with this coalition! 

Utah; Trial burn dates for the Tooele, Utah chemical weapons incinerator have once again been delayed. The most recent target date 
was April 15, however the facility has still not been able to secure the proper permits to begin burning live chemical agent. Now, Army 
officials say the date has been moved to June 5. Whatever the start-up date, the Chemical Weapons Working Group, joined by the Sierra 
Club and the Vietnam Veterans of America Foundation are ready to sue the Army and its contractor, EG&G Defense Materials if they do 
move forward with incinerator operations. Among the causes of action: 

• National Environmental Policy Act (NEPA): Failure to assess the impact of incineration; failure to adequately address accident 
hazards; and failure to adequately consider alternatives to incineration. 
Resource Conservation and Recovery Act (RCRA): Failure to protect the public from unreasonable threats to health, such as 
exposure to smokestack emissions during normal incinerator operations. 
Clean Water Act: Contamination of the Great Salt Lake and other bodies of water. 

Salt Lake City resident and activist Cindy King stated "The Army's pro-incineration charade has forced us to move forward with this 
litigation." Lead council in this case is Mick Harrison, J.D., with GreenLaw, a non-profit environmental advocacy organization. 
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Weap 1nc1nerat1()J.!; 
,, report risk data .·.· .. · '.jt4ti~· 
H. released after delayi'~f·l 
'; ·By The Associated Press west of Hermi'ston when. state 
. permits are approved .. 1l.;·: ~· \_ 
•: SALT LAKE CITY -'-,.A " Part of a January 1995 evalucc 

· :: report more than 18 months ation of the Army's prt)pqs".d;, 
:: iago'•warned that a Too!'le Tooele incinerator inc~Jld<;d'." 

··::: Comity;.farm~rJJying d~wn- data .. showing higher 'cancer 
:, :· . wind .. of ·a new chem1cah rates for nursing ,infants and·; • 
: :·i iweapqp:s foci;'lerato}' an<htiilt{ families faririing'.mosdy,for · 
.·,· ing niostlyhomegrown vegeta- their own consumpticindoWJi{ · 
. · :i. bles;·•meat and milk)vould face wind of the incinerator. J>.ti{•/', 

a!' u~acceptably 'lil~h'. cancer B,ut Gray Says t!J,e,~at:(:~~re; 1 
risk. , .', , , , , . . omitted· from the. reppi;t,•,ir.i.ade : 

. " But.the report prepared for ,;·public last February.because ' 
· · ·, the Utah Divisiqn J>{So!id and,- :an agency· toxico!qgist .Ciues' •.' 

Hazardous Waste w11s'11ot made] tioned its conclusions. He ~aid 
' ': putillc u!i,til Tuesifiiy; during a" draft documents '.containing 
;,~,, feq~ra~ ~,ourt heaii'!g, . ..·· :.,, the data were.recyCl!'q,an,d"!re •· ·•<·' Mai;tin'!J)ray, a. m11nager.for no longer available;;•:· ''' · , 

· · the)1tah Division of Solid and The groups in thefr lawsuit 
H11~arqpus W'!stei'f testified accuse the Army of violating 
before :;py .. s. ~istrict Judge . state and federal requirements 
Te~a l:ampbelj' that 'those. for emergericy preparedness 
health risks were omitted iii and conditions for destr()ying, 
the fina! report presented to preventing and minimizing tile 
the public. , - . . . . release of hazardous wastt;s, · . 

Gray's comments came m the Whistleblower Steven ·W· 
second day of a hearing before Jones, a former safety manaif~r 
Campbell in which The Chemi- for the contractor builc!jng the 
cal Weapons Working Group of Tooele Chemical Demilitari~a
Berea, Ky., the Sierra Club and tion Facility, testified Monday 
Vietnam Veterans of America that at worst, emissions from 
Foundation are seeking a pre- the incinerator could kill 1 
liminary injunction to stop the percent of the population· 
destruction of the weapons at within 40 miles of the facility. 
the new incinerator south of The risk to family farmers 
Tooele. . . was contained in scenarios 

The Army plans to destroy presented by AT: Kearney, a 
'the tons of nerve gas and blis- private engineerin~ firm con
tering agents that comprise 42 tracted through the state. haz
percent of the nation's chemi- ardous waste division. 
cal weapons at the incinerator, But the Army was concerned 
poised to fire up pending the that if the scenarios were 
judge's actions. The Army accepted, it might have to cur
plans to build a similar facility tail some of the incinerator's . 
at the Umatilla Army Depot · 

See IncineratioPI~ 
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Testimony before The Environmental Quality Commission · 
• by Karey Shawe, Co-Director, CRU 

at Hermiston Community Center 
June 10, 1996 

CRU is a non-profit environmental organization whose mission is to work 

509-493-2808 ·. 

· toward comprehensive, basin-wide strategies to protect the water quality of 
the Columbia River and the health of all life dependent upon it. CRU is 
based in Hood River Oregon with another office in White Salmon WA. Our 
staff of four part-time employees concentrate on facilities, issues, and 
policies impacting the River, including cleanup at the Hanford Nuclear : 
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Reservation, discharge permits and practices of River polluters, etc. CRU 
holds a chair on the Bi-State Water Quality Commission and just this week 
published "The Columbia - River in Crisis", which.documents findings of the 
Commission and makes strong recommendations for improvement in the _ 
Columbia River's environment. · -

I come before you with special concerns regarding any new potential 
sources of contamination in the River directly or in its air and watershed, 
particularly releases of additional heavy metals and organochlorines, furans 
and dioxin. · 

. Dioxin has been detected in' Columbia River fish at levels considered unsafe -
-for human consumption of fish by the EPA who rates the Columbia River as 
"water quality impaired" for dioxin; Oregon DEQ and Washington DOE _ 

·~issued a joint public health advisory in this regard just two weeks ago. In · 
other words, the River basin has surpassed it's saturation point for these· 
contaminants. For this reason and others, CRU urges you to not go forward 
with incineration as the process for disposal of chemical weapons. Our air .. 

··shed feeds the watershed."All additional sources of dioxin, furans and heavy· 
metals contamination, especially those for which safe, closed loop. 

-technologies exist, should be rejected. It would be irresponsible to do 
otherwise. · 

I attended the pubic information briefing on May 16th, the press confererice 
· hosted by GreenPeace, OEC and CRU in Portland on the 17th, and heard, , 
the testimony of company representatives of alternative technologies. The· 
testimony you heard as to the failure of the Johnson Atoll incineration facility 
by Dr. Pat Costner was particularly telling as was the testimony by Dr. Mary 
O'Brian regarding toxic effects of dioxin. 

="~"=~-"=·" ~=~-==,··~--~ .. __ . CRU to EQC 6/10/96 pg .. 1 
I trust t~e. members of the EQC are aware of th~ctSof dioxin here in the "'" - · 
?~~umbia s ecm:ys~em. Mink populations have crashed and the river otter population -
is r~atened, w1'.h it~ men:ibers showing abnormalities in reproductive organs from 
c~~f!llcalhcon~am1nat1on._S1nce 1991, well after the incineration train left the station -

. s u ies s. owing .c?rrelat1v~ effects ~etween dioxin and endocrine disruption have ' .- . 

. dc~m_e to the publics attention. CRU Just received this book documenting the impacts of 
1ox1n on human health1. M I t · 

D ore popu ar reatments of the research are contained in 
r. Theo Colburn's Qyr Stolen Fut 2 d L · G" • · 

11 • • • _!!re, an 01s 1bb s well wntten layman's version 
ca ~d f?vmp From. ~1oxm.3_J recommend them both to you and to members of this 

- au
1 
dienc~. I m convinced that incineration would not have been allowed under the · . 
ean A1r Act had we known th d t t' · ff · · . t . . e evas a 1ng e eels of dioxin. Further release of these 

ers1s ent. toxic contam1mints is 11nr.nnsr.inn'1hiA 
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1191!119' the issue and to doing the right thing." 

Agent Orange Redux 
Most important for veterans and their 

families, the panel concluded that it is feasi
ble, using a widerangeofmilitaryrecords, to 
determine more precisely who came in con
tact with the defoliant and how great their 
increased risk of disease is. That has been a 
sore point since the release of the coc study 
that rejected as incomplete the military rec
ords indicating which troops were most ex
posed to the chemical. Relying on that study, 
government officials have delayed paying 
most claims. A lawsuit by the American Le
gion aimed at forcing the government to un
dertake the epidemiological study was sum
marily dismissed two weeks ago. 

Reversing previous findings, experts link Hodgkin's 
disease, among others, to the Vietnam-era defoliant 

By CHRISTINE GORMAN 

W
HEN A STUDY BY THE CENTERS 
for Disease Control concluded 
in the late 1980s that the link 
between Agent Orange and var

ious cancers was too tenuous to prove, it 
looked as if the many years of highly 
charged debate over the notorious defoli
ant used in Vietnam were over. Only 1,000 
of the 39,000 claims made would be paid 
out; the rest of the veterans would be left 
with nothing but bitter memories. 

The controversy did not die down, 
however. Veterans groups continued to 
blame the dioxin-tainted herbicide for ev
erything from birth defects to degenera
tive nerve diseases. After a federal judge 
ruled that the lack of scientific evidence 
meant the government was not liable for 

c any part of a $180 million award from a 
class-action suit, advocates pressed their 
case with Congress and the media. 

Last week, with the release of the 
most comprehensive review of Agent Or
ange research ever conducted, vets got 
some real encouragement. According to a 
16-member panel of expertsass~mllledby 
the National Academy ofSciences' Insti
tute of Medicine, exposure to Agent Or
ange can be linked conclusively to three 
cancers, including Hodgkin's disease, 
and two other disorders. The committee 
also found enough evidence among the 
230 studies they examined to suggest a 

Coming 
A Cropper 
Du Pont faces charges it 
sold a tainted pesticide 
By ANASTASIA TOUFEXIS 

F 
ARMING IS DIFFICULT ENOUGH GIV

en the caprices of Mother Nature, 
but it can become downright im
possible when using a pesticide 

that kills rather than protects the crops. 
Just ask the 400 farmers and growers in 
20 states who are suing E.I. dn Pont de Ne
mours. Their suits charge that the chemi
cal giant knowingly sold a contaminated 

connection with lurig and prostate cancer. 
Jesse Brown, the Secretary of Veter

ans Affairs, immediately added Hodgkin's 
disease to the short list of maladies for 
which Vietnam veterans are automatical
ly compensated. And he has promised 
to decide, within 60 days, 
whether to include lung and 
prostate cancers and other 
diseases. Because these af
flictions are so common, 
such a move could ring up 
tens of millions of dollars in 
additional claims. "We did 
not pay attention to the 
price tag but just to the sci
entific evidence,'' says panel 
member Dr. Graham Col
ditz, an associate professor 
at Harvard Medical School. 
"If anyone raised the issue 
and said, 'Now we're deal
ing with the cancer thafs 

With the new panel report, the Ameri-

going to be the most com- From1962to'71,lheU.S.sprayedl9milllongal.of 
mon,' the committee would Agent Orange and other herbicides over Vietnam 
say that's not our issue.'' 

It is a huge issue, though, for a budget
strapped government. The experts predict 
that within the next seven years there will 
be a total of more than 3,000 cases of lung 
cancer and nearly 1,000 cases of prostate 
cancer among Vietnam veterans. Even so, 
Secretary Brown claims the potential cost 
will not affect bis decision. Says he: 
"I am committed to taking a fresh look at 

can Legion seems likely to appeal the 
court's decision. "All of us who've fought 
this issue feel we've been vindicated," 
says Richard Christian, deputy director 
for research of the American Legion. 
What remains to be seen is just what the 
studies will show and who will be 
compensated. -Reported by Jay 
Peterzell/Washington 

fungicide that destroyed millions of do!- were probabjy the result of high heat and 
Jars worth of crops of fruits and vegetables humidity or of farmers' overuse of fertiliz
as well as nurseries of flowering bushes ers or pesticides. But initially, at least, 
and ferns. the company acted as if it had its own 

In the first suit to reach trial, now un- doubts about Benlate: it voluntarily re
der way in Columbus, Georgia, growers' called the fungicide in 1991 and paid $510 
claim that Du Pont had determined million to growers in compensation. The 
through its own tests that the fungicide, company stopped the payouts, it says, af-
Benlate, was improperly " ter a panel of outside experts 
mixed with the herbicide ~ reviewed company records 
sulfonylurea, yet failed to ~ and new field tests and con-
notify users or the Environ- ! eluded that Benlate could not 
mental Protection Agency ~ have caused the damage. 
as required. by law. Farmers 7 The fungicide remains off 
also accuse the company of the market. 
furthering the cover-up by Other claims against Du 
refusing to turn over crucial Pont go even further. Some 
documents to the farmers' F: B"ll La suits allege that Benlate is 
attorneys. armer 1 wson harmful not just to crops but 

Du Pont, which began presenting its I to people, producing headaches, muscle 
defense last week, deni~§Jhat..B.~nlate was pangs and nausea. -Reported by 
tainted an~contends,that ruineif"'m\'ps AlkePark/NewYork 
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Astronomy 

A closer view of our galaxy's center 
By combining high resolution and high sensitivitri astrono

mers have produced the most revealing infrared images ever 
made of our galaxy's star-packed core. Using the European 
Southern Observatory's New Technology Telescope in La 
Serena, Chile, German researchers imaged about 340 bright 
stars within 1.3 light-years of the Milky Way's center, resolving 
features as small as 0.02 light-year across. Andreas Eckart and 
his colleagues at the Max Planck Institute for Extraterrestrial 
Physics in Garching report their findings in the April 20 
ASTROPHYSICAL JOURNAL LETTERS. 

The bright stars they detected at two near-infrared wave
lengths are just a hint of the total number of stars that reside at 
the galaxy's center. Eckart's team used infrared detectors 
because visible-light emissions from these stars are absorbed 
by surrounding dust and thus don't reach Earth. 

Using the new images and previous estimates of stellar 
·velocities at the center of the galaxy, Eckart and his co-workers 
calculate that the heart of the Milky Way contains about I mil
lion stars per cubic light-year - several hundred times the 
density of other star-packed regions in the galaxy. 

The high density could explain a puzzling feature, notes 
Eckart. His team identified many of the imaged stars as blue 
supergiants. These massive stars survive for only a few million 
years and thus must have been born recently in order to be 
seen at all. Yet the galactic center lacks the dense gas clouds 
needed to form new stars. The German astronomers suggest 
that the high rate of collisions within the densely packed star 
cluster could create the blue supergiants from existing stars. 

An illuminating look at the full moon 
Just as the full moon makes its monthly debut, the brightness 

of the lunar surface rises dramatically, far exceeding the 
luminosity of four quarter moons. For more than a century, 
astronomers have attributed this surge to a phenomenon 
known as shadow hiding, in which particles the size of sand 
grains on the moon's rocky surface play. the dominant role in 
reflecting sunlight. 

As seen from Earth, sunlight strikes a less-than-full moon at 
an angle, not head on. In the shadow-hiding scenario, this 
illumination causes sand-grain-sized dust particles on the 
lunar surface to cast shadows on neighboring particles, making 
the moon look darker from Earth. In contrast, when the moon is 
full and sunlight strikes head on, the shadows are hidden by the 
particles that cast them. This would seem to account for the full 
moon's enhanced brightness. 

Now, however, astronomers report that an entirely different 
phenomenon causes the jump in brightness. Simulating the sun 
by shining laser light on lunar soil samples, these researchers 
found that a mechanism called coherent backscattering ac
counts for the brightening. In backscattering, smaller, soot
grain-sized particles that are stuck to the sand-sized particles 
on the lunar surface play the featured role. When the moon is 
full, certain rays reflected by the smaller particles pair up to 
produce an intensity of light greater than the two rays could 
produce separately. Thus, the full moon appears brighter than 
expected, explains Bruce W Hapke of the University of 
Pittsburgh. 

Coherent backscattering may also account for the brightness 
surge of other planetary moons, Hapke says. If so, the surface 
character of each moon may differ from that suggested by 
reflection measurements. Hapke speculates, for example, that 
Jupiter's moon Europa may have a fluffier layer of surface ice 
than scientists thought. 

He and his co-workers, Robert M. Nelson and William D. 
Smythe of the Jet Propulsion Laboratory in Pasadena, Calif., 
describe their work in the April 23 SCIENCE. 
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Hazardous incinerators~ 
Each year, 184 incinerators in the United States destroy 

millions of tons of hazardous materials. Many communities 
have expressed concerns about the health risks those facilities 
might pose. Now, epidemiologic studies add weight to those 
concerns by linking respiratory and neurologic problems to 
working at or living near such plants. Scientists presented the 
findings in Atlanta this month at the International Congress on 
the Health Effects of Hazardous Waste. 

Charles E. Feigley and his co-workers at the University of 
South Carolina in Columbia surveyed a random sample ol 894 
residents - 508 living downwind of a commercial hazardous
waste incinerator and 386 living upwind in a demographically 
similar community. Downwinders reported a 50 to 100 percent 
greater prevalence of coughing, phlegm, wheezing, sore throat, 
and ey.e irritation than upwinders. Even after the researchers 
accounted for age and for exposure to cigarette smoke, mold, 
and pets, downwinders were 20 to 90 percent more likely than 
upwinders to have been diagnosed with emphysema, pneu
monia, sinus trouble, asthma, or allergies. 

Using the same questionnaire, Dietrich Rothenbacher and 
his colleagues atthe University of North Carolina at Chapel Hill 
polled some 400 households in two communities near a 
hazardous-waste incinerator - one upwind, the other down
wind. Here, too, downwinders reported more diagnosed em
physema, sinusirouble, and sleep-rousing or morning coughs. 

Michael Straight and his co-workers at the Agency for Toxic 
Substances and Disease Registry in Atlanta compared 713 
people living within 1.5 miles of a hazardou,s~waste incinerator 
to 588 people about 8 miles from the plant. The closer 
community reported almost nine time~ more· coughing and 
wheezing, 2.4 times as much neurologic disease (such as 
seizures and tremors), and 40 percent more netirologic symp
toms (including tingling, blackouts, and incoordination). 

Melody M. Kawamoto of the National Institute, for Occupa
tional Safety and Health in Cincinnati followed up documented 
reports of headaches, hot flashes, irritability, memory prob
lems, tremors, and erratic blood pressure changes in workers 
from a then-closed hazardous-waste incinerator. All 14 symp
tomatic former employees ultimately examined suffered head
aches, dizziness, and memory problems. 

Researchers led by Woodhall Stopford of Duke University 
Medical Center in Durham, N.C., examined 29 men who 
complained of chronic nausea, headache, dizziness, and feel
ings of intoxication. Between 23 and 50 years of age, all the men 
had worked at hazardous-waste incinerators. Eight of the 15 
men with joint pain had arthritis of unknown cause;· more than 
half the men had middle-ear disease causing vertigo or gait 
problems; roughly half had memory problems; and 22 exhib
ited abnormal sweating or wide fluctuations in pulse and blood 
pressure. Moreover, sleep disorders, severe depression, and 
recurring suicidal thoughts plagued 27 of the 29 men. "And all 
(27] had difficulty controlling impulses - rage reactions -
either verbally or physically," Stopford says. Indeed, he notes, 
16 described "homicidal" thoughts. 

None of these studies proves that incinerators harm health. 
But they do raise strong suspicions that the apparent links ilre 
real, Feigley says. He and many other researchers will now 
begin correlating individuals' symptoms with specific expo
sures to pollutant plumes or particular chemicals. 

"It has-been 12years since federal rules governing the safety 
of hazardous-waste incinerators have been reviewed or 
strengthened," says EPA Administrator Carol M. Browner. On 
May 18, she pledged not only to begin tightening emission 
controls on new and existing incinerators, but also to convene a 
task force to evaluate the role of incineration in disposing of the 
nation's hazardous wastes. 
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in-law lives nearby), the nearby city of Pittsburgh, and the 
entire state of West Virginia., whose attorney general unsuccess
fully brought a federal lawsuit to wipe the incinerator from the 
face of the earth. Local activists have occupied the White House, 
the state capitol, and the Washington headquarters of the Envi
ronmental Protection Agency; gone on a hunger strike; compiled 
mountains of incriminating data; chained themselves to a replica 
of the incinerator and parked it opposite the office of the presi
dent of the United States; and gotten arrested for their protests. 

But the incinerator keeps humming along. The conse
quences of its owners1 apparent manipulation of regulatory 
agencies reach far beyond the town of East Liverpool. It has 
become a watershed case for the environmental community: if 
a project as clearly dangerous and malfeasant as the East Liv
erpool incinerator can't be stopped, then perhaps nothing can. 

Over the course of an exhaustive investigation, Mother 
Jones uncovered problems with the East Liverpool incinerator 
literally too numerous to catalogue, but the following is a list 
of some of its more egregious shortcomings. 

OPERATIONAL PROBLEMS 
(or, why it shouldn't be where it is) 

•The incinerator is situated approximately four hundred 
yards from an elementary school, but many of those yards are 
vertical; the school is on a bluff just below the top of the smoke
stack, which is licensed to emit vaporized lead, mercury, and 
some three hundred other compounds. The incinerator is also 
three hundred feet from the nearest house, a quarter mile from a 
business college, and a stone's throw from the Ohio River, a 
major source of drinking water for millions of people. 

•The facility is smack in the middle of a hundred-year flood
plain. I Moreover, the site is in one of the nation's premier 
atmospheric inversion areas, where the weather will ca.use it to 
blanket the region with emissions two days out of every three.2 

•When both kilns of the East Liverpool incinerator are up 
and running, Ohio will have more than one-fifth of the 
nation's total hazardous-waste burning capacity. The builder 
of the facility, WT!, estimates that the incinerator will annual
ly consume at least five thousand truckloads of toxins. All 
those trucks, which sometimes have accidents, will have to 
pass through the streets and right-of-ways of East LiverpooJ.3 

•A preliminary EPA study estimated that the toxic risk to the 
food chain (specifically beef cattle and milk) near the East Liver
pool facility could pose a human cancer threat one thousand 
times greater than simple inhalation of emissions. (Greenpeace 
estimates that the risk is ten tl1ousand times greater.) Last Janu
ary, Richard Guimond, the acting assistant administrator of solid 
waste and emergency response, revealed this in a confidential 
memo to Carol Browner, President Clinton's new EPA administra-

A FOOTNOTES: I. A floodplain has a problem with certain acts of God, 
as our Midwestern neighbors recently discovered. In East Liverpool, a 
flood could wash away drums and vehicles transporting hazardous waste, 
resulting in a disastrous contamination of the Ohio River. Furthermore, 
the soil of a floodplain consists of soft and unstable silt. The incinerator's 
permit may have been obscure on many important specifications, but it 
insisted that the foundations had to support a weight of three thousand 
pounds per square foot. Even after driving 1,700 pilings down to the 
bedrock, the incinerator's foundation was unable to meet the load 
requirements. The Ohio EPA then decided that the requirement had 
perhaps been excessive, agreed to postpone its decision until a geologi
cal survey had been completed, and allowed construction to proceed
without knowing whether the plant would sink into the earth, tilt side-
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tor. He also confided his 
worry that if the news 
about the food-chain situa
tion in East Liverpool got 
lround and the EPA adopt.
ed "indirect exposure 
analysis procedures," 
"many air emission sources 
could be affected." The 
memo, which the EPA did 
not make public, was 
leaked to Greenpeace. 

LEGAL PROBLEMS 
(or, rules are for 

little people) 
•The 1980 site-devel

opment permit specifical
ly prohibited the han
dling of toxic wastes at 
the site. The incinerator 
got its start when a repre
sentative of Stephens Inc. 
(which was a partner in 
WT!) proposed to locate 
a revolutionary ''waste
to-energy incinerator" 
(which a company bro
chure claimed would 
emit nothing but water 
vapor, carbon dioxide, 
oxygen, and nitrogen) on 

- ___ che site (which was being 
bought with taxpayers' 
money to build a public 
port on the Ohio River). 
The port authority agreed 
to lease out the land, 
even though it did not 
yet own it. Further, the 
port authority never signed the application or the permit as a 
co-owner, although the law specifically required it to do so.4 

•In 1983, an examiner for the state hazardous-waste board 
suggested that the incinerators application for an operating 
permit be rejected because, despite specific requirements, there 
were no plans for handling volatile waste; there were no plans 
for personnel training; there were no contingency plans in the 
event of a mishap; there was no plan for closing it; and the 
builders planned to reveal their full intentions when it would 

ways, or fall over. I'm not making any of this up, by the way. 
2. East Liverpool and its surrounding Rust Belt communities are locat

ed in an unusual microclimate, where toxic emissions can be trapped 
(and breathed) for hours or days; in 1948, the death of twenty people in a 
nearby community during a sustained peri'od of atmospheric stagnation 
marked the beginning of modern air-pollution policies. 

3. The trucks will travel six miles through East Liverpool on local 
roads, the last half mile on a poorly marked road through the industrial 
area. The boundaries between the road, shoulder, and industrial parking 
lots are unmarked, and in many places vehicles are parked very dose to 
the roadway. 

4. After many years and much waffling, the federal EPA finally added 
the port authority's name to the permit. Almost immediately, the port 

be too late to hold pub
lic hearings. (The board 
issued the permit any
way, in April 1984, four 
months before changes 
in Ohio's siting criteria 
would have made per
mitting the incinerator 
impossible.) 

•By the most conserv
ative estimates, the four 
partner companies that 
signed the incinerator's 
original permit applica
tion changed their 
names some nine times 
between 1981 and 1990. 
According to other esti
mates, the changes 
number more than forty, 
filling a chart only 
slightly smaller than the 
average bathroom floor. 

•In 1987, when 
Chemical Waste Man
agement (ChemWaste) 
placed a bid to buy out 
the Waste Technologies 
Industries partners' 
stock, the Ohio EPA ini
tially took the position 
that no permit modifica
tion was necessary. The 
decision was curious for 
two reasons: first, 
Chem Waste would have 
been unambiguously a 
new owner of the pro
posed facility and 
should have been 

required to obtain a permit modification and undergo public 
hearings; and second, Chem Waste and its parent company, 
Waste Management, Inc., are odd recipients of the benefit of 
the doubt, as both have glaring records of criminal conduct 
and environmental negligence. 

•After Chem Waste retracted its bid in 1989, Von Roll 
America, one of the original partners, bought out the other 
three but pretended that the partnership still existed in 
order to avoid permit complications. Although the federal 

authority, desperate to get its name off the permit, sold the land to the 
incinerator's owners for $5 million and $937,236.26 in back rent. 

5. The EPA Investigation began July 21, 1992. The memo, also dated 
July 21, sets out a sixteen-step plan for the incinerator's future, culminat
ing in 'WTI will be allowed to bring hazardous waste on-site (Feb. 
1993)." After the memo was leaked, EPA Region S Director Valdus 
Adamkus alternately claimed that the memo had actually been written 
on August 21 and the date was a typo, and that it merely "outlined the 
events that might , , , transpire, with possible time frames." 

6. Despite the company's clalms that the test burn was a "worst case" 
scenario, test burns employ substances that are supposed to be "analo
gous" to, but are actually very different from, the messy, jumbled sub
stances that an operational incinerator deals with as a matter of course . 
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MORE PLAYERS 
There seems to be an unspoken .rule th<it no company 
can get'involved in.the East· Liverpool inc;:inerator unless 

it posses~es_a tangled orgariizatlonal strUctur-e, and VON 
ROLL,- the Sole surviving p~r'~ner )!1.'Waste Technologies 

lndustri_e.s,_:_is no exception~ i:~e Co.r_pOr<ite_ parerit is Von 
Roll_ AG (~r Ltd.) ·of Gerlafingen,:. 'swi~e~land, and the 
American arm of the company is Vo_n Roll America, Inc. 
Although its East Liverpool operations are officially 
under the control of Von Roll_ Ohio lni::.,,the actual work 

In East Liverpool was perlo_rmed by Von-Roll, Inc. Nor do 
the Chinese boxes end here. Von ROii also owns a sub
sidiary called New Jersey Steel, which,· in turn, owns a 
third of AJ Ross Logistics, ·a company whose largest 
shareholder is a certain Thomas Petrizzo, a well-known 
and high-ranking member 'of New York City's Colombo 
organized-crime family. 

There is also the questiori Of just what, exactly, Von Roll 
AG.was exporting to Saddain.H.u'ssein's Iraq on the eve of 

·. 
. 

. 

the GulfWar."Von Roll claini,s,the' shipn1ents seized in 
Fra0kfurt-and Bern were forE:i~g·pres

0

ses; the Swiss police ·-··; 

and German armaments experts say that they c'ould have 
been used as recoil mechanisms for_ Saddam's uncomplet-
ed superguns. 

CHEMICAL WASTE MANAGEMENT (CHEMWASTE), 
which contemplated buying the incinerator in 1987 and 
now provides it with most of its wa.Ste, ls a subsidiary of 
WMX Technologies, Inc. (until recentlr- called Waste 
Management, Inc.), the largest waste-processing company 
in the nation (annual reve~~es: $8.6 billion). Nationwide, 
WMX collects trash, owns ~he landfills in which it is 
deposited, and prOCesses nu~lear, ·medical, and chemical 
waste. It operates through :a beWil.dering maze of sub
sidiaries and subsidiarie~~~iihin~sUbsidiar:ies, which elimi- -

ncites its liability if somethirg goeS Wrong-and Plen_ty 
has:· A complete list ofWMX's and ChemWaste's sins-
and the millions of dollars in penalties they have paid as 
penance-would keep us here all day; 

Most significant .to East Li'verpO~I residents-is probably -'. 

C~emWaste's toxic-waste incinerator in ~hicago, where 
emplOyees repeatedly turned off air-pollution monitoring 
devices, burned pretty much anything they pleased, main
tained deceptive paperwork, and poured toxins into the 
municipal sewer.~ystem. ChemWaste paid a $3.5 million 
penalty-then, and perhaps now, th.e, 10.ri;est administra
tive penalty imposed on a single fiacility in the history of 
the EPA-but it did not learn its lesson. In February 1991, 
a drum of tetrazole exploded in the incinerator's rotary 
kiln, blew open three doors, and emitted a cloud of poi
sonous smoke. The drum had been "mischaracterized" 
-meaning that the people running the incinerator had no 
idea that they had just thrown forty-four gallons of explo
sives into a two-thousand-degree ·oven. ChemWaste pro
duced $2 million from its bottomless pockets and once 
again promised to clean up its act. -LJ.D. 
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EPA investigated in 1992, a confidential memo suggests that 
they secretly decided to uphold the permit before complet
ing the investigation.5 

•The incinerator failed its March 1993 test burn.6 Among 
other shortco1nings, its efficiency rating for burning mercury was 
only 7 percent, as opposed to the required 99.99 percent. 

•An April 1993 inspection of the facility revealed numer
ous violations. For example, employees had failed to store 
some of the hazardous waste in closed containers and were 
not monitoring the underlying soil conditions, although 
cracks had already appeared in the incinerator's foundations . 

•In late June, after a three-year investigation, the Ohio attorney 
general issued a heavily censored report concluding that, yes, 
because of all the ownership changes, under state law the incinera
tor permit was invalid after all. Nonetheless, on August 24, the 
U.S. EPA ruled that although Von Roll wrongfully failed to regis
ter the 1989 ownership change, this did not invalidate the incin
erators operating permit. The EPA just fined Von Roll $64,900 
for failing to modify the permit. 

•On July 28, an EPA whistle-blower charged two senior EPA 
administrators with fraud for allowing the incinerator to operate 
despite the decision of the Ohio attorney general. In a memo to 
U.S. Attorney General Janet Reno, Hugh Kaufman, whose job is 
to act as an internal watchdog at the EPA, claimed that Deputy 
Administrator Robert Sussman and Region 5 Director Valdus 
Adamkus modified the incinerator's permit to grant it "tempo
rary authorization" to operate, even though they knew the per
mit was legally invalid. He called for a criminal investigation into 
Sussman, Adamkus, and the "business entities" running the 
incinerator. (The federal Justice Department has had no com
ment on Kaufman's charges.) 7 

SO THE MOST ABSURD HAZARDOUS-WASTE INCINERATOR ON THE SUR

face of the planet (which is saying a lot) is up and burning 
away, and nothing seems able to stop it. 

F.or m0re than a decade, the federal EPA has done virtually 

~tr~~li~~~e;::: ~'j~~f ~!~~~~~~:10r~11~~f:Ie"a 
n<>_l: .. ll-PJ:J:]l...Wh.<;J:l Waste Managanen:t;<>-.:orpt>'Tillionl'nathad 
bi;__e_n..c.omzictod--0£..gi;ru;s..environmental ~.!'nee, made a bid 
to_bu.y..Jhcentire project. It did precisely nothmg wliefltlte 
height oftli~-~mo)>,sta~]< waslliCTeasea,;illil1t triedtOConceal 
ewencr_lhaub.e..EwJ.J.iverpool incm,_erator, ltKea:trincinera
to!SiYDll.have_profpurule.ff!;.Cl.O..Q!l_the food chain. Aliliough a 
rising chorus of protest from local activisiS pei5uanedthe EPA 
to appoint one of its Washington-based administrators to act 
as a "people's advocate," the man visited East Liverpool only 
once, after which he accepted a vice presidency at Waste Man
agement, Inc., where he joined a long line of EPA and other 
federal officials, including former Senator and White House 
Chief of Staff Howard Baker. 

What, one might ask, is going on here? Al Gore was definite
ly the environment's man on the ticket. Although he may have 
sounded like an android, his programming seemed a hearten
ing change from the "let 'em eat waste" philosophy of his pre
decessor. Twice, on the campaign trail and later in December, 
Gore expressed his outrage at the deplorable situation in East 
Liverpool, going so far as to promise that the incinerator would 
never operate until a new, thorough investigation had been 
completed. But despite Gore's unambiguous pronouncements, 
the East Liverpool incinerator rolls on. 
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Newly appointed federal EPA head Carol Browner has 
excused herself from ruling on the inatter on the grounds 
that her husband is connected \Vith an environmental group 
tl,at, like virtually every other such group, does not like what 

;ees in East Liverpool. However, the Browner EPA did, 
with much fanfare, announce a "moratorium" on the con
struction of new hazardous-waste incinerators. But while the 
nation's press made small, glad cries of rejoicing, they man
aged to miss the point that the EPA's guidance on incinerator 
permits is not binding in forty-six states (including Ohio), 
meaning that Browner's moratorium applies to just four, plus 
Puerto Rico, American Samoa, the Virgin Islands, and the 
Northern Marianas. 

The official explanation for the administration's powerless
ness to stop the incinerator from operating is that the Bush 
administration, in one of its last acts, authorized the incinera
tor's test burn, setting in motion an irreversible chain of 
events. Yes, the Bush administration really did that, but, for 
whatever it's worth, Harry Truman so1nehow managed to fire 
General MacArthur, even ifBill Clinton can't think of a way to 
shut down an incinerator. 

Meanwhile, the elementary school, which has no powerful 
friends, hasn't moved an inch, and the possibility of an acci
dent has not diminished one bit. The following is a descrip
tion of the school's planned response to a toxic emergency: 

"The emergency 'plan' calls for a strategy of 'sheltering in 
place.' An examination of the details of this plan reveals in the 
starkest fashion the underlying futility of truly protecting 
these small children. The plan assumes that all four hundred 
children can be herded safely and efficiently into the school 
cafeteria within three minutes, the room sealed by stuffing wax 

uer and tinfoil in the cracks and taping with duct tape, and 
_ ~e air conditioning, heating, and ventilating syste1ns turned 
off so that outside air would not be entering the building. If an 
explosion were to shatter even one of the windows, sealing the 
room would be impossible. Even without a broken window, 
however, it is unlikely that toxic gases could be kept out of the 
room ... making it more a tomb than a safe haven." 

The author of the above letter is David Ozonoff, M.D., MPH, 
professor of public health and chair, Department of Environ
mental Health, Boston University. It is addressed to William 
Jefferson Clinton, president of the United States. The date of 
the letter is June 21, 1993. 

Wax paper and tinfoil and duct tape. o 
L.]. Davis is a frequent contributor to Mother Jones. Our 

thanks to activist Terri Swearingen, v.ihose help in locating docu
ments was invaluable, and to reporter T.C. Brown, whose excel
lent articles in the Cleveland Plain Dealer have gone sadly 
unnoticed in the national media. 

Unlike the day-to-day operation of the plant, a test burn is carefully 
planned and done under conditions that are unlikely ever to be duplicat
ed during the controlled chaos of commercial incineration. 

7. In the memo, Kaufman also asked that Reno's principal deputy, 
Webster Hubbell, be '"walled off' from any decisionmaking" pertaining 
to his request, The reason? Kaufman claims that Hubbell and his former 
law firm, Rose, had represented Jackson Stephens when he put together 
the financing for the East Liverpool incinerator. 

It is interesting to note that EPA Region 5 Director Adamkus, whose 
jurisdiction includes Waste Management's grotesquely mismanaged 
Chicago incinerator as well as the one in East Liverpool, is the only EPA 

gional administrator from the Bush administration who was kept when 
.. -1e current government took office. 

THE OTHER VP 
For most of the East Liverpool incinerator's history, it has 

been unclear exactly who persuaded the EPA to turn a 

blind eye to the situation, but an example from the previ

Ous administration may serve as a blueprint 

for how influence works: 

In May 1992, Von Roll President D.J. Blake 

Marshall wrote J. Danforth Quayle, the vice 

president of the United States and a ma~ 
with a receptive ear--Quayle's Council on 

Competitiveness (or, as some letterhead 

spelled it, ucompetativeness") had recently 

suggested that companies be allowed to 

deposit certain types of hazardous waste in 

municipal landfills. Von Roll, Marshall wrote, 
was uengaged in an intensely pitched battle • , . 

at the mercy of the regulatory process run 

amok ••.. $15 million over budget, technically 

· in default to our bankers, and the future of 

our one hundred highly trained employees is 

uncertain." He claimed that uthe valid per· 

Dan Quayle's 
Council on Com-
petitiveness once 
recommended 
that hazardous-
waste companies 
be allowed to 
dump in municipal 
landfills. 

mits to construct we once had are now invalid," although 

they were only undergoing a much-belated examination. 

Vice President Quayle did not hesitate. 

A meeting was convened in Washington, bringing 

together Von Roll representatives with the associate direc

tor of Quayle's council and delegates from the EPA, the 

White House domestic policy group, the Office of Man

agement and Budget, and President Bush's Council of Eco

nomic Advisers. It was later claimed that this remarkable 

assemblage specifically instructed the EPA to give Von Roll 

no special consideration, but on July 9, 1992, the EPA gave 

th~ incinerator permission to continue operation pending 

the results of the investigation. On July 24, they decided 

that the permit was valid after all. 

The relevant presidential official was quick to deny any 

suggestion that the administration was influencing policy. 

uour role," said James A. Fitzhenry, the associate director 

of cabinet affairs, uhas been simply to make EPA head

quarters aware of the problems faced by the company." 

If Dan Quayle could accomplish so much in defiance of 

the law, think how much Al Gore could do to uphold it. 

-L.J.D. 

A SHOW AL HOW YOU FEEL ABOUT THE OHIO INCINER

ATOR: SEND HIM THE CARD OPPOSITE. IF YOU HAVE HIS 

BOOK, EARTH IN THE BALANCE, SEND THAT BACK TO HIM, 

TOO. JOIN EAST LIVERPOOL RESIDENTS IN WASHING

TON, D.C., ON NOVEMBER 6, 1993, FOR A RALLY ACROSS 

FROM THE CAPITOL. DON'T LET THE "ENVIRONMENTAL" 

VICE PRESIDENT GET AWAY WITH THIS. 

For further information about the Ohio incinerator, contact Terri 
Swearingen at (304) 387-0574. For more information about the rally in 
Washington, D.C., call Beth Knapp at (216) 386-6935. 
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INDA TANNER'S career as an 
enviropmental activist 
began in summer 1987, 
when a waste incinerator 
started to operate in her 
hometown, Bunker, Mis

souri. The town, set amid the pine-cov
ered Ozark hills of the Mark Twain Na
tional Forest, had at first welcomed the 
waste-disposal firm that called itself 
Bunker Resources Recycling and 
Reclamation (BRRR), in part because the 
firm promised jobs in an area where few 
were to be found. 

The incinerator that BRRR brought to 
town had once been erected in 
Westford, New York, where 
public outcry against it had kept 
it from going into operation. In
stead, Decom Medical Waste 
Systems, the Canadian company 
that owned the incinerator and 
that was parent company to 
BRRR, shipped it to Missouri. 
When Bunker residents heard 
this ·history, Tanner says, they 
wondered what the ruckus back 
East had been all about. BRRR 
had assured Bunkerites that the 
incinerator would produce nei
ther flames nor fumes. 

However, Tanner recalls, 
'.Vithln a month after the olant 
fired up in summer 1987,-resi-
dents were seeing bright orange 
flames leaping from the incin-
erator stack every evening. They 
worried that the plant's dense 
black smoke and fumes were 
causing the growing number of 
headaches, nausea and burning 
eyes and throats reported 
among Bunker residents. Soon 
after the plant opened, some 
residents started to hold weekly 
meetings to discuss it. Tanner, a 
cytologist who used lab space at the local 
hospital for tasks such as reading Pap 
smears, became the group's treasurer. 

Digging into Decom's background, 
Tanner found a number of unfavorable 
news articles about the company's opera
tions in both Canada and the United 
States. She subsequently wrote to a for
mer journalist in Hampton, South Caroli
na, where Decom operated another 
incinerator. Tanner outlined the problems 
in Bunker that she thought might be con
nected to the BRRR incinerator and re
quested any additional information on 
Decom that the journalist might have. A 
few weeks later, Tanner received a regis
tered letter from Decom's attorneys in-
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forming her that she was being sued $1 
million for libel..Decom charged that she 
had included untruths about the compa
ny in her letter to the journalist. Linda 
Tanner had been SLAPPed. 

SLAPP is short for strategic lawsuits 
against public participation, a type of 
lawsuit designed to choke off public de
bate on a variety of issues. Citizens are 
being sued for signing and circulating pe· 
titions, reporting environmental. viola:. 
!ions, writing letters to public officials 
and participating in public hearings even 
though all these activities are fundamen
tal to our democratic ethic, and most 

BACK/ 

nicipalities, since major corporations sel
dom press SLAPPs. The target is usually 
an individual citizen or small organiza
tion, such as a homeowner's· association. 
"If opponents think they've got you iso
lated and alone, they think it's easy to 
come after you," Thomas says. 

SLAPPs are symptomatic of a grow
ing anti-enviromnental, pro-development 
movement that seeks to advance its agen
da by subverting fundamental American 
rights. The agenda includes the takir1s 
or property-rights issue, in. which d• JI· · 
opers argue that regulation of lam( 'se 
can constitute a taking by the go' ;tn-

ment for which landowriers 
should be paid. For example, if 

·government regulation pre'<ents 
a landowner from draining a 
wetland, takings advoc>.;es say 
the government should pay the 
wetland owner for blocking 
drainage plans. SLAPPs, rather 
than seeking to undermine pub
lic regulation, seek to intimidate 
the public itself. 

"The people who file 
SLAPPs often don't think that 
their opponents have a legiti
mate right to be in the game," 

ENVIRONMENT'i\L ACl1VISI~ 
ARE FIGHl1NGBACKAGAINSi 

GRDUNDLL55 LEGAL. 

says Penelope Canan, a sociolo
gy professor at the University of 
Denver who, with law profes
sor George Pring, has studied 
642 cases during the past 
decade. "It's money that counts, 
and anybody who stands in the 
way by communicating their 
views through public participa-CHAU.ENGE5THAT1"HREAT'EN 

-rHf.IR RIGHf 10 
SPEAK OUT. 

tion is seen as a stumbling 
block to be gotten rid of." 

el JESSICA SPEARr 

Americans think of them as rights guar
anteed under the Constitution's First 
Amendment. Filers sue under such 
charges as defamation and interference 
with business, hoping to intimidate de
fendants into silence before a successful 
First Amendment case can be raised. 
"These suits are outrageous," says Joel 
Thomas, general counsel for the National 
Wildlife Federation. "Individual partici
pation in government is supposed to be a 
virtue and a privilege in America. These 
suits pervert democracy by using the 
legal system to clobber Americans for 
participating in their own government." 

The plaintif£s, says Thomas, are usu
ally local developers and sometimes mu-

Canan believes that SLAPPs 
have become more prevalent 
during the past two decades as 
an outgrowth of the upsurge in 
citizen activism that began in 

the 1960s. "! believe there are a lot of 
people who were schooled in their politi
cal rights in the 1960s and '70s. They're 
the ones who are now protecting their 
communities and the environment, and 
they're the ones being SLAPPed." 

Ninety percent of SLAPPs that go to 
court are thrown out by judges who rec
ognize them for what they are-a form 
of legal harassment. But that does not 
stop SLAPP filers because, Pring ex
plains, "SLAPPs aren't meant to be won. 
They're meant to intimidate." 

As a tactic of intimidation, SLAPPs 
can be effective. As defense costs mount, 
defendant resolve can wither. Once the 

. defendant is shaken, the plaintiff usually 
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offers a voluntary dismissal, provided 
that the citizen promises never to discuss 
the case or oppose the plaintiff again. 
Even defendants who win SLAPPs can 
succumb to the strong-arm tactics. Pring 
cites one California man who. after win
ning his case, swore, "I will never again 
participate in community politics. I will 
never again speak out on a public issue. 
I'm not even going to vote." 

The cure for SLAPPs is short and sim
ple. First, says attorney Joel Thomas, citi
zen activists should "try to associate with 
well-established organizations, because 
SLAPPs are rarely filed against organiza
tions likely to fight back." Also, says 
Thomas, activists should stay calm and 
get their facts straight. SLAPPs usually 
are built on an element of credibility, 
such as a slightly erroneous statement. If 
activists make sure their data are sound, 
they will not give plaintiffs an opening 
for a SLAPP. Also, says Thomas, "Ac
tivists should learn to ask questions in· 
stead of asserting facts." They should use 
public hearings to raise pertinent ques, 
lions rather than to attack opponents. 

If all else fails, defendants can 
fight fire with fire by countersuing 
-SLAPPing back. "We hope that citizen 

activists will get mad and fight back," 
says Cameron Davis, an attorney with 
the National Wildlife Federation. This ap
proach is probably less risky than it 
sounds. By their v~ry nature, SLAPPs are 
founded on weak legal arguments and 
stand little chance of winning in court. 
Juries have handed out big awards to 
people who SLAPPed back. Perhaps the 
best example involves Linda Tanner. 

Harassment against Tanner began in 
full force soon after she was SLAPPed, 
she recalls. Gail Gandy, president of 
Decom, sent a letter to every member of 
the Missouri legislature as well as to the 
governor and state attorney general 
telling them that Tanner was an unbal
aoced fanatic. She suggested, Tanner 
says, that a grand jury be convened to 
look into Tanner's activities. She proba
bly was referring to Tanner's role in a cit
izen complaint concerning incinerator 
smoke and fumes that led the state to 
shut down BRRR in July 1987 after a 
month of operation. The shutdown oc
curred at least in part because the facility 
had exceeded legal emission levels. 

Meanwhile, Bunker's mayor, Dan Pat
terson, waged a campaign to have her. 
banned from the hospital lab, a role that 

I Tl-llNK 
LINDA T).NNER'S 

FINISHED. 
JUST DROP 

'T'H5 
l.AWSU!i. 

SHEU.. 
C:.0 

AWAY. 

he later outlined in his own court depo
sition. He, along with one ofDecom's at
torneys, met with the hospital adminis
trator to review Tanner's license and 
credentials. Soon after. Patterson con
tacted the administrator again, promising 
to push for a tax hike to "help keep the 
hospital's doors open," provided that 
they could work together on "this Linda 
Tanner thing." He also charged that Tan
ner had used hospital telephones to make 
long-distance calls concerning the incin
erator, though subsequent investigation 
showed she had not. 

Patterson next turned up at a hospital 
board meeting to claim that Tanner was 
possibly bringing live viruses into the 
hospital through her work interpreting 
slides and that people were refusing to 
come there out of fear of catching AIDS. 
Both the administrator and the assistant 
administrator pointed out the absurdity 
of such a statement and added that if the 
hospital board chose to oust Tanner, it 
would have to be for a "political reason." 
While no reason shows up in the minutes 
of that meeting, Tanner was handed her 
walking papers the next day. Patterson 
should have been pleased, since he was 
not only mayor of the town but also pres-
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ident of BRRR and owner of the proper
ty on which the Decom incinerator 
stood. He also served as supervisor for 
local ambulance drivers, two of whom 
sat on the hospital board. 

Apparently convinced that Tanner 
had been successfully muzzled, Decom 
dropped all charges right before the case 
was to go to trial in January 1989. What 
the company had not counted on was 
Tanner's fighting spirit. She filed a coun
tersuit a few days later. "The longer the 
harassment went on, the angrier I be
came," explains Tanner. "And when peo
ple become angry, that's when they de
cide to fight back. I figured since they 
had wanted to go to court so much, by 
God, we'd go to court." 

The decision to challenge the incinera
tor company was a tough one for the 
Tanners, who were financially drained. 
"We talked about the possibility of losing 
our house," Tanner says. Between lost 
wages and digging into retirement sav
ings to pay for a lawyer, the Tanners were 
out r . 000 when her case went to trial 
in Iv. .991. 

Meanwhile, Tanner's lawyer obtained 
most of the files that Decom's attorneys 
had worked on in the case against her. 

One file contained a handwritten note 
that summed up what Decom's lawsuit 
had been about: "Goal: shut people up." 

"We had the note blown up and 
flashed it as often as possible on an over
head screen for the jury to see," says 
Richard Witzel, Tanner's attorney. "This 
was our entire theory of the case, and 
here it was in their lawyer'§._~ni» 
ing." The jury acc~pj!'d both theory and 
evidence, awatafrig"Failner a staggering 
$86.5 million in damages. Tanner be
lieves the jury was sending a message to a 
powerful company that had showed no 
concern for constitutional rights, and her 
attorney agrees. "The jury was totally 
outraged at what had been done," says 
Witzel. "and the verdict was the only way 
they could express themselves." 

Decom immediately took steps to ap
peal and began to liquidate some of its 
U.S. and Canadian assets. Witzel knew 
that unless an out-of-court agreement 
could be reached, an enforcement action 
would be necessary in Toronto to uphold 
the judgment in Canada. Faced with 
more costs, Tanner settled with Decom 
for a sum that remains undisclosed be
cause of a confidentiality agreement. 
However, in a touch of poetic justice, 

Tanner also received the incinerator and 
the land on which it stands. She is plan
ning to sell the incinerator for scrap. · 

The question that remains is why no 
federal action has been taken to protect 
our most basic constitutional right, the 
freedom to speak out. "There's been no 
leadership in the Congress for it and no 
specific interest group that has really 
taken it up," says Canan. 

But help is on the way. The National 
Coalition Against SLAPPs, headquar
tered in Berkeley, California, is seeking 
congressional sponsors for a bill that 
would block SLAPPs. Also, Washington, 
California, New York, Rhode Island, 
Nevada and Oklahoma have passed leg
islation designed to screen out harass
ment suits and provide for quick dis
missal. But, says Pring, "Unless strong 
federal legislation is passed, fewer and 
fewer citizens may choose to participate 
in the decision-making process. If a de
mocratic system is to continue to operate 
by the will of the people, it is up to the 
government to protect the right of all cit
izens to speak out freely." O 

Jessica Speart is a freelance writer in 
New York City. 
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JAYCE 
Flying kites with 
his sister, Amy, 
he displays a 
fierce 
determination. 
•iHe's a problem 
solver," says 
his father, 
Paul. Jayce 
suffers from 
a syndrome 
similar to that of 
the thalidomide 
babies of the 
1950s. But his 
mother, Connie, 
took no drugs. 

rom outside, the evil that has invaded Dar
rell and Shana Clark's home is invisible. Set on 
a modest plot in a San Antonio subdivision) 
equipped with a doghouse and a swimming 
pool, the house is ashrinetothepursuitofhap
piness----a ranch-style emblem of the good life 

·Darrell and 700,000 other U.S. soldiers fought 
for in the Persian Gulf four years ago. 

Inside, the evil shows itself at once. It has 
taken up residence in the body of the Clarks' 
three-year-old daughter, Kennedi. 

On a Saturday afternoon, Darrell and 
Shana huddle in their paneled living room. 
They are in their mid-twenties, robust and 
suntanned, but their eyes are older. Kennedi 
toddles about, pretending to snap pictures. 
You see the evil' s imprint when she lowers the 
toy camera: Her face is grotesquely swollen, 
sprinkled with red, knotted lumps. 

Kennedi was born without a thyroid. If 
not for daily hormone treatments, she \Vould 
die. What disfigures her features, however, is 
another congenital condition: hemangiomas, 
benign tumors made of tangled blood vessels. 
Since she was a fe\vweeks old, they have been 
popping up all over-{ln her eyelids and lips; 
in her throat and spinal canal. Laser surgery 
shrinks them, but they return again and again. 
They distort her speech, threaten her life. 
And, inevitably, they draw the stares of 
strangers. "When people see her," says 
Shana, "they say, 'Ooh, what happened to 
your baby?"' 

Neither Shana nor her husband can 
answer that question conclusively, but they 
suspect that Kennedi' s troubles have their ori~ 

lUL ..:n scream when they get earaches? Maybe he's immune to pain. ''-c<>•N••H•NsoN 
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gins in the Gulf, where Darrell served as an 
Army paratrooper. During operations Desert 
Shield and Desert Storm, he faced a mind
boggling array of environmental hazards. Like 
an estimated 45,000 of his comrades, he has 
developed symptoms-in his case, asthma and 
recurring pneumonia-linked to an elusive 
affliction known as Gulf War syndrome. And 
like a growing number of Gulf War veterans, 
someofwhomremainapparentlyhealthy,hehas 
fathered a child with devastating birth defects. 

Researchers have been probing Gulf War 
syndrome since late 1991, when returning sol
diers reported a spate of mysterious maladies. 
Conclusions have been slow to arrive. Last June 
the federal Centers for Disease Control (CDC) 
confumed that Gulf vets were unusually sus
ceptible to a dozen ailments-from rashes to 
incontinence; hair lQss to memory loss, chronic 
indigestion to chronic pain. But in August a 
Pentagon study concluded that neither the vets 
nor their loved ones showed signs of any Hnew 
or unique illness." Veterans' advocate"s disput~ 
ed that finding, as did the National Academy of 
Sciences' Institute of Medicine, which declared 
that the report's "reasoning ... is not well 
explained." And while there is, as yet, no 
absolute proof that Gulf vets' babies are espe
cially prone to congenital problems, patterns of 
defects have begun to emerge-patterns 
unlikely to result from chance alone. 

During the past year, LIFE has conducted 
its own inquiry into the plight of these children. 
We sought to learn whether U.S. policies put 
them at risk and whether the nation ought to be 
doing more for them and their families. We also 
aimed to determine whether, as some scientists 
and veterans allege, the military' s own investi
gation is deeply flawed. 

The future of this country's volunteer 
armed forces-institutions dependent on citi
zens' willingness to serve, and therefore on 
their trust-may rest on the answers to such 
questions. Certainly, soldiers expect to forfeit 
their health, if necessary, in the line of duty. But 
no one expects that of a soldier's kids. 

l
ea' Arnold was not born to a soldier, but she 
might as well have been: Her father went to 
the Gulf as a civilian helicopter mechanic 
with the Army's 1st Cavalry Division. On a 

Wednesday morning, Lea' lies naked in her 
parents' bed, in a small house off a gravel road 
in Belton, Tex. A nurse looms over her, 
brandishing a plastic hose. 

"Don'thurt me," wails Lea'. 
"I'm not going to hurt you, sweetie," says 

the nurse. ''You need to pee pee." 
As the nurse administers the catheter, Lisa 

Arnold-a sturdy woman who carries her sad
ness on broad shoulders-tells the story of her 
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KENNED I 
"Adults are 
worse than 
children as far 
as staring1 n says 
mom Shana. 
Kennedi's dad, 
Darrell, tested 
positive for 
radiation 
exposure, but 
unless his testes 
are dissected, 
no link to her 
condition can 
be proved. 

daughter's birth. "The doctor said, Well, 
she's got a little problem with her back.' 
They let me hold her for a minute, and then 
they took her to intensive care." Lea' had 
spina bifida, a split in the backbone that 
causes paralysis and hydrocephalus, or 
water on the brain. She needed surgety to 
remove three vertebrae. "They told us that if 
she lived the next 36 hours, she'd have a 
pretty good chance of surviving. Those 36 
hours . . . it's kind of indescribable what 
that's like." 

Three years later, Lea' has grown into a 
redhead like her mother, with the haunted 
face of a medieval martyr. She cannot move 
her legs or roll over. A shunt drains fluid 
from her skull. "She tells me every night 
that she wants to walk," says Richard 

Arnold, a soft-spoken ex-Marine. 
Richard, who had fathered two healthy 

children before he went to war, was working 
for Lockheed in the Gulf. But he bunked in 
the desert with the troops-and that meant 
swallowing, inhaling and otherwise absorb
ing some very dicey stuff. According to a 
1994 report by the General Accounting 
Office, American soldiers were exposed to 
21 potential "reproductive toxicants," any of 
which might have harmed them as well as 
their future children. They used diesel fuel to 
keep down sand. They marched through 
smoke from burning oil wells. They doused 
themselves with bug sprays. They handled a 
toxic nerve-gas decontarninant, ethylene gly
col monomethyl ether. They fired shells 
tipped with depleted uranium (see box 

below). Other teratogens-materials that 
cause birth defects-may have been present 
too. One possibility is that desert \vinds bore 
traces of Iraqi poison gas (see box, page 54). 

Some physicians who have treated Gulf 
vets believe they may be suffering from a 
general overload of chemical pollutants
and that their body fluids are actually toxic. 
(Indeed, many veterans' wives are sick; a 
few complain that their husbands' semen 
blisters their skin.) "It was a toxic environ
ment," says Dr. Charles Jackson, staff physi
cian for the Veterans Administration Med
ical Center in Tuskegee, Ala. Other doctors1 

while agreeing that chemicals or radiation 
may have caused birth defects, think the 
vets' ills came from a germ-an unknown 
Iraqi biological warfare agent, perhaps, or 
some form of leishrnaniasis, a disease car
ried by sand flies. 

Government scientists generally dis
count these theories. "The hard cold facts" 
are simply not there, says Dr. Robert 
Roswell, executive director of the Persian 
Gulf Veterans Coordinating Board. But 
one hypothesis elicits even his respect. "The 
one argument that does deserve further 
study [concerns] the combination of pyri
dostigmine bromide with pesticides. n 

Pyridostigmine bromide--0r PB-is a 
drug usually prescribed to sufferers of 
myasthenia gravis, a degenerative nerve 
disease. But animal experiments have 
shown that pretreatment with PB may also [ 
provide some protection from the nerve gas ~ . 
soman. The U.S. military therefore gave F 
the drug to most Americans in the Gulf. 11' 

Darrell Clark, for instance, took it, and -_:~ 
Richard Arnold-now racked with chronic ~ 
joint pain-probably did: "I took every- ,
thing the First Cavalry took.'' 

The Defense Department may have 
been taking a big chance with PB. In earlier, 
small-scale safety trials, Air Force pilots - I 

POISON IN THE DESERT DID EXPOSURE TO DEPLETED URANIUM CAUSE ILLNESS? 
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A
llied tanks and airplanes fired a~ew kind of 'i1ninuhltion in the 
Gulf War: shells jacketed with depleted:urariimn, a :vaste 
product from nuclear reactors. When:-sucl?..--a_shell hits an 

enemy tank, it heats up, incinerUtillg the vehicle:·s>C~_ei.'.In a 199"3 
report, the General Accounting Office concluded thatwhile troops 
using such ordnance were unlikely to receive .a radiation dose 
exceeding Nuclear Regulatoty Commission limits, "the Army has not 
effectively educated its personnel in the hazards of DU contamination 

and "in proper safety irieasufes appropriate to the degree of hazard."" 
And ·the safety of everi.loW-level radiation exposure remains a subject 
of scientific debate. For troops salvaging shrapnel-pocked 
equipment, or working in areas filled with the dust and debris of tank 
battles, the risk may have been especially high. Nearly a million DU
tipped shells were fired during the war. Says Paul Sullivan, president 
of the Gulf War Veterans of Georgia: uWe're talking about tons and 
tons of radioactive wastes floating around. 1' 
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LtDRICK 
His five-year-old 
sister, Larissa, 
must be careful 
when they play 
together: A fall 
could dislodge 
the shunt in his 
head and lead to 
brain damage. 
Cedrick's 
handicaps have 
left his parents, 
Steve and 
Bianca, terrified 
of having more 
children. 
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had reported serious side effects, including 
impaired breathing, vision, stamina and 
short-term memory. (Many soldiers would 
experience such symptoms during the Gulf 
War.) Even more alarming, PB was known 
to worsen the effects of some kinds of nerve 
gas (see box, page 56). Nonetheless, as war 
threatened, the Pentagon persuaded the 
Food and Drug Administration to waive its 
prohibition on testing a drug for new pur
poses without the subjects' "informed con
sent." FDA deputy commissioner Mary 
Pendergast defends that ruling: "You can't 
have your troops being the ones to decide 
whether they'll take some step to keep 
themselves healthy." 

If PB did cause lasting problems, the 
reason could be the way it interacts with bug 

spray. In 1993, James Moss, a scientist with 
the U.S. Department of Agriculture, found 
that when cockroaches are exposed to PB 
along with the common insect repellent 
DEET-used in the Gulf-the toxicity of 
both chemicals is multiplied. Moss says he 
pursued his experiments in spite of orders to 
stop. His contract wasn't renewed \vhen it 
expired last year, and the researcher claims he 
was blackballed. (USDA Secretary Dan 
Glickman says Moss's "temporary appoint
ment'' was up and Moss knew it.) Since 
Moss's study, two others---one by the Penta
gon itself, the second by Duke University
have found neural damage in rats and chick
ens exposed to another chemical cocktail, this 
one a mixture of PB, DEET and permethtin, 
an insecticide. Permethrin, however, was 

probably used by no more than 5 percent of 
U.S. soldiers in the Gulf. 

Pentagon officials deny that any PB
DEET mixture could have caused birth 
defects in male Gulf vets' children. "I'm not 
aware that a male can be exposed to a chem
ical agent, and then two years later his sperm 
creates a defect," says Dr. Stephen Joseph, 
assistant secretary of defense for health 
affairs. But some chemicals, such as mus
tard gas, have been shown to affect sperm 
production for even longer periods. Clearly, 
further research is needed to determine 
whether a PB-and-bug-spray combo can 
behave the same way. 

A
rmy Sgt. Brad Minns is pretty sure he 
didn't take PB, but he did take a vac
cine meant to save his life if Iraq 
resorted to germ warlare. He fears 

that this medication caused his chronic 
fatigue-and that his Gulf War service ulti
mately blighted his baby's life at the root. 

In their bungalow at Fort Meade, Md., 
Brad and his wife, Marilyn, list their son's 
tribulations. Casey was born with Golden
har's syndrome, characterized by a lopsided 
head and spine. His left ear was missing, his 
digestive tract disconnected. Trying to repair 
his scrambled innards, surgeons at Walter 
Reed Army Medical Center damaged his 
vocal cords and colon, say Brad and Marilyn. 
(Ben Smith, a spokesman for Walter Reed, 
says, "Ad aim has been filed by the family, and 
until it's resolved [the case] is in the hands of 
the lawyers.") Now 26 months old, Casey 
speal<S in sign language. His parents feed him 
and remove his wastes through holes in his 
belly. Otherwise, he's a regular kid, tearing 
about the sparsely decorated room, shoving 
pens, books, scraps of paper into his mouth. 
Mruilyn follows, tugging them out again. 

"He's alittleterror,n says Brad, with the 
weariest of smiles. ~ 
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CASEY 
Born with organs 
out of place, he 
suffered further 
damage in 
surgery, says 
his father, Brad. 
Now Casey's 
chest has 
stopped 
growing, leading 
to fears that 
he may need an 
operation at 
some point io 
preserve 
function in 
his lungs. 

A military policeman posted mainly at 
an airfield in Saudi Arabia, Brad, along 
with 150,000 other American soldiers, 
took a vaccine-on his commander's 
orders-against weapon-borne anthrax. A 
second vaccine, against botulism, was 
administered to 8,000 soldiers. A staff 
report issued last December by the Senate 
Committee on Veterans' Affairs conclud
ed that "Persian Gulf veterans were . . . 
ordered under threat of Article 15 or court
martial, to discuss their vaccinations with 
no one, not even with medical profession
als needing the information to treat 
adverse reactions from the vaccine." The 
Senate report noted that the particular 
botulinum toxoid issued "was not 
approved by FDA." Other details from the 

survey: Of responding veterans \vho had 
taken the anthrax vaccine, 85 percent were 
told they could not refuse it, and 43 per
cent experienced immediate side effects. 
Only one fourth of the women to whom it 
was administered \Vere warned of any risks 
to pregnancy. Of all responding personnel 
who had taken the anti botulism medicine, 
88 percent were told not to turn it down 
and 3 5 percent suffered side effects. None 
of the women given botulinum toxoid 
were told of pregnancy risks. "Anthrax vac
cine should continue to be considered as a 
potential cause for undiagnosed illnesses 
in Persian Gulf military personnel," said 
the report in one of its summations. And in 
another; "[The botulism vaccine's] safety 
remains unknown." 

In a conference room at the Womack 
Army Medical Center in Fort Bragg, 

!ll N.C., Melanie Ayers is addressing a sup-
1 port group for parents of Gulf War 
babies. "Sometimes," she says, "I wish I'd 
gone into a corner and stayed naive." Pixie
faced and preternaturally energetic, Ayers, 
30, dates her loss of innocence to Novem
ber 1993, when her five-month-old son died 
of congestive heart failure. Michael, who 
was conceived after his father, Glenn, 
returned from action as a battery comman
der in the Gulf, sweated constantly-until 
the night he woke up screaming, his arms 
and legs ice-cold. His previously undetect
ed mitral-valve defect cost him his life. 

After Michael's death, Melanie sealed 
off his bedroom; she tried to close herself 
off as well. But soon she began to encouhter 
'~a shocking number" of other parents 
whose post-Gulf War children had been 
born with abnormalities. All of them were 
desperate to know what had gone wrong 
and whether they would ever again be able 
to bear healthy babies. With Kim Sullivan, 
an artillery captain's wife whose infant son, 
Matthew, had died of a rare liver cancer, 
Melanie founded an informal network of 
fellow sufferers. 

Surrounded by framed photos of deco
rated medics and nurses, a dozen crf those 
moms and dads have come to share their 
worries, anger and grief. Kim is here. So is 
Cormie Hanson) wife of an Army sergeant; 
her son, Jayce, was born with multiple 
deformities. Army Sgt. John Mabus has 
brought along his babies, Zachary and 
Andrew, who suffer from an incomplete 
fusion of the skull. The people in this room 
have turned to one another because they 
can no longer rely upon the military, 

"A lot of the parents have had anxieties 
about coming forth with their concerns," 
says Dr. Sharon Cooper, the Womack ~ 

POISON IN THE MIX DID PYRIDOSTIGMINE BROMIDE HURT RATHER THAN HELP? 
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W
hether or not it proves to have cau'sed birth defects, the way 
pyridostigmine bromide was used in the Gulf was highly 
questionable. For Oiie- thing, its effectiveness against the 

nerve gas soman may have been undermined by bad planning. U.S. 
troops (and those of several allied countries) took PB as a pretreatment 
for exposure to so man. But by itself, PB does nothing-' it only helps the 
antidote to soman work better once exposure has occurred. Atropine is 
one of two chemicals used in the antidote, but the dose of atropine 

contained in U.S. personnel antidote kits was inadequate, according to 
a December 1994 report by the Senate Committee on Veterans' Affairs. 
Worse, says the report, experiments show that PB makes animals more 
vulnerable to some nerve agents, such as sarin (the gas used in this year's 
Tokyo subway attacks). fu it happened, sarin was one of the gases 
detected by chemical monitors during Desert Storm. The Pentagon says 
these detections were unreliable, but if there \Vere even minute traces of 
sarin on the battlefield, PB may have exacerbated its effects. 
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'' They told us that if she lived the next 36 hours, she'd have a pretty good cha~ 

Center's director of pediatrics. Cooper is one 
militaty official who, rather than taking an 
adversarial stance, is dedicated to helping 
r,u]f veterans and their families cope. Many 

· speak of Army physicians who dismiss 
'-j:J11)rsical ailments as symptoms of stress, even 
as fabrication. They cite an internal report by 
the National Guard, leaked to the press last 
year, which revealed that hundreds of Gulf 
vets had been wrongly discharged as a mon
ey-savingmeasure--let go with a supposedly 
clean bill of health, although ongoing med
ical problems entitled them to remain in the 
service for treatment. A second report, 
issued by the GAO earlier this year, scores 
the Veterans Administration for being rou
tinely tardy with its payments to ailing vets. 
''When you send a veteran off to do danger
ous work, I think his- complaints deserve 
respect," says West Virginia Sen. Jay Rocke
feller. "The phrase I've used is 'reckless dis~ 
regard.' The;re's a stark pattern of Defense 
Deprutment recklessness." 

For vets with afflicted babies, the 
runaround can be just as bad. Military doc
tors often ignore signs of inborn disorders, 
say Gulf War parents, or refuse to discuss 
them frankly. And when they do talk about 
bitth defects, the doctors-and Pentagon 
bureaucrats-are quick to cite a statistic that 
drives these parents wild: At least 3 percent 
or_:_- 'erican babies are born with abnormali~ 
ti, .o which Melanie Ayers responds: ''I'd 
like to put my child's picture in front of them 
and say, 'Glance at that once in a while to 
make sure you 're telling me the truth.'" 
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LEA' 
Spina bifida 
cripples her legs. 
Her upper body is 
so weak that she 
can't push herself 
in a wheelchair on 
carpeting. To 
strengthen her 
bones, she spends 
hours in a 
contraption that 
holds her upright. 
Brothers Nathan 
(in tree) and Joey, 
both born before 
the war, are 
healthy. 1'The boys 
care a lot about 
Lea'/' says her 
mom, Lisa. uEvery 
time she goes 
to the hospital, 
their schoolwork 
suffers." 



''There's a stark pattern of Defense Department recklessness. 
11111 T ""1k 

I , -SEN. JAY ROCKEFELLER 

Indeed, the truth may not be as simple as 
I "at least three percent" implies. On a blaz
ill! ing Saturday afternoon, flanked by his par-
11 ents, three-year-old Cedrick Miller is dan
gling his feet in an apartment-complex pool 
in San Antonio. Flossy-haired and shy, he 
looksyoungerthanhisage. Cedrick was born 
\Vith his trachea and esophagus fused; 
despite surgery,hisinabilityto hold down sol
id food has kept his weight to 20 pounds. His 
internal problems include hydrocephalus 
and a heart in the wrong place. But it's clear· 
from one look that something else is awry. 

Cedrick suffers, like Casey Minns, from 
Goldenhar's syndrome. The left half of his 
face is shrunken, with a missing ear and a 
blind eye. His mother, Bianca, says that 
when a prenatal exam shov.red the defects, 
·:~--~g we' cl hoped for just crashed. 
\ had Cedrick done to desetve this?" 

Steve Miller, a former Army medic, 
thinks chemicals damaged his sperm. He 
believes statistical evidence is at hand. "With 
Goldenhar' s,1' he says) "we have clustering." 

60 

Clustering is the term epidemiologists 
use when an ailment strikes one group of 
people more than others-and the phe
nomenon can be a key indicator that some
thing more than chance is causing birth 
defects. The Association of Birth Defect 
Children says it has found the first cluster of 
defects in the offspring of U.S. Gulf veter
ans: 10 babies with severe Goldenhat's syn
drome, a condition that usually strikes one 
in 26,0001 according to ABDC executive 
ditector Betty Mekdeci. (Another case has 
surfaced in Britain, where 600 vets com
plain of Gulf-related illness.) The ABDC, 
which has gathered data on 163 ailing Gulf 
War babies so far, is tracking four more pos
sible cluster&-of victims of hypo plastic left 
heart syndrome, of atrial-septal heart 
defect, of microcephaly and of immune-sys
tem deficiencies. Significantly, not one of 
the parents in the ABDC survey has a fami
ly history of these types of birth defects. Or 
as Mekdeci puts it, "There have been no rel
atives with funny ears." 

The difficulty in proving conclusively 
whether clusters are occurring is that no 
one-not Mekdeci, not the Pentagon
knows how many babies have been born to 
Gulf vets. The Defense Department's own 
survey of 40,000 birth outcomes, initial 
results of which are due in late October, is 
the largest study yet, but far from complete 
since it relies on data only from military hos
pitals. The Pentagon's Dr. Joseph says the 
forthcoming report will include "by far the 
best and most comprehensive information 
available." Maybe it \vill, but many still 
question \vhether Defense Department sci
entists are really seeking the hard answers. 
Earlier this year Dr. Joseph told LIFE that, 
although trained as a pediatrician, he was 
entirely unfamiliar with "Goldhavers or 
Gold Heart-whatever." It's precisely that 
kind of response that enrages veterans with 
afflicted babies. · 

Along with the ABDC and Defense 
Department srnveys, more than 30 other 
studies of Gulf vets and their children -

"Just about our 
whole world is 
centered around 
Lea,," says 
Lisa Arnold. 
Huge medical 
bills-and the 
unwillingness 
of insurance 
eon1pariies 
to cover 
preexisting 
conditions-
force the family 
to five in poverty 
to quality for 
Meditaid. 
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'' A millionaire couldn't care for these kids. ', • .;-.]-6~~ 
are underway. Onethatisnolongerongoing, bythe 
Senate Banking Committee, folded last year when 
committee chair DonRiegleretired. Of the400 sick 
vets who had already ans\.vered committee inquiries, 
a startling 65 percent reported birth defects or 
immune-system problems in children conceived 
after the war. 

Althongb Riegle is gone, there are a few others 
in WashingtonfigbtingforafflictedGulfWarfam
ilies. One is Rockefeller, but in recent months he 

Betty Mekdeci thinks Congress should set up 
a special insurance fund for families like the 
Arnolds. "The very least we owe these folks is to 
provide them with a guarantee of care,,, she says. 
"I'd be glad to pay the extra taxes to do it." 

"I'm angry, frustrated and sad," says Darrell 
Clark. "It's unfortunate that no one will speak up 
and say, 'Maybe we made a mistake. How can we 
help you get on with your lives?'" 

has lost clout. After last year's GOP landslide, he packed into an airplane-shaped swing at his 
was ousted as chainnan of the Veterans' Affairs grandmother's house in Charlottesville, Va., 
Committee, which produced the 1994 report on JayceHansonisgettingonwithhislifeasbest 
PB and vaccine use in the Gulf. The new chair, hecan.Acherubic,rambunctiousblond,he's 
Alan Simpson (R-Wyo.), plans no action "until the the unofficial poster boy of the Gulf War babies
hard science is in," says an aide. seen by millions in People. Jayce is the center of 

Then there is Hillary Rodbam Clinton, the attention here, too, as his father pushes the swing 
point person for an administration that, by pushing and a photogtapher snaps his picture. But since his 
througb a 1994 law mandating benefits for vets last major public appearance, he has undergone a 
with symptoms, has cast itself as a friend of Gulf change: His lower legs are missing. 
War syndrome sufferers. On August 14, at the Now three years old, Jayce was born with 
opening session of the presidential advisory com- hands and feet attached to twisted stumps. He 
mittee on the syndrome, she declared, "Just as we also had a hole in his heatt, a hemophilia.like 
relied on our troops when they were sent to war, blood condition and underdeveloped ear canals. 
we must assure them that they can rely on us now." Doctors recently amputated his legs at the knees 

Whatever White House fact finders discover, to make it easier to fit him with prosthetics. "He'll 
there's no guarantee that Gulf War babies will get say once in a while, 'My feet are gone,'" says his 
government help. As it stands, a sol did s children mother, Gonnie, "but he's been a real trouper." 
receive free medical care only as long as a parent During the war, Paul Hanson breathed heavy 
remains in the service. For parents who return to oil smoke; he stopped taking PB pills early, 
civilian life, the going can be grim. Moreover, the because they made him dizzy. Now he suffers reg
govemment' s record 'on earlier military health ularly from headaches, nausea, tightness in the 
grievances is hardly te!l$Suring. Soldiers unwitting- chest. Still, he is optimistic for his son. 
ly u~edin.radiation experiments in the 1950s, for ''Jayce is very bright," says Paul. "He doesn't 
instance, had. to figbt the VA for compensation realize his limitations. But when he grows up and 
until.the 1980s,And Vietnam veterans druii),th~! .. , says, 'Why am I not like everybody else?' we'd like 
scientistsmanipulated evidence to hide iJ:i'ray~e( )o be able to explain it to him." D 
of Agent Orange. "The GJ!J"@l';\1!¥1lill~~'ili~' ' . . ,, .,,, . N , . 

data," says retired Na~1Jilnio ZUffi;vaJtJr., .... , ."''<": · . ..,,. 
who blames his son's fatab~~""'onilie•'deroliant. - "'- . 
Vietnam vets won a $180:tnillion settleme;it from .~ !-
Agent Orange manufacturers, but not until 1984. • 
Gulf vets, says Zumwalt, "need to keep the pres
s~ on, because in the .. case ofAgentOrange-,-mid 
I'm sure it'll occur withDesett Stonn syndrome
thecompanieswho stand tobefonndliableforany 
hattnful effects will be in there lobbying." 

A few Desert Storm families have been rela
tively lucky-the Clarks, for instance, whose 
daugbter has been granted free tteatment throngb 
November of 1996, thanks to an Air Force doctor 
who recommended her as a subject for study. But 
others have been denied insurance coverage for 
"preexisting conditions." They are being driven 
into poverty; some join the welfare line so Medicaid 
willhelpwith the impossible burden. 'You could be 
a millionaire, and there's no way you could take 
care of one of these children," says Lisa Arnold. An airplane swing sets Jayce free. 
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the U.S. Congress. Solarz's defeat marked a stunning blow 
to the old machine!, which has done so much for the Hasidim. 

If Hasidic leaders fear abandonment, D'Amato's victory 
conversely attests to the endurance of a politics that favors 
special-interest ethnic enclaves likethe Hasidilll-even, or es
pecially, if it means exacerbating racial tension. At the same 
time, D'Amato's win is one more sign that Dinkins-who like 
Abrams has enjoyed liberal Jewish support-will face a bruis
ing election challenge next year. He will almost surely be. con
fronted by a cadre of Jewish leaders-with Rudy Giuliani their · 
champion-waging a holy war against him. This does not 
bode well for New York's tattered civic fabric. For when poli
ticians exploit communities divided by hate, history, accidents 
and misunderstanding, they do little to forward neighborhood 
harmony. D 

- THE DIOXIN FILE 

Anatomy of a 
Cover-Up 
LIANE CLORFENE CASTEN 

I would sit high up on a hill, just high enough so that I could 
relish the splendid beauty that was Vietnam. I never saw the 
danger. There were real people out there, worshiping the land 
they lived on. It was so beautiful. So many colors of green. 
The fern trees were primeval. The small mountains were just 
covered by that green. The planes would circle back and forth, 
brushing and spraying the troops, the foliage, the water sup
ply, everything. They called themselves the Ranch Hands. 
Ironic. They grow things on a ranch. But not these guys. They 
would spray and spray and spray, until they had destroyed all 
the beauty it took nature a lifetime to build; until there was 
nothing left but little scrubby bushes, and tall trees like bony 
fingers pointing up to the sky, and a gray-brown residue of 
what once was a life-filled, flourishing rain forest. Within 
forty-eight hours, it would look like a wasteland. Not a thing 
lived. -Dave Trotter, veteran 

!Arry then was diagnosed as having chronic pancreatitis. We 
were told that men who have this disease were usually in their 
50s and usually did not live long because there is no cure; the 
pain becomes so severe that most people die from shock. Be
cause of the hospital stays, IArry could not hold down a job. 
But in May 1980 hedidfind a job and held in the pain as much 
as he could. At the same time, we noticed that Caroline, our 
daughter, was not progressing. After four days of exhaustive 
tests, all came back normal except for the fact there was some
thing foreign in her blood. We were told that she had severe 
developmental delays. By January 1981 IArry's health grew 
worse. His gall bladder was removed and an exploratory 

Liane Clorfene Casten is an environmental investigative jour
nalist who is working on a book about dioxin and Agent 
Orange. 

laparotomy was done. Recovery from this surgery was very 
slow and never complete. On the first day back to work, he 
was told that his insurance had been canceled. On the follow
ing day, he was told that his job had been filled in his absence 
and that he was no longer employed. In July 1981 we had to 
declare bankruptcy because of the medical bills that had ac
cumulated. That same month IArry checked into Hines 111t
erans Hospital because of another pancreatitisj/are-up. One 
of his doctors did come out and say, "off the record," that 
a dangerous level of dioxin had been found in his blood. 

In November 1981 he got a job as a security officer. He 
worked until February 1982, when his health grew even worse. . 
On March 24, he called me at work ond asked me to take him 
to the hospital. When I reached home, he was doubled over 
in pain. By Friday morning, the situation had become critical 
He was now totally on a respirator. I wanted to stay with him, 
but he told me to go home and take care of the kids. At 5 PM. 
the doctors called and said they needed consent for emergency 
surgery. I got to the hospital just as they were taking Larry 
down. He was in very critical condition.'Aboutforty-five min
utes later, the doctor came to me and said !Arry never made 

·it to surgery. His heart had stopped and they could not revive 
him. He was 29 years old. -Monica Boeke, veteran's widow 

I
n the language of epidemiology, a Dave Trotter or a 
Larry Boeke is part of a sample; science, of necessity, 
strips him of his eloquence, his idiosyncratic experience, 
and reduces his story to measurable, categorical ele

ments. As Claude Bernard, the great nineteenth-century phys
iologist, wrote, "Art is I: Science is We." And Bad Science, 
which twice victimized Trotter, Boeke and all those exposed 
to Agent Orange and other dioxin compounds, is Us or Them. 

The progress of dioxin is a history of Bad Science-from 
its first identification in commercial herbicides to its murder
ous application in Vietnam, right on through its desolation 
of towns like Times Beach, Missouri, and its recent rehabilita
tion from "the most toxic chemical kno\vn to man" to some
thing about which the Centers for Disease Control (C.D.C.) 
say "we should not be that concerned." To this day, that his
tory is underwritten by a series of fraudulent studies and false 
representations. In an effort to underplay the deadly nature 
of dioxin and evade responsibility for its ravages, both in
dustry and government have either published studies in peer
reviewed journals .with little press attention or kept secret those 
considered too revealing to be published. Meanwhile, their 
P.R. departments continue to spew out misleading informa
tion. Under pressure from the chlorine industry and paper 
companies (which release dioxin in the chlorinated bleaching 
process) the Environmental Protection Agency is reassessing 
the dangers of dioxin; preliminary reports suggest that, con
trary to industry hopes, it may declare the chemical more 
lethal than now officially acknowledged. But in the corporate 
press, reassurances about the chemical's potential to cause 
harm are .unabated. 

Dioxin is often thought of as the scourge of a past era, 
whose American victims have been compensated via lawsuits 
and special legislation. (There has never been any question 
of reparations to the Vietnamese, who had 12 million acres 
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i /of forest destroyed by Agent Orange, and whose personal ex~ discovering that some of the Agent Orange sold to the mili-
posure was vastly greater.) Yet like Larry Boeke, whose death tary contained uneven and alarmingly high levels of dioxin. 

e government has never recognized as the result of toxic ex- · An executive at Hercules, one of the manufacturers involved, 
,,osure, hundreds of thousands of Vietnam veterans and their explained the motivation for the meeting in a memo: 
children suffer from dioxin poisoning in virtual obscurity. 
Other people have been exposed through accidents, industrial 
dumping or incineration [see Casten, "Agent Orange's Forgot
ten Victims," November 4, 1991 ]. And according to a report 
last month from one E.P.A. scientist, the average American 
may have absorbed enough dioxin through low-level exposure 
to be at greater risk of having a defective or developmentally 
impaired child. 

As far back as 1937 officers at Dow Chemical, a leader in 
agricultural herbicides, were told that lumberjacks spraying 
their products had become ill. A contract physician identi
fied chloracne (the cysts, pustules and skin lesions lasting 
seven years that would later be recognized as a telltale sign of 
dioxin exposure) and suggested that the effects of poisoning 
were systemic. He asked to study the issue further; the company 
refused and continued selling Dowicide-H. But by the mid-
1950s scientists had identified the "acne exciter" as dioxin, a 
contaminant formed during the production process.The con
taminated chemical was 2,4,5-T, and in 1964 Dr. Benjamin 
Holder of Dow stated that exposure to it could lead to internal 
organ damage and nervous system disorders. Nothing, how
ever, was ever done to reduce the dioxin content of Dow prod
ucts. 2,4,5-T went on to become half the formula for Agent 
"range, which was made by Dow and seven other companies. 

The United States would spray 11.2 million gallons of Agent 
Orange and 8 million gallons of other defoliants over Viet
nam by the end of the war. With such a lucrative business, 
the herbicide industry in the 1960s was concerned less with 
public health than with profits. Still, Dow's internal memos 
from the time are full of damning declarations: "[Dioxin is] 
exceptionally toxic; it has a tremendous potential for produc
ing chloracne and systemic injury." And E.P.A. records in
dicate that Agent Orange contained far more of the dioxin 
contaminant than any product used domestically. 

In 1965 Dow called a meeting of all its competitors after 

Dow was extremely frightened that ... if the government 
learns of this, the whole industry will suffer. They are partic
ularly fearful of a congressional investigation. 

Dow itself was direct about its intent. In a June 24 letter that 
year to the manufacturers, it advised against uany situations 
aris[ing] which will cause the regulatory agencies to become 
restrictive." None ever did. 

At the meeting Dow scientists shared what they knew about 
the herbicides and explained the toxic consequences for ex
posed humans. They singled out one product by Monsanto 
as containing enough dioxin to pose "a definite hazard" -
in concentrations fifty times greater than the one part per mil
lion that Dow then claimed was safe. 

Monsanto had been aware of the potential danger since 
1949, when an explosion at its Nitro, West Virginia, plant ex
posed more than 200 workers to high levels of dioxin. Dr. Em
met Kelly, director of Monsanto's medical department and 
the man responsible for investigating workers' complaints, ac
knowledged a relationship between exposure to 2,4,5-T and 
a whole range of ailments, and admitted, "This dioxane [sic] 
compound ... can be a potent carcinogen:• It was not known 
then that Monsanto would go on to play a pivotal role in 
"proving" just the opposite in studies that would help justify 
weak dioxin regulations in the United States. 

The workers filed compensation claims for, among other 
things, liver damage, loss of sensation in the extremities or 
damage to peripheral nerves, disturbed fat metabolism, in
somnia and chloracne. The company never decontaminat
ed the plant or controlled the levels of dioxin residue. A 
confidential memo from 1955 reported widespread toxic 
reaction among employees. In 1968, almost twenty years 
after the accident, while U.S. pilots were wildly spraying 
Monsanto's herbicides thousands of miles away, the med
ical director in Nitro was still asking, "Are there any em-
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ployees in the department who don't have chloracne?" 
It was not until 1979 that Monsanto commissioned health 

studies on the exposed Nitro workers. The first was led by Drs. 
Judith Zack, a Monsanto employee, and Raymond Suskind, 
a paid consultant, and was published in 1980 in the Journal 
of Occupational Medicine. To the amazement of the scien
tific community and the workers, the study found "no statis
tically significant excess cancer deaths." This conflicted with 
a growing number of epidemiological studies that had de
termined that indeed there was a high incidence of non
Hodgkin's lymphoma, soft-tissue sarcoma and kidney cancer 
in people exposed to dioxin. Because the Nitro workers rep
resented a small sample whose exposure had been clearly es
tablished, the Zack-Suskind study cast suspicion on those 
other surveys. T\vo other studies followed, published in 1983 
and 1984. Both found no increased incidence of cancers, re-

. productive problems or other long-term effects in the workers. 
In the case of all three studies, Monsanto paid for the re
searchers and furnished the data and funds; it edited each of 
the reports before publication. 

In 1990, Cate Jenkins, a chemist at the E.P.A., reported to 
the chairman of the agency's Scientific Advisory Board that 
"this study by Monsanto [in 1980] apparently has now been 
shown to be a fraud." Her review of the data indicated that the 
death rate from cancer among the exposed Nitro workers was 
65 percent higher than in unexposed workers, "with 143% 
higher lung cancers, 108% higher genitourinary cancers, 809% 
higher bladder cancers and 92% higher lymphatic cancers." 

Jenkins charged that Monsanto had "altered the research 
to prove to the world that the only l)ealth consequence of di
oxins was the relatively harmless, reversible condition of 
chloracne." She showed how Zack and Suskind had under
counted the numb~r of cancers in the exposed group while 
inflating the number in the unexposed group and had com
mitted other "gross misclassifications and omissions." 

The raw data underlying the Monsanto studies had not 
been released to nonccmpany reviewers until 1985, when sixty
five residents of Sturgeon, Missouri, sued Monsanto for 
damages from a 1979 rail-car spill of dioxin-contaminated 
orthochlorophenol. Under cross-examination, Dr. George 
Roush, then the company's medical director, admitted that 
Zack and W.R. Gaffey (who conducted the 1983 cancer-death 
study) had deliberately played with the numbers. Both the 
1983 and 1984 studies, he said, were "incorrect:' Independent 
researchers at Greenpeace confirm that the two later studies 
were as fraudulent as the Zack-Suskind study. 

And what has been the upshot of these revelations? For
mer Dow president Paul Oreffice says, "There is absolutely · 
no evidence of dioxin doing any damage to humans except 
for something called chloracne." The E.P.A., which has yet 
to clean up countless dioxin-laden Superfund sites, still waf
fles on classifying dioxin as a human carcinogen. Greenpeace 
has shown that the agency relied heavily on Monsanto's stud
ies in setting regulations. Earlier this year Cate Jenkins was 
transferred to a low-profile job and told she would no longer 
be permitted to write hazardous-waste regulations, a move 
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)that was eventually reversed by the Labor Department. Final-· 
ly, setting policy on compensation for Vietnam veterans in the 

's, the White House Agent Orange Working Group ccim-
1'---<1 all other dioxin research with Monsanto's findings, stat
ing: "The absence of detectable harm in exposed people has 
reduced the level of concern about dioxin." 

T he Agent Orange Working Group had no Congressional 
mandate. That fell to a department of the Centers for Dis

ease Control under Dr. Vernon Houk, which in 1983, after 
years of inaction by the Veterans Administration, was ordered 
to conduct a grand-scale epidemiology survey of veterans ex
posed to Agent Orange. It was to undertake three separate 
studies, which in the end meant three separate betrayals. 

The first came in September 1987, when the one study in
tended to be a landmark assessment of exposure to Agent 
Orange was canceled. Allegedly, the inadequacy of military 
records made it scientifically impossible to determine which 
veterans were exposed and at what level. 

Without a valid sample of veterans, the entire survey should 
have been scrapped, but in January 1989 the C.D.C. published 
the results of its Vietnam Experience Study, showing that 
there was little difference between the health of veterans who· 
fought in Vietnam and of those who served elsewhere at the 
same time. 

Finally, in early 1990 the results of the Selected Cancers 
Study were out: Vietnam veterans were at greater risk of de
- -loping only one cancer-the relatively rare non-Hodgkin's 

DEADLY SECRETS: 
The CIA-Mafia War Against Castro 
and The Assassination of JFK 
by Warren Hinckle and W11/iam Turner 

lymphoma-and, due to the lack of exposure data, there was 
no evidence linking this directly to Agent Orange. 

Many years and up to $63 million in the making, these con
clusions shocked ailing veterans and widows like Monica 
Boeke. Essentially, the C.D.C. had declared that there was no 
correlation between Agent Orange and any medical or psy
chological problem. How did this happen? 

According to a 1990 report of the House Committee on 
Government Operations, "The CDC study was controlled and_ 
obst~te Hmi'se, primarily through the Agent 
Orange Working Group and the OMB because the Reagan 
administration had adopted a legal strategy of refusing liabili
ty in military and civilian cases of contamination involving 
toxic chemicals. . .. The Federal Government has suppressed 
or minimized findings of ill health effects among Vietnam · 
veterans that could be linked to Agent Orange exposure." Be
ginning in 1984 no one outside the federal government could 
review any documents relating to Agent Orange research with
out the Working Group's approval. 

Specifically, it was the Working Group that decided military 
records were useless in determining exposure. Dr. Dennis 
Smith, who was a statistician for the C.D.C., explained, "We 
damned the historical records with overemphasis on minor 
problems .... We ignored other sources of records and relied 
too much on unreliable, anecdotal reports. We ... us[ed] 
only those studies and reports that would advance the con
cepts of what the model which we wanted to use would say 
at the time." 

-... _ 
.. ,.._ 

Authors Warren Hinckle and William Turner use their sharp 
investigatiye skills to expose the complex web of intrigue and 
deception linking the Bay of Pigs, the Mafia, the murder of 
John F. Kennedy, Watergate, the Iran-Contra affair, and more. 
$21.95 cloth. 

PLAUSIBLE DENIAL: 
Was the CIA Involved in the Assassination of JFK? 
by Mark Lane 
Now available in paperback! This national bestseller by 
veteran attorney and researcher Mark Lane reveals the 
explosive facts surrounding the involvement of E. Howard 
Hunt and the CIA in the murder of President Kennedy. 
$13.95 paperback 

AVAILABLE IN BOOKSTORES NATIONWIDE 

THUNDER'S MOUTH PRESS 
54 Greene Street, Suite 4S, New York, NY 10013 
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662 The Nation. November 30, 1992 

The American Legion had offered the C.D.C. an extensive 
computerized summary of spray missions and troop locations 
known as the HERBS Tapes. These identify company-specific 
movements as well as spray Jocations,°and were used by the 
Legion in its own study of 2,858 veterans. That study found 
that men who had been exposed to herbicides were more likely 
to have behavioral disturbances and had higher levels of de
pression, anxiety, irritation and feelings of helplessness than 
nonexposed peers. They were also more susceptible to illness, 
had greater marital and sexual problems and earned less money. 

Dr. Houk attacked the Legion's study as being "seriously 
flawed." Yet Dr. Michael Gochfeld, an expert in environmen
tal and community medicine, called it "a landmark in veter
ans' health research and occupational epidemiology ... 
show[ing] relationships to herbicide exposure that have not 
appeared so clearly in other studies." 

The CD.C was advised· Do not 
associate Agent Orange with 
veterans' health problems. 

Indeed, it was the C.D.C. study that was seriously flawed. 
Not only did the C.D.C. refuse to use the HERBS Tapes but it 
continually diluted its own sample of veterans. In 1986theCon
gressional Office of Technology Assessment reported that the 
C.D.C. had changed the protocol for the study without authori
zation. It chose not to differentiate among veterans accord
ing to herbicide exposure, thus making it impossible to tell if 
health problems were the result of combat or Agent Orange. 

It switched from tracking veterans by company (units of200 
men) to studying battalions (units of 1,000). Logically, not 
all 1,000 would have been exposed. 

It changed the minimum amount of time that subjects were 
required to have served in combat companies-from nine 
months to six-and refused to consider veterans who had 
served more than one tour of duty. (More time in the field 
equals more possible exposure.) And although the height of 
the spraying was in 1967-68, the C.D.C. added six months to 
the time period it studied. The House committee concluded 
that given these changes, it would have been unlikely for the 
soldiers who received the heaviest exposure to be identified. 

Clearly, the deck was stacked against an honest study. In 
1986 the House Energy and Commerce Committee uncovered 
a memo from the White House Office of Management and 
Budget that said there had been "enough" dioxin research and 
the government should stop worrying about it. Other O.M.B. 
memos indicated that the C.D.C. was advised that its "testi
mony and other public comments not associate the measure
ment of dioxin in blood with causation." That is: Do not 
associate Agent Orange with veterans' health problems. 

Yet the C.D.C. had already established the basis for a cor
relation. On April 18, 1986, The Journal of the American 
Medical Association printed the results of the agency's study 
of residents of the Quail Run Mobile Home Park in Gray 

Summit, Missouri, who had been exposed in 1971 to dioxin 
levels as high as 2,200 parts per billion. Contaminated soil was 
detected the length of the road that ran through the park. The 
study found that long-term exposure to dioxin compromises. 
the immune system. (This explains why exposed victims can 
suffer from a variety of problems.) It also showed that toxic 
effects can be present even if a victim doesn't develop chlor
acne-previously considered a necessary condition for estab
lishing exposure. 

The House Government Operations Committee concluded 
that the C.D.C. had badly bungled the Agent Orange study, 
either by design or by incompetence. It also emphasized the 
clear evidence of White House meddling. Yet no official body, 
much less the mainstream media, has ever challenged the 
"findings:• which continue to be used to placate the public 
about the dangers of dioxin. The American Legion is suing 
the government to force it to conduct an honest study on di
oxin. It has filed scientific documents linking Agent Orange 
to at least thirty different types of cancer and other diseases. 

In January 1991, Congress passed the Agent Orange Act, 
allowing compensation for some veterans diagnosed with 
non-Hodgkin's lymphoma, soft-tissue sarcoma or chloracne.· 
President Bush signed it the next month. The timing was good: 
The Gulf War was under way, and combat veterans everywhere 
were receiving national attention. 

Edward Derwinski, then Secretary of Veterans Affairs, an
nounced that, to start, his department would pay disability 
compensation to a group of 1,600 veterans suffering from 
non-Hodgkin's lymphoma. "My decision is not a scientific 
decision," he said, given that the C.D.C. had not proved the 
link to Agent Orange. "It's a policy decision" that might 
"help heal some of the divisiveness ... between veterans and 
the government." 

In fact, the Agent Orange Act was a ploy: It kept the C.D.C. 
as the sole arbiter of official Agent Orange studies, however 
flawed; it allowed some veterans desperately needed assistance, 
but it made compensation for all others with symptoms of 
dioxin poisoning far harder for Congress to legislate, since the 
grand gesture had been made; and it served to deflect public 
curiosity from the real issues. Moreover, the V.A. has not even 
begun to compensate many of the veterans covered by the act. 

In the meantime, Vernon Houk began traveling the coun
try speaking out against tough dioxin standards. In 1990, ac
cording to the U.S. Army paper Stars and Stripes, he advised 
the Georgia state legislature to ignore federal Jaws governing 
dioxin, saying they were too restrictive. Last year he said it had 
been a mistake to evacuate Times Beach: "If it's a carcinogen, 
it's a very weak carcinogen." At about the same time, E.P.A. 
chief William Reilly announced that the agency would reas
sess the toxicity of dioxin with the aim of downgrading its dan
gers. Greenpeace discovered that four paper companies had 
met with Reilly in January 1991 and were, according to a letter 
they sent him following the meeting, "encouraged by what 
we perceive as your willingness to move expeditiously to re
examine the potency of dioxin!' 

Amid all this jockeying, who speaks for the sick and the 
dying? After his discharge, Dave Trotter spent three months 
in the hospital for paranoid schizophrenia and then endured 
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DEPARTMENT OF THE ARMY 
UMATILLA DEPOT ACTIVITY 

HERMISTON, OREGON 97838-9544 

August 6, 1996 
REPLY TO 
ATTENTION OF: 

Civilian Executive Assistant 

Ms. Sue Oliver 
Oregon Department of 

Environmental Quality 
256 East Hurlburt, Suite 117 
Hermiston, Oregon 97838 

Dear Ms. Oliver: 

Enclosed you will find the leaker report covering the period 
April through June 1996. 

No leqkers have been found this quarter during monitoring 
inspections of the storage structures. The total number of 
leaking munitions since October 1984 stands at 107. 

We have, ~ver, been experiencing low level. agent readings 
from the structure where the 1.ast 1.eakers were found in January. 
Both 1.eakers reported 1.ast quarter were found in the same igloo. 
Since we found those projectil.es, we haven't been abl.e to isol.ate 
any other 1.eaking munitions in the structure. The agent vapor we 
are picking up is barely above the detection 1.evels of our 
monitoring equipment. This makes it extremely difficult to 
isolate any source. 

We wil.1. continue to filter and monitor the structure until. we 
have determined specifical.1.y what is causing the readings. No 
agent readings have been detected outside the structure so there 
has been no rel.ease to the environment. 

Feel. free to contact me at (541)564-5201, or my publ.ic 
affairs officer, Mrs. Donna K. Fuzi, at 564-5312, if you have any 
questions. 

Sincerel.y, 

u 
Ronal.d G. Lamore ux 
Civilian Executive Assistant 

Enclosure 
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DATE TYPE AND TYPE OF 
QUANTITY MUNITION 

QUARTERLY LEAKER REPORT 
UMATILLA CHEMICAL ACTIVITY 

3rd Quarter FY96 (Apr-Jun 96) 

OPERATION ONGOING ACTION TAKEN 
WHEN LEAKER 

DETECTED 

REMARKS: Total leakers since 30 Oct 1984: 107 (103 total munitions; 4 of which have 
leaked twice, which brings the total to 107 "reportable"). No leakers were encountered 
during this quarter. Continue to monitor structure where leakers were found in January 
and February. 

Total munitions by type: 2 - Bomb, GB, 500 lb 
13 - Bomb, GB, 750 lb 
20 - Projectile, GB, 155MM 

1 - Projectile, VX, 155MM 
54 - Rocket, GB, M55 

3 - Ton Container, GB 
10 - Ton Container, HD 
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Figure 2-3. Leaking Chemical Munitions (Number Detected and Overpacked) 

(i9S3- 1'1"15) 
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Table 2-3. Incidences of Leakers from 1983 to 1996 

Munition T~~e Leaker Incidents Percent of Munition T~~e 

GB M55 Rocket 1321' 0.4 

VX M55 Rocket 7 0.008 

HD 105-mm Projectile 3 0.0008 

GB 105-mm Projectile 25 0.004 

H/HD 155-mm Projectile 176 0.04 

GB 155-mm Projectile 195 0.08 

VX 155-mm Projectile 30 0.008 

GB 8-inch Projectile 6 0.008 

VX 8-inch Projectile 0 0.0 

VX Land Mine 29 0.03 

VX Spray Tank 0 0.0 

GB 500-lb Bomb, MK-94" 72 2.9 

GB 750-lb Bomb, MC-1 42 0.4 

GB Weteye Bomb, MK-116 0 0.0 

HD 105-mm Cartridge 28 0.006 

GB 105-mm Cartridge 5 0.002 

HD/H/HT 4.2-inch Mortar 48 0.01 

GBTC 88 1.5 

VXTC 11 0.5 

H/HDTC 29 0.2 

Notes: 

• Does not include JI rockets that were destroyed In 1995 . 
" Seventy-two MK-94 bombs were found to be leaking when they arrived at JACADS. Only 27 of 

these munitions remain in the stockpile. The leaks were within the shipping container and would only 
have been detected through Intrusive monitoring. Intrusive monitoring of munitions, other than M55 
rockets, is no longer performed. 
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M55 

CHEMICAL LEAKING MUNITIONS ON HAND - Continued 

REPORT DATE TYPE 
NUMBER FOUND ITEM LOT NUMBER QTY LOCATION LEAKER OPERATION 

88-17 05Feb88 Bomb GB 1036-32-128 1 K1841 Vapor Periodic 
750 lb Inspection 

88-20 12Feb88 Proj GB RMA-2-1 2 K1881 Vapor Special 
155MM Inspection 

88-21 22Feb88 Proj GB RMA-2-12 2 K1881 Vapor Special 
155MM Inspection 

88-22 23Feb88 Proj GB . RMA-2-9 1 Kl881 Vapor Special 
155MM Inspection 

88-37 17May88 Bomb GB 1036-31-117 1 K1898 Vapor Area 
750 lb Monitoring 

88-44 *08Jul88 Rocket GB 1033-42-134 1 K1897 Vapor ESMI 
M55 

88-45 11Jul88 Rocket GB 1033-42-134 1 K1897 Vapor ESMI 
M55 

88-49 19Jul88 Ton Cntr RM-113-92 1 Bldg 659 Liquid SMI 
HD RM-113-163 1 

RM-113-168 1 
RM-113-296 1 

88-50 *20Jul.88 Rocket GB 1033-42-140 1 K1886 Vapor ESMI 
M55 

88-53 04Aug88 Rocket GB 1033-53-1049 1 Kl825 Vapor 100% to 
M55 Locate 

Leaker 

88-54 04Aug88 Rocket GB 1033-43-145 1 Kl876 Vapor ESMI 
M55 

88-55 08Aug88 Rocket GB 1033-53-1049 1 Kl825 Vapor 100% to 
M55 Locate 

Leaker 

88-58 15Aug88 Rocket GB 1033-53-1049 1 K1825 Liquid 100%" to 
M55 Locate 

Leaker 

88-64 31Aug88 Rocket GB 1033-53-1049 1 K1825 Vapor Leaker 

2 



M55 Isolation 
------

CHEMICAL LEAKING MUNITIONS ON HAND - Continued 

REPORT DATE TYPE 
NUMBER EOUND ITEM LOT NUMBER OTY LOCl\,TIO!'l LEAKER OPERATIO!'l 
------
89-04 110ct88 Rocket GB 1033-45-179 1 Kl873 Vapor SMI 

M55 

89-07 200ct88 Rocket GB 1033-53-1049 1 Kl825 Vapor Leaker 
M55 Isolation 

89-10 260ct88 Rocket GB 1033-53-1049 5 Kl825 Vapor Leaker 
M55 Isolation 

89-11 **270ct88 Rocket GB 1033-53-1049 1 Kl881 Liquid Previous 
M55 (Previous rpt: 55-87) Report 

89-16 04Nov8,8 Rocket GB 1033-53-1049 1 K1825 Vapor Leaker 
M55 Isolation 

89-18 07Nov88 Rocket GB 1033-36-1109 1 Kl881 Vapor SMI 
M55 

89-87 06Jun89 Rocket GB 1033-53-1049 1 Kl825 Liquid Leaker 
M55 Isolation 

89-88 08Jun89 Rocket GB 1033-53-1049 1 Kl825 Liquid Leaker ~ 

M55 Isolation 

89-98 13Jul89 Ton Cntr UOD-600-19 1 Bldg 659 Liquid 1st Entry 
HD Monitoring 

89-121 18Sep89 Ton Cntr UNKNOWN, Cntnr 1 K1881 Liquid Leaker 
GB S/N D27384 Isolation 

------
90-16 05Dec89 Rocket GB 1033-41-12 1 K1837 Vapor SMI 

M55 

90-181 13Dec89 Rocket GB 1033-42-122 1 Kl834 Vapor SMI 
M55 

90-19 13Dec89 Rocket GB 1033-42-123 1 Kl834 Vapor SMI 
M55 

90-51 22May90 Rocket GB 1033-53-1049 1 Kl825 Vapor SMI 
M55 

90-52 12Jul90 Bomb GB 1036-26-18 2 TCM - Vapor Maintenance 
750 lb Bldg 654 

3 
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90-54 25Jul90 Bomb GB 1036-26-18 2 TCM - Vapor Maintenance 
750 lb Bldg 654 

_HEMICAL LEAKING MUNITIONS ON HAND - Continued 

REPORT DATE TYPE 
NUMBER FOUND ITEM LOT NUMBER QTY LOCATION LEAKER OPERATION 

90-55 31Jul90 Rocket GB 1033-43-145 1 Kl884 Vapor SMI 
M55 

90-68 04Sep90 Rocket GB 1033-53-1049 1 K1826 Vapor SMI 
M55 

90-70 06Sep90 Rocket GB 1033-53-1049 2 K1826 Vapor SMI 
M55 

------
91-14 28Nov90 Rocket GB 1033-53-1049 2 K1826 Vapor SMI 

M55 

91-29 04Apr91 Proj GB RMA-2-7 1 K1881 Vapor Daily 
155MM Monitoring 

91-31 08Apr9,1 Bomb GB 1034-41-114 1 K1858 Vapor Confirm 
500 lb Agent Con-

centration 

91-32 08Apr91 Bomb GB 1034-41-112 1 K1858 Vapor Confirm 
500 lb Agent Con-

centration 

91-51 23Jul91 Ton Cntr UNKNOWN 1 K1881 Liquid Daily 
GB (S/N UNKNOWN) Bubbler 

91-62 01Aug91 Ton Cntr RMA 113-104 1 Bldg 659 Vapor SMI/ 
HD Inventory 

91-64 19Aug91 Rocket GB 1033-45-179 1 K1873 Vapor ESMI 
M55 

------
92-08 230ct91 Rocket GB 1033-45-179 1 K1873 Vapor ESMI 

M55 

92-15 13Nov91 Rocket GB 1033-42-122 1 K1834 Vapor Qtrly SMI 
M55 Vapor Test 

92-38 25Mar92 Ton Cntr UNKNOWN 1 K1881 Vapor Daily 
GB (S/N UNKNOWN) Bubbler 

92-137 09Sep92 Rocket GB 1033-53-1049 1 K1825 Liquid Leaker 
M55 Isolation 

92-138 15Sep92 Rocket GB 1033-53-1049 1 K1825 Vapor Leaker 
M55 Isolation 

CHEMICAL LEAKING MUNITIONS ON HAND - Continued 

REPORT DATE TYPE 
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1\fUMBER FOQND ITEM LOT NUMBER QTY LOCATION LEAKER OPERATION 

92-141 17Sep92 Rocket GB 1033-53-1049 1 K1825 Vapor Leaker 
M55 Isolation 

92-143 21Sep92 Rocket GB 1033-45-179 1 K1873 Vapor Leaker 
M55 Isolation 

------
93-036 07Jul93 Ton Cntr RM-113-92 1 Bldg 659 Liquid 1st Entry 

HD RM-113-135 1 Monitoring 
RM-113-381 1 

93-038 13Jul93 Rocket GB 1033-53-1049 2 K1825 Vapor SMI 
M55 

93-040 26Jul93 Rocket GB 1033-42-122 1 K1834 Vapor SMI 
M55 

93-01 09Sep93 Proj GB RMA-2-1 1 K1881 Vapor Leaker 
(Start UMDA #s) 155MM Isolation 
------
94-01 040ct93 Ton Cntr RMA-113-160 1 Bldg 659 Liquid SMI 

HD 

94-02 070ct93 Rocket GB 1033-35-196 1 K1828 Vapor SMI 
M55 

94-08 31Aug94 Proj GB RMA-2-1 3 K1881 Vapor Leaker 
155MM Isolation 

------ '~ 
95-002 09Mar95 Proj GB 1035-43-197 2 K1881 Vapor Daily ,-

155MM Monitoring 

95-003 21Mar95 Proj GB 1035-43-197 1 K1881 Vapor Daily I 

" 155MM RMA-2-6 1 Monitoring t " RMA-2-7 1 
22Mar95 RMA-2-9 1 ! " RMA-2-12 1 

" RMA-2-16 1 I' 

**23Mar95 RMA-2-1 1 r· 
(Previous rpt: 88-20) 

** " RMA-2-9 1 
(Previous rpt: 88-22) 

** " RMA-2-12 1 
(Previous rpt: 88-21) 

95-004 10May95 Rocket GB 1033-42-122 1 K1834 Vapor SMI 
M55 

CHEMICAL I,EAKING MUNITIONS ON HAND - Continued 

REPORT DATE TYPE 
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NQMBER FOQND .ITfil:l 

95-005 13Sep95 Rocket 
M55 

------
96-01 14Nov95 Rocket 
(Start UCA #s) M55 

96-02 11JAN96 Proj GB 
M155 

96-03 OBFEB96 Proj GB 
M155 

TOTALS BY MUNITION TYPE: 

GB 

GB 

LOT NUMBER QTY 

1033-45-179 1 

1033-36-1109 1 

RMA-2-5B 1 

RMA-2-5B 1 

2 - Bomb, GB, 500 lb 
13 - Bomb, GB, 750 lb 

LOCATION 

K1873 

K1848 

Kl869 

K1869 

20 - Projectile, GB, 155MM 
1 - Projectile, VX, 155MM 

54 - Rocket, GB, M55 
3 - Ton Cntr, GB 

10 - Ton Cntr, HD 

Total 103 

LEAKER OPERATION 

Vapor SMI 

Vapor SMI 

Vapor LKR ISO 

Vapor SMI 

NOTE: Locations listed above indicate the location of the item(s) at the 
time of the occurance and not necessarily the current storage location. 

LEGEND: 

* - Containers with short bolts. 
** - Rounds/Items were reported as leakers previously and therefore are not 

added a second time to munition type totals. 
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IN THE UNITED ST ATES DISTRICT COURT FOR nrE DlSTI([CT OF UT AH 

CE'NTRAL DMSION 

CHEMJCAL WEAPONS WORKJNG 
GROUP !NC., ct al., 

Plaintiffs, 

vs. 

UNITED STATES DEPARTMENT OF 
'THE ARMY, et al .. 

D cfc::ndanto . 

MEMO'.RANDUM DECISION 
AND ORDER 

Civil No. 2:96-CV-425C 

. On May lo, J 996, plaintiffs filed this suit challenging defendants' proposed operation of 

the Tooele Chemical Agent Disposal Facility (TOCDF). The amended complaint alleges that 

d~fenclants have violated the National Environmental Policy Act (NEPA), the Resourc.e 

CoMervation and Recovery Act (RCRA), the Toxic Substances Control Act (TSCA), the Defense 

Authorization Act, and the Clean Water Act: and tha.t defendants' operation ofTOCDF will 

copstitme a nuisance under Utah law. The <:<>urt has grante<I defendants' motions to dismiss 

certain of the.counts. R.emaioing for disposition in this c;Ue are plaintiffs' claims (1) that 

defendants are in violation ofNEP A for failing to supplement the necessary environmental impact 

statements in light of substmtial new information regarding the project and due to substantial 

changes having beeri m~de to the project. (2) that the operation ofTOCDF will violate TSCA. due 



to defendants' failure to show that the TOCDF incinerator wiU destroy the cbemical warfare agent 

at the required level of efficiency, and (J) that the operation ofTOCDF will constitute a 

nuisance. 1 

On June 12, 1996, plaintiffs filed a motion for preliminary injunctive relief; seeking to 

enjoin defendants from beginning preliminary incineration tests of chemical warfue agent. 2 A 

hearing on plaintiffs' motion for a preliminary injunction was held over several days from July 22, 

1996, through August 2, 1996. Having c.onsidcred thc cviden~ presented at that hearing, the; 

memoranda tiled by the parties, and the rclevant law, the court denies plaintiffs' motion l!lld t:ntcrs 

the following .findin£S of fact and conclusions of law: 

FINDINGS OF FACT 

Ilackgrollnd 

1. The United States has a stockpile of30,000 tons of chemical warftrc agent 

mam1facturt:d during and after World Wa. II, which is stored at eight sites in the United States, 

including the Tooele Army Dcpot a1 Tooele, Utah. Fourty-four percent ofthis stockpile is stored 

at Tooele. There are three typt!S of chemical agem stored at Tooele: a blistering agent lcnown •~ 

mustard and two nerve agents known u 'G13' and "VX." This agent is stored in over 'l. l million 

separate containers in rhree basic configurations: (l) projectiles. cartridges, mines, and rockets 

1 This claim was subject to a motion to dismiss by all defendants, and the court dismissed 
the claim as against the federal defendant,; on immunity grounds. The court took defendant 
EG&G Defense Material, lni;.'s motion to dismiss this count under advisement. 

2 Whe.o defendants later obtained tinal permits to begin testing the TOCDF incinerator. 
plaintiffs filed a motion for .. temporary restraining order. Defendants agreed to Tcfrain frorn 
beginning test bum• ofclicmic:al warfare agent pending this ccurt's resolution of the motion for 
preliminary injunction. 
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i;ontai.ning propellant and/or explosives (referred to generally as "cnergttii;s"); (2) other 

projectiles that do not contain c:oergetics; and (3) spray tanks and large st=I bulk storage 

contain~rs known as "ton containers." 

2. Continued storage ofthc.se dangerous weapons poses signi6c.ant problems. The 

•tockpilc is vulnerable to catasrrophk events such as earthquakes or airplane crashes, which i;ouJd 

result in a. fatal release of agenL As the stockpile of chemical munitions ages, it presents 

increasing dang en; due to leakage of the containers and destabili.za.tion of rocket propcllants. The 

M55 rockets which fonn a part of the munitions stored arc of particular concern, as the stabilizer 

in the rocket propellant degrades slowly over time, creating an increased risk of shock sensitivity. 

In addition, there is some indication that leaking chemical a.gent may cause corrosion which could 

lead to accidental anning of a rocket's fuse. Of the approximately 30,000 rockets stored ar 

Toocle Army Depot, approximately 1,000 have been identified as "lea.leers." In addition, leAkage 

of GB nerve agent from ton containers has been cited as a sig;nificant risk. 

3. In the Department of Defense Authorization Act ofl9S6, Pub. L. No. 99·145, Title 

XlV, PartB, Sec. 1412, 99 Star. 583 (198.'i)(codified as llinended at SO U.S.C. § 1521). Congress 

mandated that the stockpile of chemical warfare agent be destroyed by Septexnber 30, 1994. ~ 

50 U.S.C. § I 52l(a). This deadline has since been extended to December JI, 2004, 50 U.S.C. § 

l 52l(b)(5)(Supp. 1996). Congress directed the Army to a=mplish the dC:$truction of this agent 
·' 

in •'Ucha manm::r as to pro"ide (1) maximum protection of the environment. the general public, 

and the personnel who will be involved in the destruction process; (2) adequate and safe facilitic:s 

designed solely for the destrUc:tion of the chemical agent; and (3) cleanup, dismantling, and 

disposal of the facilities when the disposal program is complete. SO U.S.C. § l 521 (c)(l). 

3 
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4. The Army determined that the "baseline" technology for destruction of these weapons 

is on-site incineration at each of the storage facilities. The Army hL< considerable experience with 

large-scale incineration of agent matc:ri.,Js. In 1979, the Anny began operation of the Chemical 

Agent Munitions Disposal System pilot facility (CAMDS), located a.t the Tooele Anny Depot. 

CAMDS was built to evaluate incineration and ncutral.izA1.ion disposal methods. By 19&8, 

CAMDS had incinerated 75,000 pounds of GB, 8,000 pounds ofVX. and 3&,000 items of· 

munitions. CAMDS continues to be used for testing. The Army has also been operating an 

incineration facility at Johnston Atoll (JACADS) for six y~s and during that time ha..:; dcstroyc:d 

over two million pounds of agent and over nine million po\!nds of dr.tilied containers and 

dunnage. The operation of JACADS has been successful and generally free of significant 

incidents or risk. 

NEPA Compliance Process 

5. In order to evaluate the environmental effects of the proposed destruction of chemical 

munitions and agent, the Army cornplered and circulated a Draft Programmatic Environmental 

Impact Statement in 1986 (DEIS). This document evaluated the impacts of disposal of the 

stockpile as against continued storage. In 1988, the Army issued the Final Programmatic 

Environmental Impact Statement (FPEIS} and the Record of Decision (ROD). Incineration Wllli 

selected for the disposal program. Other destruction technologies were rtjected as either 

unreasonable or immature and unproven. 

6. The DElS and FPEIS were national in scope a11d did not focus on a particular site. In 

the ROD, the Army committed to conducting site-specific NEPA rcvi.:ws for each of the eight 

stockpile loc~tions. Consequently, in 1988, the Army prepared a Phase I Report at Tooele which 
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concluded that the .FPEIS on-site destruction alternative remained valid for Tooele. In 1989, the 

Army prepared a draft environmental impact statement to address the environmental impa.ci:s 

resulting from the construction and opctatioo ofTOCDEF. After public comment and review, the 

Army issued a Final Environmental fmpa~ Statement for Tooele (FEIS) and a ROD in 1989. On

site incineration was selected as the preferred alternative. 

7. On July l3, 1996, the Army, thruugh Major General Rohen D. Orton, Progr~ 

Manager for Chemical Demilitarization, adopted a Record of Environmental Consideration (REC) 

which found that "no new and significant informatioa has. appcaTed since the signing of the 

Chemical Demilitarization Programmatic EIS and Tooele ~ite-Specific EIS and associated RODs 

that requires completion of a supplement (sic) environmectal impact statement." 1bis document 

was based on an attached 84 page report which evaluated new infonnation on dioxin emissions, 

alternative technologies. and baseline incineration. "Evaluation of Information on Dioxin 

Emissions, A.Jtcrn.ative Technologies and Baseline Incineration" (hereinafter, "REC Rt:port"). 

The l'i-ototype Facility: JACADS 

8. A,; part of the further dcvdopment of its incineration plan. the Anny coustructed 

JACADS as a full-scale operational incineration plant, intended to serve as a prototype for the 

eight. planned Incinerator facilities located in the continenw United States, including TOCDF. 

The February 28, 1988 ROD, which memorialized the Army's decision to ~.opt incineration as 

the baseline technology for agent destNction, discusses the role of JACADS in the dc:V'elopment 

of the incinerator technology, and states that the Congressional w>.ndate of agent destruction by 

1994 would of necessity be; postponed in order to evaluate the incineu.tion process as conducted 

ai a full-scale operation $\JC.has JACADS and implement changes to later inciner.nor plans in light 
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of that experience. The National Defense Allthorization Act of I 989, Pub. L. No. 100-456 

(I 988), required the Army to cornplete Operational Verification Tc:stiog (OVT) of JACADS 

before proceeding to destroy the stoc.lcpilcs of cliemic:<ll a.gent and 111Unition.s in the continental 

United States. Before it could proceed with its destruction program, the A:rrny was required 10 

certify to the Secretary of Defense a.nc! subsequently to Cong=ss that the JACADS operation had 

been successful. The Secretary of Defense certified to Congress that OVT at JACADS b~d been 

completed in August, 1993. 

9. The Jl..UTRE Corporation was retained by the Army to monitor, evaluate, and report 

the results of all phases of OVT. In 1987, the National Res,earch Council's standing Committee 

on Review and Evaluation of the Anny Chemical Stockpile Disposal Progr.un (Stockpile 

Committee) was formed to provide the Anny with technical advice on the disposal program. The 

Stockpile Committee was chartered to monitor OVT at JACADS and to review the results of 

OVT as reported by the .MITRE Corporation. 

10. The MITRE OVT reports found that, although there were events that OCT\.lrrcd at 

JACADS mat increased the probability ofa£ent exposure or injury to workers, JACADS met the 

OVT safety performance goals. Similarly, although the Stodcpile Committee foWJd problems 

with the JACADS operations, none were ushow stoppers." 

11. The operation and pro bl= arising out of the operation of JACADS were discussed 

in the REC Report. The report concluded that, although the op"l'ation was not flawicss, the 

prOf,,'TaITI had effectively and safely disposed of chemical agent and munitions and that the 

JACADS opera.ti on had not revealed any new or significant information to indicate that operation 
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ofTOCDEF would c;rca.te significant environmental impacts not rontempla.ted in the site-specific 

Tooele FEIS. 

12. Over 2 million pounds of agent have bttn proc;essed at JACADS, including 1.8 

million pounds of GB, 141,000 pounds ofVX, and 250,000 pounds of mustard. JACADS ha.~ 

also processed l. 7 rnillion pounds of energetics, and over 9 million pounds of drained containers 

and dunnagc. Problc1J1s which have occurred at JACADS during its operation have b""!' 

investigated, analyzed, and used in a "lessons learned" program. Through the lessons learned 

progrom, modifications and change::; have been incorporated in the design of the facility and the 

operation procedures ofTOCDEF. 

TOCDEF 

1 J. TOCDEF has five ~parate indncr.i.tors. Two liquid inc;inerators (LIC) will be used to 

incinerate liquid agent that is drained from munitiov.s and bulk containers. The LIC destroys 

agent by burning it as a fuel after it is mixed with natural gas and a.ii-. A Deactivation Furnace 

System (DFS) will be used to incinerate munitions containing em:rgctics, such as rockets and land 

mines, which have been drained of agent but arc still cont.uninatcd. A Met<tl Parts Furnace will be 

used rn thennally dt:coniaminatc non-energetic metal parts that have been drained of agent, such 

as ton containers. A Dunnage Ir.cinc::n.tor (DUN) was planned for burning non-11gcnt

contaminatcd and agent-contaminated dunnagc, suc;b as pallets and used CB.(bon filters. Th<= OUN 

is presently not operational and the dunnage will be stored on the: Tooele facility until the: DUN 

be!:,..;ns operations. A. Brine Reduction Arca was designed to treat slag from the wet pollution 

abaccment system. Problems have been encountered with this system and current plans :are to 

bei,>in operations at TOCDEF without it. 
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Regulatory Compliance 

14. The Anny has been in the process since 1986 of obtaining the numerous necessary 

permits to oper .. re TOCDEF. It began the process by submitting to the Utecutivr: Scc:retal)' of 

the Solid and Hazardous Waste Control Board Within the State of Utah's Department of 

Environmental Quality its application for a hazardous waste operation plan for TOCDF. The 

Executive Secretary published a draft plan for TOCDEF in April 1989. The Executive Secretary 

then conducted public hearings on the proposed plan and approved the proposed plan in June 

1989. Since the initial approval, the Executive Secretary has approved numerous modifications to 

reflect changes in tbe design and operation of the incineratQrs, often to reflect the Jes.ens learned 

from .IACADS. 

15. TOCDEF has obtained a RCRA permit to operate from the State of Utah under 

Utah's dclct,,'ated program. TOCDF has obtained a Cleau Air Act permit, also from the State of 

Utah. The United States Environment.al Protection Agency (EPA) regulates the disposal of 

polychlorinatcd biphenyls (PCBs) found in the shipping and firing tubes. TOCDEF is also subject 

to health <md safety regulations such as OSHA. 

Trial Burns 

16. The Army completed construction ofTOCDEF in July 1993. Before becoming fully 

operational, TOCDEF is required by RCRA and TSCA to und.,,.go a series of trial bums to 

determine whether the facility can destroy agent and other m11terials without releasing a signific:ant 

amount of toxics into the environment. TOCDEF has completed two trial bums for the LIC and 

the DFS: a .. shakedown burn" with no agent and ll.II "R&D Bum" with no agent. The two trial 

bums remaining life to be conducted with agent. The destniction removal efficii:ncy (DRE) for 
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each of the two completed tesu w..s in excess of the 99.9999'/a required under RCRA. and the 

State of Utah approved the results of both rests. 

17. The shipping and firing tubes of the MS5 rockets arc the only source of PCBs to be 

incinerated at TOCDEF. This will be done in tbe DFS. Pursuant to its TSCA pennit, issued by 

the EPA. TOCDEF conducted a trial bum ofM55 rockets, without agent, in the DFS and 

a.chic:Yed a DRE of at least 99.9999"/o. EJ>A has approYcd the test results &nd has now authorized 

TOCDF to proceed with trial burns of a.gent-<:ontaining rockets. 

Accidents and Equipment Failures 

IS. The Anny's c:xperienc·e in operating JACADS and the imp!ic.aUo!IS of that experience 

for the proposed operation ofTOCDF form the basis for part of plaintiffi;' claim that there is 

significant new information regarding the environmental effcets ofTOCDF that have not been 

evalualcd in a supplemental EIS. Accordingly, the' specifics of various aJleged incidents at 

JACADS a.nd the defendants' implementation of corrective mea;"Ures at TOCDF to address suc:h 

problems ha:; been the subject of dispuk be[ween the parties in this case. 

19. ln support ofthcir allegation that significant problems have arisen in the operation of 

JACADS that have not been addressed or corrected a.t TOCDF, plaintiffs ha"" submitted evidence 

in the form of records and reports dealing with JACADS operations and the t"Stimony of Mr. 

Steve Jones, who was employed by the Army Inspector General'• Office: as .i: Safety and 

Occupational Health Manager. Plaintiffs question th" eHCctivcnr;SS of the lessons learned 

program. and cite several examples of JACADS problems which arc alleged to have been left 

uncorrecte.d at TOCDF. However, the coourt finds that many of these allei,>ations are largely based 

on hears:;1.y evidence provided by Steve Jonbs, or that the cited problems were, in fa.c;t, addressed 
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by defendants in the proc:es> of construction and systMliza.tion ofTOCDF. For i2.c:1! of the 

allegations ma.de regarding equipment and procedural failw-es at JACADS and TOCDF, no matter 

how thinly supported by evidence by plaintiffs, d~ll.llts have presented affirmative C\lidence 

that indic:ates that the problems either do not exist or that corrective actions have been taken in 

constructing and testing the systcrrts at TOCDF. For example, Mr. Jones sutes in bis declaration 

that dcterioralion of firebricks causal an explosion at JACADS and offers a theory about bow this 

could occur. But no source for this infonnation is cited, and plaintiffi do not present any 

evidence l'S to whether e..ny alleged problem with firebricks continues at TOCDF. Robert Perry, 

Chief of Risk Management. Quality Assurance Office within the Office of the Program Manager 
/ 

for Chemical Demilitarization, testified tba.t no such explosion had occurred. Mr. Perry testified 

that the only prob!= with the firebricks was erosion of the brick over time. Mr. Jones states io 

bis declaration that he "observed" problems with blast gates at both JACADS and TOCDF, but 

cites only incidents alleged to have occurred at JACADS, and Mr. Jones acknowledged that he 

has no personal k11owfodge of such ind dents. Mr. Jones testified concerning a number of design 

and cp"1"ation deficiencies in equipment at TOCDF, but has no qualifications regarding equipment 

design, and ha$ no J<nowledge as to the current status of the equipment to be used at TOCDF. 

Ultimately, the court finds that the importance and/or credibility of Mr. Jones' allegations are · 

questionable in light of his lack of personal knowledge regarding llllWY ofth"lll, and his failure to 

report many ofth"5e occurrences at the time he allegedly learned of them. 

20. Defendants acknowledge that there have been three c:onfinned atmospheric releases 

of live sg•nt, but these relea5es wcrc minimal and posed no risk of harm to JACADS employees 

or to the environment. Ea.ch of these releases were investigated and cbMges were made in 

10 
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equipment, design, and operations in order to address the probli:ms. Thiose changes were also 

implemented at TOCDF as part oftbc lessons learned program. See c.i:; REC R~ort, p. 3-5 

(Modifications and changes to the LIC agent line/nozzle purge system d""ign, purging scqueace 

and LIC age:nt nozzle removal procedure implcmcated in response to agent release on December 

8, 1990). Defendants also confirmed that one employee was slightly injured by a nerve agent spill 

within the facility, but the testimony of Robert Perry indicated that this accident was caused by a 

failure to follow standard procedures. 

Dioxin h az::1rds 

2 1. lt is not disputed ttat the incinerators at TOCDF will create and rdt:ase dioxins to the 

environment. Plaintiffs ii.Sscrl that there is new information regarding the ovt!f"Rll effects of dioxin 

exposure and the exposure levels at which dioxin becomes hamiful, and th.at the dioxio risks 

associated with the operation ofTOCDF to partirular individuals (especially infants) living in the 

vicinity.of the plant have not bcco aifoquately evaluated. 

22. The evidi:ncc indicates that the existence aiid amount of the health risks associated 

with exposure to background levels of dioxin. and the likely significance and effects of the 

incremental increases in the dioxin levels due to the operation ofTOCDF, arc largely uncertain. 

The conflicting opinions offered by the experts who presented testimony in this case emphasize 

the fact that the <:ffei;ts of dioxin at various levels of exposure are far froto settled issues v,1ithin 
/ 

the scientific community. Plaintiffs rely to .. great extent on the draft document "Health 

Assessm<:nt Document for 2,3,7,8 Tetrach!orodibenzo-p-Dioxin (TCDD) and Related 

Compounds" (Dio:,,;in Reassessment) issued by EPA in l 994, which by its terms is not to be citt:d 

or quoted. Certain of the findings in the Dioxin Reassessment were questioned in significant areas 
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by EPA's Science: Advisory Board in 1995. The document is still under review and does not 

currently n:present a final position of the EPA . 

. 23. Plaintiffs also rely on a "reforeocc dose" of 1 picognun/kg/day level noted by the 

Agency for Toxic Substance~ and Disease Control (ATSD) in 1989 to establish harm to humans . 

. 
However, this rcfon:nce dose is derived by dividing the !owe.st h::vel at which adverse effeets are 

shown in animals by I .ooo in order to conservatively account for unknown factor>. Ac:cordingly. 

althoLJgh this "rcfcrto11cc: dose" may indicate a sa.fc level for exposure., i1 does not follow that 

exceeding this lc:Vd is likely to result in harm. The EPA Diox.in Reassessment itself states that the 

use of such a rcfcrcnel: dose would be "inappropriate" and of "doubtful "significance." Dioxin 

Reassessment, p. 9-84. The evidence prcsc:ntcd indicates that this !evd of exposure is already 

ci.:ceeded in most industriali~ed areas of the world. Although pl.Untiffs argue that any increase in 

the levels of dio>:in e><posure is unacceptable, the danger associated with relatively small increases 

is far from certain, and the evidence presented by plaintiffs is insuffident to support a finding thar 

such dangi:.r is likely to be significant. 

24. Prior to approving trial burns of chemical agent at TOCDF, the State of Utah 

Department of Environmental Quality (DEQ) perfom1ed a. screening health risk assessment which 

analyzed the impacts on human health and the environment resulting from the expected emissions 

from 10CDF. The assessment followed EPA guidance in adopting consc:~vc a.sswnptions. 

The assessment modeled TOCDF emissions by using maximum JACADS levels and increasing 

them to account for the greater capacity al TOCDF. The assessment also assumed that emissions 

at TOCDF would be twice the JACADS detection limits for the many compounds which were not 

detected. Conct:ming dioxin, the asscssm<;11t also made the conservative assumption that all 

12 
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dioxin emissions consist of only the l 7 types of dioxins (out of2 \0 possible) that have been· 

determined to be toxic. 

25. The Utah DEQ used these assumptions to calrulate the potential coxposures to 

hypothetical individuals residing within six miles north (usually downwind) ofTOCDF. Assuming 

simultaneous operation of ..U five furnaces at TOCDF, the overall cancer and non-cancer risk• 

were at or below E.P A screening risk levels. As far as the cancer effects of dioxin, the risk 

assessment found that EPA guidance kvcls were not =ceded for 10, 15, and 30 year operating 

periods. The risk assessment did not calculate non--=icer effects oftbe dioxin exposure because 

there is curfently no applicable reference dose for dioicin, .as indicilted above. Defendant's c>Cpert, 

Dr. Finley, calculated average daily intakes of dioxin for the scenarios used in the Utah DEQ 

assessment and concluded that the exposures should be below the level of concern for non-cancer 

effect~. 

26. The Utah DEQ a.sscssmcnt had originally included in a draft form scen.ariQs regarding 

a sub>istence farmer and a breast-feeding infant. This report was not rclc:a.sed to the public. 

Instead of the subsistence farmer S<;enano, the final fonn the of the DEQ assessment considered 

three farmer scenarios based on a survey ofactual farming practices in the area,' and simply 

deleted the breast-feeding infant scenario. Plaintiff. presented evidence that risks of dioxin 

exposure arc particularly high for a br=;t-feroding infant and question the d.eletion of this scenario 

from the Utah DEQ assessment. B.owever, dcft:ndants' experts calculated tbe exposll!'c risks for a 

breast-feeding infant and found that such exposures would result in only nominal ino:casc.s of dose 

1 This is apparently a standard practice in creating risk assessments: if a "worst case" 
hypothetical person appears to have an unacceptable risk, the assumptions are ma.de more realistic 
(less conservative) by conducting a survey of the actual area being assessed. 
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a.nd risk, and would be a.t or below levels deemed acceptable under current EPA guiddincs. 

Ultimately, the court finds that the Uta.h DEQ assessment is intended to show llil area of safety, 

not predict an actual !eve.I of risk. Although plaintiffs have shown tl!M the assu.mptionS applled in 

the Suite's health risk assessmeat may indicate ~ higher level of risk for some hypothetical 

persons, thi~ does not constitute a showing that there is an actual risk to some person or persons 

posed by the emissions levels predicted for the facility. 

Alkrnativc Tc<ehnologics 

27. Plaintiffs havo submitted evidence regarding sevcra.l alternative processes or 

technologies which could be used to destroy the chemical weapons, and which plaintiffs ass~rt 

offer significant safety and efficiency advanragcs over incineration. Indeed, it appears that many 

of these technologies have bei:n developed in response to Anny requests for alternatives to the 

incineration tcchnolob'Y adopted at TOCDF. 

28. lo 1992 and 1993, the National Research Council undertook a major stUdy to re

evaluate the Chemical Disposal Program and the progress of alternative [ec;hnologies. A5 part of 

this process. t.he NRC held a public. forum to address the:: c:ritw for evaluating those altcrna.tives. 

The NRC's J 994 Report endorsed the Army's choit:e of incineration, finding that there is no 

currently feasible alternative for disposal of energo.tics, but recommending tha.t the Army continue 

to evaluate these technologies for sites other than the Tooele stockpile. There has been no 

change in the NRC recommendation of incineration as the preferred technology at Tooele. On 

June 4, 1996, Dr. Magee, Chairman of the Stockpile Committee, Stated in his testimony before 

Congress: "To sum up, the Stockpile Committee h.a.s endorsed the baseline incineration system as 

the technology to accomplish the overall chemical stockpile disposal progrAM effectively and 
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expeditiously. However, the committee by its recommendations regarding altcmative 

technologies left open the door for the possible employment of a technology other- than 

incineration at selected sites, depending on comparative fa.ctors of ~afcty, performance and 

implementation schedule." Quoted in REC Report, p. 43. 

29. In August ! 995, the Anny requested submissions by commercial vendors for 

technologies to use at the sites that sto"' only ton containers of chemical agent. Three: p,ro!nising 

tcchno!ogii:s were chosen and arc currently being studied by the Anny and tbe NRC: High 

Temperature Gas Phase Reduction (Eco-Logic). Molten Metal Catalytic Extraction Process (M4) 

and Electrochemical Ox:idation (AEA). The companies' own conceptual designs indicate that it 

would take a minimum ofthn:c years to implement any of these: technologies for disposal of ton 

containers at the Aberdeen and NeWport sites, and Defendant's expert, Dr. Francis W. Holm. 

estimated that implementation of these methods could take longer. Each of these technologies 

has t~sted only a small amount of live nerve agent on a Jaboratoiy scale_ These technologies have 

not been t"->ted using any munitions such as arc present at the Tooele stockpile. Dr_ Holm 

testified that a conservative estimate of the time required for implementation of these technologies 

at Tood~ would be 6.5 years. 

30. Plaimiffs have presentc:d a great deal of evidence regarding the advantages, both in 

ti;TJ'tls of co~ and safety, ofihese alternative technola)lics. Plaintiffs disagree with defiondants' 

estimales regarding the readiness of these alternatives to bc:&-ID processing c;hc:niical agent, 

questioning many of the assumptions which underlie Dr. Holm's 6.5 yeaf estimate. Plaintiffs 

argue !hat the exis1ing facility could be adapted to an wteroative technology a.nd that pennit 

modifications could be obtained instt:"ad of starting the RCRA permit process from scratch. 

15 
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Plaintiffs also cite to the time estimates provided by the private wmpanies prom;ting thcse 

technologies as evidence th4t, for example, M4 and Eco-Logic wuld be operational witliin about 

4 years. Plaintiffs also submit evidence of recent developments which questions the Anny's 

assumptions regarding the la.ck ofrearliness of these technologies a.cd llfg\le that although the 

alternative technologies' ability to process energetics is rdativdy untested, dual use of both 

incineration :i.nd an altemativc could be impJemt:11ted. 

CONCLUSIONS OF I .AW 

I. Plaintiffi; bear the burden in this case of establishing the need for injunctive nolicf. In 

making its determination regarding the necessity of the inj~nc:tion, the court must consider four 

factors: (a) whether plaintiffs have shown a substantial probability of success on the merits; 

(b) whether plaintiffs are threatened with irreparable injury in the absence of an injunction; (c) 

whether plaintiffs' potential injury outweighs any damage to defendanh; and (d) whethc:r the 

injunction would be adverse to the public interest. Potawaiornj Indian Tribe y Eoternrise 

Management Consultants Inc, 883 F.2d 886, 8&&-89 (l 0th Cir. 1989); Lund1.,;n v. Clavtoc. 619 

F.2d 61, 63 (lOth Cir. 1980). If plaintiffs arc: able to show that they will suffer irreparable injury 

and that "the balance. of hardships tips decidedly in [their] favor," the requirement of showing a 

substantial probability ofsuc~ss on the merits is satisfied by taising 'questions going to the 

merits so serious, substantial, difficult lllld doubtful as to make them a fair ground for litigation 

and thus for more deliberate inquiry." LundWn, 6J 9 F.2d at 53 (quoting Cpntjpeata! Oil Co y 

Frontier Refinimt Co 338 F.2d 780. 781-1!2 (10th Cir. )964)). 
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Irreparable Injury 

:Z.. Mere: threatened, speculative harro, without more, does not amount to irf:pa.r~ble 

injury for purposes of justifying preliminary injun~ve relief such as tha1 sought by plaintiffs. g_g_ 

Mullis v Unitell Srntes Bankn,l_ptc;y Court, 828 f.2d 1385 (9th Cir. 1987), aopeal dismis.~d rm. 

denied, 486 U.S. 1040 (198&); Wiscgnsjn Gas Co y EERC 758 F.2d 669. 674 (D.C. Cir. 1985) 

(movant must show that irrepai-abk injury is "both a:rtain and great; it must be actu<U and !JO\ 

theoretical"). Unlike most cases alleging violations of NEPA, plaintifil in this case do not assert 

the sort of environmental harm due to construction which is usually seen as irreparable. TOCDEF 

is already fully constructed, so all of Plaintiffi;' asserted irreparable harm in this case is related to 

the alleged health risks of incineration, due to either emissions from nonnal opc::rations, or llll"nt 

releases due to accidents. 

Dioxin exposure risks. 

3, The· harm c;;itcd by plaintiffs resulting from in~cd dioxin exposure is based on 

c>.'trapola.tions from c;on.scrvative hyp<Jthctical Seetiarios used by the Utah DEQ in compiling their 

health risk asscs~ment. As noted above, the methodology used for dctenninins the nature of the 

risks by Utah DEQ is able to calculate safe levels of exposure, but docs not determine levels at 

whfoh harm is likely to occur. Although plaintiffs arc able to put forward a sc:enario in which a 

breast-feeding infant would be exposed at levcls significantly higher than levels determined by 

Utah DEQ to be safe, they have not submitted evidence thill any plaintiff, o~ any p=on at all, 

would in fact be placed at risk by the projected dioxin emissions from TOCDF. The court finds 

that the asserted risl::s of harm due to dioxin cxpoi:un: arc too sp=lative to qualify as irreparable 

harm to plaintiffs. 
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Operational Ri<ks. 

4. Defendants assert that the operation ofTOCDF will asult in immediate risks to 

workers and the public from accidental releases of agent. Plaintiffs havo: a difficult case IO make 

on this issue in light of the safety record at JACADS and the independent evaluations of 

JACADS, as noted above, which found no significant risks associated with JACADS. Plaintiffs' 

experts tt:Stified that the risks associated with the agent processing at JACADS and TOCDF have 

be~n underestimated or improperly evaluated for Vllrious reasons, including a lack of adequate 

monitoring equipment and failure to eValua.te true worst-case scenarios. However, the fact 

remains that during its entire operation, only one minor w~rker injury due to agent processing was 

reported. Although three rel~es Qflive agent were reported, these did not result in any injury. 

Plaintiffs may be correct that the risks associated with operating TOCDF have been 

underestirnRted to some unspecified degree. Ho"levcr, there is no evidence that human injury is 

inevitable or even likely pending tbc court's final re.solution of this case. Aceordingly, the coun; 

finds that operational risks cited are too speculative to support a finding ofirreparable injury 10 

plaintiffs. 

NEPA Hann. 

5. The purpose ofNEP A isto ensure that the 11gency and the public are aware of the 

environmental consequences of a project before bei;inning the project. Sicrr.a Club v. Hade\, 848 

F.2d 1068, I 097 (10th Cir. 1988). Coum have Doted that the harm from proceeding with a 

project without completing the necessary NEPA evaluation is irrep.a.rable iri that once a decision 

has been rnadc and i.rnpl"1nented, NEPA's purpose of making certain that dt:cision makers have all 

relevant information Mm: to making final decisions would be thwarted_ ld. · Sierra Club y M11rsb 
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872 F.2d 497, 50)-04 (ht Cir. 1989). This is not an injury arising out of th~ substance of the 

decision that has been made or its cffcc:ts; it is a procedural inter"5t in protectin~ the processes 

established by NEPA and providing the decision maker wjth all the relevant infurmation. ln this 

case, the alleged NEPA hann does not arise out of the decision to construct TOCDF, a decision 

that was ma.de and implemented long ago . .Rather. the decision which plaintiffs seek to eajoin is 

the Army's decision to operate the incinerator during the approximately one year befori:; a final 

trial on the merits. During this period, the Army will be conducting the remaining trial bums, 

carried out with Jive agent. The court finds that, pending final resolution of this case, suc.h injury 

will occur during only a small portion of the expected opcr,a.ting lifetime ofTOCDF, and is 

therefor~ relatively minimal. 

Balancing of Harms 

6, Even if the court assumes that the risks cited by plaintiffil a.re sufficiently likdy so as to 

qualify as irreparable.harm. the court must balance those risks against thi: risks and harms asserted 

by defendants, Weinbemer v Romero-Barcelo. 456 U.S. 305, J 12 (1982). In 1987, the Army 

completed a comprehensive quantitative risk analysis that evaluated the risks of accidents and 

catastrophic events as they relate to the proposr:rl alternatives. The report concluded that the risk , 

of continued storage was greater than the risk of processing. In 1995, tbe q~ntitative risk 

assessment was updated to address information specific to TOCDF. The updated analysis 

c:onfinned the Anny's earlier conclusion chat the risks offatilitics associated with one estilnale of 

the entire period ofTOCDF operations (6.2 yc:ars) were equaled by the same risks associated with 

only eleven days of storage. For individuals living closest to TOCDF, the risks resulting froxn 

continued storage arc one-hundred times !,>reatet than the risks resulting from disposal operations. 
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It is true that this quantitative risk asSC:S5TJlent does not inc.Jude cakulations for nc;m-=ta.strophic 

long-term exposures to pollutant:;, but it is also true tho.t the significance of those risks (whatever 

they might be) must only be considered in the conte>Ct of the time required for a final deci.<ion in 

this case. 

7. This is not a case in which the harm to the environment and the public posed by a 

proposed government action is definite; the Anny is not sec.king to divert a river or level a forest. 

Rather. the harm plaintifu seek to prevent pending final disposition of this case is spectllative and 

subject to conflicting cxpo;rt testimony. The Army and other independent consultants have 

evaluated the relative risks and have concluded that the risks of stom.C outweigh the risks 

associated with operation ofTOCDF. The court is left. thrn, with the issue of whether hann to 

the NEPA process itself is a sufficient allegation of harm to support the injunction. As noted 

above, the action plaintiffs are s«king to enjoin is the daily operation ofTOCDEF for 

approximately one year penc;ling a final decision in rhis case, a period of time during whidc the test 

bums with live agent will be earned out. If; after trial. it is determined that suppkmeotation of 

the EIS is necessary, this supplementation can still take place and be just as effective as it would ~--

be now, since the NEPA hann would be minimal. In fa.ct, it appears th~ the test bums' will 

themselves provide information useful to the evaluation ofrhe environmental impact resulting 

from the operation ofTOCDEF. Plaintiffs are challenging the operntion of this facility, which is, 

in effect, a. daily decision to burn chemic.al agent which can always be :itopped and reeva\ua.tcd in 

light ofinformation presented in a. supplemental ,E.IS if the court finds that such is required after a 

trial on the merits. The court finds rhat the balancing af harms fuvors denial of the prcli:minary 

injunction. 

20 



!!80 I 136 6111 hrsons Hehle Lat111r 

Likdihood of Succes! on the McriD 

NEPA Claims 

!;)/UrJ/~U 11.,u 1.11~~'"~"' 

S. NEPA requires that an EIS be prepared for "major Federal actions significantly 

affecting the quality afthe human environment." 42 U.S.C. § 4J32(2)(C). The duty ta make 

certain that decision makers are presented with all relevant information is an ongoing oni: which 

does not end when an initial EIS is prep'l.red. Regulations promulgated by the Council on 

Environmental Quality require that an EIS be supplcm"llted when an agency makes substantial 

changes to the project or when there arc significant new circumstances or information relevant to 

the project and its impacts. 40 C.F.R. §§ l502.9(c)(l)(i) ard (ii). ln this case, ll!though the 

facility which was the: oubject of the original EIS has already been constructed, the daily opi=rion 

ofTOCDF will itself constitute a "major federal ac:Uon'' that would require a supplemental EIS if 

"new information is sufficient to show that the rerna,l_ning acticm will 'affect the quality of the 

human environment' in a significant manner or to a significant extent not already considered." 

Mmb.. 490 U.S. at J74. In order to provide a means for documenting the agency's evaluation of 

the sii,-nifica.nce of new information or changes made to a project in situations where such 

information or changes have been "adequately assessed in eicisting documents and dete:rmined not 

to be environmentally sigtrificant," the Army has promulgated regulations which provide for tbs 

preparation ofa REC. 32 C.F.R. § 65l.14(a). 

9. Plaintiffs challenge the weight to be given to the Anny's July 13, 1996 REC, 

questioning both the adequacy and the sincerity of the n::Vicw found in the REC. According to 

plaintiffs, the timing of the REC m.tkes it suspect. The REC is based on an attached report which 

VJas apparently c;ompleted one day before its adoption in the REC and was first made public as an 
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exhibit to defendants' mecoorandum in opposition to this motion fur a preliminary injunction. The 

REC is obviously directed to making findings regarding the prcdse claims raised by plainti:Elis in 

this c:;ise, and plaintitrs ari,>ue that the court should not give the usual deference to the factual 

findings in the REC because it was prepared in the course of litigation. However. although the 

court is not blind to the a.dvenaiial context in which this dorumcnt was prepared, the: REC 

repn:sents the considered position of the public official charged with making the decisions · 

regarding TOCDF operations and determining the significance of any n""' information brought 

forward. The REC is based on a lengthy report which evaluates the facts plaintiffs claim should 

affect the decision. There is no evidence that the experts whose opinions underlie the .REC were 

merely advocates preparing litigation documents. The court also notes that in Mai:ID. the 

Supreme Court, without discussion of the timing, gave deference to a Supplemeotal lnfonnation 

Report (a document similar to a REC) which bad been prepared by the Army Corps of Engineers 

in January 1986, several months aftertbe pl'lintiffs had filt:d suit. See 490 U.S. at 379-80. The 

Army's decision, as stated in the REC, that a Sllpplemental EIS is pot required bc:fore operations 

begin at TOCDEF, is subject to a only a limited review by this eourt. The~ Court hdd that 

under the provisions of the Administrative Procedures Act. 5 U.S_C, § 706, a challenge to an 

agency decision reb'arding the significance of alleged changes is "a classic example ofa factual 

dispute the resolution of which implicates substantial agency exp..-tisc." Id .. at 376. 

"Aocordingly, as long as the [agency] decision not to •upplement the [EIS] was not 'arbitrary or 

capricious,' it should not be set aside." ld. at 377. The court's respoDSioility in this case is to 

review the record and satisfy it:Se!fthar "the agency bas made a reasoned decision based on its 

evaluation of the significance-or lack ofsignifkancc-ofthe new inform>1tion [or circumstances]." 
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Id. at 3 78. It is clear that "an agency need not supplement an EIS every time new information 

comes to light after the EIS is fmalized. To require otherwise would render agency decision 

making intractable, always awaiting updated information only to !ind the new information 

outdated by the time a decision is ma.de." IQ. at 373. 

New jnfonnation regarding; safety ofTOCDF based on JACADS qper.jence. 

l 0. Plaintifl:S argue that the documentation of the perl'onnance of the incineration facility 

Iii JACADS and the testimony of Steve Jones c.;.nstitutes new information whid1 should be 

evaluated in a supplemental EIS. However, the court finds that these allegations do not constitute 

new information not already considered. It is true that perfection was nor achieved at JACADS 

and that various problems were encountered there with both equipment and personnel. However, 

such problems were anticipated and planned for; JACADS -.llaS meant to e><:pose such problems in 

order to impleme.nt solutions at TOCDF. To the extent that JACADS operations reveakd 

problems with the baseline incineration technolo!,.')', measures were taken to correct the problems. 

The ~OD for the Fl'EIS corrtcmplatcd that problcrns would occur at JACADS which could lhen 

be remedied at the stockpile incineration sites in the Continental United Sta.tes, including 

TOCDEF. In addition, most of the: allegations raised by Mr. Jone..• (if assumed to be true) 11ppe11.r 

to be relatively minor issues that, in the context of overall operations at TOCDF. would not 

constitute significant new infonnation, even in the aggregate. In any event, .the REC indicates 
.' 

that the Anny has investigated the more serious operational allegations raised ill this case :and 

found that they were not significant, or that the problems cited have been adequately mitigated. 

The Army's analysis of these problems appears to be thorough and reasonable. 
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11. In addition, plaintiffs allege that defendants have failed to cva!uate the signiticanc::c of 

changes made to the plans for operation ofTOCDF; specifically, that defendants have not 

analyzo:d tile dangers associated with "co-processing" both explosive munitions iUld ton containers 

at the same time. t\owcvcr, defendants presented evidence that co-processing risks have in fact 

been c::onsidered ;uid that the quantitative risk analysis (cum:ntly in draft form) has indicated that 

any increase in risks associated with c::o-proccssing is negligible. T!te Army's experts h;i.vc: 

concluded that the TOCDF quantitative risk analy•is shows that "the storage risk is siguific;antly 

larger than that posed by the disposal process (grca.tc:r than 10 fold)." REC Report at 12.. 

New information regarding dioxin harms. 

12. Plaintiffs point to recent information regarding the effects of dioxin and the 1994 EPA 

draft dioxin reassessment as constituting new information which must be considered thrO\lgh in a 

supplemental EIS. However, the EPA 1994 dioxin reassessment's analysis is ar best an indication 

truu the debates regarding the effects of dioxin are still ongoing. The wide i;=gc: of expert 

testimony presented to the coLlrt during the hearing on plaintiff's motion makes dear tha! the 

seriousness of the dioxin threat is far from settled. In considering the likelihood of plaintiff's 

success on the merits of this claim, this court is guided by the Supreme Court's obsc:rvation in 

Marsh that a determination of whether new infonnation is significant is an issue th.at the: agency is 

to resolve. As in 1:1.i!WJ, "[b ]ecause a.nalysis of the n:lcvant document~ 'requin:s a high level of 

technical expertise,' we must defer to 'the informed discretion oftbe responsible: fcd.1:1al agencies_"; 

490 U.S. at 377 (guoting K!epoe y Sierra Club 4:Z.7 U.S. 390, 412 (1976)). Defendants 

presented expert testimony characterizing the dio"in risks as minimal, and although plaintiff's 

experts, who sounded a strong warning regarding dioxin risl<s a! even low doses. were also highly 
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qualified, ''[ w ]hen specialists expnss conflkring views, an agency must have discretion to rtly on 

the reasonable opinions ofits own qualified experts even if; a.s an origiaal matter, l!- court might 

find contrary views more persuasive.• .W. at 378; Holy Cross Wj!demess Fundy Madi!;:an, 960 

f.2d 1515, 1527 (I 0th Cir. 1992). Although pl .. intiffs challenge the certainty with which the 

defendants' experts were ahle to suppon their opinions regarding the low level of the dioxin risks, 

the court finds that the effect oflhc arguments raised is simply to emphasize the lack of definitive 

information a•·ailable. See REC Report at 66-64 ("Large uncertainties l;Xist in estimates of 

exposure, dose., background, and hazard or risk .. , The gen.,ral knowledge of hazardous waste 

incinerators as a source of dioxins has changed little since.the early l 980s. "). The court finds that 

the Army has carefully reviewed the dioxin issue and its current uncertainties, and that the Army's 

evaluation of the significance of the asserted new information is not arbitrarY or capricious. 

Existence ofaltemative technologies. 

13. Plaintift's argument that the AJi11y rnust prepare a supplerm:ntal ElS to consider recent 

developments in alternative technologie.s would also requhe the court to accept a controversial 

factual position. The court would have to accept plaintiffs' factual argument that chese 

technologies present a reasonable alternative that c;;s.n be implemented immediately, c:Yen though 

the. /vmy's experts have explicitly found otherwise. As with the dioxin issue, the readiness of 

these technologies is an issue that is not definitively resolved, a.nd the expert, testimony is 

contradictory. Because of the inh'<l'ent time pressures in disposing of the chemical weapons 

stockpile, these technologies would have to be an imm~ate option in order to be: ,jgni.ticant. At 

the very least, even assuming the most optimistic schedules, implementation of the most 

promising of these ;i.lt.,matives wiU take several years, and the court cannot say that the Army is 
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wrong in deciding that the risks of additional storage time outwcigh the possible advantages that 

alternative technologies offer. In light of the deference to be given to the agency's evaluation of 

the issue, both through the testimony of its experts at the hearing and in the REC, the coun holds 

tha.t the Anny's decision that these alternative technologles have not progressed sufiiciently to 

require a supplemental EIS is not arbitrary and capricious . 

.GQmcliance with TSCA. 

14. Under EPA regulations promulgared under TSCA., all incinerators are requir~ to 

destroy PCBs and PCB-containing materials so that no mon: than one pan in a million leaves the 

incinen.tor stack 40 C.F.R. § 76L70(b)(l). This is the equivalent of the RCRArcquiremeot ofa 

99.9999% DRE. Plaintiffs claim thar defendants hav.: failed to show that they arc able to meet 

this standard for the DFS incinerator at TOCDF which will destroy the rock~ tubes which contain 

PCBs. 

15. As noted above, TOCDF has completed a test burn of PCB-containing rocket tubes 

and met the regulatory standard. Because the PCB characteristics of the agent-containing roi;;kc::ts 

to be processed will be similar to those previously incinerated, defendants claim that the propos~d 

operation of TOCDF will mec:t the 99.9999% DRE =tuircd under TSCA. 

i 6. While acknowledging th.,t TOCDF is able to meet the required DRE for PCBs in 

concentrations of over 1.0oo parts per million (ppm), plaintiffs argue that many of the PCBs to be 

indncra.red are in lower concentrations, and that defendants have not shown that the: 99.9999% 

DRE can be achieved for such. Plaintiffs bave pointed to studies which indicate that it is 

impossible for any incinerator to achieve a 99.9999% DRE for concentrations below I 00 ppm. 

However, Mt. Rick Holmes, the associate project manager for TOCDEF, t.,stified that he had 
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cakulated that the TOCDF tilmacc wuld meet the rcq~ DRE even iffued. concentrations were 

as low as JOO ppm. Ac.cordingly •. the court finds that plaintiffs have not shown a I.ikclihood of 

success on the merits of their claim that there is an existing or thl'Clltened future violation of 

TSCA. 

Nui.c;ance. 

17. The cou1t has previously granted the Federal defendants' motion to dismiss this claim 

on the basis of immunity. Defendant EG&G has also moved to dismiss this count. The court 

finds that plaintiffs' allegations with regard to tbeir nuisartr;c claim are inadequate. "Under Utah 

law, (plaintiffs) musr suffer some substantial iajury or damage not inflicted on the community at 

large in order to recover oa a public nuisance theory." Hardy Salt Co. v Southern Pacific 

T ransportati>m C.:o,. 50 I F.2d 1156, 1164 (10th Cir. l 974).' The complaint fail5 to specify the 

narnre of the particularized in jury that individual plaintiffs will suffi:r a.s a. result ofthe proposed 

operation ofTOCDF by EG&G. Indeed, based on the general environment-related complaints 

which form the basis of plaintiffs' suit. it does not appear likely that plaintiffs will be able to allege 

injury which would be different in nature from that would be suffered by the public in general. To 

the extent that plaintiffs' assertion oflikcly injury is based upon alleged increases in pollutant 

·levels, the court finds that S'1ch inj1Jry, if it exists, would not be different from that which is 

suffered by the general public. N:cordingly, the court will grant defendant J?'.G&G's motion to 

dismiss the nuisance claim, although the court will allow plaintiffs to amend their complaint to 

• To the extent that plaintiffs am 11.SSerting a private nuisance theory, they have failed to 
specify how the operations ofTOCDF would affect individual plaintifu' interest in land. Si;;; 
Iurobaucrh y Anderson, 793 P.2d 939, 942-43 (Utah Ct. App. 1990). 
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reassert this claim should particular plaintiffs be able to allege individualized injury due to the 

operation ofTOCDF. 

Conclusion 

In light of the above analysis. the court finds that plaintiffs ha.Ve failed to show that they 

will be irreparably harmed during rhc pendency of this action aod tha1 the relatively minor interest 

in preserving an opportunity for NEPA documents to be prepared pending a final niling in thi• 

case is insufficient to justify injunctive rdid'. The court also finds that plaintiff.~ ha.ve failed to 

show a sufficient likdihood of succ.ess on the merits to support a prdimina.ry injunction. Plaintiffs' 

motion for a preliminary injunction is therefore DENIED. In addition. .tbe court finds that 

defendant f:G&G's motion to dismiss plaintiffs' nuisance claim is granted without prejudice, 

IT IS SO ORDERED. 

DATED this _13 day of Aub'llSt, 1996, 

BY THE COURT: 

,:::/ ~ c.... 

TE.NA CAMPBELL 
United States District Judge 
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Environmental Quality Commission 
Work Session 

July 11, 1996 

The Environmental Quality Commission work session was convened at 
1 :00 p.m. on Thursday, July 11, 1996, at the Department of Environmental 
Quality, 811 S.W. Sixth Avenue, Portland, Oregon. The following members were 
present: 

Henry Lorenzen, Chair 
Linda McMahan, Member 
Tony Van Vliet, Member 

Note: Member Carol Whipple arrived at 1 :20 p.m. and Member 
Melinda Eden joined the meeting at 2:15 p.m. 

Also present were Larry Knudsen, Assistant Attorney General, Oregon 
Department of Justice, Langdon Marsh, Director, DEQ, and other DEQ staff. 

Hazardous Waste Program Overview and Rule 

Mary Wahl, Waste Management and Cleanup Division Administrator and 
Anne Price, Manager of Waste Management and Cleanup Division's Hazardous 
Waste Policy and Programs Section, presented this item to the Commission. Ms. 
Price provided background information to the Commission on the Resource 
Conservation and Recovery Act (RCRA) and the federal hazardous waste 
program. She highlighted the differences between the federal program and 
Oregon's hazardous waste program. 

The Commission will consider adoption of Hazardous Waste Rule 
Amendments during the regular meeting held July 12, 1996. Ms. Price described 
the regulatory changes proposed in the rules package, and discussed the impact 
of the potential changes on Oregon's hazardous waste program. 

Umatilla Army Depot: DEQ/Ecology and Environment Response to Risk 
Assessment Issues 

Stephanie Hallock, Eastern Region Administrator, presented an overview 
of this item to the Commission. Regina Skarzinskas, Waste Management and 
Cleanup Division, and Fredrick Moore, Eastern Region-Bend, provided 
information and clarification regarding the risk assessment prepared by Ecology 
and Environment under contract to the Department for the chemical 
demilitarization program at Umatilla Army Depot. Julie Wroble and Steve 
Whitaker of Ecology and Environment answered questions from the 
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Commissioners regarding data collection methodology used in the final 
assessment. 

Umatilla Army Depot: U.S. Army Response to EQC Questions Regarding 
Safety and Alternative Permitting Scenarios 

Major General Robert Orton, Program Manager for the U.S. Army's 
Chemical Demilitarization program, Lieutenant Colonel John Ontiveros, Project 
Manager for the U.S. Army's Chemical Stockpile Disposal, Gilbert Decker, 
Assistant Secretary of the Army for Research, Development and Acquisition, and 
Ted Prociv, Ph.D., Deputy Assistant to Secretary of Defense, Chemical
Biological Matters, addressed the Commission. 

Colonel Ontiveros presented the technical information, which began with 
background on disposal of the stockpile on Johnston Atoll (JACADs) and 
concluded with a discussion of timeframes for various permitting scenarios.· The 
presentation emphasized the reasons the Army considers incineration to be the 
safest and most efficient way to dispose of the stockpile by the current 
congressionally mandated date of 2004. 
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Minutes are not final until approved by the EQC 

ENVIRONMENTAL QUALITY COMMISSION 
Minutes of the Two Hundred and Fifty-Third Meeting 

July 12, 1996 
Regular Meeting 

The Environmental Quality Commission meeting was convened at 8:30 
a.m. on Friday, July 12, 1996, at the Department of Environmental Quality, 811 
S.W. Sixth Avenue, Portland, Oregon. The following members were present: 

Henry Lorenzen, Chair 
Melinda Eden, Member 
Linda McMahan, Member 
Tony Van Vliet, Member 
Carol Whipple, Member 

Also present were Larry Knudsen, Assistant Attorney General, Oregon 
Department of Justice, Langdon Marsh, Director, DEQ, and other DEQ staff. 

Note: Staff reports presented at this meeting, which contain the 
Department's recommendations, are on file in the Office of the Director, 
811 S.W. Sixth Avenue, Portland, Oregon 97204. Written material 
submitted at this meeting is made a part of this record and is on file at the 
above address. These written materials are incorporated in the minutes 
of the meeting by reference. 

Chair Lorenzen called the meeting to order at 8:30 a.m. 

A. Approval of Minutes 

Commissioner Van Vliet moved approval of the meeting minutes for the 
May 16, 1996 work session and the May 17, 1996 regular meeting. 
Commissioner Eden seconded the motion and it was unanimously approved. 

B. Approval of Tax Credits 

Mike Downs, Water Quality Division Administrator, and Charles Bianchi, 
Water Quality Division, presented this item to the Commission. The Department 
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recommended the Commission approve certification for the tax credit 
applications listed below. 

TC 4545 Quail Mountain, Inc. A Plastics Product Recycling Facility 
$35,000 consisting of a GPI System 1060 Baler. 

TC 4546 Elliott's Auto Service An Air Pollution Control CFC Facility consisting 
of equipment that removes and recycles 

$1, 195 automobile air conditioner coolant. 

TC 4547 Elliott's Auto Service An Air Pollution Control CFC Facility consisting 
of equipment that removes and recycles 

$1, 195 automobile air conditioner coolant. 

TC 4562 Woodstock Texaco, An Air Pollution Control CFC Facility consisting 
Inc. of equipment that removes and cleans 

automobile air conditioner coolant. 
$1,862 

TC 4565 Scott's Inc. An Air Pollution Control CFC Facility consisting 
Oba Hilltop Shell of equipment that removes and cleans 

automobile air conditioner coolant. 
$3,795 

TC 4586 Beaverton Auto An Air Pollution Control CFC Facility consisting 
Rebuilders, Inc. of equipment that removes and recycles 

automobile air conditioner coolant. 
$1,295 

TC4590 Willamette Industries A Solid Waste Recycling Facility consisting of 
Korpine Division equipment enhancements to an existing facility 

that removes nails and other ferrous materials 
$18,194 from "urban woodwaste" in processing 

particleboard. 

TC 4597 Oregon Rootstock & An Air Pollution Control "Field Burning" Facility 
Tree Co., Inc. Oba consisting of a 11 O' x 11 O' x 24' steel framed 
TR ECO grass straw storage building. 
$148,842 

TC 4605 Northwest Pipeline An Air Pollution Control Noise Pollution 
Corporation Abatement Facility consisting of a Mueller 
$25,780 relief valve silencer. 

' I 
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TC4615 Carl Jensen Farms 

$152,836 

TC 4619 Stein Oil Co., Inc. 

$193,339/90% 

TC4620 Stein Oil Co., Inc. 

$125,576/90% 

An Air Pollution Control "Field Burning" Facility 
consisting of a straw storage building, an RMC 
WR40 40' wheel rake, a Steffens fork lift 
attachment, a 1983 Kenworth truck, a 330 
Freeman baler and a 1980 Road Runner hay 
squeeze. 

A Water Pollution Control Underground 
Storage Tank (UST) Facility consisting of three 
doublewall fiberglass tanks and piping, spill 
containment basins, a tank gauge system with 
overfill alarm, sumps an oil/water separator 
and Stage II vapor recovery equipment. 

A Water Pollution Control Underground 
Storage Tank (UST) Facility consisting of three 
doublewall fiberglass tanks and piping, spill 
containment basins, a tank gauge system with 
overfill alarm, line leak detectors, sumps, 
monitoring wells, automatic shutoff valves and 
Stage II vapor recovery equipment. 

Tax Credit Application Review Reports With Facility Costs Exceeding $250,000 

TC 4468 Fred Meyer, Inc. 
$577, 180 

TC 4473 Portland General 
Electric Company 
(Boardman Plant) 
$345,538 

A Water Pollution Control Facility consisting of 
a 30,000 gallon per day wastewater treatment 
plant. 

An Air Pollution Control Facility consisting of a 
multi-component continuous emissions 
monitoring (CEM) system designed to 
measure, control and record sulfur dioxide and 
nitrogen dioxide emissions. 

Following discussion between Mr. Downs, Mr. Bianchi and the 
Commission, Commissioner Whipple moved to approve the Tax Credits as 
recommended by the Department (with the exception of #4473, #4597 and 
#4615, which were to be dealt with separately), deny applications #4288 (Intel), 
#4330 (Chevron), revoke #3371 (Oregon Steel Mills) and approve for reissue at 
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100% of costs allocable to pollution control #3615 (McKee Farms). 
Commissioner Whipple's motion also included approval of the alternative 
approach for deducting the portion of a CFC facility that allows for the recycling 
of freon by directly reducing the eligible cost of the portion of the facility that 
makes an insignificant contribution to pollution control. Commissioner Eden 
seconded the motion. Commissioner Van Vliet stated that he would vote against 
all tax credits recommended by the Department during the meeting, in order to 
emphasize his concerns about the tax credit program in its present form. A vote 
was taken and the motion was passed with four yes votes and one no vote 
(Commissioner Van Vliet). 

The Commission next reviewed Tax Credits #4597 (Oregon Rootstock 
and Tree Co., Inc. Oba TREGO) and #4615 (Carl Jensen Farms). Commissioner 
Whipple moved to approve #4597 and #4615 and Commissioner McMahan 
seconded the motion. The motion passed with four yes votes and one no vote 
(Commissioner Van Vliet). 

Discussion followed regarding the methodology used in calculating costs 
properly allocable to pollution control for certain multi-use farm vehicles. The 
Commission directed the Department to reexamine alternative methodologies, 
and rejected an approach based upon a pro-rate of acreage cultivated in grass 
seed versus other crops. 

The Commission then considered approval of Tax Credit #4473 (Portland 
General Electric) and heard arguments from Ed Miska, Portland General Electric, 
asking that the Commission review certain overhead costs originally claimed in 
the application but denied by the Department. The Commission concurred with 
the Department that only overhead costs associated with direct labor costs for an 
applicant's employees who installed (or supervised the installation of) the 
pollution control facility at the applicant's site are eligible to be included as costs 
in an application for pollution control tax credit relief. In addition, the 
Commission concurred that property taxes, financing costs and "material 
loading" costs, which are estimated overhead costs pertaining to the requisition, 
storage, handling and distribution of supplies that are used in the construction of 
a pollution control project are also ineligible costs. 

Commissioner Van Vliet moved that the vote on approval of Tax Credit 
#4473 be split into two sections and moved denial of the indirect overhead costs. 
Commissioner McMahan seconded the motion and it was approved unanimously 
on a roll call vote. Commissioner McMahan moved to approve the direct cost 
portion of the application, Commissioner Eden seconded the motion and it was 
approved with four yes votes and one no vote (Commissioner Van Vliet). 
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The Commission next discussed the Department's recommendation to 
deny Tax Credit #4461, a Portland General Electric Co. auxiliary boiler stack 
enhancement facility, and heard arguments from Barbara Skotte with PGE. The 
Department recommended denial because the facility is ineligible for tax credit 
relief because it fails to meet the criteria for eligibility under ORS 488.155 and 
468A.005 by failing to eliminate or control air pollution. Commissioner Van Vliet 
moved to approve the Department's recommendation for denial of Tax Credit 
#4461. Commissioner McMahan seconded the motion and it was unanimously 
approved. 

Following the decisions on the Tax Credits, Chair Lorenzen asked for 
nominations for the position of Vice-Chair of the Commission. Commissioner 
Van Vliet moved to approve Commissioner Whipple as Vice-Chair. 
Commissioner McMahan seconded the motion and it was unanimously 
approved. 

C. Rule Adoption: Portland Area Carbon Monoxide Maintenance Plan 

Note: Memo dated July 12, 1996, from Director Marsh to the Commission 
titled "Technical Corrections - Portland Area Air Quality Maintenance Plans and 
Rules" was introduced as a supplement to the staff report and made a part of 
the record. 

Commissioner Lorenzen briefly discussed his concerns regarding the 
interpretation of ORS 183.335 that limits the Commission accepting public 
comment on a rulemaking item after the public comment period has closed. 
Commissioner Lorenzen directed the Attorney General's staff to review the rule 
and return to the Commission with recommendations on methods that would 
allow addtional public comment up until the time of the Commission's final 
decision. Larry Knudsen with the Department of Justice assured the Chair that 
he would research the issue with the Secretary of State's office and return with 
his recommendations to the Commission. 

Howard Harris of the Air Quality Division highlighted key aspects of the 
proposed Portland Area Carbon Monoxide (CO) Maintenance Plan. The 
objective of the plan is to maintain compliance with the federal carbon monoxide 
standard for ten years despite growth in the region. Mr. Harris indicated CO 
standards maintenance is demonstrated without the downtown Portland parking 
lid and without a long-term extension of oxygenated fuels; key strategies 
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included: the Federal New Car Program; the Department's proposed Enhanced 
Vehicle Inspection Program, and new City of Portland parking requirements for 
the Central City area of Portland. Five minor technical corrections were also 
noted to Attachment A of the Commission packet. 

Greg Green, Air Quality Division Administrator, then explained in detail to 
the Commission the points of view of proponents and opponents of the 
continued use of wintertime oxygenated fuel, including the Department's own 
views. He indicated proponents were concerned about the slim safety margin 
and potential negative impacts of recurrence of nonattainment. Opponents cited 
the negative cost impacts and indicated the program was not needed to 
maintain compliance with the CO standard. He noted that the Department's 
recommendation was a reasonable compromise between the two positions. 
Director Marsh followed up indicating he felt the Department's proposal on 
oxygenated fuel was responsive to the expressed concerns of the City of 
Portland and the Metro Council. 

Some members of the Commission expressed concern that the 
Department's recommendation may not provide sufficient time to consider new 
air quality data and still adopt rules to continue the program, if so concluded, by 
the 1998/1999 winter. Chair Lorenzen suggested a modification of the 
Department's proposal, along the line of extending the program for a three-year 
period, but with direction to initiate a review at the end of the two-year period to 
determine if the program should be halted at that point. Commissioner Van Vliet 
moved the Department's recommendation, but without including an automatic 
repeal after two years. There was no second for the motion. 

Director Marsh then summarized the common points of view: to continue 
the oxygenated fuel program, and after two years the Department would come 
back with monitored air quality data and ask the Commission to take action at 
that point, based on the data, either to continue the program, or end the program 
at that point, or to take some other further action. Chair Lorenzen restated the 
apparent agreement: The oxygenated fuel program would continue and it would 
be reevaluated in two years to determine at that point whether it was no longer 
necessary. Commissioner Van Vliet moved approval of the agreement as stated 
by the Director and restated by the Chair. Commissioner Eden seconded the 
motion. The Commission voted 5 to 0 on a roll call vote to approve the motion. 

Mr. Harris summarized the Department's modified recommendation that 
the Commission adopt the proposed Portland Area CO Maintenance Plan, 
including the emission inventories and noted technical corrections to Attachment 
A of the staff report, with separate action on the oxygenated fuel issue. The 
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Department also recommended, effective upon EPA redesignation of the 
Portland area to attainment for CO, the repeal of the July 12, 1982 CO 
attainment plan and the December 1990 parking offset program for downtown 
Portland. Commissioner McMahan moved approval of the Department's 
recommendation and the motion was seconded by Commissioner Eden. The 
Commission approved the motion unanimously. 

After a short break, the Commission reopened agenda item C to clarify 
the previous action on the Portland Area CO Maintenance Plan. Mr. Green read 
the following statement into the record: "Make the appropriate adjustments to 
the Control Measure section of the CO maintenance plan to reflect the direction 
you have given us today of continuing the program [oxygenated fuel] through the 
ten-year life of the maintenance plan with a reevaluation at the two-year point, 
and to make the appropriate adjustments to the calculations to reflect the 
inclusion of oxygenated fuel in the plan through the life of the maintenance plan; 
and 2) you are not directing us to adopt Attachment E, page 43, Changes Made 
to Accompanying Rules, concerning the oxygenated fuel requirements." 

Mr. Green's statement was put into the form of a motion by Commissioner 
Van Vliet and seconded by Commissioner Eden. The motion was approved 
unanimously. 

D. Rule Adoption: Portland Area Ozone Maintenance Plan 

John Kowalczyk, Manager of the Air Quality Program Planning and 
Development Section, provided an overview of the Ozone Maintenance Plan. 
The objective of the plan is to maintain compliance with the ozone standard for 
10 years despite growth in the region. Mr. Kowalczyk indicated that the plan 
includes 11 new emission reduction strategies needed to maintain compliance 
with the ozone standard. The strategies reduce emissions from the four main 
source categories of emissions including motor vehicles, nonroad engines, area 
sources and industry. Some of the strategies are state programs, some are 
federal programs, some have already been adopted, some are before the 
Commission now (Agenda Items E through H), and a few are to be acted on in 
November (Enhanced Vehicle Inspection and New Source Review program 
revisions). 

Mr. Kowalczyk indicated that the Enhanced Vehicle Inspection program is 
the most significant strategy in the plan and that the Department is making 
progress toward implementation. He also noted that the plan has additional 
benefits such as congestion reduction and support of land-use plans. Unlike the 
Carbon Monoxide plan, the Ozone plan has no safety margin although it does 
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account for weather fluctuations. Mr. Kowalczyk also noted that ozone is a 
regional, interstate, issue. The Department has worked with the Southwest Air 
Pollution Control Authority in Vancouver and Washington's Department of 
Ecology, who have adopted a very similar maintenance plan. 

Public testimony was supportive of the ozone maintenance plan. No 
testimony opposed the plan, although there was testimony with concerns about 
some of the rules in the package. These concerns will be discussed by other 
staff but, overall, the Department believes that we have been able to address the 
concerns and still achieve the emission reductions needed to stay in compliance. 
Mr. Kowalczyk recommended acting on the plan together with the supporting 
rules to be presented next. He indicated that EPA intends to approve the plan 
prior to the next ozone season if it is adopted today or soon. Otherwise, it may 
be necessary to extend the plan for an additional year and find additional 
emission reductions. 

Commissioner Van Vliet asked if anything occurring in Congress could 
affect the maintenance plan. Mr. Kowalczyk noted that funding to implement 
programs is the biggest concern. Commissioner McMahan asked if there was a 
move to change the ozone standard. Mr. Kowalczyk noted that EPA is reviewing 
the ozone standard, with options ranging from making it more stringent to less 
stringent or changing the way it is expressed. He noted that this should not be 
viewed as a reason to delay action of the maintenance plan; if the standard is 
changed, states will have several years to adjust plans. Mr. Kowalczyk indicated 
one technical correction was needed as noted in the July 12, 1996 "Technical 
Corrections - Portland Area Air Quality Maintenance Plans and Rules" memo to 
the Commission. 

E. Rule Adoption: Revisions to the Portland Area Motor Vehicle 
Inspection & Maintenance Program Boundary 

David Collier from the Air Quality Planning Section presented this item to 
the Commission. The rule would modify the vehicle inspection boundary 
previously adopted by the Commission in 1994. The Commission asked about 
the amount of VOC credit that would be lost by revising the boundary. Mr. Collier 
explained that the boundary revision would result in the loss of about one quarter 
of the VOC credit gained by the original expanded boundary. Mr. Green pointed 
out that a small reduction in the industrial growth allowance will be used to 
compensate for the loss in VOC credit. Commissioner Lorenzen asked Mr. 
Green if the Department would revisit the recommendation to remove the four 
census areas from the boundary if the ozone target is not met. Mr. Green 
responded that the Department would revisit the boundary revision and several 
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others strategies that have been identified as possible contingencies. The 
Commission asked if the Department of Transportation could help DEQ track the 
future growth of motor vehicle usage in the areas removed from the boundary. 
Mr. Kowalczyk said he thought that might be possible. 

F. Rule Adoption: Employee Commute Options Program 

Patti Seastrom from the Air Quality Planning Section presented this 
program to the Commission as it was outlined in the staff report. This program 
would require employers with over 50 employees to provide options to 
employees commuting to work in single occupancy vehicles. It was pointed out 
that several changes were proposed to the rules in response to public comment 
and with the objective of making the rule more user friendly. The Department 
recommended the Commission adopt the Employee Commute Options Program 
as presented in the staff report, with the addition of two minor technical 
corrections included in Director Marsh's July 12, 1996 memo to the Commission. 

Public Forum 

Rogers C. Porter with Northwest Sanitation and Bruce Phillips with 
Cascade Phillips addressed the Commission as representatives of the portable 
toilet industry. They expressed concerns regarding the On-Site Sewage System 
Temporary Rule Adoption (Agenda Item L) as proposed by the Department. 
They indicated they would like to see increased involvement by their industry in 
the decision making process regarding sanitation worker certification, and asked 
that the Department consider their internal certification program currently in place 
as a satisfactory replacement for a more costly, Department-administered 
certification program. The Commission asked the Department to review these 
suggestions and possibly incorporate them into their final rule making 
recommendations. 

G. Rule Adoption: Voluntary Regional Maximum Parking Ratio 
Program 

Susan Turner from the Air Quality Planning Section presented this 
program to the Commission as it was outlined in the staff report. She said the 
program provides incentives such as exemption from the ECO program for new 
development to build in a more transportation efficient manner. The Department 
recommended the Commission adopt the Voluntary Maximum Parking Ratio 
Program. 
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H. Rule Adoption: Industrial Emission Management Rules for the Portland 
Area Ozone Maintenance Plan and the Portland Metro Area Carbon 
Monoxide Maintenance Plan 

Brian Finneran from the Air Quality Planning Section presented this item to 
the Commission. The proposed rules consist of three parts: a Plant Site Emission 
Limit (PSEL) Donation Program; an Ozone/CO Growth Allowance; and a Growth 
Allowance Allocation Program. Mr. Finneran explained how the Unused PSEL 
Donation Program was an essential element of the Portland Ozone Maintenance 
Plan, as it encouraged industrial VOC and NOx sources to return unused permitted 
emissions in order to prevent actual emissions from increasing up permitted levels, 
which would jeopardize maintenance of the ozone standard. 

Mr. Finneran explained that during the public comment period there was 
significant comment on only one element; a proposed backup plan to the PSEL 
Donation Program. This backup plan was to go into effect only if insufficient 
unused PSEL donations occurred. Industry strongly opposed this backup plan. 
Based on the expectation that sufficient PSEL donations and other PSEL 
reductions will be achieved, the Department recommended dropping this backup 
plan. Otherwise, there was general support from these rules from industry and 
environmental organizations, with some minor changes and clarifications made in 
response to comments. 

Note: Chair Lorenzen called a temporary recess at 12:00 p.m. and the meeting 
was called to order again at 1:10 p.m. 

Commission Action on Agenda Items D through H: 

After Greg Green and John Kowalczyk responded to additional questions 
from the Commission and Director Marsh made additional comments, 
Commissioner McMahon moved to approve the Department's recommendations 
on Agenda Items D, E, F, G and H; Commissioner Whipple seconded the 
motion. The motion was unanimously approved. 

I. Rule Adoption: Air Quality Industrial Rules (Crematory Incinerators, 
Excess Emissions, Title V Fee Assessment, Housekeeping) 

Greg Green, Air Quality Administrator, introduced a proposed rule 
package containing a number of unrelated rules. Ben Allen, Air Quality Division, 
presented the item to the Commission. 
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Crematory Incinerators 
Current rules focus more on costly source tests than on operator 

training. Generally, when sources were in violation of the grain loading 
standards, there were visible or odorous emissions problems, which could 
be avoided through proper operator training. The Department proposed 
revising the rules to require greater documentation of training, and to allow 
sources to show compliance by means other than source testing. Sources 
would be required to show compliance if odor or visible emissions problems 
occured, or at the Department's request. 

Excess Emissions 
Current rules requires all air pollutant sources to submit written startup 

and shutdown procedures. The Department proposed revising the rules to 
require written procedures only from major sources and those in non
attainment and maintenance areas. 

Title V Fee Assessment 
Current rules allow Title V sources with facility wide emission limit to pay 

fees based on actual or on permitted emissions. The rules were not clear 
about whether the source could choose to pay on actual emissions from some 
units and calculated emissions from others. The Department proposed revising 
the rules to clearly allow a mix of payment methods. 

Housekeeping 
In addition, the Department proposed a number of minor revisions to 

rules which were outdated, unclear, or incorrect. 

The Department recommended that the Commission adopt the proposed 
rules. Commissioner Van Vliet moved approval of the Department's 
recommendation; Commissioner Whipple seconded the motion. The motion was 
unanimously approved. 

J. Rule Adoption: Proposed Rules for a Pollution Prevention Tax Credit 
Pilot Program 

Paul Burnet, Assistant to the Director and Manager of the Pollution 
Prevention Program, introduced this item to the Commission. Marianne 
Fitzgerald with the Department's Pollution Prevention Program presented a 
summary of the program. 

The 1995 Oregon Legislature adopted a new Pollution Prevention Tax 
Credit program to test the effectiveness of using fiscal incentives to encourage 
businesses to install equipment or technologies which prevent pollution. The 
scope of the program is limited and targets three types of businesses: 
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perchoroethylene dry cleaning facilities, hard and decorative chromium 
electroplating and chromium anodizing tanks, and halogenated solvent cleaners. 
If any of these businesses installs equipment which no longer produces 
emissions which would be regulated under the National Emission Standards for 
Hazardous Air Pollutants, these costs would then qualify for the new tax credit. 
The pollution prevention tax credit pilot program includes both new and 
replacement equipment, and is limited to $5.2 million in tax credits over a four 
year period, with a limitation of $75,000 per business location per year. The 
Department must determine that the processes or technologies do not qualify for 
pollution control tax credits as part of its evaluation. 

The statute directs the Commission to set fees by rule to cover the costs 
of administering the program, and advisory committees recommended rules to 
clarify procedures for administering the program. 

Following discussion by the Commission, Commissioner Van Vliet 
indicated his support for the proposed rule but noted he would again vote against 
any tax credit recommendations as a signal of his concerns about the tax credit 
programs. 

Commissioner Eden moved to approve adoption of the rules regarding the 
Pollution Prevention Tax Credit Pilot Program as presented in attachment A of 
the Department Staff Report. Commissioner Whipple seconded the motion and 
it was approved with four yes votes. Commissioner Van Vliet voted against the 
motion for the reasons stated previously. 

K. Rule Adoption: Hazardous Waste Rule Amendments 

Mary Wahl, Waste Management and Cleanup Division Administrator, and 
Anne Price, Manager, Hazardous Waste Program, presented this item to the 
Commission. Ms. Price indicated the Department proposed to make changes to 
Oregon's Hazardous Waste Rules in five areas: 

1. Adoption of Federal Used Oil and Hazardous Waste Regulations from 
April 1, 1993 through March 31, 1996. The Department must adopt all 
federal hazardous waste regulations in order to retain authorization to 
implement the federal hazardous waste program in Oregon. 

2. Adoption of Federal Universal Waste Rules and Amendments. To 
streamline the regulatory approach for managing certain hazardous 
wastes, EPA promulgated the Universal Waste Rule, and the Department 
is proposing to adopt this rule with modifications. 
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3. Changes to the State-Only Pesticide Residue Aquatic Toxicity Rule 
and Elimination of the "Three and Ten Percent Rule" as a basis for 
Regulating Pesticide Wastes. This rule change will clarify regulations 
related to pesticide residues and pesticide wastes. 

4. Changes to Hazardous Waste Trade Secret Rule for Trade Secret 
Claim Substantiation Procedures. This rule change will allow the 
Department adequate time to equitably address a claimant's request for a 
trade secret claim. 

5. Miscellaneous Changes and Technical Corrections. These changes 
include adding "blister agents" as hazardous waste, creating non-specific 
hazardous waste listings to address residues from the treatment of nerve 
agents and blister agents, and clarify record keeping for Small Quantity 
Generators. 

The Department recommended that the Commission adopt the proposed 
rules and rule amendments regarding Oregon Administrative Rules 340 Division 
100, 101, 102 and 109 and the addition of a new Division 113 to address recent 
changes in federal hazardous waste rules as presented in Attachment A of the 
Staff Report. 

The Commission asked a number of questions regarding the proposed 
rules, and emphasized the importance of educational outreach efforts for small 
quantity generators. Commissioner McMahan moved to approve the changes to 
the Hazardous Waste Rules as presented in the staff report. Commissioner 
Eden seconded the motion and it was unanimously approved. 

L. Rule Adoption: On-site Sewage System Temporary Rule 

Mike Downs, Water Quality Division Administrator, Martin Loring, Manager 
of the Department's On-Site Program, and Sherm Olson, Water Quality Division, 
presented this item to the Commission. The Temporary Rule Adoption would 
require that persons who construct, install or pump septage from on-site sewage 
disposal systems must be licensed annually. Applicants for licenses after July 1, 
1996 must submit proof that they and their employees involved in the 
construction or installation of on-site sewage disposal systems have either 
passed a test or attended a DEQ-approved training course on the on-site 
program rules. Another requirement involves submission of detailed origin
destination records from pumpers. The Department noted that imposition of 
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these requirements by the deadline currently set out in rule raises equity issues 
and could be considered both unreasonably burdensome and costly. 

The Department's recommendation asks that the Commission approve 
the temporary rule as presented in Attachment A of the staff report to reduce 
three on-site sewage system licensing requirements. 

Commissioner Van Vliet moved to approve adoption of the temporary 
rules per the Department's recommendation. Commissioner Eden seconded the 
motion and it was unanimously approved. Commissioner Van Vliet encouraged 
the Department to carefully explore available options regarding the examination 
and training requirement, and to consider whether the industry administered 
certification program could provide an alternative to a Department-administered 
testing program. 

M. Action Item: EPA/DEQ Environmental Performance Partnership 
Agreement 

Mike Downs, Water Quality Division Administrator, and Jan Renfroe, 
Water Quality Division, presented this item to the Commission. Ken Brooks, 
Director of Oregon Operations for the EPA, also addressed the Commission on 
this item. 

Each year, the Department of Environmental Quality and the 
Environmental Protection Agency, Region 10, enter into an agreement which 
establishes the mutual understanding of program priorities and expected 
accomplishments for the next fiscal year. This agreement becomes the basis for 
federal funding assistance to the Department. This agreement is know as the 
State/EPA Agreement, or SEA. 

This year, the EPA is taking a new approach toward the state/federal 
relationship and the agreement. This new approach, which replaces the SEA, is 
now called the Environmental Partnership Agreement (En PA), a subset of the 
National Environmental Performance Partnership System (NEPPS). 

Oregon recently completed negotiations with EPA Region 10 to enter into 
an EnPA starting July 1996 for state fiscal year 1997; however, the Oregon 
agreement will cover only water quality programs under federal Clean Water Act 
Sections 106 (Groundwater and Surface Water); 319 (Nonpoint Source); 
104(b)(3)(Water Quality research and demonstration projects); 604(b)(Water 
Quality planning); UIC (Underground Injection Control). DEQ and EPA have 
agreed upon a list of water quality priorities: watershed approach for managing 
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water quality; salmonid recovery; water quality standards and TMDLs; pollution 
prevention, nonpoint source pollution; groundwater protection and management; 
program measures and environmental indicators; and streamlined water quality 
permitting and compliance. 

The Department recommended that the Commission accept the report 
and discuss the EnPA as presented in Attachment A of the staff report. 
Commissioner Van Vliet moved to approve the Department's recommendation. 
Commissioner Eden seconded the motion and it was unanimously approved. 

N. Commissioners' Report 

Chair Lorenzen stated that he was interested in working with the 
Department to focus on certain longer-term issues, and had projects he would 
like the Department to address. Director Marsh confirmed that a 
Commission/Department retreat is planned in conjunction with the Commission's 
regular meeting scheduled for October 10-11, 1996. 

0. Director's Report 

Director Marsh reported to the Commission that the Department has 
developed its own "Home Page" on the Internet World Wide Web. The site is 
expected to serve a variety of customer information needs, including people 
seeking technical data, educators and the news media. 

Director Marsh advised the Commission that the Department received 
approval July 1, 1996 from the Environmental Protection Agency (EPA) on the 
final list of rivers, streams, lakes, and estuaries that do not currently meet state 
water quality standards (303(d) list). He also outlined the steps the Department 
will take to address the problems with the waterbodies on the list, which include: 

1. develop a management strategy for the waterbodies targeted as high 
priority 
2. focus available grant funding in basins with approved TMDLs or basins 
that are on the 303(d) list 
3. evaluate requests for new discharges, increased discharges and 
permit renewals focusing closely on water quality impacts from pollutants 
listed for that waterbody. 
4. actively encourage federal, state and local programs to focus their 
efforts on these waterbodies through use of interagency agreementsand 
technical and financial assistance programs. 
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Director Marsh and agency staff will attend a conference in Bend, Oregon 
on July 25-26, 1996, focussing on 303(d) issues. A number of other outreach 
efforts are planned through the summer and fall. The list of water quality limited 
waterbodies will be reopened in August for public comment for new or additional 
data not received during the first comment period, and if appropriate, the list will 
be revised and submitted to EPA in early 1997. 

A team including Tom Bispham, Northwest Region Administrator and 
members of his staff have joined a community effort to revitalize properties and 
businesses along Portland's Martin Luther King, Jr. Blvd. The effort is 
coordinated by the Governor's Community Solutions Team. The Department 
has committed to provide technical assistance to contractors on the project, 
identify actual and suspected environmental problems, and offer information 
outreach to the community-based project. 

Director Marsh reported to the Commission information about projected 
1995-1997 budget shortfalls and outlined steps the Department is taking to 
handle the situation. Some of the actions underway to offset the budget deficit 
include a hiring freeze, leaving vacancies open, cutting contract and capital 
outlay expenditures, and reducing supplies and services expenditures. 

The Director asked Russell Harding, Water Quality Division, to update the 
Commission on the status of total dissolved gas levels on the Columbia. Harding 
reported that the levels have been high, primarily due to involuntary spill caused 
by the high volume of water in the river. He also noted that the Department is in 
frequent contact with various state and federal fishery mangement agencies and 
is included in all discussions on spill and gas supersaturation. In response to 
Chair Lorenzen's previous request for periodic updates on the status of the total 
dissolved gas levels, Director Marsh confirmed that briefings would be 
conducted at future Commission meetings, and would include representatives of 
state and federal fishery management agencies. 

Director Marsh announced that Governor Kitzhaber has formed a 
taskforce to study the long-term health of the Willamette River. The members, 
representing a variety of groups with a stake in maintaining the Willamette's 
water quality, will spend the next 18 months examining water quality problems 
and solutions. The taskforce's final report including its recommendations is due 
to the Governor in January, 1998. 

There was no further business and Chair Lorenzen adjourned the meeting 
at 2:45 p.m. 
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Memorandum 

Date: August 8, 1996 

Along the Columbia River's 1,200 mile journey to the Pacific Ocean, it drains a 260,000 square 
mile section of North America, including portions of seven states and British Columbia. Very 
little has been known about of the health of this river system, the second largest river in the 
country. Some of the most urgent issues our region faces -- questions relating to decreasing 
salmon runs, hydroelectric power, irrigation, farming, timber and grazing practices, and pollution 
control - now involve the Columbia River. 

The Lower Columbia River Water Quality Program was established to begin to address the water 
quality and health of the beneficial uses of the river. In order to brief the Environmental Quality 
Commission on what has been accomplished, we will provide a summary of technical findings, 
public involvement activities and a description of the Steering Committee's recommendations. In 
addition, we will also describe the next steps to be taken in the National Estuary Program for the 
Lower Columbia River. Particular focus will be on the implications and impacts of the Steering 
Committee Recommendations on DEQ and the EQC. 

Background 

History and Purpose 

In 1990, Oregon and Washington began the Lower Columbia River Bi-State Water Quality 
Program to address concerns about the health of the river in the area below Bonneville Dam, from 
river mile 146 to the Pacific Ocean. The Bi-State Program from the beginning utilized a broad
based Steering Committee comprised of representatives from various stakeholders including 
environmental groups, industry, private citizens, public ports, local governments, commercial and 
recreational fishing interests, Native American Tribes, the Washington Department of Ecology 
(Ecology), Oregon Department of Environmental Quality (DEQ), U. S. Geological Survey, U.S .. 
Environmental Protection Agency, U.S. Fish and Wildlife Service and the Northwest Power 
Planning Council. The Steering Committee also designated specific workgroups to advise the 
Program on specific technical and procedural issues including human health risk analysis, public 
involvement, geographic information systems, fish and wildlife, backwater reconnaissance, hot 
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spots, ambient water quality monitoring, data management, and recommendations. Financial 
commitments to support the Program were made by the states and by participating industries and 
public ports. 

In 1992, a Policy Committee was formed based on experience that indicated a need to clarify the 
advisory role of the Steering Committee. The Policy Committee, consisting of representatives 
from the two Governors' offices, the directors of the two lead agencies and the co-chairs of the 
Steering Committee, was created to provide a bridge between the Governors and the Steering 
Committee. 

"What Was Done 

Between 1990 and 1996, the Program commissioned many original studies on water quality, fish 
and wildlife habitat, pollutant sources, and human-health risks. The first step the Bi-State Program 
undertook was to compile existing data. Several state and federal agencies monitor the river on 
only occasional or special studies basis. We discovered that there was a need for more 
information in order to make critical water quality recommendations to those agencies charged 
with managing and protecting the resource. The existing data did provide leads about what the 
major problems were and where studies should focus. The laws and regulations of Oregon and 
Washington that affect water quality were also reviewed. 

Next, preliminary assessments--reconnaissance surveys--were conducted in fall 1991 and summer 
1993 to determine which pollutants were present in water, fish, and sediment, and to measure 
environmental conditions using parameters such as dissolved oxygen, temperature, acidity (pH), 
and toxic chemicals. 

Finally, based on the results of the reconnaissance surveys, studies were done (1993-96) to fill in 
gaps in information or to follow up on identified problems. During 1994, the U.S. Geological 
Survey, DEQ, and Ecology conducted ambient monitoring--monthly water testing over the course 
of a year--at four points in the Lower Columbia River and at the mouths of the major tributaries 
to the Lower Columbia. In addition, historical and current fish and wildlife GIS habitat mapping 
was completed to identify habitat loss and opportunities for protection or rehabilitation. 

Based on the results of the reconnaissance surveys, toxic chemical levels were high enough in 
some cases to indicate possible impacts on the health of fish, wildlife and humans. Additional 
studies were completed to determine whether bioaccumulation of these toxic chemicals were 
occurring in the higher food chain that would impact the health of species such as bald eagles or 
humans. In 1994 and 1995, the National Biological Survey analyzed mink and river otter for 
chemical contaminants and the U.S. Fish & Wildlife Service assessed.the impact of pollution on 
bald eagles. Studies were also made to estimate the risks to human health from fish consumption. 
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Findings 

All of the study results were evaluated based on the standards and criteria used by the states and EPA 
or reference and action levels as used by the Bi-State Program. These "allowable" levels of pollutants 
have been established based on the best scientific knowledge available at the time. Although some 
standards have been adopted by the states for water, they have not been adopted for sediment and fish 
and wildlife tissue. 

FISH AND WILDLIFE. Many of the pollutants identified, as well as loss of habitat, have 
certain negative effects on fish and wildlife. Lower Columbia River fish and wildlife are being 
exposed to a wide range of harmful pollutants found in water, streambed sediments, and fish and 
animal tissues. These pollutants typically enter the River via natural processes and from past and 
present human activities such as agriculture, industry, and urban development. They not only 
adversely affect fish and wildlife and impair reproductive abilities, but may concentrate in harmful 
amounts in predators such as river otter, mink, and birds higher on the food chain. · 

Chemical Effects. Chemical pollutants in the water, in sediment, or in the tissues of prey animals 
that have become contaminated, can affect fish and wildlife. There are more standards available 
for pollutants found in water than for pollutants found in sediment or wildlife tissue. However, 
pollutants in water are typically very diluted and hard to measure, even with sophisticated 
laboratory techniques. T!J.e available evidence, although limited, suggests the water column 
contains potentially harmful levels of heavy metals, pesticides, dioxin/furans, and other organic 
compounds. 

Many pollutants tend to concentrate and are more easily identifiable in sediment. Pollutants, 
including heavy metals, pesticides, dioxins/furans and other organic compounds, were measured as 
potentially harmful in sediment at several Lower Columbia River sites. Dioxin has bioaccumulated in 
fish. EPA issued a dioxin Total Maximum Daily Load (TMDL) for the Columbia River Basin in 
1991, based on fish-tissue concentrations. Since then, EPA and the states have implemented 
measures with permitted sources intended to achieve water quality standards for these sources. 

Pollutants in tissues of contaminated prey are of particular concern in relation to fish-eating 
wildlife, such as eagles and river otters. Fish-eating wildlife in the Lower Columbia basin are at 
risk of being contaminated with pesticides and a wide range of other organic chemicals. DDT, 
PCBs, and dioxin and related compounds are found throughout the Lower Columbia. 

Biological Effects. Bi-State Program biological studies revealed negative health impacts caused by 
pollution. The mink and river otter study found clear evidence that man-made organic pollutants are 
negatively affecting these animals. Mink and river otter in the Lower Columbia River Basin are 
accumulating PCBs, organochlorine pesticides (including DDT and its metabolites), dioxins, furans, 
and metals at higher levels than those found in reference areas outside of the lower river area. While 
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PCB concentrations in mink and river otter have declined significantly during the past 15 years, they 
remain at levels that impact their health. Despite good mink habitat being available, only two mink 
were found. 

Bald eagles nesting along the Columbia River are not reproducing as successfully as eagles 
nesting in other areas of Oregon and Washington. Bald eagle productivity averages along the 
River have increased in the last three years, but values remain at least 24% lower than considered 
normal for a population. Contaminants such as DDE and DDD (metabolites of DDT), PCBs, 
dioxins, and furans are bioaccumulating in eagle eggs to levels associated in other studies with 
reduced productivity. Eggshell thinning, a common characteristic ofDDE exposure, has been 
observed in nearly all eggs or shell fragments collected from bald eagles along the River. DDD, 
DDE, total PCBs, and hexachlorobenzene concentrations in bald eagle eggs have declined in the 
past 10 years, but are still at levels high enough to impair reproduction. 

Habitat Effects. Some of the most profound effects on wildlife come from degradation and/or 
loss of habitat. Over half of the tidal swamp and marsh area of the estuary has been lost since 
dredging, filling, diking, and channeling of the Columbia River estuary began in the 1880s. 
However, open water, urban and agricultural areas have increased approximately 7%, 8%, and 
22% respectively. Mapping fish and wildlife habitat identified current significant habitat areas that 
were undisturbed (no apparent human impacts), and/or were candidates for rehabilitation or 
enhancement to improve their value as habitat and to provide water quality treatment benefits. 
These areas of minimally-disturbed habitats were estimated to cover some 194,754 acres or 31 % 
of the total habitat study area of the Lower Columbia River. 

There is strong evidence that wildlife in the Lower Columbia River basin is being exposed, via 
water, sediments, and prey, to a wide range of pollutants known to cause adverse effects. 
Degradation and/or loss of habitat has limited some fish and wildlife's use of the River. This is 
particularly true in the estuary and throughout the River for migratory fish such as salmon. The 
use of the river by fish and wildlife is not fully protected. 

Water Quality Effects. Damming of the River for hydroelectric power generation has had the greatest 
effect on the river, limiting the migration of salmon and other fish. Additionally, the resulting slower 
current flows and warmer water temperatures also favor warm water fish at the expense of cold water 
species such as trout and salmon. Temperature violations were measured at 4of15 stations. 
Historical data showed frequent high temperatures, in part a result of dam operations. Modifying 
stream banks, such as loss of cover, and water withdrawals affect small tributary stream temperatures. 

Total-dissolved-gas cdncentrations often exceeded 110 percent and occasionally exceeded 120 
percent of saturation in the Lower Columbia River below Bonneville Dam during 1995. 

A review of older data revealed dissolved oxygen rarely exceeded appropriate levels. The 
standard for dissolved oxygen in effect during reconnaissance and backwater areas surveying in 
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1991 and 1993 was exceeded infrequently at sites between Portland/ Vancouver and the mouth of 
the Columbia. 

HUMAN EXPOSURE. Fishing and fish consumption, both for sport and subsistence, and water 
contact have a potential impact on humans. The Bi-State assessment found that people who eat a lot 
offish and shellfish from the River, over a long period of time, may be exposed to unacceptable risks 
according to EPA risk assessment methods. The main pollutants of concern are PCBs, 
dioxins/furans, DDT, and arsenic. 

Fish Consumption. Risk estimates for consumers of only the filet portion offish were highest for 
carp, followed in decreasing order by sturgeon, sucker, chinook, coho, and steelhead. The total 
carcinogenic risk from eating chinook, coho and steelhead was at least ten times lower than for the 
other species. The excess cancer risk estimates for filet samples from all species analyzed from the 
Lower Columbia River were all between 1 in 10,000 and 1in1,000,000, using the U.S. average per 
capita fish consumption rate (6.5 g/day) and the median exposure duration (30 years). 

Risk estimates for consumers of the whole-body offish were highest for carp, followed in order of 
decreasing risk by peamouth, sucker, and crayfish. Cancer risks from carp and peamouth were 
slightly greater than I in 10,000 for all consumption levels (6.5, 54, and 176 grams per day) of 
whole body samples. Risk estimates for the whole-body samples were generally higher than risk 
estimates for filet samples. 

Consumers of Columbia River fillet and whole-body fish in amounts above 176 grams a day over 
a long period of time would be exposed to an excess cancer risk between 1 in 100 and 1 in 
I 00, 000 (depending on fish species consumed and preparation method), using EPA methodology 
(based on "total" risk from all chemicals analyzed). This is the equivalent of approximately 25 
meals per month for 30-70 years. 

The Oregon and Washington Health Departments concluded in their "health assessment" that the 
Bi-State risk assessment identified five primary contaminants of potential concern: two metals 
(arsenic and mercury) and three chlorinated organics (PCBs, dioxins/furans, and DDT/DDE). 
Arsenic and mercury levels analyzed in sampled fish are considerably below a level for which 
health impacts would be expected. However, levels of chlorinated organics in some fish samples 
exceeded health protective criteria. The Great Lakes Health Protective Value (HPV) for PCBs 
was exceeded in carp and. sturgeon fillet and in whole-body samples from peamouth, carp, and 
large-scale sucker. Washington Health Department DDT/DDE action level was exceeded in carp 
fillet and in whole body carp, peamouth, and large-scale sucker. Existing dioxin/furan screening 
values were exceeded in carp, and sturgeon fillet and in whole body samples of carp, large-scale 
sucker, and peamouth. 

Bacteria Levels. Whether water contact is safe depends on an acceptable level of pathogenic bacteria 
being present. Bacteria (fecal coliform) infrequently exceeded standards at 7 sampling sites: Ilwaco 
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(RM 3.0), Jones Beach (RM 46.1), Longview (RM 61.3), Sauvie Island (RM 95.9), Kelly Point Park 
(RM 105), Portland (RM 115), and the Cowlitz River (RM 68). 

Bacteria can enter the river from many sources, including combined sewer overflows, municipal and 
industrial discharges, septic systems, landfills, marinas, boats, and nonpoint sources such as 
agricultural runoff. The Identification of Sources of Pollutants Study identified sources of bacteria 
(fecal coliform) from municipal and industrial discharges, combined sewer overflows (CSOs) and 
urban stormwater runoff. 

Bacteria counts tended to be higher following storm events in and downstream of tributaries and near 
shorelines. Data indicate that any human-health risks from bacteria in the river are more likely to 
occur during these periods and in these areas. Fewer problems are experienced during the dry season 
when contact recreation is more common in the rivers because storms are more frequent during the 
rainy season. Contact recreation is less common in the Columbia River during the rainy season, but 
heavy rains at other times could cause problems and are of concern. 

SOURCES OF POLLUTION. The largest tributaries entering the Lower Columbia are the 
Willamette, Cowlitz, Lewis, Sandy, and Kalama Rivers. The Willamette River is responsible for only 
13 percent of the annual flow, yet it contributes a disproportionately higher amount of pollutants to 
the Lower Columbia River. The upper Columbia River contributes between 50 and 90 percent of the 
total streamflow, depending on the season, and contributes to elevated concentrations of metals, 
organic compounds, and pesticides in the Lower Columbia River. 

River segment comparisons showed the Willamette River contributes the greatest urban storm 
water runoff load to the Lower Columbia for nearly every identified pollutant. Urban storm water 
run-off contributes more of the total load to the Lower Columbia River than the identified point 
sources for most of the organics and for over half of the metals. Rural nonpoint source 
contributions were not quantified, but may be the primary and largest source for some pollutants. 

Of the total source loads, the Upper Columbia River loads measured below Bonneville Dam at 
Warrendale (USGS station), represented the greatest percent pollutant contribution to the Lower 
Columbia River. However, several metals originating from point and urban storm water runoff 
sources were measured at greater than 10% of the total tributary and/or Lower Columbia River 
mainstem loads on numerous occasions, particularly during dry months. Most of the problematic "hot 
spots" were located between Portland/Vancouver and Longview, near larger urban and industrial 
areas along the River. 

The large volume of information collected by the Program is summarized in the "Lower Columbia 
River Bi-State Program, The Health of the River 1990-1996, Integrated Technical Report". 
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Recommendations 

Based on the available information and public comments received from a series of public forums 
held in June, the Steering Committee of the Bi-State Program developed and approved 
recommendations to guide ~ater-quality protection efforts in the Columbia River. Some of the 
recommendations call for immediate action while others call for long-term management efforts. 

These recommendations focus on three main topics: 
1. the presence of toxics in sediment and fish and wildlife tissue that can affect the health of 

humans, fish, and wildlife; 
2. the loss and/or modification ofhabitat; and 

the water quality problems affecting beneficial uses. " J. 

The Steering Committee, as a broad based group of interests, strongly urges the appropriate 
authorities to consider its work and take the needed steps to improve the health of the Lower 
Columbia River. . 

Next Step 

One of the purposes of the Bi-State Program was to identify a long-term management framework. 
A study report was prepared identifying alternatives to continue the work of protecting and 
enhancing the health of the Lower Columbia River. After extensive consultation with 
stakeholders and EPA, the Governors of both states nominated the Lower Columbia River for 
inclusion into the National Estuary Program (NEP). The nomination was approved by EPA in 
July 1995. 

This program encourages joint state, local, and federal efforts to protect the health and the diverse 
uses of the nation's most significant estuaries. The plans developed for the estuary by the Lower 
Columbia River Estuary Program (LCREP) must be both environmentally sound and 
economically feasible. 

Similar to the Bi-State Program, the LCREP is guided by a committee made up of representatives 
from local, state, and federal agencies, the Tribes, environmental groups, industry, and the public. 
The LdtEP is funded by a combination of federal and non-federal funds. 

In nominating the Lower Columbia River to the NEP, the Governors cited the following six 
principles: 

I. There is a need to establish an interstate, interagency management plan for the Columbia 
River. The plan should identify an entity responsible for coordinated implementation of 
each element of the plan. 

2. The management plan should be as locally oriented and state directed as possible. 
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3. The focus of the management plan is water quality, broadly defined to include water 
column, sediment, tissue, biota, and habitat. The plan should be coordinated with other 
management activities in the basin. 

4. Participation by the federal government and by stakeholders such as local governments, 
tribal governments, industries, fishery interests, environmental groups, and the interested 
public is essential to the development and implementation of the management plan. 

5. Federal funding is essential to the complete development and full implementation of the 
plan. Stakeholder funding would contribute significantly. 

6. The size of the Columbia River Basin suggests that specific plans and implementing 
mechanisms will be developed for targeted geographic segments or issues. The initial 
focus of this plan will be to address water quality issues in the Lower Columbia River. 
The structure selected, however, should be capable of addressing water quality issues 
within the entire basin. 

Summary of Public Input Opportunity 

There has been many opportunities for public involvement during the course of the program. 
Enhanced awareness and stewardship was seen as an important first step in restoring river health. 
The Bi-State Program held a series of public forums on both sides of the river in 1991 and 1996. 
Substantial public comment was received to guide the development of the program, on completed 
studies, and the Final Steering Committee Recommendations. The Steering Committee produced 
an informational video which described the Program and presented initial study results; sent out 
newsletters, brochures, and fact sheets; and continually provided opportunities for public 
comment. Agency staff and members of the Steering Committee made presentations to interested 
groups throughout the life of the program. 

Authority of the Commission with Respect to the Issue 

The Commission is charged with oversight of the department and it has the authority to establish 
rules and provide direction to the Department necessary for it to fulfill its mission and 
responsibility. 
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Conclusions 

Of the 45 Recommendations adopted by the Bi-State Steering Committee, the following 36 
Recommendations either specifically or generally involve actions to be taken by DEQ/EQC and 
Ecology or other state, local, regional, federal agencies and others for implementation. The 
Steering Committee believes all their recommendations are important and encourages their 
consideration as agencies and others are prioritizing activities. Some of them were identified as 
priorities by the Committee and are noted in this list in bold italics with a=> before the 
recommendation number: 

Fish and Wildlife. 

=>I. State and local governments should develop and implement effective nonpoint source 
control programs giving priority to sources of PCBs, organochlorine pesticides, dioxins 
and furans, and metals. These programs should include such elements as permits, 
technical assistance, hazardous waste collection, site cleanup, and economic 
incentives. 

The LCREP should identi.fY agencies with existing nonpoint source control 
programs and support interagency cooperation and education to expand and 
enhance such programs. 

Nonpoint control measures, including local Zand use controls and practices, should 
be enacted in rural, urban, and suburban areas throughout the Lower Columbia 
River Basin to minimize sediments from soil erosion as well as fertilizers, pesticides, and 
other contaminants fepm entering the River. 

=>2. State and federal agencies and Tribes should identi.fY causes of temperature standard 
e.xceedances and implement actions that would lower water temperatures in the Lower 
Columbia River to meet water quality standards and to provide suitable conditions for 
salmon and other cold water species. 

=>3. Reference levels (including criteria, or standards, or guidelines) should be developed and 
adopted for trace metals, dioxins and furans, pesticides, radionuclides and tributyltin in 
sediment and tissue. Jl;fechanisms should be instituted for evaluating contaminants in 
sediments and tissues in order to establish action levels for preserving beneficial uses not 
being protecte£l Current water quality standards should be reviewed during the Triennial 
Standards Review Process to determine if they protect these uses and if necessary be 
updated or modijie£l 
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=>4. Agencies with regulatory responsibility should give high priority to enforcement, 
compliance oversight, technical assistance and education to protect beneficial uses. 

=>5. Studies should be conducted on indicator fish and wildlife species (e.g., salmon, bald 
eagles, mink and river otter) along the River to evaluate contaminants known to disrupt 
the endocrine, reproductive, and immune systems. These studies should be designed to 
measure endpoints specific to immune, reproductive, and endocrine system disorders, 
correlate these impacts to specific contaminants or interactive effects of comple.y; mixtures, 
and identify how species populations could be affectetl 

=> 6. The U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service, and National Marine 
Fisheries Service should continue to evaluate the effects of dams and dredging on fish and 
wildlife and propose long-term solutions. An agreed upon approach to 
evaluating/sampling sediments needs to be reached by appropriate agencies prior to 
dredging. Such solutions include appropriate safeguards to protect water quality, fish anti 
wildlife during dredging and disposal activities. The LCREP should address general 
management issues related to both maintenance dredging and channel deepening 
activities, including use of uncontaminated dredged materials for habitat reconstruction. 

7. Ecology and DEQ should identify hazardous waste cleanup sites contributing contaminants to 
the Lower Columbia and should prioritize them for remediation. 

8. The DEQ and Ecology should collaborate with the Oregon, Washington, and various 
federal fish and wildlife agencies to identify causes which contributed to the physical and 
reproductive abnormalities found in river otter at river mile 119. 5. 

9. Oregon and Washington officials should advocate for federal and international programs 
and legislation to prevent the introduction of non-native species and pathogens to the 
Columbia River's fresh water and marine ecosystems. 

Fish Consumption: Human Health. 

=>10. Oregon anti Washington health anti environmental agencies should continue to monitor 
contaminant levels in fish anti shellfish from the Lower Columbia River, the Willamette 
River, !Ylultnomah Channel, and the Columbia Slough. 

Comprehensive fish consumption surveys should be conducted for these same areas and 
health risk evaluations should be based on the results of these surveys and should target 
both cancer and noncancer endpoints including the endocrine, immune, and reproductive 
systems and developmental processes. 
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In addition, the Health Agencies, DEQ, and Ecology should continue to work together 
to educate the general public and at-risk consumers about weighing both the cancer 
and noncancer risks and the benefits of consuming various species of fish from the 
Lower Columbia River and to identifY consumer behaviors that will reduce exposure to 
contaminants. These agencies should report annually or bi-annually. 

::::> 11. The Oregon and Washington Health Departments make the following statements: (1) the 
endpoint of concern is developmental effects; (2) contaminants of concern tend to 
accumulate over time in fatty tissue of exposed persons; and (3) these contaminants can be 
transferred to the developing fetus or to infants via breast milk. Therefore, their 
recommendations for fish consumption are particularly directed to pregnant and nursing 
women and other women of reproductive age, and to children because they are still 
developing and may be more exposed, on a body weight basis, due to their size. 

(a.) Women of reproductive age, pregnant and nursing women, and young 
children: 
Limit consumption ofpeamouth, carp, and large-scale sucker. Avoid eating whole
body preparations of these fish and follow certain preparation and cooking guidelines 
to reduce further exposure: (1) trim fatty portions from the fish before cooking, 
including the skin; and (2) cook fish so that fat drips away (broiling or barbecuing). 
Since PCBs, dioxins/furans, and DDT accumulate in the fatty tissue of these fish (i.e., 
they are lipophilic), following the recommended preparation and cooking methods will 
reduce intake of these chemicals. 

(b.) People who frequently eat carp, peamouth, and large-scale sucker: 
Reduce consumption of these fish and avoid whole body preparations. Follow 
preparation and cooking guidelines to reduce the intake of lipophilic compounds. 

(c.) People who frequently eat salmon, steelhead, and sturgeon, or who 
occasionally eat carp, large-scale sucker, and peamouth: 
Follow preparation and cooking methods to reduce intake of lipophilic compounds. 
Avoid eating whole-bo<ly preparations of these fish to reduce further e.Yposure. 

DEQ, Ecology, fish and wildlife agencies and the health departments should provide 
appropriate notice to the public and provide education programs, particularly to high 
risk consumers. In addition, they should update these recommendations when 
adequate, additional information on the levels of chemicals in Lower Columbia River 
fish and/or toxicity becomes available that would suggest the need for a new 
evaluation. 

12. DEQ and Ecology should review current water quality standards to determine whether 
they are protective of persons who eat large quantities of fish. 
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13. The health agencies, DEQ, and Ecology should investigate the potential of bacterial 
pollution of shellfish harvested in the estuary (saltwater areas) and take appropriate 
actions to reduce that risk. 

Water Contact Recreation: Human Health Risks. 

=> 14. Bacterial pollution from combined sewer overflows (significant bacteria source) and 
other sources (boats, marinas, septic systems, landfills, agriculture, etc.) should be 
eliminated or reducetl 

=> 15. The frequency of bacterial monitoring should be increased by DEQ, Ecology, state and 
local health agencies during times of concern (e.g., storm events, summer months) and 
in heavily used areas. Appropriate agencies should review, and if necessary improve, 
their reporting processes for spills, combined sewer overflows, and potential high levels 
of bacteria. In addition, the agencies should report these events to the public 
immediately and in an annual report 

16. Ecology, DEQ, and the state health agencies should conduct a study on the impact of 
water contact to skin and ingestion of sediments and Columbia River water from possible 
pollutants in the River. 

Identification of Pollution Sources. 

=> 17. Ecology and DEQ should more sharply delineate land use types and conduct more 
frequent monitoring during storm events to refine concentration levels, run-off 
coefficient, and thus run-off volumes. This will require coordination between cities 
and counties to provide comparable land use designations. In addition, Ecology and 
DEQ should utilize the most advanced, accessible nonpoint source modeling 
techniques to factor in such items as soil type, vegetation cover, and slope. 

=> 18. DEQ and Ecology, in cooperation with USGS, should conduct studies that chemically 
"fingerprint" congener-specific PCBs, dioxins, andfurans on sediment and tissue 
samples collected from the Columbia River to identify patterns associated with specific 
point sources. 

19. DEQ and Ecology, in cooperation with permit holders, should gather the most up-to-date 
monitoring data for each major and minor NPDES permittee pertaining to the presence 

. and concentrations of the 168 "priority pollutants". This data could include analytical data 
reported as a part of the permit renewal process (Form C), routine monitoring data, or 
other data collected as specified by each discharger's NPDES permit, such as special 
studies required as a condition of a permit. The data should be systematically reviewed, 
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keeping in mind that trace concentrations of persistent pollutants from several dischargers 
might cumulatively account for the presence in the Lower Columbia River of chemicals of 
concern to the Bi-State Program. Analytical methodology afld detection levels should be 
specified. 

20. DEQ and Ecology should assess the cumulative impacts of General Permitting discharges 
on receiving water. General permittees were excluded from the 1993 inventory (which 
included Major and Minor permittees). Most General permittees do not report their 
discharge volume which makes load estimates impossible using traditional means 
(concentration of pollutant times discharge volume). 

2 l. DEQ and Ecology should gather and review all relevant ambient monitoring data (i.e., mixing 
zone studies, dilution studies, or other special ambient monitoring studies required by permits) 
submitted by NPDES permittees. In cases where such data has not been collected, DEQ and 
Ecology, in cooperation with all municipal and industrial permit holders, should require 
periodic ambient measurements of pollutants, as part of a permit renewal requirement, found 
in the permittee' s discharge, upstream and downstream from the permittee' s outfall. 

22. Develop and implement a multi-state and federal-agency long-term monitoring program 
to: measure the trend of poHutant concentrations in water, sediment, and aquatic tissue. 
Measuring wildlife health (such as in the mink and river otter study and the bald eagle 
monitoring study) and fish and wildlife habitat, and determine the effectiveness of 
management measures and programs in an annual or biennial report. 

Water Quality: Current Environmental Conditions. 

=:>23. Develop a strategy to control water quality conditions and contaminant concentrations 
that are basin-wide or are Lower Columbia Basin conditions which result from 
significant transport of contaminants from upstreall"L; These water quality conditions 
of concern include high water temperatures (summers) and high contaminant 
concentrations (above reference levels) of arsenic, PCBs, DDT and its metabolites, and 
dioxin and furans. Regulatory, land management, and research agencies should 
confer to develop a basin-wide monitoring and research strategy to identifY effective 
management alternatives. Mitigation solutions require a long-term effort which must 
begin immediately. 

=:>24. The States of Oregon and Washington should set as a goal the phase-out of point and 
nonpoint source discharges of all identified toxic pollutants which are bioaccumulative 
to the Columbia River by 2010, provided that alternative technologies and practices are 
environmentally benign. 
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=:>25. Local, state and federal agencies should place high priority on point and non-point 
source pollution prevention programs. Further, the CC!v/P for the Lower Columbia 
River Estuary Program should include a pollution prevention element which 
emphasizes reduction and prevention of the types of pollution documented by the Bi
State Program The program should focus on pollution prevention from both point 
and nonpoint sources, from air deposition, and from landfills, spills, and vessel 
discharges. It should provide technical assistance and economic incentives for 
individuals and industry to take steps to prevent pollution before regulatory actions are 
necessary. DEQ and Ecology should prioritize such efforts for the Upper and Lower 
Columbia River Basin, specifically focusing on the 102 "Bi-State Chemicals of 
Concern" that have been shown to originate from both point and non-point sources 
where pollution prevention efforts might be successfully focuse<l 

=:>26. Municipal and industrial wastewater treatment facilities should use alternatives to 
chlorine wastewater treatment processes where such alternatives provide equivalent 
removal and treatment of bacteria and minimal or no impacts on water quality. 

=>27. EPA in cooperation with DEQ, Ecology and fish and wildlife agencies, should evaluate 
the Dioxin T!v/DL to determine if it is protective of beneficial uses. Continue to 
evaluate monitoring data to determine sources and compliance with Dioxin T1YIDL. In 
addition, develop a strategy to address water quality concerns related to TCDD inputs 
from wood treating facilities, other major industrial NP DES discharges and major 
municipal NPDES facilities with formal pretreatment programs. And, develop a 
strategy that addresses other sources, including nonpoint sources, such as urban 
runoff, agriculture, and atmospheric deposition. 

28. Since most water samples tested for arsenic in the Lower Columbia River were above 
EPA Drinking Water human health advisory guidelines, DEQ and Ecology (in 
collaboration with other state and federal agencies) should aggressively identify sources of 
arsenic and take immediate actions to reduce current human caused inputs of arsenic to 
the River. 

29. All citizens should recognize and embrace the commitment to meet water quality 
standards and should take immediate actions toward that end. Examples of such actions 
could include: (1) the LCREP emphasizing the opportunities for voluntary, rather than 
regulatory, activities that will help in meeting water quality standards, in its CCl'vIP, (2) 
local governments instituting voluntary practices to control pollutants associated with 
storm water or combined sewer overflows; and (3) agencies providing education and 
programs to help citizens deal more responsibly with products and activities that impact 
water quality. Agencies, organizations, individuals and industries need not wait for 
additional studies to be completed or water quality standards to be revised or written. 
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30. Oregon should adopt oil spill-prevention rules covering oil-handling facilities and vessels 
equivalent to those adopted by Washington. Both states should target oil spill-prevention 
education programs for marinas and fishing boats in the Lower Columbia River area. 

31. Environmental agencies should develop improved techniques to detect toxic contaminants 
at the levels where health and environmental impacts occur. 

32. ·An assessment should be made addressing the sources and toxicity of Bis (2-ethyl hexyl) 
phthalate. 

Participation. Cooperation. and Consistency: Government & Stakeholders. 

:::>33. Washington and Oregon should coordinate management efforts on the Lower 
Columbia River and its sub-basins, refine a workable method for sharing data and 
resolving differences in policies and recommendations, and adopt common water 
quality standards, criteria, and beneficial uses for the Lower Columbia River. Tribes 
and federal, state, and local governments should collaborate to ensure consistency in 
regulatory activities, monitoring, and data collection. 

Data Management: Collecting & Sharing Information. 

:::>34. All agencies, companies, and consulting firms involved in Columbia River programs or 
activities should be encouraged to meet developed and agreed-upon protocols that would 
provide comparable water quality data Those with large data bases should obtain 
software that will allow data sets to be produced in a uniform and agreed-upon format 

35. Agencies and other investigators should use comparable and performance-based collection 
methods and quality assurance programs to guarantee the highest quality data. 

36. A consistent set of data elements, such as latitude-longitude, should be stored with the data so 
that the data can be more readily retrieved and used. 

Intended Future Actions 

The Department recognizes that the recommendations represent a thoughtful and well reasoned 
response to the problems identified in the river. Resource and time constraints will not allow for 
all measures to be implemented simultaneously and fully. 

Some of the Bi-State Steering Committee Recommendations may be determined by the agency to 
be important enough to be implemented now and not wait for completion of the CCMP by the 
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LCREP. Others may become part of the Early Action Program of the LCREP and yet others may 
be included in the CCMP for eventual implementation by DEQ and other local, regional, state, 
and federal agencies or by industries or other entities. In the implementation of some of the 
selected recommendations, there may be a request for new rule making. This will require the 
agency to present such a request to the EQC. 

On several of the issues and problems identified by the Committee the Department is taking steps 
or will soon begin to address the problem. For example, these include dredging and the evaluation 
of contaminated sediments, reducing temperature exceedances in the tributaries, placing a priority 
on enforcement and compliance oversight and technical assistance when needed to ensure 
permitted sources do not harm beneficial uses, continued monitoring of contaminants in the 
Willamette River and Columbia Slough, reducing the impact of bacterial pollution from combined 
sewer overflows and working to ensure common monitoring protocols. Other actions that the 
Department believes could be very effective but are dependent on resource and time constraints 
include development of standards for tissue and sediment, assistance in review of the dioxin 
Tl\i!DL, long term monitoring for the lower Columbia River, listing and evaluation of alternatives 
to chlorine use, such as ultraviolet, providing technical assistance to major and minor dischargers 
to the lower Columbia to assist in conversions to alternative systems. The Department is 
proposing budget policy options for the coming biennium that would address some of these and 
other concerns highlighted by the Bi-State reports. 

Department Recommendation 

It is recommended that the Commission accept this report, discuss the matter, and provide advice 
and guidance to the Department as appropriate. 

Attachments 

"Lower Columbia River Bi-State Program, Executive Summary and Steering Committee 
Recommendations Report, Revised June 1996" and Technical Recommendations Appendix. 
(The attachment reflects policy and technical recommendations presented to the Committee based 
on public comments. The final document, reflecting the Committee's adoption of 
recommendations based on public and staff comment was not available as of the date of this 
report. However, the recommendations reflected in this staff report to the Commission reflect any 
changes the Committee made in its final action.) 
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"Lower Columbia River Bi-State Program, The Health of the River 1990-1996, Integrated 
Technical Report, May 20, 1996". 

Approved: 

Section: 

Division: 

DRY 
F:\TEMPLATE\FORl'vIS\EQCBISTl.DOT 

Report Prepared By: Don Yon 

Phone: 229-5995 

Date Prepared: August 7, 1996 

I 
,f
~ 

! 



£~r <Columbia 1R_r'iJ.er 
18i-State 1~Vater {2uality 1Program 

:j 

• 
EXECUTIVE SUMMARY & 

STEERING COMMITTEE RECOMMENDATIONS 

R£ VIS~D 
DRAFT 

Aftt')l· 1996 

.:rune 

r 
[ 

~-



EXECUTIVE SUMMARY 

Part I Introduction 

High in the ice fields atop the Canadian Rockies, the Columbia River begins its 1,200 
mile journey to the Pacific Ocean. Along its way, it sustains the lives of people and 
wildlife throughout the entire Pacific Northwest, as it has for thousands of years. 
Together with its tributaries, some of which are major river systems in their own right, 
the Columbia drains a 260,000 square mile section of North America, including 
portions of seven states and British Columbia. 

This river system, the second largest river in the country and the region's vital artery, 
has influenced human settlement patterns since the Ice Age. It continues to shape 
development and support an economy estimated at $28 billion today. However, 
some of the most urgent issues our region faces -- questions relating to decreasing 
salmon runs, hydroelectric power, irrigation, farming, timber and grazing practices, 
and pollution control - now involve the Columbia River. 

In the 1980s concern grew steadily that we may have irreparably harmed the health 
• of the River that has served us so well. The warning signs were becoming 

increasingly clear. As mighty as the River appeared, it was not immune to pollution 
and the mounting pressure of often times manifold competing uses: commercial and 
sports fishing, transportation, Indian cultural and subsistence fishing, irrigation, 
treated wastewater disposal by industry and municipalities, power generation, flood 
control, mining, forestry, recreation and drinking water supply. 

The Lower Columbia River Basin 

The states of Oregon and Washington and the federal government have a history of 
decades of regulatory activities to improve water quality. Industries and local 
governments have invested substantial sums of money to improve the quality of 
discharges from point sources such as sewage treatment plants and industrial 
facilities. In spite of these efforts, pollution problems in the River have continued. 

So, in 1990 Washington and Oregon jointly committed to gather additional information 
to assess more accurately the River's condition. The difficulty and expense of 
studying such a vast river system motivated the legislatures to authorize the Lower 
Columbia River Bi-State Program to focus on the River from Bonneville Dam to the 
Pacific. This stretch of 146 river miles (see Figure 1) comprises the Lower Columbia 
River basin (the basins of its lower tributaries: the Willamette, Cowlitz, Kalama and 
Lewis Rivers). The area represents only seven per cent of the greater Columbia 
Basin yet is densely populated and industrialized. 
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The Bi-State Program's principal purposes were to identify water quality problems, to 
determine if beneficial uses were impaired, and to develop solutions to identified 
problems. This work was to be accomplished through cooperatively gathering and 
assessing water quality data. Recommendations were needed for corrective actions 
to meet state water quality program goals and the Clean Water Act, and to create a 
framework to address shared water quality, public health, and habitat concerns .. 

Bi-State Sponsorship 

This six-year public private partnership has been jointly administered by the 
Washington Department of Ecology and the Oregon Department of Environmental 
Quality, assisted by a Bi-State.Steering Committee of 20 citizens from both states 
representing: environmental groups, industry, private citizens, public ports, local 
governments, commercial and recreational fishing interests, Native American Tribes, 
the U.S., Geological Survey, U.S. Environmental Protection Agency, U.S. Fish and 
v:'ildlife Service, and the Northwest Power Planning Council. 

The program has been financially supported by the citizens of Oregon and 
Washin~ton, the Northwest Pulp & Paper Association and the region's public ports, 
with in-kind contributions by Federal agencies already involved in data collection. It 
has generated several technical reports, all of which are summarized in the 
Integrated Technical Report. 

Bi-State Program Phases 

Staff and consultants conducted the six-year program in four phases: 

Phase I: Compilation of information from historic and more recent research studies 
of the River. Earlier data gathering was conducted by different researchers charged 
with studying different areas of the river, during different seasons, for different 
purposes, using widely differing approaches and techniques. However, despite its 
unevenness, the earlier research provided leads on problem areas requiring 
additional study and known or suspected pollutants and their sources. A review of 
Oregon's and Washington's laws and regulations helped to crystallize what uses and 
qualities of the River the two states were charged with protecting. 

Phase 2: Reconnaissance and backwater surveys. Because of the limited scope of 
the surveys, scientists drew no conclusions, but clues emerged about existing 
environmental conditions and pollutants through sampling and analysis of water, 
sediment, and fish. Gathering information during low water substantially reduced the 
difficulty in securing good sediment and fish samples, but precluded access to 
backwater areas that were extremely shallow or blocked by sand bars and mud flats. 
Surveying these areas was critical because of their importance as breeding and 
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foraging areas for wildlife as well as because previous studies had evidenced that 
some pollutants favored collecting in them. The initial general and subsequent 
backwater reconnaissance surveys formed the backbone for the first comprehensive 
look at the health of the Lower Columbia River. 

Phase 3: Baseline studies targeting gaps and weak spots in information gathering to 
date. Four areas included: 

Ambient Water Monitoring - conducted on the River and at the mouths of the Lower 
Columbia's major tributaries in the mainstem Columbia; 

• Identification of Pollutant Sources - investigating specific sources of pollutants 
of concern; 

• Fish and Wildlife Health and Habitat Mapping - researching the impact of 
pollution on key species: bald eagle, mink, river otter, and some fish and 
amphibians, and identifying habitat areas - losses and opportunities for 
protection or rehabilitation, and 

• Human Health - a preliminary look at possible risks caused by pollution. 

Phase 4: Advanced studies involving additional data collection and analysis of 
priority problem areas. In this category a human health risk assessment was 
completed. This phase includes an opportunity for public testimony and for the 
production of a final report. Recommendations for changes in management practices 
have been made to federal, state and local agencies and are included in this report 
for public comment at public forms planned in June of this year. 

Beneficial Uses 

One of the ways to evaluate the health of the River is to assess the extent to which 
beneficial uses of the River are met: uses of the River by people and wildlife as 
defined in state laws and regulations. There are many beneficial uses, such as water 
supply, agriculture, fish and wildlife, recreation and commercial uses, some of which 
compete with one another at times. The Integrated Technical Report carries a more 
complete discussion of beneficial uses and their interrelationships. 

The beneficial uses of greatest concern to the Bi-State Program are those which are 
the most likely to be impacted or impaired by water quality problems. The primary 
focus of our efforts has been to evaluate the beneficial uses that relate to the health 
of humans, fish and wildlife. 

Fish and Wildlife. Many of the pollutants identified, as well as loss of habitat, may 
negatively affect fish and wildlife. 
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Chemical Effects. Chemical pollutants in the water, in sediment, or in the tissues of 
prey animals that have become contaminated, can affect fish and wildlife. There are 
more standards available for pollutants found in water than for pollutants found in 
sediment or wildlife tissue. However, pollutants in water are typically very diluted and 
hard to measure, even with sophisticated laboratory techniques. The available 
evidence, although limited, suggests the water contains potentially harmful levels of 
heavy metals, pesticides, dioxin/furans, and other organic compounds. 

Many pollutants tend to concentrate and are more easily identifiable in sediment. 
Pollutants were measured as potentially harmful in sediment at several Lower 
Columbia River sites, including heavy metals, pesticides, dioxins/furans and other 
organic compounds. 

Pollutants in tissues of contaminated prey are of particular concern in relation to fish
eating wildlife, such as eagles and river otters. Fish-eating wildlife in the Lower 
Columbia basin are at risk of being contaminated with pesticides and a wide range of 
other organic chemicals. DDT, PCBs, and dioxin and related compounds, are found 
throughout the Lower Columbia. 

Biological Effects. Bi-State program biological studies revealed negative health 
impacts caused by pollution. The mink and river otter study found clear evidence that 
man-made organic pollutants are negatively affecting these animals. The bald eagle 
study contributed to the growing body of evidence that PCBs, DDT, and 
dioxins/furans tend to accumulate in fish-eating eagles and cause thinning of the 
eggshell and lowered breeding success. 

Habitat Effects. Some of the most profound effects on wildlife come from degradation 
and/or los-s of habitat. Over half of the tidal swamp and marsh area of the estuary 
has been lost since dredging, filling, diking, and channeling of the Columbia River 
estuary began in the 1880s. Damming of the River for hydroelectric power 
generation has had the greatest effect on the River, limiting the migration of salmon 
and other fish. Additionally, the resulting slower current flows and warmer water 
temperatures also favor warm water fisti at the expense of cold water species such 
as trout and salmon. 

There is strong evidence that wildlife in the Lower Columbia River basin is being 
exposed, via water, sediments, and prey, to a wide range of pollutants known to 
cause adverse effects. Degradation and/or loss of habitat has limited some fish and 
wildlife's use of the River. This is particularly true in the estuary and throughout the 
River for migratory fish such as salmon. The use of the River by fish and wildlife is 
not protected. 

Fishing & Water Contact. Fishing and fish consumption, both for sport and 
subsistence, and water contact have a potential impact on humans. The Bi-State 
assessment found that people who eat a lot of fish and shellfish from the River, over 

- 4 -

I r: 
; 
L 

L 

i 

I 
I 

I 



a long period of time, may be exposed to unacceptable risks according to EPA risk 
assessment methods. The main pollutants of concern are PCBs, dioxins/furans, 
DDT, and arsenic. 

Whether water contact is safe depends on an acceptable level of pathogenic bacteria 
being present. According to current standards and analytic methods (which are being 
reviewed) Columbia River water recreationalists should be cautious in several specific 
areas from the PortlandNancouver area down river. Testing and monitoring 
techniques of safety of water quality for water contact sports need improvement. 

Standards 

Assessing pollution requires a standard, criterion, or reference level. For instance, 
many substances we consider pollutants occur naturally in waters and soils. A 
crucial task of regulatory agencies is to set such standards, based on best scientific 
knowledge, to limit the amount of a pollutant to be considered safe. There is much 
that remains unknown about the toxicity of pollutants, and standards are lacking in 
many cases. Therefore, we compared the Bi-State Program findings to accepted 
standards wherever possible, and where no such standards existed, researchers 
related their findings to current best scientific judgment. For ease of reference, the 
term "standard" is used generically with different sources noted. 

The Integrated Technical Report summarizes all technical reports produced for the 
Bi-State program in greater depth than this summary and identifies all those reports 
in the Appendices. Readers seeking a more comprehensive summary of technical 
information from a particular report are urged to explore Section 2 of the Integrated 
Technical Report as a preliminary step to reviewing a specific report in its entirety. 
All reports are available through the Washington Department of Ecology by calling 
Helen Bresler, 1-360-407-6480, or through the Oregon Department of Environmental 
Quality by contacting Don Yon, 1-503-229-5995. People with hearing impairments 
may contact DEQ's TDD number at 1-503-229-6993 or Ecology's TDD number at 1-
306-407-6206. 

PART II: Concerns, Actions, Findings & Recommendations 

Part II of this report contains the findings of the Bi-State Program. To aid the reader, 
each segment of this section has been organized as follows: 

Concerns: 

What was done: 

Issues or questions that need to be 
addressed. 

Actions and studies undertaken; reports 
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prepared to address concerns. 

Findings: Conclusions drawn from the work products. 

Recommendations: Future activities recommended for action 
based on the findings. Boxed 
recommendations indicate prioritv. 

The Steering Committee of the Bi-State Program has prepared a report describing the 
findings and recommendations drawn by it from the work conducted in the program. 
This document summarizes the Steering Committee's policy recommendations. 
Readers interested in the full text of these policy recommendations, or the technical 
. recommendations. embraced by the group, should request a copy of the report, Bi
state Steering Committee Recommendations . 

. A. Fish & Wildlife 

A1. Concerns: 

' • Pollution and habitat alterations, resulting from human activities in and along 

• 

• 

the Columbia River, were adversely impacting salmon, other aquatic life forms, 
and wildlife. 

Impoundments, discharges, and land use activities have supported a growing 
population and commercial uses of the River which has created economic 
growth in the region. However, they also have altered the Columbia River, 
contributing to the decline of salmon populations, adversely affecting some 
forms of wildlife and degrading water quality. 

Dredging, filling, diking, channeling, building and operating dams, and other 
human activities since the mid-1800s have caused degradation and major loss 
of habitat for certain fish and wildlife species which has limited their use of the 
River. Building and operating dams has limited the migration of salmon and 
other fish and caused slower currents and warmer water temperatures 
adversely affecting cold-water species such as trout and salmon. Spilling 
water from upriver dams has caused high levels of total dissolved gas that can 
harm all fish. 

A2. What was done: 

• Studied the impacts of contaminants and evaluated various biological factors 
for specific species, such as overall health and numbers, community structure, 
range, and breeding success of selected species. The studies examined fish, 
benthic organisms, mink, river otter, and bald eagles. 
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• Compared tissue data on Columbia River fish against guidelines developed by 
EPA and other states or researchers for a variety of contaminants. 

• Mapped upland and aquatic habitat areas and compared the acreage to more 
recent (1948, 1961, 1973, 1983, and 1991) as well as historical data (1870-
1888). 

A3. Findings 

A3a. Lower Columbia River fish and wildlife are being exposed to a wide range of 
harmful pollutants found in water, streambed sediments, and fish and animal 
tissues. These pollutants typically enter the River via natural processes and 
from past and present human activities such as agriculture, industry, and urban 
development. They not only may adversely affect fish and wildlife and impair 
reproductive abilities, but may concentrate in harmful amounts in predators 
such as river otter, mink, and birds higher on the food chain. 

A3b. Mink and river otter in the Lower Columbia River Basin are accumulating 
PCBs, organochlorine pesticides (including DDT and its metabolites), dioxins, 
furans, and metals at higher levels than those found in reference areas outside 
of the lower river area. River otters collected near River Mile 119.5 (upstream 
of Government Island) also bore physical and reproductive abnormalities 
associated with exposure to chemical pollutants. While PCB concentrations in 
mink and river otter have declined significantly during the past 15 years, they 
remain at levels that impact their health. 

A3c. Fish and wildlife exhibited exposure to planar hydrocarbons including planar 
PCB, dioxin, and furan congeners and some polyaromatic hydrocarbons 
(PAHs) but in concentrations below values that cause acute toxicity. However, 
even low concentrations of these contaminants, as well as some 
organochlorine pesticides, found in mink and river otter, can alter endocrine or 
immune system function and could result in abnormalities in embryos and 
adults, increased susceptibility to disease, and lowered productivity. River 
otters manifested some of these subtle impacts. 

A3d. Between the 1880's and 1991 the region lost approximately 7% of grasslands, 
20% of wetland/marsh, 5% of broad leaf forest, and 10% of the forested 
wetland habitat. However, open water, urban and agricultural areas have 
increased approximately 7%,8%, and 22% respectively. 

A3e. Mapping fish and wildlife habitat identified current significant habitat areas that 
were undisturbed (no apparent human impacts), and/or were candidates for 
rehabilitation or enhancement to improve their value as habitat and to provide 
water quality treatment benefits. These areas of minimally-disturbed habitats 
were estimated to cover some 194,754 acres or 31% of the total habitat study 
area of the Lower Columbia River. 
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A3f. Despite good mink habitat being available, only two mink were found. 

A3g. Bald eagles nesting along the Columbia River are not reproducing as 
successfully as eagles nesting in other areas of Oregon and Washington. Bald 
eagle productivity averages along the River have increased in the last three 
years, but values remain at least 24% lower than considered normal for a 

·population. Contaminants such as DOE and DOD (metabolites of DDT), PCBs, 
· dioxins, and furans are bioaccumulating in eagle eggs to levels associated in 

other studies with reduced productivity. Eggshell thinning, a common 
characteristic of ODE exposure, has been observed in nearly all eggs or shell 
fragments collected from bald eagles along the River. DOD, ODE, total PCBs, 
and hexachlorobenze concentrations in bald eagle eggs have declined in the 
past 10 years, but are still at levels high enough to impair reproduction. 

A3h. Dioxins, furans, PCBs, and some pesticides in fish tissue exceeded reference 
levels used by the Bi-State Program (DDT levels were generally below). 
Scientists detected trace metals in fish tissue but no reference levels were 
available for such. 

A3i. Dioxin has bioaccumulated in fish. EPA issued a dioxin Total Maximum Daily 
Load (TMDL) for the Columbia River Basin in 1991, based on fish-tissue 
concentrations. Since then, EPA and the states have implemented measures 
with permitted sources to achieve water quality standards. 

A3j. Too few fish were collected to conclusively determine whether exposure to 
chemical pollutants may have caused declines in fish health and populations. 
However, other studies indicate a potential for impact. As such, there remains 
a concern that this may be occurring in the Lower Columbia River. 

A3k. Oregon and Washington have granted variances to the total dissolved gas 
standard, from a concentration of 110 percent to 120 percent of saturation, 
during spring and summer below the dams. Spilling water over dams is 
largely responsible for the supersaturation of total dissolved gas. State and 
federal agencies charged with managing salmon have requested the variance 
and encouraged the U.S. Army Corps of Engineers to spill water during the 
out-migration season to improve the survival of juvenile salmon. Total
dissolved-gas concentrations often exceeded 11 O percent and occasionally 
exceeded 120 percent of saturation in the Lower Columbia River below 
Bonneville Dam during 1995. 

A31. A review of older data revealed dissolved oxygen rarely exceeded appropriate 
levels. The standard for dissolved oxygen in effect during reconnaissance and 
backwater areas surveying in 1991 and 1993 was exceeded infrequently at 
sites between Portland/ Vancouver and the mouth of the Columbia. 
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A3m. A lack of standards and reference levels for the protection of fish and wildlife 
makes it difficult to draw conclusions about contaminant impacts. 

A3n. Temperature violations were measured at 4 of 15 stations. Historical data 
showed frequent high temperatures, in part a result of dam operations. 
Modifying stream banks such as loss of cover and water withdrawals affect 
small tributary stream temperatures. 

A4. Recommendations: 

A4a. Acknowledging that unregulated, "nonpoint" activities or hazardous waste sites 
can be sources of toxic contaminants, state and local governments should define 
and implement effective control programs that could include permits, technical 
assistance, hazardous waste collection, site cleanup, or economic incentives. 
The LCREP should identify agencies with existing programs and encourage 
further agency cooperation and education to expand and enhance programs. 
Priority should be given to sources of PCBs, organochlorine pesticides (DDT, 
etc.), dioxins and furans, and metals. In addition, non-point control measures, 
including local land use controls and practices, should be enacted in rural, urban, 
and suburban areas throughout the Lower Columbia River Basin to minimize the 
quantity of sediments from soil erosion, and to prevent fertilizers, pesticides, and 
other contaminants from entering the River. 

A4b. The CCMP should identify remaining critical and significant habitat (such as 
riparian, shallow water or instream habitats) for protection or restoration in the 
Lower Columbia River. It should provide for restoration of areas identified in the 
Bi-State Program's Habitat Mapping project as candidates for rehabilitation or 
enhancement to improve their value as habitat and/or to provide water quality 
treatment benefits. In addition, these areas or a portion should be included in 
any regional restoration plans for the Lower Columbia River. 

A4c. State and federal agencies and Tribes should identify causes of temperature 
standard exceedences and implement actions that would lower water 
temperatures in the Lower Columbia River to meet water quality standards and 
to provide suitable conditions for salmon and other cold water species. 
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A4d. Reference levels (including criteria, or standards, or guidelines) should be 
developed and adopted for trace metals, pesticides, radionuclides and tributyltin 
in sediment and . tissue. Mechanisms should be instituted for evaluating 
contaminants in sediments and tissues in order to establish action levels for 
preserving beneficial uses not being protected. Agencies with regulatory 
responsibility should give high priority to compliance oversight, technical 
assistance, education, and enforcement to protect [impaired] beneficial uses. 
Current water quality standards should be reviewed during the Triennial 
Standards Review Process to determine if they protect these uses and if 
necessary be updated or modified. 

A4e. Ecology and DEQ should identify hazardous waste cleanup sites contributing 
contaminants to the Lower Columbia and should prioritize them for 
remediation. 

A4f. The DEQ and Ecology should collaborate with the Oregon, Washington, and 
various federal fish and wildlife agencies to identify causes which contributed 
to the physical and reproductive abnormalities found in river otter at river mile 
119.5 . 
• 

A4g. Studies should be conducted on indicator fish and wildlife species (e.g., salmon, 
bald eagles, mink and river otter) along the River to evaluate contaminants 
known to disrupt the endocrine and immune systems. These studies should be 
designed to measure endpoints specific to immune and endocrine system 
disorders, correlate these impacts to specific contaminants or complex mixtures, 
and identify how species populations could be affected. In addition. techniques 
need to be developed to lower detection limits. ' 

A4h. A comprehensive Ecological Risk Assessment should be conducted for the 
entire Columbia River Basin~ 

A4i. The practice of ballast-water discharge or exchange for ships entering the 
Columbia River should be investigated to define risks of introducing non-native 
species to the Columbia River's fresh water and marine ecosystems. · 

A4j. The Tribes, U.S. Fish and Wildlife Service, the National Marine Fisheries 
Service, U.S. Army Corps of Engineers, and the Northwest Power Planning 
Council should cooperate to complete studies and impact analyses including 
water quality studies for listed threatened and endangered species. Habitat 
recovery plans should be prepared or modified as needed. 
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A4k. The U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service, and National 
Marine Fisheries Service should continue to evaluate the effects of dams and 
dredging on fish and wildlife and propose long-term solutions. An agreed upon 
approach to evaluating/sampling sediments needs to be reached prior to 
dredging. Such solutions include appropriate safeguards to protect water quality, 
fish and wildlife during dredging and disposal activities. The LCREP should 
address management issues related to these activities. 

A41. The U.S. Army Corps of Engineers should make structural and/or operational 
improvements to dams within the Columbia River Basin to protect fish 
populations, e.g., to reduce the high concentrations of total dissolved gas 
which arise when voluntary or involuntary spills occur and to meet dissolved 
gas standards to protect fish. 

B. Fish Consumption: Human Health Risks 

81. Concerns: 

• Chemical contaminants or bacteria might pose a health risk to people who eat 
fish or shellfish from the Columbia River. 

82. What was done: 

• Conducted reconnaissance surveys in the summers of 1991 and 1993. These 
were not designed to assess human health risks but included chemical 
analyses of whole-body samples of carp, crayfish, large-scale sucker, 
peamouth and filets of white sturgeon. 

• 

• 

• 

Conducted a human health risk screening assessment, the results of which 
indicated a priority need for a more in-depth assessment. This further 
examination utilized the fish tissue data collected in the two reconnaissance 
surveys, plus data collected specifically for this purpose in a special study 
conducted in 1994-95 to evaluate the potential human health risk from 
consuming fish caught in the lower Columbia River. 

Designed the 1994-95 fish collection survey specifically to collect human health 
risk assessment data, and included the collection and analysis of filets of carp, 
large-scale sucker, white sturgeon, steelhead trout, coho salmon, and chinook 
salmon. Game and non-game species were included to represent a variety of 
fishing and dietary practices. 

Analyzed 104 fish samples for metals, semi-volatile organic compounds, 
dioxins and furans, pesticides and PCBs during the three surveys. 
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• Processed risk assessment in five steps: 1) hazard identification, 2) toxicity 
assessment, 3) exposure assessment, 4) risk characterization, and 5) 
uncertainty analysis. A full regional fish consumption survey was not 
completed. 

83. Findings 

B3a. Risk estimates for consumers of only the file! portion of fish were highest for 
carp, followed in decreasing order by sturgeon, sucker, chinook, coho, and 
steelhead. The total carcinogenic risk from eating chinook, coho arid 
steelhead was at least ten times lower than for the other species, The excess 
cancer risk estimates for file! samples from all species analyzed were all 

·between 1 in 10,000 and 1 in 1,000,000, using the U.S. average per capita fish 
consumption rate (6.5 g/day) and the median exposure duration (30 9ears). 

B3b. Risk estimates for consumers of the whole-body of fish were highest for carp, 
followed in order. of decreasing risk by peamouth, sucker, and crayfish. 
Cancer risks from carp and peamouth were slightly greater than 1 in 10,000 for 
all consumption levels of whole body samples. Risk estimates for the whole
b'Ody samples were generally higher than risk estimates for file! samples. 

B3c. Consumers of Columbia River fillet and whole-body fish who eat more than 54 
grams or 1.9 ounces a day over a long period of time would be exposed to an 
excess cancer risk between 1 in 1,000 and [of greater than] 1 in 100,000, 
using EPA methodology (based on "total" risk from all chemicals analyzed). 
This is the equivalent of approximately 2 meals per week for 30-70 years. 

B3d. Consumers of Columbia River fillet and whole-body fish in amounts above 176 
[300] grams a day over a long period of time would be exposed to an excess 
cancer risk between 1 in 100 and 1 in 100,000, [of greater than 1 in 10,000,] 
using EPA methodology (based on "total" risk from all chemicals analyzed). 
This is the equivalent of approximately 40 meals per month for 30-70 years. 

B3e. Dioxins/furans, PCBs, arsenic, and to a lesser extent, organochlorine 
pesticides, (particularly DDT and its derivatives) contributed the most to excess 
cancer risk. 

B3f. Hazard Indices (HI) relating to the Central Nervous System, (CNS), human 
development, and the immune system were calculated for non-cancer health 
effects for each species. At 6.5 grams a day, the HI for each species was less 
than 1.0 (the "safe dose"). HI for the three salmonid species were lower than 
for other species. As with cancer risk, the potential for noncancer health 
effects from the consumption of fish was attributed to a relatively small number 
of toxic chemicals. For the Central Nervous System HI, the large majority of 
the value was attributed to metals, primarily mercury. For the developmental 
HI, PCBs were responsible for the majority of the total for all species except 
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crayfish in 1991 (PCBs were not detected in these samples). The metals 
cadmium and selenium were also significant sources of developmental HI, 
contributing as much as 50 percent to the total in some cases. All of the 
immunological HI was due to PCBs and dieldrin. 

83g. Eight radionuclides were sampled in whole-body fish in 1991 and 1993. Only 
three radionuclides were detected, mainly in large-scale suckers, (cesium 137, 
plutonium 238, and plutonium 239/240). The concentration levels of two were 
very low. Plutonium 238 did contribute 0.2% to the total excess cancer risk for 
eating whole-body large-scale sucker. 

83h. No pollutant levels measured in fish during these studies approached FDA 
restrictions on interstate marketing with the exception of one whole-body 
sucker sample for PCBs. 

83i. The Oregon and Washington Health Departments concluded in their "health 
assessment" that the Bi-State risk assessment identified five primary 
contaminants of potential concern: two metals (arsenic and mercury) and 
three chlorinated organics (PCBs, dioxins/furans, and DDT/DOE). Arsenic and 
mercury levels analyzed in sampled fish are considerably below a level for 
which health impacts would be expected. However, levels of chlorinated 
organics in some fish samples exceeded health protective criteria. The Great 
Lakes Health Protective Value (HPV) for PCBs was exceeded in carp and 
sturgeon fillet and in whole-body· samples from peamouth, carp, and large
scale sucker. Washington Health Department DDT/ODE action level was 
exceeded in carp fillet and in whole body carp, peamouth, and large-scale 
sucker. Existing dioxin/furan screening values were exceeded in carp, and 
sturgeon fillet and in whole body samples of carp, large-scale sucker, and 
peamouth. 

83j. The Oregon and Washington Health Departments' health assessment revealed 
data limitations and uncertainties which precluded issuing a quantitative fish 
advisory (i.e. an allowable fish consumption rate) for now. However, they 
determined that protecting the health of fish consumers warrants more general 
recommendations. Chemical contaminants of primary concern (PCBs, dioxin/ 
furans, DDT/DOE) share the potential to adversely affect development. These 
contaminants found in the highest concentrations in whole-body samples of 
bottom-feeding fish, especially whole body preparations of these fish, have the 
highest potential risk. 
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84. Recommendations: 

84a. Agencies should continue to monitor fish and shellfish for contaminant levels 
from the Lower Columbia River, the Willamette River, and the Multnomah 
Channel. Studies of risks to human health, associated with exposure to 
contaminants at various consumption levels, should be completed and the health 
risk evaluation should be based on the results of a regional consumption survey. 
In addition, the Health Agencies, DEQ, and Ecology should continue to work 
together to educate the general public and at-risk consumers about weighing the 
risks and the benefits of consuming various species of fish from the Lower 
Columbia River and to identify consumer behaviors that will reduce exposure to 
contaminants. These agencies should report annually or bi-annually. 

B4b. DEQ and Ecology should review current water quality standards to determine 
whether they are protective of persons who eat large quantities of fish. 
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B4c. The Oregon and Washington Health Departments make the following 
statements: (1) the endpoint of concern is developmental effects; (2) 
contaminants of concern tend to accumulate over time in fatty tissue of 
exposed persons; and (3) these contaminants can be transferred to the 
developing fetus or to infants via breast milk. Therefore, their 
recommendations for fish consumption are particularly directed to pregnant 
and nursing women and other women of reproductive age, and to children 
because they are still developing and may be more exposed, on a body 
weight basis, due to their size. 

1. Women of reproductive age, pregnant and nursing women, and young 
children: 

Limit consumption of peamouth, carp, and large-scale sucker. Avoid eating 
whole-body preparations of these fish and follow certain preparation and 
cooking guidelines to reduce further exposure: ( 1) trim fatty portions from 
the fish before cooking, including the skin; and (2) cook fish so that fat drips 
away (broiling or barbecuing). Since PCBs, dioxins/furans, and DDT 
accumulate in the fatty tissue of these fish (i.e., they are lipophilic), following 
the recommended preparation and cooking methods will reduce intake of 
these chemicals. 

2. People who freguently eat carp, peamouth. and large-scale sucker: 

Reduce consumption of these fish and avoid whole body preparations. 
Follow preparation and cooking guidelines to reduce the intake of lipophilic 
compounds. 

3. People who freguently eat salmon, steelhead, and sturgeon, or who 
occasionally eat carp, large-scale sucker, and peamouth: 

Follow pr.eparation and cooking methods to reduce intake of lipophilic 
compounds. Avoid eating whole-body preparations of these fish to reduce 
further exposure. 

DEQ, Ecology and the health departments [will] should provide appropriate 
notice to the public and provide education programs, particularly to high risk 
consumers. In addition, they should update these recommendations when 
adequate, additional information on the levels of chemicals in Lower 
Columbia River fish and/or toxicity becomes available that would suggest the 
need for a new evaluation. 

B4d. The health agencies, DEQ, and Ecology should investigate the potential of 
bacterial pollution of shellfish harvested in the estuary (saltwater areas) and 
take appropriate actions to reduce that risk. 
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c. 

C1. 

• 

C2. 

• 

C3. 

C3a. 

C3b. 

C3c. 

Water Contact Recreation: Human Health Risks 

Concerns: 

People who use the River for water-contact recreation (such as swimming, 
boating, and windsurfing) might be exposed to harmful bacteria. 

What was done: 

Measured levels of bacteria (enterococcus and fecal coliform) at approximately 
70-80 locations in the Lower Columbia River annually from 1991 through 1994. 

Findings: 

Human health impacts of bacterial pollution from water-contact recreation were 
assessed. Such impacts from water-contact recreation associated with other 
pollutants were not. 

Bacteria (fecal coliform) infrequently exceeded standards at 7 River Mile (RM 
sites: Ilwaco (RM 3.0), Jones Beach (RM 46.1}, Longview (RM 61.3), Sauvie 
Island (RM 95.9), Kelly Point Park (RM 105), Portland (RM 115), and the 
Cowlitz River (RM 68). Such standards are intended to protect against illness 
from ingesting or skin contact with the water. 

Bacteria can enter the River from many sources, including combined sewer 
overflows, municipal and industrial discharges, septic systems, landfills, 
marinas, boats, and nonpoint sources such as agricultural runoff. The 
Identification of Sources of Pollutants Study identified sources of bacteria (fecal 
coliform) from municipal and industrial discharges, combined sewer overflow's 
(CSOs) and urban stormwater runoff. 

C3d. Bacteria counts tended to be higher following storm events in and downstream 
of tributaries and near shorelines. Data indicate that any human-health risks 
from bacteria in the River are more likely to occur during these.periods and in 
these areas. Fewer problems are experienced during the dry season when 
contact recreation is more common in the rivers because storms are more 
frequent during the rainy season. Contact recreation is less common in the 
Columbia River during the rainy season, but heavy rains at other times could 
cause problems and are of concern. 
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C4. Recommendations: 

C4a. Bacterial pollution from combined sewer overflows (significant bacteria 
source) and other sources (boats, marinas, septic systems, landfills, 
agriculture, etc.) should be eliminated or reduced. 

C4b. 

C4c. 

D. 

01. 

• 

• 

• 

02. 

The frequency of bacterial monitoring should be increased by DEQ. Ecoloav. 
state and local health agencies during times of concern (e.g., storm events, 
summer months) and in heavily used areas. Appropriate agencies should 
review, and if necessary improve, their reporting processes for spills, combined 
sewer overflows, and potential high levels of bacteria. In addition, the agencies 
should report these events to the public immediately and in an annual report. 

Ecology, DEQ. and the state health agencies should conduct a human health 
risk assessment on the impact of water contact to skin from possible pollutants 
in the Lower Columbia River. 

Identification of Pollution Sources: 
• 

Concerns: 

Information on pollution sources was not always complete or readily available . 

Not enough is known about timing and amount of contamination from major 
sources of pollution in the river. 

Many pollutants (total of 102) were present at levels exceeding state standards 
or Bi-State Program reference levels. Major sources of these pollutants were 
difficult to quantify and not always identifiable. 

What was done: 

Compiled information on pollutant sources, types of contaminants discharged, 
and "hot spots" of contamination. 

• Identified the major point sources discharging directly into the Lower Columbia 
River: 32 industrial dischargers, 19 municipal wastewater treatment plants, 
and 3 fish hatcheries from 1989 and 1990 data. Identified 55 industrial 
dischargers, and 64 municipal wastewater treatment plants discharging into 
either the Lower Columbia River or tributaries from 1993 data. These 
discharges are regulated by NPDES permits. 
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• Identified "in-place" discharges within one mile of the River from 1989 and 
1990 data: 18 landfills and 17 hazardous waste and Superfund sites mostly 
near Portland, Vancouver, and Longview. 

• Evaluated discharges coming from nonpoint sources such as urban stormwater 
runoff, combined sewer overflows, atmospheric inputs, accidental spills, and 
tributaries. 

03. Findings: 

D3a. The largest tributaries entering the Lower Columbia are the Willamette, 
Cowlitz, Lewis, Sandy, and Kalama Rivers. The Willamette contributes 
approximately 60 percent of all the tributary flow which enters the Columbia 
below Bonneville Dam. · 

D3b. Most of the problematic "hot spots" were located between PortlandNancouver 
and Longview, near larger urban and industrial areas along the River. 

D3c. The Willamette River is responsible for only 13 percent of the annual flow, yet 
it contributes a disproportionately higher amount of pollutants to the Lower 
Columbia River. 

D3d. The upper Columbia River contributes between 50 and ·90 percent of the total 
streamflow, depending on the season, contributes to elevated [elevating] 
concentrations of metals, organic compounds, and pesticides in the Lower 
Columbia River. 

D3e. 1989 and 1990 data indicate that pulp and paper mills account for 52 percent 
of point source wastewater discharge volume; municipal treatment plants, 32 
percent, and the chemical industry, less than 8 percent. Annual average point 
source wastewater (500 million gallons per day (MGD)) is less than 2 percent 
of the total discharge from the five largest Lower Columbia tributaries (30,000 
MGD) and less than one-half of one percent of the total Columbia River 
discharge (120,000 MGD). 

D3f. Based on 1993 data for discharge to the Lower Columbia River and its 
tributaries, 52 percent of wastewater flow for major and minor Lower Columbia 

. River and Willamette River sources (excluding minor ones above Willamette 
Falls) comes from municipal plants, 39 percent from pulp, paper and allied 
products, 5 percent from chemical and allied products, and 3 percent from 
primary metal industry. 71 percent of the suspended sediment load to the 
Lower Columbia River Basin from point sources came from the paper and 
allied products industry, 26 percent from sewage treatment plants and one 
percent from the chemical and allied products industry. The greatest loads 
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from identified major and minor point source wastewater discharges of 
organics, conventionals and metals came from the Willamette River point 
sources. 

D3g. Lack of wastewater load data from minor facilities above Willamette Falls and 
all facilities above Bonneville Dam make it difficult to accurately identify all 
point source contributions to the Lower Columbia River. Because organic and 
metal pollutant data were infrequently reported, this limits the quality of the 
data used in annual load calculations for these pollutants and makes it 
impossible to determine loading for all 102 chemicals identified in the technical 
reports. Conventional pollutants, however, were regularly reported and that 
load data can be viewed as accurate. 

D3h. Comparing Oregon and Washington NPDES facility wastewater discharges 
with national averages suggests there may be a substantial un-monitored load 
of pollutants being discharged into the Lower Columbia River basin waterways. 

D3i. Urban storm water runoff load estimates varied within and between areas and, 
thus, only represent "order of magnitude" predictions. River segment 
C'Omparisons showed the Willamette River contributes the greatest urban storm 
water runoff load to the Lower Columbia for nearly every identified pollutant. 
Urban storm water run-off contributes more of the total load to the Lower 
Columbia River than the identified point sources for most of the organics and 
for over half of the metals. Rural nonpoint source contributions were not 
quantified, but may be the primary and largest source for some pollutants. 
Nonpoint source modeling would greatly increase the confidence in the load 
attributed to urban storm water run-off from non-permitted cities and facilitate 
load estimates in agricultural and rural areas. Several nonpoint pollutant 
loadings found in the Lower Columbia River Basin were greater than the 
pollutant loads coming from identified point sources. This indicates a 
significant nonpoint source contribution. 

D3j. A majority of all pollutant load comparisons made for the mainstem Lower 
Columbia River and its tributaries were unaccounted for by point sources and 
urban runoff. Unaccounted source loads would include un-monitored point 
sources, and urban storm water runoff, combined sewer overflow and other 
nonpoint sources. Of the total source loads, the Upper Columbia River loads 
measured below Bonneville Dam at Warrendale (USGS station), represented 
the greatest percent pollutant contribution to the Lower Columbia River. 
However, several metals originating from point and urban storm water runoff 
sources were measured at greater than 10% of the total tributary and/or Lower 
Columbia River mainstem loads on numerous occasions, particularly during dry 
months. 
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D3k. More information on types and quantities of discharged pollutants and on the 
impact of activities such as dredging which can re-suspend contaminated 
sediments is needed. 

04. Recommendations: 

D4a. Ecology and DEQ should more sharply delineate land use types and conduct 
more frequent monitoring during storm events to refine concentration levels, run
off coefficient, and thus run-off volumes. This will require coordination between 
cities and counties to provide comparable land use designations. In addition, 
Ecology and DEQ should utilize the most advanced, accessible nonpoint source 
modeling techniques to factor in such items as soil type, vegetation cover, and 
slope. 

D4b. DEQ and Ecology, in cooperation with USGS, should conduct studies that 
chemically "fingerprint" congener-specific PCBs, dioxins, and furans on sediment 
and tissue samples collected from the Columbia River to identify patterns 
associated with specific point sources. 

D4c. · DEQ and Ecology, in cooperation with permit holders, should gather the most 
up-to-date monitoring data for each major and minor NPDES permittee 
pertaining to the presence and concentrations of the 168 "priority pollutants". 
This data could include analytical data reported as a part of the permit renewal 
process (Form C), routine monitoring data, or other data collected as specified 
by each discharger's NPDES permit, such as special studies required as a 
condition of a permit. The data should be systematically reviewed, keeping in 
mind that trace concentrations of persistent pollutants from several dischargers 
might cumulatively account for the presence in the Lower Columbia River of 
chemicals of concern to the Bi-State Program. Analytical methodology and 
detection levels should be specified. 

D4d. DEQ and Ecology should assess the cumulative impacts of General Permitting 
discharges on .receiving water. General permittees were excluded from the 
1993 inventory (which included Major and Minor permittees). Most General 
permittees do not report their discharge volume which makes load estimates 
impossible using traditional means (concentration of pollutant times discharge 
volume). 

D4e. DEQ and Ecology should gather and review all relevant ambient monitoring 
data (i.e., mixing zone studies, dilution studies, or other special ambient 
monitoring studies required by permits) submitted by NPDES permittees. In 
cases where such data has not been collected, DEQ and Ecology, in 
cooperation with all municipal and industrial permit holders, should require 
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E. 

E1. 

• 

E2. 

• 

• 

• 

• 

• 

E3. 

E3a. 

periodic ambient measurements of pollutants, as part of a permit renewal 
requirement, found in the permittee's discharge, upstream and downstream 
from the permittee's outfall. 

Water Quality: Current Environmental Conditions 

Concerns: 

Not enough was known about the Lower Columbia River's water quality (water 
column, streambed sediment, and fish and wildlife tissue) to adequately protect 
the River and its associated habitat and ecosystem and to track improvements 
or declines in water quality. 

What was done: 

Compiled and reviewed existing water quality data collected between 1980 and 
1990 to identify potential problem areas. 

Gonducted monitoring to describe background water quality conditions, 
including temporal and spatial variability, in the Lower Columbia River and its 
tributaries. 

Sampled water at 45 locations, streambed sediment and benthic organisms at 
54 locations, and fish at 20 locations during fall 1991. Sampled 15 backwater 
locations for water, streambed sediment, and fish tissue during summer 1993. 
Fish samples included carp, crayfish, large-scale sucker, peamouth, and white 
sturgeon. 

Measured field and conventional variables (such as water temperature, 
hardness, and suspended organic carbon) in 1991 and 1993, plus bacteria, 
metals, organic compounds, radionuclides, and streambed sediment toxicity. 

Conducted ambient monitoring and measured streamflow, sampling monthly for 
temperature, dissolved oxygen, Ph, specific conductance, suspended 
sediment, alkalinity, major ions, nutrients, organic carbon, bacteria, chlorophyll 
a, metals, organic compounds, and pesticides at four mainstem and six 
tributary stations. 

Findings: 

Metals, which most frequently exceeded ambient water quality standards or 
criteria, were copper, lead, and arsenic. Arsenic was detected in 15 of 16 
samples from four sites taken in the mainstem of the Lower Columbia River. 
Each of the detections exceeded EPA human-health advisories for drinking 
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water. Major sources of arsenic, including natural sources and lead arsenate 
(used as a pesticide prior to 1950), are located upstream and throughout the 
Bi-State Program study area. 

E3b. Temperature violations were measured at 4 of 15 stations. Historical data 
showed frequent high temperatures, in part a result of dam operations. 
Modifying streambanks, (i.e. loss of cover and water withdrawals) affected 
smaller tributary stream temperatures. 

E3c. Although nutrients (phosphorus and nitrogen) were in sufficient quantities to 
produce elevated concentrations of phytoplankton (algae}, large masses of 
nuisance algae have not been observed. Sources of nutrients include 
domestic wastewater, fertilizer runoff from urban and rural sources, 
atmospheric deposition, and naturally occurring soil erosion. 

E3d. Metals, PAHs, dioxins, and furans, (pesticides and PCBs only occasionally), 
exceeded Bi-State Program streambed sediment reference levels at several 
locations. Butyltins (including TBT) and radionuclides were detected frequently 
but no reference levels were available. Contaminants enter the river from 
numerous sources, including urban and industrial point sources, agricultural 
runoff, stormwater, marinas, and atmospheric deposition. 

E3e. Water quality criteria and standards for some contaminants are below current 
analytical detection levels in the water column. This makes it difficult to 
identify sources, to follow the transport of these contaminants in the Lower 
Columbia River or to determine whether water quality conditions are changing 
over time. Although these contaminants are not easily detected in water, they 
are sorbing to streambed sediment and accumulating in fish and wildlife tissue 
at levels of concern. These contaminants include pesticides, such as DDT and 
its metabolites, PCBs, dioxin and furans, and selected metals and other 
organic compounds. 
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E4. Recommendations: 

E4a. Develop and implement a multi-state and federal-agency long-term monitoring 
program to: measure the trend of pollutant concentrations in water, 
sediment, and aquatic tissue. Measuring wildlife health (such as in the mink 
and river otter study and the bald eagle monitoring study) and fish and 
wildlife habitat, and determine the effectiveness of management measures 
and programs in an annual or biennial report. 

E4b. Develop a strategy to control water quality conditions and contaminant 
concentrations that are basin-wide or are Lower Columbia Basin conditions 
which result from significant transport of contaminants from upstream. These 
water quality conditions of concern include high water temperatures 
(summers) and high contaminant concentrations (above reference levels) of 
arsenic, PCBs, DDT and its metabolites, am;J dioxin and furans. Regulatory, 
land management, and research agencies should confer to develop a basin
wide monitoring and research strategy to identify effective management 
alternatives. Mitigation solutions require a long-term effort which must begin 
immediately. · 

E4b.5 The State of Oregon and Washington should set as a goal the reduction of 
toxic and bioaccumulative pollutants to a demonstrably safe level by 2010. 

E4c. Local, state and federal agencies should place high priority on point and non
point source pollution prevention programs. Further, the CCMP for the Lower 
Columbia River Estuary Program should include a pollution prevention 
element which emphasizes reduction and prevention of the types of pollution 
documented by the Bi-State Program. The program should focus on pollution 
prevention from both point and nonpoint sources, from air deposition, and 
from landfills, spills, and vessel discharges. It should provide technical 
assistance and economic incentives for individuals and industry to take steps 
to prevent pollution before regulatory actions are necessary. DEQ and 
Ecology should prioritize such efforts for the Upper and Lower Columbia 
River Basin, specifically focusing on the 102 "Bi-State Chemicals of Concern" 
that have been shown to originate from both point and non-point sources 
where pollution prevention efforts might be successfully focused. 

E4d. Since most water samples tested for arsenic in the Lower Columbia River were 
above EPA Drinking Water human health advisory guidelines, DEQ and 
Ecology (in collaboration with other state and federal agencies [we] should 
aggressively identify sources of arsenic and take immediate actions [to be 
taken] to reduce current human caused inputs of arsenic to the River. 
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E4e. 

E4f. 

E4g. 

E4h. 

E4i. 

The Tri-Party Agreement should be upheld to ensure that Environmental 
Restoration at the Hanford site protects the Columbia River ecosystem and, as 
a goal, the "Hanford Reach" should be cleaned up to the "Unrestricted Use" 
designation. Radioactive and chemical plumes in the 200 Area should be re
mediated to assure long term protection of the Columbia River. 

All citizens should recognize and embrace the commitment to meet water 
quality standards and should take immediate actions toward that end. 
Examples of such actions could include: (1) the LCREP emphasizing the 
opportunities for voluntary, rather than regulatory, activities that will help in 
meeting water quality standards, in its CCMP, (2) local governments instituting 
voluntary practices to control pollutants associated with storm water or 
combined sewer overflows; and (3) agencies providing education and 
programs to help citizens deal more responsibly with products and activities 
that impact water quality. Agencies, organizations, individuals and industries 
need not wait for additional studies to be completed or water quality standards 
to be revised or written. 

Oregon should adopt oil spill-prevention rules covering oil-handling facilities 
and vessels equivalent to those adopted by Washington. Both states should 
target oil spill-prevention education programs for marinas and fishing boats in 
the Lower Columbia River area. 

Municipal wastewater treatment facilities should use (consider using] alternatives 
to chlorine wastewater treatment processes where such alternatives provide 
equivalent removal and treatment of bacteria and minimal or no impacts on water 
quality. 

. 

EPA in coo12eration with DEQ and Ecology should evaluate the Dioxin TMDL to 
determine if it is 12rotective of beneficial uses. Evaluate monitoring data to 
determine com12liance with Dioxin TMDL. In addition, develo12 a strategy to 
address water gualitv · concerns related to TCDD in12uts from woodtreating 
facilities. Address other 12oint sources, such as other major industrial NPDES 
dischargers and major munici12al NPDES facilities with formal 12retreatment 
12rograms. And, develo12 a strategy that addresses the other source categories 
such as urban runoff and agriculture. 
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F. 

F1. 

• 

• 

• 

• 

F2. 

• 

• 

• 

Participation, Cooperation, and Consistency: Government & 
Stakeholders 

Concerns: 

Oregon and Washington each had developed water quality management plans 
for the Lower Columbia River which were not always compatible: water quality 
criteria, permit limits, and monitoring requirements often differed. State 
regulatory agencies did not always communicate on issues which confused 
agencies, the public, and permit holders. 

Federal and state agencies were inconsistent about keeping the public, the 
Tribes, local cities and counties, environmental groups, and industry groups 
involved in or informed of decision-making processes on issues affecting water 
quality. 

Decision-makers and the public lacked a comprehensive understanding of the 
River's water quality. 

l'here was a need for greater p4blic stewardship of the River. 

What was done: 

Convened diverse groups to distribute information, to survey peoples' thinking, 
and to review what the states were or were not doing. In response, the 
Program produced and disseminated an informational video, newsletter 
articles, brochures, and fact sheets. Agency staff and Steering Committee 
members presented program information to interested groups and requested 
public input in the process. 

Commissioned several studies to determine the health of the River; assessed 
and summarized the data into a series of technical reports, and developed 
specific action-oriented recommendations. 

Prepared a report that reviewed available management options to encourage 
state and federal agencies to collaborate to improve water quality management 
and to resolve conflicting regulations. This served as the impetus to 
nominating the Lower Columbia River as part of the National Estuary Program 
(NEP). 
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F3. Findings 

F3a. The public, Tribes, economic and environmental interests, and government 
agencies were invited to collaborate on study design and to review results. 
Participants reached sufficient consensus to offer technic.al and action-oriented 
recommendations. 

F4. Recommendations 

F4a. Washington and Oregon should coordinate management efforts on the Lower 
Columbia River and its sub-basins, refine a workable method for sharing data 
and resolving differences in policies and recommendations, and adopt 
common water quality standards, criteria, and beneficial uses for the Lower 
Columbia River. Tribes and federal, state, and local governments should 
collaborate to ensure consistency in regulatory activities, monitoring, and data 
collection. 

F4b. The Lower Columbia River Estuary Program (LCREP) should incorporate 
public participation in the process it uses to create a Comprehensive 
Conservation and Management Plan (CCMP). LCREP participants should 
actively direct the program. All stakeholder representatives should have 
appropriate policy-making authority and exhibit a commitment that ensures 
proper representation of their constituencies to achieve an environmentally 
sound, implementable management plan. 

F4c. The LCREP should evaluate the potential for CCMP actions also satisfying 
related resource planning requirements, such as Total Maximum Daily Loads 
(TMDL), Habitat Conservation Plans, or Coastal Zone Nonpoint Source· 
Management Program (6217). 

F4d. The CCMP should define a long-term program of educational and outreach 
efforts to .teach concepts about and to build a sense of stewardship of the 
river. The LCREP should establish an annual or biennial public workshop on 
the "state of the basin" with respect to water quality and fish-and-wildlife 
issues. 

G. Data Management: Collecting & Sharing Information 

G1. Concerns: 

• The public, state and federal agencies, or other interested groups did not have 
easy access to Bi-State Program information and other study results. As a 
result, information was not being shared among many of the agencies. 
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G2. What was done: 

• Reviewed the type and format of data available from many different sources. 

G3. Findings: 

G3a. Differences exist in the methods used to analyze contaminants; in purposes for 
data collection; in types of contaminants analyzed; and in time periods and 
areas of the River covered. These differences indicate the need to develop 
common protocols and integrated study designs. Despite these differences a 
substantial amount of data was available on the levels and sources of 
contamination. 

G3b. Water quality data are now stored in many, often incompatible formats using a 
variety of data-storage software. This makes it difficult to efficiently share 
information. 

G3c. Water quality data are often collected for short-term studies, for specific 
assessments and research needs, and to satisfy specific agency 
responsibilities. Frequently, these fragmented data are insufficient to answer 
larger questions about ecosystem management. 

G4. Recommendations: 

G4a. All agencies, companies, and consulting firms involved in Columbia River 
programs or activities should be encouraged to meet developed and agreed
upon protocols that would provide comparable water quality data. Those with 
large data bases should obtain software that will allow ·data sets to be 
produced in a uniform and agreed-upon format. 

G4b. Agencies and other investigators should use comparable and performance
based collection methods and quality assurance programs to guarantee the 
highest quality data. 

G4c. A consistent set of data elements, such as latitude-longitude, should be stored 
with the data so that the data can be more readily retrieved and used. 

G4d. The LCREP should form a work group to adopt a long-term data management, 
storage, and retrieval system/program for the tidally influenced areas of the 
Lower Columbia River. 
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Part Ill. Next Steps 

Citizen Participation 

The Lower Columbia Bi-State Water Quality Program is evolving into a new long term 
management study. Change will occur as mitigation efforts by federal, state and local 
agencies get underway. But it is clear that citizens will also need to learn how their 
individual actions affect the Columbia. 

[Recent e]Efforts to control pollution on the main stem Columbia have [been] focused 
primarily on what experts commonly refer to as "point" sources - specific sites of 
industry or municipal pollution discharge. But it is the nature of water to be 
constantly moving, picking it all up: oil from streets and highways; solvents; battery 
acids; manure; silt from construction, forestry and agriculture; fertilizers, pesticides, 
and minerals that have leached out of irrigated soils. Clearly, polluted run-off, or 
"non-point sources" delivered into the system is also impacting the health of the 
Colum.bia. 

Much in the way that we all have come to understand the importance of recycling and 
the real' difference we can make as individual recyclers, most of us will want to take 
action. As Northwesterners, we are increasingly aware that fundamental change is 
coming in how we use and think about water. [Therefore, we encourage you, if you 
have not already done so, to become a part of this community-wide discussion by 
attending one of five public evening forums.] 

[The Bi-State Steering Committee will present further detail on the findings and 
preliminary recommendations contained in this report regarding the River's health for 
comment at these forums. The forums will include a range of opportunities for public 
involvement, including the potential for small group dicussions and oral testimony as 
well as some provision for wirtten comment. The record for public input remains 
open through the close of the final forum, even if one attends an earlier forum in a 
different community] Steering Committee members will meet [immediately there] after 
the forums to finalize a set of recommendations that will serve as a beginning point 
for the newly established Lower Columbia River Estuary Program leadership. 

River Stewardship 

As the Bi-State Water Quality Study concludes this summer, the leadership of the 
Lower Columbia River Estuary Program (LCREP) stands poised to take its place to 
carry on the important work of the Columbia River. The Policy Committee will bear 
overall responsibility for the program that will produce a first draft of a Comprehensive 
Conservation & Management Plan (CCMP) in the Spring or Summer of 1997. A 
Management Committee, under the guidance of the Policy Committee, is charged 
with providing direct.ion to the day-to-day operations. The ultimate plan will provide 
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the region with a valuable tool to monitor progress and concerns so that years will not 
lapse before we know something is going awry. This is critical because shifts in the 
River's behavior and its health can be quite subtle. Continuous monitoring and an 
enforceable implementation process will assure we catch digressions early on. 

The six-year study of the Columbia's lower region by the Bi-State Program has been 
sufficient to underscore the enormity of and the competition for this magnificent 
resource. While the River is exhibiting troublesome signs, there are positive signals 
as well. We have as much an opportunity to prevent further degradation as we do to 
solve water quality problems. As scientific studies identify troubled areas, plans are 
being developed to respond either through mitigation or restoration. But a broader 
effort needs to be undertaken to prevent further, ongoing damage to the River. 

[It took European pioneers nearly two centuries to finally discover the elusive 
waterways of the Columbia River in the late 1700's. Between then and now, 
generations of families and industries have survived and prospered because of the 
Columbia. Today, two centuries later, it remains a River of continued discovery in 
many ways. Nature, first there to conquer, now presents us with another challenge. 
The task before us is to develop a little better working relationship with this River that 
has sustained us since its first discovery. Stewards -- each and every one of us.] 

The rich resources of the Columbia River have sustained prosperous communities for 
hundreds of years. Since European settlement. it has supported successful 
businesses and industries. In this century. it was "tamed" to provide hydroelectric 
power and water for irrigation. Now, the river that has served us so well needs our 
help. Our challenge for the future will be to learn to serve the river as well as it has 
served us. Each of us must play a part. Each must be a steward of the river. 

Lower Columbia River Bi-State Steering Committee 

The Bi-State Steering Committee has made substantial [great] progress since it was 
first established in 1990 through the unique interstate agreement between Oregon 
and Washington. Preliminary recommendations, presented to the citizens of Oregon 
and Washington, have grown out of six years of hard work with stakeholders learning 
about one another as well as about the River itself, evaluating and negotiating 
rational trade offs. [Not unlike what has been achieved in the Columbia River Gorge 
to protect the scenic beauty and byways as assets for both states,] [t]Ihe effort by 
Steering Committee members to reach [a similar] consensus regarding the health of 
the Columbia River [that runs through it] will reap benefits for our children and our 
childrens' children. 
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RECO MM EN DA TIONS 

The following list of technical recommendations (Monitoring/Sampling and Data 
Management Recommendations) in Part Ill are taken from the individual technical study 
reports that were prepared for or used by the Bi-State Program's consultants. This list is a 
"boiled-down" version that consolidates to avoid duplication. 

In addition, this list has been prioritized. Those recommendations receiving priority ranking 
are noted by being located in a box. 

LEAD ORGANIZATION --

DEQ, ECOLOGY, AND EPA (Incl. NEP) 
US GS/NBS 
U.S. ARMY CORPS OF ENGINEERS 
STATE AND FEDERAL FISH AND WILDLIFE AGENCIES 
HEAL TH AGENCIES 
SAMPLING PROTOCOL FOR STUDIES CONDUCTED BY ALL AGENCIES, 

CONSULTANTS, AND INDUSTRIES 

DEQ, ECOLOGY AND EPA (Incl. NEP): 

1. Assess the cumulative impacts of General Permittees discharges on receiving 
water. 

2. Calculate storm water runoff load estimates from rural nonpoint sources and from 
the cities upstream on the Willamette River, such as Albany, Corvallis, Salem and 
Eugene. 

3. Review point source Discharge Monitoring Report limits for metals of concern that 
are contributing large proportions to tributary loadings. 

4. A full inventory of chemical contaminants in the upper Columbia River and a 
complete cumulative impact analysis is recommended. Inventory and characterize 
point sources to the Canadian border. Make a database. Sample water, sediment 
and tissue upstream of Bonneville. 

5. To provide more detailed information to the Identification of Pollutants Project. use 
existing toxic air pollution monitoring and control programs to determine the sources 
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and pollutant loading contribution to the tidally influenced areas of the Lower 
Columbia River. If none exist, develop and implement such programs. 

6. Calculate loads for all minor facilities above Willamette Falls and all facilities 
located above Bonneville Dam. 

7. Compare point source load results with Tetra Tech's fish and sediment sampling 
data to determine if contaminated fish or sediment locations correspond to point 
source hot spots. 

8. Use available documentation pertaining to potential sources of chlorinated dioxins 
and furans in order to design and implement a monitoring program for improved 
tracking of these contaminants in the Lower Columbia River Basin. 

9. DEQ and Ecology, in cooperation with USGS, should conduct studies that allow 
chemical "fingerprinting" of congener-specific PCBs, dioxins, and furans on 
sediment and tissue samples collected from the Columbia River to identify 
patterns associated with specific point sources. Chemical "fingerprinting" of 
congener-specific PCBs, dioxins, and furans has not been completed for the 
Lower Columbia River Basin. It has been done in other areas where it has 
provided useful information on potential sources of these pollutants. Conduct 
source-tracking studies near high priority problem areas. 

10. Analysis methods with the lowest detection limits should be used to ensure 
accurate identification of compounds and conformity among municipalities. 

11. Increase frequency of full scan monitoring of the main-stem Columbia River 
including all tributaries with urban influence. 

12. Identify the extent, location, concentration and types of toxic pollutants in hot spots 
and conduct sampling to confirm and better define identified problem areas. Locate 
and sample additional depositional areas in the lower river. Conduct bioassays to 
assess toxicity of sediments at problem areas. This monitoring should extend at 
least from Portland (including the lower Willamette River) to Longview, Washington 

13. Use 'typical' pollutant concentration values such as those developed by NOAA to 
estimate potential pollutant loading for other Minor and/or General permittee 
discharges of the Lower Columbia River Basin for which information 1s limited or 
non-existent. 

FINAL DRAFT RECOMMENDATIONS REPORT--APRIL 30, 1996 -- PAGE 38 



-PA!ttll~·-M0NITORlm3fSAMPblNG &-DA:i:A-M.ArllAGEMEN.T_ --
RECOMMENDATIONS 

__________ ,,,,_ 

14. Place all future water quality data into one data base, such as the EPA STORET 
data base. Alternatively, have all the agencies, companies, and consulting firms 
with large data bases obtain software that will allow data sets to be produced in a 
uniform and agreed upon format. 

15. Produce up-to-date monitoring data pertaining to the presence and concentrations 
of 168 pollutants (NPDES permit application/renewal scan) for major facilities 
showing a potential for discharging high magnitude pollutant loads which are not 
presently being monitored for (SIC codes: 4952, 2621, 367 4, and 4911 ). This will 
require the consolidation of recent scans and may require some additional 
monitoring, if scans are not available. 

16. Develop a plan to require all NPDES DMR Data reporting to provide: 

Uniformity and clarity in titling monitored chemicals. Data bases are being 
developed to handle large fields of point-source data and they will need 
precise constituent identities for entry and retrieval purposes. 

Inclusion of detection limits in DMRs. This will be important for load 
calculations (useful in TMDL analysis) which are based on detection limits 
in cases where pollutants are not detected. 

Full use of NPDES discharge monitoring report (DMR)data requires uniform 
and accurate use of '<' and '>' signs in DMR reports. These designations 
can greatly influence load calculations which are usually estimated using the 
detection limits in the case of non-detected parameters. These reports 
should also include a regularly administered QNQC program. 

Computer disk DMR reporting for easy entry of monitoring data into data 
bases such as OMS (Discharge Monitoring System). This would enable 
automatic flagging of permit limit exceedences, more immediate access to 
data, timely permittee notification of necessary compliance actions, 
comparative analysis of monitoring results, facility performance tracking. 
and other efficient data audits, surveys and reviews.· An annual summary 
could be submitted on paper to reduce filing. 

Provide a central location for NPDES permit application/ renewal scans. 
ideally in an electronic data base. Scans of this nature are the best source 
of comprehensive wastewater effluent information. 
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17. Establish a system to expand monitoring of permitted point source dischargers, as 
required, to include a "beneficial uses impact analysis" and to identify the 
concentrations and loading contribution of all possible pollutants discharged 
(conduct full-scan analysis of effluent). This would be required at least once for all 
permittees and periodically for the Major permittees. 

18. In-Place Sources of Pollutants: A screening model approach should be used to 
determine the potential impacts of surface and groundwater transport of in-place 
pollutants to the Lower Columbia River. Develop conceptual models that potentially 
account for water-quality problems. Models need not be elaborate; rather they 
should be "basic hypotheses''. Attempt verification of conceptual models using 
existing data. Develop models for predicting contaminant accumulation around point 
sources in areas of the river subject to flow reversals. 

19. An assessment of sediment bed load transport of contaminants should be 
performed. 

20. Characterize the types and amounts of pollutants generated by various industries. 
Inventory use of pesticides and other toxic chemicals in the basin. 

21. Conduct additional sampling of potential problem chemicals (e.g., PCBs, Pesticides, 
Organotins). 

22. Evaluate the contribution of Tributlyin and copper anti-fouling paints to 
contamination of the Lower Columbia River. 

23. Develop a process to identify and control the sources of those chemicals that are no 
longer being manufactured. 

24. The EPA should evaluate water quality in the mainstem and estuary habitats and 
develop or modify control mechanisms for protecting listed species. 

25. Conduct an inventory of slough/backwater habitats. 

j 26. Assess methods to restore degraded and lost habitat. 

FINAL DRAFT RECOMMENDATIONS REPORT-- APRIL 30, 1996 -- PAGE 40 

) 



--. --PARTli1-: MbNITORING"/SAMPOl'ilG""& DATA -~AGEMENT - - - - - --- - - - - -
RECOMMENDATIONS 

27. A coordinated Bi-State Research Program should be established which: 

establishes a research database and builds communication among scientists, 
agencies, universities, and tribal staff; 

establishes baseline data and monitoring trends on plants, wildlife, 
environmental conditions and trends; 

• identifies research priorities and leverages funding and other resources 
necessary to fulfill those priorities; 

coordinates research carried out within the Lower Columbia River area; and 

develops publications and conferences to present research findings. 

28. Calculate pollutant loads for all Minor facilities (which contribute approximately 
10% of the overall point source pollutant load) above Willamette Falls and 
facilities located above Bonneville Dam. 

29. DEQ and Ecology should provide a central location for storing data for NP DES 
permit application/renewal scans, ideally in an electronic data base. Scans were 
difficult if not impossible to locate for both Washington and Oregon NPDES 
facilities. Scans of this nature are the best source of comprehensive wastewater 
effluent information. 

30. Ecology and DEQ should coordinate with municipalities in order to assure 
comparable analysis of chemical constituents and should use an analysis 
method with the lowest practical detection limit to ensure accurate identification 
of compounds and compatibility in urban stormwater samples from the different 
municipalities 

31. Ecology and DEQ should, in cooperation with USGS, increase the frequency of 
full scan monitoring of the mainstem Columbia including all tributaries with urban 
influence. Available information was not extensive enough to determine 
pollutant loading trends in the Lower Columbia River Basin. 

FINAL DRAFT RECOMMENDATIONS REPORT--APRIL 30, 1996 -- PAGE 41 

l 
! 



· --- - - -- -11ART Hl-:-MSNITGlRING/SAMPblNG-&-DAT A-MANAGeMEaNl'.
RECOMMENDATIONS 

.. - ---- - - - ---- -J" 

32. DEQ and Ecology, in cooperation with USGS, should conduct synoptic tributary 
mass loading evaluations that would analyze water, sediment and fish tissue 
contaminant levels and in addition at times of maximum concern (e.g., high flows, 
after or during major storm events) for water quality conditions for the Lower 
Columbia River Basin. Synoptic tributary loading evaluations have not been 
achieved to date for most toxic parameters. Information gathered from this 
research would enable mass balance estimates providing a clearer picture of 
pollutant partitioning in the Basin. 

33. Develop and use more sophisticated non-point source modeling techniques 
that would take into account such factors as soil type, vegetation cover and 
slope. Non-point source modeling would greatly increase the confidence in 
the load attributed to urban storm water run-off from non-permitted cities 
and allow load estimates to be made for agricultural and forested areas. 

34. A full inventory of chemical contaminants in the upper Columbia River and a 
complete cumulative impact analysis is recommended. Inventory and characterize 
point sources to the Canadian border. Make a database. Sample water, sediment 
and tissue upstream of Bonneville. Produce up-to-date monitoring data pertaining 
to the presence and concentrations of 168 pollutants (NPDES permit application/ 
renewal scan) for major facilities showing a potential for discharging high magnitude 
pollutant loads which are not presently being monitored. This will require the 
consolidation of recent scans and may require some additional monitoring, if scans 
are not available. 

USGS/NBS: 

1. Develop and implement a multi-state and federal agency long term monitoring 
program to measure the trend of pollutant concentrations in water. sediment. aquatic 
tissue, and to measure wildlife health (such as the mink and river otter and bald 
eagle monitoring) and fish and wildlife habitat and to determine the effectiveness of 
management measures and programs and have an annual or biennial report 

2. To understand the interactions of contaminants, the lower trophic level of species 
(aquatic insects, clams, etc.) should be included in any long term monitoring 
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3. A finer break down of land use types and more frequent monitoring should be 
performed during storm events in order to produce more refined concentration 
levels, run-off coefficients and run-off volumes. 

4. Analysis methods with the lowest detection limits should be used to ensure 
accurate identification of compounds and conformity among municipalities. 

6. Perform extensive modeling to determine the source of 'unaccounted' loads 
including pesticides, other organics and metals. 

7. Form a work group or task force to develop a Jong term data management, storage 
and rl'trieval system/program for the tidally influenced areas of the lower Columbia 
River. 

8. Backwater areas should continue to be tested and monitored as part of an overall 
program of river monitoring, but not to the exclusion of other river habitats. 

9. Conduct chemical fingerprinting of individual PCB, dioxin, and furan congeners in 
sediments and fish tissue and from suspected point and non point sources of these 
compounds. 

10. Link contaminant sources to problem areas using fate and transport models. 

U.S. ARMY CORPS OF ENGINEERS: 

1. Evaluate the role of dredging and resuspension of contaminated sediments in the 
bioaccumulation/bioconcentration of contaminants. 

~---------------------------------' 

2. Collect sediment chemistry cores and analyze sediments from different sediment 
depths (e.g., 0-2, 2-5, 5-10, 10-20, 20-30, 30+ cm) 

3. The U.S. Army Corps of Engineers (COE) should add to the existing GIS Fish and 
Wildlife Habitat maps the following list of potential data layers: 

o Bank-to-bank hydrographic surveys (bathymetry) 
o Orthophotography I topography 
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o Dredging related information - Existing, approved, and proposed 
dredged material disposal sites, site capacities, shoaling areas 

o Near shore soils classification 
o Continuation of habitat mapping using newly acquired 1995 color 

infrared aerial photography 
o Digital image processing of satellite or fixed-wing aircraft multi-spectral 

imagery 
o Acquisition of relevant data available at various agencies 

4. The COE should determine the value of different Columbia River benthic habitats in 
producing food for salmonids and evaluate the effect dredging has on these areas. 

5. The COE should identify authorized navigation channels that are only nominally 
used, or that are in sites deemed critically important to fish, for potential restoration 
of shallow water habitat. 
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STATE AND FEDERAL FISH AND WILDLIFE AGENCIES: 

1. Model food chain bioaccumulation and bioconcentration in aquatic organisms to 
evaluate the effects of any proposed source control or cleanup activities. The 
model(s) should also be suitable for the evaluation of alterations in food chains or 
habitat on contaminant accumulation in biota. 

2. Conduct wildlife toxicological studies to determine acceptable contaminant levels 
in aquatic organisms and wildlife. . 

3. Conduct sediment bioassays to evaluate toxic effects on sensitive indigenous 
benthic organisms (e.g., the amphipod Corphium sa/monis). A program of 
bioassays would help determine whether current patterns and levels of dissolved 
gases are causing deleterious effects. Develop sediment bioassay procedures 
using endemic test species. 

4. Link habitat attributes to wildlife abundance for developing guidance on habitat 
mitigation, rehabilitation, and enhancement activities. 

5. 

6. 

7. 

8. 

Conduct additional fish health studies (sampling offish) during the summer months 
using fish autopsy and enzyme assay procedures. Increased sampling effort. to 
assure collection of minimum numbers of fish of both sexes at each site, should be 
done. 

Continue the USF&WS bald eagle study. Focus on linking feeding habits and the 
duration of residency in the estuary with contaminant levels in eggs. Conduct 
additional assays to assess the relative contribution of the contaminants measured. 
to reproductive impairment. 

Continue the NBS mink and river otter study. Focus on live trapped animals. 
assessment of the relative sensitivity of mink vs. river otter to contaminants. and 
assessment of factors contributing to depressed numbers of mink in the Lower 
Columbia River. 

Use data from fisheries and wildlife management research and data collection 
activities conducted by Oregon and Washington fish and wildlife departments. 
Bonneville Power Administration, NMFS, ACOE, and the USF&WS. 
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9. Prepare and implement an Ecological (fish and wildlife) Risk Assessment plan of 
study, including rapid bioassessment in backwater areas, for the Lower Columbia 
River. 

10. Summarize the status (population characteristics, potential problems, etc.) of 
migratory and resident fish. Determine the fundamental processes regulating 
fisheries production in the river. 

11. Conduct tissue contaminant studies of piscivorous wildlife; conduct studies on the 
diet of piscivorous wildlife and fish; estimate consumption rates; target diet species 
for bioaccumulation studies. Conduct chemical analysis of stomach contents and 
surficial sediments, to determine the presence of aromatic contaminants in the fish's 
habitat. 

12. Conduct "mussel watch" type bioaccumulation studies by placing "clean" freshwater 
clams (Corbicula) in cages at locations of interest for a period of time, and then 
collect and analyze tissues. Place upstream and downstream of major sources/ 
source areas. 

13. Determine the carrying capacity of the lower river ecosystem, including food web 
characterization and distribution and abundance evaluation of selected species. 
Fund an evaluation of tributary, mainstem (including reservoirs), estuary, plume, 
near-shore ocean and marine salmon survival, ecology, carrying capacity and 
limiting factors. 

14. NMFS, BPA, COE, and BOR should cooperate in investigating the environmental 
requirements of juvenile salmonids in the estuary and near shore ocean, including 
making an assessment of the relationship between fluctuations in estuary and 
ocean environments and salmon abundance. How much of the pollutant exposure 
of migratory fish occurs while in fresh water or in marine water? What are the 
differences in habitat use and bioaccumulation of contaminants of hatchery versus 
wild salmon. 

15. The transport, binding, and transformation of contaminants of concern along the 
Lower Columbia River have not been determined. 

FINAL DRAFT RECOMMENDATIONS REPORT --APRIL 30, 1996 -- PAGE 46 



-( ~- ---P.AR.t11r°- l'JIONrrORlNGISAMPCING""& DATA MPJ"LO.GEMENI 
\_,-if.I RECOMMENDATIONS 

-- - - ·-- - -- - - -

HEAL TH AGENCIES: 

1. Local health agencies should routinely monitor popular public swimming areas, 
other high recreational use areas, and mouths of tributaries for bacteria 
contamination. 

2. Continue contaminant monitoring of popular recreational and subsistence fish 
species to assess the effects of resource management decisions on the quality of 
aquatic food resources harvested from the Lower Columbia River. 

3. Perform regional survey of fish consumption practices. There is a critical need for a 
regional assessment of fish consumption practices in the Lower Columbia River 
Basin. Such an assessment should include information about the species 
consumed, the amounts consumed, and how the fish are prepared. 

4. 

5. 

Collect fish tissue contaminant data for walleye, bass, and additional runs of 
salmon. 

Analyze fish samples for coplanar PCB congeners. 

SAMPLING PROTOCOL FOR STUDIES CONDUCTED BY ALL AGENCIES, 
CONSULTANTS, AND INDUSTRIES: 

1. Future sampling of water column metals should focus on aluminum. iron. copper. 
and lead, and assess the potentially toxic forms and concentrations of these metals. 
Mercury, arsenic, and silver concentrations in water should be assessed with more 
sensitive laboratory methods. 

2. Assessment of phytoplankton levels in water should include identification of the 
numbers and types of species present. 

3. Sediment variables such as grain size distribution and organic content should 
continue to be measured for all future studies because these variables can provide 
valuable insight into the distribution and potential toxicity of measured contaminants. 
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4. The sampling of aquatic biota should include species at different levels in the food 
chain so that the variability in bio-accumulation and bio-transfer factors can be 
assessed. 

5. Agencies, companies, and consulting firms should be encouraged to meet 
developed and then agreed upon protocols that would provide comparable water 
quality data. 

SW\WC14\WC14109Y.Doc 
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Environmental Quality Commission 
D Rule Adoption Item 
~ Action Item 
D Inti I ormatton tern A Ul!US 

Agenda Item ~ 
t 23 1996 M t' •• eem1 

Title: 

Approval of Tax Credit Applications 

Summary: 

New A.milications - Nine (9) tax credit applications with a total facility cost of $2,248,323 
are recommended for approval as follows: 

- 2 Air Quality facilities with a total facility cost of: $2,047,786 
- 2 Field Burning related facilities recommended by the Department of Agriculture 

with a total facility cost of: $ 73,458 
- 1 Noise Pollution Abatement facility with a facility cost of: $ 6,971 
- 3 Plastics Recycling facilities having a total facility cost of: $ 23,938 
- 1 Solid Waste Recycling facility with a facility cost of: $ 96,170 

One application with a claimed facility cost exceeding $250,000 was reviewed by independent 
accounting firm contractors. The review statement is attached to the application report. 

Tax credit application 4436, Weyerhaeuser Company, which claims costs for both air and water 
pollution facilities, is classified as an Air Quality facility in this report. 

Department Recommendation: 
Approve issuance of tax credit certificates for 9 applications as presented in Attachment A of the staff 
report. 

Approve the request for transfer of the remaining value of Tax Credit Certificate 2518 from 
Cynthia Squires, dba Glide Auto Service, BP to North Umpqua Business Enterprises, Inc., the new 
owner and operator of the facility. 

! 

, 
A I" " • > ,I#~ :,7+N.~ 

Direct,//;, 11L11_ .4bJ{ Report Au 
p 

~ 

1Division 1Adifiinistrator ' 

August 6, 1996 ( 
1Accommodations for disabilities are available upon request by contacting the Public Affairs Office 
at (503)229-53 l 7(voice)/(503)229-6993(IDD). 



State of Oregon 
Department of Environmental Quality Memorandum1 

Date: August 23, 1996 

To: Environmental Quality Commission 

From: Langdon Marsh, Director 

Subject: Agenda Item B, August 23, 1996 EQC Meeting 

Approval of Tax Credit Applications 

Statement of the Need for Action 

This staff report presents the staff analysis of pollution control facilities tax credit applications and the 
Department's recommendation for Commission action on these applications. The following is a summary 
of the applications presented in this report: 

Tax Credit Application Review Reports: 

TC 4287 

TC 4322 

i Dinihanian Manufacturing, Inc. 
! 

$6 381 
Pacific Sanitation 

A Reclaimed Plastic facility consisting of one 
single cavity injection mold for producing 
flower racks from reclaimed lastic. 
A Reclaimed Plastic facility consisting of a 
Kohlman-Hill, Inc. model KP2600F 

$9 205 com actor. 
TC 4475 , Portland General Electric Company An Air Pollution facility consisting of a dust 

' suppression system for controlling dust 
J $181, 04 2 emissions from a coal-burning plant 
i (Boardman . 

TC 4558 i Dinihanian Manufacturing, Inc. A Reclaimed Plastic facility consisting of a T 
i & T non-ferrous metal separator, model Met-
' . ! $8,352 Sep 40FG, and associated screens, a loader . 

L. ............................................. ..:. .............................................................................. ···················· .. l!ll.q .. ll .. ~QP.P..t?!...f.!l.t.c:J~g .. r.~.laj!.11.t:£ .. P.l.lls..t~c:, ........ .i 
i TC 4587 i City Garbage Service A Solid Waste Recycling facility consisting of i 
i i a 1990 Freightliner collection truck, three 40 i 

i J $96, 170 yd. drop boxes, five 20 yd. drop boxes and ! 
! ................................................. 1... ................................................................................................... i::i.gll,tY.. .. !J.11.i:: .. 5. .. Y..q,Jr.21.1~ .. !9.:J:q .. c:Q.'!;W.11.i::r.s..: ..................... .l 

1 A large print copy of this report is available upon request. 
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TC 4618 ! Northwest Pipeline Corporation 
' 
! $6,971 

A Noise Pollution Control facility consisting 
of a perforated disc diffuser and an associated 
relief valve that controls noise from the 
emergency venting of natural gas at the 
a licant' s meter station in Marion Ore on. 

TC 4625 Mt. Harris Farms An Air Pollution Control "Field Burning" 
facility consisting of an 18' x 40' x 60' pole 

$12,250 construction grass seed straw storage 

. ········································ . , .................................................................................................. P..Y:i.l~!r.ig.: ........................................ ················ ·································· ..... , 
TC 4629 j Alpha Nursery, Inc. An Air Pollution Control "Field Burning" j 

j facility consisting of a 22' x 80' x 130' steel j 
! $61 208 structure grass seed straw storage building ....... .J 

Tax Credit Application Review Reports With Facility Costs Exceeding $250,000 (Accountant Review 
Reports Attached). 

TC 4436 ! Weyerhaeuser Company A Water and Air Pollution Control facility 
! consisting of surface condensers, pumps, I $1, 866, 744 strainers, instrumentation and a control 
! system that reduces the quantity of organic 
' chemicals discharged to the McKenzie River 
/ and volatile organic emissions from pulp and 
! paper processes that use recycled evaporator 

. \ condensates. . ................................................................................................................................................................................................................................................................................. ~ 

Backi:round and Discussion of Issues 

There are no issues presented for discussion in this report. 

Summary of Any Prior Public Input Opportunity 

The Department does not solicit public comment on individual tax credit applications during the staff 
application review process. Opportunity for public comment exists during the Commission meeting when 
the applications are considered for action. 

Conclusions 

o The recommendations for action on the attached applications are consistent with statutory 
provisions and administrative rules related to the pollution control facilities and reclaimed plastic 
product tax credit programs. 
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0 Proposed August 23, 1996 Pollution Control Tax Credit Totals: 

Certified 
CertifiQates Certified Costs* Allocable Costs** No. 
Air Quality $1,866,744 $1,866,744 1 

CFC 0 0 0 
Field Burning 73,458 73,458 2 
Noise 6,971 6,971 1 

Hazardous Waste 0 0 0 
Plastics 23,938 23,938 3 
SW - Recycling 96,170 96,170 1 
SW - Landfill 0 0 0 
Water Quality 0 0 0 

UST 0 0 0 

TOTALS $2,248,323 $2,248,323 9 

0 Calendar Year Totals Through July 12, 1996: 

Certified 
CertifiQates C!lrtified Costs* Allocable Costs** No. 
Air Quality 345,538 345,538 1 

CFC 9,342 9,342 5 
Field Burning 594,087 517,034 8 
Noise 25,780 25,780 1 

Hazardous Waste 25,095 25,095 2 
Plastics 45, 123 45, 123 2 
SW - Recycling 18,194 18,194 1 
SW - Landfill 0 0 0 
Water Quality 840,225 840,225 3 

UST 731 954 6(13,729 5 
TOTALS $2,635,338 $2,490,060 28 

*These amounts represent the total facility costs. The actual dollars that can be 
applied as credit is calculated by multiplying the total facility cost by the 
determined percent allocable and dividing by 2. 

**These amounts represent the total eligible facility costs that are allocable to pollution control. To 
calculate the actual dollars that can be applied as credit, the certifiable allocable cost is multiplied by 50 
percent. 

[ 
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Recommendation for Commission Action 

A) The Department recommends that the Commission approve certification for the tax credit applications 
as presented in Attachment A of the Department Staff Report. 

B) The Department recommends the approval of a request for the transfer of Certificate# 2518 from 
Cynthia Squires dba Glide Auto Service, BP to North Umpqua Business Enterprises, a corporation owned 
by the previous certificate holder. The corporation is the current owner and operator of the pollution 
control facility. 

Intended Followup Actions 

Notify applicants of Environmental Quality Commission actions. 

Attachments 

A. Pollution Control Tax Credit Application Review Reports. 

Reference Documents (available upon request> 

1. ORS 468.150 through 468.190. 
2. OAR 340-16-005 through 340-16-050. 
3. ORS 468.925 through 468.965. 
4. OAR 340-17-010 through 340-17-055. 

Approved: 

Section: 

Division: 

Report Prepared By: Charles Bianchi 

Phone: 229-6149 

Date Prepared: August 7, 1996 
Charles Bianchi 
AUGEQC 
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Application No. TC-4287 

State of Oregon 
Department of Environmental Quality 

RECLAIMED PLASTIC TAX CREDIT 
TAX RELIEF APPLICATION REVIEW REPORT 

1 . Applicant 

Dinihanian Manufacturing, Inc. 
15005 N. W. Cornell Rd. 
Beaverton, Oregon 97006 

The applicant is a manufacturer of reclaimed plastic products. Manufacturing 
operations include collection, transportation, storage, regrinding and molding of recycled 
plastic. The applicant will own and operate the equipment claimed in this tax credit. 

Application was made for Reclaimed Plastic Tax Credit. 

2. Description of Equipment. Machinery or Personal Property 

The claimed equipment is one single cavity injection mold manufactured by the 
applicant and used to produce a flower rack from reclaimed plastic. 

The claimed facility investment costs: $6,381 

Copies of invoices for materials used to manufacture the mold were provided. 

3. Procedural Requirements 

The investment is governed by ORS 468.451 through 468.491, and by OAR Chapter 
340, Division 17. 

The investment met all statutory deadlines in that: 

a. The request for preliminary certification was received on September 2, 1994. 
The preliminary certification was approved on February 27, 1996. 

b. The investment was made on April 1, 1995. 

c. The request for final certification was submitted on April 12, 1996 and was filed 
complete on June 13, 1996. 

4. Evaluation of Application 

a. The investment is eligible because the equipment is necessary to manufacture a 
reclaimed plastic product. 
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b. Allocable Cost Findings 

In determining the portion of the investment costs properly allocable to 
reclaiming and recycling plastic material, the following factors from ORS 
468.486 have been considered and analyzed as indicated: 

1) The extent to which the claimed collection, transportation, processing or 
manufacturing process is used to convert reclaimed plastic into a salable 
or usable commodity. 

The equipment is to be used 100% of the time for manufacture of a 
reclaimed plastic product. 

2) Any other factors which are relevant in establishing the portion of the 
actual cost of the investment properly allocable to the collection, 
transportation or processing of reclaimed plastic or to the manufacture of 
a reclaimed plastic product. 

No other factors were considered relevant. 

The actual cost of the investment properly allocable to processing reclaimed 
plastic as determined by using these factors is 100%. 

5. Summation 

a. The investment was made in accordance with all regulatory deadlines. 

b. The investment is eligible for final tax credit certification in that the equipment is 
necessary to manufacture a reclaimed plastic product. 

c. 

d. 

The qualifying business complies with DEQ statutes and rules. 

The portion of the investment cost that is properly allocable to reclaiming and 
recycling plastic is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Reclaimed Plastic Tax Credit 
Certificate bearing the cost of $6,381 with 100% allocated to reclaiming plastic 
material, be issued for the investment claimed in Tax Credit Application No. TC-4287. 

William A. Bree 
TAX\TC42B7PL.STA 
(503) 229-6046 
June 13, 51996 

' 
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Application No. TC-4322 

State of Oregon 
Department of Environmental Quality 

RECLAIMED PLASTIC TAX CREDIT 
TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

2. 

Pacific Sanitation 
P 0 Box 17669 
Salem, Oregon 97305 

The applicant is a solid waste collection company. The applicant owns and operates the 
equipment claimed in this tax credit. 

Application was made for Reclaimed Plastic Tax Credit. 

Description of Equipment. Machinery or Personal Property 

The claimed equipment is a Kohlman-Hill Inc. model KP2600F compactor unit to 
process recycled plastic on the collection truck. 

The claimed facility investment costs: $9,205 

Copies of invoices for purchase of the compactor and associated hydraulic clutch were 
provided. 

3. Procedural Requirements 

The investment is governed by ORS 468.451 through 468.491, and by OAR Chapter 
340, Division 17. 

The investment met all statutory deadlines in that: 

a. The request for preliminary certification was received on October 31, 1994. The 
preliminary certification was approved on December 10, 1994. 

b. The investment was made on May 22, 1995. 

c. The request for final certification was submitted on February 14, 1996 and was 
filed complete on June 14, 1996. 

4. Evaluation of Application 

a. The investment is eligible because the equipment is necessary to transport 
reclaimed plastic. 
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b. Allocable Cost Findings 

In determining the portion of the investment costs properly allocable to 
reclaiming and recycling plastic material, the following factors from ORS 
468.486 have been considered and analyzed as indicated: 

1) The extent to which the claimed collection, transportation, processing or 
manufacturing process is used to convert reclaimed plastic into a salable 
or usable commodity. 

The equipment is to be used 1 00 percent of the time for transportation 
of recycled plastic. 

2) Any other factors which are relevant in establishing the portion of the 
actual cost of the investment properly allocable to the collection, 
transportation or processing of reclaimed plastic or to the manufacture of 
a reclaimed plastic product. 

No other factors were considered relevant. 

The actual cost of the investment properly allocable to processing reclaimed 
plastic as determined by using these factors is 100%. 

5. Summation 

a. The investment was made in accordance with all regulatory deadlines. 

b. 

c. 

d. 

The investment is eligible for final tax credit certification in that the equipment is 
necessary to manufacture a reclaimed plastic product. 

The qualifying business complies with DEQ statutes and rules. 

The portion of the investment cost that is properly allocable to reclaiming and 
recycling plastic is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Reclaimed Plastic Tax Credit 
Certificate bearing the cost of $9,205 with 100% allocated to reclaiming plastic 
material, be issued for the investment claimed in Tax Credit Application No. TC-4322. 

William R. Bree 
T AX\TC4322PL.ST A 
(503) 229·6046 
June 14, 1996 

i! 
' 

j~ 



1. Applicant 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

Portland General Electric Company 
121 SW Salmon Street, lWTC - 0402 
Portland, OR 97204 

Application No. TC-4475 

The applicant owns and operates a coal-burning plant that produces electricity. 

Application was made for tax credit for an air pollution control facility installed at the 
applicant's Boardman Coal Plant. 

2. Description of Facility 

The claimed facility controls the fugitive dust emissions that are produced by the 
movement of the coal. The facility consists of a dust suppression system which includes 
a surfactant tank, hydropneumatic surge tank, foam/binder combination tank, chemical 
tank, water tank, and other associated instrumentation and equipment. 

Claimed Facility Cost: $223,350.86 

A distinct portion of the claimed facility makes an insignificant contribution to the 
principal purpose of pollution control. The applicant claimed $169 .00 for material 
loading and $43.37 for capitalized property tax. The applicant also claimed $51,259.00 
as construction overhead expenses of the facility. A distant portion of these claimed 
expenses, $42,096.95, were allocated from corporate expenditure pools and would have 
been incurred without the construction of the facility. 

Ineligible costs: $42,309.32 

Adjusted claimed facility cost: $181,041.54 

Accountant's Certification was provided. 

The applicant indicated the useful life of the facility is thirty years. 



3. Procedural Requirements 

Application No. TC-4475 
Page #2 

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340, 
Division 16. 

The facility met all statutory deadlines in that: 

Installation of the facility was substantially completed on October 6, 1994 and placed into 
operation on October 10, 1994. The application for final certification was received by 
the Department on July 3, 1995, within two years of substantial completion of the 
facility. The application was found to be complete on September 20, 1995. 

4. Evaluation of Application 

a. Rationale For Eligibility 

The facility is eligible because the principal purpose of the facility is to comply with a 
requirement imposed by the Department to control air pollution. This is in accordance 
with OAR Chapter 340, Division 21, Rule 035 through 045. The Air Contaminant 
Discharge Permit for this source, Permit No. 25-0016, requires the applicant to limit the 
emissions of particulate to the atmosphere. The emission reduction is accomplished by 
the elimination of air contaminants as defined in ORS 468A.005. 

The claimed facility consists of a surfactant foam dust control system which controls dust 
generated by the movement of coal. Prior to installation of the claimed facility coal dust 
was suppressed with a water spray. Department inspections noted that during periods of 
high winds airborne dust was generated by the movement of coal at the plant site. Coal 
movement is controlled by the use of a stacker/reclaimer which can either place coal on 
the pile, or take coal from the pile and forward it to the plant, where it is burned to 
produce electricity. 

The dust suppression system was installed on the stacker/reclaimer and consists of a 
surfactant tank, hydropneumatic surge tank, foam/binder combination tank, chemical 
tank, water tank, and other associated instrumentation and equipment. The system 
generates a foam layer on the top of the moving coal. This foam then dissipates to leave 
dust particles agglomerated on larger coal particles. 

b. Eligible Cost Findings 

In determining the percentage of the certified facility cost allocable to pollution control, 
the following factors from ORS 468.190 have been considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and convert waste 
products into a salable or usable commodity. 

The facility prevents the annual loss of twelve tons of coal dust to the 

i 
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atmosphere. The applicant estimates the value to be $300. 

2) The estimated annual percent return on the investment in the facility. 

The annual operating expenses exceed income from the facility, so there 
is no return on investment. 

3) The alternative methods, equipment and costs for achieving the same 
pollution control objective. 

Other utilities were polled to see if a satisfactory type of dust suppression 
system could be found. However, the applicant designed their own 
system because it could not find any other suitable dust suppression 
system. 

4) Related savings or increase in costs which occur or may occur as a result 
of the installation of the facility. 

Gross annual income from the savings of coal would be approximately 
$300. However, the annual operating cost of the facility is higher due to 
chemical use, electricity use, and maintenance of the dust suppression 
system. 

5) Other factors which are relevant in establishing the portion of the actual 
cost of the facility properly allocable to the prevention, control or 
reduction of air pollution. 

Other than the adjustments to the claimed facility cost made by the 
Department referenced in section 2, the cost allocation review of this 
application has identified no issues to be resolved and confirms the cost 
allocation as submitted in the application. 

The actual cost of the facility properly allocable to pollution control as determined by 
using this factor or these factors is 100 % . 

5. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that the principal 
purpose of the facility is to comply with a requirement imposed by Department to 
control air pollution. 

c. The facility complies with the Department statutes and rules, and permit 
conditions. 
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d. The portion of the facility cost that is properly allocable to pollution control is 
100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility Certificate 
bearing the cost of $181,042.00 with 100% allocated to pollution control, be issued for 
the facility claimed in Tax Credit Application No. TC-4475. 

Tonia C. Garbowsky : PRC Enviromnental Management, Inc. 
September 20, 1995. 



Application No. TC-4558 

State of Oregon 
Department of Environmental Quality 

RECLAIMED PLASTIC TAX CREDIT 
TAX RELIEF APPLICATION REVIEW REPORT 

1 . App!icant 

Dinihanian Manufacturing, Inc. 
15005 N. W. Cornell Rd. 
Beaverton, Oregon 97006 

The applicant is a manufacturer of reclaimed plastic products. Manufacturing 
operations include collection, transportation, storage, regrinding, and molding of 
recycled plastic. The applicant will own and operate the equipment claimed in this tax 
credit. 

Application was made for Reclaimed Plastic Tax Credit. 

2. Descrjptjon of Equipment, Machinery or Personal Property 

3. 

The claimed equipment is a T&T non-ferrous metal separator, Model Met-Sep 40 FG, 
and the associated screens, loader and hopper used for cleaning reclaimed plastic. 

The claimed facility investment costs: $8,352 

Copies of invoices for the different components of the cleaning system were provided. 

Procedural Remijrements 

The investment is governed by ORS 468.451 through 468.491, and by OAR Chapter 
340, Division 17. 

The investment met all statutory deadlines in that: 

a. The request for preliminary certification was received on December 4, 1995. 
The preliminary certification was approved and the 30 day waiting period was 
waived on December 4, 1995. 

b. The investment was made on December 6, 1995. 

c. The request for final certification was submitted on April 1 2, 1 996 and was filed 
complete on June 13, 1996. 

l 
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4. Evaluation of Application 
a. The investment is eligible because the equipment is necessary to process 

reclaimed plastic. 

b. Allocable Cost Findings 

In determining the portion of the investment costs properly allocable to 
reclaiming and recycling plastic ·material, the following factors from ORS 
468.486 have been considered and analyzed as indicated: 

1) The extent to which the claimed collection, transportation, processing or 
manufacturing process is used to convert reclaimed plastic into a salable 
or usable commodity. 

The equipment is to be used 100% of the time for manufacture of a 
reclaimed plastic product. 

2) Any other factors which are relevant in establishing the portion of the 
actual cost of the investment properly allocable to the collection, 
transportation or processing of reclaimed plastic or to the manufacture of 
a reclaimed plastic product. 

No other factors were considered relevant. 

The actual cost of the investment properly allocable to processing reclaimed 
plastic as determined by using these factors is 100%. 

5. Summation 
a. The investment was made in accordance with all regulatory deadlines. 

b. The investment is eligible for final tax credit certification in that the equipment is 
necessary to process reclaimed plastic. 

c. The qualifying business complies with DEQ statutes and rules. 

d. The portion of the investment cost that is properly allocable to reclaiming and 
recycling plastic is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Reclaimed Plastic Tax Credit 
Certificate bearing the cost of $8,352 with 100% allocated to reclaiming plastic 
material, be issued for the investment claimed in Tax Credit Application No. TC-4558. 

William R. Bree 
TAX\TC4558PL.STA 
(503) 229-6046 
June 13, 1996 



Application TC-4587 

STATE OF OREGON 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1 . Applicant 

City Garbage Service 
1202 Willow Street 
La Grande. Oregon 97850 

The applicant operates a solid waste collection service. 

2. Description of Facility 

The facility consists of the following equipment: Collection Truck 1990 Freightliner VIN # 
IFUYZBYBOLH409; Truck Body Model 138-18-32, Serial# KA9542; 3 40 yd drop boxes; 5 20 
yd drop boxes; and 81, 5 yd. front load containers. 

Collection truck and body 
Collection containers 

Total cost claimed is $96, 170 

$54,994 
$41, 176 

The actual cost of the facility was certified by an independent public accountant. 

3. Procedural Requirements 

4. 

The facility is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 16. 

The facility met all statutory deadlines in that: 

a. The components were purchased between May 31, 1994 and December 26, 1995. 
b. The facility was placed into operation on January 1, 1996. 
c. The application for tax credit was submitted to the Department on February 7, 1996, within 

two years of substantial completion of the facility. 

Evaluation of Application 

a. The sole purpose of the facility is to prevent or reduce a substantial amount of solid 
waste. This prevention or reduction uses a material recovery process which obtains 
useful resources from material that would otherwise be solid waste, pursuant to Oregon 
Administrative Rule 340-16-025(1)(b) and (2)(d). The facility collects old corrugated 
cardboard that would otherwise be disposed of as solid waste. 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost allocable to pollution 
control, the following factors from ORS 468.190 have been considered and analyzed as 
indicated: 

l 
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1 l The extent to which the facility is used to recover and convert waste products 
jato a salable or usable commodjty. 

The facility is used 100% of the time for collection of recyclable cardboard, a 
material recovery process. 

2l The estimated annual percent return on the investment in the facility, 

Al The Applicant bas claimed a facility cost of $96, 170. The Department 
bas identified no ineligible costs relating to the collection truck and 
equipment. 

Bl Annual Percentage Return on Investment 

The applicant is required to provide cardboard recycling service. The 
applicant has calculate the average annual cash flow for the cardboard 
recycling portion of the business as negative. 

The useful life of the equipment is claimed as 10 years. 

The annual percentage return on investment is 0%. 

The actual cost of the facility properly allocable to pollution control as determined by using these 
factors is 1 00 % . 

5. Summatjoo 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for tax credit certification in that the s01e purpose of the truck and 
collection equipment is recycling of a material cardboard that would otherwise be 
disposed of as solid waste. 

c. The facility complies with DEQ statutes and permit conditions. 

d. The portion of the facility cost that is properly allocable to pollution control is 100%. 

6. Director's Recomroendatjon 

Based upon the findings, it is recommended that a Pollution Control Facility certificate bearing 
the cost of $96, 170 with 100% allocable to pollution control be issued for the facility claimed in 
Tax Credit Application TC-4587. 

William R. Bree 
TAX\TC4587RR.STA 
(503) 229-6046 
June 14, 1996 



Application No. TC-4618 

State of Oregon 
Department of Environmental Quality 

TAXRELIEF APPLICATION REVIEW REPORT 

I. Applicant 

Northwest Pipeline Corporation 
295 Chipeta Way, P.O.Box 58900 
Salt Lake City, UT 84158-0900 

The applicant owns and operates a natural gas pipeline meter station at 6327 
Stayton-Marion Road in Marion, Oregon. 

Application was made for tax credit for a noise pollution control facility. 

2. Description of Facility 

The claimed facility controls noise associated with pressure relief valve operation at 
the meter station. The station meters 150 psi natural gas to applicant's customer, 
NW Natural Gas. The facility includes a perforated-disc diffuser and associated 
relief valve. In the event ofreliefvalve activation (which occurs upon pressure 
regulator malfunction or failure), the disc/valve combination reduces the noise 
associated with the high velocity relief gas stream. 

Claimed Facility Cost: $ 6,971 

Accountant's Certification was provided. 

The applicant indicated the useful life of is 10 years. 

3. Procedural Requirements 

The facility is governed by ORS 467 and by OAR Chapter 340, Division 35. 

The facility met all statutory deadlines in that: 

Construction and installation of the facility was begun and completed in August, 
1994 and the facility was placed into operation on August 4, 1994. The 
application for final certification was received by the Department on May 6, 1996. 
The application was found to be complete on May 14, 1996, within two years of 
substantial completion of the facility. 

D34RECMl.DOC 



4. Evaluation of Application 

a. Rationale for Eligibility 

The facility is eligible because its sole purpose is to control noise. 

In the infrequent event of regulator malfunction or failure, the claimed facility 
controls noise from the emergency venting of 150 psi natural gas through a 
relief valve at the meter station. 

The diffuser disc and its companion relief valve, sized to accommodate the 
pressure drop across the disc, reduce the noise at the vent from 125 dbA (applicant 
estimate) to 89.9 dbA. 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost allocable to 
pollution control, the following factors from ORS 468.190 have been considered 
and analyzed as indicated: 

1) The extent to which the facility is used to recover and concert waste 
products into a salable or usable commodity. 

The facility does not recover or convert waste products into a salable or 
usable commodity. 

2) The estimated annual percent return on the investment in the facility. 

The applicant indicates in the application that there is no income or 
savings from the facility, so there is no return on the investment. 

3) The alternative methods, equipment and costs for achieving the same 
pollution control objective. 

Perforated disc diffusers are technically recognized as an acceptable 
method for controlling noise from pressure relief valves. Other means 
were evaluated by the applicant but found to have substantially higher 
installation and maintenance costs. 

4) Any related savings or increase in costs which occur or may occur as a 
result of the installation of the facility. 

There is no savings or increase in costs from the facility. 

D34RECM1.DOC 



5) Any other factors which are relevant in establishing the portion of the 
actual cost of the facility properly allocable to the prevention, control or 
reduction of noise pollution. 

Review of the application confirms the cost allocation as submitted. The 
sole purpose of the facility is to control noise pollution. 

The actual cost of the facility properly allocable to pollution control as determined by using 
this factor or these factors is 100%. 

5. Summation 

a. The facility was constructed and application for certification was made 
in accordance with all regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that the sole 
purpose of the facility is to control noise pollution. 

c. The facility complies with DEQ statutes and permit conditions. 

d. The portion of the facility cost that is properly allocated to pollution 
control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility 
Certificate bearing the cost of $6,971 with 100% allocated to pollution control, 
be issued for the facility claimed in Tax Credit Application No. TC-4618. 

R. Bruce Snyder 
Larnbier Professional Group, Inc. 

June 10, 1996 
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State of Oregon 
Department of Agriculture 

Application No. TC-4625 
Page 1 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Mt. Harris Farms 
P.O. Box 129 
Imbler, Oregon 97841 

The applicant owns and operates a grass seed farm operation in Union County, Oregon. 

Application was made for tax credit for an air pollution control facility. 

2. Description of Claimed Facility 

3. 

The facility described in this application is a 18' x 40' x 60' pole construction, grass seed 
straw storage building, located at 65883 McKennon Lane, Imbler, Oregon. The land and the 
buildings are owned by the applicant. 

Claimed facility cost: $12,250 
(The applicant provided copies of the Acceptance of Proposal.) 

Description of Farm Operation Plan to Reduce Open Field Burning. 

The applicant has 375 acres of perennial grass seed under cultivation. Prior to purchasing 
baling equipment and the grass straw storage building, the applicant open field burned as many 
acres as the weather and Union County Smoke Management Program permitted. 

On fields that are coming out of production (approx. 1 OD acres annually), the applicant now 
bales the straw off, waters the fields for green up, sprays with Roundup, then tills the stubble 
under. 

The applicant disposes of the straw by sale later in the year. The grass straw storage building 
was required to protect the straw from water and sunlight to maintain it's marketable quality. 

4. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340, Division 
16. The facility has met all statutory deadlines in that: 

Construction of the facility was substantially completed on July 1, 1994. The application for 
final certification was found to be complete on June 13, 1996. The application was filed within 
two years of substantial completion of the facility. 
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5. Evaluation of Application 

a. The facility is eligible under ORS 468.150 because the facility is an approved 
alternative method for field sanitation and straw utilization and disposal that reduces a 
substantial quantity of air pollution. This reduction is accomplished by reduction of air 
contaminants, defined in ORS 468A.005; by reducing the maximum acreage to be open 
burned in the Willamette Valley as required in OAR 340-26-013; and, the facility's 
qualification as a "pollution control facility", defined in OAR 340-16-025(2)(f) 
A): "Equipment, facilities, and land for gathering, densifying, processing, handling, 
storing, transporting and incorporating grass straw or straw based products which will 
result in reduction of open field burning." 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost allocable to pollution 
control, the following factors from ORS 468.190 have been considered and analyzed as 
indicated: 

1 . The extent to which the facility is used to recover and convert waste products 
into a salable or usable commodity. 

The facility promotes the conversion of a waste product (straw) into a salable 
commodity by providing protection from inclement weather . 

2. The estimated annual percent return on the investment in the facility. 

3. 

4. 

5. 

The cost of the facility does not exceed $50,000 and the ratio of time that the 
facility is used for prevention, control or reduction of air pollution is 100% of 
the entire time the facility is used for any purpose. 

The alternative methods, equipment and costs for achieving the same pollution 
control objective. 

The method chosen is an accepted method for reduction of air pollution. The 
method is one of the least costly, most effective methods of reducing air 
pollution. 

Any related savings or increase in costs which occur or may occur as a result 
of the installation of the facility. 

There is no savings or increase in costs as a result of the facility. The annual 
cash flow reported by the applicant is less than the cost difference of tilling to 
open field burning. 

Any other factors which are relevant in establishing the portion of the actual 
cost of the facility properly allocable to the prevention, control or reduction of 
air pollution. 

There are no other factors to consider in establishing the actual cost of the 
facility properly allocable to prevention, control or reduction of air pollution. 
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The actual cost of the facility properly allocable to pollution control as determined by 
using these factors is 100%. 

6. Summation 

a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible under ORS 468.150 as an approved alternative method for field 
sanitation and straw utilization and disposal that reduces a substantial quantity of air 
pollution as defined in ORS 468A.005 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility that is properly allocable to pollution control is 100%. 

7. The Department of Aariculture's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility Certificate 
bearing the cost of $12,250, with 100% allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application Number TC-4625. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
(503) 986-4701 
FAX: (503) 986-4730 

JB:rc 
June 13, 1996 
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TAX RELIEF APPLICATION REVIEW REPORT 

1 . Applicant 

Alpha Nursery, Inc. 
5050 Hazel Green Rd NE 
Salem OR 97305 

The applicant owns and operates a grass seed farm operation in Marion County, Oregon. 

Application was made for tax credit for an air pollution control facility. 

2. Description of Claimed Facility 

The facility described in this application is a 22' x 80' x 130' steel structure, grass straw 
storage building, located at 6765 Windsor Island Road, N., Salem, Oregon. The land and the 
buildings are owned by the applicant. 

Claimed facility cost: $61,208 
(Accountant's Certification was provided.) 

3. Descnotion of Farm Operation Plan to Reduce Open Field Burning. 

The applicant has 420 acres of perennial grass seed under cultivation. Prior to selecting baling 
and flailing as an alternative to thermal sanitation, the applicant open field burned and propane 
flamed approximately 300 acres annually. 

The applicant now has the bulk straw removed by a custom baler. Straw removal is followed 
by flail chopping the remaining stubble. The straw storage facility was provided by the 
applicant to assure the services of the custom baler. 

4. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340, Division 
16. The facility has met all statutory deadlines in that: 

Construction of the facility was substantially completed on August 5, 1995. The application for 
final certification was found to be complete on June 20, 1996. The application was filed within 
two years of substantial completion of the facility. 

5. Evaluation of Application 

a. The facility is eligible under ORS 468.150 because the facility is an approved 
alternative method for field sanitation and straw utilization and disposal that reduces a 
substantial quantity of air pollution. This reduction is accomplished by reduction of air 
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contaminants, defined in ORS 468A.005; by reducing the maximum acreage to be open 
burned in the Willamette Valley as required in OAR 340-26-013; and, the facility's 
qualification as a "pollution control facility", defined in OAR 340-16-025(2)(f) 
A): "Equipment, facilities, and land for gathering, densifying, processing, handling, 
storing, transporting and incorporating grass straw or straw based products which will 
result in reduction of open field burning." 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost allocable to pollution 
control, the following factors from ORS 468.190 have been considered and analyzed as 
indicated: 

1 . The extent to which the facility is used to recover and convert waste products 
into a salable or usable commodity. 

The facility promotes the conversion of a waste product (straw) into a salable 
commodity by providing protection from inclement weather. 

2. The estimated annual percent return on the investment in the facility. 

There is no annual percent return on the investment as applicant claims no 
gross annual income. 

3. The alternative methods, equipment and costs for achieving the same pollution 
control objective. 

The method chosen is an accepted method for reduction of air pollution. The 
method is one of the least costly, most effective methods of reducing air 
pollution. 

4. Any related savings or increase in costs which occur or may occur as a result 
of the installation of the facility. 

There is an increase in operating costs of $2,500 to annually maintain and 
operate the facility. These costs were considered in the return on investment 
calculation. 

5. Any other factors which are relevant in establishing the portion of the actual 
cost of the facility properly allocable to the prevention, control or reduction of 
air pollution. 

There are no other factors to consider in establishing the actual cost of the 
facility properly allocable to prevention, control or reduction of air pollution. 

The actual cost of the facility properly allocable to pollution control as determined by 
using these factors is 100%. 
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a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible under ORS 468.150 as an approved alternative method for field 
sanitation and straw utilization and disposal that reduces a substantial quantity of air 
pollution as defined in ORS 468A.005 

c. The facility complies with DEQ statutes and rules. 

d. The portion of the facility that is properly allocable to pollution control is 100%. 

7. The Department of Aariculture's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility Certificate 
bearing the cost of $61,208, with 100% allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application Number TC-4629. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
(503) 986-4701 
FAX: (503) 986-4730 

JB:rc 
June 20, 1996 



State of Oregon 
Department of Environmental Quality 

Application No. TC-4436 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

Weyerhaeuser Company 
Containerboard - Packaging 
785 N. 42nd Street 
Springfield, OR 97478 

The applicant owns and operates a containerboard manufacturing plant in 
Springfield, Oregon. 

Application was made for tax credit for a water and air pollution control 
facility. 

2. Description of Facility 

The claimed facility consists of improvements to an existing condensate 
treatment system. The improvements include new and more efficient surface 
condensers, pumps, strainers, instrumentation, and control system. These 
improvements reduce the quantity of organic chemicals (mainly methanol) 
discharged to the McKenzie River, and volatile organic air emissions (mainly 
methanol) from pulp and paper operations that use recycled evaporator 
condensates. 

Claimed Facility Cost: $2,115,522 

The claimed facility replaced portions of a facility for which a pollution control 
facility certificate has previously been issued. The previously credited 
equipment included the stripper column bottoms heat exchanger, and portions 
of the instrumentation and control systems. The applicant agreed to deduct the 
full cost of the previously credited equipment and associated engineering and 
installation work from the claimed facility cost, resulting in a total cost for 
previously credited equipment of $247,101. 
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In addition, the applicant claimed $3300 for a training class which makes an 
insignificant contribution to the principal purpose of pollution control. A 
portion of the cost of this class has already been included in the replacement 
cost determination, leaving $1677 as an additional ineligible cost. 

Ineligible Costs: $248,778 

Adjusted Facility Cost: $1,866,744 

Accountant's Certification was provided. 

The applicant indicated the useful life of the facility is 20 years. 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 
340, Division 16. 

The facility met all statutory deadlines in that: 

Installation of the facility was substantially completed on March 12, 1994, and 
placed into operation on March 12, 1994. The application for final certification 
was received by the Department on June 12, 1995. The application was found 
to be complete on January 11, 1996, within two years of substantial completion 
of the facility. 

4. Evaluation of Application 

a. Rationale For Eligibility 

the facility is eligible because the principal purpose of the facility is to 
comply with a requirement imposed by the Department to control water 
pollution. This is in accordance with OAR Chapter 340, Division 41, rule 
455. The Water Pollution Control Facility /National Pollutant Discharge 
Elimination System Permit for this source, WPCF /NPDES 101081, 
Schedule A, condition lA requires the permittee to maintain wastewater 
biological oxygen demand (BOD) below 4000 pounds/ day in the winter 
and 3000 pounds/ day in the summer. In order to comply with the 
permit requirement, the applicant replaced and upgraded older less 
efficient components of the condensate steam distillation (CSD) system, 
thereby increasing the amount of methanol and other organic 
compounds removed from the facility's wastewater. As a result of these 
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modifications, the system reduces BOD loading in the facility's 
wastewater discharge by 300-500 pounds/ day. The discharge reduction 
is accomplished by the elimination of water pollution as defined in ORS 
468B.005. 

The claimed facility also reduces air pollution in accordance with ORS 
468A.045. The Air Contaminant Discharge Permit for this source, ACDP 
208850, item 1 requires the permittee to maintain plant emissions of 
VOCs below 535 tons/year. One source of VOC emissions comes from 
the reuse of process wastewater in the production facility. Some of the 
methanol contained in that wastewater was formerly released to the 
atmosphere during processing (e.g., brownstock washers, paper 
machines, recausticizing and dissolving tank vent scrubbers). As a result 
of the claimed facility, voe emissions from the plant will be reduced by 
300 tons/year. The recovered methanol is burned in the plant's lime kiln 
and converted to carbon dioxide and water. The emission reduction 
results in the elimination of air contaminants as defined in ORS 468A.005. 

The modifications included fabrication and installation of a 6500 gallon 
steel overflow tank, a 260 gallon stainless steel flash tank, a 78,160 pound 
per hour stainless steel HPD (a brand name) surface condenser and a 
37,000 pound per hour stainless steel HPD surface condenser. The new 
system also includes installation of six Durco pumps (three model MKII 
3X1.5-10, one 2X1-10A, and two 1.SXl-4), an Alfa Laval plate heat 
exchanger (model M15 BFG), two Albany Engineered Systems strainers 
(model 575055A2 and 575052M2), a Foxboro distributed control system, 
instrumentation, piping, lighting, and foundation work. 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost allocable 
to pollution control, the following factors from ORS 468.190 have been 
considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and convert 
waste products into a salable or usable commodity. 

The facility recovers methanol from wastewater. This methanol is 
burned in the plant's lime kiln. 
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2) The estimated annual percent return on the investment in the 
facility. 

The average annual cash flow is $39,050 which results from the 
value of the lime kiln fuel replaced by burning waste methanol, 
minus the operating cost of the condensate treatment system. 
Dividing the average annual cash flow into the cost of the facility 
gives a return on investment factor of 54. Using Table 1 of OAR 
340-16-30 for a useful life of 20 years gives an annual return on 
investment of 0%. As a result, the percent allocable is 100%. 

3) The alternative methods, equipment and costs for achieving the 
same pollution control objective. 

The alternative was to continue treating the condensates in the 
effluent treatment system, to expand the wastewater treatment 
system, or to divert effluent to the municipal treatment system. 
There were no other alternatives considered for control of voe 
emissions. The system modifications are technically recognized for 
removing voes from wastewater. 

4) Any related savings or increase in costs which occur or may occur 
as a result of the installation of the facility. 

As a result of the claimed facility, additional methanol is extracted 
from the facility wastewater and is burned in the lime kiln. The 
value of the energy gained from burning this additional methanol 
is estimated to be $45,000 per year. 

5) Any other factors which are relevant in establishing the portion of 
the actual cost of the facility properly allocable to the prevention, 
control or reduction of water and air pollution. 

There are no other factors to consider in establishing the actual cost 
of the facility properly allocable to prevention, control or reduction 
of pollution. The principal purpose of the facility is to control a 
substantial quantity of water and air pollution. 

The actual cost of the facility properly allocable to pollution control as 
determined by using this factor or these factors is 100%. 
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a. The facility was constructed in accordance with all regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that the principal 
purpose of the facility is to comply with a requirement imposed by the 
Department and LRAP A (Lane Regional Air Pollution Authority) to 
control water and air pollution. 

c. The facility complies with applicable statutes, rules, and permit 
conditions of the Department and LRAP A. 

d. The portion of the facility cost that is properly allocated to pollution 
control is 100 % . 

6. Director's Reconunendation 

Based upon these findings, it is reconunended that a Pollution Control Facility 
Certificate bearing the cost of $1,866,744 with 100% allocated to pollution 
control, be issued for the facility claimed in Tax Credit Application No. 
TC-4436. 

Michael T. Gordon 
SJO Consulting Engineers, Inc. 

April 26, 1996 I 
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& SMITH, 
LLC 

CERTIFIED PUBLIC ACCOUNTANTS 

Independent Accountant's Report · 
on Applying Agreed-upon Procedures 

OREGON DEPARTMENT OF 
ENVIRONMENTAL QUALITY 

811 SW Sixth Ave. 
Portland, OR 97204 

2001 FRONT STREET N.E., SUITED 
SALEM, OR 97303-6651 

(503) 585'7751 
FAX 370-3781 

408 NORTH THIRD AVENUE 
STAYTON, OR 97383-1797 

(503) 769-2186 
FAX 769-4312 

We have performed the procedures enumerated below, which were agreed to by OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY, solely to assist them in evaluating assertions about 
claimed facility costs on Weyerhaeuser Company Pollution Control Tax Credit Application No. 4436, with 
regard to the Oregon Revised Statutes on Pollution Control Facilities Tax Credits and Oregon 
Administrative Rules on Pollution Control Tax Credits. This agreed-upon procedures engagement was 
performed in accordance with standards established by the American Institute of Certified Public 
Accountants. The sufficiency of these procedures is solely the responsibility of the specified users of the 
report. Consequently, we make no representation regarding the sufficiency of the procedures described 
below either for the purpose for which the report has been requested or for any other purpose. 

The agreed-upon procedures and our related findings are as follows: 

1. We read the Application, the Oregon Revised Statutes on Pollution Control Facilities Tax 
Credits - Section 468.150 - 468.190 (the Statues) and the Oregon Administrative Rules on 
Pollution Control Tax Credits - Section 340-16-005 through 340-16-050 (OAR's). 

2. We discussed the Application and Statutes with Mr. Gary L. Shearer of Weyerhaeuser 
Company, Mr. Lawrence S. Nichols of Isler & Co., LLC, Dave Kauth of the Oregon 
Department of Environmental Quality and Michael T. Gordon of SJO Consulting Engineers, 
Inc. 

3. We reviewed supporting documentation for 95 percent of the amount claimed on the 
Application through review of vendor invoices. All costs which we reviewed supporting the 
Application appeared to be from third party vendors. In review of the invoices, we noted 
no related parties and we inquired about related party transactions with Lawrence S. Nichols 
of Isler & Co., LLC and he also stated that none existed. 
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Portland, OR 97204 
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4. We inquired as to whether there were any extraneous direct or indirect costs that did not 
pertain directly to the construction, installation or purchase of the pollution control facility 
claimed in the application. We were informed that no extraneous direct or indirect costs 
were included in the application. Based upon our review of supporting documentation 
discussed in item no. 3 above, we noted no such costs. 

5. We discussed with Michael T. Gordon of SJO Consulting Engineers, Inc. how he had 
determined that $248,778.49 of the claimed facility costs were ineligible. These ineligible 
costs reduce the eligible pollution control facility cost to $1,866,744. 

Conclusion 

We were not engaged to, and did not, perform an examination, the objective of which would be the 
expression of an opinion on Management's assertions. Accordingly, we do not express such an opinion. 

In connection with the procedures referred to above, no matters came to our attention that caused us to 
believe that the Application should be adjusted, except for the $248, 778 of ineligible costs which 
represented $245,478 of replacement equipment for which a credit had already been taken and $3,300 of 
training costs. Had we performed additional procedures, other matters might have come to our attention 
that would have been reported to you. 

This report is intended solely for the State of Oregon Department of Environmental Quality in the 
evaluating of Pollution Control Tax Credit Application No. 4436 of Weyerhaeuser Company and should 
not be used by those who have not agreed to the procedures and taken responsibility for the sufficiency 
of the procedures for their purposes. 

fJJoldl; <(i}ail;de w [!Jmitft, LLC 

Certified Public Accountant's 
Salem, Oregon 
June 24, 1996 

T:\CLIENT7 _\70591\0R-DEQ.DOC 

BOLDT, CARLISLE & SMITH, CERTIFIED PUBLIC ACCOUNTANTS 
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NORTH UMPQU~ BUSINESS 
ENTERPRISES, INC_ 

DBA Glide A~to Ser~ice, BP 
20244 N. Urnpq~a H1gh~ay 

I?O Bo::K 704 
Glide, Orego= 97443 

Telephone 541-496-3286 

June 6, 1996 

DEQ 
Management Services Division 
Tax Credit Program 
811 SW Sixth Ave. 
Portland, Oregon 97204 

To Whom it May Concern: 

Telecopier 541-496-3058 

I incorporated Glide Auto Service, BP gas station at 20244 
North Umpqua Hwy, Glide, Oregon, at the end of March, 1996, under 
the name North Umpqua Business Enterprises, Inc., dba Glide Auto 
Service, BP. 

Pursuant to OAR 150-315.304(10), I would like to have 
Certificate number 2518 transferred into North Umpqua Business 
Enterprises. A copy of the Certificate and a letter referencing 
same is enclosed with this request. 

If you have any questions, or need further information, please 
feel free to contact me. 

Sincerely, 

Cynthia Squires 

enc. 
CS:cs 
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STA TE OF BREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

POLLUTION CONTROL FACILITY CERTIFICATE 

Certificate No: 251 8 
Date of Issue: 6/14/91 
Date of Reissue: 4/12/9p 
Application No: 3383 

ISSUED TO: LOCATION OF POLLUTION CONTROL FACILITY: 

Cynthia Squires 
dba Glide Auto Service, BP 20244 N. Umpqua Hwy. 
1 038 Pine Ridge Drive Glide 
Glide, Oregon 97443 

ATTENTION: Cynthia Squires 

AS: I I LESSEE IXI OWNER {XI !NDIV I I PARTNER I I CORP I I NON-PROFIT I I CO-OP 

DESCRIPTION OF POLLUTION CONTROL FACILITY: 

Installation of four fiberglass tanks and piping, spill containment basins and a tank monitor. 

TYPE OF POLLUTION CONTROL FACILITY: 
I I AIR I I NOISE IX I WATER I I SOLID WASTE I I HAZARDOUS WASTE I I USED OIL 

DATE FACILITY COMPLETED: 11 /8/89 PLACED INTO OPERATION: 10/8/89 

ACTUAL COST OF POLLUTION CONTROL FACILITY: $54,918.00 

PERCENT OF ACTUAL COST PROPERLY ALLOCABLE TO POLLUTION CONTROL: 85% 

Based upon the information contained in the application referenced above, the Environmental Quality 
Commission certifies that the facility described herein was erected, constructed or installed in accordance with 
the requirements of subsection (1 I of ORS 468.165, and is designed for, and is being operated or will operate 
to a substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or 
solid waste, hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS 
Chapters 454, 459, 467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of 
the State of Oregon, the regulations of the Department of Environmental Quality and the following special 
conditions: 

1 . The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, 
controlling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or 
method of operation of the facility and if, for any reason, the facility ceases to operate for its intended 

I 3 

pollution control ourpose. 

Any reports or monitoring data requested by the Department of Environmental Quality -shall be piomptly 
provided. 

NOTE: The facility described herein is not eligible to receive tax credit certification as an Energy 
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, ii the person issued 
the Certificate elects to take the tax credit relief under ORS 316.097 or 317.072. 

CERTIFICATE TRANSFER 

From: Harold H. Young I To: Cynthia Squires 

/' ,, -
;;!'~,£~?~ Signed: 

,,,, /L . 
(William W. Wessinger, Chairman) Yb".. ' ~-:J:!..t..A 

l 7 
Approved by the Environmental Quality Commission on the 12th day of April, 1996. 

Statt. 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Date: August 5, 1996 

Environmental Quality Comm;si .. oon . 

Langdon Marsh, Director iJffl4 ~L 
Agenda Item C, Appeal ofthaenial of Kinross Copper Corporation's National 
Pollutant Discharge Elimination System Permit Application No. 997233, EQC 
Meeting: August 23, 1996 

Statement of Purpose 

The parties to this matter have agreed to the form of a recommended final order. A copy of the 
Recommended Findings of Fact, Conclusions of Law and Final Order is attached for the 
Environmental Quality Commission's consideration. The recommended order would uphold the 
Department's decision to deny Kinross' NPDES permit application. 

Because this matter involves the denial of a permit, rather than an assessment of civil penalty, the 
hearings officer can only make a recommendation to the Environmental Quality Commission. The 
final order must be entered by the Commission. 

Background 

Kinross Copper Corporation ("Kinross"), in July 1992, applied for a National Pollutant Discharge 
Elimination System Permit ("NPDES permit") from the Department of Environmental Quality for 
discharges from a proposed underground copper mine and associated surface ore processing (the 
"Bornite Project"). The application was denied on March 21, 1995 since OAR 340-41-470 
prohibits new industrial wastewater discharges within the North Santiam River Basin. Kinross 
appealed the denial on April 7, 1995. Kinross is the lessee of a mining claim within the Cedar 
Creek drainage of the Little North Santiam River, which is a tributary of the North Santiam River. 
Issuance ofNPDES permits for new industrial discharges in the North Santiam River Basin is 
prohibited under OAR 340-41-470(7)(a). 

The Bornite Project, as proposed by Kinross, would require the construction of an ore tailings 
impoundment, which would hold groundwater from the mine, wastewater from ore processing 
and site stormwater runoff. The impoundment would require discharge into a nearby stream. 
These discharges would require a NPDES permit under state and federal law. As stated above, 
the Department denied Kinross' application for an NPDES permit and Kinross appealed the 
denial. The appeal was referred to Lawrence S. Smith, the Envirorimental Quality Commission's 
hearings officer for issuance of a recommended order for the Environmental Quality 
Commission's review. 
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The appeal from Kinross raised five grounds for reversing the denial of the application: 
(1) Promulgation of OAR 340-41-470 exceeded the Commission's statutory rulemaking 
authority; 
(2) OAR 340-41-470 is invalid because it conflicts with the federal Mining Act of 1872, the 
Multiple Use Mining Act of 1955, the National Forest Management Act of 1976, and related 
federal statutes and regulations. These statutes, both together and individually, indicate a federal 
policy in favor of mineral development on federal land, according to Kinross; 
(3) OAR 340-41-470 violates Kinross' constitutional rights under the Equal Protection clause of 
Article I, section 20 of the Oregon Constitution and under the Privileges and Immunities Clause 
of the Fourteenth Amendment of the United States Constitution by allowing other discharges that 
are potentially more polluting than the proposed Bornite Project; 
(4) The denial of the permit application constitutes a "takings" under Article I, section 18 of the 
Oregon Constitution and under the Fifth and Fourteenth Amendments of the United States 
Constitution for which compensation is required; 
(5) The prohibitions contained in OAR 340-41-470 are poor public policy and the Commission 
should not enforce the provisions. 

Party status was requested by nine persons and granted to North Santiam Watershed Council, the 
City of Salem, Northwest Environmental Defense Center, Northwest Environmental Advocates, 
Oregon Natural Resources Defense Council, the Sierra Club, and Local 290 Plumbers and 
Steamfitters. Party status was denied to Scott Forester and limited party status was granted to 
Citizens Interested in Bull Run, Inc. 

On December 22, 1995, after briefing and arguments, Mr. Smith issued a Prehearing Ruling on 
Legal Issues. In that order Mr. Smith concluded that the Commission did not exceed its statutory 
authority by promulgating OAR 340-41-4 70. Kinross, in its prehearing memorandums withdrew 
its third claim. Decisions on the other grounds (grounds 2, 4 and 5) raised in Kinross' appeal 
were deferred pending further discovery. 

Kinross has withdrawn the remainder of its claims from consideration in this forum or in any 
appeal of the recommended order. Kinross further purports to reserve the right to raise the claims 
in an independent judicial proceeding. The Department and the parties have not consented to any 
reservation of claims from this proceeding. 

Authority of the Commission with Respect to the Issue 

The statutory authority to deny NPDES permits and to review appeals of denials is granted to the 
Commission under OAR 340-45-050. 
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Department Recommendation 

The Department recommends that the Commission adopt the Recommended Findings of Fact, 
Conclusions of Law, and Final Order, dated June 26, 1996 as its own. All parties have agreed to 
the form of the recommended order. In the event that the Commission intends to change the 
recommended order, North Santiam Watershed Council has requested that the Commission 
postpone adoption of the order until its October meeting so that any objections to the changes can 
be heard by the Commission. 

Attachments 

1. Recommended Findings of Fact, Conclusions of Law, and Final Order, dated June 26, 1996. 
2. Prehearing Ruling on Legal Issues, dated December 22, 1995. 
3. Kinross Copper Corporation's Request for a Contested Case Hearing, dated April 7, 1995. 
4. Denial ofNPDES Permit Application No. 997233, dated March 21, 1995. 

Reference Documents (available upon request) 

1. OAR Chapter 340, Divisions 41and45 
2. Orders of Party Status 
3. Briefs and Memorandums regarding Party Status 
4. Briefs and Memorandums regarding Discovery 
5. NPDES Permit Application No. 997233 

Report Prepared By: Susan M. Greco 
Phone: (503) 229-5213 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the Matter of the Denial of KINROSS ) 
COPPER CORPORATION's National ) 
Pollutant Discharge Elimination System ) 
Permit Application No. 997233 ) 

RECOMMENDED FINDINGS OF FACT, 
CONCLUSIONS OF LAW, AND FINAL 
ORDER 

9 INTRODUCTION 

10 This matter is a contested case, pursuant to OAR 340-45-050, on the Department of 

11 Environmental Quality's denial of Kinross Copper Corporation's application for a National 

12 Pollutant Discharge Elimination System ("NPDES") permit (application number 997233). 

13 For the reasons set forth below, the Hearings Officer recommends that the Environmental 

14 Quality Commission (the "EQC") affirm the denial and adopt the following findings of fact, 

15 conclusions of law, and final order. 

16 FINDINGS OF FACT 

17 1. Kinross Copper Corporation ("Kinross") is the exclusive lessee of unpatented 

18 mining claims on federal land in the Detroit Ranger District of the Willamette National 

19 Forest in Marion County, Oregon. Kinross proposes to develop the claims with an 

20 underground copper mine and associated ore processing facilities (the "Bomite Project"). 

21 The Bornite Project lies entirely within the Cedar Creek drainage of the Little North Santiam 

22 River, which, in tum, is a tributary of the North Santiam River. 

23 2. On June 7, 1991, Kinross's predecessor in interest submitted a Plan of 

24 Operations for the Bomite Project to the U.S. Forest Service. On April 22, 1993, the Forest 

25 Supervisor of the Willamette National Forest adopted a Record of Decision ("ROD") and 

26 Final Environmental Impact Statement ("FEIS ") that analyzed a modified version of the 
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1 project. The ROD and FEIS recognized that the Bornite Project as proposed would require 

2 an NPDES permit from the Oregon Department of Environmental Quality ("DEQ") for 

3 discharges to surface streams of groundwater pumped from the mine and of process 

4 wastewaters from the above-ground ore concentration facilities. 

5 3. On July 22, 1992, Kinross's predecessor in interest submitted to DEQ an 

6 application for an NPDES permit that would allow the Bornite Project to discharge 

7 groundwater pumped from the mine, process wastewaters, and other wastewaters from the 

8 proposed tailings impoundment into a surface stream adjacent to the proposed project. DEQ 

9 reviewed and ultimately denied the application on March 21, 1995. The sole ground for 

10 denial was that OAR 340-41-470(7)(a) prohibits the issuance of NPDES permits for new 

11 industrial discharges within the North Santiam River Subbasin, which includes the Bornite 

12 Project as proposed by Kinross. 

13 4. Pursuant to OAR 340c45-050, Kinross on April 7, 1995 filed its request for a 

14 contested case hearing before the EQC on the denial of its application. Subsequently, party 

- 15 status in the contested case was granted to the North Santiam Watershed Council, the City of 

16 Salem, Northwest Environmental Defense Center, Northwest Environmental Advocates, 

17 Oregon Natural Resources Defense Council, the Sierra Club, and Local 290, Plumbers and 

18 Steamfitters. In addition, limited party status was granted to Citizens Interested in Bull Run, 

19 Inc. 

20 5. Kinross asserted five bases for its contested case hearing: First, that the 

21 prohibition in OAR 340-41-470 against issuing NPDES permits for new industrial waste 

22 discharges exceeds the EQC's statutory rulemaking authority under ORS 468.015, 468.020, 

23 468B.015, and 468B.020; second, that the discharge prohibitions in OAR 340-41-470 are 

24 invalid because they conflict with the federal Mining Act of 1872, the Multiple Use Mining 

25 Act of 1955, the National Forest Management Act of 1976, and related federal statutes and 

26 regulations, all of which Kinross claims include a clear federal policy in favor of mineral 
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1 development on federal lands; third, that OAR 340-41-470 violates Kinross's rights under the 

2 Equal Protection provisions of Article I, section 20 of the Oregon Constitution and under the 

3 Privileges and Immunities Clause of the Fourteenth Amendment of the U.S. Constitution; 

4 fourth, that the denial of Kinross's permit application constitutes a "taking" for which 

5 compensation is required under Article I, section 18 of the Oregon Constitution and under 

6 the Fifth and Fourteenth Amendments to the U.S. Constitution; and fifth, that the prohibition 

7 on new NPDES permits for industrial waste discharges pursuant to OAR 340-41-470 is poor 

8 public policy and thus that the EQC should refuse to enforce it. 

9 6. After briefing and argument, the Hearings Officer ruled that the EQC had 

10 statutory authority to promulgate the OAR 340-41-470 (finding against Kinross's claim 1 in 

11 Paragraph 5), and Kinross does not seek consideration of its remaining claims in this forum 

12 or in any appeal of this order. DEQ and the other parties have not consented to any 

13 reservation of claims. 

14 CONCLUSIONS OF LAW 

-15 1. Within the North Santiam River Subbasin, OAR 340-41-470(7)(a) prohibits the 

16 issuance of NPDES permits for new industrial waste discharges. 

17 a. Kinross's NPDES permit application for this proposed project is an 

18 application for a discharge within the North Santiam River Subbasin. 

19 

20 

21 

22 

b. Kinross's NPDES permit application for this proposed project is an. 

application for a new discharge because tJ;e proposed discharge has not been 

previously permitted. OAR 340-41-470(2)(d). 

c. Kinross's NPDES permit application for this proposed project proposes 

23 a discharge of, among other wastewaters, groundwater pumped from the underground 

24 mine works and wastewater from the ore concentration process. Groundwater 

25 pumped from the underground mine works, wastewater from the ore concentration 

26 Ill 
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1 process, and other water from the project that comes into contact with these waters 

2 are all industrial waste discharges. 

3 2. For these reasons, the proposed discharge is prohibited by OAR 340-41-

4 470(7)(a). 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

-15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3. 

4. 

The EQC had statutory authority to adopt OAR 340-41-470(7)(a). 

Because OAR 340-41-470(7)(a) prohibits the proposed discharge, Kinross's 

NPDES permit application is denied. 

FINAL ORDER 

for the foregoing reasons, DEQ's decision denying NPDES permit application number 

997233 is affirmed. The application is denied. 

DATED this 2.G day of June, 1996. 

~'~H'clC/ xf ,J;,tJtl-
Lltwrence S. Smith 
Hearings Officer 

26 IJK0659.PLE 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF: 

KINROSS COPPER CORPORATION'S 
NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM PERMIT 
APPLICATION No. 997233 

) 

) 

) 

) 

) 

) 

PREHEARING RULING ON 
LEGAL ISSUES 

On October 18, 1995, the Department of Environmental Quality (DEQ) 
moved for a prehearing ruling on legal issues. The intervening parties filed 
supporting responses. Applicant Kinross responded to DEQ's motion on 
November 22, 1995. Replies by DEQ and the intervening parties were received 
by December 11, 1995, and further response by applicant Kinross on 
December 15, 1995. All these filings and attached memoranda were considered. 

Respondent Kinross did not respond to DEQ's motion on the first 
ground asserted by Kinross in its request for hearing, that the Three Basin 
Rule (OAR 340-41-470) exceeds the statutory rulemaking authority of the 
Environmental Quality Commission (EQC) . DEQ' s arguments are accepted. EQC 
did not exceed its statutory rulemaking authority when pro~ulgating the Three 
Basin Rule (OAR 340-41-470). 

Applicant Kinross withdrew ground three in its request for hearing 
and agreed that its fifth ground, alleging poor public policy, was not a 
proper issue for the hearings officer. 

The remaining grounds in applicant Kinross' request for hearing are 
grounds two and four. Ground two is whether the Three Basin Rule conflicts 
with federal law to the extent that it conflicts with the supremacy clause of 
article VI of the U.S. Constitution. Ground four is whether the ap~lication 

of the Three Basin Rule in this case is an unconstitutional taking prohibited 
by the fifth amendment and fourteenth amendments to the U.S. Constitution. In 
their memoranda on this issue, the parties submitted a significant amount of 
evidence to support facts asserted in their memoranda. There has been no 
factfinding on these issues. Such factfinding is needed for legal resolution 
of these issues, both at the hearing level and on review. A ruling on grounds 
two and four is deferred until after a factfinding hearing. The record of 
this hearing will also assist EQC in addressing Kinross' fifth ground of poor 
public policy. 

This hearing will be scheduled as soon as possible under the 
circumstances. Please contact Larry Knudsen to arrange the scheduling for the 
hearing and informal resolution of any requests for discovery. If such 
requests cannot be informally resolved, the requesting party may file a motion 
for discovery with the hearings officer, specifying the material sought. 

to 
its 

Rule 

IT IS HEREBY ORDERED that DEQ's arguments are accepted in regards 
Kinross' first ground of its request for hearing. EQC did not exceed 
statutory rulemaking authority when promulgating the Three Basin 
(OAR 340-41-470). 

IT IS HEREBY ORDERED that a factfinding hearing in this matter will 
be scheduled as soon as possible under the circumstances. 

ENVIRONMENTAL QUALITY COMMISSION 

Lawrence S. Smith 
Hearings Officer 

Signed this 22nd day of December, 1995 
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April 7, 1995 OFflCE OF THE DIRECTOR 

BY MESSENGER 

Ms. Lydia Taylor 
Interim Director 
Oregon Department of Environmental Quality 
811 S.W. Sixth Avenue, 7th Floor 
Portland, Oregon 97204 

R0 • Kinross Copper Corporation's Request for a 
Contesced Case Hearing on the Denial of Its 
NPDES Permit Application (NPDES Permit 
Aoolication No. 997233; ?ile No. 105962) 

Dear Ms. Taylor: 

We represent Kinross Copper Corporation. Enclosed 
are the original and three copies of Kinross' request for a 
contested case hearing before the Environmental Quality ~ 
Commission. The request concerns the Deparcment' s March 2.1, 
1995, denial of Kinross' NPDES permit application (NPDES Permit 
Application No. 997233). 

~hank you for your assistance in processing this 
request. 

MRC:bak 
Enclosures 
cc (w/encl.) 

?OXl-182544.~ 15567 0002 

SE . .\TTL;: 

Very truly yours, 

~~ 
Of Attorneys for Kinross 
Copper Corporation 

Mr. Michael Downs, DEQ (by messenger) 
Mr. Steve Greenwood," DEQ (by mail) 
Ms. Barbara Burton, DEQ (by mail) 
Mr. Tim Mcfetridge, DEQ (by mail) 
Mr. Allen Gordon, Kinross (by mail) 

W.-\StlJNCTON. ro1<.TL.-1..-.;o. 
O+ltGO\. IV.\SHl"-G:C"-

·;_.-..-.COL'llE;<. 
'·~ 'l.jHl:'.'CLV,'\" 

BOISE. 
10.>.HO 

) . .\LTL . .\KOCITY. 
•.-:-.>.H DISTRICT l.)F cou.:.•,1 B!.-1. 



ORIGINAL 
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the matter of the denial of 
Kinross Copper Corporation's 
National Pollutant Discharge 
Elimination System Permit 
Application No. 997233 

KINROSS COPPER CORPORATION'S 
REQUEST FOR A CONTESTED CASE 
HEARING 

A. REQUEST FOR A CONTESTED CASE HEARING 

1. Kinross Copper Corporation ("Kinross") is an 

applicant for a National Pollutant Discharge Elimination System 

. ("NPDES") permit, NPDES Permit Application No. 997233 (File 

No. 106962). The permit would authorize discharges of process 

and other waters from a proposed underground copper mine and 

ore processing plant to a tributary of the North Santiam River. 

2. In a letter to Kinross dated March 21, 1995, the 

Department of Environmental Quality ("DEQ") denied Kinross' 

application on the ground that a DEQ rule,, OAR 340-41-470, 

prohibits discharges of industrial process wastewater within 

the North Santiam Ri~ Subbasin. A copy of the denial is 

attached. 

3. Pursuant to OAR 340-45-050, and for the reasons set 

forth below, Kinross requests a contested case hearing before 

the Environmental Quality Commission ( "EQC") on 'the denial of 

the application. 

1 - KINROSS COPPER CORPO~~TION'S REQUEST FOR A CONTESTED CASE 
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B. APPLICJu\!T AND LEGAL COiJNSEL 

4. Kinross is a Nevada corpcration qualified to do 

business in Oregon. Kinross' address is: 

Kinross Copper Corporation 
Suite 400 
185 S. State Street 
Salt Lake City, Utah 84111 

telephone: 
facsimile: 

(801) 363-9152 
(801) 363-8747 

5. Kinross is represented in this proceeding by: 

Phillip D. Chadsey, OSB No. 66028 
Margaret D. Kirkpatrick, OSB No. 82304 
Michael R. Campbell, OSB No. 87001 
Stoel Rives Boley Jones & Grey 
Suite 2300 
900 S.W. Fifth Avenue 
Portland, Oregon 97204-1268 

telephone: 
facsimile: 

(503) 224-3380 
(503) 220-2480 

C. FACTUAL BACKGROUND 

6. Kinross owns unpatented mining claims within the 

' Willamette National Forest in Marion County, Oregon. Kinrosd, 

proposes to develop some of these claims near Cedar Creek with 

an underground copper mine and associated surf ace ore 

processing facilities (the "Bornite Project"). 

7. A necessary feature of the Bornite Project is an ore 

tailings impoundment. The tailings impoundment would hold 

groundwater pumped from the mine, wastewater from above-ground 

ore processing facilities, and runoff from rain and melting 

snow. 

8. Because of high seasonal precipitation and steep 

terrain in the area of the proposed mine, water will inevitably 
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accumulate ~n the tailings impoundment in excess of its 

capacity and will need to be discharged periodically to nearby 

streams. Under state and federal law, the discharges require 

an NPDES permit from DEQ. Accordingly, Kinross applied to DEQ 

in July 1992 for an NPDES permit for the discharges from the 

tailings impoundment. 1 

9. DEQ's March 21, 1995, denial of Kinross' permit 

application was not based on the quality of the water that 

Kinross proposes to discharge. Indeed, in a January 21, 1994 

memorandum to the EQC, then DEQ Director Fred Hansen stated 

that the discharge would meet all water quality standards and 

would not threaten or harm any designated beneficial uses of 

the receiving waters. Rather, DEQ's denial of Kinross' 

application was based solely on OAR 340-41-~70. That rule 

prohibits DEQ from issuing NPDES permits for new industrial . 

wastewater discharges, including process wastewater dischargJs 

from mining operations, in the North Santiam River Subbasin and 

two other subbasins, regardless of the quality of the water 

discharged. 

10. Although OAR 340-41-470 prohibits NPDES permits for 

new industrial discharges in the North Santiam, Clackamas, and 

upper McKenzie River Subbasins, it authorizes new NPDES permits 

or state Water Pollution Control Facilities (WPCF) permits for 

storm water discharges, certain dredging activities, and other 

1 Kinross was named Plexus, Inc., when its application 
was submitted to DEQ. Kinross resubmitted the application to 
DEQ in September 1993. 
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activities that may have significant effects on water quality 

in these basins. Moreover, DEQ has in the past issued NPDES 

permits for new discharges in these subbasins in violation of 

an absolute prohibition on new discharges contained in a 

version of OAR 340-41-470 that was in effect between 1977 and 

1994. 

D. GROUNDS FOR REVERSING DEQ'S DENIAL 

11. Without limiting its right to challenge the denial of 

its NPDES permit application on any other grounds, Kinross sets 

forth the following ground.s for reversing the denial. 

FIRST GROUND 

12. The· prohibition in OAR 340-41-470 against issuing 

NPDES permits for new industrial waste discharges exceeds the 

EQC's statutory rulemaking authority. 

13. Under ORS 468.015 and 468.020(1), the EQC's 

rulemaking authority must be exercised in a manner consistenb· 

with the policies and purposes set forth in, among other 

statutes, ORS chapter 4688. ORS 4688.015 and 4688.020 set 

forth the state's water pollution control policies. Those 

policies are to prevent and eliminate ''pollution,'' which is 

defined in ORS 4688.005 as conditions that create public 

0 
0 

nuisances or that are detrimental to the beneficial uses of the 

state's waters. Nothing in ORS chapter 4688 or other state 

statutes authorizes the EQC to prohibit discharges that do not 

create public nuisances or otherwise have an adverse effect on 

beneficial uses of the state's waters. Because OAR 340-41-470 

prohibits NPDES permits for new industrial wastewater 
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discharges regardless of the quality of the wastewater, it 

exceeds the EQC's rulemaking authority and cannot form the 

basis for denying Kinross' NPDES permit application. 

SECOND GROUND 

14. State actions must be consistent with federal law 

under the supremacy clause of article VI of the U.S. 

Constitution. The absolute prohibition on new NPDES permits 

for industrial waste discharges contained in OAR 340-41-470 

conflicts with the federal Mining Act.of 1872, 30 U.S.C. § 22, 

et seq., the federal Multiple Use Mining Act of 1955, 30 U.S.C. 

§ 601, et seq., the National Forest Management Act of 1976, 

16 U.S.C. § 1600, et seq., and related federal statutes and 

regulations, all of which {nclude a clear federal policy in 

favor of mineral development on federal lands, including 

federal lands within National Forests. 

15. By prohibiting process wastewater discharges to 0 
; 

surface waters from mining operations on National Forest lands 

within the North Santiam, Clackamas, and McKenzie River 

Subbasins, OAR 340-41-470 precludes all mineral development on 

those lands that requires surface water discharges, regardless 

of environmental and health effects. In particular, the denial 

of Kinross' NPDES permit application precludes the development 

of Kinross' mining claim within the Willamette National Forest, 

even though Kinross' proposed discharge would meet state and 

federal instream water quality standards and fully protect all 

beneficial uses of the receiving waters. Accordingly, the 

5 - KINROSS COPPER CORPORATION'S REQUEST FOR A CONTESTED CASE 
HEARING 

·-:-



denial of Kinross' NPDES permit application violates the 

supremacy clause of article VI of the U.S. Constitution. 

THIRD GROUND 

16. Article I, section 20, of the Oregon Constitution 

prohibits "granting to any citizen or class of citizens 

privileges or immunities which, upon the same terms, shall not 

equally belong to all citizens." The fourteenth amendment to 

the U.S. Constitution prohibits a state from denying "any 

person within its jurisdiction the equal protection of the 

laws. 11 

17. By prohibiting NPDES permits for new industrial 

discharges, regardless of the quality of the discharge, while 

allowing other discharges that are potentially more detrimental ..... 

to water quality and beneficial uses, OAR 340-41-470 violates 

Kinross' rights under article I, section 20, of the Oregon 

Constitution and under the fourteenth amendment to the U.S. i 

Constitution. Similarly, DEQ also violates Kinross' rights 

under these constitutional provisions by continuing to allow 

' 0 

existing discharges that were prohibited by OAR 340-41-470 when 

permits for those discharges were originally issued, while at 

the same time denying Kinross' application. 

FOURTH GROUND 

18. Article I, section 18, of the Oregon Constitution 

provides that "[p]rivate property shall not be taken for public 

use . without just compensation." The fifth amendment to 

the U.S. Constitution, by incorporation into the fourteenth 
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amendment, provides, "nor shall private property be taken for 

public use, without just compensation." 

19. Kinross' mining claims cannot be developed without 

surf ace water discharges from the proposed tailings 

impoundment. In the absence of an NPDES permit, however, those 

discharges are illegal. Therefore, even if the adoption of OAR 

340-41-470 is within the EQC's statutory authority, and even if 

Kinross' NPDES permit application can otherwise legally be 

denied on the basis of the rule, the denial deprives Kinross of 

its property interest in its mining claims without just 

compensation. The denial of the permit, then, violates 

article I, section 18, of the Oregon Constitution and the fifth 

and fourceenth amendments to the U.S. Constitution. 

FIFTH GROUND 

20. The prohibition on new NPDES permits for industrial , 

waste discharges in the North Santiam River Subbasin and in tfhe 

other Subbasins subject to OAR 340-41-470 is poor public 

policy, even if, contrary to the argument .above, the policy is 

within the EQC's statutory authority. The. prohibition 

precludes the EQC from considering the relative costs and 

benefits of new industrial wastewater discharges in these 

subbasins under the state's antidegradation policy set forth in 

OAR 340-41-026. The result, as in this instance, is the denial 

of projects that have substantial economic benefits even though 

wastewater discharges from the projects will have no or 

insignificant effects on water quality and will not impair any 

beneficial uses of the receiving waters. 
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E. REQUESTED RELIE? 

21. For the reasons stated above, the EQC should: 

a. Grant Kinross' request for a contested case 

hearing; 

b. Reverse DEQ's denial of Kinross' application for 

an NPDES permit; 

c. Repeal, amend, or waive the provisions of OAR 

340-41-470 that prohibit NPDES permits for new industrial 

wastewater discharges in the North Santiam River Subbasin; and 

d. Direct DEQ to reconsider Kinross' NPDES permit 

application and co issue the permit expeditiously if ic meets 

DATED: April 7, 

Chadsey, OSB 66028 
Margar t D. Kirkpatrick, 0 No. 823'04 
Michael R. Campbell, OSB No. 87001 °0 

Stoel Rives Boley Jones & Grey 
Suite 2300 
900 S.W. Fifth Avenue 
Portland, Oregon 9720~-1268 

Attorneys for 
Kinross Copper Corporation 
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HEARING 

~. 
r 
I 
g 



-· .-----------

Allen Gordon 
Vice President, Technical Services 
Kinross Copper Corporacion 
185 S. State Street 
Salt Lake City. UT 84111 

Dear ML Gordon: 

March 21. 1995 

Re: WQ-Kinross Copper 
File No. 106962 
Marion County 
NPDES Permic Applicacion No. 997233 
App licacion Denial 

~n 
DEPARTMENT-OF 

ENVIRONMENTAL 

QUAUTY 

Western Region · 
Salem Office 

On September 13. 1993. the Deparunent of Environmental Quality (DEQ) received an 
application for a National Pollutant Discharge Elimination System (NPDES) permit. for the 
proposed discharge of process wastewater from a mining facility (Bomite Project) in Marion 

- County in the Lictle North Samiam River drainage basin. The DEQ has reviewed the 
application and found that discharges of industrial process wastewater within the waters of 
the North Santiarn River Subbasin are not allowed due to the requirements set forth in OAR " 
340-41-470 (Three Basin Rule). Applicatiorr No. 997233 is therefore denied. i' 

As you are well aware, the NPDES permit application for the proposed mining facility 
prompted a long process of meecings, hearings, advisory commictee meetings, DEQ scaff 
work, and involvement by the public; all of which resulted in a ruling by the Environmental 
Quality Commission (EQC) on February 16, 1995, which modified the existing Three Basin 
Rule. The EQC accepted the DEQ scaff reco=ended alternative (No. 3) which does not 
allov,.· u~e discharge of process wastewater from i:udustri.al facilities w·iu.1i.in any of the Tiuee 
Basins. As set forth in OAR 340-45-70(5)(a). (b). the fees paid to the DEQ for processing 
of the NPDES permit application will not be refunded. If Kinross intends to proceed with 
application for a Water Pollution Control Facilities (WPCF) permit, a portion of the NPDES 
permit application fees may be applied to the WPCF permit application. 

The DEQ wishes to thank Kinross Copper Corporation for their cooperation, understanding, 
and patience during this long process. The DEQ also encourages Kinross to 
re-evaluate the current design for the possibility of a zero-discharge facility. 
A zero-discharge proposal would require application to the DEQ for a \YPCF 
permit. Dre DEQ's groundwater rules (OAR 340-40, 44) are very stringent, 
and proof of acceptable impact would be required before a permit could be 
issued. The amended Three Basin Rule also requires that all industrial 
WPCF permit proposals requiring a groundwater concentration limit variance 

-~ 
750 Front St. NE 
Suite l 20 
Salem, OR 97310 
(503) 378-8240 
(503) J?g-J6S4 TDD 
OEQ/'ANR-lOl 1-91 



Allen Gordon 
February 22, 1995 
Page 2 

(CL V) go before the EQC for approval. 

For questions regarding this letter, the NPDES permit application denial, or information on a 
WPCF permit application, please contact Tim Mcfetridge at the Western Region DEQ office 
in Salem. Phone: (503) 378-8240, extension: 235. 

cc: Western Region, Salem 
Water Quality, HQ 
Mike Downs, WQ, HQ 
Steve Greenwood, DEQ, WR-E 
Lydia Taylor, DEQ, HQ 

Sincerely, 

~\3~ 
I 

Stev~eenwood, Administrator 
Western Region, DEQ 

; 
0 
0 



08-22-1996 02:J4PM 

DATE: 

TO: 

FROM: 

RE: 

Notice 

503 997 8286 P.02 

Protect Our Water Resource 

August 21, 1996 

F'.O. Box 2682 
Florence. OR 97 439 

Environmental Quality Commission 
Department of Environmental Quality 

William Gates, President 
(dictated but not read) 

August 23, 1996 EQC Meeting 
Agenda Item D 
Temporary Rule Adoption to Lift Clear Lake Watershed Moratorium 

Our organization represents many people who live within the Clear Lake Watershed, own property within 
the watershed. or drink the water from Clear Lake. We request we be given notice prior to any rule making 
decisions regarding DEQ's Administrative Rules dealing with the Clear Lake Watershed near Florence. An 
agenda which was published on the DEQ internet homepage indicated that public hearings had already been 
held and that public testimony would not be allowed at this EQC meeting. No public hearing has been held. 
No public notice has been given. 

DEQ is not the rule making body, the Commission is. They can only ask the Commission to agree to the terms 
of the settlement. The Commission is not required to comply with that request. The Commission should be 
given the opportunity to fully review and understand all the implications contained in the settlement 
agreement before they are asked to determine whether or not it is in the best interest of all concerned. The 
future impact of the "takings" portion of the agreement alone could be devastating to Oregon's environment. 

Land Use Decision 

We believe any change in Oregon Administrative Rules regarding lifting ofthe on-site sewage disposal 
construction moratorium is a land use decision, and subject to Oregon land use regulations, including those 
dealing with public notice and public participation. 

No Emergency Exists 

The Statement of Need and Emergency Justification (Attachment D) presented by DEQ does not meet the 
requirements of Oregon State Laws regarding emergency rule making. 

Page 1 - Temporary Rule to Lift Moratorium 
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Item number 2. Need for the Rules: This statement does not describe any need for bypassing the laws 
and regulations of the State of Oregon and preventing affected parties from participating in the 
rulemaKing process. 

Item number 3. Documents Relied Upon: This indicates there is a Settlement Agreement dated July 
1996. However, according to Barbara Burton and Susan Greco, as of August 21 that document had not 
been signed by all parties involved. 

Item number 4 of the Statement of Need and Emergency Justification states that "the moratorium must be 
lifted within 90 days of the signing of the agreement'. According to Ms. Burton and Ms. Greco, as of this 
date, the agreement had not been signed. Therefore, the Commission would still have at least 90 days 
after it is actually signed in which to hold the requisite public hearing for such rule making. 

No emergency exists. 

Lifting of Moratorium May Not End Lawsuit 

The settlement agreement was entered into, apparently verbally, around July 12. It has been 42 days 
since that time, and still the parties have not been able to agree on what they agreed to. We believe 
there is a possibility that the parties may not be able to finalize the agreement, and will end up going on to 
trial. Under that scenario, if the EQC gives up the moratorium before the settlement agreement is signed, 
then there is no incentive for the plaintiffs to sign. They will have accomplished part of their goals, and 
could proceed on to trial at their leisure (and costing taxpayers even more in defense). 

The proposed settlement agreement was not been made available to the public until August 22, only one 
day before the Commission's hearing in Hermiston. We believe the agreement is contrary to the best 
interests of the public, and should not be condoned by the EOC. 

Additional Information to be Considered 

The staff presentation would lead one to believe that the City of Florence, Lane County and DEQ all 
"approved" the plan which came about through mediation in 1993-94. The plan was not approved by any 
governmental entity - it was accepted as a recommendation from a very limited group of participants. 
Hece!a Water District (under duress of a threatened $40 million lawsuit) accepted the plan, contingent on 
the lifting of the lawsuit. Lane County accepted the plan, under the assumption that doing so would end 
the lawsuit. The lawsuit was not lifted. The City of Florence accepted the plan, with certain changes and 
based on the assurances that such acceptance would end the lawsuit. The lawsuit did not end. 

Among other extremely unpopular provisions of the plan not mentioned by staff was that it would allow 
more houses to be built inside the watershed, some closer to Clear Lake's shore, than would be allowed if 
the moratorium were lifted completely. The plan was so unpalatable that neither the West Lane Planning 
Commission nor the Florence Planning Commission could recommend approval to their governing 
boards. The remote possibility that the mediation plan may be implemented at some future date by local 
governments is certainly not justification for DEQ's abandonment of their duty to protect the quality of 
Clear Lake. 

Sewer Plans 

Page 2 - Temporary-Rule to Lift Moratorium 



08-22-1995 B2=35PM 503 997 8285 P.04 

The staff report does not indicate that there has been overwhelming public objection to any sewering of 
the watershed. The City has not determined whether or not they will attempt to extend sewers to the 
Collar Lake area. In fact, there were many comments from the Florence Planning Commission members 
that such an attempt would be a waste of time and money since there was so much local opposition. 

Other Alternatives to Sewering Are Possible 

Our organization has put forth a recommendation that the watershed be bought out, either in whole or in 
part. Property values obtained from Lane County Taxation and Assessment records indicate that buyout 
alternatives do exist, with cost estimates ranging from $650,000 to $10 million. 

Outright purchase is not the only method of acquiring rights to properties which would protect the 
watershed. There are many alternatives which would drastically reduce the purchase prices of many of 
the lots. For example: Property owners could sell their homes and retain a life estate interest. Property 
owners could sell (or obtain tax credits for donation of) conservation easements. The easement could 
cover only a portion of the property, or all of it, depending on the situation. Either of these alternatives 
would greatly reduce the actual purchase price of properties. 

Leave the Moratorium In Place 

We are asking the EQC to leave the moratorium in place, and maintain the protection our drinking water 
supply deserves. The City of Florence recently (August 19 City Council meeting) decided to apply for 
water rights on Clear Lake so that the City of Florence could obtain water for its citizens. This means that 
Clear Lake will be the drinking water source for around 10,000 people. Clear Lake will soon be serving 
approximately 10,000 residents and visitors, instead of just 2,500 in Heceta Water District We believe 
that this broader base of interested parties (voters and taxpayers) will make our plans for a buyout a 
viable and desirable alternative. 

Alternative Decision 

If the EQC feels it must lift the moratorium, then at the very least impose more stringent regulations on 
installation of septic systems. For example: Any property which has more than one acre of land out side 
the watershed could be required to locate the septic system outside the watershed .. require that all 
existing septic systems be pumped at least every three years, or request Water Resources Department to 
declare Clear Lake an exclusive municipal water resource. Certainly the staff can come up with even 
more options which would protect the watershed. 

DEQ staff stated, in their alternative which recommended lifting the moratorium, 

"There will likely be an adverse impact on both Collard Lake and Clear Lake over time if the 
moratorium is lifted, from increased nutrients and algae." 

Surely, the future water supply for 10,000 people deserves all the protection we can give it. 

Page 3 - Temporary Rule to Lift Moratorium 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

August 22, 1996 

Environmental Quality Commission 

Langdon Marsh 

Additional Attachment for Agenda Item D, Temporary Rule Adoption to Lift the 
Clear Lake Watershed Moratorium by Amending Oregon Administrative Rules 
(OAR) 340-41-270, 340-71-400(2) and 340-71-460; EQC Meeting: August 23, 
1996 

Attached is the final draft of the Settlement Agreement in the case of Robert L. Merz et al. v. 
State of Oregon. et al. It is expected that the parties will begin signing the Settlement Agreement 
within the next several days. Once the agreement has been signed and the settlement amount has 
been received by the plaintiffs, the plaintiffs will dismiss the lawsuit 
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This AGREEMENT memorializes a settlement of the ease of . 
Rohe;t L. Merz 1 et al, v. State of Oregon. et al., United States 

District court Case No. 91-817-TC entered into on the 12th ~ay of 

July, 19~6, in a settlemerit conference conducted through the good 

offices of the Honorable Thomas M. Coffin, United States 

Magistrate Judge. The parties to the Agreement are as follows: 

Robert L. Merz and Shirley M. Merz, husb.;i.ncl and wife; 
Gordon Brian Howarcl and Marcia Lee Smith, individually 
and as successors in interest to the Estate of Vincent M. 
Reward, Jr.; Richard G. Sargent; Ruby Broeker; Karen L. 
Anderson; Aaron U. Jones; Erling G. Omlid; X.,loyd F. 
omlid; and Ellis M. Rackleff, hereinafter called uthe 
Plaintiffs"; 

State of Oregon, acting by and through its Environmental 
Quality commission and Department of Environmental 
Quality; Fred Hanson, William Young, artd Langdon Marsh in 
their official capacity as current a~d former directors 
of the Department of Environmental Quality; William P. 
Hutchin~on, Jr., Dr. Emery N. Castle,. William w. 
Wessinger, Henry c. Lorenzen, carol A. Whipple, Tony van 
Vliet, and Linda McMahan in their o;ficial capacities as 
commissioners of the Environmental Quality Commission, 
hereinafter called "the State." 

1. REC!'rALS. 

A. Each of the Plaintiffs is the current or fonner owner of 

real property located within the area commonly known as 

the "Clear Lake Watershed" in Lane county, Oregon. In 

or around April, 1983, the Environmental Quality 

Commission imposed a moratorium on the issuance of site 

approvals or permits for septic installations in the 

Clear Lake watershed. Because of the moratorium and a 

subsequent modification of the moratorium adopted on or 

about Dec~rnber, 1990, the Plaintiffs have been unable to 

SETTLEMENT AGREEMENT - 1 
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obtain site evaluations or septic permits for thei:c-

properties. 

B. As a result of the events set forth in Para9raph A., a 

lawsuit was filed in the United States District Court 

for the District of Oreqo,n, southern Division, entitled 

as follows: 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON •. 

ROBERT L. MERZ and SHIRLEY M. MERZ, 
husband and wife; GORDON BRIAN HOWARD 
and MAI<CIA LEE SMITH, individually 
and as successors in interest to the 
Estate of Vincent M. Howard, Jr.; 
RICHA:RP G. SARGENT; RUBY BROEKER; 
KAP.EN L • ANDERSON; AARON U. JONES i 
ERLING G. OMLID; LLOYD F. OMLID, 
and ELLIS L. RACKLEFF, 

Plaintiffs, 

vs. 

HECETA WATER DISTRICT, an 
O:c-egon municipal corporation; 
STATE OF OREGON, by and through 
its Environmental Quality 
Co:mmission; FRED EANSON 1 WILLIAM 
YOUNG and LANGDON MARSH in their 
official capacity as directors of the 
Department of Environmental Quality; 
WILLIAM P. HUTCHINSON, JR., 
DR. EMERY N. CASTLE, WILLIAM W. 
WESSINGER, HENR1 C. LORENZEN, 
CAROL A. WHIPPLE, TONY VAN VLIET, and 
LINDA MCMAHAN in their official 
capacities as commissioners of the 
Enviro:runental Quality commission; 
WILLIAM B. FINLEY; LARRY STONELAl<E; 
ART KONING; BOB SLEEPER; STEVE 
OLIENYK; and MICHAEL KEATING, 

Defendants. 

C=.:ie NoJ 91-Bl 7-TC 

• 

This suit concerned the matters set forth in A. above. 

f4JooJ 
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c. The court, through the Honorable Thoma$ M. Coffin, 

entered an Order regarding the moratorium and the 

modifications of the moratorium that is attached hereto 

as Exhibit A. 

D. The parties met with their respective counsel and 

principals on July 2, 1996, and again on July 11 and 

July l2, 1996. A settl'ement was reached between the 

E'laintiffs and the State on .July 1.f, 1996, which is 

rnemo.rialized below. J 

E. The parties to this agreement have expressly agreed to 

waive their rights to appeal or object to Magistrate 

Judge Coffin' 6 order and the Plaintiffs and the State 

defendanta, under Lil. 135-l and 26 use 636(c), have 
.t 

consented to Magistrate Judge Coffin conducting any and 

all proceedings making dispositive decisions and 

entering Judgment in this case'as noted above. 

TERMS OF AGREEMENT. 

The Plaintiffs and the State agree to the following: 

A. The State's undertakings: 

1. Upon receipt of this settlement agreement fully 

executed by all Plaintiffs and in full settlement 

of all claims against it, the State will pay 

without delay the sum of $900,000.00, inclusive of 

all costs, disbursements, attorney fees, damages 

and all other sums for which it could have been 

found liable as a result of the above:..captioned 

litigation. The check shall be made payable to the 

l 
l 
i 

' ,_ 

I 

~ 
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trust account of Gleaves Swearingen Larsen Potter 

Scott & Smith. 

2. The State shall take appropriate action to repeal 

the moratorium on or before October lS, 1996, 

before it becomes a taking. No new restrictions on 

Plaintiffs' property shall 

this r\lle making j ('i.Up r Ir.!> 

be imposed as part 

lf5 f2d" d h0-t.r Y1 . 

of 

3. The State shall not object to or appeal :Crom the 
·•. 

entry of judgment on Magistrate Judge Coffin's 
; 

order in the form attached as Exhibit B. 

4. The State may testify in favor of the ordinances 

proposed to be adopted by Lane county, as set forth 

in a separate letter to Lan~ county Administrator 

William Van Vactor from Denise G. Fjordbeck, dated 

July 15, 1996 (copy attached hereto as Exhibit CJ. 

5. DEQ and its agents shallo honor any prior· septic 

site approvals obtained by Plaintiffs and shall 

issue septic permits for those parcels, subject to 

the usual Statutes and Administrative Rules 

applicable to septic tanks t.>i thin the State of 

Oregon. 

6. DEQ shall, at its own cost, perform site 

evaluations on each of the lots owned by each of 

the Plaintiffs (including, without limitation, the 

parcel owned by Gordon Srian aoward and Marcia Lee 

Smith for which a partition has been approved but 

is being appealed) located in some part within the 

SETTLEMENT AGREEMENT - 4 
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Clear Lake Watershed, and shall immediately issue 

site approvals and septic permits for each of those 

lots, subject only to the usual Statutes and 

Administrative Rules applicable to septic tanks 

within the State of Oregon (other than the 1983 and 

1990 Clear Lake regulations), After the moratorium 

has been lifted, septic permits will be handled in 

the ordinary course of ~usiness by DEQ' s agent, 
•. 

Lane County. It is expressly und~rstood and agreed 

that the applicable rules may require installation 

of low pressure distribution systems as a condition 

of septic approval if soil conditions so warrant. 

In this regards, Plaintiff~ 'io'ill be treated like 

' any other similarly situated property owners in the 

State of Oregon. 

Plaintiffs' Undertakinqs1 • 
l. Upon receipt and collection of the $900,000.00, the 

Plaintiffs will dismiss the above-captioned suit 

with prejudice as to the State and its employees 

and agents, with ea~h side to bear its own fees and 

costs, <IS provided in the Judgment attached hereto 

as :Exhibit B. 

2. The Plaintiffs release the State from any and all 

claims which they may have of any nature whatsoever 

arising out of or in any way connected to the Clear 

Lake Watershed or the moratoriums adopted by the 

Environmental Quality commission through today's 

SETTLE~NT AGREEMENT - 5 
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date except as specifically stated in the Judgment 

attached hereto as Exhibit B. 

The Plaintiffs agree 

responsibility to contact 

that 
&vt-6'1 

Darrel:i 

it is 
f~JI 
Johnson, 

·their 

or his 

successor, at the Eugene DEO office (Ph. (541) 686-

7839) and make arrangem~nts for site evaluations 

for septic permits. DEQ shall immediately perform 

such site evaluations and immediately issue the 
' 

septic permits as required by the, court's order and 

the judgment attached as Exhibit B hereto. Solely 

for the purpose of preparing such site evaluations, 

Plaintitf s agree to allow DEQ staff to enter their 

real property. The Plaintriffs agree to abide by 

·' the usual applicable Statutes and Administrative 

Regulations governing septic installations and 

applicable to septic tanks within the State of 

Oregon. It is expressly understood and agreed that 

the Plaintiffs will, if required by DEQ under the 

currently existing g"eneral septic regulations, 

install low pressure distribution systems as part 

of any septic installation if soil conditions so 

warrant. In this regardf, Plaintiffs will be 

treated like any other similarly situated property 

o~ers in the State of Oregon. 

4. The Plaintiffs with lots located in the Collard 

Lake subdivision a9'ree to hook up their lots 

located in the Collard Lake Subdivision to any 

~007 
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community sewer system at the same cost as that 

charged to other sitnilarly situated lot owners when 

such a sewer system becomes available without 

remonstrance. 

S. Oale A. Riddle will testify before the Lane County 

Commission in favor of the adoption of certain 

Clear Lake Watersh$d ~e9ulations, as set forth in a 

separate letter {marked E~hibit c hereto) and dated 
-. 

July 15, 1996 to Lane County Administrator Bill van 
,/ 

Vactor from Assistant Attorney General Denise G. 

Fjordbeck. The Plaintiffs or other representatives 

of the Plaintiffs may also testify regarding of 

these provisions, if they ~ish to do so, but will 
J 

not take posit.ions contrary to those taken by Mr. 

Riddle in the letter attached hereto as Exhibit c. 

IN WITNESS OF THE FOREGOING AGRBEMENT, the parties have 

signed this agreement on the dates indicated below: 

Robert L. Mer2 
Dated: _________ , 1996 

Gordon Brian Howard 
Dated: ~~---~~~-' 1996 

Richard G. Sargent 
Dated: --~-------' 1996 

SETTLEMENT AGREEMENT - 7 

Shirley M. Mer<: 
Dated: 

Marcia Lee Smith 
Dated: ---------' 1996 

Ruby Broeker 
Dated: 
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Karen L. Anderson 
Dated: 

Erling G, omlid 
Dated: 

Ellis M. Rackleff 
Dated; 

~PROVED AS TO FORM: 

GLEAVES SWEARINGEN LARSEN POTTER 
SCOTT & SMIT!:! 

By: 
Frederick A. Batson 
Of Attorneys for Plaintiffs 

STATE OF OREGON 

Aaron u. Jones 
Dated: 

Lloyd F . . Oml id 
Dated: 

f 

• 

·' 
Denise G. Fjordbeck 

lill 009/012 
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By: Attorney for State Defendants 
Langdon Marsh, Director, 
Department of Environmental Quality. 
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'FILED 

Ill TES t?N!XEO STATES CISnuct CO"CR~ 

FO~ TXE DIS'l'RlC'l' er 0:11.EGQN 

Pla.intift"s, 

v. 

~ WAl'U J:ll:S'l'RI.C'!, 2l1 
o:re~on a~icip~l coi-po~ation1 
S'l'Al'E Cl" C~N, by uill tbrc~gh 
its Envire~ental Quality 
C:QQission; nu:D IWiSON, 
nu.UM ~owe a:d U.'i'~DON MARSH 
in their official capacities as 
clireeto:rs cit t:be Depart:ent of -
l!!nY11:'otu11enta.l QUality; WILLUH 
p. HtJ'l'Qf.CSON I .:a. , OR. EM:Ea'l N. 
CAS'rt.J, WJ:I.T.TQ( W. WESSINctER. 1 
!Il!::RRY C. LQRmfZEN, a.ROL A. 
illD:PPLI:, '.tOliY V1'lf V'LIE1', and 
LI:N.oJI. Mc:KlUU.N in th&ir· official 
capa.cities as eom:iissioners of 
the lnviroN1:1antal Quality 
Cemmis&ie1n; Ric:aAiJ' NIOiOLS, 
~AR.A Bt:rll.1'CN, LYDIA Tl:.YLCR, 
anti GARY KfSSER. in thei: 
offici~l capacities at the 
Deparbie.nt of El'lviro:ri.:mental 
Q'Q.al.ity; WILtiUK 13. ?'I'm.EY; 
LA!Ut't ST<:INl:LAKE; AP.T KONIN~ I 
1303 St.n:PER: ST1V! Ot.l'.INYK; 
and MICHAZL XEA'l'ING, 

• 

Civil No. s~-si1-'t<: 

·' g B DIR 

141010/012 

JI. 
l 
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C:OFF:tzf 1 K&fict.:ate Ju<!.!Je; 

Tb.is lawsuit u.ana~ea t:om mi:irato~iums on 4cvelopent U.. the 

C:l.aar t.aJca W11.te:-tl:ied. flaihtift:s are let cvne:s il:nd. parcel cwnuia in 

tha Wa.tG.rShe.d, and seell: da.lliil.ge:s: relatec1 to the. less of · the use of 

tbeil' preparty duriag t2e period that the bans en clevelcpment h&"le 

J:leen in effect, l'J.aintiffG and defezida:lts have ea~ filed :CIOti.On$ fOJ:' 

sum•·r~ry juQ.gme.nt. The c:c!Jrt rul.es as tollovs as to the :motions 

;presented l:ly pla.1ntUts and defendant sta1:e of Oreg-on.: 

appeintac:l ~y the Gcve;:ncr ef the State of Ore;ori to establish policias 

tor the Oepa::Uent of Environ.m.antal Q\.lality CD!Q} . It has the 

aµthcrity ~ r~te vater qiality a:ii!. iss~es regarding c:in-site vaste 

disposal within the l:lcundaries of i:!efendant Beeet:a Wa.tU" Distzict, aJIQ 

has adopted regulations regulating water•qua1ity and on•5ite waste 
J 

dispcG~l ~aqarding t.hc Clear t.ai:e ~atersh~Q. 

2) en ~ril 7, 1983 1 :r.QO estahUsbed a .=:"ato:ri.i.m. (CAA 340-71-

'60(fi) Ct")~ cir tbe. •ua:s EQC: Hora.tori'l!m."J on the issuall.ce 01' se.wage 

ccnstr\l.c:tion inatal.lati~n pumits c:: approved $ite eval.u~t:ion reports 

fer ~ prcpertie& within ~ ~ater&hed for t:he purpose o~ protec:ti:ng 

the vate: ~ality cf C:lear Lake. By its terms, the 1?1.oratoJ:"i-.m expired 

en Jll.ly l, 1915. 

3) O!:Q continued to e~orc:.e. th~ 1!183 111oratl:lri~ a.fter its 

expira.tio:n date. 

4) 

site &eva~e cy~t•JU> vithin ·the Wate~shed, which agiilin had the effect 

of prohi~iting davelop~ent wi'thin the WaterGhe~ (OJW<. 340-41-270, c• 

t~a "1990 EQC Hcr~tori~'J tor an indefinite pe::1od. 

2 - ORDEl:i. 
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; 
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5l 'l'he enfor.;Qc:it of the •19s3 EQC: Ko:ra.tori'Wll• by DEg Qe.t\fecn 

W'IU.y l., i9as a:nd. lle""mber 14, 1990 vas azbitruy a;nd e<1pricicus and., 

as aw:h, A violation of plai:i.tiffs' due p:roce$s :ri~hts, in that: the 

:1110%&tor.1"W11 had axpi=eiil o~ JUl.y 1, 1985. !'la.inti;ff• a::-e. mltitled to 

. !!rOY~1l on 'Cheir S l9B:J claillis pertaining to this is~ue. As 

pld.ntit'fs would each !iave been c~itl.ed to septic:; pens.its dui:"i?iq this 

ti.c pariccl, DiQ 1s hereby cirderacl ta issue the plaintiffs in this 

ac:~ion septic psriait&, providing- their lct;s otl:larvise qualify fer 

such. 

G) ':he •1990 JQC Moratorium.' is ;s valid e;;.:e.:i:-cise of auth=i~ 
I 

:by EQC, insofar as tha regula.tic:m r•prC$e:it:s a tempo::~ 1110:-atori~ 

on developmQ?\t while affcrts vere eo lie Jl!~e tc ii=plemeht permanent 

~citec:tion fo:- the quality gf v.t.'ter cf Cl.ear ItaJc.e. At so:m~ point, 

he\lev~, a lang'thy aoratoriu:m or a :mc:rat:.cirilm tliat is !Mefinite in 
• 

4~ticn opera.tu as a de facto takings of the property <1.tte~ted, and. 

~uch t~gs manc;late co:apensation fer the owners ct t:he p:rr;i;iU"ty 

au.bjact tc t:he morato:-iwe.. BQc:a.usia 'the EQC and J:>Eg do ncit have 

uinent i:l.cEin pcllui>, it. is the z:ulin'J cf this court that shoUld tha 

"1ssa EQC lo!:i::iratc:i:i=' not :t>e repealed as of Or:to~ is, 1996 1 tt shall 

be i:rlvali4 and of no f orc:e and ef~ect. The con~inued en~crce~ent ct 

thra l!larato.rium thereafter ..,ill c:onstitll.ta a takings k>y EQC: a:nd tltQ o! 

&.ll p:opartias vithin 'the watera;hcod. atfec:ted ~~arQl::>y, fo:i:.- vh.icb. 

•~~~as vill have to l:IQ paid. 

So Qil!lWJJ. 

J - oi:w~ 

1 b~ day of wu.ly, 1996. 

EX!U.a:u~ A 
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THEODORE R. KULONGOSK! 
\fTORNFY l;f,"if:RAI 

DEPARTMENT OF JUSTICE 

William Van Vactor 
County Administrator 
Lane County Courthouse 
1.25 East Eighth Street 
Eugene, OR 97401. 

TRIAL D!YISJON 

1162 Court StrC'Ct NE 
justice Building 

Salem, Oregon 97310 

Telephone: (503) 378-6313 
FAX: (503) 378-4968 

TDD: (503) 378-5938 

July 24, 1.996 

Re: Clear Lake Watershed Protection Zone 

Dear Bill: 

THOMAS A. BALMER 

During the course of settlement negotiations in the Merz v. 
Heceta Water District litigation, the Department of Environmental 
Quality has achieved substantial agreement with Dale Riddle, 
attorney for the plaintiffs, regarding the protective measures 
needed for the Clear Lake Watershed. We understand that there are 
many provisions in the regulations which deal with issues which are 
related only tangentially to environmental protection, such as fire 
suppression and measures designed to achieve political consensus; 
however, Mr. Riddle and I felt that it might be helpful to you and 
your staff to know the position of the parties to the litigation as 
you prepare to take the watershed regulations before the County 
Commission. · 

DEQ and plaintiffs agree that the following concepts are 
appropriate for the protection of the Watershed. Most of these 
concepts are contained in the final draft of the Clear Lake 
Watershed Protection Zone (11-9-94) and the items below generally 
refer to such provisions: 

1. Farming should be restricted to areas more than 300 feet 
above ordinary high water. 

2. Fill or extraction in freshwater lakes and marshes should 
be prohibited outright. 

3. Development should generally be prohibited within 1.00 feet 
of ordinary high water. 

4. Drainfields should be located a minimum of 100 feet from 
ordinary high water. 

f_ 
t
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5. Each lot on Collard Lake should be required to hook up to 
a community sewer system when it becomes available. 

6. Provisions regarding the submission of plot plans should 
be retained, including those provisions regarding submissions by a 
licensed engineer or architect. 

7. The provisions regarding percentage of impervious surfaces 
and coverage should be replaced with a provision which requires 
that no run-off from impervious surfaces leave the site. I have 
drafted proposed language, which is enclosed for your review. This 
would accomplish the environmental aims of the ordinances and give 
property owners greater flexibility. 

8. Buildings on compressible dunes should be required to have 
engineered foundations. 

9. Site investigation reports should be required as generally 
set forth in the proposed ordinances. 

10. Land division provisions need to be promulgated 
consistent with the new standards set forth in its 3661, allowing 
20 acre parcels are no longer appropriate. It is also appropriate 
to add a provision that land divisions will not be a basis for 
siting- additional dwellings, or serve as a justification for re
zoning or redesignation of the parcel consistent with SB 683. 

11. The Watershed Vegetation Regulations appear to be 
appropriate and should be adopted as proposed. 

12. It appears that the proposed Forestry provisions are 
preempted by the Forest Practices Act. DEQ will likely request 
that the Oregon Department of Forestry consider the possible 
impacts of ash in developing smoke management plans for the area. 

13. The provisions on use of herbicides and pesticides appear 
to be preempted by ORS 634.009, adopted by the 1995 Legislature. 

14. Boating regulations should be adopted as proposed, with 
the exception of the provisions regarding approval of only existing 
launch locations. · 

15. Construction and erosion control regulations should be 
adop~ed generally as proposed, with the exception of the provision 
requiring on-site retention ponds or drywells. The provision 
requiring that no off-site run-off occur addresses this concern. 
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Mr. Riddle, on behalf of the plaintiffs, and representatives 
of the Department of Environmental Quality intend to appear before 
the'County Commission to voice their support for these protective 
regulations. The State regards these protections as essential to 
the long-term viability of Clear Lake as a source of water for the 
Florence area. We intend to provide whatever assistance we can to 
you and your staff in accomplishing our mutual goals of water 
quality protection. 

If you have any questions or concerns, please don't hesitate 
to call me. 

JTT21CFO/dgf 
Enclosure 

v~:1~ 
PDeniee G. 'jnrdbeck ~ 

Assistant Attorney General 
Commercial & Environmental 
Litigation Unit 

cc: Dave Williams, County Counsel 
Dale Riddle, Attorney at Law 
Barbara Burton, DEQ 



Environmental Quality Commission 
D Rule Adoption Item 
~ Action Item 
D Information Item 

Title: 

Agenda Item D 
Au ust 23 1996 Meetin 

Temporary Rule Adoption to Lift the Clear Lake Watershed Moratorium by Amending Oregon 
Administrative Rules (OAR) 340-41-270, OAR 340-71-400(2), and OAR340-71-460 

Summary: 

This action would lift the 13 year old moratorium on construction of new on-site sewage disposal 
systems in the Clear Lake watershed. The moratorium was instituted to protect the water quality in 
Collard Lake and Clear Lake, located near the City of Florence. Clear Lake is the drinking water source 
fur area residents. Under the terms of the existing rule, the Department could only lift the moratorium 
upon approval of a plan which included adopted ordinances, agreements, and contracts to insure that 
water quality would be protected. Although there have been some initial steps taken, there is still 
considerable controversy and disagreement among local residents as to what constitutes an acceptable 
plan. A lawsuit was filed against the Department in 1989 by several property owners, with the lawsuit 
due to go to trial this summer. The judge for the lawsuit made it clear that the moratorium had gone on 
too long. The action proposed in this agenda item is necessary under the terms of the settlement 
agreement and judge's order which resolved the lawsuit. 

Department Recommendation: 

The Department recommends that the necessary rules be amended that will have the effect of lifting the 
moratorium in the Clear Lake watershed. 

~,'() .Jv,,_J.-<r'-" 

Report Author 
~ "'-~~..,,,( 

Division Administrator Director 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503)229-
5317(voice)/(503)229-6993(TDD). 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: August 23, 1996 
To: Environmental Quality Commission 

From: Langdon Marsh, Director 

Subject: Agenda Item D, Temporary Rule Adoption to Lift the Clear Lalce Watershed 
Moratorium by Amending Oregon Administrative Rules (OAR) 340-41-270, OAR 340-71-
400(2), and OAR 340-71-460, EQC Meeting on August 23, 1996 

Statement of Purpose 

The Department has a moratorium banning new on-site systems in the Clear Lake watershed, 
located near Florence. The moratorium has been in place since 1983. The purpose of this action 
is to lift the moratorium. 

Background 

The Clear Lake watershed is located just north of Florence, in Lane County. Heceta Water 
District draws its raw water from Clear Lake, and sells drinking water to the City of Florence 
among other customers. Collard Lalce, also in the watershed, discharges into Clear Lake. In 
response to studies done by Lane County showing levels of nutrients in Collard Lake that were 
of concern, the Department imposed an on-site system moratorium in 1983. The purpose of the 
moratorium was to prevent the growth of algae in the lakes, which would cause an expensive 
water treatment plant to be built and a bad taste to the drinking water. The initial pollutant of 
concern was nitrate. 

Upon further study, the Department determined that phosphorous was the limiting nutrient in the 
lakes, not nitrogen. Therefore, in 1990 the Commission maintained the moratorium, but added a 
Total Maximum Daily Load (TMDL) for phosphorous and other requirements. There were no 
documented water quality standards violations. Rather, this TMDL was for the purpose of 
preventing pollution and adverse impact on the drinking water supply for the area. 

There have been numerous and lengthy efforts to reach an agreement that is acceptable to all or 
most of the interested parties, including a mediation effort in 1993-4. Agreement was reached on 
a conceptual plan for protecting the watershed, and was approved by Lane County and the other 
participants in the mediation effort. In addition, the plan was approved by the City of Florence 
and by the Department. The plan is not legally binding, however. The 1994 plan included the 
following major elements: 



• Limited additional development on lots already in existence, and a ban on 
further partitions. 

• Provision of sewers around Collard Lake to serve both existing homes 
(currently on septic tanks) and new homes. 

• Stringent measures relating to sediment control and the use of fertilizers in the 
watershed. 

• Extension of the Florence Urban Growth Boundary to include the watershed. 

The 1994 plan was aimed at the two major sources of phosphorous, septic tanks and nonpoint 
sources such as sediment and fertilizer. The plan has not been implemented, although a start has 
been made on the county sediment ordinances and the Urban Growth Boundary extension, and 
the City has indicated a willingness to extend sewers in about five years. 

The 1994 plan was a difficult compromise agreement, and it is not clear that there is still support 
for it. There has been substantial controversy on each of the major provisions of the plan, and it 
is not clear if any of them will be implemented in the short term. However, the Department 
continues to believe it was the most realistic path towards protecting the lakes while still 
allowing some development. All other suggestions put forward by various parties appear to be 
either not protective or not legal or clearly not implementable. 

A number of affected property owners filed a lawsuit in 1989 against the Department and Heceta 
Water District. The lawsuit was held in abeyance during the mediation effort, however with the 
slow pace of implementation the lawsuit was reactivated and was due to go to trial this summer. 
Under the supervision of federal judge Thomas Coffin, the Department entered into settlement 
discussions with the plaintiffs (property owners) in July, 1996 and reached agreement. One of 
the elements in the agreement was that the Department would recommend to the Commission 
that the moratorium be lifted within 90 days. 

The other key elements of the court-supervised settlement relating to protecting water quality 
are: 

• The plaintiffs attorney will be appearing with the Department before the Lane 
County Commissioners to voice support for protective stormwater and erosion control 
ordinances for the Clear Lake area. In addition, all plaintiffs agree to not oppose the 
ordinances. 

• New on-site systems must fully comply with Department rules. The Department will 
conduct the site evaluations, which includes setting requirements for the construction 
of the system. 

• The plaintiffs agree to voluntarily connect to a sewer, when available. 
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The moratorium banning new on-site systems is also stated in OAR 340-71-460, which will need 
to be amended. In addition, OAR 340-71-400(2) should be amended to define the Clear Lake 
watershed boundaries. See Attachment 5 for a further discussion of why these changes are 
needed. 

Authority of the Commission with Respect to the Issue 

The Commission has the authority to amend administrative rules relating to water quality, under 
Oregon Revised Statutes (ORS) 183.335, 454.625, 468.020. 468B.010, and 468B.020. 

Alternatives and Evaluation 

There are three alternatives: 

1. Lift the moratorium. Judge Coffin made it clear that he would have lifted the moratorium 
if the case had gone to trial. There will likely be an adverse impact on both Collard Lake and 
Clear Lake over time if the moratorium is lifted, from increased nutrients and algae. IF the 
City of Florence does provide sewers to the Collard Lake area as currently planned (in about 
five years), and IF Lane County approves the sediment control measures recommended in the 
near future, then the lakes may not be seriously impacted in the long term. In order to lift the 
moratorium, it will be necessary that OAR 340-41-270, sections 5 through 10 be deleted. 
The Department recommends that the TMDL remain in place (sections 1 through 4 of the 
rule). In addition, OAR 340-71-400(2) and OAR 340-71-460 should be amended to reflect 
the lifting of the moratorium. 

2. Leave the moratorium in place. The judge's order says that after October 15, 1996, ifthe 
moratorium is still in place it will constitute a "takings" under law. What that means is that 
the Department would be liable for additional damage claims by property owners, and would 
likely end up in additional litigation. 

3. Explore rule-making to require that sewers be installed. Oregon Revised Statutes (ORS) 
468B.020 gives broad authority for the Department to prevent new pollution and abate 
existing pollution. The Commission has never required the installation of sewers under the 
authority of ORS 468B.020, however it may be possible to do so under this broad authority. 
Ordering sewers to be built is an extreme measure that the Commission has rarely taken in 
the past. The Department recommends that this action only be taken if water quality is 
seriously degraded, and local entities are not taking effective measures to preserve water 
quality. 
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Summary of Public Input Opportunity 

There was no opportunity for public input. However, the Department intends to initiate normal 
rule-making to make the lifting of the moratorium permanent. Rule-making does allow for 
public input. 

Conclusions 

Despite years of effort to find a balanced solution to protecting the watershed, no agreement that 
is generally acceptable has been reached. The 1994 mediated agreement does form the 
framework for protecting the watershed and allowing some development. However, key 
elements of that agreement are still being debated and progress has been slow. 

It is likely that some degradation of water quality will occur with the lifting of the moratorium 
and resulting additional development. However, given the current legal status of lengthy 
moratoriums and the lawsuit settlement reached, staff believes that the Commission has little 
choice other than to lift the moratorium. The Department will continue to monitor the water 
quality status of the lakes, and may return to the Commission for further action if water quality 
degrades. 

Intended Future Actions 

The Department intends to appear and testify in favor of protective ordinances proposed by Lane 
County. Those ordinances are expected to be discussed by the Lane County Commissioners in 
early September, 1996. The Department will also initiate rule-making to permanently lift the 
moratorium, prior to expiration of this temporary rule. 

Department Recommendation 

The Department recommends that OAR 340-41-270 be amended, and sections 5 through 10 be 
deleted. OAR 340-71-460(6) should be deleted. OAR 340-71-400(2) should be modified to 
delete the reference to OAR 340-71-460(6) and to add a metes and bounds description of the 
Clear Lake watershed. 

-4-



~-

Attachments 

Attachment A - Copies of OAR 340-41-270, OAR 340-71-400, and OAR 340-71-460 

Attachment B - Copies of proposed modified rules for OAR 340-41-270, OAR 340-71-400, and 
OAR 340-71-460 

Attachment C - Copy of Judge Thomas Coffin's order 

Attachment D - Statement of Need and Emergency Justification 

Attachment E - Discussion of Division 71 Rule Revisions 

Approved: 

Section: \3 ,,, .. u-~, 
Division: ~ ~pVOo-1 

Report Prepared By: Barbara Burton 

Phone: (503) 378-8240, extension 264 

Date Prepared: July 19, 1996 
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ATTACHMENT A 

EXISTING RULES 

OAR 340-41-270, OAR 340-71-400, AND OAR 340-71-460 
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OREGON ADMINISTRATIVE RULES 
CHAPTER 340, DIVISION 41- DEPARTMENT OF ENVIRONMENTAL QUALITY 

Special Policies and Guidelines 
340-41-270 In order to preserve the existing 

high quality water in Clear Lake north of Florence 
for use as a public water supply source requiring 
only minimal filtration, it is the policy of the 
Environmental Quality Commission to protect the 
Clear Lake watershed including both surface and 
groundwaters, from existing and potential 
contamination sources witli the following 
requirements: 

(1) The total phosQ.horus maximum annual 
loading discharged into Clear Lake shall not exceed 
241 )'.lOunds per year from all sources. 

(2) The total phosphorus maximum annual 
loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of 
total phosphorus from samples collected in the 
epilimnion between May 1 and September 30 
exceed nine micrograms per liter during two 
consecutive years. 

(3) Of the total JJhosphorus loading of 241 
pounds per year specified in section (1) of this rule, 
192 pounds per year shall be considered current 
background and Department reserve and shall not 
be available to other sources. 

(4) The total phosphorus maximum annual 
loading discharged into Collard Lake shall not 
exceed 123 pounds per year. 

(5) Lane Countr, or any other jurisdiction shall 
not issue permits allowing connection of 
development in the Clear Lal<e watershed to a 
sewerage facility and the Department or its 
contract agent shall not issue on-site sewage 
system construction-installation permits or 
favorable site evaluation repo,ts for on-site sewage 
systems within the Clear Lake watershed until a 
plan is submitted to and approved by the 
Department showing how total phosphorus 
loadings limitations required by this rule will be 

I 
achieved and maintained. The plan shall include, 
but not be limited to, the following: · 

(a) Projected Qhosphorus loadings for existing 
development and future planned development 
within the Clear Lake watershed. Technical bases 
for the projections shall be cited. The plan shall 

I 
include phosphorus loadings from storm runoff 
during and after construction, on-site sewage 

j disposal systems and other management activities 
in the watershed including, but not limited to, 
forest harvesting; 

(b) Adopted ordinances as necessary to carry 
out the provisions of the plan; 

(c) Agreements, contracts and other information 
as needed to show how and what entity will 
effectively implement each provision of the plan. 

(6) The plan required by section (5) of this rule 
shall address necessary controls to reduce 
phosphorus loadings into Collard Lake to levels less 
than 60 pounds per year. The Department may 
approve a plan with annual loadings greater than 
60 pounds per year, but only if the plan 
demonstrates that c·ontrols necessary to acliieve 

' less than 60 pounds per year are unreasonable and 
overly burdensome. 

(7) If the plan required by section (5) of this 
rule proposes that Clear Lake and/or Collard Lake 
loadiilg limits be increased from levels established 
in section (1) and/or section (4) of this rule, the plan 
shall include the social and economic justification 
for such increases as required by Oregon 
Administrative Rule (OARJ 340-41-026. The 
justification shall show the costs of achieving the 
loading limits established in this rule as well as the 
economic and social benefits of increasing the loads. 
The Commission shall not approve an)' plan that 
will not achieve a lake loading limit for Collard 
Lake of 140 pounds or less of phosphorus per year. 
The Commission shall not ap2rove any _Jllan that 
will not achieve a lake loading limit for Clear Lake 
of 251 pounds or less of phosphorus per year. 

(8) No construction of a sewerage facility to 
serve the Clear Lake watershed or a portion thereof 
shall begin until or unless: 

(a) The facilities plan report and engineering 
plans and specifications have been approved in 
writing by the Department; 

(bJ It is constructed and operated by a 
municipality with authority for the operation and 
maintenance of sewerage facilities; 

(c) Before construction starts, the responsible 
municipality shall demonstrate that it has a 
reliable source of funding to assure proper 
construction) operation, maintenance, and 
replacement or the required sewerage facilities. 

(9) No on-site.sewage system construction
installation permits, favorable site evaluation 
reports, or sanitary sewer connection permits shall 
be issued until a plan for monitoring the water 
quality of Clear Lake is submitted to and a_Pproved 
by the Department. The plan shall mclude 
contracts or memorandums of agreement that 
assure that the monitoring will be conducted. 

(10) Unless it is demonstrated that stormwater 
runoff treatment and control systems are not 
necessary to meet the total maximum annual 
loading for total phosphorus, any off-site or on-site 
control facilities for stormwater quality control 
necessary to comply with this rule shall be under. 
the control of a municipality. 

Stat. Auth.: ORS 4£8.020, 4£8.705 & 468.710 
Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & "'rt· 
ef. 12-19-90 



DEPARTMENT OF ENVIRONMENTAL QUALl'IT Water Quality Program 

340-71-400 GEOGRAPHIC AREA SPECIAL CONSIDERATIONS. 

(1) River Road - Santa Clara Area, Lane County: 

(a) Within the areas set forth in subsection (b) of this section the Agent may 
issue either construction permits for new subsurface sewage disposal · 
systems or favorable reports of evaluation of site suitability to construct 
systems under the folio.wing circumstances: 

(A) The system complies with all rules in effect at the time the permit 
is issued; and 

(B) The system will not in itself contribute, or in combination with 
other new sources after April 18, 1980, contribute more than 
sixteen and seven-tenths (16.7) pounds nitrate-nitrogen per acre 
per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or 

· control of adequate land through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area 
generally known as River Road - Santa Clara, and defined by the 
boundary submitted by the Board of County Commissioners for Lane 
County, which is bounded on the south by the City of Eugene, on the 
west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions of 
T16S, R4W, Sections 33, 34, 35, 36; T17S, R4W, Sections l, i, 3, 4, 
10, 11, 12, 13, 14, 15, 22, 23, 24, 25; and T17S, RlE, Sections 6, 7, 
18, Willamette Meridian; 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

(c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition by the appropriate local agency or 
agencies. Such petition either shajl provide reasonable evidence that 
development using subsurface sewage disposal systems will not cause 
unacceptable degradation of groundwater quality or surface water quality 
or shall provide equally adequate evidence that degradation of ground
water or surface water quality will not occur as a result of such 
modification or repeal; 

(d) Subsections (a) and (b) of this section shall not apply to any construction 
permit application based on a favorable report of evaluation of site 
suitability issued by the Agent pursuant to ORS 454.755(\)(b), where 
such report was issued prior to the effective date of this rule. 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) Within the area set forth in subsection (2)(b) of this rule, the agent may 
issue construction permits for new on-site sewage disposal systems or 
favorable reports of evaluation of site suitability to construct individual or 
community on-site sewage disposal systems under the following circum
stances: 

(A) T.he lot and proposed system shall comply with all rules in effect 
at the time the permit or favorable report of site suitability is 
issued; or 

(8) The lot and proposed system complies with paragraph 2(a)(A) of 
this rule, except for the projected daily sewage loading rates, and 
the system in combination with all other previously approved 
systems·owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local 
groundwater not more than fifty-eight (58) pounds nitrate
nitrogen NOi-N per year per acre owned or controlled by the 
applicant. 

(b) Subsection (2)(a) of this rule shall apply to all of the following area 
hereby known as the General North Florence Aquifer of the North 
Florence Dunal Area and is defined by the hydrologic boundaries 
identified in the June 1982, 208 North Florence Dunal Aquifer Study, 
which is the area bounded on the west by the Pacific Ocean; on the 
southwest and south by the Siuslaw River; on the east by the North Fork 
of the Siuslaw River and the ridge line at the approximate elevation of 
four hundred ( 400) feet above mean sea level directly east of Muns el 
Lake, Clear Lake and Collard Lake; and on the north by Mercer Lake, 
Mercer Creek, Sutton Lake and Sutton Creek; and containing all or 
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DEPARTMENT OF ENVIRONMENTAL QUALI1'Y Water Quality Program 

portions of T17.S, R12W, Sectiorui 27, 28, 33, 34, 35, 36, and T18S, 
T12W, sections 1, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 
26, 27; W.M., Lane County, except that portion defined as the Clear 
Lake Watershed more particularly described by OAR 340-71-460(6)(f). 



340-71-460 MORATORIUM AREAS 

( 1) Whenever the Commission· finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue 
an order limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty 
(30) days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall 
be an appendix to these rules. 

(4) 

(5) 

No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pur
suant to ORS 454.685. 

Criteria For Establishing Moratoriums: In issuing an order under this section 
the Commission shall consider the factors contained in ORS 454.685(2). 

(6) Specific Moratorium Areas: Pursuant to ORS 454.685, the Agent shall not issue 
sewage system construction-installation permits or approved site evaluation 
reports within the boundaries of the following areas of the state: 

Lane County - Clear Lake Watershed of the North Florence Dunal Aquifer 
Area, as follows: The area hereby known as the Clear Lake Watershed of the 
North Florence Dunal Aquifer Area defined by the hydrologic boundaries 

. identified in the June 1982, 208 North Florence Dunal Aquifer Study which is 
the area beginning at a point known as Tank One, located in Section One, 
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DEPARTMENT OF ENVIRONMENTAL QUALITY Water Quality Program 

Township 18 South, Range 12 West, of ihe Willamette Meridian, Lane County, 
Oregon: 

Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point of Beginning; 
Run thence S. 05° 40' 43.0" W. 1960.62 ft. to a point; 
Run thence S. 04° 58' 45.4" W. 1301.91 ft. to a point; 
·Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; 
Run thence S. 15° 20' 45.4" W. 774.62 ft. to a point; 
Run thence S. 31° 44' 14.0" W. 520.89 ft. to a point; 
Run thence S. 00° 24' 43.9" W. 834.02 ft. to a point; 
Run thence S. 07° 49' 01.8" W. 1191.07 ft. to a point; 
Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; 
Run thence S. 02° 51' !0.5'' W. 301.37 ft. to a point; 
Run thence S. 36° 37' 58.2" W. 918.41 ft. to a point; 
Run thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; 
Run thence S. 72° 58' 54.2" W. 498.84 ft. to a point; 
Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; 
Which is N. 11° 39' 16.9" W. 5434.90 ft. from a point known as Green Two 
(located in Section 13 in said Township and Range); 
Run thence N. 58° 09' 44. l" W. 1630.28 ft. to a point; 
Run thence N. 25° 23' 10. l" W. 1978.00 ft. to a point; 
Run thence N. 16° 34' 21.0" W. 1731.95 ft. to a point; 
Run thence N. 06° 13' 18.0" W. 747.40 ft. to a point; 
Run thence N. 03° 50' 32.8" E. 671.51 ft. to a point; 
Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a point; 
Run thence N. 59° 50' 06.0" E. 2894.56 ft. to a point; 
Run thence N. 48° 28' 40.0" E. 897.56 ft. to a point; 
Run thence N. 31° 29' 50.7" E. 920.64 ft. to a point; 
Run thence N. 19° 46' 39.6" E. 1524.95 ft. to a point; 
Run thence S. 76° 05' 37. l" E. 748.95 ft. to a point; 
Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; 
Run thence S. 78° 27' 44.9" E. 394.98 ft. to a point; 

·Run thence S. 61° 55' 39.0" E. 323.00 ft. to a point; 
Run thence N. 89° 04' 46.8" E. 249.03 ft. to a point; 
Run thence S. 67° 43' 17.4" E. 245.31 ft. to a point; 
Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; 
Run thence S. 83° 59' 27.6" E. 95.52 ft. to a point; 
Run thence N. 42° 02' 57.2" E. 68.68 ft. to a point; 
Run thence S. 80° 41' 14.2" E. 61.81 ft. to a point; 
Run thence S. 10°47' 03.5" E. 128.27 ft. to the True Point of Beginning; and 
containing all or portions of TJ7S, R12W, Sections 35 and 36; and T18S, 
Rl2W, Sections 1, 2, 11 and 12; W.M., Lane County. 
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ATTACHMENT B 

PROPOSED MODIFIED RULES 

OAR 340-41-270, OAR 340-71-400, AND OAR 340-71-460 

[Note - there are two sets of these rules. The first set shows the existing rules 
with the changes marked. The second set is a "clean" copy of the rules with 

the proposed modifications included] 
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Special Policies and Guidelines 
340-41-270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed 
including both surface and groundwaters, from existing and potential contamination sources 
with the following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall 
not exceed 241 pounds per year from all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall 
be deemed exceeded if the median concentration of total phosphorus from samples collected 
in the epilimnion between May 1 and September 30 exceed nine micrograms per liter 
during two consecutive years. 

(3) Of the total phosphorus loading of 241 pounds per year specified in section (1) of 
this rule, 192 pounds per year shall be considered current background and Department 
reserve and shall not be available to other sources. 

(4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 
-"'---(.§1-·batw-COOf!!y--eF-ilflJ'··(·Jtllerjm-isf:!llirioR slliill not issue permits allowing connection 
of development in tile Clear Lake watershed to a smverage facility mid the Department-HF-its 
contract agent slliill not issae on site sewage system constmction installation pennit5-Hr 
favorable site evaluation reports for on site se·.vage systems within too Clear-Lake ·.varer:;hed 
anti! a plan is sC1b111itted to and approved hy the Department-&!ltJw.ing how total poosphorus 
loadings litnitations rnquirnd by tl1is rule will l:Je..aelrieved and maintaiood. Too plan shall 
ffir.4tJdC;-fl'dHlOf.Oe-ltmited·tO-;-the..felk·)wing7 

(a)PrE>jeeted poosplmrus londings for existing development and futllre plrurned 
development within fhe Clear Lake watersOOd. Technical bases for the projections-;;hall-be 
cited. The plan sllall inchxle pfiosphorns lending:; from storm nmoff dl!ring-mld-afref 
constmction, on site sewage disposal systems and otfier mllllilgement-aetivi-lics in the 
'Natershcd inelading, hut not limited to, forn:;t harve:;tilllf, 

(b) A1'k>pted ordinance:; as RCCcssary to carry out-the-provisions of the pla11; 
(c) Agreements, COfltracts afld ofher informatiolH!s-needed to s!iow oow alld wllat 

entity will effectively implement eacll. provisiofl of the-plan~ 
(6) The plan rnquired by section (5)of mis rule :;hall-OOdr-ess necessary conttols to 

reduce phosp!iorns loadings into Collard Lake to leYels les;;-than-BO-j:JtIBHds-per year. Too 
Department may apprnve n plan witfi amrual lotKling:; gra:tcr lhaR-6\l-pounEls-~ 
only if the plan dernonstrntes that 'controls necessary to achieve Jes:; t!iru1 60 pound;; per year 
are ~mreasonablc and OYerly burdensome. 
---1(+7)H-the-plair:reqtrifed-&y-{l00tien (5) of this rnle propose:; that Clear Lalm and/or 
Collard Lake loading limits be in£reased from levels-established in sectioa (l)and/or sectioa 
(4)of this rule, the plan shall include the social and economic justification-fur-;;oofl..inereases 
as required by Oregoa Administrative Rule (OAR) 340 41 006. The ju:;tifimtioa shall shew; 
the-€<)sts of aehieving the loading limits established in tffis rale as well as the economic and 
social benefits of illDfeasing tfic loads. The Commission shall nm appnwe aay plan !flat 'Nill 
not achieve a lake loading limit fur Colltu-d Lake of 140 potrnds-tJf··~ 
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year. The Commission shall not approve t'llY pla11 that will not achieve a lake loadi11g limit 
for Cletcr Lake of 251 pmmds or less of phosptK1rus per year. 

(8) No consi'ruction of a sewerage facility In seryo the Clear Lake ·.vatershed or a 
portion thereof shall begin until or unless: 

(~;) The facilities plan report and engineering plans and specifications k.ve been 
approved in writing by tbe Department; 

(b) It is construcred 2JKl operated by a municipality with authority for the operation 
mK: maintenance of sewerage facilities; 

(e)Before construction starts, tlie responsible municipality shrdl tfomonstmte thm it has 
a reliable source of funding to oosure proper construction, operation, mainten~mce, and 
replaoemont of the reqiiired sowernge facilities. 

(9) No on site sevmge system construction ins:nllntion permits, fovorable site 
evaluation reporIB, or sanitary sev;er comiection permits shall be issued until a plan fur 
menitoring me water quality of Clear Lake is submitted to and approved by the 
Department. The plan shull inciudc contracts or memorandums of agreement that assure rn.:t 
HK' monitoring will be conducted. 

(10) Unless it is demonstrated th2.t stormwater nmoff treatment and control systems 
arc not 1iecessary to rrieet the toial mmumum annual loading for total phosphorus, any 
off site or on site control facilities for s!Drm'Nater c]uality control 1iecessary to comply with 
this rule shall be under tlK' comrol of a municipality. 

-Stat. Auth.: ORS 183.335, 454.625, 468.020,-46&-705 & 41\8.710, 468B.010 and 468B.020. 
Stat. Implemented: ORS 454. 685 

Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-90 



340-71-400 
Geographic Area Special Considerations. 

(1) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) of this section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions of Tl 6S, R4W, 
Sections 33, 34, 35, 36; Tl7S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl 7S, RlE, Sections 6, 7, 18, Willamette Meridian; 

( c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition by the appropriate local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface water quality or shall provide equally adequate evidence that degradation of 
groundwater or surface water quality will not occur as a result of such modification or 
repeal; 

( d) Subsections (a) and (b) of this section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454.755(l)(b), where such report was issued prior to the effective date 
of this rule. 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) Within the area set forth in subsection (2)(b) of this rule, the agent may issue 
construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or co=unity on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) of this rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre owned or controlled by the 
applicant. 

l 
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(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred (400) feet above mean sea level 
directly east of Munsel Lake, Clear Lake and Collard Lake; and on the north by Mercer 
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of 
Tl7S, Rl2W, Sections 27, 28, 33, 34, 35, 36, and Tl8S, Tl2W, sections 1, 2, 3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M., Lane County, except that portion 
defined as the Clear Lake Watershed more particularly described by·OAR·3-4ii-'7"f-
4 60(6)(£) .I.QWI!1>bipJ\\So11JhoR<JJJ,gs'J'.;'-..WS',~t, ... QfJh(;, . .Willamt:UQ!\1f,'.fi.d.i.'1n, .. L;m&_<:;i;mlJty, 
0I.\'i&QD.; 
Run thence S. 67° 50' 51.5" E. 97.80 ft. to the True Point ofBerrinning: Run thence S. 
Q?.~ _ _:'l_Q'_.4J.Q'.'.\Y .. J.21;.QJ??JLJ9 flPQinLRun th.\'<D\<<LS. .... Q4_" __ ,5Q' 454"f;,,JJ\IL2.Lk1..JQ __ fl 
p9\µ1~Rt1lJJhi,'.lJl:\'<Sj2".<:H' ... Ql,Q" __ .W ____ JJJ,_JJJLJori.12Qi11t;RunJ.h.Q11l:'g)) ... J.?~'--JQ'A5c:1'~ 
E. 774.62ft. to a point; Run thence S. 31°44' 14.0" W. 520.89.ft. to a point; Run thence 
S 00° 24' 43.9" W. 834.02 ft. to a point; Run thence S. or· 49' 01.8" W. 119107 fl:. to 

.<l.J!Qi.nt;..!~unJ.h.()D\'.~ .. -~L5Q.:' ... ll:i~ . .0.\?_,_1'.' .. .W.7JJ_l:il!Ltg __ ~J-'''int..R1rnJJwnt:1.~soz.~ ...• 5J'. 
JQ5''..WJQJJ1ftJQf!PQinLR\mJh~,ngg_}<;i_" __ }_7'_~\!.,J'~\VC)JQ,~J.J'tJo ... <l.P.QilJtRm1 
thence S. 47° 12' 26.3" \V. 1321.86 ft. to a point; Run thence S. 72° 58' 54.2" W. 
498.84 ft. to a point; Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; Which is N. 

1.L~.J.2.' .. .L6.,2'~ .. \V •.. :5.4..?A .. 2QJLfrnn1 ... <l . .l?.Qj11tk11QYYTL~.5 ... G.rn.\'inT.W.Q_Jk>,'.ilJ\ldin)i_\'i\,timLl.J.i.n 
~-fil'LI.9.lYI!~biP.i!lJdRm:ig\l};RunJbQrn&.N ... ?Q." ___ Q_~!.'.A:Ll"WJl;i3_Q,.2l.ft .. JQ .. ~J;iQinLR1m 
thenceN. 25° 23' 10.l"W. 1978.00ft. to a point; RunthenceN. 16° 34' 21.0"W. 
1731.95 ft. to a point; Rmi'thence N. 06° 13' 18.0" W. 747.40 ft. to a point: Run thence 
N Q.}C> ~Q~J;;,_W_'E ... 2'.Z.L,?.1JL.t9 .. <!.JlQ.\nLRlrn.1ht!l1~\l.N,_~_C)_0 __ J;r_ __ 1Q,_2'~E.JUIDZJL.t9 .. ri. 
PQint; .. RJ.mJ.!W.!lt:S'.N.?2~' :5Q'(j{i.Q"EJ~21:L~.\?.ft .. JQ.f!PO.inLRlllJJhl.'.!WQJ:-LA~ .. " .. Z.~.' 
40.0" E. 897.56 ft. to a point; Run thence N. 31 ° 29' 50.7" E. 920.64 ft. to a point; Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point: Run thence S. 76° 05' 37.l" E. 748.95 ft. 

t9 .. ~JNi!.\t..R1Jn.th.@c;s~.S.~J~_,3J'.JQ,;;." .. .f:\. . .4.4.)_,_~_}J1 .. JQ .. iLPoiJJt_;R\m .. U.wn(;_\'f __ S_,J~ .. 0 
... ?7' 

'i'l2"E J'n_.2QJL.toJ:Ll1Qi.!lt .. RmLth\'?.!l.Q~ .. s .. §le> :5.?'J2.Q~'.E,3?J,Q_Q_ft,JQf!PQillLR\m 
thence N. 89° 04' 46.8" E. 249.03 ft. to a point; Run thence S. 67° 43' 17.4" E. 245.31 
fr. to a point: Run thenceS. 79° 55' 09.8" E. 45.71 fl. to a point; Run thence S. 83° 59' 

.'.2J,(i'_'_f,2,'i5:?JLtQ_<lJ!Qi.u.LRwitbgn\'.!? .. N ... 12." ... Q;;_~_)Z,;;''E §$_,i;iQ_fL.t9 .. ~J.'<.linLRm1 
th.QncgS.JlQ'~11~212~'--E ... 6.L.21.ft .. JQ .. '1 .. P.Q.illt~R1mth~.nQ.\lS,JO." .. :~T .. Q}5'.'.E,J'.2~'.21JL 
to the True Point of Beginning; and containing all or portions of Tl 7S, Rl2W, Sections 
J.:5 .. '111.d.J_§; __ flll_d __ Il\\S, Rl.'.2.\Y,S~Q.ti.011~ LJ,_JLfllld.JZ; __ \Y..NLL'!1w~GQm1ty_, 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1, 

l 
I 
k 



1981, providing one of the following can be met: 
(A) At the time the permit or favorable report of site suitability is issued the lot 

complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (3 7 5) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150( 4)(a)(B). 

(C) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: 

(i) Groundwater levels shall not be closer than one (!)foot from the ground surface 
and not closer than one (1) foot from the bottom of the sand filter; 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides for a larger flow; 

(iii) The sand filter shall be sized at one (!) square foot of bottom area for each gallon 
of projected daily sewage flow; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3 )( c) of this rule, for lots created on or 
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway I 0 I, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
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to the southern tip of the Alsea Bay Spit; 
( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 

unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

(4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette Meridian, in Lake County. 

( 5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R.W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other possible pollutants is 
kept to a minimum; 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposal systems or favorable reports of site evaluation to construct on-site systems, 
within the area generally known as the Clatsop Plains, which is bounded by the Columbia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule ofthis Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty ( 450) gallons per one-half (1/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty ( 450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per 
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day; and 
(iii) The Department is provided satisfactory evidence through a detailed groundwater 

study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

( 6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections ( 6)( a) and (b) of this rule 
are met: 

(a) Minimum Site Criteria: 
(A) The property is ten (10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten (10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
' (C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(1 )(b,e,f,g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet 

of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be constructed and backfilled in compliance with OAR 
340-71-220: sections (3), (4), (5), (7), (8), (9), (10), and (11) of this rule. 

(c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(1)(a)(A) and OAR 
340-71-140(1 )(b )(A)(i), as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 
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construction was in accordance with the permit and rules of the Commission. 
(7) Within areas east of the Cascade Range where the annual precipitation does not 

exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In 

any case, the system shall contain not less than two hundred twenty-five (225) linear feet 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be constructed and backfilled as closely as possible to the 
requirements contained in 0 AR 3 40-71-220. 

(c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 

L 

\'.--:--



(B) A list of all material used in the construction of the system; and 
( C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
( e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 

memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335 454.625. 468.020 468B.Ol0 and 468B.020. 

Stl!Lin111LQRS .. ::l.~':L2.LQ"··'l5:1JiJ2 

340-71-460 
Moratorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. 

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the 
Commission shall consider the factors contained in ORS 454.685(2). 

(6) Speeifio MGrntorium Areas: Pursuant to ORS 154.685, the Agent shall not isDue 
sewage-s-ys-l'e!l'l-·HH\Slnwtion-instaUati&n·permit&N··appwved·s+te-evalHatimHepmts-'With+n 
tl;e-lxiundaF1es··eHhe-follow1ng··areas-·&fthe·statec 
Lane. County- Clear Lake Wt:ternhed of the North Florenee Dunal J\quifur Arna, as 
foll&ws: Tl:e arna h.ereby kHovtn as the Clear LalEe 'Naforsl1ed of the North Florence 
f>unal Aquifer Area defined by the hydrolo~;ic bom:dario;; identified in the June 1982, 2()8 
Nerti!. FloFenee Duoa! A1pdier Study v1hioh is tho area liegimling al a point lmovm all 

:.rank-One;·foeated+n.Seet+en-·One;··Te·wnshit}·+&-.Seuth;··Rflnge·-12-\Vest·;·&Hhe··W+nameUe 
MeFicltan;·-bane·{,'mmty;··OregmE 
Run thenee S. 67° 50' 51. 5" E. 97. 80 ft. to the True Point of Beginning; Run thenee S. 
'l" 0 4"' 4'' r)" nr l"'"' cc·1" · · n · 1.. " "4° .,,,4·· 4" ·m 1''"' 9·' "' c ,,.... "".. o>·.-c ·····vr·.-···. ·"""'"h··uc··tfr·a·f)f}lflt;··""un·tttOHee--,,., . .,, ····O'»o·· 0.- ··-·vr·· ·o><cn-.- ·t··rr.-··te--a 
point; Run thence S. 52° ,14' 01.0" \V. 231.2! fr. to apoi11t;Rm:thence 8. 15° 20' 45.4" 
w:, .. 7.74_.42 .. ft·-tfr-a-f)f}int;-Run·theaee-·S·.-··3-1~--44'-l-4.{l"··:W,··520-.-89··ft.-··to··a·pciHt;··RHfrthenee 
S. 00° 2'1' 13.9" 'N. 834.02 fr. to a point; Run ther.:ee S. 07° 49' 01.8" Vl. 1191.07 fl. to a 
petnt;·Run-thenee·-8.---50-0--26'%,'.1-"··W-.-·'7·3-1.-61··ll--toa-f)f}int;·Rim·theHee .. 'i-.--{l22-Sl·'··10..-5"· 
W. 301.37 ft. to a point; Run thence S. 36° 37' 58.2" 'N. 918.'1.l fl:. to a point; Run thence 
&.--47-°·+2/-±h .. ~+"···Wo···l':l-21.-·86·ft·.--toapeint;··Rim·thenee--&.--72-°-·5-ll'-·54.-2"···W.-·-49-&.-84·fi.--te··a 
peint; Run Ll1e1:ee S. 85'"' 44' 21.3" ¥/. 955.64 ft. to a point; Which i:; N. 11° 39' 16.9!'-W..-
5434 .. -90.-4L·frmn-·a·pcint·known·as··(l-feen-'-I\¥l1·{1oe-atecl·'in-·Seetiefr-l1··in-sf1i<l·'fownshtp 
and·RaHge); 
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RmHhenoe--N-.--S8''--(W'-44,+"-W-.--li\::l-0-.-21Htw-1t-poillt;--Run+henee--N-.---2S'--21'--HU-"--W-.
+9-71'. 00 ft. to a poi!lt; Run thenee ]'I_ 16° 31' 21.0" Vi. 1731.95 ft. to a poi¥rt;--Rtrn-tl1Cfl00 
N-.--06°-B'-+8,()"-\V.---74-7-.-4(-)--ft.---l'0--a--pt)tnt;--RmHll€>nee--1'{--0::l-"--50'--3-2dl-"E.671.Slcft-toa 
poim; Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a point; Run thence N_ 59° 50' 06_0" 
E-.---2-89456---ll.--to-a-J-min-t;RmH.honec-N---48°-2S'-4-0.fJ"-E.---89-';L$-6-4l,--to-a-point~-Rim-fhoH00 

N. 31° 2<)' 50.7" E. ':'20.64 ft_ to a point; Run thence N. 19° 46' 39_6" E. 1524.95 ft. to a 
l'l1tnt;--RHll-tfa.mfJo--8,--1-6"---0-5'-3'7.-J"E-.-748.-95-ft-.---to-a-t}tJi'Rt-;--Rl'!H--theHeo--8.---5-7-?--JJ-'-J0-.-2"--E-.-
415 _53 ft. to a point; Rm1thence S. 78° 27' H.9" E. 394.'!8 ft_ to P.poi!lt; Runthonee S. 
i\-l-"--55'--3-9.-0-"--E.---3-2}-{lf)-.-ft.--to--a--pHiat;--Rlm-thenfJo-N---89-"---04'-4-6.-8-"--E-.---249,-0}-fl.-.---to-fl-tK>int-; 
RHR-thence 8. 67° 13' 17.4" E. 245.31 ft_ to a point; Run the!IBe-&--79° 55' 09-,-8'' E. 45_71 
ft. l'E>a-point;Run+hei1fJe--S,--8-3-"--59'--2-7-.--6"--E.---9552-f!.-.---t{>-fl--ptJint;-RHn-thonee-N-.-42"-0-2-' 
57.2" E. 68_68 ft. to apoint-;-R-unthence Sc--8~1' 21-2" E. 61.81 ft_ to a point; Run 
thenoe-&.----rn"47-'--0-JS"E-.--l-2S-.-2?--ft-+o+he-TrnePBint-of-!Jogimtillg~--aml--e'011t&illi'ltg-all'E>r 

p0rti-ons-0f-l'17-S,--Rl2W-;--Seetions-J-5--aml--J6~--aHd-Tl8S-,--R.-l-2-W;-&ections-+,-2,~H-aml--l:t; 

W.M., Lae-e County. 

Stat. Author.: ORS 183.335 454.625 468.020 468B.010 and 468B.020. 
Stat_ Impl.: ORS 454.685 
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Special Policies and Guidelines 
340-41-270 In order to preserve the existing high quality water in Clear Lake north of 

Florence for use as a public water supply source requiring only minimal filtration, it is the 
policy of the Environmental Quality Commission to protect the Clear Lake watershed including 
both surface and groundwaters, from existing and potential contamination sources with the 
following requirements: 

(1) The total phosphorus maximum annual loading discharged into Clear Lake shall not 
exceed 241 pounds per year from all sources. 

(2) The total phosphorus maximum annual loading for the Clear Lake watershed shall be 
deemed exceeded if the median concentration of total phosphorus from samples collected in 
the epilimnion between May 1 and September 3 0 exceed nine micrograms per liter during two 
consecutive years. 

(3) Of the total phosphorus loading of 241 pounds per year specified in section ( 1) of this 
rule, 192 pounds per year shall be considered current background and Department reserve and 
shall not be available to other sources. 

( 4) The total phosphorus maximum annual loading discharged into Collard Lake shall 
not exceed 123 pounds per year. 
Stat. Auth.: ORS 183.335, 454.625, 468.020,, 468B.010 and 468B.020. 
Stat. Implemented: ORS 454.685 

Hist.: DEQ 3-1983, f. & ef. 4-18-83; DEQ 44-1990, f. & cert. ef. 12-19-90 
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340-71-400 
Geographic Area Special Considerations. 

(1) River Road - Santa Clara Area, Lane County: 
(a) Within the areas set forth in subsection (b) ofthis section the Agent may issue 

either construction permits for new subsurface sewage disposal systems or favorable 
reports of evaluation of site suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the permit is issued; and 
(B) The system will not in itself contribute, or in combination with other new 

sources after April 18, 1980, contribute more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. The applicant shall assure 
compliance with this condition by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following area generally 
known as River Road - Santa Clara, and defined by the boundary submitted by the Board 
of County Commissioners for Lane County, which is bounded on the south by the City of 
Eugene, on the west by the Southern Pacific Railroad, on the north by Beacon Drive, and 
on the east by the Willamette River, and containing all or portions ofT16S, R4W, 
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 11, 12, 13, 14, 15, 22, 23, 
24, 25; and Tl 7S, RlE, Sections 6, 7, 18, Willamette Meridian; 

( c) This rule is subject to modification or repeal by the Commission on an 
area-by-area basis upon petition by the appropriate local agency or agencies. Such 
petition either shall provide reasonable evidence that development using subsurface 
sewage disposal systems will not cause unacceptable degradation of groundwater quality 
or surface water quality or shall provide equally adequate evidence that degradation of 
groundwater or surface water quality will not occur as a result of such modification or 
repeal; 

(d) Subsections (a) and (b) ofthis section shall not apply to any construction permit 
application based on a favorable report of evaluation of site suitability issued by the Agent 
pursuant to ORS 454. 755(1 )(b ), where such report was issued prior to the effective date 
of this rule. 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, Lane 
County: 

(a) Within the area set forth in subsection (2)(b) ofthis rule, the agent may issue 
construction permits for new on-site sewage disposal systems or favorable reports of 
evaluation of site suitability to construct individual or community on-site sewage disposal 
systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in effect at the time the 
permit or favorable report of site suitability is issued; or 

(B) The lot and proposed system complies with paragraph 2(a)(A) ofthis rule, 
except for the projected daily sewage loading rates, and the system in combination with all 
other previously approved systems owned or legally controlled by the applicant shall be 
projected by the Department to contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen NO,-N per year per acre owned or controlled by the 
applicant. 
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(b) Subsection (2)(a) of this rule shall apply to all of the following area hereby known 
as the General North Florence Aquifer of the North Florence Dunal Area and is defined by 
the hydrologic boundaries identified in the June 1982, 208 North Florence Dunal Aquifer 
Study, which is the area bounded on the west by the Pacific Ocean; on the southwest and 
south by the Siuslaw River; on the east by the North Fork of the Siuslaw River and the 
ridge line at the approximate elevation of four hundred ( 400) feet above mean sea level 
directly east ofMunsel Lake, Clear Lake and Collard Lake; and on the north by Mercer 
Lake, Mercer Creek, Sutton Lake and Sutton Creek; and containing all or portions of 
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T18S, T12W, sections 1, 2, 3, 4, 9, 10, 
11, 12, 13, 14, 15, 16, 22, 23, 24, 25, 26, 27; W.M., Lane County, except that portion 
defined as the Clear Lake Watershed more particularly described byTownship 18 South, 
Range 12 West, of the Willamette Meridian, Lane County, Oregon: 
Run thence S. 67° 50' 51.5'' E. 97.80 ft. to the True Point ofBeginning; Run thence S. 
05° 40' 43.0" W. 1960.62 ft. to a point; Run thence S. 04° 58' 45.4" E .. 1301.91 ft. to a 
point; Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; Run thence S. 15° 20' 45.4" 
E. 774.62 ft. to a point; Run thence S. 31°44' 14.0'' W. 520.89.ft. to a point; Run thence 
S. 00° 24' 43.9" W. 834.02 ft. to a point; Run thence S. 07° 49' 01.8" W. 1191.07 ft. to 
a point; Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; Run thence S. 02° 51' 
10.5'' W. 301.37 ft. to a point; Run thence 36° 37' 58.2" W. 918.41 ft. to a point; Run 
thence S. 47° 12' 26.3" W. 1321.86 ft. to a point; Run thence S. 72 ° 58' 54.2" W. 
498.84 ft. to a point; Run thence S. 85° 44' 21.3" W. 955.64 ft. to a point; Which is N. 
11 ° 39' 16.9" W. 5434.90 ft. from a point known as Green Two (located in Section 13 in 
said Township and Range); Run thence N. 58 ° 09' 44.1" W. 1630.28 ft. to a point; Run 
thenceN. 25° 23' 10.l"W. 1978.00ft. toapoint;RunthenceN. 16° 34' 21.0"W. 
1731.95 ft. to a point; Run thence N. 06° 13' 18.0'' W. 747.40 ft. to a point; Run thence 
N. 03° 50' 32.8"E. 671.51 ft. toapoint;RunthenceN. 59° 33' 18.9"E. 1117.02ft. to a 
point; Run thence N. 59° 50' 06.0" E. 1894.56 ft. to a point; Run thence N. 48° 28' 
40.0" E. 897.56 ft. to a point; Run thence N. 31° 29' 50.7" E. 920.64 ft. to a point; Run 
thence N. 19° 46' 39.6" E. 1524.95 to a point; Run thence S. 76° 05' 37.l" E. 748.95 ft. 
to a point; Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; Run thence S. 78° 27' 
44.9" E. 394.98 ft. to a point; Run thence S. 61 ° 55' 39.0" E. 323.00 ft. to a point; Run 
thenceN. 89° 04' 46.S"E, 249.03 ft. toapoint;Runthence S. 67° 43' 17.4"E. 245.31 
ft. to a point; Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; Run thence S. 83° 59' 
27.6" E. 95.52 ft. to a point; Run thence N. 42 ° 02' 57.2" E. 68.68 ft. to a point; Run 
thence S. 80° 41' 24.2" E. 61.81 ft. to a point; Run thence S. 10° 47' 03.5" E. 128.27 ft. 
to the True Point of Beginning; and containing all or portions of Tl 7S, R12W, Sections 
35 and 36; and T18S, R12W, Sections 1, 2, 11 and 12; W.M., Lane County. 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
(a) Within the area set forth in subsection (3)(c) of this rule, the Agent may issue a 

construction permit for a new on-site sewage disposal system or a favorable report of 
evaluation of site suitability to construct a single on-site system on lots that were lots of 
record prior to January 1, 1981; or on lots in partitions or subdivisions that have received 
preliminary planning, zoning, and on-site sewage disposal approval prior to January 1, 
1981, providing one of the following can be met: 
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(A) At the time the permit or favorable report of site suitability is issued the lot 
complies with OAR 340-71-100 through 340-71-360 and OAR 340-71-410 through 
340-71-520; or 

(B) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a pressurized seepage bed is utilized: 

(i) Groundwater levels shall not be closer than four ( 4) feet from the ground surface 
or closer than three (3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in accordance with OAR 340-71-275(4) and 
(5); 

(iii) The seepage bed shall be sized on the basis of two hundred (200) square feet of 
bottom area per one hundred fifty (150) gallons projected daily sewage flow; 

(iv) Projected daily sewage flows shall be limited to not more than three hundred 
seventy-five (375) gallons per lot, except those lots which have a certificate of favorable 
site evaluation which provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage bed and a replacement seepage 
bed. The area reserved for replacement may be waived pursuant to the exception in OAR 
340-71-150(4)(a)(B). 

(C) The lot is found through site evaluation not to comply with OAR 340-71-100 
through 340-71-360 and OAR 340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter without a bottom is utilized: 

(i) Groundwater levels shall not be closer than one (1) foot from the ground surface 
and not closer than one (1) foot from the bottom of the sand filter; 

(ii) Sewage flows shall be limited to not more than three hundred seventy-five (375) 
gallons per day per lot, except those lots which have a certificate of favorable site 
evaluation which provides for a larger flow; 

(iii) The sand filter shall be sized at one (1) square foot of bottom area for each gallon 
of projected daily sewage flow; 

(iv) The conventional sand filter without a bottom shall be constructed in accordance 
with OAR 340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, except that lots of record prior to 
May 1, 1973, shall maintain a minimum fifty (50) feet separation to surface public waters; 

(vi) Sufficient area exists on the lot to install a bottomless conventional sand filter and 
a replacement bottomless conventional sand filter. The area for replacement may be 
waived pursuant to the exception contained in OAR 340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3)(c) of this rule, for lots created on or 
after January 1, 1981, and/or when the on-site system will serve a commercial facility, the 
Agent may issue a construction permit for a new on-site sewage disposal system or a 
favorable report of evaluation of site suitability if it is determined that all rules of the 
Commission can be met; 

( c) The Alsea Dunal Aquifer is defined as all the land bounded on the East by 
Highway 101, the Pacific Ocean on the West, and from Driftwood Beach Wayside South 
to the southern tip of the Alsea Bay Spit; 
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( d) If the results of groundwater monitoring in the Alsea Dunal Aquifer indicate 
unacceptable levels of degradation or if it appears necessary or desirable to pursue 
development of the aquifer as a source of drinking water, sewage collection and off-site 
treatment and disposal facilities shall be installed unless further study demonstrates that 
such facilities are not necessary or effective to protect the beneficial use. 

(4) Christmas Valley Townsite, Lake County: 
(a) Within the area set forth in subsection (4)(b) of this rule, the agent may consider 

the shallow groundwater table, if present, in the same manner as a temporary water table 
when preparing and/or issuing site evaluation reports and construction-installation permits; 

(b) The Christmas Valley Townsite is defined as all land within the Christmas Valley 
Townsite plat located within Sections 9, 10, 11, 14, 15 and 16 of Township 27 South, 
Range 17 East, Willamette Meridian, in Lake County. 

( 5) Clatsop Plains Aquifer, Clatsop County: The Clatsop Plains Groundwater 
Protection Plan, prepared by R. W. Beck and Associates and adopted by Clatsop County, 
provides a basis for continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be successful, the 
following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify and set aside 
aquifer reserve areas for future water supply development containing a minimum of two 
and one half (2-1/2) square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other possible pollutants is 
kept to a minimum; 

(b) The Agent may issue construction installation permits for new on-site sewage 
disposal systems or favorable reports of site evaluation to construct on-site systems, 
within the area generally known as the Clatsop Plains, which is bounded by the Columbia 
River to the North; the Pacific Ocean to the west; the Necanicum River, Neawanna Creek, 
and County Road 157 on the south; and the Carnahan Ditch-Skipanon River and the 
foothills of the Coast Range to the east, providing: 

(A) The lot or parcel was created in compliance with the appropriate comprehensive 
plan for Gearhart (adopted by County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County Ordinance 82-15), or the Clatsop 
County plan adopted through Ordinance No. 79-10; and either 

(B) The lot or parcel does not violate any rule of this Division; or 
(C) Lot or parcel does not violate the Department's Water Quality Management Plan 

or any rule of this Division, except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per one-half(l/2) acre per day. The 
on-site system shall be either a sand filter system or a pressurized distribution system with 
a design sewage flow not to exceed four hundred fifty (450) gallons per day; or 

(D) The Department may approve the use of standard on-site systems to serve single 
family dwellings within planned developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot subdivision is not located within 
Gearhart, Seaside, Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, except the projected maximum 
sewage loading rate may exceed the ratio of four hundred fifty (450) gallons per acre per 
day; and 
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(iii) The Department is provided satisfactory evidence through a detailed groundwater 
study that the use of standard systems will not constitute a greater threat to groundwater 
quality than would occur with the use of sand filter systems or pressurized distribution 
systems. 

( 6) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, and after evaluating the site, the Agent may issue a 
construction-installation permit authorizing installation of a standard system to serve a 
single family dwelling, provided the requirements in subsections (6)(a) and (b) ofthis rule 
are met: 

(a) Minimum Site Criteria: 
(A) The property is ten (10) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
ten (10) acres; 

(B) The slope gradient does not exceed thirty (30) percent; 
(C) The soils are diggable with a backhoe to a depth of at least twenty-four (24) 

inches; 
(D) The site is found to comply with the provisions of OAR 340-71-220(1)(b,e,f,g,h, 

and i). 
(b) Minimum Construction Requirements: 
(A) The system shall contain not less than two hundred twenty-five (225) linear feet 

of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be constructed and backfilled in compliance with OAR 
340-71-220: sections (3), ( 4), (5), (7) , (8), (9), (10), and (11) ofthis rule. 

( c) At the discretion and request of the owner or the owner's authorized 
representative, a single application may be submitted to the Agent for both a site 
evaluation report and a construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 340-71-140(l)(a)(A) and OAR 
340-71-140(1)(b)(A)(i), as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
(C) A written certification (on a form acceptable to the Department) that the 

construction was in accordance with the permit and rules of the Commission. 
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(7) Within areas east of the Cascade Range where the annual precipitation does not 
exceed twenty (20) inches, the Agent may issue a construction-installation permit 
authorizing installation of a standard system to serve a single family dwelling, provided the 
requirements in subsections (7)(a) and (b) of this rule are met. The Agent may waive the 
site evaluation for a single family dwelling provided: 

(a) Minimum Site Criteria: 
(A) The property is eighty (80) acres or larger in size. The minimum parcel size 

considered under this rule is designated by the County, but in no event shall it be less than 
eighty (80) acres; 

(B) The separation distance between the proposed on-site system and the nearest 
dwelling, other than that being served by the proposed system, is at least one-quarter mile; 

(C) The nearest property line to the proposed system is at least 100 feet, the nearest 
domestic water source is at least 200 feet, and the nearest surface public water is at least 
200 feet; and 

(D) In the opinion of the Agent, sufficient topographical and soils information, 
including but not limited to slope, terrain, landform, and rock outcrops, is submitted with 
the application to determine the property can be approved for on-site sewage disposal in 
conformance with the purpose of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 
(A) Sizing requirements of Tables 4 and 5 shall be followed as closely as possible. In 

any case, the system shall contain not less than two hundred twenty-five (225) linear feet 
of disposal trench for projected sewage flows not exceeding four hundred fifty ( 450) 
gallons per day. Larger sewage flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected flow; 

(B) The system shall be constructed and backfilled as closely as possible to the 
requirements contained in OAR 340-71-220. 

( c) At the request of the owner or the owner's authorized representative, a single 
application may be submitted to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include the fee for a site 
evaluation, pursuant to OAR 340-71-140, as well as the following: 

(A) Favorable land use compatibility statement from the appropriate land use 
authority signifying that the proposed land use is compatible with the Land Conservation 
and Development Commission acknowledged comprehensive plan or complies with the 
statewide planning goals; 

(B) Property development plan acceptable to the Agent showing the location of 
existing and proposed improvements, including the locations of the dwelling and sewage 
disposal system; 

(C) All other exhibits the Agent finds are necessary to complete the application; 
(D) If the decision is made to waive the site evaluation, the fee will be transferred to 

the permit. 
( d) The Agent may waive the pre-cover inspection for a system installed pursuant to 

this section, provided the system installer submits the following information to the Agent 
at the time construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed system; and 
(B) A list of all material used in the construction of the system; and 
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(C) A written certification (on a form acceptable to the Department) that the 
construction was in accordance with the permit and rules of the Commission. 

(e) The conditions for OAR 340-71-400(7) shall be set forth in an addendum to the 
memorandum of agreement (contract) between the County and the Department. 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Impl.: ORS 454.610, 454.615 

340-71-460 
Moratorium Areas 

(1) Whenever the Commission finds that construction of subsurface or alternative 
sewage disposal systems should be limited or prohibited in an area, it shall issue an order 
limiting or prohibiting such construction. 

(2) The order shall be issued only after public hearing for which more than thirty (30) 
days' notice is given. 

(3) The order shall be a rule of this division which contains a general description of 
the moratorium area. A more detailed description of the area, if needed, shall be an 
appendix to these rules. 

( 4) No permit or site evaluation report shall be issued for construction of a new or 
expanded system which would violate any order of the Commission issued pursuant to 
ORS 454.685. 

(5) Criteria For Establishing Moratoriums: In issuing an order under this section the 
Commission shall consider the factors contained in ORS 454.685(2). 

Stat. Author.: ORS 183.335, 454.625, 468.020, 468B.010 and 468B.020. 
Stat. Impl.: ORS 454.685 
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ATTACHMENT C 

JUDGE THOMAS COFFIN'S ORDER 



! ·- 'FILED 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

ROBERT L, MERZ and SHTIU.EY M. ) 
MERZ, husband and wife; ) 
VINCENT M. HOWARD, JR.; GORDON ) 
BRIAN HOWARD; MARCIA LEE SMITH; ) 
R.ICRUW G. SARGENT; RUBY ) 
BROEKER; KAREN L. ANDERSON; } 
AARON U. JONES; ERLING G. OMLID; ) 
LLOYD F. OMLID I and ELLIS L. ) 
RACKLEFF, ) 

) 
Plaintiffs, ) 

) 
v. ) 

) 
HECETA WATER DISTRICT, an ) 
Oregon municipal corporation; ) 
STATE OF OREGON, by and through ) 
its Environmental Quality ) 
COinlllission; FRED HANSON, . ) 
WILLIAM YOUNG and LANGDON MARSH ) 
in their official capacities as ) 
directors of the Department of. ) 
Environmental Quality; WILLIAM ) 
P. HUTCHISON, JR., DR. EMERY N. ) 
CASTLE, WILLIAM W. WESSINGER, ) 
HENRY C. LORENZEN, CAROL A. ) 
WHIPPLE, TONY VAN VLIET, and ) 
LINDA MCMAHAN in their official ) 
capacities as commissioners of ) 
the Environmental Quality ) 
Commission; RICHARD NICHOLS, ) 
BARBARA BURTON, LYDIA TAYLOR, ) . 
and CARY MESSER in their ) 
official capacities at the ) 
Department of Environmental } 
Quality; WILLIAM B. FINLEY; ) 
LAR:RY STONELAJ:{E; ART KONING; ) 
BOB SLEEPER; STEVE OLIENYK; ) 
and MICHAEL KEATING, ) 

) 
Defendants. ) 
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COFFIN, Magistrate Judge: 

This lawsuit emanates from moratoriums on development in the 

Clear Lake Watershed. Plaintiffs are lot owners and parcel owners in 

the watershed, and seek damages related to the_ loss of the use of 

their. property during the period that the bans on developmen~ have 

been in effect. Plaintiffs and defendants have each filed motions for 

su'!lllllary judgment. The court rules as follows as to the motions 

presented by plaintiffs and defendant State of Oregon: 

1) The Enviromnental Quality Commission (EQC) is a commission 

appointed by the Governor of the State of Oregon to establish policies 

for the Department of Environmental Quality (DEQ). It has the 

a~thority to regulate water quality and issues regarding on-site waste 

disposal within the boundaries of defendant Heceta Water District, and 

has adopted regulations regulating water-quality and on-site waste 

disposal regarding the Clear Lake Watershed. 

2) on April 7, 1983, EQC estal:llished a moratori\llll [OAR 340-71-

460(6) (f) ~ or the "1983 EQC Moratorium"] on the issuance of sewage 

coru;truction installation permits or approved site evaluation rep.arts I 
for all properties within the Watershed for the purpose of protecting I 
the water quality of Clear Lake. By its tenns, the moratorium expired t 
on July l, 1985. 

3) DEQ continued to enforce the 1983 moratorium after its 

expiration date. 

4) on December 14, 1990, EQC adopted another moratorium on on-

site sewage systems within the Watershed, which again. had the effect 

ot prohibiting development within the Watershed (OAR 340-41-270, or 

the "1990 EQC Moratorium"] for an indefinite period. 

2 - ORDER 



5) The enforcement of the "1983 EQC Moratorium" by DEQ between 

July l, 1985 and December 14, 1990 was arbitrary and capricious and, 

as such, .a violation of plaintiffs' due process rights, in that the 

moratorium had expired on July 1, l9BS. Plaintiffs are entitled to 

prevail on their S 1983 claims pertaining to this issue. As 

plaintiffs .would each have been entitled to septic permits during this 

time period, DEQ is hereby ordered to issue the plaintiffs in this 

action septic permits, providing their lots otherwise qualify for 

such. 

6) The "1990 EQC Moratorium• is a valid exercise of authority 

by EQC, insofar as the regulation represents a temporary moratoriIDn 

on development while efforts were ta be made to implement permanent 

protection for the quality of water of Clear Lake. At some point, 

however, a lengthy moratorium or a moratoriUlll that is indefinite in 

duration operates as a de facto takings of the property affected, and 

such takings mandate compensation for the owners of the property 

subject to the moratoriUlll. Because the EQC and DEQ do not have 

eminent domain powers, it is the ruling of this court that should the 

"1990 EQC Moratoriwn" not be repealed as of October 15, 1996, it shall 

be invalid and of no force and effect. The continued enforcement of 

the moratorium thereafter will constitute a takings by EQC and DEQ of 

all properties within the watershed affected thereby, for which 

damages will have to be paid. 

So ORDERED. 

DATED this ~-/,..b"t'~- day of July, 1996. 

3 - OR.DER 

THOMAS M. COFFIN 
United States Ma 

L 



ATTACHMENTD 

STATEMENT OF NEED AND EMERGENCY WSTIFICATION 



STATEMENT OF NEED AND EMERGENCY JUSTIF1CATION 
Before the Environmental Quality Commission 

In the matter of amendment of Oregon Administrative 
Rules 340-41-270, 340-71-400 and 340-71-460 

) 
) 
) 
) 
) 

Statutory Authority, 
Statement ofNeed, 
Principal Documents Relied 
Upon and Statement of 
Emergency Justification 

1. Citation of statutory authority: ORS 183.335, 454.625 and 468.020 

2. Need for the rules: Since 1983, the Department has maintained a construction moratorium 
on new on-site systems in the Clear Lake watershed, north of Florence, Oregon. The Heceta Water 
District draws its water from the lake and sells drinking water to Florence, along with other consumers. 
The moratorium was imposed to prevent the growth of algae in the lake. In 1989, the Department and 
Heceta Water District were sued by several affected property owners. Settlement discussions occurred 
in July 1996 and an agreement was reached by the parties. One of the elements of this agreement was 
the lifting of the moratorium. 

3. Documents relied upon: Settlement agreement dated July 1996. 

4. Jnstification of emergency: As stated above, the lifting of the moratorium is one element of 
the settlement agreement reached by the parties to the litigation. The moratorium must be lifted within 
90 days of the signing of the agreement. This time limitation does not allow the Department to 
conduct permanent rulemaking, but the Department will do so prior to the expiration of the temporary 
rule. 

p / .. ··.) .!J.'. 
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ATTACHMENT E 

DISCUSSION OF DIVISION 71 RULE REVISIONS 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: July 30, 1996 
To: Environmental Quality Commission 

From: Barbara Burton 

Subject: Discussion of Proposed Changes in On-Site Rules (Division 71) 

The moratorium for new on-site systems in the Clear Lake watershed appears both in Division 41 
(Mid-Coast Basin) as part of the TMDL for Clear and Collard Lakes, and in the on-site rules 
(Division 71). OAR 340-71-460 is the rule placing a moratorium for new on-site systems in the 
Clear Lake watershed. OAR 340-71-400 is a special area rule that mentions Clear Lake and 
needs to be modified. 

OAR 340-71-460 - Lifting of the Moratorium 

This rule describes the criteria and procedures for establishing a new on-site system moratorium 
area, and gives direction as to what actions can occur within the moratorium area. OAR 340-71-
460( 6) lists the Clear Lake watershed as the only area in Oregon currently under a moratorium. 
On-site staff have requested that OAR 340-71-460 (1 - 5) be retained as guidance for future 
moratoriums, although there will no longer be any areas to which it applies if the Commission 
raises the Clear Lake moratorium. 

OAR 340-71-400 - Modification of North Florence Dunal Aguifer Area 
Geographical Rule 

OAR 340-71-400 lists several areas including the North Florence Dunal Aquifer Area which are 
subject to special considerations. The North Florence Dunal Aquifer area includes the Clear Lake 
watershed and other areas. OAR 340-71-400(2) allows smaller lot sizes than otherwise allowed 
for on-site systems within the area but outside the Clear Lake watershed. The increased density 
was believed to be allowable without unacceptable environmental impacts. 

In describing the Clear Lake watershed area, OAR 340-71-400(2) references OAR 340-71-
460(6). If the Commission lifts the moratorium in the Clear Lake watershed, and deletes OAR 
340-71-460(6), then OAR 340-71-400(2) needs to be amended to include a "metes and bounds" 
description of the Clear Lake watershed. Otherwise, the Clear Lake watershed could be 
developed at increased density which would not be desirable because of the phosphorous 
discharges also associated with septic tanks. 



This area rule is not directly related to the moratorium in the Clear Lake watershed. The area rule 
was adopted in 1983 and is based on total nitrogen loading to groundwater. The rule reflects 
study results indicating additional development could be allowed without nitrate levels exceeding 
5 mg/L (compared to the drinking water standard for nitrate of 10 mg/L ). The moratorium in the 
Clear Lake watershed, on the other hand, was intended to protect surface waters by limiting 
phosphorous. Phosphorous is not usually a pollutant of concern in groundwater, unless the 
groundwater discharges to surface waters such as occurs in Clear and Collard Lakes. 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: August 8, 1996 

To: 

From: 

Subject: Agenda Item E, EQC M August 23, 1996 

Statement of Purpose 

Along the Columbia River's 1,200 mile journey to the Pacific Ocean, it drains a 260,000 square 
mile section ofN orth America, including portions of seven states and British Columbia. Very 
little has been known about of the health of this river system, the second largest river in the 
country. Some of the most urgent issues our region faces -- questions relating to decreasing 
salmon runs, hydroelectric power, irrigation, farming, timber and grazing practices, and pollution 
control - now involve the Columbia River. 

The Lower Columbia River Water Quality Program was established to begin to address the water 
quality and health of the beneficial uses of the river. In order to brief the Environmental Quality 
Commission on what has been accomplished, we will provide a summary of technical findings, 
public involvement activities and a description of the Steering Committee's recommendations. In 
addition, we will also describe the next steps to be taken in the National Estuary Program for the 
Lower Columbia River. Particular focus will be on the implications and impacts of the Steering 
Connnittee Recommendations on DEQ and the EQC. 

Background 

History and Purpose 

In 1990, Oregon and Washington began the Lower Columbia River Bi-State Water Quality 
Program to address concerns about the health of the river in the area below Bonneville Dam, from 
river mile 146 to the Pacific Ocean. The Bi-State Program from the beginning utilized a broad
based Steering Committee comprised of representatives from various stakeholders including 
environmental groups, industry, private citizens, public ports, local governments, commercial and 
recreational fishing interests, Native American Tribes, the Washington Department of Ecology 
(Ecology), Oregon Department of Environmental Quality (DEQ), U. S. Geological Survey, U.S. 
Environmental Protection Agency, U.S. Fish and Wildlife Service and the Northwest Power 
Planning Council. The Steering Committee also designated specific workgroups to advise the 
Program on specific technical and procedural issues including human health risk analysis, public 
involvement, geographic information systems, fish and wildlife, backwater reconnaissance, hot 



Memo To: Environmental Quality Commission 
Agenda Item F, EQC Meeting August 23, 1996 Page 2 

spots, ambient water quality monitoring, data management, and recommendations. Financial 
commitments to support the Program were made by the states and by participating industries and 
public ports. 

In 1992, a Policy Committee was formed based on experience that indicated a need to clarify the 
advis01y role of the Steering Committee. The Policy Conunittee, consisting of representatives 
from the two Governors' offices, the directors of the two lead agencies and the co-chairs of the 
Steering Committee, was created to provide a bridge between the Governors and the Steering 
Committee. 

What Was Done 

Between 1990 and 1996, the Program commissioned many original studies on water quality, fish 
and wildlife habitat, pollutant sources, and human-health risks. The first step the Bi-State Program 
undertook was to compile existing data. Several state and federal agencies monitor the river on 
only occasional or special studies basis. We discovered that there was a need for more 
information in order to make critical water quality recommendations to those agencies charged 
with managing and protecting the resource. The existing data did provide leads about what the 
major problems were and where studies should focus. The laws and regulations of Oregon and 
Washington that affect water quality were also reviewed. 

Next, preliminary assessments--reconnaissance surveys--were conducted in fall 1991 and summer 
1993 to determine which pollutants were present in water, fish, and sediment, and to measure 
environmental conditions using parameters such as dissolved oxygen, temperature, acidity (pH), 
and toxic chemicals. 

Finally, based on the results of the reconnaissance surveys, studies were done (1993-96) to fill in 
gaps in information or to follow up on identified problems. During 1994, the U.S. Geological 
Survey, DEQ, and Ecology conducted ambient monitoring--monthly water testing over the course 
of a year--at four points in the Lower Columbia River and at the mouths of the major tributaries 
to the Lower Columbia. In addition, historical and current fish and wildlife GIS habitat mapping 
was completed to identify habitat loss and opportunities for protection or rehabilitation. 

Based on the results of the reconnaissance surveys, toxic chemical levels were high enough in 
some cases to indicate possible impacts on the health offish, wildlife and humans. Additional 
studies were completed to detennine whether bioaccumulation of these toxic chemicals were 
occurring in the higher food chain that would impact the health of species such as bald eagles or 
humans. In 1994 and 1995, the National Biological Survey analyzed mink and river otter for 
chemical contaminants and the U.S. Fish & Wildlife Service assessed the impact of pollution on 
bald eagles. Studies were also made to estimate the risks to human health from fish consumption. 
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Findings 

All of the study results were evaluated based on the standards and criteria used by the states and EPA 
or reference and action levels as used by the Bi-State Program. These "allowable" levels of pollutants 
have been established based on the best scientific knowledge available at the time. Although some 
standards have been adopted by the states for water, they have not been adopted for sediment and fish 
and wildlife tissue. 

FISH AND WILDLIFE. Many of the pollutants identified, as well as Joss of habitat, have 
certain negative effects on fish and wildlife. Lower Columbia River fish and wildlife are being 
exposed to a wide range of harmful pollutants found in water, streambed sediments, and fish and 
animal tissues. These pollutants typically enter the River via natural processes and from past and 
present human activities such as agriculture, industry, and urban development. They not only 
adversely affect fish and wildlife and impair reproductive abilities, but may concentrate in harmful 
amounts in predators such as river otter, mink, and birds higher on the food chain. 

Chemical Effects. Chemical pollutants in the water, in sediment, or in the tissues of prey animals 
that have become contaminated, can affect fish and wildlife. There are more standards available 
for pollutants found in water than for pollutants found in sediment or wildlife tissue. However, 
pollutants in water are typically very diluted and hard to measure, even with sophisticated 
laboratory techniques. The available evidence, although limited, suggests the water column 
contains potentially harmful levels of heavy metals, pesticides, dioxin/furans, and other organic 
compounds. 

Many pollutants tend to concentrate and are more easily identifiable in sediment. Pollutants, 
including heavy metals, pesticides, dioxins/furans and other organic compounds, were measured as 
potentially harmful in sediment at several Lower Columbia River sites. Dioxin has bioaccumulated in 
fish. EPA issued a dioxin Total Maximum Daily Load (TMDL) for the Columbia River Basin in 
1991, based on fish-tissue concentrations. Since then, EPA and the states have implemented 
measures with permitted sources intended to achieve water quality standards for these sources. 

Pollutants in tissues of contaminated prey are of particular concern in relation to fish-eating 
wildlife, such as eagles and river otters. Fish-eating wildlife in the Lower Columbia basin are at 
risk of being contaminated with pesticides and a wide range of other organic chemicals. DDT, 
PCBs, and dioxin and related compounds are found throughout the Lower Columbia. 

Biological Effects. Bi-State Program biological studies revealed negative health impacts caused by 
pollution. The 1nink and river otter study found clear evidence that man-made organic pollutants are 
negatively affecting these animals. Mink and river otter in the Lower Columbia River Basin are 
accumulating PCBs, organochlorine pesticides (including DDT and its metabolites), dioxins, furans, 
and metals at higher levels than those found in reference areas outside of the lower river area. While 
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PCB concentrations in mink and river otter have declined significantly during the past 15 years, they 
remain at levels that impact their health. Despite good mink habitat being available, only two mink 
were found. 

Bald eagles nesting along the Columbia River are not reproducing as successfully as eagles 
nesting in other areas of Oregon and Washington. Bald eagle productivity averages along the 
River have increased in the last three years, but values remain at least 24% lower than considered 
normal for a population. Contaminants such as DDE and DDD (metabolites of DDT), PCBs, 
dioxins, and furans are bioaccumulating in eagle eggs to levels associated in other studies with 
reduced productivity. Eggshell thinning, a common characteristic ofDDE exposure, has been 
observed in nearly all eggs or shell fragments collected from bald eagles along the River. DDD, 
DDE, total PCBs, and hexachlorobenzene concentrations in bald eagle eggs have declined in the 
past 10 years, but are still at levels high enough to impair reproduction. 

Habitat Effects. Some of the most profound effects on wildlife come from degradation and/or 
loss of habitat. Over half of the tidal swamp and marsh area of the estuary has been lost since 
dredging, filling, diking, and channeling of the Columbia River estuary began in the 1880s. 
However, open water, urban and agricultural areas have increased approximately 7%, 8%, and 
22% respectively. Mapping fish and wildlife habitat identified current significant habitat areas that 
were undisturbed (no apparent human impacts), and/or were candidates for rehabilitation or 
enhancement to improve their value as habitat and to provide water quality treatment benefits. 
These areas of minimally-disturbed habitats were estimated to cover some 194, 754 acres or 31 % 
of the total habitat study area of the Lower Columbia River. 

There is strong evidence that wildlife in the Lower Columbia River basin is being exposed, via 
water, sediments, and prey, to a wide range of pollutants known to cause adverse effects. 
Degradation and/or loss of habitat has limited some fish and wildlife's use of the River. This is 
particularly true in the estuary and throughout the River for migratory fish such as salmon. The 
use of the river by fish and wildlife is not fully protected. 

Water Quality Effects. Damming of the River for hydroelectric power generation has had the greatest 
effect on the river, limiting the migration of salmon and other fish. Additionally, the resulting slower 
current flows and warmer water temperatures also favor warm water fish at the expense of cold water 
species such as trout and salmon. Temperature violations were measured at 4 of 15 stations. 
Historical data showed frequent high temperatures, in part a result of dam operations. Modifying 
stream banks, such as loss of cover, and water withdrawals affect small tributary stream temperatures. 

Total-dissolved-gas concentrations often exceeded 110 percent and occasionally exceeded 120 
percent of saturation in the Lower Columbia River below Bonneville Dam during 1995. 

A review of older data revealed dissolved oxygen rarely exceeded appropriate levels. The 
standard for dissolved oxygen in effect during reconnaissance and backwater areas surveying in 
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1991 and 1993 was exceeded infrequently at sites between Portland/ Vancouver and the mouth of 
the Columbia. 

HUMAN EXPOSURE. Fishing and fish consumption, both for sport and subsistence, and water 
contact have a potential impact on humans. The Bi-State assessment found that people who eat a lot 
of fish and shellfish from the River, over a long period of time, may be exposed to unacceptable risks 
according to EPA risk assessment methods. The main pollutants of concern are PCBs, 
dioxins/furans, DDT, and arsenic. 

Fish Consumption. Risk estimates for consumers of only the filet portion of fish were highest for 
carp, followed in decreasing order by sturgeon, sucker, chinook, coho, and steelhead. The total 
carcinogenic risk from eating chinook, coho and steelhead was at least ten times lower than for the 
other species. The excess cancer risk estimates for filet samples from all species analyzed from the 
Lower Columbia River were all between 1in10,000 and 1in1,000,000, using the U.S. average per 
capita fish consumption rate (6.5 g/day) and the median exposure duration (30 years). 

Risk estimates for consumers of the whole-body offish were highest for carp, followed in order of 
decreasing risk by peamouth, sucker, and crayfish. Cancer risks from carp and peamouth were 
slightly greater than I in 10,000 for all consumption levels (6.5, 54, and 176 grams per day) of 
whole body samples. Risk estimates for the whole-body samples were generally higher than risk 
estimates for filet samples. 

Consumers of Columbia River fillet and whole-body fish in amounts above 17 6 grams a day over 
a long period of time would be exposed to an excess cancer risk between 1 in 100 and 1 in 
100, 000 (depending on fish species consumed and preparation method), using EPA methodology 
(based on "total" risk from all chemicals analyzed). This is the equivalent of approximately 25 
meals per month for 30-70 years. 

The Oregon and Washington Health Departments concluded in their "health assessment" that the 
Bi-State risk assessment identified five primary contaminants of potential concern: two metals 
(arsenic and mercury) and three chlorinated organics (PCBs, dioxins/furans, and DDT/DDE). 
Arsenic and mercury levels analyzed in sampled fish are considerably below a level for which 
health impacts would be expected. However, levels of chlorinated organics in some fish samples 
exceeded health protective criteria. The Great Lakes Health Protective Value (HPV) for PCBs 
was exceeded in carp and sturgeon fillet and in whole-body samples from peamouth, carp, and 
large-scale sucker. Washington Health Department DDT/DDE action level was exceeded in carp 
fillet and in whole body carp, peamouth, and large-scale sucker. Existing dioxin/furan screening 
values were exceeded in carp, and sturgeon fillet and in whole body samples of carp, large-scale 
sucker, and peamouth. 

Bacteria Levels. Whether water contact is safe depends on an acceptable level of pathogenic bacteria 
being present. Bacteria (fecal coliform) infrequently exceeded standards at 7 sampling sites: Ilwaco 
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(RM 3.0), Jones Beach (RM 46.1), Longview (RM 61.3), Sauvie Island (RM 95.9), Kelly Point Park 
(RM 105), Portland (RM 115), and the Cowlitz River (RM 68). 

Bacteria can enter the river from many sources, including combined sewer overflows, municipal and 
industrial discharges, septic systems, landfills, marinas, boats, and nonpoint sources such as 
agricultural runoff. The Identification of Sources of Pollutants Study identified sources of bacteria 
(fecal coliform) from municipal and industrial discharges, combined sewer overflows (CSOs) and 
urban stormwater runoff. 

Bacteria counts tended to be higher following storm events in and downstream of tributaries and near 
shorelines. Data indicate that any human-health risks from bacteria in the river are more likely to 
occur during these periods and in these areas. Fewer problems are experienced during the dry season 
when contact recreation is more common in the rivers because storms are more frequent during the 
rainy season. Contact recreation is less common in the Columbia River during the rainy season, but 
heavy rains at other times could cause problems and are of concern. 

SOURCES OF POLLUTION. The largest tributaries entering the Lower Columbia are the 
Willamette, Cowlitz, Lewis, Sandy, and Kalama Rivers. The Willamette River is responsible for only 
13 percent of the annual flow, yet it contributes a disproportionately higher amount of pollutants to 
the Lower Columbia River. The upper Columbia River contributes between 50 and 90 percent of the 
total streamflow, depending on the season, and contributes to elevated concentrations of metals, 
organic compounds, and pesticides in the Lower Columbia River. 

River segment comparisons showed the Willamette River contributes the greatest urban storm 
water runoff load to the Lower Columbia for nearly every identified pollutant. Urban storm water 
run-off contributes more of the total load to the Lower Columbia River than the identified point 
sources for most of the organics and for over half of the metals. Rural nonpoint source I 
contributions were not quantified, but may be the primary and largest source for some pollutants. ! 
Of the total source loads, the Upper Columbia River loads measured below Bonneville Dam at ~,·.·_ 
Warrendale (USGS station), represented the greatest percent pollutant contribution to the Lower 
Columbia River. However, several metals originating from point and urban storm water runoff 
sources were measured at greater than 10% of the total tributary and/ or Lower Columbia River 
mainstem loads on numerous occasions, particularly during dry months. Most of the problematic "hot 
spots" were located between Portland/Vancouver and Longview, near larger urban and industrial 
areas along the River. 

The large volume of information collected by the Program is summarized in the "Lower Columbia 
River Bi-State Program, The Health of the River 1990-1996, Integrated Technical Report". 
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Recommendations 

Based on the available information and public comments received from a series of public forums 
held in June, the Steering Committee of the Bi-State Program developed and approved 
recommendations to guide water-quality protection efforts in the Columbia River. Some of the 
recommendations call for immediate action while others call for long-term management efforts. 

These recommendations focus on three main topics: 
1. the presence of toxics in sediment and fish and wildlife tissue that can affect the health of 

humans, fish, and wildlife; 
2. the loss and/or modification of habitat; and 
3. the water quality problems affecting beneficial uses. 

The Steering Committee, as a broad based group of interests, strongly urges the appropriate 
authorities to consider its work and take the needed steps to improve the health of the Lower 
Columbia River. 

Next Step 

One of the purposes of the Bi-State Program was to identify a long-term management framework. 
A study report was prepared identifying alternatives to continue the work of protecting and 
enhancing the health of the Lower Columbia River. After extensive consultation with 
stakeholders and EPA, the Governors of both states nominated the Lower Columbia River for 
inclusion into the National Estuary Program (NEP). The nomination was approved by EPA in 
July 1995. 

This program encourages joint state, local, and federal efforts to protect the health and the diverse 
uses of the nation's most significant estuaries. The plans developed for the estuary by the Lower 
Columbia River Estuary Program (LCREP) must be both environmentally sound and 
economically feasible. 

Similar to the Bi-State Program, the LCREP is guided by a committee made up ofrepresentatives 
from local, state, and federal agencies, the Tribes, environmental groups, industry, and the public. 
The LCREP is funded by a combination of federal and non-federal funds. 

In nominating the Lower Columbia River to the NEP, the Governors cited the following six 
principles: 

I. There is a need to establish an interstate, interagency management plan for the Columbia 
River. The plan should identify an entity responsible for coordinated implementation of 
each element of the plan. 

2. The management plan should be as locally oriented and state directed as possible. 

I 
l 

~ 



Memo To: Environmental Quality Commission 
Agenda Item F, EQC Meeting August 23, 1996 Page 8 

3. The focus of the management plan is water quality, broadly defined to include water 
column, sediment, tissue, biota, and habitat. The plan should be coordinated with other 
management activities in the basin. 

4. Participation by the federal government and by stakeholders such as local governments, 
tribal governments, industries, fishery interests, environmental groups, and the interested 
public is essential to the development and implementation of the management plan. 

5. Federal funding is essential to the complete development and full implementation of the 
plan. Stakeholder funding would contribute significantly. 

6. The size of the Columbia River Basin suggests that specific plans and implementing 
mechanisms will be developed for targeted geographic segments or issues. The initial 
focus of this plan will be to address water quality issues in the Lower Columbia River. 
The structure selected, however, should be capable of addressing water quality issues 
within the entire basin. 

Summa1y of Public Input Opportunity 

There has been many opportunities for public involvement during the course of the program. 
Enhanced awareness and stewardship was seen as an important first step in restoring river health. 
The Bi-State Program held a series of public forums on both sides of the river in 1991 and 1996. 
Substantial public comment was received to guide the development of the program, on completed 
studies, and the Final Steering Committee Recommendations. The Steering Committee produced 
an informational video which described the Program and presented initial study results; sent out 
newsletters, brochures, and fact sheets; and continually provided opportunities for public 
comment. Agency staff and members of the Steering Committee made presentations to interested 
groups throughout the life of the program. 

Authority of the Commission with Respect to the Issue 

The Commission is charged with oversight of the department and it has the authority to establish 
rules and provide direction to the Department necessary for it to fulfill its mission and 
responsibility. 
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Conclusions 

Of the 45 Recommendations adopted by the Bi-State Steering Committee, the following 36 
Recommendations either specifically or generally involve actions to be taken by DEQ!EQC and 
Ecology or other state, local, regional, federal agencies and others for implementation. The 
Steering Committee believes all their recommendations are important and encourages their 
consideration as agencies and others are prioritizing activities. Some of them were identified as 
priorities by the Committee and are noted in this list in bold italics with a ==:> before the 
recommendation number: 

Fish and Wildlife. 

==:>I. State and local governments should develop and implement effective nonpoint source 
control programs giving priority to sources of PCBs, organochlorine pesticides, dioxins 
and furans, and metals. These programs should include such elements as permits, 
technical assistance, hazardous waste collection, site cleanup, and economic 
incentives. 

The LCREP should identi.fY agencies with existing nonpoint source control 
programs and support interagency cooperation and education to expand and 
enhance such programs. 

Nonpoint control measures, including local land use controls and practices, should 
be enacted in rural, urban, and suburban areas throughout the Lower Columbia 
River Basin to minimize sediments from soil erosion as well as fertilizers, pesticides, and 
other contaminants from entering the Ri1•er. 

=:>2. State and federal agencies and Tribes should identify causes of temperature standard 
exceedances and implement actions that would lower water temperatures in the Lower 
Columbia River to meet water quality standards (tnd to provide suitable conditions for 
salmon and other cold water species. 

==:> 3. Reference levels (including criteria, or standards, or guidelines) should be developed and 
adopted for trace metals, dioxins and furans, pesticides, radionuclides and tributyltin in 
sediment and tissue. Mechanisms should be instituted for evaluating contaminants in 
sediments and tissues in order to establish action levels for preserving beneficial uses not 
being protected Current water quality standards should be reviewed during the Triennial 
Standards Review Process to determine if they protect these uses and if necessary be 
updated or nwdifie(L 
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:::>4. Agencies with regulatory responsibility should give high priority to enforcement, 
compliance oversight, technical assistance and education to protect beneficial uses. 

:::>5. Studies should be conducted on indicator fish and wildlife species (e.g., salmon, bald 
eagles, mink and river otter) along the River to evaluate contaminants known to disrupt 
the endocrine, reproductive, and immune systems. These studies should be designed to 
measure endpoints specific to immune, reproductive, and endocrine system disorders, 
correlate these impacts to specific contaminants or interactive effects of complex mixtures, 
and identify how species populations could be affectetl 

=> 6. The U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service, and National Marine 
Fisheries Service should continue to evaluate the effects of dams and dredging on fish and 
wildl!fe and propose long-term solutions. An agreed upon approach to 
evaluating/sampling sediments needs to be reached by appropriate agencies prior to 
dredging. Such solutions include appropriate safeguards to protect water quality, fish and 
wildl!f'e during dredging and disposal activities. The LCREP should address general 
management issues related to both maintenance dredging and clumnel deepening 
activities, including use of uncontaminated dredged materials for habitat reconstruction. 

7. Ecology and DEQ should identify hazardous waste cleanup sites contributing contaminants to 
the Lower Columbia and should prioritize them for remediation. 

8. The DEQ and Ecology should collaborate with the Oregon, Washington, and various 
federal fish and wildlife agencies to identify causes which contributed to the physical and 
reproductive abnormalities found in river otter at river mile 119. 5. 

9. Oregon and Washington officials should advocate for federal and international programs 
and legislation to prevent the introduction of non-native species and pathogens to the 
Columbia River's fresh water and marine ecosystems. 

Fish Consumption: Human Health. 

=> 10. Oregon and Washington hettlth and environmental agencies should continue to monitor 
contaminant levels in fish and shel~fish from the Lower Columbia River, the Willamette 
River, Multnomah Channel, and the Columbia Slough. 

Comprehensive fish consumption suneys should be conducted for these same areas and 
health risk evaluations should be based on the results of these surveys and should target 
both cancer and nonctmcer endpoints including the endocrine, immune, and reproductive 
systems and developmental processes. 
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In addition, the Health Agencies, DEQ, and Ecology should continue to work together 
to educate the general public and at-risk consumers about weighing both the cancer 
and noncancer risks and the benefits of consuming various species of fish from the 
Lower Columbia River and to identify consumer behaviors that will reduce exposure to 
contaminants. These agencies should report annually or bi-annually. 

=> 11. The Oregon and Washington Health Departments make the following statements: (1) the 
endpoint of concern is developmental effects; (2) contaminants of concern tend to 
accumulate over time in fatty tissue of exposed persons; and (3) these contaminants can be 
transferred to the developing fetus or to infants via breast milk. Therefore, their 
recommendations for fish consumption are particularly directed to pregnant and nursing 
women and other women of reproductive {tge, and to children because they are still 
developing and may be more exposed, on a body weight basis, due to their size. 

12 . 

(a.) Women of reproductive age, pregnant and nursing women, and young 
children: 
Limit consumption of peamouth, cmp, and large-scale sucker. Avoid eating whole
bo{ly preparations of these fish and follow certain preparation and cooking guidelines 
to reduce further exposure: (1) trim fatty portionsfrom the fish before cooking, 
including the skin; and (2) cook fish so tlwt fat drips mvay (broiling or barbecuing). 
Since PCBs, dioxinslfurans, and DDT accumulate in thefatty tissue of these.fish (i.e., 
they are lipophilic), following the recommended preparation and cooking methods will 
reduce intake of these chemicals. 

(b.) People who frequently eat carp, peamouth, and large-scale sucker: 
Reduce consumption of these .fish and avoid whole body preparations. Follow 
preparation and cooking guidelines to reduce the intake of lipophilic compounds. 

(c.) People who frequently eat salmon, steellzead, and sturgeon, or who 
occasionally eat carp, large-scale sucker, and peamouth: 
Follow preparation and cooking methods to reduce intake of lipophilic compounds. 
Avoid eating wlwle-bo{ly preparations of these fish to reduce further exposure. 

DEQ, Ecology, fish and wildlife agencies and the health departments should provide 
{tppropriate notice to the public and provide education programs, particularly to high 
risk consumers. In addition, they should update these recommendations when 
adequate, additional information on the levels of chemicals in Lower Columbia River 
.fish and/or toxicity becomes available that would suggest the needfor a new 
evaluation. 

DEQ and Ecology should review current water quality standards to determine whether 
they are protective of persons who eat large quantities of fish. 
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13. The health agencies, DEQ, and Ecology should investigate the potential of bacterial 
pollution of shellfish harvested in the estuary (saltwater areas) and take appropriate 
actions to reduce that risk. 

Water Contact Recreation: Human Health Risks. 

=> 14. Bacterial pollution from combined sewer overflows (significant bacteria source) and 
other sources (boats, marinas, septic systems, landfills, agriculture, etc.) should be 
eliminated or reduce(l 

=> 15. The frequency of bacterial monitoring should be increased by DEQ, Ecology, state and 
local health agencies during times of concern (e.g., storm events, summer months) and 
in heavily used areas. Appropriate agencies should review, and if necessary improve, 
their reporting processes for spills, combined sewer 01,erjlows, and potential high levels 
of bacteria. In addition, the agencies should report these events to the public 
immediately and in an annual report. 

16. Ecology, DEQ, and the state health agencies should conduct a study on the impact of 
water contact to skin and ingestion of sediments and Columbia River water from possible 
pollutants in the River. 

Identification of Pollution Sources. 

=> 17. Ecology and DEQ should more sharply delineate land use types and conduct more 
frequent monitoring during storm events to refine concentration levels, run-off 
coefficient, and thus run-off volumes. This will require coordination between cities 
and counties to provide comparable land use designations. In addition, Ecology and 
DEQ should utilize the most advanced, accessible nonpoint source modeling 
techniques to factor in such items as soil type, vegetation cover, and slope. 

=> 18. DEQ and Ecology, in cooperation with USGS, should conduct studies that chemically 
''.fingerprint" congener-specific PCBs, dioxins, and furans on sediment and tissue 
samples collected from the Columbia River to identify patterns associated with specific 
point sources. 

19. DEQ and Ecology, in cooperation with pennit holders, should gather the most up-to-date 
monitoring data for each major and minor NPDES permittee pertaining to the presence 
and concentrations of the 168 "priority pollutants". This data could include analytical data 
reported as a part of the permit renewal process (Form C), routine monitoring data, or 
other data collected as specified by each discharger's NPDES permit, such as special 
studies required as a condition of a permit. The data should be systematically reviewed, 
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keeping in mind that trace concentrations of persistent pollutants from several dischargers 
might cumulatively account for the presence in the Lower Columbia River of chemicals of 
concern to the Bi-State Program. Analytical methodology and detection levels should be 
specified. 

20. DEQ and Ecology should assess the cumulative impacts of General Permitting discharges 
on receiving water. General permittees were excluded from the 1993 inventory (which 
included Major and Minor permittees). Most General permittees do not report their 
discharge volume which makes load estimates impossible using traditional means 
(concentration of pollutant times discharge volume). 

21. DEQ and Ecology should gather and review all relevant ambient monitoring data (i.e., mixing 
zone studies, dilution studies, or other special ambient monitoring studies required by permits) 
submitted by NPDES permittees. In cases where such data has not been collected, DEQ and 
Ecology, in cooperation with all municipal and industrial permit holders, should require 
periodic ambient measurements of pollutants, as part of a permit renewal requirement, found 
in the permittee' s discharge, upstream and downstream from the permittee' s outfall. 

22. Develop and implement a multi-state and federal-agency long-term monitoring program 
to: measure the trend of pollutant concentrations in water, sediment, and aquatic tissue. 
Measuring wildlife health (such as in the mink and river otter study and the bald eagle 
monitoring study) and fish and wildlife habitat, and determine the effectiveness of 
management measures and programs in an annual or biennial report. 

Water Quality: Current Environmental Conditions. 

=> 23. Develop a strategy to control water quality conditions and contaminant concentrations 
t/l(lt are basin-wide or are Lower Columbia Basin conditions which result from 
significant transport of contaminants from upstream. These water quality conditions 
of concern include high water temperatures (summers) and high contaminant 
concentrations (above reference level~) of arsenic, PCBs, DDT and its metabolites, and 
dioxin and furans. Regulatory, land management, and research agencies should 
confer to develop a basin-wide monitoring and research strategy to identify effective 
management alternati1•es. Mitigation solutions require a long-term effort which must 
begin immediately. 

=>24. The States of Oregon and Washington should set as a goal the phase-out of point and 
nonpoint source discharges of all identified toxic pollutants which are bioaccumulative 
to the Columbia River by 2010, provided that alternative technologies and practices are 

,---- environmentally benign. 
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=> 25. Local, state and federal agencies should place high priority on point and non-point 
source pollution prevention programs. Further, the CCMP for the Lower Columbia 
River Estuary Program should include a pollution prevention element which 
emphasizes reduction and prevention of the types of pollution documented by the Bi
State Program. The program should focus on pollution prevention from both point 
and nonpoint sources, from air deposition, and from landfills, spills, and vessel 
discharges. It should provide technical assistance and economic incentives for 
individuals and industry to take steps to prevent pollution before regulatory actions are 
necessary. DEQ and Ecology should prioritize such efforts for the Upper and Lower 
Columbia River Basin, specifically focusing on the 102 "Bi-State Chemicals of 
Concern" that have been shown to originate from both point and non-point sources 
where pollution prevention efforts might be succes~fully focusefl 

=>26. Municipal and industrial wastewater treatmentfacilities should use alternatives to 
chlorine wastewater treatment processes where such alternatives provide equi1•alent 
removal and treatment of bacteria and minimal or no impacts on water quality. 

=>27. EPA in cooperation with DEQ, Ecology and.fish and wildlife agencies, should evaluate 
the Dioxin TMDL to determine if' it is protective of beneficial uses. Continue to 
evaluate monitoring data to determine sources and compliance with Dioxin TMDL. In 
addition, develop a strategy to address water quality concerns related to TCDD inputs 
from wood treating facilities, other major industrial NPDES discharges and major 
municipal NPDES facilities with formal pretreatment programs. And, develop a 
strategy that addresses other sources, including nonpoint sources, such as urban 
runoff, agriculture, and atmospheric deposition. 

28. 

29. 

Since most water samples tested for arsenic in the Lower Columbia River were above 
EPA Drinking Water human health advisory guidelines, DEQ and Ecology (in 
collaboration with other state and federal agencies) should aggressively identify sources of 
arsenic and take i1mnediate actions to reduce current human caused inputs of arsenic to 
the River. 

All citizens should recognize and embrace the commitment to meet water quality 
standards and should take inunediate actions toward that end. Examples of such actions 
could include: (1) the LCREP emphasizing the opportunities for voluntary, rather than 
regulatory, activities that will help in meeting water quality standards, in its CCMP, (2) 
local governments instituting voluntary practices to control pollutants associated with 
storm water or combined sewer overflows; and (3) agencies providing education and 
programs to help citizens deal more responsibly with products and activities that impact 
water quality. Agencies, organizations, individuals and industries need not wait for 
additional studies to be completed or water quality standards to be revised or written . 
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30. Oregon should adopt oil spill-prevention rules covering oil-handling facilities and vessels 
equivalent to those adopted by Washington. Both states should target oil spill-prevention 
education programs for marinas and fishing boats in the Lower Columbia River area. 

31. Environmental agencies should develop improved techniques to detect toxic contaminants 
at the levels where health and environmental impacts occur. 

32. An assessment should be made addressing the sources and toxicity of Bis (2-ethyl hexyl) 
phthalate. 

Participation, Cooperation, and Consistency: Government & Stakeholders. 

=:>33. Washington rind Oregon should coordinate management efforts on the Lower 
Columbia River and its sub-basins, refine a workable method for sharing data and 
resolving differences in policies and recommendations, and adopt common water 
qurtlity standards, criteria, and beneficial uses for the Lower Columbia River. Tribes 
and federal, state, and local governments should collrtborate to ensure consistency in 
regulatory activities, monitoring, and data collection. 

Data Management: Collecting & Sharing Information. 

=:>34. All agencies, companies, and consultingfirms involved in Columbia River programs or 
activities should be encouraged to meet developed and agreed-upon protocols that would 
provide comparable water quality data. Those with large drtta bases should obtain 
software that will allow data sets to be produced in a uniform and agreed-upon format. 

3 5. Agencies and other investigators should use comparable and performance-based collection 
methods and quality assurance programs to guarantee the highest quality data. 

36. A consistent set of data elements, such as latitude-longitude, should be stored with the data so 
that the data can be more readily retrieved and used. 

Intended Future Actions 

The Depattment recognizes that the recommendations represent a thoughtful and well reasoned 
response to the problems identified in the river. Resource and time constraints will not allow for 
all measures to be implemented simultaneously and fully. 

Some of the Bi-State Steering Committee Recommendations may be determined by the agency to 
be important enough to be implemented now and not wait for completion of the CCMP by the 
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LCREP. Others may become part of the Early Action Program of the LCREP and yet others may 
be included in the CCMP for eventual implementation by DEQ and other local, regional, state, 
and federal agencies or by industries or other entities. In the implementation of some of the 
selected recommendations, there may be a request for new rule making. This will require the 
agency to present such a request to the EQC. 

On several of the issues and problems identified by the Committee the Department is taking steps 
or will soon begin to address the problem. For example, these include dredging and the evaluation 
of contaminated sediments, reducing temperature exceedances in the tributaries, placing a priority 
on enforcement and compliance oversight and technical assistance when needed to ensure 
permitted sources do not harm beneficial uses, continued monitoring of contaminants in the 
Willamette River and Columbia Slough, reducing the impact of bacterial pollution from combined 
sewer overflows and working to ensure cotmnon monitoring protocols. Other actions that the 
Department believes could be very effective but are dependent on resource and time constraints 
include development of standards for tissue and sediment, assistance in review of the dioxin 
TMDL, long term monitoring for the lower Columbia River, listing and evaluation of alternatives 
to chlorine use, such as ultraviolet, providing technical assistance to major and minor dischargers 
to the lower Columbia to assist in conversions to alternative systems. The Department is 
proposing budget policy options for the coming biennium that would address some of these and 
other concerns highlighted by the Bi-State reports. 

Department Recommendation 

It is recommended that the Commission accept this report, discuss the matter, and provide advice 
and guidance to the Department as appropriate. 

Attachments 

"Lower Columbia River Bi-State Program, Executive Smmnary and Steering Committee 
Recommendations Report, Revised June 1996" and Technical Recommendations Appendix. 
(The attachment reflects policy and technical recommendations presented to the Committee based 
on public comments. The final document, reflecting the Committee's adoption of 
recommendations based on public and staff comment was not available as of the date of this 
report. However, the recommendations reflected in this staff report to the Commission reflect any 
changes the Committee made in its final action.) 
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PART ONE 

11ntrmluctwn 

H
igh in the ice fields atop the Canadian Rockies, 

the Columbia River begins its 1,200 mile journey 
to the Pacific Ocean. Along its way, it sustains 

the lives of people and wildlife throughout the entire 
Pacific Northwest, as it has for thousands of years. 
Together with its tributaries, some of which are major 
river systems in their own right, the Columbia drains a 

260,000 square mile section of North America, including 
portions of seven states and British Columbia. 

This river system, the second largest river in the country 
and the region's vital artery, has influenced human settle
ment patterns since the Ice Age. It continues to shape 
development and support an economy estimated at $28 
billion today. However, some of the most urgent issues 

our region faces -- questions relating to decreasing 
salmon runs, hydroelectric power1 irrigation, farming, 

timber and grazing practices, and pollution control - now 
involve the Columbia River. 

In the 1980s concern grew steadily that we may have 
irreparably harmed the health of the River that has 
served us so well. The warning signs were becoming 
increasingly clear. As mighty as the River appeared, it was 

not immune to polh,ition and the mounting pressure of 
oftentimes manifold competing uses: commercial and 
sports fishing, transportation, Indian cultural and 
subsistence fishing, irrigation, treated wastewater 

disposal by industry and municipalities, power genera

tion, flood control, mining, forestry, recreation and 

drinking water supply. 

T
he states of Oregon and Washington and the fed
eral government have a history of decades of regu
latory activities to improve water quality. 

Industries and local governments have invested substan

tial sums of money to improve the quality of discharges 
from point sources such as sewage treatment plants and 

industrial facilities. In spite of these efforts, pollution 

problems in the River have continued. 

So, ill 1990 Washington and Oregon jointly committed 
to gather additional information to assess more 

accurately the River's condition. The difficulty and 
expense of studying such a vast river system motivated 
the legislatures to authorize the Lower Columbia River 

Bi-State Program to focus on the River from Bonneville 
Dam to the Pacific. This stretch of 146 river miles com
prises the Lower Columbia River basin and the basins of 

I ~=~~:,~~:~:~::;:~~:.;;~::::' 
industrialized. 

i The Bi-State Program's principal purposes were to identify 

, ::::'i!:~::d~ra~~e;:s~=e~:;~~~~sbt~~~~:s:s 
: problems. This work was to be accomplished through 
i cooperatively gathering and assessing water quality data. 

Recommendations were needed for corrective actions to 

meet state water quality program goals and the Clean 
Water Act, and to create a framework to address shared 

water quality, public health, and habitat concerns. 

This six-year p~blic private partnership has been 
)omtly admimstered by the Washington 
Department of Ecology and the Oregon 

Department of Environmental Quality, assisted by a Bi
State Steering Committee of 20 citizens from both states 
representing: environme:ptal groups, industry, private 

citizens, public ports, local govemments1 commercial and 

recreational fishing interests, Native American Tribes, the 

U.S., Geological Survey, U.S. Environmental Protection 
Agency, U.S. Fish and Wildlife Service, and the Northwest 
Power Planning Council. 

The program has been financially supported by the 

citizens of Oregon and Washington, the Northwest Pulp 
& Paper Association and the region's public ports, with 
in-kind contributions by Federal agencies already 
involved in data collection. It has generated several tech

nical reports, all of which are summarized in The Health 

of the River 1990-1996, Integrated Technical Report. 



Staff and consultants conducted the 
six-year program in four phases: 

PHASE I: Compilation of information from historic and more 

recent research studies of the River. Earlier data gathering 
was conducted by different researchers charged with 
studying different areas of the river, during different 
seasons, for different purposes, using widely differing 
approaches and techniques. However, despite its uneven
ness, the earlier research provided leads on problem areas 

requiring additional study and known or suspected pollu
tants and their sources. A review of Oregon's and 
Washington's laws and regulations helped to crystallize 
what uses and qualities of the River the two states were 
charged with protecting. 

PHASE 2: Reconnaissance and backwater surveys. 
Because of the limited scope of the surveys1 scientists 
drew no conclusions, but clues emerged about existing 

environmental conditions and pollutants through sam
pling and analysis of water, sediment, and fish. 
Gathering information during low water substantially 
reduced the difficulty in securing good sediment and fish 
samples, but precluded access to backwater areas that 
were extremely shallow or blocked by sand bars and mud 
flats. Surveying these areas was critical because of their 
importance as breeding and foraging areas for wildlife as 
well as because previous studies had evidenced that some 
pollutants favored collecting in them. The initial general 
and subsequent backwater reconnaissance surveys 
formed the backbone for the first comprehensive look at 

the health of the Lower· Columbia River. 

PHASE 3: Baseline studies targeting gaps and weak spots in 

information gathering to date. Four studies included: 
• Ambient Water Monitoring - conducted on the River 
and at the mouths of the Lower Columbia's major 
tributaries in the mainstem Columbia; 
• Identification of Pollutant Sources - investigating 
specific sources of pollutants of concern; 
• Fish and Wildlife Health and Habitat Mapping -
researching the impact of pollution on key species: 
bald eagle, mink, river otter, and some fish and 
amphibians, and identifying habitat areas - losses and 
opportunities for protection or rehabilitation, and 

• Human Health - a preliminary look at possible risks 
· caused by pollution. 

PHASE 4: Advanced studies involving additional data callee -

tion and identification of pollutant sources. In this category 

a human health risk assessment was completed. This 
phase included an opportunity for public testimony and 
for the production of a final report. Recommendations 
for changes in management practices were made to · 

federal, state and local agencies and included in a draft 

of this report for citizen comment at public forms held 
in June of this year. 

0 
ne of the ways to evaluate the health of the 
River is to assess the extent to which beneficial 
uses of the River are met: uses of the River by 

people and wildlife as defined in state laws and regula
tions. There are many benefiCial uses, such as water 

supply, agriculture, fish and wlldlife, recreation and 
commercial uses, some of which compete with one 

another at times. The Integrated Technical Report carries a 
more complete discussion of beneficial uses and their 
interrelationships. 

The beneficial uses of greatest concern to the Bi-State 
Program are those which are the most likely to be 
impacted or impaired by water quality problems. The pri
mary focus of our efforts has been to evaluate the benefi
cial uses that relate to the health of humans, fish and 
wildlife. 

FISH AND WILDLIFE 

Many of the pollutants identified, as well as loss of habi
tat, may negatively affect fish and wildlife. 

CHEMICAL EFFECTS. Chemical pollutants in the water, in 
sediment, or in the tissues of prey animals that have 

become contaminated, can affect fish and wildlife. There 
are more standards available for pollutants found in 
water than for pollutants found in sediment or wildlife 
tissue. However, pollutants in water are typically very 
diluted and hard to measure, even with sophisticated lab
oratory techniques. The available evidence, although lim
ited, suggests the water contains potentially harmful lev
els of heavy metals, pesticides, dioxin/furans1 and other 
organic compounds. 

Many pollutants tend to concentrate and are more easily 
identifiable in sediment. Pollutants were measured at 

potentially harmful levels in sediment at several Lower 
Columbia River sites, include heavy metals, pesticides, 

dioxins/furans and other organic compounds. · 

Pollutants in tissues of contaminated prey are of particu
lar concern in relation to fish-eating wildlife, such· as 



bald eagles and river otters. Fish-eating wildlife in the 
Lower Columbia basin are at risk of being contaminated 
with pesticides and a wide range of other organic chemi
cals. DDT, PCBs, and dioxin and related compounds, are 
found throughout the Lower Columbia. 

BIOLOGICAL EFFECTS. Bi-State program biological studies 
revealed negative health impacts caused by pollution. 
The mink and river otter study found clear evidence that 
man-made organic pollutants are negatively affecting 
these animals. The bald eagle study contributed to the 
growing body of evidence that PCBs, DDT, and 
dioxins/furans tend to accumulate in fish-eating eagles 
and cause thinning of the eggshell. Bald eagles nesting 
along the Colurhbia River are not reproducing as success
fully as eagles nesting in other areas of Oregon and 
Washington. 

HABITAT EFFECTS. Some of the most profound effects on 
wildlife come from degradation and/or loss of habitat. 
·Over half of the tidal swamp and marsh area of the 
. estuary has been lost since dredging, filling, diking, and 

reviewed) Columbia River water recreationalists should 
be cautious in several specific areas from the 
PortlandNancouver area down river. Monitoring and 
reporting of safety of water quality for water contact 
sports need improvement. 

channeling of the Columbia River estuary began in the 1 

1880s. Damming of the River for hydroelectric power l 

Ti
e Oregon Department of Environmental Quality 

DEQ), the Washington Department of Ecology 
(referred to as 'Ecology') and the U.S. 

Environmental Protection Agency (EPA) are responsible 
for protecting the Columbia River's water quality and for 
seeing that state and federal water quality standards are 
met. They are guided by the federal Clean Water Act and 
by state laws and administrative rules. Examples of the 
activities of the state agencies include issuing wastewater 
discharge permits; monit6ring treatment facilities; evalu
ating federal permits to determine if proposed activities 
on or along the River would exceed water quality stan
dards; setting limits for total amounts of pollutants in 
streams and lakes; and working to control nonpoint 
sources of pollution. generation has had the greatest effect on the River, ! 
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In addition to DEQ, Ecology, and EPA, many other local, 
state and federal agencies and the Tribes work to protect 
the Columbia River, the tributaries which enter it, and 
the areas along its shoreline. It is important that these 
groups work together to manage this vital resource. Many 

There is strong evidence that wildlife in the Lower 
Columbia River basin is being exposed, via water, sedi~ 
ments, and prey, to a wide range of pollutants known to 
cause adverse effects. Degradation and/or loss of habitat 
has limited some fi;h and wildlife's use of the River. This 
is particularly true in the estuary and throughout the 
River for migratory fish such as salmon. The use of the 
River by fish and wildlife is not protected. 

FISHING & WATER CONTACT 

Fishing and fish consumption, both for sport and subsis
tence, and water contact have a potential impact on 

humans. The Bi-State assessment found that people who 
eat a lot of fish and shellfish from the River, over a long 
period of time, may be exposed to unacceptable risks 
according to EPA risk assessment methods. The main pol
lutants of concern are PCBs, dioxins/furans, DDT, and 
arsenic. 

Whether water contact is safe depends on an acceptable 
level of pathogenic bacteria being present. According to 
current standards and analytic methods (which are being 

J of the recommendations presented in this report are 
l directed at these organizations, as well as the three envi-

·,':,',,.' ronmental agencies noted above. Information collected 
dur1ng the Bi-State Program will help them to make per-
mit decisions, develop management programs, and bal
ance the many uses of the River while protecting water 

i.. quality. It should be noted that although the Bi-State 
Program has contributed a great deal to our knowledge 
about the Columbia River, there is more to learn. The 
challenge is to use the existing information to make the 
best possible decision today while we continue to study 
the River so that we can make the best possible decisions 
in the future. 

Assessing pollution requires ~ standard, criterion1 or 
reference level. For instance, many substances we 
consider pollutants occur naturally in waters and 

soils. A crucial task of regulatory agencies is to set such 
standards, based on best scientific knowledge, to limit 



the amount of a pollutant to a level considered safe. 
There is much that remains unknown about the toxicity 
of pollutants, and standards are lacking in many cases. 
Therefore, we compared the Bi-State Program findings to 
accepted standards wherever possible, and where no such 
standards existed, researchers related their findings to 
current best sdentific judgment. For ease of reference, 
the term 'standard' is used generically with different 

sources noted. 

I
n the course of evaluating water quality of the 
Columbia River, the Bi-State Program also considered 
the existing framework of federal and state laws, 

regulations and programs. The 1990 Interstate Agreement 
creating the Bi-State Program directed that the Steering 
Committee address the existing institutional framework. 
After the Bi-State Program had been underway for several 
years, the governors of the two states broadened this task 
by calling for a specific proposal to address long-range 
ma:pagement needs on the River and to analyze the 
respective roles of s.tate and federal agencies in this plan
ning process. 

The Bi-State Program found that there are a multitude of 
agencies that, individually and collectively, exert 
influence over the River, including 11 federal agencies, 
11 regional organizations, eight Indian tribes, nations or 
confederations1 and more than a dozen state agencies. In 
addition to these, there are a host of local governments/ 
including counties, dties and port districts. 

In designing its recommendations, the Bi-State Steering 

Committee acknowledged the role of existing laws, 
regulations and programs administered by these agencies. 
For the most part, the recommendations build on exist
ing agency responsibilities. While it is impossible to sum
marize all existing agency activities, the basics of water 
quality regulation should be noted. 

The federal Clean Water Act contains detailed provisions 
for establishing and modifying water quality standards. 
The Act creates a complex system of licenses and permits 
to regulate discharges from point and non-point sources 
and activities such as dredging and filling. Part of the 
process of regulating sources and activities involves set
ting specific effluent limitations (both conventional and 
toxic discharges) and pre-treatment standards for sources 
discharging to municipal treatment plants. In addition, 
the Act contemplates that a combination of sources dis
charging to the same water body may meet normal efflu-

ent requirements, but fall to meet overall water quality 
standards. In such cases, even more stringent effluent 
limitations may be required directly or may be 
established through a TMDL (total maximum daily load) 
process. One TMDL has been prepared by EPA to 
regulate dioxin in the Columbia River and is now in the 
process of implementation. 

The Integrated Technical Report summarizes all technical 
reports produced for the Bi-State program in greater 
depth than this summary and identifies all those reports 
in the Appendices. Readers seeking a more comprehen
sive summary of technical information from a particular 
report are urged to explore Section 2 of the Integrated 
Technical Report as a preliminary step to reviewing a 
specific report in its entirety. All reports are available 
through the Washington Department of Ecology Water 
Quality Program, 1-360-407-6400, or through the Oregon 
Department of Environmental Quality, 1-503-229-5279. 
People with hearing impairments may contact DEQ's 
TDD number at 1-503-229-6993 or Ecology's TDD 
number at 1-306-407-6206. 

PART TWO 

CCancern&, cActian&, 
1Findi~ ~ 

1R...ecamf11Piulatwn& 

P
art II of this report contains t_he findings of the Bi
State Program. To aid the reader, each segment of 
this section has been organized as follows: 

T CONCERNS: 
Issues or questions that need to be addressed. 

o WHAT WAS DONE: 
Actions and studies undertaken; reports prepared to 
address concerns. 

•FINDINGS: 
Conclusions drawn from the work products. 

•>RECOMMENDATIONS: 
Future activities recommended for action based on the find -
ings. Priority recommendations are in blue Sans Serif Type. 

The Steering Committee of the Bi-State Program prepared 

a draft report describing the findings and all the recom
mendations drawn by it from the work conducted in the 



program. This document summarizes only the Steering 
Committee's policy recommendations. Readers interested ' 
in the technical recommendations embraced by the i 
group, should request a copy from DEQ or Ecology at the l 
contact numbers listed previously. I 

I 

0 Mapped upland and aquatic habitat areas and com
pared the acreage to more recent (1948, 1961, 1973, 
1983, and 1991) as well as historical data (1870-1888). 

FINDINGS 

•Lower Columbia River fish and wildlife are being 
exposed to a wide range of harmful pollutants found in 
water, strearnbed sediments, and fish and animal tissues. 
These pollutants typically enter the River via natural 

: processes and from past and present human activities 

1 such as agriculture, industry, and urban development. 

I s~;~;,~~1~:.~~:~:~.' 
CONCERNS 

T Pollution and habitat alterations, resulting from 
human activities in and along the Columbia River, were 
adversely impacting salmon, other aquatic llfe forms, and 
wildlife. 

T Impoundments, discharges, and land use activities 
have supported a growing population and commercial 
uses of the River which has created economic growth in 
the region. However, they also have altered the Columbia 
River, contributing to the decline of salmon populations, 
adversely affecting some forms of wildlife and degrading 
water quality. 

T Dredging, filllng, diking, channeling, building and 
operating dams, and other human activities since the 

mid-1800s have caused degradation and majorloss of 
habitat for certain fish and wildlife species which has 
limited their use of the River. Building and operating 
dams has limited the migration of salmon and other fish 
and caused slower currents and warmer water tempera
tures, adversely affecting cold-water species such as 

trout and salmon. Spilling water from upriver dams has 
caused high levels of total dissolved gas that can harm 
all fish. 

WHAT WAS DONE 

0 Studied the impacts of contaminants and evaluated 
various biological factors for specific species, such as 

overall health and numbers, community structure, range, 

and breeding success of selected species. The studies 
examined fish, benthic organisms, mink, river otter, and 
bald eagles. 

0 Compared tissue data on Columbia River fish against 
guidelines developed by EPA and other states or 
researchers for a variety _of contaminants. 

' 
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• Mink and river otter in the Lower Columbia River 
Basin are accumulating PCBs, organochlorine pesticides 
(including DDT and its metabolites), dioxins, furans, and 
metals at higher levels than those found in reference 
areas- outside of the lower river area. River otters collected 
near River Mlle 119 .5 (upstream of Government Island) 
also bore physical and reproductive abnormalities associ
ated with exposure to chemical pollutants. While PCB 
concentrations in mink and river otter have declined sig
nificantly during the past 15 years, they remain at levels 
that impact their health. 

• Fish and wildlife exhibited exposure to planar hydro
carbons including planar PCB, dioxin, and furan con
geners and some polyaromatic hydrocarbons (PAHs) but 
in concentrations below values that cause acute toxicity. 
However, even low concentrations of these contami~ 
nants, as well as some organochlorine pesticides1 found 

in m~k and river otter, can alter endocrine or immune 

system function and could result in abnormalities in 
embryos and adults, increased susceptibility to disease, 
and lowered productivity. River otters manifested some of 
these subtle impacts. 

•Between the 1880s and 1991 the region lost approxi
mately 7% of grasslands, 20% of wetland/marsh, 5% of 
broadleaf forest, and 10% of the forested wetland 
habitat. However, open water, urban and agricultural 

areas have increased approximately 7%, So/01 and 22o/o 
respectively. 

•Mapping fish and wildlife habitat identified current 
significant habitat areas that were undisturbed (no appar
ent human impacts), and/or were candidates for rehabili
tation or enhancement to improve their value as habitat 

and to provide water quality treatment benefits. These 
areas of minimally-disturbed habitats were estimated to 



cover some 194,754 acres or 31% of the total habitat 
study area of the Lower Columbia River. 

• Despite good mink habitat being available, only two 
mink were found. 

•Bald eagles nesting along the Columbia River are not 
reproducing as successfully as eagles nesting in other 
areas of Oregon and Washington. 
Bald eagle productivity averages 

largely responsible for the supersaturation of total 
dissolved gas. State and federal agendes charged with 
managing salmon have requested the variance and 
encouraged the U.S. Army Corps of Engineers to spill 
water during the out-migration season to improve the 
survival of juvenile salmon. Total-dissolved-gas concen
trations often exceeded 110 percent and occasionally 
exceeded 120 percent of saturation in the Lower 

Columbia River below Bonneville· 
Dam during 1995. 

along the River have increased in 
the last three years, but values 
remain at least 24o/o lower than 

illn the past 
• A review of older data revealed 
dissolved oxygen rarely exceeded 
appropriate levels. The standard for 
dissolved oxygen in effect during 
reconnaissance and backwater areas 
surveying in 1991and1993 was 
exceeded infrequently at sites 
between Portland/ Vancouver and 
the mouth of the Columbia. 

considered normal for a popula
tion. Contaminants such as DDE 
and DDD (metabolites of DDT), 
PCBs, dioxins, and furans are 
bioaccumulating in eagle eggs to 
levels associated in other studies 
with reduced productivity. Eggshell 
thinning, a common characteristic 
of DDE exposure, has been 
observed in nearly all eggs or shell 
fragments collected from bald 
eagles along the River. DDD, DDE, 

we could obtain large 
environmental 

improvements with broad 
general measures. 

We will obtain future 
gains, but it wm be the 

reo1tlt or hard work 
tather than 

dmmatic gestures.'' 

LLE\.VELLYN ~1ATTHEl/'JS, 
NORTHWEST PULP & PAPER AsSOOAT!ON 

•A lack of standards and reference 
levels for the protection of fish and 
wildlife makes it difficult to draw 
conclusions about contaminant 
impacts. total PCBs, and hexachlorobenzene 

concentrations in bald eagle eggs 
have declined in the past 10 years, but are still at levels 
high enough to impair reproduction. 

• Dioxins1 furans, PCBs1 and some pesticides in fish tis
sue exceeded reference levels used by the Bi-State 
Program (DDT levels were generally below). Scientists 
detected trace metals in fish tissue but no reference levels 
were available to interpret their significance. 

•Dioxin has bioaccumulated in fish. EPA issued a dioxin 
Total Maximum Daily Load (TMDL) for the Columbia 
River Basin in 19911 based on fish-tissue concentrations. 
Since then, EPA and the states have implemented mea
sures with permitted sources to achieve water quality 
standards. 

•Too few fish were collected to conclusively determine 
whether exposure to chemical pollutants may have 
caused declines in fish health and populations. However, 
other studies indicate a potential for impact. As such, 
there remains a concern that this may be occurring in 
the Lower Columbia River. 

• Oregon and Washington have granted variances to the 
total dissolved gas standard, from a concentration of 110 
percent to 120 percent of saturation, during spring and 

summer below the dams. Spilling water over dams is 

8 

•Temperature violations were measured at 4 of 15 sta
tions. Historical data showed frequent high temperatures, 
in part a result of darn operations. Modifying stream 
banks such as loss of cover and water withdrawals affect 
small tributary stream temperatures. 

RECOMMENDATIONS 

•:> The following should be undertaken: 

+ State and local govern1nents should develop and 
Implement effective nonpoint sour<e control pro
grams giving prlority to sources of PCBs, organochio

rine pesticides, dioxins and furans, and metals. These 
programs should include such ele1nents as permitsr 

technical assistance1 hazardous waste collection, site 
cleanup, and economi<: incentives. 

-+The Lower Colun1bia River Estuary Program 

(LCREP) should identify agencies with existing non

point source control programs and support inter
agency cooperation and education to expand and 
enhance such pro,gra1ns. 

-o- Nonpoint control rneasure.s, including lo<al land 
use controls and practices1 should be enacted ln 



rural, urban, and suburban areas throughout the 
Lower Columbia River Basin to minimize sediments 
from sot! erosion as i..vell as fertilizers, pesticides, and 

other contaminants from entering the River. 

•!+The Comprehensive Conservation~Management Plan 
(CCMP) should identify remaining critical and significant 

habitat (such as riparian, .sh(l;llow water or instream 
habitats) for protection or restoration in the Lower 

Columbia River. It should provide for restoration of areas 

identified in the Bi-State Program's Habitat Mapping 

project as candidates for rehabilitation or enhancement 

to bnprove thelr value as habitat and/or to provide 
water quality treatment benefits. In addition, these, or 

parts of these, areas should be included ln any regional 

restoration plans for the Lower Columbia 

River. 

mixtures, and identify how species populations could be 
affected. 

o> The U.S. Army Corps of Engineers, U.S. Fish and 

Wildlife Service, and National Marine Fisheries Service 

should continue to evaluate the effects of dams and 

dredging on fish and wildlife and propose long-term 

solutions. An agreed upon approach to evaluating/ 

sampllng sediments needs to be reached by appropriate 
agencies prior to dredging. Such solutions should 

include appropriate safeguards to protect water quality 

and fish and wildlife during dredging and disposal activi
ties. The LCREP should address general management 

issues related to both maintenance dredging and chan
nel deepenlng activities, including use of unconta.tnlnat-

ed dredged materials for habitat recon
struction. 

•) State ~nd federal agencies and Tribes 

should Identify causes of temperature 
standard exceedences and irnplernent 
actions that would lower l.rVater tempera

tures in the Lower Columbia River to 

meet water quality standards and to pro· 
vide suitable conditions: for salmon and 
other cold water species. 

''11'€ need 
0 Ecology and DEQ should identify haz
ardous waste cleanup sites contributing 

contaminants to the Lower Columbia and 
should prioritize them for remediation. 

•) Reference levels (includ1ng criteria, 

. standards, or guidelines) shmlid be devel
oped and adopted for trace metals, diox

ins and furan.s, pe.sticide.s, radionuclides: 
and tribut'jltin in sedhnent and tissue. 
Mechanisms should be instituted for eva!·

uating contani.inants ln sediments and tis~ 

sues in order to establish action levels for 
preserving beneficial_ uses not being pro
tected. Current water quality standards 
should be reviewed during the Triennial 

Standards Review Process to determine if 

to ask ourselves: 
What Is It we can 

learn from this about 
how our actions 
should change? 
For one thing, 

we can't 
continue 
to ignore 

the River if:we 
want it to 

continue to 
sustain us. " 

JEAN CAMERON, 
Bi-STATE STEER!NC 

COMMIT11;f; CO-CHAIR 

•) DEQ and Ecology should collaborate 

with the Oregon, Washington, and vari
ous federal fish and wildlife agencies to 
identify causes which contributed to the 

physical and reproductive abnormalities 
found in river otter at river mile 119.5 . 

0 A comprehensive Ecological Risk 

Assessment should be conducted for the 
entire Columbia River Basin. 

+ Oregon and Washington officials 
should advocate for federal and 

international programs and legislation 
to prevent the introduction of non-
native species and pathogens to the 
Columbia River's fresh water and 

they proted these uses and, if necessary, be updated or 

modified. 

marine ecosystems. 

•:+ Agencies with regulatory responsibility should give 

high priority to enforcen1ent, co1np!ian.ce oversight, 

technical assistance and education to protect beneficial 
uses. 

•) Studies should be condu<..ted on indicator fi.s:h and 

wildlife species (e.g., salmon, bald eagles, mlnk and river 
otter) along the River to evaluate contti:1ninants known 

to disrupt the endocrine, reproductive, and immune 

.systems. These sttJdies :s:hould be de5igned to measure 

endpoints specific to imn1une, reproductive, and 

endocrine .system disorders, (orre!ate the.se impacts to 
specific conta1nlnants or interactive effects of complex 

->The Tribes, U.S. Fish and Wildlife Service, the National 
Marine Fisheries Service, U.S. Army Corps of Engineers, 

and the Northwest Power Planning Council should coop

erate to complete studies and impact analyses including 
water quality studies for listed threatened and endan

gered species. Habitat recovery plans should be prepared 

or modified as needed. 

-> The U.S. Army Corps of Engineers should make struc

tural and/or operational improvements to dams within 

the Columbia River Basin in order to meet water quality 

standards designed to protect fish populations from tem
perature exceedances and high concentrations of total 

dissolved gas. 

r 
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CONCERNS 

'f' Chemical contaminants or bacteria might pose a 
health risk to people who eat fish or shellfish from the 
Columbia River. 

WHAT WAS DONE 

0 Conducted reconnaissance stirveys ill the summers of 
1991 and 1993. These were not designed to assess human 
health risks but included chemical analyses of whole
body samples of carp, crayfish, large-scale sucker, 
peamouth and fillets of white sturgeon. 

0 Conducted a human health risk screening assessment, 
the results of which indicated a priority need for a more 
in-depth assessment. This further examination utilized 
the fish tissue data collected in the two reconnaissance 
surveys, plus data collected specifically for this purpose 
in a special study conducted in 1994-95 to evaluate the 
potential human health risk from consuming fish caught 
in the lower Columbia River. 

0 Designed the 1994-95 fish collection survey specifical
ly to collect human health risk assessment data, and 
included the collection and analysis of fillets of carp, 
large-scale sucker, white sturgeon, steelhead trout, coho 
salmon, and chinook salmon. Game and non-game 
species were included to represent a variety of fishing 
and dietary practices. 

0 Analyzed 104 fish samples for metals, semi-volatile 
organ~c compounds, dioxins and furans, pesticides and 
PCBs during the three surveys. 

0 Processed risk assessment in five steps: 1) hazard iden
tification, 2) toxicity assessment, 3) exposure assessment, 
4) risk characterization, and S) uncertainty analysis. A 
full regional fish consumption survey was not completed. 

FINDINGS 

• Risk estimates for consumers of only the fillet portion 
of fish were highest for carp, followed in decreasing order 
by sturgeon, large-scale sucker, chinook,. coho 1 and steel
head. The total carcinogenic risk from eating chinook, 
coho and steelhead was at least ten times lower than for 
the other species. The excess cancer risk estimates for 
fillet samples from all species analyzed from the Lower 
Columbia River were all between 1 in 10,000 and 1 in 

1,000,000, using the U.S. average_ per capita fish 
consumption rate ( 6.5 g! day) and the median exposure 
duration (30 years). 

• Risk estimates for consumers of the whole-body of fish 

·,,J were highest for carp, followed in order of decreasing risk 
by peamouth, large-scale sucker, and crayfish. Cancer 
risks from carp and peamouth were slightly greater than 
1in10,000 for all consumption levels (6.5, 54, and 176 
grams per day) of whole body samples. Risk estimates for 
the whole-body samples were generally higher than risk 
estimates for fillet samples. 

• Consumers of Columbia River fillet and whole-body 
fish who eat more than 54 grams or 1.9 ounces a day 
over a long period of time would be exposed to an excess 
cancer risk between 1 in 1,000 and 1 in 100,000 
(depending on fish species consumed and preparation 
method), using EPA methodology (based on 'total' risk 
from all chemicals analyzed). This is the equivalent of 
approximately 2 meals per week for 30-70 years. 

•Consumers of Columbia River fillet and whole-body 
fish in amounts above 176 grams a day over a long peri
od of time would be exposed to an excess cancer risk 
between 1 in 100 and 1 in 100,000 (depending on fish 
species consumed and preparation method), using EPA 
methodology (based on 'total' risk from all chemicals 
analyzed). This is the equivalent of approximately 25 
meals per month for 30-70 years. 

• Dioxins/furans, PCBs, arsenic, and to a lesser extent, 
organochlorine pesticides, (particularly DDT and its 
derivatives) contributed the most to excess cancer risk. 

• Hazard Indices (HI) relating to the Central Nervous 
System, (CNS), human development, and the immune 
system were calculated for non-cancer health effects for 
each species. At 6.5 grams a day, the HI for each species 

was less than 1.0 (the 'safe dose'). HI for the three 
salmonid.species were lower than for other species. As 
with cancer risk, the potential for noncancer health 
effects from the consumption of fish was attributed to a 



relatively small number of toxic chemicals. For the 
Central Nervous System HI, the large majority of the 
value was attributed to metals, primarily mercury. For the 
developmental HI, PCBs were responsible for the majori
ty of the total for all species except crayfish in 1991 

(PCBs were not detected in these samples). The metals 
cadmium and selenium were also significant sources of 

developmental HI, contributing as much as 
SO percent to the total in some cases. All of the 
immunological HI was due to PCBs and dieldrin. 

• Eight radionuclides were sampled in whole-body fish 
in 1991 and 1993. Only three radionuclides were detect-
ed, mainly in large-scale suckers, (cesium 137, plutonium · 

238, and plutonium 239/240). The concentration levels l 
of two were very low. Plutonium 238 did contribute 0.2% !,.i 

to the total excess cancer risk for eating whole-body 
large-scale sucker. 

•No pollutant levels measured in fish during these stud
ies approached FDA restrictions on interstate marketing 
with the exception of one whole-body, large-scale sucker 

sample for PCBs. 

•The Oregon and Washington Health Departments con
cluded in their 'health assessment' that the Bi-State risk 
assessment identified five primary contaminants of 

potential concern: two metals (arsenic and mercury) and 
three chlorinated organics (PCBs, dioxins/furans, and 

' 
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tom-feeding fish, especially whole body preparations of 
these fish, have the highest potential risk. 

RECOMMENDATIONS 

-> The following should be undertaken: 

+ Oregon and Washington health and environmental 
agencies should continue to monitor contaminant 
levels in fish and shellfish from the Lower Columbia 

River, the Willamette River, Multnomah Channel, and 
the Columbia Slough. 

+ Cotnprehenslve fish consurnption surveys :should 

be conducted for these same areas and health risk 
evaluations should be based on the results of these 
surveys and should target both cancer and non
cancer endpoints, including the endocrine, hnrnune, 

and reproductive systems and developmental 
processes. 

+ In addition, the Health Ag end es, DEQ, and Ecology 
should continue to work together to educate the 
general public and at-risk consumers about weighing 
both the cancer and noncancer risks and the benefits 

of consuming various :species of fish from the Lower 
Columbia River and to Identify consumer .behaviors 
that will reduce exposure to contaminants. Thes~ 

agencies should report annually or bi-annually. 

$ The Oregon and Washington Health Departments 

made the following statements as part of their initial 

DDT/DDE). Arsenic and mercury levels analyzed in sam
pled fish are considerably below a level for which health 
impacts would be expected. However, levels of chlorinat
ed organics in some fish samples exceeded health protec
tive criteria. The Great Lakes Health Protective Value 
(HPV) for PCBs was exceeded in carp and sturgeon fillet 
and in whole-body samples from peamouth, carp, and 
large-scale sucker. Washington Health Department 
DDT/DDE action level was exceeded in carp fillet and in 
whole body carp, peamouth, and large-scale sucker. 
Existing dioxin/furan screening values were exceeded in 

carp and sturgeon fillet, and in whole body samples of 
carp1 large-scale sucker, and peamouth. 

'',,.' :~cd:~~u~:~:::;:i~~
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an (3) these contaminants can be transferred to the 

'

!,,.· developing fetus or to infants via breast milk. Therefore, 
their recon1mendations for fish consumption are partlcu

' larly directed to pregnant and nursing women and other 

•The Oregon and Washington Health Departments' 
health assessment revealed data limitations and uncer

tainties which precluded issuing a quantitative fish advi
sory (i.e. an allowable fish consumption rate) for now. 
However, they determined that protecting the health of 
fish consumers warrants more general recommendations. 

Chemical contaminants of primary concern (PCBs, diox

in/ furans, DDT/DDE) share the potential to adversely 

affect development. These contaminants, found in the 
highest concentrations in whole-body samples of bot-

l 
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women of reproductive age, and to children because 

they are still developing and may be more exposed, on a 
body weight basis, due to their size. 

1. Wonien of reproductive age, pregnant and nursing 

women, and young children: 

Limit consumption of peamouth, carp, and large-.scale 

sucker. Avoid eating whole-body preparations of these 

fish and follow <ertain preparation and cooking guide
lines to reduce further exposure: (1) trim fatty portions 

from the fish before cooking, including the skin; and (2) 
cook fish so that fat drips away (broliing or barbecuing), 
Since PCBs, dioxins/furans, and DDT accumulate in the 



fatty tissue of these fish (I.e., they are llpophillc), follow
ing the recommended preparation and cooking methods 

will reduce intake of these chemicals. 

. 2. People who frequently eat carp, peamouth, and /arge

scafe sucker; 

Reduce consumption of these fish and avoid whole body 
preparations. Follow preparation and cooking guidellnes 
to reduce the intake of lipophilic compounds. 

3. People who frequently eat salmon, steelliead, and 

sturgeon, or who occasfonalfy eat carp, large-scale 

suc.ker, and peatnouth: 

· Follow preparation and cooking methods to reduce 
intake of lipophilk compounds. Avoid eating whole-body 
preparations of these fish to reduce further exposure. 

+ DEQ, Ecology, fish and wildlife agencies and the 
health departments should provide appropriate notice to 

the public and provide education programs, partkularly 
to high risk consumers. In addition, they should update 
these recommendations when adequa~e, additional 
infrim1ation on the levels of chemicals in Lower 
Columbia River fish and/or toxicity becomes available 
that would suggest the need for a new evaluation. 

$ DEQ and Ecology should review current water quality 
standards to determine whether they are protective of 
persons who eat large quantities of fish. 

$The health agencies, DEQ, and Ecology should investi
gate the potential of bacterial pollution of shellfish 
harvested in the estuary (saltwater areas) and take appro
priate actions to reduce that risk. 

CONCERNS 

T People who use the River for water-contact recreation 
(such as swimming, boating, and windsurfing) might be 
exposed to harmful bacteria. 

WHAT WAS DONE 

0 Measured levels of bacteria (enterococcus and fecal 
coliform) at approximately 70-80 locations in the Lower 
Columbia River annually from 1991 through 1994. 

FINDINGS 

•Human health impacts of bacterial pollution from 
water-contact recreation were assessed. Impacts from 
water-contact recreation associated with other pollutants 

~ were not assessed. 

•Bacteria (fecal coliform) infrequently exceeded stan
dards at 7 River Mile (RM) sites: llwaco (RM 3.0), Jones 
Beach (RM 46.l), Longview (RM 61.3), Sauvie Island (RM 

95.9), Kelly Point Park (RM 105), Portland (RM 115), and 
the Cowlitz River (RM 68). Such standards are intended 
to protect against illness from ingestion or skin contact 
with the water. 

•Bacteria can enter the River from many sources, 
including combined sewer overflows, municipal and 
industrial discharges, septic systems, landfills, marinas, 
boats, and nonpoint sources such as agricultural runoff. 
The Jdentif1cation of Sources of Pollutants study identified 
sources of bacteria (fecal coliform) from municipal and 
industrial discharges, combined sewer overflows (CSOs) 
and urban stormwater runoff. 

•Bacteria counts tended to be higher following storm 
events in and downstream of tributaries and near shore
lines. Data indicate that any human-health risks from 
bacteria in the River are more likely to occur during these 
periods and in these areas. Fewer problems are experi
enced during the dry season when contact recreation is 
more common in the rivers because storms are more fre
quent during the rainy season. Contact recreation is less 
common in the Columbia River during the rainy season, 
but heavy rains at other times could cause problems and 
are of concern. 

RECOMMENDATIONS 

•) Bacterial pollution fron'I combined sewer overflows 
(s:igniflcant bocteria source) ond other sources (boats, 

1nar!nas, septic systems, landfills, agriculture, etc.) should 
be ellminated or reduced. 

$ The frequency of bacterial monitoring should be 
increased by DEQ, Ecology, and state and local health 
agencies during times of concern (e.g., storm events, 

summer rnonths) and in heavily used areas. Appropriate 



agencies should review and, if necessary, improve their 

reporting processes for spills, combined sewer overflows, 
and potential high levels of bacteria. In addition, the 
agencies should report these events to the publk 

Immediately and in an annual report. 

•) Ecology, DEQ, and the state health agencies should 
conduct a study on the impact of water contact to skin 
and ingestion of sediments and Columbia River water 

from possible pollutants in the River. 

CONCERNS 

T Information on pollution sources was not always com
plete or readily available. 

T Not enough is known about timing and amount of 
contamination from major sources of pollution in the 
river. 

T Many pollutants (total of 102) were present at levels 
exceeding state standards or Bi-State Program reference 
levels. Major sources of these pollutants were difficult to 

quantify and not always identifiable. 

WHAT WAS DONE 

0 Compiled information on pollutant sources, types of 
contaminants discharged1 and 1hot spots1 of contamina· 
ti on. 

0 Identified, based on 1989 and 1990 data, the major 

point sources discharging directly into the Lower 

Columbia River: 32 industrial dischargers, 19 municipal 
wastewater treatment plants, and 3 fish hatcheries. 
Identified 55, from 1993 data, industrial dischargers, and 
64 municipal wastewater treatment plants discharging 
into either the Lower Columbia River or tributaries. 

These discharges are regulated by NPDE.S permits. 

0 Identified 'in-place' discharges within one mile of 
the River from 1989 and 1990 data: 18 landfills and 17 
hazardous waste and Superfund sites, mostly near 
Portland, Vancouver, and Longview. 

0 Evaluated discharges coming from nonpoint sources 
such as urban stormwater runoff, combined sewer 
overflows, atmospheric inputs, accidental spills, and 
tributaries. 

FINDINGS 

B The largest tributaries entering the Lower Columbia are 
the Willamette, Cowlitz, Lewis, Sandy, and Kalama 
Rivers. The-Willamette contributes approximately 60 per
cent of all the tributary flow which enters the Columbia 
below Bonneville Dam. 

B Most of the problematic 'hot spots' were located 
between Portland/Vancouver and Longview, near larger 
urban and industrial areas along the River. 

B The Willamette River is responsible for only 13 percent 
of the annual flow, yet it contributes a disproportionately 
higher amount of pollutants to the Lower Columbia 
River. 

B The upper Columbia River contributes between 50 and 
90 percent of the total streamflow, depending on the 
season, and contributes to elevated concentrations of 

metals1 organic compounds, and pesticides in the Lower 
Columbia River. 

B 1989 and 1990 data indicate that pulp and paper mills 
account for 52 percent of point source wastewater dis· 
charge volume; municipal treatment plants, 32 percent; 
and the chemical industry, less than 8 percent. Annual 
average point source wastewater volume (500 million 
gallons per day (MGD)) is less than 2 percent of the 
total discharge from the five largest Lower Columbia 
tributaries (30,000 MGD) and less than one-half of one 
percent of the total Columbia River discharge (120,000 
MGD). 

B Based on 1993 data for discharge to the Lower 
Columbia River and its tributaries, 52 percent of waste. 
water flow for major and minor Lower Columbia River 
and Willamette River sources (excluding minor ones 

above Willamette Falls) comes from municipal plants, 39 
percent from pulp, paper and allied products, 5 percent 
from chemical and allied products, and 3 percent from 
primary metal industry. 71 percent of the suspended sedi
ment load to the Lower Columbia River Basin from point 
sources came from the paper and allied products indus-



try, 26 percent from sewage treatment plants and one 
percent from the chemical and allied products industry. 
The greatest loads from identified major and minor point 
source wastewater discharges of organics, conventionals 
and metals came from the 

point sources, urban storm water runoff, ·combined sewer 

overflow and other nonpoint sources. Of the total source 
loads, the Upper Columbia River loads measured below 
Bonneville Dam at Warrendale (USGS station), represent-

ed the greatest percent pollutant 
Willamette River point sources. ''We learned a lot about the contribution to the Lower Columbia 

•Lack of wastewater load data 
from minor fadlities above 
Willamette Falls and all facilities 
above Bonneville Dam make it dif
ficult to accurately identify all 
point source contributions to the 
Lower Columbia River. Because 

organic and metal pollutant data 
were infrequently reported, this 
limits the quality of the data used 

River these past ;ix years. We 
also leamed a lot about our -
selves. Its a testament to the 
region that stakeholders from 
such a wide range of"lnterests 

River. However, several metals origi

nating from point and urban storm 
water runoff sources were measured 

at greater than 10% of the total trib
utary and/ or Lower Columbia River 

mainstem loads on numerous occa
sions, particularly during dry 
months. 

can come tq~ether, sort out prob -
!ems and agree to take action." 

GLENN VANSF.1.0li\'~. 
BI-STATE STEERING COMMlTIEE CO-ClV1.IR. • More information on types and 

quantities of discharged pollutants 
and on the impact of activities such in annual load calculations for 

these pollutants and makes it impossible to determine 
loading for all 102 chemicals of concern identified in the 
technical reports. Conventional pollutants, however, 

were regularly reported and that load data can be viewed 
as a,ccurate. 

•Comparing Oregon and Washington NPDES facility 
wastewater discharges with national averages suggests 

there may be a substantial un-monitored_load of pollu
tants being discharged into the Lower Columbia River 
basin waterways. 

• Urban stormwater runoff load estimates varied within 
and between areas and, thus, only represent 'order of 

magnitude1 predictions. River segment comparisons 

showed the Willamette River contributes the greatest 
urban storm water runoff load to the Lower Columbia for 
nearly every identifiedpol!utant. Urban storm water 
runoff contributes more of the total load to the Lower 
Columbia River than the identified point sources for 
most of the organics and for over half of the metals. 
Rural nonpoint source contributions were not quantified, 
but may be the primary and largest source for some pol
lutants. Non point source modeling would greatly 
increase the confidence in the load attributed to urban 

storm water run-off from non-permitted cities and facili

tate load estimates in agricultural and rural areas. Several 
non point pollutant loadings found in the Lower 
Columbia River Basin were greater than the pollutant 
loads coming from identified point sources. This 
indicates a significant nonpoint source contribution. 

•A majority of all pollutant load comparisons made for 
the mainstem Lower Columbia River and its tributaries 

were unaccounted for by point sources and urban runoff. 

Unaccounted source loads would include unmonitored 

as dredging, which can no:suspend contaminated sedi-
ments1 is needed. 

RECOMMENDATIONS 

-> Ewlo,gy and DEQ should more sharply delineate land 
use types- and conduct more frequent nlonitortng during 
storm events to refine concentration levels1 run-off coef
ficient, and thus run-off volumes. This wlll require coor

dinatlon between cities and counties to provide compa
rable land use designations. ln addition, Ecology and 
DEQ should utilize the most advanced, accessible non
point source modeling techniques to factor In such iten1s 
as soil type, vegetation cover, and slope. 

•> DEQ and Ecology, in cooperation with USGS, should 
conduct studies that chemically 11fingerprint' congener
spedfic PCBs, dioxins, and furans in sediment _and tissue 
samples collected from the Columbia River to identify 
patterns associated with specific point sources. 

-> DEQ and Ecology, in cooperation with permit holders, 
should gather the most up-to-date monitoring data for 
each major and minor NPDES permittee pertaining to the 
presence and concentrations of the 168 'priority pollu
tants'. This data could include analytical data reported as 
a part of the permit renewal process (Form C), routine 
monitoring data, or other data collected as specified by 
each discharger1s NPDES permit, such as special studies 

required as a condition of a permlt. The data should be 
systematically reviewed, keeping in mind that trace con
centrations of persistent pollutants from several clischarg
ers might cumulatively account for the presence in the 
Lower Columbia River of chemicals of concern to the 
Bi-State Program. Analytical methodology and detection 
levels should be specified. 



•) DEQ and Ecology should assess the cumulative 
impacts of General Permitting discharges on receiving 
water. General permittees were excluded from the 1993 
inventory (which included Major and Minor permittee's). 
Most General permittees do not report their discharge 
volume which makes load estimates impossible using 
traditional means (concentration of pollutant times 
discharge volume). 

+ DEQ and Ecology should gather and review all rele
vant ~bient monitoring data (i.e., mixing zone studies, 
dilution studies, or other special ambient monitorin,g 
studies required by permits) submitted by NPDES permit
tees. In cases where such data has not been collected, 
DEQ and Ecology, in cooperation with all municipal and 
industrial permit holders, should require periodic ambi
ent measurements upstream and downstream from the 
pennittee's outfall of pollutant found in the permittees 
discharge, as part of a permit renewal requirement. 

CONCERNS 

T Not enough was known about the Lower Columbia 
River1s water quality (water column1 streambed sediment, 
and fish and wildlife tissue) to adequately protect the 
River and its associated habitat and ecosystem and to 
track improvements or declines in water quality. 

WHAT WAS DONE 

0 Compiled and reviewed existing water quality data col
lected between 1980 and 1990 to identify potential prob

lem areas. 

0 Conducted monitoring to describe background water 
quality conditions, including temporal and spatial _vari
ability, in the Lower Columbia River and its tributaries. 

0 Sampled water at 45 locations, streambed sediment 

and benthic organisms at 54 locations; and fish at 20 

I 
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locations during fall 1991. Sampled 15 backwater loca
tions for water, streambed sediment, and fish tissue dur
ing summer 1993. Fish samples included carp, crayfish, 
large-scale sucker, peamouth, and white sturgeon. 

0 Measured field and conventional variables (such as 
water temperature, hardness, and suspended organic 
carbon) in 1991 and 1993, plus bacteria, metals, organic 
compounds, radionuclides, and streambed sedimen~ 
toxicity. 

0 Conducted ambient monitoring and measured 
streamflow, sampling monthly for temperature, dissolved 
oxygen, pH, specific conductance, susp~ded sediment, 
alkalinity, major ions, nutrients, organic carbon, bacteria, 
chlorophyll a, metals, organic compounds, and pesticides 
at four mainstem and six tributary stations. 

FINDINGS 

•Metals which most frequently exceeded ambient water 
quality standards or criteria were copper, lead, and 
arsenic. Arsenic was detected in 15 of 16 samples from 
four sites taken in the mainstem of the Lower Columbia 
River. Each of the detections exceeded EPA human-health 
advisories for drinking water. Major sources of arsenic, 
including natural sources and lead arsenate (used as a 
pesticide prior to 1950), are located upstream and 
throughout the Bi-State Program study area. 

•Temperature violations were measured at 4 of 15 sta
tions. Historical data showed frequent high temperatures, 
in part a result of dam operations. Modifying stream
banks, (i.e. loss of cover) and water withdrawals affected 
smaller tributary stream temperatures. 

• Although nutrients (phosphorus and nitrogen) were in 
sufficient quantities to produce elevated concentrations 
of phytoplankton (algae), large masses of nuisance algae 
have not been observed. Sources of nutrients include 
domestic wastewater, fertilizer runoff from urban and 
rural sources, atmospheric deposition, and naturally 
occurring soil erosion. 

•Metals, PAHs, dioxins, and furans, (pesticides and PCBs 
only occasionally), exceeded Bi-State Program streambed 
sediment reference levels at several locations. Butyltins 
(including TBT) and radionuclides were detected 
frequently but no reference levels were available. 
Contaminants enter the river from numerous sources, 
including urban and industrial point sources, agriculhlral 
runoff, stormwater, marinas, and atmospheric deposition. 

•Water quality criteria and standards for some contami

nants are below current analytical detection levels in the 



water column. This makes it difficult 

to identify sources, to follow the 
transport of these contaminants in 
the Lower Columbia River or to 
determine whether water quality 

conditions are changing over time. 

Although these contaminants are not 
easily detected in water, they are 

sorbing to streambed sediment and 
accumulating in fish and wildlife tis
sue at levels of concern. These conta

minants include pestiddes, such as 
DDT and its metabolites, PCBs, diox
in and furans, and selected metals 

and other organic compounds. 

"vve can revive the Rive:r from 
our awn actlons ... T11e agree -

ment (Lower Columbia 
Estu1zry Program) signed here 

today provides some con -
science for tlte general comnm -
nity toward the preservation 

of life on Earth." 

priority on point and non-point 

source pollution prevention pro
grams. Further, the CCMP for the 

LCREP should include a pollution 
prevention element which empha

sizes: reduction and prevention of 

the types of pollution documented 

by the Bi-State Program. The pro

gram should focus on pollution pre· 
ventlon from both point and non

point sources, from air deposition, 

and from landfills, spills, and vessel 

discharges. It .should provide techni
cal assistance and economic incen

tives for individuals and industry to 

take steps to prevent pollution 

TED STRONG, 
COl.U~"181A RiVER lf'.ITER-iRiBAt FISH 

COMMISSION 

•Bis (2-ethyl hexyl) phthalate was detected in laboratory 

blanks and water, sediment, and tissue from the 
Columbia River. Sources and toxicity of this compound 

are currently unknown. 

RECOMMENDATIONS 

•> Develop and implement a multi-state and federal
agency long-term monitoring program to: me.asure the 
trend of pollutant ton!entratio11s In Yvater, sediment, 

and aquatic tissue; n1easure \.YildJife health (such as in 
the mink and river otter study and the bald eagle moni
toring study) and fish and wildlife habitat; and deter
m)ne the effectiveness of management measures and 

progra1ns in an annual or biennial report. 

•:+ Develop a strategy to control \.Yater quality conditions 
and contaminant concentrations that are basin-wide or 

are Lo\ver Coluni.bia Basin .conditions which result from 

:significant transport of,.,~ontaminants: from upstream. 
These water quality conditions of concern include high 
water temperatures (summers) and high contaminant 

.concentrations (above reference levels) of arsenic, PCBs1 

DDT and its metabolites, and dioxin and furans. 

Regulatory, I.and 1nanage1nent, and research agencies 
should confer to develop a basin-wide monitoring and 
re.search strategy to identify effe(tive rnanagernent alter

natives. r.tHtigatlon solutlons require a long-term effort 

which must begin immediately. 

•) The States of Oregon and \Vashlngton should set a.s a 

goal the phase-out of point and nonpoint source dis

charges of all identified toxic pollutants which ore bio~c
cumulative to the Columbia River by 2010, provided that 

alternative tec:hno!ogles and practices.are environmen
tally benign. 

•:+ Local, state and federal agencies should place high 

before regulatory actions are necessary. DEQ and 

Ecology should prioritize such efforts for the Upper and 

lower Columbia River B~sin, specITi<ally focusing on the 
102 'Bl-State Chernicals of Concern' that have been 

. shown to originate fro.m either point qr non-point 
~ sources and Where pollution prevention efforts might be 

I :::::::lf::s::~ustrial wastewater treatment 

/ faciHties should use alternatives to chlorine wastewater 

treatn1ent processes \.Vhere such alternatives provide 
equivalent removal and treatment of ba<teria and 
nllnimal or no impacts on water quality. 

-:> EPA in cooperation with DEQ, Ecology and fish and 
wildlife agencies, should: 

+ evaluate the Dioxin T!V1DL to -deterniine if H: is 

protective of beneficial uses 

.+ continue to evaluate ambient ond discharger 
monitoring data to determine sources and 
compliance with Dioxin TMDL 

.+ develop a strategy to address water quality con~ 
cerns related to TCDD inputs from woodtreating 

facilities, other major industrial NPDES dis<harge, 
and major municipal NPDES facilities with formal 
pretreatn1ent progran):s.:1 and 

<o- develop a strategy that addresses other sour(es, 

including nonpoint .sources, such a.s urban runoff, 

agriculture, and atmospheric deposition. 

0 Since most water samples tested for arsenic in the 

Lower Columbia River were above EPA Drinking Water 

Human Health Advisory Guidelines, DEQ and Ecology 
(in collaboration with other state and federal agencies) 

should aggressively identify sources of arsenic and take 

immediate actions to reduce current human caused 

inputs of arsenic to the River. 



+The Tri-Party Agreement should be upheld to ensure 
that Environmental Restoration at the Hanford site pro
tects the Columb~a River ecosystem and, as a goal, the 
'Hanford Reach' should be cleaned up to the 
'Unrestricted Use' designation. Radioactive and chemical 
plumes in the ZOO Area should be remediated to assure 
long term protection of the Columbia River. 

+All citizens should recognize and embrace the commit
ment to meet water quality standards and should take 
immediate actions toward that end. Examples of such 
actions could include: (1) the LCREP emphasizing the 
opportunities for voluntary, rather than regulatory, activ
ities that will help in meeting water quality standards, in 
its CCMP, (2) local governments instituting voluntary 
practices .to control pollutants associated with storm 
water or combined sewer overflows; and (3) agencies 
providing education and programs to help citizens deal 
more responsibly with products and activities that 
impact water quality. Agencies, organizations, individuals 
and industries need not wait for additional studies to be 
completed or water quality standards to be revised or 
written. 

•) Oregon should adopt oil spill-prevention rules cover
ing oil-handling facilities and vessels equlvalent to those 
adopted by Washington. Both states should target oil 
spill-prevention education programs for marinas and 
fishing boats in the Lower Columbia River area. 

•) Environmental agencies should develop improved 
techniques to detect toxic contaminants at the levels 
where health and environmental impacts occur. 

•) An assessment should be made addressing the sources 
and toxicity of Bis (2:-ethyl hexyl) phthalate. 

CONCERNS 

T Oregon and Washington each had developed water 
quality management plans for the Lower Columbia River 
which were not always compatible: water quality criteria, 
permit limits, and monitoring requirements often dif
fered. State regulatory agencies did not always communi
cate on issues, which confused agencies, the public, and 
pennit holders. 

T Federal and state agencies were inconsistent about 
keeping the public, the Tribes, local cities and counties, 
environmental groups, and industry groups involved in 

or informed of dectsion-making processes on issues 
affecting water quality. 

'f' Decision-makers and the public lacked a comprehen
sive understanding of the River's water quality. 

T There was a need for greater public stewardship of the 
River. 

WHAT WAS DONE 

0 Convened diverse groups to distribute information, to 
survey peoples' thinking, and to review what the states 
were or were not doing. In response, the Program pro~ 
duced and disseminated an informational video1 newslet
ter articles, brochures, and fact sheets. Agency staff and 
Steering Committee members presented program infor
mation to interested groups and requested public input 
in the process. 

0 Commissioned several studies to determine the health 
of the River; assessed and summarized the data into a 
series of technical reports, and developed specific action-~ 
oriented recommendations. 

0 Prepared a report that reviewed available management 
options to encourage state and federal agencies to 
collaborate to improve water quality management and to 
resolve conflicting regulations. This served as the impetus 
to nominate the Lower Columbia River as part of the 
National Estuary Program (NEP). 

FINDINGS 

•The public1 Tribes, economic and environmental inter
ests, and government agencies were invited to collaborate 

on study design and to review results. ParticiPants 
reached sufficient consensus to offer technical and 
action-oriented recommendations. 



RECOMMENDATIONS 

+Washington and Oregon should coordinate manage
n1ent efforts on the Lower Colun1bia River and its sub

basins, refine a workable method for sharing data and 

resolving dlfferences in po!h:ies and reco1nn1endations, 
and adopt common water quality standards, criteria, and 

beneficial uses for the lower Columbia River. Tribes and 

federal, state, and local governments should .collaborate 
to ensure consistency in regulatory a<.tivities, rnonitor~ 

ing, and data co!!ect!on. 

+The LCREP should incorporate public participation in 
the process it uses to create a CCMP. LCREP participants 
should actively direct the program. All stakeholder repre

sentatives should have appropriate policy-making author
tty and-exhibit a commitment that ensures proper repre

sentation of their constituencies to achieve an environ
mentally sound, implementable management plan. 

+ In cooperation with appropriate state and federal agen
cies, the LCREP should evaluate the potential for CCMP 

actions also satisfying related resource planning require
ments, such as Total Maximum Daily Loads (TMDL), 
studies required by ESA consultations, Habitat 
Conservation Plans, or Coastal Zone Nonpoint Source 

Management Program (6217). 

+The CCMP should define a long-term program of edu
cational and outreach efforts to teach concepts about and 
to build a sense of stewardship of the river. The LCREP 

should establish an annual or biennial public workshop 
on the "state of the basin11 with respect to water quality 

and fish-and-wildlife issues. 

CONCERNS 

T The public, state and federal agencies, or other 

interested groups did not have easy access to Bi-State 

Program information and other study results. As a result, 
information was not being shared among many of the 
agencies. 

WHAT WAS DONE 

0 Reviewed the type and format of data available from 
many different sources. 

FINDINGS 

m Differences exist in the methods used to analyze conta

minants; in purposes for data collection; in types of cont
aminants. analyzed; and in time periods and areas of the 
River covered. These differences indicate the need to 
develop common protocols and integrated study designs. 
Despite these differences a substantial amount of data 

was available on the levels and sources of contamination. 
•Water quality data are now stored in many, often 

incompatible formats using a variety of data-storage 
software. This makes it difficult to efficiently share infor
mation. 

•Water quality data are often collected for short-term 
studies, for specific assessments and research needs, and 

to satisfy specific agency responsibilities. Frequently, 
these fragmented data are insufficient to answer larger 
questions about ecosystem management. 

RECOMMENDATIONS 

•:+ AH agen<ies, -:ornpanies, and consulting firms involved 
in Columbia River programs or activities should be 
et1couraged to rneet developed and agreed-upon proto

cols that would provide comparable water quality data. 
Those with large data bases should obtain software that 

will allow data sets to be produced In a uniform and 
agreed-upon format. 

•> Agencies and other investigators should use compara
ble and performance-based collection methods and quali

ty assurance programs to guarantee the highest quality 
data. 

•:+ A consistent set of data elements, such as latitude-lon

gitude, should be stored with the data so that the data 
can be more readily retrieved and used. 

') The LCREP should form a work group to adopt a long
term data management, storage, and retrieval 

system/program for the tidally influenced areas of the 
Lower Columbia River. 



PART THREE 

Wext Step& 

T:e Lower Columbia Bi-State Water Quality 
rogram is evolving into a new long term manage

ment study. Change will occur as mitigation 
efforts by federal, state and local agencies get underway. 
But it is clear that citizens will also need to learn how 
their individual actions affect the Columbia. 

Efforts to control pollution on the mainstem Columbia 
have focused primarily on 
what experts commonly refer 

written comment. The record for public input remained 
open through the close of the final forum. 
As the Bi-State Water Quality Study concludes this sum
mer, the leadership of the Lower Columbia River Estuary 
Program (LCREP) stands poised to take its place to carry 
on the important work of the Columbia River. The Policy 
Committee will bear overall responsibility for the pro
gram that will produce a first draft of a Comprehensive 
Conservation & Management Plan (CCMP) in the Spring 
or Summer of 1997. 

A Management Committee, under the guidance of the_ 
Policy Committee, is charged with providing direction to 

the day-to-day operations. All Management Committee 
meetings are open to the public. The Management 
Committee has created a series of work groups, including 

a public involvement work 
group. The ultimate plan will 

to as 'point' sources - specific 
sites of industry or municipal 
pollution discharge. But it is 
the nature of water to be con
stantly moving, picking it all 
up: oil from streets and high
ways; solvents; battery acids; 

manure; silt from construction, 
forestry and agriculture; fertil
izers, pesticideS, and minerals 
that have leached out of irri
gated soils. Clearly, polluted 
run-off from 1non-point 

"Both point and non-point 
con.ta.mlnatl.on, especially from chlorl -

nated products and processes and 
dioxin-related substances, demand 

personal and corporate responsibility to 
keep our food chain, water and air 

quality clean so we do not induce further 
illness, hormone disruption or genetic 
damage. through hurnan negligence..·'' 

provide the region with a valu
able tool to monitor progress 
and concerns so that years will 

not elapse before we know 
something is going awry. This 
is critical because shifts in the 
River's behavior and its health 
can be quite subtle. 
Continuous monitoring and an 
enforceable implementation 
process will assure we catch 
deviations early on. 

CAROL CARVER 
CITIZEN-AT-~.RGE 

sources' delivered into the sys-

tem is also impacting the health of the Columbia. 

Just as we have com~. to accept responsibility for both 
individual and corporate efforts to recycle and reduce 
wastes, both citizens and industries of the Columbia 
River Basin will need to take actions to protect the health 
of the River. As North westerners, we are increasingly 
aware that fundamental change is needed in how we use 

and protect this great resource. 

T:
e Bi-State Steering Committee presented for com

ment at a series of five forums further detail on 

he findings and preliminary recommendations 
contained in this report regarding the River's health. The 
forums included a range of opportunities for public 
involvement, including the potential for small group dis
cussions and oral testimony as well as some provision for 

The six-year study of the 
Columbia's lower region by the 

Bi-State Program has been sufficient to underscore the 
enormity of and the competition for this magnificent 
resource. While the River is exhibiting troublesome signs, 
there are positive signals as well. We have as much of an 
opportunity to prevent further degradation as we do to 
solve water quality problems. As scientific studies identify 
troubled areas, plans are being developed to respond 
either through mitigation or restoration. But a broader 
effort needs to be undertaken to prevent further, ongoing 
damage to the River. 

The rich resources of the Columbia River have sustained 
prosperous communities for hundreds of years. Since 

European settlement, it has supported successful busi
nesses and industries. Now, the River that has served us 

so well needs our help. Our challenge for the future will 
be to learn to serve the River as.well as it has served us. 

Each of us must play a part. Each must be a steward of 
the River. 



LOWER COLUMBIA RIVER 
Bi-STATE STEERING COMMITTEE 

The Bi-State Steering Committee has made substantial progress since it was first established 
in 1990 through the unique interstate agreement between Oregon and Washington. 
Preliminary recommendations, presented to the ptizens of Oregon and Washington, have 
grown out of six years of hard work with stakeholders learning about one another as well as 
about the River itself, evaluating and negotiating rational trade offs.The effort by Steering 
Committee members to reach consensus regarding the health of the Columbia River will 
reap benefits for our children and our childrens' children. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: August 6, 1996 

To: 

From: 

Subject: 

Environmental Quality co7ssion I I l ~II 

Langdon Marsh, Director'~ /Jutlf .{(_ 
Agenda Item F, Variance~cati:U of Nona Henkel, EQC Meeting: August 23, 
1996 

Background 

Nona Henkel, as the administrator of the estate of Richard Hohanshelt, submitted a variance 
application on May 14, 1992. The property is located at the south end of the Beverly Beach 
subdivision and is approximately .24 acres. The developable area of the property is limited by an 
escarpment on the western side of the property and Avery Street which borders the east property 
line. 

In February 1992, Lincoln County staff evaluated the property for sewage disposal. The soil 
limitations found by the county would prohibit the installation of a conventional system. While 
the soil limitations do not prohibit the installation of a conventional sand filter system, the size of 
the developable area of the property is not large enough to locate both the initial system and a 
complete replacement system. The area for the system and its replacement is approximately 3 7 
feet by 30 feet. Due to these constraints, Lincoln County denied the application for on-site 
sewage disposal. 

Ms. Henkel, in her variance application dated May 1, 1992, proposed to install a sand filter system 
that would discharge treated wastewater through the bottom of the filter. The system would 
contain approximately 308 square feet of seepage area. The future replacement system would be 
a conventional sand filter unit located on the east side of the initial filter. A driveway is proposed 
across the north side of the property, over a portion of the groundwater interceptor and the 
dosing septic tank. 

The application would require a variance from the following administrative rules: 
(1) OAR 340-71-150(4)(a) - limits the use of sewage treatment and disposal systems to 
properties that comply with the requirements of OAR 340-71-220 or the requirements of OAR 
340-71-260 through OAR 340-71-360 depending the proposed system. The rule also requires 
sufficient area to accommodate an initial and replacement system which would be in compliance 
with the on-site rules. 
(2) OAR 340-71-290(3)(b )(A) - limits the use of conventional sand filter systems to sites where a 
minimum separation distance of 24 inches can be maintained between the highest level of a 
permanent water table and the bottom of the effective seepage area. 
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(3) OAR 340-71-290(5) - limits the use of conventional sand filter systems that discharge effluent 
through the bottom to sites where the soils are rapidly drained and a minimum separation distance 
of 24 inches can be maintained between the highest level of the water table and the bottom of the 
sand filter. 
( 4) OAR 340-71-290(6)(£) - requires the sand filter to be constructed in compliance with OAR 
340-71-295. 
(5) OAR 340-71-295(2)(a) - restricts the effective medium sand surface area of a conventional 
sand filter system serving a single family dwelling to not less than 3 66 square feet. 
( 6) OAR 340-71-315(1 )( d) - provides that a tile dewatering drainage system be used in 
conjunction with a conventional sand filter system if the water table can be lowered to meet the 
requirements of OAR 340-71-290(3). 
(7) OAR 340-71-315(2) -requires a minimum horizontal separation distance of20 feet between 
the side of the conventional sand filter unit and the dewatering drainage tile. 

A variance hearing was held at the property on August 18, 1992 by Sherm Olson, variance officer 
· of the Department of Environmental Quality. The variance officer determined that there were 
three significant issues that would not allow the installation of the proposed system. The first 
issue was the very limited area for the system and the replacement system. Both the initial system 
and the replacement system would be 14% smaller than the reco=ended size. Due to these size 
limitations, the driveway would be placed over a portion of the system and could lead to soil 
compaction and physical damage to the system. Secondly, the system proposed was determined 
to not to be appropriate for the soil conditions on the property. The proposed system was 
designed for deep, rapidly draining soils below the filter bottom. The soils on the property were 
determined to be cemented sand by both the variance officer and Lincoln County staff Finally, 
the potential for harm to the public health and for pollution to the waters of the state would be 
great. Due to the limited setback of the filter from the groundwater inceptor (50% less than 
reco=ended) and the fact that the effluent would be discharged into the ground where the 
permanent groundwater table is expected, the variance officer felt that the sand filter effluent 
which would contain pathogens and pollutants, would be discharged to the groundwater table. 
This would cause discharge of the contaminated water to the land surface west from the 
escarpment, which is directly above a public beach. For these reasons, the variance application 
was denied. 

The applicant appealed the denial and the appeal was referred to Hearings Officer Linda B. Lee 
for review and drafting of a preliminary order. The hearings officer reco=ended that the 
variance be granted, with whatever limitations that the Department deemed necessary. This 
reco=endation is based on the fact that there are several homes within the area of the 
applicant's lot which have sewage disposal systems. 
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In response to the preliminary order from the hearings officer, Sherm Olson (the variance officer) 
completed a memorandum dated July 12, 1996. In this memo, Mr. Olson once again expressed his 
concern with the limited size of the property and thus the size of the system. Both the initial 
system and the proposed replacement system would be 14% undersized and the separation 
distance between the filters and the groundwater interceptor would be half of the recommended 
distance. Furthermore, the potential for significant harm to the public health or waters of the state 
would be great. The treated sewage that would be discharged from the filters (which would 
contain pathogens and pollutants) could easily enter the groundwater. As per the engineering 
geologist who reviewed the property, the groundwater from the property is discharged in seeps 
on the escarpment (the cliff above Highway 101 ). Harm to the health of the public on the beach 
below and pollution to the ocean are likely. 

In regards to the hearings officer's assertion that there was other homes that have been developed 
in the adjacent area, Mr. Olson contacted Lincoln County Public Works Department regarding the 
development. None of the properties on the ocean side of Avery Street have been approved as 
meeting the necessary standards for installation of sewage disposal systems. On the opposite side 
of the street, only one has received variance approval for a sand filter system. The majority of the 
development relies on seepage pits as the method of sewage disposal. 

In a letter dated July 28, 1996, Ms. Henkel asserts that she is willing to install any kind of system 
that the Department would find acceptable. The variance officer has stated that he does not know 
of a system that would be adequate to protect the public health or waters of the state due to the 
size and soil limitations of the property. 

Authority of the Commission with Respect to the Issue 

ORS 454.605 to 454 745; OAR 340-71-415 

Department Recommendation 

The Commission may either uphold or reverse either part or all of the Hearings Officer's 
Preliminary Order and Opinion. The Variance Officer recommends that the Commission deny the 
variance application as per his February 24, 1993 denial letter. 

Attachments 

1. Letter from Nona Henkel, dated July 28, 1996 
2. Letter from Susan M. Greco to Nona Henkel, dated July 15, 1996 
3. Memorandum from Sherman Olson to SusanM. Greco, dated July 12, 1996 
4. Letter from Susan M. Greco, dated June 11, 1996 
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5. Preliminary Order and Opinion, dated June 7, 1996 
6. Letter from Nona Henkel to Linda B. Lee, dated July 24, 1995 
7. Letter requesting an appeal of the variance denial from Richard E. Lyons, dated March 14, 

1993 
8. Variance Denial, dated February 24, 1993 
9. Letter from Sherm Olson to Nona Henkel, dated August 13, 1992 
10. Variance Application, dated May 14, 1992 
11. Notice of Denial for On-Site Sewage Disposal from Lincoln County, dated February 28, 

1992 
12. Site Evaluation Application from Lincoln County, dated February 3, 1992 

Reference Documents (available upon request) 

ORS Chapter 454 
Oregon Administrative Rules, Chapter 340, Division 71 

Report Prepared By: Susan M. Greco 
Phone: 229-5213 

i 

l 
I 
~ 



Environmenal Quality Commission 

811 S.E. 6th 

Portland , Oregon 97204 

Dear Ms. Greco; 

RE: Variance Application 

State of uregon 
Department of Environmental Quality 

RECEIVED 
AUG 0 5 1996 

:)ijfi[SJ~S!FHil\it DEPUTY DIRECTOF 

Tax Lot 500; Section 8AC; Township 10 South 

Range 11 West, W.M.; Lincoln County 

lVIr. Sherman still says my land is not large enough for a dwelling ,sandfilter and repair 

field. If I built a home on pillars, that would open up the entire area for a septic system and 

driveway. 1vfr. Sherman said the land was 50 x 97 which is 4850 usable square feet ,even 

with set backs and driveway that should be more than enough room.As I have said before 

I am willing to put in any kind of an acceptable system that D.E.Q. would allow. 

IfI should be turned down, can I at a later date reapply to D.E.Q.,should a more favornble 

system become available ? 

321 N.E. 4th 

Newport, Oregon 97365 



July 15, 1996 

Nona Henkel 
321 NE 4th Street 
Newport OR 97365 

Dear Ms. Henkel: 

RE: Variance Application 
Tax Lot 500; Section 8AC; Township 10 South; 
Range 11 West, W.M.; Lincoln County 

Gregan 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

Attached you will find the Department's objections to the hearing officer's Preliminary 
Order and Opinion in your variance application. The variance officer is recommending to 
the Environmental Quality Commission that your variance application be denied. You are 
welcome to file a written response to the Department's objections prior to August 1, 
1996. Please forward your written response to the Environmental Quality Commission, 
c/o Susan M. Greco, 811 SW. 6th Avenue, Portland, Oregon, 97204. 

As I previously informed you, the Environmental Quality Commission will be considering 
your application at their Aguust 23, 1996 meeting. The meeting will be held at the 
Hermiston Community Center, 415 Highway 395-S, Hermiston, Oregon. No oral 
argument from either side will be allowed at this meeting, thus each side's case will be 
based on the written documentation in the record only. 

If you should have any questions, please feel free to call me at (503) 229-5213 or (800) 
452-4011 ext. 5213 within the state of Oregon. 

cc: Sherm Olson, WQ 

;z;;M~o ~P/;f Gree~ (6.L 
Rules Coordinator 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 
TDD (503) 229-6993 P'A 

DEQ-1 W 

4+t.).. l( r~v) 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: July 12, 1996 
To: Susan Greco 

From: Sherman Olson~ 

Subject: Nona Henkel Variance 

Linda B. Lee is a hearings officer for the Employment 
Department of the State of Oregon. She reviewed the record 
of a variance appeal denial submitted by Ms. Nona Henkel. 
Ms. Lee recommends that the variance be granted, finding 
"that special physical conditions render strict compliance 
unreasonable, burdensome, or impractical". Ms. Lee goes on 
to state that: "The lot size and soil type preclude 
installation of most sewage systems. However, subject to 
certain conditions and if a variance is allowed a system can 
be installed that will meet the needs of the applicant and 
have minimal adverse effect on the environment." The 
Department respectfully disagrees with the findings and 
conclusions of the hearings officer, and asks the Commission 
to deny the variance requested by Ms. Henkel. 

The hearings officer's report does not identify the special 
physical conditions upon which she relied to conclude that 
strict compliance (with the on-site rules) was unreasonable, 
burdensome or impractical. However, the logical inference 
is that reliance was placed on the facts Ms. Henkel related 
in her July 24, 1995 letter about development near her 
property. That is, there are 17 homes in the area of which 
only four are on lots larger that Ms. Henkel's, and that two 
homes were built on lots similar in size to hers between the 
time the variance was denied and the hearings officer's 
review. Several points in the record need to be considered 
by the Commission. 

As a variance officer qualified in soil sciences and 
possessing knowledge and experience in sewage disposal 
methods, I examined the Henkel property to determine its 
physical and morphological limitations. It is located 

I 
i 



between Avery Street and Highway 101. The overall size of 
the property is less than a quarter acre in area. The level 
portion is 50 feet wide by approximately 97 feet deep to the 
escarpment (or cliff) . It extends past the escarpment an 
additional 87 feet (approximately) to Highway 101. The soils 
are shallow (18 inches deep) to a moderately to strongly 
cemented sand horizon 40 to 50 inches thick. Below that 
depth, weakly to moderately cemented sands are present. 
County staff observed water seeping at 32 inches into a pit 
they examined, and standing water as close as 54 inches from 
the surface in February of 1992. In August of 1992, the top 
of the water table was located at 137 inches from the 
surface. 

I conducted a variance hearing so as to develop a record of 
the facts relevant to Ms. Henkel's request to allow 
installation of a modified and undersized sand filter 
treatment and disposal system at the proposed site. After 
the hearing I reviewed the facts and evaluated the proposal 
in consideration of those facts. The area within which to 
install a system is very limited. The sand filter treatment 
unit (and its future replacement) , and the groundwater 
interceptor trench, dwelling, driveway, utilities, etc. must 
all be placed within a 5,000 square foot area between Avery 
Street and the top of the escarpment. The engineering 
geologist has recommended the dwelling be placed at least 22 
feet back from the top of the escarpment. The plan 
submitted with the variance application places the sand 
filter system between the dwelling and Avery Street. The 
area for the system is so small that the sand filter is 14% 
undersized, the future replacement filter is 14% undersized, 
and the separation distance between the filters and the 
groundwater interceptor trench is half of the established 
minimum separation distance (10 feet instead of 20 feet) . 
Further, cemented sands are not considered suitable to 
placement of a sand filter that would discharge out the 
filter bottom because they are not rapidly or very rapidly 
drained. 

The site has both a temporary water table and a permanent 
water table. Given the high rainfall in the area (estimated 
at 70 to 80 inches), a temporary water table will occur at 
the top of or within the moderately to strongly cemented 
sand horizon. The permanent water table below the 
moderately to strongly cemented sands is expected to 

I 
I 
I 
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I 

~ 



,_ 

consistently rise to within 67 inches (or closer) of the 
surface (as evidenced by the lack of iron coatings on the 
cemented sand below that depth and previous observations by 
the County) . The variance proposal would have the sand 
filter discharge effluent below the bottom of the moderately 
to strongly cemented sands, into the moderately to weakly 
cemented sands where groundwater is expected. 

A preliminary site reconnaissance investigation was 
conducted by an engineering geologist. He reported the 
level area of the property appears to be stable, but that 
the area of the lot west from the escarpment is temporarily 
stabilized by the vegetation present. He reports the 
presence of groundwater seeps below the escarpment and along 
the exposed sandstone face above Highway 101. Increased 
groundwater levels caused by septic systems or severe rain 
could accelerate slope movement and top of slope recession. 

My decision not to grant the Ms. Henkel's request was based 
on my experienced judgment that it would not be protective 
of the public health or waters of the state. Reduction of 
the size of the sand filter treatment is not warranted. 
Sand filters are very susceptible to failure due to 
hydraulic overloading, reducing the filter's size increases 
the risk of failure. If the filter should fail, untreated 
sewage will rise within the filter, thus creating a flow 
gradient towards the interceptor trench 10 feet away. The 
interceptor could easily pick up the sewage and pipe it 
directly to the toe of the slope, next to Highway 101. The 
treated sewage discharged from a sand filter contains 
pathogens (primarily bacteria and viruses) and dissolved 
pollutants (nitrates and phosphorous) . Given the shallow 
depths to temporary and permanent water tables and the sandy 
texture of the soil (above and below the strongly cemented 
horizon), the treated wastewater will move downward to the 
water table, and then move laterally with the groundwater to 
locations of discharge. The seeps reported by the 
engineering geologist below the top of the escarpment are 
very likely to be the discharge locations. From there, the 
pathogens would move with the surface water to Highway 101 
and eventually cross the highway to the public beach and 
ultimately to the ocean. This presents a significant health 
risk to people recreating on the beach. 



~-

The decision letter of February 24, 1993, mailed to Ms. 
Henkel summarizes the facts and describes how the decision 
was reached. It is attached to this memorandum. I request 
it be provided to the EQC as a part of this response. 

I was not able to find that strict compliance with the 
commission's rules was inappropriate for cause, nor could I 
find that the property had special physical conditions to 
render strict compliance to be unreasonable, burdensome, or 
impractical. In fact, the physical limitations of the 
property, as described in my report, clearly do not justify 
the granting of variance from the rules. Ms. Lee did not 
address the public health issues in her report, or how her 
proposed order would be protective of public health. 

In response to information about other properties in the 
area, staff with Lincoln County Public Works Department 
reported to me that of the 19 lots located on the ocean side 
of Avery Street (on tax lot maps 10-11-8 AB and 10-11-8 AC) , 
one lot was granted a variance in 1986, two lots were denied 
through the variance process, nine lots have had failing 
systems and been repaired or are under repair, there are no 
records for six lots, and none have been approved as meeting 
established standards for installation of a new system. 
Some of these lots with dwellings on them have seepage pits 
installed prior to 1969 as the method of sewage disposal, 
and some of these have failed and been replaced/repaired. 
With respect to the 10 lots on the opposite site of Avery 
Street: five have been combined to make two lots (one of the 
combined lots has been approved for a seepage trench system, 
the other has been denied for development) ; three lots (two 
of these were combined to make a single lot) have had 
seepage pits, one failed and has been repaired); and one lot 
was approved for a sand filter system. 



June 11, 1996 

Nona Henkel 
321 NE 4th Street 
Newport OR 97365 

Dear Ms. Henkel: 

RE: Variance Application 
Tax Lot 500; Section SAC; Township 10 South; 
Range 11 West, W.M.; Lincoln County 

Ofegon 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

The Environmental Quality Commission will be considering the Preliminary Order and Opinion of 
the hearings officer in your variance application for the property located in Lincoln County at 
their regularly scheduled meeting to be held August 23, 1996. The location of the meeting has 
not yet been determined. Your application will be heard in the regular course of the meeting. At 
this meeting the Commission will be making a final determination on your variance application. 

If you do not agree with the hearings officer's order, I will need to receive, in writing, any 
objections that you have to the proposed order prior to July 12, 1996. Please forward to the 
Environmental Quality Commission, c/o Susan M. Greco, 811 S.W. 6th Avenue, Portland, 
Oregon, 97204. Similarly, ifthe Department has any objections to the hearings officer's order, 
those objections will be forwarded to you prior to July 12, 1996. 

If you should have any questions or require special accomodations for the meeting, please feel 
free to call me at (503) 229-5213 or (800) 452-4011 extension 5213 within the state of Oregon. 

cc: Sherm Olson, WQ 

0!;1

: 
Susan M. Gree 

Rules Coordinator 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

A-ft: tf c [ ~f~o3) 229-6993 G~ 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

Regarding the variance application of: ) 

) 

) 

) 

) 

) 

PRELIMINARY ORDER AND 
OPINION 
WQ-IOSWW-Variance Nona Henkel, 

Applicant 

HISTORY 

Section 8 AC; Township 10 South 
Range 11 West, W.M. 
Lincoln County 

The Department of Envirorunental Quality (DEQ) received an application from Nona Henkel 
(hereinafter applicant) dated May 1, 1992, for a permit to construct an on-site sewage system on 
an oceanview lot. A variance hearing was conducted August 18, 1992. Variance officer 
Sherman 0. Olson, Jr. issued a variance denial on February 24, 1993. On March 17, 1993, 
applicant appealed the denial. 

The Envirorunental Quality Commission (EQC) referred the appeal to Hearings Officer 
Linda B. Lee on July 10, 1995, for initial review and preliminary order under ORS 454.660 and 
OAR 340-71-440. This preliminary order is based on a complete review of the file. 

The documents considered were: Letter and site map from Nona Henkel, July 24, 1995; 
Variance Appeal from Richard E. Lyon, registered sanitarian, March 14, 1993; Variance Denial 
by Sherman 0. Olson, Jr., February 24, 1993; Letter from Sherman 0. Olson, Jr., scheduling 
August 18, 1992, visit to property, August 13, 1992; Letter from Richard E. Lyon regarding 
application for variance, May 14, 1992; Land Use Compatibility Statement, signature not 
legible, May 8, 1992; Three site maps prepared by Lyon & Associates, dated May 3, 1992 (1) 
and May 4, 1992 (2); Application for Variance signed by Nona Henkel, May 1, 1992; 
Preliminary Site Reconnaissance Report prepared by Richard Lanett, engineering geologist, 
April 3, 1992; Cross section maps prepared by Richard Larrett, March 30, 1992; Notice of Denial 
for On-Site Sewage Disposal, John Earls, registered sanitarian, Lincoln County, Department of 
Planning and Development, February 28, 1992. 

ISSUE 

Whether the application for variance should be denied. 

OPINION 

The application for variance is granted. 

DISCUSSION 

ORS 454.657 states in part: 

(1) After hearing the Envirorunental Quality Commission may grant to applicants for 
permits required under ORS 454.655 specific variances from the particular requirements 

STATE OF OREGON -EMPLOYMENT DEPARTMENT 
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of any rule or standard pertaining to subsurface sewage disposal systems for such 
period of time and upon such conditions as it may consider necessary to protect the 
waters of the state, as defined in ORS 468B.005. The commission shall grant such 
specific compliance with the rule or standard is inappropriate for cause or because 
special physical conditions render strict compliance unreasonable, burdensome, or 
impractical. 

Section (2) of this statute allows for variance based on hardship. The applicant did not request 
such a variance. 

ORS 340-71-415(3) states: 

No variance may be granted unless the Commission or a special variance officer finds 
that: 

(a) Strict compliance with the rule or standard is inappropriate for cause; or 
(b) Special physical conditions render strict compliance unreasonable, 
burdensome, or impractical. 

By seeking a variance, applicant concedes that her application cannot meet the requirements of 
a particular rule or standard. Applicant is the proponent of a certain fact (a variance from the 
rules and/ or standards), so applicant has the burden of proof. 

As of May 1992, the applicant was administrator of the property, part of the estate of her 
deceased brother, Richard Hohanshelt. The property was an oceanview lot, Tax Lot 500; 
Section 8 AC; Township 10 South; Range 11 West, W.M., Lincoln County. The applicant is 
hoping to obtain a variance for a subsurface sewage system so that a two bedroom dwelling 
can be built on the site. 

In February 1992, Lincoln County staff evaluated the property for sewage disposal methods. 
They found cemented sand within the soil profiles of two pits at a shallow depth. The 
cemented sand is considered to be a horizon that limits effective soil depth. The soil type, the 
fact the property is in a high rainfall area, and the groundwater table, are limitations that 
preclude the use of a standard system and most alternative systems. Richard Lyons, a 
registered sanitarian, hired by the applicant, proposed installation of a conventional sand filter 
treatment system. The DEQ variance officer concluded that the property was not large enough 
to physically locate a sand filter system and a complete replacement system while maintaining 
appropriate setbacks from the property lines and escarpment. 

The property is located in an area that is zoned R 1 and will be served by the Beverly Beach 
water district. There are a number of adjacent lots of similar size on which dwellings are built. 
On at least one of the adjacent lots a variance was obtained from DEQ to install a sewage 
system substantially similar to the one proposed by the applicant. In the letter submitted by 
the applicant dated July 24, 1995, she states that there are 17 homes in the area, 13 of which are 
on lots that are the same size as hers and that homes were built on two of the lots within the 
two year period prior to the date of her letter. This means that the homes were built after 
applicant's application for variance was denied. The applicant is "willing to install any kind of 
an acceptable sewer system recommended by DEQ or any other agency." 

STATE OF OREGON - EMPLOYMENT DEPARTMENT 
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Applying the rule to the facts presented, the hearings officer finds that special physical 
conditions render strict compliance unreasonable, burdensome, or impractical. The lot size and 
soil type preclude installation of most sewage systems. However, subject to certain conditions 
and if a variance is allowed a system can be installed that will meet the needs of the applicant 
and have minimal ad verse effect on the environment. 

The case was referred to the hearings officer in 1995. There is no information in the file 
forwarded to the hearings officer to explain what the status of the case was from April 1993 
until July 1995, or the delay in disposing of the matter during that time period. Were this 
matter being decided in 1993 or 1994, the hearings officer would order that the variance be 
granted subject to such conditions as DEQ deems appropriate. However, in view of the severe 
winter weather during late 1995, and early 1996, the hearings officer must impose a further 
condition that the variance be granted if the condition of the site is substantially similar to the 
condition that existed in August 1993, when the variance officer visited the site. In light of the 
already inordinate delay it is recommended that DEQ complete any further review within 60 
days from the date this decision is mailed. 

ORDER 

The applicant's variance request is granted under ORS 454.467, provided that the condition of 
the site is substantially similar to the condition that existed in August 1993, and with such 

additional conditions as DEQ deems appropriate. 

ENVIRONMENTAL QUALITY COMMISSION 

~ ~.dooJ 
Linda B. Lee, Hearings Officer 

This Proposed Order and Opinion was mailed to DEQ and the applicant on June 7, 1996. 

FURTHER REVIEW 

If the applicant and DEQ agree with this order and opinion, the director of the Environmental 
Quality Commission CEQC) will enter a final order. If the applicant or DEQ disagree with this 
preliminary order and opinion, the proposed order will be sent to the EQC for review and 
action. You will be notified of the EQC meeting date when this preliminary order and opinion 
will be considered. 

STATE OF OREGON -EMPLOYMENT DEPARTMENT 
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LindaB Lee 
Administrative Law Judge 
800 1'JE Oregon St. #6 
Portland, Ore. 97232 

RE: WQ-IOSWW-Variance Denial 

July 24, 1995 

Ta'\: Lot 500; Section 8 AC: Township 10 South; 
Range 11 West, W . .lvl.; Lincoln County 

Dear lvis Lee: 

I am .in receipt of your letter dated July 21, 1995 and wish to thank you for offering to let 
me responed to it. 
Thi~ property of which I am seeking a sewer system on, sits on a bluff overlooking the 
ocean to the west, along with 17 other homes, a gravel road on the east is actually the 
front of the property as it is the only way to gain ently. 
Enclosed are copies of blockl and block 2 properties, all on this same bluff and most with 
homes on them. Please note that the lots for the most part are the same in size. Out of the 
1 7 homes only 4 have lots larger then mine, the other 13 are the same size with homes built 
on them , two of which have been built with in the last two years. 

Then I would like to direct your attention to the enclosed letter from .iVfr. Olson dated Feb. 
24, 1993, to page 4 and to the paragraph directly under #7. starting with the 3rd sentence 
which starts out " The most significant issue restricting placement of an on - site system on 
this property is the very limited area the property offers for placement of the system " My 
question now is if all or most of the lots on the bluff are the same size as mine and 
according to the above mentioned paragraph why were these people allowed a sewer 
system that I can not acquire when I plan on a house no larger than any one else? 
I have always been willing to install any kind of an acceptable sewer system recommended 
by DEQ or any other agency. 

Thank you again for your tirue and patience. 

Sincerely < j 
~frni~ /!., * y,,r?JL_} 
321 N.E. 4th St. 
Newpor~ Ore. 97365 
Tel. 503-265-5122 
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Lyon & Associates 
Environmental Consultants/Designers 

Date: 
To: 
From: 
Re: 

3/14/93 
Mr. Sherman Olson, Jr., R.S. 
Richard E. Lyon, R.S. R~ 
Nona Hinkel Variance Denial Appeal 
T. 10, R. 11 , Sec. SAC, Tax Lot 500; Li nco 1 n Co. 

As per our discussion in your office last Wednesday 3/10/93 
regarding our expressed intent to appeal the decision to deny the 
above mentioned variance request. You informed us there is no fee 
and no particular application form only that we notify and send our 
appeal to the director through you directly. 

Please consider this letter our application. The basis of ·our 
case is listed herewith but must request a bit more time to gather 
the necessary information to present a reasonable case to the 
Environmental Quality Commission. That will include technical 
information on the drainage characteristi~s of weakly and 
moderately cemented sands. We will continue to maintain that the 
presence of the "fluctuating permanent" water table is of no real 
concern given the location of this lot is high on a bluff above 
highway 101 and the Pacific Ocean and the fact that effluent is of 
such high quality. Additionally the lot is served by Beverly Beach 
Community Water. Further, it is our contention that the "'eakly and 
moderately cemented sands found at the discharge point are well 
drained enough to permit proper disposal with no adverse 
environmental impact for the 300 gpd system. Additionally we at"e 
fortunate in that there exist 4 almost identical systems approved 
by the department in the immediate area and at least 5 more close 
by that we can monitor system functioning data. 

I hope this meets your needs and think a period of 30 days 
will be sufficient to gather the necessary information. Feel free 
to call at 265-6826 if you have questions or concerns or if this 
time frame is not acceptable. 

Richard E. Lyon R.S. 
Registered Sanitarian 
Oregon - Washington ~' 

\ 

12035 N.E. Beverly Dr. 
Newport, OR 97365 
(503) 265-6826 



Ms. Nona Henkel 
321 N.E. 4th Street 
Newport, Oregon 97365 

February 24, 1993 

CERTIFIED MAIL 

Gregon 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

Re: WQ-IOSWW-VARIANCE DENIAL: Tax Lot 500; Section 8 AC; Township 
10 South; Range 11 West, W.M.; Lincoln County. 

Dear Ms. Henkel: 

This correspondence confirms that a variance hearing was held on 
the above described property on August 18th, 1992, as provided for 
under Oregon Administrative Rules for On-Site sewage Disposal, OAR 
Chapter 340, Division 71, Rule 430. The hearing was conducted .to 
consider your request for the Department to waive certain rules 
which govern the siting of a conventional sand filter treatment and 
disposal system. 

Lincoln County staff evaluated the property for sewage disposal 
methods in February of 1992. They found cemented sand within the 
soil profiles of two pits at a shallow depth. The cemented sand is 
considered to be a horizon that limits effective soil depth. In 
areas of high rainfall (estimated to be 70 to 80 inches in the area 
of the property) , a temporary groundwater table will commonly occur 
above the cemented sand horizons during the rainy season. Water 
was observed seeping into one pit at about 32 inches below the 
surface, and standing water was measured in the pits at 54 inches 
and 64 inches, respectfully. Although these limitations preclude 
the use of a standard system and most alternative systems, they do 
not prevent consideration of a conventional sand filter system. 
However, the developable area of the property, between the top the 
western escarpment and the east property line along Avery Street, 
is not large enough to physically locate a sand filter system and 
a complete replacement system, while maintaining appropriate 
setbacks from the property lines and the escarpment. When these 
are taken into account, the area for the system and its replacement 
is approximately 37 feet by 30 feet (1110 square feet). This 
limited area may be reduced further due to the locations of the 
dwelling and driveway. In consideration of these factors, Lincoln 
County issued their notice of denial for on-site sewage disposal on 
February 28, 1992. 

Mr. Richard Lyon, Lyon and Associates, proposed installation of a 
conventional sand filter treatment system (to serve a two bedroom 
home) that would discharge treated wastewater through the bottom of 
the filter, at about 66 inches below the surface. The •= 
filter would contain approximately 308 sqtiare feet of ef- ::'_ ~-) 
fective seepage area. A groundwater interceptor trench ·' 
48 inches deep is proposed to be placed 10 feet from the 
north, east, and sou~h sides of the filter, to drain the 
perched water table expected to be present during the 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 



rainy season. The future replacement system is proposed to be a 
conventional sand filter treatment and disposal unit located on the 
east side of the initial filter, having the same configuration as 
the initial sand filter. The east side of the groundwater 
interceptor trench would be relocated along the east property line 
so as to provide a 10 foot separation distance to the replacement 
sand filter. The home would be located at least 11 feet west from 
the initial sand filter and 22 feet east from the top of the 
escarpment. A driveway is proposed be along the north side of the 
property, over a portion of the groundwater interceptor and the 
dosing septic tank. 

Just prior to the information gathering hearing, I viewed the 
property and examined two pits. The property is on an uplifted 
marine terrace. The level portion of the property is about 97 feet 
deep (between Avery Street and the top of the escarpment to the 
west), and 50 feet wide. At the escarpment the property extends 
farther to the west, approximately 78 feet, to Highway 101. Soil 
profiles within the two pits were found to be similar, and can be 
described as having very dark grayish brown loam to sandy loam soil 
textures from the surface to 18 inches, above a variegated 
(brownish yellow and very pale brown) moderately to strongly 
cemented sand to a depth of approximately 58 to 68 inches, with 
moderate to weakly cemented sand below. Roots were abundant from 
the surface to the top of the cemented sands (about 18 inches) , and 
were few to non-existent below that depth. Iron coatings were not 
observed on the moderately to weakly cemented sands below 67 
inches, suggesting the presence of a fluctuating water table that 
rises to this level. The sand was damp below 67 inches. An auger 
was used to examine the soils further in one of the pits. The sand 
appeared to be weakly cemented to the bottom of the auger hole (12 
feet). A groundwater table was located at 137 inches from the 
surface. In my view, the site has both a perched water table and 
a permanent water table. A seasonal water table is expected to 
perch above and within the moderately to strongly cemented sands 
during the rainy season, and dissipate after the rainy season is 
over. A fluctuating permanent· water table is expected to be 
pres'ent within the moderately to weakly cemented sands, and rise as 
high as 67 inches or closer to the surface. I also observed the 
property has very little area available within which to site a 
sewage system and a replacement system. 

A preliminary site reconnaissance investigation for this property 
was conducted by Richard Larrett, Engineering Geologist, and a 
report was issued dated April 3, 1992. The report will not be 
summarized in this letter, however, portions of the report are of 
interest with respect to the variance request. Mr. Larrett reports 
the building area (east from the top of the escarpment) appears to 
be stable. On the lower portions of the slope to the west, 
vegetation has temporarily stabilized areas of slope movement. 
Groundwater seeps occur on the slope west from the top of the 
escarpment, at an elevation of about 90 feet, and water flows along 
the top of the exposed sandstone east of the road cut for Highway 
101. Increased groundwater · levels caused by septic systems or 



severe rain could accelerate slope movement and top of slope 
recession. Mr Larrett recommends the foundation footings for the 
house be located at least 22 feet east from the top of the slope. 
All captured water from surface drains and downspouts should be 
drained in tight-jointed pipe to the toe of the slope on the west. 

The proposal sought variance from the following rules: 

1. OAR 340-71-150(4) (a)--which limits the use of standard and/or 
alternative sewage treatment and disposal systems to 
properties that comply with the requirements of OAR 340-71-220 
and/or the requirements of OAR 340-71-260 through.OAR 340-71-
360 (as appropriate for a specific type of alternative 
system) . The rule also requires the property to contain 
sufficient area to accommodate an initial and replacement 
system, both in full compliance with the on-site rules. The 
property does not comply with these requirements. 

2. OAR 340-71-290(3) (b) (A)--which limits the use of conventional 
sand filter systems to sites where a minimum separation 
distance of 24 inches can be maintained between the highest 
level of a permanent water table and the bottom of the 
effective seepage area. The bottom depth of the effective 
seepage area is proposed to be about 66 inches from the 
surface. The water table is expected to rise as close as 67 
inches from the surface. 

3. 

4. 

5. 

6. 

I 

OAR 340-71-290(5)--which limits the use of conventional sand 
filter systems that discharge effluent through the bottom of 
the filter to sites· where the soils are rapidlY or very 
rapidly drained and. a minimum separation distance of 24 inches 
can be maintained between the highest level of the water table 
and the bottom of the sand filter. As described above, the 
separation distance to the water table is expected to be less 
than 24 inches. The sand present in the lower horizon of the 
profile appeared to be moderately to weakly cemented, thus it 
is not considered to have rapid or very rapid permeability. 

OAR 340-71-290(6) (f)--which requires the sand filter be 
constructed in compliance with OAR 340-71-295. The proposal 
presented for consideration requests approval to construct a 
sand filter that does not meet the requirements of OAR 340-71-
295. 

OAR 340-71-295 (2) (a)--which restricts the effective medium 
sand surface area of a conventional sand filter system serving 
a single family dwelling to not less than 366 square feet. 
The proposal asks that this minimum area be reduced to 308 
square feet. 

OAR 340-71-315(1) (d)--which provides that a tile dewatering 
drainage system can be used in conjunction with a conventional 
sand filter system if the water table can be lowered to meet 
the requirements within OAR 340-71-290(3). The proposal does 
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not place the tile dewatering drainage system deep enough to 
lower the permanent water . level to provide a minimum 
separation distance of 24 inches. 

7. OAR 3 4 0-71-315 ( 2) --which requires a minimum horizontal separa
tion distance of 20 feet between the side of the conventional 
sand filter unit and the dewatering drainage tile. The pro
posal asks this separation distance be reduced to 10 feet. 

Variance from particular requirements of the Oregon Administrative 
Rules for On-Site Sewage Disposal may be granted if a finding can 
be made that strict compliance with the rules is inappropriate for 
cause, or that special physical conditions render strict compliance 
to be unreasonable, burdensome or impractical. Based upon the 
variance record and information obtained relevant to this matter, 
suc.h' findings can not be made. The most significant issue 
restricting placement of an on-site system on this property is the 
very limited area the property offers for placement of the system. 
Because of the severity of this single limitation, the consultant 
is not able to propose the type of system appropriate for the soil 
conditions. Instead, he proposes a type of sand filter that 
requires deep, rapidly drained soils below the filter bottom. 
These soils are not present. Therefore, it is my view the proposal 
is inappropriate for the site. With respect to the groundwater 
interceptor trench, it would need to be placed several feet deeper 
to lower the expected permanent water table deep enough to provide 
24 inches of separation between the filter bottom and the water 
table. However, with a 10 foot setback to the filter, it is very 
likely that sand filter effluent (which still contains pathogens) 
will be collected by the groundwater interceptor and be discharged 
to the land surface west from the escarpment, thus creating a 
potential health hazard. Also, again due to the small lot size, 
the driveway must pass over portions of the system. Potentially, 
this could cause soil compaction and could cause physical damage to 
the system. Based upon the information and evidence obtained 
relevant to this matter, there does not appear to be adequate means 
to overcome the physical limitations present at the site, or which 
would provide reasonable assurance that an on-site system could 
perform satisfactorily. In my judgement, development of the 
proposed system would not be in the best interest of public health 
or environmental concerns. As a result, I am regretfully unable to 
grant your variance request. 

Pursuant to OAR 340-71-440, my decision to deny your variance 
request may be appealed to the Environmental Quality Commission. 
Requests for appeal must be made by letter, and must clearly state 
the technical grounds for the appeal. The appeal must be directed 
to the Environmental Quality Commission, in care of Mr. Fred 
Hansen, Director, Department of Environmental Quality, 811 S.W. 
Sixth Avenue, Portland, Oregon, 97204-1390, within twenty (20) days 

·of the certified mailing date of this letter. 
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Please feel free to contact me if you have questions concerning 
this decision. My telephone number is 229-6443, or toll free 1-
800-452-4011. 

soo 
IW\WQ 

Sincerely, 

~0~:;1f· 
Sherman O. Olson, Jr. 
Variance Officer 
on-site sewage Disposal Program 
Water Quality Division 

cc: Richard E. ·Lyon, Lyon & Associates -
Bill Zekan, Lincoln County 
Joe Petrovich, Willamette Valley Region:DEQ 
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August 13, 1992 

Ms. Nona Henkle 
321 N.E. 4th street 
Newport, Oregon 97365 

Qregon 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

Re: WQ-IOSWW-Variance Assignment: Tax Lot 500; Section 8 AC; 
Township 10 South; Range 11 West, W. M.; Lincoln County. 

Dear Ms. Henkle: 

The Department of Environmental Quality is in receipt of your on
site sewage variance application. That application has been 
assigned to me for further action. I plan to visit the property 
in Block 1 of Beverly Beach First Addition at approximately 1:30 
p.·m., on August 18th. At that time I will evaluate soil, 
topographic and other information relevant to your proposed 
variance from Oregon Administration Rules (OAR) governing on-site 
sewage treatment and disposal. Prior to my visit, please be sure 
to do .the following: (1) flag the corners of the initial and 
future sand filter units, dosing septic tank, groundwater 
interceptor, home location, driveway, water line, and nearby 
property lines; and (2) have available at· least on~ test pit. 
within the area where the filters are proposed to be located. 

Following my evaluation of the site conditions, I will conduct an 
information gathering hearing (as provided under OAR 340-71-430). 
You or any person you desire to attend the hearing are welcome. 
The hearing will provide an opportunity for you to offer 
additional facts or reasons which would allow a finding that 
strict compliance to the rules regulating on-site sewage treatment 
and disposal are inappropriat~ for cause, or to indicate why 
physical conditions render strict compliance to be unreasonable, 
burdensome, or impractical. 

Staff with the Lincoln County On-Site waste Management Section 
have been made aware of this pending variance action. They will 
have an opportunity to provide comments on your proposal. 

8ll SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 



If you have any questions concerning the variance process or 
hearing arrangements, feel free to contact me at (503) 229-6443. 

Sincerely, 

~o.a~,f1. 
Sherman o. Olson, Jr. 
Variance Officer 
On-Site Sewage Program 
Water Quality Division 

soo 
IW/WQ 
cc: Richard E. Lyon, Lyon & Associates 

Bill Zekan, Lincoln County 
Joe Petrovich, WVR:DEQ 
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Lyon & Associates 
Environmental Consultants/Designers 

Date: 5/14/92 

To: Mr. Sherman Olson, Jr., R.S. 
Department of Environmental Quality 
811 S.W. 6th Ave. 
Portland, Or. 97204 

From: Richard E. Lyon, R.S. 

Re: Nona Henkel/Richard Hohanshelt estate; variance application 
T.10, R.11, Sec.SAC, Tax Lot 500, Lincoln Co. 

Dear Mr. Olson, 

Enclosed please find application for a variance to Oregon 

Administrative Rules regulating On-Site sewage Disposal Systems 

prepared for the estate of Richard Hohanshelt, administered by 

sister of the deceased, Nona Henkel. Subject property is located 

at the south end of Beverly Beach subdivision, approximately 6. 5 

miles north of Newport. Mrs. Henkel's property consists of .24 

acres and has an approximately 50' x 100' area of fairly level 

ground with a spectacular unobstructed ocean view. The property is 

currently zoned R-1 and wi 11 be served by Beverly Beach water· 

district. I hope the enclosed documents are complete enough to meet 

the needs of the department. 

I 
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Application for site evaluation was made to Lincoln Co. 

February 3, 1992 under Tax Lot # 600, which later was found to be 

in error. The correct Tax Lot # is 500. Application was 

subsequently denied February 28, 1992. The sy:stem is currently 

staked out on site, with deep test pits (-9 ft.) provided. The 

~ystem is proposed to serve a two bedroom single family 

dwelling/retirement home. 

As the file shows, the soils found were not of a texture 

approvable under current rules for bottomless sand filters .. The 

proposed disposal areas are in a raised marine terrace with 

variably cemented sands ranging, in our opinion, from 

unconsolidated to weakly and moderately cemented. The degree of 

cementation is such that roots were observed as low as 46" in the 

east hole and 36'' in the west hole. The temporary water table is 

apparently (mottling evidence) at the 34'' and 36'' level. The water 

table is a question though as no water was encountered in the west 

hole (to 102") and water was only found seeping in at 98" in the 

east hole during early february. About 20 days later when the pits 

were re-dug the County observed water at 64" in the west pit, and 

54" in the east pit. The property is not in a drainage swale and 

slopes slightly southwest. The proposal is to install a buried 

reduced size bottomless sand filter •..iith a large lens of filter 

material below, while staying above the temporary water table. 

There wi 11 be a 48" deep ground water collection system surrounding 

the filter on three sides to in effect, create a 'dry island' for 

the filter effluent disposal as shown on the development plan 

enclosed. This plan is very similar to a plan approved up the 

street under a D.E.Q. Variance application by Mr. James Smith also 

of Beverly Beach (TL 700, sec 8, T10s, R11w, WM, Lincoln Co. June 

4, 1986). The site and soil conditions are fairly similar. Two 

other similar designs were approved and installed on this same 

street as repairs and are functioning well with no apparent sign of 

failure (Wilson; 10-11-8AB TL500, &- Sher.i.dan;.._'lCl:::U::-8AB TL300). 
-:-.si.~·.51, 

There are no known wells in this area .. A 12,"'.:'gro'!".il.iC'~ native top 

soil with a 3-1 taper at the edges will be placed at; the ground 

surface, where the distribution manifold and D.F. rock 'are situated 

l 
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(See cross section detail of filter plan enclosed). It is believed 

the soils will provide a suitable medium for the disposal of sand 

filtered effluent provided seasonal groundwater infiltration is 

excluded. Sufficient relief exists immediately west of Tax Lot 500 

to dewater soils to a depth in excess of 48". 

While the bottomless sand filter system uses a gravity 

disposal technique; the effluent will flow in doses since flow only 

occurs when the filter is dosed, thus facilitating unsaturated flow 

conditions. The soil profiles appear sufficiently well drained to 

accept treated, high quality sand filtered effluent and the 30" 

lens of filter material opening to the designated depth is designed 

to insure this. Even using a conservative infiltration rate, each 

filter provides a combined bott.om and sidewal 1 area of 488 Sq. ft., 

and has the capacity to infiltrate 2,196 gpd - 7,320 gpd of sand 

filtered effluent per day (526 sq.ft. x 0.3'0 /hr/sq.ft. x 24hrs./day 

x 0.625gal/sq.ft./d/1" = 2,196gpd; 488sqft. x 1.0"/hr/sqft. x 

24hrs./day x 0.625 gal./sqft./d/1'' = 7,320gpd). 

As you know, Oregon Experimental intermittent sand filter 

studies revealed 2.3 to 7.7. gal./sqft/d sand filtered effluent 

were assimilated where gravity serial disposal trenches were 

installed and studied in Western Oregon(l). Information from those 

studies show 560 to 1540 gallons or more of sand filtered effluent 

could be assimilated by a single 50 ft. disposal trench (200 sqft. 

x 2. 8ga 1. /sq ft. /day=560 gpd; 200sqft. x 7. 7. ga 1. /sq ft. /day = 

1540gpd). Sewage flow data from the same study of 81 single family 

homes (three and four bedroom units) showed the homes normally 

discharged an average of 173.5 gallons of wastewater per day(l). 

Using the highest flow observed in that study of 384 gpd., the 

first 50 ft. trench would be capable of accepting from 1.5 to 4 

times the maximum anticipated daily discharge. 

When conditions that promote unsaturated flow are maintained, 

maximum sand filter effluent treatment can take place, reducing the 

likelihood of groundwater or surface water contamination from 

bacteria or nutrients. Oregon stud~-:~;-~;,7~d"ii"1t:Fs{:~~owed 800-5, 
l ··~·~- ... -. -.. . ... . - .,. . --·: .. . • . 

suspended solids, total nitrogen, fecal coliform and·.total coliform 
'' 

were reduced g8%,g3&,43%,3 logs and. 2 logs, respecti~y_ely.(l) 
. ' 



Several laboratory and field studies have shown fecal and 

total coliform (1,2, and 3) and virus (4,5,and 6) were readily 

removed in sand columns and through sand filtration of septic tank 

effluent. The removal of the constituents typically occurred 

within 24" of the point where the wastewater was applied. In the 

column studies the application of bacteria and virus to the surface 

was at a level much greater than the number of these organisms 

normally found in residential septic tank effluent. 

At this site, the filtered wastewater having first passed 

through 24" of medium sand wi 11 be discharged to the 30" lens. 

Bacterial populations having been markedly reduced by the filter, 

would be expected to be reduced further in the unsaturated 

biologically and chemically active sandy soil horizon. 

investigators have suggested that while 60-cm (about 24'') 

Several 

of separation to a water table, in example provides sufficient 

microbial treatment and a margin of safety, even 30-cm separation 

(slightly less than 12'') can also provide a fairly high degree of 

treatment. (7) A 1982 study showed again the importance of 

utilizing designs that maximize conditions of unsaturated flow and 

uniform distribution of effluent to the most biologically 

active and aerobic soil horizons. A more recent study showed 

limited migration of fecal coliform even during high water periods. 

(8) This again supported the earlier work of Reneau (1979), 

Stewart and Reneau(1981) and Otis et al (1974) where they 

established early on support for using low pressure distribution to 

maintain unsaturated flow. For the reasons cited, there should be 

minimal environmental concern for siting a bottomless sand filter 

at this location. 

We are seeking a variance from O.A.R. 340-71-290 (5) which 

requires the site to have saprolite, fractured bedrock, gravel or 

soi 1 textures of sand, loamy sand or sandy loam. Also the part of 

this same rule that requires a 2~· separation from a water table. 

Fr om 0. A. R. 340-71-315- ( 2) ( c) wh i cti....J;..e.q.u i c eii a..2.0..:....s.e.par at ion fr om 
. . . . t f1 :n ·,;17 fl }I ~~ T1 , .. ~I 

drainage t1 le and soil absorption1 n\.sy_s_t'_'!!lfl!~ ~sr.om•. o
1
AAJ.R. 340-71-

tl!fl. I ·~!J 
150(4) (a) (A) & (B) which requires !e:aoh parcel contla •. ·jfl sufficient 

; ' J l 1 / d ! l 
area for full initial and replacement system. ',·.,U\ 

) 
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System construction 

The proposed bottomless sand filter is to be in the area shown 

on the enclosed site development plan, except it is rising 12" 

above natural ground surface (12'' backfill). The filter material 

at the bottom of the filter will be 30'' deep to compensate for the 

degree of cementat ion and provide extra storage/treatment capacity. 

The total depth will be 66". The 12'' rise will be accomplished by 

mounding to a 3 to 1 slope extending 3' away from the edge (see 

attached diagram). The mound will then be cultivated and planted 

with deep rooting rye gra~ses, azaleas and rohadendrums. 

Similar to above, the repair system if needed, is to be 

located adjacent to the initial system. The ground water collection 

system east of the filter will have to be excavated and filled with 

soi 1 and moved to the east property 1 ine, providing a 10 ft. 

setback f ram the filter as shown in the enc 1 osed di a grams. The 

systems and dwelling are staked-out on site as shown. 

Directions 

Proceed north from Newport on Highway 101 approximately 6.5 

miles to the Beverly Beach exit, turn right and continue south .3 

miles to a difficult to see 'Y' in the road, bear· to the right, 

this is Avery St. Follow Avery St. so .. 2 miles to the end. 

Subject property is 3rd from end on your right. 

-----Note concerning soil profile documents: County pit numbers are 

reversed from applicant's.--------------------

Richard E. Lyon R.S. 
Registered Sanitarian 
Oregon - Washington 

12035 N.E. Beverly Dr. 
Newport, OR 97365 
(503) 265-6826 
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Applicatioll for Variance f-;-0111, Ad.m.i.I:ii.iitr;:i.ti'I<!! &ul!ia 
Regulat1ns Ou-Site S~wage Dispos.a.1. Systeiiui 

Please complete this npplication !onn and submit the application !ee* ($225) and required attachments to: 

DepartJ:J.enC of Environmental Quality, Setwage Dispaaal Sect:ion. 811 S.\.i'. Si.:s::th Avenue, Port:la.od, Oregon 97204 

REFERENCE INFORHATION--Pleaaa P•int 

?,J,.._.,.,,e. Holt,,."skl-1- cs'l-At;, ;.le, ... !fe. ... L.I 
Name of 0<.mer 

Address 

State 
Cj/J6P 

Zip Code rCity 

(Ly•~ ).b S"-> > L '
aSiness :?hone Home Phone 

Provide The Follow-ing Items: 

ATIACHMElIT'S 

/o II 
To'ol'TlshipS Range 

il 00 
Ta:.:: Lot or Account No. 

Subdivision Hacne 

L0c 5.,£ ~1 

/y-...s 

/1(f.,t: Block 

1. Cowplete and accurate directions to the property, A locater map twould be helpful. 

Section 

i?arcel Siz.e 

2. T\.ro (2) copies of the pa.reel's legal description (cetes and bounds, twarra:nty deed, sales conc:=act, or 
approved subdivision plat). Include the protective covenants, deed restrictions and easements, if applicable. 

3. T'.io (2) copies of an assessor or title company plat !!:.B.p or a surveyor plat map. 

4. Ti.lo (2) copies of a land use compatibility statemeot from the appropriate lsod use authority that your 
propose·d land use is compatible. •,.;ith the LQJC acknowledged cowprehensive plan or st:atewide planning goals. 

5. Copies of all corresoondence and field notes relating to past: evaluations for septic tank-dt'ainfield 
development an the s~bject property. A copy of the site evaluation report mu.st be included. 

6. Tue (2) copies of. narrative description of your variance proposal including the system. construction speci
fications. Please list the st:ep-by-step procedures that you propose to be follO'oled for the installation 
of this syste1I1. 

-7. On a plot plan draw to a defined scale not smaller than one inch e11.tials thirty feet, sb.o..,. the location and 
dimensions of the proposed drainfield and its replace.meat: area. Indicate separation distances between 
disposal trenches, ..,ells, springs, water courses, agricultural drainage tile. ditches, drainagt? ways, 
wat:erlines, buildings, roads, embankments, and other identifying fea_tures 'Jhich help demonstrate parcel to 
drainfield relationships. Please provide t.,,.o (2) copies. 

8. 'I.\lo (2) copies of a pt"ofile view of the proposal 'iJhich illustrates the projected drainfield layout, trenc!:J. 
diraensions, backfill depth, boundaries, (in cases ... here a Ct'Oloffi over the .drainfield is proposed). slope 
direccion and percent of slope. 

Hardship variance.a may be considet"ed in cases of extreme and unusual hardship; The follO'Jing factors may be 
considered: Advanced age or bad health of applic.ant; oeed of applicant to c.are for aged, incapacitated or 
disabled relative; and relative insignificance of the environmental im:pact of granting a variance. 
Documentation of hardship ~ust be ptuvided. FOR 1iARDSRIP CONSIDERATION MARK THIS BOI. ( ] 

A rainimum. of tvo test pits must be provided within ehe specific area .where the actual va .. iance sys-cem is being 
p't'opased. The pits should be approziroately c-wo feet vide, four feet long~ and exc~at:ed to either bedrock Ot' 
to a depth of five (5) feet. Similar pits must be p't'ovided in the area of t:he t'epair syst:em. The Variance 
Officer may require the proposed drainfield and the future replacement draiofield be staked out. 

Please note that it is your responsibility to present all of the facts and the reasoning twhich you feel 
justifies the gran-.:ing of the variance, 

By my (our) sigaature(a), I (twe) request the Depa·rtment of Environmental Quality B.ct: on this applicacion and hereby 

VJ_~~~y· ;z";~·=nbed property. 
Signs.cure of Owner Daie 

NOTE: A..11 ayn~rs muac sign this applic.a.tion fon:a. 
additiai:ui.l duplic~ta applicatioaa. 

Signature of Ovner Date 

* Pursuant: to ORS 454,662, the applicant: ia oot required to subm.it the applicatiou fee if, at the· 
rime of .filing t:be application, the applicant is 65 years of age or older, is a resident: of the 
State of Oregon, and baa an annual bousebold income, as defined in ORS 310.630, of $15 ,000 or 
lesa. Appropriate documeotatio-u mu.st be suhmit~ed ~ith the application. 
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SITE EVALUATION FIELD WORKSHEET 

Tax Reference: --'/~O'--S=-~'-'-1 ~\,\.J=--__ 6_A-'c._==----"sm.._· ""'"'------- Evaluator. S 'i'"'C9'G '>. DN 
A;;licanc __ ~\--\~;::;:]dJL-· _·_· ---'~---------- Date: -B:...../f:,.:.0)-·7_· · Parcel Size: ::t: Q,.2..\1\ &...<J\.JL. 

DEPTII 

Pit 1 

6-17 ) 

Pit 2 11- ~B (.__ 

/,.,9, 0(/ \ -

Pit 3 

<>;t 4 

<, . 

SOIL MATRIX COWRAND MOITIJNG (NOTATION),% COARSE FRAGMENTS, 
ROOTS, STRUCTURE, IAYER LlMl'I1NG EFFECilVE SOIL DEP'IlI, ETC. 

-· ~-./:1= I 

. 

SYSI'.EM SPEOFICATIONS 

Peak Daily Flow:------- gpd Average Daily Flow: ------- gpd 

1. Initial System:---------

2. Replacement System: -------

Special Conditions: 

Disposal Facility:------ (linear feet/square feet) Max. Depth: ----- inches 

Disposal Facility: (linear feet/square feet) Max. Depth:----- inches 

------------------------------------------

PLCIT PIAN ON REVERSE SIDE 

JW\TABLE\WH4933.5 (10/91) 
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DEJ?AR:!'MENT OF EW!RONMENTAL QUALITY 

LAND OSE COMPATIBILITY STATEMENT REQOIREMENTS 

FOR 

ON-SITE SEWAGE DISPOSAL PERMITS 

A Statement of Compatibility 1o1ith applicable local comprehensiva land use 
plans and State1o1ide Planning Goals is required for new or expanded·,.on-~ite ; · 
sewage disi;:csa.L systems. A statement may be required before an 
Authorization Notice can be .. issued. The statement. must certify that 
proposals-are compatible· 1o1ith· LCDC-Acknowledged local compi::ehensive land 
use plans· and. implementing ordinances, or Statewide Planning Goals. The 
Department prefers that its. Land Use. Compatibility Statement form be used, 
h0"1ever-, - Lt will accept an equivalent s·tatement in lieu. of: the form. 

In urbanizing areas between city limits and u:i:han grololth boundaries, 
applicants must provide evidence of both city and county concurrence as 
to the land use compatibility of the pcoposal. This evidence must be: 

1. Sign-off by both jur.isdi·ctions on DEQ' s Land· Use Compatibility 
Statement focm. 

2. A o:ipy of the city/o:iunty management agreeinent included in the Orban 
Area Plan acknowledged by LCDC, or 

3. A written statement o:ivering the. applicant's proposal-. 

If DEQ receives a negative local Statement of Compatibility, a. permit or. 
approval cannot be issued. DEQ would then expect the applicant to work 
with the local jurisdiction to obtain the needed zone change, variance, 
or: other modification to produce compatibility with the Acknowledged Plan 
and ordinances or the State1o1ide Planning Goals. 

Applicants for on-site sewage disposal permits must sub:nit a completed 
Statement of. Compatibility or an approved equivalent along with their 
application or request. 

IB ~ ,~Y ~1 l ,w::~ :@: ---· ~ 
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NEWPORT OREGON 97365 
503 265"6826 _ 

lJIND USE CU'1PATIBILITY STAID'ENT' 

FOR ON-SITE SEWAGE DISPOSAL SYST&\S 

.M A.CORE S 

Cl T'Y STATE: ZiP 

PHONE 

p TAX !..OT OR ACC'r NO 

I 1 
0 y 

Ji{_ ff!OPERTY IS A L.OT OF' RECCF!C CREAn:D. BEF0R£ AUGUST I , 1 9 8 1 • 

STAID£NT OF COMPATIBILITY FRQ'>I APPROPRIATE LPMJ USE AUTHORITY 
(An equ.ivaknt sta:t:ement; may be providEd in lwu of this- form) 
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This Preliminary Site Reconnaissance Report is for an ocean view 
lot in Beverly Beach and was requested by Nona Henkel, Personal 
Representative for the Richard Hohanshelt Estate. 

PURPOSE 

The purpose of the investigation was to determine existing 
geologic and geotechnical conditions for the lot and adjacent 
area and potential for construction of a single family residence 
on the lot. 

CONCLUSIONS 

The building area for this ocean view lot appears stable with no 
indications of recent mass slope movement. On the lower portions 
of the slope to the west, areas of slope movement have been 
temporarily stabilized by a thick growth of vegetation. 

Foundation footings for a house should be a minimum of 22-feet 
east of the top of slope. Vegetation in this area and on the 
slope to the west should be maintained to minimize erosion and 
aid in slope stabilization. 

LOCATION 

This ocean view lot is located east of Highway 101 in an area of 
single family residences in the First Addition to Beverly Beach 
Subdivision. It is Tax Lot 600 on Lincoln County Tax Assessor's 
Map 10-11-8 AC and is located on the west side of Avery Street, 
0.2 miles south of old Highway 101. Access to the old highway is 
at Mile Post 134.1 on Highway 101. 

SITE DESCRIPTION 

This site is rectangular in shape with the long dimension in the 
east/west direction. The upper portion is about 95-feet deep on 
the north and about 100-feet on the south. The east side is 
level with the grade on Avery Street with 1. 5-feet of fall to the 
top of slope, about 70-feet above Highway 101. Houses have been 
constructed on the adjacent lots to the north and south. 

1 
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A thick cover of vegetation on the slope aids slope stabilization 
and protecting the surface against erosion by wind and water. 
The vegetation identified consists of salal, rhododendron, black
berry, ·· salmonberry, fern, horsetail, and several varieties of 
grasses. The trees were spruce and pine. 

INVESTIGATION 

A field investigation for this lot, including the beach and 
adjacent area, was conducted on March 27th and 28th, 1992. A 
cross section was surveyed in from the east property line west to 
Highway 101 using a Brunton Compass, Sunto Clinometer, hand level 
and cloth tape. Horizontal control was from an iron rod located 
on the east side of the Avery Street, about a foot south of the 
power pole. An elevation of 60-feet MSL was designated for the 
east fogline on Highway 101 and was used for vertical control of 
the cross section. 

Two previously excavated septic test pits are located on the east 
portion of the lot. Soil materials encountered in cuts and 
exposed surfaces were classified using field methods for the 
Unified Soils Classification System. The unit weight of soil 
materials was field calculated using an Ely Volumeter. A Torvane 
CL-600 Tester was used to field calculate the apparent shear 
strength of cohesive soil materials. Bearing capacity for 
cohesive soils was calculated at 2.25 times the apparent shear 
strength. 

GEOLOGICAL & GEOTECHNICAL CONDITIONS 

This area is located on an ancient, uplifted, marine terrace 
which is underlain by sandstone. Two significant soil units and 
one rock unit were recognized in the exposed surfaces of the 
slope, road cuts, and septic test pits. 

Soil Unit A This Sandy Silt is brown in color and ranges in 
depth from less than 1.5-feet to 3-feet. It is Damp at the 
natural moisture content and Above the Plastic Limit (APL). 
The consistency is Stiff and remolds with finger pressure to 
Medium. Field estimates of the contents are less than 10% 
partly decomposed organic materials, 25% poorly-graded, 
fine, sub-round to sub-angular sands and more than 65% Fines 
(MH). It has a field estimated Unit Weight of 93 Pounds per 
Cubic Foot (PCF) and a field calculated bearing capacity of 
1150 Pounds per Square Foot (PSF). This unit grades into 
the underlying Soil Unit B. · -:, 

v• - - ,• ~- • .. :,:v; 

Soil Unit B This unit is Sand and ranges in color from tan 
to red brown. The natural moisture content.is Damp, which 
changes to Moist with depth and it is Non Plastic. The unit 
is well consolidated and stands in near vertical faces up to 
15-feet in height in exposed surfaces in the adjacent area. 
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It consists of poorly-graded, fine to medium, sub-round to 
sub-angular marine sands with less than 5% Fines, and has 
been identified as Marine Terrace Deposits by Schlicker and 
Others. The field estimated Unit Weight is 104 PCF. 

Rock Unit 10 This unit is Sandstone and ranges in color 
from gray to dark gray. Bedding ranges from less than 0.1-
feet to more than 3-feet in thickness and dips to the west 
in exposed surfaces of the beach slope. The beds consist of 
fine to medium grained sand sizes with siltstone interbeds. 
Calcareous, cemented sandstone beds are resistant to erosion 
and form ledges in existing cuts and the beach cliff. 
Fossils are present in some of the beds exposed along the 
beach. This unit is resistant to erosion by high ocean 
waves. 

Water 

No water was observed on the upper portion of the site adjacent 
to Avery Street. Ground water seeps occur in the slope to the 
west at about elevation 90, and water flows along the top of the 
exposed sandstone east of the road cut for Highway 101. No 
standing water was observed in the septic test pits. 

Slope·stability 

The upper portion of the site appears stable with no indications 
of recent mass slope movement. Areas of movement have occurred 
along the boundary between the sandstone and the overlying 
terrace deposits in the slope to the west. These areas of move
ment have been temporarily stabilized by the growth of vegeta
tion. Increased ground water levels from septic systems or 
severe rain could accelerate slope movement and top of slope 
recession. 

Analysis of air photos indicates the house 2 lots to the south 
was constructed prior to 1939. The owners stated they purchased 
the house in 1958 and there has been no noticeable recession to 
the top of slope during this period. Due to the quality and 
scale of the air photos, and lack of reference points for compar
ison, it is difficult to establish a rate of recession for the 
top of slope. 

RECOMMENDATIONS 

The following general recommendations are made for consideration 
in the planning and development of this lot.· 

1. The setback for the west foundation footings should be 
a minimum of 22-feet east of the top of slope. A deck 
could be constructed in the setback area . 

. . , ' .... "' ··---·· 

3 

~--



Henkel 
3-3-92 

2. 

3 • 

4. 

5. 

662 

Foundation footings should be placed on undisturbed 
soil material of Soil Unit B or on structural fill to 
minimize the potential for differential settlement. 
Structural fill should be placed in 6-inch loose lifts 
compacted to 95% as determined by AASHTO T-99 test. 

Continuous or spread footings could be used for the 
foundation for a single family residence on this lot. 

No water should be allowed to pond or stand on the site 
during construction. Finished grade should drain all 
surface water away from the house and top of slope into 
surface drains. All captured water from surface drains 
and downspouts should be drained in tight jointed pipe 
to the toe of the slope on the west. Cleanouts should 
be conveniently located in the drain line to facilitate 
regular cleaning and maintenance. 

Vegetation beyond the construction area should be 
protected from damage during construction. The site 
should be landscaped as soon after construction as 
possible. Vegetation on the lot and slope to the west 
should be maintained to minimize the potential for 
erosion and help maintain slope stability. 

The analysis, Conclusions, and Recommendations contained in this 
report are based on site conditions as they presently exist. It 
assumes that soil conditions in cuts, exposed surfaces, and test 
pits are representative of sub-surface conditions for the lot. 
The opinions contained in this report are not intended to be nor 
should they be construed to represent a warranty of sub-surface 
conditions or site longevity. 

If more than one year elapses between the submission of this 
report and the start of construction, or if conditions at or 
adjacent to the site have changed due to natural causes or 
construction operations, this report should be revised by a 
qualified Engineering Geologist, taking into ccount the time 

1£Jct;;;;Fions. 

Richard Larrett 
Engineering Geologist 

Reference: "Environmental Geology of Lincoln County, Oregon" 
State of Oregon; Bulletin 81 
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DEPARTllEHTOF PLANNING 
AHQ.,DE.VEl.Ol!MENT 

-'· ~~'"': :~ - .- . . . 

PubllcS.W:.Buiding 
21 o S.W. 2nd St . 

·Na J 10~~·· 
• •-· ,~ •C.. . - ·• 

February 28, 1992 

Richard A. Hohanshelt Estate 
c/o Kurt Carstens 
353 N.E. 8th 
Newport, Oregon 97365 

(503) 265-6611 

Buikling Division 
Ext. 251 

Code Enforcement 
Ext. 292 

On-Sae Waste Mgmt. 
Ext. 253 

PlaMing Division 
Ext. 292 

Re: NOTICE OF DENIAL FOR ON-SITE SEWAGE DISPOSAL 
TAX LOT 600, COUNTY ASSESSOR'S MAP 10-ll-8AC 

Dear Mr. Hohanshelt, 

This office has completed its evaluation of the above described 
property for subsurface sewage disposal. Unfortunately, the 
property has been found unsuitable due to the following: 

The test pi ts evaluated revealed layers of cemented sand which 
limited the effective soil depth and perched temporary water 
tables. These conditions and required setbacks from property 
LLnes and an escarpment on the property preclude the use · of a 
standard system. 

A sand filter system would 
insufficient area available 
dwelling. Therefore, we 

be 
to 

must 

allowed, however, there is 
construct the system and a 

deny your proposed system 
installation. 

It may be possible to apply for 
Administrative Rules which would 

a variance 
allow the 

from the 
system 

Oregon 
to be 

constructed on a smaller area. 

Oregon Administrative Rules, chapter 340-71-150 (5) provides 
applicants with an opportunity for a site evaluation denial 
review. request for a denial review must be submitted with the 
required fee within thirty ( 30) days of the site evaluation 
report issue date. In this area the Northwest Regional office of 
the Department of Environmental Quality should be contacted. 
Their telephone number is 229-6443. 

Another possible option available for 
request made directly to the Department 
Rules governing variance applications 
340-71-415. 

applicants is a variance 
of Environmental Quality. 
are contained in O.A.R. 



SITE EVALUATION APPLICATION 
,,_aa 

Fee:_~.?-i'--~~o"---~-· __ 
S.I. ii .l'-4L/c:F-/sJ;<,L 

PROPERTY'S LEGAL DESCRIPT!ON __ ~\~o'---~l~\~_-_3"'-'-A_c_:::r.c..;:;l._'-'t~O~O~------

REQUESTOR: LYON & ASSOCIATES ./2,.. t-/ev..kt-\ DAYTIME PHONE:-------
12035 NE BEVERLY DR 

503 265-6826 

ZIP -------- ------
?£.Ii.SON rOR S 1-:::Z EVALUATION REQUEST: -ft, . .Se.I ( Q.ro ow-~ 

--'-"~"-=-'--1'"-"+1=----+-1 ------~ 

NUMBER OF DWELLINGS ON PROPERTY: __ _..::;;:.... _____________ _ 

SIZE OF P:S.OPERTY: ;< 1 era' ii ACRES : _· -------

HAS PLANNING DEPAR'TI6T BEEN CONSULTED CONCERNING DEVELOPMENT PLWS? 

II YES (Zi NO 

P..AS PROPERTY BEEN EVALUATED BEFORE? IF SO, '"nEN? /o -'--"--------
TAX LOT(S) wAS CREATED: 

I X-' 2RIOR TO MAY 1 
- ' 1973. I I AFTER MARC:-: 1, 1978 

1- I PRIOR TO JANUARY 1, 1974. :_1 YET TO BE LEGALLY CREATEJ. 
1···1 PRIOR TO MAR Cd 1 1978. -' 

DETAILED 

DATE TZST :-:OLES wILL BE DUG: ;;j"<',,,_5~ r<>a.®_ 2...&,r;-- I,'? 2.. lo I).,.( "'k_,,,-v(-
de..y ~- +,,.,. [). S.f. C."-~*° k"'-"'1:... cf~ - k_;tr p("''°' 

PLANNING DEPARTMENT USE ONLY 

PROPOSAL CONFORMS TO ZONING REQUIREMENTS 

PROPOSAL DOES NOT CONFORM TO ZONING REQUIREl:-!ENTS. 

A+t. lir--tfrpVEcf'H'H~~),...----
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PLAllNED STRUCTURES 
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'AUG 21" '96 11: 54 503 849 2483 TO: 503 229 5850 

FAX TRANSMISSION 

THIS FAX CONTAINS ( 4 ) PAGES 
INCLUDING COVER SHEET 

DATE: 21 August 1996 

TO: Susan Greco 

FROM: Lyn Schull er 

SUE! JECT: Request to remove, appeal of variance approval 
from Agenda of August 23, 1996 meeting at 
Herm1 ston, OR. 

IF YOU HAVE ANY DIFFICULTY 
RECEIVING THIS 'I'R.1\.NSMISSION, 
OUR FAX/PHONE NUMBER IS 

(54l) 849-2483 

P01 



eueu1 H. ·or.co_ __ 
Enviro'mnental r;iual 1t:y Col'r\l'l'.J eei on 
811 SW 6th >.venue 
Portland, OR 97204 

',;, 

i;.z: WQ-OSSl)-1'ou9l:.&e county 
Twp. 21."-.4> S•c 20 
Taa Lot BbO.~~I ~ecnt. 1$67.02 
Appeal ot<V1frtance ~prr(lva l 

oear M• or•.co, 
The Harah~lle ~nd\Sehullers have met and have com• to the followin9 
a9r••111enta; 

1 . 

3 . 

st.ave Mar1.h1l l- and Oel !leh1J! ! er wf!ra pres·ent at the 
~nstal liltion l"t th• 6" •t••l (well) 11a1in9 1u per epeca 
dileu1ae'd in 1'11-.1! Rerberl!n9's Jetter of July l2. 1995. 

·Th• Mar~_kall1 and Schullers have M'lade an a9reement to 
J.nat•·ll.. at M1rahalls' expense, a home chlorination 
ey•t•~ tt the Schull ere' property. One• 1ri•t~lltd, thia 
ohloriri1t1cn system will be owned and maintained by the 
Jchullere. The tn&t&llation of t.hl.• chlorination 1y1t1m 
.by the )o!an1halla doe1 not im11ly or c:on15true !lIU 
i•e~onaib1litr for well cond~t1ons at the Schuller 
pro~erty, known or 1Jnknown at thi• time. 

A ~111line data te~tin; prooram will be established by 
t11ti~J tor total celifocm and fecal coliform bacteria 
everr at# months for a p1rioci of two ytars. These teet1 
will b• made a-t the- Mar1hal ls.' "'icpe111e. Re=>ulte will la 
forwarded to D.E-Q and the Marshalla. 

Attached ar_.t.copies r,;f si9n1d Aqua-Metrioa C.:intr.ilct.tand your letter 
dated J).liy 17 1 l~~~-

ly the_11e improveriiente and testi::i; 
M1r11h1ll1 rtqu11t th• appeal of th• 
from the a;enda 6f the D.?.Q./i.Q.C. 
on Au~uat ,3_ 14Q~-

Thahk ~P~· -_ .. - - . 
~~- -~ j/~<%_ 
:eel eahul11C~s~huller 
Proper~y owner• 

Au;uat 20, .1996 

proqram, the Schul ler1 and 
ve. ri a nee lpprova 1 be removed 
meetin; 1t Hermiston, Ore;on 

./"7' /LI', ,._ f / /' p,.,_,, J - fe ,./, 
r~hill~epreeentin9 

uok Ca.mpgro\.l.nd and 
J.L.Mateha.ll Truat 19~2 
20, 199& 

cc: Paul Me~eri1n9, Roseburg O?Q, Larry Knutd~on, OEQ L•9•l ~taff 

----~~-~1_~_9~ 
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. 414.9716 ,··. 

Proposal, Quotation 
and 

Contract 

(~PkT ti. 
8 lqq (p 

Date 
8/19/S6 

·· . · .·. Installation Location 
To: · . . .. . · . . ·· · . · · : · . pel Schuller propert.y 

Steve ~'.lo.r.s. h~ll ~l WA... S'i~'.;'..: t:;,,v. C.l< CAM PC:'ie ~"'"'Ccun.iu Oif 
1435Curt1p.RO'.tc,c. ~.-L. wi~.s~ Tie~1s1'"1q'1~ · 
Curtin OR ·~J7428 · Install Date Terms 

[ASAP_ -=i_c~o · ~J 
Qty Description . . U11it Price Amount 

• '·'•'"0 1"•''"'"''""'"•. ' ............... ·,' ., ................. , ••..••• ~ '"'.. . ••• ' ... ,. '"•'·" ...... •••··•• ,., ,, ...... , .,., •.• ' ............................... )''•'>'•'"''•'•'•" •'d• ,., .•. , .• -, .•. ,., ........ , •• ,.... . 

j 1 . .120 Gel Epoxy,toated d.eten!lon tank (6.~prn. 2s rn1nute ; 1 i 350 j 350 I . 
. ; . cor1tact lime) . . . ,_...,,_ 
; 
! 

I ' ; 

! 

i. 

. Ctlltiri~tor & 15 g~lon t~lulion rank 
'' . -.. . ' ·· .. "' .. 

. ' 
: ·' 

. " 

This u~it.1$'0e;i~n~d to dl~l~fect & kill coliform bacteria i11 · 
ttie welf'Nllter ~ii~ render it;bac:terlologically safe to drink 
only. ltrnay ad~erlly .itfl'ect .other aesthetic perarneters 
that ariij nothe~\lj'1 ~onC.,rris. (Such u l~on precipitation.) 

. -: .·• . 

! 650 650 
I 

I 
! 
i 
I 

' ., 

i 
I 

' . . ~ . 
' • - : " :: • j 

! ................ ::,. '"''•/: ...... ; .... .. :. : .. ~· .. '·' .... : ....... ~:.·.:~ ......... , .... -· ...... ; ... ~ .,., .. 1 ••• '• •' '•'• .......... , •• , ••••• , ••• , •.·•·• ·••••• ,, ••• '., ···-·· ·~. ··- •• , •• .,., • •' •'•'•'• ,\.,.,. ,. ,,, .,. '"'· ••• !.. ... , ... ,." , . .,,., ..... , ..... :.: . 
Aqua~Metrlc~ williurnililh an·~~terials liF-te1:Lab.1v., alld perform all labor ne.ceu11,ry 

· complete the in-~Uiition 'of sai:d it:em~ subject fo t.he folfow!ng conditlons: 

i. 'Eqi:iipmelit is.su})ject io ~a1:1u!11.ct11rer• w11.1·rimtie~ oiily, Labo1· 90 days from co1ttpletion 
~· " 

a: Aqua::.i'ifetrlcs tfh.11 uot "be heh! liA hie for changeio in wo.t.er quality Ol" 

o~ratlbg'cou iti<)n,'s tJu1.t' affect e uipment operation ol' efficienl'Y· 

. .. : ~.~_Date~?C;J.% rTOTAL $ 1000 .. ·1 
r'~(fd,U"--IQS. - . 

c E. t J:. L, 111 · ·. ~ ~ ~ s;-- ./99-Z. V 11.lid for 30 Days 
De~osit t · CJ : Check #--~·-- Bal11.nce Due $ ._!.,__~ 

. : j_..L&liL-- Date ~-11.1;.,'Ll, 
am11s I. Stcpbe.ll~ / . Aqul\-Meti·ic.~ 

l_ 
l-



~UG 21 '96 11:55 5G3 849 2483 TO: 5G3 229 585G PG2 

1uly17, 1996 

Del lnd Lyn Schuller 
· 13 99 Scotta Valley Road 
Yoncalla OR 914~9-~706 

·--·· ,. 

Charles 3pd Stove M~rshall' 
143 S Curtin Road 
Curtin OR 97428 

RE: Appeal of Variance Approval 

DEPARTMENT OF 

ENVIRONMENTAL 

QUA~!TY 

Por ow tclephpne cunv~rsallon, the Schuller"s appeal of the Varianc~ A.pproval for the 
property 1<;nown as old .Cui liu Dlcmcninry School has h~~n .l~t for the rr.~ularly scheduled 
August Envi.ro11mental Quality Commissi.un .ruoetin.~. The meeting will be held on Augu!r. 
23, 1996 at ihe.Hermbton Community Center, 415 Hi!;ihway 395-S, Hermiston, Oregon in 
the Almaa·Roorn. Please.let me know if you wi.11 be rnenJing in 1mson or will require 
telephone corine.ction: 

Enclosed you will ·find the letter of appeal from th~ S~hullers. The Manhails have until 
Tuesday; July 30, I 99/i lo respond to this letter. Ploas~ forward your rcjponsc ro the 
Environmental Quality Commission, cJo Susan M. Greco, 81 l S \V. 6th I\ venue, Portland,, 
Oregon. 97204. A copy shoulrl also be forwarded to the Schullers at th~ •ddrcsl li~ted 
above. The Schullers will then have until August 7, 1996 to respond to the Mnrshall'; 
response, P.lcase forwaro to myself and to the Mars halls. 

lfyou ~hould f>,ve.~y ~uestions or require spedJ.1 accommndat10ns for the meeting, 
please feel f'"c to call me al (503) 229-52\J. 

~i7crdy, 

~~-~;,J)f;;ivacJ 
Susan M. Gr'/o ~ 

Rules Coordinator 

c~. ·.Paul ·Heberling, Roseberg DEQ 
· : Martin Loring, WQ 

,-· - - - - - - -- - - ....: ·- -- - - -· - - - -· ,_ -· - -- - - ...... ~- - - - - ·- -- ·- ·- - -

• 
L 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: August 8, 1996 

To: 

From: 

Subject: 

Environmental Quality Conunissio~/ 

Langdon Marsh, Directo~Jd~ k~l 
Agenda Item G, Appeal ~;<J;;~ce Approval by Del and Lyn Schuller, EQC 
Meeting: August 23, 1996 

Background 

Charles and Steve Marshall ("Applicant") purchased the property known as the old Curtin 
Elementary School complex in 1992. The property which consists of more than 17 acres is 
proposed to be used as a recreational vehicle P.ark. The property has an existing sewage system 
which the Department determined to violate a number of regulations and was likely to discharge 
effluent to the groundwater. 

The applicant applied for and received a WPCF permit which would require modification of the 
existing system including installation of a sand filter system. Due to problems with land access, 
the WPCF permit was allowed to expire. The applicant instead acquired another parcel ofland 
on the opposite side ofl-5. 

After the acquisition, the applicant had the site evaluated by the Department for installation of a 
septic system. The site was evaluated and approved in July 1994 for a initial and repair system at 
a peak flow of 2400 gallons per day. Issuance of the necessary permits was delayed until the 
applicant could obtain approvals to install an effluent line across property owned by Oregon 
Department of Transportation, Southern Pacific Lines, Douglas County Public Works and Oregon 
Department of Fish and Wildlife. The necessary approvals were obtained and a permit was applied 
for on September 12, 1994. The permit was granted by both Douglas County and the Department 
in October 1994. The plans that were submitted did not indicate the well on the property of the 
Schullers ("Appellant"). 

During construction of the sewer effluent line, the appellant's well was discovered within the 
required setbacks contained in OAR 340-71-220. On December 28, 1994, the applicant 
requested a variance from the requirements of OAR 340-71-220, which requires a minimum of a 
50 foot setback from domestic water sources. The effluent pipe that had been installed would be 
removed and replaced by a pipe that would be surrounded by a metal casing for all the effluent 
pipe which was within 50 feet of the appellant's well. 

A variance hearing was held on the property on February 24, 1995. At the hearing, the variance 
officer requested information from the applicant for other possible routes for the effluent line. 
The applicant stated that the property owner i=ediately adjacent to the property would not 
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grant an easement. Furthermore, the south side of Bear Creek Road was not used since Southern 
Pacific Railroad indicated that the placement there would interfere with the electrical power 
hookups for the crossing devices. Furthermore, due to the unknown location of the underground 
storage tanks of the general store, the contractor stated that it would be dangerous to drill in 
proximity of these tanks. Finally, there is another domestic well located in the vicinity of the store 
which provides domestic water for several residences and the general store. 

Testing of the well was conducted on March 15, 1995. The testing was negative for fecal 
coliform and positive for total coliforms. The applicant has indicated a willingness to conduct a 
second sampling of the well. The sewage system servicing the appellant's property is located to 
the east of the well at an unknown setback distance. 

On July 12, 1995, the variance officer granted the variance. The variance required that the 
effluent line (a low pressure 200 PSI PVC pipe) be encased in metal casing within the 50 foot 
setback distance of the appellant's well. All effluent discharged to the pipeline will be screened, 
with solids remaining in the septic tanks on the property. Annual evaluations of the effluent line 
and immediate corrections of any problems are required. Since installation of the effluent line and 
casing was scheduled for July 1996, the installation was allowed with hook-up and use of the 
effluent line pending the outcome of this appeal. 

On July 26, 1995, the appellant appealed the variance approval. The appellant feels that there are 
alternatives other than placing the effluent line in such close proximity of their well. In a letter 
dated July 29, 1996, the applicant has stated that he is willing to install a water filtration system 
on the appellant's property and to conduct additional testing as needed. 

Authority of the Commission with Respect to the Issue 

ORS 454.605 to 454.745; OAR 340-71-415 

Department Recommendation 

The Commission may either grant or deny the variance with restrictions as they deem appropriate. 
The variance officer recommends that the Commission grant the variance as per his July 12, 1995 
variance approval. 

Attachments 

I. Memorandum from Paul Heberling, Variance Officer, dated August 6, 1996 

~--

' 
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2. Letter from Del and Lyn Schuller, dated August 5, 1996 
3. Letter from Steve Marshall, dated July 29, 1996 
4. Letter from Steve Marshall, dated July 26, 1996 
5. Letter from Susan M. Greco, dated July 17, 1996 
6. Appeal of Variance Approval, dated July 26, 1996 
7. Variance Approval, dated July 12, 1996 
8. Well Testing by Umpqua Research Company, dated March 7, 1995 
9. Letter from Paul Heberling, dated February 16, 1995 
10. Variance Application and Attachments, dated December 28, 1994 
11. Permit No. 1094-449570, dated October 29, 1994 
12. Planning and Sanitation Pre-Application Worksheet, dated October 29, 1994 
13. Douglas County Application for Permit, dated October 18, 1994 
14. Current Assessor's Map 

Report Prepared By: Susan M. Greco 
Phone: 229-5213 



State of Oregon 
Department of Environmental Quality 

Date: August 6, 1996 

To: Environmental Quality Commission 
c/o Susan M. Greco 

From: 

Subject: 

811 SW 6th Avenue 
Portland OR 97204 

Paul Heberling 
Environmental Specialist 

APPEAL OF VARIAN CE APPROVAL 
WQ-OSSD-DOUGLAS COUNTY 

Memorandum 

VARIAN CE APPROVAL - Applicants Charles and Steve Marshall 
Twp. 21, R. 04, Sec. 20 
Tax Lot 800, Tax Acct. 867.02 

Under Oregon Administrative Rules (OAR) Chapter 340-71-415 (1) "The variance officer shall 
make a recommendation to the Commission for or against the variance." This memo has been 
written at the request of Susan Greco, Department of Environmental Quality (DEQ) Rules 
Coordinator, addressing the variance granted from an effluent sewer line and well for the 
variance hearing conducted February 24, 1995, at the above-referenced location. Attached is 
a copy of the variance approval dated July 12, 1995. The applicants were Charles and Steve 
Marshall. The Schullers who received a copy of the variance approval (July 17, 1995) 
responded with an appeal letter dated July 26, 1996, which was received by the Roseburg DEQ 
office July 28, 1996. A copy is attached. 

Please read the attached variance approval letter as I will expand on that information. As noted 
on page two paragraph one, the Marshalls were working with Steve Wert, a consultant. Mr. 
Wert did not indicate the well in question on the submitted plans. Mr. Wert and Steve Marshall 
indicated that they were unaware of a well in the Schuller' s yard until it was brought to their 
attention during the construction phase of the project. Both Steve Marshall and Steve Wert said 
that there were various items stored in the front yard during the planning phase possibly 
shielding from vision the low profile structure housing the well. A photo of the well was 
provided as diagram #2 of the variance letter. At my last visit to the site, July 16, 1996, the 
structure housing the well appears to be the same and the casing of the well may not have been 
extended or modified. 

The well was drilled sometime prior to the middle 1960s. No well log of the drilling has been 
found. Lyn Schuller indicated that when some repairs were done recently, the submersible pump 
was pulled from a depth of approximately 40 feet from the surface indicating the casing may 
extend somewhere to this depth range. The soils or rock formations encountered during this 
drilling do not appear to be recorded. 
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During the variance hearing attended by the Schullers, they had questions regarding the initial 
boring to place the effluent line and types of materials used during that boring. Steve Marshall 
provided a list of materials used during that boring. The sheets provided by Steve Marshall are 
attached. 

The telephone pedestal was noted in Mr. Wert's report and is shown in the attached copy. It's 
shown in diagram #2 of the variance and also on an attached photo from a visit to the site on 
July 16, 1996. The trenching of the buried telephone lines may have occurred after the 
installation of the Schuller well. 

Enclosed photos show the six-inch welded joint well casing used to encase the 200 PSI high 
impact PVC line (photos attached) installed July 16, 1996. After consulting State legal council, 
clearance to allow installation prior to the appeals hearing was received from Susan Greco. 

The proposed effluent line will be a low pressure line pumping a screened effluent from the 
recreational vehicle (RV) park to a pumping station near the base of the disposal approval area. 
Solids should remain in the septic tanks at the RV site. 

Please note that I asked Steve Marshall during the variance hearing if he had pursued alterative 
routes for the effluent line but could not secure an alternate route (paragraph 4, page 2). 

It is my opinion that the low pressure 200 PSI PVC line encased in the six-inch steel casing to 
the required fifty-foot setbacks will provide adequate protection to the Schuller well. 

The variance requires an annual evaluation of the effluent line in the vicinity of the well using 
approved plumbing code techniques and all deficiencies are to be corrected immediately (see 
Schedule A, item #4). 

PH:cdc 
Enclosures 
cc: Steve Marshall 

Del & Lynn Schuller 



July 12, 1995 

Charles & Steve Marshall 
1435 Curtin Road 
Curtin OR 97428 

RE: WQ-OSSD-Douglas County 
VARIAN CE APPROVAL 
Twp. 21, R. 4, Sec. 20 
Tax Lot 800, Tax Acct. #867.02 

CERTIFIED MAIL 
z 710 387 797 

FILE COPY 

Gregor 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

WESTERN REGION 
Roseburg Branch Office 
725 SE Main St. 
Roseburg, OR 97~70 
(503) ~0-333~ 

This correspondence confirms that a variance hearing was conducted at the old Curtin 
Elementary School complex on February 24, 1995 regarding the above described property as 
provided for under Oregon Administrative Rules (OAR) for On-Site Sewage Disposal OAR 340, 
Division 71, Rule 430. The hearing was conducted to consider your request for the Department 
to waive certain rules which govern the location of an effluent sewer line and well. The 
variance requested placement of an encased effluent sewer line within fifty (50) feet of a ground 
water supply (well). The proposal sought a variance from: OAR 340-71-220 Standard 
Subsurface Systems Item #2(i) Setbacks Table 1 Line 1 regarding Groundwater Supplies (Wells) 
and a minimum separation distance of 50 feet to an effluent sewer. 

The Marshalls are proposing to use the old Curtin Elementary School complex as a travel trailer 
park with a projected maximum flow of 2400 gallons/day. 

Charles Marshall purchased the school in 1992.-~The existing sewage system for the school was 
evaluated by the Department of Environillental Quality and f()Und_ "that the system could not be 
expected to function without discharging to public waters (groundwater) and that it violated a 
number of installation standards in effect at the time of its stated installation (Baker Sept. 22, 
1992). 

Shortly after purchasing the complex the Marshalls applied for the required Waste Water 
Pollution Control Facilities (WPCF) permit. This process would have required modification of 
the existing system to use a sand filter system to appropriately treat the sewage waters prior to 
disposal. The system was not modified to meet the WPCF criteria and subsequently the 
application expired in 1993. 

Another parcel of land was obtained east of I-5. A site evaluation was conducted by Dan Bush, 
R.S. and approved for a peak flow of 2400 gallons/day for both initial and repair drainfields. 

The Marshalls obtained the required permits/approvals to install the effluent line from the: 
Oregon Department of Transportation (I-5), Southern Pacific Lines (RR), Douglas County Public 
Works (#62) and Oregon Department of Fish and Wildlife ( Pass and Bear Creek stream 
crossings). 

t 
I 

t 
~ 
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Charles & Steve Marshall 
V ARlANCE APPROVAL 
Page 2 

"'-'?f"' ........ ,..., 'I"~ :"'--t~ 

A permit to cfin!if[Y5t:.fu 9~~ltf ~ewage System was applied for on September 12, 1994. The 
plans were su'bm1tted by Steve Wert & Associates. The plan submitted did not indicate the 
location of the well (property owned by Del & Lynn Schuller) considered in this variance 
request. Greg Farrell, Western Region On-Site Manager, revised the plans and issued the 
permit. 

The Southern Pacific Lines required the effluent line to be placed on the north side of the 
railroad crossing to avoid potential problems with the signal crossing and electric control panel. 
The location of the underground fuel tanks at the Curtain General Store was not documented. 
The contractor, Schaumberg Enterprises, Inc. felt it could be dangerous to bore close to these 
tanks. There is a well on this side of the road also. The attached sketch, Diagram #1 shows 
these locations. 

The location of the well at the Del & Lynn Schuller property was not noted by this Department 
until after the effluent line was placed. The Marshalls sought a variance as they felt this was 
the only corridor attainable from the campground to the disposal site. 

During the variance I asked Steve Marshall if they had pursued an easement situation with the 
property owner immediately adjacent to the school complex across Pass Creek He said that the 
owner would not grant the easement. -

----=--
The well casing was below grade during my variance hearing visit (see Diagram #2). The 
Schullers have indicated that they plan to extend the casing and have contacted the Douglas 
County Watermasters office regarding the extension. The well has been tested by Umpqua 
Research Company on March 15, 1995. The initial test was negative for Fecal Coliforms and 
positive for Total Coliforms. A second sampling is proposed after disinfection of the well. The 
sewage system serving the Schuller parcel is located east of well. 

Based on my review of the information provided and collected I am granting the variance from 
the rule cited. It is my opinion that adequate protection can be provided for the effluent sewer 
line adjacent to the Schuller well. 

Specifications for the design of the sewer effluent line are contained in the enclosed schedules. 
This variance has been granted on the condition that the requirements contained in the enclosed 
schedules are met. Failure to meet these conditions shall cause the variance approval to become 
null and void. 

Pursuant to OAR 340-71-440, my decision to approve your variance request may be appealed 
to the Environmental Quality Commission. Request for appeal must be made by letter, and must 
clearly state the grounds for .the appeal. The letter should be addressed to the Environmental 

f,--



Charles & Steve Marshall 
VARIANCE APPROVAL 
page 3 

Quality Commission in care of Mr. Langdon Marsh, Director, Department of Environmental 
Quality, 811 SW Sixth Avenue, Portland OR 97204, and be received by the Department within 
twenty (20) days of the certified mailing of this letter. 

If you have questions, feel free to call me at (503) 440-3338, ext. 224. I'm usually available 
Monday through Friday between 8:00 and 9:00 a.m. 

Sincerely, 

p~~ 
Environmental Specialist 

PH:ml 
Enclosure 
cc: Sherm Olson-Portland 

Greg Farrell-Roseburg 
De! Schuller 

L 



SCHEDULE A 

Special conditions and requirements for the on-site sewage disposal effluent line adjacent to the 
well of Tax Acct. #867.02, Tax Lot 800, Sec. 19, Twp. 21 South, Range 04 West, W.M. 
Douglas County. · 

1. All work done on this portion of the on-site sewage disposal system shall be done by a 
person or business licensed through the Department of Environmental Quality (hereafter 
referred to as the "Department") in accordance to Oregon Revised Statutes Chapter 454. 
695. 

2. Before starting with the actual construction of this portion of the system the installer shall 
through written statement to the Roseburg Office of the Department of Environmental 
Quality acknowledging that they have reviewed the conditions of this variance approval 
with technical staff of that office and that they understand and will comply with all 
conditions associated with this variance authorization. 

3. The portion of the system herein authorized shall require installation of the following 
major components and associated materials. 

a. The effluent sewer line is to be at a minimum 4" PVC, 200 PSI. 

b. The portion within fifty (50) feet of the Schuller well is to be encased/sleeved 
with a 6" welded joint steel well casing. 

c. The cased effluent line is to be appropriately sand bedded with a minimum 2" of 
sand below and along side of the steel casin&. A minimum of 6" of sand is to be 
paced above the casing. 

d. All other excavations and reconstruction of road way areas shall conform to 
Douglas County Public Works requirements. 

4. The effluent line in the vicinity of the well is to be appropriately tested using approved 
plumbing code techniques on an annual basis. Results are to be forwarded to the 
Douglas County Office of the DEQ. Any deficiencies shall be corrected immediately. 

5. The effluent line is to be appropriately abandoned/decommissioned when in disrepair or 
no longer in service. 
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DIAGRAM 2 

SCHULLER ('WELL Tax Lot 800 Tax Account 867.02 

.•· 
.--~ 2/24/95 
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July 26, 1995 

Mr. Langdon Marsh, Director 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

RE: WQ-OSSD-Douglas County 
VARIANCE APPROVAL 
Twp. 21, R. 4, Sec 20 
Tax Lot 800, Tax Acnt. #867.02 

Dear Mr. Marsh; 

State of Oregon 
Department of Environmental Equali!'j 

~ ~u~;; ~'; @ 
ROSEBURG OFFICE 

We are requesting an appeal to the approval of the variance 
referenced above. We feel Mr. Marshall has alternatives available 
to him other than jeopardizing the wel 1 on our property. The 
question of why the sand filter system could not be installed on 
the school property was not adequately answered at the February 24, 
1995 meeting. The exact location of the gasoline tanks at the 
Curtin Store could be determined and the line could be placed on 
the opposite side of the road from our well. The gasoline tank on 
the west side of the store was installed during the time we owned 
the store and we know the exact location and that information was 
given to Mr. Marshall at the February ~4, 1995 meeting. 

The permit granted initially by Greg Farrell should not have been 
granted until adequate research had been done on the area 
surrounding the proposed sewer line. The four houses on the north 
side of Bear Creek Road and the Store on the south side obviously 
must have a water supply and the locations of all water supplies 
should have been noted prior to the line being installed. 

Since the time of the February 24, 1995 hearing, Mr. Marshall has 
continued construction on the site east of the freeway even though 
the variance had not been granted. 

' I 

t 

I 
r,__ 

~-

We have invested a great deal into our property and feel this sewer ~ 

line is not only jeopardizing the integrity of our well but also 
the value of our property. 

It has always been our understanding' that the Department of 
Environmental Quality was there to protect our water quality by 
adhering to such rules as OAR 340-71-220 to insure sewage is 
separated by a distance of 50 feet from a water supply. 



We respectfully appeal this variance approval and request your 
attention to this matter. 

Sincerely, 

cfd/~ 
Del Schuller 
Lyn Schuller 
1399 Scotts Valley Road 
Yoncalla, OR 97499-9706 

Enclosure 
cc: Paul Heberling 
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4850006 SCHAUMBURG ENT. . 
t'IA.~-01-1995 i5:05 

..l:U!.~ .1 ;:, nee1 
'Jt;lTED PlPE f'.1ND SUPPLY 

Z:.Jt.. l.Tl.lJU"" 

I IV, FIRE A.ND Dl'LOSION DATA 

n.ASH POlNT: :>200 OEG.. F (I'El'iSKl:'·MAltTENSJ 

917 P05 

FJlUl EXI'lNGtllSHINCi ME!)IA; use WA1."'ER SPRAY. CARBON 'DIOXIDE OR DRY CHEMICAL 
TO EXUNGtll.SH FIRES. USE WAn:R TO KEEP CONTAINERS COOL. 
SPEClAL !'UIB FlO'.fmNG nocEDLJKES:. 'HEM SEU' CONTA!Nl!D. POsrrlVE PP.SSS!.'R!'. 
BitEAnilNG APf'AAA.TUS AND FUu. FIRE.·t:roHTING PROTECTIVE Ct.01'HINO. 
UNUSUAL FllUl AND EXPLOSION' HA2:AIW: NON:a STATED 

V. m:ALTH llAZARD INFOR:dA'OON 

' CAllCINOGENtcrrY • NOT ON NTP, 1\RC 011. OSHA WSTS 

MAR 01 '95 17:35 

~ .0~G. ;jJ~ 
>'l'ge;. 

I 

AC'U'I'E o!lAL u:iso Aetm!: 'OEnMAL LDS 0 AQUATIC TOXICITY Leso 

I 
' 

AA T> l Om gt Ir: ~1) 1'-0 

ROtrI'ES OF EXPOSDRE Ami i1!:6EC'l'S 

Ett MA'{ CAUSE l!llUT Ano~. 
SKIN: ON DIRE.CT SiCN CONTACT, MAY l'lODUC'B A SEVEl<.E SKIN Il<JUTA'l'?ON 
lNGESTION: INOESTION Of t.i\.ROE: AMOUNTS MAY CAUSE INJU1lY. 
!NliAL\TION': PROLONGED Rl\PUTEI> EXPOStl!U:: 1"0 VAPOR MAY CAUSE CENTRAL 
NaRVOUS SYSTEM DAMAGE AS WEU. AS FmAJ<T ANtl l!L.000 DISORDERS. ASPIRATION 
MAY CAUSE CHEMICAL Pl'll;tJMQNm!l. OVEREXPOSURE TO VAPOR MAY CAUSE D.tZ:ZlNC.SS. 
OROWSINESS, HEADACH!.AND NAUSEA. 

'.IE.YES: !MMEX:ll'ATEl:.Y FLUSH WI'l1f PLENTY O!' WA TEll. FOR AT lEAS1' lS MINlJTES. 
Sl<!N: WASH WlTH SOAP AND WA iER AFl'£ll. USE. !.AUNDEP. Ct.OTI!lNG BEFORE REUSE. 
lNHM.ATION: REMOVE TO FRESH AIR 'IF Affl'.CT:SO. CONSUL.TA l!IITSICIAN. 

J 
' 
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4850006 SCHAUMBURG ENT. 

. MRR:01-199o· 15: 05 
. HI!..~ .L 1:1neet 

I VL R£ACTI:Vn'Y DATA 

UNITED PIPE Rtm SUPPLY 
.r:....c:.. l.l'U.J.LI"" 

917 P04 MAR 01 '95 17:35 

P.003/00::; 
l'ag• • 

COl'IDtTIONS CO!'l'l1UBtmNG TO INSl'ABlUTY -I 
NONE: 

INCOMPA.Tl'.SIUTY 

sntONO OX!DIZINO AOENTS.. MA TE.lUAL. AEACTS SI.OWLY WITH IRON, COPPD'l. 0. /J..U· 1 

HAV-'WO~~OMPOSlTION ll'llOOtlCI'S --1 
nm:itMAL. DECOMP. MAY PRODUCE CARBON MONOXIDE, AMMvrhA"' OXIDES o:i I 
NITB.00~ I 

CONDITIONS CONI'lUlltlilNG TO R.U.UU>OIJS POLYMERIUTION' I 

Wll..L NOT OCCUR I 
STEPS TO BE TA.Kl:N IF MA.n::RIAL IS RELL\SlU> OR S&'ttl.%0 

VIL SPII.L OR LEAK PROCEDURES l 
COITTAJN SPILL WITH ASSORBENT MA'!EUAJ... Pt.ACE IN COm'AJ:NEll l'OR PtsPOSAL l'"!NAt. I ct.EANUP""" w,,,,. """'-""'"'Y co>mmon ru>mTrn. _, ______ --{ 

trrn..U.l.ZING CREMlC.U.S 

j NONE ARE R.EQU'IRED -1 
WASTE Dl~'POSAL ME:l'HOD 

'"" .. DCll'OSE 01' lN ACCORDA.l'IC'S wrrH ALL LOCAL. ~'TATE, AND FEDERAL REOUJ:.A.TIONS 

·-· 

I 
1-v-~~IND~U-STRIAL~~-HY--G-IENE~-:-C--O-NTR--O~L-MEAS--~URES----~~--~~~~~-~~--; 

VENT!UTION llEQUlllMENl"S 
1.vHERE TliIS M.ATSlUAL JS NOT USED IN A CLOSED SYSTEM. GOOD ENCLOSURE ANO 
LOCAL E:aiAUST VEN"l1Ll.TION SHOULD BE PROVIDED TO CONTROL; EXPOSURE. 

r-SPECiifC"P"li:RSONA.L PROTECTIVE EQUIPMENT 

~lllATORY 



4850006 SCHAUMBURG ENT. 917 P03 MAR 01 '95 17:35 

~~R~01-1995 15:05 IJfH TED PI PE l'IND SUPPL)' P.004,005 

DEST Sheet NATIONAL®BENTONITE Page4 

IX. SPECIAL PRECAUTIONS - PREC.oltn10NARY STATEMENTS 

AVOID PROLONOED INHALATION. 
RECOMMENDED LAl!EL: 
FRONT PANEL: CAUTION 
SEB BACK PANEL FOR CAUTION BEPORE USS. 
RACK P ANBL: CA.tmON 
nus PRODUCT CONTAINS PREE SILICA. PROLONGED lNHALAnON 
OF THE POWDER MAY 1Ui.SULT IN LUNG DJSE.ASE. AVOID CREATING 
DUSTY CONDITTONS AND USE. A NIOSH APPROVED DUsr RESPlllA:roR 

I 

OTHER HANDUNG .UID STOii.A.GE REQUJll.E'M&NTS 

NAUONAL BENTONITE lS NOT HAZARDOUS. NO HAZARDS ARE JNVOLVED WITH NORMAL 
HANDLING. 
STORE JN SHELTERED AREA OR COVER FOR MOJSTURE PROTECTION. 

X. DEPARTMENT OF TRANSPORTATION INFORMATION 
r 

PROPEll SHIPPING NAME : PLACARDS: L 
NOT REGULA TED NONE 

BAZ.UD a.ASS : REPORTABLE Qt!ANTITY 1 

NOT HAZARDOUS -

HAZARDOUS SUBSTANCE : ID NUMBER: 
SlLICA NONE 

LABEL: 
NONE REQtTIR.ED , 

Pieparbd by: 
En~irepmental Sell'\'icel 

DATE: 
Augu•t,H91 
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,...-..ffiR-lll-19'35 1e::04 UNITED PIPE HND SUPPLY 

Baroid Environmental, !Satefy and 
Transportll_!l~nData S_heet 

ilfEJ.Z" MUD" ... ·-: ... ·"":.@'"''~ · · - ~ ... - ... ~ 
'.. i,.. • - , ... ;t 

[ r. PRODUCT IDEN'l"UICA. TION 

SUPPUU. REGtJL\.R U:Lll'HONE NlJMBU. 713/!li7-5900 
BAROID DRn.l..lNG fL1JJDS, JNC. EMERGENCY TEUPROl'll!: NO. 7131987-4•JOO -ADDl.U'.SS 
P.O. BOX ~67S HOUSTON. TEXAS 7725 l 

I TtWlENAME 
EZMVO 

G C DESCRll'TJON 
POLYACRYL\MJDE 

II. HAZARDOUS INGREDIENTS 
. • • OR <.uMPONENl' I '*' I H'.AZAJU> DAT A 

PSTROLI;UM DISTILLATE HYDRO- J,~. ·~ '"" cev n~IP 

TR.EA.TEO LIGITT 64742-47-& 
I 

I I -
I 

Il!. l"HYSICAL DATA 

BOtUNG POINT (Deg F) 
:>200 F I MELTING POINT NA I l'iuzxNG l!'OIN1' 

NO 
SPECIFIC GM VITY (1120 • 1 l ' VAPOR PIU:SSUitE (111111 HIV 

1.0 NA 
VAPOR DENSITY CA.IR• 1) SOL!JB!UTY.IN WAn:R. 90 B\' WT. 

ND APPR:EC!A.e.L 

% VOLATJ1..ES BY VOLUM:fo j EV A.PORA TI ON RA T.€CEtl'T'l'L A.C£I'A.n: - 1l <l. 
AYPEARJ.Nd Xi'ib 6i)Oi \ DtNSin @ lo o..i c c'tJ~111pa&<1) 

CREAM COLO}tit) UQUlO, SUGHT ODOR. 

NA 

NA - Noc Applioabl• NtJ • Not De1crmind 
J.11 llSnqDQd ,......... ... ftl ......... fl~ M l'Mld 
n ._... *'• .. - Ml ... • lllllrtlJjjll' .....,, II tl•llWI 
,..,..ailolf1 m. 41t.-. !Ill :lll'ltf. TMGtt~ w 1111.UJJ 1tr "'• Ml M 
Ill D11 lftllMS .-G'l-.i i.--. $lq n .... IM ., IWWI hi ...,..... .. 

-~. "' .,.._.. ~ lit 1•111. !1 .... "' , ... Clrwn•• • t• 
N 111- II 9i01 a::w. '1!11 IMlltt 111 bit 111C11f11L .- b .lillllft' lfd t•Ullf 

'ti Rcaili~t•d Tradc,,..an: of Baroid -:·cchnology, Inc. 

Copyrig1l.I "'Baroid Col'pOruiac. 

• r. ~ • """ IJf"ll<I t:MOnt• mw• "" 1.-n~ :ri•rc .,_ 
.,. -.. If ·~ Ill t11 lrflJIMZ ,.._,. JI W.I\. ltw lt IN ~iait 
,.." II'=-- --- • ~ .. 6fti ·-•ti• ld11'9111iat ,_,. 
......, fl~·~ ~- .. ~- flldlltnl ti ..... 1..
..:a af ~ d -ta:il• I-' OI ~ ........... 

ilarold :0rill1Jt~ f'luids, iD"-

l',Q. li!o~ 1675, Hou11um. Texaa 772.:il 

P.001--005 
• 
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4850005 SCHAUMBURG ENT. 

,, 1s:0e; 

• l'iRf?-r 

. Sheet 
' 

UH !TED P ! PE '1ND SUPPL\' 

NATIONAL®BENTONITE 

,atGULATOitY INFORMATION 

--·---_;.. 

917 P02 MAR 

.;om~l\iivo! £:.vW!lmenl;.\l llaponie. Compensarlon aiid U&bilicy A<:I of 1980. (CERC!..A} reqlllm notillc41 
lh¢ Nalio11al Rcsponu Conier o( rdeas¢ of q~a;ili!i~ of lb.r.uacna S11b~taa.eu oqial to or ;:te11<et lb4.ll ti!<> n:por 
q~1U1t1ll .. (R.Qs) ill 4-0 en. 302-4. 

Compon""ts P"""'lll ill u.a pmdw:t which <nAY rcq:l.ito notifle<>tion =: 
On:ioC Co\.S N~ 

NOl'<E 

:'lup.u11>.W Am•ndm•n!S ""d Reou!llo.W.lion Act of 1986 (SAAAl 1'iU• n:r IUjUltlt:l cmergcney ploinni:lg basc.:! 011 
Tun:.iiold l'IAm>Jng Q"'1J>Jjuc• (T'PQsl ;>nd mle.,... ntpo.W.;: hued ou l.\Qi. 
Coa>poll<ntl P"'•~nt ;,, this pcod11c1 •t a U.vd which coulcJ Jl':<\11.ite rcporune 1'Cdc~ lb<: •11Nll: ue: 

I i 
NONE . I 

SAR.A fe<11'ilfl the ~ubm..,.iog of a11ou~l rcporu of u:mo ohcmie:W tbat apPr:u in 40 CFR 371. (tar SARA 31~). Thi• I 
infom11t!o11 mus• be> incllld<4 lll all MSOS lh~1 \\tC oopicd ~ di.sl.ribvi=i fot lbh JtUUe.W.. I' 

· Co1npo11eAL> prc..,at ill lh;. product at a lov•l Wblcti caulo re<jltirc reporting Ulldcr tl:e •tail.lie: uc: 

NONE 

·r.,,uc Subs=""" Ccnwl Act (fSCA.) 
The ingr«!ienu c.C !Ills pmdU<."t are on the T.SCA inventory. 

XIL Sl'AT£ RIGHT TO KNOW 

QUARTZ lS ON CANADIAN WHMIS (WORKPLACE H/\.ZA!U)OUS MATIUUAL. .INFORMATION S'fS· 
'n!M) lNGREDlENT DISCLOSURE t.l!IT. MASSACHUSETIS SUB.ST h.NCS UST. NEW JERSln' lUGHi TO 
KNOW HAZMPOUS SUBSTANCE UST ANO l'ENNSYLVANIA lill.ZARDOUS SUBSTA.NC6 UST. 

Pr~pa~ by. 
ltAYiro,_1111 Scrtk:os 
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August 5, 1996 

Susan M. Greco 
Rules Coordinator 
Environmental Quality 
Commission 
811 SW 6th Avenue 
Portland, OR 97204 

Dear Ms Greco, 

Stal~ .,; 1)1;,gon 
Department of Environmental Quality 

RECEIVED 
.~UG 0 7 199'i 

OFFICE OF THE DEPUTY DIRECTOF 

In response to Mr. Marshall's letter of July 26, 1996 addressing 
our request for appeal of variance WQ-OSSD-Douglas County, we are 
responding as follows: 

RE: Location of gasoline tanks at Curtin Store. 

The location of the tank on the east side of the store is 
information from a previous owner stating that the tank is located 
next to the block building. The tank on the west side of the store 
is located next to the store building near the front of the 
building. 

RE: Well locations. 

As the owners of the property, we were not contacted regarding our 
well location. 

RE: Our request for appeal dated July 26, 1995. 

Enclosed is a photo copy of the Return Receipt of Certified Letter 
addressed to Mr. Langdon Marsh signed by his office and dated July 
28, 1995. Paul Heberling also received his copy of the appeal on 
July 28, 1995. 

RE: Impact on our property value. 

If you had your choice to purchase two properties, one with a sewer 
line next to your well, or one without a sewer line next to your 
well, which would you purchase? 

At the time we purchased the property with a VA loan, a standard 
L 

water potability test was done. j 

RE: Well integrity. 

The well has only been tested after the sewer line was installed. 

RE: Railroad/Construction "Dump Site". 

Peter Kewitt Sons widened the roadway and added fill along side the 
existing road for base to extend the road. There was no "dump 

i 
j 
L 



site" to our knowledge. 

Sincerely, 

Del Schuller 
Lyn Schuller 
1399 Scotts Valley Road 
Yoncalla, OR 97499-9706 

cc: Charles and Steve Marshall 
Paul Heberling, Roseburg DEQ 

' r 



~ SENDER: 
31 • Complete items 1 and/or 2 for additional services. 
• • Complete Items 3, and 4!i & b. 
~ • Print your name and address on the reverse of this form so that we can 
a:i return this card to you. 
> • Attach this form to the front of the mailplece, or on the back ii space 
~ does not permit. 

~ • Write "Return Receipt Requested" on the mail piece below the art'1cle number. 
.., • The Return Receipt will show to whom the article was delivered and the date 
C: delivered. 

also wish to receive the 
following services (for an extra B 
fee): ·;:; 

1. D Addressee's Address ~ U) 

2. 0 Restricted Delivery 

Consult ostmaster for fee. 

a. 
·~ 

~ 3. Article Addressed to: 
• 

4a. Article Number 

u • 0: 
c 

;; 
0. 
E 

LANGDON MARSH,DIRECTOR 5 
'---'----''-"-~-.J-LlL---1-'-L''----- ~ 

0 
u 
U) 
U) 
UJ 

DEPARTMENT 
QUALITY 

OF ENVIRONMENT 
4b. Service Type 
p Registered 

txJ Certified 

0 Insured 

0 COD 

• 0: 

"' .s 
• " SW SIXTH AVENUE g; >--------r-'"'-'-""-""'"""----- 0 

o 7. D ~ ~ 
811 

0 Express Mail 

~ PORTLAND OR 97204 J " 2 _____________ _:__:_::_::_:_ __ -J ___ J:'._J__j""'~"+--"-~---- ~ 

a: 5, Signature (Addressee) 8. s (Only if requested ..:x: 
~ c 
~ ~ 
a: 6. Sign ~ 
:; 
~ ---~~:,.__~~_c;,,~.£..-~-~-~~-L---~-~--~~~-~--

.!:'.! PS Form 3811, December 1991 l:r U.S.G.P.O.: 1992-307-530 DOMESTIC RETURN RECEIPT 

UNITED STATES POSTAL SERVICE 

Official Business 

• 

PENAL TY FOR PRIVATE 
USE TO AVOID PAYMENT 

OF POSTAGE, $300 

Print your name, address and ZIP Code here 

DEL SCHULLER 
1399 SCOTTS 
YONCALLA 

VALLEY ROAD 
0 R 97 4 9 9 c 9 7 0 6 

11 , I , , I , " I , I , , I I , I , , I , I , , I , I , , I. , , I I I , , , , I I , , I , I ,, I , I , , , , i, I I 
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August 5, 1996 

Steve Marshall 
Charles Marshal 1 
Old Curtin School Complex 
1435 Curtin Road 
Cottage Grove, OR 97424 

Dear Steve, 

Regarding your letter of July 29, 1996 proposing the installation 
of a water treatment system at our Curtin property, we would like 
to discuss further the possibility of installing such a system with 
you and a water treatment specialist. 

Please contact us at your convenience. 

~rely, 

~f~c~ 
Lyn Schuller 

cc: Susan M. Greco, Rules Coordinator 
Paul Heberling, Roseburg DEQ 
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July 26, 1995 

Mr. Langdon M~rMh, Director 
Oeputm•nt of Environm•nt•l Qu•lity 
Sll SW Si•th Avenue 
Portland, OR 9720< 

RE: WQ-OSSD-Dougl•• County 
VARIANCE APPROVAL 
T~p. 21, R. 4, Sec 20 
T•x Lot BOO, T•x Acnt. #867.02 

Dear 1-ir. Harsh; 

We tirl!l requ¢1Jtin9 an appea.1 to the approval of the variance 
referenced above. We teel Hr. H~r~hall has alternatives available 
to him other than :J~opardiz.in.g the wel 1 on our property. The 
question ct why the sand tilter system could not be install~d on 
the .:school property uas not adequately answ~red at the February 24, 
1995 meeting. The exact location ot the gasoline tanks at the 
Curtin Store could be determined and the line could be placed on 
the opposite side of the road from our well. The gasoline tank on 
the we~t 3ide ot the store was installed during the time we o~ned 
the store and wo know the exact location and that information was 
giv~n to Hr. Marshall at the February .J~, 1995 meeting. 

The permit granted initially by Greg FartelI should not have been 
grantt3d until adequate research had been done on the: area 
surrounding the propo~ed sewer line. The tour houses on the north 
side of Bear Creek Road and the Stace on the south side obviously 
must have a water ~u~~ly and the location5 at all water suppliee 
1hould hav~ been noted prior to the line beinq installed. 

Since the time of the February 24, 1995 hearing, Mr. Marshall has 
continued con~truction an the site east of the freeway even though 
the variance had rrot. been Qrant.ed. 

Wt have invested a qre«t deal into our property and feel thia sewer. 
lifle is not. only jeopardizing the integrity of our well but also 
the value of our property . 

It has always been our under.st-anding
1 

that the Department of 
Envit'oOml!!nt.a.l Quality wai.s there to IJLotect our ~ater quality by 
adha-rin9 to such rut~s a:u OAR 340-71-220 to insure sewage is 
separated by a distanc~ of 50 feet from a water supply. 
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W• tupaottul ly appul this vadance ~pprova! and request your 
attention to this matt•r. 

Sino•r•l r, 
of~fl~_,,, 
D•l Schull or 
Lyn Schul 1 u 
1399 Scott• V•llay Ro•d 
Yoncalla, OR 97~99-9706 

l!::ncloaur• 
cc: Paul H•b~rling 

V\I\ 'S, 
r:::eQ poen..V')n,{) / wea1~~ 
Pu~ r.~ f4 !M~ '3,/Awi_<v>/,.._ !-x-- 5,-,L~ 
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July 17, 1996 

Del and Lyn Schuller 
1399 Scotts Valley Road 
Yoncalla OR 97499-9706 

Parties: 

Charles and Steve Marshall 
1435 Curtin Road 
Curtin OR 97428 

RE: Appeal of Variance Approval 

Gregan 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

Per our telephone conversation, the Schuller's appeal of the Variance Approval for the 
property known as old Curtin Elementary School has been set for the regularly scheduled 
August Environmental Quality Commission meeting. The meeting will be held on August 
23, 1996 at the Hermiston Community Center, 415 Highway 395-S, Hermiston, Oregon in 
the Altrusa Room. Please let me know if you will be attending in person or will require 
telephone connection. 

Enclosed you will find the letter of appeal from the Schullers. The Marshalls have until 
Tuesday, July 3 0, 1996 to respond to this letter. Please forward your response to the 
Environmental Quality Commission, c/o Susan M. Greco, 811 SW. 6th Avenue, Portland, 
Oregon, 97204. A copy should also be forwarded to the Schullers at the address listed 
above. The Schullers will then have until August 7, 1996 to respond to the Marshall's 
response. Please forward to myself and to the Marshalls. 

If you should have any questions or require special accommodations for the meeting, 
please feel free to call me at (503) 229-5213. 

~erely, 

Susfu~~::fb¥Mo 

cc: Paul Heberling, Roseberg DEQ 
Martin Loring, WQ 

Rules Coordinator 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 
TDD (503) 229-6993 ~ 
DEQ-1 '6¢1 

f--

L 
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July 26, 1995 

Mr. Langdon Marsh, Director 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

RE: WQ-OSSD-Douglas County 
VARIANCE APPROVAL 
Twp. 21, R. 4, Sec 20 
Tax Lot 800, Tax Acnt. #867.02 

Dear Mr. Marsh; 

Slate of Oregon 
Departme11t of Environmental Equality 

~ ~u~;; ;s; w 
ROSl:SURQ OFFICE 

We are requesting an appeal to the approval of the variance 
referenced above. We feel Mr. Marshall has alternatives available 
to him other than jeopardizing the well on our property. The 
question of why the sand filter system could not be installed on 
the school property was not adequately answered at the February 24, 
1995 meeting. The exact location of the gasoline tanks at the 
Curtin Store could be determined and the line could be placed on 
the opposite side of the road from our well. The gasoline tank on 
the west side of the store was installed during the time we owned 
the store and we know the exact location and that information was 
given to Hr. Marshall at the February -~4, 1995 meeting . . . -
The permit granted initially by Greg FarfelI should not have been 
granted until adequate research had been done on the area 
s;i~rou~ding the proposed s '~ter 1 ine. The t;ur ho~ es. ~n t~e. nor;h I: 
s1 e o Bear Creek Road an the Store on t e sout s1 e o v1ous y l 
must have a water supply and the locations of all water supplies t 
should have been noted prior to the line being installed. I 

,. 

Since the time of the February 24, 1995 hearing, Mr. Marshall has l 
continued construction on the site east of the freeway even though 
the variance had not been granted. 

We have invested a great deal into our property and feel this sewer ~ 
line is not only jeopardizing the integrity of our well but also 1 

the value of our property. 

It has always been our understanding' that the Department of 
Environmental Quality was there to protect our water quality by 
adhering to such rules as OAR 340-71-220 to insure sewage is 
separated by a distance of 50 feet from a water supply. 
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We respectfully appeal this variance approval and request your 
attention to this matter. 

Sincerely, 

ofd/~ 
Del Schuller 
Lyn Schuller 
1399 Scotts Valley Road 
Yoncalla, OR 97499-9706 

Enclosure 
cc: Paul Heberling 
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July 12, 1995 

Charles & Steve Marshall 
1435 Curtin Road 
Curtin OR 97428 

RE: WQ-OSSD-Douglas County 
VARIAN CE APPROVAL 
Twp. 21, R. 4, Se~. 20 
Tax Lot 800, Tax Acct. #867.02 

CERTIFIED HAIL 
z 710 387 797 

FILE COPY 

P.3/8 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

WESTERN REGION 
'Roseburg Bronch Oflice 
725 SE Main St. 
Roseburg, OR 97-170 
(503) 440·3338 

This correspondence confirms that a variance hearing was conducted at the old Curtin 
Elementary School complex on February 24, 1995 regarding the above described property as 
provided for under Oregon Administrative Rules (OAR) for On-Site Sewage Disposal OAR 340, 
Division 71, Rule 430. The hearing was conducted to consider your request for the Department 
to waive certain rules which govern the location of an effluent sewer line and well. The 
variance requested placement of a.o encased effluent sewer line within fifty (50) feet of a ground 
water supply (well). The proposal sought a variance from: OAR 340-71-220 Standard 
Subsurface Systems Item #2(i) Setbacks Table I Line l regarding Groundwater Supplies (Wells) 
and a mi.n.i.mum separation distance of 50 feet to an effluent sewer. 

The Marshalls are proposing to use the old Curtin Elementary School complex as a travel trailer 
park wii:h a projected maximum flow of 2400 gallons/ day. 

Charles Marshall purchased the school in 1992.-,The existing sewage system for the school was 
evaluated by the Department of Environmental Quality and l'Qund .. "that the systei;n could not be 
expected to function without discharging to public waters (groundwater) and. that it violated a 
number of'installation standards in effect at the time of its stated installation (Baker Sept. 22, 
1992). 

Shortly after purchasing the complex the Marshalls applied for the required Waste Water 
Pollution Cancro! Facilities (WPCF) permit. This process would have required modific~tion of 
the existing system to use a sand filter sy'stem to appropriately treat the sewage waters prior to 
disposal. The system was not modified to meet the WPCF criteria and subsequently the 
application expired in 1993. · 

Another parcel of land was obtained east of I-5. A site evaluation was conducted by Dan Bush:> 
R.S. and approved for a peak flow of 2400 gallons/day for both initial and repair drainfields. 

The Marshalls obtained the required permits/approvals to install the effluent line from the: 
Oregon Department of Transportation (I-5), Southern Pacific Lines (RR), Douglas County Public 
Works (#62) and Oregon Department of Fish and Wildlife ( Pass and Bear Creek stream 
crossings). l 

! 
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Charles & Steve Marshall 
Y ARIANCE APPROVAL 
Page 2 

~ .'1 ~ .-. .-.,, 4'~ "'( :t ~ 

A permit to c·ij~5(.fu O'~:St.~ ~ewage System was applied for on September 12, 1994. The 
plans were su'bmmed 1,y ~teve Wert & Associates. The plan submitted did not indicate the 
location of the well (property owned by Del & Lynn Schuller) considered in this variance 
request. Greg Farrell, Western Region On-Site Manager, revised the plans and issued the 
permit. 

The Soulhern Pacific Lines required the effluent line to be placed on the north side of the 
railroad crossing to avoid potential problems with the signal crossing and electric control panel. 
The location of the underground fuel tanks at the Curtain General Store was not documented. 
The contractor, Schaumberg Enterprises, Inc. felt it could be dangerous to bore close to the~ 
t.anks. There is a well on this side of the road also. The attached sketch, Diagram #1 shows 
these locations. 

The location of the well at the Del & Lynn Schuller property was not noted by this Department 
until after the effluent line was placed. The Marshalls sought a variance as they felt this was 
the only corridor attainable from the campground to the disposal site. 

During the variance I asked Steve Marshall if they had pursued an easement situation with the 
property owner immediately adjacent to the school complex across Pass Creek He said that the 
owner would not grant the easement. ·· 

-··.~ 

The well casing was below grade during my variance hearing v.isit (see Diagram #2). The 
Schullers have indicated that they plan to extend the casing and have contacted the Douglas 
County Watermasters office regarding the extension. The well has been tested by Umpqua 
Researth Company on March 15, 1995. The initial test was negative for Fecal Coliforms and 
positive for Total Coliforms. A second sampling is proposed after disinfection of the well. The 
sewage system serving the Schuller parcel is located east of well. 

Based on my review of the informatkm provided and collected I am granting the variance from 
the rule cited. It is my opinion that adequate protection can be provided for the effluent sewer 
line adjacent to the Schuller well. 

Specifications for the design of the sewer effluent line are contained in the enclosed schedules. 
This variance has been granted on the condition that the requirements contained in the enclosed 
schedules are met. Failure to meet these conditions shall cause the variance approval to become 
null and void. 

Pursuant to OAR 340-71-440, my decision to approve your variance request may be appealed 
to the Environmental Quality Commission. Request for appeal must be made by letter, and must 
clearly state the grounds for the appeal. The letter should be addressed to the Environmental 

I! 

I 
r; 

I 
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Charles & Steve Marshall 
VARIAN CE APPROVAL 
page 3 

P.5/8 

Quality Commission in care of Mr. ;Langdon Marsh, Director, Department of Environmental 
Quality, 811 SW Sixth Avenue, Portland OR 97204, and be received by the Department within 
twenty (20) days of the certified mailing of this letter. 

If you have questions, feel free to call me at (503) 440-3338, ext. 224. I'm usually available 
Monday through Friday between 8:00 and 9:00 a.m. 

Sincerely, 

p&~ 
Environmental Specialise 

PH:ml 
Enclosure 
cc: Sherm Olson-Portland 

Greg Farrell-Roseburg 
Del Schuller 

.,.--:::, 

i' 
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SCHEDULE A 

Special conditions and requirements for the on-site sewage disposal effluent line adjacent to the 
well of Tax Acct. #867.02, Tax Lot 800, Sec. 19, Twp. 21 South, Range 04 West, W.M. 
Douglas County. · 

1. All work done on this portion of the on-site sewage disposal system shall be done by a 
person or business licensed through the Department of Environmental Quality (hereafter 
referred to as the "Department") in accordance to Oregon Revised Statutes Chapter 454. 
695. 

2. Before starting with the actual construction of this portion of the system the installer shall 
through written statement to the Roseburg Office of the Deparunent of Environment.al 
Quality acknowledging that they have reviewed the conditions of this variance approval 
with technical staff of that office and that they understand and will comply with all 
conditions associated with this variance authorization. 

3. The portion of the system herein authorized shall require installation of t:he following 
major components and associated materials. 

4. 

5. 

a. The effluent sewer line ls to be at a minimum 4" PVC, 200 PSI. 

b. The portion wit:hin fifty (50) feet of the Schuller well is to be encased/sleeved 
with a 6" welded joint steel well casing. 

c. The cased effluent line is to be appropriately sand bedded with a minimum 2' of 
sand below and along side of the steel casing. _A minimum of 6" of sand is to be 
paced above t:he casing. ..~ 

d. All other excavations and reconstruction of road way areas shall conform to 
Douglas County Public Works requirements. 

The effluent line in the vicinity of the well is to be appropriately tested using approved 
plumbing code techniques on an annual basis. Results are to be forvrarded to the 
Douglas County Office of the DEQ. Any deficiencies shall be corrected immediately. 

The effluent line is to be appropriately abandoned/decommissioned when in disrepair or 
no longer in service. 

I 
I 
t 
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March 10, 1995 

Steve Marshall 
Charles Marshall 
Old Curtin School Complex 
1435 Curtin Road 
Cottage Grove OR 97424 

Dear Sirs; 

As discussed in the February 24, 1995 Variance Hearing with Paul 
Heberling, a wel 1 test has been set up for the 180 Bear Creek 
property. The testing will be preformed by Umpqua Research of 
Myrtle Creek, Oregon and will include the Coliform Bacteria Test 
and the Nitrate Test. The test is scheduled for Wednesday, March 
15, 1995 at 7:00 AM. 

Enclosed is a copy of the Contract for Services for the testing and 
I wil 1 forward to you, upon receipt, a copy of the invoice for 
payment as agreed upon in the February 24, 1995 meeting. 

Respectfully, 

fts~ 
cc: Paul Heberling, Variance Officer,DEQ 



UMPQUA RESEARCH COMPANY 
P.O. 8QC 7~1 •QI N.E. OM4">n 

M)l'\lt ¢rMI<, 011 ~74'7 
P>i. ($0;l) ~I FAA (!503) ~IQQ 

CONTRACT FOR SERVICES 

TD: 503863519:! 

CLIENT NAME (Prlni\: ' DAT!: ~- 7 .0~ 

LYNN SCHULLER LOCATION OF PROPERTY: 
1399 SCOTTS VALLEY ROAD 180 BEAR CREEK ROAD 
YONCALLA OR 97499 COTTAGE GROVE OR 

Londer: 

T_,.Np 

Cl 

1:1 

Cl 

Rtr.gt: hollon: 

SERVICE REQUESTE!D 

Milage@ .50 per mile to be determined 

Coliform aeottrla T••t • 

Nitrate Test • 

'l'axA......,.., 

s 
s 25.00 

' 30,00 

0 Cll ·seotic lnsoectlon, Rer>nrt & Seotic Maintenance l"amphlet » $ 130.00 

' NOTE: Tht r~ 'J\lOoUrl""" wpll;l 1)'tam VII~ !*formed by UMPCIUA RESEARCH OOMPANY )Io 
l>Oi\-lnW&l'/l liwll ln&peollol1. Wt klolc fo< olQN or w;:jjQ ~Ind~ rN!f~. Wt do riot ur;;.mr 
lilt tani< ot UtlMllh or otlwwiH ..-roh any pa11 Of 11\t l)'l'l.lm, W1 mai<t nq ~Lio.'1 or ~. ~. 
ao.<i~ ror lnltrrlOd ,,.., or~ wnpliu.c., lll10Q "'°"'*· A dooumo<X that dol.lllt 11\t ll•po l*'f«l'Md Jn our 
~ may bt obtalr..a tJpOll rtqUMt, 
A wtJsflK:(ort lnopodlo.1 C*ll not and ~ no! •llmloalt all pou!blilll4oJ QI fallurt. Th4 oootlnued ,,..-!OONJ"<lO or 1n 
.mllog wpl)c 1)'0lom ~ r>?t p<'..oleit~. 11 Y>rln, dop.in0lng oc 1,..i.m ~. •11<. oon.W.Uoo, uw, lo..Jlng, •r><I 
rnalr.I.,..,,.,. ~. NO!m&I i;ara and p<opo< •)'tl•m tl'lilnl11r\arlOI )I r1<1ul<lld 10< any Mp(lo di•~ •Y*l•m lo 
....,.,.,. Ir.. prcWh/llty o/ oontlnu.d ~llo.i. 

TERMS AND CONDITIONS 
PN!)tOI' I a\J\hortz• Umpq\ll RMW<ll Company lo l*fO!T11 lht HNloM ~ abo\'f Ind agrM tc PfY al~ 'Mll\ln :io dfyt rrom dali or 

l'l~. I~ lhal ~duo IQOCIJl'i(a mirt Pl~ &I \ht ratHf ~ ~ lnQr/.h ~II 1111 ANNUAL PERC,HTAOE AATI OF 2~'4. Ir 1 el.t 
•<;l.lon lo l'ilo<I on 1 0.llroquonl aooo<rl, I agroo lo f>OY !ho ~bit atlomtyt' f-~by UMPOUA RES£AMH OCMPANY ~ lt\&l 1nd tny appMI Iii 
addll.loo lo -ia and dl.CUnMrMl'll•. 

ln®!D!Jttlcltoo: Thm wr/.oo bl~ pr<M<ltd b'f Umpqua R""""1"Cll 0ompony 1¢1 \ho bo<lolll"' cllant and <llot1I aor-1o dffMd, l'ldon\Nfy and 
rio14 urripq'JIO R~ compar;y hlrmloU ff()o'TI and •ga!Nl 111y ll'ld al r;latmJ, ~ °' obj)g•~. 11\clUdlrQ 1ttomey r ... 1r<1 ~ or llllgat.IOI\, 
"'11lch IT\l'f V... ,.. a rNu~ ct any \hll'd party IU8ltlr.g • claim •g•ln.t Umpquo ~~ COl1'\i>"nY u • rM\J~ or \ht ~ pertormod b'f Umpqu. 
RtH&IQ/1 C¢m~ fO( elleol undo< \ht !«mo Of W. CQniract. ' 

MQ(Jll!Y EH' In tilt IYfi\( tho ~ or.,, •"omtY ar• MOKNJ'f lo lllllO<W "'If wm. ct w. ~ 0( lo ~ 11/lY ~pU• ~ lll'l'ier 
\hi> ~ tho p<aYilll"" party al'>&ll Pl toWod lo ,_.,,.,. ~ attom.y r"' ffMI 11'>4 loolno ~ n doltrmli>od In tho 1ppropnolt 11\61 or appo!lalt OOYrl. 

Clle nt S1Qnatura1 _ _.!.,.:::~d...~:..C../!i..~:!f:::!~:=:::::;;;,..--,::------~--

Addri"'3 

h \ 

I haVi read undQrstand and a ru to the abov• Contract for Strvlees lnc\LJdln tho Term• and Conditions. 
PLEASE SIGN AND RETURN TO UMPQUA RESEARCH COMPANY 

WE CANNOT SET AN APPOINTMENT DATE WITHOUT A FULLY COMPLETED AND SIGNED CONTRACT, 

9/10 /CJ c; v~~,~1'/ d!d1 7:71~~ 1 
'7@ / /111( 

F'O! 

\. 
' ' 



, .. - --". ·- . ,... - ·- --~-- ··-·'" .. • . 'f· ·.·.-.. ~,, .... ., - .. , -;:--.-..;.: -<:·-.-: - : . 

-FOR LAB USEONLY-

Sample # 50 31§'- §/ 
Bot11e # 

Da~e7_ime R~.iyed: 
3/!'>/'7~ 

Dale.rtime Analyzed. I ,I OQ 

. - - f 
Analyst 1 </' i--- c__r-
Dale: ... Y-1? - / 

0f30 

RETURN ADDRESS: 

UMPQUA RESEARCH 
COMPANY 

P.O. Box791 .. fi26 NE Division 
Myrle Creek, Oregon 97457 

503 1863-520 I 

OAE.GON GtAT!FIED LAB '1015 

TEST ME7HODS: Ll P-A ~MO-MllG 
TEST RESULTS: 
T~ Co!iJonns / Present ~ Atisenl 

FKal ColilonnslE.. Coll: .. Prm;enl /: Absenl 

Sample (-Q•~Does f;1J Conform To 
Drinking ate( tamtards 

Name: -<.yN <;;el-fv{ ( ~R. 
Address: / 3 19 S-eo/7-3 f/(J} !z:j) _ 
Cily, Stale. Zip: \j (J/\j('__f\ Ll '4 Ot~ 0 7 t/99 

FORM Mil 
Please read and follow sampling instructions 

-

i.,. 

_ ... : . .:.· · .. -·.::,:-, 

SAMPLE LOCATION: 
c; .:;-j<;< 

Z. '/ AJ Sz' HU Llft< ..... 
- -· - -

Name 

I ,ro BE:-r-t~ C~f..lK RP · 
Address b c-11.X.• L.J<b 

4_y-f1'16{ f<:f(, ul. o_,e . 
Cily Counly 

Pllooe KYl-dt../ff3_ 
Collection Dateffirne: 

Mo. y-c_ ~ / i'i I I "fF) 
Q 

rJr ,'fr; "" 
Moolh/Day/Year Hour:Min. 

Sample Souroe: efwell Spring ' Shearn 

Collected By ~ {f \}: \-k v-\-

Sample Poinl We. l I He.Ac;) 
Chlorinaled: .-: Yes ~o 
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UMPQUA RESEARCH COMPANY 
P.O. Box 791 - 626 N.E. Division St. 

Myrtle Creek, Or 97457 
Phone(503)863-5201 - Fax(503)863-6199 

Date Reported: 3-17-95 

To be Filled in by Person Submitting Sample: 

Public Water System o Realty Transaction X 

Mailing Address Public Water System or Property Owner (if different) 

LYN SHCULLER 

1399 SCOTTS VALLEY RD 180 BEAR CREEK ROAD 

YONCALLA OR 97499 COTTAGE GROVE OR 

Sampled at: WELL HEAD Sampled by: JEFF DEHART I URC 

Date Collected: 3-15-95 Time collected: 0715 

I To be Completed by Laboratory 

Date received in lab: 3-15-95 Date analyzed: 3-17-95 

URC Sample# 50315-1 Sample composited in lab: N 

Contaminant Code MCL Analysis Method Analyst 
(mg/I) (mg/I) 

Nitrate as N 1040 1 o. ND@0.5 WeWWG/5880* ST 

ND ~ None Detected 

*"Orion Guide to Water and Wastewater Analysis" 

SCHULLER.N03 
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March 28, 1995 

Paul Heberling 
Oregon Department of 
Environmental Quality 
725 SE Main Street 
Roseburg, OR 97470 

Dear Paul, 

Enclosed are copies of the water test results from Umpqua Research 
preformed on our well at 180 Bear Creek Road, Curtin. The Nitrate 
Test shows none present, however, the Coliform Test shows the 
presence of total coliforms. Of course we have no way of knowing 
if this was caused by the trenching and hydro boring done by Steve 
Marshall or by the resent pump work done by our contractor. Either 
is a possibility. We will be preforming the "shock chlorination" 
to the entire system as explained to us in the letter received from 
Umpqua Research. We will test the well again after the 
disinfection process has been completed and advise you of the 
results. 

Also, we have contacted the Water Master in regards to extending 
the well casing an additional 24 inches and have purchased the 
necessary wel 1 casing. We appreciate your information about 
extending the casing, it is definitely a good idea to do so. 

,~ereI./. 
U11~~---

Ly£ Schuller 

L 
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UMPQUA RESEARCH COMPANY 
P9 BOX 791 
MYRTLE CREEK, OR 97457 

SCHULLER, LYNN 
1399 scons VALLEY ROAD 
YONCALLA, OR 97499 

TRANSACTION DATE INVOICE NO. DESCRIPTION 

3/23/95 5378 Invoice 
2% interest on b 3lance over 3 days. 

-

AGE 
Current 31-60 

i INT 1.30 65.00 

AMOUNT 

Over60 

0.00 

STATEMENT 

STATEMENT DATE 

4/28/95 

BALANCE 

65.00 
1.30 

TOTAL 

66.30 

STATEMENT DATE 

4/28/95 

PLEASE RETURN THIS PORTION 
WITH YOUR PAYMENT 

SCHULLER, LYNN 

IF PAYING BY INVOICE - CH.ECK 
INDIVIDUAL INVOICES PAID. 

AMOUNT REMIITED 

INVOICE NO. AMOUNT DUE 

5378 65.00 
Interest 1.30 

BALANCE TOTAL 
DUE 

.. ... 
66.30 

OB0~6Jl09-~2 

-.j 



SCHULLER TRUCKINC 
1399 SCOTTS VALLEY ROAD, YONCALLA, OR 97499-9706 

PHONE/FAX (503) 849-2483 

May 5, 1995 

Paul Heberling 
Oregon Department of 
Environmental Quality 
725 SE Main Street 
Roseburg, OR 97470 

Dear Paul, 

Enclosed is copy of past due statement sent to us this date from 
Umpqua Research for water testing done at our Curtin Property. The 
original invoice was sent to Steve Marshall for payment on March 
27, 1995. I have forwarded the original to Steve along with the 
enclosed letter requesting payment. I hate to see these folks have 
to wait so 1 ong for payment since they were so prompt with the 
testing and forwarding the results. 

Del has an appointment with the heart surgeon on May 8th, and we 
will find out how he is progressing. If all is well, hopefully, we 
can get the well treated and retested sometime next week. Our 
contractor has been working out of the area, and Del really hasn't 
felt up to tackling the job. 

Sincerely, .. 
-~" . /6-/ '!'.j !,>· JJ'h • .c 

. /11 /~Z·C: · c;:c._...-
/ Lyn Schuller 

r 
t 

! 

I 



SCHULLER TR LCKINC; 
t399 SCOTTS VALLEY ROAD, YONCALLA. OR 91499-9106 

PHONE/FAX (503) 849-1483 

May 5, 1995 

Steve Marshall 
Old Curtin School Complex 
1435 Curtin Road 
Cottage Grove, OR 97424 

Dear Steve, 

Enclosed is past due statement received this date from Umpqua 
Research Company for the water testing done at our Curtin property. 

As agreed upon in the February 24, 1995 meeting with Paul 
Heber! ing, you were to pay for this testing upon receipt of the 
original invoice mailed to you on March 27, 1995. 



February 16, 1995 

Charles & Steve Marshall 
Old Curtin School Complex 
1435 Curtin Road 
Curtin OR 97428 

RE: WQ-OSSD-Douglas 
Variance Hearing 
Twp. 21, R. 4, Sec. 30 
Tax Lot 800, Tax Acct. 867.02 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

WESTERN REGION 
Roseburg Branch Office 
725 SE Main St. 
Rosebur~, OR 97470 
(503) 440-3338 

The Department of Environmental Quality is in receipt of your On-Site Sewage Variance 
Application. That application has been assigned to me for further action. I plan to visit your 
property at 10:00 a.m. on February 24, 1995. At that time, I will evaluate soil, topographic and 
other information relevant to your proposed variance from Oregon Administrative Rules (OAR) 
governing on-site sewage treatment and disposal. 

Following my evaluation of the site conditions, I will conduct an information gathering hearing 
at Steve Marshall's home, the Old Curtin School Complex (as provided under OAR 340-71-430). 
You or any person you desire to attend the hearing are welcome. The hearing will provide an 
opportunity for you or your representative(s) to offer additional facts or reasons which would 
allow a finding that strict compliance to the rules regulating on-site sewage treatment and 
disposal are inappropriate for cause, or to indicate why physical conditions render strict 
compliance to be umeasonable, burdensome, or impractical. 

Staff with the Douglas County Planning Department office has been made aware of this pending 
variance action. They will have an opportunity to provide comments on your proposal. 

If you have any questions concerning the variance process or hearing arrangements, feel free to 
contact me at (503)440-3338, Ext. 224. 

Sincerely, 

h!fxU~ 
Paul Heberling cJ--
Variance Officer 
On-Site Sewage Disposal Program 
Water Quality Division 

PH:cdc 
cc: Greg Farrell, On-Site Manager, Roseburg DEQ 

Sherman Olson, Portland DEQ 

Delmar & Linda Schuller 
1399 Scotts Valley Road 
Yoncalla OR 97499 
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~-- . I \ /J t/Ci c f,,,..,,_!f L-( If ) I / 
Planrung and Sanibrtion Pre.·Applieafion Worksheet No. ;?,.z//!ffJ 

STKP 1 •Please Print* (™--.ALL COPTKS li.Tl'ACfl!:D) 

L NAME --~"'"'J-'-e'-'vr"-'-1\'---"-C-'-, -'-r\1:r--"-''-='--i"""-'l_:_I ____ __,,,'---- PHoN• ti!f_ i q ez 
HA, LING ADD RE s s __J,_'1i3~:...:__-!=='-"''-..Ce_,,(f~~ "'-,,z'--"'& 1 . .,,c1L_lc:_J~.,_,\Lr-".;,'-',".ll.CcC· "°"''"-' ,_1 f-2..l.2-""'"' .... ~'r:." 

G Ha sTATE _1~0_l(~c$i--'-~·;~o~A/'--__ zIP q1<1z'{ CITY 

PROPERTY OWNER _C"'--''--'l"-'·'-' ~=--'--''_I .~/C-.-,L~,-''fl?,"'TrVf;c-T ' PHONE 3'(Z ~oei, 
HAILING ADDRESS _!l,yLqlql"-:)'_. _J(0\sOLC.>o!..:Hict::"i),o'.Cf'-',if__:_J __ _,,!:,__:Vj"-(;"--'"'b'(.C"""---'Q"-'V!"---'Cf--'-7--'-l/'-"o .),_ ___ _ 

2. 

'3. ADDRESS /'/J) (~/,; fi,,;/ r;. !~ PARCEL SIZ,E -'/~ 1ttis· . I -
\~t G45£:r , . R c/ SECTION _Jtl TL C:t'J0 

LOCATION OF BUILDING SITE: 

TAX ACCT. NO. 

4. SUBDIVISION: ---- BLOCK NO. -===--LOT NO.---==----
PARTITION: BOOK NO. -- PAGE NO. --- PARCEL NO. ~ 

s. GNVfV.Sl:ni~ ~ L1v~~,.,.-,v., INTENDED USE: Wv1'.,.5 ~;~1-e 
6. DESCRIBE OT ER Bl!!LOING OR ST OC'l'UREs ON PR<pERTY (l[umber and Typa) ti) 6<~ 
c~h~- (A( l11t1,.<l ~t..Pb: 0 {) CJ <,...'{: OYn5 .(_l..Q-v1'"l-) f>,?.fl,,(,(ft f!M!:.: ~~ 

reet:t' A!\JACL'A<- rv: 
P..J 

• 
?lcL Cr fl· '1- l{z 

1. ZONING: OVERLAYS __ .:;_;:.__--·-----

' SETBACKS FROM1 ~R'l"i LINE bR 
, ~ 

SIDE LINE -::>" )l__ REAR LINE 

SETBACK or so• FROM ANY 'WA~~/ OR 

2. '<" PUBLIC RIGHT-OF-WAY _ _,_~~~'---~--~---

/0 EXTERIOR SIDE LINE 

STREAM 

SPECIAL SE'rBACKS 1 ~Mce.;•_··'-f"-=L"-----------------------------
3' 

4. 

5, 

6, 

7' 

B. 

9. 

BUILDING HEIGHTl ~)..:.- PARKING ~CES REQUIRED! / -- ;,; A /S I 

}"LOODPLAIN: SURVEY REQUIREQ__. -·',...ivC-· FLOOR HEIGHT ABOVE GROUND 
/"·''~f<-----· ,) . _,/ 

LAN3, USE AcTIONS N~_CESS.!>RY1 e»·?f7J;;fi: _,,r:;,t:. ,.·//i-'f -5 T-..Vf.i-£ r .,.....:rj?C' ..... ,,.,.--( _ _,,/ 
~- ....,f c /. T,-__..G ,v C ?":v,;7;;~·7 ,.--·_.~....,.. ,,,__..._;.- ,r .~or· ,.,.-,,:.P./,--,,.r7.[' ..--/'r7,.~~ .......... ~,.._./' 

CQNDITIONS 0 ~PROVhL: ./d"f/5Z' ,,_b r.- / ?,._.:({/"/ c'<"/ rl<-"Lc,,,E _.-77 r'y:cJr Z/"'1 
>f1/./( ~T ... 1';> II - 4-",JL d0,---//Ct1- 1 .P .. /'//:.) ~-k'<'lc'T _,,--,--,/ :r//,.· 
-::-:/r/. /.,- :' "'" i:>'- /'/r /r?~;,,,,--r~-Pc;1/rY-".::_. • 

:::::T::::T. s;_;:::;:._:~ ~'. .w:~~~x:o::::A::STEK L_ PU::::I:,_•_TE-'K __ _ 
APPROVltD BY: ,.-y-~- DATE </ /-e:-?·-z 

REFERRED TO: llUILDING DEPT. DEQ 0 PUBLIC UTILITY 

STEP 3 SANITATION PROVIDXD llif!'OWlATIOH 

1. 

2 • 



: ·''• 

':\'. 

',-,, 

SAMPLE 

BUILDING LOCATION PLAN 

. WORKSHEET II -·-.,.-,..-,,.-,-0--:-::-=-
APPLICANT'S NAME 5/e.efl #'avsC.,/( TELEPHONE II '!'12 .'!0?0 
ADDRESS l'-i3S" (;,,f,\ e<>rr:..t0 02. TAX ACCOUNT# 1?02 oz~ 

(CO. RD. NUMBER IF KNOWN) 

~ 1. 
2. 
3. 
4. 
s. 

I r 

INFORMATION NEEDED 

Property lines. . 
Pem1anent land marks (Roads, Streams, Rivers). 
Distance from Land Marks and Property Lines to Building Sites.· 
Location and Identification of Other Structures on Property. 
Location of Access. 

WAIVER: I W1derstand that approval of this Pre~application Worksheet and Plot Plan oes not re ease me 
frorn compliance vvith private covenants, resnicrions, or easements affecting this property. --c.--,--,-,-.,-

tr .... 1 .. :""1"'' 
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.,.,' 

'v1 ~fl !lctchM/ t/ Dz . ) 
Non-Structural -~--' anufactured Dwelling~ __ ,l':~Construction 

Planning and Sanitation Pre-Application Worksheet No. M 0 '(( 

STEP 1 •PLEASE PRINT' 

1. NAME Slevoo t!. Jl•nh•ll 
7

/ J,ucl<,y Oue( Cl:zru,'lf~PHONE .0•-9'1•- 91µ? 

MAILING ADDRESS 11 .! ~~ CLJd1'n 1;.d / old Cucf10 S:,hao I I CamAQ-nvnd 
7 / . 

CITY Ciid ,'0 STATE ZIP 9'] ;./ii..<./ 

2.PROPERTYOWNER c. g Macst.alLl-U-ud ·PHONE ,-o,-3<1,a-Ha1p 
I 

3, ADDRESS OF BUILDING SITE: i'i.35 Cu,-t/n ]?oa d 
TAX ACCT. NOISI Sb 3, o J.. T .:1.1 

TOTAL PARCEL SIZE: 4 ._s9+0 ,, 

R _±}__SECTION ~TL $l)ll 

TAX ACCT. NOISI --------- T ___ R ___ SECTION ___ TL----

4. PROPOSED IMPROVEMENT: /4 «w" RY "" 1/ be a dried. INTENDED USE: B. V Cnr"18auflli 
I I 

5, DESCRIBE ALL BUILDINGS OR STRUCTURES ON PROPERTY {Number and Type}: illdff .4 will bt (lnvorled 
11J (!.Qf"ticd(er.S J'Htrtcr.jl '8;.q,,_,fJf,d/J.i be Clll'/e.!•T-e.cJ ti r"l!Jt-,...1--.s.j..:iJiu • .1•,,.j 8>oB·~ w;// bl' "!,st;i.d -for 

....s;>tci•I ""'"ts :..,Jy · 81~ D 1o1U/ nti be uod, Please sec bl~·=• :···?:c:i. 
8. DISTANCE OF BUILDl~G SITE FROM RIVER, CREEK OR STREAMBANK: ,,,,; 

1 = ,· j ~v 
7, DIRECTIONS TO PROPERTY: J,,,,; wed o.J f.>_/Cud1n cot 90 Ci.1d1'n R .. d. g. kit 

tn Cudio J<ood ti. Old.y~~~ L 
8. SIGNATURE: :;z.:·:;::,,'-)tZ:..-rt: 1c=:::..,:..x., '/,,_, DATE: 9 "'" r</ 

J ' 

STEP 2 PLANNING DEPARTMENT PROVIDED INFORMATION LOT OF RECORD: 

1. ZONING: Pl<- : OV~YS: 

2. AUTHORIZEDIMPROVEMENT~..6'+ /f :5,bla_s. 7P ~ 
USE: <4rv1=' ~.b , 

3. SETBACKS FROM: FRONT PROPERTY LINE OR PUBLIC RIGHT-OF-WAY_~/_,,:)'--~------
/ / 

SIDE LINE~; REAR LINE ; EXTERIOR SIDE LINE -'-,-t:>-"---------

SETBACK OF 50' FROM ANY Wf TERCOURSE OR STREAM:W/SPECIAL SETBACK: &4r;'..,; 

4. BUILDING HEIGHT: ,ls PARKING £PACES REQUIRED JJt 
5. FLOODPLAIN: SURVEY REQUIRED. J.JD FLOOR HEIGHT ABOVE GROUND 

s. coND1T10Ns oF APPROVAL: $.f:'.lc Air ~~1'!'1-e'l'4--Jlt-...r-
~.t vmr Lat- ,;_d,er 'Lb £p--;::s.~~"=,,,,_,7':\ 

STEP 3 SANITATION PROVIDED INF~~ 
1. SE# STP# S S .M CSC DATE 
2. SYSTEM: __ APPROVED __ MARKS ------

-~~~~----~-~-
3. BY:. "7:;7':7~-0Co-=~~~----

• PLANNING A p PA 0 v AL s HALL BE v A ("1D"'F"'o°"R;-;;o"N"'E~t1CC1 "'v:;:E"A:-:R~F"'A'°O"M7'"CT~H~E'"""D~A~T~E~O~F-C°'L~E~A~R'""'A~N~C~E 
IPREAPP.DOC:INF3: 3/94 



.,!/"' 

'·,• 

·. 

BUILDING LOCATION PLAN 

WORKSHEET# ?&CT.fl(' 
APPUCANT'S NAME .:fk.vt: /lltt;•b• /[__ __ TELEPHONE# .fo.1· 9'/f.· w.p 
ADDRESS tu~& o,.k~""//\d TAX ACCOUNT# ioJ. o > 

( . RD. . ER IF KNOWN) 
l'l.ieJ Cuc/;s,O '£ 09 d Curtln M 'iz.y.y 

) I 

I. 
2. 
3. 
4. 
5. 

INFORMATION NEEDED 

Property lines. 
Permanent land marks (Roads, Sireams, Rivers), 
Distance from Land Marks and Property Lines to Building Sites. 
Location and Identification of Other Structures on Property. 
Location of Access. 

s;,;_ _atlilcLd .oud -wh/c/, u ~(»rl.M •-I-ii,~ 

8l•t.p<"in I d,...,.,,f.J , 
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Rt:.""""". 

COUNTY Of l)OUGLAS 

P\.AHMIHO O£PARTiilENT 

Room 10$, Jlltl\Ci ~ 
Dc\lgl4I& Co\m\y Co1!!1l\OllH 

llOHburo. O!l li7 470 

Dm q' 19 ,g°tq 
N•rM ::='ha y oO W..Q,:v-\-

Mdr... ;t~ I )g DJL1 ll$h:i ) \ 

MAPS i REPORTS 0600-3870-1~000000 

C. CLERK • FEES 0100-20ell-C1 .oooe30 

C. SURV, FEES !>450-215C-OO-OOOOOO 

C. SURV. PRINTING FEES 0450-2270.00.000000 

- - __ _, _______ _ 
-------~--~----



#s-
·, Non-Structural Manufactured Dwelling Nonstruction -·.-

Planning and Sanitation Pre-Application Worksheet No. :Jt/-Jay( 
EP 1 *PLEASE PRINT* 

1. NAME SievtM (!.. A1arsball 
1

/ l.11d/f /)u<'-1( &rnpJ=n d PHONE 503 -9'f;,, - 9~.)J) 

MAILINGADDRESS /43:>- Cudi'n 1?.d /Old('uchn.Y:hool IComl(JrDllnd 
I I ' 

CITY C11rt1n STATE ZIP 9'11./i-/ 

2. PROPERTY OWNER c. £. Macsha II Crcust PHONE so 3 -ai./ol-1.00b 
I 

3. ADDRESS OF BUILDING SITE: /1}3$ Curi!n J?ogJ TOTAL PARCEL SIZE: In .59+;. e-. 

TAX ACCT. NO(S) 8b 'i. o J.. T --=.().,_/ _ R t-/ SECTION 3DA TL SOD 

TAX ACCT. NO(S) T R SECTION TL --------- --- ----
4. PROPOSED IMPROVEMENT: Id <>pace RY ,,,, 1/ be added. INTENDED USE: 'B \J Campground 

5. DESCRIBE ALL BUILDINGS OR STRUCTURES ON PROPERTY (Number and Type): 13/dg. A will be. ~nveried 
fb tar-ei«kuS ~uqrt~rs; 'Bidfl·Bwill be converf-ed ~ r-Affr<•...s 4 .,h•wers; t!l<f!.c_. will be u.s"-d -for 
soecial eveoi'.s only i a1d3 D ,,,iJI obi be .. u.sed. Pleu£e see btueoct'a+ dou·iin_J· 

l)_ty ''-klia.LL • ~~ . , 
8. SIGNATURE: ~~L /...,. fUe.,,t. oM#!a;:t_,,, 'Le. 

) ' 
DATE: 9·/:i.-i</ 

-.,.EP 2 PLANNING DEPARTMENT PROVIDED INFORMATION LOT OF RECORD: -------

-1. ZONING: P\l.- . . OVEJ);A\YS: ________ _ 

2. AUTHORIZEDIMPROVEMENT: LJ?.rZ.J-;J 6 + Jf :5Aa;..5. 
C~..¥~_,-JS . 

USE: {#,.,,f'~J::> . 
/ 

3. SETBACKS FROM: FRONT PROPERTY LINE OR PUBLIC RIGHT-OF-WAY_-'-/-'S=---~------
/ I / 

SIDE LINE < ; REAR LINE ; EXTERIOR SIDE LINE --'-/<._<? _______ _ 

SETBACK OF 50' FROM ANY WATERCOURSE OR STREAMµ/SPECIAL SETBACK: ct!""Y'-'L 

4. BUILDING HEIGHT: 3S I PARKING SPACES REQUIRED ~.0-i~,.+--~----

STEP 3 SANITATION PROVIDED INFORMA:TION 

.-·.SE# cµt/fo~f'r'l STP# /01tf-t((feyEXISTING SYSTEM . csc DATE ____ _ 

2. SYSTEM: -~'i'\PPROVEb '. .; '::DENIED REMARKS ! t..( S,fl~ T~ --ric& (-e. plf:i!Zh_ 
3. BY: ,/(., ~ YI-~~ - f?-s~ c l.Jdt. 6~ t.<.t+fe.. heck 
*PL~dE:PRoVALSHALL BE VALID FOR ONE (1) YE R FROM THE DATE OF CLEARAN E 

!PREAPP.DOC:INF3: 3/94 
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SQ. FCO'l",.,,. WATER.- ffi 
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SAMPLE I I 

- ' 

t>' 

BUILDING LOCATION PLAN 

1. 
2. 
3. 
4. 
5. 

INFORMATION NEEDED 

Property lines. 
Permanent land marks (Roads, Streams, Rivers). 
Distance from Land Marks and Property Lines to Building Sites. 
Location and Identification of Other Structures on Property. 
Location of Access. 

s;,.; ati4ded LJi.-eei -whi'c.h is a porlicn •1-ilie 

131.,,epr-1n l dn;w'n:J . 

J.'' 
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•HWY99" _: 

---~-------_-a---- . ... VENT BED • 
_.! - --~ ~K4 OIA._ABS SEWER PIPE -

EXISTING SEWER I /', -- - -- . 
LINETDBE Bl <' ,~ ----ABANDONED , ,- - - C ;;>~b-- \- \fATERSTDRAGE---8----. -- ' '--. ' ~ ,j> & ~ & --. ----· ., J v \ s ----! TW : TANK A ' '------->"----------- -- _ .. 
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~.<'"~'"'™fl'- .... 1:•~,.J I :Ii --~' \C":,"\:J - \ " 
' ru~CCT "" -ft- ' ~ I TINGSEWERPIPESTDNEW :----· T --- \ • I uu.~ SEWERP ;;--- AIRREL\EFYALVE ---- (") 

' --- ~"'"' . 9 \ -~ ""''"m .\ ~- 4DIAABssEWERPIPE____ ,,-/ 4-scH =102.SAPPROX \ 

'""- '' ·····'0··',l; ' -- •'"' --'--- ,. 
SEWERPIPE----..1 TANKA_, '0 ~,,-: //---

,-----
----------------

\ 

' ,,.,,-
~ - TANK C DETAIL 5/2 

ELEY AT PUMP 
= B9.0 APPROX. 

so· SETBACK 

\~p 

\ 
\ 

\ 
\ 

\ 
\ 

-~ ~.j> " 

"~~~?/ 
~-~-~- :___/. ·~ 

/. 
I 

1000 GAL SEPTIC TANK TO R81AIH 
1000 GAL SEPTIC TANK TD REMAIN 
2000 GAL SEPTIC TANK TD REMAIN 
~~-. 

L SEPTIC TANK W/ VENT BED. DETAILS 5/ I, S/3, 5/4 
·~ ,, --·. - . ---·. -... ,, -~-." -. ,.., 

-F~--·---1'""~"·~-·---- --"'I' -""""' · "Tr 

4· DIA. SCH 40 PRESSU\l:zEi: 
~SEWER PIPE- SEE SHEET3>f 

\, 

·1·" .. l ' . 

~· 
fi ·:r: '\':·"f.._.,," .,_,,,. ,,.,.: 
;'.Mj 

"""' TDOOSINGT~ 
\ !. DRAIHFIELD.-

\ SEE SHEET 3 ~ 
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.:ruly :111, 1992 

N&nay Nichola 
Jean Tata Real !lit.ate 
1600 Ollk Str••t 
Kugene OR 97401 
!'&X 4 65-81f;!> 

Thi• lotter i• to confirm th&t t.h<>ra ha11 b4•H'l 
continuoU11 and uninterrupted use of the aeptic tank 
system at Cu.rtin Ele:a:~nt..ry School, Curtin, Ore9on. 

Thi11 proparty, Yhich consi•t• of 11.pprold.n.ately · 
ti.!59 11.cr1u, has .rive building• al'\d lll ;.:mwtll pump 
hou••. 1'ha ll12lj or flchool blU. ldinq11 we.ra com1truc'ted 
in 19!1<1 With addit1un01 in 1S60, "I'h• buildin11• 
originally housed 130 etUdant•, but t:h11 attached 
correapondence •hove it wa• ueaiqned to ulti•ately 
hOUISO :.ll!5 •tudent•, 

· Althoucpt the 11chool ,bui1din9• vore lut u•.ad .a• 
a school in 1982 1 and a brief pariod in 1983-84, 
the 11eptic tll?))t baa been in continuoua uwe, Two 
diffarent church group. leased the building for 
yea.r• and tllA ditrtrict hlls had 1a11 on-1<.it. caretllku
"1ho ha• uaed the ••ptio syatq on a continuollll 
ba11i111. 

'I'h• district vill off$r test!Jnony and 
supportinq docuiumta 1u1 needed to conrini this u1111, 

Plo11se contact 1111: if I can provide further 
a11•istllnca. 

Since:r•ly, 

~4dc-
'o.t!a A. Fall•, Ph.D. 

• Superintendant o! School• 

P002 
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-------·--- - - ---NORTHWEST SOIL CONSULTINO-··-- ····· 
,J11ly 3 j' 1992 

Chuck & S!~VQ Marshall 
clu Jell Blayar 
,loon Te\~ t1oal F"l"I" 
1 GOO Oak Slroel 
Eugano, 01ogo1·,, 07401 

/\t )'OU~ reque-u.i, and lhrc-ugh i:;off1n1u!\lcat!on~ ·w!Jh R!cluud }Gi!;·,r~, Atohl\aol1 
Dave l'll~lno ot n!cdno Soll Con'5ul11ng, and n1yaalf perlofln:.-;d ;_\ prollrn!nnry 
i11vHs!ly:1\lt)/) (I/ tL8 l'Jeptlc an•j ao!l sHual!t:..in un lht"o subjflc! p1op1Stly. 

flL'£t\;_'/£Q_FLJl:J.lil'.£CI1Qbl 
Vl'f'! under!l\and \hat )'OU have severH! ld<e:a$ lot ll'$.<il ol \Illes C/Jl'np!ax, which 
1t1L:ludes (hG grr.i1v0 L1/!t..H11<J, \!\e o-x!sU11g so-:honl bu!ldtng, r)lul\lpurpoc0 
h11Hcllr'(L 81HJ 2. cl~!!i.S!"'-'1CHn bu!ld!110s thAI ~V~te Rddod !n i9G'l The purp08i;!, ol 
ou1 vtc;.ll was lo look el lhe ex.\o11nu ssplle Hyi;.\!':.'rn1 e.nV d1:1ttJ11n):1u lho foar..!bHlly ll! 
\J8\tlng Department ol Envll'onmenlal Ouallly(DE'Q) ap~1oval lor ·" ol Iha 
flxi,di11~1 syi;Jen1 for yout ptvpo~1:d uso1i A youth r.."':t\i!lp, t.·1.1.·11pg1·... .!. q~d o'hrt 
ld(ltJ$ wine 111anllonecl f'S poss!ble UBllfl 

lo ~1\i;:i._r1 oft, H lhe. s1:ho-.;1 'Na.a to bf:f r$opl3ned f:l:(l a pulJlhi Rcl1r1ol 1 and no 
'"'"0deilng wr,s 10 \Aka placa, mu~i l!kely the bi"Q wuuk1 nu\ beconio Jnvoh,ad 
un\Gsn \he buyei-s, lu11U'.HO, -rH sornl} go~·orr11non!o! agency rRque,,led ar1 

inspec1Jon. This has ollen hwperrnd. JI tlrn uae ol tho lat:IJi:y I" lo chnnga 110111 
u.<::f-1 :s a pubilc scl1ool to p.ny olhar U8(l, rno!1\ llko\y th5 IJotJglas (;ounly 
r:'!H1ir1lr1g l>llpartrr1ent 1hlll tequlrB e DE.\J t·Appllc-a\lun for (lildhudi:uUcn lo use :h~ 
oxlollng sepllo oyr.\oin. 

ElHQJJiCHi 
In 81\h&t ca~(,J1 bas-ed on the 2 lor¥0 dr1:.)v,·!nu5.thal \lJ(.)fl' t~ubndlhid h.i nHJ, A guc .. J 
p<>1i of Iha exls1Jng septic sys!8m Is vnoor lh0 rmo claBs;m;111, '"'d lhe DEQ will 
nol all0w Ille S)'D\On1 Jo tie used II \hi$ le. Iha case· All 01 pail ,,1 Iha dralnllald 
would hav~ Jo bs abandor>~d, and a new arpllcullon lor w1 l11lllal and 
10,·IAcernenl d1al11li8!d would tia·10 lob~ film!. Due to Ille !net H1al !he ,,ysl&1n 
trn~ri'I been UMd 101 1 1/2 yMrs 01 so, there lo no on~y way lu 1folHt111l110 the 
1.,:v11c..Htlu1' ol lho ayal01n whl!e In use. 

One stretch af ~1roen gras~ '.\lh!ch runs to tho nnrlll Rlong llti:• f.lf~sr. t;!J11 ol thtt 
ocl>ocl bullrJlng, was liUQ lnlo, mvJ grG)' n•ollllng wos lound !lb.;·10 Whal 
oppeare<I lu be d1aln101:k Bl about 3 !eel In deplh. Wltal ~pp(rnred lo be 3 10 '' 
saplic Jir.P.~ (~tf.lGn grass sPlps} rsn ::\kiniJ \lfe -ec~st side ot tho ~H'H1te1n (;l€\S8i'r.-orr 

l 
J)UikJl11g, lilan curved a10und ll;o 6(,uil1 or1d o! IJiq bulldl1v W8 dldn'I d!g up 
theso gtr.on aroao lo 139$ If !he},. G1(:) niti',"i.' kfach !Inns Soll eUQE!r holes v11 a~:l.i' rJuo 
In r1 µlaces to s09 fh1:1 r,oll cond\\'ion~. >'.'Ind H app11fuS tlial t/i111re n1ay bi:1 o 
1omporaty winter Vi6l.\'3'r tetJ/e t.tr.rilng at 20 to 30 l11cho.e be!r:1\'-.' Iha ground 
surlaco. 

Cl~ >-/I-HS M HOi..lQ!iL.•1, l'tl 11 .r ,i;o P!'\Qrt:~ ~'(;,, . .<.(_ '.JOIL 9C ·~fll'S r 
------~~· ... ----... ...--·-· W(:l~,!;.N[I DH:r·Ht..TtQl,'1'. ~t::t ;SVfWG.Y'l. iift'1''-~ ijT(~rr.M t.•)(:.Aflo:""I 6.. (1]'!:::,;{)ll 

p 0. 110:.\ 2rJ~ l l;Jl_'f.Y!.I' '·' '<:' {.l!1,f.(1[;N U?JJt '.'>fl.'I -iiJ.?•:)71~ • Pt-Y IP.-: "l."rn 

f· , I) I 

J 
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~,.-.:. i-'l':::·l•1L; :,1~1IL •:C11.,~.'-''-TliiC1 

Mar~J\alltCunln School 

fl f/Mch/if 

5 8z. 

c.o.MMllliIS 
Voriou" dlecuss:IOh~ I h~vr: ht:Jt\rd ~rd ot 411! hand lnfe1 that pr?ln of th• a1·t1ter"I'\ 

may ho.vo boon l!!lbandoned. a11d new !lne.9 Installed. JI e.ny 01hir rriaps are 
e:veillebla lhat ehow th&Sfl cho.nges, they would b~ extrt1tmef1 helpful 

11 lhero ar• dlHerent as bull! plen> tho! could b• lound, lhis wculd esslsl 11' 
maklnQ f(i~her lnve~\IQollons. Th~ reawn that It Is not youd 10 h~ve dr01inlie1d 
lines under bulldln~1 11 dut lo the po\onllal for g~$&$ lo onlor Iha bulldln~. L)EQ 
reguloliono under or.pan Admlnlgtro\IV& Rule• Ohaplel 340, Dlvl~lon5 71, 72 & 
7~ requir& that leach H,'\6S be Joc!il.ltd 111 lta6t 10 feet outsid~ of bulidJng 
lnl•nd~llon lil\;s, 

ru;_c_o MMI;NQAI!ON S 
Our r•oommvrid11Uon~ start out by r@qU'S•tlng 1nor& !l1r'llil to furlher lnvu~tl~eHt" 
tho true altuailon. 'f'o avoid futur• prablorns or possible liliQa\lv11 clue lo Ille 
unknowns, It would be advisable to find ou\ whore \Ila sapllc leacl1 lines ac\uRlly 
run. This wlll 1&e1ul1' a let of hand d!Qglng lo find ~aol1 1a11k, the Inlets and 
ou\\e\s, and then find tho dlstrlbu\1011 !Jux(e") a11d \he exls\111Q leach i111os. The 
lolal ll11eal fool~Q9 will have to ba measured, the depth arid actual ~1eva11ons ol 
the plµa al Iii• bogl1111l110 and and of each line, and a map drawn of Iha l~roul or 
the en\iro •yslarn. Thin should be done for lhe Gran~" Hull also. 

Durlr19 these l11ve~t111olions d will be posslbl• 10 d9\ern1lne i' any c>f t11e lines s1111 
run under thH claasroom, and whlr;I) o( thti /in&s hav$ l>e:en iri use !n !hi;.' pas!. 
aspe0ially II iil•y wore over full. (Gray 1notilln<J In 1he soil uiJuv• \he drat11rv~k 1$ 
the indicator) 

Al lhls lime. 1111 ShoJld 08 l01111lbl0 10 determine Whal part ol lr:a eyslem is 
usMbla, ii a11y, ~ni,J lli~n we could help you decide l10w to procoed. 

A11 aulhoriialion no\lcs tor use 01 tile exls\l11Q •Y•l•1n Is requl!od by l/1e Dt'O 
eny time. tha use ol a lacllily I• changed. This procedure rnqulre<> \ho """'" 
cilsc0ver••~ lhet I oullloed In the first peregraph undo1 REC01'1M~NUA 110NS 

If lhe DEQ Is 110\ sa\\$11•<.J w1111 lh• llinJlnys of their lnspecllun, the/ will roquiro a 
11ew site eva1ualio1'. on the property, lo determine ih~ soil cond:tions, selbacl•.> 
from creeks, welb. 1tyli1-ol-ways, driveways, buildings, ale. Tha oiLe 01 a 1ww 
"Y"l"m. If required. would be based on projectod flows ol lhe propossci 
actlri!les, as well us ths lex\\.11e.s tinc1 ciralnaya ch.J.1acleil':..llL.::- <.if t/11;1 su!I~ 

F"lv• lool iJoop 1~•1 pits will L>" reyulrod for lh• Df'O ;nsp~clion. ~no \h•y w'll 
ttlso 1~qul1@: fl co1nµl5'!11 tilakuuut ul tl•1::1 cJrainht;!d. !ricludJn1.1 lht;1 ittµlc>c1;e1l'11;>1\l 
areH \ht.ii would have lo b1o1 8&! ~side lor future repairs. H !hbl urE;;1u 1:;tvu!lulJ!t· 
wasn'r big ~nouuti, II rnay be nacssae:y tu pri,-lrea! !~a elllu~nt wltl1 a 6UIH.J Oltt-' 
boloie plac;nv •lflvent /J, the new u~a.lnflild. 

.... 0 1 
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Jf an "ulhorlxot!on riotlco If.I Af"p-1.le.d for, th~ cosla could run b·.~tv180n $1,500 to 
t.1.0L")O for lhc n.ppllcet1u11 hH111- and ~Yor!t roqulrt~d 1u t.incuve• lhi3 :sy:.\~11''\, Sl1b1111t 
rlrAwiny<; ond \ho aµµllca1lor1, and o\lend the DEO r~vlew. 11 Iha rosulio of 111& 
li'v~allo~llori~ w~r8' po:sle1vP.. 61.nd the DC.O concutred, !her w0·J!d autlior!~e u~e 
ol /h9 9xlstlng eyetnm. 

11 ~ 11ow syalem hM lob, applle<;J for. 1110 total (:Ool• for oppllcallo1w, per 1111\s. 
cmd the lnslalle!lo11 ol the naw ~y5\em could r11nge lroni fl> l!Ule ~" $ 15,00•). lo 
ns rnoc·h ~a $40.000 or rnore /or a larQt $~nd filter sys\0111. AyHi11, 1110 5<1~ 01 a 
ntJw syslerl1, If rl!lqulred, would depitr'ld le.rg'°ly on the p10pose('\ uses, thEI 
nunibor of persons Involved, wt\-elhar food Is to be $Qltved, if riB0ple aie S\;;)yin!J 
ove1nlte. elo. So lh$tB are a lo! ol fac\01e to bB con~!doited, f\nd I would 
•econ\mend starling with lho llarns Ir> P~'"V'"~'' '"'"of l'l!!COM~~!NDATIOl~S 

CONCLUSION 
J don'! wAnl to dlscoutB!Ja ~l!11e11 yov 01 \h$ owner~ ol th~ p1op011y, lH!\ 11 Is on1y 
lair !hot everyone kMw the pot~l\liel problems associalsd wilh \hi> fll0p~r\)' It 
oppeM> th .. ,1 •h• oxl>tlnv drulnflolu lines could bo lnslallod tfoop emiugh that '" 
!lie .,.,.1111~1 inonlh~; Iha efflueol In the IAach Bries could be sonH:itlrr.e!j con\R<:tlrig 
the wll'I•• limo v.a!ar lobla. 11 lurther lnvonlll)allonn showod !hi~ lo be 11ue. a 
11ew 'ystern wovld be required. Md II would be Installed no <le~per 111~1 ?.4" 
b•lllw Iii• su1 lacs. 'rha e>.lsllng lines appear to be al laas\ 36" d~gp. 

n lake.!. lirn~ to gc• !hrough these Pl0C98869, (ll!ld ! wuukl !L~Cllll!ll\f:ll!l1 st111tlr 1 \._I !-t" 

s<.>011 <ls possible. II the sellers are amenalJle, I would suggest at 1ea~1 a 6C d~\' 
e<leo8ior1 lo 1nake these delermlnalicns, and by \hal tim~. the ~'ituallon could bo 
res:ulv1:HJ, lH al laa'$\ lf1e \;Ulv1lvr1 will b~ dl:l\t:Hfnlnod, ~1HJ coal e6llr11ale~ cuuk.1 l>t~ 
i:tv~i!<.'tbl1:1 lur etny exµansl.uri, roµslis or rBplacBnll:Hll uf \lat sepllc 11yetB111 

Tl1is 1eµo1\ Is ~asecJ solely 011 \he l11/or11101iur1 suppllod lo rno. Hll'J tl1<1l 
ln!o1nial!on \:Jl'llhered ln our $horl. vlsi! anJ lnvE>sUgat!1Jns ol t/11.~ ~!!If' My 
Knc,1,,yledge ol DEO ru!t"i& and J)tOc:isJu1es ls ba~t!d (.lr"l ovei 1500 (...f.)µr01als t:t11J 

pormll• obtolned by my compony 

PllHl.Sti call, wrlli::J ur ft1x me If you have further que'$tlons. I oftFin wol'k 1-'.t~~ninfJS 
u• ww"kv11vs. su !axing '''" quasllons l'i lnlormatlon lets nm 1f1sponc! quickly 

Thn11k you. a11U I wl!l lJ& forwnrdlng a blll v..•!\h otl\Jlnal yupleli ol \his lot\e1. 

Sl11r:R1Aly, 

-(1.,.........._ 'J>j, ;r/~-
Dvr1nl~ M t·tv!lf)IBll, CP88 #1 ~tlO I RPSS 41003 
C•t1lllod Profosslonal Soll $cl$n(I$\ 
Reglsl&rad Profoaalondl Soll Sclanliol 
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,.-----~-NORTHWEST SOIL CONSULTING-------._ 
August 27, 1992 

Chuck & Steve Mamhall 
CID Jeff Blayar 
Jgan Tale Real Eslal• 
1600 Oak Slreel 

re: septic system report 2 tor Curtin School 

Deer Chuck & Steve, 

Aller discussing our firs! report to you dated July 31, 1992 you decided to 
proceed with Investigations to find the ac\ua\ condition of the existing septic 
syslem at Iha Curtin School wt1lch you wish to purohase for developing a you1h 
camp, campground, etc. 

lnlllel digging by hand did not satlsfactorlly locate much of a dralnfleld. Mr. Toy 
lrom drain then uncovered the Mptlc tanks and dralnfisld carefully wllh a 
bacl1i1oe, lo the best of his ability with the assistance of Dave Rising of Rising 
Solt Consulting. Due lo problems with his oomputer Just before he left on 
vacation, Dave could not complats the desired report. He asked me to put 
logather a summery of his findings, which he communicated to ma over tho 
phone. Dave will return on September 1, 1992 to continua this project. 

In general. !he existing septic •ystem appears to conels!s of 3 septic tanks and 
two drelnfleld call•. There Is a 1,500 gallon uptlc tank, and two 1,000 gallon 
septic tanks. Also there are two drelnflald cells, the firs! one consisting of 5 or 6 
leach tines 1 DO' long oach. There la a second dralnfleld cell which le 6 tines BO' 
long. This gives us a total of 980 lo 1,080 lineal feat. 

The septic tanks appear to be OK, but the dralnflald cells may have a couple of 
serious problems. From our lnveallga!lons, the fields around the building 
complex appears to have a wintertime water table et 30' to 36' below the 
ground euriaca, and therefore the dralnflefd lines should not have been 
Installed deeper than 24 to 30 Inches. It appears that much of the dralnfleld was 
Installed 30 lo 48 l11ehes daep_ Our concern Is that In ttio winier months the 
drelnfleld cQlls by be In this temporary watQr tabla, and If the cells are In use this 
eould contaminate this perched water table, which Is flowing slowly In the 
direction of tho creek. 

Our concern I• also lhal Iha Depattmem of Environmental Quality (DEQ) may 
nol approve this existing system, especially since the syntem Is not In use, and 
the building are not being currently occupied. Even If thay can approve some of 
the existing lines we wtll have to prove that they were Installed level, and that 
they are ussable. Most likely we are going ~lava to deal with several obs!aclas 
with trying to uaa !he existing system at all. 

Any use of lhls facility that uses !he cafeteria kltchon wllf lnvolva the State 
and/or Dougla• County Health Dapartmanl. Thsy In tum wtll ask that the DEQ 

DENN!l!i M. HOLLORAN, ClRi!P'I~ PflOPIQION>.L SOIL 8C!INTil!IT 
WETLAND Di!L!NEATlONti, IYJtL !)URVEY6, tlBP'TlO 3Y8TEM L¢¢ATION & DESl!lH -------~ 

P.0, BOX 2.06 • IDLEVLO .llA.ll:K, OREGON 9l<1<11 • (003) <1~124 • FAX 4iG-37U 
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certify the <:.'Ondltion of the litxlstlng Hptlc syo1111m. The OEQ wlll ask that the 
system b• upoud, .uh•' ~en cton111. My opinion I& that maybe the septic 
tanks could be used, 1md II! be6t a 1ew o1 ths leach lines. In r'*llty, additional 
pump doalng aeptlc tank(•) wHI probably have to be added, and two or three 
new dralnfl•ld cells will also b• needed 

My txptrtenc• with th• DEQ In almllar eltuatlona luds mt to believe that they 
would require that .,.,,, start from acrnlch with a now alte evaluation based on 
proposed uses and projected flow•. We may have to abandon pan or all of the 
Gxl1tlng septic system due to th& txcnutva ~pth of th• 11111-0h llnu. 

The n•xt quutlon you will hnve r&g11rds oo!lls ol going through the whole 
procedure and Installing a now system If thla la required. This I& ba11d In part 
on fht types of uao and tha pro)lalcd flow&. I• there to be lood pr1paratlon. 
How many peopl• are to atay ovamlt•, and how many of !ham Will be served 
food? A ll'*QIG Interceptor 1ank will have to be added for the kitchen waste, 
and this will be to keep the dralnfleld from plugging. 

Co1ta to upgrade or repine. this •Y•tem u a achoo!, or for the planned Ui&I 
you have In mind could run from $15,000 or$20,000 to u high aa $30,000 to 
$40,000. The llmltlno fector may ;actually be th• arH avltilllbl• to ln1tall 
dralnfi•ld otlll, and Inv• an tqual t.mounl of unuswd ground available for a 
repl11cument draJnfi1ki tor future usa(ln case of future l-11urt< of the 1yat1m). 

Do to the fact that the building compl&x hu not be1n In continuous use for over 
a year, makes It nearly lmpoaalble to determln• how tho exhrilng system 
operatu whtn In full uau during 11111 winter monthl. Thia 11 part of the r.ason 
that the DEQ Is very unllkGly to auum• lhlll th• sy1tum would work without 
con1emlnatlng the groundwater or the creek. 

Hopafully this brltf ruport glvta you the Information to proc11d with the 
purchaee of thin property, and u long H you are aware of the problems with 
the exlwllng a1ptlo ayatem, you won~ be ohoot<td or dl1appoln!1d 10 find out Iha.I 
you aru going to neod to apend several montha getting a new or updated 
1y1tem approved and ln11talifild, moat Hkaly not g•ttlng !hla don• before th• 
winter r1tlns. Thi• m9ana that you could tak• D.11 lall to got an approved system, 
and then hav• to wait until ilite apnng or ••rtv oummar to ln•t•li a new system. 
This would giva you tlm• to do your remOdeOng or other preparations during the 
wintgr months to ~ reQdy to op<>n n&xt aummar. Th• DEQ may take up ta 2 
montha to get oU1 to the prop11>tty atter you tum In the lnlllal applloatlon materials. 

If you h11v11 furth•r qu&&tlon1, give me a call, or tax thllm to mt. 

Sincerely, 

~~·~-
Danni• M. Holloran, GPSS #1356 / RPSS l/003 

P.03 
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NW SOIL CONSULIINCi FAX COYER SHEE! 

DATE: Y - ?,-Jr.::.j__2...'-----

r-axed To: 

Conipany: 

Dept.: 

l'f\X 11: 

Business II: 

Number or pages (Including this sheet): ____ _ 

Conunents: 
--------'~-'--I Jr, Uc.,t::. M?'tt??f/t1-U. 
~-----~-'-~=~=C._,_,ltt ,e;£, : t4a;z;;;; 

··~ l'ROM: 

Dennis Holloran, 
Cerlllled Professional Soll Sclentlsl (GPSS 111356) 
NW SOIL CONSUL TING . 
PO BOX 206 · 
IDLEYLD PARK, OR 97447 
FAX ff (503) '496·3728 
BUSINESS II (503) 400·3724 

Please can If you have had any probl~ms receiving FAX or II lhere are 
any pages mfssfng. We can receive FAX lranamlssklna 24 hours a 
day, 7 days a week. - · · 



NORTH DOUGLAS 
P.O. Box 428 ISOO So. Main St. Drain, OR 9743!5 (!503) 836-2223 

Soudol!llr-. 
.Id Hol1. a.ar
TIW/ Ric:koc\ V-CIW 
v~ ~ lliNolD< 
Jot o.w.. lllrdr 
w..Mtfllld\O'-' 

S...Wrinl"""'"' 
Or. Olia A. F'el~ 

~cim 

""°''I' Pdd 

O!otri« $omury 
C.rolllrolood 

Prin<lj>olo 
N. O. Et.rnollllty 
Dorcil1\' K""chi 

September 3, 1992 

To Whom It May Concern: 

A sale is currently pending for the former Curtin 
Grade School property at 1435 Curtin Road, Curtin, 
Oregon 97428, between North Douglas School District 
#22 and Charles E. and Jeanette L. Marshall. The 
undersigned, representing both the Seller and the 
Buyer in this transaction hereby authorize Arlie Toy 
and Scott Toy, doing business as Toy Construction tc.. 
represent each of the parties in connection with the 
Department of Envirorunental Quality, State of 
Oregon, relating to this property. Provided, 
however, that Toy Construction may not obligate 
either party financially without first obtaining the 
prior written consent of the obligated party. 

School District /22 

By: (k.~ 
Dr. Otis Falls 
Superintendent 

Charles E. Marshall 
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C'.:1l:t.f'\'<if "'RA.J'I J +.(11.",i( trtnd DC>VJO> lopni•nt COlllp&tty 
P.O o>c: 5 
c ~aqo Grov*, OR 97424 

.Rez Horth Douglas School Sale to Marshall 

Dear Mr. Ward: 

Tharik you !or torwarding the proposed drart or addendum 
tor tha above transaction. Atter review and counsel with 
the School District's attorney, Da2'!1 KaUfm2'!1 1 Dean and t 
propose the following sllbstitute text !or your addendun 
docum.r..nt, oolnJlenoing at line a.: 

Closing shall be on or before September 30, 1992. 
In consideration ot tha exte.nsian as spa.citied 
4bovu, buycra acknowlodg• that th• -p\ll.-chD.•e i• "A~ 
raw and ·WITH ALL FA.ULrrs 'M includin.q without limi
totion tho existing SQptio •ystem, tha underground 
ctoraqo ta.nlu:i 1 ~y acbootoo praoont, ~nd all othor 
oonditions and features of the premises and its 
i>:1:provements • 

Dean and I agree that now is the time to be tirm and 
apecitio with the buyars, to try to obviate later argumant 
and di•aqre*lll.ent. 

MHS:jm 

cc: Oean Kaurman (via rax) 
Jean Tate Real Eatate (via tax) 

Attn: Don11a Wi.lke.rson 

............. %; 
lb pc 

, 1'"011 
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:\7~p~1e&i!itXm~~ 
(503) 942~GATE (4283} 

Batty Watldns 
W•.stei:-n Pionaar Title Co. 
'P.c. !:lox t1ee 
cottage GrovQ, OR 974~4 

RB1 u.n.s.n, t22-Ma~ehall 

Oha.r.l.oa & veoncl. tlll M.lr1:1ha11, buyers in the abovA- refgrainced 
trans~ction, have unilat•rally alnl!lendad the Esorav Closing 
inacructions and removed and altered the standard preprinted 
lan~uage req&rdinq remoyal ot contin~no{aa. 

~ . . 

Pleai:ie h.:a ad.vised tha\I North DougLao School Distract #22 
(seller) does not agree with the propOGed chang~ and vil1 no~ 
l>l.1ow clo~lng u11til tne buyers stgn thiil standard, preprinted 
form. The sellers have signed all closing documents and are 
hereby prepar~d to close aa sch&duled. 

u 0 1G --j;<.c. If the buyar1J do not p11:rform by 5 p.m. on Friday, September 
18,· 1~92, thig tran•~ction ~h~ll ho t~rminatcd. 

GATEWAY, REALTORS 

~£._, °cr},,--~ 
Joe wa~d, ~ro~o~/ovner 

cc: D~an ~aufnl.an 
J~an T~ta R~al Estata 

< 
I 

706 Adams .. malling P.O. Sox 5 • Cottage Grove, OR 97424 
og-17-92 12:12PM P002 ~01 
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VIA FACSIMILE 

Dean S.Kaufman 
Kaufman & Stewart 
50-F Oakway Center 
Eugene, OR 97401 

Dear Dean: 

HARRANG LONG WATKINS 
ARNOLD & LAJRD, P.C. 
ATfORNEYS AND COUNSELORS AT LAW 

100 SOlfn-l Pi\JIJ( BUILD!NO 
JOI E."'51' Bl\OADWA'I' 

EUOENE, OR 9HO!·ll96 

CORRESPONDENCE: 
P.O BOX 11610 

EUOENB, OR 97+i0·38UI 

TELE.PHONE: {SO}) -;a.s.-0uo 
fACSlJ..-OIJ:, (SOJ) ~ 

September 18, 1992 

Enclosed is a copy of Addendum to Escrow Closing Instructions that I discussed with 
you in our telephone conversation earlier today. M we discussed, in reference to the 
September 17, 1992 letter from Joe Ward at Gateway Realtors, the purchasers would not 
be required to sign the 11standard1 pre-printed form 11 as a condition of your client's closing 
of the transaction. Assun1ing your client's concern was the failure to remove the septic 
system contingency, the enclosed addendum does just that. Since it was placed in the 
agreement by the purchaser and was for the benefit of the purchaser, it can be removed by 
the purchaser, whether or not purchaser is satisfied with the results of the inspections. 

The enclosed document preserves the language that protects the closing agent. 

Based on our conversation, I assume that your client will complete the closing. 

JCW/pk 
Enclosure 
cc: Charles and Jeannette Marshall v·· 

~ 
7SO FRONT ST., N.E., SUITE lOO 
Si\UM, OR 97J0l 
(50)) :162--'1724 

Sincerely, 

John C. Watkinson 

ROSEBURG OFflCE 
17~ W. HARVARD l>J...VO. 

ROSEllURO, OR 97HO 
(SOJ) 672-215:1 
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ADDENDUM TO ESCROW CLOSING INSTRU S 

Escrow No. 50-6458 

BEIWEEN: 

AND: 

School District No. 22, 
Douglas County, Oregon 

Charles E. and Jeannette L Marshall, 
Co-Trustees of the Charles and 
Jeannette Marshall 1992 Joint Tntst 

(Seller) 

(Buyer) 

Notice is hereby given that the septic system contingency identified in item 2 of 
Exhibit 11G 11 of the Sale Agreen1ent (No. 18-92) between Seller and Buyer is hereby removed. 
This removal constitutes a waiver of the contingency but does not constitute approval of the 
septic syste1n. 

Special conditions and/or contingencies are matters ¥.'1th which Western Pioneer Title 
Company'·need not be concerned and/or liable. 

y; i"1 

Dated: September 18, 1992 

~)_,/L l4,,;;>i;-~-:.:1z, 
Charles E. Marshall, Trustee ~ ( 

~ ~"-' 
Je 
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Douglan County Bchoolm 
Diatrict~ f 58 & 122 
Oti• Fallo, Su!>"rint~ndant 
P.O. Box 428 
Duin Or•11on 97435-0HS 

R•: CUrtin El.....,,,t.ley aohool Sit• 
Twp. a1s., R. •w., &o!Kl. 30 
Tax Account ISGl.Ol, TL f500 

Pear Mr. l'dle: 

DEPARTMENT • 

ENVIRONMEN1 

QUALITY 

On or about SeptiMlber 3, 1912, I waa approached. by Hr. Chuck 
Kar.hall • prOO!><>Ctivo purc.ha••r ot th• curtain !l.....,,tary School 
property. H• r•qu••t•d intortW.tion raqardin9 the atatllll ot tha on-
111 te aewaq" di•posal 11yot•• ourr•ntly -rvin9 th• aobool 
faciliti<oa. Having no record" o! th<1 "Y•t- I revbvad th• 
•nglneerinq diagr6JUI, providod by Mr. H•r•hall, \lhioh I Ul'ld&retood 
w•r• providad to hi• by tha School Diatrict. 

The enqinearing plane indioat~d that the •y•ten va• not inatall6d 
in occordanc• vith applic:o.bl• 0r"'9'on Lav, so a site •valuation vaa 
scheduled. 

Bae•d on our sita evaluation, oonduoted on or about Septe.W.r 14, 
1992, I into:n .. d llr. Karahall th&t the ayat- ooUld not w expaatll<I 
to !unction viuhout dimoharging to public water• (groundwater) and 
that it violat-.1 a nUllbclr ot l.n .. tallation •tandu·da in aftaat at 
the tbic of it. •tatod inatallatio11. 

Thh corr•111pondence iii to infol:'ll you that th• aohool 11ava9• 
diapoa"l faciliti@a ar• not to ·b<I uialaii until an on-ait• repair 
syate"' ia inatallod. _I would r4'quemt that you provide a copy ot 
this corr~opondance to any pro•1l4otiva lea•••, renter, or 
purchaaar ot t.he•o faciliti~a. 

It you h,.va any quoation• reqardinq thia oorraapandance 
inapuction plaaaa contact,... at_440-33l&. 

~/ 
R.E. !laker, R.11., 
Branch Kanaqor 

cc: WQ ' Entorcem~nt-Portland 
Douqlom C6unty llealtl1, Planninq ' Buildl.l>IJ 

or our 

ROMl>ura. OR 974"0 
(503) «c!-33'.l!I 
D£Q/5Wll·HMI 
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Saptalllhar 22, 1992 

Mr. Arliot Toy 
671 s. Elk Cr•ek Rd. 
Drain, Oregon 97435 

R•: Curtin Elementary Sohool site 
Twp. 21S.' R. 411.' Sec. 30 
Tax Account f863.02, TL f500 

O.ar Mr. Toy: 

Your application for a permit to alter the on-site sewage diaposal 
system currently servinq a achool structure upon the above 
d~ecrib•d property is being h•ld as incomplete p•nding the 
aubmittal o! the !allowing information and/or exhibit•. 

1. Convermion to application tor a Water Pollution Control 
Facilitie• (WPCF) Permit, it projected tlowa ar• over 5,000 
gallon• per day. Thia will include additional taea. 

2. Propo••d tlow data. 

3. O.tailed top09raphic sit• plan. 

4. Enginear*d sand tilter plans. 

5. Proposed facility plan, including plumbing etc. 

It you have any questions regarding this correspondence please 
contact me at 440-3338. 

~/ 
R.E. !laker, R.S. 
Branch Manager 



March 24, 1993 

Steve Marshall 
1435 Curtin Road 
Cottage Grove OR 97424 

RE: Time extension on WPCF application 

' 
/ 

• ; 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

SOUTHWEST REGION 

Roseburg Branch Office 

This is an acknowledgement of your March 1, 1993 letter of request for a time extension on 
your Waste Water Pollution Control Facilities (WPCF) permit. I will approve an extension to 
July 1, 1993. If further extensions are to be considered documentation of progress to complete 
the WPCF application shall be provided. 

Please be advised that this septic system is approved for a single family dwelling. Before the 
campground can open you shall: 1) complete WPCF application; 2) have your WPCF system 
plans approved; and 3) have the system installed and signed off. 

Please feel free to call me any time if you have any questions. 

Paul Kennedy, R.S. 
Environmental Specialist 

PK:ml 
CC: Steve Wert 

Ron Baker-Roseburg 
Darlene Hoge-WQ-Portland 

• . . 

725 SE Main St. 
Roseburg, OR 97470 
(503) 440-3338 

DEQ/S\.VR·Hl-1 



July 19, 1993 

Chuck Marshall 
2995 Washington 
Eugene OR 97405 

RE: WQ-SS-Douglas-Curtin School/Lucky Duck Campground 
Twp. 21, R. 4, Sec. 30 
Tax Acct. #863.02 TL 500 
Application for Alteration Permit 
"#1092-333 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

SOUTHWEST REGION 

Roseburg Branch Office 

The-J;adline extension of July 1, 1993 for a Water Pollution Control Facilities Permit (WPCF) 
has not been met. The Department requests a letter from you stating the progress you have 
made since your March 1, 1993 letter requesting an extension. Please indicate what your 
immediate and future intentions are concerning the development of the Lucky Duck 
Campground. I look forward to receiving a letter from you before August 1, 1993. 

If you have questions, please call me. 

JJ]' 
Paul Kennedy, R.S. 
Environmental Specialist 

PK:ml 

E:IWPS!ILUCKYD 

• . 
. 

725 SE Main St. 
Roseburg, OR 97470 
(503) 440·3338 
OEQ/SWR·104 



llerartl"ent of lnviromental ·'.lue.lity 
Hon !laker, Paul Kennedy 
725 S,E, Main 
Hoseturg, O!l 97470 

':..l irs, 

July 30, 1993 

'do are at this time requesting an ext ens ion of the Permit Application time frame. 
:>evercil fact.ors are involved with this extension, hut, land access and valuation 
considerations are our bi1mest huralles, \le are, at present seeking other sit''" 
and are hoping to find an acceptable piece. We will -pass this information to you 
when a n i te is found, 

At the school, it is still only the Steve ~·iarshall family using tha system, We 
are continuelng to work on the Bldg' s and yard, It is hoped, that we ma.v b' able 
to work thru the winter, put in the se~tic system early summer then open up in 
~he start of next season, 

~teve Wert, of Roseburrr is still working with us in site selection and design, 
an<l vil 1 he making the application for us, 'We feel that several months nay he 
c.eeded to comple·~-e this work. Wi. are requesting a six montr, time extention to 
allow flex in the situation, 

L U C K Y 

for yorl.r consideration, 
1~/.. ( . 

hall_ 

?F/20 

D U C K CAMPGROUND 

. -· ··-· 

·.1 , ' i' 

• , \ • 1
1 

• .I •\ ~ 
', 

p.UG o l. 1993 

. ' '. 



August 24, 1993 

Steve MarWill 
2995 Wuhlngton 
Eugene OR 97405 
(503) 942-9820 

RE: WQ-SS-Dooglas-Curtin SchooVLuck:y Duck Campground 
Twp. 21, R. 4, Sec. 30 
Tax Acct #863.02 TL 500 
Alteration Permit #1092-333 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

SOUTHWEST REGION 

R~burg Branch Office 

In mponse to your July 30, 1993 letter no further extensions on this alteration permit 
application can be granted. I am issuing an alteration permit to llllt 400 linear feet of existing 
Curtin School drainfield that meets current Oregon Administrative Rules (OAR) Chapter 340, 
Division 71 criteria. This authoruati.onlaltcration permit is meant to serve your current single 
family dwelling (house or mobile). Be advised that Curtin School drainfield IU installed does 
not conform to the above OAR' s for the most part. You will be required to properly abandon 
the septic tan.b and all drainfields except the 400 linear that will serve your single farnil y 
dwelling. This alteration may also f«lulre installation of a new 1000 gallon septic tank:. 
Enclosed is your alteration permit. You must fmd 400 linear feet of drainfield that complies 
with OAR-340-71. Be sure the area is at least 100 linear fret from the year around creek: and 
on the north cut side of the school buildings. 

When you are ready to file an application for a Water Pollution Control Facilities (WPCF) 
permit please give me a call and I'll send you an application. Pleue feel free to call me. 

Paul Kennedy, R.S. 
Environmental Specialist 

PK:ml 
CC: Ron Baker-Roxburg 

Steve Wert 

• 725 SE Main St. 
Rooeburg, OR 97470 
(503) 440·3338 
DEQ/SWR-104 
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COOtfO"""IHO:. STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUAUTY 

PERMITNO~(.,.. 
\. $ ./S'S-~ 

F~ 

~·-) --... ... . · .. 

"''~ o 0 · , 0 · . JJttf/"" 1:r2:AJ ) ).!' ~ . N~ Con~\_\;;ct•o:i. , _ .- . __ . __ . Se~ir . _ Other _ . ~ __ 

~~·,,,,,ml<i...,..,To Ct-h!LK f.{p"s./-1,.,d . 1) ·' '6h3,Db"' ~ :z. 
:;:r -~~ .. . [Pmpe"' Ow""" N•~•) . [row"'hlPJ'' . [T~ Lo.' Aooe ~'f: ~ f ';, 
• :ot.-0 <'1.ut:r,-i) (-,.?llt.J~ 5,:1f.-.d- CutLhV ~ 
-~ ) (Road Location) (City) (I (Date issuedl 

~ .. 
. l;' Ac PERMITS ARE NOT TRANSFERABLE 

- '\, -...:.'\ ~ ALL WORK TO CONFORM TO OREGON AOMJNJSTRAT!VE RULES, CHAPTER 340. WORK 
'Q ,__ 

'\ : 
1 

1-. SHALL SE DONE BY PROPERTY ONNER OR BY LICENSED SE\A/AGE DISPOSAL SERVICE. 

~ .;; __ -~ ~ ~ NO C~~LGE.'S IN ~OS,ATION OR SPECIFICATIONS WITHOUT WRITTEN APPROVAL) 
,. ,,, "'\ /'/u ' 'v/C£;L ~0 ,§PECIF!CATIONS 

: ',..:::_ t "" EXPiRAT!O DATE ~ . !r{ 3 T'f?E OF SYSTEM _:, 
7

" ir-.! .._::,I )..t.. t} 
I-..).- :<IC 
! -.... .._ ' ....,. '-/",J.-D 
_ ~ Avarago Daily Sewage Flow ,,-L~O Ga/Jons/Day Design Peak Sewage Flaw ___ Gallons/Day 

-::_. Tank Volume ~ G&tklM Disposal T~ ~ Seepage Bed(s) 0 Square Fa8'-t: 
l._ ... • .• -</ " ,'-..... ~ ~ . . • -YOC... . "f: ~ Maxlmum Depth 6f.:, inches. Minimum D<:tpth ~ inches. linear ~ 
~ /~/ ·-ci Equal? Loop 0 . ~.Q<... Pressurized O Min1mum01sta~i;:eq' een~ ~"" -· .. .~~ . 
J ~ IL,.:; .· (.· .. · ' \<": ,._ .... ,.,;\\ ~,... 'I(, ........... ·.... •, ~ -

~·) T0taJRoc~Depth ' · ~. Belowf"ioDO __ e __ Jnches AD<?ve.~ ~inches. ~O Rakesi4~ ~ 

:i ·special Conditic.ns.(~!?W Atl~_~fJo~ R~~ ,..:/ a:.i,vt)~{;~ /It.£. 8L!., j 41L'i)~ _1 F I~~:· Ci...0 J ~· ~~~ ..-

~:.:. ";C1/,_·,,L l:),/,1l1;oJ/;LJ.f), kt.eel ~_:-G,...L r:.::- z;v,.,.,_.,,_1;:,:L.D 7/:__,f/?.:;.,<.Jr>.."fa-•~J.S Tu ----- _, 
"'· > . ':>C/ - . - 7· ··:>:., ~-£:> . ' '-I" -7?><1 :,.~#·'~'.J l"'..J ,,. •. /"" ~PRE-COVEAINSPECTIONAEQUJAED-CONTACT .. ~Cf i.../V _:;.._. /-·~ .. 

-,.·· 

I·:":· ',·_, 

'--~. 

fl !IC{ cvti~J 

5Lz_ 

I 
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Charles Marshall 
2995 Washington 
Eugene OR 97405 

RE: WQ-SS-Douglas-Lucky Duck Campground 
Twp. 21, R. 4, Sec. 30 
Tax Acct.# 863.02 TL 500 
Site Evaluation# 9410-133 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

WESTERN REGION 
Roseburg Branch Offic<' 

In response to your site evaluation application the undersigned representative of this Department 
conducted an on-site inspection of the above described property on July 1, 1994. 

Based on that inspection, a 'Standard Subsurface System" as defined by "Oregon Administrative 
Rules for On-Site Sewage Disposal Chapter 340, Division 71," is approvable for installation on 
your site. Refer to the attached exhibit for details of the site evaluation. 

This site is approved to accept a sewage flow of 450 gallons per day which is equivalent to one 
(1) dwelling with no more than four (4) bedrooms. ~'2,,Y- CUVIL4 _ 

CONDIDONS OF A.PPRill'.AL 

Standard System: Disposal field to be. sized at 2000 linear feet. Serial distribution 
subdivided into cells (400-500' each) via hydro splitter. Effluent pumping required. 
System design and disposal field stake out necessary for review prior to permit issuance. 
Easement re<juired. Use 125 GPD/RV space for tank sizing (minimum) 

The land surface in the vicinity of the approved drainfield area shall not be altered. Any 
alteration of the approved siie or the placement of a well within 100 feet of the approved 
site may invalidate this approval. 

This document is a technical report for On-Site Sewage Disposal only. It may be converted to 
a pennit QNLY, if at the time of application, the parcel has been found to be compatible with 
applicable LCDC acknowledged local comprehensive land use plans and implementing measures 
of Statewide Planning Goals. 

When you are ready to begin systein installation a construction permit may be issued upon 
sub1nission of: 

I) 

2) 

An Accurately DraIDL.fllm, in accordance with the favorable site evaluation 
report 1 showing the system to be installed; 

An Approved County Workshrn for construction or mobile ho1ne 
placement; 

ta\ ,. 
725 SE Main St. 
Roseburg,OR 97470 
(503) 440-3338 
DEQ/W!l-10-1 
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Charles Marshall 
SF.JI 9410-133 
page 2 

3) And the required fee. 

s /7/2 

This scale drawn plan must show proposed building or placement location in relationship to 
property lines 1 driveways, water system location and lines, and test pits. 

If you have any questions with regards to this approval, please contact the undersigned at 440-
3338. 

Sincerely, 

lfJj~~;Y 
Dan M. Bush, R.S. 
Environmental Specialist 

DMB:ml 
Enclosure 
CC: Wert & Associates, Inc. 

B:IWP51\Al'RLTRi1 
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)'I t/q oh ""~//'/ 
ST A TE OF OREGON 

~l of EnvlroD.11M11ial Qu!Jty Dol..R.'9-----
C.Oi ,, .... 

""""'"",,. -·---....,..No.-----'--
"""*""""'-----APPLICATION FOR: 

Oett.~~ 
•' I _,,, 

g.Ptnol\ to~ On-stt. &ftfl Dllpoal 8;yttam 
a Pena1t to~ 0n.stu s.w. Dllpooia1 B)'llot.lll 
0 Pmal\b ~n cl0..-8ttt S.W.,. ~ Syaum 
Ohnnh~ 
O~Notloe 
0 OibN (~) 44ct? 8"44

• 

.,, .,,, ,,,,.'' 

(Jloqu!rt4 ... IDll Ud - comp.tt.lli1i)<•t.Wm1A! =- '"'"""'., l!>Pllootloll) 

12• one '!!ll!! ®I• 
PLOT PLAN REQUIRBO .................... _ _. ........................... 0 YES 
VICINITY OR TAX IM MAP REQUIBED ..................... 0 YES' 
'rE8T HOLl!8 .REQUUU!iD ... - ............................................. D YES 
LAND U8B OOMPATmlllTY 8'l'A'I'EMEN'l' ................ 0 YES 

ADDmON>.L ITEM@> IU!Qtrrn.BD 

ONO 
ONO 
ONO 
ONO 

ATTACH.ED .... 0 YES 
ATTAOHIW .... 0 YES 

ATTAOHEP .... 0 YES 

ONO 
ONO 

ONO 

tH••-•U~••-•••tO•••••~••••••••UtH••••••HHU••••h•U•~~••••o-.••••••••••••ntt•t.i•U~••U,•t••n•••••••H••U•••"•f.Hit•tM•• ... •••••••t••••Utt•••••••ouuwvu1t• 

-d' 
lliW !'>) 

~Rrw 
~,,;fJ .Y•. 

lMMlw-wi ~ti/.:~~~ 
D sqi. hallytw~ -----,~,,.-,--,;J..-u;;;;;)-r-o...,. ---- 0 Oth.r.,_.,~-----------

IlinctloM~ Pr\lporty: __ ~(Xl,...._.~_._,&,~tAkt~,*~· --c;Lc~c~Ji~~~--~<~~~u~c}~~µ·~~'W't~b:--L.C~a.~mµ,n~M~O~tM~d...._,,) ___ _ , v w . 
A£ ah~4 I 

By my •frnatun, I certify that Ult Information I have furni.ru.d is comet, L!ld. hereby JUAt Ult 1'.ltpt.rtment of Environmental 
QuzJity and I autho~ opnt penn~lon to eour onto the abovt &..:rlb.d prope!V !or tht JlUlPO" or thta application. 

fv!v.;{- o~ 

1*1-WQ.xi. ... .... 

.u<.,. 9 ·/.J.-'f<{ , Cll A~!UpNUnl.ltlvt 
aio<al 0 8.D.8. u.,.,,... No. ---· 
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40783 
Control N<>-

STATE OF OREGON PERMIT NO. _Jag.q~ ( l~'f7C> 
$ · 7./7-S ~ 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Fee 

0 Repair ;Qother ~ NeVlf Construction 

Cb"< LEs O,Msbq/I 21 
(Property Owner's Name) (Townsl"tip) 

' 

3:L -~ 
(Range) Parrnit Issued To (Section) 

~-
(Tax Lot I Acct. No.) 

a-;1,-r;coun . 

d~'~ +.ri Srle-{, . -tu~ 
(Road Location) (City) 

~ .;F Allt.LA< 
(lssuY- Signature 

M.-r'jc 9'f 
(Date Issued) 

PERMITS ARE NOT TRANSFERABl.E 

ALL WORK TO CONFORM TO OREGON ADMINISTRATIVE RULES, CHAPTER 340. WORK 
SHALL BE DONE BY PROPERTY OWNER OR BY LICENSED SEWAGE DISPOSAL SERVICE. 
(MAKE NO CHANGES IN LOCATION OR SPECIFICATIONS WITHOUT WRITIEN APPROVAL) 

SPECIFICATIONS 

E)(Plf!ATION DATE fo, -,. I$,.. ,_,.. TYPE.OF SYSTEM , 
. .. ,, ,,_ 

. SU: .,~ 
Ta~ Vc'Jr.JrP.et;J.wl J__ Gallons 

MaximUM l)ol\>ttl 50 inches. 

Equol 0 Loop 0 Sellai !l 

Total Rock Depth I Z, inches. 

!Jdsign Sewage Flow 2 tJl!lf:· Gallons/Day -.l 
'~ "7f-e:r. r -

SeopageBed(s) 0 ~O SouareFOet Diaposal T ""1Chea ~ 

Minimum Depth 'J.,c/ ioches.. .J 030 Linear f.eet 

10 f C-ltl /.bf.J. -.1 l- .... 
P~rized -=- ron1n1rnum Distance Between Trenches 

Below Pipe (',; inches. Above Pipe _ 2 Inches. 0 Rake Sidewall 

Special conditions (Follow Attached Plot Plan) e ..... t trl c .'4 A ,, b.e' (.l!lA!JLl.r e-· . 

PRE-COVER INSPECTION REQUIRED -- CONTAC 

---~~''T"·'-~''~'""'- .-. "'':='Ii"""" -~'"""'•'ff"- 11 
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DOUGLAS COUNTY PJJBLIC WORKS DEPARTMENT 
' APPL1q?fao!' FOR PERMIT 

Date ______J_Q-P-J-___l}:j__ Authorization No. . Perrnit No. SSC/ 2._ 
I, L•l(i" t ;, 'CIC ,-,l,qi)/,•·l••.v'.l/ Sl~GA/C,""11-.eS,l+AiL.L ,herebymakeapplication 

(fl AM NAME! APPLICANrs NAME ·.f'Li"ASE Pfl.INT i ' .l ..... -:P: / ? 
for an activity permit upon \he right of way of L-l.. ,.....-! Z' :· :.;,: t ~ L_,"'· t.. · ,... ' __.._; ta-

t AOAONM!E) 

Dist. 5 M.P. /sif--o.J~ Z Z. in strict conformity to the attached exhibits, subject to all terms and 

condltlons contained in the appl\cationi and permit, and applicable State and local laws, ordinances, rules and regulations 

regarding roads and rights of way. 
• 

DESCRIPTION OF WORK TO 8 &PERFORMED: ~/_c.Acc!_',~·_,,,J'-·-'·1Aa'~,--•i/_'_1 _Lf-_· ',~. -·-"t__"-"1,_~. -e"c.'~; __ _,1-'tV~~!-'c.'-· ~--
t , , ' l '- "/ .~ I ll J if:---- r 1 /2 U(-'--''v'!c._c::jl-----·--------------------

This work will be performed by: 
Sr~1~1 .["'1 · L 

Contractor ~..._~Other Applicant 
( . .,, 

I have read and understand Iha permit conditions as listed on the reverse side ol this permit. 

A->, C. ,.., n , /(/ ~Li 35 {!_u;en'rl/ ecenpi'D 
SI~ t MAILING ADDRESS, 

:; ( ' -:::, 7 y ~Q_z. -::i c £.,{ fll rJ 
PHONE ·WHEF\E YOU CAN IJ.E REACHED "oo"rr~=~~~--------------

(' <'I r.cl ('/ 
STATE 

~c * tr -ct~~ ·Cr 'tr~ (APPLICANT - DO NOT WRITE BELOW THIS LINE) -CC..,"{ .. ~c -(( -(( 'l.'c -Ct tc 'i.'c 

DATE 
County Representative: s; ~~,._,,., 

RECOMMENDED NOT RECOMMENDED 
lo . /7 -!'</ 

PERMIT TO PERFORM OPERATIONS ON THE COUNTY ROAD RIGHT OF WAY 

This permit is issued by Douglas County Public Works Qepartment subject to the terms and conditions staled be!Qw._ 
and on the reverse side. ( 
i. An adequate cenilicate of insurance is I is not requir8d.

1 

2, Permittee shall provide a restoration perlorm,ar~e bond in the sum of$ ,.._,_ ____ _ 
3. Open cutting of the pavement is I is not pei'mitted. 
4. Otherspecialprovislons~;.,. '\{',p110'.+ ,·,LJ..Lw~~is\: ,1.,,.,.,\:J. 

\ \,•;i b,.,,_"~~,.,,,.cl, A On"4 , '· ' ~f'.'IJO.c'>.!'.--ll'""'"U:...-
. *~,\~o""\ 1-is.o ",-\- l\11 ci~"""'""l'>' e~ JL,,\d,,..J>..,_-+.,--1o~~!'l""4.c:t"-"~"""nL:-'°:' 

\ - . J '-t'1 G ,/ -. 
· ,. 1J ,, ·~ ~r !D-18-CJ-, ·---

t11 -OOUGLAS COUNTY EFFECTIVE OATE 

Inspected and approved by --------------------- .oats 

Whi\\J 
CQnary 
Graen 
Pink 
Go!denmd 

-Otllca F!le 
· County lnb~!or 
· Ols1rlct For11m11n 
• Pormlttoe (on approval) 
· Pe1mlt1Ge (on completiDn) 

I( '-I 

SUBMIT TO:· 

''" <., 

.. • -- .•" , ... ~ 
DOUGLAS c&,JNTY.~UBLIC WORKS DEPARTMENT 
ROOM 304, DOUG~ COUNTY COURTHOUSE 
ROSEBURG, OR ff 
(503) 440-4481 0 ~O-j52-0991 EXT. 4481 

~<.:,.,:,,.- ., 'J 
' .~ .. r/// . APP\JCATiONl"ERMIT[REV.7J1l1) 

~ t?/?1-Cl1Jf-~ JX;u.~ ~ 
~ {!/)l Ck._) r.1-{ ( 0U-\ I~ (l ( ( 'F,? /F&16~ "; lfku ~ 
[l~ Cbu,., J:J 'tjv"J-6 
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PERMIT NUMBER APPLICATION ANO PERMIT TO OCCUPY OR 
PERFORM OPERATION$ UPON A STATE HIGHWAY 

See Ore on Administrative Rule, Cha tor 734, Dlv!g!on 55 06M 3 52 73 
GENERAL LOCATION 

COUNTY 

DOUGLAS 

BEAR CREEK CROSSING AND 
OESIGNA.TE'D FAEEWAY 

lia YES 0 NO 

ISTEVE MARSHALL 
2995 WASHINGTON 
EUGENE, OR 97405 

IN U.S. FOR.EST 

DYES OOcNO 

0 
POLE 
UNE 

0 
BURIED 
CABLE 

=PIPE 
uu.UNE 

PURPOSE OF APPLICATION 
0 OONOit\UCTJ(JPEP'\ATe'MAINTAlN 

lYPE , 
4 " SEWER 

D NON-COMMeRCIAL SIGN 

D MISCELLANEOUS OPERATIONS ANO/OR 
FACILITIES AS DESCRIBED BELOW. 

BONO AEQUll'IEO REFERENCE; AMOUNT OF aoNO 

0 YES [ii NO 
O.A.R 73'-$5 

$ 03$ (2] 

L _J INSUMNCE REQUIRED flEFEAENCE: SPECIF"lfD COMP. °"':re 
ill YES D NO 

°"",,...... 036 , E 
DETAJL LOCATION OF FACILITY 

(For more space use back of appl!eatlon or attach additional sheets) 

MILE MILE ENGINEERS ENGINEEAS SIDe Of HIGHWAY DISTANCE FROM 
O• 

f'O(NT ·- POINT STA'l"lON · - STATION ANGLE OF CROSSING DENTER UM Rm UNE 

163.43 90 DEGREES 

p 

• 1-c -N CUITING OF PAVED OR SURFACED AREAS ALLOWED? 

f.ll YES [OAR 734·55·100(1)] D NO [OAR 734-55-100(1)) 

2-TRAFFIC CONTROL REQUIRED? 

fi YES [OAA 734-55-025 (6)] 0 NO 

BURIED CABLE OR PIPE 

DEPTH SIZE ANO l<JND 

48" 2" I "'" 

• SPAN 
Pe' 
air LENGl>f 

YES 

3-WITHIN 46 HOURS BEFORE BEGINNING WORK AND AFTER COMPLETING THE PERMIT WORK, THE APPLICANT OR HIS CONTRACTOR SHALL 
NOTIFY THE DISTRICT REPRESENTATIVE AT TELEPHONE NUMBER 440-3405 . A COPY OF THIS PERMIT AND ALL AITACHMENTS 
SHALL BE AVAILABLE AT THE WORK AREA. ORS 757.541 REQUIRES EXCAVATORS TO LOCATE AND PROTECT ALL EXISTING UNDERGROUND 
UTILITIES. AVOID INJURY ANO ADDEO EXPENSE - CALL BEFORE YOU DIG. 

SEE ATTACHED SPECIAL PROVISIONS. '· 

· . ... , 

IF' THE PFIOPOSEO APPLICATION Will. AFFECT THE LOCAL GOVERNMENT. 1HE APPLICANT SHAU. ACQUIRE THE LOCAl GO~ENT OFFICIAL.'$ SIGNATURe BEFORE >.CQUtRlNG Tl"iE O!STAJCT 

MANAGER'S SIGNATUJ:te'.. LOC'Afi' ~.R~N~M~ •• ~T~O~,=,,-c,-.-,~.l~GN-A~T-U-RE~--------~~~-~-~T=~-,E-----~~--~---------r.o~.~T.;----~~ 

APPLICATION DA TE TITLf TELEPHONE NUMSER 

x 1- f, "/of OWtM. ., lf"l.- 'I ,, '?.. 0 

fhll L!iirTTUi al'\d prov·u;" 'contalntld and anacriecJ: &.lld: the terms of Oregon Adf'nin'1stt111lv111 Rula, Cti.11pt111 -w_""_"_''_''_'_P~_'_"_'~_"_""'_:_.
0_,_""_•_'_"_'_o._p_•_''m_•:.."_'·_'"_"_"_''.:.."'_"_'._"_'"_•1_"_1_10_ .• _oee_o'_'_'"_'_"_"_"_"_'-'-'lll'-'S-"'-l(}w.w._.t_::)GORO~--"· E ATIVE: 

734. Oh.ilslon 55. wl'licn !5 by ll'li!I r11r11rt1/'lctl rnadt!I a part of !hi$ p.irmit. X 
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P•rmtt Number 

~M 352 73 

SPECIAL PROVISIONS AND CONDITIONS OF PERMIT 

Pacific Highway MP 163.42 

PAGE 03 

This permit is to cross Highway right of way under the I-5 
Bear Creek Structure with at ¥,inch sewer line. . 

'i 
3. Pipe depth is to be a minium of 48 inches below road grade and 

at least 6 feet from the structure footings. 

4. The Pavement and backfill shall conform to Douglas County 
specifications and be restored in a manner acceptable to 
Douglas county. 

5. Applicant shall advise the District Manager 
representative (440-3405) at least 48 hours in 
collllllencing work (OAR 734-55-040[1]). 

or their 
advance of 

6. Call for iitility locates before you dig (1-503-673-6676). You 
may be held liable for damages. 

7. A copy of this permit and all attachments shall be available 
at the job site during construction. 

a. Any highway signs and sight posts removed for the progress of 
the work shall be replaced as soon as possible and no later 
than the end of the day. All damaged signs shall be replaced 
by the Highway Division at the expense of the applicant. 

9, Applicant shall be responsible for repairing any and all 
damage to the highway roadbed, ditches, culverts, guardrail, 
or any other highway facility or appurtenances. Any damage or 
debris that involves highway safety shall be repaired or 
removed illllllediately. All other repair shall be completed with 
30 days of occurrence. 
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• Southern Pacific Lines 

Lucky Duck Camp~round 
1435 Curtin Road 
Curtin, DR 97428 

AITENT1DN: Mr. Steve Marshall 

Dear Mr- Marshall: 

L-Anlauf C-616.10-X 
October ii~ 1994 

PAGE 04 

At~ached ~rQ duplicate ccunterp~~ts of licsnse ag~eement to cove~ 
~he 4-~nch sewer p~pel~ne you propose to place across our rightof way ~t 
Railroad.Stat~an Anlauf M~l~ Post C-6ib.~O. 

Please revie~ and have beth cop~es executed~ insert effect~ve date 
and return them to this office for our further handlinQ. W~th return of 
t~e agreement, also furnish a cneck made cut to Southern Pacific Transp 
=o. ~n tne amount of $5~~-00 tc cover document preparat~a~ fe~ ~n the 
amoLlri t of $4.t;.S. (H) and $ .... 'Qai..(H) ao...,·an ce o:t- annL\ffi charges. A 'fl..\!. l y 
~~acuted ~ounterpar~ o~ the agreement w~:l be return~d for you~ r~co~ds. 

!f th~a work w~ll be done by an ou~s~da contracto~. you must advi~a 
~he n~ms and address of the contractor ~n order that w~ m~v ~roce~s our 
stan~~1-d R~ght o~ Entry perm~t ~~t~ ~n~m p~~o~ ~o commencernant of warl~ 

·~ your awn forces ~erform this wcrg you must noti~~- ~~e Offic~ 
~.J.nee:~ ?R~OR ta YCIL\r"" planned :::u1nrnent:.emer:t of wor-i.·. DO NOT PROCEED 
"'ITH WORK UNTIL CONTACTED E!V THE OFFICE ENGINEER. 

Fa~ th~s form to~ 

9.~.T. Co. (EngLnaar~n~ Insp~ctLon) ----- (916) 799-53:1 0 
S.r·.-: Co. (District Roadff1aste.-) -------- {~•(!::-.;:: 3.:.1-57l4 
J. H. Sm~th. 48134 E Comme~ci~l St. Oa~r~dge~ OR ~7463 
SF· T~l~~om ~------------------------ ~415) 905-5096/~073 

T·ype o'f wc,r~:.: ?>OPE?: 
Pro po :=. li'C.: d .a. t e •.,•o'.'-"..-'.-:k~,~::-=~"-...,,""'~c"'.._."""~--=>'--:--'"'-~?'"''-"'"--"'"'"'--t---"L-!...!!:!A 

8c:1r1tac::t person: 
F·hone: 

OC) fo 
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-:z-

Please be adV~$ed that no wor~ can begin w~th~n ~ailroad"s rLgl,t of 
~ay unt~l yoL1 have contacted S.?. Tel~com at i-B00-283-4~37. Tel~cam 
~~ll advise yau ~f under~round ~ib~r-apt~c f~c~!~t~e~ ar~ invol¥ed ~Lth 
your project and, if so, th~ telephona numbgr of the cabl~ comp~ny that 
you w~ll be required to tontact. S.P. Telecom w~ll also provide you 
~ith a control number wh~ch must be shown on th~s form before f~x~ng to 
the above locat~ons. 

If vtu have ~ny fur~her questions. please contact the unders~gned 
on (213) 790-6966~ 

~nclo-sure 

c-

Yours tr\..1ly, 

J. W. IVANUSICH 

Mona~ c~~:·e 
Sy: E:";?~H.iillnd/ 

Lease Clerk 
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c.s. 34(•0 

LUCKY DUCK CAMPS~~ PAGE 05 

LEASE AUDIT 

No. 

Apr"'i.l 1~ 1 l.991 

RELM!Sl C-616.lO-X 

UNDERGROUND P1PELINE 

(SEWER - WATER - STORM DRAIN - ETC.) 

THIS AGREEMENT, mad" th:\fi I~ ~y cf ~'TZ:'cJ!! E:o'IQ. i.c;i<1' "/. 
by and between SOUT~ERN PACIFIC TRANSPORTATION CO~PANY, a corporation 
(l-icensor), a.nd STEVE: MARSHALL~ LUCKY DUCl< CAMPGROUNDS, a 
corpo~at~on~ a.ddres$: 1435 CUR~IN ROAD, CURTIN, OREGON 97429 
(Lic:an"3ee); 

WITNESSETH; 

1. Grant cf Rights: Licensor hereby grants to Licensee the 
r~ght to const~uct, ~ecanstruct. mainta~n and operate, s~bject to the 
terms oT this ~greement~ a 4-inch sewer pipeline (nerein called 
''structure''), at or nea~ Anlauf~ Co~nty of Douglas, State o~ Oregon 
~" the locAt~on shown on the attached pr~nt of Draw~ng C-616.10-X 
dated October 3, 1994. 

This grant i.s subje~t and subordinate ta the prior and ccnt1nu
ing r~ght ot Li~ensor, ~ts successors and assigns~ to us• all aT its 
property ~" the conduct of Lts bus~ness, Licensor reserving full 
rights, cons~stQnt with the rights herein g~anted, to construct, 
r~construct, ma~ntain and operate ex~sting and addit~onal transpor
tation, commun~cation 3 pipeline and power facilities upon, over and 
bsnQath its premisQs. 

2. l d@n ti fying Markers; Ma!~·.ers in Torm and s.i.:?e ~a.tis factory 
to Licensor shall be installed a~d·constantly maintained by Licen5ee 
at Licensor's property lines or s~ch locat~on~ as Licensor ch~ll 
designate and shall be relocated or removed by Licensee upon requ&st 
of Li~ensor. The absence o'f markers does not constitute a warranty 
by Licensor- that there are no subsurface instal!ations. 

3A Costs: Upon 8xecutian hereo~, ~icensee shall pay L~censor 
FOUR HUNDRED FORTY FIVE DOLLARS (S445.00J part~ally to de~r~y cost 
o'f handling. 

L~c~nsee shall bear the entire cost o~ con$tructing~ recon
st~uct1ng~ ma~ntain~ng and operat~ng sa~d structure on Licmn~or·9 
prem1ses. L1censee sh~ll re~mbwr~e Licensor for all co~t and expense 
to Licensor in furnishing any materials or performing any labor in 
c~nnect1on with such work, including, bwt not limited tof installa
tion o~ false~ork and ether protection benea~h or along Licensor·~ 
tracks, and ~urnishinQ such watchmen. flagmen and insp@ctor~ as 
l-icenscr de~m~ necessa~y. 

-1-
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June 23, 1994 DEPARTMENT OF 

FISH AND 

WILDLIFE 

Steve Marshall 
SOUTHWEST 
REGIONAL OFFICE 

1435 Curtin Road 
Curtin, Oregon 97428 

Dear Mr. Marshall: 

I have reviewed the proposed sewer line construction route and otter the 
following comments: 

If at all possible, connect the pipeline to bridge crossings. 

- If the line is to be buried in Pass Creek, or Bear Creek, excavation can 
be done between July 1st and September 15th. Pipeline should be 
below the potential scour level of the creek. 

- All streambed material which is removed must be replaced in original 
gradient. 

- Minimal streambank vegetation shall be removed. 

- Is there some sort of precaution or plan that addresses leaks for each 
creek crossing. 

- Ditch digging for the pipeline should be done when water is absent. 

If there are any further questions, feel free to call and we can discuss them. 

Sincerely, 

'])~C4~ 
David A. Harris 
Habitat Biologist 

SC 

• ' . 

-
4192 N Urnpqua Hwy. 
Roseburg, OR 97470 
(503) 440-3353 
FAX (503) 673-0372 
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~-.. ~,--, .......... APPLICATION AND PERMIT TO OCCUPY OR PERMIT NUMBER 

~""'""' T . PERFORM OPERATIONS UPON A STATE HIGHWAY I 3 52 73 Sse or~ Administrative Rulo, Chaotor 734, Oivl$lon 55 06M 
~ 

GENERAL LOCATION PURPOSE OF APPLICATION 
• r 0 CONSTAUCTJOPER.4TEIMAINTAIN1 

HIGriWAY HAMG ANO AOUTE: NUMBJ:A T1'PE 

0 POLE 
PACIFIC l LINE 

~1-Nf'AY HUM'3EA 1;;LAS T1'PE 

001 
D BURll:D 

CABLE' 

-·~'?"NE.AA~ TYP£ Iii PIPE 4'1," SEAR CREEK CROSSING ANO LINE SEWER 
fNN. AEFE.AENCG M.lP NUM~ I DE~Tl::C ffif.EWAY I iN U.S. FOR~ 

OCiYES ONO DYES @cNO 0 NON-COMMERCIAL SIGN 
l<f'PLK:ANT ~ N«J AOOflESS 

rsTEVE MARSHAL I n MISCELLANEOUS OPERATIONS ANO/OR 
FACILmES AS DESCRIBED BELOW. 

2995 WASHINGTON eoNO REQU~B) REFE~: AMOUNT OI' "°"" 
EUGENE, OR 97405 DYES (Xl NO 

OAR 734-5.S 
$ ~6(2) 

L _J INSURAHCE R'OUtA&O AEF'GAENa:: Sl>'ECIFleD COMP. OA."f'G 

[ll YES n NO OAA~~l w I J nn 

DETAIL LOCATION OF FACILITY 
(For more space uae back of application or attach addltlon&I sheets} 

MILE Mll.O ENGINEERS ENGINEERS SIOE ~ HIGHWAY 
00 

DISTANCE FROM BURIED CABLE OR PIPE . SPAN 

POI,,,_ ·- POINT STATION ·- STATION ANGU! OP C$iOSSlNG 

163.43 90 DEGREE> 

--
\ 

1-0PEN CUTIING OF PAVED OR SURFACED AREAS ALLOWE07 

IX YES iOAR 734-55-100(111 0 NO (OAR 73'4-55-100(1)) 

2-TRAFFIC CONTROL REOUIRE07 

fi YES (OAR 734-$5-02516)) 0 NO 

ENTER LINE RM UNE DEPTH SIZE ANO t<INO CUT U:NGTH 

48" 2" I '1" ~ES 

3-WITHIN 48 HOURS BEFORE BEGINNING WORK AND AFTER COMPLETING THEP_EAMIT WORK. THE APPLICANT OR HIS CONTRACTOR SHALL 
NOTIFY THE DISTRICT REPRESENTATIVE AT TELEPHONE NUMBER 440-3405 , A COPY OF THIS PERMIT ANO ALL ATIACHMENTS 
SHALL BE AVAILABLE AT THE WORK AREA. ORS 757.541 REQUIRES EXCAVATORS TO LOCATE ANO PROTECT ALL EXISTING UNDERGROUND 
UTILITIES. AVOID INJURY ANO ADDEO EXPENSE - CALL BEFORE YOU DIG . 

. ·.1:' 

SEE ATTACHED SPECIAL PROVISIONS. 

F' TH! ,....,_,OSCO APPLICATION W7t..l. Al'"FeCT Tl-<lij \..OCAl. GOVEiRNMEm, THlii: -'PPt.JC>.NT SHAU. ACQUIRE n-4E LOCM.. GOVEANlolE/'ff Orl'JCUU.":S ~IGNATUAE SEFOAe A.COUIRlNG THE Ol&TRIC 
~~·s~"""ruRS . 
. OCAl. GOV,ANMllNT OFFICIAi., SIQNA.1\JA' 

APPLICATION OAT!? TITLS. 

1-1,"f'f ~-

OAT.E 

TELEP'HONE NUMlliiR 

"f't'Zr"I fl'Z-0 

.t..PPl'IOVA.L. DATE 

l 
'f 
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Pormtt Number 

SPECIAL PROVISIONS AND CONDITIONS OF PERMIT 

Pacific Highway MP 163.42 

J 

This permit is to cross Highway right of way under the I-5 
Bear Creek.Structure with at 2 inch sewer line. 

3. Pipe depth is to be a minium of 48 inches below road grade and 
at least 6 feet from the structure footinqs. 

4. The Pavement and backfill shall conform to Douglas County 
specifications and be restored in a manner acceptable to 
Douglas County. 

5. Applicant shall advise the District Manager or their 
representative (440-3405) at least 48 hours in advance of 
commencing work (OAR 734-55-040[1]). 

6. call for utility locates before you dig (1-503-673-6676). You 
may be held liable for damages. 

7. A copy of this permit and all attachments shall be available 
at the job site during construction. 

a. Any highway signs and sight posts removed for the progress of 
the work shall be replaced as soon as possible and no later 
than the end of the day. All damaged signs shall be replaced 
by the Highway Division at the expense of the applicant. 

9. Applicant shall be responsible for repairing any and all 
damage to the highway roadbed, ditches, culverts, guardrail, 
or any other highway facility or appurtenances. Any damage or 
debris that involves highway safety shall be repaired or 
removed immediately. All other repair shall be completed with 
30 days of occurrence. 

~:felt? 
-/h.J,;i I~ ffµ_ dh !!J fPi~J"),, I ;_ 

C)\/ ??""rA-~P (7/IL?,,,J- {(""J-- :z:~ ljrl7~ 

~ l,vc~ DucL~ 2' ~r 
<ftll~ .-fl,LJ a._, fl 
p:;; pp-(u,r..,..,_,/- 5~ (.,<J;:i~ 



40783 
Control No. 

$ L{2s=~ 
STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
PERMIT NO. j09c/~ i_(<-(7':>?() 

#7 
fee 

[¢}--..New Construction D Repair D Other---------------

r>ermit Issued To Cfz 11-TL LE-s 

(:14 .,,/· ,,,. PERMITS ARE NOT TRANSFERABLE 

V ?;;/ ALl.-·WORK TO CONFORM TO OREGON ADMINISTRATIVE RULES, CHAPTER 340. WORK 
~ \/ ,./.SHALL BE QPNE,BY PROPERTY OWNER OR BY LICENSED SEWAGE DISPOSAL SERVICE . 

• ~ .;\ \_... •• / ~MAK§,.NCfCHANGES IN LOCATION OR SPECIFICATIONS WITHOUT WRITTEN APPROVAL) 

~ > ·.' . \~::>'fl'' I SPECIFICATIONS ~. ;J I 
:, 0f.'fffATION DATE LC:> -;:tc;- 'JS: TYPE OF SYSTEM ~;ri.LC#f2 

·:. ,· s,_,,_ I? lc:u-S Design Sewage Flow -:!. cf w Gallons/Day ("21-,(_. 
sWu,f- 'Jv I z..cx::> <Vrr=-

Tank Volume Gallons Disposal Trenches ~ Seepage Bed(s) D '=}: c;t)f,.."l Square Feet 

Maximum Depth 3 6 inches. Minimum Dep..!_h :.J. c{ inches. 
Shic . .i-

PrBSSUrized B_ Minimum Distance Between Trenches 

Linear Feet 

Equal 0 Loop D Serial¢_ 

Total Rock Depth /7__ inches. Below Pipe _<;;:.~- inches. Above Pipe 2 ... inches. D Rake Sidewall 

Special Conditions (Follow Attached Plot Plan) -~~~u...o.1~-~~£.ec.L-~..,,....~=~1,~_,f-e,-'-'~-'b-·~~~-~C...=~=~~-L/'=-------
yZ/ (ei, J @p/'Kf/.G,./ pf~J lb (1hf(1=efci%c<. ~:;> fvefo· 

PRE-COVER INSPECTION REQUIRED - CONTACT 

CERTIFICATE OF SATISFACTORY COMPLETION 
As-Built Drawing 1- + ! ' ! 

i i ! 

with Reference Locations i ! I : 
f i : ! 

Installer 
! ! : ! : ' 

... ,,,,,,,,,,,. ! 
' ! ' 

! ' ! I i ! 
' 

' 

! ' 
! 

! ! ' Final lnsp. Date 
i ' ! 

.. -~~- : ' 
' ! 

-······· 
' 

! ! 
' ' 

D Inspected By ! : ,-·: :--·-1-·-:··-
! ! ' ' : -

0 Issued by Operation of Law ' i ' ! ' 
! - -

·---~I:.::······ ! 
' ! ! ! 

! i 
······· .. 

; ! 
..... L. ; ! ! ! ' ' 

·• ..•. - -

0 Pre-cover inspection waived ' : 
! ! ! ' ! ! ! 

pursuant to OAR 340, i ' ! ' ! ! ! 
! 

! I ! ' ! : 
.... , ···-·-- ·-----· 

Division 71 ! ! ! ' 

! ! 
' 

' ·:···-·:· i ! 

-t-· ---, - ! ' ! 
·- I ! : ' ····~ ! ! 

: ! ! ! i ; ' ' ' 

+'- ! 

' . -·· +frr 
! ; 

' 

I ! ! ! i- c- ---· .... 
'! ! +, ! 

: ! : ! ! ' ! ! 

In accordance with Oregon Revised Statute 454.665, this Certificate is issued as evidence of satisfactory completion of an on-site 
sewage disposal system at the location identified above. 

Issuance of this Certificate does not constitute a warranty or guarantee that this on-site disposal system will function indefinitely 
· 1ithout failure. 

(Authorized Signature) (Title) (Date) (Office) 

DEO/WQ--121-{R 1/94) 

OFFICE COPY 



. · 1r1r:!;·t111~1~'. l~t-M'~·· ~ :!·(. ::. : 
II i~ ~ '. ~~~·:. ~ .. : ·•t "-- .... ..,. 

7B 

' .•. , . 'tO'"·w'.•t,·" :',., ...... ". ~ .. ~' '' ' 
• ··. '·.~J~L!1·J..t.(.~11·'·~"·r'.··· 

. ., : ~ . '· . _ ~ ITP1 
~"!·'::.·, '. · : · . 

· ti,;..cH· ·. t·• • <r ... • • 
. ''" • ·~~ '(}If}:: DJ.1ttl , , ·1 . : , · •• ,~1/~,y·;f* .. ~: >· · · .:. , .i·" ,~~ 
j ~. ',,, . ~" !'>i'"! ll·'': ,,,. .... ... ' 

. ; . . ~-~· .,~d ··- ~~'ta.'~ ~,; '', . ' 
·: '. :1'.,.111:.C, .... ~ . .,.' . ' ·:-, f!RsEHT:J: "lhn t fCRllE:.iT Vf·~1li'ER CO., o 
.. ~ ~i'1~11 i1\'i11,organie.c1d rmd ox1~ting under and b;1 .,J rtue c,f 

"'tb>J 'l•.'i(tfXtr ~\It.to or·.o~.:1gon, with or.rice and pr1r.clp11) ol1co 
7J>t-1:>v11l'tMi~ i.1:'llllli:•ne., L•nl) County, \J1'01ion, 1n oona1deutttl<ln "f 
''·th<1 ·~i.a·:ot 'l•js~aftd nollOO \:~:10.001 Dollara, ..1,nd oth<•I" v·:l11nbl 1 

:oon.~\\1ou.,"\o 1t pa1d b)' SCHOOf, l>Is·rRICT NO. 56, tle:urJ13 -
~on:rityrOFif?.0111· 'dci<aa here~f gr1.nt, bargain, ael 1 and r. c n\•<:y uc, t.o 
·.iial.d''·"Hoor.. l>I:!'l'RICT l'IO, S6, Dougln:111 Co·:mty, Oreioon, 1ts succ~:;
·i80l·'.ai, ~tii;I' 4" ~ lgn1 ,. &ll · th• t'oll<lWillf! 1•ea l prop er ty, w1 tJ·. \.ho ton
euan~ts, haro;l!.U!uentc and a::·pw•tennnet'lB 1 s1tu11.t'!!d in the County 

•. o: ~u!].a1 11nd Stat,e ot Or•~:on, bounded and described as J'0Jlov1s, 
.i~wi"tli<···. 
;._' .. /; ; ~I 1·,i_.,· . . . , 

· ";~ ~;ri.tgs.~1111'1(' •ta P~.int on the Eaater11 rlp:ht or "'''1 line 
! ~or .P•c Lt'lo lilgtu11i7 bi\llllt.er 99 nnd the Sou t.h~rly r 1~h t 

':·:ot .. w.y U.M of the Beu· Creek Countr lioad !lumber l'2, 
11111d ~··.,lnt 'on1ng )1), 7.::: feet 'llorth and 1J6l.l0 fc~t 

. li,,at o:· the toutheaat -::o:r-ner of Section 19, 'l'o•ma!11p 
C'l'So1.:.t.i1" .Httnp;6 4 tleat or the 'llillnmette ,;:erld1an; 
then::it> 3, >.J" 3$ 1 45" •', 307,llO rcGt along the east
fPly rl ·1'1t or """Y line of aai<l hl~hway to a pulnt; 
thence ··~round a 1790.S foot re.dtus cul'Ve to the lQrt 
t~~e lon': chord or 'lllhicb bee.ra s. 1,2° .34• 15" ~··· 
613.411 l'eet to a point on the e~.sterly r1P'.ht of' N•l:V 
line 01.· 11.id hie-)\way; thence South 45° 59' JO" t.ll>t 
1::·$,05 !'eJt to A point in the Ct:ntor or ta~a (.rE-el: i 
tl:ence foll.,w1ns the C(·nter of J aos Creek the follow

.1r.g, co·:\l"aea and d111 t>lnc ee: !forth 71• ~ 56• 30" Ea J t 
326.)7 1'eet, thence Not·th ic;~ J)' JO" Ea.st .?18.0rJ 
t~et, t;iene•J South 76° 301· 15" Fast 15'5.71 toot, 
tbenoe 1:ort.t1 so• .35' i;;" !.a.st l?0.35 !'eet, ~!-.or:~~ 
North 114• ~61 Ea:st 71.59 feet, thence iiol'th 1'? 0 .iJ 1 

3r.i• Ea.•'- 74.98 feet, tli!!lnee liortl': 32• C'/' 115" ·::e•t 
6';.24 /'"et, thence ••trr1h 65° 19' )O" /lest 162.JO 
r.iet, t!lenco horth 37° 52• 15'' I:ast l40.h2 feet, 
t 11ence ~·ortJ1 44ci 51 1 East 10.7.27 feet to a point on 
t!1e So:1 !.herly rtgh t or way line of U:e E ear c ree:< 
C1iunt7 head; thence horth 59° 2,f' 15" ·:;e,t l;i$.1'7 
rnet •lc>ng the Southerly rlp}ll of' way l~:ie oft.~., 
lJ,;sr G1·01k Count)' hoad to the true point of be.,.ln
nln~, 1ill in uou~las CDunty, Ll"~~on. 

Subj•c' to the fr.illow11'~ reservu tlon: It is und·!!'
stood ""d 11greod betw•1>1n ~·o.HRES'I' ·;~;i;:::F,R":o., a c·,1·
poratl" ''• Gt'1ntor abov•! named, nnd SCnUUL D~~TRi1;:: 
U•i, 58, ->ou11liu Count;-•, Cre?:on, ·J::-untee !luovo r..11•1t:J, 
th11t 1r: the event a1111d Grantee shr.iuld d11ddu to 
a.ill Sfi 1.1 r1111l propert~ above dc~c1•ll::ed, then ur:•l 
in aucl' event aaid pro~ er ty ahaJ l 1'1i•s t be off'er.~ 
r,,~ ••l'• to Gran tor •be 10 n&111.,d, t ta 8uccesso1•a .u.:l 
illndgn:i, fO::' th .. 81.!m Ol' :a:l ,000,00 r.nnh, '11'\d sucl: 
of'~or tc: be mad• in 1rrit1nii:, dlr"6c\.ed to i'.runtor 
al,,>Ve '""~od, it.a 11uccel1uor11 and e.soln1s 11t th., 
}113t i<!""•n llddreit• or !•N<ntor, j ts S\ICCftS$Ol'S ar.d 
ar..111rnr. an<.! in the ""ont lAid oi'fer shou1c be ac.-
c<uted ,.,lth'...n )0 days from and "rt.or the elate of 
it" r~c.,,pt b7 P,;rantor, 1ta llJCt!llSUOrS nnc! llSs10;1e, 
u .. m G1"·Jlteo above n·tnmd h~reby covenant.~ 1rnd 
-.,, ..... _,ftS · l mt1\c"e, 0Y.crut1• "'lnd 0~~1 ,·v"'r ~"'; ,... ........ ~'""-·· 
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'An•l JlOH!i·.S·r Vb-ll:Ui CO., an 1r•13on Cor,,or1\tion. Gr·•ntor at ::ive 

r·&~h•J\ d-:.i-11 ':o·roi\iln t l r» •nd 'If 1th tho a boy• n1.111ud Oran t< •, 1 ti o ;r ... 
c•w11>r• a.net a,a·t.-n• tb:at ·i~· 1. la.wMl7 Joiitid 1n. rae o1=-ipl-o or 
th• "bovo fP._.'lt1td pre•l•••• that th., 11bovtt o:r•inttd i:re~11oos ar, 
fr11• f1"•1t11 all enC\Dbr1n.cea lnal~:t1ng t&xo:; dut- und pay .. hlo _ror 
1h• per~ •:I otu.111\@ Ju.nt JO,. 1'}50, 1tx~•ptinft. thti r111111rve 1:1on ner iln
abeve JJt. r1u•<.;h and t.nat tt. •lll nnd lt1 auocfJ.11or1 an<.: 1s.tl".n1 
1htll w-1l"r1nt and tor•Y•r dtr1tn!'t "j\e abova e-r1.nt•d prta11ue1 tnl 
tVtrJ"I)' 01n•_t An·' }'•reel t.haif'•)Of a.,'\.ln.!lt ti'.& l•wt'ul cla1mn Hn·1 dt>· 
rranda o;' tll pai·•onA 1'fHJ11St101v11r. 

.... ·· 
•-ll 

C.>".L.'lt;r 1f Lar11l 

On th!.1 ."?:'th deiy t)J' l.larc.h" ii;.51 t b(.lftiru ne nrinc:irlld 
_!"1:, P. i10Rl1t·~ _ nnd _JOJl1 L, fE1l,U~:L_ .--..--~o-.r. TC:~-
;·?r')ona)]yJ:o:in.m-;-71'!-..:>, l·eln,7:lru1) 3~.:>rn,---urc.-ssj' t.:1a.l :·,1;:, t.r.·: :l~d 
-~'>d, }··~~~hi;,i'l' --~---' ls 1l-.n I re.-~1dont.. :lnd ~10:: t1c :Jli1 J 
~UTi!Da.~·Ji1 .• TC_, ____ , 1~ lhl' ~·lCl'lf!.t.~ry ot" ~Vr.h.S'l' ',-~.;.:.·;\ 
\. 1;,, t::i. ;•1 •. t.L;., f,n,'i).c.-a 1.r.-r1·or11.tcn, and t:1c;. t.~10 ~oJtil •ffl1•.: t<· 
.J•tld lnstrr.n.1•u:. l:i tt1··· 1;o:"p:'l1·ot.-· n·::il ·11 t·1td 1.<11·t"Or&ll•)r. 1 ~~:· .. : 
1:111". t.::~ ~!iitl :r1'1trt..m•r1-:. Wff.U ~1.-·red: •n·· ~1.·:t]l'ld cir1 ~ol~!J' 01 1'\!(! 

~ .. 1i·t.1>r·lt1Jr, l•; J1l1~htr~l;i •Jf ll,:J r::>•1r-d ·! iJtr·cct-r·: "r;: :"t11 

2!;,.. r. iOl;k~~U: ---- uu' __ JOP.tl L ,.J..fill.t:.l~----·· 
111'1'.1101lt:l1cd ~·.!:T\1"rj 1 t·um11r.i tc> t-;,. tne i'rc.:u i,c:. snn .:it:o.J .. I ,·•'d 
', 1lr·1 o· ·1 t \ .,_. • 
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, 
D8Jl,'l.1'tment of Environmental Quality 
;.:ta te of Oregon - Roseburg Office 

8.E: Formal Variance; As pertaining to O.A.R. 340-71-220 Standard Subsurface C>ystems 
Item 2i - setbacks Line I - groundwater ••• 

Sirs, 

r' 1-f 

When Staff was in the initial evaluation of the complexity of the Bear Creek Road pipeline, 
several factors had determined to place this pipeline on the North Right-of-way of the ~oad. 

When the Southern Pacific RailRoad was consulted, the Staff Engineer (Hand) requested that 
the line be located North of the crossing, as to not disturb or interfer with the electronic 
crossing devices and accompaning electrical power hook-ups. (See Wert Drawings Sheet //3, 
designated C-616.10) With the line North of the crossing, he felt that any future work on 
the crossing would not affect the opera t_ion or placement of 'this pipeline. 

The physical closeness of the Curtin General Store to the Roadway also was a major factor in 
the North side placement. The Storefront is actually on the road and has two gas pumps 
that sit very close to the Right-of-way. The fill opennings to the underground rras storage 
tanks (located adjacent to the front porch) would indicate that the tanks could also be 
very close to the roadway. The contractor, Schaumburg Enteprises INC of Cohurg felt that 
it could be dange-rous, to bore close to these tanks, not having a documented history on therr .• 
It also was discoei;ied, that there might be a business interuption for the '.>tore and the owner 
would request payment for this situation. There is also a well located on the RailRoad 
Right-of-way that serve the Store and other locals (See :f\·;ap A) this well i.s not i1r.pacted 1--y 
the pipelines route. 

f\nother factor O'r: the }iortherr. rlac8~f'n-'.: tJas -f: 1·e region adjacent to I-5' the Sou.tb si ~? 
'f Bear Creek Road has a steep bank and guardrails where it would have been difficult to 

c--:Drk and maintain the pipeline, whereas the Northside provided ample room for eq uiptment 
a.nd any future retrofitting of the bridge supports by the State. (6 1 from bases). p12w1J1~ "(:l '' 

These several factors were involved in the Northern placement of this line on Bear Creek 
Road's Right-of-way. 

Feel free to contact me at 942-9820 (503). 

Thanks, 

LUCKY DUCK CAMPGROUND 
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Beg1nn1ng at the 1ntersect1on or the Westerly 1 lne of the Southern Pad fie RaiAroad :;; 
right of way and the Northerly line of BeAr Creek County §oad; th!nCe North 54 18' ;: 
\lest 95.6 feet along said northerly line; thence North 30 02' East 100.00 feet 1 thence: 
South 54 18' East 9§.7 feet to 1 point on the West line of said railroad right of 
wav: thence South 30 02' West 100,oo f~et nlong sn1d w~~terly lin' to the phce of '· 
beginning. 
Together with a perpetual easement over a strip of land 4 feet in width the center-
1 ine of which is described a~ follows: . 
Beginning at a f)('1nt wh1ch 1s North 30° 02' East 100 feet ;ind North 54° 18' I/est 2 
feet from th• intersection of tha North 1in1 of Bear Creek County Road and the West 
line of the Southern Pacific Railroad right of way 1n the South half of the South-
east quarter of Section

0
19, Township 21 South, Range 4 West, Willamette Meridian; 

thence running North 30 02' East 349.3 feet to Pass Creek, for the purpose of 
laying and maintaining a water pipe line on the surface of the ground.------

~ . 
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fa,PPlICATION FOR VARE!cCE FROJ.': ADl"I11ISTllATIVE RULES R.ECFllTIND ON-SIT~; SEWAGE DI'~fOSAL ~ys~·,;r:_, 

VARIANCE PROPOSAL 

To; Department of Eiwironmental Quality 
STATE OF OREGON 

Re: Requett to encase 4" sewage pipe with 6 11 metal 

Findin,qs: As the sewage line was near compHtion, a household well was discoveited to he 
within the setback requirements, The enclosed ll'ap shows the location of this 
well. 

Proposal to remedy problem: The CertainTeed Certa-Lok (TM) VIP Restrained Joint PVC 
~'unicipal Water Pipe sys~em that has been installed, '>lill 
be removed. A ,oc lid weld 6" high strenght metal pipe will 
then be placed in a manner that the sewage pipe has protection 
within the setback distances. The contractors will then , 
backfill and. compact the trencr. to County Specs.~ ~(, •"'Sla1/I Ajot 

- To Address the issue of water quality impact, it would be 
the desire of Marshall to have the existing well water 
tested previous to the pipe being replaced, tllen retest the 
well water at 90 days, then again retest at 180 days. If 
any negative results are determined, further studies to find 
the source will be made, and solutions implemented, if the 
problem is related to the sewage line placed in the County 
Right-of-way of Bear Creek Road, Curtin, Oregon, 

Thank You for Your Consideration, 

942-9820 

LUCKY DUCK CAMPGROUND 
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DEPARTMENT OF 

TRANSPORTATION 

District 6 

March 8 I 1994 FILE CODE: 

Charles & Jeannette Marshall Trust 
Box 17 
Curtain, OR 97428 

Attention: Steve Marshall 

Reference; Proposed Installation of a sanitary sewer line 
within state right of way. 

Dear Mr. Marshall: 

As per our conversation of March 6, 1994 ODOT will review your 
engineered plans for the installation of a 2 1/2" sewer line within 
state right-of-way. Issuance of a permit for installation of the 
sewer line will be contingent upon your acquiring all necessary 
approval and permits from County Planning, County Public Works, 
Department of Environmental Quality, Department of Fish and 
Wildlife and Southern Pacific Railroad. After these requirements 
are fulfilled ODOT will issue a permit only when the applicant 
reviews the conditions of the permit and agrees to meet or exceed 
the requirements. 

s;;;; '/)Jiid 
Anthony Miller 
Permits Specialist 

cc: Mike Luttrell, DCPW 
Jim Irwin, DCPW 

• PO Box 104& 
Roeeburg. OR 97470 
(503) 4'0-3405 
FAX (503) 440-3478 
734-2025 (5-93) 

1: 
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( fl !/Ctc hYNt4/- VJ 1--1 z / 
APPLICATION 1.o PERMITJ..Q..OCCUl:!Y-0~ PERMIT NUMBER 

--·· "'""" T PERFORM OPERATIONS UPON A STATE HIGHWAY I 06M 352 73 S<H OrlO<lon Admlniatrative Rule, Chaot<or 734, Olvlolon 55 

GENERAL LOCATION PURPOSE OF APPLICATION 
(TO CONSTRUCT ,Qf'EAI\ TEiWJM' AINI 

'y N~l .\HOIK>UTi. HUMMR 
,.,,.. 

' POLE 
,,.CIFIC 1 0 UNE 

-v...- 1:LAS TYPE 

0 
8URIED 

001 CABLE 
-1~9"1 mo. Ea PIPE BEAR CREEK CROSSING ANO UNE 2" SEWER 
~-~NC! ~ NUM8Ef't '~TED AlllUWAY I '[]~~ST [ik NO ID YES 0 NO 0 NON-COMMERCIAL SIGN 
~ low.IE Ni#:J ~ 

rsTEVE MA:RSHAL --, n MISCELLANEOUS OPfRATIONS ANO/OR 
FACIUTIES AS DESCRIBED EIELOW. 

2995 WASHINGTON """" """"""" "'"'...........:: """""" °' """" 0 YES [jJ NO 
OM_.. 

$ EUGENE, OR 97405 1$Jt> 

_J ~F\EQUl.JWJ -NC<. 9"1C11'11D Cl:JWI/'. Dit,,Tt L 
fii1 YES D NO """ ~ii. s l . 191 

DETAIL LOCATION OF FACILITY 
(For mo,. -oo UM beck ol oppllcatlon or attach 1ddltlon11 shMto) 

MILE MILE ENGINEERS ENGINEERS SIOE a' HKlHWAY 
QA 

DISTANCE FROM SllAIEO CABLE OA PIPE • SPAN 
PO<NT ·~ POINT STATION ·~ STATION ""'3LE a' C>lOSSING ~R LIN! 

163.43 90 DEGREEl 

..,, 

"1-0PEN CUTilNG OF PAVED OR SURFACED AREAS ALLOWED? 

:rn Y~S (OA~ 73'·!5-H>l~7)) 0 NO [OAR 73'·55-100(11) 

2-TAAFFIC CONTROL REQUIRED? 

fi YES (CAA 7:).4.5~~ 1en 0 NO 

R/W LINE DEF't>< 8'ZE .ANO KINO = LEl"3TH 

48 11 2•0/1 •Es 

3-W!THIN ~S HOURS BEFORE BEGINNING WORK AND AFTER COMPLETING T}{f_ PERMIT WORK. THE APPLICANT OR HIS CONTRACTOR SHALL 
NOTIFY THE DISTRICT REPRESENTATIVE AT TELEPHONE NUMBER 440-3405 . A COPY OF THIS PERMIT AND ALL ATTACHMENTS 
SHALL BE AVAILABLE AT THE WORK AREA. ORS 757.5-41 REQUIRES EXC>.VATORS TO LOCATE AND PROTECT ALL EXISTING UNDERGROUND 
UTILITIES. AVOID INJURY AND ADDED EXPENSE - CALL BEFORE YOU DIG. 

SEE ATTACHED SPECIAL PROVISIONS. 

TITLE OATI! 

'If'~ ~o ~IC.4~ 'Mii ..l..F"~-.cT THC LOC-'l. OOVl&RNUCJ..n", ™' ~UC>Jo.IT ;1-1..i..u... ,O,CQVIAli'. T"Hi l.OCN. aove:nHMeHT orric1.••.1.:o OICHAT\lf'IC tKrOMt l\CQUlftl'NQ me. DIOTl'llC W ~R'll~n.Jl'E 

i1 ..OVERNMENT Ol'FICIAJ.. 3KJNATURE 

Al"P\.IC>.TION DATE TITLE 

'f-{-9£ 
WlfM.tl ~1 ~llbOn app-o~ t>y thti ~t1mtH'I\, IN! J.DPl~•nt 11 1ubfoim 10, •cc.pt• •Nl 1ppro~oe~ 

TELE.i-HONC NUMBER 

14I-1?i W 

'9/}/f-1 



(IM 352 73 

SPECIAL PROVISIONS AND CONDITIONS OF PERMIT 

Pacific Highway MP 163.42 

Thia permit is to cross Highway right of way under the I-5 
B•ar Creek Structure with at 2 inch sewer line. ( 'f '' ) 

3. Pi~ depth is to be a minium of 48 inches below road grade and 
at lea•t 6 feet from the structure footings. 

4. The Pavement and backfill shall conform to Douglas County 
apecifications and be restored in a manner acceptable to 
Douqlaa County. 

5. Applicant shall advise the District Manager or their 
representative (440-3405) at least 48 hours in advance of 
col!llllencing work (OAR 734-55-040(1]). 

6. Call for utility locates before you dig (l-503-673-6676). You 
may be held liable for dlllllages. 

7. A copy of this permit and all attachments shall be available 
at the job site during construction. 

a. Any highway signs and sight posts removed for the progress of 
the work shall be replaced as soon as possible and no later 
than the end of the day. All damaged signs shall be replaced 
by the Highway Division at the expense of the applicant. 

9. Applicant shall be responsible for repairing any and all 
damage to the highway roadbed, ditches, culverts, guardrail, 
or any other highway facility or appurtenances. Any damage or 
debris that involves highway safety shall be repaired or 
reuoved immediately. All other repair shall be completed with 
30 days ot: occurrence. 

: 

t 
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Southern Pacific Lines 

\200 Corpon,. C...- Driw • Montetty p.,.\c C.lifomla 91754 

Lucky Duck Campground 
1435 Curtin Road 
Curtin, OR 97428 

ATTENTION: Mr. Steve Marshall 

Dear Mr. Marshall: 

L-Anlauf C-616.10-X 
October 11, 1994 

Attached are duplicate counterparts of license agreement to cover 
the ~-inch sewer pipeline you propose to place across our rightof way at 
Railroad.Station Anlauf Mil·a Post C-616.:(1. 

Please review and have bot!i copies executed~ insert effective date 
and return them to this office for our further handling. With return of 
t~e agreement~ also furnish a cnec~ made 0L1t to Southern ~acific Tr·ansp 
:o. iri the amount of $555.ClO to cover document prepar-atio~ fee in the 
.3m:Junt 07- $445.(H) and 't-~(H) ad\:ance o::=~- annLtffi charges. A -fLtlly 
2}:eru~ed CCL1nterpart cf the agreement wi:! be re~urned fa~ yoLtr r·ecords. 

If thi3 work will be done b~· an o~~side contractor4 you mLtst advise 
.~. - n;~«iE' and i:\ddr·e-ss of the contractc_.~- in o~·dgr t!-1.:;-t we rr12·}· pr-ocess OLtr 

:;tanc:!a1-c: Ri9J-·1t of Entry permit ~·.:..ti- 1.:r-i~m c·:--ior- ~:.ei cammenceffit?nt of wcrl·-

:~ four own forces ~et-form this wo~I~ vou "1ust noti~~, the Office 
~ngi11ee~ PRIOR tc your planned ~ommenc~merit of wor~ DO NOT PROCEED 
WITH WORK UNTIL CONTACTED BY THE OFFICE ENGINEER. 

Fa}· this form to: 

l.' S.t=·.T. Co. (Engineering Inspection)------- (916) 789-::137b 
:.:) ~;.:=·. -· - Co. (District Roadrnaste;-·;: -----··--- (~1(i:;:) 3.'.:.1-:17.lL\ 

J~ ~. Smith~ 48134 E Commerci2l St. Qakridqe. OR q7463 
~'SF· -relecom ------------------·-----·-- (415'-905-5096/~073 

with the information require~ bel~w: 

O() (o 

,.., __ _ 

' 

r 
i 
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Please be advised that no war\ can begin within Rai!t-oad',5 r1ql1t .::if 
way until you have contacted S.P. Telecom at 1-800-283-4237. Teleccm 
will advise you if underground fiber-optic facilit1es are involved ~1tt1 
your project and, it so, the telephone number o* the cable company that 
you will be required to contact. S.P. Telecom will also provide you 
with a control nLtmber which :n··-('St be shown on this form before f~~:.ing to 
the above locations. 

If ~·cu have any further qL1estions. please contact the undersigned 
on (213) 730-6966. 

Enclosure 

c-

J . W. I VA NUS l Ci-l 

Manazc~ 

By: ~~Hand/ 
Lease Clerf~ 

7 e>O' 



No. 

,.s. 3400 April 11, 1991 

RELMIS: C-616.10-X 

UNDERGROUND PIPELINE 

(SEWER - WATER - STORM DRAIN - ETC.) 

THIS AGREEMENT, made this 1'3. ~y of CX:.12'~tQ. 19'1' <1, 
by and between SOUT~ERN PACIFIC TRANSPORTATION CO~PANY, a corporation 
(Licensor), and STEVE MARSHALL, LUCKY DUCK CAMPGROUNDS, a 
corporation, address: 1435 CURTIN ROAD, CURTIN, OREGON 97428 
(Licensee); 

W!TNESSETH1 

1. Grant of Rights: Licensor hereby grants to Licensee the 
right to construct~ reconstruct. maintain and operate~ subject to the 
terms of this agre~ment, a 4-in~h sewer pipeline (herein called 
'
1 strut:tLtre' 1

), at or neal""" Anlac1f~ COLtnty of DoLlglas~ State of Oregon 
in the location shown on the attached print of Drawing C-616.10-X 
dated October 3, 1994~ 

This grant is subject and subordinate to the prior and continu
ing right of Licensor, its successors and assigns, to use all of its 
property in the conduct of its business, License~ reserving full 
rights, consistent with the rights herein granted, to construct, 
reconstruct, maintain and operate existing and additional transpor
tation, communication) pipeline and power facilities upon, over ~nd 
beneath its premises. 

2. Identifying Marf.:ers: Malf:.ers in form and size satisfactory 
to Licensor shall be installed a~d'constantly maintained by Licensee 
at Licensor's property lines or s~ch locations as Licensor shall 
designate and shall be relocated or removed by Licensee upon request 
ot Licensor. The absence of markers does not constitute a warranty 
by Licensor that there are no subsurface installations. 

3. Costs: Upon execution hereof, Licensee shall pay Licensor 
FOUR HUNDRED FORTY FIVE DOLLARS ($445.00) partially ta defray cost 
ot handlinc;i. 

Licensee shall bear the entire cost of constructing, recon
structing, maintaining and operating 5aid structure on Licensor's 
premises. Licensee shall reimburse Licensor for all cost and expense 
to Licensor in furnishing any materials or performing any labor in 
connection with such work, including, but not limited ta, installa
tion of falsework and other protection beneath or along Licensor's 
tracks, and furnishing such watchmen, flagmen and inspectors as 
l_ic1msor deems necessary. 

-1-



QffC/1c~!Wf- q [I 
PUBLIC W-OllKs--nEPARTMENT 

Ad•l1.htnid•111 l.,tauri11 ••« C1111•l:n.ct1111 
1036 SB Do11aJu, loom ~04 

.Rcub\l.ff, Or•1on 97470 
(SOJ) 440·4411 

o,.r.U11u a.ad Mabl.tll81.u W1Ur b1oarcs1 111'¥11 

10l6 SB Doqlu, R!Xl• 219 
Roubu.r1 1 On10• Sl74?C 

(SOl) 440·4l01 

ljl6 N2 D{&I11<;1nd. LU.t Blvd. 10]6 SB Oo"tlu, Ro<;1111 )06 
no61lltu1, Or11(Ja 974i0 1to11bw1. On101 !11470 

\ 
Ma~ch 1, 1994 

Charles & Jeanette Marshall Trust 
Box 17 
curtain, Oregon 9428 

Attention: Steve Marshall 

(!103) 440-4261 (SOJ) 440""42SS 
PAX ('03) 440·6264 

Reference: Proposed Installation of a Sanitary sewer I.ine 
Within County Right-of-Way 

Dear Mr. Marshall: 

In response to our conversation of February 28, 1994, Douglas 

f 
County will review your engineered plans for the installation of a 

4, 2~ inch sanitary sewer line within County right-of-way. Issuance of 
a County permit for installation of the sewer line will be 
contingent upon your acquiring necessary County Planning, state 
Highway, Department of Environmental Quality, Southern Pacific 
Railroad and any other pertinent permits or approvals required by 
those agencies. 

Sincerely, 

.~·~ 
Mike Luttrell 
Project Coordinator 

cc: Ji:m Erwin 
John Oltman, ODOT 
Tony Miller, ODOT 

rvpark.r62/per/kl 

Recydtd hp.r 



'"late I 0 I I . / I'-/ Authorization No. ssq 2:.... 
1, L · 11 k'.' ~" '~1c r ·i ( , r "''· v:J (.!.Rii..L · , hereby make application 

(FIRM NAME I APPLICANT'S NAME- PL ASE PAINT) . ., ~ / 2.. 
for an activity permit upon the tight of way of ~ ~ t::..:' ,· "'· 1,.,... l...."' ;. ,. ' J..J en 

(ROAD NAME J 

Dist. 5 M.P. tffl-OJ1 - 0. 2. l in strict conformity to the attached exhibits, subject to ail terms and 

conditions contained in the application' and permit, and applicable State and local laws, ordinances, rules and regulations 

regarding roads and rights of way. 
• 

DESCRIPTION OF WORK TO BEPERFORMED: -'\.!.6lL/~;_,'-,-"'4::...'.>.·kt.,_..."'·._' «--'-'i_'_'_J..I=_· ·~·_,,c"'. ""L"-. _, ..c.'....w'----'''-'-"V_i_:_.::> __ 

I • • ' I '. ' I k J' ·'; .. (•;:: W'v'i 1--------------------
C..,( U.4 -l'i ' ' .. · 

This work will be performed by: Applicant - Contractor '\,, · r l. , ,.. . . <.-Other 

I have read and understand the permit conditions as listed on the reverse side ot this permit. 
' ... 

~ '/" -· . . -~ ./·'I c .... , ,)I- Ii 
SIG ATURE j' 
S1 '-:3. -:z r..1 2 · -Io 

I./(£ 
MAILING ADDRESS , 

c_u.01t.J 
PHONE - WHERE YOU CAN BE REACHED CITY 

c ,; l . r,u t./ 
STATE ZIP 

'Ct 'Ct u -Cr u u u u u (APPLICANT · DO NOT WRITE BELOW THIS LINE} -Cr -tt u -tt -tt -:, 'Ct -:, -tt 

County Representative: lo. 11 - ,</ 
NOT RECOMMENDED DATE 

PERMIT TO PERFORM OPERATIONS ON THE COUNTY ROAD RIGHT OF WAY 

This permit is issued by Douglas County Public Works Department subject to the terms and conditions stated be!Qw ... 
and on the reverse side. ( ... ; 
1 . An adequate certificate of insurance is I is not required.' 
2. Permittee shall provide a restoration perform.a~e bond in the sum of$--------
3. Open cutting of the pavement is I is not permitted. 

4. Other special provisions ~-..,.,,,·,..,,~~~·"'£"'"""""~~±~1...,,_,_1 '.._, \,.;\,,_,,,,,,.,~.J.Ji,u..~"""o..."'-"==+--'""..L.;<=4--""""'"--¥: 
'\ ""e.:2 b ....... , I>. 

\~~ .. c; ,,., 
~ 

\ 

Inspected and approved by -------------------- Date 

White 
Canary 
Green 
Pink 
Goldenrod 

- Office Flle 
- County Inspector 
· District Foreman 
- Permittee (on approval) 
- Permlttee (on completion) 

. '.' ( • ... l.( 

SUBMIT TO:· 

\ \ ,1.._ -, t \_.'.,:. 

. 
.• · • I ~ _. 

DOUGLAS CCi!,JNTY.PlJBLIC WORKS DEPARTMENT 
ROOM 304, DOUG~· COUNTY COURTHOUSE 
ROSEBURG, OR 9 IJ9 
(503) 440·4481 0 t,Bii0;~2·0991 EXT. 4481 

... :::~·· ,, /' \:., ; ·. ) 

' /;'.// APPUCATION!aEAMIT(AEV. 7191) 



... I 

October 18, 1994 

DEPARTMENT OF 

FISH AND· 

WILDLIFE 

SOUTHWEST 
REGIONAL OFFICE 

Steve Marshal 
29915 Washington 
Eugena, Oregon 97405 

Dear Steve: 

I appreciate the opportunity to comment on your spill response for both 
Pass Creek and Bear Creek and offer the following comments: 

If possible some sort of boom containment device which can be placed 
lnstraam to prevent the downstream spread of the spilled material. 
Several boom locations should be Identified and prepared so that spill 
material will be stopped until cleanup flrms arrive. 

This could reduce the area of impact slgnlflcantly, which would cut 
down the amount of clean up. 

Boom containment devices should be placed as soon as possible. 

The remaining basic plan seems to be adequate, you should seek OEQ Input 
also. 

Sincerely, 

David A Harris 
Regional Habitat Biologist 

Im 

B 

• ' 

4192 N Umpqua Hwy. 
Roseburg, OR 97470 
(503) 440-3353 
FAX (503) 673-0372 



.. •• Building Pe=it 

Plumbin$ 

Mechanical 

lif i" DHe llill4t 

Mi.8c./Wood Stove 

Electrical 

Rm 11}6 Justice Bulldlng 
Douglas County Courthouse 

Roseburg, OR 97470 

(503) 440-4284 

DA1E 

J 

AMOUNT 
483. 13 

729.75 

' 

(~-r~~~;~"~. >; ... ,212.88 
--

- ··~o.W1Ef1JND'-'i!\.E 

J 



4/1) to 4/29 
4/26 to 4/29 
4/29 
5/4 
5/5 
5/6 
5/? 
~/26 
5/30 
5/30 

6/1 to 6/15 
(,/10 to 6/20 
1,/3 
6/9 
6/10 
6/15 to 6/2'> 
6/25 to 7 /1 
7/6 
7/1) to 7/2G 

7 / 15 to 7 /25 

7/20 to 7/31 
7/31 
e/1 to s/15 
li/15 to 6/30 

126 
. tJ/27 to 8/28 
s/27 to 8/2G 

9/3 to 9/10 

9/3 to 9/10 

9/3 
9/10 to 9/17 

9/10 to 9/17 
9/10 to 9/17 

. I 

~-. 

TIMEIJ:NE ON TRANSACTION 

Data collected from Realtors, property walked over, ne~ghborhood evaluate( 
Realtor informs buyer property i& under Reservation and title is tarnished 
Rough Draft, initial offer made _ . 
Counter Offer by School proposed ( B """'( M•d1"') ) 

Counter Offer accepted 
$ 2,500,00 Funds tendered to Jean 'rate R. E. 
Gate\olay runs Full pP.J:-er page ad on property, shows property several times 
Title report accessed by buyer 
jYl'O holds sale on property, Marshall huys left. overs 1t150,00 to pay at clo 
Steve ~:a.rshall begins to live at property and continues to maintain BLDGS 
as per Addendum C. on Offer 
huyers request any prints on BLDG3 i;i ven a .fe1" hy !<'alls 
With info from Newland, all prints are fo'2Jld in ,;'alls office, giver. to Luy< 
~uitclaim Deed given to Jean Tate by Kaufma1~ · 
Documentation of al:ility to sell pres•mC.ed to Jean '!'ate frorr. ScllPr 
Gateway informs SouthLane School District of opinion of sale. (-) 
Keihn discovers on plans ?.LDGS are ON drain line.s 1 contacts l"arshall 
J.iDSD # 22 is contacted and ask for further docwnentation of the sep~ic syst 
NJJS~ # 22 would rather leave "sleeping do;;s lay" but provide" other d;;.ta 
Convenced that the sys.tern has been proped:: installed anct with writtP.n data 
to back this U", t.'DSD #22 writ<:s letter of use on system 
Joe Ward calls' Keihn, informs hit~ that $10,000,00 and 2 weeks is all he ne< 
to have DS(i approval on the existing system 
liorth V/est Soil Consulting checks over site to help evaluatt< existing syst< 
He port fron NW Soil to Jean 'rate/ Fuyer indicate major problems on sys tern 
Sellers and buyers begin to contact DECi for inspection 
8uyers dig up system at DE\t requc.c~ verbal to expose and study system at si 
Sellers increase non-refundable funds to S 5 ,OQ0,00 r:,arsllallpays 
2nd f(eport from NW Soils to Jean Ta·te H, E. 
Jean ·rate reports to Buyer that Ward has Cash Buyer for property with bad 
system and buyer must take property w.i.th all flaws or move out, Steve !:ad 
already moved all possessions in and had rented his home 
DEc, comes to site for evalW3..tion, Paul Kennedy instructs us to expose All l 
and he wished .to have ~ir, Baker belp to evaluate this situation 
Hon Baker, Paul Keru1edy, Arlie Toy, Jeff Ard, Steve and Chuck l':arshall meet 
site,,. P'r. Eaker gives system denial to group verbally and states report i 
;;:nsn #22 and ~',arshall Agree to h··ve Toy Construction ··ark wi tb DE.~ 
Gateway, Jean Tate, f\TJ)SD #22 ALL decide to terminate sale and sell ~o othe' 
that they have not represented anythinG to 
Ward calls harshall and informs him to berin movinE out 
P:arshalls go to J<'al ls office and propose a cost share concept, Falls suicgee 
a one-to-one with board, Marshall discussed 512,)00,00 with reduction r,f 
r.conthly payment with Falls. Assurances of fair dealin;;· wHh t'.card as soor. 
written documentation was at hand on septic system, were giver. hy falls, 
Lf,e ~1'Il,'.AL C/1'..,F'E.i~ had not been si['l-;erJ by 1:·alls, and was still in p:')8Sf.!~"'isi.or: 
·;a .. c· .. .r~y .·.ealtorn. ~ 1 ~1is r.r.fe1· ~x;ireC a2 ·'f I idni~.ht o·-- :.\:,~ ·t.:;. 

··OAQ..~:.":"'~:--» .:..:i.:.:;'· ·:i .._;·"""···:. o.;·fc1· i~.: ·,- · .. ;, :~:-~,· · ~L01- E.h:i.~·i .Pendiri , di.. 

roir:t · a::-:-8!"lttll d8cirier: to ~lose b~l rernovln(-:- t::ie conti .. ~~nc:~. ~··t;L not a~C!?ptir 
the-: re;-:;ul-Ls becau/3e ~-written recoi~d o( decigion had not f\ei'?n recieved "tiv Cl 

party from the DE:/, l':arshall requested Healtor instruct Title Company t~ r 
prepared to close the 16,th Jean Tate (Nancy N,) then called Gateway to h 
the paper process, Joe came unglued on her, ahe had the reciever r.eld in t/· 
'"'"m and the whole office could hear him yelling and cussir.,; because nhe ha 
allowed us the keys to the property and let us work on it befor-. closin1c·. l 
was at .. this point that Jeff Blayer and Nancy could not understand GatewayE 
status as a Co-Broker. !iarshalls stated they would be at closing with funds 



9/1') 

9/15 

9/16 

9/17 5: 16 pm 

9/17 12:12pm 

9/1G 

9/19 or 9/HJ 

1 rz.) 
"L~ 

Realtors at Jean Tate go to Council to ask if Marshall can force a Closini:, am 
if NDSD #22 would be liable to sell the proper~y to another party if Marshall 
refussed to sign all proposed documents relea.sing the NDSD ·#22 from any prior 
written/verbal presentations made to buyer. CASS SCOTT WOODS & S~;ITH via Fax 
to Gate\olay Realtors after review and counsel with the School District's Attorn' 
Dean Kaufman, determined to sign the Addendum and time extention(to wait for ti 
written DEQ REPORT) purchaser acknowledges purchase "AS IS" and "lo/I'l''l ALI. FAUL" 
including the existing se?tic system,,, 

· ~1arshall continues conversations with Dan Gordon who had \farious conversations 
with Kaufman about the septic situation, Gordon called Kaufman to request more 
time for DEQ REPORT, Ka'.0 fman was under Board instructions to "play hardball" 
with ~:arshall so sign or walk, but in any case the S5 ,000,00 was School proper 
and would be release~ to tf,eri the 17th. Gordon logically proposed an exter,sion 
to gather information, ~.;o, infa~t it was the .Boards opinion that. we were causi 
delays to market the pr'Jperty, After co-,ferences at the officP., Gordor. propos 
c;oinc; to the closing pre;mred to sig·n all docurrer,ts, and that a i·elease form i 
not a normal requirement of a closing, so "e had performed, It had been part 
of his conversation witfi Kaufm»r. that the Escow Company mir,ht read a discla.ime. 
of all Written / Verbal presentations to buyer at closinc. iie advised that we 
1eave the room and request they stop and maintain '.he third party status so tr,, 
closin5· could proceed, r•.arshall arranged for the funds for the next day c losin, 
CLOSING r•:arsliall tenders funds required ,has proposed documentation of 
Escrow Closing instructions but several errors and improper statements are upo: 
them, .Betty Watkins and Jeff ])layer make corrections Ppon documents both with 
typewriter and pen, ·Marshall signs a series of documents, suddenly Watkins han< 
~,arshall a release form with another document attached to the face, JVtrs. ~.arshi 
almost signs document when Blayer and S, Jl\arshall determine this is net a usua 
document, l':arshall's refus.: to sign this last of at least 2', P86€S, \/atkins 
had tried to read a disclaimer for the School, but )'l'arsha: 1 's had not al lowed i 
so the written documt?nt was not expected, ALL documents si5ned with money pas< 
l•:arshall's left just to see Ward come for the papers to take to Falls to sign. 
Watkins drafts Addendwn to EOO'ow 1nstructions FAX to Jean Tate for t<arsho.11 to 
si5n, Jeff Blayer informs 1-.arshall that Ward lost the closine documents the 
previous evening and a new closing would take place with other documents, 
Gateway Jlealtore letter to Watkins stat~ng that buyers have "unilaterall;1 
an~mended the Escrow Closint· Instructionf:'. and removed and altered t.he s:~r.dar1:t 
prep_"'in~ed lane:uafe re~-a·criil1;~ re:inval of c0r.tint.::en(~i 1-···.'.. • • ~ :0ll1: ;·:.-' f; .··.. ~ : ·:· 

.-:~ .. ·~;,~-:.:j·-:... '.~()Gl"c' .... '2nts ar,:! -···~ ';e:_- ... _~-y prEpared t.~ c1.ose as sc'l1i;;.1 .. i.Lled. If ~\·_12 
bnyers cio not pe::-forr: b,v 5 prr on Pri<lay, Septer::t.er 1~, ~:192, this trarsactiur, 
s<1all be te:rn,inated." (:iid sellers si:cn documents that buver had already sinif 
or other totallly new documents? Jean'7ate 1s A;<:ent and Watkins did ALL \if(ITr2· 
AL'.'.:;;tt.ATIO~.;S ·ro T~-fl!: DOCU~El\1·:,8 to mat.ch verbal proposed lant7Ua~re ae:reed upon 't,,y 
,'ean "'ate and Council with I·:a:rshall, Dy what !:<:>•.rd approved authority did Warr 
try to terminate the sale, or was it personal choice,) 
harshall decides to seek help fron: a friends lal.iyer, !larranr! Lone \·iatkir.crnn 
Arnold !·.Laird, P.C., John Watkinson who c"-lled f'.a.ufman and arr:ued that buyer 
was not required to si.gn the 11 standard 1 pre-printed form" as a condition of 
::;chool closing tt;e transaction, In this letter buyer removes contini;encv of 

+· t '· t I . • sep-1c sys eni cu does not constitute approval of the septic system , I.et',er 
forward to Western Pioneer '!'it le to add to Jnstnictions, 
\/estern Fioneer '!'itle alters >latkinsons Document to further Lry and protec' th< 
and ;msn #22 



9/18 eve 

3/18 eve 

9/21 

9/21 

9/22 

9/22 

'/? 
~I? 

10/? 

/,~-- q-~ 
~ -

S. Marshall recieves call from-Nanc:rn. (Jean Tate listine; agent) an states tr 
the document proposed by Watkinson was not accepted because of 8 vs 10 type si 
and that Ward was terminating the transaction, and had told her the i::roperty w 
already sold a.gain for tr.ore money so her share of the commission was more. Na 
statP.d she couldn't believe this situation, and assured s. !•iarshall that Jean 
would not allow this to happen. It was also her understanding that the funds 
been forward to NDSD #22 or the check was in Ward's possesaion. VarsLall stat 
he needed to contact Watkinson and C,E.t'arshall to correct whatever t'-e siLuat 

·was, with the office closed and C,E Karshall and Wife out celebrating the clos 
with fr' ends 1 this contact was not possible, S. Earshall returned the call Lo 
;;a,,cy, .she unconditionally promised that Jean 'i'ate would help solve the procle' 
but "joe was really pissed off, and was ready to close the other sale on Fonda. 
and if we had just taken the property and forgot what represcmtations were ma::, 
thiTlt,~ would have been alot better. 
S. La!'shall calls Elayer tells hirr, of conver"ations with Nancy ~;., hlayer is 
very upset and states '1e cannot understand what .is i·eally takin1·: place ove:: Lie·. 
proper.ty and what is Joe's -genda, 
Watkins (wF'P) writes to Marshall with statement the the type size was not prop• 
and the docu'1lent doesn't meet State requirements. 
Watkinson is contacted about the document prohleri, he contact the owner of tf:e 
i1estern Pioneer 'ritle Co. and discusses the proi:-lem,- after a debate and a or,ir 
the owner assures vlatkinson that they (WPl') will allow a closing, and docwrent' 
were altered by (WPP) and Jean Tate so he would pass the determination on to Jc 
A LL DOCU!':S}'TS HERE FIIED A1''D SENT ·ro ADD:tESSES JlGTFJl ON ''iJEI•: 

DEPARTl'lEN'.1_' OF BNVIRONl«EN'rAL (tUALITY Send letter to NDSD #22 and to ·po:· CGNSI'UC' 
with denial of existing system and stated facts regarding the improper install.< 
of the system when put in. TOY's letter gives instructions on what documents 
are required to be submitted by him to complete the "on-site " system repair. 
Toy calls ~.arshal 1 with results of letter 
·r·.arshall tries to reac'1 Palls, gets message that info had not ari·ive<l yet ••• 
~arshall (in the process of chang·ing conditional use for residence fron: ClV to 
office buildin[) takes Co. forrr:s to JJiY). office to plead th~ casP.. ;_i;::: .• Ini'orrr.s 
~arshall that School placed J-ohile in Violation without insp~ctionst i1· ''i.· C1 
~>l',.'jl·:r· 1: ·:.:~: ·.:.~:i·.' ,.,,. ~·oll·: .. ~-:· ~·- ·~·(~, -:~.~ ·~·-t..::~·:·: ':"'-:";--;1.iiii,.1r: a.r·d probltJ:Y.t' 
··01.<lci have- }~ecOi7'f' apparent anC: wr::ulrl IHiVB to l·.e fixed t,Lor,. ~: • .rriL;.cr '3.r:(; 1.(tf,e 

ii.er. , .. :ave :··.a~sball 's copies of letter to 1\JJSD;/22. It was dis~1cussed, t1a:·n .J:·~·· 
a.;-ree<i to let i"arshall use tne existinC' system till }ay 93 wh•rn the WPCr' perrr
would be submitted. !laker anri Kennedy also informed J-:arshall that since the 
title had already been transfered, Portland would judC'e this as a totally n~w 
system, not rei:air, and that the School should have begW1 the \.1l'Cl" documents 
previous to closing then different standards would be .in effect 1 and that the 
VERI!Al report that he had (;i'len to F'alls and Ward stated this, previous to th~ 
closin• and the wrH':en report dated 9/22/92 



·; 

North Douglas School District 
Special Meeting of the Board of Directors 

May 4, 1992 - 8:00 PM 
High School Library 

MIN tJ T.E S 

Executive session as authorized under ORS 192.660(1) (e) to discuss 
a real estate property transaction. 

Board members present were: Jack Holt, Chairper~on; Trudy Rickett,· 
Vice Chairperson; Vic Nobert, Joe Griggs, Catherine Black .. 
Also present were: otis Falls, superintendent; Audrey Palk1, 
Deputy Clerk. 

The meeting was called to order by Chairperson Holt at 8:09 PM. 

Jeff Slayer with Jean Tate Real Estate presented a SALE AGREEMENT 
AND RECEIPT FOR EARNEST MONEY on the Curtin School property. 
Review of the proposal ensued. · 

Provision of trust deed to specify not acceptable functions and/or 
activities since the District was being asked to carry the 
contract was discussed. The original asking price was $149,000 
with this offer being under that amount. Discussion followed 
regarding concerns. 

At 8:45 PM, the Board members moved to a separate room to discuss 
the proposal with Dean Kaufman, Attorney. 

Discussion followed. The consensus of the Board was to have Dean 
Kaufman provide an offer to Spartech to clear Spartech's interest 
in the Curtin School property. 

Three items of concern were discussed on the proposal: 
of the down payment, financial statement acceptable to 
a possible extension of time for the closing date. 

the amount 
seller and 

At 9:18 PM, Board members returned to the Library. Chairperson 
Holt gave the District's counter offer on proposal: Increase down 
payment to $40,000; financial statement of 12-31-91 acceptable to 
seller to be provided within ten days; extension of closing time to 
July 15, 1992; trust deed in form acceptable to seller regarding 
t~e usa. not to prove embarrassing to the Board as long as the 
District is carrying the contract; the property be maintained above 
standard fashion. 

, . r 

A list for proper use to be done at the same time as Spartech ""'---- f '? ) 
. waiver to be drawn up by Kaufman, District Attorney. ~ --C. " 
Jeff Slayer and Nancy Lull drafted the counter offer with superin

_tendent Falls signing for the District. Discussion followed. 

Executive session Adjourned 9:40 PM. 

-----~=~~~~+k_ ___ _ 
Jacyiii51t, Chairperson 

------~~~~~------
Audrey ;~~i27."-oeoutv Clerk 



Minutes 
May 18, 1992 
Page a 

Motion Nobert, second Holt to hire Catherine (Kitten) Sprute for the 
Elementary teaching position and Cory Hollingsworth for the High 
School teaching position as presente9. 
Unanimously approved. · 

Motion Nobert, second Griggs to accept Brian Bandelman's 
resignation. 
Unanimously approved. 

Motion Griggs, second Nobert to accept Brian Coal's resignation as 
Athletic Director. 
Unanimously approved. 

Motion Nobert, second Rickett to make payment of $25,000.00 to clear 
Spartech's interest in the Curtin School Property by cashier's check 
to prevent delay (certified mail, etc.) .. 
Unanimously approved. 

Consensus of the Board was to advertise the Volleyball 
coaching position within the District for two weeks. 

Reminder of goals to Mr. Johns as soon as possible. 

Meeting Adjourned 10:05 PM. 

~Meeting Reconvened 10:07 PM. 

Discussion on point of order to accept the following motion. 

Motion Holt, second Griggs to accept offer of $125,000.00 with 
$40,000.00 down payment, 15 year contract at 9\ interest from 
Charles E. and Jeanette L. Marshall. 
Unanimously approved. 

Meeting Adjourned 10:10 PM. 

----~------------------------- ------------------------------Jack Holt, Chairperson Audrey Palki, Deputy Clerk 



Joe Ward 
Broker 

After Hours: 
(503) 942-9383 

Kyra Ward 
Sales Assoc. 
After Hours: 

(503) 942-1382 

OPPORTUNITY KNOCKS 
Gateway, Realtors and Development Company is rroud to present a unique property rarely found 
in the state of Oregon. The Curtin School is a rura parcel consistingof6.53 acres of scenic pasture 
in a timbered, mountain setting. Ther,ropertyincludes one half mile of Pass Creek frontage, a major 
fishing stream. The parcel has excel ent access to Interst.ate 5 and is conveniently located within 
30 minutes of Eugene, 35 minutes of Roseburg, and within an hour of both the coast and the 
Cascades. Improvements include a 5040 sq. ft. gymnasium, a 3680 sq. ft. kitchen/cafeteria/ 
classroom building, a 1600 sq. ft. grange hall a mobile home pad, and nearly JJ2 acre of paved 
parking area, enough to accomodate 30 vehicles. In addition, this land features Public !Wserve 
Zoning, which allows manytypesofdevelopmentoutright, includingclubs

1 
lodges, fairgrounds, golf 

courses, fish and wildlife management, parks, playgrounds! campgrounas and other recreational 
uses. The motivated owneris looking for a quick sale and has isted the price at $149,000 with U!rms 
available. 

Gymnasium (left), schoolhouse (center) and 
mobile pad (right) are nestled in pastoral set
ting. 

Paved semicircular driveway off county high
way leads to off street parking area. 

:-u., · ~t~ f#Nltf~i~i~»:i9f1.!'.AW-·-~~ 

Large Gran~ Hall in northwest comer lies 
within JJ4 mile of the lntersta!Al. 

Over ll2 mile of frontage on Pass Creek, a major 
steelhead fishing stream. 

This is an exceptional property due to the development options in a state 
where rural lands are strictly protected. For further information and a free 

brochure, call Joe Ward, Broker/Builder. 



Page 2 
Order No. 72367 

Subject to the usual printed exceptions and also the following exC<Jptions, to-wit; 

1. TAXES: Tax Card No. 863.02 
Taxes not assessed because of exemption. If the exempt status Is tennln&ted under the statute an 
additional tax may be levied. 

2. Any adverse claim basoo upon the assertlon that 

(A) Some portion of said land has been created by artlclal means, or has accreted to such 
portion so created. 

(b) Some portion of said land has been brought within the boundaries thereof by an avulslve 
movement of Pass Crook, or has been formed by a accretion to any such portion. 

Such rights and easements for navigation and fishery which may exist over that portion of said land 
lying beneath the water of Pass Creek. 

ROADS AND HIGHWAYS and the rights of the public therein. 

RESERVATIONS, Including the terms and provisions therein contained, as reserved by Forrest 
Veneer Company, a corporation, to School District No.58, In Instrument, 
Bcolc 198 
Page: 224 
Recorder's No.: 128204, records of Douglas County, Oregon.(Copy Enclosed). 

6. EASEMENT, Including the terms and provisions therein contained, 
Grantee: Paclflc Northwest Bell Telephone Company 
Book: 628 
Page: 557 
Recorder's No.: 77-4803, records of Douglas County, Oregon. Said easement was 

superceded by easement recorded In Book 1115, Page 498, 
RecordBr's No. 90-15243, records of Douglas County, Oregon. 

7. A copy of thB resolution of School District No. 58 authorizing the exeuctlon of the documents 
relative to this transaction must be furnished for examination. The resolution should specify who 
is authorized to sign on behalf of School District No. 58. 

We have also made a judgment search against CHARLES E. MARSHALL AND JEANE1TE L. MARSHALL 
and find none as of April 28, 1992, at 5:00 o'clock p.rn., the date of this report. 

Yours truly, 
COMMERCIAL TITLE CO. 

By: 

Cl:dt 

Connie Irving 
Title Examiner 

cc: Jean Tate Realty Attn: Jett Slayer. Nancy Lull, Helen Hollier 
Gateway Realtors Attn: Joe 



(503) 672-5555 
FAX# (503) 673-2175 

PROFESSIONAL CENTER 

PREUMINARY TITLE REPORT 

Western Pioneer Title 
P. 0. Sox 566 
Cottage Grove, Oregon 97 424 

Attention: Linda 

Re: School District No. 58 - Marshall 

Commercial 
Title Co. 

Title Insurance • Escrows 
SINCE 1909 

563 S.E. MAIN STREET 
P.O. BOX 1325 

ROSEBURG, OREGON 97470 

May 28, 1992 
Our No. 72367 

We are prepared to Issue Tltle Insurance (First American Title Insurance Company of Oregon) In the form 
and amount shown below Insuring the !Kie to the land hereinafter descrtbad. This report Is prellmlnal)' only 
and shall become null and void 90 days from the date hereof. This report ls for the exclusive use of the 
parties addressed herein and no llabRlty arises hereunder until the full premium has boon paid. Liability for 
payment on recording, cancel\at!on fees and other provisions of the approved rate structure apply hereto. 

ALTA Owners Standard 
AL TA Lenders 
lndorsement(s) 
Other 
City Uen Search 

$125,000.00 Premium 
Premium 
Premium 
Cost 
Cost 

$517.50 

A consolldated statement al all charges and advances In connection with this order will be provided at 
closing. 

Dak>d as of: Aprn 28, 1992 at 5:00 o'clock p.m. 

VESTEE 

SCHOOL DISTRICT NO. 58, Douglas County, Oregon 

Description: 

For legal description see "Exhibit A" attached hereto. 
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QUITCLAIM DEED 
.... 

SPARTECH CORPORA'fIOH, a if~. Corporation and the successor in interest 
to l"ORREST VENEER co., an Oregon Corporation 1 Granter, releases, and 
quitclaims to NORTH DOUGLAS SCHOOL DIS'rHIC'f, #22 1 an Oregon Corporate School 
District, Grantee, and unto Grantee's heirs, successors, ar)d assigns, all of 
the Granter's right, title, and interest in the following-described real 
property: 

Beginning at a point on' the Easterly right of way line of Pacific 
Highway Number 99 and the Southerly right of way line of the Bear 
creek County Road Number 62, said point being 313. 7J feet North and 
1361.10 feet West of the Southeast corner of Section 19, Township 
21 South, Rar1ge 4 West of the Willamette Meridian; thence S. 53• 
35 1 45 11 W. 307.80 feet alon9 the easterly right of way line of said 
highway to a pointi thence around a 1790.5 foot radius curve to the 
left the long chord of which bears S. 42" 34 1 15 11 W. 673.4-4 feet 
to a point on the easterly right of way line of said highway; 
thence South 4 5 · 59 1 3 0 11 East 155. 05 feet to a point in the center 
of Pass Creek; thence following the center of Pass Creek the 
following courses and distances: North 74• 56 1 JO'' East 328.37 
feet, thence North 19' 33 1 J0 11 East 218.06 teet, thence South 76' 
30 1 15 11 East 155.71 feet, thence North 80' 35 1 15 11 East 130.35 
feet, thence North 44' 26 1 East 71.59 feet, thence North 19'" 53 1 

30 11 East 74.98 feet, thence North 32' 09' 45 11 West 65.24 feet, 
thence North 65' 19' 30 11 West 162.30 feet, thence North 37' 52 1 15 11 

East 140.42 feet, thence North 44· 51 1 East 107.27 feet to a point 
on the Southerly right of way line of the Bear Creek County Road; 
thence North 59' 23 1 15 11 West 155.17 feet along the Southerly right 
of ·way line of the Bear Creelc County Road to the true point of 
beginning, all in Douglas County, Oregon. 

To htiVe and to hold the same unto the said Grantee and Grantee's heirs 1 

successors and assigns forever. 

The true and actual consideration for this transfer is $25,000.00. 

rt is specifically understood and aoreed that by execution of this deed, 
Gran tor, the corporate successor to Forrest Veneer Co. is releasing and 
quitclaiming any and all interest and right Granter may have pursuant to the 
reservation contained in that certain warranty .deed dated March 27, 1951, 
recorded at Volume 198, Page 224 1 Rec~ption No. 126204, Official Records of 
Douglas County, Oregon, which reserved to Grantor's predecessor in interest 
tl1e right to repurchase the above described property in the event Grantee 
decided to sell the same. 

Until a change is requested, all tax statements are to be sent to the 
following address: 

North Douglas School District #22 
P.O. Box 428 

Drain, Oregon 97435 

Page 1 - QUI'r CLAIM DEED 
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.tiIS INSTRUMENT WILL NOT ALLOW USE OF 

INSTRUMENT IN VIOLATION OF J\PPI,ICABLE LAND 
THE PROPERTY DESCRIBEQ IN THIS 
USE LAWS AND REGULATIONS. BEFORE 

SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO ~HE 
PROPERTY SHOULD CHECK WITH '!'HE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT 
TO VERIFY APPROVED USES. 

STATE OF MISSOURI, County of ST. LOUIS ) ss. 
Bradley B. Buechler 

Personally appeared Day id e Mllel 1 i• , who being duly sworn, 
did say that he is the ....E.J:J:.lli__Q_eot and Secretnrv of SPARTECH CORPORATION, a 
Missouri Corporation, and that the seal affixed to the foregoing instrument 
is the corporate seal of said corporation and that said instrument was signed 
and sealed on behalf of said corporation by authority of its board of 
directors; and he acknowledged said instrument to be its voluntary act and 
deed. 

QUITCLJ\IH DEED 
SPARTECH CORPORATION, a 
Missouri Corporatj.on 

•ro 
NORTH DOUGLAS SCHOOL DISTRIC'l' #22 / 
an Oregon Corporate School District 

Page 2 - QUIT CLAIM DEED 

NotaY Public for Missouri 
My Commission Expiras :iu~11 :i .ny Jo 1 ~ 

RESERVED FOR RECORDER 1 8 USE ONLY 

NDOUG.QTC 
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I ' 1 r*i!IYIDUAI. W AllRANTY DEED 

- . ._ ~ . 92-17088 
863.02, '1K 72367 

. SOOK1199 PAGE 769 

NORTH DOU~'LAS SCHOOL DISTRICT NO. 22, An Oregon Corporate School District 
which acquired title by merger from School District No. 58 

50-6458 

, Gronlor, 

CO<W<M and warrQ..nl> le 

CHAA1.ES !l. MARSHALL and JEANETTE L. HARSHA.LL, CO-T~l$TEES OF THE CHARLES & JBANETTE 
MARSHALL1992 JOINT TRUST 

,Grantee, 
tlio followin; desc:ribod real property sitvoled in DOUGLAS 
fr" ol •ncumbrar>cts except as specifically sol forth herein, to·wit: 

County OR 

SEE llXHIBI'!' A WHICH IS Ml\DE A PART HEREOF BY TRIS REFERENCE 

RIGHTS OF THE PUBLIC IN STREETS, ROADS ANO HIGHWAYS, 
This convoyonce ii wbj~I to and excepts: COVENANTS, CONDITIONS, RESTRICTIONS, RESERVATIONS, EASEHE TS 

or RECORD AND 1992-3 REAL PROPERTY TAXES, A LIEN NOT YET PAYABLE 

The lrU4ll comid..ra~on for thi1 conveyance is $ 125,000.00 

"THIS INSTRUMENT W1U NOT ~ow USE OF THE PROPERTY DESCRIBED IN 11115 INSTRUMENT IN VIOV\TION OF APPLICABLE 
lAND use LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO 
THE PROPERTY SHOULD CHECK WITH THE APPllOPRJATE CITY OR COUNTY PIANNING DEPARTMENT TO VERIFY APPROVED USES." 

Doted: 09/16/92 

NORTH DOUGLAS SCHOOL DISTRICT NO 22 

By: _ _,,@t;..__'-~-"--'-~-----



uiWGON 
I STATF n~----------

LANE I "· 
Counly of-..,--------..,...-,- ) · ' '\ 

Thia in1trumerit ""'' ocknowlodged beforo me on -----~S~e~r~t~e=m=t>~e=r~,./.A~~--1":'9~9~2 _______ by 
OTIS FALLS, Superintendent and VICTOR A. NOBERT, Board Chairman of North Douglas 

School District No 22 
.~--------------------------------· 

Until a change iJ reqveJl<Jd, oil lox •toi.monls .hall be '8MI lo the following addreS>'. 

2995 W~shington ~~, 1 Eugepe, OR 97405 
Altwr rocarding ntlurn lo: W•stem Pion.Or Titla Co., P.O. llox l 0146, EIJ9""'>, Oregon 97440 

COMMERCIAL TITLE CO. 
P.O. BOX 132& 

ROSEBURG, OR 97470 

'/?3/·l 



Page 3 
Order No. 72367 ' '• 

BODKl199 PACf nri 
EXHIBIT 'A' 

BEGINNING at a point on the Easterly right of way line of Old Pacific Highway Number 99 (County 
Road No. 212) and Iha Southerly right ol way line of the Bear Creiik County Road Number 62, said 
point being 313.73 lee! North and 1361.10 teat West of the Southeast corner of Section 19, 
Townahlp 21 South, Range 4 Weal of the WUlamatte Meridian; thence South 53• 35' 45' West 307.80 
feat aloog the Eaaterty right ot way line of said highway to 11 point; thence around a 1700.5 loot 
radlua curve to the left the long chord of which bears South 42• 34' 15' West 673.44 feet to a point 
on the Eaater1y rlghl ol way line ot said highway; thence South 45• 59' 30' East 155.05 feet to a 
point In Iha center ol Paaa Cleek; thence fcilowlng the center of Pass Creek the lollowlng couraes 
and dl&tancas; North 74• 56' 30' East 328.37 leet, thence North 19• 33' 30' East 218.06 feet, thence 
South 76' :Id' 15' fut 155.71 feet, thence North 80' 35' 15' East 130.35 feet, thence North 44• 26' 
Eaat 71.591'9!, thence North 19' 53' 30' East 74.98 feet, thence North 32• 09' 45· West 65.24 leet, 
thooce Not'tll 85' 19' 30' Weal 162.30 leiil, thence North 37• 52' 15' East 140.42 feet, thence North 
44• 51' fut 107.27 fNI to a point on the Southerly right ol way line of the Bear Cleek County 
Aced; thence North 59° 23' 15' West 155.17 feet along the Southerly right ol way fine of the Bear 
CrMk County Road to the point of beginning, all In Douglas County, Oregon. 

STATE DF OllEICll ) 
COUllTY llf llOUll.AI J II. 
I. UY FIELlll. COUNTY Cl.HK AID llECOllDfl 
OF CDllV!YAllCEI. DO HHHY CHTIFV THAT 
THIS llllTllUMEllT WAI RECOHeo 

1992 SEP 22 AM II= 38 

111rn 

L 



40783 
Control No. 

$ L{2s-.S<-
Fee 

STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

PERMIT NO. 

D Repair D Other ______________ _ 

PERMITS ARE NOT TRANSFERABLE 44 // / 
V ?;/ ALJ_,-WQRK TO CONFORM TO OREGON ADMINISTRATIVE RULES, CHAPTER 340. WORK 
~ \/ ,.-/SHALL BE £lONl'tBY PROPERTY OWNER OR BY LICENSED SEWAGE DISPOSAL SERVICE . 

• ~ '.':\. \_,.....-.,,..- ~MAKE,)'-10' CHANGES IN LOCATION OR SPECIFICATIONS WITHOUT· WRITIEN APPROVAL) 

~. ·· ~ .... ~w/· ;. SPECIFICATIONS ~ . ll 1 
c:S i&E'fliATioN DATE~ -8<:;- 'JS: TYPE OF SYSTEM ~/121.tt±f 

•• c 5;-4- {! (c;u.L, Design Sewage Flow "2. c.{CD Gallons/Day f"<,(_ 
SViav(- ;z_ I i..cD .Vtr 

Tank Volume Gallons Disposal Trenches ®--.. Seepage Bed(s) 0 4- C1)ci Square Feet 

Maximum Depth 3 6 inches. 

Equal D Loop D Serial¢... 

Minimum Dep.l_h ;;l, c{ inches . 
.,,..,/,J

PresS'Cirized ~ Minimum Distance Between Trenches 

Linear Feet 

Total Rock Depth 12~ inches. Below Pipe --'~"'--- inches. Above Pipe 7 .. inches. D Rake Sidewall 

Special Conditions (Follow Attached Plot Plan) f?c±,L ~ l, f.. b-.<L C.~L..--' 
Ilt {N, ! @p.PKJif..../ O~J 

I I 
PRE-COVER INSPECTION REQUIRED - CONTACT 

CERTIFICATE OF SATISFACTORY COMPLETION 

Final lnsp. Date ________ _ 

D Inspected By 

0 Issued by Operation of Law 

D Pre-cover inspection waived 
pursuant to OAR 340, 
Division 71 

In accordance with Oregon Revised Statute 454.665, this Certificate is issued as evidence of satisfactory completion of an on-site 
sewage disposal system at the location identified above. 

Issuance of this Certificate does not constitute a warranty or guarantee that this on-site disposal system will function indefinitely 
-· 'thout failure. 

(Authorized Signature) (Title) (Date) (Office) 

DEO/WQ-121--{R 1/94) 

OFFICE COPY 



#s 
• Non-Structural Manufactured Dwelling k_construction -·-.-

Planning and Sanitation Pre-Application Worksheet No. ttj!oy( 
TEP 1 *PLEASE PRINT* 

1. NAME Steven C. Mac.,ball / J.ud(f Duel( fmno(jctJUnd PHONE 503-9'f;;..- 'i£)...() 7 - f 

MAILING ADDRESS /435 Cudi'n L;d / IJJd Cacho .X:h{)O! I <'nml(Ja!lnd 
I I · 

CITY Cvct1n STATE DB ZIP 9'] '-lid 

2. PROPERTY OWNER C. £. Macsba // fxusf PHONE SO 3 -3'&-!.DDh 
I 

3. ADDRESS OF BUILDING SITE: /L/35 Curtin 'J?vgd T 0 TA L PARCEL SIZE: ___./.,,_, -~.5'--'9_-i-u..o c'""'-· _ 

TAXACCT.NO{S) 8b'$.OJ.. T ~/ R 4 SECTION 3DA TL SOD 

. TAX ACCT. NO{S) T R SECTION TL --------- --- --- ---- -----
4. PROPOSED IMPROVEMENT: N >pace R\J ,,,, ii be added. INTENDED USE: 1? I/ Car'?o!}couod 

5. DESCRIBE ALL BUILDINGS OR STRUCTURES ON PROPERTY {Number and Type): Bldg. A will be. converie.d 
fl> c.ar-eic.kerS ~uorters; 13/~·SIJJilJ be c•n•erf-ed 16 r-esf,...,..,.+.,howe.rs; 8Jcft.c_. will be us"'d -for 
special events only; Btd'3. D tujJ/ nhi be. u.se.d. Pleµc;e see blueoc/ot do11r1iYLq. 

DATE: 9-/:i.-9/ 

~TEP 2 PLANNING DEPARTMENT PROVIDED INFORMATION LOT OF RECORD:-------

1. ZONING: ?~ . . OV7JVYS: ________ _ 

2. AUTHORIZED IMPROVEMENT: b;=rz_.;-,,J ,,,,+ Jf 5',,h/c..E.S 
C~,tF-~.---b 

USE: ~~!:::> · 

3. SETBACKS FROM: FRONT PROPERTY LINE OR PUBLIC RIGHT-OF-WAY /S 
/ 

/ I ---,,-------

SIDE LINE ~ ; REAR LINE ; EXTERIOR SIDE LINE _/<_e> _______ _ 

SETBACK oF 50' FROM ANY Wf TERCOURSE OR STREAMp/sPECIAL SETBACK: rt/~L 

4. BUILDING HEIGHT: J'S PARKING SPACES REQUIRED ,..,-'/,,+-
-~~--,-------

STEP 3 SANITATi6N PROVIDED INFORM'A:TION 

1~ SE# -J,l/16 -(?} STP# /o"{l{-t(~ EXISTING SYSTEM . CSC DATE ____ _ 

2. SYSTEM: __ !"APPROVED'. : >:DENIED REMARKS I<{ oi]IK..£ T~ -W& (e, oMh-
3. BY: ,,/;, ~ )t-a))J\ ~ - crs~ c_ '{Jm, S~ r,u.y/e,_ h:I._ 

*PL~J'ii2:P\=lo\f1\LsHALL BE VALID FOR ONE (1) YE R FROM THE DATE OF CLEARAN E 

!PREAPP.DOC:INF3 :3/94 
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BUILDING LOCATION PLAN 

WORKSHEET #=<f':::-c~~;l.-'o</)_~--
/ APPUCANTS NAME Steve !Ybc5hg II TELEPHONE# So3- ?<f;i.- 98UJ 

/ ADDRESS /.1.1ek.y Owk t:B"'f:(frnund TAX ACCOUNT# J'i03. o :i 

I 
(CO. RD. NUMBER IF KNOWN) 

I l~=========JJ/-=.3=5"=Cµ=r=fu=10=1?=a=qd=,==C="=ct=1=a=, =0R==q=7=t(=i!.=</==============!I 

..,. 

135·~·--.... 

!-' 
,-.i-,.._DR-'-IV-E -1 '4 

WATE-JC ffi 
'-,.;"---~ ~S' & 

'" 0. • 
,10· :~ 

C,ACT'\)..S AVE. 

SAMPLE 1 r 

. l'. 

1. 
2 . 
3. 
4. 
5. 

INFORMATION NEEDED 

Property lines. 
Permanent land marks (Roads, Streams, Rivers). 
Distance from Land Marks and Property Lines to Building Sites. 
Location and Identification of Other Structures on Property. 
Location of Access. 

S"" a:t:bid...d LJleef; -whic.h is a.porlion o.f.ilte 

131-e.e-pri~ l dn:i.w1n:J . 

,:s 

:.-~W~AfVEm~R~:"lr~un~d~e=rs=t~an=d~th=a=t=a=p=p=ro=v=a""l o=f""'r7hi7·s=P=r=e=-a=p=p7lic=ca=t"'io=n=Wc==o=rkc=s=ch=e=et=a=n=d~P!"'o=t==P71an=d7o=e=s=n=o=t=r=;el=e=as=e=m=:=edl 



v•==:--===-----~ )HWY99·~~ 

,! · POLE -::t;,--· -----. --
• •• EXISTJNGSEWER Bl __ .l.\..~LDl;'ATERSTDRAGE--8 -----------------

.. ING .c~ ;1~;N~~~D , "------ ~oi-2 ""&~'\_oi;,,"~S-"------.:_~~,,_.------- ---- ---

\ ' . ~ '~~.__ ""' 
- : TANKA · ~ 

D 
\ 

\ 
\ 

r---1 
l~D GRANGE HALL f 

-------J 

J~ &~~ 
~~:~~IA~~---
--~ CONNECTEXlST!NG SEWER PIPES TD NEW SEWER P // 

I. u~ (~ /-</ 
l \ ~ //~~CP~ 

\ ~ 
' ~ 

~ft-- \ . ~- T --
AIR RELIEF VALVE ---- '?> 
DETAIL 5/6 ' 
MAX. PIPE ELEV. \ \ 
= 102.5 APPROX. \ 

~ 
4

• O\J>... ~as_sE'!'~~p~\~E -. --- _,,,.,,--,,,,/ 

:..0- &--- ~ ~ ~ / / / 
4"DIAABS L TANKA/ .;i / 

SEWER PIPE~ // 

<' _____ , ____ ~-·" 

/ 

l / 
l // 

--..._.J~.:::::' TANK C DETAIL 5/2 
TW__.,.. ELEV AT PUMP 

• 89.0 APPROX. 

\ 50' SETBACK 

\~p 

\ 
I 

\ 
\ 

\ 
\ 

-~ :.tJ>J>~ . ___________ 

~~~ . ,;f 
-~ .·. / '1i 
-~- ·_J ' 

I 
/ 

•J:<l 1000 GAL SEPTIC TANK TD REMAIN 
\000 GAL SEPTIC TANK TD REMAIN 
~000 GAL SEPTIC TANK TD REMAIN 

/Af.~~PTIC TANK W/ VENT BED. DETAILS 5/1, 5/3, 5/4 -" --- _____ _,_,,,., -~-,,. ..,,, 

----~-····-···-·-·~~ .. ~~-T--·"~·-~·-·,--_,,,--- O ''1''1"-''""~~-~•c•,N.•,•=••' n 

-\ 

-,_ ' 

' ' 

4• DIA. SCH 40 PR£ssoo.\ia, 
SEWER Pl PE - SEE SHEET-· ·• I 

\ :{i'<i 
-...l:t·!< 

~ 
~ 

TDOOSJNGT~ 
\ I. DRAINF\ElJJ. 

\SEE SHEET 3 ~ 

AiiB 
·.'¢-f-'·"'· 

·"! 
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COUNTY RD. NO. 212 OLiJhV· ' I ;f~ 

C--- ---------- - -_1 ____ ------- -- J 
-----

~ 
' 

·-
•'-' 
' 

.. -
-· -. 

ct>-REI p..'f,.£.RS 
A . Rt.S\Dt.\'\Gt. 

-. . . -----------
--~ 

Rt.S~()t'\S 
B ,t>.\iD s'r'Pyit.RS 

-------------- ..• ---·· ---

Sieve /!1cu~q I/ 
i...uC-k~ Duc.k Urr>0p3r-ou0 d 

~ 
~---

/ 
/ 

~~ 

------ -- - ~ 

PARKING 

/ 

,1>.l.lD\\ClR\IJt'I 
. G'it"t\'\ p..S \ l_)t'\ 

c 

KITCHEN 

\ \ D . 
SEWE~ \ 

. MIJL·n-1.1st. \ 

t "' \ rP..(,\L. \\{. _J 
\ l 500 GAL\__--------------------=-

WATER§\ 
\ •POLE - - - . 

- - ~MOBILE HOME SITE 

OJSTR/BUfJON BOX 

----- TANK 2 -.~ ~-- 1000 GAL.· 

\TANK 3 - st.'1-!t.R p \pt. 
t 

- ~~:., 

~"'.""'' 

/ 
/ 

~~ TANK! 
.... -- 1000 GAL. 

- LINE SERVING BLDG A - B 
- - - - • LINE SERVING BLOG C - 0 

/ 
/ ----

'I 

/ ,,,,,.,, 

\ 

\ 
\ 

" "' " ""' ........... -', '" ,. ,. " - '--.' -.. 
. "" ~ ~" '- -,, ~ 

- "' .... ', ~ "'--. 
.. '"·""'-- -- '--. -. ' ' ' 
·, '--""' ' ""' '--. "' -. "' ·'-.''' , ................. 

'·. '\ ... , '..... " '-, ""·. '. 

~ ~ . '·--- ·-. .. •. '•. ·. __ - -.. 
•, -, '--.._ "' . -, . 

""'~~~:,·· 
/~~. ~ \ 

EXJST!NG DRAINF!ELDS 

\~~ 
"'"~~J>~ 

----------.... 
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DOUGLAS COUNTY PJFBLIC WORKS DEPARTMENT 
APPLIC4iff40N FOR PERMIT 

\. j 
. ' 

Date ___J_Qµ~ Authorization No. Permit No. SSCj 2_ 
I, t.•llV / l"!IC ,'.,l,'3,.l/"''i''V'.l/ 5117V·GA/C.J9VA,e£i+Rii._L. ,herebymakeapplicatlon 

(FIRM NA~IE ! APPLICANrs NAME ·.P~iASE Pf:llN!J .• . ' ) -N c, ? 
J_ I ..-J/' /.._ r' _;.) ~ for an activity permit upon lhe right of way of <h- ...... :c.· \. - L .<.; ~ 

(ROAD NAME) 

Dist. ---5- M.P. fiM'i..-Cl/~ 2. Z. in strict conlorm!ty to the attached exhibits, subject to all terms and 

conditions contained in the appllcaflor11 and permit, and applicable State and local laws, ordinances, rules and regulations 

regarding roads and rights al way. 
• 

DESCRIPTION OF WORK TO BEiPERFORMED: ~'~'·~/~"~·-'~J_ .. ~u~'-/~-'~'-'-'-~r~_· =(__~/..~. ·~·-' ~-~1_(\/~ __ i_~_) __ 

" ''I ,, " I" JI/:,·-- ,,;::: /A/1/) 1 

This work will be performed by: 
'S< ~1~1 ·f'• 

Contractor ~~~~~Other Applicant 
( . . ~. , (,: 

I have read and understand the permit conditions as lisl~d on the reverse side ol this permit. 

~4 35 r!_u;enfl/ · f.c0Jllb 
SIG ATURE I 
S1'~7'-I~··· :"-:-:-> 

PHONE· WHERE YOU CAN £!.I; REACHE,/-0 ~ ...... ~~-----

MAILING ADDRESS, 

(' Ufi!Ti tJ 
""' (' ,. ( <1) rl 
STATE 

·~-ct- tt- -ct-~ -Q- ·Cr -Cr -Ct (APPLICANT - DO NOT WRITE BELOW THIS LINE) U ·Cr-~~, -CC -Cc \.'c -CC -CC 'i-'c 

County Representa1ive: \:.~~-;,<, /D-11-r<f 
RECOMMENDED NOT RECOMMENDED DATE 

PERMIT TO PERFORM OPERATIONS mi THE COUNTY ROAD RIGHT OF WAY 

This permit is issued by Douglas County Public Works Qepartment subject to the terms and conditions stated below-
and on the reverse side. ( ... , 
1. An adequate certificate of lnsurance is I ls not required.' 
2. Permittee shall provide a restoration perform,1;1-r,.:e bond in the sum of$ ,.__ ____ _ 
3. Open cutting of the pavement Is I is not pei"mitted. 
4. Otherspec!alprovisions~;, S{'&ec'.±- ,·,,',\\ t.l"±-- or. '.bJ\O .£~tJt: 11y,.,\;t~~1 

~ \.,•:'! \;,H,t-,l_\.,'l\'~"""cl fl foi(>'(J '', ' <;, +w.:., ,,\f:,,; SJ-~J 
' *~'\.~"""\ 1'icC\ ,,,±!I.II ,\~',,,r .. \O\I'' eM. ~ ,,,Q., .. \,j,l <\"'--" 'AL±~ 

\ J '"-i'J ,1 ,/ ~ 
. ·,- "£;.I/ ·,,,--;, ~.~ _JQ-18-Cf-r . O~x\tl-1 

Ill ·CIOUGLAS COUNTY EFFECTIVE DATE 

Inspected and approved by ------------------ Date 

Whilo 
Caoary 
Groan 
Pink 
Goldenrod 

·Office File 
• County lr16polciOr 

• Ols11IC1 Foremen 
- Pormilloe (on approval) 
· Pe1mit100 (on comµlel!on) 

SUBMIT TO: DO~GLAS C~NTY.~iJBLIC WORKS DEPARTMENT 
ROOM 304, DOUG~ COUNTY COURTHOUSE 
ROSEBURG, OR 9 
(503) 440-4481 O f:.~O-j.52-0991 EXT. 4481 

~:;;~ ... :,,,... ·-:.. j 1 
' . ,. 1/,,- _,/ • APPL!CATiON N:RMIT \REV. it9q 

~t?/71"'~ ~ w~ c; 
Iv d!Y IL') ni I v(__U I') L( I ( 'Iii FP1l·~ <; t'k.u ~ 
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APPLICATION ANO PERMIT TO OCCUPY OR 
PERFORM OPER.a.TIONS UPON A STATE HIGHWAY 

See Ore on Administrative Rula, Cha ter 734, Olvlslon 55 

PERMIT NUMBER 

06M 3 52 73 

GENERAL LOCATION 

DOUGLAS 
'• ... ii!TW£EN ~ 

BEAR CREEK CROSSING ANO 
CESXil"'°'TEO FREEWAY 

lia YES D NO 
.APPlJCtNT NAM!. ~ ACOFlESS 

!STEVE MARSHALL 
2995 WASHINGTON 
EUGENE, OR 97405 

L 

IN U..S. F0AEST 

DYES !ikNo 

_J 

0 
BURIED 
CABLE 

=PIPE 
OU. LINE 

PURPOSE OF APPLICATION 
0 OONO'tRUCTr'OPEAA.Te/MAINT'AAN 

.,.,,,. , 
4 " SEWER 

D NON-COMMERCIAL SIGN 

D 
MISCE:Ll.ANEOUS OPERATIONS ANO/OR 
FACILITIES AS DESCRIBED BELOW. 

0 YES [ii NO 
INeUAANCE AEOUtAEO 

fa YES D NO 

0.6.A 73(.,55 $ 
03$ {2'! 

DETAIL LOCATION OF FACILfN 
(For more space use beck of application or attach additional aheets) 

MILE MILE ENGINEERS 5NGINEERS SIDE OF HIGHWAY DISTANCE FROM BURIED CABLE OR PIPE • OR -.... 
POINT " POINT STATION .. -. STATION ANGL.E OF CROSSING OENTEFI U"" RIW UNE OEFT>< SIZE ANO KlNO cur 

163.43 90 DEGREE 48" 
2" I "'" 'ES 

--
'1-'0PEN CUTTING OF PAVED OR SURFACED AREAS ALLOWED? 

:a Y'ES (OAR 734-55-100(111 D NO [OAR 7:l•-55-11l0(1)] 

2-TRAFFIC CONTROL REQUIRED? 

XX YES (OAA 734-55-025 (6)] D NO 

SP-'N 

U:NG11'1 

J-WITHIN 48 HOURS BEFORE BEGINNING WORK ANO AFTER COMPLETING T]u;_PERMIT WORK. THE APPLICANT OR HIS CONTRACTOR SHALL 
NOTIFY THE DISTRICT REPRESENTATIVE AT TELEPHONE NUMBER 440-:::1405 A COPY OF THIS PERMIT ANO ALL ATTACHMENTS 
SHALL BE AVAILABLE AT THE WORK AREA. ORS 757.541 REQUIRES EXCAVATORS TO LOCATE AND PROTECT ALL EXISTING UNDERGROUND 
UTILITIES. AVOID INJURY ANO AOOEO EXPENSE - CALL BEFORE YOU DIG. 

SEE ATTACHED SPECIAL PROVISIONS. '· 

· . . .,, ' 

IF THE PROPOSED APPLICATION WlU. AFFECT THE LOCAL OOVERNMENT. 'rHE APPLICANT SHALL ACOUlAE THE LOCAL. ~T OFF!ClAl..'S SIGNATURE BEFOAE ACQUlfllNG THE DISTRICT 
MANI - 'S SIGNA TUFlE. 

v'EANMENT OFFICIAL SIGNATURE TITLE 

APPLICATION DATE TITLE 

x 1-fr"f'f 

-
w:.; ..... :..:_,.:.;;.:::.:::ppl.::;::.".::'~.::":::.::"'""'~='::"':.:"'='"'=°".::•::·="m.::•..'.o::t . .::th::.•.::··=·'.':'"'="=' =''_'"_"_"'_'_''_· '_""' __ ._'"_'_"_'_'°_"_'..1'~£.::0""""=--pGEA o~-_". E ENTATIV£ fho l•mts .;ind prov'u;'1 -s con1alllf3d and a11eched: and 1rie rerme. ol Or&gon Admini,tr'aliv11 Al.lie. Ch11p~r 
734. Division 55. wh>ctl is by ttli!I fl!llt1re.~ m~di!i a pan of !hi$ ~rmit. 

~GRf;?vf;rnG 

OATE 

TELEPHONE NUMBER 

'f 'l'Zr "I r. 'Z-0 



5039429820 LUCKY DUCK CAMPS'' 

Permit Num~r 

~M 352 73 

SPECIAL PROVISIONS AND CONDITIONS OF PERMIT 

Pacific Highway MP 163.42 

PAGE 03 

This permit is to cross Highway right of way under the I-5 
Bear creek Structure with at "i(inch sewer line. 

"I 
3. Pipe depth is to be a minium of 48 inches below road grade and 

at least 6 feet from the structure footings. 

4. The Pavement and backfill shall conform to Douglas County 
specifications and be restored in a manner acceptable to 
Douglas County. 

5. Applicant shall advise the District Manager or their 
representative (440-3405) at least 48 hours in advance of 
commencing work (OAR 734-55-040(1]). 

6. Call for utility locates before you dig (1-503-673-6676). You 
may be held liable for damages. 

7. A copy of this permit and all attachments shall be available 
at the job site during construction. 

B. Any highway signs and sight posts removed for the progress of 
the work shall be replaced as soon as possible and no later 
than the end of the day. All damaged signs shall be replaced 
by the Highway Division at the expense of the applicant. 

9. Applicant shall be responsible for repairing any and all 
damage to the highway roadbed, ditches, culverts, guardrail, 
or any other highway facility or appurtenances. Any damage or 
debris that involves highway safety shall be repaired or 
removed immediately. All other repair shall be completed with 
30 days of occurrence. 

J r 
f 

I c 

~-
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• Southern Pacific Lines 

L~cky Duck Campground 
1435 Curt~n Road 
Curt~n, OR 97428 

AiTENilON: Mr. Steve Marshall 

Dear Mr. Marshall: 

~-Anlauf C-616.10-X 
October ii~ 1994 

PAGE 04 

At~ached arR dupl1cate counterparts of license ag~eement to cover 
~he 4-~nch sewer p~pel~ne you propose ~o place acrosE our rightof way ~t 
R&ilra~d'Station Anlauf Mil~ Post C-6ib.~O-

Please rev~e~ and have both copies executed, insert effective date 
and return them to this office for our further handling. With return of 
t,e agraement~ also furnish a cneck made out ta Southern Pacific Transp 
::o. in t.ne .otmOLlnt. of $'5!:'i~·-C)C'1 tc- cover document pr_epara.tior. -fee .in the 
3.mc:.11 .. .1.rit o1 $445 .(1(} and $ ... 'Qa,.(i(i'· ao\.:a.nce o=r annL1m c:ha.i-ges. A fL.\l l·y' 
2x2cuted ~ounterpar~ of the agreement w~:l be re~u~n~d for you~ records. 

I~ th~s work w~ll be done by an o~~~~de contracto~. you must advi5e 
~~e ~~m& and address of the ~ontractor ~n o~d~r that w~ m~v proce5s our 
stan~~rd R~ght of Entry p2~m~t ~~t~ ~nqrn p~ior ~a commencement of warK 

·~your o-n forces Ferform thi$ ~or~;~ you must not1~~· t~e OfficR 
~J.nee:- ?R:i:OR tc, yoLir pl""'1.n:oed :=ummencgmei:t oi' wort-· DO NOT PROCEED 
WITH WORK UNTIL CONTACTED BY THE OFFICE ENGINEER. 

1 ) 
:: ) 

Far• this form to~ 

S .. P.T. Co_ (Engineeri.rig Inspa-c:t.ion) ----- (91.6) 799-5.3:1 0 

S.P.~ Co. (District Roadmastg~) -------- (~03) 3;1-5714 
J. i~. Sm~th, 48134 E Commerci•l St. o~~r~dge~ O~ ~7463 
SF· Tel ~eom ..:..-----------------------·-- \ 4-l 5 ·! 905-·5()96 / ~c17:::;, 

T 'Y p e o 1 w <:1 r ~.: : "'P.tJ~~eq=~""'-:;-:::"-':""::::'-=":":-':!""'""""'~~"--•-"'-!:-i;:!;;;"-.!"""l..!".!!'2:;r_!!e: _ _l.c!:!; 
Propos~C d~te wo~k 
8t:.1r1 ta. c:::t p~ rs.on: 

F'hone; 
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-:2-

Please be adv~sed that no wor~ can begin w~th~n Railraad"s r~gl,t of 
way until yoLL have contacted S.?. Tel~com at i-B00-263-4=37. T~l~cam 
will ~dvise you if underground ~iber-optic f~c~!itie~ ~re invcl¥ed ~Ltt1 
you~ project and~ if $0, the telephona numbsr of the cable comp~ny that 
you will be requLred to contact. S.P. Telecom will also provide you 
with a contro! number which must be snown on this form be~ore f&xing to 
the above locations. 

If vcu have any ~urthe~ questions. please contact the undersigned 
on (21~) 790-6966. 

Enclosure 

c-

Yours tr-uly, 

J. W. IYANUSICH 

Mana~ c:Z~:c:•(( 
8y: ~~H•nd/ 

Lease Clerk 

7 
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LEASE AUDIT 

No. 

C~S .. 34(10 Apr"il .11.:4 l.991 

RELMIS: C-616.10-X 

UNDERGROUND PIPELINE 

(SEWER - WATER - STORM DRAIN - ETC.) 

THIS AGREEMENT, mad11 thi" I~ ~y of C!)G."ra'tJ'l: GtQ. 
by and between SOUTHERN PACIFIC TRANSPORTATION CO~PANY, • 
(Licensor), .and STEVE MARSHALL. LUCKY DUCK CAMPGROUNDS, " 
~orporaticn~ address: .143S CURTIN ~OAD, CURTIN~ OREGON 97428 
( Li.c:an.ozee) ; 

1<;l<1' ~ 
c:orporiition 

WlTNESSETH: 

1. Grant of R1gMt5! Licenso~ hereby grants to Licensee the 
right to constructs reconstruct. mainta~n and operate~ subject to the 
tarms of th~s ag~eement~ a 4-inch sawer pipel~ne (here~n called 
••structure'')~ at er nea~ Anlau~, Co~nty of Douglas, State o~ Oregon 
i~ the location shown an the attached print of D~aw1ng C-616 .. 10-X 
dated Octobe~ 3, 1994. 

This ~rant 1s subject and subordinate ta the prior and continu
ing right a~ Li~ensor, its successors and ass~gn~~ to us~ all of its 
p~operty ~n the conduct of its business~ Licensor reserv~ng full 
rights> consistQnt with the r~ghts here~n granted, to construct~ 
r~construct, maintain ~nd operate ex1$ting and add~tional transpor
tation, ~ommunicatior.l pipeline and power ~ac~iities upon~ over and 
ben9ath its premises. 

2. !de'nti"fyirig Markers: M~,.11.:,ers irt -form and soize 'S.atisfac::tory 
to ~icensor shall be installed a~d·constantly maintained by Licensee 
at L.icens.or·s p,...operty lines or ~Lic::h locat.ions as Licensor !iih~ll 
dQ$ignate and shall be relocated or removed by L~~ensee upon request 
of Li~ensor. The absence of marker• does not constitute a warran~y 
by License~ that there are no subsu~face instal!~tions. 

3.. Cost$: Upon ~xecution hereo~, Licensee shall pay Licensor 
FOUR HUNDRED FORTY F!VE DOLLARS (S445.00) partially to defr~y cost 
01" handling. 

L~c~nsee shall bear the entire cost o1 constructing, recon
~t~uct~n9, m~~nta~n~ng and operating sa~d structure an L~c~n~or·~ 
prem~ses. L~censee shall re~mbur~e Licen•or +or all co~t and QXpense 
to L~censor in furnishing any mater~als or per~o~m1ng any labor in 
connection with such work~ including~ but not limi~ed to~ installa
tion of ~~lsewcrk ar.d ether prctect1on benea~h or along Licensor·~ 
t~ack~, and 1urni5hinQ such watchmen. flagmen and inspector~ as 
l.icen1Sor"" deem~ nece'!ISar"'y .. 

-1-
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June 23, 1994 
DEPARTMENT OF 

FISH AND 

WILDLIFE 

Steve Marshall 
SOUTHWEST 
REGIONAL OFFICE 

1435 Curtin Road 
Curtin, Oregon 97428 

Dear Mr. Marshall: 

I have reviewed the proposed sewer line construction route and offer the 
following comments: 

If at all possible, connect the pipeline to bridge crossings. 

- If the line is to be buried in Pass Creek, or Bear Creek, excavation can 
be done between July 1st and September 15th. Pipeline should be 
below the potential scour level of the creek. 

- All streambed material which is removed must be replaced in original 
gradient. 

• Minimal streambank vegetation shall be removed. 

• Is there some sort of precaution or plan that addresses leaks for each 
creek crossing. 

· Ditch digging for the pipeline should be done when water is absent. 

If there are any further questions, feel free to call and we can discuss them. 

Sincerely, 

'})~Cl!~ 
David A. Harris 
Habitat Biologist 

SC 

• . 
. 

-
4192 N Urnpqua Hwy. 
Roseburg, OR 97470 
(503) 440-3353 
FAX (503) 673-0372 
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D ____ .,,,....._....... 

--.. ~r PERFORM OPERATIONS UPON A STATE HIGHWAY I 06M 3 52 73 See Oregon Administrative Rule, Cha"""r 734, DMslon 55 

APPLICATION AND PERMIT TO OCCUPY OR PERMIT NUMBER 

-
GENERAL LOCATION PURPOSE OF APPLICATION 

' r ~ CONSTRUCTJOPEA..t..TEIMAINTAIM 
HIGtiWA 'f' NAMEi .A.NO ROUTE NUMBER 

POLE 
ll'f'1l 

PACIFIC l 0 LINE 
)4GHWAY HUMeEFI 1:LAS 0 

BUAIEO """' 
001 '• CABLE 

~~~ fD: PIPE 
.,.,.,.. 

Bl!.AR CREEK CROSSING ANO LINE 4'11 11 SEWER 
HW"r'. R£FEAENC6 MAP NUMBER I ~TUJ l'flEEWA"f I lN U.S. FOREST 

fa YES 0 NO Oves lilcNo D NON-COMMERCIAL SIGN 
APPUCANT "iM46 NQ ADDAESB 

rsTEVE MARSHAL I n MISCEU .. ANEOUS OPERATIONS ANO/OR 
FACIUTIES AS OESCRIBEO BELOW. 

2995 WASHINGTON eoto0 REQU~EO AiFEAENCe.: AMOUNT °" 90NO 

EUGENE, OR 97405 DYES (ii NO 
CAA ?3'-55 

$ 036 (21 

L _J INSl.JRAHC& ~EOUIREO IU£FEAEHCG·. aPECIFlfD CJ::lMP. o,i..TE 

I.a: YES D NO CM~~1 .. , 1 1 QQ 
. 

DETAIL LOCATION OF FACILITY 
(For more space UM beck of application or attach addklonal sheets) 

IAl!..E MILE ENGINEERS ENGINEERS SIOE OF HIGHWAY OISTANCe FROM BURIEO CAB!..E OR PIPE . SP_... 
OA 

POINT · POINT STATION ·~ STATION ANGl.£ OP CAOS$.ING '.:ENTER UM RIW UNE DePTH $12.:E Ar«:l KlNO CUT LENGTH 

163.43 90 DEGREE 48" z1t I "'t1 VES 

. 

" -- . 

' 1-0PEN CUTIING OF PAllEO OR SURFACED AREAS ALLOWEO? 

Di YES [OAR 734-55-100(1)] 0 NO [OAR 73-4-55-100(1)] 

2-TRAFFIC CONTROL R1'0UIREO? 

XX YES [OAR 134-55-025 IOI] 0 NO 

3-WITHIN 48 HOURS BEFORE BEGINNING WORK ANO AFTER COMPLEilNG THEP_ERMIT WORK. THE APPLICANT OR HIS CONTRACTOR SHALL 
NOTIFY THE DISTRICT REPRESENTATIVE AT TELEPHONE NUMBER 440-3405 , A COPY OF THIS PERMIT AND ALL ATIACHMENTS 
SHALL BE AVAIL.ABLE AT THE WORK AREA. ORS 757.541 REOUIRES EXCAVATORS TO LOCATE AND PROTECT ALL EXISTING UNDERGROUND 
UTILITIES. AVOID INJURY ANO ADDEO EXPENSE- CALL BEFORE YOU DIG. 

. ''· ~· 

SEE ATTACHED SPECIAL PROVISIONS. 
·'· 

JF THI ' . ...1~.seo A#PUCATION Wft..L AFF'KCT n-6: LOCAl. GOVERNMENT, Tl"fE APP\JCAHT SHALL .-.CQUIAE ll-IEi LOCAi.. GO\l'EAN"'1ENT O,.l"tCIAJ .. ::5 :SIGNATURE eEFOAE ACQUIAING T11E DISTPllC 
~F\"$ SfGNAnJRS, 

x 
A 

' x 

Tfflli 

APPLICATION DAT! TITLit: 

9 .. ,,...., 1 O'WLM.. -

0.4.TE 

TELEl'"HONE NUMl&'R 

q If?;- ~ ,, 'Z.. 0 
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Ponnlt Number 

SPECIAL PROVISIONS AND CONDITIONS OF PERMIT 

Pacific Highway MP 163.42 

PAGI:. ~< 

] 

This permit. is to cross Highway right of way under the I-5 
Bear Creek. Structure with at 2 inch sewer line. 

3. Pipe depth is to be a miniwn of 48 inches below road grade and 
at least 6 feet from the structure footings. 

4. The Pavement and backfill shall conform to Douglas County 
specifications and be restored in a manner acceptable to 
Douglas County. 

5. Applicant shall advise the District Manager or their 
representative (440-3405) at least 48 hours in advance of 
commencing work (OAR 734-55-040[1]). 

6. call for utility locates before you dig (1-503-673-6676). You 
may be held liable for damages. 

7. A copy of this permit and all attachments shall be available 
at the job site during construction. 

a. Any highway signs and sight posts removed for the progress of 
the work shall be replaced as soon as possible and no later 
than the end of the day. All damaged siqns shall be replaced 
by the Highway Division at the expense of the applicant. 

9. Applicant shall be responsible for repairing any and all 
damage to the highway roadbed, ditches, culverts, guardrail, 
or any other highway facility or appurtenances. Any damage or 
debris that involves highway safety shall be repaired or 
removed immediately. All other repair shall be completed with 
30 days of occurrence. 

(~ ~ C)h 113 ~'?_(/,, I ;_ 

'FrA-~p (/"1f.7f,AJ- ,f{.,._.t- :J:"' 4-n~ 

l~c<S D ucL - I f/L6z-cf 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: August 8, 1996 

To: Environmental Quality Commission 

From: Langdon Marsh, Director ~~kl'--
Subject: Agenda Item H, EQC Meeting August 23, 1996 
Best Available Technology (BAT) Criteria for the proposed Umatilla Chemical Demilitarization 
Facility 

Statement of Purpose 

The purpose of this staff report is to present to the Environmental Quality Commission (EQC) the 
criteria and definitions used by the Department in making BAT-type determinations, and to 
discuss the potential use of other available criteria from the Army and the National Research 
Council. 

Background and Evaluation (See Attachment A) 

Authoritv of the Commission with Respect to the Issue 

The BAT Finding is required as part of the Oregon Revised Statutes, Hazardous Waste and 
Hazardous Materials II, 466.055(3) (Attachment B). The EQC must make a findings 
determination prior to issuing a permit for the treatment of chemical weapons at the Umatilla 
Army Depot. 

Summary of Public Input Opportunity 

During the public comment period for the permits, the public has the opportunity to comment on 
all of the findings the EQC must make. The BAT finding was discussed at the EQC worksession 
on May 16, 1996. comments continue to be received until November 15, 1996. The Department 
has held four public hearings concerning the proposed permits, risk assessment, and findings. 
Comments received from these hearings, both verbal and written, have been compiled and 
provided to the EQC. Many people include comments about BAT along with comments on the 
proposed documents. 

Conclusions 

~ --



Memo To: Environmental Quality Commission 
Agenda Item H, EQC Meeting Page 2 

Please see the Department Recommendation section in Attachment A 

Intended Future Actions 

Department staff will use the guidance of the EQC on BAT criteria when preparing the staff 
report for the November, 1996 EQC meeting. 

Department Recommendation 

It is recommended that the Commission accept this report, discuss the matter, and provide advice 
and guidance to the Department as appropriate. 

Attachments 

Attachment A: Best Available Technology (BAT) Discussion 
Attachment B: Copy of ORS 466.055 
Attachment C: Memo from Larry Edelman, Assistant Attorney General, to Stephanie Hallock, 
3/15/96 

Reference Documents (available upon request) 

NRC Report Evaluation of the Army's Draft Assessment Criteria to Aid in the Selection of 
Alternative Technologies for Chemical Demilitarization, (1995-1996, no publication date) 

Approved: 

Section: 

Divisiqn: 

Report Prepared By: Peter Brewer 

Phone: 541-3 88-6146, ext. 243 

Date Prepared: 29 July 1996 



ATIACHMENT A 
EQC DISCUSSION ON BEST AVAILABLE TECHNOLOGY (BAT) CRITERIA 
August 23, 1996 Meeting 

BACKGROUND 

Before issuing a hazardous waste treatment permit for the proposed incineration facility 
at the Umatilla Anny Depot, the Environmental Quality Commission (EQC) is required 
under ORS 466.055 and .060 to make a set of findings. These findings are not 
required before action is taken on the air quality permit by the Department of 
Environmental Quality (DEQ). The requirement for findings and permit issuance by 
the EQC is unique to the hazardous waste program. 

Two key findings bring the EQC into a discussion of potential alternative technologies 
for the destruction of chemical weapons and bulk nerve agent. 

ORS 466.055(3): The proposed facility uses the best available technology for treating 
or disposing of hazardous waste or PCB as determined by the Department or the United 
States Environmental Protection Agency. 

ORS 466.055(5) The proposed hazardous waste or PCB treatment or disposal facility 
has no major adverse effect on either: 

a) Public health and safety; or 
b) Environment of adjacent lands. 

DETERMINING WHAT IS BEST AVAILABLE TECHNOLOGY 

After reviewing the legislative history and consulting with attorneys at the Department 
of Justice, DEQ has concluded that Best Demonstrated Available Technology (BDAT) 
under the Resource Conservation and Recovery Act (RCRA), which governs issuance 
of the hazardous waste permit, should be the minimum technology standard applied, 
but that the EQC (per Attachment C, memorandum from Larry Edelman to Stephanie 
Hallock, March 15, 1996) is free to make the standard more stringent by applying 
additional factors it deems necessary in order to protect health and/ or the environment, 
using the various statutory standards of RCRA, the Clean Air Act (CAA), and the 
Clean-Water Act (CWA) as guidance. 

In other words, the EQC can apply a variety of factors to assist in determining whether 
the proposed facility uses the best available technology (BAT). _The factors used in 
BAT determinations under the three Acts are: 

Clean Water Act (Best available technology economically achievable, or BAT-EA) 

r 
L 



BAT Criteria 
PageA-2 

8/8/96 
BAT-EA represents the best existing performance in the industrial category or 
subcategory, considering the cost of achieving such effluent reduction. Other criteria 
considered includes non-water quality environmental impacts, such as the subsequent 
release of pollutants to the air or soil, and the energy consumption of the technology. 
The BAT-EA standards are generally developed on a national level, with unique 
facilities handled on a case-by-case basis by the DEQ. 

Clean Air Act (Best Available Control Technology, or BACT) 

BACT determinations are made by the DEQ for new major sources or major 
modifications to sources in air quality attainment areas. In making a BACT 
determination, the primary considerations are as follows: the technical feasibility of the 
controls that provide the maximum degree of reduction of each pollutant subject to the 
evaluation; and the economic feasibility, as measured by the annualized cost of controls 
per amount (ton) of pollution abated. To a lesser degree, the energy and other 
environmental impacts associated with the control technologies are considered in the 
evaluation. · Unless an innovative control is proposed by the applicant, the control 
selected as BACT is normally commercially available and has been demonstrated at a 
similar source. Control technologies with a lesser degree of pollution abatement are 
only .considered after the top level control was determined to be not achievable using 
the criteria. This method is typically called a top-down determination. 

The BACT level of control is established as a standard in the permit. The permittee 
can meet the standard with whatever method they wish as long as they can also 
demonstrate compliance. Thus BACT sets a level of performance expected by the new 
or modified facility, not strictly specifying a control technology. 

Resonrce Conservation and Recovery Act (Best Demonstrated Available Technology, 
BDAT) 

BDAT is determined by the EPA on a national level for a specified waste stream. The 
BDAT process is based upon the criteria defining Demonstrated and Available. EPA 
defines demonstrated as "A technology may be demonstrated if currently used to treat 
wastes within the group or wastes judged to be similar." Furthermore, EPA states, that 
"determinations should not be based on emerging and innovative technologies" (51 FR, 
page 40588 IV.2.). The EPA further states that new treatment standards will be 
established as soon as new or improved treatment processes become demonstrated as 
full-scale operations. 

EPA defines "available" with 3 applicable statements: 
1. The technology does not present a greater total risk than land disposal; 
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2. if the technology is a proprietary or patented process it can be purchased from the 
proprietor; and 
3. the technology provides substantial treatment. 

The substantial treatment criteria further defines available: "In order to be considered 
available a demonstrated technology must 'substantially diminish the toxicity' of the 
waste or 'substantially reduce the likelihood of migration of hazardous constituents' 
from the waste in accordance with section 3004(m)" (FR 51page40589, and also 
described in Attachment C). 

In addition to considering factors used to make BAT determinations under the three 
Federal Acts, the EQC may review whatever information they feel is useful, including 
but not limited to a set of criteria questions developed by the National Research 
Council and the Army to address alternative technologies, information provided by the 
vendors of alternative technologies, the risk assessment conducted by Ecology & 
Environment for the DEQ, and comments received during the public comment period 
on the proposed permits. 

The primary criteria used in the three Federal Acts are summarized in Table 1 below. 
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CW A BAT Technology to meet a 
"best available tech., Performance Standard 
economically YES YES YES YES 
achievable" 

CAABACT 
"best available 
control technology" 

RCRABDAT 
"best demonstrated 
available technology" 

YES. YES 

NO NO 

:~~---""----· n~~~·=~·=~--- --«·--" "'-- :--1 

YES YES 

NO NO 

Technology based on 
Maximum Degree of 
Reduction for each 
Pollutant 

Technology to 
Substantially Reduce 
Toxicity of Hazardous 
Components 
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It is important to note that the EQC is not required to select a particular technology or 
vendor from among the alternatives, nor is the EQC required to consider every possible 
alternative technology. The EQC can set its own parameters for evaluation of the 
technologies, within the broad framework of the BAT factors used in the three Federal 
Acts, with RCRA as the minimum. Based on the evaluation, the EQC may find, for 
example, that the proposed incineration facility is BAT for some of the stockpile but 
that one or more other technologies appear to provide BAT for other parts of the 
stockpile; or, the EQC may find that the proposed facility is BAT for the entire 
stockpile; or, that one or more alternatives are BAT for the entire stockpile. In short, 
the EQC's statutory charge is to find whether or not the proposed facility uses best 
available technology; the EQC's charge is NOT to select particular vendors or 
technologies as alternatives, although the EQC may find that a particular technology or 
technologies better meets the criteria for BAT than another. 

If the EQC finds that the proposed incineration facility is NOT the best available 
technology, then the EQC must either deny the permit application, or indicate to the 
Army what permit modifications the EQC would like to see. It is then the Army's job 
to submit a new permit application for approval of a particular alternative technology, 
or a request for modification of the existing permit application, depending how much 
change would be directed by the EQC. The new application would again have to be 
evaluated by the EQC and the appropriate findings made. 

KEY ISSUES TO BE ADDRESSED IN BAT EVALUATION 

At least the following questions need to be considered when evaluating BAT. 

1) What are the human health/environmental/safety- impacts of the proposed 
techriologies? 
- Have the risks been evaluated (human, ecological, catastrophic)? 
- What is the impact on natural resource consumption? 
- What are the discharges/wastestreams? 

2) Does the proposed technology extend the timeline for storage? 
- If so, is the risk of extended storage acceptable? 

3) 

- What timetable is acceptable for stockpile destruction? 

Is enough information available about a particular technology to determine 
whether or not it is a viable alternative for destruction of the stockpile? 
- What is the source of the information? 

~-
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- Has it been verified by sources other than the vendors? 
- What part of the stockpile can it destroy? 
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- How do you deal with unknowns? Wait? Engineering estimate? (This 
should be a factor in assessing availability.) 

4) Should cost be a factor considered by the in selecting BAT? 
- CW A and CAA allow cost of technology to influence BAT decision; RCRA 
does not 

5) Should availability of technology be important, other than as it effects risk of 
continued storage? 
- CW A and RCRA require that the technology used currently exist; CAA 
allows consideration of new/innovative technologies, if cost is not prohibitive. 

DEPARTMENT RECOMMENDATION 

In responding to the above questions, the Department recommends assessing BAT for 
the proposed incineration facility and for the alternative technologies against the 
following priorities, which reflect the mission of the Commission and the Department 
to protect human health and the environment: . · 

1) Types/ quantities/toxicity of discharges to the environment by operation of the 
proposed facility or any alternative technology. 

2. Risks of discharge from a catastrophic event or breakdown in operation of the 
proposed facility or any alternative technology. 

3. Safety of the operation of the propoSed facility or any alternative technology. 

4. The rapidity with which the technology can destroy the stockpile. 

5. Impacts of the proposed technology on consumption of natural resources. 
r 
Ii 
f-,---



.-'! ,, 
\' ,.,. 

·.fl· 

-~~ 
. j"t 

l ,,_ 
~·; 

' 
" ! 

,. 

. .J 

466.050 PUBLIC HEALTH AND SAFETY 

newing the permit for a treatment, storage 
or disposal facility. [1985 c.670 §11; 1987 c.540 §171 

466.050 Citizen advisory committees. 
(1) To aid and advise the director and the 
commission in the selection of a hazardous 
waste or PCB treatment or disposal facility 
or the site of such facility, the director shall 
establish citizen advisory committees as the 
director considers necessary. The director 
shall determine the representation, member· 
ship, terms and organization of the commit
tees and shall appoint their members. The 
director or a designee shall be a nonvoting 
member of each committee. 

(2) The advisory committees appointed 
under subsection (1) of this section shall re
vievv applications during an application pe
riod established under ORS 466.040 and make 
recommendations on the applications to the 
commission. [1985 c.670 §12] 

·--=?"'" 466.055 Criteria for new facility. Before 
issuing a permit for a new facility designed 
to dispose of or treat hazardous waste or 
PCB, the commission must find, on the basis 
of information submitted by the applicant, 
the department or any other interested party, 
that the proposed facility meets the following 
criteria: 

(1) The proposed facility location: 
(a) Is suitable for the type and amount 

of hazardous waste or PCB intended for 
treatment or disposal at the facility; 

(b) Provides the maximum protection 
possible to the public health and safety and 
environment of Oregon from release of the 
hazardous waste or PCB stored, treated or 
disposed of at the facility; and 

(c) Is situated sufficient distance from 
urban growth boundaries, as defined in ORS 
197 .295, to protect the public health and 
safety, accessible by transportation routes 
that minimize the threat to the public health 
and safety and to the environment and suffi
cient distance from parks, wilderness and re
creation areas to prevent adverse impacts on 
the public use and enjoyment of those areas. 

(2) Subject to any applicable standards 
adopted under ORS 466.035, the design of the 
proposed facility: 

(a) Allows for treatment or disposal of 
the range of hazardous waste or PCB as re
quired by the commission; and 

(b) Significantly adds to; 
(A) The range of hazardous waste or PCB 

handled at a treatment or disposal facility 
currently permitted under ORS 466.005 to 
466.385; or 

(B) The type of technology employed at 
a treatment or disposal facility currently 
permitted under ORS 466.005 to 466.385. · 

(3) The proposed facility uses the best 
available technology for treating or disposing 
of hazardous waste or PCB as determined by 
the department or the United States Envi
ronmental Protection Agency. 

(4) The need for the facility is demon
strated by; 

(a) Lack of adequate current treatment 
or disposal capacity in Oregon, Washington, 
Idaho and Alaska to handle hazardous waste 
or PCB generated by Oregon companies; 

(b) A finding that operation of the pro
posed facility would result in a higher level 
of protection of the public health and safety 
or environment; or 

(c) Significantly lower treatment or dis
posal costs to Oregon companies. 

(5) The proposed hazardous waste or PCB 
treatment or disposal facility has no major 
adverse effect on either: 

(a) Public health and safety; or 
(b) Environment of adjacent lands. [1985 

- c.670 §5; 1987 c.540 §18; 1989 c.833 §96] 

466.060 Criteria to be met by owner 
and operator before issuance of permit. 
(1) Before issuing a permit for a facility de
signed to treat or dispose of hazardous waste 
or PCB, the permit applicant must demon
strate, and the commission must find, that 
the owner and operator meet the following 
criteria: 

(a) The owner, any parent company of 
the owner and the operator have adequate 
financial and technical capability to properly 
construct and operate the facility; and 

(b) The compliance history of the owner 
including any parent company of the owner 
and the operator in owning and operating 
other similar facilities, if any, indicates an 
ability and willingness to operate the pro· 
posed facility in compliance with the pro
visions of ORS 466.005 to 466.385 and 466.890 
or any condition imposed on the permittee 
by the commission. 

(2) If requested by the permit applicant, 
information submitted as confidential under 
subsection (l)(a) of this section shall be 
maintained confidential and exempt from 
public disclosure to the extent provided by 
Oregon law. [1985 c.670 §7; 1987 c.540 §19; 1989 c.833 
§97] 

466.065 Applicant for renewal to com
ply with ORS 466.055. As a condition to the 
issuance of a renewal permit under ORS 
466.005 to 466.385 and 466.890, the commis
sion may require the applicant to comply 
with all or some of the criteria set forth in 
ORS 466.055. 11985 c.670 §6; 1987 c.540 §201 

Title 36 Page 652 (1995 ·Edition) 
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Attached is a memo from our legal intern, Paul Desrochers, discussing the issue of 
Best Available Technology under ORS 466.055(3). 

The bottom line of Paul's analysis is that BDAT under RCRA should be viewed as 
the minimum technology standard applicable to RCRA permitting of the proposed Umatilla 
Chemical Weapons Incinerators. 

Beyond BDAT it would appear that the Commission has some discretion in defining 
the outside parameters for a best available technology determination. The legislative history 
of ORS 466.055(3) does not shed much light on what was legislatively intended in 
establishing this standard._ The legislative concern at the time was commercial PCB 
incineration. Therefore, one could surmise that best available technology was thought of in 
the context of best available incineration technology. However, the scope of the statute is 
clearly broader than that and encompasses facilities other than incinerators. 

I recommend that, as part of the permit application review, the Commission consider 
the full range of technologies suggested for the destruction of the chemical weapons as 
presented by the applicant and the public. After evaluating this information, the Commission 
will be in a position to make a determination as to what it considers necessary to meet the 
best available technology criterion of ORS 466.055(3) using the various statutory standards 
of RCRA, the Clean Air Act, and the Clean Water Act as guidance. 

LE:kt/LHE0283.MEM 
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Assistant Attorney General 
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BAT For Chemical Weapons Treatment or Disposal at Umatilla Arsenal 
DOJ File No. 340-420-GNE0399-95 

BACKGROUND 

In accordance with 50 U.S.C. § 1521(a), "the Secretary of Defense shall ... carry out 
the destruction of the United States' stockpile of lethal chemical agents and munitions that · 

_exist[ed] on November 8, 1985.·" The destruction of the stockpile is to be completed by 
December 31, 2004 pursuant to section 152l(b)(5). Additionally, section 1521(b)(2) states 
that "[i]f a treaty banning the possession of chemical agents and munitions is ratified by the 
United States, the date for completing the destruction of the ... stockpile ... shall be the date 
established by such treaty." This section was included to address bringing the United.States 
into compliance with the Chemical Weapons Convention (eWe), an international treaty 
established in 1986 designed to eliminate the unitary chemical weapons stockpile of the 
signatory countries within a ten-year timetable. 

The ewe was opened for signature on January 13, 1993, and was signed by the 
United States on that date. President Clinton strongly endorsed ratification of the treaty in 
his transmittal to the Senate for its advice and consent. Currently the treaty resides in 
subcommittee and has yet to be ratified by the Senate. 

Section 1521 of the statute addresses the final phase of U.S. compliance with the 
eWC, the destruction Of the chemical WeaIJO.nS stockpile. The first two phases entailed 
removing all unitary chemical weapons stored overseas and transporting them to the United 
States for destruction. 

Prior to implementing section 1521 the Department of the Army (DOA) completed a 
programmatic review of the possible environmental impacts associated with the various 
methods proposed for carrying out the directive. This review was performed pursuant to the 
National Environmental Policy Act and the governing Council on Environmental Quality 
Regulations. 

~--
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In its programmatic Record of Decision (ROD) (53 FR 5816, February 26, 1988) the 
DOA determined that on-site incineration of the chemical weapons stockpiles at their current 
locations was the preferred method of disposal. In particular, the ROD cites disassembled 
incineration as the disposal process to be used and states that an incineration process called 
"cryofracture" will be developed as an alternative backup process. This decision was not 
made solely on each proposed method's effect on the environment but included such factors 
as: feasibility and effectiveness of emergency response measures, vulnerability to terrorism 
and sabotage, and logical complexity. One factor that weighed heavily in favor of 
incineration was its endorsement by the National Research Council as being the best and 
safest method for destroying the lethal agents within the chemical weapons. 

The Umatilla Army Depot is one of the eight chemical weapon storage sites required 
to destroy its stockpile at its current location. Prior to commencing destruction of the 
stockpile, the DOA must prepare a site-specific Environmental Impact Statement (EIS) or 
Environmental Assessment (EA) in accordance with the National Environmental Policy Act 
(NEPA). Additionally, the DOA must obtain a Resource Conservation and R_ecovery Act 
(RCRA) permit from the State, if authorized under an approved program, or from the 
Environmental Protection Agency (EPA). Recently the EPA, pursuant to 42 U.S.C. §§ 
6912(a), 6926, and 6974(b), granted Oregon final authorization to implement its own state
run RCRA program (60 FR 5820, Nov. 28, 1995). This gives Oregon full RCRA permitting 
authority and confirms that Oregon's program is at least as protective of human health and 
the environment as the federal RCRA program. 

Both the Oregon Administrative Rules (OAR) and Oregon Revised Statutes (ORS) 
require that a new facility designed to treat hazardous waste have a state-authorized permit 
prior to commencing operations. To qualify for this permit a hazardous waste treatment 
facility must, inter alia, use the "best available technology" (BAT) for treatment and/or 
disposal of the hazardous waste as determined by the Environmental Quality Commission 
(EQC). (ORS 466.055 (3).) In addition, the OAR require that the facility utilize the 
"highest and best practicable treatment and/or control" technology. (OAR 340-120-010 
(2)(c).) -

The BAT standard, specified in the ORS and OAR, is not defined in either, nor is it 
discussed in the legislative history regarding their promulgation. Federal laws including the 
Clean Air Act, Clean Water Act, and Resource Conservation and Recovery Act use various 
concepts of BAT as do the parallel State laws. However, BAT is determined differently 
under each environmental statute, and the question arises as to which standard the EQC 
should apply in defining BAT in reviewing a hazardous waste treatment permit application. 



DATE: 

TO: 

FROM: 

RE: 

Department of Justice 

INTEROFFICE MEMORANDUM 

March 14, 1996 

Larry Edelman 
Assistant Attorney General 

Paul Desrochers 
Legal Intern 

BAT For Chemical Weapons Treatment or Disposal at Umatilla Arsenal 
DOI File No. 340-420-GNE0399-95 

BACKGROUND 

In accordance with 50 U.S.C. § 1521(a), "the Secretary of Defense shall ... carry out 
the destruction of the United States' stockpile of lethal chemical agents and munitions that 
exist[ed] on November 8, 1985." The destruction of the stockpile is to be completed by 
December 31, 2004 pursuant to section 1521(b)(5). Additionally, section 152l(b)(2) states 
that "[i]f a treaty banning the possession of chemical agents and munitions is ratified by the 
United States, the date for completing the destruction of the ... stockpile ... shall be the date 
established by such treaty." This section was included to address bringing the United States 
into compliance with the Chemical Weapons Convention (CWC), an international treaty 
established in 1986 designed to eliminate the unitary chemical weapons stockpile of the 
signatory countries within a ten-year timetable. 

The ewe was opened for signature on January 13, 1993, and was signed by the 
United States on that date. President Clinton strongly endorsed ratification of the treaty in 
his transmittal to the Senate for its advice and consent. Currently the treaty resides in 
subcommittee and has yet to be ratified by the Senate. 

Section 1521 of the statute addresses the final phase of U.S. compliance with the 
ewe, the destruction of the chemical weapons stockpile. The first two phases entailed 
removing all unitary chemical weapons stored overseas and transporting them to the United 
States for destruction. 

Prior to implementing section 1521 the Department of the Army (DOA) completed a 
programmatic review of the possible environmental impacts associated with the various 
methods proposed for carrying out the directive. This review was performed pursuant to the 
National Environmental Policy Act and the governing Council on Environmental Quality 
Regulations. 



Larry Edelman 
March 15, 1996 
Page 3 

Questions and Short Answers 

Question 1: How is the "Best Available Technology" standard defined and/or determined 
under the Clean Water Act (CWA), the Clean Air Act (CAA), and the Resource 
Conservation and Recovery Act (RCRA)? 

Short Answer: 

The Clean Water Act 

Under the CW A the EPA sets several levels of performance standards for a pollution 
source. The first of these levels is the "best practicable control technology currently 
available" (BPI') where the standard is the average of the best existing performances by 
plants of various types within the point source category. EPA is to take into consideration 
the cost of the technology in relation to the benefit derived from it as well as: the age of the 
equipment and facility involved, the processes used, the engineering aspects of the 
application of various types of control techniques, process changes, non-water quality 
environmental impacts, and any other factors the EPA may deem appropriate. (33 U.S.C. § 
1314(b )(l)(B).) 

The next step, and the one most analogous to our question, is for EPA to set the 
standard for toxic pollutants at the "best available technology economically achievable" 
(BAT). BAT represents, at a minimum, the best economically achievable performance in the 
industrial category or sub category. NRDC, Inc. v. EPA, 863 F.2d 1420, 1426 (9th Cir. 
1988). BAT calls for more stringent control technology than BPT but still requires that the 
technology be both technically available and economically achievable. BP Exploration & Oil, 
Inc. v. EPA, 66 F.3d 784, 790 (6th Cir. 1995). A process may be deemed "available" even 
if it is not in use at all. Courts have upheld BAT standards based upon a single study of a 
specific technology, which was not in actual use in any sector of an industry. American 
Petroleum Institute v. EPA, 858 F.2d 261, 265 (5th Cir. 1988). Other factors EPA must 
consider in determining BAT include the cost of achieving the effluent reduction and the non
water quality environmental impacts as well as the energy requirements of the technology. 
(33 U.S.C. § 1314(b)(2)(B).) In promulgating the standards for BAT the EPA need not 
show that all regulated facilities can meet the standard, but rather that the best existing 
facilities can meet the limitations imposed. 

Where EPA has not promulgated BAT standards, either EPA or a delegated state 
must use best professional judgment to determine BAT on a case-by-case basis. 
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The Clean Air Act 

The CAA requires that facilities utilize the "best available control technology" 
(BACT), as determined by the EPA for that industry, for all major stationary sources or 
major modifications to exiting sources in attainment areas. BACT means an emissions 
limitation "based on the maximum degree of reduction for each pollutant subject to 
regulation under the Act which ... the Administrator ... determines is achievable for [each] 
source or modification through the application of production processes or available methods, 
systems, and techniques." (40 C.F.R. § 52.2l(b)(l2).) The Administrator shall set this 
limitation on a case-by-case basis and shall take into account energy, environmental, 
economic impacts and other costs in arriving at the reduction level called for. In no event 
shall BACT result in emissions which exceed the levels set for any pollutant under 40 CPR 
parts 60 and 61, or any New Source Performance Standard (NSPS). In determining the 
BACT for a source the Administrator will first consider the most effective existing 
technology for controlling emissions and only consider less effective control technology if the 

~~;_, most effective controls are found not to be achievable after considering the aforementioned 
~'" ~, factors. The EPA may allow a facility to implement design, equipment, work practice, 

. ~ / · operational changes, or combinations thereof in order to meet the emissions standards in lieu. 
', //:~f implementing the actual control technology found to be "best". (40 CPR § 52.21(b)(12).) 

'x ' . 
t:t ~,' .r Resource Conservation and Recovery Act · 
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Prior to allowing the land disposal' of any waste, EPA is required to set "levels or 
methods of treatment, if any, which substantially diminish the toxicity of the waste or 
substantially reduce the likelihood of migration of hazardous constituents from the waste so 
that short-term and long-term threats to human health and the environment are minimized." 
(42 U.S.C. § 3004(rn).) EPA has interpreted this language to require treatment standards 
that are based upon the "best demonstrated available technology" (BDAT). This 
interpretation has been upheld by the D.C. Circuit in HWTC v. EPA, 886 F.2d 355, 363 
(D.C. Cir. 1989). 

EPA has established a framework under which treatment standards based on BDAT 
are to be developed. First a technology must be determined to be "demonstrated"; this 
determination will "not be based on emerging and innovative technologies. (51 FR 40588, 
Nov·. 7, 1986.) To base the decision on emerging technology would conflict with the 
legislative history of section 3004(m) which states that the "methods of treatment established 
by the Agency should be the best that has been demonstrated to be achievable" and not a 
"BAT-type process which contemplates technology-forcing standards." (Vol. 130 Cong. 
Rec. S9178 (July 25, 1984).) To be considered a "demonstrated" treatment technology EPA 
requires that a "full scale facility" must be in operation for the treatment of the waste or 
similar wastes. (51 FR 40588.) 
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Questions and Short Answers 

Question 1: How is the "Best Available Technology" standard defined and/or determined 
under the Clean Water Act (CWA), the Clean Air Act (CAA), and the Resource 
Conservation and Recovery Act (RCRA)? 

Short Answer: 

The Clean Water Act 

Under the CW A the EPA sets several levels of performance standards for a pollution 
source. The first of these levels is the "best practicable control technology currently 
available" (BPT) where the standard is the average of the best existing performances by 
plants of various types within the point source category. EPA is to take into consideration 
the cost of the technology in relation to the benefit derived from it as well as: the age of the 
equipment and facility involved, the processes used, the engineering aspects of the 
application of various types of control techniques, process changes, non-water quality 
environmental impacts, and any other factors the EPA may deem appropriate. (33 U.S.C. § 
1314(b )(l)(B).) 

The next step, and the one most analogous to our question, is for EPA to set the 
standard for toxic pollutants at the "best available technology economically achievable" 
(BAT). BAT represents, at a minimum, the best economically achievable performance in the 
industrial category or sub category. NRDC, Inc. v. EPA, 863 F.2d 1420, 1426 (9th Cir. 
1988). BAT calls for more stringent control technology than BPT but still requires that the 
technology be both technically available and economically achievable. BP Exploration & Oil, 
Inc. v. EPA, 66 F.3d 784, 790 (6th Cir. 1995). A process may be deemed "available" even 
if it is not in use at all. Courts have upheld BAT standards based upon a single study of a 
specific technology, which was not in actual use in any sector of an industry. American 
Petroleum Institute v. EPA, 858 F.2d 261, 265 (5th Cir. 1988). Other factors EPA must 
consider in determining BAT include the cost of achieving the effluent reduction and the non
water quality environmental impacts as well as the energy requirements of the technology. 
(33 U.S.C. § 1314(b)(2)(B).) In promulgating the standards for BAT the EPA need not 
show that all regulated facilities can meet the standard, but rather that the best existing 
facilities can meet the limitations imposed. 

Where EPA has not promulgated BAT standards, either EPA or a delegated state 
must use best professional judgment to determine BAT on a case-by-ase basis. 
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To determine if a technology is "available, w EPA has several factors which it 
considers: (1) The technology does not present a greater total risk than land disposal; (2) If 
the technology is a proprietary or patented process it can be purchased from the proprietor (if 
not then the technology is considered unavailable); (3) The technology provides substantial 
treatment; (4) Treatment technologies that are prohibited under RCRA § 3004(n) because of 
air emissions will be considered unavailable. To be considered substantial (factor 3) a 
treatment technology must "substantially diminish the toxicity" of the waste or "substantially 
reduce the likelihood of migration of the ha=dous constituents" from the waste in 
accordance with section 3004(m). · (51 FR 40589.) Treatment will always be considered 
substantial if it results in non-detectable levels of the hazardous constituents in the Toxicity 
Characteristic Leachate extract or if the technology can achieve the protective screening 
concentration levels. Furthermore, though treatment standards under BDAT are generally 
expressed as concentration levels, EPA has stated that any technology not otherwise 
prohibited may be used to meet the applicable treatment standards. Compliance is met by 
meeting the numerical performance standards established for the ha=dous constituents, the 
specific technology only has to be used where the technology itself is the standard. (53 FR 
31142, Aug. 17, 1988.) 

Question 2: What is meant by the standard "Highest and Best Practicable Treatment andlor 
Control" stated in the ORS? 

Short Answer: The "highest and best practicable treatment and control" standard mentioned 
·in the ha=dous waste section of the ORS was taken from the language of section 
468A.025(4) of the statutes which deals with Air Purity Standards. The meaning of this 
language was addressed in Oregon Environmental Council v. Oregon DEQ, 1992 WL 
252123 (D.Or.), where the court determined that "the rule meets the definition of an 
emission standard or limitation under the CAA". The court stated that "at a minimum, the 
'highest and best practicable treatment and control' standard requires the use of 'reasonably 
available control technology' [RACT] at ail existing sources." Based upon the courts 
interpreta_tion of the standard: "highest and best practicable treatment and control" = RACT. 
RACT has been determined to mean the lowest emissions limit that a particular source is 
capable of meeting by the application of control technology that is both reasonably available 
and technologically and economically feasible. 

Question 3: The Umatilla Tribe and Congressman DeFazio have requested a one year 
moratorium on the permitting of the incinerator to allow more research into alternate 
methods of disposal for the chemical weapons. Can the EQC grant or deny the request, and 
what are the possible ramifications of either decision? 

Short Answer: A one year delay on construction or permit issuance may or may not allow 
for the development of new technologies for the treatment of the waste. It could force the 
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DOA to not meet the deadlines established for compliance with 50 U.S.C § 1521. Because 
this issue may involve compliance with the CWC as well as compliance with an EPA 
authorized State RCRA program and a federal statutory deadline, two areas of possible 
conflict exist: Treaty v. Statute and Federal v. State. Treaties have the same legal force as 
Congressional enactment's and, as such, the most recent enactment will prevail over the 
later. However, because there is currently a federal statute stipulating the date by which the 
munitions must be destroyed and that statute was entered after RCRA, RCRA's authority 
might yield to the statute if intractable conflicts evolved. In this event, if the State impairs 
the ability of the DOA to comply with the statute, it is possible the President could exercise 
his executive authority under RCRA and exempt the incinerator from RCRA requirements. 
(42 U.S.C. § 6961.) 

It does not appear from the Oregon statute that the EQC could arbitrarily declare a 
moratorium in any event. The EQC probably could delay permitting if it finds that further 
study is necessary to protect public health in view of the criteria. (ORS 466.055(3).) It is 
possible that while construction is proceeding on the incinerators, other possible treatment 
solutions may be developed prior to commencing incineration of the chemical weapons that 
will meet DOA's time frame and prove less controversial. 

Discussion 

A. EQC Must Determine What Standard To Adopt For The "Best Available 
Technology" Language In The Hazardous Waste Section Of The OAR And ORS. 
EQC Must Also Determine How That Standard Is Affected By The "Highest And 
Best Practicable Treatment" Language In The OAR. 

In deciding upon a standard to adopt for the language in OAR 340--120-0lO(c), the 
EQC must keep in mind that the standard to be imposed must be at least as stringent as that 
laid out in EPA's RCRA enforcement program. Based upon this requirement an analysis of 
the previously defined control technologies should narrow the options from which EQC may 
choose. · 

Because it takes economics into account in setting its control level, the CW A's BAT 
standard could be less stringent than the RCRA's BDAT standard. Both these standards 
require that the technology used currently exist and be available. However, BDAT does not 
consider cost a factor in determining whether or not a technology is available. By 
considering cost,- the BAT standard in the CW A would exclude existing technologies from 
analysis because their cost would be prohibitive on the industry and is thus a more relaxed 
standard. RCRA's BDAT standard does not contemplate the cost to the industry for using 
the control technology, if the technology exists and is available then it will be considered, 
even if prohibitively expensive. 

.. - . :. 
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To determine if a technology is "available," EPA has several factors which it 
considers: (1) The technology does not present a greater total risk than land disposal; (2) If 
the technology is a proprietary or patented process it can be purchased from the proprietor (If 
not then the technology is considered unavailable); (3) The technology provides substantial 
treatment; (4) Treatment technologies that are prohibited under RCRA § 3004(n) because of 
air emissions will be considered unavailable. To be considered substantial (factor 3) a 
treatment technology must "substantially diminish the toxicity" of the waste or "substantially 
reduce the likelihood of migration of the hazardous constituents" from the waste in 
accordance with section 3004(m). · (51 FR 40589.) Treatment will always be considered 
substantial if it results in non-detectable levels of the hazardous constituents in the Toxicity 
Characteristic Leachate extract or if the technology can achieve the protective screening 
concentration levels. Furthermore, though treatment standards under BDAT are generally 
expressed as concentration levels, EPA has stated that any technology not otherwise 
prohibited may be used to meet the applicable treatment standards. Compliance is met by 
meeting the numerical performance standards established for the hazardous constituents, the 
specific technology only has to be used where the technology itself is the standard. (53 FR 
31142, Aug. 17, 1988.) 

Question 2: What is meant by the standard "Highest and Best Practicable Treatment and/or 
Control" stated in the ORS? 

Short Answer: The "highest and best practicable treatment and control" standard mentioned 
·in the hazardous waste section of the ORS was taken from the language of section 
468A.025(4) of the statutes which deals with Air Purity Standards. The meaning of this 
language was addressed in Oregon Environmental Council v. Oregon DEQ, 1992 WL 
252123 (D.Or.), where the court determined that "the rule meets the definition of an 
emission standard or limitation under the CAA". The court stated that "at a minimum, the 
'highest and best practicable treatment and control' standard requires the use of 'reasonably 
available control technology' [RACT] at all existing sources." Based upon the courts 
interpreta_tion of the standard: "highest and best practicable treatment and control" = RACT. 
RACT has been determined to mean the lowest emissions limit that a particular source is 
capable of meeting by the application of control technology that is both reasonably available 
and technologically and economically feasible. 

Question 3: The Umatilla Tribe and Congressman DeFazio have requested a one year 
moratorium on the permitting of the incinerator to allow more research into alternate 
methods of disposal for the chemical weapons. Can the EQC grant or deny the request, and 
what are the possible ramifications of either decision? 

Short Answer: A one year delay on construction or permit issuance may or may not allow 
for the development of new technologies for the treatment of the waste. It could force the 
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The distinction between the CAA's BACT standard and RCRA's BDAT is a lot more 
difficult to make. Both standards are extremely stringent in their application; BACT requires 
the maximum reduction of pollutants which EPA determines is achievable with available 
technology, and BDAT requires that the technology used "substantially" reduce the toxicity 
of the hazardous components of the pollutants. By requiring that a technology be 
"demonstrated" before it will be acceptable for consideration, the BDAT standard precludes 
the use of new or innovative technologies as the standard for treatment of a waste. This 
requirement arguably makes BDAT less stringent because it requires a higher degree of 
certainty that a treatment method works prior to it being acceptable as a standard. However, 
as with BAT, BACT includes cost of the technology as one factor in determining the 
availability of a treatment method, under BDAT availability hinges solely on an industry's 
access to the technology. Therefore, BACT could be a higher standard than BDAT so long 
as the cost of the technology is not an impediment to the implementation of the technology. 

One of the strongest arguments for using BDAT as the standard for OAR 340-120-
0lO(c) is that this is Oregon's RCRA program and, as such, it must comply with or be more 
stringent than the federal program which uses BDAT as its standard. Oregon has adopted by 
incorporation almost every aspect of the federal RCRA program into its program and, as 
such, it could be inferred that the DEQ intended to adopt RCRA's control standards as well. 
The language used in the statute was written prior to the EPA's coining of the phrase BDAT 
and, as such, reflects the terminology of existing regulatory statutes of the time, the CAA 
and the CWA. If the legislature had intended to utilize the CAA's BACT standard in lieu of 
the CWA's BAT standard in the OAR it could have used language to that effect, as the 
CAA's standard was in existence at the time the OAR section was drafted. Instead, the 
legislature chose BAT as the technology standard to use in setting its control levels for 
hazardous waste. 

The DEQ's use of the "highest and best practicable technology and control" standard 
in the second sentence of OAR 340-120-0lO(c) would appear to augment the BAT standard · 
called for.in the first sentence of the subsection. However, as courts have interpreted 
"highest and best practicable" to be a minimum standard, equivalent to RACT, it is possibly 
a lower standard than BAT. It would appear that the language is somewhat superfluous 
when taken in light of today's more stringent standards, in particular if the BAT requirement 
of in first sentence of the rule is interpreted to require a BDAT or BACT standard. It is 
possible that the "practicable" language in this standard reflects an intent by DEQ to take 
cost into account when determining the applicable technology. However, because BAT is 
possibly less stringent than BDAT, a standard at least as stringent as BDAT should be 
adopted and, as such, cost would not be a factor in the analysis. This language, believed 
necessary when DEQ promulgated the rule, has been superseded by the EPA's interpretation 
of the language in RCRA and the States requirement to be at least as stringent as the federal 
program. 
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B. Accepting That The EQC Must Use BDAT As A Minimum Technology Standard, 
EQC Must Review The Umatilla Incinerator RCRA Permit Request Based On 
The Factors Established For Determining BDAT. However, The EQC Is Free To 
Make The Standard More Stringent By Applying Additional Factors It Deems 
Necessary In Order To Protect Health And/Or The Environment. 

Recognized by EPA as the [BDAT] for many hazardous wastes, incineration reduces 
the volume of [most] waste by 70 percent, and is capable of treating 85 percent of the 
hazardous waste generated in the United States. Ha:tJlnlous Waste Treatment Council v. 
South Carolina, 766 F.Supp. 431, 435 fn5 (D.S.C. 1991). Although incineration is 
recognized as BDAT for many hazardous wastes it is not the BDAT for all, and other 
methods of treatment are available. Some of these other methods proposed for destruction of 
chemical weapons are not available for consideration under BDAT standards however, 
because they have not been "demonstrated" (i.e. cryofracture), are less safe than 
incineration, or do not "substantially" treat the waste. 

The major problem that the EQC faces in this project is that the technology does not 
currently exist to dispose of the chemical weapons with a one hundred percent confidence 
that no harm is resulting to the environment. Furthermore, the weapons must be disposed of 
because; 1) the CWC requires the destruction of the U.S. unitary chemical weapons 
stockpile, and 2) the decaying condition of the weapons precludes- a no-action-wait-and-see 
alternative; something must be done with the weapons. 

The alternatives looked at by the DOA in its programmatic EIS included movirig the 
weapons to a centralized location for destruction or keeping them at their current locations 
and destroying them on site. Possible methods of destruction included disassembled 
incineration, chemical neutralization, and cryofracture. The DOA' s final decision to utilize 
onsite incineration was based on numerous factors, not the least of which was the logistical 
and security problems of transporting the vast amounts of munitions involved as well as the 
political uproar this would cause. The choice of incineration, if done in compliance with the 
recommendations of the scientists who have reviewed the proposed process could be the most 
environmentally safe alternative at present. 

In the past the DOA has disposed of chemical weapons through chemical 
neutralization at both the Rocky Mountain Arsenal and at Tooele. However, many experts 
have concluded that chemical neutralization was defective as it is slow, possibly reversible, 
incompletely successful in destroying all the active agent, and produees substantial quantities 
of toxic waste that pose additional environmental problems and increased disposal costs. 89 
Nw. U. L. Rev. 445, 514 (Winter, 1995). 
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adopted and, as such, cost would not be a factor in the analysis. This language, believed 
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The system the DOA has proposed, JACADS, is a "reverse assembly" incineration 
process in which the separate elements of the chemical weapon are treated independently. 
This is a step by step process handled by remote control to minimize human contact: 

Step 1 - The explosive component (fuse, burster, propellant) is removed from the 
weapon. 

Step 2 - The warhead wall is penetrated and the liquid agent is drained off. 

Step 3 - The materials are separated into four streams: 
- explosive components to the rotary kiln incinerator 
- chemical agent to the liquid incinerator (2700 degrees F.) 
- casings and containers to the metal parts furnace 
- misc. packaging materials to the dunnage incinerator 

Step 4 - Each incinerator has two combustion chambers and each is equipped with a 
Pollution Abatement (PAS) system to cool and scrub the exhaust gases and 
chemically neutralize any remaining acids. 

This process produces- four types of waste product: decontaminated scrap metal which 
is sold for recycling, a liquid brine from the PAS system which is dried and disposed of in 
an approved landfill, ash from the incinerators which is disposed of in landfills, and the 
smokestack emissions. To qualify for a RCRA permit the process is required to attain a 
destruction and removal efficiency (DRE) of at least 99 .9999 % for any Principal Organic 
Hazardous Constituents (POHC). (40 C.F.R. § 264.343(a).) This means that the exhaust 
gasses released from the stack must contain less than 0.0001 % of any POHC contained in the 
munitions burned. This DRE rating is the highest standard imposed on incinerators and is ~ 
required to be demonstrated using POHC's which are the most difficult to destroy prior to "(-<"-----"'' 
being permitted for operation. Furthermore, the incinerator must not emit particulate matter 
in excess qf 180 milligrams per dry standard cubic meter as per 40 CFR § 264.343(c). 

The waste product that has raised the most concern is the smokestack emissions. The 
concern is that the facility wilr discharge into the air unacceptable quantities of chemicals 
including furans and dioxins, as well as minute (undetectable with current sensors) quantities 
of unburned chemical agents. To address this problem the National Academy of Sciences' 
National Research Council (NRC) issued two reports on the chemical weapons disposal 
process, both reports endorsed the decision to use incineration as the baseline technology. 
The first report suggested: (1) grafting onto the PAS an enclosed, temporary 
"holding" system for all exhaust gases to facilitate measurement and removal of any 
contaminants; (2) installing a system of activated charcoal absorbers in the smokestack; and 
(3) using pure oxygen in the incineration process to reduce the volume of waste gases 
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generated. The second report suggested that while incineration is currently the best method, 
additional alternative methods should be investigated. 1 

Because EQC may impose requirements on the issuance of RCRA permits they may 
wish to consider incorporating the NRC' s suggestions into the permit's requirements. They 
may also consider requiring continued research into additional technologies even as the 
incinerators are being constructed. 

Currently it appears that the JACADS incineration system is the "Best Demonstrated 
Available Technology" for the destruction of the chemical weapons, however incorporating 
the NRC's changes will most likely decrease the environmental impacts and increase public 
acceptance of the system. 

PD:kt/P AD0003.MEM 

1 Sam A. Carnes & Annetta P. Watson, Disposing of the US Chemical Weapons Stockpile, 
262 JAMA 653 (1989); National Research Council, Alternative Technologies for the 
Destruction of Chemical Agents and Munitions 37-53 (1993). 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: August23, 1996 

To: Environmental Quality Commissioners 

From: Langdon Marsh 

Subject: Director's Report 

DEQ Fines Irrigation District for Fish Kill 

Earlier this week I issued a civil penalty totaling $50,000 against the Talent Irrigation District in 
the Medford/Ashland area. This action followed a May 8, 1996, release of the herbicide acrolein 
into Bear Creek. The Oregon Department of Fish and Wildlife estimates the toxic chemical killed 
more than 90,000 fish including young steelhead and Coho salmon. ODFW has also filed a civil 
damage complaint seeking $356,000 as compensation for the fish loss. 

Community involvement in the Bear Creek recovery effort has been impressive in recent years 
and the creek was just starting to show signs of real water quality and fish production 
improvements. The fish kill was a serious setback, but we hope there can be lasting benefits 
from follow-up actions. We will be discussing the penalty with the irrigation district. Our hope is 
that the district will be interested in contributing to future Bear Creek fish and habitat restoration 
work. 

The May 8 event also brought to light a communications problem between DEQ and ODFW 
staffs in the area. Both agencies have since had several discussions about better coordination 
and communication on spill response and other activities that cross agency lines. Kudos to 
Steve Greenwood for his recognition of the coordination problems and his seizing this 
opportunity to improve inter-agency working relationships, including close coordination of the 
enforcement actions taken this week. 

Hot Summer Affects Portland Air Quality 

The ozone level in the Portland-Vancouver area exceeded the state and federal health standards 
three times this summer. Two exceedances were recorded at the Milwaukie High School monitor 
on Sunday, July 14 and Saturday, August 10, and one exceedance was recorded on Friday, July 
26, in Carus, near Canby. One exceedance was recorded in Salem on Friday, July 26. Eleven 
Clean Air Action Air pollution prevention advisory days have been called this summer in the 
Portland area. 

On a positive note, these multiple action days did attract considerable media attention which also 
increased public awareness of the issue. This greater public understanding should help our 
overall efforts to encourage behavioral change. 



The Air Quality Division has begun a study assessing whether the current ozone control strategies 
will be adequate to prevent future exceedances and identify additional strategies. Results of this 
study will be reported to the Environmental Quality Commission next February. 

If we have two more exceedances at the Milwaukie High School monitor this summer, the 
Portland area will violate federal health standards. Because we do not have an EPA-approved 
maintenance plan, the Portland-Vancouver area would be reclassified moderate non-attainment 
instead of marginal attainment. (Approval of the maintenance plan is expected by May 1997.) 
The Portland area is allowed a total of three exceedances in the course of three years. A fourth 
exceedance would be a violation. 

DEQ would then need to produce an attainment plan instead of a maintenance plan. 
This attainment plan would need to show strategies to attain a 15 percent reduction in airshed 
emissions over a six year period. Our ozone maintenance plan is designed to reduce 
emissions by 10 percent in 10 years. 

The Clean Air Act 15 percent reduction requirement requires states to exclude certain already 
adopted federal strategies which we can and did take credit for in the maintenance plan. Thus 
our maintenance plan would fall short of the 15 percent provision if that ever becomes 
applicable to our area. 

Coastal Salmon Restoration Draft Plan Complete 

The state forwarded a comprehensive draft plan for coastal Coho salmon recovery to the 
National Marine Fisheries Service this week. Several state agencies, including DEQ, and the 
Governor's natural resource staff spent about eight months developing. Considering the short 
development timeline, it is an impressive product. 

NMFS will now review and comment on the draft. These comments will be included in following 
plan drafts. There will also be a series of public meetings along the coast beginning in late 
September to discuss the plan. Most, if not all, of these sessions will be sponsored by county 
commissions, reflecting the grassroots involvement considered key to plan development and 
implementation. 

The current timeline calls for a NMFS decision by late October on whether Coho should be 
listed under the federal Endangered Species Act. That action may be deferred, however, until 
early next year. The Governor and all those involved in the plan development process hope that 
NMFS may find the recovery plan sufficient to make listing unnecessary at least for central and 
north coast Coho populations. In the event of a listing, the document could serve well as a base 
for a recovery plan required under the Endangered Species Act. 

Governor Seeks Commitments To Clean Water 

Governor Kitzhaber has initiated a series of discussions with the agricultural community about 
strategies to improve water quality on Oregon's farms and ranches. This effort is part of his overall 



focus on habitat improvement, fish restoration and water quality enhancement statewide. He and 
his staff continue work on a cross-agency budget package that would support necessary work to 
meet fishery and water quality improvement goals. DEQ submitted budget proposals last month to 
the Governor for inclusion in the overall package. 

There are no firm decisions yet on what this so-called "memo budget" from the Governor will 
ultimately contain. His current dialog with water-related interest groups serves as both a sounding 
board for additional ideas as well as a forum to enlist support for his objectives. 

Budget Update for 1995-97 and 1997-99 Preview 

As we prepare our budget submission for the 1997-99 biennium, the Department faces a number 
of management challenges. Available revenues for the current are well below budget, as a result 
of reduced fee revenues and cuts in several federal grants. At the same time we have needed to 
respond to numerous unbudgeted demands for service, such as the greatly expanded 303(d) 
listing effort. We have taken steps to work within our budget for this biennium, but even larger 
challenges lie ahead. We anticipate further cuts in federal funding, and our major fees are not 
indexed to keep up with inflation. We will be unable to rely on fund balances to sustain 
operations. For the next biennium, a number of sub-programs will require changes in their 
funding structure to continue at present levels. We are working with numerous advisory groups to 
appropriately focus our efforts, and to address key areas where our present funding sources will 
not support some critical functions. At the same time, we continue to seek innovation and 
efficiencies which will help ensure our ability to continue to protect Oregon's environment. 

October Work Session To Discuss Mission and Priorities 

We have a tentative outline for the October 1 O Commission work session on agency mission and 
priorities. We propose to spend time reviewing and discussing the latest draft of the agency 
mission and values statements. These has been developed over the last several months with 
agency-wide involvement in the process. The draft discussed in October will be the product 
generated by a September 10 meeting of senior agency management. 

Other October work session agenda topics could include: 
• an overview of the 1997-99 agency budget proposals; 
• discussion with commissioners about their views on agency priorities; 
• possible presentations from people representing various groups interested in DEQ issues. 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: August 23, 1996 

To: Environmental Quality Commissio 

From: Langdon Marsh, Director 

Subject: Total Dissolved Gas Stan ard 

Statement of Purpose 

The purpose of this report is to inform the Commission on the status of the total dissolved gas 
standard waiver that the Commission granted to the National Marine Fisheries Service at its April 
12, 1996 meeting. 

Background 

At its meeting of April 12, 1996, the Commission granted a waiver to the state's total dissolved 
gas standard on the mainstem Columbia River to assist outmigrating Snake River salmon smolts. 
The waiver was granted with conditions. This report is an update of the meeting of these 
conditions by the National Marine Fisheries Service (NMFS). 

NMFS has constituted a series of committees to address various issues concerning the spill and 
total dissolved gas issues. These committees meet regularly, and are open to participation from 
anyone who cares to attend. DEQ' s primary involvement has been with the Total Dissolved gas 
Team. The committees are: 

Technical Management Team 

The primary purpose of this committee is to ensure that the hydropower projects are operated to 
achieve the fish passage efficiency requirements of the Biological Opinion. The Technical 
Committee has three periods of operation - pre-season planning, in-season management, and post
season review. The Committee advises the Corps ofEngineers on in-season flows, spills, fish 
migration and timing, and considers special operations for research. An important part of the 
work of this committee is the management of involuntary spill. 

The System Configuration Team 

The primary purpose ofthis team is to implement structural changes to meet the fish passage 
efficiency criteria of the Biological Opinion and to abate dissolved gas levels. It also recommends 
operational alternatives including monitoring and evaluation. 
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The Dissolved Gas Team 

This is the team in which the Department has been the most active. The primary purpose of this 
team is to address dissolved gas issues not dealt with in either of the other two teams, and to 
evaluate biological standards for dissolved gas and develop a framework for institutional and 
structural changes to met those biological standards. The committee operates in three phases, as 
does the Technical Management Team. The committee advises other committees on the effects of 
operations on dissolved gas, and coordinates and monitors dissolved gas research. The 
Department has advised both the Tribes and the Direct Service Industry representatives. They 
have attended some, but not all meetings of the Dissolved Gas Team. 

Representatives on this committee span the agencies involved. including EPA, DEQ, Washington 
DOE, Army Corps of Engineers, Northwest Power Planning Council, Bonneville Power 
Administration (BPA), Tribes, ODFW, Washington Department ofFish and Wildlife, NMFS. The 
committee is chaired jointly by NMFS and the Northwest Power Planning Council. To date 
discussions on this committee have been professional, cordial and inclusive of all attendees 
(including the Direct Service Industries when they attend). 

All three committees report to, and make recommendations to an Implementation Team chaired 
by NMFS (Donna Darm). 

Involuntary Spill Management 

This has been a particularly prominent issue this year with the quantity of water in the river, and 
the fact that involuntary spill has occupied the majority of the spill season. As far as the 
management of involuntary spill is concerned, Washington and Oregon have taken different 
stances. From Washington Department ofEcology's (DOE) point of view involuntary spill 
should be managed for all fish (listed and healthy). This implies that higher levels of spill (with 
correspondingly higher levels of dissolved gas) could be allowed for reduced spills at a later date 
(with reduced dissolved gas) based on the needs offish. From DEQ's perspective, we have 
informed the Corps of Engineers and NMFS that if they are able to manage spill to remain within 
the terms of the waiver, they are bound to do so. If, no matter what is implemented, the waiver 
cannot be met, spill should be managed for fish. 

Within the approach taken by the Department are a number unresolved questions. In particular 
the issue of pre-draft where project reservoirs may be lowered pre-season to create the capacity 
to capture spring runoff, and thus avoid high involuntary spill during the season. If this option is 
pursued, we can expect gas levels in excess of the 110 percent standard earlier in the season. 

I 
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Waiver Condition Compliance 

Because the season has been characterized by large quantities of involuntary spill, many of the 
waiver conditions relating to spill became irrelevant. For example, conditions requiring dissolved 
gas levels of 115 percent in the forebay of the next dam downstream from a spilling dam, and 120 
percent in the forebay of a spilling dam, became academic in light of huge quantities of water 
being spilled either because the volume of water exceeded the hydraulic capacity of the system to 
contain it, or because of insufficient market for the electricity. BP A has endeavored to create 
markets through competitive pricing, but has only had limited success. 

The following deals with each of the conditions related to the management and administration of 
spill in sequence: 

(vi) Direct the Director to frame questions concerning the benefits of spill and the 
accompanying monitoring program for the Northwest Power Planning Council's 
Independent Scientific Advisory Board; 

This has not yet been done. Northwest Power Planning Council and NMFS, who jointly 
administer the Board, advise that the Board is buried in work at present. For our part, resources 
have not allowed us to devote the time that is required to frame these questions, and to meet with 
the Board to refine them sufficiently to be answerable in a scientific manner. 

(vii) Require NMFS to providefandingfor the Department to hire a fisheries biologist or fish 
physiologist to assist in collecting and analyzing data on total dissolved gas and its effect 
on beneficial uses 

NMFS has advised that, like government at all levels, it has insufficient funding within its budget 
to support this. Both ODFW and NMFS have, however offered to assist in whatever way they 
can. 

(viii) Reqyire that NMFS incorporate the mod(fications suggested by the Expert Panel on Gas 
Bubble Disease into its biological monitoring program; 

NMFS has implemented the recommendations from the expert gas panel to the extent they are 
implementable. Specific recommendations that were implemented were changes in magnification 
for inspecting fish for signs of gas bubbles, a more precise scoring system for classifying signs of 
gas bubble disease, and incorporation of in-reservoir monitoring to attempt to correlate gas 
bubble signs detected in fish in-river compared to those detected in the by-pass system. 

(ix) Require NMFS to incorporate the following conditions into its program: 



1. NMFS must provide written notice to the Department within 24 hours of 
any violations of the conditions in the variance. Such notice shall include 
actions proposed to reduce TDG levels or the reason(s) for no action; 
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In consultation with the Department, we agreed that this provision would be applied to voluntary 
spill only. It made little sense to apply it to involuntary spill, where, even though there may have 
been an exceedance, nothing could be done to remedy it. NMFS has provided for hourly data to 
be available electronically, and, in the event of a violation, it will be raised at the following 
Dissolved Gas Team meeting for resolution. Notification to the Department is via internet access 
to the real-time data. 

2. TDG data and incidence of GED signs in smolts and adults will be reported to 
the Department daily. Hourly TDG levels collected from the forebays and 
downstream locations of McNary, John Day, The Dalles, and Bonneville Dams will 
be reported to the Department daily. incidence of GED signs in smolts collected from 
McNary, John Day, and Bonneville Dams and adults collected at Bonneville and 
Lower Granite Dams will be reported the Department daily. Signs of GED in smalls 
will be measured by using a variable (1 OX to 40X) dissecting scope. Unpaired fins, 
eyes, and lateral line will be examined for the presence of bubbles. Smolts will be 
monitored daily. Signs of GED in adults will be measured using at least a 2.5X 
magnification device and examining fins, eyes, mouth, opercula, and body for 
bubbles. Adults will be monitored at Bonneville Dam three times per week and seven 
days a week at Lower Granite Dam; 

This data is being supplied by the Fish Passage center through its reports. 

3. The Commission requires that by January 15, 1997 NMFS provide a report to the 
Department with a draft of the report released for peer and public review no later 
than December 1, 1996. The report shall contain: 

(a) Statistical evaluation of the available PIT-tag data to determine week-by-week 
survival changes. Techniques should be used to detect differences between 
groups with small sample size or maximize the sample size to increase 
statistical reliability. The association between survival estimates and TDG, 
temperature, flow related effects, or other phenomena which could affect 
sun1ivorship will be evaluated; 

NMFS is doing this analysis, however, cause and effect relationships are going to be impossible to 
determine as they relate to the relative contribution of total dissolved gas, temperature, flow and 
the range of other in-river factors to survival. 

(b) An empirical estimate C!fsurvival associated with spill; 



This cannot be achieved as specified. NMFS can provide an empirical estimate by project. 
NMFS is, however, unable to provide estimates of survival associated with spill. It will provide 
an estimate of survival based on spill and all other in-river factors operating during the season, 
such as temperature and flow that also affect fish survival. 

(c) Week-by-week estimates of the quantities of voluntary vs. involuntary spill. 

This will be provided. 

The factors causing the spill scenario shall be stated i.e. hydraulic capacity, 
turbine outages, lack of a power market, etc.; 

(d) Survival estimates of transported vs. untransportedfish at collector projects; 

This will be done. NMFS will also be looking at fish survival rates to successful spawning. 

(e) Survival and incidence ofGBD data.from net pens below Bonneville Dam. 
Care must be taken to avoid areas with excessive flow or elevation 
fluctuations or to engineer around such problems. Care must be taken to 
avoid size and species differences within net pens to reduce losses from 
predation; 

This is being conducted by Earl Dawley ofNMFS, and preliminary data have already been shared 
with Chair Lorenzen. 

(/) Incidence of GED signs in adults and estimates of upstream spawning delays 
of returning adult salmonids from increased spill; 

This should not be a factor, as NMFS spills voluntarily on a twelve hour cycle to ensure that 
adults are able to pass upstream without hindrance from spill. 

(g) Incidence of GED signs in resident fish species collected from below 
Bonneville Dam. Sampling will occur once each week April 15 through 
August 31. 

Resident fish monitoring is being done. 

Power Blackouts and Spill 

The Commission should be aware of the recent power blackout that affected several western 
states during the recent hot weather. The result of the blackout was that the Dalles Dam 
suspended spill, and passed water through turbines to meet increased demand for electricity as a 
result of two nuclear power plants in California being off-line. NMFS was quoted as stating that 
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the number offish (including endangered Snake River salmon) passing through the turbines with 
the associated mortality risk was acceptable. Even opponents of the move (Columbia River Inter
Tribal Fish Commission) grudgingly agreed that it was a balancing act, and that probably the right 
move had been made. The Inter-Tribal Fish Commission, however, also said that this incident has 
brought into stark relief the hydra-power system's inability to protect fish adequately. Since this 
time, the Dalles is again spilling water as a part of the spill program for salmon. 

1997 Waiver Request Timetable 

At this stage NMFS appears to be on track to submit its peer reviewed report to the Commission 
by January 15, 1997 as required by the 1996 waiver conditions. 

Conclusions 

At this stage the Department believes NMFS is making a good faith effort to incorporate the 
Commission's conditions into its management of the spill program. NMFS is on schedule to 
report to the Commission by the appointed deadline. 

Intended Future Actions 

At its October meeting it is intended to have representatives from the various fish management 
agencies involved in the spill program appear before the Commission to give an update on the 
spill program, to answer questions the Commission may have, and to address issues the 
Commission would like to raise. 

Department Recommendation 

It is recommended that the Commission accept this report, discuss the matter, and provide advice 
and guidance to the Department as appropriate. 

Approved: 

Section: 

Division: 
\ 

Report Prepared By: Russell Harding 

Phone: (503) 229-5284 

Date Prepared: August 21, 1996 
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These activities caused soil contamination by -· 
metals, explosives and pesticides. In addition, 
several sites contain unexploded ordnance its a 
result of disposal.operations. _ 

Remedial actions require surface clearance and 
the use of a magnetometer to detect and plot 
subsurface unexploded munitions overt ,730 
acres of the site. Five of the sites-will require . 
contaminatedsoi!cleanup.· 

The method of treatment for the soil is 
solidification using cement and other additives -
ancl disposal in the depot landfill: Remedial 
design is underway and award of the remedial 
action contract is expected in the summer of 
1995. . 

Disposing of treated solidified waste In the 
landf//I. 

Mlscellaneous UMDA Sites 

- There are 32 miscellaneous sites throughout the 
depot with either historical or currentactivitieil 
which resulted in soil contamination with metal 
residues. Two of the sites will require cleanup. 

The mode of cleanup is solidification of 
contaminated soil and disposal of the treated soil 
in the depot landftll. 

Remedial design is underway and award of the 
remedial action contract is expected in the 
summer of-1995. "c;.i«·- •·· · .-'-" 

_,,,,, " '·': .:.. 

_ Participating Agencies 

BRAC Environmental Coordinator -
Umatilla Depot Activity 
Hermiston, OR 97838 

Made Daugherty· 

U.S. Anny Corps of Engineers, Seattle District 
P.O, Box 3755 -
Seattle, WA 98124-2255 

Mike Nelson 
John Wakeman 

Anny Environmental Center 
SFIM-AEC-BCA 
Aberdeen Proving Ground, MD 21010-5401 -

Charles Lechner 
Wayne Sisk 

: Environmental Protection Agency, Region 10 
1200 6th Avenue 
Seattle, WA 98101 

Jeff Rodin 

Environmental Protection Agency 
801. SW 6th Avenue 
Portland, OR 97204 

Harry Craig 

Oregon Department of Environmental Quality -
801 SW 6th Avenue 
Portland, OR 97204 

Bill Dana 

BRAC Realignment 
and closure 

Environmental 
-Restoration 

Umatilla Depot Activity 
Hermiston, •Oregon 

/------



UmatillaAnnyDepotis a 19,728-acre 
military facility located in northeastern 

Oregon. It was established as an Anny 
ordnance depot in 1941 to store chemical-filled 
munitions and containerized chemical agents, 
and to repackage and store conventional 
munitions. 

In keeping with the Anny's mandate. to 
realign Umatilla for eventual closure after 
destruction of its chemical stockpile, the 
procedures of the Comprehensive 
Environmental Response Compensation and 
Liability Act were used to assess. facilities 
contaminated by past practices. The U.S. 
Anny Environmental Center and the Corps of 
Engineers have the shared responsibility for 
determining the extent and methods of cleanup 
at Umatilla. 

Remedial designs or actions are now 
underway following the approval by federal 
and Oregon state regulatory agencies of the 
Records of Decision for cleanup of the depot 

A description of the remedial actions being 
taken at Umatilla follows. 

Explosives Washout Plant 

From the mid-1950s to 1965, the explosives 
washout plant processed munitions to remove 

1rtt~,;.u.,,,.,' · l,<~.:';t>l'.~'' 
Lagoon soil excavation nearing completion. 
Washout plant Is In background. 

and recover explosives using a pressurized hot 
water system. The molten material was then 
collected, dried, pelletized and packaged, and 
the liquid from the cleaning process diocharged 
into two lagoons. 

As a consequence, the plant buildings have 
minor explosive contamination, and the process 
equipment contains pockets of concentrated 
explosives that are considered hazardous. The 
principal contaminants consist of 1NT and 
RDX. 

·The proposed alternative for cleanup is hot 
gas decontamination of the building and 
equipment. Remedial design is underway and 
award of the remedial action contract is 
expected in the summer of 1995. 

Explosives Washout Lagoons 

. During the weekly cleaning of the explosives 
washout plant, an estimated 85 million gallons 
of wash water was disposed of in two nearby 
unlined lagoons. Although sludge was removed 
regularly, explosives contained in the wash 
water migrated into the soil and ground water at 
the site. The major contaminants depositi:d 
were 1NT and RDX. 

The lagoons were placed on the EPA's 
National Priorities List in 1987. Excavation 
and storage of soil began last spring, and bio-. 
remediation of the soil with a mixture of 
composting material will begin this winter. 

This is the f"lrst time bio-remediation using a 
composting process will be used for large-scale 
treatment of explosives contaminated soil and 
the first Superfund site to use the process. 

Ground Water (Explosives Washout lagoons) 

The selected method for cleanup of the 
ground water below the lagoon site is extraction 
of water from a series of wells over a 10 to 30 
year period. The contaminated water will be 
treated by granular activated carbon to remove 
the explosives, and the treated water will be 

Aerating compost mix. 

initially pumped into an infiltration gallery at 
the excavated lagoon site. The infiltration 
process will be used to flush and treat remain
ing explosive contaminants from soils below 
the lagoons. 

Remedial design is underway and award of 
the remedial action contract is expected in the 
summer of 1995. 

Deactivation Furnace 

In the late 1950s, a furnace was used to 
incinerate obsolete or unserviceable munitions, 
and metals such as copper, lead and steel were 
recovered from the deactivated explosive 
components. For about. 10 years; or until· 
emission controls were installed in the stack, air 
emitted from the incineration process deposited 

. a layer of metal-contaminated.ash on the 
surrounding surface soil. The furnace ceased 
operation in 1988. 

Remedial actions include excavation of the 
soil, mixing it with cement and other additives, 
and. disposing of the treated. solidified waste in 
the depot landfill. The remediation contract is 
nearing completion. 

Ammunition Demolition Activity . 

Twenty sites have been identified where 
ordnance and other solid wastes were burned, 
detonated or otherwise disposed of at the depot. 



The composting process occurs Inside the 
pile of mixed Ingredients. 

When the contaminated soil is mixed with those 
ingredients, the compost becomes hazardous 
material. It is then moved inside a treatment 
building and loaded into a machine which forms a 
pile of blended material where the composting 
process takes place. Protective clothing and 
equipment must be worn. 

After five days, the action of microbes begins 
to degrade the explosives contamination in the soil. 
The temperature of the mixture reaches 150 degrees 
F; but the outside surface cools, allowing workers 
to check the vital signs inside the pile and the 
breakdown of the contamination. Samples of the 
composted material are then sent for laboratory 
analysis. 

The composting process takes less than 30 days 
before the level of contamination in the soil has 
been reduced to the cleanup standard established by 
the Environmental Protection Agency and the state 
of Oregon. 

When the composted material reaches the 
cleanup level, it is removed from the treatment 
building and another batch is prepared. 
The completed compost material is stockpiled for 
future disposal. 

The $3.8 million project is scheduled for 

completion in June 1998. 

US Anny Corps 
of Engineers 
Seattle District 

There is a misprint in the first paragraph. It ' 
should read: Umatilla Al"my Depot was , 
established as an Army ordnance depot in 
1941 to store and maintain convention1'1 
munitions and general supplies. The 
depot was given an additional mission l'>f 
storing chemical munitions in 1962. 

Bioremediation as a 
cleanup technology 

Composting 
of 

explosives-contaminated 
soil 

Participating agencies: Umatilla Depot 
Activity, Environmental Protection Agency, 
Oregon Department of Environmental 
Quality, U.S. Army Environmental Center, 
and the U. S. Army Corps of Engineers, 
Seattle District. Cover photo: Farm 
machinery is used to mix composting 
ingredients. 

Umatilla Army Depot 
Hermiston, Oregon 



Excavation of lagoon soil below washout plant. 

U matilla Army Depot was established as an 
Army ordnance depot in 1941 to store chemi

cally filled and conventional munitions. 
Today, the depot is being considered for 

eventual closure after destruction of its chemical 
stockpile. But before that can happen, an assess
ment of the degree of contamination from past 
practices with munitions had to take place. 

The U.S. Army Environmental Center and U.S. 
Army Corps of Engineers in coordination with 
Umatilla Depot Activity, the Environmental 
Protection Agency and the Oregon Department of 
Environmental Quality, have shared the responsi
bility for determining the extent and methods for 
cleanup at Umatilla. 

One method began this summer with the full
scale composting of explosives contaminated soil 

Contaminated soil and composting ingredients 
are blended together. 

when BSI~Bioremediation Services, Inc., of 
Portland-began processing more than 14,000 tons 
of soil taken from the Explosives Washout 
Lagoons at Umatilla. 

The contamination came from a washout plant 
where processing of munitions to remove and 
recover explosives was done through a pressurized 
hot water system. An estimated 85 million gallons 
of wash water was discharged into two unlined 
lagoons from this process, and the explosives 
residue contained in the wash water percolated into 
the soil. 

In 1987, the lagoons were placed on the 
Environmental Protection Agency's National 
Priorities Listing. Remedial actions in the spring 
of 1994 included the excavation and storage of 
soil, and bioremediation using a composting 
process began in March 1995 . 

This is the first time bioremediation has been 
used by the Army for large-scale treatment of 
explosives-contaminated soil and the first 
Superfund site to use the process. The soil is 
mixed with a recipe---called amendments-to 
cause biological decomposition of explosives 
residue in the soil. 

Some ingredients come from local farm and 
potato processing plants in the Umatilla area. The 
recipe: 

Ingredient 
Soil 
Sawdust 
Alfalfa 
Cow Manure 
Chicken Manure 
Potato Waste 

Amount 
30 percent 
18 percent 
18 percent 
21 percent 

3 percent 
10 percent 

Soil and ingredients are moved inside the treat~ 
men! building where the process begins. 
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ARMY REVEALS NUMBERS 
Chemical weapons stockpile declassified 

The United States 
chemical weapons 
stockpile consists of more 
than 30,000 tons of 
chemical agent according 
to U.S. Army officials. 
Release of the once 
classified numbers will 
support the planning, 
execution, and oversight 
of stockpile destruction. 
Congress has mandated 
that the chemical 
weapons stockpile must 
be destroyed by 2004. 
This will give local 
residents, citizens' 
advisory commissions, 
contractors, regulators, 
state and federal officials 
better access to data. 

"Providing this 
information to the public, 
particularly in the 
communities where these 
weapons are stored, will 
provide a better basis for 
informed discussions 
concerning storage and 
destruction," said Maj. 
Gen. Robert D. Orton, 
Program Manager for 
Chemical Demilitarization. 

Declassification of the 
information will not 
compromise security or 
environmental and safety 
standards that currently exist at 

the storage sites, according to 
Army officials. A chart detailing 
the amount of weapons stored at 
each stockpile site can be found 
on the next page. Information on 
Johnston Island can be found in 
the "Site Update" on page 7. 

More specific information for 
each site, including item agent 
and quantity, can be obtained by 
calling Public Affairs for the 
Office of the Program Manager 
for Chemical Demilitarization at 
(800) 488-0648. 
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SITE UPDATES 

• 

Anniston, Ala. 
The Alabama Citizens' 

Advisory Commission restated 

its official position on the 

Chemical Stockpile Disposal 

Program. In a statement released 

by Acting Chairperson George 

Smith Jr., the Commission 

supports prompt destruction of 

the chemical weapons stockpile, 

opposition to transportation of 

weapons to or from the area, and 

maximum protection for the 

community. 

Earlier this year, the Office 

of the Program Manager for 

Chemical Demilitarization 

opened an inf~rrnation office in 

downtoYvn _Anniston. The 

office, staffed by Bill Ferry, 

contains informational products 

and exhibits. It is open during 

normal business hours. See 

related story on Page 4. 

_. Pine Bluff, Ark. 
- Local Citizens' Advisory 

Commission meetings have been 

held monthly to provide 

information and status updates 

on the Chemical Stockpile 

Disposal Program. Seeking 

greater public participation in 

the disposal program, rhe 

Commission intentionally 

relocated its meetings in hopes 

that local residents may feel more 

co1nfortable in attending them. 

Meetings are advertised, and held 

on the campus of the University 

of Arkansas at Pine Bluff. 

Continued on Page 3 

CHEMICAL DEMILITARIZATION UPDATE 

STOCKPILE NUMBERS 

Anniston, Ala. 

Edgewood, Md. 

Blue Grass, Ky. 

Newport, Ind. 

Pine Bluff, Ark. 

Pueblo, Colo. 

Tooele, Utah 

Umatilla, Ore. 

1,516,760 pounds 
189, 180 pounds 

40 pounds 
1, 106,300 pounds 

185,080 pounds 
232,380 pounds 
813,660 pounds 

520 pounds 
463,380 pounds 

3,249,740 pounds 

258, 160 pounds 
57,660 pounds 

730,700 pounds 
320 pounds 

2,538,660 pounds 

6,437,500 pounds 
1, 161,300 pounds 

2, 160 pounds 
98,460 pounds 

578,560 pounds 
1, 138, 760 pounds 
3,504, 780 pounds 

368,880 pounds 
1 ,538,260 pounds 

20,929,560 pounds 
194,620 pounds 

1, 107,260 pounds 
349,380 pounds 

46,900 pounds 
308, 140 pounds 
981,860 pounds 

20 pounds 
238,240 pounds 

1,168,880 pounds 

4,679,040 pounds 
502,020 pounds 
260,960 pounds 

1, 122,860 pounds 
780 pounds 

2,920 pounds 
531,960 pounds 
122,700 pounds 
211 ,540 pounds 
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ALTERNATIVE 
TECHNOLOGIES IDENTIFIED 
FOR FURTHER REVIEW 

After soliciting information from 
industry on alternative technologies, 
three technologies were selected for 
further review and assessment by 
the U.S. Army and National 
Research Council. The selection 
follows an announcement published 
in the August 1995 Commerce 
Business Daily that 
sought 
technologies 
mature enough to 
meet the needs of 
the Chemical 
Stockpile Disposal 
Program. 

The three 
technologies (and 
their respective 
vendors) are: 
electrochemical 
oxidation (Subsea 
International, Inc.); 
high temperature 
gas phase 
reduction (ELI 
Ecologic, Inc.); and 
molten metal (M4 
Environmental LP., 
Inc.). 

The Army continues investigating 
neutralization and neutralization 
followed by biodegradation. While 
reviewing the technology information 
packages submitted by industry, the 
Army also identified technologies 
with potential use as post-treatments 
for neutralized chemical agents. 
These post-treatment alternative 
technologies are: supercritical water 
oxidation (General Atomics); 
ultraviolet peroxide oxidation 

(SolarChem Environmental System); 
and electron beam bombardment 
(High Voltage Environmental 
Applications, Inc.). 

Over the next six months, vendors 
will develop and prepare additional 
information for review, including live 
agent test data. 

"We had the 
Army and 
technical experts 
from government, 
industry, and 
academia 
conduct an 
analysis of the 
technology 
packages to 
ensure they met 
the criteria 
spelled out in the 
announcement," 
said Lt. Col. 
Steven Landry, 
Product Manager 
for Alternative 
Technologies and 
Approaches. 
"Now, both the 
Army and 

National Research Council will 
expand on this analysis to determine 
if the technologies can demonstrate 
the ability and experience required 
for further development," he added. 

The National Research Council 
will review these technologies as 
well as Army research on 
neutralization and neutralization 
followed by biodegradation, and 
submit a recommendation in a report 
this summer. 
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SITE UPDATES 
CONTINUED FROM PAGE 2 

Ill Pueblo, Colo. 
Funding of about $5 

rnillion will move several 

en1ergency preparedness projects 

forward this year. An alert and 

notification sysrern planned for th_e 

northeast portion of the county 

\.Vill use a con1binarion of outdoor 

and indoor warning systerns, 

including construction of 19 

towers. 'T'he Artny funds this 

project through the Chen1ical 

Stockpile 1~1nergency Preparedness 

Prograrn. 

In addition, a Joint 

Inforn1ation C:enter is planned at 

the University of Southern 

Colorado. 1~he center will be 

linked to the l~n1ergency 

Operations C:enter in downtown 

Pueblo and help distribute 

information to the public in the 

event of an emergency. 

J Newport, Ind. 
The Product Manager for 

Alternative 'I'echnologies and 

Approaches and the Indiana 

(~henrical Demilitarization 

Citizens' Advisory Comn1ission 

co-hosted a public inforn1ation 

session in Clinton. At the 

n1eeting, the Army updated 

residents on the latest 

developments in the Arrny's 

alternative technology progranl. 

Technology representatives from 

El,I EcoLogic, Inc., Subsea 

International, Inc., 1\..14 
I~nviron1nental I".P., Inc., and 

Army representatives answered 

questions on the four technologies 

Continued on page 4 
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SITE UPDATES 
CONTINUED FROM PAGE 3 

currently being reviewed by the 

Army and the _National Research 

Council. 

Also, Capt. Leon Thomas, 

Commander of the Newport 

(~hcmical Activity spoke to more 

than 500 students at four area 

schools. He discussed chemical 

agents, sampling activities, and 

alternative disposal technologies 

with students. 

JJJ11fj Blue Grass, Ky. 
For the past three months, 

small groups of local residents 

toured the Tooele Chen~ical Agent 

Disposal Facility in Tooele, Utah. 

The tours were designed to help 

inform local residents about the 

disposal program and allow them 

to see first-hand a disposal facility 

similar to the one planned for 

Blue Grass Army Depot. 

~ Aberdeen, Md. 
4_~ At a recent meeting, the 

Maryland Chemical 

Demilitarization Citizens' 

Advisory Commission thanked 

Army officials for their efforts in 

reducing risks associated with 

stockpile storage. Mitigation 

efforts included stacking empty 

ton containers on the stockpile as 

an added layer of protection. 

Information sessions on the 

alternative technology program 

were held in Harford and Kent 

counties, similar to those 

conducted in Newport, Ind. 

C'ontinued on Page 5 

CHEMICAL DEMILITARIZATION UPDATE 

RIBBONS CUT IN 
ALABAMA AND UTAH 

The Army has 
opened community 
outreach offices in 
Tooele, Utah, and 
Anniston, Ala., with 
plans to open three 
more in the near future 
at other stockpile 
locations. These 
downtown offices 
house information on 
the chemical stockpile 
disposal program, and 
provide a convenient, central 
location for citizens to ask 
and get information. 

"The advantage of a 

downtown location is that 
you no longer have to go to 
the depot, or wait for a 
public meeting to get 
answers to your questions 
about the program," said 
Marilyn Tischbin, Chief of 
Public Affairs for the Office 
of the Program Manager 
for Chemical 
Demilitarization. "Through 
the outreach offices, we 
are giving the community a 
convenient location to seek 
out information. This role 
has never been available 
before," she added. 

The offices will contain a 
library of information 
including copies of site 
permits, environmental 
regulations, a wide variety 
of studies and reports, 
written materials, 
videotapes, models, and 
displays. Community 
groups with an interest in 
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OUTREACH OFFICES 
OPEN TO THE PUBLIC 

the program have the 
opportunity to display their 
literature in the outreach 
office and staff can also 
refer technical questions to the Army 
for detailed answers. 

Additionally, the offices will 
organize a speakers bureau, 
coordinate community tours of the 
disposal facility site and participate 
in local events. Since its opening in 
June, the Tooele office has 
organized tours for 700 people 
including Congressional staff 
members, emergency responders, 
county commissioners, and local 
citizens. They have also participated 
in the Tooele County Fair and at the 
Governor's Conference on 
Emergency Management. 

The Anniston outreach office, 
which opened in January, has met 
with local civic groups and has plans 
to meet with local school students. 
To schedule a meeting call the 
number below. 

5 

SITE UPDATES 
CONTINUED FROM PAGE 4 

• Umatilla, Ore. 
During routine inspections 

nerve agent vvas tOund leaking 

frorr1 an T\155 rocket stored ar the 

Umatilla C:hen1ical Activity in 

Septen1ber. Storage personnel 

placed the rocket in a special 

overpack container designed to 

prevent release of agent vapors. 

'"fhe rocket was rhe l OOth leaking 

n1unition detected at the depot 

since ()ctober 1994-. 

Mean\vhile, the ()ffice of the 

Progra1n 1\1anager for C~he1nical 

Den1ilitarization released a revised 

I)raft Environn1enral ln1pact 

Statement for rhe construction and 

operation of a cherr1ical 

de1nilitarization facility at the 

lJrnatilla Cherr1.ical Activity. 'I'he 

Environrnental Impact Staten1ent 

evaluates site-specific health and 

environmental impacts of 

de1nilitarization. More than 600 

copies of the revised draft have 

been rr1ailed, and a public 

availability session on the topic 

\Vas held in January. 1'o obtain a 

copy of the Environn1ental In-1pact 

Srate1nent, contact the Public 

Affairs ()ffice for the Office of the 

Progra1n Manager for C~hen1ical 

Den1ilitarization at 

1-800-488-0648. 
C'ontinued on Page 6 

I ,, 

l 

~-
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SITE UPDATES 
CONTINUED FROM PAGE 5 

II Tooele, Utah 
Getting ready for 

operations later this year, the 

Army is preparing an entty control 

£1cility to guard access to the 

Tooele Chemical Agent Disposal 

Facility. With entry control, the 

only way to enter or exit the 

facility is through a guarded 

double-gate with turnstiles. ()nee 

beyond the gate, employees must 

present proper identification to 

security guards. These procedures 

will enhance protection of the 

disposal facility and its vvorkers. 

In addition, with the opening 

of the 1~ooele outreach oFfi.ce, the 

Ar1ny has been oven.vhelmed with 

requests for tours of the Tooele 

Chemical Agent Disposal Facility, 

with more than 500 people 

touring the facility in the past few 

months. To meet demand, 

Saturday tours are now offered. 

1"'o schedule a tour, contact the 

local outreach office or call 

(801) 882-3773. 

.. Johnston Island, 

• Pacific Ocean 
More than two thousand 

500-pound MK-94 bombs and 

three thousand MC-1 bombs have 

been destroyed at the Johnston 

Atoll Chemical Agent Disposal 

Systen1 between September and 

November. The disposal of the 
750-pound bombs filled with 
nerve agent set new daily, weekly, 

and monthly production records 

completing the campaign in half 

the projected time. 

Continued on Page 7 

CHEMICAL DEMILITARIZATION UPDATE 

PUBLIC COMMENT WANTED 
Fq~---0-reg~tf sk-A"8sessm€-Ot , 

•. 
l 

More than 3,700 tons of 
chemical agent are--stored at 

,_ .Umatilla,j~cluding nerve agent 
·1 projectiles, rockeis, mines, and 

spray tanks. Bot~ mustard and 
t - ----~~~~~·-·~ 

nerve agent are also stored in ton ·• 

r --~~' containers at the depot. 

f i i 
!., The Orego~ Department of _ 

Enjiironmenta) Quality recently hosted 
a pLl~lic meeting)n Hermiston tp seek 
public O'omment oh.its plans to i 
prepar~-a risk asse;§ment study.-fDl" 
the propbped Umatilla Ch~mical 
Agent Disp<isal Facility. ". .. : 

As part of:the permitting process, 
the disposal facifit\H~ requirecfto pass 
two reviews including'EJ. h~alJb;risk 
assessment which evaluates the '. 
potential effects of operations of the 
facility on the nearby community. The 
second review is completed once the 
disposal facility is built. 

Officials representing the Chemical 
Stockpile Disposal Program, 
Chemical Stockpile Emergency 
Preparedness Program, 
Environmental Protection Agency, 
and Umatilla Chemical Activity 
attended the meeting to answer 
questions from local citizens. 

-~ 

As part of the 

permitting process, 

the disposal facility 

is required to pass 

two'reviews ... 

\ 

Pending approval of all 
environmental permits, the 
construction of a disposal facility is 
scheduled in 1996 with operations 
beginning in 2000 . 
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TOCDF MEDICAL CLINIC 
Protects Disposal Facility Workers 

The Tooele Chemical Agent 
Disposal Facility has a full-service 
medical clinic dedicated to the safety 
of all employees. The clinic, located 
250 yards from the disposal facility, 
is led by Dr. Phillip Hutchins. 

Dr. Hutchins and his staff of four 
physicians assistants, one 
medical records clerk, 12 full
time and four part-time 
paramedics, are specially 
trained in agent operations to 
provide 24-hour care. Toxic 
Chemical Courses for Medical 
personnel, Occupational Safety 
and Health, and Medical 
Management for Chemical 
Casualties are just some of the 
aggressive in-house training for 
clinic personnel. 

The clinic is 
equipped with a 
variety of state-of
the-art medical 
equipment including 
emergency 
response 
equipment, life 
support systems, 
portable ventilators, 
and a pharmacy. 
The clinic also 
provides immediate 
response to any 
worksite industrial 
exposures through its 
chemical reliability 
program. 

The medical staff is also available 
for a full range of services including 
treatment of work- related injuries, 
physicals, eye exams, respiratory 
screenings, and drug and alcohol 
prevention programs. 

7 

SITE UPDATES 
CONTINUED FROM PAGE 6 

'I'his efTort fOllows yet another 

recently successful campaign at the 

disposal f."1cility in which n1ore 

than 72,000 M55 rockets filled 

with nerve agent were <..-iestroyed. 

'rhe facility has also destroyed 

1nore than 45,000 projectiles and 

134 agent-filled ton con_tainers. 

'rhe Johnston Atoll C:hen1ical 

Agent lJisposal System has safely 

destroyed more than two n1illion 

pounds of chen1ical agent, since it 

began operations. 

l 
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THE TOOELE DISPOSAL FACILITY 
PREPARES FOR OPERATIONS 

A series of final tests will 
demonstrate the Tooele Chemical 
Agent Disposal Facility's readiness 
to begin agent operations later this 
year. 

Results from these tests are sent 
to the Environmental Protection 
Agency and Utah Department of 
Environmental Quality for review 
and approval. 

Two phases of preoperational 
surveys were completed to ensure 
safe operation at the disposal 
facility. Representatives from the 
Office of the Program Manager for 
Chemical Demilitarization, 
Department of the Army Safety 

Office, the Department of Health and 
Human Services, and a variety of 
other Army organizations and private 
industry participated in the August 
and January surveys. The teams 
reviewed procedures, equipment, 
and personnel on the ability to safely 
and correctly operate the disposal 
system under varying plant 
conditions. 

Following guidelines in the Toxic 
Substance and Control Act, the 
deactivation furnace was also tested 
in December to verify destruction of 
PCBs, a hazardous material 
associated with the fiberglass 
shipping tubes of M55 rockets. The 

(A) Program Manager for Chemical Demilitarization 
Public Affairs Office, SFAE-CD-P 
Building E4585 
Aberdeen Proving Ground, Md. 21010-5401 

ft \.1 Printed on Recycled Paper 

trial burn tested stack emissions to 
ensure complete destruction of 
PCOs. 

Tooele Army Depot stores about 
42 percent of the nation's chemical 
weapons including 32,911 M55 
rockets filled with nerve and blister 
agents. 
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The U.S. Army Chemical Stockpile Disposal Program 

GD Introduction 

Since World War I, the United States has produced and maintained a stockpile 
of chemical weapons to deter the use of such weapons against our military 
forces. This deterrence has been very effective, and the United States has never 
had to use these weapons. 

With the recent changes in world events, the need forth is stockpile has been 
eliminated. The policy of the United States is to destroy these weapons and to 
encourage other countries to do the same. 

However, the destruction of chemical weapons raises many questions. 
Among these are questions about the health and safety of the public and the 
environment, as well as the technologies to be used when destroying chemical 
weapons. 

In carrying out this program, the Army's primary concern is the protection of 
the health and safety of the public and the environment. The Army is also 
committed to developing the best technology available in the most cost-effective 
manner possible. 

We hope this booklet will answer many of your questions about the Chemical 
Stockpile Disposal Program. 

-1 
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Questions & Answers 

The U.S. Army has constructed a prototype facility for destroying chemical agent and 
weapons on Johnston Island in the Pacific Ocean. The Army must show that the 
process and procedures are safe before agent and weapons are destroyed at the 
other sites. 

-2 -

The U.S. Army Chemical Stockpile Disposal Program 
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Questions & Answers 

(A:) What chemical agents are included in the chemical 

stockpile? 

There are two basic types of chemical agents in the stockpile: nerve agents (GB 
and VX) which affect the nervous system, and a blister agent (H or mustard) 
which forms blisters on human tissues. 

Chemical agents have been placed in projectiles, mines, rockets, and stored in ton containers. 

CO How are these chemical agents stored? 

The chemical agents are stored in various types and sizes of containers. 
Approximately 60% of chemical agents are stored in bulk containers (also called 
"ton containers"), which have no explosive components. 

The remaining agents are found in munitions produced to be used in battle. 
These munitions consist of bombs, mines, mortar rounds, rockets, spray tanks, 
and artillery projectiles of various sizes. They are stored with or without their 
explosive components in earth-covered igloos. The igloos protect the munitions 
from damage and protect the outside environment from an agent release 
(explosion). -4 • 

The U.S. Army Chemical Stockpile Disposal Program 

(a:) Is this storage safe? 

With the exception of the M-55 rockets located at five of the eight continental U.S. 
sites, studies suggest the current condition of the chemical weapons represents 
few problems with agent leakage from bombs, artillery projectiles, mines or bulk 
storage. However, storage of munitions does represent a continued risk to 
communities located near these sites. 

-5 -



Questions & Answers 

CA) Where are "fhese chemical agents stored? 

Chemical agents are curren,tly stored at Johnston Island in the Pacific Ocean 
and eight sites in the United-States: 

Percentage of stockpile: 11.6% 
Chemical agents: 

Blister agent in Ton containers. 
Nerve agent in Projectiles, Rockets, 
Bombs, Mines, Spray tanks. 

""o~ 
D • 

I 
Johnston Island 
(Pacific Ocean southwest of Hawaii) 
Percentage of stockpile: 6.6% 
Chemical agents: 

Nerve agent in Projectiles, Rockets, Ton containers, Mines. 
Blister agent in Projectiles, Mortars, Ton containers•, Cartridgi;is•. 

• Eliminated Dudng Operational Verification Testing -6 -

Tooele Army Depot, UT 
Percentage of stockpile: 42.3% 
Chemical agents: 

Blister agent in Mortars, Projectiles, Ton 
containers. "Nerve agent in.Cartridges, 
Projectiles, Rockets, Bombs, Ton containers, 
Spray tanks, Mines. 

Newport Army Ammunition Plant, IN 
Perce11t11ge.ot ~tockpile: 3.9% 
Chemical agents: 

N~n1e agent in .Ton contai~ers. 

1'>-.A 't' r- Aberdeen Proving Ground, MD 

Pine Bluff Arsenal, AR 
Percentage of stockpile: 12% 
Chemical agents: 

Blister agent in Cartridges, Ton containers. 
Nerve agent in Rockets, Mines, Ton containers. 

Percentage of stockpile: 5.0% 
Chemical agents: 

Blister agent in Ton containers. 

Blue Grass Army Depot, KY 
Percentage of stockpile: 1 .6% 
Chemical agents: 

Blister agent in Projecti les. 
Nerve agent in Projectiles, 
Rockets, Ton containers. 

Anniston Army Depot, AL 
Percentage of stockpile: 7 .1 % 
Chemical agents: 

Blister agent in Cartridges, Projectiles, 
Ton containers, Mortars. 
Nerve agent in Cartridges, Projectiles , 
Rockets, Mines. 

Source: U.S. Department of the Army, Chemical Disposal Program 
Final Programmatic Environmental Impact Statement, 1988. -7 -



Questions & Answers 

(A) Why destroy the weapons now? 

1) Congress has required the Army to destroy the chemical stockpile by 
2004. 

2) Ratification of a multilateral chemical arms control treaty requires the 
destruction of the weapons. 

3) The need for the stockpile no longer exists. 

4) The stockpile is slowly deteriorating with age. Although the risk of 
continued storage is small, it will increase with time. 

0 ) How will the weapons be destroyed? 

Current plans are for chemical disposal facilities to be built to incinerate the 
chemical weapons and treat the waste products without releasing hazardous 
materials. Incineration breaks down the chemical agents to the point where they 
cannot reform. 

Chemical disposal facilities will be built to safely incinerate the chemical agent and weapons. -8 •--

The U.S. Army Chemical Stockpile Disposal Program 

(A) Why was incineration selected to dispose of 

chemical weapons? 

Incineration is currently the proven process that can be used to safely treat the 
complete weapon-agent, explosives, and metal parts. In addition, the process 
has been successfully used by industry and the U.S. Army for more than 20 
years. 

Since 1979, the U.S. Army has safely incinerated chemical agent at its Chemical Agent 
Munitions Disposal System (CAMDS) in Tooele, Utah. 

0) /s incineration safe? 

Yes. Multiple safety features are designed into the process, along with backup 
systems for each, to prevent agent or hazardous material release. In the event 
part of the process is not operating correctly, the computer system will safely 
shut down the process. The Army will not operate a facility that will endanger 
its own workers, the families that live at the installation, the public, or the 
environment. -9 --



GD What ensures that no h« 

Measures are taken through the entire dispc 
In the transport from storage bunkers to 1 
containers are used to enclose the chemica 

Pollution Abatement Syste 
for Deactivation Furn; 

Liquid Incinerator 
and Metal Parts Furn 

To ensure that the exhaust gases from disposing 
of chemical weapons are not harmful to the public 
or the environment, each incinerator is equipped 
with a system to reduce pollution. 

Quench I 
Tower~ 

From~ Deactivation Furnace 
or Liquid Incinerator 

or Metal Parts Furnace 

Inside the plant, special ventilation syst 
placed throughout the ventilation and filter : 
prevent additional contamination. 

All air in the facility is forced through ct 

Air leaving the plant through the stacks i~ 
daily to verify their accuracy. Very stringE 
automatically shut down any processing. -12 -

Questions & Answers I 

GD How does the disposal process work? 

In disposing of the chemical weapons, there are four different incinerators each 
designed for a specific purpose: ' 

Deactivation Furnace 
destroys the explosive components. 

Liquid Incinerator 
destroys the chemical agent 

at about 2,700° F. 

-10 --

To 
Pollution 

Abatement 
System 

To 
Pollution 

Abatement 
System 



Clean Dunnage Feed 
Conveyor 

Contaminated Dunnage 
Feed Conveyor 

1 

The U.S. Arrhy Chemical Stockpile Disposal Program 

To 
Pollution 

Abatement 
./ System 

Afterburner 

Afterburner 

Dunnage Incinerator 
destroys packing materials and 

other minor waste materials. 

Metal Parts Furnace 
heats metal parts and destroys any 

remaining agent contamination. 

Each furnace has two combustion chambers for added safety. Each furnace system is also equipped with a Pollution 
Abatement System (PAS), which cools and scrubs exhaust gases, chemically neutralizes acidic components, and removes 
particles from exhaust gases to ensure that exhaust gases are not harmful to the public or the environment. -11 -



O.::> What ensures that no hazardous material is released? 

Measures are taken through the entire disposal process to ensure that no agent is released. 
In the transport from storage bunkers to the disposal facility, strong, air-tight overpack 
containers are used to enclose the chemical weapons. 

Pollution Abatement System Layout 
for Deactivation Furnace, 

Liquid Incinerator, 
and Metal Parts Furnace 

To ensure that the exhaust gases from disposing 
of chemical weapons are not harmful to the public 
or the environment, each incinerator is equipped 
with a system to reduce pollution. 

From 
Deactivation Furnace 

or Liquid Incinerator 
or Metal Parts Furnace 

Scrubber 
Tower 

Questions & Answers 

Mist 
Eliminator 

J 

Exhaust 
Fan 

Inside the plant, special ventilation systems allow only the movement of air from clean to contaminated areas. Monitors are 
placed throughout the ventilation and filter systems to detect any agent. If detected, all processing shuts down automatically to 
prevent additional contamination . 

All air in the facility is forced through charcoal filters, ensuring agent is not released to the environment. 

Air leaving the plantthrough the stacks is continuously monitored for agent by a series of monitors. These monitors are checked 
daily to verify their accuracy. Very stringent standards are imposed on agent concentrations that will set off the alarms and 
automatically shut down any processing. 

-12 -



The U.S. Army Chemical Stockpile Disposal Program ' 

GD What types of material will be discharged from 

the disposal facilities? 

Solid residues result from the Dunnage Furnace and Deactivation Furnace, 
including ash, metal parts, fiberglass, etc., which will be packaged ~ndtransported 
to approved landfills. 

Liquid brine resulting from the treatment of acid gases in the pollution control 
systems is dried, packaged, and also sent to approved landfills. 

Metal parts which have been thermally decontaminated by the Metal Parts 
Furnace are certified agent-free and will be sold commercially as scrap. 

There is no water discharge from the facilities except for the sanitary sewer 
discharge. No agent-related wastes are present in these discharges. 

DISCHARGE WASTES (Volume%) 

41°/o 
ScraR 
Meta\ 

Ash/Scrap 
(DFS/DUN) 

{Includes Fiberglass) 

Source: TOCDF Draft EIS (March 89) Table 2.2-1. 
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Questions & Answers 

(A::> What is discharged from the stacks? 

Carbon dioxide and water vapor are discharged from the stacks, in addition to 
minute quantities of sulfur dioxide, nitrogen oxides, carbon monoxide, and 
particulates. Quantities of all discharges must meet all requirements of the Clean 
Air Act. 

Although there is no indication of low levels of agent being released from the 
stacks, there are limits to the levels that the instruments can measure. Continuous 
agent monitoring measures to the parts-per-trillion level, exceeding the safe 
standards for humans set by the U.S. Department of Health and Human 
Services. 

-14 -

STACK CONCENTRATION LIMITS 

Monitors 
throughout the 
plant detect levels 
of agent far below 
amounts which 
would cause 
health effects. 

Agent Concentration (mg/M3) 

GB 
vx 
HD 

0.0003 
0.0003 
0.03 

The U.S. Army Chemical Stockpile Disposal Program 

(A::> What about furans and dioxins? 

Small quantities of furans (byproducts of PCB combustion) and dioxins occur 
from many sources, including wood-burning stoves, automobile engines, 
municipal solid waste incinerators, and coal-burning furnaces. However, special 
precautions have been taken to reduce and eliminate the formation of furans and 
dioxins as part of the chemical weapons incineration process. 

The U.S. Environmental Protection Agency requires trial burns to look at 
emissions at all incinerators. To date, when found, the concentration of furans 
and dioxins has been extremely low and is no greater than background levels 
from other sources. 

Discharges from the stack are continuously monitored and must meet the requirements of the 
Clean Air Act. 

-15 -



Questions & Answers 

Ca) What other technologies could be used to 

dispose of chemical weapons? 

At this time, no other proven technology exists that can effectively destroy or 
decontaminate the chemical agents, the explosives, the drained or empty 
munitions and containers, and the packing material. 

Several other technologies were reviewed by the Office of Technology 
Assessment, including chemical neutralization, super critical water oxidation, 
steam gasification, and plasma arc pyrolysis. While each of these technologies 
might work to dispose of agent (though most have not been tested with chemical 
agents), incineration may still be required for the disposal of empty munitions, 
explosives, and packing materials. 

The Army has asked the National Academy of Sciences to continue to 
evaluate and make recommendations on any alternative technologies that might 
be used. 

CA) Wi11 the facilities be used after the chemical 

weapons are destroyed? 

In Public Law 99-145, Congress directed that the proposed chemical disposal 
facilities be dismantled after completing the destruction of the chemical stockpile. 
However, Congress also directed a follow-on study for practical uses for these 
facilities after the chemical weapons are destroyed. 

The Army's position, and current public law, is to dismantle the facilities after 
the destruction of the stockpile. There are no plans for the Army to use the 
facilities to destroy other hazardous wastes from the Department of Defense or 
from the public sector. 

-16 •---
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CA) Who oversees the Army's Chemical Stockpile 

Disposal Program? 

Several organizations and agencies have oversight of the chemical disposal 
program based on the laws and regulations the Army must follow. 

The Congress, the House Appropriations Committee Surveys and 
Investigations Team, and the General Accounting Office all review the progress 
and expenditures of the Chemical Stockpile Disposal Program. The National 
Research Council of the National Academy of Sciences oversees the technical 
aspects of the program. 

Several federal agencies also provide oversight, including the Department 
of Health and Human Services, which oversees the public health issues. The 
Envi ronmental Protection Agency and the Council on Environmental Quality 
oversee the environmental aspects of the program. 

Local communities and individual states control special perm it and emergency 
preparedness requirements on the Army's activities. 

United States 
Department of 

Health and Human 
Services 

i _ ··-:i·~~·" 
... Publli:'ifteail h 
·.workeriS,afe!y / 
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•
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United States 
Congress 

m ·- (1).s :o 

-
.::~ 
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. 
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United States 
Environmental 

Protection Agency 
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Questions & Answers 

(A:> If agent is released from the disposal facility, how 

will the public be informed and protected? 

If a chemical accident occurs at a disposal facility, that information will be 
automatically communicated to the emergency operations centers for the 
counties surrounding the facility. Each county has developed its own plans that 
include alert/warning systems, communications equipment, emergency operating 
centers, and protective actions. 

The Army, in partnership with the Federal Emergency Management Agency, 
is enhancing the emergency preparedness program of the communities 
surrounding the chemical stockpile sites. 

Each site will have emergency operating centers to support the surrounding communities. 

For information on the Chemical Stockpile Emergency Preparedness Program 
in your area, contact your local emergency management officials. The telephone 
number is found in the front or government listings section of your telephone 
book. 

-18 • 
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Specially designed controls and procedures ensure the safe disposal of chemical agent and 
weapons. 

(A:> The Bottom Line 

• At present, incineration is the safest and most effective method for destroying 
the chemical stockpile. 

• Safety for workers, the public, and the environment is the paramount concern 
of this program. The Army will not operate a facility that will endanger its own 
workers, the families that live at the installations, or the public. 

• The disposal facilities have specially designed safety features to prevent 
agent release. These facilities are the best that can be constructed. 

• The Chemical Stockpile Disposal Program meets and often exceeds all of the 
standards defined in applicable laws and regulations. 

• Chemical destruction will permanently remove the risk to communities by 
eliminating chemical weapons. 

-19 -• 



Questions & Answers I 

GD For More Information 

For more information concerning the Chemical Stockpile Disposal Program, 
contact the Office of Public Affairs, U.S. Army Chemical Materiel Destruction 
Agency, Aberdeen Proving Ground, Maryland 21010-5401 , (410) 671-2583. 

For site specific questions, contact these local Army installation Public 
Affairs Offices: 

-20 -

Aberdeen Proving Ground 
Aberdeen, Maryland 21005 
(410) 278-1142 

Anniston Army Depot 
Anniston, Alabama 36201 -5006 
(205) 235-6281 

Blue Grass Army Depot 
Richmond, Kentucky 40511 -5007 
(606) 625-6221 

Newport Army Ammunition Plant 
Newport, Indiana 47966-0121 
(317) 245-1475 

Pine Bluff Arsenal 
Pine Bluff, Arkansas 71602-9500 
(501) 540-3421 

Pueblo Army Depot Activity 
Pueblo, Colorado 81001 -5000 
(719) 549-4135 

Tooele Army Depot 
Tooele, Utah 84074-5088 
(801) 833-3216 

Umatilla Army Depot Activity 
Hermiston, Oregon 97838-9544 
{503) 564-5202 



U.S. Army Chemical Materiel Destruction Agency 
Public Affairs Office, SFIL·CMP 
Aberdeen Proving Ground, MD 21010-5401 
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INTRODUCTION 

The Tooele Chemical Agent 

Disposal Fttcilily is the first 

foll-scale facility in the continental 

United States built. to destroy 

chernical weapons and agent. 
Using the world 's most advanced 

technology for chemical weapons 
disposal , t he U.S. Army is 

<.:ommiU:ed to a partnership 

with Congress, federal 

agencies, state agencies, local 

officials, and mmmunity 
residents to safely destroy the 

chemical weapons sLOckpilc. 

The disposal of chemical 

weapons stored at. ti 1c South 

Area of the Tooele Anny 

Depot will take scvenil years 
to cmnplctc. f-luuclreds of 

skilled workers arc focused on 
safely accomplishing this task. 

Only whei1 all chemical 

weapons and agent have been 

destroyed wi 11 the hazards of 

stming them he eliminated for the 
community, the workers, ru1d the 

cnvirornncnL 



THE STOCKPILE 

Aging chemical weapons have been safely 
stored for years; however, storage 
represents a continued risk to communities . 

• 



Forty-two perrenl of the nation 's 

stockpile of chemical weapons mid 
agent is st med here at the Soutl 1 

Area of the Tooele An ny Depot ) 

approximately 12 miles from 

Tooele, Utah. The nerve agent s 

CB, VX, m 1d blister agent (also 

known as 11111stard) am stored in 
qua11tities n1.1 1ging from large bu l1': 

cont::iiners lo small mines. 

Tl 1e majority of these weapons: 

bombs, m.ines, mortru· rmmcls, 

rockets, spray lanks, and arti llery 

projectiles, arc stored both witl1 

and wit.bout t hcil' explosive 

com ponents. T lie weapo11s are in 

earth-covered igloos in a secLu·e 

storage area 11ear the cl.isposal 

facility. 

Earth-covered igloos provide secure storage of 
weapons near the facility. 

• 



THE PLANT 

Situated on 27 acres, the Tooele 
Chemical Agent Disposal Facility is 
a state-of-the-mt engineered 

facility with specially designed 

weapons handling processes, 

remote-controlled disposal 
equipment, complex conb·ol 

systems, and detailed procedures 

and training to protect the workers 

and the environment.. 

More than 2,000 pieces of remotc

controUed equipment arc housed 
liere. ElectJical wire - 840 miles of 
it - winds if s way through the 

complex. There are 33 miles of 
piping and 16,000 valves and 

i11st11,1ine11ts lu 1i11g the plm 1t. 

PLANT DESIGN 
TI1e technology u sed in tlie p lant is 

based on years of experience and 
advances developed from operating 
the Chemical Agent Munitions 

Disposal System, a test facility also 
located at tbe South Arca of the 

Tooele Army Depot, and tlie 

.Johnston Atoll Chern.ical Age11t 

Disposal System in the Pacific. 

By using tl1e lessons learned al 

these two facilities., adclitional safety 

features l rave bee11 built into ti 1c 

design of the Tooele facility, along 

with thousands of backup systems, 
to safeguard the workers and 

c01 ttai11 m 1y I 1azardous material. 

For example, the a:iJ· filtration 

system protects workers and the 
enviromncnt by constantly moving 

air from ru·eas without agent, to 

0 

areas with agent, and then tlu·ough 
charcoal filters. This negative a:iJ· 

pressure system guarantees both 
clean air for the workers and total 

contairnnent of agent. 

Before 1.he plant is allowed to begiJ t 

operations it must go through a 
lengtl1y process caUed 

systemization, wlucb tests the 

reliability and effi ciencies of aU the 

equipment and workers. 

Systemization ensmes that 

inclividual equipment components 

operate as designed and integrate 
correctly with all other equipment, 

sensors, robutics, conveyors, and 

controls within the system. 

More thru1 500 skilled scientists, 

engineers, and technicians operate 
and maintain the facility. Much of 

the training in disposal opera1ions 
is provided at the U.S. Army 

ChenticaJ Demilitarization Training 
Facility ir1 Ma1yla11d. The plant 

workers must complete 1:1·ai11ing 

and demonstrate their proficiency 
before chemical 

agent or weapons 
crn 1 be introduced 

to tl1e plai1t. 

When ihe stockpilf~ 

is destroyed, the 
plant wilJ be 

dismantled in 

accordance with 

congressional 

guidelines. 

Air-tight containers weighing approximately 20,000 pounds protect 
weapons during movement from storage igloos to the disposal facility. 



Trained workers use specialized equipment to monitor and control 
the disposal process. 

• 



THE DISPOSAL PROCESS 

Automated equipment removes explosives 
from the weapon. 

• 
The agent is drained from the weapon . 



The disposal process begins with 
Lransporlal.ion from the storage 
area. Chemical weapons are placed 
in specially designed protective 
containers and transported a shorl 

distance to the facility. The 
contai11ers are monitored for 
chemical leaks before ui1packi11g 
lhe weapons for dis:=t ssembly. 
Disassembly separales the agent, 
metal parts., and explosive 
components of the weapon. Each 

component is destToyccl separately 
in incinerators express ly designed 
to ensme safe destiuction and 
deconlaminalion. A pollutio11 
ahatcmenl system for each 

incinerator ensmes that 
incineration exhaust meets the 
stiict legal requirements for release 
to tJ1e envi.rornne11t. 

The en tire process is oversef'.n by 
conti-ol room operators using 

computer interactive sensors and 
video cameras to safely monitor the 
plant processes. 

Plant operators monitor and control mechanical disposal processes 
using control room computers. 

DISASSEMBLY 
AND DRAIN 
Weapons are 

careI-ully loaded onto 
a conveyor and sent 
to a special thick
walled explosive 
containment room. 
Automated 
equipment punctLu·es 

and drains the 

chernjcaJ agent from the rockels 
before shearing t hem into pieces. 
All rocket paits aml explosive 
components go directly to ti 1e 
Deactivation Fmnace. For rnmtars 
or projectiles, special machines 
remove explosive components, 
leaving the agent inside . 

011ce these weapons are no longer 
explosive, they are moved to ru1 

area where ch emical agent is 
drained. All bulk containers and 
non-explosive mLmil.ions bypass 1-he 

e:.\1Jlosive containment room and 
aTe drained. The drained agent is 
stored in tanks for later disposal i11 
the Liquid Tncinerator. The m etal 
parl s remaining from these 

weapons are thermally 
decontaminated by processing 
through tJ1c Metal Parts Fm·nace. 
Packi11g i11aterials are destroyed 
separately i11 the Dunn age 
focinerator. 

POLLUTION CONTROLS 
The exhaust gases from all these 
processes are treated by pollution 
abatement systems 1-0 cool and 

remove industrial pollutants formed 
dming incineration. These 
pollution systems cool the exhaust 
gas, scnib out acid gases, and 
remove small particles before 
release to the en vironmerrl. 

• 



PROTECTING THE ENVIRONMENT 

The Army has pledged to protect 
the enviTOmnen1 b y aclliering to or 

smvassing all environmental 
re<Jl1irements to ensure safe 

cles1rnr.1ion of dtemical weapons. 

The plant sys1ells prolect 1l1e 

e11virorn neut by cleaning tbe air 
ai 1d deconla.lllinating the solid 

was1es produced. The pollution 

abate.lllent systems ensm·e 1hal the 
facility emissions meel or exceed all 
federal, state, and local standards. 

Au· is conslantly tested inside 1he 

planl and iJlSicle the stack lo verify 
t hat there is no detectable agent. 

Air irn;irle 1he plant is measured by 

100 stal e-of-the-art m onitors 

which continually check 1he air 

ru1d send off an aler1 if any agent is 
detected in areas where it would 

not he e~veclecl . 

The s1 ack exhausts are also 

ill.011.itorecl usi11g two different 
m011itors, whirh can illeas1U'e agent 

at the pa1t s per trillion level , to 

make sure that plant f'niissiollS ru·e 
well below the Environmental 

Pro1eclion Agency's recommended 
linl.its. If any agent is detected 

inside the stack, tlie plant will 
immediately slrnt down to 
detennine 1·he cause and correct the 

problem. 

WASTE STREAMS 
All was1es produced b y the facility 

are disposed in an environmentally 

safe .lllanner. Ash, metal parts, and 

fiberglass from the Dw1nage and 

Deactivation F'11111aces are 
packaged and tnw.sportecl to 

apprnved landfills. No process 
liquid wastes are dit1chaTgecl fro.Ill 
t he facility. Liquid brine resulting 

from 1Tea 1ment of exhaust gases i11 

1he pollution control system is cbied 

to reduce the volume for disposal 

and sent to approved lanclfills. 
Then11ally decontanrinated metal 

pm ts., cer1i.fied agent -free, ru·e 

planned 10 be sold commercial ly as 

scrap. 

Multiple carbon filters provide an added layer of protection 
by cleaning plant air before it is released to the 
environment. 



Waste management equipment reduces the volume of 
liquid waste to a safe and easy-to-handle salt component. 

The Tooele facility will adhere to or 
surpass all environmental requirements 
to ensure the safe destruction of chemical 
weapons and protection of the 
environment. 

• 



OVERSIGHT 

--

Facility workers are committed to 
meeting all safety and environmental 
standards. 

I 
) J 



The Army is responsjJ)[e and 

cornrnitted to the American people 

for the i;afe destruction of all 

chemical weapons. 

Attention to detail by inspectors and plant operators helps 
ensure the facility operates as designed. 

• NLunerous federal, state, ancl 
local agencies have oversight 

resp011sibi ljtics for the 

Chemical StockpiJe Disposal 

Program. CongTess, the 

House Appropriations 

Committee Smveys and 

Investigations Team, and the 
General Accounting Office all 
review the progress mid 

expeuditmes of the Cliernical 

Stockpile Disposal Prog1w n. 

• The National Research 

Council of the National 

Academy of Sciences guides 

the technical aspects of tlic 

program. 

• The Deparhnent of Health 
and Humau Services 

oversees public licultli issues. 

• The Environmental 

Protection Agency, the 

COLmcil on Environn1ental 
Quality, and each state 

regulate the facilities in their 

jmisdictions on t he 

envirom 11tmtal 1;1spects oftl1e 

program. 

• State ancl com1iy officials 
join with local comrmmities to 

work with the Federal 

E111ergency Mai1agen1e11t 

Agency R11cl the Anny to 

administer their own 

emergency preparedness 
requirements for the chemical 

weapons stockpile storage and 

clisposaJ. 

• Local residents become 

involved through the Citizens' 

Advisory Commissions, 

appoi11ted by the governor to 

ensme their voices are heard 
in guiding the fina] 

deslrnC'tion of the chemical 
stockpile in their communily. 



FOR MORE INFORMATION 
Your questio11s micl involvcmcn l in Ilic Chemical Stockpile Disposal ProgTarn are irnporta11t lo 1lie 011 ccess ol' this peace prngrrun. Please 

call tlie CSDP Office of Public A.Jla.irs, Ahcrdccn Provillg Grouml, Maryla11d 21010-S401 al 410-671-2583 m toll-free 1-800-488-06'18. 

The Chemical Sruckpilt! Di sposal Program is headquartered at Ilic L.S. Army Chemical Dernilitarizatio11 a11rl H1;111i;<l i>1lio11 Agency 
(lJSACDRA) at the Edgewood Arca, Aberdeen l'rm~11g Grornicl, M>1r)'lmicl. 



TOOELE CHEMICAL A ENT DISPOSAL FACl.LITY 
Tooele, Utah 





(7ohnston Atoll, 825 miles 
southwest of Hawaii, is home to 
a large variety of seabirds 
and colorful tropical fish. Green 
sea turtles, Hawaiian monk 
seals, and several species of 
whale live and feed in the area. 
A reef protects Johnston Atoll' s 
fou.r small islands from the sea, 
forming a shallow "lagoon" 
about 30 square miles in size. 
The islands occupy approxi
mately one square mile of that 
space. 

This life co-exists with a 
storage location for some of 
America's lethal chemical 
munitions. These weapons, 
many of them 40 or more years 
old, were manufactured by the 
United States to deter other 
countries from using their 
chemical weapons. Today, 
increased environmental 
concern, changes in U.S. policy, 
international treaties, and 
obsolescence have made contin
ued storage of these munitions 
unnecessary. The U.S. Army is 
committed to disposing of its 
chemical stockpile without 
disturbing the environment. 

The Johnston A toll Chemical 
Agent Disposal System 
(JACADS) is a state-of-the-art 
facility designed for this pur
pose. JACADS uses a highly 
trained workforce, automated 
mechanical demilitarization 
equipment, and state-of-the-art 
incineration systems to dispose 
of chemical munitions while 
protecting workers, the people 
of the Pacific, and the environ
ment. 

Sophisticated air monitors 
ensure that air returned to 
the atmosphere at JACADS is 
safe . The Enviromnental 
Protection Agency, 
Department of Health and 
Human Services, and other 
Federal agencies oversee and 
work with the Army to ensure 
that safety and environmental 
standards are met. 

By studying the disposal 
process, the Army is building 
upon its own success as similar 
facilities are built in the conti
nental United States. This 
process will ensure the safety 
of national resources like 
Johnston Atoll. 



Overhead view ofJohnston Island. JACADS is 
located on the triangle-shaped peninsula. 



History 

87ohnston Atoll, created by 
millions of years of coral 
growth on the peak of a 
submerged monntain, was 
discovered in 1796 by an 
American sailing vessel. Early 
visitors came to mine the rich 
gu ano deposits (seabird drop
pings, used in the making of 
fertilizer). Several nations 
claimed the atoll as their 
territory, but it was officially 
annexed by the United States in 
1898. The atoll remains an 
unincorporated territory today. 

A wide variety of seabirds 
and aquatic creatures live or 
visit here, including several 
types of whales and some 
endan gered species. In 1926, 
Johnston Atoll was placed 
nnder the auspices of the 
Department of Agriculture as a 
breeding ground and refuge 
for native birds. Today, it is 
managed by the U.S. Fish and 
Wildlife Service as a national 
wildlife refuge. 

Johnston Atoll also serves as 
a key location for our nation's 
defense. It was used as a 
refueling and supply point for 
American aircraft and subma
rines during World War IL 
It was even shelled by Japan 
shortly after the attack on Pearl 
Harbor. It supported airlift 
operations during the Korean 
War, and from the 1950s 
through the 1960s it served as a 
test site in a series of lannches 
for atmospheric nuclear tests. 

The Defense Nuclear Agency 
is responsible for operating and 
maintaining the atoll base 
infrastructure in support of the 
Chemical Stockpile Disposal 

Program. Persmmel from the U.S. 
Army Chemical Activity, Pacific 
(USACAP) guard and maintain the 
chemical stockpile, and biologists 
from the U.S. Fish and Wildlife 
Service and several private re
search institutes study the relation
ship between the island personnel, 
the JACADS operation, and the 
environment. 

Stockpile 

Cfhe chemical munitions stock
pile s tored at Johnston Atoll came 
from three locations. U.S. chemi
cal munitions were transferred to 
the atoll from Okinawa during 
Operation Red Hat in 1971. In 
1990, U.S. chemical munitions 
were moved from the former West 
Germany, and in 1991, a small 
amount of range-recovered 
chemical munitions were brought 
from the Solomon Islands. 

Jolui.stonAtoll holds 6.6 percent 
of the U.S. chemical munitions 
stockpile. Before disposal opera
tions began, these mtmitions 
included rockets, projectiles, 
bombs, mines, mortars, and ton 
containers, containing both nerve 
and blister agents. 

Since the first fully integrated 
testing and operation of JACADS 
began in 1990, over one million 
pounds of nerve and mustard 
agent have been destroyed. 
JACADS has already disposed of 
all s tockpiled MSS n erve agent 
rockets, one-ton containers filled 
with mustard and GB nerve agent, 
and one class of mustard-filled 
projectiles. JACADS will be 
dismantled once all of the muni
tions are destroyed. 



] j cru j cl 
T n c j n era.to J~'."'"'•ratorSump \ 

To 
Pollution 

Abatement 
System 

J ) (',(l cti val.ion 
] ~'r1 rn a cc 

To 
Pollution 

Abatement 
System 

AFTERBURNER 

.,..,.,. Alomizlng Air 

_...... Natural Gas 
,,,.,.... Drained Agenl 



Demilitarization 

CZ3e£ore disposal, the munitions 
are inspected at the storage area 
to ensure they are safe for 
transport. Even though the 
storage area is located close to 
the disposal facility, munitions 
are monitored before, during, 
and after transportation to 
ensure complete safety. 

Leaking munitions are placed 
inside special air-tight contain
ers to contain vapors, then 
transported into the JACADS 
facility using special procedures 
and controls. 

The components of chemical 
munitions are destroyed 
through a high-temperature 
incineration process. Plant 
workers remove munitions from 
their pallets and place them on 
process feed conveyors. Auto
mated equipment is used to 
disassemble the munitions, 
remove explosive components, 
and drain chemical agent. 
Agent and explosive compo
nents are incinerated at high 
temperatures, and the munition 
bodies are also thermally 
decontaminated. 

The JACADS incineration 
process, which has been en
dorsed by the National Research 
Council, is the only proven 
technology available to safely 
treat the complete munition -
agent, explosives, metal 
components, and the munitions 
packaging materials. 

Four types of incinerators are 
used to dispose of the chemical 
munition parts . Liquid agent is 
destroyed in the Liquid Incin
erator, which can burn up to 

1100 pounds of chemical agent 
per hour. The Liquid Incinera
tor operates at a temperature of 
2700°F, which is much higher 
than most commercial hazard
ous waste incinerators. A 
secondary burner operates at 
2000"F to provide additional 
treatment for exhaust gases. 

The Deactivation Furnace is 
used to treat explosive compo
nents, p ropellant, and any 
residual agent from rockets or 
mines. This ma terial is burned 
for a minimum of 6 minutes at a 
temperature above 1050°F. 
Exhaust gases are treated in a 
secondary burner at 2000°F. 
Solid material discharges from 
the Deactivation Furnace to a 
heated conveyer for additional 
thermal treatment above 1000°F 
for a minimum of 15 minutes. 

The Metal Parts Furnace 
thermally treats projectiles, 
bombs, and ton containers. 
Items are thermally treated at 
over 1400°F for over 40 minutes. 
After treatment, exhaust gases 
are further burned at 2000°F. 

The Dunnage Incinerator 
processes and destroys packing 
material and other munitions
associated waste. 

All exhaust gases from the 
incinerator systems pass 
through a very sophisticated 
pollution abatement system to 
ensure the air is clean before it is 
released to the environment. 
Air monitoring is done to 
confirm that strict Environmen
tal Protection Agency and U.S. 
Army air quality standards are 
being maintained. 



Workers i11 this control room sa.fe~v oversee all operations by using 
computers, video 111011itors, and air 111011itoring equipment. 



Safety 

perators conh·ol the demilita
rization process using comput
ers, remote sensors, and 
video monitors. Air monitoring 
verifies that the air is within 
safety levels established 
by the Department of Health 
and Human Services and the 
Environmental Protection 
Agency. Thousands of sensors 
and a dedicated staff of trained 
plant operators continuously 
monitor the process to maintain 
a safe and environmentally 
compliant work environment. 

To protect workers, the 
demilitarization process is 
automated. Multiple layers of 
safety systems provide further 
protection for workers and the 
environment. Explosive 
components are separated from 
munitions in the Explosive 
Containment Room. This room 
is designed to withstand the 
force of a munitions explosion 
and contain agent vapors. 

The air system is designed so 
that air flows from less toxic to 
more toxic areas of the plant. 
More than 70 sophisticated 
monitors constantly check the 
air to ensure that it is agent free. 
If agent is detected in areas 

where it is not expected, 
disposal operations automati
cally shut down and workers 
are alerted. 

The air from the JACADS 
plant passes through charcoal 
filter systems to ensure that all 
agent is removed prior to 
release to the atmosphere. The 
air from the charcoal filters is 
also monitored to confirm tl1at 
Army and Federal safety limits 
are being maintained. 

Operatio~al 
Verification 
Testin~ 
c-
LJefore full operation of the 

JACADS facility could begin, 
Public Law 100-456 required 
demonsh·ation of the safety and 
effectiven ess of the facility. 
These tests were conducted in a 
four-phased program called 
Operational Verification Testing 
(OVT). From 1990 to 1993, the 
Army successfully demon
strated that the JACADS facility 
can operate safely with any 
munition or agent type while 
protecting the workers and the 
environment. 

' 



By worldng together, officials can use the experience gained at 
JA CADS to make future demilitarization facilities even safe1: 

Independent groups such as the Environmental Protection Agency 
help ensure operations at JACADS run smoothly. 



• 

Progra1n 
Oversight 

umerous goverrunent
related organizations and 
agencies exercise oversight of 
the chemical stockpile disposal 
program, including Congress. 
The National Research Council 
of the National Academy of 
Sciences oversees the technical 
aspects of the program. The 
Department of Health and 
Hwnan Services oversees the 
public health issues. The 
Environmental Protection 
Agency and the Council on 
Environmental Quality oversee 
the environmental aspects 
of the program, and the Depart
ment of Defense Explosives 
Safety Board oversees the 
safety aspects of the program. 

Because of the large pro
grammatic issues and costs 
associated with the chemical 
stockpile disposal program, 
Congress exercises its oversight 
through several committees, 
subcommittees, and investiga
tive offices (such as Committee 
Surveys and Investigations 
Teams and the General Account
ing Office). 

le 1 ned 

JACADS plays a vital role in the 
Army's chemical stockpile 
disposal program. The 
Lessons Learned Program, 
which incorporates JACADS 
operational experience, 

allows the Army to apply 
improvements found at each 
site to the entire program. A 
second facility has already been 
completed at Tooele Army 
Depot, Utah, and others are 
planned for seven other sites in 
the continental United States. 

In addition to the facilities at 
Johnston Atoll and Tooele, 
lessons are incorporated from 
the Chemical Agent Munitions 
Disposal System (CAMDS) in 
Utal1 and the Chemical Demili
tarization Training Facility 
(CDTF) in Maryland. 

The Lessons Learned Pro
gram captures both design and 
operational lessons learned. 
This active program is equip
ping newer facilities with a 
demonstrated hardware and 
procedmal baseline to ensure 
that the program delivers 
maximum protection to the 
public, workers, and the envi
ronment at the lowest achiev
able cost. 

C /he Eessons 

Eearned cprogram 
allows the 9lrmy lo 
apply improoemen!s 

found al each si!e lo 
the en!ire program. 
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Army officials and wildlife 
biologists work together to 
protect the environment. 



Protecting the 
Environment 

9J a national wildlife refuge, 
environmental protection is a 
primary mission at Johnston 
Atoll. Over 300 species of fish, 
approximately 20 species of 
native and migratory birds, and 
32 species of coral are found 
here. Several hundred green sea 
turtles live in the waters near 
the JACADS facility. Hump
back whales and dolphins can 
be seen each winter. Hawaiian 
monk seals occasionally visit the 
surrounding waters. 

Environmental research is a 
continuous effort to ensure 
JACADS protects the environ
ment. Biologists from the U.S. 
Fish and W.tldlife S1.a,i:v;i~.~ 

study the interaction between 
humans and the environment. 
Other research institutes and 
universities also study the 
relationships between JACADS 
and the seabirds and aquatic 
life. 

Studies to date have 
indicated that the operations at 
JACADS can safely co-exist 
with this special environment. 
Sea bird and sea turtle popula
tions have been steady or 
increasing, and island regula
tions have been established to 
further protect marine natural 
resources. This oversight will 
continue until operations at 

ecom te 



Conclusion 

O ince World War II, the 
United States chemical 
weapons stockpile has 
successfully served as a 
deterrent to chemical warfare. 
Today, these weapons are 
safely and efficiently being 
destroyed at the state-of-the
art JACADS facility. Once 
completed, Johnston Island 
will be able to continue its 
role as a wildlife refuge and 
military outpost, if needed. 

For More 
Information 

Cfhe Army is committed to 
this mission while fully 
protecting workers, commu
nities, and the environment. 
The Chemical Stockpile 
Disposal Program (CSDP) is 
headquartered at the Office of 
the Program Manager for 
Chemical Demilitarization at 
the Edgewood Area, Aber
deen Proving Ground, 
Maryland. 

For more information, 
call the CSDP Office of 
Public Affairs, Aberdeen 
Proving Ground, Maryland, 
21010-5401, at (410) 671-2583, 
or toll-free, 1-800-488-0648. 
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