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REVISED AGENDA

ENVIRONMENTAL QUALITY COMMISSION MEETING
March 3, 1995
DEQ Conference Room 3A
811 S. W. 6th Avenue
Portland, Oregon

Friday, March 3, 1995: Regular Meeting beginning at 8:30 a.m.

Notes:

Because of the uncertain length of time needed for each agenda item, the
Commission may deal with any item at any time in the meeting. If a specific
time is indicated for an agenda item, an effort will be made to consider that
item as close to that time as possible. However, scheduled times may be
modified if agreeable with participants. Anyone wishing to be heard or
listen to the discussion on any item should arrive at the beginning of the
meeting to avoid missing the item of interest.

Public Forum: The Commission will break the meeting at approximately
11:30 a.m. for the Public Forum if there are people signed up to speak.
The Public Forum is an opportunity for citizens to speak to the Commission
on environmental issues and concerns not a part of the agenda for this
meeting. Individual presentations will be limited to 5 minutes. The
Commission may discontinue this forum after a reasonable time if an
exceptionally large number of speakers wish to appear.

Approval of Minutes
Approval of Tax Credits

TRule Adoption: Criteria and Procedures for Determining Conformity
of General Federal Actions to State or Federal Air Quality
Implementation Plans

TRule Adoption: Criteria and Procedures for Determining Conformity
to State or Federal Implementation Plans of Transportation, Programs,
and Projects Funded or Approved Under Title 23 U.S.C. or the
Federal Transit Act

TRule Adoption: Air Quality Prevention of Significant Deterioration
(PSD) Amendments and Related Forest Health Restoration




-2 -
F. Informational Item: Legislative Rép_Ort' - Undefground Storage Tank
(UST) Program Review

G. Informational Item: Environmental Partnerships for Oregon
Communities "

H. Action Item: Rulemaking Petition - National Pollutant Discharge
Elimination System (NPDES) Permits/Mining

L. Action Item: Request for Commission action on Memorandum of
Understanding between EQC and the Oregon Department of
Agriculture Re: Combined Animal Feeding Operations

J. Commissioner Reports (Oral)

K. Di.req_tor’s Report (Oral)

THearings have already been held on the Rule Adoption items; therefore, any testimony received
will be limited to comments on changes proposed by the Department in response to hearing
testimony. The Commission also may choose to question interested parties present at the
meeting.

The Commission has set aside April 13-14,15995 for their next meeting. The location has not
been established.

.

Copies of staff reports for individual agenda items are available by contacting the Director’s
Office of the Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon
97204, telephone 229-5395, or toll-free 1-800-452-4011. Please specify the agenda item letter
when requesting. '

If special physical, language or other accommodations are needed for this meeting, please

advise the Director’s Office, (503)229-5395 (voice)/(503)229-6993 (TTY) as soon as possible
but at least 48 hours in advance of the meeting.

February 23, 1995



Approved ' l/

Approved with Corrections

Minutes are not final until approved by the EQC

ENVIRONMENTAL QUALITY COMMISSION

Minutes of the Two Hundred and Forty Second Meeting
January 20, 1995

WORK SESSION

The Environmental Quality Commission work session and regular meeting was convened at
8:30 a.m. on Friday, January 20, 1995, in Conference Room 3A, Oregon Department of
Environmental Quality (DEQ), 811 S. W. Sixth Avenue in Portland Oregon. The following
Commission members were present:

William Wessinger, Chair
Emery Castle, Vice Chair
Henry Lorenzen, Commissioner
Linda McMahan, Commissioner
Carol Whipple, Commissioner

Also present were Michael Huston, Assistant Attorney General, Oregon Department of
Justice, Lydia Taylor, Interim Director, DEQ, and other DEQ staff,

Note: Staff reports presented at this meeting, which contain the Department’s
recommendations, are on file in the Office of the Director, DEQ, 811 S. W. Sixth
Avenue, Portland, Oregon 97204. Written material submitted at this meeting is made
a part of this record and is on file at the above address. These written materials are
incorporated into the minutes of the meeting by reference.

1. Informational item: legistative and informational update on rigid plastics
container law and related issues.

The Department of Environmental Quality was asked by the 1993 legislature to
prepare two reports concerning the rigid plastic container law to be presented to the
1995 legislature. In addition, the Department had a consultant prepare a report .
determining the rigid plastic container recycling rate for compliance purposes.




Environmental Quality Commission Minutes

Page 2

January 20, 1995

At the December 2, 1994, Commission meeting, the Commission requested the
Department develop an executive summary of the Implementation of Rigid Plastic
Container Law report including information on what percentage of current recycling
of rigid plastic containers is due to Oregon’s bottle bill. Additionally, the
Commission asked for recommendations. .

The Department made six recommendations:

1.

2.

Keep federal regulation of containers and the federal exemption.

Relax the five-year requirement for those containers in existence on January 1,
1995; allow existing containers to demonstrate a 10 percent source reduction
from whenever the original product was introduced even if less than five years
previously. Do not relax the five-year requirement for new containers.

Exempt low-volume product manufacturers from compliance.

Redefining the overall pyrolysis process as recycling would have broad
implications for the state’s recycling and recovery programs which currently
are based on the solid waste management hierarchy. County programs to meet
the statewide recovery goal have been established under a statute which
excludes energy recovery from counting toward the rate unless there is no
viable recycling market. Pyrolysis does not need any particular
encouragement. If pyrolysis proves economically viable where conventional
recycling does not, counties may under current law direct their recovered
materials to pyrolysis and have them count toward the recovery rate.

Keep the definition of rigid plastic container the same.

Retain the basic structure of the program with some changes. The Department
should be granted explicit statutory authority to require specific recordkeeping
measures from processors for this program in order to increase the accuracy of
the recycling rate determination. The program should be allowed to operate
for at least two years to get established. At that time the level of the required
rigid plastic container recycling rate should be reexamined to see whether it is
increasing incrementally or stagnating.
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Bob Danko, Pat Vernon and Deanna Mueller-Crispin from the Department’s Waste
Management and Cleanup Division presented this material to the Commission.
Commissioner Whipple asked staff if they believed the recommendations would be
challenged. Mr. Danko said that product manufacturers and others would introduce
bills to exempt the containers that are regulated under federal law. Commissioner
Lorenzen asked about recycling pesticide containers. Mr. Danko said that the
pesticide industry and users have the ability to continue the programs that are in place
now. Ms. Mueller-Crispin said that there are proposed federal regulations that would
designate which containers may be refillable or nonrefillable where that option may
not be available now.

Ms. Mueller-Crispin provided an overview of the report titled Pyrolysis of Plastics.
She said that pyrolysis as a technology is feasible, it has potential advantages for
plastics because plastics would not require sorting and organic contaminates are not a
problem. However, she said, pyrolysis is more energy intensive than mechanical
recycling as energy is lost at each stage in the process and requires some type of
subsidy to keep the process going. She added that there is a large market for recycled
resins. : :

Commissioner Lorenzen said he disagreed with the conclusion that pyrolysis should
not be allowed. He said one thing that was left out of the report is that if pyrolysis
would be economically viable without subsidies there is potential for increasing the
amount of plastics that would be diverted from the waste stream.

Commissioner Castle said he agreed with Commissioner Lorenzen.

Commissioner McMahan said that pyrolysis merits further study. She said she would
like the report left as is but that it should be left open for future review.
Commissioner Whipple said that anything is preferable to plastics ending up in the
landfill. She said that it would be short sighted to preclude the opportunity for
pyrolysis. She added, however, that she did not see any reason to change the report
at this time. Commissioner Lorenzen stated the report as written has a fairly negative
attitude toward pyrolysis and that it would be helpful to stress some of the potential
benefits such as being able to achieve rate of diversion of plastics from the waste
stream. Interim Director Taylor said that the Department could look at the report and
add those issues that Commissioner Lorenzen commented upon.
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Informational item: overview on criteria to determine conformity to state or
federal impiementation plans on transportation.

Transportation conformity ensures that state/local transportation plans and funding are
consistent with state/local air quality plans. The Commission will be considering the
proposed rules for adoption at the March 3, 1995, EQC meeting.

This information was presented to the Commission by Greg Green, Administrator of
the Air Quality Division, and Annette Liebe, Air Quality Division. Ms. Liebe
provided a brief summary of advisory committee progress and a slide presentation on
this issue. A photocopy version of this presentation is included as part of the meeting
record.

Commissioner Lorenzen asked Ms. Liebe to explain the Oregon Department of
Transportation (ODOT) objection. She said that they objected to the requirement that
transportation control measures be implemented regardless of eligibility of federal
funding: first, that it was not appropriate to tie up federal funds for failure to
implement projects not eligible for federal funds; second, the Department’s existing
authority to compel compliance with State Implementation Plan (SIP) requirements is
adequate to lead toward implementation where federal funding is not available. She
added that the ODOT also commented that they would like the Department to review
the indirect source program. The Department responded with a commitment to do so
and to eliminate requirements of the indirect source program that are duplicative.

Mr. Green explained that when a large-scaled highway is planned, the emissions
resulting from that project must conform to the emissions budget that is established in
the SIP or maintenance plan. If that cannot be accomplished, the Department must
create mitigating factors where emissions will be reduced in some other area or take
the risk of losing federal highway funds.

Informational item: sixth annual Environmental Cleanup Report and four-year
plan projection.

Mary Wahl, Administrator of the Waste Management and Cleanup Division, and
Mike Rosen, Northwest Regional Office, presented this report to the Commission.
Ms. Wahl discussed the current proposal to rewrite of the cleanup law, funding the
orphan sites and heating oil tanks. Mr. Rosen discussed the Department’s strategy for
cleaning up brownfields and how the’ voluntary cleanup program has been involved.
He also talked about lLiability and economic redevelopment strategies.
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REGULAR MEETING

Chair Wessinger called the meeting to order.

A.

Approval of minutes.

Commissioner Castle moved approval of the December 2, 1995, regular meeting
minutes; Commissioner McMahan seconded the motion. The motion was
unanimously approved. '

Approval of tax credits.

The Department recommended issuance of the following tax credit applications.

TC 4290 Cascade Corporation An air pollution control facility
consisting of a gas-fired convection paint
($94,402) curing oven (with piping) installed to

: comply with VOC permit requirements.

TC 4324 Mr. & Mrs. Gary J. Kropf A field burning air pollution control

facility consisting of a John Deere 8770
($104,000/70 percent) 300 hp tractor.

Commissioner Lorenzen moved approval of the above-listed tax credit applications;
Commissioner Whipple seconded the motion. The motion was unanimously
approved.. '

This item was removed from the agenda.

This item was removed from the agenda.

Rule adoption: adoption of hardboeard particulate emissions rules revision.

In setting emission standards for the hardboard industry, it was incorrectly assumed
that the exhaust from vents above the hardboard presses were negligible. The
Department proposed to correct this oversight by changing the emission limit to be

the sum of the vent emissions and the lesser of baseline non-vent emissions or 1.0
Ib/ksf (the original limit), and in no case could the emission limit exceed 2.0 1b/ksf.
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Actual current emissions will not increase, and it is the intent of the Department to
hold existing hardboard sources to what their baseline emissions would have been had
the press vent emission been properly accounted for at the time.

Andy Ginsburg of the Department’s Air Quality Division was available to answer any
questions of the Commission.

Commissioner Whipple moved approval of the particulate emissions rule revision;
Commissioner Lorenzen seconded the motion. The motion was unanimously
approved.

Action item: variance for Coos County Municipal Solid Waste Incineration
facility.

Coos County will be unable to comply with the requirements of Oregon
Administrative Rule (OAR) 340-25-860 through 885, incinerator regulations by the
March 13, 1993, deadline specified in OAR 340-25-885. Coos County is requesting a
nine-month variance pursuant to Oregon Revised Statutes (ORS) 468A.075 to meet
the requirements of the incinerator regulations.

Steve Greenwood, Administrator of the Western Regional Office, and Gary Grimes of
the Western Regional Office, Medford, were available to answer questions.

Commissioner McMahan moved approval of the variance for coos County Municipal
Solid Waste Incinerator; Commissioner Castle seconded the motion. The motion was
unanimously approved.

Informational item: 1995-1997 budget briefing.

Garlene Logan, Management Services Division, provided a brief presentation of the
Department’s 1995-1997 budget. A copy of the overhead slide presentation has been
made a part of the meeting record.

PUBLIC FORUM

*  Dan Aspenwall told the Commission he opposed both the three basin rule
change as written by the DEQ and the Bornite permit. He said he had a copy
of the permit for the Bornite project which he believed was an illegal
document. Mr. Aspenwall said he did not understand how the Department
could put effort toward a permit that is currently illegal. Mr. Aspenwall
talked about the following issues:
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- That the three basin rule change could only be understood in the
context of the Bornite project and that the rule change is far broader
than what is needed to accommodate the reasons for the rule change.

- That the Department is understaffed and cannot keep up with the
maintaining water quality standards in half of the surface miles of
stream; adding three more basins which are essential for providing
drinking water would further strain the Department’s credibility.

- That the size of the Bornite mining project is not consistent with the
~ fees charged by the Department and that the magmtude of discharge is
inconsistent as well.

- That public comment is not reaching the Commissioners and that public
hearings should be held before the Commissioners so that they can hear
comments first hand.

Mr. Aspenwall concluded by saying that he is losing faith and that the
Department cannot reasonably claim that high quality waters rule will protect
waterways. He said that while the rules may be better than nothing, they
cannot be said to work well in the spirit to which they were intended. He
urged the Commission to resist weakening the three basin rule and not to issue
National Pollutant Discharge Elimination Systems (NPDES) permits for
industrial, mining, agricultural and residential development outside of the
urban growth boundary. He added that the Bornite project does not pass the
long-term cost test.

James Bradley, North Santiam Watershed Council, told the Commission he
supported what Mr. Aspenwall said. He said development is not synonymous
with progress. He said that several of the changes to the three basin rule
proposed by the Department flout the stated intent of the rule by allowing
discharges that would lower water quality. Mr. Bradley said that it made no
sense to trade off a productive and irreplaceable asset nor was it reasonable to
gamble it away. He asked the Commission to protect Oregon and Oregonians
as the framers of the three basin rule intended.

Frank Gearhart, Three Basin Alliance, said that he would like to emphasize
again that the Commission owes it to the public to listen to the public and not
to receive second- or third-hand comments with the Department’s comments as
rebuttal. He said that he believed the public should come first and foremost.
Mr. Gearhart talked about mining operations in Idaho and the health impact as
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H.

a result of those operations. He said that in his opinion the Department had
violated statutes. He said that Dr. Osterud, a public health doctor for
Clackamas County, indicated that he had not be notified of the proposed three
basin rule change and that other counties had not received information.

Mr. Gearhart concluded by saying that the state needs to be increasing the
water quality in the basins not decreasing it.

John Charles, Oregon Environmental Council (OEC), spoke to the
Commission about a proposal developed by the OEC. The proposal called for
using all emissions fee revenues for tax-free rebates to every resident of the
metropolitan region to compensate them for their personal and property losses
associated with pollution. He said it was the hope of the OEC that the
proposal would create a powerful financial incentive that people will be
strongly motivated to reduce their pollution in order to receive more in rebates
than they contribute in emissions fees. Also, with this proposal the
implementation of the employer-based commuter trip reductions and parking
ratio programs would be deferred indefinitely. He asked the Commission for
feedback on this concept.

Commissioner Lorenzen expressed concern that there would be too much of a
disconnect between paying the originals taxes and what would be received
back some time later. He said that what might be considered instead of paying
the money back to the population as a whole would be to pay the automobile
owners directly so that those who drive less or have less polluting cars would
come out net ahead. They would invest in less polluting cars, electric cars,
other technology; there would be a closer connect to what they pay and what
they get.

Commissioner Castle said that the Commission needs to take seriously the
number of vehicle trips traveled per household. He said that air quality cannot
not be improved by regulating people who drive to work.

Commission report.

There were no Commission reports,
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I. Director’s report.

Three Basin Rule Hearings. Approximately 400 people attended the public hearings
on the three basin rule. Hearings were held in Eugene, Salem and Oregon City.
Most of the testimony was focused on the proposed mine and potential threat to
drinking water.

New Natural Resources Coordinator in Governor’s Office. Governor Kitzhaber has
appointed Paula Burgess to the new Natural Resources Policy Advisory in the
Governor’s Office. Burgess has previously worked in state government at the
Department of Forestry and was a key player in developing the Forest Plan.

Cities Reach Attainment With Clean Air Standards. It looks very promising that
Klamath Falls, Medford, Grants Pass, Eugene and LaGrande have met the deadline
for attaining PM,, air quality standards. The deadline was the end of 1994. Each
community must now develop a maintenance plan to demonstrate how it will maintain
air quality standards for ten years.

The DEQ is planning awards ceremonies to recognize the achievement in each of the
five communities the week of February 27. Commission members would be very
welcome at any of those ceremonies.

Tax Credits. KOIN-TV ran a story this week on the tax credit program. The Interim
Director was interviewed for the story and was asked how the Commission viewed the
tax credit program. Jim Whitty from Associated Oregon Industry (AOI) was also
interviewed for the story.

Tax Credit Suit - Gerald E. Phelan v, State of OQregon. Mr. Phelan applied for tax
credits under the field sanitation and straw utilization provision of the program.

Based on information provided by Mr. Phelan, the applications for storage shed
facilities were rejected by the Commission because the facilities earned sufficient
income to not be entitled to a credit under the cost allocation methodology.

Mr. Phelan brought suit on the basis that competitors were granted tax credit for
similar facilities. His complaint was later amended indicating that his original
application was submitted erroneously in that he, as sole proprietor of a leasing
business, and not his corporation should have been allowed to apply for the tax
credits. ' -
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The state argued that, except for material recovery facilities, only the operator of
pollution control facilities can be afforded tax credit under the statutes because
Phelan’s corporation, not his sole proprietorship, actually operate the facilities.
Moreover, straw utilization is not considered a material recovery process under the
solid waste recycling statutes.

Judge Norblatt ruled in the plaintiff’s favor on a technical interpretation of the law.
The judge ruled that because ORS 468.150 was not made a part of the body of the
Pollution Control Facilities Tax Credit Program (ORS 468.155-190) by legislative
action, but only by legislative counsel opinion, that the body of the pollution control
statutes do not apply to ORS 468.150.

After consulting with the Attorney General’s Office, the Department has requested an
appeal of the decision.

Hearing Authorizations:

Sludge Rule Amendments. The proposed rules encourage the beneficial
recycling of treated domestic wastewater biosolids and domestic septage
through land application programs. The rule modifications would make state
rules consistent with recently amended federal regulations. Concurrent with
the rule making, the Commission will be asked to authorize the Department to
seek primacy for the land application portion of the federal biosolids program.

PM,, Control Strategy for Lakeview, Lakeview has been designated by the
U. S. Environmental Protection Agency (EPA) as a moderate PM,,
nonattainment area, This requires the state to develop an emission control

- strategy which will reduce PM,, emissions and comply with Clean Air Act

standards. The plan includes voluntary woodburning curtailment and a
woodheating public information program, along with restrictions on residential
open burning. A Special Protection Zone around Lakeview would provide
necessary protection from forest slash burning smoke during the winter heating
season,

Olivia Clark, Assistant to the Director, provided the Commission with a legislative
update. She discussed bills concerning fees, stringency, efficiencies and
compensation for taking. '

There was no further business, and the meeting was adjourned at 12:20 p.m.



Environmental Quality Commission
O Rule Adoption Item

X Action Item ' Agenda Item B
[] Information Item March 3, 1995 Meeting
Title:

Approval of Tax Credit Applications

Summary:
New Applications - Thirteen (13) tax credit applications with a total facility cost of $1,038,087.00
are recommended for approval as follows:

- 8 Water Quality facilities with a total facility cost of: $681,699
- 5 Field Burning related facility recommended by the Department of
Agriculture with a total facility cost of: $356,388

There are no applications with claimed facility cost exceeding $250,000 presented in this report.

Department Recommendation:
Approve issuance of tax credit certificates for 13 applications as presented in Atiachment A of

the staff report.

The Department also requests that the Commission:

Grant a request by Willamette Industries, Inc. for an extension (to June 29, 1995) to file an
application for a Pollution Control Facilities Tax Credit for a pollution control facility located in
Dalles, Oregon.

i
Revoke tax credit certificates 2158 and 2320, both Metrofueling, Inc., and 2642, Precision
Castparts, Inc.; and

Approve the transfer of the remaining value of tax credit certificates 2257 and 2335 from Marion
L. Knox to Knox Seed, Inc., the current owner and operator of the facilities.

7 f:d%}\ é«ﬁfw M_-ZZLL, L
Report Aut Division Administrator Diréctor /

March 3, 1995

fAccommodations for disabilities are available upon request by contacting the Public
Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).




Sta;‘[e of Oregon
Department of Environmental Quality Memorandum’

Date: March 3, 1995
To: Environmental Quality Commission |
From: Lydia Taylor, Interim Director \%7 ﬁlﬂ
Subject: Agenda Item B, March 3, 1995 EQC Meeting

Approval of Tax Credit Applications

Statement of the Need for Action
This staff report presents the staff analysis of pollution control facilities tax credit
applications and the Department’s recommendation for Commission action on these

applications. The following is a summary of the applications presented in this report:

Tax Credit Application Review Reports:

TC 4260 Molecular Probes, Inc. A water pollution control facility for
removing solvents from wastewater

- ($54,276) consisting of a Cascade LP 5003 air
stripper, an influent tank, a pump,
associated electrical and plumbing
equipment and a building to house and
protect the equipment.

TC 4264 Johnson Controls Battery | A water pollution control facility to

Group, Inc. eliminate lead contamination of storm
water consisting of skirting and a 1,500
($100,817) sq. ft. enclosure for four baghouses and

three lead residue tanks.

TA large print copy of this report is available upon request.
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TC 4270 Widmer Brewing Co. A water pollution control facility for
treating industrial wastewater consisting of
($57,452) two 500 gal. stainless steel tanks, pumps,
level and pH controls, agitator equipment
and associated electrical and plumbing
equipment.
TC 4275 Columbia Steel Casting A water pollution control facility for
Company, Inc. treating industrial wastewater discharge
consisting of a 25hp pump, two 15hp
($174,223) pumps, pump platforms, 5,000° of piping,
valves, two underground sumps, an
evaporative spray manifold and automatic
controls.
TC 4289 Consolidated Metco, A water pollution control facility for
Inc. treating industrial wastewater consisting of
a TFK-Autovap 1000 evaporator unit, a
($210,180) motorized oil mop system, storage tanks,
pumps and associated electrical and
plumbing equipment.
TC 4291 Polk County Farmers’ A water pollution control facility
Co-op consisting of a concrete pad, a concrete
sump, an All American oil/water/solids
($23,327) separator and a building to house the
equipment.
TC 4296 Northwest Natural Gas, | A water pollution control facility for
Company recycling wash water consisting of a Delia
1000A filtration and reclamation machine,
($23,362) pumps, a control system, a 20’ x 40’
concrete pad and a portion of a building
to house and protect the equipment.
TC 4305 Charbonneau Gold Club, | A water pollution control facility for
Inc. recycling wash water consisting of a
concrete wash pad, a sump pump, a Landa
($38,062) Water Maze Delta 1000 water purification
unit and associated electrical and
plumbing equipment.
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TC 4327 Martin Richards An air pollution control field burning
($85,450/19%) facility consisting of a Case IH 7120 2wd,
150hp tractor.
TC 4331 Stanley Goffena An air pollution control field burning
($11,222) facility consisting of a Rear’s wheel rake.
TC 4332 Robert McKee An air pollution control field burning
: facility consisting of a John Deere 20’
($13,966) rotary chopper.
TC 4338 Indian Brook, Inc. An air pollution control ficld burning
facility consisting of a Steffan model 1590
($173,000) self-propelled baler, a Steffan wide base
loader and a Caterpillar hay squeeze.
TC 4343 Louis L. Kokkeler An air pollution control field burning
facility consisting of a John Deere model
($72,750) 8850 4wd 300hp tractor, a John Deere
model 120 20’ flail and an I. H. model
800 10 bottom moldboard plow.

Tax Credit Application Review Reports With Facility Costs Over $250,000
(Accountant Review Reports Attached).

There are no review reports with facility costs that exceed $250,000 included in this
report.

Background

There is no discussion of significant issues included in this report. However, Willamette
Industries, Inc. requests an extension to file for a proposed Pollution Control Facilities
Tax Credit until June 29, 1995. The facility, a plywood dry waste system located in
Dallas, Oregon, was completed and placed into service on December 31, 1992, The
request for a filing extension was received by the Department on December 29, 1994.
Willamette Industries indicates that circumstances beyond their control including
accounting and engineering complications prevented timely completion of the application
for the proposed credit. The firm’s letter requesting the extension is included in this
report.
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Also, Precision Castparts Corporation notified the Department that a water pollution
control facility for which Pollution Control Tax Credit Certificate 2642 was approved is
no longer in operation and will be permanently shut down. The Department has also
determined that two Metrofueling, Inc. facilities for which tax credit certificates have
been granted (certificates 2158 and 2320) have been replaced and are no longer in
operation. The Department is recommending revocation of these tax credits.

In addition, the Department received a request from Marion L. Knox to transfer
pollution control facility tax credit certificates 2257 and 2335 from Marion L. Knox to
the recently incorporated Knox Seed, Inc., the current owner and operator of the
facilities. The letter requesting the transfer is included in this report.

Authority to Address the Issue

ORS 468.150 through 468.190 and OAR 340-16-005 through 340-16-050 (Pollution
Control Facilities Tax Credit).

ORS 468.925 through 468.965 and OAR 340-17-010 through 340-17-055 (Reclaimed
Plastic Product Tax Credit).

Alternatives and Evaluation

None.

Summary of Any Prior Public Inpuf Opportunity

The Department does not solicit public comment on individual tax credit applications
during the staff application review process. Opportunity for public comment exists
during the Commission meeting when the applications are considered for action.

Conclusions
0 The recommendations for action on the attached applications are consistent with

statutory provisions and administrative rules related to the pollution control
facilities and reclaimed plastic product tax credit programs.
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0 Proposed March 3, 1995, Pollution Control Tax Credit Totals:

Certified

Certificates Certified Costs* Allocable Costs**  _No.
Air Quality $ 0 $ 0 0
CFC 0 0 0
Field Burning 356,388 287,174 5
Hazardous Waste 0 ' 0 0
Noise 0 0 0
Plastics 0 0 0
SW - Recycling 0 0 0
SW - Landfill 0 0 0
Water Quality 681,699 681,699 8
UST 0 0 _0
$1,038,087 $968,873 13

4] Calendar Year Totals Through January 20, 1995:
Certified

Certificates Certified Costs* Allocable Costs**  No.
Air Quality $ 94,402 $ 94,402 1
CFC 0 0 0
Field Burning 104,000 72,800 1
Hazardous Waste 0 0 0
Noise 0 0 0
Plastics 0 0 0
SW - Recycling 0 0 ¢
SW - Landfill 0 0 0
Water Quality 0 0 0
UST 0 0 0
$198,402 $167,202 2

*These amounts represent the total facility costs. The actual dollars that can be
applied as credit is calculated by multiplying the total facility cost by the
determined percent allocable and dividing by 2.
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**These amounts represent the total eligible facility costs that are allocable to
pollution control. To calculate the actual dollars that can be applied as credit, the
certifiable allocable cost is multiplied by 50 percent.

Recommendation for Commission Action

The Department recommends that the Commission approve certification for the tax credit
applications as presented in Attachment A of the Department Staff Report. The
Department also recommends the approval of Willamette Industries, Inc’s. request for an
extension of time to file a pollution control facilities tax credit application for a plywood
dry waste facility located in Dallas, Oregon. In addition, the Department recommends
revocation of certificate 2642 (Precision Castparts, Inc.) and certificates 2158 and 2320
(Metrofueling, Inc.) because the facilities no longer function to prevent or control
pollution. The Department further recommends the transfer of two pollution control
facility tax credits, certificates 2257 and 2335, from Marion L. Knox to Knox Seed,
Inc., as requested by the current certificate holder.

Intended Followup Actions

Notify applicants of Environmental Quality Commission actions.

Attachments

A, Pollution Control Tax Credit Application Review Reports.




Memo To: Environmental Quality Commission
Agenda Item B

March 3, 1995 Meeting
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Reference Documents (available upon request)

ORS 468.150 through 468.190.
OAR 340-16-005 through 340-16-050.
ORS 468.925 through 468.965.
OAR 340-17-010 through 340-17-055.

B

Approved:

Charles Bianchi
MAREQC
March 3, 1995

Section: Zzb/ﬁ?’
w é—-—-‘-——

Division: %” R
N

Report Prepared By: Charles Bianchi
Phone: 229-6149

Date Prepared:February 14, 1995
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Willamette Industries, Inc
Executive Offices 3800 First Interstate Tower .
Portland, OR 97201
(503) 227-5581

December 27, 1994

State of Oregon

Department of Environmental Quality
Management Services Department

811 SW sixth Avenue

Portland, OR 97204

Re: Willamette Industries, Inc.
Extension Request for Filing Appllcatlon for Final
Certification
NC 2822 - Dallas Plywood Dry Waste System
Gentlemen:

Willamette Industries, Inc. hereby requests an extension of 180 days
until June 29, 1995, pursuant to OAR 340-16-020(1) (e), to complete and
receive approval for the above-referenced Application for Final
Certification of Pollution Control Facility for Tax Relief Purposes.

Per our books and records, Willamette’s Dallas Plywood Project #237 -

Dry Waste System ({NC 2822) was totally completed and placed in service

on December 31, 1992. Since the completion of this project, Willamette
{ as been trylng to gather and document data which breaks down the
project between components eligible for the pollution control credit and
those not eligible. Of the approximately $500 thousand project, only a
portion appears eligible for the credit. We have experienced difficulty
in documenting the eligible portion of this project in a manner which
will satisfy the Certified Public Accountants who certify to the
eligible costs of the project. Our environmental engineering staff, who
complete these applications, have also had tremendous time pressures
placed upon them recently with work involving Title V Federal Air
Permits, the EPA Section 114 Questionnaires, and measuring and
maintaining compliance with the various DEQ requirements. Because of
this difficulty and time constraints, we are unable to meet the two year
deadline for filing the DEQ’s Application for Final Certification
pursuant to OAR 340~16-020(1) (d) of December 31, 1994.

We therefore request an extension of 180 days until June 29, 1995,
pursuant to OAR 340-16-020(1) (e), to complete and receive approval for
the above-reference Application for Final Certification of Pollution
Control Facility for Tax Relief Purposes. Please note that we intend to
file the application within 90 days of today’s date, but we are
requesting a 180 day extension in case the DEQ requests additional
information.

Cordially,
. WILLAMETTE INDUSTRIES, INC.

Jim Aden

Ass IStant Tax Manager This is Penn Text® Laid Antigue, made by Willamette Industries' Penntach Mill.
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Certificate No. 2158
Cate of Issue 5/25/90
Application No. T-2554

State of Oregon
DEPARTMENT OF ENVIRONMENTAL, QUALITY

POLIDTION OONTROL FACILITY CERTIFICATE

Issued to: ' Location of Pollution Control Facility:
P.O. Box 2039 16650 SW 72nd

Salem, OR 97308 Portland, OR 97224

As: () Lessee (x) Owner

Description of Pollution Control Facility:
EBW 705~5 spill contaimment manholes with recovery vessels.

IType of Pollution Control Facility: o | _
() Air ( ) Noise (x) Water ( ) Solid Waste ( ) Hazardous Waste ( ) Used 0Oil

Date Facility was campleted: 4/15/89 Placed into Operation: 4/15/89

|Actual Cost of Pollution Control Facility: $1,389.00

Percent of actual cost properly allocable to pollution control: 100 Percent

Based upon the information contained in the application referenced sbove, the Ervirormental ity

Comnission certifies that the facility described herein was erected, constructed or installed in

accordance with the requirements of subsection (1) of (RS 468.165, ard is designed for, and is being

operated or will operate to a substantial extent for the purpose of preventing, controlling or

reducing air, water or noise pollution or solid waste, hazardous wastes or used oi], and that it is

rdnlges to satisfy the intents and purposes of (RS Chapters 454, 459, 467 and 468 ard rules adopted
I r.

‘Therefore, this Pollution Control Facility Certificate is issued this date subject to campliarnce with
the statutes of the State of Oregon, the regulations of the Department of Erwirormental Quality and
the following special corditions:

1. The facility shall be contimuously operated at maximm efficiency for the designed purpose of
preventing, controlling, and redlging the type of pollution as indicated a]:\ovegnE

2, The Department of Erwirormental Quality shall be immediately notified of roposed change In
use or method of operation of the facHi ard if, for any ¥eason, the fael it’éy ceases to
operate for its intended pollution control purpose.

3. Any reports or monitoring data requested by the Department of Envirommental Quality shall be
pramtly provided.

NOTE: The facility described herein is rot eligible to receive tax credit certification as an
Energy Conservation Facllity under the provisions of Chapter 512, Of;in Law 1979, if the
rson issued the Certificate elects to take the tax credit relief under CRS 316.097 or

17.072.

/ o S
Signed //DD//?’E K(“.\ 9
Title William P, Hutchison, Jr.., Chairman

roved the Erivirormental Quality Commission
Ac%])pthe 25th day of May, 1990, Y

FQC.10A (5/90)




et Certificate No. 2320

Date of Issue 12/14/90
Application No. 3197

YA
State of Cregon F@c//{ },(

DEPARTMENT OF ENVIRONMENTAL QUAITTY 54.0

ID

POLIOTION OONTROL, FACTLITY CERITFICATE

Issued to: ' Location of Pollution Control Facilitys:
' Metrofuelina Inc. 16650 SW 72nd Averue
P.0. Box 2099 Tigard, CR _

Salem, OR 97308

As: () lessee (X) Owner
Description of Pollution Contyxol Facility:
Autamatic tank gauges with alarm and an oil/water separator.

Type of Pollution Comtrol Facility: , .
{ } Air () Noise (X) Water™ ( ) Solid Waste ( ) Hazardeous Waste ( ) Used 0il

Date Facility was campleted: 12/31/89 Placed into Operation: 1/90
Actual Cost of Pollution Control Facility: $12,394.00
Percentt of actual ocost properly allocable to pollution cantrol: 97 Percent J

Based upon the information contained in the lication referenced above, the Enviroomental eg.lality
Camission certifies that the facility descri herein was erected, constzucted or installed in
accordance with the requirements of subsection (1) of (RS 468,165, ard is designed fo::'i ard is being

operated or will operate to a substantial extent for the purpose of preventing, controlling or
reducing air, water or moise pollution or solid waste, hazardous wastes or used oil, ard t it is

mrm satisfy the intents and prposes of (RS Chapters 454, 459, 467 and 468 ard rules adopted

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with

the statutes of the State of Oregon, the regulations of the Department of Envirormental Quality and

the following special conditions:

1. 'The facility shall be contimwousk rated at meximm effiei for the des pxpose of
preventing Eycmtrollj.ng, and red.nyigge the type of pollution a::r:y indicated abcxveigmd

2. The Department of Envirormmental Quality shall be immediately motified of roposed change in
use or method of operation of the facﬁit{ and if, for any geasm, the fac Ilr);j,r ceases to
operate for its intended pollution control puapose.

Anyrgorts or monitoring data requested by the Department of Ervironmental Quality shall be
pruaptly provided.
NOTE; The facility described herein is mot eligible to receive tax credit certification as an

Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the
rson issued the Certificate elects to take the tax credit relief ®S 316.097 or

17.072,
sima_COVRTL254,

Title William P. Hutchison, Jr., Chairman

roved the Envirormental Quality Commission
énppthe 14 day of December, 1990, ty _




4600 S, E. Harney Drive
Porttand, Oregon 97206-0898

Phone {503} 777-3881
Fax {503} 652-3593

TAXCREDLWFPD

January 16, 1995

Portland, Oregon 97204

RE: Pollution Control Facility Certificate No. 2642

Dear Ms. Taylor:

During a routine review of the active Pollution Control Facility
Certificates issued to Precision Castparts Corp. (Precision) we learned
that the facility addressed by certificate no. 2642 (certificate enclosed)
was no Jonger in operation. Condition 2. of this certificate requires
Precision to notify the Department of Environmental Quality if the
facility ceases to operate.

The pH monitoring system was inactive at the time of our
internal review. This review took place during third quarter 1994,
Since the original need for the facility no longer exists, Precision does
not intend to repair the pIT monitor so it can be placed back into
service. Thus, the monitor will be permanently shut down.

Please contact me at 777-7455, should you have any questions.
Sincerely,

P Loslonlln

Paul Siebenaler
Environmental Engineer

enclosure

cc: Rene Dulay, Water Quality Jﬁ%% 19 1905

Water Quality Division
Dept. of Environmenty! Cuality




{ N
Certificate No. 2642

| STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 9/18/91
' Application No. T-3250

POLLUTION CONTROIL FACILITY CERTIFICATE
Location of Pollution Control Facility:

Isgued To:

4600 SE Harney Drive

Precision Castparts Corporation
Portland, OR 97206

Large Structures Business Operatlon
4600 SE Harney Drive
Portland, OR 97206

As: ( )Lessee {x)Owner

Description of Pollution Contrel Facility:

pH monitoring system consisting of pH digital controller, chart recorder,
2 pH prober and an audible alarm system.

Type of Pollﬁtion Control Facility:
( JAir ( )Noise (xX)Water ( )Solid Waste (. )Hazardous Waste ( )Used 0il

Date Facility was Completed: 3/01/89 Placed into Operation: 3/01/89

Actual Cost of Pollution Control Facility: $17,639.00

100%

Percent of Actual Cost Properly Allocable to Pollution Control:

“..sed upon the Information contained in the application referenced above, the Envirommental Quality
Commission certifies that the facility described herein was erected, constructed or installed in
accordance with the requirements of subsection (1) of ORS 468,165, and is designed for, and is being
operated or will operate to a substantial extent for the purpose of preventing, controlling or
reducing air, water or noise pollution or solid waste, hazardous wastes or used oil, and that it is
necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules adopted

thereunder,

Therefore, this Pollution Control Facllity Certificate is Issued this date subject to compliance with

the statutes of the State of Oregon, the regulations of the Department of Environmental Quality and

the following special conditions:

1. The facility shall be continuocusly operated at maximum efficiency for the designed purpose of
preventing, controlling, and reducing the type of pollution as indicated above,

The Department of Envirommental Quality shall be immediately notified of amny proposed change in

2,
use or method of operation of the facility and if, for any reason, the facility ceases to operate
for its intended pollution control purpcse.
3. Any reports or monitoring data requested by the Department of Environmental Quality shall be
- promptly provided,
NOTE: The facility described herein 1s not eligible to receive tax credit certification as an Energy

Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person
issued the Certificate elects to take the tax credit relief under ORS 316.097 or 317.072,

Signed: (/'(_.JOW O

Title: Willlam P, Hutchison, Jr,, Chalrman

Approved by the Environmental Quality Commission
on the 18th day of September, 1991.

- MY101930 (9/91)




Marion L. EKnox
35136 iwy 34
Lebanon, OR 97355
January 18, 1995

Charles Binchi

Tax Credit Coordinator

Department of Eanvirometal Quality

811 S.W. 6th Ave.

Portland, OR 97204

Dear Sir;

I reguest that you transfer the Pollution Control Tacility
Certificate, numbers 2257 and 2335, from Marion L. Knox to
Knox Seed, Inc.. I incorpcrated my farming operation on
May 1. 1994 and transferred the farm equipment into this
corporation. The address for Knox Seed, Inc. 1s the game as
for Marion L. Knox.

Thank you.

Sincerely.

ﬁZ?ZbVQw Zﬁjé;;%%

Maricon L. Knox

Water Quality Division x
fient. of Ervivonmental Quality




Application No. T-4260

State of Cregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPCORT

Applicant
Molecular Probes

4849 Pitchfork Ave.
Eugene, OR 97402

The applicant owns and operates a specialty chemicals
manufacturing lab in Eugene, Oregon.

bpplication was made for tax credit for a water pollution
control facility.

Description of Facility

The claimed facility is an air-stripping system to remove
solvents from waste water before discharging to the sanitary
gsewer. The gystem consgists of a Cascade LP 5003 stripper, an
influent holding tank, a pump, associated electrical and
plumbing equipment and a building to house the equipment.

Claimed Facility Cost: $54,276
(Accountant’s Certification was provided) .

Procedural Regquirementg

The facility is governed by ORS 468.150 through 468.190 and
by OAR Chapter 340, Division 16.

The facility met statutory deadlines in that installation of
the facility was substantially completed on January 9, 1994
and the application for certification was found to be
complete on October 17, 1994, within 2 years of substantial
completion of the facility.

FEvaluation of Application

a. The facility is eligible because the principal purpose of
the facility is to comply with a requirement imposed by
the Metropollitan Wastewater Management Commission (MWMC)

of Eugene, to reduce water pollution. The city 1is
required to comply with a federal mandate to implement a
wastewater pretreatment program, The applicant is

required to comply with an Administrative Compliance




Application No. T-4260

Order issued April 30, 1993. This reduction is
accomplished by the use of treatment works for industrial
waste ag defined in ORS 468B.005.

Molecular Probes has a wastewater discharge permit number
M-100E, issued by MWMC for its discharge to the sanitary
sewer system. The company exceeded its permit limitation
for chloroform for several months. As a result of these
violationg Molecular Probes was lssued an Administrative
Compliance Order by MWMC requiring the installation of a
pretreatment system. Since installing the air-stripper
system Molecular Probes has been in compliance with their
discharge permit.

In determining the percent of the pollution control
facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to recover
and convert waste productg intoc a salable or usable
commodity.

The facility does not recover or convert waste
products into a salable or usable commodity.

2) The estimated annual percent return on the
investment in the facility.

There is no return on investment for thig facility
as the facility generates no income.

3} The alternative methods, eqgquipment and costs for
achieving the same pollution control objective.

A vacuum system to prevent solvent from entering the
process water was evaluated but it did nmnot
consistently reduce sgolvent levels below permitted
levels.

4) Any related savings or increase in costs which occur
or may occur as a result of the installation of the
facility.

There are no savings or increase in costs as a
resgsult of the facility modification.

5) Any other factors which are relevant in establishing
the ©portion of the actual cost of the facility




Application No. T-4260

properly allocable to the prevention, control or
reduction of air, water or noise pollution or sclid
or hazardous waste or to recycling or properly
disposing of used oil.

There are no other factorg to consider in
establishing the actual cost o©f the facility
properly allocable to prevention, control or
reduction of pollution.

The actual cost of the facility properly allocable to
pollution control as determined by using these factors is
100%.

5. Summation

a. The facility was constructed in accordance with all
regulatory deadlines.

b. The facility is eligible for tax credit certification in
that the principal purpose of the facility is to comply
with a requirement imposed by the Metropolitan Wastewater
Management Commission of Eugene to reduce water pollution
and the facility accomplished this reduction by the use
of a treatment system to reduce industrial waste as
defined in ORS 468B.005.

¢. The facility complies with DEQ statutes and rules, and
permit conditions.

d. The portion of the facility cost that 1is properly
allocable to pollution control is 100%.

6. Director’s Recommendation

Based upon these findings, it is recommended that a Pollution
Control Facility Certificate bearing the cost of 854,276
with 100% allocated to pollution control, be igsued for the
facility claimed in Tax Credit Application No. T-4260.

William J. Perry:WJP
e:\wp5l\taxgen\molecula.ter
(503) 686-7838

January, 1995




Application No.T-4264

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Johnson Controls Battery Group, Inc.
Battery Divisgion

5757 N. Greenbay Avenue

Milwaukee, WI 53209

The applicant owns and operates a lead-acid battery
manufacturing plant in Canby, Oregon.

Application was made for tax credit for a water pollution
control facility.

Description of Facility

The facility includes skirting, a 1,500 square foot
enclosure for four bag houses and three lead residue tanks.

Claimed Facility Cost: $100,817
(Accountant’s certification was provided) .

Procedural Reguirements

The facility is governed by ORS 468.150 through 468.190 and
by OAR Chapter 340, Division 16.

The facility met statutory deadline in that construction of
the facility was substantially completed in June 1, 1994
and the application for certification was found to be
complete on January 23, 1995, within 2 years of substantial
completion of the facility.

Evaluation of Application

a. The facility is eligible because the sole purpose of
the facility is to prevent a substantial quantity of
water pollution. This prevention is accomplished by
preventing storm water from contacting stored lead
materials and products.

Johnson Controls Battery Group, Inc. (JCBGI) has a
National Pollutant Discharge Elimination System (NPDES)
General Permit 1200L which specifies the development
and implementation of a Storm Water Management Control
Plan (SWMCP). One of the best management practices
(BMP) specified in the SWMCP is the provision for cover




Application No. T-4264
Page 2

or enclosure of all storage and manufacturing areas
within the plant. JCBGI identified in its SWMCP four
(4} baghouses for waste lead and three (3) lead residue
tanks located outside of the manufacturing building as
potential sources of storm water contamination.

JCBGI elected to provide enclosure of the material
storage areas, implement preventive maintenance
procedures and establish gpill prevention and response
procedures. The implementation of these BMPs
eliminated the contamination of storm water with lead
in the plant.

Eligible Cost Findings

In determining the percent of the pollution control
facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to
recover and convert waste products into a saleable
or usable commodity.

The facility does not recover or convert waste
products into a salable or usable commodity.

2) The estimated annual percent return on the
investment in the facility.

There is no return on investment for this
facility.

3) The alternative methods, equipment and costs for
achieving the same pollution control objective.

There are no known alternatives.

4) Any related savings or increase in costs which
occur or may occur as a result of the installation
of the facility.

There are no savings from the facility. The cost
of maintaining and operating the facility is
$1,890 annually.

5) Any other factors which are relevant in
establishing the portion of the actual cost of
the facility properly allocable to the prevention,
control or reduction of air, water or noise
pollution or solid or hazardous waste or to
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recycling or properly disposing of used oil.

There are no other factors to consider in
establishing the actual cost of the facility
properly allocable to prevention, control or
reduction of pollution.

The actual cost of the facility properly allocable to
pollution control as determined by using these factors
is 100%.

5. Summation

a. The facility was constructed in accordance with all
regulatory deadlines.

b. The facility is eligible for tax credit certification
in that the sole purpose of the facility is to prevent
gtorm water from being contaminated with lead materials
and accomplishes this purpose by covering lead product
storage areas.

¢. The facility complies with DEQ permit conditions.

d. The portion of the facility cost that is properly
allocable to pollution control is 100%.

6. Director’s Recommendation

Based upon these findings, it is recommended that a
Pollution Control Facility Certificate bearing the cost of
$100,817 with 100% allocated to pollution control, be
igsued for the facility claimed in Tax Credit Application
No. T-4264.

Elliot J. Zais
MW\WC13\WC13194.5
(503) 229-5292

1 Feb 95




Application No.T-4270

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Widmer Brewing Company
929 N Russell
Portland, OR 97227

The applicant owns and operates a brewery in Portland,
Oregon.

Application was made for tax credit for a water pollution
control facility.

Description of Facility

The facility consists of two 500 gallon stainless steel
tanks, pumps, level controls, pH controls, agitator
equipment, and associated plumbing and electrical system.

Claimed Facility Cost: $57,452
{Accountant’s Certification was provided) .

Procedural Requirementsg

The facility is governed by ORS 468.150 through 468.190 and
by OAR Chapter 340, Division 16.

The facility met statutory deadlines in that installation
of the facility was substantially completed on September 1,
1992 and the application for certification was found to be
complete on September 1, 1994, within 2 years of
substantial completion of the facility.

Evaluatiocn of Application

a. The facility is eligible because the principal purpose
is to comply with a requirement imposed by the City of
Portland to contrecl water pollution. The city is
required to comply with a federal mandate to implement
a wastewater pretreatment program. The applicant is
required to comply with a Compliance Order, C0-1992-
004, issued by the Bureau of Environmental Services,
City of Portland on August 28, 1992. This prevention
is accomplished by the use of treatment works for
industrial waste as defined in ORS 468B.005.




11.

loading in the soils had been observed to
date.”

This example in no way diminishes the seriousness of the situation at
Summitville, There are significant environmental problems there that
never should have been allowed to happen. However, the
exaggeration in the MPC Report does not further any good purpose;
it is misinformation, and frustrates a reasoned examination of
Summitville and the lessons that should be learned from it.

MPC’s Descriptions of Current Mining Practices Are

Inaccurate.

Throughout the document, MPC describe past mining practices
in ways that suggest they are current, and describes current mining
practices in ways that are inaccurate and misleading, For instance, on
page 14, the Report states that overburden, or mine waste, is
deposited "downslope or wherever else is convenient." In truth,
numerous state and federal laws apply to the placement and
management of waste rock. MPC’s assertion is simply not accurate.
States typically require miners to submit a plan that includes a
proposal for construction and management of waste rock repositories.
A number of federal laws also apply. Section 404 of the Clean Water
Act prevents placement of this material into any stream, including
ephemeral streams that carry water only during spring runoff, without
a permit from the Corps of Engineers.” Section 402 of the Clean
Water Act similarly prohibits discharges of waste rock, or from waste
rock, without a permit from EPA or an authorized state.”
Requirements of the Clean Air Act also apply.

*study Group at page 52.
“033 U.S.C. § 1344 (1988).
“133 U.S.C. § 1342 (1988).

15—




12.

Moreover, the Report overestimates the amount of waste
generated by hardrock mining. On page 13, the report states that for
every ton of raw ore extracted, 100 tons of waste may be generated.
The hardrock mining industry could not remain competitive with
foreign producers if each ton of ore produced generated 100 tons of
waste. In general, hardrock mines must reevaluate operations if the
"stripping ratio" of waste to ore exceeds 4 to 1. A 100 to 1 ratio
would be nearly impossible to justify.

On page 16 of the Report MPC describes the process by which
acidic mine water is generated, and suggests that acid generation
always occurs and that the acidic runoff is allowed to flow unregulated
into streams. Neither assertion is true. Acid mine drainage can be a
problem at sites where the ore and waste rock contain sulfides, but
may not be if the rock contains naturally high pH materials that
"buffer" the acid. This is a site-specific determination that requires
the expertise of engineers, metallurgists and others. Many mine sites
do not pose a serious potential for acid generation. In cases where
there is potential for acid generation, miners typically are required to
address it, among other ways, by adding buffering materials, covering
or revegetating waste rock, or mixing waste rock and ore based on its
mineralogic characteristics. The MPC account is not useful or
accurate because it does not acknowledge or address these and many
other facets of modern environmental regulation.

The Report’s Economic Assumptions and Cost
Estimates Contain Fatal Flaws.

To finance a pay-as-you-go abandoned mine land program, the
Report suggests (among other funding sources) a 12.5% gross royalty,
noting this is the same rate charged to producers of oil and gas on
public lands. Coupled with a $100 annual rental fee, the Report
assumes a yield of about $400 million annually.” There are
numerous problems with this ostensibly straightforward calculation.

““Report at page 9.

-l6-




First, the domestic hardrock mining industry likely could not
survive a 12.5% gross royalty in its current size. Even the Department
of Justice in a recent draft study acknowledged receipts resulting from
a 12.5% royalty may be "negative" because of reduced corporate tax
revenues and costs of administering a royalty program.®

Second, the Report also attempts to draw parallels between the
hardrock mining and coal industries where parallels do not exist.
MPC asserts that since the coal industry has adopted an abandoned
mine reclamation program, a similar program could easily be adopted
by the hardrock industry. The Report ignores the competitive
differences between the two industries. The United States is the
dominant coal producer in the world and therefore defines the
worldwide coal market, In addition, coal typically is purchased under
long-term contracts with built-in escalating clauses and automatic pass-
throughs for reclamation costs to utility customers that operate in a
monopoly environment. The domestic hardrock industry, in contrast,
must compete with international mineral producers and sell products
at prices set by international supply and demand. As a consequence,
cost increases cannot be passed through readily in the cost of
hardrock minerals.

Finally, the Report states, without corroborating analysis or
details, that every $1 million of reclamation money will create 26 jobs,
and that a nationwide program would create 10,000 jobs.* 10,000
jobs assumes funding at the $400 million level, which as described
above is unrealistic. Additionally, it is disingenuous to compare (as
the Report does) reclamation jobs with mining jobs, in term of pay,
benefits or permanence. Few reclamation jobs would be comparable
to the high-paying jobs generated by the mining industry.

“Brpotential Weakness in Mining Bill Criticized," The
Washington Post, May 23, 1993, Sec. A, p. 10.

““Report at pp. 8-9.
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Women's Mining Coalition
A Grassroots Coalition Supporting Responsible Changes to the Mining Law

1375 Greg Street, #106 Telephone: 702/356-0616
Sparks, NV 89431 Facsimile: 702/356-5982

August 4, 1993

The Honorable Richard S. Lehman
U.S. House of Representatives
Committee on Natural Resources
Washington, D.C. 20515-6201

Dear Chairman Lehman:

| appreciate the opportunity to share my views and experience of remining inactive
mine sites with you and the members of your subcommittees. My written testimony
is attached for your review. | am an independent small miner, and represent a
segment of the mining industry that has emulated the spirit and drive of American

_ingenuity since our nation was founded. | am here on behaif of Women In Mining and
the Women’s Mining Coalition,

My company, and many others like it, have taken responsibility for not only our
actions, but also for the actions of historical mine operation that flourished over 120
years ago. We have demonstrated that remining and environmental restoration are
effective remediation and safeguarding tools, and | thank you for the opportunity to .
share my story with you.

Very Truly Yours,

\/:Jut’ ’%LL é

Maxme Stewart
General Manager
Solution Gold, Ltd.




STATEMENT OF MAXINE STEWART
SOLUTION GOLD, LTD.

BEFORE THE HOUSE COMMITTEE ON NATURAL RESOURCES
SUBCOMMITTEE ON. ENERGY AND MINERAL RESOURCES
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATION

-HEARING ON UNRECLAIMED HARDROCK MINES
AUGUST 5, 1983

Good morning, Chairman Miller and distinguished members of the Joint
Subcommittee, | thank you for the opportunity to address the subcommittee on the
subject of abandoned mines. | would like to share with you some of my first-hand
gxperience with the challenges associated with abandoned and inactive mines. |
applaud your efforts to address these challenges in a reasonable manner and feel that
we share many common concerns in our-approaches to effective solutions.

Let me start by giving you a trief review of my background within the mining industry
generally and my experience and expertise in the areas of reclamation and remining
specifically,

| have been a part of the hardrock mining industry for nearly 25 years and currently
am the General Manager of a small company called Solution Gold, Ltd., operating in
Colorado. We are in the business of remining - or rectamation mining. Remining is
really recycling and environmental restoration all in one. 1 call it the art of mining
backwards - because you essentially put things back the way they were - often times
back in better condition. In many cases, the clean-up pays for itself.

We do not mine any "new" ore, but coliect rock from historic mining sites for
reprocessing at a centralized "remining and repository” facility. In essence, we have
privatized an abandoned mine reclamation program without imposing an additional
burden on the mining industry and without costing the American taxpayers a single
dollar. Let me emphasize what | just said, not only have we privatized these types of
clean-ups, but we have consistently done it at a profit.

Let me-comtrastthis~wittrwhathas happenedwith theSuperfund program. As a local
technical advisor to the Region 8 Superfund Program, | have been trying for the last
six years to encourage EPA to accept remining as one of their approved technologies.
| am personally familiar with the Superfund sites in my local mining district which have
been under study since 1982, and as of today, not one has been cleaned up.




While | am not criticizing EPA ,| am criticizing our "legisiative system" that has so
encumbered existing federal reguiatory programs to the extent that they cannot
function properly or economically.

Case in point, three years ago | requasted EPA approval of our facility as an "Off-Site
Repository for Superfund Related Mine Waste” in our local area. After three years,
and nearly a million dollars in engineering and design adjustments - to meet RCRA
Sub-Title D landfill requirements in addition to mining permit requirements - the
approval was granted. Now if we can just get EPA to finish the study and issue
remediation orders, we can clean'up two counties with wastes over 120 years old.

In addition to my industry experience, | also serve in regulatory and advisory
capacities at both the state and federal levels. | currently am Chairman of the
Colorado Mined Land Reclamation Board which oversees state mine land reclamation
programs and environmental restoration and mitigation projects. | have a working
knowtedge of the needs of existing programs dealing with inactive mine sites.

Given my experience and hands-on involvement in abandoned mine iand programs, |
would like to share with you a three-part solution which | believe can effectively and
responsibly address the current chailenges involving abandoned and inactive mines.

First, | can say with confidence that only a well run interactive state program can
balance differing values while protecting health, safety and the environment, |
encourage you to work with the states to solve their own problems at home.

Second, if you really want to fix things, pass legislation that frees participants from
future liability when they actually clean-up or safeguard mining sites. Industry would
jump at the opportunity of remining and cleaning up historic mine sites, if the issue
of CERCLA liability could be resolved. This would create opportunities for mining
companies, environmental organizations, regulatory agencies and the general public
to freely participate in joint restoration projects,

| know of several state programs, that had the dollars in hand to remediate inactive
mine sites. Unfortunately, these programs were haited and ng_clean-ups were
performed because the states couldn’t get EPA to say that they would have
indemnification from future Superfund liability. These were NOT Superfund sites, but
EPA couid not say that they would not make them Superfund sites. To date, the
unwritten rule is: if you touch it, you may become’liable for it. Even if you clean it
up, you may still be considered a "Potentiaily Responsible Party”, What kind of
incentive is that for any state or private party?




My third, and final recommendation is for a program that encourages reclamation
through remining. My experience tells me that whatever problems may exist could
be mitigated in fewer years and at a great savings to the taxpayer. Privatization of
clean-ups can not only save time, but can save literally billions of doliars that now are
spent in studying these problems to death,

In summary, | would like to reiterate my recommendations and site some examples
of existing cooperative clean-up projects. My three recommendations for a sensible
inactive mines program are:

1. States should have primacy in implementing programs. Mine sites are
unigue by type, climate, geology, and hydrology and require local knowledge
and expertise for effective remediation,

2. Future CERCLA liability for remedial projects must be resolved before any
programs can be enacted.

3 Remining should be the cornerstone of any inactive mine program.
Remining not only solves many of the problems, but can usually generate
enough revenues to pay for project costs,

Because states were reluctant to perform remedial projects because of unresolved
CERCLA liability, my company offered a private proposal for a project that would
restore 37 acres of historic mine land disturbance that was adjacent to our mine. We
were awarded a grant, through the EPA program, that required matching dollars, and
in 1992, we were able to restore an entire small watershed,

Qur grant was for $52,000. Matching contributions of money and services from our
company, Boy Scouts, service organizations and vendors amounted to nearly
$200,000. This year’'s water quality sampling shows more than a ten-fold
improvement in water quality over pre-existing baseline data. Soil erosion losses have
been reduced from more than 200 tons per acre per year, to less than 10,

in Nevada, the "Adopt An Orphaned Mine"” program has safeguarded numerous
inactive mine hazards. With the protection of a "Good Samaritan Law”, they have
been able to perform joint projects with Scouts, spelunking clubs, vendors and mining
industry volunteers,

Colorado has been able to involve Trout Unlimited, Coors Brewery, the Volunteers for
Qutdoor Colorado, Search and Rescue Teams, soil conservation districts, water
conservation organizations and numerous state and federal agencies in performing
projects through the Nonpoint Source Program, '




Women In Mining, a non-profit educational organization started in Colorado, began a
joint program with the Bureau of Land Management called Operation Respect nearly
15 years ago. This program teaches awareness and safety in inactive mine areas, and
is credited with saving many lives. Versions of this program now exist in most
western states,

In closing, | would like to invite you to visit my operation, Solution Gold’s Druid Mine,
near Central City, Colorado. Last year over 300 groups toured our operation to
observe remining and environmental restoration, The groups included foreign
governments interested in remining, federal and state agencies including EPA, BLM,
USBOM, USGS, environmental groups, schools, state legisiators and many members
of the media and public.

As you can see, companies tike mine and many others have been addressing these
problems for some time. Qur experience demonstrates that effective solutions have
been found and continue to be used. Sensational allegations about the nature and

extent of the problem do_not lead 1o solutions, but only add to the confusion and
misunderstanding about this issue.

| thank you for the opportunity to testify, and would encourage your committee and
any ather interested parties to come and visit a little remining operation in Colorado
that has already cleaned up two small watersheds and working on its third. Thanks
againt




Women's Mining Coalition
A Grassroots Coalition Supporting Responsible Changes to the Mining Law

1375 Greg Street, #106 Teiepheone: 702/356-0616
Sparks, NV 89431 Facsimile: 702/356-5982

August 4, 1993

The Honorable Richard S. Lehman
U.S. House of Representatives
Committee on Natural Resources
Washington, D.C. 20515-6201

Dear Chairman Lehman,

Thank you for this opportunity to snare my views on unreciaimed hardrock mines with
you and members of the Subcommittee on Energy and Mineral Resources. Attached
please find a copy of my testimony, which is given on behalf of the Women’s Mining
Coalition, a grassroots arganization dedicated to responsible mining law reform.

As a geologist and the Environmental Coordinator for Crown Butte Mines, Inc. of
Billings, Montana, [ would like to emphasize that historic mining districts continue to
pe investigated by mining companies for mineral potential. With modern mining and
reclamation techniques, historic mining districts and unreclaimed hardrock mines can
be reinvestigated, mined and reclaimed with a minimum of impacts.

Thank you again for the opportunity to testify.

Sincerely,

ﬂmw

Nancy Winslow
Environmental Coordinator
Crown Butte Mines, Inc.




STATEMENT OF NANCY WINSLOW.
CROWN BUTTE MINES, INC.

BEFORE THE HOUSE COMMITTEE ON NATURAL RESOURCES
SUBCOMMITTEE ON ENERGY AND MINERAL RESOURCES

OVERSIGHT HEARING ON UNRECLAIMED HARDROGCK MINES
August 5, 1983

My name is Nancy Winslow and | am a geologist and the Environmental Coordinator
for Crown Butte Mines, Inc. based in Billings, Montana,

{ would like to thank the Joint Subcommittee for the opportunity to testify on behalf
of the Women’'s Mining Coalition, which is a grass-roots organization supporting
responsibie changes to the federal mining laws.

The mining industry employs over 8,000 women nationwide and also indirectly
employs thousands of other women. Many of these women are the primary bread-
winners of their family, We are concerned about the heaith of the U.S. mining
industry because it has afforded us excellent opportunities for advancement in
professions that range from driving trucks, to underground mining, engineering and
geology. Approximately 20 percent of mining industry jobs are held by women.

If the U.S. mining industry is forced overseas, the jobs from the mines will move with
them (see attached Wall Street Journal article). Even for women engineers and
geotogists who are accustomed to traveling, cultural barriers prevent us from working
in other countries. | know of no American women geologists warking overseas, but
approximately 70% of the male mineral exploration geologists | know from Montana
are currently working in either Central or South America.

As part of the hearing today on unreclaimed hardrock mines, | wouid like to emphasize
that:

. Mining and reclamation techniques developed during the past 25
years are much different than those of the past;
- o —Muost historicmining sites arenot hazardous and provide valuable
~information to geologists as exploration toals;
. Historic mining districts continue to have mineral resource

potential and many are being re-mined or re-investigated with
modern technoiogy; and,




] Most historic mining sites do not negatively affect water quality.
Many sites that do impact water quality are being cleaned-up
under current environmental laws.

[’m sure that the members of the subcommittee have heard much about the impacts
of historic mines, Somae testifying today have asserted that unsound mining practices
are continuing today on a grand scale. They are wrong. In the earlier days of mining,
all you needed was a pick or a bulidozer to start a mine. Teday, the permit application
and environmental impact assessment process takes miilions of dollars and years to
complete. The resuits of this extensive planning are more efficient mine plans,
extensive environmental safeguards and effective impact mitigation plans.

If nothing else | say today makes an impact, | would like to leave you with the
message that modern mining and environmental awareness is vastly different than
that of the past. Before we indict the miners of the past, we must remember that
they were following accepted mining practices of the day. To them, an open pit or
a producing mine shaft was a beautiful thing--a symbol of their success as prospectors
and praviders for their family. in other words, "if you don’t produce ore, you don't
eat.” Growing up in a family of miners, | am very familiar with this credo. As a fifth-
generation Montanan, my descendants were some of the first goid prospectors that
came to Montana in the 186Q's gold rush. My great-great grandfather drove
shipments of goid on the stagecoach from Virginia City to Bozeman. My grandfather
and father mined copper in Butte. Other family members raised vegetables and beef
for the miners. :

Survival was the main focus of the early miners, and through the last 130 years, their
gain was America’s gain. The nation benefitted from the affordable metais in the
past--through two World Wars and a phenomenal improvement in our standard of
living. In fact, during several of the foreign wars, the federal government encouraged
and financed mining operations as part of the strategic metals program.

As America’s envircnmental consciousness has been raised in the last 25 years, so
has the mining industry’s. Unlike mining companies decades ago that were solely
concentrated on resource production, mining companies today have an "eye for the
future”. Environmental safeguards are built-in to modern mining operations and all
mining sites are reclaimed. Currently, under existing environmental law, mine
managers and regulators plan for "future compatible uses of the land”, where muitiple-
use activities can successfully resume after mining.




THE NEW WQORLD PROJECT

As the Environmental Coordinator for the Crown Butte Mines, Inc. New World Project,
| have become acutely aware of both modern mining practices and the costs that
industry bears to heip ensure that mines are environmentally-sound. The New World
Project is a proposed gold, silver and copper mine located in south-central Montana.

For the past four years, my company has collected environmental baseline data and
for the past three years has refined its Hard Rock Permit Application in coordination
with state and federal agency guidance. The 11-volume New World Mine Permit
Application and environmental data summary takes up two shelves on my bookcase--
and we just have started the Environmental Impact Statement (EIS) process required
by the National Environmental Policy Act INEPA)}. During the past four years, Crown
Butte has spent $2,500,000 on environmental compliance costs and permitting--all
before the EIS is even finished or the permit to mine is even contempiated by the state
and federal agencies.

Prior to current mining practices and prior to Crown Butte stepping in, the New Worid
Project area was a historic mining district dating back to the 1800's. Historic mining
continued intermittently on intoe the early 1950's and left the historic district
unreclaimed.

Beginning in 1387, Crown Butte began exploring the New World mining district.
During exploration phases of the project, Crown Butte voluntarily reclaimed twice as
much land than was required by the state and federal exploration permits. Like many
- other companies, Crown Butte is using modern reclamation technology and going the
extra mile in rectaiming old historic mines sites. '

Crown Butte's expioration geologists saw the remaining potential in the. mining
district. The discovered significant additional deposits just 100 feet beyond where the
old-timers had quit tunneling. While the ore deposit was being defined, Crown Butte
began cleaning-up the site, leaving historically significant cabins and mine ruins intact,
a requirement of the National Historic Preservation Act.

Reclamation during explaration phases of the project not only inciuded re-contouring
and reseeding the exploration roads created by Crown Butte, but it also included
raclamation of a number of gther histaric sites as well. Clean-up of historic sites
included:

e —Re:tontouring and reseeding roads created by historic mining;

. Re-contouring an old open pit mine dating from the 1950Q’s;




L Constructing drainage ditches around historic sites to prevent water
infiltration;

L Funding U.S. Forest Service vegetation studies and a native seed nursery
that will provide site-specific information on high-aititude reclamation
outside the proposed mine area.

in recognition of these efforts during the mineral expioration phase of the project,
Crown Butte received the Excellence Award for reclamatian from the Forest Service
during 1992. We are proud of this achievement and personally gratified that our
efforts were recognized. Region One of the Forest Service has given this award only
one other time during the last 10 years. Figure 1-is a drawing illustrating the
. disturbances reclaimed by Crown. Butte.

The New World Mine will be a "Showcase Operation”, where the latest and best
“technology will be used for construction, operation and reclamation. The company
will continue to provide financial assurances for reclamation in the form of a
reclamation bond heid by both the U.S. Forest Service and Montana Department of
State Lands, -

At the New World Project, ali mining will be underground and no open pits are
planned. Gold, silver and copper will be recovered using environmentally-safe
processes. The mine will not be visible from the access roads leading to the local
community. Figure 2 is a photograph of the project site from an airplane looking
northwest. Figures 3, 4 and 5 illustrate computer simulations of the project during
operations and after reclamation,

Under existing environmental and mining laws, the New World area can be mined and
restored to a far better condition than existed when we began exploring the property,
Revenues from the mine production wifl pay for water treatment and reclamation.
The mine provides & unique and exciting opportunity to not only fund additional
reclamation of histori¢ sites and improve the environment, but to produce a valuable
commodity, provide state and county taxes, help reduce the national trade deficit and
provide high-paying jobs that complement the local tourism-based economy.

OTHER HISTORIC MINING DISTRICTS IN THE NORTHWEST

The proposed NewWarld Mine illustrates the innovative techniques that can be used
for reclamation in a historic mining district. However, many of these disturbances in
historic sites are valuabie to geologists and prospectors. During my tenure as an
exploration geologist in the northwest U.S,, every project | was involved with were
historic mining sites that were the best source of information regarding mineral
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potential. The old-timers were very diligent. These sites are invaluable to modern
geologists that need to ook at fresh rock faces and "see"” under the vegetation.

Many of the historic mining areas and ghost towns are the quintessential picture of
the "Qld West", where unique old buildings and prospects add to the beauty and
character of the area. Congress sought to preserve the historic character of the old
mining districts under the National Historic Preservation Act.

Accaording to an industry prospector computer data base' there are about 21,000
mining-related sites in Montana, but that number includes the thousands of small
holes dug along the barren quartz veins scattered throughout the state. Of ali 21,000
disturbances, only about 270, or 1% of the 21,000, are being studied by the Montana
Abandoned Mines Program for possible water quality impacts?, A CERCLA-level
inventory iast year on the Deer Lodge National Forest by the Montana Bureau of mines
indicated that only about 1.5% of the historic disturbances on the Forest have water
quality problems®.

Existing environmental laws can and are being implemented to clean-up the sites with.
significant environmental impacts., For example, the sites requiring priority clean-up
are already designated state or federal Superfund sites and many mining companies
will pay the costs of the clean-up. Sites with poar water quality are currently being
reviewed by the EPA as part of the Clean Water Act. Open noles and tunneis that are
hazardous for hikers and animals are being seaied or backfilled and mining companies
are voluntarily fencing or sealing hazardous areas.

fm summary, | would like to emphasize that mining and reclamation techniques today
are much different than those of. the past when resource production, not
environmental protection, was the main focus of the industry. However, most historic
mining sites do not pose a threat to the environment and do provide valuable
information to geologists as exploration toois, Historic mining districts are the best
nlaces to look for minerals. With modern technology, historic districts can be
reinvestigated, mined and reclaimed with a minimum of impacts.

Thank you for the opportunity to comment.
Nancy Winsiow

Environmental Coordinator
Crown Butte Mines, Inc.




1. Paul Fredericks, 1993, personal communication, MINERAL LOGIC prospector
computer database, Missouta, Montana.

2. Victor Anderson, 1993, personal communication, Montana State Abandoned
Mines Program, Helena, Montana. : .

3. Robin McCulloch, 1993, personal communication, Montana Bureau of Mines and
Geology, Butte, Montana.




(Going South

U.S. Mining Firms,
Unwelcome at Home,
Flock to Latin America

Citing Environmental Woes,
They Step Up Spending
In Newly Friendly Lands

Richer Ores_.f;._ls_c; Play a Role

BY MaRy CHARLIER
Staff Reporter of THe Wall STrxET Jounsal
T A JOYA, Bohivia—In the thin alr of the
Altplano, a barren plateau some 12,000
fesl above sea jevel, shuny new mills, dril)
ngs and rumbling 8-ton trucks sigmify
more U.S. jobs lost to foreign nations.
But there 1sn't much hue and cry back
home. These jobs are in a mune — the Kori
Koilo gold mine operated by Houston's
Battle Mountain Gold Co, — and mining
isn't welcome now in much of the U.3.
-7 after nearly three centuries, the U.S,
Le—sslIDg  industry 15 looking o Latin
America for s future aperations, In 1592,
the number of U.S. and Canadian miung
companies exploring or operating in Latin
America doubled from the year before.
While exploration spending slipped 13% in
the U.8. In the past two years, il more than
doubled in Latin Amencea,

Epvironmental Oppasiton

And as existing mines play out. the
companies are leaving the U.8 with the
blessing, i not open encourdgement, of
tne Clinton administratzon and Congress,
which are proposing even stiffer environ-
menial reguwations and new royalties on
metals on public lands. Mining's cntics
contend that the U.5, won't lose much
economically, The shnonking industry now
employs only about 500.000 U.S. workers
and. crtics predict, will return after piuck-
\ng the easy deposils elsewhere,

Battle Mountain's contrasting experi-
ences in the U.S. and Bolivia lilustrate why
minIng companies are leaving. In the state
of Washington, the company and a parmer
have heen battling for 13 months envirom-
mentalists who cppose their Crown Jewel
gold muine. The necessary mining permits
apre still atleast $1x months away, But here
in Boliwia, Battte Mountain was welcomed
as a source of jobs and tax revenue and

e .as 3 protecior of the environment
_ne ‘company received alf needed pertls
tne day Ii got the go-ahead [rom lenders.

»A US. mining company has o g0
internauional or it runs a very high nsk of
golng oul of business,’ says Kenneth wWer-
nepurg, Batlle Mounain's president.

THE WALL STREET JOURNAL FRIDAY, JUNE 18, 1983

Better Prospects

in mowing south, miners are also fol-

lowing their noses, Lo the U.S., most of the
high-quality and cheap-io-mine ore has
been extracted. But in South America,
where dictatorships, leftist governments
and constitutional provisions held down
exploration for years, democratic reforms
rave now stabllized once-volatile political
environments, and the mountainous ter-
rain seems & booanza swaiting modern
exploration techniques,
. “In the U.5., there are 10 geologists for
gvery prospect,”’ says Las Van Dyke, 1
Bsttle Mountain spokesman. “In Bolivia,
there are 10 prospects for every geolt
gist.”

That may change scon. One recent
morning, the Plaza Hotel cafeteria In La
Paz was serving geologists {rom Amax
Gold Ine., executives from a $alt Lake City
mining-service {irm and managers {rom
Battle Mountain's joint-venture company
in Bolivia. Having breakfast there the next
day were representatives of Tucson's An-
melco International inc.. San Francisco's
Mineral Resources Development Ine. and
Denver's Minproe Technoiogy Inc.,

And U,8, companies aren't merely look:
ing around, Newmont Mining Corp., of
Denver, will spend $18 million of its 830
miliion exploratian budgel next year over-
seas—much of it in Latin Amenca, Cyprus
Minerajs Corp. has leased some Boilvian
prospects for exploration and is consider-
ing join{-venture offers {rom state-owned
companjes in Chlle and Peru. Phelps
Dodge Corp. has begun building a 40
million copper mine in northern Chle,
Amax Gold recently purchased interests in
two gold projects in Chile and is exploring
for more in Bolivia, Both Coeur d'Alene
Mining Corp. and American Resource
Corp, recently consmucted major gold
mines i Latin America.

Green Movements

Cartaznly, it isn't all golden south of the
border. Some opposition to foreign invest-
ment lingers o0, especially in areas where
mining unions have been stong. The
state-owned Corporacion Minera de Boli-
via (Comibot) has laid off tans of thousands
ol superfluous miners. and the Comibal
upion {ears that {oreign investment wili
cause further loss of members and clout.

In addition, an envirenmenta move-
ment 1 arising. A Chilean environmental
agency forced Phelps Dodge to rejocale a
part for a new copper mine after com-
piaints from a nearby sealiop farm. And,
aided by $67.000 appropriated by the U.S.
Congress, a U.S. agency and some Eurc-
pean countries proposed an environmental
iaw for Bollvia last year that would have
killed all mining projects in the county: a
less-stringent law was passed.

Since 1988, however, eight job-hungry
Latin Amencan countries have rewritien
thewr muning laws to encourage [(oreign
investmenL Peru eliminated price con
trols, lifted forsign-exchange restrictions
and started privannng State ventures,
Mexico abolished mining royalties. Gon-
zalo Sanchez de Losada, chajrman of Boli-
viz's biggest private mining company, was

recently elected the country's president.
And many miners, once sgongty socialls-
tic, have changed their minds about for-
eign investment and capitatism, thanks to
such successes 23 Kori Kollo,

In the US., rural Western counties,
already reeling from declines in the num-
ber of farms and ranches and cuthacks in
the defense industry, will be the hardest
hit by the flight of the mining companies.
Their departure Mirrurs what happened
eariier in the oll industry, where the U.S.
has lost 500,000 jobs in the past decade.
And as in the case of oil, the U.S. will have
to import more metal, to the detriment of
Its already-lopsided balance of trade.

Miners haven't hed much success coun-
tering their crittes in Washington, where
the sparsely populated states in which they
operate have litile palitica) ciout, espe-
cially with the environmental orientation
of the Clinton administration. Jim Hill, a
Newmont Mining spokesman, says '‘our
higgest political risk i$ in the U.3.,” even
though the company's Peruvian mining
Project requires haavy security against the
Shining Path guerrillas,

U.S. indifference to mining 15 just fine
with Latin Americans, At a recent muning
conference in Miami, Fausto Miranda Paz,
8 Mexican altorney, joked that his coun-
try, & major beneficiary of U.S. mining
investment, should make campaign contri-
butions to the legisiztors proposing high
royaities in the (1.8, "We are very grale
ful,” he said. This summer, Peru, Bolivia
and Argentina have sent or will sena
official mining delegadons to Denver
court 1.5, companies.

Probiems in the U.S.

The industry's problems in the U.S, are
evident in Olympla, Wash., where the
permitting process for the Crown Jewel
mine awned by Battie Mountain and Crown
Resources Corp, is dragging on and on.
Environimentalists make no bones about
what s happening. ''We will ceruainly
challenge it every step of the way,” says
Christopher Carrei, executive director of
the Washington Wliderness Coalition.

The coaiiton of 22 environmental
groups has assaled the project al three
pubdlic hearings and subsequently submit-
ted 500 pages of comments to which the
companies, under the law, must respond.
“It's not & Jot of {fun to hike around an open
pit,”" Mr. Carret says. Besides, he adds. the
groupisn’t convinced the cyanide solutions
used 10 process ore can be conidined
safely, and worries about water supplies.

The group proposed a 40-page bill that
would have lengthened the state's permil-
ting period to at Jeast five years—a sure
fire project-killer, the companies say.
When the bill didn't pass the Jegislature,
the coaiition sponsored newspaper ads and
radio spots advocating declaration of 2
stats of emergency, which would have
triggersd a morslorium ofn mining. The
governor wouldn't do that, but the group is
sull pushing fum 10 Sign 3 moratonum
untl stuffer regulations are enacted.




Even without ofW leglslaton, e
Crown Jewel mine must receive 56 differ-
ent permits from 32 different agencies to
P Preparing the 1,000-page eqviron-
mental-impact statement glone ls occupy-
ing 250 peopie, 100 more than the mine
jtsalf would employ. It als0 is zdding 35
million to Battle Mountaln's injtia) devel-
opmest costs, which total §70 milllon.
Getting Started in Bolivia

All this trustration, along with {alling
reserves At Its Fortitnde, Nev,, gold mine,
hastened Battle Mountain's decision to
Jook scuth for new prospects, In 1389, the
company found Kori Kollo, which was &
sinail mine bere owned by Zeland Mines
Ltd, of Panama, and had been mined off
and on since the 1700s. With Battle Moun-
tain funding, bowever, a gold deposit of 4.7
million ounces was defined, and Int-
Raymi SA ~ as the parmership between
Zeland and Battle Mountain is known—
prompuly staried negotiations with towns-
peopte to buy the tand around the deposit

When lnti-Reymni officials rang the an-
cient chureh bells at the tiny village of
Chuquina to call & town meeting, ouly two
people showed up, The adobe huts had fong
since been abandoned: their owners had
moved to hunt for jobs in the cides. In
i pearby La Joys, just 15 residens re
mainad, barely scratching out a living by
farming and smali-stakes mining.

All that changed after [nti-Raymi
agresd 1o relocate Chuquna, suppiying
malerials and architects for new homes, &
new schoal, & new church, & government
building and a hospital. It aiso brought in
water, sewers and electricity, In return for
the community-owned land in La Joys, it
prought in electricity, drilled water wells,
remodeted the old La Joys church and buijt
a new school and first-aid clinje.

Today, Chuquina's population is back
to 500 and La Joya's 1,000, mostly because
of work at the mine, All but two of the 550
jobs there are held by Bolivians.

They are an obliging work force. Alter
! ail. pay at Kori Kollo averages about $400 2
. month. compared with an aversge Bali-
yian factory worker's $100 2 month. And
mining jobs are scarce; in the past five
years, Comibol employment has dwindled
to 6,000 from 35000. Not surprisingly,
Inti-Raymi's recent negotiations with two
unons ware resotved in just two days.

Battle Mountain has also been pledsed
with its operaticns here. [l was able w
recTuit 5ome of the country’'s best mining
engineers and geologists, who ensured a
quick startup, Miners were easily triined,
and construction crews were efficient.

| While the company has spent about §235

miltion, including deveiopment costs, for
its 85% stake 1n the mine, low labor costs
have kept cash operating costs low ~ about
3180 an ounce, compared with a U.S,
average of about 5240 an ounce.
[ntd-Raymi also completed the process-
ing mill two months ahead of schadule,
despite the difTicult terrain ~ the Altiplano
is ringed by 20,000-foot peaks—and the lack
of paved highways — Bollvis, & country the
size of France and Spain combined, has
just 1,660 miles of them, Baftle Mountaln
buil! a ¢5-mile power line and, to bring in
supplies, a 250-mile gravel road {rom la
Joya to Aricz, on the Chilean coast. [Lbulit
a town for its managers and &n airstrip,
Battle Mountain and Zeland alsc are
trying to avoid the ruthless, coloniafist
image that long plagued the industry in
Latin Americs and led to the nationaliza-
ton of mines in the 1950s and 1960s, The
joint venture's Int-Raymi Foundation has
startsd $1.8 million in charitable projects,
inroducing better strains of grain and
livestock, improving water systems and
building 14 schools. Twenty women, many
of whom used to pan for goid o support
their families, now weaye scarves at g
cooperative set up by the foundation.
Siting at & prumitive loom, Nancy
Quispe De Lopez, 32 years oid, recalls
once being unable to {ind a teaching job,
but now she 2arms $100 a week, more than e
teacher roakes, weaving in & new bricx
building close 10 La Joys's maze of adobe
homes. Combined with her husband's min-
ing pay, her earnings enabie the familyto
put {resh fruit on the table—a luxiry on the
barren plains,
Local residents also hall Battie Moun-
tain’s environmental policies. The com-
pany says it follows U5, Environmental

" Protecton Agency standards at Kori Kollo,

as demanded by most international lend-
ing agencies and banks, It has constructed
a closed system that recycles the chemi-
cajs and water used in the mining and
mijling. That i§ & change in South
Amenca, & continent overrun by lone-wolf
prospectors who have poisoned streams
with mercury and whose bydraulic jets
have washed tons of mountain soil into
rivers,

Even Fhilip Hocker, president of the
Mineral Policy Center, 2 U.3. environmen-
ta] group, concedes that the big U.S. and
Capadiap companies have generally {ol-
lowed good environmental practices
abroad. "There is a {action within the
industry that understands that they cannot
go on gperating badly," he says. However,
he remains skeptical of smaller compa-
nies, especially those with bad environ-

mental records in the 1.5,

But for the foreseesble future, Bolivia's
hunger for economic development end
jobs will probably carry more weight than
environmental concerns anywsy. ‘The
needs of this country are very different”
than those in the U.S,, says Mario Mer-
cado, who runs Zeland. "“"Work, (axes.
roads and schools —this is what the mining
industry offers,”
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Widmer Brewing Company was issued an Industrial
Wastewater Discharge Permit No. 400-080 by the City of
Portland for ite industrial wastewater discharge to the
city sanitary sewer. A compliance schedule was
included to that permit for the installation of a
wastewater pretreatment system. However, Widmer was
not able to meet its compliance dates due to equipment
delivery delays. As a result of the noncompliance for
its schedule, Widmer entered in a Compliance Order with
the City to complete installation of the pretreatment
system and implement a monitoring program for the
discharge to the sewer.

According to the Bureau of Environmental Services, the
facility is in compliance with its permit for discharge
of neutralized wastewater to the sanitary sewer. The
equipment appeared to be operating satisfactorily
during observation of the claimed facility on September
1, 1994,

The City of Portland is implementing a pretreatment
program approved by the Department as reguired by the
federal National Pocllutant Discharge Elimination System
(NPDES) permitting program.

Eligible Cost Findings

In determining the percent of the pollution control
facility cost allocable to pellution control, the
following factors from ORS 468.190 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to
recover and convert waste products into a salable
or usable commodity.

The facility does not recover or convert waste
products into a salable or usable commodity.

2} The estimated annual percent return on the
investment in the facility.

There ig no return on investment for this
equipment.

3) The alternative methods, eguipment and costs for
achieving the same pollution control objective.

There are no practical alternatives. Manual
adjustment of pH is not effective.
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4) Any related savings or increase in costs which
occur or may occur as a result of the installation
of the facility.

There are no savings from the facility. The cost
of maintaining and operating the facility is
$12,000 annually.

5) Any other factors which are relevant in
establishing the portion of the actual cost of
the facility properly allocable to the prevention,
control or reduction of air, water or noise
pollution or solid or hazardous waste or to
recycling or properly disposing of used oil.

There are no other factors to congider in
establishing the actual cost of the facility
properly allocable to prevention, control or
reduction of pollution.

The actual cost of the facility properly allocable to
pollution control is 100%.

5. Summation

a. The facility was. constructed in accordance with all
regulatory deadlines.

b. The facility is eligible for tax credit certification
in that the principal purpose of the facility is to
comply with a requirement imposed by the City of
Portland to control a substantial quantity of water
pollution and accomplishes this purpose by the use of
treatment works for industrial waste as defined in ORS
468B.005,

c¢. The facility complies with City of Portland Industrial
Wastewater Discharge permit conditions and compliance
order.

d. .The portion of the facility cost that is properly
allocable to pollution control is 100%
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6. Director’s Recommendation

Based upon these findings, it is recommended that a
Pollution Control Facility Certificate bearing the cost of
$57,452 with 100% allocated to pollution control be issued

for the facility claimed in Tax Credit Application No.
T-4270.

James R. Sheetz, P.E.
"MW\WC13\WC13176.5
(503) 229-5740

25 Jan 95




Application No.T-4275

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

COLUMBIA STEEL CASTING CO., INC.
PO BOX 830095
PORTLAND OR 97283

The applicant owns and operates a steel casting foundry in
Portland, Cregon.

Application was made for tax credit for a water pollutlon
control facility.

Description of Facility

The facility consists of one 25-hp pump, two 15-hp pumps,
about 5000 feet of piping, numerous valves and pipe
fittings, two large underground sumps, pump platforms,
evaporative spray manifold, and automatic controls. The
system is a complete closed-loop recycling system for
contact and non-contact process cooling water,

Claimed Facility Cost: $174,223
(Accountant’s Certification was provided).

Procedural Reguirementsg

The facility is governed by ORS 468.150 through 468.190 and
by OAR Chapter 340, Divigion 16.

The facility met statutory deadline in that construction,
erection, or installation of the facility was substantially
completed on September 30, 1992 and the application for
certification wag found to be complete on September 2,
1994, within 2 years of substantial completion of the
facility. ‘

Evaluation of Application

a. The facility is eligible because the principal purpose
is to comply with a requirement imposed by the
Department to prevent water pollution. The requirement
is to comply with a Department order. This prevention
ig accomplished by the use of treatment works for
industrial waste as defined in ORS 468B.005.
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On November 8, 1990 Columbia Steel Casting Company
(CSCC) made an application for a National Pollutant
Discharge Elimination System (NPDES) for an unpermitted
discharge of contact and non-contact process cooling
water into the Columbia Slough. A Stipulated Final
Order (SFO) was proposed to supplement the permit with
compliance conditions. The proposed SFO required CSCC
to install a complete recycle wastewater treatment
eystem by December 30, 19392.

However, the claimed facility was installed and
operated prior to the issuance of the NPDES permit and
the SFO. The Department confirmed the elimination of
the discharge by an inspection of the facility.

Eligible Cost Findings

In determining the percent of the pollution control
facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to
recover and convert waste products into a saleable
or usable commodity.

The facility doeg not recover or convert waste
productsg into a salable or usable commodity.

2) The estimated annual percent return on the
investment in the facility.

There ie no return on investment for this facility
as there is income generated by the facility.

3) The alternative methods, eguipment and cogts for
achieving the same pollution control objective.

The method chosen ig an acceptable, reasonable
cost method for reducing water pollution.

4) Any related savings or increase in costs which
occur or may occur as a result of the installation
of the facility.

There are no savings from the facility. The cost
of maintaining and operating the facility is
$18,266 annually.
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5) Any other factors which are relevant in
establishing the portion of the actual cost of
the facility properly allocable to the prevention,
control or reduction of air, water or noige
pollution or solid or hazardous waste or to
recycling or properly disposing of used oil.

There are no other factors to consider in
establishing the actual cost of the facility
properly allocable to prevention, control or
reduction of pollution.

The actual cost of the facility properly allocable to
pollution control as determined by using these factors
is 100%.

5. Summation

a.

The facility was constructed in accordance with all
regulatory deadlines.

The facility is eligible for tax credit certification
in that the principal purpose of the facility is to
comply with a requirement imposed by the Department to
prevent water pollution and accomplishes this purpose
by redesign to eliminate industrial waste as defined in
CRS 468B.005.

The facility complies with DEQ statutes and rules.

The portion of the facility cost that is properly
allocable to pollution control is 100%.

6. Director’s Recommendation

Baged upon thege findings, it is recommended that a
Pollution Control Facility Certificate bearing the cost of
$174,223 with 100% allocated to pollution control, be
issued for the facility claimed in Tax Credit Application

No.

T-4275.

Elliot J. Zais:corw
MW\WC13\WC13177.5 .

(503)

229-5292

25 Jan 95




Application No.T-4289

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Consolidated Metco, Inc.
13940 N. Rivergate Blvd
Portland OR 907203

The applicant owns and operates an aluminum casting
manufacturing facility at 10448 Highway 212 in Clackamas,
Oregon.

Application was made for tax credit for a water pollution
control facility.

Degcription of Facility

The facility is an evaporative wastewater treatment system
congisting of a TFK-Autovap 1000 evaporator unit, a motorized
0il mop system, storage tanks, pumps, and associated
electrical and plumbing system.

Claimed Facility Cost: §$210,180
{(Accountant’s Certification was provided) .

Procedural Reguirements

The facility is governed by ORS 468.150 through 468.190 and by
OAR Chapter 340, Division 16.

The facility met the statutory deadline in that construction
and installation of the facility was substantially completed
on August 28, 1993 and the application for certification was
found to be complete on September 13, 1994, within 2 years of
substantial completion of the facility.

Evaluation of Application

a. The facility is eligible because the sole purpose of the
facility 1is to prevent wastewater discharge. This
prevention is accomplished by the use of treatment works
for industrial waste as defined in ORS 468B.005.
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Wastewater generated from the production plant is skimmed
with an oil mop, filtered and then pumped into large
fiberglags tanks. From the tanks it is metered to the
evaporative device, Autovap, where it is vaporized using
waste furnace heat. The evaporation capacity of the unit
50-60 gallons per hour. Typically, 1000 gallons of
wastewater is evaporated per day. A concentrate is left
behind and drained to a storage tank for disposal.

Consolidated Metco, Inc. {(ConMetco) had a Wastewater
Discharge Permit issued by the Clackamas County Service
District # 1 (District) for the discharge of industrial
wastewater to sanitary sewers. The discharge permit
effluent limits for phenol, zinc, and oil and grease were
tightened by the District to meet the federal categorical
standards for metal molding and casting industry discharge
to municipal wastewater treatment facilities. The
existing wastewater treatment system of the facility could
not meet discharge permit limits. The company elected to
install a treatment system with zero discharge to the
sanitary sewer. On July 18, 1994 the District advised
ConMetco that it no longer need a waste discharge permit
and that only sanitary wastes are to be discharged to the
sewer system.

Eligible Cost Findings

In determining the percent of the pollution control
facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to recover
and convert waste products into a saleable or usable
commodity. '

The facility does not recover or convert waste
products into a salable or usable commodity.

2} The estimated annual percent return on the investment
in the facility.

There is no return on this investment as there is no
income generated by the facility
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3) The alternative methods, eguipment and costs for
achieving the same pollution control objective.

A. Chemical system - Estimated cost is $100,000.
This system was not selected because of high
labor and material maintenance cogts, future
uncertainties related to sludge disposal, and
inability to assure treated wastewater would meet
standards defined for discharge to the municipal
treatment facilities.

B. Ultra-filter treatment system - Estimated cost is
$150,000. This system was not selected because
operating cost c¢ould not be defined, filter
effectiveness was gquestionable when exposed to
the plant’s waste stream, and the manufacturer
could not assure discharge would meet standards
defined for discharge to the municipal treatment
facilities.

4) Any related savings or increase in costs which occur
or may occur as a result of the installation of the
facility.

There are no savings or increase in costs as a result
of the facility modification.

5) Any other factors which are relevant in establishing
the portion of the actual cost of the facility
properly allocable to the prevention, control or
reduction of air, water or noise pollution or solid
or hazardous waste or to recycling or properly
dispoging of used oil.

There are no other factors to consgider in
establishing the actual cost of the facility properly
allocable to prevention, control or reduction of
pollution.

The actual cost of the facility properly allocable to
pollution control as determined by using these factors is
100%.

Summation

a. The facility was constructed in accordance with all
regulatory deadlines.
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b. The facility is eligible for tax credit certification in
that the sole purpose of the facility 1s to prevent a
substantial quantity of water pollution and accomplishes
this by redesign to eliminate industrial waste ag defined
in ORS 468B.005. '

¢. The facility complieg with DEQ statutes and rules.

d. The portion of the facility cost that 1s properly
allocable to pollution control 1s 100%.

6. Director’s Recommendation

Based upon these findings, it is recommended that a Pollution
Control Facility Certificate bearing the cost of $210,180
with 100% allocated to pollution control, be issued for the
facility claimed in Tax Credit Application No. T-4289.

Elliot J. Zais, PhD, PE
MW\WC13\WC13144.5

(503) 229-5292

19 Jan 95




Application No.T-4291

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Polk County Farmers’ Co-op
P.C. Box 47
Rickreall, OR 97371

The applicant owns and operates a feed and farm supply
store in Junction City, Oregon.

Application was made for tax credit for a water pollution
control facility.

Degcription of Facility

The claimed facility consists of a concrete pad for washing
trucks and eguipment, a concrete sump for collection of
effluent, an All American 0il Water/Solids Separator, and a
building to house the eguipment.

Claimed Facility Cost: § 23,327
(Accountant’s Certification was provided) .

Procedural Reguirements

The facility is governed by ORS 468.150 through 468.190 and
by OAR Chapter 340, Division 16.

The facility met statutory deadline in that installation of
the facility was substantially completed on April 1, 1994
and the application for certification was found to be
complete on October 25, 1994, within 2 years of substantial
completion of the facility.

Evaluation of Application

a. The facility is eligible because the sole puxrpose of
the facility is to reduce a substantial guantity of
water pollution. This reduction is accomplished by the
use of treatment works for industrial waste as defined
in ORS 468B.005.

Prior to the installation of the claimed facility wash
water wag discharged to the ground, and could cause
peollution of surface or ground waters. The new sgsystem
will remove oil and solids, and the wastewater will be
discharged to the Junction City sanitary sewer
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Eligible Cost Findings

In determining the percent of the pollution control
facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to
recover and convert waste products into a salable
or usable commodity.

A portion of the waste producte are converted into
a salable or usable commodity consisting of heavy
oil. Customers are also charged for washing of
their equipment at the facility.

2) The estimated annual percent return on the
investment in the facility.

The estimated annual percent return on the
investment is calculated as follows:

Average annual cash flow: $ 2,129
Useful life of the facility: 10 years
Return on investment factor: S 23,327
S 2,129
= 10.95

From Table 1, OAR 340-16-030

It
(]

Percent Return on Investment (ROI):
From Table 2, OAR 340-16-030

Reference Annual Percent Return on Investment
{RROI) for 1994: :

RROTI (1994) = 4.5
Percent of actual cost allocable to pollution (P,)

P, = RROI - ROT x 100 = 4.5 - 0 x 100 = 100%
: RROT 4.5
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The alternative methods, eguipment and costs for
achieving the same pollution control objective.

There are no alternatives evaluated by the
applicant.

Any related savings or increase in costs which
occur or may occur as a result of the installation
of the facility.

" As stated in item 4b.2)} above, there 1g an

estimated positive cash flow of § 2,129 which
equates to a 0% return on investment in the
facility.

Any other factors which are relevant in
establishing the portion of the actual cost of
the facility properly allocable to the prevention,
control or reduction of air, water or noige
pollution or solid or hazardous waste or to
recycling or properly disposing of used oil.

There are no other factors to consider in
establishing the actual cost of the facility
properly allocable to prevention, control or
reduction of pollution.

The actual cost of the facility properly allocable to
pollution control as determined by using these factors

is 100%.
5. Summation

a. The facility was constructed in accordance with all
regulatory deadlines,

b. The facility is eligible for tax credit certification
in that the sole purpose of the facility is to reduce a
substantial quantity of water pollution and
accomplishes this purpose by the use of a system to
treat industrial waste as defined in ORS 468BR.005.

c¢. The facility complies with DEQ statutes and rules.

d. The portion of the facility cost that is properly

allocable to pollution control is 100%.
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Director’g Recommendation

Based upon these findings, it is recommended that a
Pollution Control Facility Certificate bearing the cost of
§ 23,327 with 100% allocated to pollution control, be

igsued for the facility claimed in Tax Credit Application
No. T-4291.

Wiliiam J. Perry:crw
MW\WC13\WC13181.5)
{(503) 686-7838

25 Jan 95




Application No.T-42896

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Northwest Natural Gas Company
220 NW 2nd Avenue
Portland OR 97209

The applicant owns and operates a service center facility
in Tualatin, Oregon.

Application wag made for tax credit for a water pollution
control facility.

Description of Facility

The facility is a closed-loop wash water recycling system
consisting of Delta 1000A filtration and reclamation
equipment, pumps, controls, a 20 ft. by 40 ft. concrete pad
and a portion of a building to contain the recycling
system.

Claimed Facility Cogt: $23,362
(Accountant’sg Certification was provided).

Procedural Regquirements

The facility is governed by ORS 468.150 through 468.190 and
by OAR Chapter 340, Division 16.

The facility met statutory deadlines in that construction
and installation of the facility was substantially
completed on. August 1, 1993 and the application for
certification was found to be complete on September 15,
1994, within 2 years of substantial completion of the
facility.

Evaluation of Application

a. The facility is eligible because the sole purpose of
the facility is to prevent a substantial quantity of
water pollution. This prevention is accomplished by
the use of treatment works for industrial waste as
defined in ORS 468B.005.
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Vehicles and equipment are washed on a 20 ft. x 40 ft.
concrete wash pad. All of the washwater is captured in
a catch basin, passed through an oil/water separator,
and then further cleaned by using a Landa Delta 1000A
water filtration and reclamation system.

The facility does not have any waste discharge permit.
There is no record of any past noncompliance.

Eligible Cost Findings

In determining the percent of the pollution control
facility cost allocable to pollution control, the
following factors from ORS 468.190 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to
recover and convert waste products into a saleable
or usable commodity.

The facility does not recover or convert waste
products intoc a salable or usable commodity.

2) The estimated annual percent return on the
invegtment in the facility.

There is no annual return on investment for this
facility as no income is generated by the
facility.

3) The alternative methods, equipment and coste for
achieving the same pollution control objective.

RFG and other chemical systems were considered,
but theilr cost exceeded the cost of the Landa
system, :

4) Any related savings or increase in costs which
occuy or may occur as a result of the installation
of the facility.

There are no savings or increase in costs as a
result of the facility modification.

5) Any other factors which are relevant in
establishing the portion of the actual cost of
the facility properly allocable to the prevention,
control or reduction of air, water or noise
pollution or solid or hazardous waste or to
recycling or properly disposing of used oil.
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There are no other factors to consider in
establishing the actual cost of the facility
properly allocable to prevention, control or
reduction of pollution.

The actual cost of the facility properly allocable to
pollution control ag determined by using these factors
ig 100%.

5. Summation

a. The facility was constructed in accordance with all
regulatory deadlines. :

b. The facility is eligible for tax credit certification
in that the sole purpose of the facility is to prevent
a substantial quantity of water pollution and
accomplishes this purpose by the recycling of vehicle
and equipment wash water. This wash water is
industrial waste as defined in ORS 468B.005.

c¢. The facility complies with DEQ statutes and rules
regarding wash water operations.

d. The portion of the facility cost that is properly
allocable to pollution control is 100%.

6. Director’s Recommendation

Based upon these findings, it is recommended that a
Pollution Control Facility Certificate bearing the cost of
$23,362 with 100% allocated to pollution control, be issued
for the facility claimed in Tax Credit Application No.
T-4296.

Elliot J. Zails
MW\WC13\WC13140.5
(503) 229-5292

19 Jan 9%




Application No.T-4305

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Charbonneau Golf Club Inc.
32020 8W Charbonneau Drive
Wilsonville OR 97070

The applicant owns and operates a golf course in
Wilsonville, Oregon.

Application was made for tax credit for a water pollution
control facility.

Degecription of Facility

The claimed facility consists of a concrete wash pad, sump
pump, a Landa Water Maze Delta 1000 water purification
unit, pressure washer, and associated plumbing and
electrical system.

Claimed Facility Cost: $45,983
(Accountant’'s Certification was provided).

Procedural Reguirements

The facility is governed by ORS 468.150 through 468.190 and
by OAR Chapter 340, Division 16.

The facility met statutory deadlines in that construction
and installation of the facility was substantially
completed on February 6, 1994 and the application for
certification was found to be complete on September 30,
1994, within 2 years of substantial completion of the
facility. :

Evaluation of Application

a. The facility is eligible because the socle purpose of
the facility is to prevent a substantial quantity of
water pollution. This prevention isg accomplished by
the use of treatment works for industrial waste as
defined in ORS 468B.005.

Prior to the installation of the recycle system wash
water from the cleaning of golf course equipment was
discharged to the ground and to nearby drainage
ditches. The drainage ditches eventually discharge to
the Willamette River.
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The claimed facility collects, treats and recycles wash
water for the golf course eguipment cleaning station.

Eligible Cost Findings

In determining the percent of the pollution control
facility cost allocable to pollution control, the
following factors from ORS 468.150 have been considered
and analyzed as indicated:

1) The extent to which the facility is used to
recover and convert waste products into a saleable
or usable commodity.

The facility does not recover or convert waste
products into a salable or usable commodity.

2} The estimated annual percent return on the
investment in the facility.

There is no return on this investment as the
claimed facility does not generate income.

3) The alternative methods, equipment and costs for
achieving the same pollution control objective.

Plumbing a drainage line from a collection pit
directly into the sewer system was considered but
would have regulted in exceeding the acceptable
legal allowances from the sewer treatment plant.

4} Any related savings or increase in costs which
occur or may occur as a result of the installation
of the facility.

There are no savings from the facility. The cost
of maintaining and operating the facility is
$1,500 annually.

5) Any other factors which are relevant in
establishing the portion of the actual cost of
the facility properly allocable to the prevention,
control or reduction of air, water or noise
pollution or solid or hazardous waste or to
recycling or properly disposing of used oil.

The pressure washer is determined not part of
pollution prevention equipment. The principal use
of the pressure washer is for cleaning equipment.
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The Landa Water Maze, the concrete pad and
associated plumbing and electrical controls are
congidered as pollution control equipment.

Claimed facility cost: $43,983
Ineligible cost

Pressure washer: - 5,921
Adjusted facility cost: $38,062

5. Summation

a. The facility wag constructed in accordance with all
regulatory deadlines.

b. The facility is eligible for tax credit certification
in that the sole purpose of the facility is to prevent
a substantial quantity of water pollution and
accomplishes thisg purpose by the use of treatment works
to eliminate industrial waste as defined in ORS
468B.005.

c. The facility complies with DEQ statutes and rules.

d. The portion of the facility cost that is properly
allocable to pollution control is 100%.

6. Director’s Recommendation

Baged upon these findings, it is recommended that a
Pollution Control Facility Certificate bearing the cost of
$38,062 with 100% allocated to pollution control, be igsued
for the facility claimed in Tax Credit Application No.
T-4305,

Elliot J. Zais, PhD, PE
MW\WC13\WC13187.5

(503) 229-5292

26 Jan 95




Application No. T-4327

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Martin Richards

3459 SE Raldwin Drive
Madras, Oregon 97741

The applicant owns and operates a grass seed farm operation in
Jefferson County, Oregon.

Application was made for tax credit for air pollution control
equipment.

Degcription of Facility

The equipment described in this application is a Case IH 7120 2wd,
150hp tractor, located at 3459 SE Baldwin Drive, Madras, Oregon. The
equipment is owned by the applicant.

Claimed equipment cost: $85,450,.
(Accountant’s Certification was provided).

Degcription of Farm Operation Plan to Reduge Open Field Burning

The applicant has 130 acres of perennial grass seed under
cultivation. Prior to initiating alternatives to thermal sanitation
the applicant open field burned as many acres as the Jefferson County
smoke management program and weather permitted.

The applicant states that the straw from all fields 1is now baled,
stacked and sold. The remaining residue and stubble is then flail
chopped and the fields are propane flamed. The tractor (11%hp) the
applicant owned when he purchased the flail was not large enocugh to
pull the flail so this tractor {150hp)} was purchased to ensure timely
treatment of the fields.

Procedural Reguirementg

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:

Purchase of the equipment was substantially completed on November 28,
1994; and the application for final certification was found to be
complete on December 20, 1994. The application was filed within two
years of substantial completion of the equipment.




5. Evaluation of Application

a.

The equipment is eligible under ORS 468.150 because the equipment
ig an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial quantity of
alr pollution. This reductlon is accomplished by reduction of
air contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in OAR 340-26-013; and, the facility’s qualification as
a "pollution control facility", defined in OAR 340-16--
025(2) (£} (&) : "Equipment, facilities, and land for gathering,

densifying, processing, handling, storing, trangporting and
incorporating grass straw or straw based products which will

result in reduction of open field burning." ‘

Eligible Cost Findings

In determining the percent of the pollution control facility cost
allocable to pollution contreol, the following factoxrs from ORS
468.190 have been considered and analyzed as indicated:

1) The extent to which the facility is used to recover and
convert waste products into a salable or usable commodity.

The eguipment does not recover or convert waste products
into a salable or usable commodity.

2) The estimated annual percent return on the invegtment in the
equipment.

There is no annual return on the investment as applicant
claims no gross annual income.

3) The alternative methods, equipment and costs for achieving
the same pollution control objective.

The method chosen is an accepted method for reduction of air
pollution. The methed is cone of the least costly, most
effective methods of reducing air pollution.

4} Any related savinge or increase in costs which occur or may
occur as a result of the purchase of the equipment.

There are no savings or increase in costs as a result of the
equipment.

5) Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, control or reduction of air
pollution.
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The established average annual operating hours for tractors
ig set at 450 hours. To obtain a total percent allocable,
the annual operating hoursgs per implement used in reducing
acreage open field burned is a follows:

Acres Machinery Annual
Implement Worked Capacity Operating Hours
Baler 130 4 33
Flail Chopper 130 6 22
Harrow 130 7 19
Propane Flamer 130 10 13
Total Annual Operating Hours 87

The total annual operating hours of 87 divided by the
average annual operating hours of 450 produces a percent
allocable of 19%.

The actual cost of the equipment properly allocable to pollution
control as determined by using these factors is 19%.

6. Summation

a. The equipment was constructed in accordance with all regulatory
deadlines.

b. The equipment is eligible under ORS 468.150 as an approved
alternative method for field sanitation and straw utilization and
disposal that reduces a substantial gquantity of air pollution as
defined in ORS 468A.005.

c¢. The facility complies with DEQ statutes and rules.

d. The portion of the equipment that is properly allocable to
pollution control is 19%.

7. The Department of Agriculture’s Recommendation

Based upon these findings, it is recommended that a Pollution Control
Facility Certificate bearing the cost of $85,450 with 19% allocated
to pollution control, be issued for the equipment claimed in Tax
Credit Application No. T-4327.

James Britton, Manager

Smoke Management Program
Natural Resources Division
Oregon Department of Agriculture
(503) 378-6792

December 20, 1994




Application No. T-4331

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

4.

Applicant

Stanley Goffena
22775 SW Broadmead Road
Amity, Oregon 97101

The applicant owng and operates a grass geed farm operation in
Yamhill County, Oregon.

Rpplication was made for tax credit for air pollution control
equipment.

Degceription of Facility

The equipment described in this application is a Rear’'s 40’ wheel
rake, located at 22775 SW Broadmead Road, Amity, Oregon. The
equipment is owned by the applicant. '

Claimed equipment cost: $11,222.
(Accountant provided copies of the invoice and cancelled check) .

Degcription of Farm QOperation Plan to Reduce Open Field Burning

The applicant has 1,500 acres of perennial grass seed under
cultivation. Prior to initiating alternatives to thermal sanitation
the applicant open field burned as many acres as the Jefferson County
smoke management program and weather permitted.

The original alternative selected involved removing the bulk straw
from the field by custom baler or by the applicant baling when the
custom baler was unavailable, and propane flaming the remaining
regidue and stubble.

Propane flaming proved to be an unsatisfactory field sanitation
method and was replaced by windrowing the remaining residue and
baling off the fields a second time. The needle rake was required
to windrow the shorter straw that remains after the first baling.

Procedural Regquirementg

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:

Purchase of the equipment wasg substantially completed on August 1,
1994. The application was submitted on December 5, 1994; and the
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application for final certification was found to be complete on
December 20, 1994. The application was filed within two years of
gubstantial completion of the equipment.

Evaluation of Application

a.

The equipment is eligible under ORS 468.150 because the equipment
is an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial quantity of
alr pollution. Thig reduction is accomplished by reduction of
alr contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in OAR 340-26-013; and, the facility’'s qualification as
a ‘"pollution control facility", defined in OAR 340-16-
025(2) (£} (A) : "Equipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incorporating grass straw or straw based products which will
result in reduction of open field burning."

Eligible Cost Findings

In determining the percent of the pollution control facility cost
allocable to pollution control, the following factors fxrom ORS
468.190 have been considered and analyzed as indicated:

1) The extent to which the facility is used to recover and
convert waste products into a salable or usable commodity.

The equipment does not recover or convert waste products
into a salable or usable commodity.

2} The estimated annual percent return on the investment in the
equipment .

There is no annual return on the investment as applicant
claims no gross annual income.

3) The alternative methods, equipment and costs for achieving
the same pollution control objective.

The method chosen is an accepted method for reduction of air
pollution. The methed is one of the least costly, most
effective methods of reducing air pollution.

4) Any related savings or ilncrease in costs which occur or may
occur as a result of the purchase of the equipnient.

There is an increase operating costs of $1,300 to annually
maintain and operate the equipment. These costs were
considered in the return on investment calculation.
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5) Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, control or reduction of air
pollution.

There are no other factors to consider in establishing the
actual cost of the egquipment properly allocable to
prevention, control or reduction of air pollution.

The actual cost of the equipment properly allocable to pollution
control as determined by using these factors is 100%.

Summation

a.

The equipment was constructed in accordance with all regulatory
deadlines. '

The equipment is eligible under ORS 468.150 as an approved
alternative method for field sanitation and straw utilization and
disposal that reduces a substantial quantity of air pollution as
defined in ORS 468A.005. ‘

The facility complies with DEQ statutes and rules.

The portion of the egquipment that is properly allocable to
pollution control isg 100%.

The Department of Agriculture’sg Recommendation

Baged upon these findings, it ig recommended that a Pollution Control
Facility Certificate bearing the cost of $11,222 with 100% allocated
to pollution control, be issued for the equipment claimed in Tax
Credit Application No. T-4331.

James Britton, Manager

Smoke Management Program
Natural Regources Divigion
Oregen Department of Agriculture
(503) 378-6792

December 20, 1994




Application No. T-4332

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Robert McKee
24903 SW Perrydale
Amity, Oregon 97101

The applicant owns and operates a grass seed farm operation in
Yamhill County, Oregon.

Application was made for tax credit for air pollution control
equipment. -

Degscription of Fagility

The equipment described in this application is a John Deere 20 foot
rotary chopper, located at 24903 SW Perrydale, Amity, Oregon. The
equipment is owned by the applicant.

Claimed equipment cost: §13,966.
. {Accountant provided copies of the whole goods invoice and cancelled
check) .

Description of Farm Operation Plan to Reduce Open Field Burning

The applicant has 1,500 acres of perennial grass seed under
cultivation. Prior to initiating alternatives to thermal sanitation
the applicant open field burned as many acres as the smoke management
program and weather permitted.

The initial alternative selected by the applicant involved removal
of the straw by custom baler or by the applicant, when the custom
baler’s gervice was unavailable, and propane flaming the remaining
residue and stubble.

The John Deere chopper enables the applicant to flail the residue and
stubble into very fine particles that will decompose over the fall,
winter, and spring. seasons. This method allows the applicant to
continue the reduction in open field burning without substituting
propane flaming.

Procedural Requirements

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:
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Purchase of the equipment. was substantially completed on July 1,
1994. The application was submitted on December 5, 1994; and the
application for final certification was found to be complete on
December 20, 1994. The application was filed within two years of
subgtantial completion of the equipment.

Evaluation of Application

a. The equipment ig eligible under ORS 468.150 because the equipment
is an approved alternative method for field sanitation and straw
utilization -and disposal that reduces a substantial gquantity of
air pollution. This reduction is accomplished by reduction of
air contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in OAR 340-26-013; and, the facility’s qualification as
a "pollution control facility", defined in ©OAR 340-16-
025(2) (f) (A) : "Equipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incorporating grass straw or straw based products which will
result in reduction of open field burning."

b. Eligible Cosgt Findings

In determining the pexcent of the pollution control facility cost
allocable to pollution control, the following factors from ORS
468.190 have been considered and analyzed as indicated:

1) The extent to which the facility is used to recover and
convert waste productsg into a salable or usable commodity.

The equipment promotes the conversion of a waste product
(straw) into a usable commodity by providing the means to
reduce the residue and stubble into fine particles that
decompose over the fall, winter, and spring seasons.

2) The estimated annual percent return on the investment in the
equipment.

There is no annual return on the investment as applicant
claims no gross annual income.

3) The alternative methods, equipment and costs for achieving
the same pollution control objective.

The method chosen is an accepted method for reduction of air
pollution. The method is one of the least costly, most
effective methods of reducing air pollution.

4} Any related savings or increase in costs which occur or may
occur as a result of the purchase of the equipment.
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There ig an increase operating costs of $2,350 to annually
maintain and operate the equipment. These costs were
considered in the return on investment calculation.

5) Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, contrel or reduction of air
pollution.

There are no other factors to consider in establishing the
actual cost o©of the equipment properly allocable to
prevention, control or reduction of air pollution.

The actual cost of the equipment properly allocable to pollution
control as determined by using these factors is 100%.

6. Summation

a. The equipment was constructed in accordance with all regulatory
deadlines.

b. The equipment is eligible under ORS 468.150 as an approved
alternative method for field sanitation and straw utilization and
digposal that reduces a substantial quantity of air pollution as
defined in ORS 468A.005.

¢. The facility complies with DEQ statutes and rules.

d. The portion of the eqguipment that is properly allocable to
pollution control is 100%.

7. The Department of Agriculture’g Recommendation

Based upon these findings, it is recommended that a Pollution Control
Facility Certificate bearing the cost of $13,966 with 100% allocated
to pollution control, be issued for the equipment claimed in Tax
Credit Application No. T-4332,

James Britton, Manager

Smoke Management Program
Natural Resources Division
Oregon Department of Agriculture
(503) 378-6792

December 19, 1994




Application No. T-4338

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Indian Broock, Inc.
13512 Doexrfler Road SE
Silverton, Oregon 97381

The applicant owns and operates a grass seed farm operation in Marion
County, Oregon.

Application was made for tax credit for air pollution control
egquipment .

Description of Facility

The equipment described in this application is located at 13512
Doerfler Road SE, Silverton, Oregon. The equipment is owned by the
applicant.

Steffan model 1590 self-propelled Big Baler $125,000
Steffan wide base Loader 18,000
Caterpillar Hay Squeeze 30,000

Clalmed equipment cost: $173,000.
(Accountant’s Certification was provided.)

Description of Farm QOperation Plan to Reduce Open Field Burning

The applicant hag 2,500 acres of perennial grass seed under
cultivation. The applicant states that prior to initiating
alternative fire sanitation methods as many acres were open field
burned as the weather and smoke management program would permit.

One alternative the applicant has incorporated into the field
management plan is to bale the straw immediately after harvest, load
the bales, transport the bales to storage and market the bales to a
gstraw broker. To decrease the acreage open field burned and increase
the acreage baled the applicant purchased the equipment addressed in
thig application. The applicant projects the equipment capacity at
500 acres. In addition, the Bilg Baler and wide base loader will
enable the applicant to bale steep terrain common to the Silverton
area.
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' Procedural Regquirements

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:

Purchase of the equipment was substantially completed on June 25,
1994, The application was submitted on December 22, 1924; and the
application for final certification was found to be complete on
January 3, 1995. The application was filed within two years of
substantial completion of the equipment.

Evaluation of Application

a. The equipment isg eligible under ORS 468.150 because the equipment
is an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial quantity of
air pollution. This reduction is accomplished by reduction of
‘air contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in OAR 340-26-013; and, the facility’s qualification as
a '"pollution control facility", defined in OAR 340-16-
025(2) (f) (A) : "Equipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incoxporating grass straw or straw based products which will
result in reduction of open field burning."

b. Eligible Cogt Findings

In determining the percent of the pollution control facility cost
allocable to pollution control, the following factors from ORS
468.190 have been considered and analyzed as indicated:

1) The extent to which the facility is used to recover and
convert waste products into a salable or usable commodity.

The equipment promotes the conversion of a waste product
(straw) into a salable commodity by providing access to
steep terrain for baling and loading operations.

2) The estimated annual percent return on the investment in the
equipment.

There is no annual return on the investment as applicant
c¢laims no gross annual income.

3) The alternative methods, equipment and costs for achieving
the same pollution control cobjective.
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The method chosen is an accepted method for reduction of air
pollution. The method is one of the least costly, most
effective methods of reducing air pollution.

4) Any related savings or increase in cosgts which occur or may
occur as a result of the purchase of the equipment.

There is an increase operating costg of $12,194 to annually
maintain and operate the equipment. Thesge costs were
congidered in the return on investment calculation.

5) Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, control or reduction of air
pollution.

There are no other factors to consider in establishing the
actual cost of the egquipment properly allocable to
prevention, control or reduction of air pollution.

The actual cost of the equipment properly allocable to pollution
control as determined by using these factors is 100%.

6. Summation

a. The equipment was constructed in accordance with all regulatory
deadlines.

b. The equipment is eligible under ORS 468.150 as an approved
alternative method for field sanitation and straw utilization and
disposal that reduces a substantial quantity of air pollution as
defined in ORS 468A.005.

¢. The facility complies with DEQ statutes and rules.

d. The portion of the equipment that 1s properly allocable to
peollution control is 100%.

7. The Department of Agriculture’s Recommendation

Baged upon-these findings, it is recommended that a Pollution Control
Facility Certificate bearing the cost of $173,000 with 100% allocated
to pollution control, be issued for the equipment c¢laimed in Tax
Credit Application No. T-4338.

James Britton, Manager

Smoke Management Program
Natural Resources Division
Oregon Department of Agriculture
(503) 378-6792

January 3, 1995




Application No. T-4343

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Louls L. Kokkeler
28180 Highway 36
Junction City, Oregon 97448

The applicant owns and operates a grass seed farm operation in Lane
County, Oregon.

Application was made for tax credit for air pollution control
equipment.

Degcription of Facility

The equipment described in this application is located at 28180
Highway 36, Junction City, Oregon. The equipment is owned by the
applicant.

John Deere Model 8850 4WD 300hp Tractor $53,250
John Deere Model 120 20’ Flail 12,500
I.H. Model 800 10 bottom moldboard plow 7,000

Claimed equipment cost: §$72,750.
(Accountant’s Certification was provided.)

Description of Farm Operation Plan to Reduce Open Field Burning

The applicant has 2,100 perennial and 700 annual acres of grass seed
under cultivation. Prior to initiating alternatives to thermal
ganitation the applicant open field burned as many acres as the smoke
management program and weather permited.

The functions of the alternative to open field burning selected by
the applicant include 1) baling off the bulk straw by a custom bkaler,
2) flail chopping the remaining residue and stubble, 3) plowing down
the flailed straw, and 4) preparing the seed bed by harrowing.

The alternative is used on 700 acres of annual grass seed fields and,
due to the shorter stand life related to non-burning, 300 acres of
perennial grass seed £fields. The increase 1in annual ground
preparation required purchase of the additional equipment addressed
in this tax credit application.
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Procedural Requirements

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:

Purchase of the equipment was substantially completed on January 5,
1993. The application was submitted on January 4, 1995; and the
application for final certification was found to be complete on
January 12, 1995. The application was filed within two years of
gubgstantial completion of the equipment.

Evaluatiqn of Application

a. The equipment is eligible under ORS 468.150 because the equipment
is an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial gquantity of
alr pollution. This reduction is accomplished by reduction of
alr contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in OAR 340-26-013; and, the facility’s qualification as
a "pollution control facility", defined in OAR 340-16-
025 (2) (£) (A): "Equipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incorporating grass straw or straw based products which will
result in reduction of open field burning."

b. Eligible Cost Findings

In determining the percent of the pollution control facility cost
allocable to pollution control, the. following factors from ORS
468.190 have been considered and analyzed as indicated:

1} The extent to which the facility is used to recover and
convert waste products into a salable or usable commodity.

The equipment does not recover or convert waste products
into a salable or usable commodity.

2) The estimated annual percent return on the investment in the
egquipment.

There is no annual return on the investment ag applicant
claims no gross annual income.

3) The alternative methods, equipment and costs for achieving
the same pollution control objective.

The method chosen is an accepted method for reduction of air
pollution. The method is one of the least costly, most
effective methods of reducing air pollution.
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Any related savings or increase in costs which occur or may
occur as a result of the purchase of the eguipment.

There is an increase operating costs of $14,541 to annually
maintain and operate the equipment. Thegse costs were
considered in the return on investment calculation.

Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, control or reduction of air
pollution.

The percentage of the tractor allocable to pollution control
is 100% as the alternative to field burning annual average
operating hours (60%) 1s greater than the established
average annual operating hours (450).

The actual cost of the equipment properly allocable to pollution
control as determined by using these factors is 100%.

6. Summation

a. The equipment was constructed in accordance with all regulatory
deadlines.

b. The

equipment is eligible under ORS 468.150 as an approved

alternative method for field sanitation and straw utilization and
disposal that reducesg a substantial quantity of air pollution as
defined in ORS 468A.005.

c¢. The

d. The

facility complies with DEQ statutes and rules.

porticon of the equipment that is properly allocable to

pollution control is 100%.

7. The Department of Agriculture’g Reccommendation

Based upon these findings, it is recommended that a Pollution Control
Facility Certificate bearing the cost of $72,750 with 100% allocated
to pollution control, be issued for the equipment claimed in Tax
Credit Application No. T-4343.

James Britton, Manager

Smoke Management Program

Natural Resources Division
Oregon Department of Agriculture
(503) 378-6792 '

January 12,

1995




State of Oregon |
Department of Environmental Quality | Memorandum

Date: March 2, 1995

To: Environmental Quality Commissioners
From: Claudia Taylor
Subject: Tax Credit Review Reports for Field Burning

Attached are revised copies of the five Field Burning Review Reports for the March 3, 1995
EQC meeting. In the transmittal/retrieval/"cut & move" of these documents some errors
were made. These errors have been corrected and new reports provided.

Thank you for your attention to this revision.




Application No. T-4327

State of Oregen
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

4,

5.

Applicant

Martin Richards
3459 SE Baldwin Drive
Madras, Cregon 97741

The applicant owns and operates a grass seed farm operation in Jefferson County,
Oregomn.

Application was made for tax credit for air pollution control equipment.

Description of Facility

The equipment described in this application is a Case IH 7120 2wd, 150hp tractor,
located at 3459 SE Baldwin Drive, Madras, Oregon. The equipment is owned by the
applicant.

Claimed equipment cest: $85,450.
(Accountant’s Certification was provided).

Description of Farm Operation plan to Reduce Open _Field Burning

The applicant has 130 acres of perennial grass seed under cultivation. Prior to
initiating altermatives to thermal sanitation the applicant open field burned as
many acres as the Jefferson County smoke management program and weather permitted.

The applicant states that the straw from all fields is now baled, stacked and socld.
The remaining residue and stubble is then flail chopped and the fields are propane
flamed. The tractor (118hp) the applicant owned when he purchased the flail was
not large encugh to pull the flail so this tractor (150hp) was purchased to.ensure
timely tizatment of the fields.

Procedural Requirements

The'equipment is governed by ORS 468.150 through 4£8.150 and by OAR Chapter 340,
Division 16. The equipment has met all statutory deadlines in that:

Purchase of the equipment was substantially completed on November 28, 19%4. The
application was. submitted on November 28, 1994; and the application for final
certification was found to be complete on December 20, 1994. The application was
filed within two years of substantial completion of the eguipment.

Evaluation of Application

a. The equipment is eligible under ORS 468.150 because the equipment is an
approved alternative method for field sanitation and straw utilization and
disposal that reduces a substantial quantity of air pollution. This reduction
is accomplished by reduction of air contaminants, defined in ORS 46B8A.005; by
reducing the maximum acreage to be open burned in the Willamette Valley as
required in OARR 340-26-013; and, the facility’'s qualification as a "pollution
control facility", defined in OAR 340-16-025(2) (£) (A): "Equipment, facilities,
and land for gathering, densifying, processing, handling, storing,
transporting and incorporating grass straw or gtraw based products which will
result in reduction of open field burning."
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Eligible Cost Findings

In determining the percent of the pollution control facility cost allocable
to pollution control, the following factors from QRS 468.190 have been
censidered and analyzed as indicated: . -

1)

3}

4)

5}

The extent to which the facility is used to recover and convert waste
products into a salable or usable commodity.

The equipment does not recover or convert waste products into a salable
or usable commodity.

The estimated annual percent return on the investment in the equipment.

There is no annual return on the investment as applicant claims no gross
annual income.

The alternative methods, egquipment and costs £for achieving the same .
peliution control objective.

The method chosen is an accepted method for reduction of air pollution.
The method is one of the least costly, most effective methods of reducing
air pollution.

Any related savings or increase in costs which occur or may occur as a
regult of the.purchase of the egquipment.

There are no savings or increase in costs as a result of the equipment.

Any other factors which are relevant in establishing the portion of the
actual cost of the facility properly allocable to the preventicn, centrol
or reduction of air pollution.

The established average annual operating hours for tractors is set at 450
hours. To obtain a total percent allocable, the annual operating hours
per implement used in reducing acreage open field burned is a follows:

Acres Machinery Annual
Implement " Worked Capacity Cperating Hours
Baler 130 4 33
Flail Chopper 130 6 22
Harrow 130 7 19
Propane Flamer 130 10 13
- Total Annual Operating Hours ‘ 87

The total annual operating hours of 87 divided by the awverage annual
operating hours of 450 produces a percent allocable of 19%.

The actual cost of the equipment properly allocable to pollution control as
determined by using these factors is 19%.

The equipment was constructed in accordance with all regulatory deadlines.

The equipment is eligible under ORS 468.150 as an approved altermative method

for field sanitation and straw utilization and dispesal that reduces a

substantial quantity of air pollution as defined in ORS 468A.005.
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c. The facility complies with DEQ statutes and rules.

d. The portion of the equipment that is properly allocable to pollution control
is 19%.

7. The Degértment of Agriculture’s Recommendation

Based upon these findings, it is recommended that a Pollution Control Facility
Certificate bearing the cost of $8B5,450 with 19% allocated to pollution control,
be issued for the equipment claimed in Tax Credit Application No. T-4327.

James Britton, Manager

Smoke Management Program

Natural Resocurces Division
Oregon Department of Agriculture
(503) 378-6792

December 20, 1594




Application No. T-4331

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

4

Applicant

Stanley Goffena
22775 SW Broadmead Road
Amity, Oregon 97101

The applicant owns and operates a grass seed farm operation in
Yamhill County, Oregomn.

Application was made for tax credit for air pollution control
equipment.

Description of Facility

The eduipment described in this application is a Rear’s 40’ wheel
rake, located at 22775 SW Broadmead Road, Amity, Oregon.  The
equipment is owned by the applicant. .

Claimed equipment cost: $11,222.
(Accountant provided copies. of the invoice and cancelled check) . .

.‘Descrigtion of Farm Cperation Plan tc Reduce Open Field Burning

The applicant has 1,500 acres of perennial grass seed under
cultivation. Pricr to initiating alternatives to thermal sanitation
the applicant open field burned as many acres as the smoke management
program and weather permitted.

The original alternative selected involved removing the bulk straw
from the field by custom baler or by the applicant baling when the
custom baler was unavailable, and propane flaming the remaining
residue and stubble.

Propane flaming proved to be an unsatisfactory field sanitation
method and was replaced by windrowing the remaining residue and
baling off the fields a second time. The needle rake was required
to windrow the shorter straw that remains after the first baling.

.. Procedural Reguirements

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:

Purchase of the equipment was substantially completed on August 1,
19%94. The application was submitted on December 5, 1994; and the
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application for final certification was found to be complete on
December 20, 1994. The application was filed within two years of
substantial completion of the equipment.

Evaluation of Applicaticon

a.

-

The equipment is eligible under ORS 468.150 because the equipment
is an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial quantity of
alr pollution. This reduction is accomplished by reduction of
air contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in CAR 340-26-013; and, the facility’s qualification as
a ‘'"pollution control facility”", defined in ©CAR 340-1l6-
025(2) (£) (A) : "Equipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incorporating grass straw or straw based products which will
result in reduction of open field burning."

Eligible Cost Findings

In determining the percent of the pollution control facility cost
allocable to pcllution control, the following factors from CRS
468.190 have been considered and analyzed as indicated: '

1) The extent to which the facility is used to recover and
convert waste products into a salable or usable commodity.

The equipment does not recover or convert waste products
into a salable or usable commodity.

2) The estimated annual percent return on the investment in the
equipment .

There is nc annual return on the investment as applicant
claims no gross annual income.

3) The alternative methods, equipment and costs for achieving
the same pollution control objective.

‘The method chosen is an accepted method for reduction of air
pollution. The method is one of the least costly, most
effective methods of reducing air pellution.

4) BAny related savings or increase in costs which occur or may
occur as a result of the purchase of the equipment.

There is an increase operating costs of $1,300 to annually
maintain and operate the equipment. These costs were
considered in the return on investment calculation.
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5) Any other factors which are relevant in establishing the
portion o©of the actual cost of the facility properly
allocable to the prevention, control or reduction of air
pollution. ‘

There are no other factors to consider in establishing the
actual cost of the equipment properly allocable to
prevention, control or reduction of air pollution.

The actual cost of the equipment properly allccable to pollution
control as determined by using these factors is 100%.

6. Summation'

a.

The equipment was constructed in accordance with all regulatory
deadlines.

The equipment is eligible under ORS 468.150 as an approved
alternative method for field sanitation and straw utilization and
disposal that reduces a substantial quantity of air pollution as
defined in ORS 468A.005.

The facility complies with DEQ statutes and rules.

The portion of the equipment that is properly allocable to
pollution control is 100%.

7. [The Department of Agriculture’s Recommendation

Based upon these findings, it is recommended that a Pollution Contrel
Facility Certificate bearing the cost of $11,222 with 100% allocated
to pollution control, be issued for the equipment claimed in Tax
Credit Application No. T-4331.

James Britton, Manager

Smoke Management Program

Natural Resources Division
Oregon Department of Agriculture

(503)

378-6792

December 20, 1994




Application No. T-4332

State of OQregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant -

Robert McKee
24903 SW Perrydale
Amity, Oregon 97101

The applicant owns and operates a grass seed farm operation in
Yamhill County, Oregomn.

Application wags made for tax credit for air pollution control
equipment.

Description of Facility

The equipment described in this application is a John Deere 20 foot
rotary chopper, located at 24903 SW Perxrydale, Amity, Oregon. The
equipment is owned by the applicant.

Claimed equipment cost: $13,966.
(Accountant provided copies of the whole goods invoice and cancelled
check) .

Description of Farm Operation Plan to Reduce Open Field Burning

The applicant has 1,500 acres of perennial grass seed under
cultivaticn. Prior to initiating alternatives to thermal sanitation
the applicant open field burned as many acres as the smoke management
program and weather permitted.

The initial alternative selected by the applicant involved removal
of the straw by custom baler or by the applicant, when the custom
baler’s service was unavailable, and propane flaming the remaining
residue and stubble.

The John Deere chopper enables the applicant to flail the residue and
stubble into very fine particles that will decompose over the fall,
winter, and spring seasons. This method allows the applicant to
continue the reduction in open field burning without substituting
propane flaming.

. Procedural Requirements

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:
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Purchase of the equipment was substantially completed on July 1,
1994, The application was submitted on December 5, 1594; and the
application for final certification was found to be complete on
December 20, 1994. The application was filed within two years of
substantial completion of the equipment.

-

Evaluation of Application

a. The equipment is eligible under ORS 468.150 because the equipment
igs an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial quantity of
air pollution. This reduction is accomplished by reduction of
alr contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in OAR 340-26-013; and, the facility’s qualification as
a "polluticn control facility", defined in OAR 340-16-
025(2) {f) (A) : "Equipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incocrporating grass straw or straw based products which will
result in reduction of open field burning."

b. Eligible Cost Findings

In determining the percent of the pollution.control'facility cost
allocable to pollution control, the following factors from ORS
468.190 have been considered and analyzed as indicated:

1) The extent to which the facility 1is used to recover and
convert waste products into a salable or usable commodity.

The egquipment promotes- the conversicn of a waste product

. {straw) into a usable commodity by providing the means to
reduce the residue and stubble into fine particles that
decompose over the fall, winter, and spring seasons.

2) The estimated annual percent return on the investment in the
equipment,

There 1is no annual return on the investment ag applicant
claims no gross annual income.

3} The alternative methods, equipment and costs for achieving
the same pollution control objective.

The method chosen is an accepted method for reduction of air
pollution. The method is one of the least costly, most
effective methods of reducing air pollution.

4) Any related savings or increase in costs which occur or may
cccur as a result of the purchase of the equipment.
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There is an increase operating costs of $2,350 to annually
maintain and operate the eqguipment.  These costs were
considered in the return on investment calculation.

5) Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the preventlon, control or reduction of air
pollution.

There are no other factors to consider in establishing the
actual cost of the equipment properly allocable to
prevention, control or reduction of air pollution.

The actual cost of the equipment properly allocable to pollution
contrcl as determined by using these factors is 100%.

6. Summation

"a. The equipment was constructed in accordance with all regulatory
deadlines.

b. The equipment is eligible under ORS 468.150 as an approved
alternative method for field sanitation and straw utilization and
disposal that reduces a substantial quantity of air pollution as
defined in ORS 468A.005. '

c. The facility complies with DEQ statutes and rules.

d. The portion of the equipment that is properly allocable to
pollution control is 100%.

7. The Department of Agriculture’s Reccmmendation

Based upon these f£indings, it is recommended that a Pollution Control
Facility Cerxtificate bearing the cost of $13,966 with 100% allocated
to peollution control, be issued for the equipment claimed in Tax
Credit Application No. T-4332.

James Britton, Manager

Smoke Management Program
Natural Resources Division
Oregon Department of Agriculture
(503} 378-6792

December 19, 19%4




Application No. T-4338

State of Oregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Indian Brook, Inc.
13512 Doerfler Road SE
Silverton, Oregon 97381

The applicant owns and operates a grass seed farm operation in Marion
County, Oregon.

Application was made for tax credit for air pollution control
equipment.

Description of Facilitvy

The equipment described in this application is located at 13512
Decerfler Rcad SE, Silverton, Cregon. The equipment is owned by the
applicant.

Steffan model 1590 self-propelled Big Baler $125,000

Steffan wide base Loader 18,000
Caterpillar Hay Squeeze 30,000

Claimed equipment cost: $173,000,
(Accountant’s Certification was provided.)

Degcription of Farm Operation Plan to Reduce Open Field Burning

The applicant has 2,500 acres of perennial grass seed under
cultivation. The applicant states that prior to initiating
alternative fire sanitation methods as many acres were open field
burned as the weather and smoke management program would permit.

One alternative the applicant has incorporated into the field
management pian is to bale the straw immediately after harvest, load
the bales, transport the bales to storage and market the bales to a
straw broker. To decrease the acreage open field burned and increase
the acreage baled the applicant purchased the equipment addressed in
this application. The applicant projects the equipment capacity at
500 acres. In addition, the Big Baler and wide base loader will
enable the applicant to bale steep terrain common to the Silverten
area.
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Procedural Regquirements

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:

P

Purchase of the equipment was substantially completed on June 25,
1994. The application was submitted on December 22, 1994; and the
application for final certification was found to be complete on
January 3, 1995. The application was filed within two years of
substantial completion of the equipment.

Evaluation of Application

a. The equipment is eligible under CORS 468.150 because the equipment
is an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial guantity of
alr peolluticon. This reduction is accomplished by reduction of
alr contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in OAR 340-26-013; and, the facility’s qualification as
a ‘"pollution contrcl facility", defined in OARR 340-16€-
025(2) (£} (A): "Equipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incorporating grass straw or straw based products which will
result in rfeduction of open field burning."

b. Eligible Cost Findings

In determining the percent of the pollution control facility cost
allocable to pollution control, the feollowing factors from ORS
468.190 have been considered and analyzed as indicated:

1} The extent to which the facility is used to recover and
convert waste products into a salable or usakble commodity.

The equipment promotes the conversion of a waste product
(straw} into a salable commodity by providing access to
steep terrain for baling and loading operations.

2) The estimated annual percent return on the investment in the
equipment. o

Applicant claims greoss annual income of $55,246 an annual
operating expenses of $67,440 with an negative annual cash
flow of §12,194. Therefore, there is no annual percent
return on the investment as applicant claims a negative
gross annual income. ’

3) The alternative methods, equipment and costs for achieving
the same pollution control objective.
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The method chosen is an accepted method for reduction of air
pollution. The method is one of the least costly, most
gffective methods of reducing air peollution.

4) Any related savings or increase in casts which occur or may
occur as a result of the purchase of the equipment.

There 1s an increase operating costs of $12,1394 to annually
~maintain and operate the equipment. These costs were
considered in the return on investment calculation.

S) Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, control or reduction of air
pollution.

There are no other factors tc consider in establishing the
actual cost of the equipment properly allocable to
prevention, control or reduction of air pollution.

The actual cost of the equipment properly allccable to polluticn
control as determined by using these factors is 100%.

6. Summation

a. The equipment was constructed in accordance with all regulatory
deadlines.

b. The equipment is eligible under ORS 468.150 as an approved
alternative method for field sanitation and straw utilization and
disposal that reduces a gubstantial quantity of air pellution as
defined in ORS 468A.005.

¢. The facility complies with DEQ statutes and rules,

d. The portion of the equipment that is properly alleccable to
pollution control is 100%.

7. The Department of Agriculture’s Recommendation

Based upon these findings, it is recommended that a Pollution Control
Facility Certificate bearing the cost of $173,000 with 100% allocated
to pollution contrcl, be issued for the equipment claimed in Tax
Credit Application No. T-4338.

James Britton, Manager

Smoke Management Program

Natural Resources Division
Oregon Department of Agriculture
{503) 378-6792

January 3, 1995




Application No. T-4343

State of QOregon
Department of Environmental Quality

TAX RELIEF APPLICATION REVIEW REPORT

Applicant

Louis L. Kokkeler

28180 Highway 36

Junction City, Oregon 97448

The applicant owns and operates a grass seed farm operation in Lane
County, Oregon.

Application was made for tax credit for air pollution centrol
equipment.

Descripticon of Facilitwv

The equipment described in this application is located at 28180
Highway 36, Junction City, Oregon. The equipment is owned by the
applicant. '

John Deere Mcdel 8850 4WD 300hp Tractor - $53,250
John Deere Model 120 20’ Flail : 12,500
I.H. Model 800 10 bottom moldboard plow 7,000

Claimed equipment cost: $72,750.
(Accountant’s Certification was provided.)

Degcription of Férm Operation Plan to Reduce Open Field Burning

The applicant has 2,100 perennial and 700 annual acres of grass seed
under cultivation. Prior to i1nitiating alternatives to thermal
sanitation the applicant open field burned as many acres as the smoke
management program and weather permited.

The functions of the altermative to open field burning selected by
the applicant include 1} baling off the bulk straw by a custom baler,
2) flail chopping the remaining residue and stubble, 3) plowing down
the flailed straw, and 4) preparing the seed bed by harrowing.

The alternative is used on 700 acres of annual grass seed fields and,
due to the shorter stand life related to non- burnlng, 300 acres of
perennial grass seed fields. The increase in annual ground
preparation required purchase of the additional equipment addressed
in this tax credit application.
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Procedural Reguirements

The equipment is governed by ORS 468.150 through 468.190 and by OAR
Chapter 340, Division 16. The equipment has met all statutory
deadlines in that:

Purchase of the equipment was substantially completed on January 5,
1993. The application was submitted on January 4, 1595; and the
application for final certification was found to be complete on
January 12, 1995. The application was filed within two years of
substantial completion of the equipment.

Evaluation of Application

a. The equipment is eligible under ORS 468.150 because the equipment
is an approved alternative method for field sanitation and straw
utilization and disposal that reduces a substantial quantity of
alr pollution. This reduction is accomplished by reduction of
alr contaminants, defined in ORS 468A.005; by reducing the
maximum acreage to be open burned in the Willamette Valley as
required in QAR 340-26-013; and, the facility’'s qualification as
a "pollution <control facility", defined in OAR 340-16-
025(2) (£) (A): "BEquipment, facilities, and land for gathering,
densifying, processing, handling, storing, transporting and
incorporating grass straw or straw based products which -will
result in reduction of open field burning."

b. Eligible Cost Findings

In determining the percent of the pollution contrel facility cost
allocable to pollution contreol, the following factors from ORS
468.190 have been considered and analyzed as indicated:

1) The extent to which the facility is used to recover and
convert waste products into a salable or usable commodity.

The equipment does not recover or convert waste products
into a salable or usable commodity.

'2) The estimated annual percent return on the investment in the
equipment.

There 1s no annual return on the investment as applicant
claims no gross annual income.

3} The alternative methods, equipment and costs for achieving
the same pollution contrel objective.

The method chosen is an accepted method for reduction of air
pollution. The method is one of the least costly, most
effective methods of reducing air pollution.
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Any related savings or increase in costs which occur or may
occur as a result of the purchase of the equipment.

There is an increase operating costs of $14,541 to annually
maintain and operate the equipment. These costs were

~consglidered in the return on investment calculation.

Any other factors which are relevant in establishing the
portion of the actual cost of the facility properly
allocable to the prevention, control or reduction of air
pollution.

The percentage of the tractor allccable to pollution control
is 100% as the alternative to field burning annual average
operating hours (609) 1is greater than the established
average annual operating hours (450).

The actual cost of the equipment properly allocable to pollution
control as determined by using these factors is 100%.

6. Summation

a. The equipment was constructed in accordance with all regulatory
deadlines.

b. The

equipment is eligible under ORS 468.150 as an approved

alternative method for field sanitation and straw utilization and
disposal that reduces a substantial quantity of air pollutiocon as
defined in ORS 468A.005.

c. The

d. The

facility complies with DEQ statutes and rules.

portion of the equipment that is properly allocable to

pollution control is 100%.

7. The Department of Agriculture’s Recommendation

Based upon these findings, it is recommended that a Pollution Control
Facility Certificate bearing the cost of $72,750 with 100% allocated
to pollution control, be issued for the equipment claimed in Tax
Credit Application No. T-4343.

James Britton, Manager

Smoke Mdnagement Program

Natural Resources Division
Oregon Department c¢f Agriculture
(5302) 378-6792

January 12,

1995




Environmental Quality Commission
Rule Adoption Item

[J Action Item Agenda Item C
U Information Item March 3, 1995 Meeting
Title:

Criteria and Procedures for Determining Conformity of General Federal Actions to State
or Federal Air Quality Implementation Plans

Summary:

These rules would ensure that certain non-transportation federal actions which emit
significant amounts of air pollution are consistent with the air quality requirements
contained in the Oregon State Implementation Plan. This proposed rulemaking
establishes new rules based on federal Clean Air Act requirements and which follow
general conformity rules already adopted by the Environmental Protection Agency.
These proposed conformity requirements go beyond the federal rules to address.
prescribed forest burning on federal lands in Oregon, since this source has the potential
to significantly impact air quality.

Department Recommendation:
The Department recommends that the Commission adopt these rules.

Report Author Divisigh
January 9, 1995
fAccommodations for disabilities are available upon request by contacting the Public

Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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State of Oregon
Department of Environmental Quality Memorandum’

Date: January 9, 1995
To: Environmental Quality Commission
From: Lydia Taylor, Interim Director \}Qﬁééza:?;ﬁﬁ Lar
Subject:  Agenda Item C, March 3, 1995, EQC Meeting

Criteria and Procedures for Determining Conformity of General Federal
Actions to State or Federal Air Quality Implementation Plans

Background

On November 15, 1994, the Director authorized the Air Quality Division to proceed to
a rulemaking hearing on proposed rules which would adopt a new rule for determining
the conformity of general federal actions with the requirements of the Oregon State
Implementation Plan (SIP).

Pursuant to the authorization, hearing notice was published in the Secretary of State’s
Bulletin on December 1, 1994. The Hearing Notice and informational materials were
mailed to the mailing list of those persons who have asked to be notified of rulemaking
actions, and to a mailing list of persons known by the Department to be potentially
affected by or interested in the proposed rulemaking action on November 30, 1994.

A Public Hearing was held January 4 and 5, 1995, in La Grande, Portland, and
Medford, Oregon, with Brian Finneran and Howard Harris serving as Presiding Officers.
The Presiding Officer’s Report (Attachment C) indicates that no written or oral
testimony was presented at the hearings.

The deadline for written comments was January 6, 1995. No written comments were
received and no modifications were made to the rules following the public comment
petiod. :

The following sections summarize the issue that this proposed rulemaking action is
intended to address, the authority to address the issue, the process for development of
the rulemaking proposal including alternatives considered, a summary of the rulemaking
proposal presented for public hearing, a summary of the significant public comments and

tAccommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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the changes proposed in response to those comments, a summary of how the rule will
work and how it is proposed to be implemented, and a recommendation for Commission
action. '

Issue this Proposed Rulemaking Action is Intended to Address

Some federal activities such as construction projects, airport expansions, mineral
extraction, and prescribed burning have the potential to cause significant air quality
impacts and possibly conflict with state-developed strategies to meet Clean Air Act
requirements. As a result, the 1990 Clean Air Act Amendments directed the
Environmental Protection Agency and each state to promulgate rules for determining
conformity of planned federal actions with state implementation plans. In November of
1993, EPA adopted a General Conformity rule., This rule established specific criteria
and procedures for determining conformity of federal actions in areas which are out of
compliance (nonattainment areas) with National Ambient Air Quality Standards. EPA
indicated plans at an unspecified later date to propose separate conformity rules for
federal actions in attainment areas, but said that states could proceed on their own to
adopt conformity requirements for attainment areas if they so desired.-

For nonattainment areas the Department is proposing to adopt identical rules to the
federal General Conformity rules. For attainment areas the Department is proposing
conformity provisions to address PM10 emissions from prescribed burning on federal
lands, since this the largest man-caused source of PM10 emissions in attainment areas,
and the source with the greatest potential of violating SIP requirements. The proposed
provisions for prescribed burning will ensure that this activity continues to meet SIP
requirements relating to National Ambient Air Quality Standards, Prevention of
Significant Deterioration, and Visibility Protection.

Relationship to Federal and Adjacent State Rules

This proposed rulemaking is required under the 1990 Clean Air Act Amendments, and
follows general conformity rules already adopted by the Environmental Protection
Agency (EPA).

Authority to Address the Issue

ORS 468.020 and 468A.035
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Process for Development of the Rulemaking Proposal (including Advisory Committee
and alternatives considered)

Since federal agencies are already subject to the federal General Conformity rules in
nonattainment areas, and the Department is proposing identical rules (except for
attainment area prescribed burning), no advisory committee review of these proposed
rules was warranted. The proposed conformity provisions for federal actions associated
with prescribed burning in attainment areas were developed with the assistance of
representatives from the two affected federal agencies - the USDA Forest Service, and
USDI Bureau of Land Management (BLM).

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of
Significant Issues Involved.

EPA’s current general conformity rule applies to certain planned federal actions in
nonattainment areas which emit any criteria poltutant (carbon monoxide, PM10, nitrogen
dioxide, sulfur dioxide, ozone, and lead) for which the area is designated as
nonattainment. The rule exempts federal actions which are permitted under the New
Source Review or Prevention of Significant Deterioration programs, as these actions are
"presumed to conform”. The rule also exempts federal actions with associated emissions
below specified "significance" or de minimis levels, which are based on the Clean Air
Act’s "major stationary source” definitions. The rule provisions proposed by the
Department for attainment areas apply only to PM10 emissions from prescribed burning
on federal lands, with the de minimis level for triggering the conformity analysis for
prescribed burning is the same as in nonattainment areas (100 tons/PM10).

Both rule provisions are identical in that they require the federal agency to make the
conformity determination, and to notify state and local air quality agencies as well as the
general public as to the findings. The Department’s role is primarily to review and
comment on the conformity determinations.

Summary of Significant Public Comment and Changes Proposed in Response

No comments were received and no changes were made to the proposed rules.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

Under the general conformity rule, the federal agency proposing a project or activity in a
nonattainment area must first determine if the associated emissions exceed the de
miminis or applicability Ievel for the pollutant(s) for which the area was designated as
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nonattainment. In attainment areas, the federal agency (the Forest Service or BLM)
would determine if the emissions from the prescribed burning activity being planned
would exceed the PM10 de minimis level of 100 tons. If so, the federal agency would
then prepare a conformity determination and send it to the Department for review and
comment. The federal agency would also be required to sohc1t and respond to public
comments on its conformity determinations.

The Department expects most of conformity determinations it reviews will be associated
with prescribed burning activity in attainment areas. The DEQ Headquarters currently
reviews air quality impact analyses prepared by the Forest Service and BLM for
prescribed burning activities under the National Environmental Protection Act (NEPA)
requirements, and expects to replace this review process with conformity determination
reviews. No additional DEQ staff to perform these duties is anticipated at this time.
The Department expects very few conformity determinations associated with federal
actions in nonattainment areas, since the majority of federal actions are likely to be
either transportation related, and therefore subject to the Department’s proposed
Transportation Conformity rules, or general actions that fall below the applicability
level.

A DEQ Headquarters’ staff person will be trained in-house on the proposed general
conformity rules. Training for affected federal agencies in nonattainment areas is not
needed since these agencies have already been subject to the federal rule. The
Department will be working with the Forest Service and BLM in developing guidance
related to the implementation of the provisions pertaining to prescribed burning in
attainment areas.

Recommendation for Commission Action

It is recommended that the Commission adopt the rules regarding general conformity as
presented in Attachment A of the Department Staff Report.

Attachments

A. Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:

Legal Notice of Hearing

Public Notice of Hearing (Chance to Comment)
Rulemaking Statementis (Statement of Need)
Fiscal and Economic Impact Statement

Land Use Evaluation Statement

LW, I S FS T S
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6. Questions to be Answered to Reveal Potential Justification for
Differing from Federal Requirements
C. Presiding Officer’s Report on Public Hearing
D. Rule Implementation Plan

Reference Documents {available upon request)

Code of Federal Regulations, Title 40, Parts 6, 51, and 93, Determining
Conformity of General Federal Actions to State or Federal Implementation Plans,
November 30, 1993,

Approved: ,
Section: v M{/}/ﬁ/ﬂ/ﬂ%
Division: ¢ b, :

Report Prepared By:  Brian Finneran
Phone: 229-6278
Date Prepared: January 9, 1995
BE:bf

rev: 2/10




340-20-1500
340-20-1510
340-20-1520
340-20-1530
340-20-1540
340-20-1550
340-20-1560
340-20-1570
340-20-1580
340-20-1590
340-20-1600

Proposed Rule

DIVISION 20

AIR POLLUTION CONTROL

Determining Conformity of General federal Actions
to State or Federal Implementation Plans

Purpose

Definitions

Applicability

Conformity Analysis

Reporting Requirements

Public Participation

Frequency of Conformity Determinations

Criteria for Determining Conformity of General Federal Actions
Procedures for Conformity Determinations of General Federal Actions
Mitigation of Air Quality Impacts

Savings Provision

Attachment A, page 1




KEY:
BOLD: CLARIFICATIONS FOLLOWING STAPPA/ALAPCO MODEL RULE
ITALIC: CLARIFICATIONS MADE BY THE DEPARTMENT

ITALIC UNDERLINED: NEW PROVISIONS ADDRESSING ATTAINMENT AREAS

Determining Conformity of General Federal Actions to State and Federal
Implementation Plans

Purpose
340-20-1500

(1) The purpose of these rules is to implement Section 176(c) of the Clean Air Act
(CAA), as amended (42 U.S.C. 7401 et seq.) and regulations under 40 CFR Part 51
subpart W, with respect to the conformity of general federal actions to the
applicable implementation plan. Under those authorities no department, agency or
instrumentality of the federal Government shall engage in, support in any way or provide
financial assistance for, license or permit, or approve any activity which does not
conform to an applicable implementation plan. These rules set forth policy, criteria,
and procedures for demonstrating and assuring conformity of such actions to the
applicable implementation plan.

(2)  Under CAA Section 176(c) and 40 CFR Part 51 subpart W, a federal agency must
make a determination that a federal action conforms to the applicable SIP in accordance
with OAR 340-20-1500 through 1600 before the action is taken.

3 Paragraph (2) of this rule does not include federal actions where either:

(a) A National Environmental Policy Act (NEPA) analysis was completed as
evidenced by a final emvironmental assessment (EA), environmental impact
statement (EIS), or finding of no significant impact (FONSI) that was prepared
prior to January 31, 1994; or

(b) the following has been completed:

(A)  Prior to Janvary 31, 1994, an EA was commenced or a contract was
awarded to develop the specific environmental analysis;

(B)  Sufficient environmental analysis is completed by March 15, 1994 so that
the federal agency may determine that the federal action is in conformity
with the specific requirements and the purposes of the applicable SIP
pursuant to the agency’s affirmative obligation under Section 176(c) of the
Clean Air Act (Act); and

(C) A written determination of conformity under Section 176(c) of the Act has
been made by the federal agency responsible for the federal action by
March 15, 1994,
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(4)  Notwithstanding any provision of OAR 340-20-1500 through 1600, a determination that
an action is in conformance with the applicable implementation plan does not exempt the
action from any other requirements of the applicable implementation plan, the NEPA,
or the Act.

Definitions

340-20-1510

As used in OAR 340-20-1500 through 1600:

(1)

(2)

(3)

&)

(6)
(7)
(8)

©

"Affected Federal land manager" means the federal agency or the federal official
charged with direct responsibility for management of an area designated as Class I under
the Act (42 U.S.C. 7472) that is located within 100 km of the proposed federal action.
"Applicable implementation plan or applicable SIP" means the portion (or portions) of
the applicable SIP or most recent revision thereof, which has been approved under
Section 110 of the Act, or promulgated under Section 110(c) of the Act (Federal
implementation plan), or promulgated under Section 301(d) of the Act which implements
the relevant requirements of the Act,

"Arcawide air quality modeling analysis means" an assessment on a scale that
includes the entire nonattainment or maintenance area which uses an air quality
dispersion model to determine the effects of emissions on air quality.

"Attainment or Unclassifiable area" means any area designated as attainment under
Section 107 of the Act and described in 40 CFR part §1.

"Cause or contribute to ary new violation of any standard in any area” means a federal
action that:

(a) Causes a new violation of a national ambient air quality standard (NAAQS) at a
location in a nonattainment or maintenance area which would otherwise not be in
violation of the standard during the future period in question if the federal action were
not taken; or

(b) Contributes, in conjunction with other reasonably foreseeable actions, to a new
violation of a NAAQS at a location in a nonattainment or maintenance area in a manner
that would increase the frequency or severity of the new violation.

(c) Results in consumption of the PM10 PSD Increment, or causes visibility impairment
in a federal Class I area protected under the Oregon Visibility Protection Program, as
the result of prescribed burning actions in attainment/unclassifiable areas.
Caused by, as used in the terms "direct emissions" and "indirect emissions,'
emissions that would not otherwise occur in the absence of the federal action.
"Criteria pollutant or standard" means any pollutant for which there is established a
NAAQS at 40 CFR part 50.

"Direct emissions" means those emissions of a criteria pollutant or its precursors that are
caused or initiated by the federal action and occur at the same time and place as the
action,

"Emergency” means a situation where extremely quick action on the part of the Federal
agencies involved is needed and where the timing of such federal activities makes it

means
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1)

(12)

(13)
(14)

(15)

(16)

a7

(18)

19)

impractical to meet the requirements of OAR 340-20-1500 through 1600, such as natural
disasters like hurricanes or earthquakes, civil disturbances such as terrorist acts, and
military mobilizations.

"Emissions budgets" means those portions of the applicable SIP’s projected emissions
inventories that describe levels of emissions (mobile, stationary, area, etc.) that provide
for meeting reasonable further progress milestones, attainment, and/or maintenance for
any criteria pollutant or its precursors.

"Emissions offsets", for purposes of OAR 340-20-1570, means emissions reductions
which are quantifiable, consistent with OAR 340-28-1960 through 1980, and the
applicable SIP attainment and reasonable further progress demonstrations, surplus to
reductions required by, and credited to, other SIP provisions, enforceable at both the
state and federal levels, and permanent within the timeframe specified by the program.
"Emissions that a federal agency has a continuing program responsibility for" means
emissions that are specifically caused by an agency carrying out its authorities, and does
not include emissions that occur due to subsequent activities, in performing its normal
program responsibilities, takes actions itself or imposes conditions that result in air
pollutant emissions by a non-federal entity taking subsequent actions, such emissions are
covered by the meaning of a continuing program responsibility.

"EPA" means the United States Environmental Protection Agency.

"Federal action" means any activity engaged in by a department, agency, or
instrumentality of the federal government, or any activity that a department, agency or
instrumentality of the federal government supports in any way, provides financial
assistance for licenses, permits, or approves under title 23 U.S.C. or the Federal Transit
Act (49 U.S.C. 1601 et seq.). Where the federal action is a permit, license, or other
approval for some aspect of a non-federal undertaking, the relevant activity is the part,
portion, or phase of the non-federal undertaking that requires the federal permit, license,
or approval,

"Federal agency" means a federal department, agency, or instrumentality of the federal
government.

"Increase the frequency or severity of any existing violation of any standard in any area”
means to cause a nonattainment area to exceed a standard more often or to cause a
violation at a greater concentration than previously existed and/or would otherwise exist
during the future period in question, if the project were not implemented.

"Indirect emissions" means those emissions of a criteria pollutant or its precursors that:
(a) Are caused by the federal action, but may occur later in time and/or may be farther
removed in distance from the action itself but are still reasonably foresecable; and

(b) The federal agency can practicably control and will maintain control over due to a
continuing program responsibility of the federal agency.

"Local air quality modeling analysis" means an assessment of localized impacts on a scale
smaller than the entire nonattainment or maintenance area, including, for example,
congested roadway intersections and highways or transit terminals, which uses an air
quality dispersion model to determine the effects of emissions on air quality.
"Maintenance area” means an area with a maintenance plan approved under Section 175A
of the Act.

Attachment A, page 4




(20)

21

(22)
(23)

24)

(25)

(26)

@27)

(28)

(29)

(30)

"Maintenance plan" means a revision to the applicable SIP, meeting the requirements of
Section 175A of the Act.

"Metropolitan Planning Organization (MPO)" means that organization designated as being
responsible, together with the state, for conducting the continuing, cooperative, and
comprehensive planning process under 23 U.S.C. 134 and 49 U.S.C. 1607.
"Milestone" has the meaning given in Sections 182(g)(1) and 189(c)(1) of the Act.
"National ambient air quality standards (NAAQS)" means those standards established
pursuant to Section 109 of the Act and include standards for carbon monoxide (CO), lead
(Pb), nitrogen dioxide (NO2), ozone, particulate matter (PM10), and sulfur dioxide
(802).

"NEPA" means the National Environmental Policy Act of 1969, as amended (42 U.S.C.
4321 et seq.).

"Nonattainment Area" means an area designated as nonattainment under Section 107 of
the Act and described in 40 CFR part 81.

"Precursors of a criteria pollutant" means:

(a) For ozone, nitrogen oxides (NOx), unless an area is exempted from NOx
requirements under Section 182(f) of the Act, and volatile organic compounds (VOC);
and

(b) For PM10, those pollutants described in the PM10 nonattainment area applicable SIP
as significant contributors to the PM10 levels.

"Reasonably foreseeable emissions" means projected future indirect emissions that are
identified at the time the conformity determination is made; the location of such
emissions is known and the emissions are quantifiable, as described and documented by
the federal agency based on its own information and after reviewing any information
presented to the federal agency.

"Regional water and/or wastewater projects" include construction, operation, and
maintenance of water or wastewater treatment facilities, and water storage reservoirs
which affect a large portion of a nonattainment or maintenance area.

"Regionally significant action" means a federal action for which the direct and indirect
emissions of any pollutant represent 10 percent or mwore of a nonattainment or
maintenance area’s emissions inventory for that pollutant.

"Total of direct and indirect emissions” means the sum of direct and indirect emissions
increases and decreases caused by the federal action; i.e., the "net" emissions
considering all direct and indirect emissions. The portion of emissions which are exempt
or presumed to conform under OAR 340-20-1520(5), (6), (7) or (8) are not included in
the "total of direct and indirect emissions.” The "total of direct and indirect emissions”
includes emissions of criteria pollutants and emissions of precursors of criteria pollutants.

Applicability

(1)

340-20-1520

Conformity determinations for federal actions in a nonattainment or maintenance area
related to transportation plans, programs, and projects developed, funded, or approved
under title 23 U.S.C. or the Federal Transit Act (49 U.S.C. 1601 et seq.) must meet the
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procedures and criteria for transportation conformity as set forth in OAR 340-20-700
et seq., in lieu of the procedures set forth in OAR 340-20-1500 through 1600,

For federal actions in a nonattainment or maintenance area not covered by paragraph
(1) of this rule, a conformity determination is required for each pollutant where the total
of direct and indirect emissions caused by a federal action would equal or exceed any of
the rates in paragraphs (4)(a) and (b) of this rule.

For federal actions involving prescribed burning in an attainment or unclassifiable
area, a conformity determination is required where the PM10 emissions generated by

the prescribed burning would equal or exceed the rate specified in paragraph (4)(c) of

this section. The federal agency taking such action shall follow anv guidance approved

by the Department after consultation with affected federal agencies associated with

determining emissions pursuant to paragraph (4)(c) of this rule.

The following emission rates apply to federal actions pursuant to paragraphs (2) and
(3) of this rule:

(a) For nonattainment areas:

Pollutant Tons per year
Ozone (VOCs or NOx):
Serious NAAS. ... s 50
Severe NAAS. .o 25
Extreme NAAS. oo e 10
Other ozone NAAs outside
an 0zomne transSport TEGIOM. .....vvevivroreeenrnnenninennn. 100

Marginal and moderate NAAs inside
an ozone transport region:

VO . 50
N K. sttt e e e 100
Carbon Monoxide: All NAAS.......ocoiiiiiiiiiiiiii s 100
SO2 or NO2: All NAAS. ..o 100
PM-10:
Moderate NAAS. ..ot e 100
Seriotus NAAS. ... 70
Ph: AL NAAS. e 25

(b) For maintenance areas:

Pollutant Tons per year

Ozone {(NOx), SO2 or NO2:
All maintenance areas..........oovovvviieireeireionienieni.. 100
Ozone (VOCs):
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Maintenance areas inside an

0ZONE transSport FeZION. .. ...oivviis v iireniieiiinreananis 50
Maintenance areas outside an

0zone transport IEZION. ... ...ovvieeiriiiiineeineinianines 100
Carbon Monoxide: All maintenance areas ...........ccooeevieves 106
PM-10: All Mmaintenance areas ..........occveveeeveeersrnneaneeres 100
Pb: All maintenance areas........co.vvvvrevirerinnreionreennnernnies 25

(c)  For prescribed burning in all attainment/unclassifiable areas:

Pollutant Tons per vear
PMIO: sttt iaseutassaseaeqaeeaiussssnnnsnssssstossasassas 100

(5) The requirements of OAR 340-20-1500 through 1600 shall not apply to:
(a) Actions where the total of direct and indirect emissions are below the emissions
levels specified in paragraph (b) of this section.
(b) The following actions which would result in no emissions increase or an increase
in emissions that is clearly de minimis:

(A)  Judicial and legislative proceedings.

(B) Continuing and recurring activities such as permit renewals where
activities conducted will be similar in scope and operation to activities
currently being conducted.

(C)  Rulemaking and policy development and issuance.

(D) Routine maintenance and repair activities, including repair and
maintenance of administrative sites, roads, trails, and facilities.

(E)  Civil and criminal enforcement activities, such as investigations, audits,
inspections, examinations, prosecutions, and the training or law
enforcement personnel. .

(F)  Administrative actions such as personnel actions, organizational changes,
debt management or collection, cash management, internal agency audits,
program budget proposals, and matters relating to the administration and
collection of taxes, duties and fees.

(G)  The routine, recurring transportation of material and personnel.

(H)  Routine movement of mobile assets, such as ships and aircraft, in home
port reassignments and stations (when no new support facilities or
personnel are required) to perform as operational groups and/or for repair
or overhaul.

§)) Maintenance dredging and debris disposal where no new depths are

 required, applicable permits are required, and disposal will be at an
approved site, ‘

4)) Actions, such as the following, with respect to existing structures,
propertics, facilities and lands where future activities conducted will be
similar in scope and operation to activities currently being conducted at
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()

the existing structures, properties, facilities, and lands; for example,
relocation of personnel, disposition of federally-owned existing structures,
properties, facilities and lands, rent subsidies, operation and maintenance
cost subsidies, the exercise of receivership and conservatorship authority,
assistance in purchasing structures, and the production of coins and
currency.

The granting of leases, licenses such as for exports and trade, permits and
easements where activities conducted will be similar in scope and
operation to activities currently being conducted.

Planning, studies, and provision of technical assistance.

Routine operation of facilities, mobile assets and equipment.

Transfer of ownership, interests, and titles in land, facilities and real and
personal properties, regardless of the form or method of the transfer.
The designation of empowerment zones, enterprise communities, or
viticultural areas.

Actions by any of the federal banking agencies of the Federal Reserve
Banks, including actions regarding charters, applications, notices, licenses,
the supervision or examination of depository institutions or depository
institution holding companies, access to the discount window, or the
provision of financial services to banking organizations or to any
department, agency or instrumentality of the United States.

Actions by the Board of Governors of the Federal Reserve System or any
Federal Reserve Bank to effect monetary or exchange rate policy.
Actions that implement a foreign affairs function of the United States.
Actions (or portions thereof) associated with transfers of land, facilities,
title, and real properties through an enforceable contract or lease
agreement where the delivery of the deed is required to occur promptly
after a specific, reasonable condition is met, such as promptly after the
land is certified as meeting the requirements of the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA),
and where the federal agency does not retain continuing authority to
control emissions associated with the lands, facilities, title, or real
propetties.

Transfers of real property, including land, facilities, and related personal
property from a federal entity to another federal entity and assignments of
real property, including land, facilities, and related personal property from
a federal entity to another federal entity for subsequent deeding to eligible
applicants.

Actions by the Department of the Treasury to effect fiscal policy and to
exercise the borrowing authority of the United States.

The following actions where the emissions are not reasonably foreseeable:

(A)

(B)

Initial Outer Continental Shelf lease sales which are made on a broad scale
and are followed by exploration and development plans on a project level.
Electric power marketing activitics that involve the acquisition, sale and
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(6)

Q)

(8

transmission of electric energy.

(d) Actions in nonattainment or maintenance areas which implement a decision to
conduct or carry out a conforming program such as prescribed burning actions
which are consistent with a conforming land management plan.

Notwithstanding the other requirements of OAR 340-20-1500 through 1600, a conformity

determination is not required for the following federal actions (or portion thereof):

(2) The portion of an action that includes major new or modified stationary sources
that require a permit under the new source review (NSR) program (Section 173
of the Act or the prevention of significant deterioration (PSD) program (Title I,
part C of the Act).

(b) Actions in response to emergencies or natural disasters such as hurricanes,
earthquakes, etc., which are commenced on the order of hours or days after the
emergency or disaster and, if applicable, which meet the requirements of
paragraph (7) of this rule.

(c) Research, investigations, studies, demonstrations, or training (other than those
exempted under paragraph (5)(b) of this rule), where no environmental detriment
is incurred and/or, the particular action furthers air quality research, as
determined by the state agency primarily responsible for the applicable SIP.

(d)  Alteration and additions of existing structures as specifically required by new or
existing applicable environmental legislation or environmental regulations (e.g.
hush houses for aircraft engines and scrubbers for air emissions).

(e) Diréct emissions from remedial and removal actions carried out under the
Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA) and associated regulations to the extent such emissions either comply
with the substantive requirements of the PSD/NSR permiiting program or are
exempted from other regulation under the provisions of CERCLA and applicable
regulations issued under CERCLA. '

Federal actions which are part of a continuing response to an emergency or disaster

under paragraph (6)(b) of this rule and which are to be taken more than 6 months after

the commencement of the response to the emergency or disaster under paragraph (6)(b)

of this rule are exempt from the requirements of OAR 340-20-1500 through 1600 only

if:

(a) The federal agency taking the actions makes a writlten determination that, for a
specified period not to exceed an additional 6 months, it is impractical to prepare
the conformity analyses which would otherwise be required and the actions cannot
be delayed due to overriding concerns for public health and welfare, national
security interests and foreign policy commitments; or

(2)] For actions which are to be taken after those actions covered by paragraph (7)(a)
of this section, the federal agency makes a new determination as provided in
paragraph (7)(a) of this section.

Notwithstanding other requirements of OAR 340-20-1500 through 1600, actions specified

by individual federal agencies that have met the criteria set forth in either paragraph

(9)(a) or (9)(b) of this rule and the procedures set forth in paragraph (10) of this rule are

presumed to conform, except as provided in paragraph (12) of this rule.
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The federal agency must meet the criteria for establishing activities that are presumed to
conform by fulfilling the requirements set forth in either paragraph (a) or (b) of this
section:

(a) The federal agency must clearly demonstrate using methods consistent with this
rule that the. total of direct and indirect emissions from the type of activities
which would be presumed to conform would not:

(A)  Cause or contribute to any new violation of any standard in any area;

(B) Interfere with provisions in the applicable SIP for maintenance of any
standard;

(C)  Increase the frequency or severity of any existing violation of any standard
in any area;

(D)  Delay timely attainment of any standard or any required interim emission
reductions or other milestones in any area including, where applicable,
emission levels specified in the applicable SIP for purposes of:

(i) A demonstration of reasonable further progress;
(i) A demonstration of attainment; or
(iii) A maintenance plan; or

(b)  The federal agency must provide documentation that the total of direct and
indirect emissions from such future actions would be below the emissions rates
for a conformity determination that are established in paragraph (4) of this rule,
based, for example, on similar actions taken over recent years.

In addition to meeting the criteria for establishing exemptions set forth in paragraphs

(9)(a) or (9)a) of this rule, the following procedures must also be complied with to

presume that activities will conform:

(a) The federal agency must identify through publication in the Federal Register its
list of proposed activities that are presumed to conform and the basis for the
presumptions;

(b)  The federal agency must notify the appropriate EPA Regional Office(s), state and
local air quality agencies and, where applicable, the agency designated under
section 174 of the Act and the MPO and provide at least 30 days for the public
to comment on the list of proposed activities presumed to conform;

() The federal agency must document its response to all the comments received and
make the comments, response, and final list of activities available to the public
upon request; and

(d) The federal agency must publish the final list of such activities in the Federal
Register,

Notwithstanding the other requirements of OAR 340-20-1500 through 1600, when the

total of direct and indirect emissions of any pollutant from a federal action does not equal

or exceed the rates specified in paragraph (4) of this rule, but represents 10 percent or
more of a nonattainment or maintenance area’s total emissions of that pollutant, the

action is defined as a regionally significant action and the requirements of 340-20-1500,

and OAR 340-20-1540 through 340-20-1590 shall apply for the federal action.

Where an action otherwise presumed to conform under paragraph (8) of this rule is a

regionally significant action or does not in fact meet one of the criteria in paragraph
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(9)(a) of this rule, that action shall not be presumed to conform and the requirements of
OAR 340-20-1500 and 340-20-1540 through 340-20-1590 shall apply for the federal
action.

The provisions of OAR 340-20-1500 through 1600 shall apply in all nonattainment/
maintenance and attainment/unclassifiable areas, where applicable.

Conformity Analysis

(1)

340-20-1530

Any federal department, agency, or instrumentality of the federal government taking an
action subject to OAR 340-20-1520 (4) must make its own conformity determination
consistent with the requirements of OAR 340-20-1500 through 1600. In making its
conformity determination, a federal agency must consider comments from any interested
partiecs. Where multiple federal agencies have jurisdiction for various aspects of a
project, a federal agency may choose to adopt the analysis of another federal agency or
develop its own analysis in order to make its conformity determination.

Federal actions involving prescribed burning in attainment or unclassifiable areas and
subject to OAR 340-20-1520(4) shall follow any guidance approved by the Department
after consultation with affected federal agencies for purposes of meeting the
requirements of OAR 340-20-1500 through 1600. Such guidance may include
applicability requirements in OAR 340-20-1520, conformity criteria in OAR 340-20-
1570, and mitigation measures in OAR 340-20-1590.

Reporting Requirements

(1

@)

340-20-1540

A federal agency making a conformity determination under OAR 340-20-1570 must
provide to the appropriate EPA Regional Office(s), state and local air quality agencies
and, where applicable, affected federal land managers, the agency designated under
Section 174 of the Act and the MPO a 30 day notice which describes the proposed action
and the federal agency’s draft conformity determination on the action.

A federal agency must notify the appropriate EPA Regional Office(s), state and local air
quality agencies and, where applicable, affected land managers, the agency designated
under Section 174 of the Clean Air Act and the MPO within 30 days after making a final
conformity determination under OAR 340-20-1570.

Public Participation

(1)

340-20-1550

Upon request by any person regarding a specific federal action, a federal agency must
make available for review its draft conformity determination under GAR 340-20-1570
with supporting material which describe the analytical methods, assumptions and
conclusions relied upon in making the applicability analysis and draft conformity
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determination.

A federal agency must make public its draft conformity determination under 340-20-1570
by placing a notice by prominent advertisement in a daily newspaper of general
circulation in the area affected by the action and by providing 30 days for written public
comment prior to taking any formal action on the draft determination. This comment
period may be concurrent with any other public involvement, such as occurs in the
NEPA process.

A federal agency must document its response to all the comments received on its draft
conformity determination under OAR 340-20-1570 and make the comments and responses
available, upon request by any person regarding a specific federal action, within 30 days
of the final conformity determination.

A federal agency must make public its final conformity determination under 340-20-1570
for a federal action by placing notice by prominent advertisement in a daily newspaper
of general circulation in the area affected by the action within 30 days of the final
conformity determination.

Frequency of Conformity Determinations

(1)

@

3)

340-20-1560

The conformity status of a federal action automatically lapses 5 years from the date a
final conformity determination is reported under OAR 340-20-1540, unless the federal
action has been completed or a continuous program has been commenced to implement
that federal action within a reasonable time,

Ongoing federal activities at a given site showing continuous progress are not new actions
and do not require periodic redeterminations so long as the emissions associated with
such activities are within the scope of the final conformity determination reported under
OAR 340-20-1540.

If, after the conformity determination is made, the federal action is changed so that there
is an increase in the total of direct and indirect emissions above the levels in OAR 340-
20-1520(4), a new conformity determination is required.

Criteria for Determining Conformity of General Federal Actions

(1

340-20-1570

An action required under OAR 340-20-1520 to have a conformity determination for a
specific pollutant, will be determined to conform to the applicable SIP if, for each
pollutant that exceeds the rates in OAR 340-20-1520(4), or otherwise requires a
conformity determination due to the total of direct and indirect emissions from the action,
the action meets the requirements of paragraph (3) of this rule, and meets any of the
following requirements:
(a) For any criteria pollutant, the total of direct and indirect emissions from the
action are specifically identified and accounted for in the applicable SIP’s
attainment or maintenance demonstration;
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(c)
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(e)

For ozone or nitrogen dioxide, the total of direct and indirect emissions from the
action are fully offset within the same nonattainment or maintenance area through
a revision to the applicable SIP or a similarly enforceable measure that effects
emission reductions so that there is not net increase in emissions of that pollutant;
For any criteria pollutant, except ozone and nitrogen dioxide, the total of direct

. and indirect emissions from the action meet the requirements:

(A)  Specified in paragraph (2) of this rule, based on arcawide air quality
modeling analysis and local air quality modeling analysis; or

(B)  Meet the requirements of paragraph (1)(e) of this section and, for local air
quality modeling analysis, the requirements of paragraph (2) of this rule;

For CO or PMI10:

(A)  Where the Department or local air qualify agency primarily responsible
for the applicable SIP determines that an areawide air quality modeling
analysis is not needed, the total of direct and indirect emissions from the
action meet the requirements specified in paragraph (2) of this rule, based
on local air quality modeling analysis; or

(B)  Where the Department or local air quality agency primarily responsible
for the applicable SIP determines that an areawide air quality modeling
analysis is appropriate and that a local air quality modeling analysis is not
needed, the total of direct and indirect emissions from the action meet the
requirements specified in paragraph (2) of this rule, based on areawide
modeling, or meet the requirements of paragraph (1)(e) of this section; or

(C)  Where the Department or local air quality agency primarily responsible

* for the_applicable SIP determines that, for federal actions involving
prescribed burning in attainment or unclassifiable areas, the use of air
uality modeling for prescribed burning is not appropriate, the PMI10
emissions from the action meet the requirements specified in paragraph
(2) of this rule, based on an alternative air quality analysis approved by
the Department pursuant to OAR 340-20-1580(3)(c).

For ozone or nitrogen dioxide, and for purposes of paragraphs (1)(c)(B) and

(1)(d)(B) of this section, each portion of the action or the action as a whole meets

any of the following requirements:
(A) Where EPA has approved a revision to an area’s attainment or
maintenance demonstration after 1990 and the state makes a determination
as provided in paragraph (1)(e)(A)(1) of this section or where the state
makes a commitment as provided in paragraph (1)(e)(A)(ii) of this section:
(1) The total of direct and indirect emissions from the action (or
portion thereof) is determined and documented by the state agency
primarily responsible for the applicable SIP to result in a level of
emissions which, together with all other emissions in the
nonattainment (or maintenance) area, would not exceed the
emissions budgets specified in the applicable SIP;

(ii)  The total of direct and indirect emissions from the action (or
portion thereof) is determined and documented by the state agency
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primarily responsible for the applicable SIP to result in a level of

emissions which, together with all other emissions in the

nonattainment (or maintenance) area, would not exceed the
emissions budget specified in the applicable SIP and the State

Governor or the Governor’s designee for SIP actions makes a

written commitment to EPA which includes the following:

@D A specific schedule for adoption and submittal of a revision
to the applicable SIP which would achieve the needed
emission reductions prior to the time emissions from the
federal action would occur;

(II)  Identification of specific measures for incorporation into the
applicable SIP which would result in a level of emissions
which, together with all other emissions in the
nonattainment or maintenance area, would not exceed any
emissions budget specified in the applicable SIP;

(IIl) A demonstration that all existing applicable SIP
requirements are being implemented in the area for the
pollutants affected by the federal action, and that local
authority to implement additional requirements has been
fully pursued;

(IV) A determination that the responsible federal agencies have
required all reasonable mitigation measures associated with
their action; and

(V)  Written documentation including all air quality analyses
supporting the conformity determination;

(ili)  Where a federal agency made a conformity determination based on
a state commitment under paragraph (1){(e)}{A)(it} of this section,
such a state commitment is automatically deemed a call for a SIP
revision by EPA under Section 110(k)}(5) of the Act, effective on
the date of the federal conformity determination and requiring
response within 18 months or any shorter time within which the
state commits to revise the applicable SIP;

The action (or portion thereof), as determined by the MPO, is specifically

included in a current transportation plan and transportation improvement

program which have been found to conform to the applicable SIP under

40 CFR part 51, subpart T, or 40 CFR part 93, subpart A; and OAR

340-20-710 et seq.

The action (or portion thereof), fully offsets its emissions within the same

nonattainment or maintenance area through a revision to the applicable SIP

or an equally enforceable measure that effects emission reductions equal
to or greater than the total of direct and indirect emissions from the action
so that there is no net increase in emissions of that pollutant;

Where EPA has not approved a revision to the relevant SIP attainment or

maintenance demonstration since 1990, the total direct and indirect
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3)

(4)

emissions from the action for the future years (described in OAR 340-20-

1580(4)) do not increase emissions with respect to the baseline emissions:

(1 The baseline emissions reflect the historical activity levels that
occurred in the geographic area affected by the proposed federal
action during:

(D Calendar year 1990;

(Il)  The calendar year that is the basis for the classification (or,
where the classification is based on multiple years, the
most representative year), if a classification is promulgated
in 40 CFR part 81; or

(II) The year of the baseline inventory in the PM10 applicable
SIP;

(i)  The basecline emissions are the total of direct and indirect

emissions calculated for the future years (described in OAR 340-

20-1580(4)) using the historic activity levels (described in

paragraph (1)(e)(D)(i) of this rule and appropriate emission factors

for the future years; or
(E)  Where the action involves regional water and/or wastewater projects, such
projects are sized to meet only the needs of population projections that are
. 1n the applicable SIP.
The areawide and/or local air quality modeling analyses must:
(a) Meet the requirements in OAR 340-20-1580; and
(b) Show that the action does not:
(A)  Cause or contribute to any new violation of any standard in any area;
(B)  Increase the frequency or severity of any existing violation of any standard
In any area; or
{C)  As the result of prescribed burning actions in attainment/unclassifiable

areas, causes the consumption of the PM10 PSD Increment, or causes

visibility impairment in a federal Class I area protected under the Oregon

Visibility Protection Program.
Notwithstanding any other requirements of this rule, an action subject to OAR 340-20-
1500 through 1600 may not be determined to conform to the applicable SIP unless the
total of direct and indirect emissions from the action is in compliance or consistent with
all relevant requirements and milestones contained in the applicable SIP, such as elements
identified as part of the reasonable further progress schedules, assumptions specified in
the attainment or maintenance demonstration, prohibitions, numerical emission limits,
and work practice requirements, and such action is otherwise in compliance with all
relevant requirements of the applicable SIP.
Any analyses required under this rule must be completed, and any mitigation
requirements necessary for a finding of conformity must be identified in compliance
with OAR 340-20-1590, before the determination of conformity is made.

Procedures for Conformity Determinations of General federal Actions

340-20-1580
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(3)

The analyses required under OAR 340-20-1570 and 340-20-1580 must be based on the

latest planning assumptions.

(a) All planning assumptions must be derived from the estimates of current and
future population,
employment, travel, and congestion most recently approved by the MPO, or other
agency authorized to make such estimates, where available.

(b) Any revisions to these estimates used as part of the conformity determination,
including projected shifts in geographic location or level of population,
employment, travel, and congestion, must be approved by the MPO or other
agency authorized to make such estimates for the urban area.

The analyses required under OAR 340-20-1570 and 340-20-1580 must be based on the
latest and most accurate emission estimation techniques available as described below,
unless such techniques are inappropriate. If such techniques are inappropriate and
written approval of the EPA Regional Administrator is obtained for any modification of
substitution, they may be modified or another technique substituted on a case-by-case
basis or, where appropriate, on a generic basis for a specific federal agency program.

(a) For motor vehicle emissions, the most current version of the motor vehicle
emissions model specified by EPA and available for use in the preparation or
revision of SIPs in that state must be used for the conformity analysis as
specified in paragraphs (2)(a)(A) and (B) of this section:

(A)  The EPA must publish in the Federal Register a notice of availability of
any new motor vehicle emissions model; and

(B) A grace period of three months shall apply during which the motor vehicle
emissions model previously specified by EPA as the most current version
may be used. Conformity analyses for which the analysis was begun
during the grace period or no more than 3 years before the federal
Register notice of availability of the latest emission model may continue
to use the previous version of the model specified by EPA.

(b) For non-motor vehicle sources, including stationary and area source emissions,
the latest emission factors specified by EPA in the "Compilation of Air Pollutant
Emission Factors {(AP-42)" must be used for conformity analysis unless more
accurate emission data are available, such as actual stack test data from stationary
sources which are part of the conformity analysis.

The air quality modeling analyses required under OAR 340-20-1570 and 340-20-1580

must be based on the applicable air quality models, data bases, and other requirements

specified in the most recent version of the "Guideline on Air Quality Models"

(Revised)"(1986), including supplements (EPA publication no. 450/2-78-027R), unless:

{a)  The guideline techniques are inappropriate, in which case the model may be
modified or another model substituted on a case-by-case basis or, where
appropriate, on a generic basis for a specific federal agency program;

(b Written approval of the EPA Regional Administrator is obtained for any
modification or substitution; and

{¢)  For federal actions involving prescribed burning in attainment or unclassifiable
areas, an alternative air quality analysis has been approved by the Department,
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in_accordance with OAR 340-20-1530(2).
The analyses required under OAR 340-20-1570 and 340-20-1580 must be based on the

total of direct and indirect emissions from the action and must reflect emission scenarios

that are expected to occur under each of the following cases:

(a) The Act mandated attainment year or, if applicable, the farthest year for which
emissions are projected in the maintenance plan;

(b) The year during which the total of direct and indirect emissions from the action
for each pollutant is expected to be the greatest on an annual basis; and

(©) Any year for which the applicable SIP specifies an emissions budget.

Mitigation of Air Quality Impacts

(L

(2)

(4)
&)

(6)

(7
(8)

340-20-1590

Any measures that are intended to mitigate air quality impacts must be identified and the
process for implementation and enforcement of such measures must be described,
including an implementation schedule containing explicit timelines for implementation.
Prior to determining that a federal action is in conformity, the federal agency making the
conformity determination must obtain written commitments from the appropriate persons
or agencies to implement any mitigation measures which are identified as conditions for
making conformity determinations. Such written comments shall describe the
mitigation measures and the nature of the commitments in a manner consistent with
paragraph (1) of this rule.

Mitigation measures related to federal actions inyolving prescribed burning in
attainment or unclassifiable areas shall follow any guidance that has been approved by

the Department after consultation with affected federal agencies, in accordance with
OAR 340-20-1530(2).

Persons or agencies voluntarily comumitting to mitigation measures to facilitate positive
conformity determinations must comply with the obligations of such commitments.

In instances where the federal agency is licensing, permitting or otherwise approving the
action of another governmental or private entity, approval by the federal agency must be
conditioned on the other entity meeting the mitigation measures set forth in the
conformity determination, as provided in paragraph (1) of this rule.

When necessary because of changed circumstances, mitigation measures may be modified
so long as the new mitigation measures continue to support the conformity determination.
Any proposed change in the mitigation measures is subject to the reporting requirements
of OAR 340-20-1540 and the public participation requirements of OAR 340-20-1550.
Written commitments to mitigation measures must be obtained prior to a positive
conformity determination and ail such commitments must be fulfilled.

After the Department revises its SIP to adopt its general conformity rules and EPA
approves that SIP revision, any agreements, necessary for a conformity determination
will be both state and federally enforceable. Enforceability through the applicable SIP
will apply to all persons who agree to mitigate direct and indirect emissions associated
with a federal action for a conformity determination.
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Savings Provision
340-20-1600

The federal conformity rules under 40 CFR Part 51, Subpart W, in addition to any
existing applicable state requirements, establish the conformity criteria and
procedures necessary to meet the requirements of CAA Section 176(c) until such
time as OAR 340-20-1500 through 1600 are approved by EPA. Following EPA
approval of these rules, the state criteria and procedures in OAR 340 20-1500
through 1600 would govern conformity determinations. In addition, any previously
applicable SIP requirements relating to conformity remain enforceable until the state
revises its applicable implementation plan to specifically remove them, and that
revision is approved by EPA.
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NOTICE OF PROPOSED RULEMAKING HEARING

(Rulemaking Statements and Statement of Fiscal Impact must accompany this form.}

Department of Environmental Quality, Air Quality Division
OAR Chapter 340

DATE: TIME: LOCATION:
January 4th 7 p.m. Rooms 201 & 202, Hoke College Center, Eastern
Oregon State College, La Grande, OR
January 5th 7 p.m. 811 SW 6th Ave., Room 3A, Portland, OR
January 5th 7 p.m. 10 8. QOakdale, (Auditorium) Medford, OR
HEARINGS OFFICER(s): Brian Finneran and other TBA

STATUTORY AUTHORITY: ORS 468.020 and 468A.035

ADOPT: OAR 340-20-1500 thru OAR 340-20-1600
AMEND: OAR 340-20-047
REPEAL: none

X] This hearing notice is the initial notice given for this rulemaking action.
[l This hearing was requested by interested persons after a previous rulemaking notice.
X Auxiliary aids for persons with disabilities are available upon advance request.

SUMMARY:

These rules would ensure that federal actions which emit significant amounts of air pollution
are consistent with the air quality requirements contained in the Oregon State
Implementation Plan. This proposed rulemaking establishes new rules based on federal
Clean Air Act requirements and which follow general conformity rules already adopted by
the Environmental Protection Agency, and contains additional conformity requirements
which go beyond the federal rules to address prescribed forest burning on federal lands in

Oregon.

LAST DATE FOR COMMENT: January 5th. 1994.
DATE PROPOSED TO BE EFFECTIVE: Upon adoption by the Environmental Quality

Commission and subsequent filing with the Secretary of State.

AGENCY RULES COORDINATOR: Chris Rich, (503) 229-6775

AGENCY CONTACT FOR THIS PROPOSAL: Upon adoption by the Environmental
Quality Commission and subsequent filing
with the Secretary of State.

ADDRESS: Brian Finneran, Air Quality Division
811 S. W. 6th Avenue
Portland, Oregon 97204
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TELEPHONE: (503) 229-6278
or Toll Free 1-800-452-4011

Interested persons may comment on the proposed rules orally or in writing at the hearing. Written
comments will also be considered if received by the date indicated above.

TN

B masin W-r5- 9

Signature Date
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State of Oregon
Department of Environmental Quality Memorandum’

Date: November 10, 1994

To: Interested and Affected Public

Subject: Rulemaking Proposal - Criteria and Procedures for Determining
Conformity of General Federal Actions to State or Federal Air Quality
Implementation Plans

This memorandum contains information on a proposal by the Department of
Environmental Quality (the Department) to adopt a new rule for determining the
conformity of general federal actions with the requirements of the Oregon State
Implementation Plan (SIP). This proposed rulemaking is required under the 1990 Clean
Air Act Amendments, and follows general conformity rules already adopted by the
Environmental Protection Agency (EPA). This rule only affects federal agencies which
are proposing certain projects or activities which would emit a nonattainment pollutant
above a de minimis level in a nonattainment area, or federal agencies planning
prescribed burning on federal lands in an attainment area.

What’s in this Package?
Attachments to this memorandum provide details on the proposal as follows:
Attachment A The actual language of the proposed rule.

Attachment B The "Legal Notice" of the Rulemaking Hearing (required by
ORS 183.335).

Attachment C The official Rulemaking Statements for the proposed
rulemaking action (required by ORS 183.335).

Attachment D The official statement describing the fiscal and economic
impact of the proposed rule (required by ORS 183.335).

fAccommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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Memo To: Interested and Affected Public
November 10, 1994

Page 2
Attachment E A statement providing assurance that the proposed rule is
: consistent with statewide land use goals and compatible with
local land use plans.
Attachment F Questions to be Answered to Reveal Potential Justification for

Differing from Federal Requirements.

Hearing Process Details

You are invited to review these materials and present written or oral comment in
accordance with the following:

Date: January 4, 1995 - Hoke College Center, Rooms 201 & 202, Eastern
Oregon State College, La Grande, OR
January 5, 1995 - DEQ Headquarters, Room 3A, 811 SW 6th Ave.,
Portland, OR
January 5, 1995 - Auditorium, 10 S. Oakdale, Medford, OR

Time: 7 p.m. (all hearings)

Place: see above

Deadline for submittal of Written Comments: Thursday, January 5, 1995,

Brian Finneran is expected to be the Presiding Officer at the hearings in La Grande and
Portland, and a DEQ staff person to be announced will be the Presiding Officer at the
Medford hearing. Following the close of the public comment period, the Presiding
Officer will prepare a report which summarizes the oral testimony presented and
identifies written comments submitted. The Environmental Quality Commission (EQC)
will receive a copy of the Presiding Officer’s report and all written comments submitted.
The public hearing will be tape recorded, but the tape will not be transcribed.

If you wish to be kept advised of this proceeding and receive a copy of the

recommendation that is presented to the EQC for adoption, you should request that your
name be placed on the mailing list for this rulemaking proposal.

What Happens After the Public Comment Period Closes
The Department will review and evaluate comments received, and prepare responses.

Final recommendations will then be prepared, and scheduled for consideration by the
Environmental Quality Commission (EQC). :
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Memo To: Interested and Affected Public
November 10, 1994
Page 3

The EQC will consider the Department’s recommendation for rule adoption during one
of their regularly scheduled public meetings. The targeted meeting date for
consideration of this rulemaking proposal is January 20, 1995. This date may be delayed
if needed to provide additional time for evaluation and response to testimony received in
the hearing process. You will be notified of the time and place for final EQC action if
you present oral testimony at the hearing or submit written comment during the comment
period or ask to be notified of the proposed final action on this rulemaking proposal.

The EQC expects testimony and comment on proposed rules to be presented during the
hearing process so that full consideration by the Department may occur before a final
recommendation is made. The EQC may elect to receive comment during the meeting
where the rule is considered for adoption; however, such comment will be limited to the
effect of changes made by the Department after the public comment period in response to
testimony received. The EQC strongly encourages people with concerns regarding the
proposed rule to communicate those concerns to the Department at the earliest possible
date so that an effort may be made to understand the issues and develop options for
resolution where possible.

Background on Development of the Rulemaking Proposal

What is ithe problem

Section 176(c) of the 1990 Clean Air Act Amendments requires planned federal actions
to conform to state implementation plans (SIPs), which are the state regulatory
commitments and strategies for meeting Clean Air Act requirements. Much of the focus
in the Act is on motor vehicles and the impact of federal transportation projects on air
quality in areas which are out of compliance (nonattainment areas) with National
Ambient Air Quality Standards (NAAQS), or areas which were nonattainment and are
operating under an EPA-approved maintenance plan. The Act required EPA to
promulgate both Transportation Conformity and General Conformity rules, which EPA
adopted in November of 1993, Federal rules require each state to revise their SIPs to
incorporate transportation and general conformity requirements within one year. As a
result, concurrent with this rulemaking action the Department is also proposing adoption
of a Transportation Conformity rule in a separate rule package.

EPA’s General Conformity rule, adopted on November 30, 1993, established specific
criteria and procedures for determining the conformity of planned federal projects and
activities. In so doing EPA chose to address nonattainment and maintenance areas only,
arguing that the conformity language in the Clean Air Act gives EPA discretionary
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Memo To: Interested and Affected Public
November 10, 1994
Page 4

authority regarding the application of conformity to both nonattainment/maintenance and
attainment areas. EPA has indicated it plans to propose separate conformity rules for
attainment areas at a later date, but that states could proceed on theitr own to adopt
requirements for attainment areas if they so desired. This rule package includes
requirements for attainment areas, as described below.

Prescribed burning in Oregon is the largest man-caused source of PM10 emissions in the
attainment areas of the state. It can degrade air quality, cause adverse impacts on public
health, and impair visibility in pristine federal Class I areas. Practically none of this
activity occurs within nonattainment areas, which is the only area addressed under the
federal rules. Projections of future burning by the Forest Service indicate that a
significant increase in prescribed burning can be expected in order to address forest
health concerns and reduce the likelihood of potential catastrophic wildfires. This could
potentially violate Oregon SIP requirements involving National Ambient Air Quality
Standards (NAAQS), Prevention of Significant Deterioration (PSD), and Visibility
Protection.

Currently, state air regulations address prescribed burning only through the Western
Oregon Smoke Management Program. While federal agencies are required under
National Environmental Protection Act (NEPA) to evaluate and disclose potential air
quality impacts related to planned prescribed burns in national forests, NEPA does not
specifically prohibit the federal agency from proceeding if the planned activity does not
conform to the air quality requirements contained in the Oregon SIP.

How does this proposed rule help solve the problem

This rule would ensure that planned federal actions which emit significant amounts of air
pollution are consistent with the air quality requirements contained in the Oregon State
Implementation Plan. The Department is proposing to adopt an identical rule to the
federal General Conformity rule for nonattainment/maintenance areas.

In addition, since EPA gives states the option of going beyond the federal rule to address
conformity in attainment areas and areas which are in attainment but are designated as
"unclassified", the Department has included new rule provisions to address prescribed
burning on federal lands in these areas. In so doing, the state requirements will be more
stringent than the federal requirements. The Department’s proposed rule will require
that federal prescribed burning in attainment (and "unclassified) areas conform to PSD
and Visibility requirements in addition to NAAQS. In EPA’s rule, federal agencies
must protect NAAQS only. The Department believes that to satisfy the conformity
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requirements in the Clean Air Act its rule needs to ensure conformity with all applicable
SIP requirements, not just NAAQS.

In order for the Department and federal forest land managers to successfully evaluate the
potential air quality impacts from proposed increases in prescribed burning, it is essential
that there be a mechanism in place prior to the initiation of this burning that provides
criteria and procedures for determining whether future burning will continue to meet SIP
requirements. ‘

How was the rule developed

EPA’s current general conformity rule applies in nonattainment/maintenance areas to
certain federal actions which emit any criteria pollutant (particulate matter or PM10,
carbon monoxide, nitrogen dioxide, sulfur dioxide, ozone, and lead) for which the area
is designated as nonattainment. Examples of federal actions subject to this rule include
construction projects, airport expansions, mineral extraction projects, and prescribed
burning. The rule exempts federal actions with associated emissions below specified
"significance" or de minimis levels, which are based on the Clean Air Act’s "major
stationary source" definitions. The rule also exempts federal actions which are permitted
under the New Source Review or Prevention of Significant Deterioration programs, as
these actions are "presumed to conform". Other provisions in the federal rule include
requirements for public participation in reviewing conformity determinations, criteria for
demonstrating conformity, and mitigation measures.

The Depértment’s proposed rule is identical to the federal rule as it applies to
nonattainment/maintenance areas. Minor wording changes were made for the purpose of
rule clarification and consistency.

The rule provisions proposed by the Department for attainment areas apply only to PM10
emissions from prescribed burning, since this source represents the only source of
emissions from federal actions which is felt to be a threat to SIP requirements. The de
minimis level for triggering a conformity analysis for prescribed burning is the same as
for nonattainment/maintenance areas (100 tons PM10). This de minimis level will
require conformity analyses for the majority of prescribed burning on federal lands in the
state. The other requirements for public participation in reviewing conformity
determinations, criteria for demonstrating conformity, and mitigation measures are also
identical.

Since federal agencies are already subject to the federal rule in nonattainment/
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maintenance areas, no advisory committee review of the conformity provisions for these
areas was warranted. The conformity provisions for federal actions associated with
prescribed forest burning in attainment areas was developed with the assistance of
representatives from the USDA Forest Service and the USDI Bureau of Land
Management (BLM). Topics discussed included the determination of the applicability
threshold and the use of dispersion modeling as the primary means of demonstrating
conformity. A consensus was reached on these matters and the draft rule being proposed
is supported by these agencies.

How does it affect the public, regulated community, other agencies

The General Conformity rule is intended to prevent emissions associated with planned
federal actions from undermining efforts by the state to achieve the Clean Air Act
requirements specified in the Oregon SIP. By doing so these rules serve to protect the
public from adverse public health effects and further degradation of air quality and
visibility in the state.

This rule only affects federal agencies which are proposing certain projects or activities
which would emit a nonattainment pollytant above a de minimis level in a
nonattainment/maintenance area, or federal agencies planning prescribed burning on
federal lands in an attainment area. EPA’s existing General Conformity rule, which the
Department’s rule is based upon, affects the following types of federal agencies in
nonattainment/maintenance areas: the Army Corps of Engineers, Federal Aviation
Administration, General Services Administration, and Department of Defense. The
Department expects the primary federal action requiring conformity determinations will
be associated with prescribed burning in attainment areas, and therefore this rule will
most directly affect the Forest Service, and to a lessor degree the BLM., These agencies
are already required under NEPA to analyze air quality impacts associated with
prescribed forest burning, and to indicate how the proposed action will be consistent with
the federal Clean Air Act. The primary difference between NEPA and general
conformity is that the latter more directly involves the state, and requires that mitigation
measures be identified if the proposed action does not conform to the Oregon SIP.

The Department expects most conformity determinations will be associated with
prescribed burning activity in attainment areas. The Department already reviews NEPA
air quality analyses prepared by the Forest Service and BLLM for prescribed burning to
determine consistency with the SIP, and therefore expects to replace this activity with
conformity determination review. The 100 ton de minimis level for PM10 emissions
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will focus the conformity review on prescribed burning activities involving multiple burn
units or sizeable individual burn units which have the potential for adverse air quality
impacts. The Department expects very few conformity determinations associated with
federal actions in nonattainment/maintenance areas, since the majority of federal actions
are likely to be either transportation related, and therefore subject to the Department’s
proposed Transportation Conformity rules, or general actions that fall below the
applicability level.

Under the reporting requirements of this rule, the federal agency making the conformity
determination must notify state and local air quality agencies. The only local air
pollution agency in the state is the Lane Regional Air Pollution Authority (LRAPA) for
Lane County. Any draft or final conformity determinations conducted in this county
would be sent to LRAPA and the Department. Based on the expected infrequency of
federal actions triggering this rule in Lane County, the Department does not anticipate
any significant workload increase related to the review of conformity determinations.

How does the rule relate to federal requirements or adjacent state requirements

As described above, the proposed rule is identical to EPA’s General Conformity rule as
it applies to nonattainment/maintenance areas. Minor modifications were made to‘the
federal rule by the Department in order to address prescribed burning in attainment
areas. In this regard, the state will be more stringent than EPA.

How will the rule be implemented

Under the general conformity rule, the federal agency proposing a project or activity in a
nonattainment/maintenance area must first determine if the associated emissions exceed
the de miminis or applicability level for the pollutant(s) for which the area was
designated as nonattainment. In attainment areas, the federal agency (the Forest Service
or BLM) would determine if the emissions from the prescribed burning activity being
planned would exceed the PM10 de minimis level specified in the rule. If so, the federal
agency would then conduct the conformity determination foliowing the requirements of
this rule. Both draft and final conformity determinations would be sent to the
Department (and LRAPA if in Lane County) for review, and comment if appropriate.
The federal agency would also be required to solicit and respond to public comments on
its conformity determinations.

Are there time constraints
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The federal General Conformity rule adopted by EPA on November 30, 1993 requires
each state to revise its SIP to incorporate general conformity provisions by November
30, 1994. The Department will miss this deadline for submittal, but is attempting to
have these provisions adopted at the EQC meeting on January 20, 1995. Although EPA
can begin the sanction imposition process on states which miss rule submittal deadlines,
such action is not expected given the fact that this rule adoption will be "in progress" by
the deadline date.

Contact for more information

If you would like more information on this rulemaking proposal, or would like to be
added to the mailing list, please contact:

Brian Finneran

Air Quality Division

Department of Environmental Quality
811 S.W. Sixth Avenue

Portland, OR 97204-1390

(503) 229-6278 :
1-800-452-4011 (in Oregon)
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criteria and Procedures for Determining
Conformity of General Federal Actions

Rulemaking Statements

Pursuant to ORS 183.335(7), this statement provides information about the Environmental
Quality Commission’s intended action to adopt a rule.

1

Legal Authority

ORS 468.020 and ORS 468A.035

Need for the Rule

This rule is required by Section 176(c)}{(4)}(C) of the Clean Air Act, as amended in
1990, and by EPA regulations contained in 40 CFR, Part 51, Section 51.851.
Adoption of these rules will require federal agencies to demonstrate to the state that
federal actions which emit in significant amounts of air pollution are consistent with
the air quality requirements contained in the Oregon State Implementation Plan.

Principal Documents Relied Upon in this Rulemaking

The Department relied federal regulations contained in 40 CFR, Part 51, Subpart W -
"Determining Conformity of General Federal Actions to State or Federal
Implementation Plans”, and the STAPPA/ALAPCO Model Rule: "Conformity of
General Federal Actions to State Implementation Plans". '

Advisory Committee Involvement

A year ago the Environmental Protection Agency adopted General Conformity rules
and required that states revise their state implementation plans by November 30,
1994 to incorporate similar rules. A major portion of this rulemaking proposal
involves the adoption of conformity requirements identical to the existing EPA rules
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which are currently being applied to federal actions in Nonattainment Areas.
Therefore, since federal agencies are already subject to the federal rule in these
areas, no advisory committee review of the provisions associated with conformity in
Nonattainment Areas was warranted.

‘The portion of this rulemaking proposal which addresses conformity requirements for
federal actions associated with prescribed forest burning in Attainment Areas was
developed with the assistance of representatives from the U.S.D.A. Forest Service
and the Bureau of Land Management. Topics discussed included the determination
of the applicability threshold and the use of dispersion modeling as the primary
means of demonstrating conformity. A consensus was reached by these agencies and
support of this rule was obtained.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criteria and Procedures for Determining
Conformity of General Federal Actions

Fiscal and Economic Impact Statement

Introduction

This rule would ensure that certain planned federal actions on federal lands which
emit significant amounts of air pollution are consistent with the air quality
requirements contained in the Oregon State Implementation Plan. This proposed
rulemaking would establish new rules based on federal Clean Air Act requirements
and which follow general conformity rules already adopted by the Environmental
Protection Agency. In addition, this rule contains conformity requirements which
go beyond the federal rules to require conformity determinations for prescribed forest
burning on federal lands in Oregon.

EPA’s current general conformity rule applies to certain planned federal actions in

nonattainment arcas which emit any criteria pollutant (carbon monoxide, PM10,

nitrogen dioxide, sulfur dioxide, ozone, and lead) for which the area is designated -
as nonattainment. The rule exempts federal actions which are permitted under the

New Source Review or Prevention of Significant Deterioration programs, as these

actions are "presumed to conform”. The also rule exempts federal actions with
associated emissions below specified "significance” or de minimis levels, which are

based on the Clean Air Act’s "major stationary source" definitions. Examples of
federal actions subject to this rule include federal construction projects, airport

expansions, mineral extraction projects, and prescribed burning.

The rule provisions proposed by the Department for attainment areas apply only to
PM10 emissions from prescribed burning on federal lands, since this source
represents the only source of emissions from federal actions which is felt to be a
threat to SIP requirements. The de minimis level for triggering a conformity
analysis for prescribed burning is the same as for nonattainment areas (100
tons/PM10).

Both rule provisions are identical in that they require the federal agency to make the
conformity determination, and to notify state and local air quality agencies as well
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as the general public as to the findings. The Department’s role is primarily to
review and comment on the conformity determinations. For the provisions
addressing prescribed burning, the Department will be involved in working with
federal agencies to develop guidance related to these provisions.

General Public

There will be no fiscal and/or.economic impacts on the general public.

Smal] Business

There will be no fiscal and/or economic impacts on small businesses, unless a small
business is part of a large business group. See discussion below regarding large
businesses.

Large Business

Under the proposed rules addressing conformity in nonattainment areas (cities which
do not meet federal air quality standards), there is the possibility that private actions
being proposed on federal lands under a permit or leasing agreement with a federal
agency may require that the private sponsor or business contribute to the cost of
conducting the conformity analysis. An example would be projects involving mineral
extraction, timber harvesting, or ski resort construction. Environmental Protection
Agency (EPA) estimates for a conformity determination made by a federal agency
range from $1,700 for a straightforward determination to $133,000 for a complex,
large-scale project. However, the Department believes very few private projects of
this kind occur in nonattainment areas, and that the majority of those that do would
fall below the applicability level (de minimis level) specified in these rules.

All projects in attainment areas subject to these conformity rules will involve
prescribed burning activities conducted by federal agencies on federal land.

Local Governments

Under the reporting requirements of this rule, the federal agency making the
conformity determination must notify state and local air quality agencies. The only
local air pollution agency in the state is the Lane Regional Air Pollution Authority
(LRAPA) for Lane County. Any draft or final conformity determinations conducted
in this county would be sent to LRAPA and the Department. Based on the expected
infrequency of federal actions triggering this rule in Lane County, the Department
does not anticipate any significant workload increase related to the review of
conformity determinations.

State Agencies
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The Department expects to be involved initially in interagency consultation on
conformity determinations, mostly with the Forest Service. Most of the
Department’s efforts will entail reviewing and commenting, where appropriate, on
conformity determinations made by federal agencies in nonattainment and attainment
areas.

The Department expects most of conformity determinations it reviews will be
associated with prescribed burning activity in attainment areas. Since the Department
already reviews the air quality analysis prepared by the Forest Service and Bureau
of Land Management for prescribed burning under the NEPA requirements,
additional staff to perform these duties is not anticipated. The Department expects
very few conformity determinations associated with federal actions in nonattainment
areas, since the majority of federal actions are likely to be either transportation
related, and therefore subject to the Department’s proposed Transportation
Conformity rules, or general actions that fall below the applicability level.

Assumptions

EPA estimates that only about 15% of federal actions in nonattainment areas will
require a conformity determination.

In attainment areas, the conformity determinations associated with prescribed burning
activities are expected to follow the criteria for amalyzing air quality impacts
currently required under NEPA. The Department expects to be the lead agency
regarding the review of conformity determinations involving prescribed burning.
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State of Oregon
'DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criteria and Procedures for Determining
Conformity of General Federal Actions.

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

This rule would ensure that certain planned federal actions on federal lands which emit
significant amounts of air pollution are consistent with the air quality requirements
contained in the Oregon State Implementation Plan. This proposed rulemaking would
establish new rules based on federal Clean Air Act requirements and which follow
general conformity rules already adopted by the Environmental Protection Agency. In
addition, this rule contains conformity requirements which go beyond the federal rules
to require conformity determinations for prescribed forest burning on federal lands in
Oregon.

EPA’s current general conformity rule applies to certain planned federal actions in
nonattainment areas which emit any criteria pollutant (carbon monoxide, PM10, nitrogen
dioxide, sulfur dioxide, ozone, and lead) for which the area is designated as
nonattainment. The rule exempts federal actions which are permitted under the New
Source Review or Prevention of Significant Deterioration programs, as these actions are
"presumed to conform". The also rule exempts federal actions with associated emissions
below specified "significance" or de minimis levels, which are based on the Clean Air
Act’s "major stationary source" definitions. Examples of federal actions subject to this
rule include federal construction projects, airport expansions, mineral extraction
projects, and prescribed burning.

The rule provisions proposed by the Department for attainment areas apply only to
PM10 emissions from prescribed burning on federal lands, since this source represents
the only source of emissions from federal actions which is felt to be a threat to SIP
requirements. The de minimis level for triggering a conformity analysis for prescribed
burning is the same as for nonattainment areas (100 tons/PM10).

Both rule provisions are identical in that they require the federal agency to make the

conformity determination, and to notify state and local air quality agencies as well as the
general public as to the findings. The Department’s role is primarily to review and
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comment on the conformity determinations. For the provisions addressing prescribed
burning, the Department will be involved in working with federal agencies to develop
guidance related to these provisions.

Do the proposed rules affect existing rules, programs or activities that are
considered land use programs in the DEQ State Agency Coordination (SAC)
Program? '

Yes No X

a. If yes, identify existing program/rule/activity:

b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?

Yes ~ No__  (if no, explain):
¢. If no, apply the following criteria to the proposed rules.

Staff should refer to Section III, subsection 2 of the SAC document in completing the evaluation
form. Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine
Resources; and Goal 19 - Ocean Resources. DEQ programs or rules that relate to statewide land use
goals are considered land use programs if they are:

1. Specifically referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on
a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans,
In applying criterion 2. above, two guidelines should be applied to assess Iand use significance:

- The land use responsibilities of a program/rule/action that involves more than one agency, are
considered the responsibilities of the agency with primary authority.

- A determination of land use significance must consider the Department’s mandate to protect
public health and safety and the environment.

It is the Department’s position that this rule does not meet DLCD’s "significance"
threshold for purposes of designation as a DEQ land use program. This rule is identical
to EPA’s rule for General Conformity with national ambient air quality standards. As
such, this rule merely provides greater assurance of coordination, compliance, and
cooperation with Goal 6. For further discussion on the effects of this rule on the public
and other agencies, refer to page 5 of the rulemaking proposal memorandum.

Attachment B.5, Page 2




3. If the proposed rules have been determined a land use program under 2. above, but
are not subject to existing land use compliance and compatibility procedures, explain
the new procedures the Department will use to ensure compliance and compatibility.

Not applicable.

“Z L/\Qt&& See / (5 [%y

Division Intergovernmental Cd@ 3 Date
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

The following questions should be clearly answered, so that a decision regarding the
stringency of a proposed rulemaking action can be supported and defended:

Note: If a federal rule is relaxed, the same questions should be asked in arriving at'a determination of whether
to continue the existing more stringent state rule.

1. Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

The Environmental Protection Agency has adopted general conformity
requirements for nonattainment areas, but has yet to develop similar rules for
attainment areas. This proposed rulemaking includes new provisions for
conformity determinations in attainment areas involving planned prescribed
burning on federal lands, and follows the same criteria and requirements in the
federal rules which apply to planned prescribed burning in nonattainment areas.
In addition, there are federal requirements under the National Environmental
Protection Act (NEPA) that pertain to federal actions involving prescribed
burning, and require a comprehensive air quality analysis. However, NEPA does
not specifically prohibit the federal action from proceding if it does not conform
to SIP requirements.

2. Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

The federal requirements are performance based. Under the federal rules,
determining general conformity of a federal project or activity is based on a
quantitative analysis of the potential air quality impacts. The Department’s rule
provisions pertaining to prescribed burning in attainment areas contain the same
de minimis applicability threshold as the federal rule, and require the usec of
dispersion modeling where feasible to demonstrate conformity.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon’s
concern and situation considered in the federal process that established the federal
requirements?

No, the federal rule does not specifically address issues that are of concern in

Oregon. Prescribed burning in Oregon is the largest source of PM10 emissions
in the attainment areas of the state. Practically none of this activity occurs within
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nonattainment areas, which is the only area addressed under the federal rules.
Projections of future burning by the Forest Service indicate that a significant
increase in burning can be expected in order to address forest health concerns and
reduce the likelihood of potential catastrophic wildfires. This could potentially
violate Oregon SIP requirements involving National Ambient Air Quality
Standards (NAAQS), Prevention of Significant Deterioration (PSD), and Visibility
Protection. :

4. Will the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media)}, increasing certainty, or preventing or reducing
the need for costly retrofit to meet more stringent requirements later?

The proposed provisions pertaining to prescribed burning in attainment areas will
ensure that this activity continues to meet NAAQS, PSD, and Visibility
requirements. Failure to comply with these SIP requirements could lead to more
regulation of prescribed burning by placing stringent emission limits and smoke
management controls on this activity, resulting in increased operation and
compliance costs.

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

Adopting the proposed provisions pertaining to prescribed burning in attainment
areas at this time would be beneficial to both the Department and federal forest
management agencies. Significant increases in prescribed burning area being
planned for 1995 in northeastern Oregon and possibly other areas of the state
which are currently in attainment with NAAQS. In order for the Department and
federal forest land managers to successfully evaluate the potential air quality
impacts from this burning, it is essential that there be a mechanism in place prior
to the initiation of this burning that provide criteria and procedures for
determining whether future burning will continue to meet SIP requirements.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

Not applicable.

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

The new provisions for prescribed burning levels the playing field between

stationary, mobile, and area sources. Stationary and mobile sources are
controlled in nonattainment areas through relatively stringent control measures.
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10.

11.

As an area source prescribed burning emits nearly the same total emissions as
industry in the state, yet it is mostly uncontrolled, except in a few areas where
mandatory smoke management controls exist.

Would others face increased costs if a more stringent rule is not enacted?

If the Department did not address prescribed burning in attainment areas there is
the possibility that NAAQS or PSD violations could occur, and that the
consequences could be costly controls on industrial sources, and restrictions on
residential woodheating which could increase home heating costs.

Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why?  What is the "compelling reason" for different procedural, reporting or
monitoring requirements?

No. The proposed requirement is identical to the applicable federal requirements
for prescribed burning in nonattainment areas.

Is demonstrated technology available to comply with the proposed requirement?

Yes. Federal forest management agencies will be able to demonstrate conformity
following the same air quality criteria required under the NEPA provisions.
These include use of dispersion models where applicable, smoke management
controls, low emission burning techniques, and use of offsets.

Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Both. The proposed requirement will ensure that emissions from prescribed
burning comply with SIP requirements, which will contribute to the prevention
of pollution, and in a cost-effective way address future increases in prescribed
burning that results in environmental benefits.
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State of Oregon
Department of Environmental Quality Memorandum

Date: January 9, 1995
To: Environmental Quality Commission
From: Brian Finneran and Howard Harris
Subject: Presiding Officer’s Report for Rulemaking Hearing
Hearing Dates and Time: January 4 and 5, 1995, at 7 p.m.
Hearing Locations: La Grande, Portland, Medford
Title of Proposal:  Criteria and Procedures for Determining Conformity

of General Federal Actions to State or Federal Air
Quality Implementation Plans

The rulemaking hearing on the above titled proposal was convened at 7 p;m., at all three
locations. People were asked to sign witness registration forms if they wished to
present testimony. People were also advised that the hearing was being recorded and of
the procedures to be followed.

There was no written or verbal testimony provided.

~The hearings were closed at approximately 7:30 p.m.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criteria and Procedures for Determining Conformity of General Federal Actions to State
or Federal Air Quality Implementation Plans

Rule Implementation Plan

Summary of the Proposed Rule

These rules would ensure that federal actions which emit significant amounts of air pollution
are consistent with the air quality requirements contained in the Oregon State
Implementation Plan. This proposed rulemaking establishes new rules based on federal
Clean Air Act requirements and which follow general conformity rules already adopted by
the Environmental Protection Agency, and contains additional conformity requirements
which go beyond the federal rules to address prescribed forest burning on federal lands in
Oregon.

Proposed Effective Date of the Rule

The rules will become effective upon adoption.

Proposal for Notification of Affected Persons

Affected federal agencies are already subject to EPA’s General Conformity rules, and are
aware of the general conformity provisions. The Department’s rules will be identical to the
federal rule, except for provisions which apply to federal agencies (the USDA Forest
Service and USDI Bureau of Land Management) in attainment areas which are conduct
prescribed burning on federal lands. These agencies were involved in the rule development
process and will be formally notified by letter upon adoption of these rules.

Proposed Implementing Actions

Affected federal agencies will have to conduct conformity determinations pursuant to these
rules. The Department expects most of conformity determinations it reviews will be
associated with prescribed burning activity in attainment areas. DEQ Headquarters currently
reviews air quality impact analyses prepared by the Forest Service and BLM for prescribed
burning activities under the National Environmental Protection Act requirements, and
expects to replace this review process with conformity determination reviews. Therefore,
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no additional DEQ staff to perform these duties is anticipated at this time. The Department
expects very few conformity determinations associated with federal actions in nonattainment
areas, since the majority of federal actions are likely to be either transportation related, and
therefore subject to the Department’s proposed Transportation Conformity rules, or general
actions that fall below the applicability level.

Proposed Training/Assistance Actions

A DEQ Headquarters staff person will be trained in-house on the proposed general
conformity rules. Draft and final conformity determinations will be sent to DEQ
Headquarters. Training for affected federal agencies in nopattainment areas is not needed
since these agencies have already been subject to the federal rule. The Department will be
working with the Forest Service and BLM in developing guidance related to the
implementation of the provisions pertaining to prescribed burning in attainment areas.
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Environmental Quality Commission
2 Rule Adoption Item

(1 Action Item Agenda Item D
[J Information Item ‘ March 3, 1995 Meeting
Title:

Criteria and Procedures for Determining Conformity to State or Federal Implementation
Plans of Transportation Plans, Programs, and Projects Funded or Approved Under title 23
U.S.C. or the Federal Transit Act. :

Summary:

These rules establish criteria and procedures for determining that transportation plans,
programs, and projects funded or approved by a Metropolitan Planning Organization or a
recipient of federal funds conform with State or Federal air quality implementation plans.
These rules are required by section 176(c)(4){(C) of the Clean Air Act and by USEPA/DOT
implementing regulations, 58 I'ed. Reg. 62188, et. seq.

Conformity to an implementation plan is defined in the Clean Air Act as conformity to an
implementation plan’s purpose of eliminating or reducing the severity or number of
violations of the national ambient air quality standards and achieving

expeditious attainment of such standards. In addition, these activities may not cause or
contribute to new violations of air quality standards, exacerbate existing violations, or
interfere with timely attainment of required interim emission reductions towards attainment.
This rule establishes the process by which the United States Department of Transportation,
Metropolitan Planning Organizations, recipients of federal funds, and the Oregon
Department of Transportation determine conformity of highway and transit projects.

Department Recommendation:
Adoption. |

.
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February 15, 1995.
fAccommodations for disabilities are available upon request by contacting the Public
Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quahty Memorandum'

Date: February 15, 1995

To: Environmental Quality Commission

J—
From: Lydia Taylor, Interim Director %7% ) 517 Lo

Subject: Agenda Item D, March 3, 1995, EQC Meeting

Background

On November 15, 1994 the Interim Director authorized the Air QualityDivision fo
proceed to a rulemaking hearing on proposed rules which would establish criteria and
procedures for determining conformity to State or Federal Implementation Plans of
_transportation plans, programs and projects.

Pursuant to the authorization, hearing notice was published in the Secretary of State’s
Bulletin on December 1, 1995. The Hearing Notice and informational materials were
mailed to the mailing list of those persons who have asked to be notified of rulemaking
actions, and to a mailing list of persons known by the Department (o be potentially
affected by or interested in the proposed rulemaking action on November 21, 1994.

Public Hearings were -held on January 5, 1995, 7:00 p.m. at 811 SW 6th Ave., Room
3A, Portland, OR, and 10 S. Qakdale, Medford, OR. with Annette Liebe and Howard
Harris serving as Presiding Officers. The Presiding Officers’ Reports (Attachments C.1
& C.2) summarize the oral testimony presented at the hearings.

Written comment was received through 12:00 p.m., January 6, 1995. A list of written
comments received is included as Attachment D. (A copy of the comments is available
upon request. }

Department staff have evaluated the comments received (Attachment E). Based upon
that evaluation, modifications to the initial rulemaking proposal are being recommended
by the Department. These modifications are summarized below and detailed in
Attachment F.

tAccommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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The following sections summarize the issue that this proposed rulemaking action is
intended to address, the authority to address the issue, the process for development of
the rulemaking proposal including alternatives considered, a summary of the rulemaking
proposal presented for public hearing, a summary of the significant public comments and
the changes proposed in response to those comments, a summary of how the rule will
work and how it is proposed to be implemented, and a recommendation for Commission
action.

Issue this Proposed Rulemaking Action is Intended to Address

These rules are required by section 176(c){4)(C) and by USEPA/DOT implementing
regulations, 58 Fed. Reg. 62188, et. seq. These rules establish criteria and procedures
for determining that transportation plans, programs, and projects which are funded or
approved by a Metropolitan Planning Organization or a recipient of federal funds
conform with State or Federal air quality implementation plans (SIPs).

In other words, federal funds or approvals can be awarded for projects only if the
transportation plans, programs and projects conform to air quality plans adopted under
the Clean Air Act. In urban areas with populations of greater than 50,000, USDOT
designates Metropolitan Planning Organizations (MPOs) to distribute large amounts of
federal money, and to develop and implement a region’s transportation system. These
MPOs are directed by Congress, pursuant to the Intermodal Surface Transportation
Efficiency Act, to adopt 20 year long range regional transportation plans (RTPs) for 20
years and 3-7 year transportation improvement programs (TIPs) designed to implement
the long range plan. The former lay out planned facilities and policies and the latter
establish specific funding allocations for implementing projects. All projects with
federal involvement and most significant non-federal projects can not proceed unless both
the RTP and TIP are found to conform under the Clean Air Act. This final rule
establishes the process by which the United States Department of Transportation,
Metropolitan Planning Organizations, and the Oregon Department of Transportation (in
non-metropolitan) nonattainment areas determine conformity of highway and transit
projects.

Conformity to an implementation plan is defined in the Clean Air Act as conformity to
an implementation plan’s purpose of eliminating or reducing the severity or number of
violations of the national ambient air quality standards and achieving expeditious
attainment of such standards. In addition, these activities may not cause or contribute to
new violations of air guality standards, exacerbate existing violations, or interfere with
timely attainment of required interim emission reductions towards attainment.
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Relationship to Federal and Adjacent State Rules

For the most part, the proposed rules are identical. In a few areas, they are more
stringent to ensure adequate protection of air quality, given special conditions in Oregon.

The proposed rules would require all "regionally significant" transportation projects to
meet the criteria of the rule regardless of funding source. The determination of
"regionally significant” projects will be made through interagency consultation with
affected parties. It is the Department’s intent that only large scale projects be considered
"regionally significant.” The proposed rules would require a few "regionally significant”
state or locally approved projects to be evaluated for localized air quality impacts. This
is not required by the federal rules. This more stringent criterion is consistent with the
requirements in the State of Washington.,

Second, the proposed rules shorten the time frame for compliance with a mobile source
emissions budget once a maintenance SIP has been approved by the Environmental
Quality Commission (EQC). Since the mobile source emissions budget is the most
accurate benchmark for ensuring compliance with national ambient air quality standards,
the advisory committee agreed that the budget should govern during the time period
when EPA is reviewing the maintenance submittal. This criterion is crucial since EPA
has often taken years to approve SIP submittals.

‘Third, the proposed rule shortens the time frame for demonstrating timely
implementation of transportation control measures (TCMs) once the EQC adopts a SIP
revision which adds TCMs. Where DEQ has identified additional TCMs as necessary to
achieve and/or maintain healthy air quality, it is important that these measures are
implemented in a timely manner. Since EPA review of SIPs is often time consuming,
implementation should move forward during EPA review.

Finally, the proposed rule requires timely implementation of all transportation control
measures (TCMs) identified as necessary to achieve or maintain air quality standards,
regardless of their eligibility for federal transportation funding. At the present time, this
will primarily affect road sanding control measures in areas experiencing particulate
matter pollution problems. The federal rule merely requires timely implementation of
those TCMs eligible for federal transportation funds. A majority of the advisory
committee agreed that once a commitment has been made to particular measures
necessary for healthful air quality, the rule should require that these measures be
implemented. In response to public comment, qualifying language has been added to this
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criterion stating that timely implementation of TCMs not eligible for federal funding will
only be required where attainment or maintenance of a standard is jeopardized.

For a complete analysis of these more stringent criteria, please furn to Attachment B.6 of
this package.

" Authority to Address the Issue

ORS 468A.035; 468.020.

Process for Development of the Rulemaking Proposal (including Advisory Committec
and alternatives considered) ‘

The rule was developed over the course of approximately six months with the assistance
of an advisory committee representing diverse interests. A complete list of Advisory
Committee membership is included as Attachment G. Broad notice of advisory
comumittee meetings was provided to an additional list of "interested parties.”" DEQ staff
gave two presentations on the proposed rule to members of the METRO Transportation
Policy Alternatives Committee.

The base text for the proposed conformity rule was the federal rule promulgated in
November 1993. In addition, the committee assessed alternatives presented in a model
rule developed by the umbrella membership organization for the State and Territorial Air
Pollution Program Administrators,

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of

Significant Issues Involved.

The base text for the proposed rule that was presented to the public for comment was the
federal rule. In a few areas, the proposed rule was more stringent in response to the
policy recommendations of the Advisory Committee. The proposed rules were more
stringent that the federal rules in the following four ways:

First, they required all "regionally significant" transportation projects to meet the criteria
of the rule regardless of funding source. The determination of "regionally significant"
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projects is made through interagency consultation with affected parties. The proposed
rules required some "regionally significant" locally funded or approved projects to be
evaluated for localized air quality impacts because they could jeopardize attainment
and/or maintenance of air quality standards. This is not required by the federal rules.
Since the need for localized air quality analysis has been identified with respect to
certain federally funded and approved projects, the advisory committee recommended
that these types of locally approved or funded projects should also comply with this
requirement in order to ensure that no new localized violations occur.

Second, the proposed rules shortened the time frame for compliance with a mobile
source emissions budget once a maintenance SIP has been approved by the
Environmental Quality Commission (EQC). Since the mobile source emissions budget is
the most accurate benchmark for ensuring compliance with national ambient air quality
standards, the advisory committee agreed that the budget should govern during the time
period when EPA is reviewing the maintenance submittal. This criterion is crucial since
EPA has often taken years to approve SIP submittals.

Third, the proposed rule shortened the time frame for demonstrating timely
implementation of transportation control measures (TCMs) once the EQC adopts a SIP
revision which adds TCMs. Where DEQ has identified additional TCMs as necessary to
achieve and/or maintain healthy air quality, it is important that these measures are
implemented in a timely manner. Since EPA review of SIPs is often time consummg,
implementation should move forward during EPA review.

Fourth, the proposed rule required timely implementation of all transportation control
measures (TCMs) identified as necessary to achieve or maintain air quality standards,
regardless of their eligibility for federal transportation funding. At the present time, this
will primarily affect road sanding control measures in areas experiencing particulate
matter pollution problems. The federal rule merely requires timely implementation of
those TCMs eligible for federal transportation funds. A majority of the advisory '
committee agreed that once a commitment has been made to particular measures
necessary for healthful air quality, the rule should require that these measures be
implemented. '

The proposed rule also contained detailed interagency consultation procedures involving
state and local transportation and air quality agencies in key decisions. These
consultation procedures are required by the joint USEPA/DOT implementing regulations.
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Summary of Significant Public Comment and Changes Proposed in Response

The Department received 13 comments (eight parties supporting and five parties
objecting) on the requirement that all "regionally significant”" state or locally approved
projects comply with the localized analysis requirement where such analysis is required
for federally funded or approved projects. The rule has been revised to eliminate one
instance where localized analysis would be required for state or locally approved
“regionally significant" projects. The criterion requiring localized analysis where a
project will increase the level of service of an intersection to D, E, or IF has been
revised to apply only to EHWA/FTA funded or approved projects. This revision was
made for purposes of clarity and to reduce the burden on local governments,

The Department received nine comments (three parties in support and six parties in
opposition) on the requirement that all transportation control measures (TCMs) be
implemented in a timely manner, regardless of their eligibility for federal funding. The
federal rule only requires timely implementation for TCMS eligible for federal funding.
In response to public comment, the following qualifying language has been added to the
rule:

"timely implementation of TCMs which are not eligible for funding under

title 23 or the Federal Transit Act [federal funding] is required where

failure to implement such measure(s) jeopardizes attainment or maintenance

of a standard."

In response to public comment, and as a clarification, DEQ added language to the
definition of "regionally significant” clarifying that some facilities that normally would
be included in an area’s transportation network model will not be considered "regionally
significant" because they do not serve regional travel needs.

Four parties commented that the formalized interagency consultation process seems
unnecessary where an informal process is already doing the job. These parties also
commented that interagency consultation should not delay projects from going forward.
The rule retains detailed interagency consultation procedures to comply with the
requirements of the joint USEPA/DOT rules. Deletion of these requirements would
make the Oregon rules unapprovable by EPA, and sanctions may be triggered. It is
DEQ’s intent to work cooperatively with the affected agencies to ensure that the process
is not delayed and that project approvals proceed smoothly.
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Summary of How the Proposed Rule Will Work and How it Will be Implemented

The proposed rule requires Metropolitan Planning Organizations (MPOs) in metropolitan
areas (Salem-Keizer, Eugene-Springfield, Medford-Ashland, Portland) to make
conformity determinations for transportation plans and programs. In non-metropolitan
areas (Klamath Falls, Grants Pass, La Grande, Lakeview, Oakridge) the Oregon
Department of Transportation (ODOT) is designated as the responsible party for
performing regional emissions analyses such as is required of plans and programs in
metropolitan areas.

For projects funded or approved by the Federal Highway Administration (FHWA) or the
Federal Transit Administration (FTA), the rule required localized analysis of air quality
impacts for certain projects. Similarly, the rule requires cities and counties to perform
localized analysis for some "regionally significant" projects that are not funded with
federal funds and do not required FHWA/FTA approval.

The proposed rule requires MPOs and ODOT to demonstrate that transportation control
measures are being implemented in a timely manner where those measures are required
by an air quality plan. Where an air quality plan contains transportation control
measures that are not eligible for federal funding, timely implementation is required only
when attainment of maintenance of a standard is jeopardized.

Finally, and most importantly, the proposed rule requires state and local transportation
planning and air quality agencies to engage in interagency consultation prior to making
various decisions required by the rule. DEQ views the interagency consultation process
as being the single most crucial aspect towards successful implementation of this
program. The rule also contains a dispute resolution mechanism for conflict between
state agencies. Should the heads of conflicting state agencies fail to come to agreement,
the conflict can be escalated for resolution by the Governor’s office. -

Recommendation for Commission Action

It is recommended that the Commission adopt the rules/rule regarding the conformity of
transportation plans, programs, and projects as presented in Attachment A of the
Department Staff Report. '
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Attachments

A. Rule (Amendments) Proposed for Adoption

B. Supporting Procedural Documentation:

Legal Notice of Hearing

Public Notice of Hearing (Chance to Comment)

Rulemaking Statements (Statement of Need)

Fiscal and Economic Impact Statement

Land Use Evaluation Statement

Questions to be Answered to Reveal Potential Justification for
Differing from Federal Requirements

Presiding Officer’s Report on Public Hearing

List of Written Comments Received

Department’s Evaluation of Public Comment

Detailed Changes to Original Rulemaking Proposal made in Response to
Public Comment

Advisory Committee Membership and Report

Rule Implementation Plan

{(Other Attachments as appropriate)

Reference Documents (available upon request)

Written Comments Received (listed in Attachment D)
(Other Documents supporting rule development process or proposal)
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Approved:
Section: ‘_{A%‘?K/
Division: 7 ,% 'l
/ Ead -~

Report Prepared By: ~ Annette Liebe
Phone: 229-6919

Date Prepared: January 25, 1995




PROPOSED RULE

OAR Section 340-20-700, et. seq.

Criteria and Procedures for Determining
Conformity to State or Federal Implementation Plans
of Transportation Plans, Programs, and Projects
Funded or Approved Under

Title 23 U.S.C. or the Federal Transit Act.

NOTE: This is a new rule. All changes made in response to public comments are clearly
marked in bold.

Attachment A




340-20-700
340-20-710
340-20-720
340-20-730
340-20-740
340-20-750
340-20-760
340-20-770
340-20-780
340-20-790
340-20-800

340-20-810
340-20-820
340-20-830
340-20-840
340-20-850
340-20-860
340-20-870
340-20-880
340-20-890
340-20-900
340-20-910

340-20-920
340-20-930

340-20-940
340-20-950

340-20-960
340-20-970
340-20-980

340-20-990

Title.

Purpose.

Definitions.

Applicability.

Priority.

Frequency of conformity determinations.

Consultation.

Content of transportation plans.

Relationship of transportation plan and TIP conformity with the NEPA process.
Fiscal constraints for transportation plans and TIPs.

Criteria and procedures for determining conformity of transportation plans,
programs and projects: General.

Criteria and procedures: I.atest planning assumptions,

Criteria and procedures: Latest emissions model.

Criteria and procedures: Consultation.

Criteria and procedures: Timely mmplementation of TCMs.

Criteria and procedures: Currently conforming transportation plan and TIP.
Criteria and procedures: Projects from a plan and TIP.

Criteria and procedures: Localized CO and PM-10 violations (hot-spots).
Criteria and procedures; Compliance with PM-10 control measures.

Criteria and procedures: Motor vehicle emissions budget (transportation plan).
Criteria and procedures: Motor vehicle emissions budget (TIP).

Criteria and procedures: Motor vehicle emissions budget (project not from a plan
and TIP).

Criteria and procedures:
Criteria and procedures:
transportation plan).
Criteria and procedures: Interim period reductions in ozone and CO areas (TIP).
Criteria and procedures: Interim period reductions for ozone and CO areas (project
not from a.plan and TIP).

Criteria and procedures: Interim period reductions for PM-10 and NO2 areas
(transportation plan).

Criteria and procedures: Interim period reductions for PM-10 and NO2 areas
(TIP).

Criteria and procedures: Interim period reductions for PM-10 and NO2 areas
(project not from a plan and TIP).

Transition from the interim period to the control strategy period.

Localized CO violations (hot-spots) in the interim period.
Interim period reductions in ozone and CO areas

340-20-1000 Requirements for adoption or approval of projects by recipients of funds designated

under title 23 U.§.C. or the Federal Transit Act.

340-20-1010 Procedures for determining regional transportation-related emissions.
340-20-1020 Procedures for determining localized CO and PM-10 concentrations (hot-spot

analysis).

340-20-1030 Using the motor vehicle emissions budget in the applicable implementation plan (or




implementation plan submission).

340-20-1040 Enforceability of design concept and scope and project-level mitigation and control
nmeasures.

340-20-1050 Exempt projects.

340-20-1060 Projects exempt from regional emissions analyses.

340-20-1070 Special provisions for nonattainment areas which are not required to demonstrate
reasonable further progress and attainment.

340-20-1080 Savings provisions.

340-20-700 Criteria and Procedures for Determining Conformity to State or Federal
Implementation Plans of Transportation Plans, Programs. and Projects Funded or Approved

Under Title 23 U.S.C, or the Federal Transit Act.

340-20-710 Purpose.

The purpose of OAR 340-20-710 through 340-20-1080 is to implement section 176(c) of the
Clean Air Act (CAA), as amended (42 U.S.C. 7401 et seq.), and the related requirements of
23 U.S.C. 109(j), with respect to the conformity of transportation plans, programs, and projects
which are developed, funded, or approved by the United States Department of Transportation
(DOT), and by metropolitan planning organizations (MPOs) or other recipients of funds under
title 23 U.S.C. or the Federal Transit Act (49 U.S5.C. 1601 et seq.). OAR 340-20-710 through
340-20-1080 sets forth policy, criteria, and procedures for demonstrating and assuring
conformity of such activities to an applicable implementation plan developed pursuant to section
110 and Part D of the CAA.

340-20-720 Definitions.

Terms used but not defined in this rule shall have the meaning given them by the CAA, titles
23 and 49 U.S.C., other Environmental Protection Agency regulations, or other DOT
regulations, in that order of priority.

(1) "Applicable implementation plan" is defined in section 302(q) of the CAA and means the
portion (or portions) of the implementation plan, or most recent revision thereof, which has been
approved under section 110, or promulgated under section 110(c), or promulgated or approved
pursuant to regulations promulgated under section 301(d) and which implements the relevant
requirements of the CAA.

(2) "CAA" means the Clean Air Act, as amended.

(3) "Cause or contribute to a new violation" for a project means:
(a) To cause or contribute to a new violation of a standard in the area substantially

affected by the project or over a region which would otherwise not be in violation of the
standard during the future period in question, if the project were not implemented; or
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(b) To contribute to a new violation in a manner that would increase the frequency or
severity of a new violation of a standard in such area.,

{4) "Consult or consultation” means that the party or parties responsible for consultation as
established in OAR 340-20-760 shall provide all appropriate information necessary to making
a conformity determination and, prior to making a conformity determination, except with respect
to a transportation plan or TIP revision which merely adds or deletes exempt projects listed in
OAR 340-20-1050, consider the views of such parties and provide a timely, written response to
those views. Such views and written responses shall be included in the record of decision or
action.

(5) "Control strategy implementation plan revision" is the applicable implementation plan which
contains specific strategies for controlling the emissions of and reducing ambient levels of
pollutants in order to satisfy CAA requirements for demonstrations of reasonable further
progress and attainment (CAA §§ 182(b)(1), 182(c)(2)(A), 182(c)(2)(B), 187(a)(7), 189(a)}(1)(B),
and 189(b)(1X(A); and §§ 192(a) and 192(b), for nitrogen dioxide).

{(6) "Control strategy period” with respect to particulate matter less than 10 microns in diameter
(PM-10), carbon monoxide (CO), nitrogen dioxide (NO2), and/or ozone precursors (volatile
organic compounds (VOC) and oxides of nitrogen (NOX)), means that period of time after EPA
approves control strategy implementation plan revisions containing strategies for controlling PM-
10, NO2, CO, and/or ozone, as appropriate. This period ends when the State submits and EPA
approves a request under §107(d) of the CAA for redesignation to an attainment area.

7) "DEQ" means the Department of Environmental Quality

(8) "Design concept” means the type of facility identified by the project, e.g., freeway,
expressway, arterial highway, grade separated highway, reserved right-of-way rail transit, mixed
traffic rail transit, exclusive busway, etc.

(9) "Design scope” means the design aspects of a facility which will affect the proposed
facility’s impact on regional emissions, usually as they relate to vehicle or person carrying
capacity and control, e.g., number of lanes or tracks to be constructed or added, length of
project, signalization, access confrol including approximate number and location of interchanges,
preferential treatment for high-occupancy vehicles, etc.

(10) "DOT" means the United States Department of Transportation.
(11) "EPA" means the Environmental Protection Agency.
(12) "FHWA" means the Federal Highway Administration of DOT.

(13) "FHWA/FTA project” for the purpose of this rule, is any highway or transit project which
is proposed to receive funding assistance and approval through the Federal-Aid Highway
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program or the Federal mass transit program, or requires Federal Highway Administration
(FHWA) or Federal Transit Administration (FTA) approval for some aspect of the project, such
as connection to an interstate highway or deviation from applicable design standards on the
interstate system.

(14) "FTA" means the Federal Transit Administration of DOT.

(15) "Forecast period” with respect to a transportation plan is the period covered by the
transportation plan pursuant to 23 CER part 450.

(16) "Highway project” is an undertaking to implement or modify a highway facility or highway-
related program. Such an undertaking consists of all required phases necessary for
tmplementation. For analytical purposes, it must be defined sufficiently to:
(a) Connect logical termini and be of sufficient length to address environmental matters
on a broad scope;
(b} Have independent utility or significance, i.e., be usable and be a reasonable
expenditure even if no additional transportation improvements in the area are made; and -
(¢) Not restrict consideration of alternatives for other reasonably foreseeable
transportation improvements.

(17) "Horizon year" is a year for which the transportation plan describes the envisioned
transportation system in accordance with OAR 340-20-770.

(18) "Hot-spot_analysis" is an estimation of likely future localized CO and PM-10 pollutant
concentrations and a comparison of those concentrations to the national ambient air quality
standards. Pollutant concentrations to be estimated should be based on the total emissions
burden which may result from the implementation of a single, specific project, summed together
with future background concentrations (which can be estimated using the ratio of future to
current traffic multiplied by the ratio of future to current emission factors) expected in the area.
The total concentration must be estimated and analyzed at appropriate receptor locations in the
area substantially affected by the project. Hot-spot analysis assesses impacts on a scale smaller
than the entire nonattainment or maintenance area, including, for example, congested roadway
intersections and highways or transit terminals, and uses an air quality dispersion model to
determine the effects of emissions on air quality.

(19) "Incomplete data area" means any ozone nonattainment area which FEPA has classified, in
40 CFR part 81, as an incomplete data area.

(20) "Increase the frequency or severity” means to cause a location or region to exceed a
standard more often or to cause a violation at a greater concentration than previously existed
and/or would otherwise exist during the future period in question, if the project were not
implemented.

(21) "ISTEA" means the Intermodal Surface Transportation Efficiency Act of 1991.
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(22) "Lead planning agency" means an agency designated pursuant to section 174 of the Clean
Air Act as responsible for developing an applicable implementation plan.

(23) "Maintenance area" means any geographic region of the United States previously designated
nonattainment pursuant to the CAA Amendments of 1990 and subsequently redesignated to
attainment subject to the requirement to develop a maintenance plan under § 175A of the CAA,
as amended.

(24) "Maintenance period” with respect to a pollutant or pollutant precursor means that period
of time beginning when a State submits and EPA approves a request under § 107(d) of the CAA
for redesignation to an attainment area, and lasting for 20 years, unless the applicable
implementation plan specifies that the maintenance period shall last for more than 20 years.

(25) "Maintenance plan" means an implementation plan adopted by the Environmental Quality
Commission, endorsed by the Governor and submitted to EPA under section 175(a) of the CAA,
as amended.

(26) "Maximum priority" means that all possible actions must be taken to shorten the time
periods necessary to complete essential steps in TCM implementation - for example, by
increasing the funding rate - even though timing of other projects may be affected. It is not
permissible to have prospective discrepancies with the SIP’s TCM implementation schedule due
to lack of funding in the TIP, lack of commitment to the project by the sponsoring agency,
unreasonably long periods to complete future work due to lack of staff or other agency
resources, lack of approval or consent by local governmental bodies, or failure to have applied
for a permit where necessary work preliminary to such application has been completed.
However, where statewide and metropolitan funding resources and planning and management
capabilities are fully consumed, within the flexibilities of the Intermodal Surface Transportation
Efficiency Act (ISTEA), with responding to damage from natural disasters, civil unrest, or
terrorist acts, TCM implementation can be determined to be timely without regard to the above,
provided reasonable efforts are being made.

(27) "Metropolitan area” means any area where a metropolitan planning organization has been
designated.

"Metropolitan planning organization (MPQO)" is that organization designated as being
responsible, together with the State, for conducting the continuing, cooperative, and
comprehensive planning process under 23 U.S.C. 134 and 49 U.S.C. 1607. It is the forum for
cooperative transportation decision-making.

(29) "Milestone" has the meaning given in § 182(g)(1) and § 189(c) of the CAA. A milestone
consists of an emissions level and the date on which it is required to be achieved.

(30) "Motor vehicle emissions budget" is that portion of the total allowable emissions defined
in a revision to the applicable implementation pian, or in an implementation plan revision which
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was adopted by the Environmental Quality Commission, subject to a public hearing, and
submitted to EPA, but not yet approved by EPA, for a certain date for the purpose of meeting
reasonable further progress milestones or attainment or maintenance demonstrations, for any
criteria pollutant or its precursors, allocated by the applicable implementation plan to highway
and transit vehicles. The applicable implementation plan for an ozone nonattainment area may
also designate a motor vehicle emissions budget for oxides of nitrogen (NOx) for a reasonable
further progress milestone year if the applicable implementation plan demonstrates that this NOx
budget will be achieved with measures in the implementation plan (as an implementation plan
must do for VOC milestone requirements). The applicable implementation plan for an ozone
nonattainment area includes a NOx budget if NOx reductions are being substituted for reductions
in volatile organic compounds in milestone years required for reasonable further progress.

(31) "National ambient air guality standards (NAAQS)" are those standards established pursuant
to § 109 of the CAA.

32) "NEPA" means the National Environmental Policy Act of 1969, as amended (42 U.S.C.
4321 et seq.).

(33) "NEPA process completion” with respect to FHWA or FTA, means the point at which there
is a specific action to make a final determination that a project is categorically excluded, to make
a Finding of No Significant Impact, or to issue a record of decision on a Final Environmental
Impact Statement under NEPA.

(34) "Nonattainment area" means any geographic region of the United States which has been
designated as nonatftainment under § 107 of the CAA for any pollutant for which a national
ambient air quality standard exists.

(35) "Not classified area” means any carbon monoxide nonattainment area which EPA has not
classified as either moderate or serious.

(36) "ODOT" means the Oregon Department of Transportation.

(37) "Phase II of the interim period” with respect to a pollutant or poliutant precursor means that
pertod of time after December 27, 1993, lasting until the earlier of the following:

(a) Submission to EPA of the relevant control strategy implementation plan revisions
which have been adopted by the Environmental Quality Commission and have been
subject to a public hearing, or

(b) Submission to EPA of a maintenance plan which has been adopted by the
Environmental Quality Commission and has been subject to a public hearing, or

(c) The date that the Clean Air Act requires relevant contro} strategy implementation
plans to be submitted to EPA, provided EPA has made a finding of the State’s failure to
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subnﬁt any such plans and the State, MPO, and DOT have received notice of such
finding of the State’s failure to submit any such plans. The precise end of Phase II of
the interim period is established in OAR 340-20-990.

(38) "Policy level official" means elected officials, and management and senior staff level
employees.

9) "Project” means a highway project or transit project.

(40) "Recipient of funds designated under title 23 U.S.C. or the Federal Transit Act" means any

agency at any level of State, county, city, or regional government that routinely receives ftitle
23 U.S.C. or Federal Transit Act funds to construct FHWA/FTA projects, operate FHWA/FTA
projects or equipment, purchase equipment, or undertake other services or operations via
contracts or agreements. This definition does not include private landowners or developers, or
contractors or entities that are only paid for services or products created by their own
employees.

(41) "Regional air authority" means a regiomal air authority established pursuant to ORS
468A.105.

(42) "Regionally significant project" means a transportation project, other than an exempt
project, that is on a facility which serves regional transportation needs, such as access to and
from the area outside the region, major activity centers in the region, major planned
developments such as new retail malls, sports complexes, etc., or transportation terminals as
well as most terminals themselves, and would normally be included in the modeling of a
metropolitan area’s transportation network, including at a minimum:

(a) all principal arterial highways,

(b) all fixed guideway transit facilities that offer an alternative to regional highway travel,

and

(c) any other facilities determined to be regionally significant through interagency

consultation pursuant to OAR 340-20-760.

A project that is included in the modeling of an area’s transportation network may not,
subject to interagency consultation, be considered regionally significant because it is not on
a facility which serves regional transportation needs.

(43} "Rural transport ozone nonattainment area" means an ozone nonattainment area that does

not include, and is not adjacent to, any part of a Metropolitan Statistical Area or, where one
- exists, a Consolidated Metropolitan Statistical Area, as defined by the United States Bureau of
the Census, and is classified under Clean Air Act section 182(¢h) as a rural transport area.

(44) "Standard" means a national ambient air quality standard.

(45) "Submarginal area" means any ozone nonattainment area which EPA has classified as
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submarginal in 40 CFR part 81.

(46) "Transit" is mass transportation by bus, rail, or other conveyance which provides general
or special service to the public on a regular and continuing basis. It does not include school
buses or charter or sightseeing services.

(47) "Transit project” is an undertaking to implement or modify a transit facility or
transit-related program; purchase transit vehicles or equipment; or provide financial assistance
for transit operations. It does not include actions that are solely within the jurisdiction of local
transit agencies, such as changes in routes, schedules, or fares. It may consist of several phases.
For analytical purposes, it must be defined inclusively enough to:

(a) Connect logical termini and be of sufficient length to address environmental matters
on a broad scope;

(b) Have independent utility or independent significance, i.e., be a reasonable
expenditure even if no additional transportation improvements in the area are made; and

(¢) Not restrict consideration of alternatives for other reasonably foreseeable
transportation improvements.

(48) "Transitional area" means any ozone nonattainment area which EPA has classified as
transitional in 40 CFR part 81.

(49) "Transitional period" with respect to a pollutant or pollutant precursor means that period
of time which begins after submission to EPA of the relevant control strategy implementation
plan or maintenance plan which has been adopted by the Environmental Quality Commission,
and has been subject to a public hearing. The transitional period lasts until EPA takes final
approval or disapproval action on the control strategy implementation plan submission or finds
it to be incomplete. In the case of maintenance plan submissions, the transitional period shall
last until EPA takes final approval or disapproval action. In the case of submissions other than
maintenance plans, the precise beginning and end of the transitional period is established in OAR
340-20-990.

(50) "Transportation control measure (TCM)}" is any measure that is specifically identified and
committed to in the applicable implementation plan that is either one of the types listed in section
108 of the CAA, or any other measure for the purpose of reducing emissions or concentrations
of air pollutants from transportation sources by reducing vehicle use or changing traffic flow or
congestion conditions. Notwithstanding the above, vehicle technology-based, fuel-based, and
maintenance-based measures which comntrol the emissions from vehicles under fixed traffic
conditions

are not TCMs for the purposes of this subpart.

(51) "Transportation improvement program (TIP)" means a staged, multiyear, intermodal
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program of transportation projects covering a metropolitan planning area which is consistent with
the metropolitan transportation plan, and developed pursuant to 23 CFR part 450.

(52) "Transportation plan” means the official intermodal metropolitan transportation plan that
is developed through the metropolitan planning process for the metropolitan planning area,
developed pursuant to 23 CEFR part 450.

(53) "Transportation project” means a roadway project or a transit project.

(34) "VMT" means vehicle miles traveled.

340-20-730 Applicability.

(1) Action applicability. Except as provided for in section (3) of this tule or OAR 340-20-1050,
conformity determinations are required for:

(a) The adoption, acceptance, approval or support of transportation plans developed
pursuant to 23 CFR part 450 or 49 CFR part 613 by an MPO or a DOT;

(b) The adoption, acceptance, approval or support of TIPs developed pursuant to 23 CFR
part 450 or 49 CFR part 613 by an MPO or DOT; and

(c) The approval, funding, or implementation of FHWA/FTA transportation projects or
regionally significant projects by a recipient of funds under title 23.

(2) Geographic Applicability,

(a) The provisions of this subpart shall apply in all nonattainment and maintenance areas for
transportation-related criteria pollutants for which the area is designated nonattainment or has
a maintenance plan.

(b) The provisions of this rule apply with respect to emissions of the following criteria
pollutants: ozone, carbon monoxide, nitrogen dioxide, and particles with an aerodynamic
diameter less than or equal to a nominal 10 micrometers (PM-10).

(¢) The provisions of this rule apply with respect to emissions of the following precursor
pollutants:

(A) Volatile organic compounds and nitrogen oxides in ozone areas, except with respect
to interim period reductions required under this rule, which shall not apply to nitrogen
oxides if the Administrator has made a determination under section 182(f) of the CAA
that additional NOx reductions would not contribute to attainment in the area and has not
notified the state or MPO that a subsequent violation of the ozone standard rescinds that
determination;

(B) Nitrogen oxides in nitrogen dioxide area; and

(C) Volatile organic compounds, nitrogen oxides, and PM-10 in PM-10 areas if:
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(i) During the interim period, the EPA Regional Administrator or the director of
the Department of Environmental Quality, or the director of any other regional
air authority has made a finding, including a finding in an applicable
implementation plan or a submitted implementation plan revision, that
transportation related precursor emissions within the nonattainment area are a
significant contributor to the PM-10 nonattainment problem and has so notified
the MPO and DOT; or .

(il) During the transitional, control strategy, and maintenance periods, the
applicable implementation plan, or implementation plan submission, establishes
a budget for such emissions as part of the reasonable further progress, attainment
Or maintenance strategy.,

(3) Limitations.

(a) Projects subject to this regulation for which the NEPA process and a conformity
determination have been completed by FHWA or FTA may proceed toward implementation
without further conformity determinations if one of the following major steps has occurred in
the past three years: NEPA process completion; start of final design; acquisition of a significant
portion of the right-of-way; or approval of the plans, specifications and estimates. All phases
of such projects which were considered in the conformity determination are also included, if
those phases were for the purpose of funding, final design, right of-way acquisition,
construction, or any combination of these phases.

(b) A new conformity determination for the project will be required if there is a significant
change in project design concept and scope, if a supplemental environmental document for air
quality purposes is initiated, or if no major steps to advance the project have occurred within
the past three years.

340-20-740 Priority.

When assisting or approving any action with air quality related consequences, FHWA and FTA
shall give priority to the implementation of those transportation portions of an applicable
implementation plan prepared to attain and maintain the NAAQS. This priority shall be
consistent with statutory requirements for allocation of funds among States or other jurisdictions.

340-20-750 Frequency of conformity determinations.

(1) Conformity determinations and conformity redeterminations for transportation plans, TIPs,
FHWA/FTA projects, and regionally significant projects approved or adopted by a recipient of
funds under title 23 must be made according to the requirements of this rule and the applicable
implementation plan.

(2) Transportation plans.




(a) Each new transportation plan must be found to conform before the transportation plan
is approved by the MPO or accepted by DOT. FEach new transportation plan must be
found to conform in accordance with the consultation requirements in OAR 340-20-760.

(b) All transportation plan revisions must be found to conform before the transportation
plan revisions are approved by an MPO or accepted by DOT, unless the revision merely
adds or deletes exempt projects listed in OAR 340-20-1050. The conformity
determination must be based on the transportation plan and the revision taken as a whole,
and must be made in accordance with the consultation provisions of OAR 340-20-760.

(c) Conformity of existing transportation plans must be redetermined within 18 months
of the following or the existing conformity determination will lapse:
(A) November 24, 1993; or
(B) EPA approval of an implementation plan revision which:
(i) Establishes or revises a transportation related emissions budget (as
required by CAA section 175A(a), 182(b)(1), 182(c)(2)(A), 182(c)(2)(B),
187(a)(7), 189(a)}(1)(B), and 189(b)(1)(A); and sections 192(a) and 192(b),
for nitrogen dioxide); or
(ii) Deletes, or changes TCMs.
(C) within 24 months after the EQC adopts a SIP revision which adds TCMs, or
18 months after EPA approval of a SIP revision which adds TCMs, or at the next
transportation plan approval (whichever comes first).

(D) EPA promulgation of an implementation plan which establishes or revises a
transportation-related emissions budget or adds, deletes, or changes TCMs.

(d) In any case, conformity determinations must be made no less frequently than every
three years, or the existing conformity determination will lapse.

(3) Transportation improvement programs.

(a) A new TIP must be found to conform before the TIP is approved by the MPO or
accepted by DOT. The new TIP must be found to conform in accordance with the
consultation requirements in. OAR 340-20-760.

(by A TIP amendment requires a new conformity determination for the entire TIP before
the amendment is approved by the MPO or accepted by DOT, unless the amendment
merely adds or deletes exempt projects listed in OAR 340-20-1050. The TIP amendment
must be found to conform in accordance with the consultation requirements in OAR
340-20-760.

(c) After an MPO adopts a new or revised transportation plan, conformity must be
redetermined by the MPO and DOT within six months from the date of adoption of the
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plan, unless the new or revised plan merely adds or deletes exempt projects listed in
OAR 340-20-1050. Otherwise, the existing conformity determination for the TIP will
lapse.

(d) In any case, conformity determination must be made no less frequently than every
three years of the existing conformity determination will [apse.

(4) Projects. FHWA/FTA transportation projects must be found to conform before they are
adopted, accepted, approved, or funded. In the case of recipients of funds under title 23 or the
Federal Transit Act, all regionally significant projects must be found to conform before they are
approved or adopted. Conformity must be redetermined for any FHWA/FTA project or any
regionally significant project adopted or approved by a recipient of funds under title 23 if none -
of the following major steps has occurred within the past three years: NEPA process completion;
start of final design; acquisition of a significant portion of the right-of-way; or approval of plans,
specifications or estimates.

340-20-760 Consultation.

(1) General.

(a) This section provides procedures for interagency consultation (Federal, State, and local) and
resolution of conflicts. Consultation shall be undertaken by MPOs, the Oregon Department of
Transportation, affected local jurisdictions, and USDOT before making conformity
determinations and in developing regional transportation plans and transportation improvement
programs. Consultation shall be undertaken by a Lead Planning Agency, the Department of
Environmental Quality, the Lane Regional Air Pollution Authority (for actions in Lane County
which are subject to this rule), or any other regional air authority, and EPA in developing
applicable implementation plans.

(b) The Iead Planning Agency, the Department of Environmental Quality, the Lane Regional
Air Pollution Authority for Lane County, or any other regional air authority, shall be the lead
agency responsible for preparing the final document or decision and for assuring the adequacy
of the interagency consultation process with respect to the development, amendment or revision
(except administrative amendments or revisions) of an applicable implementation plan including,
the motor vehicle emissions budget. The MPO, ODOT, or any other party responsible for
making conformity determinations pursuant to this rule, shall be the lead agency responsible for
preparing the final document or decision and for assuring the adequacy of the interagency
consultation process with respect to the development of the transportation plan, the TIP, and any
determinations of conformity under this rule. The project sponsor shall be responsible for
assuring the conformity of FHWA/FTA projects and regionally significant projects approved or
adopted by a recipient of funds under title 23.

(c) In addition to the lead agencies identified in subparagraph (2), other agencies entitled to
participate in any interagency consultation process under this rule include the Oregon Department
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of Transportation, both headquarters and each affected regional or district office, each affected
MPQ, the Federal Highway Administration regional office in Portland and State division office
in Salem, the Federal Transit Administration regional office, the Department of Environmental
Quality, both headquarters and each affected regional office, any affected regional air authority,
the United States Environmental Protection Agency, both headquariers and each affected regional
or district office, and any other organization within the State responsible under State law for
developing, submitting or implementing transportation-related provisions of an implementation
plan, any local transit agency, and any city or county transportation or air quality agency.

(d) Specific roles and responsibilities of various partic1pants in the interagency consultation
process shall be as follows:
(A) The Lead Planning Agency, the Department of Environmental Quality, the Lane
Regional Air Pollution Authority, or any other regional air authority, shall be responsible
for developing
(i) emissions inventories,
(i1) emissions budgets,
(iii) attainment and maintenance demonstrations, (iv) control strategy
implementation plan revisions, and (v) updated motor vehicle emissions factors.
(B) Unless otherwise agreed to in a Memorandum of Understanding between the affected
jurisdictions and the Department of Environmental Quality, the Department of
Environmental Quality shall be responsible for developing the transportation control
measures to be included in SIPs in PM-10 nonattainment or maintenance areas, except
Oakridge.
(C) The Lane Regional Air Pollution Authority shall be responsible for developing
transportation control measures for PM-10 in Oakridge.
(D) The MPO shall be responsible for
(1) developing transportation plans and TIPs, and making corresponding
conformity determinations,
(ii) monitoring regionally significant projects,
(iii) developing and evaluating TCMs in ozone and/or carbon monoxide
nonattainment and/or maintenance areas,
(iv) providing technical and policy input on emissions budgets,
(v) performing transportation modeling, regional emissions analyses and
documenting timely implementation of TCMs as required for determining
conformity,
(vi) distributing draft and final project environmental documents which have been
prepared by the MPO to other agencies.
(E) The Oregon Department of Transportation (ODOT) shall be responsible for
(i) providing technical input on proposed revisions to motor vehicle emissions
factors,
(1i) distributing draft and final project environmental documents prepared by
ODOT to other agencies,
(1ii) convening air quality technical review meetings on specific projects when
requested by other agencies or, as needed.

13




(iv) convening interagency consultation meetings required for purposes of
making conformity determinations in non-metropolitan nonattainment or
maintenance areas, except Grants Pass.
(v) making conformity determinations in non-metropolitan nenattainment or
maintenance areas, except Grants Pass.
(F) In addition to the responsibilities of MPOs described in (D) above, the Rogue
Valley Council of Governments will be responsible for
(i) convening interagency consultation meetings required for purposes of
making conformity determinations in Grants Pass;
(if) making conformity determinations in Grants Pass.
(G) The project sponsor shall be responsible for
(i) assuring project level conformity including, where required by this rule,
localized air quality analysis,
(ii) distributing draft and final project environmental documents prepared by
the project sponsor to other agencies,
(H) FHWA and FTA shall be responsible for
(1) assuring timely action on final findings of conformity, after consultation with
other agencies as provided in this section and 40 CFR § 93.105,
(I) EPA shall be responsible for
(i) reviewing and approving updated motor vehicle emissions factors, and
(ii) providing guidance on conformity criteria and procedures to agencies in
interagency consultation.
(J) Any agency, by mutual agreement with another agency, may take on a role or
responsibility assigned to that other agency under this rule.
(K) In metropolitan areas, any state or local transportation agency, or transit agency
shall disclose regionally significant projects to the MPO standing commitiee established
under OAR 340-20-760(3)(b) in a timely manner.
(i) Such disclosure shall be made not later than the first occasion on which any
of the following actions is sought: adoption or amendment of a local
jurisdiction’s transportation system plan to include a proposed project, the
issuance of administrative permits for the facility or for construction of the
facility, the execution of a contract for final design or construction of the facility,
the execution of any indebtedness for the facility, any final action of a board,
commission or administrator authorizing or directing employees to proceed with
final design, permitting or construction of the project, or any approval needed for
any facility that is dependent on the completion of the regionally significant
project.
(i) To help assure timely disclosure, the sponsor of any potentially regionally
significant project shall disclose to the MPO annually on or before July 1.
(iii} In the case of any regionally significant project that has not been disclosed
to the MPO and other interested agencies participating in the consultation process
in a timely manner, such regionally significant project shall be deemed not to be
included in the regional emissions analysis supporting the currently conforming
TIP’s conformity determination and not to be consistent with the motor vehicle
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emissions budget in the applicable implementation plan, for the purposes of
OAR 340-20-1000.

(L) In non-metropolitan areas, except Grants Pass, any state or local transportation
agency, or transit agency shall disclose regionally significant projects to ODOT in
a timely manner.

(i) Such disclosure shall be made not later than the first occasion on which
any of the following actions is sought: adoption or amendment of a local

- jurisdiction’s transportation system plan to include a proposed project, the

issuance of administrative permits for the facility or for construction of the
facility, the execution of a contract for final design or construction of the
facility, the execution of any indebtedness for the facility, any final action of
a board, commission or administrator authorizing or directing employees to
proceed with final design, permitting or construction of the project, or any
approval needed for any facility that is dependent on the completion of the
regionally significant project. '

(ii) To help assure timely disclosure, the sponsor of any potentially regionally
significant project shall disclose to ODOT as requested. Requests for
disclosure shall be made in writing to any affected state or local
transportation or transit agency.

(M) In Grants Pass, any state or local transportation agency, or transit agency shall
disclose regionally significant projects to RVCOG in a timely manner.

(i) Such disclosure shall be made not later than the first occasion on which
any of the following actions is sought: adoption or amendment of a local
jurisdiction’s transportation system plan to include a proposed project, the
issuance of administrative permits for the facility or for construction of the
facility, the execution of a contract for final design or construction of the
facility, the execution of any indebtedness for the facility, any final action of
a board, commission or administrator authorizing or directing employees to
proceed with final design, permitting or construction of the project, or any
approval needed for any facility that is dependent on the completion of the
regionally significant project.

(ii) To help assure timely disclosure, the sponsor of any potentially regionally
significant project shall disclose to RVCOG as requested. Requests for
disclosure shall be made in writing to any affected state or local
transportation or transit agency.

(3) Interagency consultation: specific processes

(a)(A) It shall be the affirmative responsibility of the agency with the responsibility for
preparing or revising a State Implementation Plan, except for administrative amendments or
revisions, to initiate the consultation process by notifying other participants and convening a
working group made up of representatives of each affected agency in the consultation process
including representatives of the public, as appropriate. Such working group shall be chaired by
a representative of the convening agency, unless the group by consensus selects another chair.
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The working group shall make decisions by majority vote. Such working group shall begin
consultation meetings early in the process of decision on the final SIP, and shall prepare all
drafts of the final SIP, the emissions budget, and major supporting documents, or appoint the
representatives or agencies that will prepare such drafts. Such working group shall be made up
of policy level representatives, and shall be assisted by such technical committees or technical
engineering, planning, public works, air quality, and administrative staff from the member
agencies as the working group deems appropriate. The chair, or his/her designee, shall set the
agenda for meetings and assure that all relevant documents and information are supplied to all
participants in the consultation process in a timely manner.

(B) Regular consultation on development or amendment of an implementation plan shall
include meetings of the working group at regularly scheduled intervals, no less frequently
than quarterly. In addition, technical meetings shall be convened as necessary.

(C) Each lead agency with the responsibility for preparing the SIP subject to the
interagency consultation process, shall confer through the working group process with
all other agencies identified under section (2)(¢c) of this rule with an interest in the
document to be developed, provide all appropriate information to those agencies needed
for meaningful input, and, consider the views of each such agency and respond to
substantive comments in a timely, substantive written manner prior to making a
recommendation to the Environmental Quality Commission for a final decision on such
document. Such views and written response shall be made part of the record of any
decision or action.

(D) The working group may appoint subcommittees to address specific issues pertaining
to SIP development. Any recommendations of a subcommittee shall be considered by
the working group.

(E) Meetings of the working group shall be open to the public. The agency with
the responsibility of preparing the STP shall provide timely written notification of
working group meetings to those members of the public who have requested such
notification. In addition, reasonable efforts shall be made to identify and provide
timely written notification to interested parties.

(b) There shall be a standing committee for purposes of consultation required under this rule by
an MPO. The standing committee shall advise the MPO. The committee shall include
representatives from state and regional air quality planning agencies and State and local
transportation and transit agencies. The standing committee shall consult with EPA and
USDOT. If not designated by committee bylaws, the standing committee shall select its chair
by majority vote.

(A) For MPOs designated prior to the effective date of this rule, the following standing
committees are designated for purposes of interagency consultation required by this rule:




(1) Lane Council of Governments: Transportation Planning Committee;

(i1) Salem-Keizer Area Transportation Study: Technical Advisory Committee;
(iil) Metro: Transportation Policy Alternatives Committee;

(iv) Rogue Valley Council of Governments: Technical Advisory Committee.

(B) Any MPO designated subsequent to the effective date of this rule shall establish a
standing committee to meet the requirements of this rule.

(C) The standing committee shall hold meetings at least quarterly. The standing
committee shall make decisions by majority vote.

(D) The standing committee shall be responsible for consultation on:

(i) determining which minor arterials and other transportation projects should be
considered "regionally significant” for the purposes of regional emissions
analysis, in addition to those functionally classified as principal arterial or higher
or fixed guideway systems or extensions that offer an alternative to regional
highway travel,

(i1) determining whether a project’s design concept and scope have changed
significantly since the plan and TIP conformity determination,

(iii) evaluating whether projects otherwise exempted from meeting the
requirements of this rule should be treated as non-exempt in cases where potential
adverse emissions impacts may exist for any reason,

(iv) making a determination, as required by OAR 340-20-840(3)(A), whether past
obstacles to implementation of TCMs which are behind the schedule established
in the applicable implementation plan have been identified and are being
overcome, and whether State and local agencies with influence over approvals or
funding for TCMs are giving maximum priority to approval or funding for
TCMs; this consultation process shall also consider whether delays in TCM
implementation necessitate revisions to the applicable implementation plan to
remove TCMs or substitute TCMs or other emission reduction measures;

(v) Identifying, as required by OAR 340-20-1020(4) projects located at sites in
PM-10 nonattainment or maintenance areas which have vehicle and roadway
emission and dispersion characteristics which are essentially identical to those at
sites which have violations verified by monitoring, and therefore require
quantitative PM-10 hot-spot analysis;

(vi) forecasting vehicle miles traveled, and any amendments thereto.

(vii) making a determination, as required by OAR 340-20-1000(2), whether the
project is included in the regional emissions analysis supporting the currently
conforming TIP’s conformity determination, even if the project is not strictly
"included” in the TIP for the purposes of MPO project selection or endorsement,
and whether the project’s design concept and scope have not changed significantly
from those which were included in the regional emissions analysis, or in a
manner which would significantly impact use of the facility;
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(viii) determining whether the project sponsor or MPO has demonstrated that the
requirements of OAR 340-20-870, 340-20-890, and 340-20-900 are satisfied
without a particular mitigation or control measure, as provided in OAR 340-20-
1040(4);

(ix) evaluating events which will trigger new conformity determinations in
addition to those triggering events established in OAR 340-20-750;

(x) consulting on emissions analysis for transportation activities which cross the
borders of MPOs or nonattainment or maintenance areas or air basins.

(xi) assuring that plans for construction of regionally significant projects which
are not FHWA/EFTA projects, including projects for which alternative locations,
design concept and scope, or the no-build option are still being considered, are
disclosed to the MPO on a regular basis, and assuring that any changes to those
plans are immediately disclosed.

(xii) the design, schedule, and funding of research and data collection efforts and
regional transportation model development by the MPO (e.g., household/travel
transportation surveys).

(xiii) development of transportation improvement programs

(xiv) development of regional transportation plans.

(xv) establishing appropriate public participation opportunities for project-level
conformity determinations required by this rule.

(E) The chair of each standing committee, or his/her designee, shall set the agenda for
all meetings. The chair of each standing committee shall assure that all agendas, and
relevant documents and information are supplied to all participants in the consultation
process in a timely manner prior to standing committee meetings which address any
issues described in OAR 340-20-760(3)(b)(D) of this rule.

(F) Such standing committees shall begin consultation meetings early in the process of
decision on the final document, and shall review all drafts of the final document and
major supporting documents. The standing committee shall consult with EPA and
USDOT.

(G) The MPO shall confer with the standing committee and shall consult with all other
agencies identified under section (2)(¢) of this rule with an interest in the document to
be developed, shall provide all appropriate information to those agencies needed for
meaningful input, and consider the views of each such agency. The MPO shall provide
draft conformity determinations to standing committee members and shall allow a
minimum of 30 days for standing committee members to comment. The 30 day
comment period for standing committee members may occur concurrently with the
public comment period. The MPO shall respond to substantive comments raised by
a standing committee member in a timely, substantive written manner at least 7 days
prior to any final decision by the MPO on such document. Such views and written
response shall be made part of the record of any decision or action.




(H) The standing committee may, where appropriate, appoint a subcommittee to develop
recommendations for consideration by the full committee.

(I) Meetings of the standing committee shail be open to the public. The MPO shall
provide timely written notification of standing committee meetings to those members of
the public who have requested such notification. In addition, reasonable efforts shall be
made to identify and provide timely written notification to interested parties.

(c) An MPO, or any other party responsible for developing Transportation Control Measures,
shall consult with affected parties listed in section (2)(c) in developing TCMs for inclusion in
an applicable implementation plan.

(d)(A) In non-metropolitan areas the following interagency consultation procedures shall
apply, unless otherwise agreed to by the affected parties in an Memorandum of
Understanding, or specified in an applicable State implementation plan:

(B} In each non-metropolitan nonattainment or maintenance area, except in Grants
Pass, the Oregon Department of Transportation shall facilitate a meeting of the
affected agencies listed in section (2)(c) of this rule prior to making conformity
determinations to

(i) determine which minor arterials or other transportation projects shall be
considered "regionally significant";

(ii) determine which projects have undergone significant changes in design
concept and scope since the regional emissions analysis was performed;

(ili) evaluate whether projects otherwise exempted from meeting the
requirements of this rule should be treated as non-exempt in cases where
potential adverse emissions impacts may exist for any reason,

(iv) make a determination, as required by OAR 340-20-840(3)(a), whether
past obstacles to implementation of TCMs which are behind the schedule
established in the applicable implementation plan have been identified and
are being overcome, and whether State and local agencies with influence over
approvals or funding for TCMs are giving maximum priority to approval or
funding for TCMs; this consultation process shall also consider whether
delays in TCM implementation necessitate revisions to the applicable
implementation plan to remove TCMs or substitute TCMs or other emission
reduction measures;

(v) 1dentify, as required by OAR 340-20-1020(4) projects located at sites in
PM-10 nonattainment or maintenance areas which have vehicle and roadway
emission and dispersion characteristics which are essentially identical to those
at sites which have violations verified by monitoring, and therefore require
quantitative PM-10 hot-spot analysis;

(vi) confer on the forecast of vehicle miles traveled, and any amendments
thereto;




(vii) determine whether the project sponsor has demonstrated that the
requirements of OAR 340-20-870, 340-20-890, and 340-20-900 are satisfied
without a particular mitigation or control measure, as provided in OAR 340-
20-1040(d);

(viii) evaluate events which will trigger new conformity determinations in
addition to those triggering events established in OAR 340-20-750;

(ix) assure that plans for construction of regionally significant projects which
are not FHWA/FTA praojects, including projects for which alternative
locations, design concept and scope, or the no-build option are still being
considered, are disclosed on a regular basis, and assuring that any changes
to those plans are immediately disclosed.

{x) confer on the design, schedule, and funding of research and data
collection efforts and tramsportation model development (e.g.,
household/travel {ransportation surveys).

(xi} establish appropriate public participation opportunities for project-level
conformity determinations required by this rule.

(C) Notwithstanding section (3)(d)(B) of this rule, the Rogue Valley Council of
Governments shall be responsible for facilitating a meeting of the affected agencies
listed in section (2}(c) of this rule prior to making conformity determinations for
Grants Pass, Oregon for the purpose of consulting on the items listed in section
(3)(d)(B) of this rule,

(D) The Oregon Department of Transportation, or the Rogue Valley Council of
Governments (RVCOG) in Grants Pass, shall consult with all other agencies
identified under section (2)(c) of this rule with an interest in the document to be
developed, shall provide all appropriate information to those agencies needed for
meaningful input, and consider the views of each such agency. All draft regional
conformity determinations as well as, supporting documentation shall be made
available to agencies with an interest in the document and those agencies shall be
given at least 30 days to submit comments on the draft docoment. ODOT, or
RVCOG in Grants Pass, shall respond to substantive comments received from other
agencies in a timely, substantive written manner at least 7 days prior to any final
decision on such document. Such views and written response shall be made part of
the record of any decision or action.

(E) Meetings hereby required shall be open to the public. Timely written
notification of any meetings relating to conformity shall be provided to those
members of the public who have requested such notification. In addition, reasonable
efforts shall be made to identify and provide timely written notification to interested
parties.

(F) If no transportation projects are proposed for the upcoming fiscal year, there
is no obligation to facilitate the annual meeting required by sections (3)(d)(B)&(C)
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of this rule.

(G) The meetings required by sections (3)(d)(B)&(C) of this rule may take place
using telecommunications equipment, where appropriate.

(&) An MPO or ODOT shall facilitate an annual statewide meeting, unless otherwise agreed
upon by ODOT, DEQ and the MPOs, of the affected agencies listed in section (2)(c) to review
procedures for regional emissions and hot-spot modeling.

{A) The members of each agency shall annually jointly review the procedures used by
affected MPOs and agencies to determine that the requirements of OAR 340-20-1010 are
being met by the appropriate agency.

(B} An MPO or ODOT shall facilitate a statewide meeting of parties listed in section
(2)(c) of this rule to receive comment on the EPA guidelines on hot-spot modeling, to
determine the adequacy of the guidelines, and to make recommendations for improved
hot-spot modeling to the EPA Regional Administrator. DEQ, LRAPA, or any other
regional air authority, may make recommendations for improved hot-spot modeling
guidelines to the EPA Regional Administrator with the concurrence of ODOT. ODOT
may make recommendations for improved hot-spot modeling guidelines to the EPA
Regional Administrator with the concurrence of the affected air quality agency (e.g.,
DEQ, LRAPA or any other regional air authority).

(C) The MPO or ODOT shall determine whether the transportation modeling procedures
are in compliance with the modeling requirements of QAR 340-20-1010. The DEQ or
LLRAPA (in Lane County), or any other regional air authority, shall determine whether
the modeling procedures are in compliance with the air quality emissions modeling
requirements of OAR 340-20-1010.

(H)(A) FHWA and FTA will, for any proposed or anticipated transportation improvement
program (TIP) or transportation plan conformity determination, provide a draft conformity
determination to EPA for review and comment. FHWA and FTA shall allow a minimum of 14
days for EPA to respond. DOT shall respond in writing to any significant comments raised by
EPA before making a final decision. In addition, where FHWA/FTA request any new or
revised information to support a TIP or transportation plan conformity determination,
FHWA/FTA shall either return the conformity determination for additional consultation under
sections (3)(b) or (3)(d) of this rule, or FHWA/FTA shall provide the new information to the
agencies listed in (2)(c) of this rule for review and comment, Where FHWA/FTA chooses to
provide the new or additional information to the affected agencies listed in section (2)(c), FHWA
and FTA shall allow for a minimum of 14 days to respond to any new or revised supporting
information; DOT shall respond in writing to any significant comments raised by the agencies
consulted on the new or revised supporting information before making a final decision.

(g) FEach agency subject to an interagency consultation process under this rule (including any
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Federal agency) shall provide each final document that is the product of such consultation
process, together with all supporting information that has not been the subject of any previous
consultation required by this rule, to each other agency that has participated in the consultation
process within 14 days of adopting or approving such document or making such determination.
Any such agency may supply a checklist of available supporting information, which such other
participating agencies may use to request all or part of such supporting information, in lieu of
generally distributing all supporting information.

(h) It shall be the affirmative responsibility of the agency with the responsibility for preparing
a transportation plan or TIP revision which merely adds or deletes exempt projects listed in OAR
340-20-1050 to initiate the process by notifying other participants early in the process of decision
on the final document and assure that all relevant documents and information are supplied to all
participants in the consultation process in a timely manner.

(i) A meeting that is scheduled or required for another purpose may be used for the purposes
of consultation required by this rule if the conformity consultation purpose is identified in the
public notice for the meeting.

(i) Tt shall be the affirmative responsibility of a project sponsor to consult with the affected
transportation and air quality agencies prior to making a project level conformity determination
required by this rule.

(4) Resolving conflicts.

(a) Any conflict among State agencies or between State agencies and an MPO shall be escalated
to the Governor if the conflict cannot be resolved by the heads of the involved agencies. In the
first instance, such agencies shall make every effort to resolve any differences, including
personal meetings between the heads of such agencies or their policy-level representatives, to
the extent possible,

(b) A State agency, regional air authority, or MPO has 14 calendar days to appeal a
determination of conformity, SIP submittal, or other decision under this rule, to the Governor
after the State agency, regional air authority, or MPO has been notified of the resolution of all
comments on such proposed determination of conformity, SIP submittal, or decision. If an
appeal is made to the Governor, the final conformity determination, SIP submittal, or policy
decision must have the concurrence of the Governor. The appealing agency must provide nofice
of any appeal under this subsection to the lead agency. If an action is not appealed to the
Governor within 14 days, the lead agency may proceed.

(¢) The Governor may delegate the role of hearing any such appeal under this subsection and
of deciding whether to concur in the conformity determination to another official or agency
within the State, but not to the head or staff of the State air quality agency or any local air
quality agency, the State department of transportation, a State transportation commission or
board, the Environmental Quality Commission, any agency that has responsibility for only one
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of these functions, or an MPO.

(5) Public participation.

Affected agencies, except USDOT, making conformity determinations for transportation plans
and/or transportation improvement programs shall make available the draft conformity
determination and all supporting documentation 30 days prior to a final decision. Notification
of the availability of the draft determination and all supporting documentation shall be given by
prominent advertisement in the area affected. Written notification of the availability of the draft
determination and all supporting documentation shall also be provided to any party requesting
such notification. Members of the public may submit oral and/or written comments to the
affected agency prior to the final decision. These comments shall be made part of the record
of any final decision. The full record including, public comments and responses to comments
shall be submitted to USDOT. In addition, the affected agenciés must specifically address in
writing all public comments that known plans for a regionally significant project which is not
receiving FHWA or FTA funding or approval have not been properly reflected in the emissions
analysis supporting a proposed conformity finding for a transportation plan or TIP.

340-20-770 Content of transportation plans.

(1) Transportation plans adopted after January 1, 1995 in serious, severe, or extreme ozone
nonattainment areas and in serious carbon monoxide nonattainment areas. The transportation plan
must specifically describe the transportation system env151oned for certain future years which
shall be called horizon years.

(a) The agency or organization developing the transportation plan, after consultation
pursuant to OAR 340-20-760, may choose any years to be horizon years, subject to the
following restrictions:

(A) Horizon years may be no more than 10 years apart;

(B) The first horizon year may be no more than 10 years from the base year used
to validate the transportation demand planning model;

(C) If the attainment year is in the time span of the transportation plan, the
attainment year must be a horizon year;

(D) The last horizon year must be the last year of the transportation plan’s
forecast period.

(b) For these horizon years:

(A) The transportation plan shall quantify and document the demographic and
employment factors influencing expected transportation demand, including land
use forecasts, in accordance with implementation plan provisions and OAR
340-20-760;

(B) The highway and transit system shall be described in terms of the regionally
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significant additions or modifications to the existing transportation network which
the transportation plan envisions to be operational in the horizon years. Additions
and modifications to the highway network shall be sufficiently identified to
indicate intersections with existing regionally significant facilities, and to
determine their effect on route options between transportation analysis zones.
Each added or modified highway segment shall also be sufficiently identified in
terms of its design concept and design scope to allow modeling of travel times
under various traffic volumes, consistent with the modeling methods for area-wide
transportation analysis in use by the MPO. Transit facilities, equipment, and
services envisioned for the future shall be identified in terms of design concept,
design scope, and operating policies sufficiently to allow modeling of their transit
ridership. The description of additions and modifications to the transportation
network shall also be sufficiently specific to show that there is a reasonable
relationship between expected land use and the envisioned transportation system;
and

(C) Other future transportation policies, requirements, services, and activities,
including intermodal activities, shall be described.

(2) Moderate areas reclassified to serious. Ozone or CO nonattainment areas which are
reclassified from moderate to serious must meet the requirements of paragraph (a) of this
section within two years from the date of reclassification.

(3) Transportation plans for other areas. Transportation plans for other areas must meet
the requirements of paragraph (a) of this section at least to the extent it has been the
previous practice of the MPO to prepare plans which meet those requirements.
Otherwise, transportation plans must describe the transportation system envisioned for
the future specifically enough to allow determination of conformity according to the
criteria and procedures of OAR 340-20-800 through 340-20-980.

(4) Savings. The requirements of this section supplement other requirements of
applicable law or regulation governing the format or content of transportation plans.

340-20-780 Relationship of transportation plan and TIP conformity with the NEPA process.

The degree of specificity required in the transportation plan and the specific travel network
assumed for air quality modeling do not preclude the consideration of alternatives in the NEPA
process or other project development studies. Should the NEPA process result in a project with
design concept and scope significantly different from that in the transportation plan of TIP, the
project must meet the criteria in OAR 340-20-800 through 340-20-980 for projects not from a
TIP before NEPA process completion.

340-20-790 Fiscal constraints for transportation plans and TIPs.

Transportation plans and TIPs must be financially constrained consistent with DOT’s
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metropolitan plarning regulations at 23 CFR part 450 in order to be found in conformity.

340-20-800 Criteria and procedures for determining conformity of transportation plans,
programs, and projects: General.

(1) In order to be found to conform, each transportation plan, program, FHWA/FTA project,
and regionally significant project approved or adopted by a recipient of funds under title 23 must
satisfy the applicable criteria and procedures in OAR 340-20-810 through 340-20-980 as listed
in Table 1 in section (2) of this rule, and must comply with all applicable conformity
requirements of implementation plans and this rule, and of court orders for the area which
pertain specifically to conformity determination requirements. The criteria for making conformity
determinations differ based on the action under review, the time period in which the conformity
determinations is made, and the relevant pollutant.

(2) The following table indicates the criteria and procedures in OAR 340-20-810 through
340-20-980 which apply for each action in each time period.

TABLE 1 - CONFORMITY CRITERIA

ACTION CRITERIA
ALL PERIODS
Transportation plan 340-20-810; 340-20-820; 340-20- -
830; 340-20-840(b).
TIP 340-20-810; 340-20-820; 340-20-
830; 340-20-840(c).
Project from a conforming _ 340-20-810; 340-20-
plan and TIP, 820; 340-20-830; 340-20-850; 340-
‘ 20-860; 340-20-870; 340-20-880.
Project NOT from a 340-20-810; 340-20-820;
conforming plan and TIP. 340-20-830; 340-20-840(d); 340-20-

850; 340-20-870; 340-20-880.

PHASE II OF THE INTERIM PERIOD

Transportation plan 340-20-930; 340-20-960.
TIP 340-20-940; 340-20-970.
Project from a conforming plan ' 340-20-920.




and TIP.

Project NOT from a conforming

plan and TIP. 340-20-920; 340-20-950; 340-20-

980.
TRANSITIONAL PERIOD

Transportation plan 340-20-890; 340-20-930; 340-20-
960.

TIP 340-20-900; 340-20-940; 340-20-
970.

Project from a conforming plan

and TIP. 340-20-920.

Project NOT from a conforming 340-20-910; 340-20-920;

plan and TIP. 340-20-950; 340-20-980.

CONTROL STRATEGY AND MAINTENANCE PERIODS

‘I'ransportation plan 340-20-890.

TIP | 340-20-900.

Project from a conforming plan No additional criteria.
and TIP.

Project NOT from a conforming 340-20-910.

plan and TTP.

340-20-810 Criteria and procedures: Latest planning assumptions,

(1) The conformity determination, with respect to all other applicable criteria in OAR

-340-20-820 through 340-20-980, must be based upon the most recent planning assumptions in

force at the time of the conformity determination. This criterion applies during all periods. The
conformity determination must satisfy the requirements of this rule.

(2) Assumptions must be derived from the estimates of current and future population,
employment, travel, and congestion most recently developed by the MPO or other agency
authorized to make such estimates and approved by the MPO. The conformity determinations
must also be based on the latest planning assumptions about current and future background
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concentrations.

(3) The conformity determination for each transportation plan and TIP must discuss how transit
operating policies, including fares and service levels, and assumed transit ridership have changed
since the previous conformity determination.

(4) The conformity determination must include reasonable assumptions about transit service and
increases in transit fares and road and bridge tolls over time.

(5) The conformity determination must use the latest existing information regarding the
effectiveness of the TCMs which have already been implemented.

(6) Key assumptions shall be specified and included in the draft documents and supporting
materials used for the interagency and public consultation required by OAR 340-20-760.

340-20-820 Criteria and procedures: Tatest emissions model.

(1) The conformity determination must be based on the latest emission estimation model
available., This criterion applies during all periods. It is satisfied if the most current version
of the motor vehicle emissions model specified by EPA for use in the preparation or revision
of implementation plans in that State or area is used for the conformity analysis. Where
EMFAC is the motor vehicle emissions model used in preparing or revising the applicable
implementation plan, new versions must be approved by EPA before they are used in the
conformity analysis.

(2) EPA will consult with DOT to establish a grace period following the specification of any new
model.

(a) The grace period will be no less than three months and no more than 24 months after
notice of availability is published in the Federal Register.

{b) The length of the grace period will depend on the degree of change in the model and
the scope of re-planning likely to be necessary by MPOs in order to assure conformity.
If the grace period will be longer than three months, EPA will announce the appropriate
grace period in the Federal Register.
(3) Conformity analyses for which the emissions analysis was begun during the grace period or
before the Federal Register notice of availability of the latest emission model may continue to
use the previous version of the model for transportation plans and TIPs. The previous model
may also be used for projects if the analysis was begun during the grace period or before the
Federal Register notice of availability, provided no more than three years have passed since the
draft environmental document was issued.

340-20-830 Criteria and procedures; Consultation.




The MPO or ODOT must make conformity determinations according to the interagency
consultation procedures in OAR 340-20-760, and according to the public involvement procedures
established in OAR 340-20-760 and public involvement procedures established by the MPO in
compliance with 23 CFR part 450, This criterion applies during all periods.

340-20-840 Criteria and procedures; Timely impleméntation of TCMs.

(1) The transportation plan, TIP or FHWA/FTA project or regionally significant projects
approved or adopted by a recipient of funds under title 23 which is not from a conforming plan
and TIP must provide for the timely implementation of TCMs from the applicable
implementation plan. This criterion applies during all periods.

(2) For transportation plans, this criterion is satisfied if the following two conditions are met:

{a) The transportation plan, in describing the envisioned future transportation system,
provides for the timely completion or implementation of all TCMs in the applicable
implementation plan which are eligible for funding under title 23 U.S.C. or the Federal
Transit Act, consistent with schedules included in the applicable implementation plan.
Timely implementation of TCMs which are not eligible for funding under title 23 or
the Federal Transit Act is required where failure to implement such measure(s) will
Jeopardize attainment or maintenance of a standard.

(b) Nothing in the transportation plan interferes with the implementation of any TCM in
the applicable implementation plan.

3) For TIPs, this criterion is satisfied if the fdllowing conditions are met:

(a) An examination of the specific steps and funding source(s) needed to fully implement
each TCM indicates that TCMs which are eligible for funding under title 23 U.S.C. or
the Federal Transit Act are on or ahead of the schedule established in the applicable
implementation plan, or, if such TCMs are behind the schedule established in the
applicable implementation plan, the MPO and DOT have determined after consultation
in accordance with OAR 340-20-760 that past obstacles to implementation of the TCMs
have been identified and have been or are being overcome, and that all State and local
agencies with influence over approvals or funding of TCMs are giving maximum priority
to approval of funding of TCMs over other projects within their control, including -
projects in locations outside the nonattainment or maintenance area.  Timely
implementation of TCMs which are not eligible for funding under title 23 or the
Federal Transit Act is required where attainment or maintenance of a standard is
jeopardized.

{(b) If TCMs in the applicable implementation plan have previously been programmed for

Federal funding but the funds have not been obligated and the TCMs are behind the
schedule in the implementation plan, then the TIP cannot be found to conform if the
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funds intended for those TCMs are reallocated to projects in the TIP other than TCMs,
or if there are no other TCMs in the TIP, if the funds are reallocated to projects in the
TIP other than projects which are eligible for Federal funding under ISTEA’s Congestion
Mitigation and Air Quality Improvement Program.

(¢) Nothing in the TIP may interfere with the implementation of any TCM in the
applicable implementation plan.

(4) For FHWA/FTA projects and regionally significant projects approved or adopted by a
recipient of funds under title 23 which are not from a conforming transportation plan and TIP,
this criterion is satisfied if the project does not interfere with the implementation of any TCM
in the applicable implementation plan.

340-20-850 Criteria and procedures: Currently conforming transportation plan and TIP.

There must be a currently conforming transportation plan and currently conforming TIP at the
time of project approval. This criterion applies during all periods. Tt is satisfied if the current
transportation plan and TIP have been found to conform to the applicable implementation plan
by the MPO and DOT according to the procedures of this subpart. Only one conforming
transportation plan of TTP may exist in an area at any time, conformity determinations of a
previous transportation plan or 'TIP expire once the current plan or TIP is found to conform by
DOT. The conformity determination on a transportation plan or TIP will also lapse if
conformity is not determined according to the frequency requirements of QAR 340-20-750.

340-20-860 Criteria and p.rocedures: Projects from a plan and TIP.

(1) The project must come from a conforming plan and program. This criterion applies during
all periods. If this criterion is not satisfied, the project must satisfy all criteria in Table 1 of
OAR 340-20-800 for a project not from a conforming transportation plan and TIP. A project is
considered to be from a conforming transportation plan if it meets the requirements of section
(2) of this rule and from a conforming program if it meets the requirements of section (3) of this
rule.

(2) A project is considered to be from a conforming transportation plan if one of the following
conditions applies:

(a) For projects which are required to be identified in the transportation plan in order to
satisfy OAR 340-20-770, the project is specifically included in the conforming
transportation plan and the project’s design concept and scope have not changed
significantly from those which were described in the transportation plan, or in a manner
which would significantly impact use of the facility; or

(b) For projects which are not required to be specifically identified in the transportation
plan, the project is identified in the conforming transportation plan, or is consistent with
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the policies and purpose of the transportation plan and will not interfere with other
projects specifically included in the transportation plan.

(3) A project is considered to be from a conforming program if the following conditions are met:

(a) The project is included in the conforming TIP and the design concept and scope of
the project were adequate at the time of the TIP conformity determination to determine
its contribution to the TIP’s regional emissions and have not changed significantly from
those which were described in the TIP, or in a manner which would significantly impact
use of the facility; and

(b) If the TIP describes a project design concept and scope which includes project-level
emissions mitigation or control measures, written commitments to implement such
measures must be obtained from the project sponsor and/or operator as required by OAR
340-20-1040(a) in order for the project to be considered from a conforming program.,
Any change n these mitigation or control measures that would significantly reduce their
effectiveness constitutes a change in the design concept and scope of the project.

340-20-870 Criteria and procedures: Localized CO and PM-10 violations_(hot spots).

(1) A FHWA/FTA project and any regionally significant project approved or adopted by a
recipient of funds under title 23 must not cause or contribute to any new localized CC or PM-10
violations or increase the frequency or severity of any existing CO or PM-10 violations in CO
and PM-10 nonattainment and maintenance areas. This criterion applies during all periods. This
criterion is satisfied if it is demonstrated that no new local violations will be created and the
severity or number of existing violations will not be increased as a result of the project.

(2) The demonstration must be performed according to the requirements of OAR
340-20-760(c)(5) and 340-20-1020.

(3) For projects which are not of the type identified by OAR 340-20-1020(1), or 340-20-1020(4),
this criterion may be satisfied if consideration of local factors clearly demonstrates that no local
violations presently exist and no new local violations will be created as a result of the project.
Otherwise, in CO nonattainment and maintenance agreas, a quantitative demonstration must be
performed according to the requirements of OAR 340-20-1020(2).

340-20-880 Criteria and procedures: Compliance with PM-10 control measures.

A FHWA/FTA project and any regionally significant project approved or adopted by a recipient
of funds under title 23 must comply with PM-10 control measures in the applicable
implementation plan. This criterion applies during all periods. It is satisfied if control measures
for the purpose of limiting PM-10 emissions from the construction activities and/or normal use
and operation associated with the project contained in the applicable implementation plan are
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included in the final plans, specifications, and estimates for the project.

340-20-890 Criteria and procedures; Motor vehicle emissions budget (transportation plan).

(1) The transportation plan must be consistent with the motor vehicle emissions budget(s) in the
applicable implementation plan or implementation plan submission. This criterion applies during
the transitional period and the control strategy and maintenance periods, except as provided in
OAR 340-20-1070. This criterion may be satisfied if the requirements in section (2) and (3) of
this rule are met:

(2) A regional emissions analysis shall be performed as follows:

(a) The regional analysis shall estimate emissions of any of the following poliutants and
pollutant precursors for which the area is in nonattainment or maintenance and for which
the applicable implementation plan or implementation plan submission establishes an
emissions budget:

(A) VOC as an ozone precursor;

(By NOx as an ozone precursor,

(C) CO;

(D) PM-10 (and its precursors VOC and/or NOx if the applicable implementation
plan or implementation plan submission identifies transportation-related precursor
emissions within the nonattainment area as a significant contributor to the PM-10
nonattainment problem or establishes a budget for such emissions); or

(E) NOx (in NO2 nonattainment or maintenance areas);

(b) The regional emissions analysis shall estimate emissions from the entire transportation
system, including all regionally significant projects contained in the transportation plan
and all other regionally significant highway and transit projects expected in the
nonattainment or maintenance area in the timeframe of the transportation plan;

(c) The emissions analysis methodology shall meet the requirements of OAR
340-20-1010;

(d) For areas with a transportation plan that meets the content requirements of OAR
340-20-770(1), the emissions analysis shall be performed for each horizon year,
Emissions in milestone years which are between the horizon years may be determined
by interpolation; and

{e) For areas with a transportation plan that does not meet the content requirements of
0OAR 340-20-770(1), the emissions analysis shall be performed for any years in the time
span of the transportation plan provided they are not more than ten years apart and
provided the analysis is performed for the last year of the plan’s forecast period. If the
attainment year is in the time span of the transportation plan, the emissions analysis must
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also be performed for the attainment year. Emissions in milestone years which are
between these analysis years may be determined by interpolation.

(3) The regional emissions analysis shall demonstrate that for each of the applicable pollutants
or pollutant precursors in section (2)(a) of this rule the emissions are less than or equal to the
motor vehicle emissions budget as established in the applicable implementation plan or
implementation plan submission as follows:

(a) If the applicable impiementation plan or implementation plan submission establishes
emissions budgets for milestone years, emissions in each milestone year are less than or
equal to the motor vehicle emissions budget established for that year;

(b) For nonattainment areas, emissions in the attainment year are less than or equal to
the motor vehicle emissions budget established in the applicable implementation plan or
implementation plan submission for that year;

(c) For nonattainment areas, emissions in each analysis or horizon year after the
attainment year are less than or equal to the motor vehicle emissions budget established
in the applicable implementation plan or implementation plan submission for the
attainment year. If emissions budgets are established for years after the attainment year,
emissions in each analysis year or horizon year must be less than or equal to the motor
vehicle emissions budget for that year, if any, or the motor vehicle emissions budget for
the most recent budget year prior to the analysis or horizon year; and

(d) For mainfenance areas, emissions in each analysis or horizon year are less than or
equal to the motor vehicle emissions budget established by the maintenance plan for that
year, if any, or the emissions budget for the most recent budget year prior to the analysis
or horizon year.

340-20-900 Criteria and procedures: Motor vehicle emissions budset (TIP).

(1) The TIP must be consistent with the motor vehicle emissions budget(s) in the applicable
implementation plan or implementation plan submission. This criterion applies during the
transitional period and the control strategy and maintenance periods, except as provided in OAR
340-20-1070. This criterion may be satisfied if the requirements in sections (2) and (3) of this
rule are met:

(2) For areas with a conforming transportation plan that fully meets the content requirements of
OAR 340-20-770(1), this criterion may be satisfied without additional regional analysis if:

(a) Each program year of the TIP is consistent with the Federal funding which may be
reasonably expected for that year, and required State/local matching funds and funds for
State/local funding-only projects are consistent with the revenue sources expected over
the same period; and

(b) The TIP is consistent with the conforming transportation plan such that the regional
emissions analysis already performed for the plan applies to the TIP also. This requires

32




a demonstration that:

(A) The TIP contains all projects which must be started in the TIP’s timeframe
in order to achieve the highway and transit system envisioned by the
transportation plan in each of its horizon years;
(B) All TIP projects which are regionally significant are part of the specific
highway or transit system envisioned in the transportation plan’s horizon years;
and
(C) The design concept and scope of each regionally significant project in the TIP
is not significantly different from that described in the transportation plan.

(c} If the requirements in subsections (a) and (b) of this section are not met, then:

(A) The TIP may be modified to meet those requirements; or

(B) The transportation plan must be revised so that the requirements in
subsections (a} and (b} of this section are met. Once the revised plan has been
found to conform, this criterion is met for the TIP with no additional analysis
except a demonstration that the TIP meets the requirements of subsections (a) and
(b) of this section.

(3) For areas with a transportation plan that does not meet the content requirements of GAR
340-20-770(1), a regional emissions analysis must meet all of the following requirements:

(a) The regional emissions analysis shall estimate emissions from the entire transportation
system, including all projects contained in the proposed TIP, the transportation plan, and
all other regionally significant highway and transit projects expected in the nonattainment
or maintenance area in the timeframe of the transportation plan;

{(b) The analysis methodology shall meet the requirements of QAR 340-20-1010(3); and

(c) The regional analysis shall satisfy the requirements of OAR 340-20-890(2)(a),
340-20-890(2)(e), and 340-20-890(3).

340-20-910 Criteria and procedures: Motor vehicle emissions budget (project not from a plan '

and TIP).

(1) The project which is not from a conforming transportation plan and a conforming TIP must
be consistent with the motor vehicle emissions budget(s) in the applicable implementation plan
or implementation plan submission. This criterion applies during the transitional period and the
control strategy and maintenance periods, except as provided in OAR 340-20-1070. It is satisfied
if emissions from the implementation of the project, when considered with the emissions from
the projects in the conforming transportation plan and TIP and ail other regionally significant
projects expected in the area, do not exceed the motor vehicle emissions budget(s) in the
applicable implementation plan or implementation plan submission.




(2) For areas with a conforming transportation plan that meets the content requirements of OAR
340-20-770(1):

(a) This criterion may be satisfied without additional regional analysis if the project is
included in the conforming transportation plan, even if it is not specifically included in
the latest conforming TIP. This requires a demonstration that:

{A) Allocating funds to the project will not delay the implementation of projects
in the transportation plan or TIP which are necessary to achieve the highway and
transit system envisioned by the transportation plan in each of its horizon years;
(B) The project is not regionally significant or is part of the specific highway or
transit system envisioned in the transportation plan’s horizon years; and

(C) The design concept and scope of the project is not significantly different from
that described in the transportation plan.

(b) If the requirements in subsection (a) of this section are not met, a regional emissions
analysis must be performed as follows:
(A) The analysis methodology shall meet the requirements of OAR 340-20-1010;
(B) The analysis shall estimate emissions from the transportation system,
including the proposed project and all other regionally significant projects
expected in the nonattainment or maintenance area in the timeframe of the
transportation plan. The analysis must include emissions from all previously
approved projects which were not from a transportation plan and TIP; and
(C) The emissions analysis shall meet the requirements of OAR 340-20-890(2)(a),
340-20-890(2)(d) and 340-20-890(3).

(3) For areas with a transportation plan that does not meet the content requirements of CAR 340-
20-770(1), a regional emissions analysis must be performed for the project together with the
conforming TIP and all other regionally significant projects expected in the nonattainment or
maintenance area. This criterion may be satisfied if:

(a) The analysis methodology meets the requirements of OAR 340-20-1010(3);

(b) The analysis estimates emissions from the transportation system, including the
proposed project, and all other regionally significant projects expected in the
nonattainment or maintenance area in the timeframe of the transportation plan;

(¢) The regional analysis satisfies the requirements OAR 340-20-890(2)(a); 340-20-
890(2)(d), and 340-20-890(3). '

340-20-920 Criteria and procedures: Localized CO violations (hot-spots) in the interim period.

(1) Each FHWA/FTA project, or regionally significant project approved or adopted by a
recipient of funds under title 23, must eliminate or reduce the severity and number of localized
CO violations in the area substantially affected by the project in CO nonattainment areas. This
criterion applies during the interim and transitional petiods only. This criterion is satistied with
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respect to existing localized CO violations if it is demonstrated that existing localized CO
violations will be eliminated or reduced in severity and number as a result of the project.

(2) The demonstration must be performed according to the requirements of OAR
340-20-760(3)(d) and 340-20-1020.

(3) For projects which are not of the type identified by OAR 340-20-1020(1), this criterion may
be satisfied if consideration of local factors clearly demonstrates that existing CO violations will
be eliminated or reduced in severity and number. Otherwise, a quantitative demonstration must
be performed according to the requirements of OAR 340-20-1020(2).

340-20-930 Criteria _and procedures: Interim period reductions in ozone and CO areas
(transportation plan).

(1) A transportation plan must contribute to emissions reductions in ozone and CO nonattainment
areas. This criterion applies during the interim and transitional periods only, except as otherwise
provided in OAR 340-20-1070. It applies to the net effect on emissions of all projects contained
in a new or revised transportation plan. This criterion may be satisfied if a regional emissions
analysis is performed as described in sections (2) through (6) of this rule.

(2) Determine the analysis years for which emissions are to be

estimated. Analysis years shall be no more than ten years apart. The first analysis year shall be
no later than the first milestone year, 1995 in CO nonattainment areas and 1996 in ozone
nonattainment areas. The second analysis year shall be either the atitainment year for the area,
or if the attainment year is the same as the first analysis year or earlier, the second analysis year
shall be at least five years beyond the first analysis year. The last year of the transportation
plan’s forecast period shall also be an analysis year.

(3) Define the "Baseline" scenario for each of the analysis years to be the future transportation
system that would result from current programs, composed of the following {except that projects
listed in OAR 340-20-1050 and 340-20-1060 need not be explicitly considered):

(a) All in-place regionally significant highway and transit facilities, services and
activities; "

(b) All ongoing trave! demand management or transportation system management
activities; and

(c) Completion of all regionally significant projects, regardless of funding source, which
are currently under construction or are undergoing right-of-way acquisition {except for
hardship acquisition and protective buying); come from the first three years of the
previously conforming transportation plan and/or TIP; or have completed the NEPA
process. (For the first conformity determination on the transportation plan after
November 24, 1993, a project may not be included in the "Baseline" scenario if one of
the following major steps has not occurred within the past three years: NEPA process
completion; start of final design; acquisition of a significant portion of the right-of-way;
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or approval of the plans, specifications and estimates. Such a project must be included
in the "Action" scenario, as described in subsection (4) of this section.)

(4) Define the "Action" scenario for each of the analysis years as the transportation system that
will result in that year from the implementation of the proposed transportation plan, TIPs
adopted under it, and other expected regionally significant projects in the nonattainment area.
It will include the following (except that projects listed in OAR 340-20-1050 and 340-20-1060
need not be explicitly considered):

(a) All facilities, services, and activities in the "Baseline" scenario;

(b) Completion of all TCMs and regionally significant projects (including facilities,
services, and activities) specifically identified in the proposed transportation plan which
will be operational or in effect in the analysis year, except that regulatory TCMs may not
be assumed to begin at a future time unless the regulation is already adopted by the
enforcing jurisdiction or the TCM is identified in the applicable implementation plan;
(c) All travel demand management programs and transportation system managemerit
activities known to the MPO, but not included in the applicable implementation plan or
utilizing any Federal funding or approval, which have been fully adopted or funded by
the enforcing jurisdiction or sponsoring agency since the last conformity determination
on the transportation plan;

(1) The incremental effects of any travel demand management programs and
transportation system management activities known to the MPO, but not included in the
applicable implementation plan or utilizing any Federal funding or approval, which were
adopted or funded prior to the date of the last conformity determination on the
transportation plan, but which have been modified since then to be more stringent or
effective; :

(e) Completion of all expected regionally significant highway and transit projects which
are not from a conforming transportation plan and TIP; and

() Completion of all expected regionally significant non-FHWA/FTA highway and transit
projects that have clear funding sources and commitments leading toward their
implementation and completion by the analysis year.

(5) Estimate the emissions predicted to result in each analysis year from travel on the
transportation systems defined by the "Baseline” and "Action" scenarios and determine the
difference in regional VOC and NOx emissions, unless the EPA- Administrator or his/her
designee determines that additional reductions of NOx would not contribute to attainment,
between the two scenarios for ozone nonattainment areas and the difference in CO emissions
between the two scenarios for CO nonattainment areas. The analysis must be performed for
each of the analysis years according to the requirements of OAR 340-20-1010. Emissions in
milestone years which are between the analysis years may be determined by interpolation.

(6) This criterion is met if regional VOC and NOx emissions (for ozone nonattainment areas)

and CO (for CO nonattainment areas) predicted in the "Action" scenario are less than the
emissions predicted from the "Baseline" scenario in each analysis year, and if this can
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reasonably be expected to be true in the periods between the first milestone year and the analysis
years. The regional analysis must show that the "Action" scenario contributes to a reduction in
emissions from the 1990 emissions by any nonzero amount.

340-20-940 Criteria and procedures: Interim period reductions in ozone and CO areas (TIP).

(1) A TIP must contribute to emissions reductions in ozone and CO nonattainment areas. This
criterion applies during the interim and transitional periods only, except as otherwise provided
in OAR 340-20-1070. 1t applies to the net effect on emissions of all projects contained in a new
or revised TIP. This criterion may be satisfied if a regional emissions analysis is performed as
described in sections (2) through (6) of this rule.

(2) Determine the analysis years for which emissions are to be estimated. The first analysis year
shall be no later than the first milestone year, 1995 in CO nonattainment areas and 1996 in
ozone nonattainment areas. The analysis years shall be no more than ten years apart. The
second analysis year shall be either the attainment year for the area, or if the attainment year
is the same as the first analysis year or earlier, the second analysis year shall be at least five
years beyond the first analysis year. The last year of the transportation plan’s forecast period
shall also be an analysis year.

(3) Define the "Baseline" scenario as the future transportation system that would result from
current programs, composed of the following (except that projects listed in OAR 340-20-1050
and 340-20-1060 need not be explicitly considered):

(a) All in-place regionally significant highway and transit facilities, services and
activities;

(b) All ongoing travel demand management or transportation system management
activities; and

(c) Completion of all regionally significant projects, regardless of funding source, which
are currently under construction or are undergoing right-of-way acquisition {except for
hardship acquisition and protective buying); come from the first three years of the
previously conforming TIP; or have completed the NEPA process. (For the first
conformity determination on the TIP after November 24, 1993, a project may not be
included in the "Baseline” scenario if one of the following major steps has not occurred
within the past three years: NEPA process completion; start of final design; acquisition
of a significant portion of the right-of-way; or approval of the plans, specifications and
estimates. Such a project must be included in the "Action" scenario, as described in
subsection (4} of this section.)

(4) Define the "Action" scenario as the future transportation system that will result from the
implementation of the proposed TIP and other expected regionally significant projects in the
nonattainment area in the timeframe of the transportation plan. It will include the following
(except that projects listed in OAR 340-20-1050 and 340-20-1060 need not be considered):




(a) All facilities, services, and activities in the "Baseline" scenario:

(b) Completion of all TCMs and regionally significant projects (including facilities,
services, and activities) included in the proposed TIP, except that regulatory TCMs may
not be assumed to begin at a future time unless the regulation is already adopted by the
enforcing jurisdiction or the TCM is contained in the applicable implementation plan;
(c) All travel demand management programs and transportation system management
activities known to the MPQO, but not included in the applicable implementation plan or
utilizing any Federal funding or approval, which have been fully adopted and/or funded
by the enforcing jurisdiction or sponsoring agency since the last conformity determination
on the TIP;

(d) The incremental effects of any travel demand management programs and
transportation system management activities known to the MPO, but not included in the
applicable implementation plan or utilizing Federal funding or approval, which were
adopted or funded prior to the date of the last conformity determination on the TIP, but
which have been modified since then to be more stringent or effective;

(e) Completion of all expected regionally significant highway and transit projects which
are not from a conforming transportation plan and TIP; and

(f) Completion of all expected regionally significant non-FHWA/FTA highway and transit
projects that have clear funding sources and commitments leading toward their
implementation and completion by the analysis year.

(5) Estimate the emissions predicted to result in each analysis year from travel on the
transportation systems defined by the "Baseline" and "Action" scenarios, and determine the
difference in regional VOC and NOx emissions, unless the EPA Administrator or his/her
designee determines that additional reductions of NOx would not contribute to attainment,
between the two scenarios for ozone nonattainment areas and the difference in CO emissions
between the two scenarios for CO nonattainment areas. The analysis must be performed for
each of the analysis years according to the requirements of QAR 340-20-1010. Emissions in
milestone years which are between analysis years may be determined by interpolation.

(6) This criterion is met if the regional VOC and NOx emissions in ozone nonattainment areas
and CO emissions in CO nonattainment areas predicted in the "Action" scenario are less than
the emissions predicted from the "Baseline” scenario in each analysis year, and if this can
reasonably be expected to be true in the period between the analysis years. The regional
analysis must show that the "Action" scenario contributes to a reduction in emissions from the
1990 emissions by any nonzero amount. '

340-20-950 Criteria and procedures: Interim period reductions for ozone and CQO areas (project
not from a plan and TIP).

A transportation project which is not from a conforming transportation plan and TIP must
contribute to emissions reductions in ozone and CO nonattainment areas. This criterion applies
during the interim and transitional periods only, except as otherwise provided in OAR
340-20-1070. 'This criterion is satisfied if a regional emissions analysis is performed which
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meets the requirements of OAR 340-20-930 and which includes the transportation plan and
project in the "Action" scenario. If the project which is not from a conforming transportation
plan and TIP is a modification of a project currently in the plan or TIP, the "Baseline” scenario
must include the project with its original design concept and scope, and the "Action" scenario
must include the project with its new design concept and scope.

340-20-960 Criteria and procedures: Interim period reductions for PM-10 and NOZ areas

(transportation plan).

(1) A transportation plan must contribute to emission reductions or must not increase emissions
in PM-10 and NO2 nonattainment areas. This criterion applies only during the interim and
transitional periods. It applies to the net effect on emissions of all projects contained in a new
or revised transportation plan. This criterion may be satisfied if the requirements of either
sections (2) or (3) of this rule are met.

(2) Demonstrate that implementation of the plan and all other regionally significant projects
expected in the nonattainment area will contribute to reductions in emissions of PM-10 in a
PM-10 nonattainment area, and of each transportation-related precursor of PM-10 in PM-10
nenattainment areas if the EPA Regional Administrator or the director of the Department of
Environmental Quality, or the director of any regional air authority has made a finding that such
precursor emissions from within the nonattainment area are a significant contributor to the
PM-10 nonattainment problem and has so notified the MPO and DOT, and of NOx in an NO2
nonattainment area, by performing a regional emissions analysis as follows:

(a) Determine the analysis years for which emissions are to be estimated. Analysis years
shall be no more than ten years apart. The first analysis year shall be no later than 1996
(for NO2 areas) or four years and six months following the date of designation (for
PM-10 areas). The second analysis year shall be either the attainment year for the area,
or if the attainment year is the same as the first analysis year or earlier, the second
analysis year shall be at least five years beyond the first analysis year. The last year of
the transportation plan’s forecast period shall also be an analysis year.

(b) Pefine for each of the analysis years the "Baseline” scenario, as defined in OAR
340-20-930(3), and the "Action" scenario, as defined in OAR 340-20-930(4).

(c) Estimate the emissions predicted to result in each analysis year from travel on the
transportation systems defined by the "Baseline” and "Action" scenarios and determine
the difference between the two scenarios in regional PM-10 emissions in a PM-10
nonattainment area (and transportation-related precursors of PM-10 in PM-10
nonattainment areas if the EPA Regional Administrator or the Director of the Department
of Environmental Quality, or the director of any regional air authority has made a finding
that such precursor emissions from within the nonattainment area are a significant
contributor to the PM-10 nonattainment problem and has so notified the MPO and DOT)
and in NOx emissions in an NO2 nonattainment area. The analysis must be performed
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for each of the analysis years according to the requirements of QAR 340-20-1010. The
analysis must address the periods between the analysis years and the periods between
1990, the first milestone year (if any), and the first analysis years. Emissions in
milestone years which are between the analysis years may be determined by
interpolation.

(d) Demonstrate that the regional PM-10 emissions and PM-10 precursor emissions,
where applicable, (for PM-10 nonattainment areas) and NOx emissions (for NO2
nonattainment areas) predicted in the "Action" scenario are less than the emissions
predicted from the "Baseline" scenario in each analysis year, and that this can reasonably
be expected to be true in the periods between the first milestone year (if any) and the
analysis years.

(3) Demonstrate that when the projects in the transportation plan and all other regionally
- significant projects expected in the nonattainment area are implemented, the transportation
system’s total highway and transit emissions of PM-10 in a PM-10 nonattainment area (and
transportation-related precursors of PM-10 in PM-10 nonattainment areas if the EPA Regional
Administrator or the director of the Department of Environmental Quality or the director of any
regional air authority has made a finding that such precursor emissions from within the
nonattainment area are a significant contributor to the PM-10 nonattainment problem and has so
notified the MPO and DOT) and of NOX in an NO2 nonattainment area will not be greater than
baseline levels, by performing a regional emissions analysis as follows:

(a) Determine the baseline regional emissions of PM-10 and PM-10 precursors, where
applicable (for PM-10 nonattainment areas) and NOx (for NO2 nonattainment areas) from
highway and transit sources, Baseline emissions are those estimated to have occurred
during calendar year 1990, unless an implementation plan revision defines the baseline
emissions for a PM-10 area to be those occurring in a different calendar year for which
a baseline emissions inventory was developed for the purpose of developing a control
strategy implementation plan.

(b) Estimate the emissions of the applicable pollutant(s) from the entire transportation
system, including projects in the transportation plan and TIP and all other regionally
significant projects in the nonattainment area, according to the requirements of OAR
340-20-1010. Emissions shall be estimated for analysis years which are no more than
ten years apart. The first analysis year shall be no later than 1996 (for NO2 areas) or
four years and six months following the date of designation (for PM-10 areas). The
second analysis year shall be either the attainment year for the area, or if the attainment
year is the same as the first analysis year or earlier, the second analysis year shall be at
least five years beyond the first analysis year. The last year if the transportation plan’s
forecast period shall also be an analysis year.

(c) Demonstrate that for each analysis year the emissions estimated in subsection (3)(b)
of this section are no greater than baseline emissions of PM-10 and PM-10 precursors,
where applicable (for PM-10 nonattainment areas) or NOx (for NO2 nonattainment areas)
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from highway and transit sources.

340-20-970 Criteria and brocedures: Interim period reductions for PM-10 and NO?2 areas (TIP).

(1) A TIP must contribute to emission reductions or must not increase emissions in PM-10 and
NO2 nonattainment areas. This criterion applies only during the interim and transitional periods.
It applies to the net effect on emissions of all projects contained in a new or revised TIP. This
criterion may be satisfied if the requirements of either section (2) or (3) of this rule are met.

(2) Demonstrate that implementation of the plan and TIP and all other regionally significant
projects expected in the nonattainment area will contribute to reductions in emissions of PM-10
in a PM-10 nonattainment area, and transportation-related precursors of PM-10 in PM-10
nonattainment areas if the EPA Regional Administrator or the director of the Department of
Environmental Quality, or the director of any regional air authority has made a finding that such
precursor emissions from within the nonattainment area are a significant contributor to the
PM-10 nonattainment problem and has so notified the MPO and DOT, and of NOx in an NO2
nonattainment area, by performing a regional emissions analysis as follows:

(a) Determine the analysis years for which emissions are to be estimated, according to
the requirements of OAR 340-20960(2)(a).

{b) Define for each of the analysis years the "Baseline" scenario, as defined in OAR
340-20-940(3), and the "Action" scenario, as defined in OAR 340-20-940(4).

(c) Estimate the emissions predicted to result in each analysis year from travel on the
transportation systems defined by the "Baseline" and "Action" scenarios as required by
0OAR 340-20-960(2)(c), and make the demonstration required by OAR 340-20-960(2)(d).

(3) Demonstrate that when the projects in the transportation plan and TIP and all other regionally
significant projects expected in the area are implemented, the transportation system’s total
highway and transit emissions of PM-10 in a PM-10 nonattainment area, and
transportation-related precursors of PM-10 in PM-10 nonattainment areas if the EPA Regional
Administrator or the director of the Department of Environmental Quality, or the director of any
regional air authority has made a finding that such precursor emissions from within the
nonattainment area are a significant contributor to the PM-10 nonattainment problem and has so
notified the MPQO and DOT, and of NOx in an NO2 nonattainment area will not be greater than
baseline levels, by performing a regional emissions analysis as required by OAR 340-20-
960(3)(a) through (c).

340-20-980 Criteria and procedures: Interim period reductions for PM-10 and NO2 areas
(project not from a plan and TIP).

A transportation project which is not from a conforming transportation plan and TIP must
contribute to emission reductions or must not increase emissions in PM-10 and NO2
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nonattainment areas. This criterion applies during the interim and transitional periods only.
This criterion is met if a regional emissions analysis is performed which meets the requirements
of OAR 340-20-960 and which includes the transportation plan and project in the "Action"
scenario. If the project which is not from a conforming transportation plan and TIP is a
modification of a project currently in the transportation plan or TIP, and OAR 340-20-960(2)
is used to demonstrate satisfaction of this criterion, the "Baseline" scenario must include the
project with its original design concept and scope, and the "Action" scenario must include the
project with its new design concept and scope.

340-20-990 Transition from the interim period to the control strategy period.

(1) Areas which submit a control strategy implementation plan revision after November 24,
1993.

(a) The transportation plan and TIP must be demonstrated to conform according to
transitional period criteria and procedures by one year from the date the Clean Air Act
requires submission of such control strategy implementation plan revision. Otherwise,
the conformity status of the transportation plan and TIP will lapse, and no new
project-level conformity determinations may be made.

{A) The conformity of new transportation plans and TIPs may be demonstrated
according to Phase II interim period criteria and procedures for 90 days following
submission of the control strategy implementation plan revision, provided the
conformity of such transportation plans and TIPs is redetermined according to
section (1)(a) of this rule.

(B) Beginning 90 days after submission of the control strategy implementation
plan revision, new transportation plans and TIPs shall demonstrate conformity
according to transitional period criteria and procedures.

(b) If EPA disapproves the submitted control strategy implementation plan revision and
so notifies the State, MPO, and DOT, which initiates the sanction process under Clean
Air Act sections 179 or 110(m), the conformity status of the transportation plan and TIP
shall lapse 120 days after EPA’s disapproval, and no new project-level conformity
determinations may be made. No new transportation plan, TIP, or project may be found
to conform until another control strategy implementation plan revision is submitted and
conformity is demonstrated according to transitional period criteria and procedures.

(c) Notwithstanding section (1)(b} of this rule, if EPA disapproves the submitted control
strategy implementation plan revision but determines that the control strategy contained
in the revision would have been considered approvable with respect to requirements for
emission reductions if all committed measures had been submitted in enforceable form
as required by Clean Air Act section 110(a)(2)(A), the provisions of section (1)(a) of this
rule shall apply for 12 months following the date of disapproval. The conformity status
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of the transportation plan and TIP shall lapse 12 months following the date of disapproval
unless another control strategy implementation plan revision is submitted to EPA and
found to be complete.

(2) Areas which have not submitted a control strategy implementation plan revision,

(a) For areas whose Clean Air Act deadline for submission of the control strategy
implementation plan revision is after November 24, 1993, and EPA has notified the
State, MPO, and DOT of the State’s failure to submit a control strategy implementation
plan revision, which initiates the sanction process under Clean Air Act section 179 or
110(m):
(A) No new transportation plans or TIPs may be found to conform beginning 120
days after the Clean Air Act deadline; and
(B) The conformity status of the transportation plan and TIP shall lapse one year
after the Clean Air Act deadline, and no new project-level conformity
determinations may be made.

(b) For areas whose Clean Air Act deadline for submission of the control strategy
implementation plan was before November 24, 1993 and EPA has made a finding of
failure to submit a control strategy implementation plan revision, which initiates the
sanction process under Clean Air Act sections 179 or 110(m), the following apply unless
the failure has been remedied and acknowledged by a letter from the EPA Regional
Administrator: ‘

(A) No new transportation plans or TIPs may be found to conform beginning
March 24, 1994; and

(B) The conformity status of the transportation plan and TIP shall lapse
November 25, 1994, and no new project-level conformity determinations may be
made.

(3) Areas which have not submitted a complete control strategy implementation plan revision.

(a) For areas where EPA notifies the State, MPO, and DOT after November 24, 1993
that the control strategy implementation plan revision submitted by the State is
incomplete, which initiates the sanction process under Clean Air Act sections 179 or
110(m), the following apply unless the failure has been remedied and acknowledged by
a letter from the EPA Regional Administrator:
(A) No new transportation plans or TIPs may be found to conform beginning 120
days after EPA’s incompleteness finding; and
(B) The conformity status of the transportation plan and TIP shall lapse one year
after the Clean Air Act deadline, and no new project-level conformity
determinations may be made.
(C) Notwithstanding sections (3)(a)(A) and (B) of this rule, if FPA notes in its
incompleteness finding that the submittal would have been considered complete
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with respect to requirements for emission reductions if all committed measures
had been submitted in enforceable form as required by Clean Air Act section
110(a)(2)(A), the provisions of section (1)(a) of this rule shall apply for a period
of 12 months following the date of the incompleteness determination. The
conformity status of the transportation plan and TIP shall lapse 12 months
following the date of the incompleteness determination unless another control
strategy implementation plan revision is submitted to EPA and found to be
complete.

{b) For areas where EPA has determined before November 24, 1993, that the control
strategy implementation plan revision is incomplete, which initiates the sanction process
under Clean Air Act sections 179 and 110(m), the following apply unless the failure has
been remedied and acknowledged by a letter from the EPA Regional Administrator:

(A) No new transportation plans or TIPs may be found to conform beginning
March 24, 1994; and

(B) The conformity status of the transportation plan and TIP shall lapse
November 25, 1994, and no new project-level conformity determinations may be
made;

(C) Notwithstanding section (3}(b)(A) and (B) of this rule, if EPA notes in its
incompleteness finding that the submittal would have been considered complete
with respect to requirements for emission reductions if ali committed measures
had been submitted in enforceable form as required by Clean Air Act section
110(a)(2)(A), the provisions of section (4)(a) of this rule shall apply for a period
of 12 months following the date of the incompleteness determination. The
conformity status of the transportation plan and TIP shall lapse 12 months
following the date of the incompleteness determination unless another control
strategy implementation plan revision is submitted to EPA and found to be
complete.

(4) Areas which submitted a control strategy implementation plan before November 24, 1993,

(a) The transportation plan and TIP must be demonstrated to conform according to
transitional period criteria and procedures by November 25, 1994, Otherwise, their
conformity status will lapse, and no new project-level conformity determinations may be
made.

(A) The conformity of new transportation plans and TIPs may be demonstrated
according to Phase II interim period criteria and procedures until February 22,
1994, provided the conformity of such transportation plans and TIPs is
redetermined according to transitional period criteria and procedures as required
in section (4)(a) of this rule.

(B) Beginning February 22, 1994, new transportation plans and TIPs shall
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demonstrate conformity according to transitional period criteria and procedures.

(b) If EPA has disapproved the most recent control strategy implementation plan
submission, the conformity status of the transportation plan and TIP shall lapse March
24, 1994, and no new project-level conformity determinations may be made. No new
transportation plans, TIPs or projects may be found to conform until another control
strategy implementation plan revision is submitted and conformity is demonstrated
according to fransitional period criteria and procedures.

(¢} Notwithstanding section (4)(b) of this rule, if EPA has disapproved the submitted
confrol strategy implementation plan revision but determines that the control strategy
contained in the revision would have been considered approvable with respect to
requirements for emission reductions if all committed measures had been submitted in
enforceable form as required by Clean Air Act section 110(a)(2)(A), the provisions of
section (4)(a) of this rule shall apply for 12 months following November 24, 1993. The
conformity status of the transportation plan and TIP shall lapse 12 months following
November 24, 1993, unless another control strategy implementation plan revision is
submitted to EPA and found to be complete.

(5) Projects. If the currently conforming transportation plan and TIP have not been demonstrated
to conform according to transitional period criteria and procedures, the requirements of sections
(5)(a) and (b) of this rule must be met.

(a) Before a FHWA/FTA project or project approved or adopted by a recipient of funds
under title 23, which is regionally significant and increases single-occupant vehicle
capacity (a new general purpose highway on a new location or adding general purpose
lanes) may be found to conform, the Department of Environmental Quality, or any
regional air authority must be consulted on how the emissions which the existing
transportation plan and TIP’s conformity determination estimates for the "Action"
scenario (as required by OAR 340-20-930 through 340-20-980) compare to the motor
vehicle emissions budget in the implementation plan submission of the projected motor
vehicle emissions budget in the implementation plan under development.

(b) In the event of unresolved disputes on such project-level conformity determinations,
the Department of Environmental Quality, or any regional air authority may escalate the
issue to the Governor consistent with the procedure in OAR 340-20-760(4) which applies
for any State or regional air agency comments.

(6) Redetermination of conformity of the existing transportation plan and TIP according to the
transitional period criteria and procedures.

(a) The redetermination of the conformity of the existing transportation plan and TIP
according to transitional period criteria and procedures, as required by sections (1)(a) and
(4)(a) of this rule, does not require new emissions analysis and does not have to satisfy
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the requirements of OAR 340-20-810 and 340-20-820 if:

(A) The control strategy implementation plan revision submitted to EPA uses the
MPO’s modeling of the existing transportation plan and TIP for its projections of
motor vehicle emissions; and

(B) The control strategy implementation plan does not include any transportation
projects which are not included in the transportation plan and TIP.

(b) A redetermination of conformity as described in section (6)(a) of this rule is not
considered a conformity determination for the purposes of OAR 340-20-750(2)(d) or
340-20-750(3)(d) regarding the maximum intervals between conformity determinations.
Conformity must be determined according to all the applicable criteria and procedures
of OAR 340-20-800 within three years of the last determination which did not rely on
section (6)(a) of this rule.

{7y Ozone nonattainment areas.

(a) The requirements of section (2)(a) of this rule apply if a serious or above ozone
nonattainment area has not submitted the implementation plan revisions which Clean Air
Act sections 182(c)(2)(A) and 182(c)(2)(B) require to be submitted to EPA November 15,
1994, even if the area has submitted the implementation plan revision which Clean Air
Act section 182(b)(1) requires to be submitted to EPA November 15, 1993,

{(b) The requirements of section (2)(a) of this rule apply if moderate ozone nonattainment
area which is using photochemical dispersion modeling to demonstrate the "specific
annual reductions as necessary to attain" required by Clean Air Act section 182(b)(1),
and which has permission from EPA to delay submission of such demonstration until
November 15, 1994, does not submit such demonstration by that date. The requirements
of section (2)(a) of this rule apply in this case even if the area has submitted the 15%
emission reduction demonstration required by Clean Air Act section 182(b)(1).

(c) The requirements of section (1) of this rule apply when the implementation plan
revisions required by Clean Air Act section 182(c}2)(A) and 182(c)(2)}(B) are submitted.

(8) Nonattainment areas which are not required to demonstrate reasonable further progress and
attainment. If an area listed in OAR 340-20-1070 submits a control strategy implementation plan
revision, the requirements of sections (1) and (5) of this rule apply. Because the areas listed in
OAR 340-20-1070 are not required to demonstrate reasonable further progress and attainment
and therefore have no Clean Air Act deadline, the provisions of section (2) of this rule do not
apply to these areas at any time.

(9 Maintenance plans. If a control strategy implementation plan revision is not submitted to
EPA but a maintenance plan required by Clean Air Act section 175A is submitted to EPA, the
requirements of section (1) or (4) of this rule apply, with the maintenance plan submission
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treated as a "control strategy implementation plan revision" for the purposes of those
requirements.

340-20-1000 Requirements for adoption or approval of projects by recipients of funds designated
under title 23 U.S.C. or the Federal Transit Act.

No recipient of federal funds designated under title 23 U.S.C. or the Federal Transit Act shall
adopt or approve a regionally significant highway or transit project, regardless of funding
source, unless there is currently conforming transportation plan and TIP consistent with the
requirements of OAR 340-20-850 and any requirements of sections (1) through (6) of this rule
are met:

(1) The project comes from a conforming plan and program consistent with the requirements of
OAR 340-20-860;

(2) The project is inctuded in the regional emissions analysis supporting the currently conforming
TIP’s conformity determination, even if the project is not strictly "included" in the TIP for
purposes of MPO project selection or endorsement, and the project’s design concept and scope
have not changed significantly from those which were included in the regional emissions
analysis, or in a manner which would significantly impact use of the facility;

(3) During the control strategy or maintenance period, the project is consistent with the motor
vehicle emissions budget(s) in the applicable implementation plan consistent with the
requirements of OAR 340-20-910;

(4) During Phase II of the interim period, the project contributes to emissions reductions or does
not increase emissions consistent with the requirements of OAR 340-20-950 (in ozone and CO
nonattainment areas) or OAR 340-20-980 (in PM-10 and NO2 nonattainment areas); or

(5) During the transitional period, the project satisfies the requirements of sections (3) and (4}
of this rule.

(6) During all periods the project satisfies the requirements of OAR 340-20-870.

340-20-1010 Procedures for determining regional transportation-related emissions.

(1) General requirements.

(a) The regional emissions analysis for the transportation plan, TIP, or project not from
a conforming pian and TIP shall include all regionally significant projects expected in the
nonattainment or maintenance area, including FHWA/FTA projects proposed in the
transportation plan and TIP and all other regionally significant projects which are
disclosed to the MPO or ODOT as required by OAR 340-20-760. Projects which are not
regionally significant are not required to be explicitly modeled, but VMT from such
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projects must be estimated in accordance with reasonable professional practice. The
effects of TCMs and similar projects that are not regionally significant may also be
estimated in accordance with reasonable professional practice.

(b) The emissions analysis may not include for emissions reduction credit any TCMs
which have been delayed beyond the scheduled date(s) until such time as implementation
has been assured. If the TCM has been partially implemented and it can be demonstrated
that it is providing quantifiable emission reduction benefits, the emissions analysis may
include that emissions reduction credit.

(c) Emissions reduction credit from projects, programs, or activities which require a
regulation in order to be implemented may not be included in the emissions analysis
unless the regulation is already adopted by the enforcing jurisdiction. Adopted
regulations are required for demand management strategies for reducing emissions which
are not specifically identified in the applicable implementation plan, and for control
programs which are external to the transportation system itself, such as tailpipe or
evaporative emission standards, limits on gasoline volatility, inspection and maintenance
programs, and oxygenated or reformulated gasoline or diesel fuel. A regulatory program
may also be considered to be adopted if an opt-in to a Federally enforced program has
been approved by EPA, if EPA has promulgated the program (if the control program is
a Federal responsibility, such as tailpipe standards), or if the Clean Air Act requires the
program without need for individual State action and without any discretionary authority
for EPA to set its stringency, delay its effective date, or not implement the program.

(d) Notwithstanding section (1)(c) of this rule, during the transitional period, control
measures or programs which are committed to in an implementation plan submission as
described in OAR 340-20-890 through 340-20-910, but which has not received final EPA
action in the form of a finding of incompleteness, approval, or disapproval may be
assumed for emission reduction credit for the purpose of demonstrating that the
requirements of OAR 340-20-890 through 340-20-910 are satisfied.

(e) A regional emissions analysis for the purpose of satisfying the requirements of QAR
340-20-930 through 340-20-950 may account for the programs in section (1)(d) of this
rule, but the same assumptions about these programs shall be used for both the
"Baseline" and "Action" scenarios.

(f) Ambient temperatures shall be consistent with those used to establish the emissions
budget in the applicable implementation plan. Factors other than temperatures, for
example the fraction of travel in a hot stabilized engine mode, may be modified after
interagency consultation according to OAR 340-20-760 if the newer estimates incorporate
additional or more geographically specific information or represent a logically estimated
trend in such factors beyond the period considered in the applicable implementation plan.

(2) Serious, severe, and extreme ozone nonattainment areas and serious carbon monoxide areas
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after January 1, 1995. Estimates of regional transportation-related emissions used to support
conformity determinations must be made according to procedures which meet the requirements
in sections (2)(a) through (e} of this rule.

(2) A network-based transportation demand model or models relating travel demand and
transportation system performance to land-use patterns, population demographics,
employment, transportation infrastructure, and transportation policies must be used to
estimate travel within the metropolitan planning area of the nonattainment area. Such a
model shall possess the following attributes:

(A) The modeling methods and the functional relationships used in the model(s)
shall in all respects be in accordance with acceptable professional practice, and
reasonable for purposes of emission estimation;

(B) The network-based model(s) must be validated against ground counts for a
base year that is not more than 10 years prior to the date of the conformity
determination. Land use, population, and other inputs must be based on the best
available information and appropriate to the validation base year;

(C) For peak-hour or peak-period traffic assignments, a capacity sensitive
assignment methodology must be used;

(D) Zone-to-zone travel times used to distribute trips between origin and
destination pairs must be in reasonable agreement with the travel times which
result from the process of assignment of trips to network links. Where use of
transit currently is anticipated to be a significant factor in satisfying transportation
demand, these times should also be used for modeling mode splits;

(E) Free-flow speeds on network links shall be based on empirical observations;
(F) Peak and off-peak travel demand and travel times must be provided;

(G) Trip distribution and mode choice must be sensitive to pricing, where pricing
is a significant factor, if the network model is capable of such determinations and
the necessary information is available;

(H) The model(s) must utilize and document a logical correspondence between the
assumed scenario of land development and use and the future transportation
system for which emissions are being estimated. Reliance on a formal land-use
model is not specifically required but is encouraged;

(I) A dependence of trip generation on the accessibility of destinations via the
transportation system (including pricing) is strongly encouraged but not
specifically required, unless the network model is capable of such determinations
and the necessary information is available;

(I) A dependence of regional economic and population growth on the accessibility
of destinations via the transportation system is strongly encouraged but not
specifically required, unless the network model is capable of such determinations
and the necessary information is available; and

(K) Consideration of emissions increases from construction-related congestion is
not specifically required.




(b) Highway Performance Monitoring System (HPMS) estimates of vehicle miles traveled
shall be considered the primary measures of vehicle miles traveled within the portion of
the nonattainment or maintenance areca and for the functional classes of roadways
included in HPMS, for urban areas which are sampled on a separate urban area basis.
A factor (or factors) shall be developed to reconcile and calibrate the network-based
model estimates of vehicle miles traveled in the base year of its validation to the HPMS
estimates for the same period, and these factors shall be applied to model estimates of
future vehicle miles iraveled. In this factoring process, consideration will be given to
differences in the facility coverage of the HPMS and the modeled network description.
Departure from these procedures is permitted with the concurrence of DOT and EPA.

(c) Reasonable methods shall be used to estimate nonattainment area vehicle travel on
off-network roadways within the urban transportation planning area, and on roadways
outside the urban transportation planning area.

(d) Reasonable methods in accordance with good practice must be used to estimate traffic
speeds and delays in a manner that is sensitive to the estimated volume of travel on each
roadway segment represented in the network model.

(3) All other metropolitan nonattainment areas shall comply with the following requiremenis
after January 1, 1996:;

Estimates of regional transportation-related emissions used to support conformity determinations
must be made according to the procedures which meet the requirements in sections (3)(a) and
(b) of this rule.

(a) Procedures which satisfy some or all of the requirements of section (2) of this rule
shall be used in all areas not subject to section (2) of this rule where those procedures

have been the previous practice of the MPO,

(b) At a minimum, these areas shall estimate emissions using methodologies and
procedures which possess the following attributes:

(A) a network based travel demand model which describes the network in
sufficient detail to capture at least 85 percent of the vehicle trips;

(B) an ability to generate plausible vehicle trip tables based on current and future
land uses and travel options in the region;

(C) software, or other appropriate procedures, to assign the full spectrum of
vehicular traffic including, where possible, truck traffic, to the network;

(D) other modes of travel shall be estimated in accordance with reasonable
professional practice either quantitatively or qualitatively;
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(E) sufficient field observations of traffic (e.g. average speeds, average daily
volumes, average peaking factors for specific links that are directly identifiable
in the network) to calibrate the traffic assignment for base year data;

(F) software, or other appropriate procedures, to calculate emissions based on
network flows and link speeds, and as necessary, to refine speed estimates from
assigned traffic;

(G) software, or other appropriate procedures, to-account for additional "off-
model” transportation emissions; and

(H) estimates of future land uses sufficient to allow projections of future
emissions.

(4) Areas which are not serious, severe, or extreme ozone nonattainment areas or sertous carbon
monoxide areas, or before January 1, 1995, or any area not covered by sections (2) or (3) of
this rule.

(a) Procedures which satisfy some or all of the requirements of section (2) and (3) of this
rule shall be used in all areas not subject to section (2) or (3) of this rule in which those
procedures have been the previous practice of the MPO.

(b) Regional emissions may be estimated by methods which do not explicitly or
comprehensively account for the influence of land use and transportation infrastructure
on vehicle miles traveled and traffic speeds and congestion. Such methods must account
for VMT growth by extrapolating historical VMT or projecting future VMT by
considering growth in population and historical growth trends for vehicle miles traveled
per person. These methods must also consider future economic activity, transit
alternatives, and transportation system policies.

(5) Projects not from a conforming plan and TIP in non-metropolitan nonattainment and
maintenance areas. This section applies to any nonattainment or maintenance area or any portion
thereof which does not have a metropolitan transportation plan or TIP and whose projects are
not part of the emissions analysis of any MPO’s metropolitan transportation plan or TIP because,
the nonattainment or maintenance area or portion thereof does not contain a metropolitan
planning area or portion of a metropolitan planning area and is not part of a Metropolitan
Statistical Area or a Consolidated Metropolitan Statistical Area which is or contains a
nonattainment or maintenance area.

(a) Conformity demonstrations for projects in these areas may satisfy the requirements
of OAR 340-20-910, 340-20-950, and 340-20-980 with one regional emissions analysis
which includes all regionally significant projects in the nonattainment ‘or maintenance
area, or portion thereof.




(b) The requirements of OAR 340-20-910 shall be satisfied according to the procedures
in OAR 340-20-910(c), with references to the "transportation plan" taken to mean the
statewide transportation plan.

(¢} The requirements of OAR 340-20-950 and 340-20-980 which reference
"transportation plan" or "TIP" shall be taken to mean those projects in the statewide
transportation plan or statewide TIP which are in the nonattainment or maintenance area,
or portion thereof.

(d) The requirements of OAR 340-20-1000(2) shall be satisfied if:

{A) The project is included in the regional emissions analysis which includes all
regionally significant highway and transportation projects in the nonattainment or
maintenance area, or portion thereof, and supports the most recent conformity
determination made according to the requirements of OAR 340-20-910,
340-20-950, 340-20-980, as modified by sections (4)(b) and (4){c} of this rule, as
appropriate for the time period and pollutant; and

(B) The project’s design concept and scope have not changed significantly from
those which were included in the regional emissions analysis, or in a manner
which would significantly impact use of the facility.

(6) PM-10 from construction-related fugitive dust.

(a) For areas in which the implementation plan does not identify construction-related
fugitive PM-10 as a contributor to the nonattainment problem, the fugitive PM-10
emissions associated with highway and transit project construction are not required to be
considered in the regional emissions analysis.

(b) In PM-10 nonattainment and maintenance areas with implementation plans which
identify construction-related fugitive PM-10 as a contributor to the nonattainment
problem, the regional PM-10 emissions analysis shall consider construction-related
fugitive PM-10 and shall account for the level of construction activity, the fugitive
PM-10 control measures in the applicable implementation plan, and the dust-producing
capacity of the proposed activities.

340-20-1020 Procedures for determining localized CO and PM-10 concentrations (hot-spot

analysis).

(1) In the following cases, CO hot-spot analysis must be based on the applicable air quality
models, data bases, and other requirements specified in 40 CFR part 51 Appendix W ("Guideline
on Air Quality Models (Revised}" (1988), supplement A (1987) and supplement B (1993), EPA
publication no. 450/2-78-027R), unless, after the interagency consultation process described in
OAR 340-20-760 and with the approval of the EPA Regional Adminisirator, these models, data
bases, and other requirements are determined o be inappropriate:
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(a) For projects in or affecting locations, areas, or categories of sites which are identified
in the applicable implementation plan as sites of current violation of possible current
violation;

(b) For those intersections at Level-of-Service D, E, or F, or those that will change to
Level-of-Service D, E, or F, because of increased traffic volumes related to a new
FHWA/FTA funded or approved project in the vicinity;

(¢) For any project involving or affecting any of the intersections which the applicable
implementation plan identified as the top three intersections in the nonattainment or
maintenance area based on the highest traffic volumes;

(d) For any project involving or affecting any of the intersections which the applicable
implementation plan identified as the top three intersections in the nonattainment or
maintenance area based on the worst Level of Service; and

(e) Where use of the "Guideline” models is practicable and reasonable given the potential
for violations.

(f) For any project identified through interagency consultation pursuant to OAR 340-
20-760 as a site of potential future violation.

(2) In cases other than those described in section (1) of this rule, other quantitative methods may
be used if they represent reasonable and common professional practice.

(3) CO hot-spot analyses must include the entire project, and may be performed only after the
major design features which will significantly impact CO concentrations have been identified.
The background concentration can be estimated using the ratio of future to current traffic
multiplied by the ratio of the future to current emission factors.

(4) PM-10 hot-spot analysis must be performed for projects which are located at sites where
violations have been verified by monitoring, and at sites which have essentially identical or
higher vehicie and roadway emission and dispersion characteristics, including sites near ones
where a violation has been monitored. The projects which require PM-10 hot-spot analysis shall
be determined through the interagency consultation process required in OAR 340-20-760. In
PM-10 nonattainment and maintenance areas, new or expanded bus and rail terminals and
transfer points which increase the number of diesel vehicle congregating at a single location
require hot-spot analysis. DOT may choose to make a categorical conformity determination on
bus and rail terminals or transfer points based on appropriate modeling of various terminal sizes,
configurations, and activity levels. The requirements of this paragraph for quantitative hot-spot
analysis will not take effect until EPA releases modeling guidance on this subject and announces
in the Federal Register that these requirements are in effect.

(5) Hot-spot analysis assumptions must be consistent with those in the regional emissions
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analysis for those inputs which are required for both analyses.

(6) PM-10 or CO mitigation or conirol measures shall be assumed in the hot-spot analysis only
where there are written commitments from the project sponsor or operator to the implementation
of such measures, as required by OAR 340-20-1040(1).

(7) CO and PM-10 hot-spot analyses are not required to consider construction-related activities
which cause temporary increases in emissions.  Each site which is affected by
construction-related activities shall be considered separately, using established "Guideline"
methods. Temporary increases are defined as those which occur only during the construction
phase and last five years or less at any individual site.

340-20-1030 Using the motor vehicle emissions budget in the applicable implementation plan (or

implementation plan submission).

(1) In interpreting an applicable implementation plan, or implementation plan submission with
respect to its motor vehicle emissions budget(s), the MPO and DOT may not infer additions to
the budget(s) that are not explicitly intended by the implementation plan, or submission. Unless
the implementation plan explicitly quantifies the amount by which motor vehicle emissions could
be higher while still allowing a demonstration of compliance with the milestone, attainment, or
maintenance requirement and explicitly states an intent that some or all of this additional amount
should be available to the MPO and DOT in the emission budget for conformity purposes, the
MPO or ODOT may not interpret the budget to be higher than the implementation plan’s
estimate of future emissions. This applies in particular to applicable implementation plans, or
submissions, which demonstrate that after implementation of control measures in the
implementation plan: '

(a) Emissions from all sources will be less than the total emissions that would be
consistent with a required demonstration of an emissions reduction milestone;

(b) Emissions from all sources will result in achieving attainment prior to the attainment
deadline or ambient concentrations in the attainment deadline year will be lower than
needed to demonstrate attainment; or

(c) Emissions will be lower than needed to provide for continued maintenance.

(2) If an applicable implementation plan submitted before November 24, 1993, demonstrates that
emissions from all sources will be less than the total emissions that would be consistent with
attainment and quantifies that "safety margin,” the State may submit a SIP revision which
assigns some or all of this safety margin to highway and transit mobile sources for the purposes
of conformity. Such a SIP revision, once it is endorsed by the Governor and has been subject
to a public hearing, may be used for the purposes of transportation conformity before it is
approved by EPA.




(3) A conformity demonstration shall not trade emissions among budgets which the applicable
implementation plan, or implementation plan submission, allocates for different poliutants or
precursors, or among budgets allocated to motor vehicles and other sources, without a SIP
revision or a SIP which establishes mechanisms for such trades.

(4) If the applicable implementation plan, or implementatica plan submission, estimates future
emissions by geographic subarea of the nonattainment area, the MPO and DOT are not required
to consider this to establish subarea budgets, unless the applicable implementation plan, or
implementation plan submission, explicitly indicates an intent to create such subarea budgets for
purposes of conformity.

(5) If a nonattainment area includes more than one MPQ, the SIP may establish motor vehicle
emissions budgets for each MPO, or else the MPOs must collectively make a conformity
determination for the entire nonattainment area.

340-20-1040 Enforceability of design concept and scope and project-level mitigation and control
measures.

(1) Prior to determining that a transportation project is in conformity, the MPO, ODOT, other
recipient of funds designated under title 23 U.S.C. or the Federal Transit Act, FHWA, or FTA
must obtain from the project sponsor and/or operator written comumitments to implement in the
construction of the project and operation of the resulting facility or service any project-level
mitigation or control measures which are identified as conditions for NEPA process completion
with respect to local PM-10 or CO impacts. Before making conformity determinations written
commitments must also be obtained for project-level mitigation or control measures which are
conditions for making conformity determinations for a transportation plan or TIP and included
in the project design concept and scope which is used in the regional emissions analysis required
by sections OAR 340-20-890 through 340-20-910 and OAR 340-20-930 through 340-20-950 or
used in the project-level hot-spot analysis required by OAR 340-20-870 and 340-20-920.

(2) Project sponsors voluntarily commitiing to mitigation measures to facilitate positive
conformity determinations must comply with the obligations of such commitmens.

(3) Written commitments to mitigation measures must be obtained prior to a positive conformity
determination, and project sponsors must comply with such commitments.

(4) During the control strategy and maintenance periods, if the MPO, ODOT or project sponsor
believes the mitigation or control measure is no longer necessary for conformity, the project
sponsor or operator may be relieved of its obligation to implement the mitigation or control
measure if it can demonstrate that the requirements of OAR 340-20-870, 340-20-890, and
340-20-900 are satisfied without the mitigation or control measure, and so notifies the agencies
involved in the interagency consultation process required under OAR 340-20-760. The MPO
and DOT must confirm that the transportation plan and TIP still satisfy the requirements of CAR
340-20-890 and 340-20-900 and that the project still satisfies the reéquirements of OAR
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340-20-870, and therefore that the conformity determinations for the transportation plan, TIP
and project are still valid.

340-20-1050 Exempt projects.

Notwithstanding the other requirements of this rule, highway and transit projects of the types
listed in Table 2 of this section are exempt from the requirement that a conformity determination
be made. Such projects may proceed toward implementation even in the absence of a
conforming transportation plan and TTIP. A particular action of the type listed in Table 2 of this
section is not exempt if the MPO or ODOT in consultation with other agencies (See OAR
340-20-760(3)(b)&(d)), the EPA, and the FHWA (in the case of a highway project) or the FTA
(in the case of a transit project) concur that it has potentially adverse emissions impacts for any
reason. States and MPOs must ensure that exempt projects do not interfere with TCM
implementation.

Table 2 - Exempt projects

SAEFETY

Railroad/highway crossing.

Hazard elimination program.

Safer non-Federal-aid system roads.

Shoulder improvements.

Increasing sight distance.

Safety improvement program.

Traffic control devices and operating assistance other than signalization projects.
Railroad/highway crossing warning devices.
Guardrails, median barriers, crash cushions.
Pavement resurfacing and/or rehabilitation,
Pavement marking demonstration.

Emergency relief (23 U.S.C. 125).

Fencing.

Skid treatments,

Safety roadside rest areas.

Adding medians.

Truck climbing lanes outside the urbanized area.
Lighting improvements.

Widening narrow pavements or reconstructing bridges (no additional travel lanes).
Emergency truck pullovers. '

MASS TRANSIT

Operating assistance to fransit agencies.
Purchase of support vehicles.
Rehabilitation of transit vehicles.




Purchase of office, shop, and operating equipment for existing facilities.

Purchase of operating equipment for vehicles {(e.g., radios, fareboxes, lifts, etc.).
Construction or renovation of power, signal, and communications systems.

Construction of small passenger shelters and information kiosks.

Reconstruction of renovation of transit buildings and structures (e.g., rail or bus buildings,
storage and maintenance facilities, stations, terminals, and ancillary structures).

Rehabilitation or reconstruction of track structures, track, and trackbed in existing rights-of-way.
Purchase of new buses and rail cars to replace existing vehicles or for minor expansions of the
fleet.

Construction of new bus or rail storage/maintenance facilities categorically excluded in 23 CFR
771.

AIR QUALITY

Continuation of ride-sharing and van-pooling promotion activities at current levels.
Bicycle and pedestrian facilities.

OTHER

Specific activities which do not involve or lead directly to construction such as:
Planning and technical studies.
Grants for training and research programs.
Planning activities conducted pursuant to titles 23 and 49 U.S.C.
Federal-aid systems revisions.
Engineering to assess social, economic, and environmental effects of the proposed action or
alternatives to that action.
Noise attenuation.
Advance land acquisitions (23 CFR 712 or 23 CFR 771).
Acquisition of scenic easements.
Plantings, landscaping, etc.
Sign removal.
Directional and informational signs.
Transportation enhancement activities (except rehabilitation and operation of historic
transportation buildings, structures, or facilities).
Repair of damage caused by natural disasters, civil unrest, or terrorist acts, except projects
involving substantial functional, locational or capacity changes.

340-20-1060 Projects exempt from regional emissions analyses.

Notwithstanding the other requirements of this rule, highway and transit projects of the types
listed in Table 3 of this section are exempt from regional emissions analysis requirements. The
local effects of these projects with respect to CO or PM-10 concentrations must be considered
to determine if a hot-spot analysis is required prior to making a project-level conformity
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determination. These projects may then proceed to the project development process even in the
absence of a conforming transportation plan and TIP. A particular action of the type listed in
Table 3 is not exempt from regional emissions analysis if the MPO or ODOT in consultation
with other agencies, the EPA, and the FHWA (in the case of a highway project) or the FTA (in
the case of a transit project) concur that it has potential regional impacts for any reason.

Table 3 - Projects Exempt From Regional Emissions Analyses

7

Intersection channelization projects.

Intersection signalization projects at individual intersections.
Interchange reconfiguration projects.

Changes in vertical and horizontal alignment.

Truck size and weight inspection stations.

Bus terminals and transfer points.

340-20-1070 Special provisions for nonattainment areas which are not required to demonstrate
reasonable further progress and attainment,

(1) Application. This section applies in the following areas:
(a) Rural transport ozone nonattainment areas;
(b) Marginal ozone areas;
{c) Submarginal ozone areas;
(d) Transitional ozone areas;
(e) Incomplete data ozone areas;
(fy Moderate CQ areas with a design value of 12.7 ppm or fess; and
(g) Not classified CO areas.

(2) Default conformity procedures. The criteria and procedures in OAR 340-20-930 through
340-20-950 will remain in effect throughout the control strategy period for transportation plans,
TIPs, and projects (not from a conforming plan and TIP) in lien of the procedures in OAR
340-20-890 through 340-20-910, except as otherwise provided in section (3) of this rule. These
default conformity procedures may not be used once a maintenance plan has been approved by
the Environmental Quality Commission. Once a maintenance plan has been approved by the
Environmental Quality Commission the area is required to meet the requirements applicable
during the transition period in accordance with OAR 340-20-720 (defining when the transitional
period begins and Phase I of the interim period ends).

(3) Optional conformity procedures. The State or MPO may voluntarily develop an attainment
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demonstration and corresponding motor vehicle emissions budget like those required in areas
with higher nonattainment classifications. In this case, the State must submit an implementation
plan revision which contains that budget and attainment demonstration. Once EPA has approved
this implementation plan revision, the procedures in OAR 340-20-890 through 340-20-910 apply
in lieu of the procedures in OAR 34020-930 through 340-20-950.

340-20-1080 Savings provisions.

The Federal conformity rules under 40 CER part 51 subpart T, in addition to any existing
applicable State requirements, establish the conformity criteria and procedures necessary to meet
the requirements of Clean Air Act section 176(c) until EPA approves this conformity
implementation plan revision. Following EPA approval of this revision to the applicable
implementation plan, or a portion thereof, the approved, or approved portion of, the State
criteria and procedures will govern conformity determinations and the Federal conformity
regulations contained in 40 CFR part 93 will apply only for the portion, if any, of the State’s
conformity provisions that is not approved by EPA. In addition, any previously applicable
implementation plan requirements relating to conformity remain enforceable until the State
revises its applicable implementation plan to specifically remove them and EPA approves those
revisions.
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NOTICE OF PROPOSED RULEMAKING HEARING

(Rulemaking Statements and Statement of Fiscal Impact must accompany this form.)

Department of Environmental Ouality Air Quality

OAR Chapter _340

DATE: TIME: LOCATION:

January 5th 7:00 p.m. 811 SW 6th Ave., Room 3A, Portland, OR

January 5th 7:00 p.m. 10 S. Oakdale, (Auditorium) Medford, OR
HEARINGS OFFICER(s): Annette Liebe

STATUTORY AUTHORITY: ORS 468A.035: 468.020

ADOPT: OAR 340-20-700 to 1080
AMEND: N/A
REPEAL: N/A

X This hearing notice is the initial notice given for this rulemaking action.
[ This hearing was requested by interested persons after a previous rulemaking notice.
X Auxiliary aids for persons with disabilities are available upon advance request.

SUMMARY:
This action establishes the criteria and procedures for determining that transportation plans,
programs, and projects which are funded or approved under title 23 U.S.C. or the Federal
Transit Act conform with State or Federal air quality implementation plans. This action is
required by section 176(c)(4)(C) of the federal Clean Air Act, as amended in 1990 and joint
EPA/USDOT. implementing regulations, 40 C.F.R. Section 51.396.

LAST DATE FOR COMMENT: January 5. 1995
DATE PROPOSED TO BE EFFECTIVE: Upon adoption by the Environmental Quality
Commission and subsequent filing with the Secretary of State.

AGENCY RULES COORDINATOR: Chris Rich, (503) 229-6775
AGENCY CONTACT FOR THIS PROPOSAL:  Annette Liebe, (503) 229-6919
ADDRESS: - Air Quality |

811 S. W. 6th Avenue
Portland, Oregon 97204

TELEPHONE: (503) 229-6919 '
or Toll Free 1-800-452-4011

Interested persons may comment on the proposed rules orally or in writing at the hearing. Written
comments will also be considered if received by the date indicated above.
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Cregon Department of Environmental Quality

A CHANCE TO COMMENT ON...
\ ‘ ' J

Criteria and Procedures for Determining Conformity to State or Federal Implementation Plans of
Transportation Plans, Programs, and Projects Funded or Approved Under Title 23 U.S.C. or the

Federal Transit Act.

Date Issued: November 21, 1994

Public Hearings: January 5, 1995

Comments Due: January 5, 1995
WHO IS Recipients of funds under title 23 U.S.C. or the Federal Transit Act (most
AFFECTED: counties and cities in Oregon) Metropolitan Planning Organizations,

Department of Environmental Quality, Lane Regional Air Pollution
Authority, U.S. Department of Transportation, U.S.E.P.A., and members
of the public.

WHAT IS " Establishes criteria and procedures for determining conformity of
PROPOSED: transportation plans, programs and projects.

WHAT ARE THE - |
HIGHLIGHTS: The proposed rule mirrors the federal rule language, with a few sxceptions
where the rule is more stringent.

The proposed rule requires that "regionally significant” projects approved
or adopted by a recipient of funds under title 23, be held to the same
standard as projects approved or funded by FHWA/FTA.

Second, the proposed rule requires compliance with an emissions budget
included in a maintenance plan upon adoption by the EQC, as opposed to
adoption by EPA.

O
€ |
@S} | 1-
FOR FURTHER INFORMATION:

11 S.W. 6th A , i
811 S.W. &th Avanue Contact the parson or division identified In the public notice by cailing 229-5696 in the Portland area. To avoid long
Porttand, QR 97204 .
distanca charges from othar parts of tha state, cail 1-300-452-4011.

11/1/98
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HOW TO
COMMENT:

WHAT IS THE
NEXT STEP:

Third, the proposed rule requires that the conformity of a transportation
plan be redetermined within 24 months after the EQC adopts a SIP -
revision adding transportation control measures (TCMs), or 18 months
after EPA approval of a SIP revision which adds TCMs, or at the next
transportation plan approval (whichever comes first),

Fourth, the proposed rule requires timely implementation of all TCMs,
regardless of the eligibility for funding under title 23.

The proposed rule also contains detailed interagency consultation
procedures.

Public Hearings to provide information and receive public comment are
scheduled as follows:

January 5th, 7:00 p.m. 811 SW 6th Ave., Room 3A, Portland, OR.
January 5th, 7:00 p.m. 10 S. Oakdale, (Auditorium) Medford, OR

Written comments must be received by 5:00 p.m. on January 5, 1995, at
the following address:

Department of Environmental Quality
Air Quality Division

811 S. W. 6th Avenue

Portland, Oregon, 97204

A copy of the Proposed Rule may be reviewed at the above address. A
copy may be obtained from the Department by calling the Air Quality
Division at 229-6919 or calling Oregon toll free 1-800-452-4011.

The Department will evaluate comments received and will make a
recommendation to the Environmental Quality Commission. Interested
parties can request to be notified of the date the Commission will consider
the matter by writing to the Departroent at the above address.
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State of Oregon

Department of Environmental Quality Memorandum’

Date: November 21, 1994

To: Interested and Affected Public

Subject: Rulemaking Proposal - Criteria and Procedures for Determining
Conformity to State or Federal Implementation Plans of Transportation
Plans, Programs, and Projects Funded or Approved Under Title 23 U.S.C.
or the Federal Transit Act.

This memorandum contains information on a proposal by the Department of
Environmental Quality (DEQ) to adopt new rules regarding the conformity of
transportation plans, programs and projects to Federal and State implementation plans in
nonattainment and maintenance areas. This proposal establishes the criteria and
procedures for determining that transportation plans, programs, and projects funded or
approved under title 23 U.S.C. or the Federal Transit Act conform with State or Federal
~air quality implementation plans. This action is required by section 176(c)(4)(C) of the
Clean Air Act, as amended in 1990, and EPA’s implementing reguiations, 58 Fed. Reg.
62215, et. séq. ‘

What’s in this Package?
Artachments to this memorandum provide details on the proposal as follows:
.- Attachment A The actual language of the proposed rule (amendments).

Attachment B The "Legal Notice" of the Rulemaking Hearing. (required
by ORS 183.335)

Attachment C ~ The official Rulemaking Statements for the proposed
' rulemaking action. (required by ORS 183.335)

Attachment D = The official statement describing the fiscal and economic
impact of the proposed rule. (required by ORS 183.333)

fAccommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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Memo To: Interested and Affected Public
November 21, 1964

Page 2
Attachment E . A statement providing assurance that the proposed rules are
consistent with statewide land use goals and compatible with
local land use pians.
Attachment F Questions to be Answered to Reveal Potential Justification for
Differing from Federal Requirements.
Attachment G Summary graphs of the conformity process.

Hearing Process Details

You are invited to review these materials and present written or oral comment in
accordance with the following: :

Date: - January 5, 1995 ,

Time: 7:00 p.m. |

Place: Room 3A, 811 SW 6th Ave Portland, OR 97204
Date: . January 5, 1995

Time: . 7:00 p.m.

Place: Jackson County Courthouse Auditorium

10 S. Oakdale, Medford, OR 97501
'Deadline for submittal of Written Comments: January 5, 1995.

Annette Liebe will be the Presiding Officer at the hearing in Portland. The Presiding
Officer at the hearing in Medford has not yet been determined. Following close of the
public comment period, the Presiding Officers will prepare a report which summarizes
the oral testimony presented and identifies written comments submitted. The
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officers’
report and all written comments submitted. The public hearing will be tape recorded,
but the tape will not be transcribed.

If you wish to be kept advised of this proceeding and receive a copy of the
recommendation that is presented to the EQC for. adoption, you should request that your
name be placed on the mailing list for this ruiemaking proposal.

What Happens After the Public Comment Period Closes
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The Department will review and evaluate comments received, and prepare responses.
Final recommendations will then be prepared, and scheduled for consideration by the

Environmental Qualitj_( Commission (EQC).

The EQC will consider the Department’s recommendation for rule adoption during one
of their regularly scheduled public meetings. The targeted meeting date for
consideration of this rulemaking proposal is January 19 & 20, 1995. This date may be
delayed if needed to provide additional time for evaluation and response to testimony
received in the hearing process. You will be notified of the time and place for final
EQC action if you present oral testimony at the hearing or submit written comment
during the comment period or ask to be notified of the proposed final action on this
rulemaking proposal.

The EQC expects testimony and comment on proposed rules to be presented during the
hearing process so that full consideration by the Department may occur before a final

- recommendation is made. The EQC may elect to receive comment during the meeting
where the rule is considered for adoption; however, such comment will be limited to the
effect of changes made by the Department after the public comment period in response to
testimony received. The EQC strongly encourages people with concerns regarding the
proposed rule to communicate those concerns to the Department at the earliest possible
date so that an effort may be made to understand the issues and develop options for
resolution where possible,

Background on Development of the Rulemaking Proposal

What is the problem

Recognizing that motor vehicle travel can affect attainment and maintenance of air
quality standards, Congress amended the Clean Air Act in 1990 to include specific
requirements for the design, development and operation of urban transportation systems.
The purpose of these requirements is to integrate air quality and transportation planning
to ensure that federal transportation funding is not in conflict with state efforts to clean
the air.

Transportation air quality conformity is a quantitative analysis intended to insure that
funding of transportation systems and projects will not undermine a state’s strategy to
attain and maintain heaithy air for its residents. Polluted areas are required to develop
and submit to EPA State Implementation Plans (SIPs) demonstrating how the state will
achieve and maintain health-based air quality standards. Each area must allocate a
budget for mobile source emissions in its.SIP. Conformity will be demonstrated if

Attachment B.?2 Page 5




Memo To: Interested and Affectad Public
November 21, 1994
Page 4

emissions from a proposed transportzition system are projected to be at or below the
budget. :

On November 24, 1993, the Environmental Protection Agency (EPA), with the
concurrence of USDOT, issued regulations to implement the Clean Air Act’s conformity
requirements. 38 Fed. Reg. 62188 (Nov. 24, 1993). These regulations establish

specific criteria and procedures for determining conformity of transportation plans,
programs, and projects. Section 176(c)(4)}(C) of the 1990 Clean Air Act amendments,
and EPA’s implementing regulations, direct states to revise their State Implementation
Plans to contain criteria and procedures for assessing conformity of transportation pians, -
programs and projects which are at least as stringent as the requirements of the Federal
rule. - See, 40 C.F.R. section 51.396. _

How does this proposed rule hei'g solve the problem

This proposed rule establishes criteria and procedures for assessing the conformity of
transportation plans, programs, and projects. These criteria and procedures are at least
as stringent, and in some cases more stringent, than the criteria and procedures contained

/' in the federal rule issued by EPA with the concurrence of the U.S. Department of

~ Traosportation. This proposed rule will be submitted to EPA for approval as the SIP
revision required by the Clean Air Act amendments and EPA/USDQT’s implementing
regulations. g

How was the rule developed

The rule was developed with the assistance of an advisory committee representing
diverse interests. The committee is chaired by Susan Brody of the Oregon
Transportation Commission; representation includes all the Metropolitan Planning
Organizations (MPOs) in the state, Lane Regional Air Pollution Authority, Tri-Met,
Qregon Department of Transportation, League of Oregon Cities, Association of Oregon
Counties, and interested business and public interest organizations. The Federal
Highway Administration (FHWA) division office in Salem and EPA’s Region 10 office
have also participated in the committee deliberations, but not as official members. The
advisory committee met eight times to discuss and debate various policy issues with
respect to these proposed rules.

The base text for the proposed conformity rule was the federal rule promulgated in
November 1993. In addition, the committee used as a guide a model rule developed by
the umbrella membership organization for the State and Territorial Air Pollution
Program Administrators. This model rule provided several clarifying options as well as,
more stringent options.

Attachment B.2 Page 6




Memo To: Interested and Affected Public |
November 21, 1994
Page 5

Although the committee was cautious in accepting more stringent criteria and procedures
~ since these will become federally enforceable once this rule is approved by EPA, the
committee agreed to rule language implementing three significant policy choices that go
beyond what is required by the federal rule. In another case, DEQ staff presented a
recommendation which was received neutrally by some MPO representatives because the
proposal did not currently affect their respective areas. ‘The recommendations presented
by DEQ staff were based on their interpretation of section 176(c) of the Clean Air Act as
well as policy considerations. ' |

First, the committee agreed that "regionally significant” projects approved or adopted by
a recipient of funds under title 23, be held to the same standard as projects approved or
funded by FHWA/FTA.

Second, the committee supported the DEQ staff proposal requiring an emissions budget
included in a maintenance plan to govern upon adoption by the EQC, as opposed to
adoption by EPA.

Third, the rule requires that the conformity of a transportation plan must be
redetermined within 24 months after the EQC adopts a SIP revision adding transportation
control measures (TCMs), or 18 months after EPA approval of a SIP revision which
adds TCMSs, or at the next transportation plan approval (whichever comes first).

Fourth, a majority of the advisory committes recornmended the following concept which
is more stringent than the federal rule. The federal mle requires that TCMs eligible for
funding under title 23 be implemented in order for a positive conformity determination to
be made for a regional transportation plan and transportation improvement program.
DEQ presented the option of applying this requirement to all TCMs, regardless of the
eligibility for funding under title 23. Although ODOT and Mid-Willamette Valley
Council of Governments dissented to requiring timely implementation of transportation
control measures that are not eligible for title 23 funding, a majority of the committee
agreed that TCMs should be implemented in a timely manner regardless of whether they
are eligible for title 23 funding. The representatives who opposed this concept felt that
federal funds should not be beid up for failure to implement TCMs not eligible for
federal funding and that this requirement could have some unforeseen consequences. _
RVCOG remained neutral with respect to this recommendation because they currently are
not affected by it. '

The federal rule requires states to develop detailed interagency consultation procedures
applicable to transportation plan, transportation improvement program and state
implementation plan development, and to conformity determinations. The interagency
consultation procedures included in the proposed rule were developed by a subcommittee

Attachment B,2 Page 7




Memo To: Interested and Affected Public
November 21, 1994
Page 6

of the advisory committee. This subcommittee included representatives of all the
affected agencies. Thereafter, the language was presented to and discussed by the full
advisory committee. The proposed rule language formalizes existing processes in the
MPO areas because most of the committee members feit that these processes work well.

The proposed rule requires interagency consultation on developing forecasts of vehicle
miles traveled (VMT) because of its very direct relationship to emissions. Consultation
on this point is not required by the federal rule. After much debate before the fuil
advisory commitree, the MPOs did not object to including this requirement, but
expressed discomfort with doing so. The MPOs discomfort arcse from the perception
that DEQ is trying to highlight just one decision in a very technical process. ODOT
stated that it opposed including VMT forecasting in the interagency consultation. ODOT
opposed the proposed language because it feit that DEQ is trying to get special status
over other agencies. After much deliberation, ODOT and the League of Oregon Cities
were the only members of the advisory committee that did not accept the proposed
language. The industry and public interest representatives supported including VMT
forecasting in interagency consultation. DEQ has included VMT forecasting as an
element of interagency consultation because this is a crucial decision affecting the
projection of future emissions and therefore, it is important for all parties to agree on the
forecast early in the process. | :

In addition, DEQ proposed to inciude a requirement in the rule that financial plans
required under the metropolitan pianning regulations impiementing the Intermodal
Surface Transportation Efficiency Act be developed pursuant to interagency consultation.
This proposal was met with strong opposition from the MPO representatives and ODOT.
The argument against including the financial plans as specific decisions subject to
interagency consultation was that the metropolitan planning rules aiready address this
issue therefore, including such a requirement in the conformity rule would be
duplicative. The public interest representatives supported DEQ’s proposal to include the
financial plans as specific decisions requiring interagency consultation because they feit
that it is important for the air quality agencies to have an equal voice in making these
decisions. The committee was not able to achieve consensus on this point, although the
MPO and ODOT committee members acknowledged that DEQ does have the ability
under the conformity rules to address this issue through the dispute resolution procedures
applicable to regional transportation plans or transportation improvement programs. In
response to opposition from most members on the advisory committee, DEQ has not
included this as a requirement in the proposed rule.

The advisory committee appointed a subcommittee to draft minimum public participation
procedures. Thereafter, these procedures were reviewed and agreed to by the full
advisory committee. These procedures reguire 30 days notice and an opportunity for
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public comment on conformity determinations made by affected agencies, except
USDQOT, for TIPs and plans.

The advisory committee also debated establishing criteria and procedures applicable to
attainment areas where monitored ambient concentrations exceeding 85% of a National
Ambient Air Quality Standard have been recorded. EPA has indicated that they will be
proposing rules to address these areas. DEQ staff recommended delaying adoption of
such criteria and procedures until EPA adopts its rules. DEQ staff made this
recommendation because DEQ does not have the resources presently to develop and
implement such criteria and procedures. DEQ expects air quality in carbon monoxide
(CO) and ozone (03) nonartainment areas will continue to improve as 2 result of the
federal emission control program for new vehicles. However, this is not the case in -
particulate matter (PM 10) nonattainment areas where increases in re-entrained road dust
emissions are directly associated with increases in vehicle miles traveled.

The advisory committee recommended public education efforts in these areas to heighten
awareness of air quality concerns. Industry and public interest representatives urged
DEQ to go beyond public education and ocutreach, and to adopt some criteria and
procedures applicable to these areas. The Sierra Club suggested adopting the same
criteria and procedures applicable to nonattainment areas for this category of attainment
areas. DEQ staff noted, however, that in many siteations these criteria would be more
stringent than mecessary because these attainment areas could tolerate some growth in
emissions without excesding any standards. In addition, it would be resource intensive
to apply the same criteria to these attainment areas because they do not have SIPs
containing emissions budgets, and the Department does not intend to develop budgets for
these areas. For these reasons, the proposed rule does not include criteria and
procedures applicable to attainment areas where monitored ambient concentrations at or
above 85% of a National Ambient Air Quality Standard have been recorded.

To address the underlying concern that some areas are at risk of exceeding National
Ambient Air Quality Standards, the following recommendations were offered, subject to
available funding: 1) expand the DEQ Clean Air Weather Watch program to areas at-
risk of exceeding the ozone standard (presently Eugene and Medford); 2) expand
monitoring in the at risk areas; 3) develop emission inventory projections for these areas;
and 4) form local air quality advisory committees, where such committees do not
currently exist. LRAPA did not support expansion of the DEQ Clean Air Weather
Watch program to Lane County because the agency believes that it’s existing emergency
episode program is adequate. Where DEQ does not have money to implement the above
recommendations, the committee suggested that reasonable efforts be made to secure
funding.
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Memo To: Interested and Affected Public
- November 21, 1994
¢ 2age 8

How does it affect the public, regulated community, other ag' encies

This rule will help to ensure that Oregon residents will have healthy air to breathe. This
rule may also lead to the development of transportation systems that reduce reliance on
the single occupant automobile.

The proposed rule will require MPOs in nonattainment areas and local jurisdictions in
rural nonattainment areas to analyze the regional air quality impacts from proposed
transportation systems and localized impacts from large scale projects. In addition, the
proposed rule establishes detailed procedures for interagency consultation with respect to
transportation and air quality planning.

How does the rule relate to federal requirements or adjacent state requirements

The rule mirrors the federal rule requirements verbatim, with a few exceptions where the
rule is more stringent.

-~ Because the federal rule did not establish interagency consultation procedures, these were
developed in consuitation with the affected agencies. Interagency consultation will occur
during the developinent of transportation pians, tragsportation improvement programs
and State Implementation Plans, and before findings of conformity. Specifically, the
proposed rule requires interagency consultation on several technical issues, including the
forecasts of vehicle miles traveled. Interagency consultation on this issue is crucial
because .increases in vehicle miles traveled dramatically affect projected emissions, and
an area could meet the emissions criteria of the rule by merely changing the assumptions
concerning increases in vehicle miles traveled.

Attachment F contains a complete discussion of provisions that are more stringent than
required by the federal rule. »

Finally, the proposed rule requires regionally significant projects adopted or approved by
a recipient of funds under title 23 U.S.C., to comply with rule provisions applicable to
FHWA/FTA approved or funded projects, Rules adopted by the State of Washington
contain the same requirements. This is particularly important because EPA has
designated an Interstate nonattainment area {(Portland- Vancouver) for ozone consistent
with the recommendations of the governors of Oregon and Washington.

How will the rule be implemented
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Memo To: Interested and Affected Public -
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MPOs, and in some cases local jurisdictions or ODOT will implement the rule
requirements applicable to transportation planning activities, conformity determinations
and interagency consultation on these decisions. DEQ and LRAPA will be responsible
for impiementing the interagency consultation procedures applicable to SIP development.

Finally, once EPA approves the rule as a STP submittal, it will become federaily
enforceable under the Clean Air Act.

Are there time constraints

The deadline for submitting these rules to EPA is November 25, 1994. Although we
will ‘miss the deadline for submittal, this does not mean that highway funding sanctions
will be imposed. These sanctions would apply only if the EQC failed to adopt the SIP

_ revision within 12-18 months after EPA makes a finding of non-submittal. EPA
generally makes findings for all SIP submittals that were due in the previous calendar
year in January. Thus, EPA may make a finding with respect to these rules. However,
since the EQC will act shortly thereafter, it is very unlikely that highway funding
sanctions will be imposed as a result of Qregon’s time frame for compieting rule
adoption. In addition, DEQ staff is working with EPA to ensure that the rule package
will be found complete upon submittal. DEQ staff also is keeping EPA staff informed of
the rule adoption schedule.

Contact for more information

If you would like more information on this. rulemaking proposal, or would like to be
added to the mailing list, please contact:

Annette Liebe
(503) 229-6919
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‘ State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criterta and Procedures for Determining Conformity to State or Federal Implementation
Plans of Transportation Plans, Programs and Projects Funded or Approved Under Title 23
U.S.C. or the Federal Transit Act.

Rulemaking Statements

Pursuant to ORS 183.335(7), this statement provides informaticen about the Environmental
Quality Commission’s intended action to adopt a rule.

1. Legal Authority

ORS 468A.035; 468.020

2. "Need for the Rule

This rule is required by section 176(c)(4){C) of the federal Clean Air Act, as
amended in 1990 and joint EPA/USDOT implementing regulations, 40 C.F.R.
section 51.396.

3. Principal Documents Relied Upon in this Rulemakine

40 C.F.R. Part 51, "Transprotation Conformity Under the Clean Air Act, Model
Rules for State and Local Agencies,” published by STAPPA/ALAPCO (State and
Territorial Air Pollution Program Administrators/Association of Local Air Pollution
Control Officials).

4. Advisory Committee Involvement

The rule was developed with the assistance of an advisory committee representing diverse
interests. The committee is chaired by Susan Brody of the Oregon Tranmsportation
Commission; representation includes all the Metropolitan Planning Organizations (MPOs)
in the state, Lane Regional Air Pollution Authority, Tri-Met, Oregon Department of
Transportation, League of Oregon Cities, Association of Oregon Counties, and interested
business and environmental organizations. The Federal Highway Administration (FHWA)
division office in Salem and EPA’s Region 10 office also have participated in the committee
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deliberations, but not as official members. The advisory committee met eight times to
discuss and debate various policy issues with respect to these proposed rules.

The committee recommended adoption of rule provisions to implement three specific policy
choices which go beyond what is require by the federal rule. First, the committee
recommended that "regionally significant" projects approved or adopted by a recipient of
funds under title 23 be held to the same standard as projects approved or funded by
FHWA/FTA. Second, the committee recommended that the rule require that an emissions
budget included in a maintenance plan should govern upon adoption by the EQC, as opposed
to adoption by EPA. Finally, the rule requires that the conformity of a transportation plan
must be redetermined within 24 months after the EQC adopts a SIP revision which adds
TCMs, or 18 months after EPA approval or a SIP revision which adds TCMs, or at the next
transportation plan approval (whichever comes first).

The federal rule requires states to develop detailed interagency consultation procedures
applicable to tramsportation plan, transportation improvement program and state
implementation plan development, and to conformity determinations. The interagency
consultation procedures included in the proposed rule were developed by a subcommittee
of the advisory committee. This subcomimittee included representatives of all the affected
agencies. The proposed rule requires interagency consultation on developing forecasts of
vehicle miles traveled. Consultation on this point is not required by the federal rule. After
much debate before the full advisory committee, the affected agencies did not object to
including this requirement, but expressed discomfort therewith.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criteria and Procedures for Determining Conformity to State or Federal Implementation
Plans, Programs, and Projects Funded or Approved Under Title 23 U.S.C. or the Federal
Transit Act.

Fiscal and Economic Impact Statement

Introduction

The primary impacts of this rule are the increased requirements for Metropolitan Planning
Organizations (MPOs) in metropolitan (population greater than 50,000) nonattainment areas
and local jurisdictions in rural nonattainment areas to perform regional transportation and
emissions modeling, and document the regional and localized air quality impacts of proposed
transportation infrastructure.  Presently the following areas have been designated
nonattainment for a transportation-related pollutant: La Grande, Grants Pass, Eugene,
Portland, Salem, Klamath Falls, Medford, Lakeview, and Oakridge. In addition, there will
be impacts on metropolitan, local and state transportation and air quality agencies associated
with carrying out the consultation required under this rule. Because tracking of
transportation control measures (TCMs) has been required since the conformity requirements
of the 1977 Clean Air Act, minimal impacts will be associated with this requirement of the
rule. The requirements for regional and localized analyses arise from the Federal rules
promulgated by EPA on November 24, 1993. Therefore, the impacts arising only from
differences between these rules and the federal rules, are fairly minor. '

General Public

There will be no fiscal and/or ecomomic impacts on the general public.

Small Business

There will be no fiscal and/or economic impacts on small businesses unless, a small
business is working as part of a large business consortium. See discussion below of possible
impacts on large businesses. ‘

Larpe Business
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Where a developer is proposing to build regionally significant transportation infrastructure
at their expense, the developer will bear the cost of making a conformity determination.
This means that a developer will have to document that the requirements of the rule have
been satisfied and analyze whether there will be any new localized violations of an air
quality standard. These localized analyses are expected to cost approximately $2,000 for
a smaller project (e.g. traffic signalization) and up to $5,000 for larger projects (e.g.
construction of an arterial). These estimates were made by ODOT, who is experienced in
transportation and air quality modeling. Should an outside consultant be contracted to
provide these services, costs may be higher.

Where a developer has not disclosed its regionally significant project to an MPO for
inclusion in the regional emissions analysis for a transportation plan and improvement
program, the developer would also have to perform a regional analysis consistent with the
requirements of the rule. See discussion below on impacts on local agencies for estimates
on regional emissions analysis.

Finally, should private toll authorities be created in Oregon, as in other states, the
requirements of the rule would apply to any regionally significant projects proposed by such
an entity. The fiscal and economic impacts on such entities would be the same as described

above.

Local Governments

- Local governments will be impacted by this rule because the rules require documentation

~ that the requirements of the rule have been met for FHWA/FTA funded or approved projects
and regionally significant projects not funded or approved by FHWA/FTA. In addition,
localized air quality modeling is required by this rule for FHWA/FTA funded or approved
projects and for regionally significant projects not funded or approved by FHWA/FTA. The
requirement for localized air quality modeling of FHWA/FTA funded or approved projects
originated from the Federal rules. In order to protect air quality, the Advisory Committee
recommended that regionally significant projects not funded or approved by FHWA/FTA
be held to the same standard as FHWA/FTA approved or funded projects.

These localized analyses are expected to cost approximately $2,000 for a smaller project
(e.g. traffic signalization) and up to $5,000 for larger projects (e.g. construction of an
arterial). These estimates were made by ODOT, who is experienced in transportation and
air quality modeling. Should an outside consultant be contracted to provide these services,
costs may be higher. According to ODOT, most local jurisdictions approve or adopt
approximately 2-3 projects annually which are regionally significant or are funded or
approved by FHWA/FTA. However, the City of Portland generally has about a half dozen
projects annually requiring localized analysis.
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The documentation required by this rule will not have any significant fiscal/economic impact
on local governments, and it is unlikely that additional FTE will be required to perform

these tasks.

The impact of this rule on Metropolitan Planning Organizations (MPOs){exist in areas with
population greater than 50,000) may vary widely depending on the pollutant for which an
area is in nonattainment, the classification of the nonattainment area, the population of the
area, and the technical capabilities already developed in the area. For example, in Portland
it is estimated that a regional emissions analysis costs Metro, the Portland MPQ, $30,000 -
$60,000. For other areas in the state the cost is less. However, these costs do not
generally arise specifically from the Oregon rule, but rather, arise from compliance with the
Federal requirements. The requirement that regional transportation and emissions analysis
be performed arise from the requirements of the 1990 Clean Air Act amendments and EPA’s
implementing regulations. Thus, these rules impose minimal new costs on metropolitan
planning organizations and local jurisdictions with respect to regional emissions modeling,
and implementation of the interagency consultation requirements

It is expected that regional emissions modeling for a regional transportation plan will occur
every three years and for transportation improvement programs every two years. The
federal transportation planning regulations require MPOs in nonattainment or maintenance
areas to adopt a regional transportation plan at least every three years and transportation
improvement programs every two years. The federal conformity rules, and these proposed
rules, require conformity determinations before a transportation plan or transportation

improvement program can be adopted or approved.

In nonattainment areas where there is no MPO, the local government will be responsible for
satisfying the regional emissions analysis criteria. Currently, the following non-metropolitan
areas are designated nonattainment for a transportation-related pollutant: Klamath Falls, La
Grande, Grants Pass, Lakeview, Oakridge. In many areas, the regional emissions analyses
will not be as expensive since the areas are not as large. Rogue Valley Council of
Governments (RVCOG) has agreed to take on these respomsibilities for Grants Pass
therefore, additional costs will be incurred by RVCOG. As mentioned above, compliance
with the regional emissions analysis criteria are required by the Federal rule, and do not
result directly from the proposed state rule.

State Agencies

A. Department of Environmental Quality

Under this rule DEQ will have a role to play in interagency consultation on conformity
determinations. It is expected that initially DEQ will have to answer questions and assist
regional and local governments in complying with the rules. There will also be significant
coordination between the conformity rule and the development of SIPs. This coordination
is not required by the rule, but is necessary for coordinated planning.
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DEQ will be reviewing and commenting, where appropriate, on conformity analyses and
determinations prepared by MPOs and local jurisdictions in nonattainment areas. In
addition, DEQ will be reviewing environmental documents prepared for proposed projects.
In the past, DEQ has summarily reviewed conformity determinations and environmental
documents, so this rule is not creating an additional burden on the agency to perform those
duties.

The coordination, education and outreach efforts necessary to implement the proposed rules
effectively will require additional staff initially. At this time, the planning section has
received EPA special grants money to fund staff to perform these tasks in the short term.
It is difficult to predict what the long term staff needs will be. Should more staff resources
be necessary, additional funding sources such as the Intermodal Surface Transportation
Efficiency Act will be explored.

B. Lane Regional Air Pollution Authority.

The Lane Regional Air Pollution Authority will be responsible for implementing this rule
in Lane County. LRAPA’s fiscal and economic impacts will be similar in nature to those
described above for DEQ. It is anticipated that the rule will be implemented with existing
staff.

C. Department of Transportation

The Oregon Department of Transportation will be impacted by its role in the interagency
consultation process required by the rule. However, the interagency consuliation process
is intended to formalize existing MPO processes, and ODOT aiready is participating in these
processes. '

Under the proposed rule, as well as under the federal rule, ODOT will be required to make
project level conformity determinations for many of its transportation projects. It is
expected that there will be approximately 10-15 projects annually. Of these, approximately
half likely will be signalization projects and the others will be capacity increasing projects.
As discussed above, ODOT estimates localized analysis for signalization projects will cost
approximately $1,500. For capacity increasing projects the costs are greater. For projects
the size and scale of the Western Bypass the analysis can cost up to $15,000. It is expected
however, that there will be very few projects of this size and scale.

Assumptions

There are four metropolitan planning organizations in the state.

Conformity determinations for regional transportation plans will be made every three years.
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Conformity determinations for transportation improvement programs will be made every two
years. -
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criteria and Procedures for Determining Conformity to State or Federal Implementation
Plans of Transportation Plans, Programs, and Projects Funded or Approved Under Title 23
. U.S.C. or the Federal Transit Act.

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

"These rules establish criteria and procedures for determining that transportation plans,
programs, and projects which are funded or approved by a recipient of funds under title 23
or the Federal Transit Act conform with State or Federal air quality implementation plans.
These rules are required by section 176(c)(4)(C) and by USEPA/DOT implementing
regulations, 58 Fed. _R_eg 62188, et. seq.

Conformlty to an implementation plan is defined in the Clean Air Act as conformity to
an implementation plan’s purpose of eliminating or reducing the severity or number of
violations of the national ambient air quality standards and achieving expeditious attainment
of such standards. In addition, these activities may not cause or contribute to new violations
of air quality standards, exacerbate existing violations, or interfere with timely attainment
of required inferim emission reductions towards attainment. This rule establishes the
process by which the United States Department of Transportation, Metropolitan Planning
Organizations, Recipients of Funds under title 23, and local jurisdictions in non-metropolitan
nonattainment areas determine conformity of highway and transit projects.

2. Do the proposed rules affect existing rules, programs or activities that are
considered land use programs in the DEQ State Agency Coordination (SAC)
Program?

Yes No X

a. If yes, identify existing program/rule/activity:
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b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?

Yes No (if no, explain):

c. If no, apply the following criteria to the proposed rules.
In the space below, state if the proposed rules are considered programs affecting
land use. State the criteria and reasons for the determination.

The proposed rules are considered to be new rules affecting land use. These rules may
have a significant effect on the resources, objectives or areas identified in four statewide
planning goals. Specifically, these rules may affect the interagency and public coordination
responsibilities of government bodies established under Goals 1, 2 and 9. Second, the rules
further the objectives of Goal 6 because they assist in the maintenance and improvement of
air quality. Finally, the proposed rules may have a significant effect on Goal 12 since, it
may be necessary to reduce reliance on the single occupant automobile in order to reduce
emissions, and the rules will assist in minimizing environmental impacts and costs.

This rule may indirectly affect future land uses identified in acknowledged
comprehensive land use plans because transportation facilities or improvements found not
to conform would lose Federal funding and may be prohibited.

t-—3. If the proposed rules have been determined a land use program under 2. above, but

are not subject to existing land use compliance and compatibility procedures, explain
the new procedures the Department will use to ensure compliance and compatibility.

The proposed rules ensure compliance with the statewide planning goals, because they
further intergovernmental coordination requirements and help to assure maintenance or air
quality standards. Similarly, the Department is not aware of any provisions in these rules
that conflict with the goals or the administrative rules adopted by LCDC to implement the
goals.

The proposed rules do not authorize the Department to certify or permit activities or
otherwise take actions with respect to uses allowed under acknowledged comprehensive land
use plans. Consequently, any effect on acknowledged land uses would be indirect.
Moreover, existing state, regional and [ocal transportation planning requirements (along with -
the coordination required under the proposed rules) are adequate to ensure that any indirect
effects on land use will be consistent with land use plans and regulations.
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Questions to be Answered to Reveal |
Potential Justification for Differing from Federal Requirements.

The following guestions should be clearly angwered, so that a
decision regarding the stringency of a proposed rulemaking action
can be supported and defended:

Naote: If a federal rule is relaxed, the same questions should be asked in
arriving at a determination of whether to continue the existing more
stringent state rule.

1. Are there federal requirements that are applicable to this
situation? If so, exactly what are they?

Yes, - there are federal requirements applicable tc the

conformity o©of transportation plans, programs = and
projects. The federal rules can be found in 40 C.F.R.
part 93. The federal rules however, explicitly state

that conformity determinations and localized analysis of
air quality impacts are not vrequired for projects
approved or adopted by a recipient of funds under title
23.

2. Are the applicable federal requirements performance based,
technology  based, or both with the most stringent
controlling?

The federal requirements are performance based. Undexr
the federal rules, conformity of a transportation plan,
program, or project will be demonstrated based upon a
gquantitative regional analysis of the proposed
transportaticon system, ag well ag a localized analysis of
some transportation projects. In addition, both
transportation systems and individual projects must
demonstrate that they  further implementation  of
transportation control measures included in an applicable
implementation plan.

3. Do the applicable federal requirements specifically address
the 1issues that are of concern 1IiIn Oregon? Was data or
information that would reasonably reflect Oregon’s concern
and situation considered in the federal process that
established the federal requirements?

No, the federal rule does not specifically address all
issues that are of concern in Oregon. With respect to
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interagency consultation, the federal rule explicitly
required states to develop their own detailed process.

The application of the proposed rule’s requirements to
projects adopted or approved by recipients of funds under
title 23 was considered during the federal rulemaking.
The proposed federal rule did not address these projects.
EPA responded to comments received on this issue during
the federal rulemaking by requiring regionally
gignificant projects adopted or approved by a recipient
of funds under title 23 to be included in the regional
emisgsions analysis for an area’s proposed transportation
system. However, the federal rule does not require a
demonstration that these proijects meet all the
requirements of the rule, nor dces the federal rule
require an analysis of lccalized impacts for large scale
projects approved or adopted by a recipient of funds
under title 23. These requirements are included in the
proposed rule to ensure that a project sponsor may not
circumvent the rule’s reguirements by pursuing private or
local funding instead of federal fundlng (e.g. Western

Bypass) .

4., Will the proposed requirement improve the ability of the
regulated community to comply in a more cost effective way by
clarifying confusing or_potentlally'confllctlng requirements
(within or cross-media), increasing certainty, or preventing
or reducing the need for costly retrofit to meet more
stringent requirements later? '

The proposed mere stringent requirements will ensure that
transportation systems which do not comply with an
emission budget, thereby ilmpairing an area’s ability to
attain or maintain alr quality standards, do neot go
forward due to delay by EPA in approving an applicable
State implementation plan. In addition, the proposed
rule ensures that projects which may lead to new
localized ailr quality violations are not constructed
merely because they are being funded with local or
private funds.

5. Is there a timing issue which might justify changing the time
frame for implementation of federal requirements? _
Yes, the federal rule dces not require an area to comply
with an emission budget included in a maintenance plan
until the maintenance plan ig approved by EPA. The
propoged rule raquires compliance with the emission
budget (in addition to the tests applicable under the
federal rule) once the applicable State Implementation
Plan has been approved by the EQC. This is a key feature
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of the proposed rule which ensures that in areas where
the emission budget is more restrictive than the tests
applicable under the federal rule, transportation systems
do not go forward which will make compliance with the
emission budget more difficult later.

6. Will the proposed requirement agsist 1in establishing and
maintaining a reasonable margin for accommodation of
uncertainty and future growth?

Not applicable.

7. Does the proposed requirement establish or maintain
reasonable equity in the requirements for various sources?
(level the playing field)

The proposed requirements level the playing field between
stationary, area and mobile sources. Stationary and area
sources will be zrequired to comply with control
technology requirements established in an applicable
State Implementation Plan conce it is approved by the EQC.
The propecsed rule would require compliance with an
emission budget allocated to mobile sources once it is
adopted by the EQC.

8. Would others face increased costs if a more stringent rule is
not enacted?

If the more stringent features of the propcsed rule were
not enacted, attainment and maintenance of air quality

standards may be jeopardized. If an area experienced
viclations due to i1ncreased emissions from mwmobile
sources, it would increase the cogts 1imposed on

industrial sources due to continued growth restrictiocns
and/or increased control technology requirements.

9. Does the proposed requirement include procedural
requirements, reporting or monitoring reguirements that are
different from applicable federal requirements? If so, Why?
What is the "compelling reason”" for different procedural,
reporting or monitoring regquirements?

The proposed rule requires interagency consultation on

forecasts of wvehicle mwiles traveled. This 1is an
additional reguirement, above and beyond what is required
by the federal rule. Interagency consultation on this

issue 1is «crucial Dbecause projected emissions are
dramatically affected by increases in vehicle miles
traveled, and an area could meet the emissions criteria
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10.

1r.

0of the rule by merely changing the assumpticns with
regard tce increases in vehicle miles traveled.

Is demonstrated technology available to comply with the
proposed regquirement?

EPA will be issuing guidance on quantitative analysis of
localized particulate matter impacts. In the interim, a
qualitative assessment 1s required. Under the federal
rule, such an analysis is required for FHWA/FTA funded or
approved projects. The proposed rule would ensure that
locally or privately funded projects comply with either
gqualitative or, when available, guarntitative analysis the
same degree as FHWA/FTA funded or approved projects.

will the proposed <requirement contribute to  the
prevention of pollution or address a potential problem
and represent a more cost effective envircnmental gain?

'Yes, the proposed requirements will ensure that increases

in emissions from mobile source, which may lead to
viclaticons of air quality standards, is prevented.
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State of Oregon |
Department of Environmental Quality Memorandum

Date: January 9, 1995

To: Environmental Quality Commission
From: Annette Liebe
Subject: Presiding Officer’s Report for Rulemaking Hearing
Hearing Date and Time: January 5, 1995 beginning at 7:00 p.m.
Hearing Location: Room 3A, 811 SW 6th Ave., Portland,
OR 97204

Title of Proposal:Criteria and Procedures for Determining Conformity to
State or Federal Implementation Plans of Transportation Plans, Programs,
and Projects Funded or Approved Under Title 23 U.S.C. or the Federal
Transit Act.

The rulemaking hearing on the above titled proposal was convened at 7:16 p.m. People
were asked to sign witness registration forms if they wished to present testimony.

People were also advised that the hearing was being recorded and of the procedures to
be followed,

Three people were in attendance, one person signed up to give testimony.
People were then called to testify in the order of receipt of witness registration forms
and presented testimony as noted below.

Mary. Tobias, President, Tualatin Valley Economic Deveiopment Corp
Written testimony was submitted for the record.

Ms. Tobias thanked the Commission for an opportunity to present comments on the
proposed rules. Ms, Tobias described the interests of the TVEDC. Ms. Tobias
indicated that she had difficulty fully understanding the proposed rule primarily because
she did not have access to the United States Code and Code of Federal Regulations. Ms.
- Tobias commented that she felt that most of the public was not able to comment in a
meaningful way since there were so many relevant background documents. Ms. Tobias
felt that public participation in the development of the rule was woefully inadequate.

Ms. Tobias focused her comments on the fiscal/ economic impacts on businesses and

local governments that would ultimately be passed on to the public. TVEDC stated that
dialogue with the business community is crucial since commerce uitimately foots the bill.
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Memo To: Environmental Quality Commission -
January 9, 1995

Presiding Officer’s Report on

January 5, 1995 Rulemaking Hearing

TVEDC felt that the definition of "transportation control measure” articulates a policy
shift away from dealing directly with emissions to dealing directly with how many
vehicle there are on the road. Ms, Tobias indicated that the TVEDC believes that this
shift is inappropriate. TVEDC also requested that a definition be added to the rule
defining vehicle miles traveled, or VMT. Ms. Tobias indicated that the rule should
clarify whether this term refers to gross VMT or VMT per capita.

Ms. Tobias encouraged the Department to weigh fiscal/economic impacts as well as,
economic development impacts in their recommendation. Ms. Tobias also indicated that
TVEDC believes that the Department incorrectly concluded that there would not be any
fiscal/economic impacts on the general public. This conclusion is incorrect because
businesses and local governments will pass on any costs they incur to the public. Ms.
Tobias testified that the same is true for businesses, developers will pass any costs on to
businesses. Ms. Tobias also recommended that the Department should include an
analysis of the fiscal and economic impacts on transit agencies since implementation of
the proposed rule will mandate transit service increases.

- Ms. Tobias also submitted written testimony for the record on behalf of the Tualatin
Valley Economic Development Corporation. In addition, several written comments were

received by the Department however, they were not submitted during the hearing. A list
of written comments received by the Department is included in the rule adoption packet.

There was no further testimony and the hearing was closed at 7:30.

Attachments:

Written Testimony Submitted for the Record.
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State of Oregon '7
Department of Environmental Quality Memorandum

Date: January 9, 1995

To: Environmental Quality Commission

From: Howard Harris

Subject: Presiding Officer’s Report for Rulemaking Hearing
Hearing Date and Time:  January 5, 1995 beginning at 7:00 p.m.
Hearing Location: Jackson County Auditorium, 10 S,

Qakdale, Medford, Oregon

Title of Proposal: 1) Rulemaking Proposal--Criteria and
Procedures for Determining Conformity
of General Federal Actions to State or
Federal Air Quality Implementation
Plans;

2) Rulemaking Proposai--Criteria and
Procedures for Determining Conformity
to State or Federal Implementation
Plans, Programs, and Projects Funded or
Approved Under Title 23 U.S.C. or the
Federal Transit Act;

3) Rulemaking Proposal--Air Quality
Prevention of Significant Deterioration
(PSD) Amendments and related Forest
Health Restoration Program.

The rulemaking hearing on the above titled proposal was convened at 7:05 p.m. People
were asked to sign witness registration forms if they wished to present testimony.
People were also advised that the hearing was being recorded and of the procedures to
be followed. :

Eight people were in attendance, five people signed up to give testimony.

Prior to receiving testimony, Howard Harris briefly explained the specific rulemaking
proposal, the reason for the proposal, and responded to questions from the audience.
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People were then called to testify in the order of receipt of witness registration forms
and presented testimony as noted below.

Wally Skyrman, Patient Representative on the Southern Oregon Region Advisory
Committee of the American Lung Association of Oregon, summarized written testimony
for the record on behalf of the Coalition to Improve Air Quality. Mr. Skyrman
appreciated a conformity rule proposal that exceeds EPA requiremenits. He indicated
that ali transportation projects should be covered and all vehicle pollution sources should
be controlled, whether or not required by federal mandates. Mr. Skyrman also noted
that transportation models needed to show the total mix of vehicles that are on the strects
and roads, and he stated that all branches of government should consult with one another
" in early stages of planning.

On the proposed PSD Rule Amendments, Mr. Skyrman saw problems with large scaie
prescribed burns and indicated opposition to them. He noted that most of the
contemplated burn would occur during the winter months when other sources are alieady
impacting the airshed. He also noted that a 90% drop in slash burning has coincided
with recent experience in gaining air quality attainment.

Frank Hirst, representing the Ashland League of Women Voters, summarized written
testimony for the record. He indicated support for Dr. Robert Palzer’s comments (see
below). He questioned whether existing air quality standards sufficiently protect children
from lung impairments as they reach adulthood. He noted the importance of regulating
commercial interests in the most stringent manner as a priority.

On the proposed PSD Rule Amendments, Mr. Hirst could not see why baselines should
play a part in determining how much, when, or whether slash burning should be
allowed. He supported the change to PM-10 from TSP and stated that the smoke
management plan should cover the entire state and that all population centers should be
designated areas. '

Phyllis M. Hughes, representing the Rogue Group Sierra Club, summarized written
testimony including an attachment of comments from Dr. Robert J. Palzer on
transportation conformity. She urged DEQ to retain rules exceeding EPA minimum
requirements and noted the importance of public participation in conformity review. The
transportation model should include trucks, bikes and pedestrian facilities for forecasting
air emissions and interagency consultation should include projections of vehicle miles,

n .
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impact on air emissions and financial planning and funding feasibility. She noted that
strong proactive measures should be instituted to keep at-risk areas from going into
nonattainment. :

On the proposed PSD Rule Amendments, Ms. Hughes supported the upgrades of
wilderness areas and Eastern Oregon population centers to Class I and Designated areas,
respectively. She cautioned that care should be given to obtaining and utilizing typical
data for the different regions in Oregon. She also stated that no burning should be
allowed until February/March and alternatives to burning, such as chipping, should be
seriously investigated and encouraged.

Victoria Barbour, a public health nurse working in Jackson County, supported the
testimony of Wally Skyrman, Frank Hirst and Phyllis Hughes. She cited respiratory
health concerns, which are significant in the Rogue Valley, and emphasized the need to
institute preventative measures before air quality standards problems occur.

Paula Brown, Associate Director of Rogue Valley Council of Governments (RVCOG),
presented written testimony from her agency and also summarized written testimony
from the Josephine County Board of County Commissioners and a private organization,
Josephine/Jackson County Transportation Advocacy Committee (TRADCO). The
testimony was solely directed at the proposed transportation conformity rule. Ms.
Brown indicated that the intent of the proposed rule appears reasonable, but she indicated
some concern with the detail of the interagency consultation (procedures), potentially
increasing the time for a process that is already working. She stressed the need for DEQ
to work with all of the parties to streamline the process to alleviate delays in project
planning and implementation. Ms. Brown indicated that RVCOG will accept
responsibility for transportation air quality conformity analysis and modeling for Grants
Pass. RVCOG is developing the transportation model for the Grants Pass Urban Area
Master Transportation Plan Update. In summarizing the written comments of the
Josephine County Board of Commissioners and TRADCO, she noted that they had
similar concerns to RVCOG. The Commissioners indicated that the Oregon Department
of Transportation should cover the cost for conformity analysis work in Grants Pass,
since it is doing so in other jurisdictions. The Commissioners were also concerned that
the definition of "regionally significant project” is too general. The term should be
guantified in the rules with respect to traffic volumes and/or actual capacity added by a
project.
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Written comments, without oral testimony, were received from Alan and Myra Erwin of
Ashland on the proposed transportation conformity rule. They indicated strong support
for the proposed rule, especially noting that all regionally significant projects would have
to comply whether or not federal funds are used. They also stressed the importance of
encouraging public participation at each stage of planning for air guality improverment.

There was no further testimony and the hearing was closed at approximately 8:00 p.m.

Attachments:
Written Testimony Submitted for the Record.

1) Wally Skyrman (Coalition to Improve Air Quality), January 5, 1995, letter

-2) Frank H. Hirst (Ashland League of Women Voters), January 5, 1995,
memo

3) Phyllis M. Hughes (Rogue Group Sierra Club), January 3, 1993, letter

4) Rob Winthrop (Rogue Valley Council of Governments), December 28,
1994, letter

3) Josephine County Board of County Commissioners, January 3, 1995, letter .

6) Michael Burrill (TRADCO), January 5, 1995, letter

7 Allan and Myra Erwin, January 5, 1995, letter
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INDEX OF COMMENTS RECEIVED

Mary Tobias

President

Tualatin Valley Economic Development Corporation
Tualatin, OR

Jim Whitty

Legislative Cocunsel
Associated Oregon Industries
Portland, OR

Doug MacCourt
Portland Office of Transportation
Portland, OR

Sugan Brody

Chair .
Transportation Conformity Rule Advisory Committee
Eugene, OR

Keith Bartholomew
Staff Attorney _
1000 Friends of Oregon
Portland, OR

Reb Winthrop

Chair, Board of Directors
Rogue Valley Council of Governments
Central Point, OR

Jerry Reid
Managerx _
Salem Eccnomic Development Corporation

Tom VanderZanden

Executive Director

Department of Trangportation and Development
Clackamas County

Oregon City, OR

Mary Pearmine

Chairperson

Policy Committee

Salem/Keizer Area Transportation Study
Salem, OR

Ron Dodge

Chair

Polk County Board of Commissioners
Daliag, CR
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11. Robert Hansen
Director of Public Works
Marion County
Salem, CR

-12. Dr. Roger Gertenrich
Mayor
City of Salem
Salem, OR

13. Fred Borngasser
Harold Haugen
Irvin Whiting
Board of Commissioners
Josephine County
Grants Pass, OR

14. Susan Kaltwasser

Chair
"East Lancaster Neighborhood Ass.
Salem, OR

13. Brent Curtis
Planning Manager
Washington County
Hillsboro, OR

{16, Steven Lindland

' Civil/Environmental Engineer
Environmental Serxvices

Oregon Department of Transportation

17. . David Rarenberg
Senior Staff Asgsociate
Oregon League of Cities
Salem, OR

18. Dx. Robert Palzer
Alr Quality Coordinator
OR Chapter Sierra Club
Portland, OR

19, Loretta Pickerell
Sensible Transportation Options for People

Portland, CR

20. Bill Peterson
City Manager
City of Grants Pass
Grants Pass, OR

21. Alan & Myra Erwin

Attachment D Page 2




22.

23,

24,

25.

Affected Citizens
Ashland, OR

Wallace Skyrman

OR Patient Representative
American Lung Assoc.
Central Point, CR

Frank Hirst
Aghland League of Women Voters
Ashland, OR

Phyllis Hughes

Air Quality Co-Coordinator
Rogue Valley Sierra Club
Jacksonville, CR

Michael Burrill
Chair

Josephine/Jackson County Transportation Advocacy Committee

Medford, OR
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SUMMARY OF COMMENTS RECEIVED AND THE DEPARTMENT’S RESPONSE

Comment: Access to related rules and codes ag well as, piain
English and a better wvisual layout would have helped to
understand the rule. 1

Responge: We will continue to strive to present rules and
related documentation in a more simple and eagily understood
format. In addition, we are alsgc always willing to provide
reference wmaterials upon request, and will make this offer
more clearly in our rule notices. In addition, a simplified
"talking points" memo was distribute prior to the January 5,
1995, public hearings to representatives from all affected
local governments.

Comment : Definition of ‘'maximum priority" requires
implementation even in extraordinary circumstances. 1, 3. The
definition goegs beyond the federal minimum reguirementg and
wag not discussed in the document describing potential
justifications for differing from federal requirements. 3

Responge: The definition ig a verbatim recitation of EPA’sg
policy with regpect to defining maximum priority as expressed
in the preamble to the federal conformity rule. The decigion
regarding whether obstacles to implementation of
transportation control measures (TCMs) are being overcome is
within the scope of the standing committee established for
interagency consultation. See, 340-20-760(3) (k) (D) {iv).
Therefore, the standing committee could decide that obstacles
are being overcome and that maximum priority is being given.
The intention i1s to ensure that all affected agencies do what
they can do to ensure implementation of these measureg.

Comment: The definition of transportation control measure
(TCM) reflects a policy shift away from air quality towards
reducing single occupant vehicles. 1

Regponsge: The definition ig verbatim from the federal rule.
The definition is congigtent with the way Congress defined
TCMg in the 1990 CAA amendments. However, the measures
expressly identified as not being TCMs (fuel and fleet based
meagureg) are accounted for in the emiggions model during a
conformity modeling exercise. Therefore, emigsion reduction
credit 1is given for these measures, they just aren’t called
trangportation control measures.

Comment: The rule should define VMI'. Is it gross VMT or VMT
per capita? 1

Regponge: DEQ added a definition of VMT to the rule. VMT is
defined as vehicle miles traveled. This use of the term
within the context of this rule is not intended to specify VMT
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per capita or grogs VMT reducticnsg. This ig a local decision.

Comment: Public participation wag not adequate. 1, 14
Regponse: The rule was developed over the course of six

months with the assistance of an advigory committee
repregenting diverse interests who DEQ felt would be directly
impacted. Broad notice of advisory committee meetings was
provided to an additional ligt of "interested parties." DEQ
staff gave two presentations on the proposed rule to members
of the METRO Transportation Policy Alternatives Committee..
The proposed rule was malled to more than 400 interested
parties more than 30 days prior to the public hearing.
Finally, the proposed rule requires all decisions made under

the rule to be made after adequate public involvement. The
rule provides for public participation in reviewing regional
emisslons analyses (See, 340-20-760(5)) and the standing

committee established for purposes of interagency consultation
is respongible for egtablishing appreopriate project-level
public review procedures {See, 340-20-760(3) (b) (D) (xv)). The
full public inveolvement process will be served when specific
projects are at stake.

Comment: The advigory committee did not include adequate
buginegs interest representation. 1

Regponse: DEQ appointed an advigory committee of all
interesgsts that are directly affected by the rule. This
membership included all the metropolitan planning

organizations, representatives from the counties and cities as
well as, the Oregon Department of Transportation. Jim Whitty
was appointed to represent a broad spectrum of busginess
interests. Generally, DEQ has included more buginess
representatives on advisory committees where these interests
will be more directly and substantially impacted. Since these
rules directly affect government agencieg involved in
transportation planning, those interests were the primary
interests represented.

Comment: The section requiring conformity determinations to
be based on the latest planning asgsumptions should give
particular attenticon to the pergpective of providing transit
service in order to meet the goals of the CAA. 1

Regponsge: This rule doeg not mandate a particular strategy
for meeting the goals of the CAA. Particular strategies will
be evaluated for their fiscal/economic impact in other forums
prior to their adoption. Should emission levels fail to
decline even if the most ambitious measures have been
implemented, the Department, along with local governments will
have to asgesg alternatives 'to ensuring attainment or
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10.

11.

maintenance of the standards. This also isg not within the
gcope of this ruie. This section of the rule isg verbatim from
the federal rule.

Comment: Truck size and weight inspection terminals and busg
terminals and transfer points should not be exempt from
regional emisgions analysis. 1

Responge: The impact on regional emissions from these
facilities is presumed to be minimal and therefore, the
federal rule exempted these projects from regional analysis.
The standing committee may however, during interagency
consultation decide to include these facilities in the
regional emissions analysis, where appropriate (See, 340-20-
760{3) (b} (D) (iidi).

Comment: : The fiscal/economic impact statement does not
analyze the cosgtg of complying with this rule that will be
pagssed on to small businesses and congumers. 1

Response: There will be no fees assegsed under this rule. As
mentioned in the fiscal/economic impact statement, the
majority cf costs associated with implementation of this rule
will be impoged on metropolitan planning organizations and
state and local governmental agencies. Most of these costs
arise from implementation of the Federal rule requirements.
DEQ can not gpecifically identify costs that will be imposed
on small buginesses. In addition, the Department is committed
to reviewing the Indirect Source Program which may be viewed
as duplicative, and may likely amend the program to eliminate
certain elements thereof where fees are currently assessed.
Finally, it is important to understand that since this rule is
limited in applicability to projects that are "regionally
gignificant" it will not require elaborate analyses for each
and every procject.

Comment : Transit agencies should be included in the
figcal/economic impact statement. 1

Regponse: This rule does nct assume that a particular
strategy 1s necesgsary to achieve air quality objectives.
While transit may be relied upon to meet the goale of the CAA,
thig fiscal/economic impact gtatement ig limlited to evaluating
the impacts associated directly with implementation of
conformity. In Portland, METRO will generally be responsible
for making conformity determinations. The costs associated
with increaged trangit service will be debated in the context
of regional transportation planning.

Comment : The Land Use EBEvaluation Statement sghould address
Coal 9 - Economic Development. 1
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12.

13.

14,

Response: DEQ will address this issue in the revised Land Use
Evaluation Statement pregented to the EQC. It is important to
understand that this rule is primarily a procedural mechanism
to ensure compliance with reguirements that exist elsewhere.

Comment: All "regionally significant" projects regardlegg of
funding source should be included in the analysis of an area’s
transportation network and be held to the same standard
applicable to projects approved or funded by FHWA/FTA. 18, 19,
2, 14, 24, 22, 21, 24.

Regponge: The rule retaing mosgst of thege requirements. Since
applicability is limited to projectg that are "regionally
significant," it will not require elaborate analyses for each
and every project. The determination of whether a particular
project 1s "regionally sgignificant" will be made through
interagency consultation at the local level. The federal
definition of "regionally significant" was retained to provide
gome flexikility. In responge to public testimony and for
purpoges of clarification, DEQ has eliminated the requirement
for localized analysis where a '"regionally significant®
project will result in an intersection beccoming level of
sexrvice D, E, or F. The reviged proposed rule applies this
requirements only to FHWA/FTA funded and approved projects,
retaing the other requirements for state and locally approved
projects. In addition, the proposed rule allows additional
projects where the potential exists for future violations to
be identified through interagency congultation.

Comment: All transportation contreol measures included in a
State implementation plan, regardliess of their eligibility for
funding under title 23, should be required tc be implemented
in a timely manner in order to satisfy conformity. 18, 19, 24.

Regponse: In general, the proposed rule retalns this
requirement . However, in regponse to public comment, this

criterion has been revised to eliminate the language requlrlng
implementation of TCMs including, -
measurest eligible for funding under title 23 U.S.C. or the
Federal Transit Act. The following language has been added to
the section to provide flexibility with regard <o
implementation of measures not eligible for federal funding:
"timely implementation cof TCMs which are not eligible for
funding undexr title 23 or the Federal Transit Act is required
where failure to implement such measure(s) Jjeopardizes
attainment or maintenance of a standard."

Comment: The provisiong for public participation in both the
interagency consultation and the conformity determination
procesges should be retained. 18, 19, 14, 24, 22, 21, 24.

Responge: On December 9, 1994, the advigory committee met to
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15.

16.

17.

18.

discuss the proposed rule. At that meeting changes were
agreed to with regard to public participation in conformity
determinations. The revisions establish formal public
participation requirements applicablie to conformity
determinations made by an MPC or ODOT for transportation
improvement programs and regional transportation plans. These
procedureg are identical to those contained in the proposed
rule. The rule was revised for public participation
applicable to project-level review. Under the revised rule,
project level public participation procedures will be
established by interagency consultation. A1l interagency
congultation meetings are required to be open to the public.

Comment : The rule sghould address attainment pollutant and
areag "at-rigk" of exceeding a standard. 18, 19, 24.

Response: The rule does not address attainment pollutants or
areas 'at-risk" of exceeding a sgtandard. It is not
practicable at thig time to addresgs attainment pollutants or
"at-risk" areas because this would create an administrative
burden on DEQ that the agency currently does not have the
regources to addresgg. However, DEQ iz committed to exploring
increased monitoring and public education efforts in these
areas.

Comment : The rule should establish bright line definitions of
"regionally significant" projects such as capacity volume
thresholds, 19, 13, 20

Regponge: Several optiong for defining ‘"regiomally
gignificant" projects were explored with the advisory

committee. The rule retains the federal language becausge it
provided the greatest degree of flexibility. This flexibility
is thought to be appropriate gince the term may mean something
different in each affected area of the state, depending on
local circumstances.

Comment : Add the following language to the definition of
"regionally significant": If a project is included in the
modeling of a metropolitan area’s trangportation network, but
ig not on a facility which gerves regional travel needs, it is
not a regionally significant project. 15

Regponsge: For purpoges of c¢larification the following
language has been added tc the definition of "regionally
slgnificant": "A project that is included in the modeling of
an area’'s transportation network may not, subject to

interagency consultation, be considered regicnally significant
because 1t 1s not on a facility which serves regional
transportation needs."

Comment : The trangportation models used to forecast ailr
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19.

20.

emigsiong should include estimates representing the diversgity
of wvehicleg in the mix of total vehicle mileg traveled and
their emigsions. 24, 18, 21, 24.

Regponse : The rule establighes winimum transportation
modeling requirements but provides flexibility to analyze
trucks and alternative modes because most models are not
currently capable of analyzing these modes. The rule allows
travel £from these modes to be analyzed consistent with
reasonable professional practice.

Comment: The rule should provide for interagency consultation
on forecasting vehicle mileg traveled as well as, financial
plans. 18, 24

Response: The rule does require interagency consultation on
forecasting vehicle miles traveled. The metropolitan planning
rules under the Intermodal Surface Transportation Efficiency
Act require interagency and public consultation in developing
financial plans. Therefore, a specific rule provision was not
added to this rule to address this issue since, it was viewed
by the adviscry committee as duplicative.

Comment : The rule should not require project level conformity
determinations for local projects. 12, 7, 9, 10, 11.

Regponge: The rule does retain the requirement that
"regionally significant" projects approved or adopted by a
recipient fundg under title 23 comply with the rule. A subset
of these projects will have to be analyzed for their localized
impacts. The requirement that '"regicnally significant!
locally or state funded projects comply with the hot sgpot
analygis requirement ig limited to the following situations:

(1) projects in or affecting locationg, areas, or categories
of gites which are identified in the applicable implementation
plan as sites of current wviolation of possible current
viclation;

{2} projects involving or affecting any of the intersections
which the applicable implementation plan identified as the top
three intersections in the nonattainment or maintenance area
based on the highest traffic volumes;

(3) for any project involving or affecting any of the
intersections which the applicable implementation plan
identified as the top three intersectionsg in the nonattainment
or mailntenance area based on the worst Level of Service;

(4) projecte which are located at sites where PM-10 violationsg

" have been verified by monitoring, and at sites which have

esgentially identical vehicle and roadway emission and
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21.

22.

digpersion characterigtics, including sites near one at which
a viclation has been monitored. In addition, the projects
which require PM-10 hot-spot analysis shall be determined
through the interagency consgultation process regquired in CAR
240-20-760; and

(5) for projects, asg identified through interagency
consultation, where the potential for a future violation
exists.

This language is retained because DEQ as well ag, the advisory
committee unanimously recognized the policy implications of
not expanding applicability to these projecis. The
determination of regiomnal significance will be made through
interagency consultation and will likely vary from locality to
locality. The federal definition of "regionally significant"
is retained to allow flexibility. This requirement is
intended cnly to bring in large scale projects and not smaller

‘projects where application of conformity is unnecessary.

Comment : The rule ghould not reguire TCMe which are not
eligible for federal funds to be implemented in a timely
manner. DEQ’s existing SIP enforcement authority is adequate
to ensure implementation. Timely implementation is not
appropriate for measures that are not normally addressed in
transportation planning. 16, 3, 12, 7, @, 11.

Regponge: The rule retains the requirement that all TCMs
satisfy the timely implementation criterion regardlegs of
their eligibility for funding under title 23. However, in
response to public comment, this critericon has been revised to
state that '"timely dimplementation of TCMs which are not

. eligible for funding under title 23 or the Federal Trangit Act

igs required where failure to implement such measure(s)
jeopardizes attainment or maintenance of a standard."

Since these measureg will be selected in consultation with all
affected agencies, there should be agreement on the need for
all TCMs in order to ensure air quality standards are achieved
and maintained. DEQ’s only existing enforcement mechanism is
the citizen suit provision of the Clean Air Act and this is
not viewed ag adeguate. The rule doeg provide flexibility in
satisfying the timely implementation criterion sgince the
decision of whether implementation obstaclegs are being
overcome will be made through interagency consultation. See,
340-20-760(3) (b) (D) {(iv}).

Comment : The zrule ghould not require that "all final
recommendations cf the standing committee shall be approved by
the MPO." 4, 7, 9, 10, 12

Respornse: The above quoted language has been deleted to
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23.

24 .

25.

26.

27.

ensure that review by the MPO i1g meaningful, and that the
hands of peclicy makers are not tied.

Comment : The interagency consultation procedures applicable
to areasg where there ig not a designated metropolitan planning
organization are inadequate. 17

Response: These provisions have been substantially revised to
reflect agreements Dbetween the Oregon Department of
Trangportation and the affected -Jjurisdictions. The Oregon
Department of Transportation will be resgponsible for making
conformity determinations as well ag, convening interagency
consultation wmeetings in the non-MPC areas of the State,
except for Grants Pass. Rogue Valley Council of Governments
has agreed to take on these resgponsibilities for Grants Pass.

Comment : The portions of the Indirect Source Rules relating
to highway projects should be deleted. 16

Regponse: The Department is committed to reviewing and
reviging, where necessary, the Indirect Source Program to
eliminate any duplicative requirements.

Comment : The formalized interagency consultation process
seemsg unnecegsary where an informal process is already doing
the job. Interagency consgultation should not delay projects
from going forward. 25, 20, 6, 13

Regponse: The joint USEPA/DOT rules require the State to
develop detailed and gpecific interagency <¢onsultation
regquirements. Deletion of these requirements would make the
Oregon rulegs unapprovable by EPA, and sanctiong may be
triggered. It is DEQ’s intent to work cooperatively with the
affected agencies to ensure that the process is not delayed
and that project approvals proceed smoothly.

Comment : If the project 1isg exempt there 1s no need for
additional consultation, Who makes the decision as to whether
an exempt project would have potential adverse emission
impacts? 8

Regponse: Consultation on whether exempt proiects have
adverse emiggionsg impacts ig required by the joint USEPA/DOT
rule in order for the Oregon rule to be found complete by EPA.
In MPO areas this decision would be made by the standing
committee. In the non-MPO areas thig decision will be made
through congultation with affected parties.

Comment: "Regionally significant" projects should be defined
as anything that serves regional travel needs or would
normally be included in the modeling of a metropolitan area’s
transportation network. 5
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28.

29.

30.

31.

32.

33.

Regponege: The federal rule definition is retained to allow
flexibility in determining projects that are “regionally
gignificant." In some areasg, the transportation modeling
capabilities are gc advanced that they capture small
facilities. The Department does not intend this rule to apply
to gsmall projects.

Comment: Since ODCT hasg accepted the responsibility of making
conformity determinations in all non-metropolitan areas of the
State and Rogue Valley Council of Governments has agreed to
take on this regponsibility for Grants Pass, ODOT should pay
RVCOG for this analysis. 20, 13

Eegponge: This comment can not be addregsed within the scope
cf these rules.

Comment: The proposed rule fails to provide a time frame for
agencies involved in interagency consgultation to review and
respond to drafit documents. 4

Regponse: The rule has been revised to provide a 30 day
interagency review period for draft deocumentg. This review
period is consistent with the public review period.

Comment: Only final conformity determinations by an MPO oxr
State agency should be appealable to the Governor’s office. 4

Regponse: The rule has been revised to eliminate the word
"proposed" in the dispute resclution procedures.

Comment: Where the project sponsor prepares an environmental
review document, it should be their responsibility to
circulate it for interagency congultation. 4

Response: The rule hag been revised to asgign to project
spongors the respongibility of distributing environmental
documents prepared by them.

Comment: : The rule should c¢larify that it is the MPO’s
regponsibility to make conformity determinations for TIPs and
plans developed for their area. 4

Regponege: The rule has been revised to make this
clarification.

Comment: An annual meeting to discuss modeling may not always
be necesgsary. A meeting should not be required where the
partiesg agree it 1g not necessary. 4

Regsponse: The rule has been revised to eliminate the annual
meeting requirement where agreed to by CDOT, DEQ and the MPOs.
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34,

35.

36.

Comment: Proiect-level analyses should not require the same
public participaticn as regional analyses. The project level
"hot-gpot™ analysis is prepared at the end of the project
deaign process; additicnal public involvement at the end of
the process will not be meaningful and will only result in
delay. iz, 7, 9, 10, 11

Regponge: The rule was revised for public participation
applicable to project-level review. Under the revised rule,
project level public participation procedures will be
established by the standing committee designated for
interagency consultation in MPO areas and through interagency
consultation of affected parties in the non-MPO areas. GSee,
comment 14 above.

Comment: Eliminate the disclosure requirements contained in
the interagency congultation provigicons and instead link
digclosure to preparation or amendment of a local

Jurigdiction’s transportation system plan. Such disclcesure
would facilitate early determinations of "regicnal
gignificance." 15

Response: The suggested language has been added to the
disclosure regquirements of the proposed rule. The proposed

rule language was retained, in addition to, the suggested
language in crder to facilitate disclosure and assessment of
whether a project would be considered regionally gsignificant
as early as pocegsgible. Once a project hasg been disclosed,
additional disclesure ig not required unlegs the project’s
design concept and scope changes. Capacity and volume changes
that occur post constructicn are not viewed as design concept
and scope changeg they are considered "most recent planning
aggumptions.™ In metropcelitan areas, such as Portland, the
annual disclosure requirement is linked to an MPOs schedule
for adopting or amending transportation improvement programs
and/or regional transportation plans.

Comment: Add a new criterion under the section addressing
most recent planning assumptions which states "[T]lhe
conformity determination ghall be based on a metropolitan
transportation network that includes both regionally

-significant projects and local transportation projects.

However, future changes in the timing, design or scope of a
local trangportation prcject shall not be subject to
conformity determinations for ozone." 15

Regponge: The rule doeg not add this criterion because most
affected areas of the state do not have modeling capabilities
to include amnalysis of local streets. Transportation models
generally only include arterials and collectors, not local
gtreets. Capacity and wvolume changeg that occur post
construction are not viewed as degign concept and scope
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37.

changes they are considered "mogt recent planning
agssumptionsg." ‘

Comment : The term "intersection" sghould be clarified to
provide better guidance on intersections that will be
considered "regionally significant." Will locally approved

intersections require hot spot analysis only if it 1s a
proposed intersection between regionally significant
facilities or if it is a proposged intersection of a regionally
gignificant facility with a local strest? 15

Regponse: The proposed rule requires hot-spot analysis of
"regionally gignificant" locally or state funded or approved
projects only in the following circumstances:

{1) projects in or affecting locationsg, areas, or categories
of gites which are identified in the applicable implementation
plan as sites of current viclation of possible current
vipolation;

(2} projectg involving or affecting any of the intersections
which the applicable implementation plan identified as the top
three intersections in the nonattainment or maintenance area
baged on the highest traffic volumes;

(3) for any project involving or affecting any of the
intersections which the applicable implementation plan
identified as the top three intersections in the nonattainment
or maintenance area based on the worst Level of Service; and

(4) projects which are located at sites where PM-10 violaticns
have been verified by mcnitoring, and at sites which have
esgentially identical wvehicle and roadway emission and
dispersion characteristics, including sites near one at which
a violation has been monitored. In addition, the projects
which require PM-10 hot-spot analysis shall be determined
through the interagency consultation process required in CAR
340-20-760.

(5) Any other projects identified through interagency
consultation as the gsite of a potential future violation.

For purposes of clarification the following criterion was
amended to apply cnly to FHWA/FTA funded or approved projects:

(1)} For those intersections at Level-of-8ervice D, B, or ¥, or
those that will change to Level-of-Service D, E, or I, because
of increased traffic volumes related to a new FHWA/FTA funded
or approved project in the vicinity;

See, 340-20-1020.
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38.

39.

40.

471.

Comment : The rule should c¢larify that interagency
consultation to assesgs whether projects exempt under the rule
have potential adverse emissions impacts and therefore should
not be treated as exempt, will be made in the context of TIP
conformity. 15

Regponse: While it may be most appropriate tc make these
decisions in the context of TIP conformity in metropolitan
areas, the rule has not been amended to include this
regquirement in order to provide flexibility for each affected
area to develop its own apprcach in congultation with affected
local agencies.

Comment: The Fiscal and Economic Impact Statement and the
Potential Justification for Differing from Federal
Requirements fall to address the inclusion of the definition
of "maximum pricrity" for purposes of transportation control
measure ilmplementation. 3

Regponge: These documente do not discusse thig definition
becauge it is a verbatim recitation of EPA/DOT with respect to
thig issue as expressed in the preamble to the federal rule.
Tt is included in the rule as a clarification, and ig not an
additional o©or a more stringent requirement. This
clarification was supported unanimously by the advisory
commitbtee.

Comment : The Figcal and Economic Impact Statement and the
Potential Justification for Differing from Federal
Requirements fall to address the_ impacts of the rule’s
requirement that timely implementation must be demonstrated
for all transportation control measures regardless of their
eligibility for title 23 federal funding. 3

Regponse: The Fiscal and Economic Impact Statement doeg state
that tracking of transportation control measures has been
required since the 1977 Clean Air Act Amendments and minimal
impacts will be associated with the requirement in the rule.
The issues relating to funding for particular transportation

‘control measures not eligible for federal funding, will be

addressed in the context of consultation prior to TCM
selection during 8IP development. Tt 1is important to
understand that thig rule is primarily a procedural mechanism
to ensure compliance with requirements that exist elsewhere.

Comment: What is being done about emigsiong from passengers

cars along I-5 that are not required to go through inspections
and maintenance?

Regponge: Thig issue is not addressed within the scope of
this rulemaking.
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42,

43 .

44,

Comment: What percentage of emigsions comes from trucks that
do not have inspection and maintenance requirements?

Regponge: This issue is not addressed within the scope of
this rulemaking.

Comment: What impacts might the proposed rules have on
projects of community-wide significance and the ability of a
city to sell bonds to fund these types of projects? The
proposed rule hag the potential to place a cloud of
uncertainty (with regard to project cost and potential for
public challenge) over the use of bonds for transportation
projects. The additional criteria may make Oregon communities
at a disadvantage in the bond market. 12

Regponge: The propoged rule does not make it any more likely
that such projects will get challenged by the public since
that opportunity already exists under other federal and state
laws. In addition, the proposed rule criterion for "hot-spot"
analysis has been wmodified to provide greater certainty
regarding projects that will require such analysis. See, also
comment #20 above.

Comment: Clarity ig needed on which safety projects are going
to be exempted under the rule. 8

Responge: Table 2 in the proposgsed rule gpecifically
identifies projects that are consgidered exempt safety
projects. The only ambiguous reference 1s the term "safety
improvement program." Clarification from both EPA and FHWA

indicated that this term refers to a specific program funded
under the Intermodal Surface Transportation Efficiency Act
(ISTER) . While some local Jjurigdictiong may have "gafety
improvement programs, " only projects eligible for this program
under ISTEA will be considered exempt from conformity.

The exemption of safety projectg will also be evaluated by the
parties involved in interagency consgultation. Interagency
congultation is required by the federal rule to provide an
avenue for applying conformity to exempt projects where there
are potential adversge emigsiong impactg. The proposed rule
provides for interagency congultation on such projects under
OAR 340-20-760. The manner for reviewing these projects will
be established by each of the standing committees in MPO areas
and the affected agencieg in the non-MPO areas.
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CHANGES MADE TO THE PROPOSED RULE
IN RESPONSE TC PUBLIC COMMENT

The '"hot-gpot" analysig criterion was revised to reduce the
analysis burden on local governments by providing greater
clarity on when "hot-gpot" analygis would be required for
gtate or locally approved intersections.

Section 340-20-1020 was modified to address these comments.

CO hot-spot analysig ig required:

(a) For proijects in or affecting locations, areas, or
categories of sites which are identified in the applicable
implementation plan as sitesg of current violation of possible
current violation;

(k) For those intersectionsg at Level-of-Service D, R, or F, or
those that will change to Level-of-Service D, B, or ¥, because
of increased traffic volumes related to a new FEWA/FTA funded
or approved project in the vicinity;

(¢} TFor any project involving or affecting any of the
intergections which the applicable implementation plan
identified as the top three intersections in the nonattainment
or maintenance area based on the highest traffic volumes;

(d) For any project involving or affecting any of the
intergections which the applicable implementation plan
identified as the top three intersections in the nonattainment
or maintenance area based on the worst Level of Service; and

(e} Where use of the "Guideline" models is practicable and
reasonable given the potential for violations.

(£ For any ©project identified through interagency
consgultation pursuant to OAR 340-20-760 as a site of potential
future viclation.

PM-10 hot-spot analysis is required:

(2) For projects which are located at gites where violations
have been verified by monitoring, and at sites which have
essentially identical or higher vehicle and roadway emission
and digpergion characteristics, including sites near ones
where violationg have been monitored. The projects which
reguire PM-10 hot-spot analysis shall be determined through
the interagency consultation procegsg reguired 1in  OAR
340-20-760.

The Department also modified the criteria requiring timely
implementation of transportaticon control measures regardless
of their eligibility for federal funding. The following
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qualifying language has been added to address concerns ralsed
during the public comment period:

"timely implementation of TCMs which are not eligible for
funding under title 23 or the Federal Transit Act is
required where failure to implement such measure(g)
jeopardizes attainment or maintenance of a standard.™

The rule was reviged to include disclosure of regionally
significant -projects once they are included in an area’s
transportation system plan or an amended transpcrtation system
plan. One party raised this issue and the Department included
this requirements to ensure disclosure of Tregionally
significant" projects as early as possible. The rule now
requires disclogure at the first ingtance one of geveral
actions 18 sought, including adoption of amendment of a
Lransportation gsystem plan.

The definition of "regionally significant" was revised in
response to public comment tc further c¢larify that not
everything which is on an area’s transportation model will
automatically be considered regionally significant. Where an
area’s model is very detailed, it may include projectsg that
will not be considered "regionally significant" for purposes
cof conformity. The following language has been added to the
definition:

A project that is included in the modeling of an area’s
transportation network may not, subject to interagency
consultation, be considered regionally significant
because it is not on a facility which serves regional
transportation needs.

In response to public comment and final advisory committee
discussions, the vrevised proposed rule eliminates the
requirement that final recommendations of the standing
committee be approved by the MPO.

In response to public comment and final advisory committee
deliberations, the interagency <consultation procedures
appliczable to non-metropolitan areas have been revised. ODOT
has agreed to take on these responsibilities for all non-
metropolitan areas, except Grantsg Pags. The City of Grants
Pass preferred to have Rogue Valley Council of Governments
assume thege responsibilities.

In response to pubklic comment and final advisory committee
deliberations, the public participation procedurez were
revised. Appropriate project-level public participation
procedures will be established through interagency
congultation and are not established in the proposgsed rule.
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In response to final advigory committee recommendations, the
interagency consultation procedures were revised to provide a
20 day time frame for agency review, This time frame is
coneistent with the public review period.

The advigory committee also recommended that the rule be
revised to provide flexibility on the annual modeling meeting
requirement. The rule no longer reguires an annual modeling
meeting where 0DOT, the MPOs and DEQ have agreed that such a
meeting is not necegsary.
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TRANSPORTATION CONFORMITY ADVISORY COMMITTEE
MAILING LIST

Chairpexson: Susan Brody
3970 University Street
Bugene, OR 97405

1. Jim Whitty
Associated Oregon Industries
317 8SW Alder St., Suite 450
Portland, CR 97204

2. Mike Hoglund
Metro
600 NE Grand Avenue
Portland, OR 97232-2736

3. = Loretta Pickerell
Sensible Transportation Options for People
26370 SW 45th Dr.
Wilsonville, OR 27070

4. Paula Brown
" Rogue Valley Council cf Governments
P.O. Box 3275
Central Point, OR ¢7502

5. G.B. Arrington
Director of Strategic and Long Range Plannlng
Tri-Met
4012 SE 17th
Portland, OR 97202

6. - David Barenberg
League ¢f Oregon Cities
P.O. Box 928
Salem, OR 97308

7. Keith Bartholomew
1000 Friends of Oregen
534 SW 3rd. Suite 300
Portland, OR 97204

8. Roger Martin
Oregon Transit Assoc1atlon
P.0O. Box 588
Lake Oswegc, OR 57034

9, Ed Pickering
Agsociation of Oregon Counties
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10.

11.

1z.

13.

- 14.

Multnomah County
1620 S.E. 19Cth Avenue
Portland, OR 97233-5999 -

Dave Williams

QDoT

9002 SE McLoughlin Blvd.
Milwaukie, OR 97222

Bob Palzer

Air Quality Cocrdinator
OR Chapter Sierra Club
1610 NW 118th Ct.
Portland, OR 97229

Tom Schwetz

Program Manager for Transportation
Lane Council of CGovernments

125 E. 8th Avenue

Eugene, OR 97401

Ralph Johnston
Planning Coordinator
LEAPA

225 N. 5th, Suite 501
Springfield, OR 97477

Richard Schmid :

Transportation Planning Managex
Mid-Willametite Valley Council of Governments
105 High Street SE

Salem, OR 97301

Attachment G Page 2




State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Criteria and Procedures for Determining Conformity to State or Federal Implementation
Plans of Transportation Plans, Programs, and Projects Funded or Approved Under Title 23
U.S.C. or the Federal Transit Act.

Rule Implementation Plan

Summary of the Proposed Rule

The proposed rule establishes criteria for demonstrating consistency between the
transportation-related requirements of a governing State implementation plan (SIP) and
transportation plans, programs, and projects approved or adopted under the Intermodal
Surface Transportation Efficiency Act. Transportation conformity acts as the enforcer to
keep state/local transportation planning consistent with state/local air quality planning. The
proposed rule will affect all areas classified as nonattainment or maintenance under the
Clean Air Act. In such metropolitan areas (Eugene-Springfield, Salem-Keizer, Portland
METRO area, and Medford-Ashland) the rules will affect transportation planning activities
and projects approved by the metropolitan planning organizations. In non-metropolitan
areas (Lakeview, Oakridge, Grants Pass, La Grande, Klamath Falls) the rule will be
implemented by the Oregon Department of Transportation and will affect transportation
projects in those areas. '

Proposed Effective Date of the Rule

The rule will be effective upon filing with the Secretary of State. This will occur no later
than March 10, 1995,

Proposal for Notification of Affected Persons

All affected parties will receive a copy of the adopted rule. In addition, the Depariment
will be making presentations to all affected parties regarding the requirements of the rule
once it is adopted and filed with the Secretary of State’s office.
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Proposed Implementing Actions

DEQ will be a participant in the various committees and processes established under the rule
for interagency consultation. There will be a new staff position in the Air Quality Planning
and Development Section to implement these rules. Presently, the position is being funded
with an EPA Special Projects grani. Permanent, long-term funding will be assessed during
that time and long-term funding sources, such as federal transportation revenue, will be
explored, if needed.

The regulated community will have to perform air quality emissions analyses and will be

required to implement transportation control measures that are included in a State or Federal
implementation plan.

Proposed Training/Assistance Actions

DEQ provide a summary of the rule to all affected DEQ staff and to the regulated
community. In addition, DEQ intends to make presentations regarding the requirements of
the rule to all affected DEQ staff and to the affected local governments and member
jurisdictions of the metropolitan planning organizations. DEQ expects to have a staff person
who will coordinate statewide implementation of the rule.
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Environmental Quality Commission
Rule Adoption Item

Ll Action Item Agenda Ttem E
[ Information Item March 3, 1995 Meeting
Title:

Adoption of Air Quality Prevention of Significant Deterioration (PSD) Amendments and
Related Forest Health Restoration Rules.

Summary:
These rules address the following:

1. Make state PSD rules consistent with federal rules by replacing total suspended
particulate (TSP) measurement with measurement of particulate matter smaller than 10
microns (PM 10), which is a more protective measure of air quality and human health.

2. Update the boundaries of Oregon’s 12 Class 1 wilderness areas to reflect expansions
mandated by Congress since 1977.

3. Provide a more realistic baseline for determining the impacts of PM10 emissions from
prescribed burning in forests in NE Oregon to address forest health problems.

4. Adopt amendments to Oregon’s Smoke Management Plan which reflect #3 above and
smoke management and air quality monitoring improvements for NE Oregon.

Some public comment was received during the hearing process reflecting concern about
prescribed burning. The Department believes those concerns are addressed by requirements
in the smoke management plan to burn only under optimum conditions, reduction of
wildfires because of increased emphasis on removal of fuel loads and fire suppression. The
rule anticipates no net increase in total emissions from prescribed forest burning and
wildfires combined.

Department Recommendation:

Adopt Rules and Amendments to Smoke Management Plan as Presented in Attachments A
and B.

Report Author “Dirketor

TAccommodations for disabilities are available upon request by contacting the
Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quality Memorandum'

Date: January 19, 1995
To: Environmental Quality Commission
From: Lydia Taylor, Interim Director %M% L
Subject: Agenda Item E, .March 3, 1995, EQC Meeting

Air Quality Prevention of Significant Deterioration (PSD) Amendmenis
and related Forest Health Restoration Program

Background

On November 15, 1994, the Director authorized the Air Quality Division to proceed to a
rulemaking hearing on the following proposed PSD rule amendments:

(1) Revising the particulate matter PSD Increments by replacing Total Suspended
Particulate (TSP) with Particulate Matter less than 10 microns (PM10);

(2) Revising the Class [ Area boundary date to reflect Congressional increases in
the size of Oregon Class I Areas since 1977,

(3) Revising the PSD baseline date for the Blue Mountains of Oregon to reflect a
more representative baseline for regulating PM10 emissions from future forest
land burning to address forest health problems; and

(4) Adopting an amendment to the Oregon Smoke Management Program made by
Oregon Department of Forestry which incorporates prescribed burning emission
limits and smoke management/air quality monitoring improvements for areas in
and around the Blue Mountains in northeastern Oregon.

These amendments, if adopted, would be submitted to the Environmental Protection
Agency as a revision to the Oregon Clean Air Act Implementation Plan.

Pursuant to the authorization, hearing notice was published in the Secretary of State’s
Bulletin on December 1, 1994. The Hearing Notice and informational materials. were
mailed to the mailing list of those persons who have asked to be notified of rulemaking

tAccommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).




Memo To: Environmental Quality Commission
Agenda Item E

March 3, 1995 Meeting

Page 2

actions, and to a mailing list of persons known by the Department to be potentially
affected by or interested in the proposed rulemaking action on November 30, 1994,

A Public Hearing was held January 4 and 5, 1995, in La Grande, Portland, and
Medford, Oregon, with Brian Finneran and Howard Harris serving as Presiding Officers.
The Presiding Officer’s Report (Attachment C) summarizes the testimony presented at
the hearings.

Written comment was received through January 6, 1995. Minor modifications were
made to the rules following the public comment period.

The following sections summarize the issue that this proposed rulemaking action is
intended to address, the authority to address the issue, the process for development of
the rulemaking proposal including alternatives considered, a summary of the rulemaking
proposal presented for public hearing, a summary of the significant public comments and
the changes proposed in response to those comments, a summary of how the rule will
work and how it is proposed to be implemented, and a recommendation for Commission
action.

Issue this Proposed Rulemaking Action is Intended to Address

1. Replacement of the TSP Increments with PM10 Increments. PM10 is particulate
matter smaller than 10 microns in size, while TSP is total suspended particulate, which
is particulate of all sizes. PSD increments essentially establish the level to which it is
permissible to allow air quality to deteriorate in "clean air" areas which meet air quality
health standards. In June of 1993, the Environmental Protection Agency (EPA) revised
its PSD rules to replace TSP with PM10 Increments to make these rules consistent with
identical revisions made to national ambient air quality standards in 1987. This action
was taken based on scientific evidence that the smaller size particulate matter (PM10)
posed the greater public health risk. The Department needs to replace its TSP
Increments with PM10 Increments to make its PSD rules consistent with federal PSD
rules in order to maintain full state delegation of the state PSD program.

2. Revising the Class I Area boundaries. The 1990 Clean Air Act Amendments
specify that the boundaries of areas designated as Class I must now conform to all
boundary changes made since August 7, 1977. At that time, Congress designated all
wilderness areas over 5,000 acres and all national parks over 6,000 acres as Class [
Areas, to provide additional airshed protection because of their pristine nature. Oregon
currently has 12 Class I Areas, 11 of which have been expanded by Congress since
1977. Adding the date "November 15, 1990" to the Department’s rule is needed in
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order to incorporate expansions which have occurred to 11 Class I Areas since 1977 (See
description and map in Attachment B-7). This will make Department PSD rules
consistent with the 1990 Clean Air Act Amendments, and is necessary to maintain full
state delegation of the state PSD program.

3. Revision to the PSD baseline date for NE Oregon. Some of the highest tree
mortality in the country is occurring in the forests of the Blue Mountains. As much as
50 percent of the national forest land, or approximately three million out of six million
acres, is estimated to be dead or dying. Failure to address this problem will likely result
in catastrophic wildfire, causing property damage and threatening public safety. In order
to reduce this threat and restore forest ecosystem health, federal land managers in the
four national forests in the Blue Mountains are proposing a significant increase the use
of prescribed fire in the Blue Mountains, from about 25,000 to about 115,000
acres/year, mostly during the spring burning season. Such a significant increase in
prescribed burning could also lead to increased local and regional smoke impacts in
northeast Oregon.

This revision to the PSD rule (OAR 340-31-005, "Baseline Concentration") involves
changing the baseline date for the Blue Mountains of NE Oregon for tracking PSD
Increment consumption™. The Department does not believe the current date (1978) is
representative of "normal" emissions from forest burning in this area. Under federal
PSD rules, baseline dates are triggered when major increases in emissions occur in a
given arca™. Since the Clean Air Act allows states to set specific PSD baseline dates
for any area in a state, the Department is proposing to set a more contemporary baseline
date (1993) for NE Oregon. Included would be a provision allowing a prior year
average to be used to estimate the baseline if this average is more representative of
normal emissions. It is the Department’s intent to use the period of 1980 to 1993 as the
baseline period, as it roughly covers one drought cycle and has data available from
which a baseline can be calculated. This new baseline would be the basis for regulating
PM10 emissions from prescribed burning in this area.

"'This revision is unrelated to, and has no impact on, the date change described in #2
above for Class I Area boundaries.

"Under the federal PSD rules, the baseline date for determining increment
consumption is the date a major new source (or major modification) locates in a specific
airshed in a state. '
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4. Adoption of amendments to the Oregon Smoke Management Program. These
amendments are part of a comprehensive strategy to address the forest health problem in
the Blue Mountains which the Oregon Department of Forestry has incorporated into its
Operational Guidance for the Oregon Smoke Management Program (see Attachment B-
8). This comprehensive strategy was developed as part of a coordinated effort between
the Department, federal land management agencies, Oregon Department of Forestry, and
Washington and Idaho state air regulatory agencies, and contains a combination of
emission limitations, mandatory smoke management controls, increased tracking and
monitoring of prescribed burning, increased emphasis on non-burning alternatives, and
the above revision to the Department’s PSD baseline date for forest burning in the Blue
Mountains. Adoption of amendments to the Oregon Smoke Management Program
incorporates the comprehensive forest health restoration strategy in the Oregon SIP, and
satisfies the enforcement requirements of the SIP.

Relationship to Federal and Adjacent State Rules

Department’s PSD rules were established under authority of Part C of the federal Clean
Air Act.

Authority to Address the Issue

ORS 468.020 and 468A.035

Process for Development of the Rulemaking Proposal (including Advisory Committee
and alternatives considered)

1. The PM10 Increments were adopted by EPA to make its PSD rules consistent with
identical revisions made to national ambient air quality standards in 1987, replacing TSP
with PM10. The Department is proposing adoption of these federal requirements
verbatim, and since no impact on the regulated community is expected, no advisory
committee review was obtained.

2. The inclusion of changes to Class I Area boundaries was made by Congress as part
of the 1990 Clean Air Act Amendments. The Department is proposing adoption of these
federal requirements verbatim, and since no impact on the regulated community is
expected, no advisory committee review was obtained.

3. The proposed revision to the PSD baseline date for NE Oregon was developed as a
result of meetings over a two-year period involving representatives from state and
federal air quality agencies, the U.S. Forest Service, and the Bureau of Land
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Management (BLM), from which a consensus was reached on a strategy to address the
forest health problem in the Blue Mountains of NE Oregon which would balance the
need for increased prescribed burning with the need to protect air quality.

4. The adoption of amendments to the Cregon Smoke Management Program is
associated with a Memorandum of Understanding (MOU) between DEQ, the U.S. Forest
Service, BLM, and the Oregon Department of Forestry, to address the forest health
problem in the Blue Mountains. Included in this MOU was Appendix 5, developed as an
amendment to the Operation Guidance for the Oregon Smoke Management Plan.
Appendix 5 contains the prescribed burning emission limit mentioned above and a
wildfire emission target level for the Blue Mountains. It also contains a mandatory
smoke management program and air quality monitoring network for NE Oregon, similar
to that developed for Western Oregon 10 years ago that has been successful in reducing
air quality impacts.

Summary of Rulemaking Proposal Presented for Public Hearing and Discﬁssion of
Significant Issues Involved.

1. The PM10 Increments were adopted by EPA to make its PSD rules consistent with
identical revisions made to national ambient air quality standards in 1987, replacing TSP
with PM10. The Department is proposing adoption of these federal requirements
verbatim.

2. The inclusion of changes to Class T Area boundaries was made by Congress as part
of the 1990 Clean Air Act Amendments. The Department’s rules need to be changed to
reflect any Class I Area expansion which have occurred since 1977.

3. The proposed revision to the PSD baseline date for NE Oregon was developed as
part of a comprehensive strategy to address forest health in the Blue Mountains of NE
Oregon, which would balance the need for increased forest heaith prescribed burning
with the need to protect air quality.

4. Adoption of amendments to the Oregon Smoke Management Program incorporates
the comprehensive forest health restoration strategy in the Oregon SIP, and satisfies the
enforcement requirements of the SIP.

Summary of Significant Public Comment and Changes Proposed in Response

The following summarizes public comment and Department responses described in
Attachment D. Four persons representing environmental groups provided testimony,
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focusing on prescribed burning (see #1-4 below). Comments were also received from
the EPA Region 10 office (see #5 below). It should be noted that no testimony or
comments were received from the public or any groups in NE Oregon, where the
proposed forest health prescribed burning is being planned.

1. The Department received several comments expressing concern about the possibility
of increased local and regional air quality impacts due to the proposed significant
increase in prescribed burning being planned in NE Oregon.

The Department’s response is that there should be no net increase in total forest burning
emissions (i.e., combined prescribed burning and wildfire emissions). The proposed
increase in prescribed burning is needed to reduce the threat of catastrophic wildfire and
restore forest ecosystem health in the Blue Mountains. To accommodate this, the
Oregon Smoke Management Program was amended to incorporate a comprehensive
strategy which would include emission limits for prescribed burning, mandatory smoke
management/air quality monitoring improvements, and increased emphasis on mechanical
removal and fire suppression efforts. Since mandatory smoke management will require
prescribed burning be conducted under optimum conditions, and that the use of
prescribed burning and mechanical removal will lessen fuel loads/fire hazard, thereby
reducing wildfire emissions, the Department expects a net improvement in air quality
under this comprehensive strategy.

2. There were also concerns expressed about the need for tracking and monitoring
prescribed burning activity in NE Oregon.

The Department’s response is that a Smoke Management Monitoring Network will be
established to track smoke impacts in the largest communities in NE Oregon: La
Grande, Pendleton, Enterprise, Milton-Freewater, Baker City, John Day, and Burns.
This will be "real-time" monitoring that provides current readings of smoke levels,
allowing for air quality to be assessed in these communities immediately prior to
burning, and adjustments or prohibition of burning to be made once underway. The
network will provide a 24-hour record, so that any smoke impacts occurring overnight
will be documented.

3. Three persons commented that all populated areas identified in the NE Oregon Smoke
Management Program (i.e., those identified in #2 above) should be classified as
- "designated areas” in order to be protected from smoke impacts.

The Department believes that the special protection measures planned for the larger
communities in NE Oregon provide even greater protection from smoke impacts than
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those communities which are currently "designated areas" under the Western Oregon
Smoke Management Program. This is because in addition to restricting prescribed
burning upwind of these communities, each of these communities will be sited with air
quality monitoring equipment as part of new Smoke Management Monitoring Network,
which will allow smoke impacts to be immediately detected, and corrective action to be
taken.

4. One person recommended against DEQ’s proposed change of the PSD baseline date,
staling any increased prescribed burning in NE Oregon should not be allowed.

As described above, the Department believes that a comprehensive forest health strategy
is needed for NE Oregon, and in order to implement this strategy, a new contemporary
PSD baseline is needed which combines wildfire and prescribed burning emissions for
tracking airshed deterioration. Since the Clean Air Act allows states to set specific PSD
baseline dates for specific areas in a state (providing it is as stringent as the federal
rule), the new baseline date for NE Oregon will be similar to the federal rule which
"triggers" PSD only when a major increase in emissions occurs in an area.

5. In response to the above comments, the Department did not propose any changes to
the proposed amendments. However, some comments were received from EPA
indicating minor revisions that were needed. These involved a minor clarification
regarding the Class I Area boundary date, and specifying "arithmetic" mean for the
PM10 Increment in Table 1 of the PSD rule. These revisions were made and are
indicated in Attachment A.

Summary of How the Proposed Rule Will Work and How it Will be Implemented

1. Replacing TSP Increments with PM10 Increments in the Department’s PSD rule
will tie PM10 increment consumption to the PM10 NAAQS, which is more protective of
public health. In terms of the regulated community, the Department’s current PSD rules
for major new industrial sources and major modifications of existing sources in OAR 340
Division 28 already require sources to demonstrate compliance with PSD Increments for
particulate matter. Replacing TSP with PM10 will result in no additional regulatory
burden. For the Department, an implementation plan will be prepared which addresses
how the PM10 Increments will be implemented through the Department’s PSD permitting
program. No significant workload increase is expected.

2. Changes to Class I Area boundaries are not expected to have any impact on the
public, and little impact on the regulated community. Under the Department’s Visibility
Impact rules major new industrial sources and major modifications must demonstrate on
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a case-by-case basis through air modeling that no significant visibility impairment will
occur within any Oregon Class I Area. Should this occur the source would have to
mitigate the visibility impact. Sources will have to continue to model for visibility
impacts under this proposed rulemaking. It is possible that expansion of the boundaries
of the 1977 Class I Areas may result in some major new or modified sources being
slightly closer to the border of an expanded Class I Area, increasing the potential for
visibility impact. However, it is unlikely that this would affect the results of a visibility
impact analysis. No significant additional workload to the Department is expected.

3. The proposed change to the PSD baseline date, by its relation to the MOU and the
smoke management plan amendments described above, will affect the Forest Service and
BLM by setting an annual emission limit on prescribed burning and target level for
wildfire in NE Oregon, and requiring these agencies to track emissions during the year
to ensure the limits are not exceeded. This activity is expected to begin in the spring of
1995. The additional workload to these agencies will be covered by existing staff. The
Oregon Department of Forestry will have a coordinating role in this effort. The ‘
Department’s role is expected to involve additional oversight of slash burning activity in
NE Oregon, which can be covered by existing staff.

In terms of impact on the public, the future limits on forest burning should not result in
increased emissions over current levels (i.¢., average emissions over the last 15 years),
and under the smoke management and monitoring improvements planned for this area, a
net improvement in air quality in NE Oregon is expected by the Department.

4. The adoption of amendments to the Smoke Management Program, as described
above, will affect the Forest Service and BLM by requiring them to track annual
emissions from prescribed burning and wildfire. Most of the prescribed burning is being
planned for the springtime. Prescribed burning will have to be curtailed if the emission
limit is reached. Should unexpected increases in wildfires cause the target level to be
exceeded, the annual prescribed burning limit would be adjusted downward to offset
these increases. These amendments will be implemented through Appendix 5 of the
Oregon Department of Forestry’s Operational Guidance for the Oregon Smoke
Management Program.

In addition, the other measures to protect air quality, such as the mandatory smoke
management program and air quality monitoring network, will be implemented and
require additional expenditures by the Forest Service and BL.M. The additional workload
to these agencies will be covered by existing staff. The Oregon Department of Forestry
will operate the mandatory smoke management program and is expected to be reimbursed
for this effort by both federal agencies. The Department will be involved in setting up
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the monitoring network and providing technical assistance, and will be reimbursed, for
this effort by the Forest Service.

Recommendation for Commission Action

It is recommended that the Commission adopt the proposed PSD rule amendments as
presented in Attachment A of the Department Staff Report.

Attachments

A, Rule (Amendments) Proposed for Adoption
B. Supporting Procedural Documentation:
Legal Notice of Hearing
Public Notice of Hearing {(Chance to Comment)
Rulemaking Statements (Statement of Need)
Fiscal and Economic Impact Statement
Land Use Evaluation Statement
Questions to be Answered to Reveal Potential Justification for
Differing from Federal Requirements
7. Summary of Class I Area Expansions since the 1977 Clean Air Act
Amendments.
8. Appendix 5 - Criteria for National Forest and BLM Lands in the
Blue Mountains of NE Oregon (Draft). Proposed amendment to the
Operational Guidance for the Oregon Smoke Management Program.
C. Presiding Officer’s Report on Public Hearing
D. Department’s Response to Comments
E Rule Implementation Plan

S

Reference Documents (available upon request)

The Clean Air Act Amendments of 1990, Part C, Prevention of Significant
Deterioration of Air Quality.

Federal Register, Vol. 58, No. 105, 6/3/93, 31622

. Code of Federal Regulations, 51.166, Prevention of Significant Deterioration of
Air Quality.

Oregon Administrative Rules, Division 31, Air Pollution Control Standards for
Air Purity and Quality.
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Appendix 5 - Criteria for National Forest and BLM Lands in the Blue Mountains

of NE Oregon (Draft). Amendment to the Operation Guidance for the Oregon
Smoke Management Program, Directive 1-4-1-601. State of Oregon Department

of Forestry.

Memorandum of Understanding between Oregon Department of Environmental
Quality and Oregon Department of Forestry and The United States Department of
Interior Bureau of Land Management and The United States Department of
Agriculture Forest Service.

Approved:
Section: Mu W

4

Division:
Report Prepared By:  Brian Finneran
Phone: 229-6278

Date Prepared: January 19, 1995

BF:bf

rey: 2/10




Proposed Rule Amendments

KEY
BOLD & UNDERLINED: NEW LANGUAGE
STRIKEOUT: DELETED TEXT

DIVISION 31
AIR POLLUTION

CONTROL STANDARDS FOR
AIR PURITY AND QUALITY

Ambient Air Quality Standards

Definitions
340-31-005 As used in this Division:

4)

"Baseline Concentration” means:

(a)

(b)
()

Except as provided in subsection(4) (c) of this rule, the The ambient
concentration level for sulfur dioxide and PM10 tetal suspended-particulate which

existed in an area during the calendar year 1978. If no ambient air quality data is
available in an area, the baseline concentration may be estimated using modeling
based on actual emissions for 1978. Actual emission increases or decreases
occurring before January 1, 1978 shall be included in the baseline calculation,
except that actual emission increases from any major source or major modification
on which construction commenced after January 6, 1975 shall not be included in
the baseline calculation.

The ambient concentration level for nitrogen oxides which existed in an area during
the calendar year 1988.

For the area of northeastern Oregon within the boundaries of the Umatilla,

Wallowa-Whitman, Ochoco., and Malheur National Forests, the ambient
concentration level for PM 10 which existed during the calendar year 1993. The
Department shall allow the use of a prior time period upon a determination by

the Department thatit is more representative of normal emissions.

Attachment A, Page 1




Prevention of Significant Deterioration

Restrictions on Area Classifications
340-31-120

(1) All of the following areas which were in existence on August 7, 1977, shall be Class I
areas and may not be redesignated:

(a) Mt. Hood Wilderness;

(b) Eagle Cap Wilderness;

(c) Hells Canyon Wilderness;

(d) Mt. Jefferson Wilderness;

(e) Mt. Washington Wilderness;

(f) Three Sisters Wilderness;

(g) Strawberry Mountain Wilderness;

(h) Diamond Peak Wilderness;

(i) Crater Lake National Park;

(j) Kalmiopsis Wilderness;

(k) Mountain Lake Wilderness;

(1) Gearhart Mountain Wilderness.

(2) All other areas, in Oregon are initially designated Class II, but may be redesignated as
provided in this rule.
(3) The following areas may be redesignated only as Class T or II:

(a) An area which as of August 7, 1977, exceeded 10,000 acres in size and was a
national monument, a national primitive area, a national preserve, a national
recreational area, a national wild and scenic river, a national wildlife refuge, a
national lakeshore or seashore;

(b) A national park or national wilderness area established after August 7, 1977, which
exceeds 10,000 acres in size.

(4) The extent of the areasreferred to in sections (1) and (3) of this rule shall conform to
any changesin the boundaries of such areaswhich occurred between August 7, 1977,

and November 15, 1990.
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TABLE 1
(340-31-110)
MAXIMUM ALLOWABLE INCREASE
Micrograms per cubic meter

CLASS I
POLLUTANT
Particulate matter:
PM10 TSP, Annual arithmeticgeometrie mean . 45
PM10 FSPB, 24-hour maximum . ... ...... 8 18
Sulfur dioxide:
Annual arithmeticmean . . . ... ... ........ 2
24-hour Mmaximum . . . . . . c e e e e 5
3-hour maximum . . . . .. ..o e 25
Nitrogen dioxide:
Anmual arithmetic mean . . . . . . e 2.5
CLASS 11
Particulate matter:
PM10 TSP, Annual arithmeticgeometric mean 17 19
PM10 TSR, 24-hour maximum . . ... ... .. 3037
Sulfur dioxide:
Annual arithmeticmean . . .. ............. 20
24-hour maximum . . . . . ... e e e o1
3-hourmaximum . . . ... o oL 512
Nitrogen dioxide: ‘
Annual arithmeticmean . . ... ... ... ...... 25
CLASS III
Particulate matter:
PM10 FSE, Annual arithmeticeeometric mean 34 37
PM10 FSB, 24-hour maximum . ... ... ... 60 75
Sulfur dioxide:
Annual arithmeticmean . . . ... ........... 40
24-hour maximum . .. ... ... .. ... ... 182
3-hourmaximum . . ....... ... ....... 700
Nitrogen dioxide:
Annual arithmeticmean , . .. ... .......... 50
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NOTICE OF PROPOSED RULEMAKING HEARING

(Rulemaking Statements and Statement of Fiscal Impact must accompany this form.)

Department of Environmental Quality, Air Quality Division
OAR Chapter 340

DATE: TIME: LOCATION:
January 4 7 p.m. Rooms 201 & 202, Hoke College Center, Fastern
Oregon State College, La Grande, OR
January 5 7 p.m. 811 S.W. 6th Ave., Room 3A, Portland, OR
January 5 7 p.m. 10 S. Oakdale, (Auditorium) Medford, OR
HEARINGS OFFICER(s): Brian Finneran and other TBA

STATUTORY AUTHORITY: ORS 468.020, ORS 468A.310(2)

ADOPT: none

AMEND:  OAR 340-31-005 (4), OAR 340-31-110 Table I, OAR 340-31-120,
OAR 340-20-047

REPEAL: none
Xl This hearing notice is the initial notice given for this rulemaking action.
L1 This hearing was requested by interested persons after a previous rulemaking notice.
X Auxiliary aids for persons with disabilities are available upon advance request.

SUMMARY:

This rulemaking consists of four amendments relating to its Prevention of Significant
Deterioration (PSD) rules:

(1) Revising the particulate matter increments by replacing Total Suspended Particulate
(TSP) with Particulate Matter less than 10 microns (PM10), in order to be consistent with
federal PSD rules;

(2) Revising the Class I boundary date to reflect Congressional increases in the size of
Oregon Class I Areas since 1977,

(3) Revising the PSD baseline date for NE Oregon to reflect a more representative baseline
for regulating PM10 emissions from future prescribed burning; and

(4) Amending the Oregon Smoke Management Program to incorporate prescribed burning
emission limits and other measures to protect air quality in NE Oregon.

These amendments, if adopted, would be submitted to the Environmental Protection Agency
as a revision to the Oregon Clean Air Act Implementation Plan.
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LAST DATE FOR COMMENT: _January 5, 1994,
DATE PROPOSED TO BE EFFECTIVE: _Upon adoption by the Environmental Quality

Commission and subsequent filing with the Secretary of State,

AGENCY RULES COORDINATOR: Chris Rich, (503) 229-6775
AGENCY CONTACT FOR THIS PROPOSAL: Brian Finneran
ADDRESS: Air Quality Division

811 S§. W. 6th Avenue

Portland, Oregon 97204
TELEPHONE: (503) 229-6278

or Toll Free 1-800-452-4011

Interested persons may comment on the proposed rules orally or in writing at the hearing. Written
comments will also be considered if received by the date indicated above.

@v@ \~5~44

Signature - Date
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State of Oregon
Department of Environmental Quality Memorandum’

Date: November 10, 1994

To: Inierested and Affected Public

Subject: Rulemaking Proposal - Air Quality Prevention of Significant Deterioration
(PSD) Amendments, and related Forest Health Restoration Program.

This memorandum contains information on a proposal by the Department of
Environmental Quality (the Department) to adopt the following rule amendments:

(1) Revising the particulate matter PSD Increments by replacing Total Suspended
Particulate (TSP) with Particulate Matter less than 10 microns (PM10);

(2) Revising the Class I boundary date to reflect Congressional increases in the
size of Oregon Class 1 Areas since 1977;

(3) Revising the PSD bascline date for the Blue Mountains of Oregon to reflect a
more representative-baseline for regulating PM10 emissions from future forest
land burning to address forest health problems; and

(4) Adopting an amendment to the Oregon Smoke Management Program made by
Oregon Department of Forestry which incorporates prescribed burning emission
limits ‘and smoke management/air quality monitoring improvements for areas in
and around the Blue Mountains in northeastern Oregon.

These amendments, if adopted, would be submitted to the Environmental Protection
Agency as a revision to the Oregon Clean Air Act Implementation Plan.

What’s in this Package?

Attachments to this memorandum provide details on the proposal as follows:

Attachment A The actual language of the proposed rule (amendments).

'Accommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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Attachment B

Attachment C

Attachment D

Attachment E

Attachment F

Attachment G

Attachment H

The "Legal Notice” of the Rulemaking Hearing (required by
ORS 183.335).

The official Rulemaking Statements for the proposed
rulemaking action (required by ORS 183.335).

The official statement describing the fiscal and economic
impact of the proposed rule (required by ORS 183.335).

A statement providing assurance that the proposed rules are
consistent with statewide land use goals and compatible with
local land use plans.

Questions to be Answered to Reveal Potential Justification for
Differing from Federal Requirements.

Summary of Class I Area Expansions since the 1977 Clean
Air Act Amendments.

Appendix 5 - Criteria for National Forest and BLM Lands in

the Blue Mountains of NE Oregon (Draft). Proposed
amendment to the Operational Guidance for the Oregon
Smoke Management Program,

Hearing Process Details

You are invited to review these materials and present written or oral comment in
accordance with the following:

Date:

Time:
Place:

January 4, 1995 - Hoke College Center, Rooms 201 & 202, Eastern
Oregon State College, La Grande, OR

January 5, 1995 - DEQ Headquarters, Room 3A, 811 SW 6th Ave.,
Portland, OR

January 5, 1995 - Auditorium, 10 S. Oakdale, Medford, OR

7 p.m. (all hearings)

see above

Submittal Deadline for Written Comments: Thursday, January 5, 1995.
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Brian Finneran is expected to be the Presiding Officer at the hearings in La Grande and
Portland, and a DEQ staff person to be announced will be the Presiding Officer at the
Medford hearing. Following close of the public comment period, the Presiding Officer
will prepare a report which summarizes the oral testimony presented and identifies
written comments submitted. The Environmental Quality Commission (EQC) will
receive a copy of the Presiding Officer’s report and all written comments submitted.
The public hearings will be tape recorded, but the tape will not be transcribed.

If you wish to be kept advised of this proceeding and receive a copy of the
recommendation that is presented to the EQC for adoption, you should request that your
name be placed on the mailing list for this rulemaking proposal.

What Happens After the Public Comment Period Closes?

The Department will review and evaluate comments received, and prepare responses.
Final recommendations will then be prepared, and scheduled for consideration by the
Environmental Quality Commission (EQC).

The EQC will consider the Department’s recommendation for rule adoption during one
of their regularly scheduled public meetings. The targeted meeting date for
consideration of this rulemaking proposal is March 3, 1995. This date may be delayed if
needed to provide additional time for evaluation and response to testimony received in
the hearing process. You will be notified of the time and place for final EQC action if
you present oral testimony at the hearing or submit written comment during the comment
period or ask to be notified of the proposed final action on this rulemaking proposal.

The EQC expects testimony and comment on proposed rules to be presented during the
hearing process so that full consideration by the Department may occur before a final
recommendation is made. The EQC may elect to receive comment during the meeting
where the rule is considered for adoption; however, such comment will be limited to the
effect of changes made by the Department after the public comment period in response to
testimony received. The EQC strongly encourages people with concerns regarding the
proposed rule to communicate those concerns to the Department at the earliest possible
date so that an effort may be made to understand the issues and develop options for
resolution where possible. '

Background on Development of the Rulemaking Proposal

What is the problem?
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1. Replacement of the TSP Increments with PM10 Increments is needed in order to
make the Department’s PSD rules consistent with federal rules. PMI10 is particulate
matter smaller than 10 microns in size, while TSP is total suspended particulate, which
is particulate of all sizes. PSD increments essentially establish the level to which it is
permissible to allow air quality to deteriorate in "clean air" areas which meet air quality
- health standards. In June of 1993, the Environmental Protection Agency (EPA) revised
its PSD rules to replace TSP with PM10 Increments to make these rules consistent with
identical revisions made to national ambient air quality standards (NAAQS) in 1987.
This action was taken based on scientific evidence that the smaller size particulate matter
(PM10) posed the greater public health risk.

2. Revising the Class I Area boundaries is needed in order to make the Department’s
PSD rules consistent with the Clean Air Act and to provide continued airshed protection
for all Class I areas. The 1990 Clean Air Act Amendments specify that the boundaries
of areas designated as Class I must now conform to all boundary changes made since
August 7, 1977. At that time, Congress designated all wilderness areas over 5,000 acres
and all national parks over 6,000 acres as Class I Areas, to provide additional airshed
protection because of their pristine nature. Oregon curtently has 12 Class T Areas, 11 of
which have been expanded by Congress since 1977. Attachment F summarizes the
Class I Area expansions in Oregon.

3. The revision to the PSD baseline date for NE Oregon is not required by EPA, but
is being proposed by the Department as part of a comprehensive strategy to address the
forest health problem in the Blue Mountains of NE Oregon.

Some of the highest tree mortality in the country is occurring in the forests of the Blue
Mountains. As much as 50 percent of the national forest land, or approximately three
million out of six million acres, is estimated to be dead or dying. This decline in forest
health has been be attributed to a combination of factors - eight years of drought,
inappropriate tree species, insect infestation {primarily the Spruce Budworm), past forest
management practices, and the removal of natural fire through an active fire suppression
program over the last 40 years. Failure to address this problem may result in
catastrophic wildfire, causing property damage and threatening public safety from both
exposure to fire and smoke. In order to reduce the threat of catastrophic wildfire and
restore forest ecosystem health, federal land managers in the four national forests in the
Blue Mountains are proposing to increase the use of prescribed fire in the Blue
Mountains. They have identified a critical need to increase prescribed burning from a
total of about 25,000 to about 115,000 acres per year, which could result in a 4-fold
increase in particulate emissions. From an air quality standpoint, such a significant
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increase in prescribed burning could also lead to increased smoke impacts in populated
areas as well as wilderness/recreation areas of northeast Oregon.

This revision to the PSD rule involves amending the statewide baseline date of 1978
("Baseline Concentration" in OAR 340-31-005) for tracking PSD Increment consumption.
PSD increments establish the level to which it is permissible to allow air quality to
deteriorate in areas which currently meet air quality health standards. In regards to the
strategy to address forest health in northeast Oregon, the Department does not believe
this date is a representative baseline date as it does not reflect "normal” emissions from
forest burning in this area. Federal PSD rules allow different baseline dates for areas
based on the date when major increases in emissions occur in a given area'. Since the
Clean Air Act allows states to set specific PSD baseline dates for any area in a state, the
Department would like to set a more contemporary time period (1993} for NE Oregon.
Included would be a provision allowing prior years to be used to estimate the baseline if
these years are determined by the Department to be more representative of normal
emissions. It would be the Department’s intent to use the period of 1980 to 1993 as the
baseline period, as it roughly covers one drought cycle and has data available from
which a baseline can be calculated. This new baseline would be the basis for regulating
PM10 emissions from prescribed burning in this area.

4. Adoption of amendments to the Oregon Smoke Management Program is also being
proposed as part of a comprehensive strategy to address the forest health problem in the
Blue Mountains. These amendments would be made by the Oregon Department of
Forestry to the Operational Guidance for the Oregon Smoke Management Program (see
Attachment G), and incorporated into the Oregon State Implementation Plan (SIP).
This comprehensive strategy was developed as part of a coordinated effort between the
Department, federal land management agencies, Oregon Department of Forestry, and
Washington and Idaho state air regulatory agencies, and contains a combination of
emission limitations, mandatory smoke management controls, increased tracking and
monitoring of prescribed burning, increased emphasis on non-burning alternatives, and
the above revision to the Department’s PSD baseline date for forest burning in the Blue
Mountains (see additional discussion on Page 6, no.3 and 4).

' Under the federal PSD rules, the baseline date for determining increment
consumption is the date a major new source (or major modification) locates in a
specific airshed in a state.
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How does this proposed rule help solve the problem?

1. Replacing TSP Increments with PM10 will make Department PSD rules consistent
with federal PSD rules, and is necessary to maintain full state delegation of the state
PSD program.

2. Changing the Class I boundary date from August 7, 1977 to November 15, 1990
will incorporate expansions which have occurred in the Class I areas during this time.
This will make Department PSD rules consistent with the 1990 Clean Air Act
Amendments, and is necessary to maintain full state delegation of the state PSD
program.

3. Adoption of a revised PSD baseline date for NE Oregon that is more representative
of normat forest emissions is part of a comprehensive strategy for the Blue Mountains to
prevent increased smoke impacts on the public and meet Clean Air Act requirements.

4. Adoption of amendments to the Oregon Smoke Management Program incorporates
the comprehensive forest health restoration strategy in the Oregon SIP, and satisfies the

enforcement requirements of the SIP.

How was the rule developed?

1. The PM10 Increments were adopted by EPA to make its PSD rules consistent with
identical revisions made to national ambient air quality standards (NAAQS) in 1987,
replacing TSP with PM10. The Department is proposing adoption of these federal
requirements verbatim, and since no impact on the regulated community is expected, no
advisory committee review was obtained.

2. The inclusion of changes to Class I Area boundaries was made by Congress as part
of the 1990 Clean Air Act Amendments. The Department is proposing adoption of these
federal requirements verbatim, and since no impact on the regulated community is
expected, no advisory committee review was obtained.

3. The proposed revision to the PSD baseline date for NE Oregon was developed as a
result of meetings of representatives from state and federal air quality agencies, the U.S.
Forest Service, and the Burean of Land Management (BLLM) over a two-year period, to
discuss solutions to the forest health problems in the Blue Mountains of NE Oregon
which would balance the need for increased prescribed burning with the need to protect
air quality. In determining the appropriate level of increased prescribed burning, the
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concept of a "no net increase" in the combined PM10 emissions from prescribed burning
and wildfire was put forward by the Department as a means of identifying a level on
burning that would continue to meet PSD requirements. This concept involved targeting
reductions in wildfire emissions to offset increases in prescribed burning. To accomplish
this, an annual prescribed burning limit and an annual wildfire target level were
established using as a baseline past actual emissions from both sources over the last 15
years in the Blue Mountains, which is considered a representative period encompassing
one drought cycle. These annual limits were based on information on records of past
acres burned, estimated fuel loadings, and estimates of tons consumed.

A more contemporary baseline similar to the federal rule was chosen over the current
PSD baseline of 1978 for several reasons: (1) 1978 wildfire emissions were abnormally
low and not representative of "normal” emissions; (2) wildfire emissions fluctuate greatly
from year to year, favoring a long term annual average; (3) no prescribed burning
emissions data was available for 1978, (4) forest land managers believe forest conditions
have more or less stabilized over the last 15 years; and (5) this period represents a
typical drought cycle in this region of the state, where wildfire emissions show a direct
relationship to annual precipitation.

4, The adoption of amendments to the Oregon Smoke Management Program is
associated with a Memorandum of Understanding (MOU) between DEQ, the U.S. Forest
Service, BLM, and the Oregon Department of Forestry, to address the forest health
problem in the Blue Mountains. Included in this MOU was Appendix 5, developed as an
amendment to the Operation Guidance for the Oregon Smoke Management Plan.
Appendix 5 contains the prescribed burning emission limit mentioned above and a
wildfire emission target level for the Blue Mountains. It also contains a mandatory
smoke management program and air quality monitoring network for NE Oregon, similar
to that developed for Western Oregon 10 years ago that has been successful in reducing
air quality impacts.

How does it affect the public, regulated community, other agencies?

1. Replacing TSP Increments with PM10 Increments in the Department’s PSD rule
will tie PM10 increment consumption to the PM10 NAAQS, which is more protective of
public health. In terms of the regulated community, the Department’s current PSD rules
for major new industrial sources and major modifications of existing sources (OAR 340-
28-1940) already require sources to demonstrate compliance with PSD Increments for
particulate matter. Replacing TSP with PM10 will result in no additional regulatory
burden. No additional workload to the Department or any other agency is expected.
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2. Changes to Class I Area boundaries are not expected to have any impact on the
public, and little impact on the regulated community. Under the Department’s Visibility
Impact rules (OAR 340-28-2000), major new industrial sources and major modifications
must demonstrate on a case-by-case basis through air modeling that no significant
visibility impairment will occur within any Oregon Class I Area. Should this occur the
source would have to mitigate the visibility impact. Sources will have to continue to
model for visibility impacts under this proposed rulemaking. It is possible that
expansion of the boundaries of the 1977 Class I Areas may result in some major new or
modified sources being slightly closer to the border of an expanded Class I Area,
increasing the potential for significant visibility impairment. The likelihood of this
occurring cannot be estimated at this time. Any additional workload to the Department
by this change could easily be handled by existing Department staff.

In terms of the Department’s Visibility Protection Program, which protects Class I Areas
in the central and northern Cascade Class I Areas, expansion of the Class I Area
boundaries in this region is not expected to have any impact on forestry prescribed
burning, since this activity is already prohibited in this area during the summer months
under this program. Presctibed burning in southern and eastern Oregon is not required
to address visibility impacts in Class I Areas, as no problems have been identified in
these areas.

3. The proposed change to the PSD baseline date, by its relation to the MOU and the
smoke management plan amendments described above, will affect the Forest Service and
BLM by setting an annual emission limit on prescribed burning and target level for
wildfire in NE Oregon, and requiring these agencies to track emissions during the year
to ensure the limits are not exceeded. This activity is expected to begin in the spring of
1995. The additional workload to these agencies will be covered by existing staff. The
Oregon Department of Forestry will have a coordinating role in this effort. The
Department’s role is expected to involve additional oversight of slash burning activity in
NE Oregon, which can be covered by existing staff.

In terms of impact on the public, the future limits on forest burning should not result in
increased emissions over current levels (i.e., average emissions over the last 15 years),
and under the smoke management and monitoring improvements planned for this area, a
net improvement in air quality in NE Oregon is expected.

4. The adoption of amendments to the Smoke Management Program, as described

above, will affect the Forest Service and BLM by requiring them to track annual
emissions from prescribed burning and wildfire. Prescribed burning will have to be
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curtailed if the emission limit is reached. Should unplanned wildfire cause the target
- level to be exceeded over a 5-10 year averaging period, the annual prescribed burning
limit would be adjusted downward to offset the increases in wildfire emissions.

In addition, the other measures to protect air quality, such as the mandatory smoke
management program and air quality monitoring network, will be implemented and
require additional expenditures by the Forest Service and BLM. The additional workload
to these agencies will be covered by existing staff. The Oregon Department of Forestry
will operate the mandatory smoke management program and is expected to be reimbursed
for this effort by both federal agencies. The Department will be involved in setting up
the monitoring network and providing technical assistance, and will be reimbursed for
this effort by the Forest Service.

In terms of impact on the public, the above burning limits, and smoke management and
monitoring improvements should result in an improvement in air quality in NE Oregon.

How does the rule relate to federal requirements or adjacent state requirements?

The Department’s PSD rules were established under authority of Part C of the federal
Clean Air Act.

How will the rule be implemented?

1. The PM10 Increments will be implemented through the Department’s PSD rules in
Division 31, and the PSD permitting provisions contained in Division 28, as part of the
state’s new source review regulations.

2. The Class I boundary date amendment will also be implemented through the
Department’s PSD rules in Division 31, and the PSD permitting provisions contained in
Division 28, as part of the state’s new source review regulations.

3. The change to the PSD baseline date will be implemented through the Department’s
PSD rules in Division 31, and through Appendix 5 of the Oregon Department of
Forestry’s Operational Guidance for the Oregon Smoke Management Program.

4. The adoption of amendments to the Oregon Smoke Management Program will be

implemented through Appendix 5 of the Oregon Department of Forestry’s Operational
Guidance for the Oregon Smoke Management Program.
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Are there time constraints?

1. The Clean Air Act indicates that states have 25 months to implement revised PSD
Increments following promulgation by EPA. The PM10 Increments were adopted by
EPA on June 3, 1993, so the Department has until July of 1995. Based on this deadline
it is beneficial to proceed with adoption at this time.

2. The change to Class I boundary date was specified in the Clean Air Act, but no
timetable was given for states to adopt this change. However, it is timely to make this
PSD revision part of this rulemaking action.

~ 3. Revising the PSD baseline date for NE Oregon needs to be completed prior to the
initiation of any significant increase in prescribed burning in the Blue Mountains of NE
Oregon, which is expected to begin in the spring of 1995.

4. The adoption of amendments to the Oregon Smoke Management Program also
needs to be completed prior to the initiation of any significant increase in prescribed
burning in the Blue Mountains of Oregon.

Contact for more information:

If you would like more information on this rulemaking proposal, or would like to be
added to the mailing list, please contact:

Brian Finneran

Air Quality Division

Department of Environmental Quality
811 S.W. Sixth Avenue

Portland, OR 97204-1390

(503) 229-6278
1-800-452-4011 (in Oregon)
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal

for
Prevention of Significant Deterioration (PSD) Amendments

Rulemaking Statements

Pursuant to ORS 183.335(7), this statement provides information about the Environmental
Quality Commission’s intended action to adopt a rule.

1.

Legal Authority

This proposal would amend OAR 340-20-047, the Oregon Clean Air Act
Implementation Plan. The amendments are proposed under authority of
ORS 468.020 and ORS 468A.310(2).

Need for the Rule

These amendments are needed pursmant to Part C of the 1990 Clean Air Act
Amendments relating to requirements for Prevention of Significant Deterioration of
Air Quality.

1. Adoption of Federal PSD Increments for PM10. Currently, new major industrial
sources in attainment areas must not exceed the maximum allowable increases
(increments) for particulate matter under the state PSD permitting program. These
increments are based on Total Suspended Particulate (TSP), which is basically
particulate matter of all sizes. On June 3, 1993, the Environmental Protection
Agency (EPA) replaced TSP with PM10, which is only small particulate matter
(under 10 microns in size), since this size fraction poses the greatest health risk.
This action was taken by EPA in response to an identical revision to the National
Ambient Air Quality Standard in 1987.

2. Revision to the Class I Boundary Date. The 1977 Clean Air Act Amendments
designated all national parks over 6,000 acres and all wilderness areas over 5,000
acres as federal Class I Areas, which were to be given additional airshed protection
because of their pristine nature. The 1990 Clean Air Act Amendments specified that
the boundaries of these areas must now conform to any boundary changes made since
August 7, 1977, Out of Oregon’s 12 areas initially designated as Class I, 11 have
had their boundaries expanded since 1977.
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3. Revision to the PSD Baseline Date for NE Oregon. Oregon PSD rules differ from
federal PSD rules by setting a statewide baseline or "trigger" date of 1978 for
tracking PSD increment consumption, rather than establishing separate baseline areas
with different trigger dates. In the Blue Mountains of NE Oregon, a major portion
of the six million acres of national forest are either dead or dying, and there is a
clear need to increase the level of prescribed forest burning in order to prevent
catastrophic wildfire and restore and maintain forest ecosystem health. The
Department believes the statewide baseline date of 1978 is not a representative
baseline date for emissions from forest burning in this region of the state, and that
a more contemporary baseline date similar to federal PSD rules is needed for
regulating PM10 emissions from future prescribed burning.

4. Amendments to the Oregon Smoke Management Plan to address NE Oregon forest
burning. A comprehensive strategy has been developed to address the forest health
problem in the Blue Mountains and protect air quality in NE Oregon, which is based
in part on revising the PSD baseline date as described above. Annual emission limits
for prescribed burning and wildfire were determined based on a revised PSD baseline
of 1980-1993. Additional measures such as mandatory smoke management controls,
increased tracking and monitoring of prescribed burning, and increased emphasis on
non-burning alternatives would be part of this strategy. This rulemaking proposes
to incorporate this strategy into the Oregon Smoke Management Program.

Principal Documents Relied Upon in this Rulemaking

The Clean Air Act Amendments of 1990, Part C, Prevention of Significant
Deterioration of Air Quality.

Federal Register, Vol. 58, No. 105, 6/3/93, 31622

Code of Federal Regulations, 51.166, Prevention of Significant Deterioration of Air
Quality.

Oregon Administrative Rules, Division 31, Air Pollution Control Standards for Air
Purity and Quality.

Appendix 5 - Criteria for National Forest and BLM l.ands in the Blue Mountains of
NE Oregon (Draft). Amendment to the Operation Guidance for the Oregon Smoke

Management Program, Directive 1-4-1-601. State of Oregon Department of
Forestry.

Memorandum of Understanding between Oregon Department of Environmental
Quality and Oregon Department of Forestry and The United States Department of
Interior Bureau of Land Management and The United States Department of
Agriculture Forest Service.
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Advisory Committee Involvement

The proposed revision to the PSD Baseline Date for NE Oregon and Amendments to
the Oregon Smoke Management Program were developed as a result of meetings
involving representatives from state and federal air quality agencies, the U.S. Forest
Service, and the Bureau of Land Management (BLM) over a two-year period, to
discuss solutions to the forest health problems in the Blue Mountains of NE Oregon
which would balance the need for increased prescribed burning with the need to
protect air quality.

The PSD PM10 Increments were adopted by the Environmental Protection Agency
to make its PSD rules consistent with identical revisions made to federal particulate
air quality standards in 1987, replacing TSP with PM10. The inclusion of changes
to Class I Area Boundaries was made by Congress as part of the 1990 Clean Air Act
Amendments. The Department is proposing adoption of these federal requirements
verbatim, and since no impact on the regulated community is expected, no advisory
commitiee review was necessary.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Prevention of Significant Deterioration (PSD) Rule Amendments

Fiscal and Economic Impact Statement

Introduction

This proposed rulemaking is not expected to have a significant fiscal or economic
impacts.

1. Adopting Federal PSD Increment for PM10. Currently, new major industrial
sources in attainment areas must not exceed the maximum allowable increases
(increments) for particulate matter under the state PSD permitting program. These
increments are based on Total Suspended Particulate (TSP), which is basically
particulate matter of all sizes. On June 3, 1993, the Environmental Protection
Agency (EPA) replaced TSP with PM10, which is only small particulate matter
(under 10 microns in size), since this size fraction poses the greatest health risk.
This action was taken by EPA in response to an identical revision to the National
Ambient Air Quality Standard in 1987.

2. Revising the Class I Boundary Date. The 1977 Clean Air Act Amendments
designated all national parks over 6,000 acres and all wilderness areas over 5,000
acres as federal Class I Areas, which were to be given additional airshed protection
because of their pristine nature. The 1990 Clean Air Act Amendments specified that
the boundaries of these areas must now conform to any boundary changes made by
Congress since August 7, 1977. Out of Oregon’s 12 areas initially designated as
Class I, 11 have had their boundaries expanded since 1977. '

3. Revising the PSD Baseline Date for NE Oregon. Oregon PSD rules differ from
federal PSD rules by setting a statewide baseline or "trigger" date of 1978 for
tracking PSD increment consumption, rather than establishing separate baseline areas
with different trigger dates. In the Blue Mountains of NE Oregon, a major portion
of the six million acres of national forest are either dead or dying, and there is a
clear need to increase the level of prescribed forest burning in order to prevent
catastrophic wildfire and restore and maintain forest ecosystem health. The
Department believes the statewide baseline date of 1978 is not a representative
baseline date for emissions from forest burning in this region of the state, and that
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a more contemporary baseline date similar to federal PSD rules is needed for
regulating PM10 emissions from future prescribed burning.

4. Amending the Oregon Smoke Management Plan to address NE Oregon forest
burning. A comprehensive strategy has been developed to address the forest health
problem in the Blue Mountains and protect air quality in NE Oregon, which is based
in part on revising the PSD baseline date as described above. Annual emission limits
for prescribed burning and wildfire were determined using a more recent baseline
time period (1980-1993).  Additional measures such as mandatory smoke
management controls, increased tracking and monitoring of prescribed burning, and
increased emphasis on non-burning alternatives would be part of this strategy. This
rulemaking proposes to incorporate this strategy into the Oregon Smoke Management
Program.

General Public

No economic impact on the general public is expected as a result of these proposed
rule amendments.

Small Business

No economic impact on small business is expected as a result of these proposed rule
amendments.

Large Business

1. Replacing TSP Increments with PM10 Increments is expected to have no impact
on large businesses. Under the Department’s PSD requirements for major new
industrial sources and major modifications of existing sources (OAR 340-28-1940),
these sources must already show compliance with PSD Increments for particulate
matter.

2. Changing of the Class I boundary date is expected to have no impact on large
businesses. This change incorporates additions that have been made to Oregon’s
Class I Areas by Congress since 1977. Under the Department’s Visibility Impact
rules (OAR 340-28-2000), major new industrial sources and major modifications
must demonstrate on a case-by-case basis through air modeling that no significant
visibility impairment within any Class I Area in Oregon. Should this occur the
source would have mitigate this visibility impact. Sources.will have to continue to
model for visibility impacts under this proposed rulemaking.

3. Revising the PSD Baseline Date for NE Oregon will not affect large businesses.
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4., Amending the Oregon Smoke Management Plan to address NE Oregon forest
burning will not affect large businesses.

Local Governments

This rulemaking will not affect local governments.

State Agencies

There should be no economic impact on the Department as a result of these proposed
rule amendments,

1. Replacing TSP Increments with PM10 Increments will not affect any other state
agency.

2. Expansion of the Class I Area boundaries is not expected to have any impact on
state agencies, The Oregon Department of Forestry conducts prescribed burning near
many of these areas, and under the DEQ Visibility Protection Program is currently
prohibited from conducting this burning during the summer months near Class I
Areas in the central and northern Cascade Class I Areas. Prescribed burning in other
areas of the state is not required to address visibility impacts in Class I Areas.

3. Revising the PSD Baseline Date for NE Oregon will not affect any other state
agency.

4. Amending the Oregon Smoke Management Plan to address NE Oregon forest
burning will require the Oregon Department of Forestry to provide smoke
management forecasting in the Blue Mountains in conjunction with the Forest Service
and BLM. These agencies will cover the costs incurred by Department of Forestry
in providing this service.

Assumptions
This rulemaking involves the following assumptions;

1. Adopting Federal PSD Increment for PM10. It is assumed that major new and
modified industrial sources will encounter no additional regulatory burden under the
state PSD permitting program in calculating PM 10 increment consumption rather than
TSP increment consumption.

2. Revising the Class I Boundary Date. It is possible that expansion of the

boundaries of the 1977 Class I Areas may create some situations where major new
or modified sources may be slightly closer to the border of an expanded Class I
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Area, increasing the potential for significant visibility impairment. It is assumed that
the impact of this scenario cannot be estimated by the Department at this time.

3. Revising the PSD Baseline Date for NE Oregon. None.

4. Amending the Oregon Smoke Management Plan to address NE Oregon forest
burning. The development of the annual prescribed burping emission limit and
wildfire target for NE Oregon was based on information on records of past acres

burned, estimated fuel loadings, and estimates of tons consumed.

How does the rule relate to federal requirements or adjacent state requirements

All four of the proposed amendments relate to Part C of the federal Clean Air Act
which contains provisions for Prevention of Significant Air Quality.

How will the rule be implemented

1. The PM10 Increments will be implemented through the Department’s PSD rules
in Division 31, and the PSD permitting provisions contained in Division 28, which
arc part of the state New Source Review program.

2. The Class 1 boundary date amendments will be implemented through the
Department’s PSD rules in Division 31, and the PSD permitting provisions contained
in Division 28, which are part of the state New Source Review program.

3. The change to the PSD baseline date will be implemented through the
Department’s PSD rules in Division 31, and through Appendix 5 to the Operational
Guidance for the Oregon Smoke Management Plan.

4. The amendments to the Oregon Smoke Management Program would be
implemented through Appendix 5 to the Operational Guidance for the Oregon Smoke
Management Program.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAIL QUALITY

Rulemaking Proposal
for
Prevention of Significant Deterioration (PSD) Rule Amendments

. Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

The Department is proposing four amendments relating to its Prevention of Significant
Deterioration (PSD) rules:

(1) Revising the particulate matter increments by replacing Total Suspended Particulate
(TSP) with Particulate Matter less than 10 microns (PM10), in order to be consistent
with federal PSD rules;

{(2) Revising the Ciass I boundary date to reflect Congressional increases in the size of
Oregon Class I Areas since 1977;

(3) Revising the PSD baseline date for NE Oregon to reflect a more representative
baseline for regulating PM10 emissions from future prescribed burning; and

(4) Amending the Oregon Smoke Management Program to incorporate prescribed
burning emission limits and other measures to protect air quality in NE Oregon.

These amendments, if adopted, would be submitted to the Environmental Protection Agency

as a revision to the Oregon Clean Air Act Implementation Plan.

2. Do the proposed rules affect existing rules, programs or activities that are
~ considered land use programs in the DEQ State Agency Coordination (SAC)
Program?
Yes X No
a. If yes, identify existing program/rule/activity:
Air Contaminant Discharge Permit (ACDP). These proposed rules provide for technical

changes to the PSD rules which are implemented through the ACDP and Federal
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Operating Permit (FOP) programs. Certain sources previously subject to ACDP permits
are now permitted under the FOP program. However, procedurally, a land use
compatibility statement is required from the appropriate ¢ity or county for both permits.
When DEQ’s land use rules (Division 18) are next amended they will provide an update
on the air permitting programs, specific to the recent inclusion of the FOP program.

b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?

Yes X No___ (if no, explain):
¢. If no, apply the following criteria to the proposed rules.
Not Applicable.
3. If the proposed rules have been determined a land use program under 2. above, but
are not subject to existing land use compliance and compatibility procedures, explain

the new procedures the Department will use to ensure compliance and compatibility.

Not Applicable.

oxd._) Date

Division ' Intergovernmental Cao
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

The following questions should be clearly answered, so that a decision regarding the
stringency of a proposed rulemaking action can be supported and defended:

Note: If a federal rule is relaxed, the same questions should be asked in arriving at a determination of whether
to continue the existing more stringent state rule.

1. Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

The applicable federal requirements to this rulemaking involves Prevention of
Significant Deterioration (PSD) increments, which specify the level to which it
is permissible to allow air quality to deteriorate in "clean air" areas that meet air
quality standards. Federal PSD rules set a "baseline" date for tracking the use
or consumption of PSD increments based on the date 2 major emission increase
occurs in a given area for a given pollutant. Federal PSD rules define this date
on a case-by-case basis, depending upon when a major new source or
modification of an existing source submits a completed air quality permit
application. For PMI10 (particulate matter less than 10 microns in size), the
Department’s rule currently defines the baseline date as 1978 for all areas of the
state, regardless of whether a major emission increase has occurred in a given
area, The Clean Air Act allows states to set specific PSD baseline dates for any
area in a state, providing it is as stringent as the federal rule.

This rulemaking is proposing the PSD baseline date for PM10 in the Blue
Mountains of northeastern Oregon from 1978 to 1993 for purposes of regulating
future prescribed burning in this area. Starting in 1995, an increase in prescribed
burning is planned for this area, as part of a comprehensive strategy to address
the forest health problem, as described in the attached staff report. This
proposed new baseline better reflects current forest conditions, and would closely
follow the federal rule. Since PM10 emissions from forest burning in 1978 were
much lower than in 1993, this change represents a relaxation to the current rule
for this specific area of the state.

2. Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

The federal requirements are performance based. The baseline date under the

federal PSD rules is triggered by the submittal of a completed major source
permit application. The Department is proposing to follow this approach for this
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area of the state where a major increase in PM10 emissions from prescribed
burning is being planned. To date no major increase in emissions has occurred
in this area,

Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon’s
concern and situation considered in the federal process that established the federal
requirements?

Yes. Regarding PSD increment consumption, the federal baseline date is not
"triggered" until a major emissions increase occurs in an area. A significant
increase in prescribed burning being planned for the Blue Mountains of northeast
Oregon. The Department believes that in this case it is appropriate to change its
rule and follow the federal approach of establishing a contemporary baseline in
response to a major increase in emissions.

Will the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing
the need for costly retrofit to meet more stringent requirements later?

Yes. The proposed change to the PSD baseline date for this area is part of a
comprehensive strategy to address the forest health problem by increasing
prescribed burning. This strategy will allow the U.S. Forest Service and BLM
to satisfy PSD requirements by demonstrating that a "no net increase” in PM10
emissions will occur by using a contemporary baseline similar to federal rules.
Using a non-contemporary baseline such as 1978 would significantly limit the
amount of prescribed burning that could occur, thereby allowing the forest health
problem to continue, which would greatly increase the risk of catastrophic
wildfire, causing property damage and threatening public safety from both
exposure to fire and smoke.

Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

Not applicable.
Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

Not applicable.
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10.

11

Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Not applicable.

Would others face increased costs if a more stringent rule is not enacted?

Not applicable.
Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why?  What is the "compelling reason" for different procedural, reporting or

monitoring requirements?

Not applicable.

Is demonstrated technology available to comply with the proposed requirement?
Not applicable.
Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?
The proposed change to the PSD baseline date for this area addresses the problem
of forest health in the Blue Mountains and the potential for severe air quality

impacts from catastrophic wildfire by allowing the limited use of prescribed fire
to reduce fuel loading and restore forest ecosystem health.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Prevention of Significant Deterioration (PSD) Amendments

Additional Background Information

ATTACHMENT G

Summary of Class I Area Expansions since
the 1977 Clean Air Act Amendments

Class I Area 1977 Acreage 1990 Acreage Authority!

1. Crater Lake N.P. 160,290 183,315 B
2. Diamond Peak Wild. 36,637 52,337 A
3. Eagle Cap Wild. 293,775 360,275 A
4. Gearhart Mtn Wild. 18,709 22,809 A
5. Hells Canyon Wild, 109,740 131,033 A
6. Mountain Lakes Wild. 23,071 samie

7. Mt. Hood Wild. 14,160 47,160 C
&. Mt. Jefferson Wild. 100,208 107,008 A
9. Mt. Washington Wild. 46,116 52,516 A
10.Strawberry Mtn. Wild. 33,653 69,350 A
11.Three Sisters Wild. 201,702 285,202 C
12 .Kalmiopsis Wild. 76,900 179,700 C
'Authority:

A Oregon Wilderness Act of 1984. Public Law 88-577. Enacted by 98th
Congress.

B Crater Lake boundary revision of 1980. Public Law 96-553. Enacted by 96th
Congress.

C Endangered American Wilderness Act of 1978. Public Law 95-237. Enacted
by 95th Congress.
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OPERATIONAL GUIDANCE FOR THE OREGON
SMOKE MANAGEMENT PROGRAM

APPENDIX 5

CRITERIA FOR NATIONAL FOREST AND BLM LANDS
IN THE BLUE MOUNTAINS OF NE OREGON

PURPOSE:

The purpose of this program is to set forth additional procedures and guidance for
establishing a mandatory smoke management program to protect areas of Oregon,
Washington, and Idaho from smoke impacts caused by increased prescribed burning on
national forest lands in the Blue Mountains ! of NE Oregon and to ensure that state and
federal air quality requirements are met.

PROGRAM OPERATION:

The level of prescribed burning (including prescribed natural fire) to be conducted by the
USDA Forest Service in the national forests of the Blue Mountains shall not exceed the
emisston limit identified in #3b below. Determination of this limit was based on
emission estimates by the Oregon Department of Environmental Quality (ODEQ), the
Oregon Department of Forestry (ODF) and the Forest Service, applied to prescribed
burning and wildfire which represents a "no net increase” over the baseline period
discussed below. ODEQ and the Forest Service will attempt to verify these emission
estimates at a later date and any changes to the emission estimates contained herein shall
be made accordingly.

The baseline time period for the Blue Mountains shall be the time period from 1980 to
1993, inclusive. Average annual emissions during this time period were determined as
follows:

Blue Mountains are defined as comprising the Umatilla, Wallowa-Whitman, Ochoco, and
Malheur National Forests in NE Oregon; the forest lands of the Baker Resource Area,
Vale BLM District; Central Oregon Resource Area, Prineville BLM District; and Three
Rivers Resource Area, Burns BLM District. Due to the limited acreage expected to be
burned by the BLM, the "no net increase” provisions and the emission limits described
in #1 to #4 under Program Operation apply only to prescribed burning (including
prescribed natural fire) conducted by the Forest Service in the four national forests
identified above.
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a. Past Wildfire emissions. Burn records from the four national forests in the Blue
Mountains indicate that during the baseline period approximately 360,000 acres were
burned which, based on the best estimate of fuel consumption rates and emission factors,
was an average of approximately 11,900 tons PM10 per year.

b. Past Prescribed Burning emissions. Burn records from the four national forests in
the Blue Mountains were only available starting in 1987. However, average annual
emisstons from prescribed burning during the 1987-1993 period were considered to be
representative of average annual emissions during the 1980-93 baseline period. A total
of approximately 175,300 acres were burned during 1987-1993 which, based on best
estimates of the type of burn activity (broadcast, pile, and understory burning), fuel
consumption rates, and emission factors, was an average of approximately 5,600 tons
PM10 per year.

c. Total Baseline emissions for past wildfire and prescribed burning were 17,500 tons
PM10 per year.

The prescribed burning emission limit for future burning in the Blue Mountains was
determined by subtracting the expected target level for future wildfires from the total
baseline emission level above. The wildfire target level was based on the approximate
average annual wildfire emissions during the 1940-1980 period of active fire suppression,
prior to the current forest health crisis.

a. Wildfire target level > = 2,500 tons PM10 per year.
b. Prescribed Burning emission limit. 17,500 - 2,500 = 15,000 tons PM10 per year.

The Forest Service shall track the number of acres burned from prescribed fire and
wildfire and determine total PM10 emissions in order not to exceed the annual prescribed
burning emission limit and to determine if the wildfire target level is being achieved.

ODF shall issue smoke management instructions as needed for the Forest Service and
USDI Bureau of Land Management (BLM) for prescribed burning activity in the Blue
Mountains. The Forest Service and BLM shall comply with all smoke management
instructions issued by ODF.

Wildfire Target Level is an average annual wildfire emission level for the Blue
Mountains that is anticipated to occur in the future based on past fire suppression efforts
(prior to the current forest health crisis), future increased fire suppression efforts, new
uses of prescribed fire, increased slash utilization and mechanical removal efforts.
Neither ODF nor USES have any direct authority to regulate emissions from wildfires.
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10.

11.

12.

13.

The Forest Service and BLLM shall conduct prescribed burning under smoke dispersion
conditions which minimize smoke impacts and protect air quality in NE Oregon, SE
Washington and Western Idaho. Burning may be conducted upwind only after careful
evaluation of meteorological conditions and potential impacts in any of the following
areas:

a. any PM10 Nonattainment Area;
b. any Designated Area; and
C. any of the cities identified in the Smoke Management Monitoring Network shown

on the map in this appendix.

For purposes of visibility protection, the Eagle Cap, Strawberry Mountain, and Hells
Canyon Class 1 areas shall be protected from visibility impairment consistent with the
current Oregon Visibility Protection Plan.

ODF shall participate with the Forest Service and BLM in real-time monitoring of smoke
impacts through a smoke management network operated by the Forest Service, with
technical assistance from ODEQ. ODEQ shall provide real-time air quality information
as needed from current monitoring locations in Pendleton and La Grande. If measurable
smoke impacts are indicated, the Forest Service shall determine the burning activity
causing the impact and reduce the duration and intensity of the impact through aggressive
mop-up or other means.

The Forest Service and BLM shall visually monitor smoke behavior for as long as
significant smoke is produced. This includes aerial monitoring when appropriate.
Smoke behavior related to prescribed burns over 5000 tons consumed shail be
documented and provided to ODF.

Alternatives to prescribed burning and emission reduction practices shall be used when
practicable and economically feasible.

For all prescribed burn units, Part I of the Smoke Management Plan Data shall be
completed before burning. Part II of the Data Form shall be completed and all planned
burn units reported to ODF by 10 a.m. the day of the burn. Part Il of the Data Form
shall be completed and all planned burn units reported to ODF by noon the day after the
burn.

To evaluate compliance with the smoke management burning instructions, ODEQ may
conduct an annual review of approximately 1% of the units burned by the Forest Service
and BLM in the Blue Mountains.

ODF, ODEQ, BLM and the Forest Service shall participate in coordination and training
as needed.
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14.  The implementation and termination dates of this appendix shall be agreed upon by ODF,
ODEQ, BLM and the Forest Service.
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State of Oregon
Department of Environmental Quality Memorandum

Date: January 19, 1995
To: Environmental Quality Commission
From: Brian Finneran and Howard Harris

Subject: Presiding Officer’s Report for Rulemaking Hearing
Hearing Dates and Time: January 4 and 5, 1995, at 7 p.m.
Hearing Locations: La Grande, Portland, Medford

Title of Proposal:  Air Quality Prevention of Significant Deterioration
(PSD) Amendments, and related Forest Health
Restoration Program.

Rulemaking hearings on the above titled proposal were convened at 7 p.m., at all three
locations. People were asked to sign witness registration forms if they wished to
present testimony. People were also advised that the hearing was being recorded and of
the procedures to be followed.

Eight persons were present at the Medford hearing. Three provided testimony. Three
persons attended the Portland hearing, but no testimony was given. No one attended the
La Grande hearing. Prior to the deadline for public comments, two persons submitted
written comments.
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INDEX OF COMMENTS RECEIVED

Wallace Skyrman
Coalition to Improve Air Quality
Central Point, Oregon

Phyllis M. Hughes

Air Quality Coordinator
Rogue Group, Sierra Club
Jacksonville, Oregon

Frank H. Hirst
Air Quality Representative
Ashland League of Women Voters

Dr. Bob Palzer

Air Quality Coordinator
Oregon Chapter, Sierra Club
Portland, Oregon

Dave Bray

Permits Program Manager
EPA Region 10

Seattle, Washington
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ATTACHMENT D

SUMMARY OF COMMENTS RECEIVED AND THE DEPARTMENT’S RESPONSE

Comment

Air quality in NE Oregon is worsening due to increased wildfires and prescribed
burning. The 4 to 5 fold increase in prescribed burning that is being proposed by the
U.S. Forest Service in NE Oregon will significantly degrade air quality in this region
and visibility in wilderness areas. 1 4

Response

Over the last 15 years, wildfires have increased dramatically in NE Oregon as a direct
result of the forest heaith problem. The proposed increase in prescribed burning is
designed to reduce the threat of catastrophic wildfire and restore forest ecosystem
health in the Blue Mountains. With the assistance of DEQ, the Oregon Department
of Forestry has amended the Oregon Smoke Management Program to incorporate a
comprehensive strategy to protect air quality in this region. This strategy was
supported by EPA and the neighboring state air quality agencies in Washington and
Idaho which could be impacted by this burning. It includes emission limits for
prescribed burning, mandatory smoke management/air quality monitoring
improvements, and increased emphasis on mechanical removal and fire suppression
efforts. The proposed mandatory smoke management program will now require
prescribed burning be conducted under optimum conditions. Smoke impacts from
wildfire are expected to be reduced by using prescribed burning and mechanical
removal to lessen the fuel loads and lower the fire hazard. Under this strategy, there
should be no net increase in total forest burning emissions (i.e.combined prescribed
burning and wildfire emissions). In addition this strategy meets EPA’s Best Available
Control Measures (BACM) which represents the most stringent level of control for
prescribed burning.

In terms of increased visibility impacts, because of heavy fuel loading and danger of
catastrophic fire, very little prescribed burning will be occurring during the summer
months, which is when the vast majority of visitation occurs in wilderness areas.
Most burning is being planned for the springtime. Under this forest health strategy,
the prescribed burning and mechanical removal will help reduce fuel loadings, which
will help reduce the frequency and magnitude of wildfire emissions in the
summertime. As a result, visibility impacts currently being caused by wildfire should
be reduced. :
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Comment

DEQ’s proposed change to the PSD baseline date that is part of the forest health
strategy should not be supported. 4

Response

To implement the comprehensive strategy described above, DEQ has proposed
combining wildfire and prescribed burning emissions for determining a PSD baseline
level from which to track airshed deterioration. The Clean Air Act allows states to
set specific PSD baseline dates for specific areas in a state (providing it is as stringent
as the federal rule). Rather than apply the current statewide PSD baseline date of
1978, DEQ has proposed a new baseline date for this area, similar to the federal rule
which "triggers" PSD only when a major increase in emissions occurs in an area. As
a result of this change in the baseline date and comprehensive strategy DEQ expects
there will be a net improvement in air quality over the last 15 years.

Comment

Wildfires in NE Oregon mostly occur in the summer when smoke dispersal conditions
are good. Most of the prescribed burning will occur in late fall and winter when
smoke dispersal conditions are poor, and will contribute to the residential woodstove
pollution problems in these communities. 1 4

Response

Most of the prescribed burning being planned will be in the spring, when smoke
dispersal conditions are generally good. In contrast to summertime wildfires, which
are uncontrolled and can result in significant smoke impacts, prescribed burning can
be controlled from a meteorological, fuel moisture and fuel content standpoint. In
fact, springtime burning results in significantly less emissions, since less fuel is
actually burned under these conditions. DEQ is not aware of any significant increases
in prescribed burning being planned for the fall and winter. Current air quality
monitoring in communities such as Pendleton and La Grande shows that prescribed
burning is a2 very minor source of PM10 emissions. Prescribed burning smoke
impacts are extremely rare and of limited duration. However, DEQ will be tracking
this activity in upcoming years to determine if additional controls are needed. It
should be noted that DEQ already has in place protective measures known as Special
Protection Zones for PM10 Nonattainment areas such as La Grande, which place
restrictions on prescribed burning during the winter heating season.
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Comment

Prescribed burning poses an air quality problem in many areas of the state. In
addition to establishing a mandatory smoke management program for NE Oregon,
DEQ should set up a statewide smoke management program. 3 4

Response

DEQ does not believe statewide smoke management controls is necessary at this time.
With western Oregon and now NE Oregon under mandatory smoke management
programs, most of the forest lands in Oregon, especially those close to the heavily
populated areas, will be covered by these mandatory programs.

Comment

All populated areas identified in the NE Oregon Smoke Management Program should
be classified as "designated areas" in order to be protected from smoke impacts.
2 3 4

Response

The Department does not believe this particular classification is necessary, as special
protection measures for the larger communities will be part of the comprehensive
strategy to protect air quality in NE Oregon. Restrictions will be placed on
prescribed burning upwind of these communities, and they will be sited with air
quality monitoring equipment as part of new Smoke Management Monitoring Network
described above, which will allow corrective measures to be taken if any smoke
intrusions are detected. This is equal to the level of protection currently afforded
those communities which are "designated areas” under the Western Oregon Smoke
Management Program.

Comment

Smoke impacts from the increased prescribed burning in NE Oregon will not be
adequately monitored, nor will DEQ be able to distinguish between slash smoke and
woodstove smoke, 1 4

Response

The proposed Smoke Management Monitoring Network will track springtime smoke
impacts in the largest communities in NE Oregon: La Grande, Pendleton, Enterprise,

Milton-Freewater, Baker City, John Day, and Burns. This will be "real-time"
monitoring that provides current readings of smoke levels, allowing for air quality to
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be assessed in these communities immediately prior to burning, and adjustments or
prohibition of burning to be made once underway. The network will provide a 24-
hour record, so that any smoke impacts occurring overnight will be known. Analysis
of monitoring data, burning and meteorological records, visual observations enable
DEQ and Forestry smoke management staff to distinguish between prescribed burning
smoke impacts and other smoke impacts. As indicated above, no significant increase
in prescribed burning is planned during the late fall/winter heating season when
woodstove smoke problems occur.

Comment

The new PSD baseline date for NE Oregon in OAR 340-31-005 (c) needs clarifying
language in order to be fully consistent with the federal rule. This simply adding the
current language used in the description of the statewide 1978 baseline. 5

Response

The current language in OAR 340-31-005 (a) describes how modeling data can be
used for estimating the PSD baseline in cases where no ambient air quality data is
available. It also indicates that actual emission increases from any major source
which constructed January 6, 1975 shall not be used in the calculation. DEQ does
not believe this language is necessary to address prescribed burning, which is the only
source within the boundaries of the four national forests in this area. The Department
discussed this matter further with EPA, and EPA now agrees that the original
language is acceptable.

Comment

When revising the Class T boundary date to reflect any boundary changes which
occurred between August 7, 1977, and November 15, 1990, DEQ should retain the
1977 date, since this indicates the date the Class I areas were initially established by
Congress. 5

Response

DEQ agrees and will retain the 1977 date. This is a minor change.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Air Quality Prevention of Significant Deterioration (PSD) Amendments, and related
Forest Health Restoration Program

Rule Implementation Plan

Summary of the Proposed Amenements

These are revisions to the Department’s Prevention of Significant Deterioration (PSD) rules:

1. Revising the particulate matter increments by replacing Total Suspended Particulate
(TSP) with Particulate Matter less than 10 microns (PM10), in order to be consistent with
federal PSD rules;

2. Revising the Class I boundary date to reflect Congressional increases in the size of
Oregon Class I Areas since 1977, '

3. Revising the PSD baseline date for NE Oregon to reflect a more representative baseline
for regulating PM10 emissions from future prescribed burning; and

4. Amending the Oregon Smoke Management Program to incorporate prescribed burning
emission limits and other measures to protect air quality in NE Oregon.

Proposed Effective Date of the Amendments
The amendments will become effective upon adoption.

Proposal for Notification of Affected Persons

1. New or modified major sources will be notified of the PM10 Increments through the
PSD application process, as specified in OAR Division 28.

2. New or modified major sources will be notified of the Class I boundary date amendment
through the PSD application process, as specified in OAR Division 28.

3. The change to the PSD baseline date has been incorporated into the Oregon Department
of Forestry’s Operational Guidance for the Oregon Smoke Management Program. Federal
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land managers involved in prescribed burning in the Blue Mountains of NE Oregon are
currently aware of this change.

4. The adoption of amendments to the Oregon Smoke Management Program will be
conveyed to the Oregon Department of Forestry by the Department.

Proposed Implementing Actions

1. The PM10 Increments, like the TSP Increments, will be implemented through the
Department’s PSD permitting provisions contained in Division 28.

2. The Class I boundary date amendment will also be implemented through the Department’s
PSD permitting provisions. Revised maps of Class I area boundaries will be available for
new/modified major sources.

3. The change to the PSD baseline date will be implemented through the Départment’s PSD
rules in Division 31, and through Appendix 5 of the Oregon Department of Forestry’s
Operational Guidance for the Oregon Smoke Management Program.

4. The adoption of amendments to the Oregon Smoke Management Program will be
implemented through Appendix 5 of the Oregon Department of Forestry’s Operational

Guidance for the Oregon Smoke Management Program.

Proposed Training/Assistance Actions

Air quality managers have already been notified of these PSD amendments. The
Department will distribute to appropriate staff implementation guidance regarding the
replacement of TSP Increments with PM10 Increments, the change to the PSD baseline date
for NE Oregon, and new maps showing changes to Class I area boundaries. No training
or technical assistance for the regulated community will be needed for these amendments.

As part of the amendments to the Oregon Smoke Management Program, the Department will

be providing some technical assistance to the U.S. Forest Service related to the operation
of an air quality monitoring network in NE Oregon.
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Environmental Quality Commission
[ Rule Adoption Item

(] Action Item _ Agenda Item F_
X Information Item March 3, 1995 Meeting
Title:

Report to 68th Legislative Assembly on Chapter 863, Oregon Laws 1991 (SB 1215)

Summary:

Concerned over the potential loss of small, rural retail gas stations, the three previous
Legislative Assemblies attempted to fund a comprehensive package of financial assistance
including loan guarantees, low interest loans, grants and insurance premium co-payments.
The 1985 and 1991 Legislative Assemblies attempted to fund the program through fees on
motor fuels, however, the Oregon Supreme Court in 1992 ruled that these fees were taxes
and dedicated to the Highway Fund. The 1993 Legislative Assembly allocated $4,420,000
of Lottery Fund for essential service grants only. The grants were only available where the
facility could meet the following criteria:

® Tank owner owns less than 12 tanks

® Only one facility in an incorporated city

® O or more miles between facilities in unincorporated areas
® demonstrate financial need

To date, the Department has been able to fund the following projects from a combination of
petroleum loading fees (before the Supreme Court decision) and lottery funds:

109 site assessment grants
35 loan guarantees

48 low interest loans

48 essential service grants

Depending on the final costs of the 48 essential service grants now approved for
construction, we may be able to approve another 5 to 7 essential service grant projects
before June 30, 1995. If we are able to fund 55 projects, this would be at the high end of
the number of grant projects we estimated for the 1993 Legislative Assembly.

Department Recommendation:

It is recommended that the Commission accept this report, discuss the matter, and
provide advice and guidance to the Department as appropriate.

— —

Report Author Division' Administrator Dfrector ‘

February 27, 1995
tAccommodations for disabilities are available upon request by contacting the Public

Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quality Memorandum’

Date: March 3, 1995
To: Environmental Quality Commission
From: Lydia Taylor, Interim Director %47 W%m
Subject: Agenda Ttem F, March 3, 1995, EQC Meeting

Report to 68th Legislative Assembly on Chapter 863, Oregon Laws 1991
(SB 1215)

Statement of Purpose

The purpose for this report is to inform the Commission and the Legislature what work
has been accomplished on the UST Financial Assistance program during the 93-95
biennium.

Background

In late 1984, as part of the reauthorization of the Resource Conservation and Recovery
Act, Congress passed national requirements affecting the underground storage of
petroleum and hazardous substances. Congress acted in response to increasing threats to
the nation’s groundwater and to public safety from fire and explosions, as a result of
spills and leaks from underground storage tanks.

Based on this national legislation, the Environmental Protection Agency (EPA) adopted
technical rules for new and existing tanks, financial responsibility rules (i.e.
environmental liability insurance) and rules for State operation of the federal programs.
EPA established various deadlines beginning in December 1989 (for leak detection on
tanks installed before 1965) and extending through December 1998 (corrosion control
and spill and overfill protection on bare steel tanks). As you can see, we are just
beginning the sixth year of the ten year compliance program.

*Accommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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In its regulatory impact statement, EPA estimated that as many as 50 percent of the
existing tanks would be closed rather than upgraded. For retail service stations, that
also meant that as many as 50 percent of existing businesses would close because of the
marginal nature of their business and the relative high cost to upgrade, buy new
equipment or cleanup petroleum contaminated soil and groundwater. In Oregon, the
Department estimated that the impact would fall more heavily on smaller businesses in
rural areas of the state,

Concerned over the potential loss of small, rural retail gas stations, the three previous
Legislative Assemblies attempted to fund a comprehensive package of financial assistance
including loan guarantees, low interest loans, grants and insurance premium co-
payments. The 1989 and 1991 Legislative Assemblies attempted to fund the program
through fees on motor fuels, however, the Oregon Supreme Court in 1992 ruled that
these fees were taxes and dedicated to the Highway Fund. The 1993 Legislative
Assembly allocated $4,420,000 of Lottery Fund for essential service grants only. The
grants were only available where the facility could meet the following criteria:

® Tank owner owns less than 12 tanks

® Only one facility in an incorporated city

® 9 or more miles between facilities in unincorporated areas
® demonstrate financial need |

To date, the Department has been able to fund the following projects from a combination
of petroleum loading fees (before the Supreme Court decision) and lottery funds:

® 109 site assessment grants
¢ 35 loan guarantees

® 48 jow interest loans

® 48 essential service grants

Depending on the final costs of the 48 essential service grants now approved for
construction, we may be able to approve another 5 to 7 essential service grant projects
before June 30, 1995. If we are able to fund 55 projects, this would be at the high end
of the number of grant projects we estimated for the 1993 Legislative Assembly.
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Department Recommendation

It is recommended that the Commission accept this report, discuss the matter, and
provide advice and guidance to the Department as appropriate.

Approved: | %
Section: ' QL(jL
Division: : s
Report. Preﬁar’éd By: | Richard Reiter
Phone: 229-5774
_______ Date Prepared: January 27, 1995
RPR:RPR

EAWPSIA\LR3-2
1-27-95




DEPARTMENT OF
ENVIRONMENTAL
QUALITY

REPORT TO 68TH OREGON LEGISLATIVE ASSEMBLY
ON
CHAPTER 863, OREGON LAWS 1991 (SB 1215)
Department of Environmental Quality

January, 1995

REPORT REQUIRED:

Chapter 863, Oregon Laws 1991, Section 62 (it is found compiled after ORS 466.835) requires
beginning January 1, 1993, and biennially thereafter, the Department of Environmental Quality
(DEQ) to report on implementation of the underground storage tank (UST) financial assistance
program. Specifically, DEQ is to report on:

L Status of the financial assistance program
II. Any substantive changes in the federal underground storage tank program
III.  Oregon’s proposed response to the substantive changes

IV.  The financial capacity of the UST Compliance and Corrective Action Fund to
meet its obligations and debt service to applicants and commercial lenders.

BACKGROUND:

In 1984, Congress passed a national program to prevent and abate groundwater
contamination and public health and safety problems caused by leaks of
petroleum and hazardous substances from underground storage tanks (UST).

Congress provided authority for the national tank program to be administered at 811 SW Sixth Avenue
Portland, OR 97204-1390
the state level. (503) 229-5696
T (503) 229-6993

DEQ-1
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The Environmental Protection Agency (EPA) adopted rules to implement the national tank
program in late 1988 (technical and state program approval) and early 1989 (financial
responsibility). Compliance deadlines ranging from one to ten years were established for various
parts of the program.

The insurance deadlines for smaller businesses and local government have been moved several
times in response to the lack of affordable insurance. In 1993 EPA established the final
insurance deadlines as follows:

Class of Tank Owner Compliance Deadline
Owners of 1-12 Tanks December 31, 1993
Local Government February 18, 1994

Tanks owned by Indian Tribe or Indian Lands December 23, 1998

In its regulatory impact statement, EPA estimated that as many as 50 percent of existing retail
motor fuel businesses would have to close because of the marginal nature of their business and
the relative high cost to upgrade, buy new equipment or clean up petroleum contaminated soil
and groundwater. In addition to environmental costs, there are also competitive pressures on
smaller stations such as higher wholesale prices for partial delivery of product, image
enhancement requirements imposed by suppliers and competition from high volume, low price
stations.

In Oregon, DEQ estimated that the impact would fall more heavily on smaller businesses in rural

areas of the state and that as many as 1,000 small retailers would close from a total retailer
population of some 2,000 locations in the late 1980s.

1989 LEGISLATIVE RESPONSE:

CHAPTER 1071, OREGON LAWS 1989 (HB 3080)
Concerned about the probable lack of fuel at a reasonable price in large parts of rural Oregon,
the 1989 Legislative Assembly established via HB 3080 a financial assistance program to help
pay the cost of site assessments, equipment to upgrade or replace tanks and fo clean up
petroleum contaminated soil. The program consisted of:

1. A 50%, but not to exceed $3,000, site assessment reimbursement grant

2. An 80%, but not to exceed $64,000, loan guarantee program
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3. A 7.5% fixed interest rate on a commercial loan, with the lender getting the
difference between the 7.5 % fixed rate and a commercial lending rate in the form
of an Oregon Tax Credit.

Based on anticipated revenue, DEQ estimated 1,050 site assessment grants at $3,000 each and
200 loan guarantee and interest rate subsidy projects could be funded. Table 1 is a summary
of the financial assistance disbursed to HB 3080 projects through October, 1991 which was the
sunset date for HB 3080 and the start date for SB 1215.

Sixty-three of the site assessment projects listed in Appendix 1 were funded during the iniial
period. Thirty-three of the loan guarantee and interest rate projects listed in Appendix 2 were
funded prior to October 1, 1991. The thirteen interest rate only projects listed in Appendix 3
were also funded prior to October 1, 1991.

TABLE 1 - Summary of Disbursements through October, 1991
Type of Assistance Number of Projects Amount of Financial
| - Assistance

Site assessment grants 63 $167,356 (1)

Loan guarantees 33 _ , $1,573,488 (amount
guaranteed)

Loan default reserve 33 $268,969

Loan defaults 0 $0

Interest rate subsidies 46 - $308 (amount paid to
10/91)
- $881,815 (estimated yet
to be disbursed to these
projects)

(1)  Does not include $3,000 disbursed from general fund revenue.

In testimony to the 1991 Legislative Assembly, DEQ reported that the level of financial
assistance was insufficient to encourage lenders to determine that applicants had the credit
worthiness to repay large loans, even with the subsidy of 7.5%. In addition, many potential
applicants were reluctant to spend money on site assessments; they preferred to wait and invest
that money in tank removals and do the site assessment at the time of tank removal. The 1991
Legislative Assembly responded by enacting SB 1215 as described in detail later in this report.
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1991 LEGISLATIVE RESPONSE:
CHAPTER 863, OREGON LAWS 1991 (SB 1215)

Because HB 3080 was not providing sufficient financial assistance to owners/operators of USTs,
insufficient incentives to commercial lenders and because of continued concern about fuel
availability at reasonable prices throughout the state, the 1991 Legislative Assembly amended
HB 3080 with the passage of SB 1215. The SB 1215 financial assistance program consisted of:

1. An 80%, but not to exceed $80,000, loan guarantee prograrﬁ.

(NOTE: THE FOLLOWING THREE FORMS OF ASSISTANCE VARY DEPENDING ON
NUMBER OF TANKS, FINANCIAL NEED AND LOCATION.)

2. A 7.5, 5.0, 3.0 or 1.5% fixed interest rate commercial loan, with the
lender getting the difference between the fixed rate and a commercial
lending rate, payable quarterly to the lender.

3. A 50%, not to exceed $50,000, pollution prevention grant or an 85%, not
to exceed $85,000, essential services grant.

4. A 50, 75 or 90% co-payment on the annual premium for environmental
impairment liability insurance.

Based on anticipated revenue, the Department estimated that 1,800 projects could receive some
level of financial assistance. Table 2 is a summary of the financial assistance disbursed to all
HB 3080 and SB 1215 projects through June, 1993. As described later, lottery funds were used
to fund the program after July 1, 1993,

Appendix 1 is the complete list of site assessment projects funded under HB 3080. Appendix
2 is the complete list of loan guarantee and interest rate subsidy projects funded under HB 3080
and SB 1215. Appendix 3 is the complete list of interest rate subsidy projects funded under HB
3080 and SB 1215.
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TABLE 2 - Summary of Disbursements through June, 1993
r:I'“ype of Assistance Number of Projects Amount of Financial

Assistance

Site assessment grants 109 $ 285,495 (1)

Loan guarantees 35 $1,582,272 (amount
guaranteed)

Loan default reserve 35 | $ 316,454

Loan defaults 0 $ 0

Interest rate subsidies 48 $ 194,881 (amount paid to
6/93) (2) '
$ 619,396 (estimated yet
to be disbursed)

Essential service grants 5 $ 322,015 (amount paid to
6/93) '
$ 96,985 (estimated yet to
be disbursed

Insurance premium co- 5 $ 2,615 (amount paid to

payments 6/93)
$ 33,037 (estimated yet to
be disbursed)

(1) Does not include $3,000 disbursed from general fund revenue.
(2)  Does not include $64,245 disbursed from general fund revenue.

SB 1215 PROGRAM FUNDING

SB 1215 was intended to raise funds for the program by establishing a new 1.1 cent per gallon
UST assessment on motor fuel going into underground storage tank for resale. No revenue was
collected, however.

Effective October 1, 1991, a 1.1 cent per gallon UST assessment replaced the $10 UST
regulatory fee collected under HB 3080. On October 4, 1991 the Automobile Club of
Oregon and A & B Automotive and Towing Service, Inc. petitioned the Oregon Supreme
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Court for a review of the 1.1 cent per gallon UST Assessment vis-a-vis Article IX, Section
3a of the Oregon Constitution (dedication of motor fuel taxes to the Highway Trust Fund).
The filing of a petition stayed the collection of any additional revenue for the program. On
October 29, 1992 the Oregon Supreme Court filed their opinion that the UST assessment was
a tax and the proposed uses were constitutionally impermissible. The opinion became
effective on December 18, 1992.

On December 18, 1992, by operation of SB 1215, the authority to collect the 1.1 cent UST
assessment was repealed and in its place, authority to collect a $65 UST regulatory fee
(commonly referred to as an UST petroleum loading fee) was established. The date of
obligation for the UST regulatory fee was October 1, 1991.

On December 3, 1992 the Oregon Petroleum Marketers Association, a non-profit trade
association of petroleum distributors and retailers filed a letter request with the Department
of Revenue (DOR) to:

1. Establish a $5 UST regulatory fee for the period October 1, 1991 to
January 31, 1993.

2. From February 1, 1993 forward, establish a two-tiered UST regulatory
fee - $32.50 for loads less than 3,999 and $65 for loads greater than
4,000 gallons.

On December 30, 1992, a second petition was filed by Carmichael Oil, Inc., and Don
Bretthauer OQil Company with the DOR requesting:

1. A refund of all petroleum loading fees paid by petitioners since the
inception of the fees established in 1989 under the authorities in HB
3080 ($10 UST regulatory fee), HB 3515 ($10 petroleum loading fee)
and SB 1215 ($65 UST regulatory fee).

2. A petition for a declaratory ruling on the constitutionality of the various
loading fees established under HB 3080, HB 3515 and SB 1215.

3. A request for a stay of assessment of taxes, and
4, A request for expedited review and a stipulated order.
Following receipt of the two petitions, the Department of Revenue and the Department of

Environmental Quality (DEQ) consulted with the Attorney General’s office for advice. The
Attorney General’s office advised that based on the December 18, 1992 Supreme Court
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decision, the UST regulatory fee of $65 per load would likely be found to be a tax and the
proposed uses constitutionally impermissible. The Attorney General further advised that the
Environmental Quality Commission (EQC) could modify the fee through rulemaking. On
March 26, 1993, the EQC set the UST regulatory fee at zero ($0) dollars per load. Asa
result of this action a small amount of revenue that was collected under the $65 UST
regulatory fee was returned to the fee payers by the Department of Revenue. Also as a
result of this action the Oregon Petroleum Ma:keters Association withdrew their

December 3, 1992 petition.

In letter opinions of April 29, 1993 and May 10, 1993, the Attorney General further advised
that all spending of accumulated UST petroleum loading fee revenue should cease. Their
advice was immediately implemented.

PROGRAM IMPLEMENTATION

The Department proceeded to develop the program’s basic rules and policies anticipating an
expedited review of the case by the Oregon Supreme Court. With the rules and policies
developed, program implementation would be able to proceed immediately upon a Court
determination based either on the primary revenue source (1.1 cent per gallon on gasoline
delivered to an underground storage tank) or the backup fee ($65 UST petroleum loading fee
on all loads of petroleum withdrawn from a storage terminal).

DEQ received 1,677 Letters of Intent from motor fuel resale facilities that hoped to apply for
financial assistance. The Department also received 80 applications for financial assistance.
Based on limited available funds carried forward from HB 3080, the Department approved
construction of five essential service grant projects (see Appendix 4) before being advised on
May 10, 1993 to not spend any contested UST petroleum loading fee revenue. The DEQ did
not fund any more essential service grants after May 10, 1993.

PROGRAM STAFFING

Because of the pending Oregon Supreme Court review of the 1.1 cent UST assessment, the
Department filled only 12 of the 37 financial assistance positions approved by the 1989 and
1991 legislature. These positions were used to write the rules, develop the application and
related materials, operate the HELPLINE, implement the Letter of Intent and Consent
Agreement requirements, review applications, and oversee construction of the HB 3080 and
SB 1215 projects.
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1993 LEGISLATIVE RESPONSE:

CHAPTER 661, OREGON LAWS 1993 (HB 2776)
AND
CHAPTER 765, OREGON LAWS 1993 (SB 81)

BALLOT MEASURE 2 (MAY 17, 1994) (HJR 69)

With the Oregon Supreme Court’s decision affecting the 1.1 cent per gallon UST assessment
and the Attorney General’s advice regarding the $65 UST regulatory fee, the 1993
Legislative Assembly had limited options for funding an UST Financial Assistance program.
After extensive debate, the Legislature took two actions:

1. Approved via HB 2776 and SB 81, a limited UST Financial Assistance
program using lottery funds. $4.42 million of lottery funds were allocated to
pay only essential service grants of 75% not to exceed $75,000 for facilities
meeting the Tier 4 criteria previously established by DEQ. These criteria
limited the program to tank owners owning less than 12 tanks, located in rural
areas and demonstrating financial need. In addition, the lottery funds could be
used to pay debt service on previous projects approved under HB 3080 or SB
1215 and pay DEQ’s administrative costs.

2. Referred to the voters via HJIR 69, Ballot Measure 2 which, if passed, would
amend Article IX, Section 3a of Oregon’s Constitution to ailow taxes on motor
fuels for limited environmental purposes, including an UST Financial
Assistance program.

On May 17, 1994, Oregon’s voters defeated Ballot Measure 2 by nearly 3 to 1.

Based on anticipated lottery revenue of $4.42 million, DEQ estimated some 50 essential
grants could be funded. Table 3 is a summary of financial assistance dispersed between
July 1, 1993 and November, 1994, including debt service on existing projects and new
essential service grants., Appendix 5 is a map showing the locations of projects either
completed or under construction and applications pending approval for funding. Appendix 6
is a list of projects by county shown on the map in Appendix 5 that have or may receive
lottery funding during this biennium. Appendix 7 is the same list of projects showing their
current application or construction status.
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Type of Assistance

Lottery Program

Number of Projects

TABLE 3 - Summary of Disbursements July 1993 through November 1994

Amount of Financial
Assistance

Loan Guarantees

35

$1,062,134 (guarantee
amount) (1)

Loan Default Reserve

35

$ 32,000 (2)

Loan Defaults

0

$ 0

Interest Rate Subsidies

48

$ 193,916 (amount paid to
11/94)

$ 368,246 (estimated yet
to be disbursed (3)

Essential Service Grants

40

$1,175,704 (amount paid to
11/94)

$1,316,500 (estimated yet
to be disbursed)

Insurance Premium Co-
Payments

$ 9,019 (amount paid to
11/94)

$ 8,210 (estimated yet to
be disbursed)

D
(2)

obligation of guarantee.

Five loans fully paid by borrowers totaling $215,719 in principal no longer under

Because we have not encountered any defaults to date and because lenders report

payments are being made on time, we are holding a reserve against one potential
default from lottery funds.

(3)

Future disbursements estimated to occur as follows:

1993-95 $ 95,912
1995-97 145,041
1997-99 89,918
1999-01 35,033
2001-03 2.342

Total  $368,246
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SENATE BILL 81 PROGRAM FUNDING

Table 4 is a summary of lottery funds managed between July 1993 and November 1994.
DEQ expects to receive two additional allotments of some $552,000 the remainder of this
biennium. With those final allotments, DEQ expects to fund at least 50 essential service
grant projects during the biennium. It is expected these projects will be under construction
by June 30, 1995.

TABLE 4 - Summary of the Fund July 1993 Through November 1994
Lottery Program

Activity ' ' Amount

Revenue (includes interest) $3,375,687
Program expenditures $1,378,639
Administrative expenses $ 308,671

Fund Balance , $1,688,377

Projected obligations

Loan default reserve $ 32,000
Interest rate subside reserve 368,246
Essential service grants 1,316,500
Insurance premium co-payments 8,210

PROGRAM STAFFING

Because of limited program funding, the 1993 Legislature reduce the staffing to five
positions. These positions were used to approve applications, disburse grant funds, and
inspect tank removal, new installation and contaminated soil and groundwater cleanup work.

UST FINANCIAL ASSISTANCE PROGRAM
September 1989 - November, 1994

Table 5 is a composite of all projects receiving financial assistance from program inception
in September 1989 through November 1994.
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Type of Assistance

TABLE 5 - Summary of Disbursements September 1989 through November 1994 .

Total Program

ml

Number of Projects

Amount of Financial
Assistance

payments

Site Assessment Grants 109 $ 285,495 (1)

Loan Guarantees 35 $1,062,134 (guarantee
amount) (2)

Loan Default Reserve 35 $ 32,000 (3)

Loan Defaults 0 0

Interest Rate Subsidies 48 $ 388,797 (amount paid to
11/94) (4)
$ 368,246 (estimated yet
to be disbursed (5)

Essential Service Grants 40 $1,497,719 (amount paid to
11/94)
$1,316,500 (estimated yet
to be disbursed)

Insurance Premium Co- 5 $ 11,634 (amount paid to

11/94)
$ 8,210 (estimated yet to
be disbursed)

(1)  Does not include $3,000 disbursed from general fund revenue.
(2)  Five loans fully paid by borrowers totaling $215,719 in principal no longer under

obligation of guarantee.

(3)  Because we have not encountered any defaults to date and because lenders report
payments are being made on time, we are holding a reserve against one potential
default from lottery funds.

4) Does not include $64,245 disbursed from general fund revenue.

5) Future disbursements estimated to occur as follows:

1993-95 $ 95,912
1995-97 145,041
1997-99 89,918
1999-01 35,033
2001-03 2,342

Total $368,246
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1995 LEGISLATIVE REPORT:

L. STATUS OF FINANCIAL ASSISTANCE PROGRAM UNDER HB 2776 AND SB 81

See Discussion under 1993 LEGISLATIVE RESPONSE (Page 8)

II. ANY SUBSTANTIVE CHANGES IN THE FEDERAL UST PROGRAM

During this biennium, EPA adopted a self-insurance test for local government, and
established February 18, 1994 as the compliance deadline for local governments to
demonstrate compliance with financial responsibility.

III. OREGON’S RESPONSE TO SUBSTANTIVE FEDERAL CHANGES

To date, Oregon has not adopted financial responsibility rules for owners/operators with 1 to
99 tanks or for local government. The Environmental Quality Commission will consider
adoption of equivalent financial responsibility rules in the next 12 to 18 months.

1V. FINANCIAL CAPACITY OF THE UST COMPLIANCE AND CORRECTIVE
ACTION FUND TO MEET ITS OBLIGATIONS AND DEBT SERVICE

The Department is managing the lottery sub-account to insure 1993-95 debt service on
outstanding loans can be paid, all approved essential service grants are fully funded at time
of approval and administrative costs can be covered. In addition, DEQ is reserving $32,000
to cover a potential loan default. To date, there have been no defaults associated with the 35
loan guarantees and the loans are being paid off on or ahead of schedule. Five loans have
been paid in full to date.

With the current fund balance of $1,688,377 it’s DEQ’s opinion the Lottery Sub-account can
meet all of 1993-95 obligations, including debt service on outstanding loans.
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ISSUES FOR LEGISLATIVE CONSIDERATION

L. The Governor has recommended $2.0 million of lottery funds to continue the UST
Financial Assistance program for small, rural businesses and meeting the 1995-97
debt service on outstanding loans. - Appendix 8 is a map showing retail motor fuel
sales facilities that appear to meet Tier 4 criteria and still need to comply with
Federal/State UST requirements. Appendix 9 is a list of those facilities the
Department believes could qualify for an essential service grant.

2. For the 48 interest rate subsidies approved between September 1989 and June 1993
the following estimated debt service remains for bienniums beyond 95-97:

Biennium Estimated Maximum Debt Service
97-99 $ 89,918
99-01 35,033
01-03 2,342
Total $127,293

Currently funds have not been identified to pay this debt service beyond the 95-97 Biennium.

3. House Bill 2776 extended an enforcement deferral until December 31, 1996 for a
facility submitting a letter of intent by April 1, 1994, Some 1,556 retail motor fuel
facilities submitted Letters of Intent in anticipation of a favorable vote on Ballot
Measure 2. Ballot Measure 2 would have amended Article IX Section 3a of the
Oregon Constitution to allow a tax on motor fuel for environmental purposes,
including an UST Financial Assistance Program. With the defeat of Ballot Measure 2,
few options exist for funding a financial assistance program for all 1,556 facilities. At
least 90 percent of these facilities still have further upgrading and/or petroleum
contamination work to do.

If funds are not available for a financial assistance program, should the enforcement
deferral be sunsetted earlier than December 31, 19967 With the enforcement deferral
in place, these businesses have a economic advantage over their competition because
they do not have to incur the cost of annual tank tightness test nor deal with
immediate cleanup of petroleum contaminated soil or groundwater unless an imminent
hazard is found to exist. Further, by not performing annual tank tightness tests, early
detection of releases does not occur. Not only is environmental protection
compromised, but the ultimate cleanup is likely to be more expensive because the
contamination has spread further into the environment.

T:\SM6080
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FACILITY NAME

City Limits Country Store

M & M Rentals

Corvallis Exxon

Ridenour Oil Company

Del's Chevron

Wild Willie’s Astoria Carwash
Rainier Texaco

Rainjer BP

Pride of Oregon

Franko 9

Crook County Airport

Third Strest Shell

Overall Petroleum

Pilot Butte Exxon

Speede Mart

Deschutes County Public Works
Bend Oll Co.

Plum Fierce

Central OR lrrigation Dist.
Riverwoods Country Store
Byrams Chevron

Black Butte Ranch

Sisters General Store
Franko 40

Panoco 17

McCullum's Texaco
Mainsiop Mini Market

Riley Store

Hood River Supply

Medford Fuel

Southern Pacific Transp. Co.
Central Point BP

Dave's Mobll

Eagle Point Chevron

Calvin Oit Co.

Panoco, inc, !
Stewart Avenue Texaco
Northrop Gas

Southern Pacific Transp. Co.
Colvin Oil Co.

Colvin Oil Co.

Pahoco, Inc.

Arco 3

Jefferson County
Fairgrounds Texaco

C & D Market

Cave Junction Texaco

Astro 219

Southern Pacific Transp. Co.
Southern Pacific Transp. Co.
Franko 44

Clough Ol Cardlock
Bonanza Minimart

Franko 15

Franko 10

Franko 11

Franko 48

Springfield Arco

Florence Arco

Creswell BP
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APPENDIX 1

DEQ FINANCIAL ASSISTANCE PROGRAM - SITE ASSESSMENT GRANT PROJECTS

ADDRESS

5800 NW Hwy 99 West

1334 NW gth St.
480 SW 4th

1841 Main St.

1215 S, Holladay Dr,
75 West Marine Dr.

75754 Rock Crest St
75719 Rock Crest 5t.

585 Newmark Street
646 Sixth St.
Prineville Airport
550 W. Third

480 Lamonta Rd.
764 NE Greenwood
61396 South Hwy 97
61150 SE 27th St
612 SE Third

612 S. Fifth St.

847 S, 6th St.

19745 Baker Rd.
516 SW 5th

P O Box 8000

530 Cascade St,
411 Frontage Rd.
345 W, Harvard

912 SE Stephens St
100 E Main St.

Hwy 20

1995 121h St

936 South Central
147 N. Front

1065 E. Pine St,
1100 Barnett

107 Main St.

95 Pine St.

348 N. Riverside
705 Stewart Ave.
8380 Hwy 62

7501 Qid Hwy 99 South

1325 Court St.

800 NE "E" St

530 Crater Lake Ave.
1044 NE 6th

715 SE Grlzzly Rd.
780 Union Ave.

109 Galice Rd.

112 Redwood Hwy
324 NE 'g" 5t
Milepost 503.3

1585 Oak St.

E. Front St

Hwy 97 & 422 South
Hwy 70 & 2nd St
87614 McVay Hwy
1701 West 11th Ave,
376 Hwy 99 North
2795 Willamette St
3650 East Main

514 Hwy 101 South
66 N. Mill

CITY

Cotvallis, OR
Corvallis, OR
Corvallis, OR
Philomath, OR
Seaside, OR
Astoria, OR
Rainier, OR
Rainier, OR
Coos Bay, OR
Coos Bay, OR
Prineville, OR
Prineville, OR
Prinevilie, OR
Bend, OR

Bend, OR

Bend, OR

Bend, OR
Redmond, OR
Redmond, OR
Bend, OR
Redmond, OR
Black Butte, OR
Sisters, OR
Sutherlin, OR
Roseburg, OR
Roseburg, OR
John Day, OR
Riley, OR

Hood River, OR
Medford, OR
Medford, OR
Ceniral Point, OR
Medford, OR
Eagle Point, OR
Rogue River, OR
Medford, OR
Medford, CR
White City, OR
Jackson, OR
Medford, OR
Grants Pass, OR
Medford, OR
Grants Pass, OR
Madras, OR
Grants Pass, OR
Merlin, OR

Cave Junction, OR
Grants Pass, OR
Chemuilt, OR
Klamath Falls, OR
Merrill, OR
Chiloquin, OR
Bonanza, OR
Eugene, OR
Eugene, OR
Eugene, OR
Eugene, OR
Springfield, OR
Florence, OR
Creswell, OR

97601
97633
97624
97623
97405
97402
97402
97405
97477
97438
97426

COUNTY FACILITY NO.
- Benton 2107
Benton 1595
Benton 8177
Benton 5264
Clatsop 1013
Clatsop 7684
Columbla 8319
Columbla 6109
Coos 6135
Coos 6023
Crook 228
Crook 6800
Crook 8930
Deschutes 196
Deschutes 9008
Deschutes 4959
Deschutes 1829
Deschutes 6810
Deschutes 6696
Deschutes 3637
Deschutes 2467
Deschutes 4253
Deschutes 5332
Douglas 6118
Douglas 6533
Dougias 147
Grant 7184
Harney 6933
Hood River 3522
Jackson 1713
Jackson 4695
Jackson 6735
Jackson 10083
Jackson 8831
Jackson 6633
Jackson 6523
Jackson 5241
Jackson 2556
Jackson 10367
Jackson 8260
Jackson 7328
Jackson 6515
Jackson 6597
Jefferson 3642
Josephine 9187
Josephine 8842
Josephine 1718
Josephine 6267
Klamath 4682
Klamath 4681
Klamath 6120
Klamath 1174
Klamath 9909
Lane 6115
Lane 6105
Lane 6104
Lane 6055
Lane 1860
Lane 6136
Lane 2135
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SITE ASSESSMENT GRANT PROJECTS, Continued,

FACILITY NAME

61
82
63
54
65
66
&7
68
89
70
71
72
73
74
74
74
77
78
79
80
81
82
83
84
85
86
87
88
89
80
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107

108

109

Panoco, Inc,

KG One Stop Market

Santa Clara Arco

City Center Car Wash

Don’s Texaco

Greenhill Arco

Merritt Truax, Inc,

Panoco 3

Southern Pacific Transp. Co.
Southern Pacific Transp. Co.
Pleasant Hill Texaco

Ron's Mobkil Car Wash
Lincoln City Pride

Steen's BP

Carver’'s BP

M &M Mart 1

Midstate Petroleum Cardlock
Midstate Petroleum Cardlock
M& M #6

Ontaric Municipal Airport
Pride of Oregon Station
Merritt Truax, Inc.

Fast Stop Gas

Truax Tire Stores

Southern Pacific Transp. Co.
Panoco, Inc,

Astro 203

Barbur Bivd. Rentals

J & H BP Service

Unocal 5958

Astro 206

Priestley Oil & Chemicat
Astro 215

Franko 58

Wilthelm Trucking

Franko 53

Skyline's Germantown Store
Richard Oats Station

Joe's Market

Umatilla Marina

Franko 21

Emery’s Texaco

The Dalles Yacht Club
Trapp’s Veltex Station
Tigard BP

Weyerhauser

Farmington Texaco

Fort Hill Texaco

Reggie’s Shell

ADDRESS

3484 Gateway

85039 Hwy 101 South
2585 River Rd.

544 West 7th

32959 Van Duyn Rd.
6085 W. 11th Ave,
1395 Hwy 99 North
485 Hwy 99 North
48134 Commercial
341 Bethel Dr.

35310 Hwy 58

1517 N Coast Hwy
906 Hwy 101 South
143 SW Coast Hwy
254 West Hwy 20

501 Pacific Bivd South
211 2nd St.

235 S. Old Salem Hwy
1306 Main St.

581 SW 33rd

2795 Market St.,, NE
3510 River Rd.,NE
104 W, Starr

686 N 2nd St

5424 McLoughiin Bivd.
1909 W. Burnside

420 SE 122nd

8205 SW Barbur Blvd.

6215 NW 3t. Helens Rd.

8510 SW Terwilliger
1111 NW 21st

2429 N Borthwick Ave.
11010 SE MelLoughlin
11130 NW St. Helens

3250 NW St. Helens Rd.

10425 SE 42nd

8250 NW Skyline

595 E. Main

373 N. Main

3rd & Quincy Sts.
1235 N. First

363 N Main St.

Boat Basin

2702 East 2nd

13970 SW Pacific Hwy
5505 SW Western Ave.

13660 SW Farmingten Rd.

25715 Hwy 22 & 18
150 N. Yambhiil

APPENDIX 1, continued

CITY ZIP
Springfield, OR 97477
Florence, OR 97439
Eugene, OR 97404
Eugene, OR 97401
Eugene, OR 97401
Eugene, OR 97402
Eugene, OR 97402
Eugene, OR 97402
Oakridge, OR 97463
Eugens, OR 97402
Springfield, OR 97477
Newpert, OR 97365
Lincoln City, OR 97367
Newport, OR 97365
Toledo, OR 97331
Albany, OR 97321
Halsey, OR 97348
Albany, OR 97321
Sweet Home, OR 97386
Ontario, OR 97914
Salem, OR 87301
Salem, OR . 97303
Sublimity, OR 97385
Jefferson, OR 97352
Portland, OR ) 97202
Portland, OR 97209
Portland, OR 97216
Portland, CR 97219
Porttand, OR 97210
Portland, OR 97219
Portland, OR 97228
Portland, OR 97227
Milwaukie, OR g7222 -
Portland, CR g7231
Portiand, OR 87210
Milwaukie, OR 97222
Portland, OR a7229
Monmouth, OR 97361
Falis City, OR 97344
Umatilla, OR 97882
Hermiston, OR 97838
Union, OR 97883
The Dalles, OR 97058
The Dalles, OR 97058
Tigard, OR 97223
Beaverton, OR g7075
Beaverton, OR 97005
Witlamina, OR 97396
Carlton, OR 87111

COUNTY
Lane

Lane

Lane

Lane

Lane

Lane

Lane

Lane

Lane

Lane

Lane
Linceln
Lincoln
Linceln
Lincoln
Linn

Linn

Linn

Linn
Malheur
Marion
Marion
Marion
Marion
Multnemah
Muitnomah
Multnomah
Multnomah
Multhomah
Multnomah
Multnomah
Multnomah
Multhomah
Multnomah
Multnomah
Multnomah
Multnomah
Polk

Polk
Umatitla
Umatilla
Union
Wasco
Wasco
Washington
Washingion
Washington
Yamhill
Yambill

FACILITY NO.
6542
4089
5996
3092
9208

318
6444
4365
4690
4693
6437
9582

315
1023
5853
3448
6960
8504
2196
5870
6108
3619
9754
3611
4686
7546
6208
9339
3494
1105
6216
5724
6277
6000
3483
6008

10169

144
2611

164
6132
5198
9081
1499
1918
3164
4295
5663
1605
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DEQ FINANCIAL ASSISTANCE PROGRAM - LOAN GUARANTEE AND INTEREST RATE SUBSIDY PROJECTS

FACILITY NAME
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Baker Vailey Chevron
Don's Unocal 76
Dickey Prairie Store

CJ Alpine Service
Clatskanie Minimart
Davey Jones Locker
Howard's Shell Service
Sisters Oil Company
Byram's Chevron
Dale's Chevron

Idleyld Trading Post
Quines Creek Texaco
Sam's Service
Cascade {.ocks Shell
Clem’s Country Store
Stewart Avenue Texaco
Medford Fuel
Downtown Texaco
Guthmiller's Exxen
Jenkin's Market

Ft. Rock General Store
Creswell BP

Gardner's Leaburg Store
KG One Stop Market
Kelly's Market

Ron's BP

Fast Stop Gas & Grocery
Powell Blvd. BP

82nd Ave, BP

Foster Rd. BP

Joe's Market

Emery’s Texaco ]
Minimart of Vernonia
Staley's Junction
Raleigh Hilis BP

ADDRESS

1702 Main St.

496 Campbell St.
16560 S. Ramsby Rd.
93770 E, Hwy. 26

260 Columbia River Hwy.

5092 Boat Basin Dr.
1025 8, Ellenburg

Fir and Cascade Sts.
516 SW 5th St,

203 SW 4th

23873 N. Umpqua Hwy.
Exit 86 - 1-5

596 N. Broadway

425 Wa-Na-Pa

3398 Cdell Hwy,

705 Stewart Ave.

936 3. Central

301 M. Central Ave.
1765 Siskiyou Blvd.
2035 SW Bridge St.
Roads 510 -512

65 N, Mill 5t.

42840 McKenzie Hwy.
85039 Hwy. 101, South
13298 Hwy 36

1517 N. Coast Hwy.
104 W. Starr

5727 SE Powell Blvd,
9 SE 82nd Ave.

9138 SE Foster Rd.
373 N. Main

363 N. Main St.

490 Bridge St.

Rt. 1, Box 2854

7200 3W Beav-Hills Hwy.

APPENDIX 2

Baker City, OR
Baker City, OR
Moialla, OR

Government Camp, O

Clatskanie, OR
Charleston, OR
Gold Beach, OR
Sisters, OR
Redmond, OR
Canyonville, OR
idieyld Park, OR
Glendale, OR
Burns, OR
Hood River, OR
Odell, OR
Medford, OR
Medford, CR
Medford, OR
Ashland, OR
Grants Pass, OR
Ft. Rock, OR
Creswell, OR
Leaburg, OR
Fiorence, OR
Swisshome, OR
Newport, OR
Sublimity, OR
Portiand, OR
Portland, OR
Portland, OR
Falis City, OR
Union, OR
Vernonia, OR

Banks, OR

Portland, OR

z2Ip

97814
97814
97038
97028
97016
97420
97444
97759
977586
97417
97447
97442
97720
97031
97044
97501
97501
97501
97620
97626
97735
97426
97489
97439
97480
97365
97385
97208
87215
97266
97344
97883
97064
97106
97225

COUNTY FACILITY NO.
Baker 186
Baker 1146
Clackamas 9249
Clackamas 2712
Columbia 2832
Coos 9324
Curry 257
Deschutes 808
Deschutes 2467
Douglas 1061
Douglas 1234
Douglas 570
Harney 10049
Hood River 8171
Hood River 241
Jackson 5241
Jackson 1713
Jackson 6295
Jacksen 2435
Josephine 8603
L.ake 6960
Lane 2135
Lane 9447
Lane 4089
Lane 288
Lincoln 9582
Marion 9754
Multnomah 1817
Multnomah 1921
Muitnomah 1919
Polk 2611
Union 5198
Washington 5648
* Washington 1908
Washington 10537
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FACILITY NAME
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Third Street Shell
Plum Fierce Shsli
Red Carpet Car Wash

Riverwoods Couniry Store

E. D. Dirksen BP
Pleasant Hill Texaco
Don's Texaco

Hwy 20 Cardlock

Mid-State Petroleum Cardlock

Barbur Blvd. Rentals
Priestley Qil & Chemicat
Trapp's Eastside Veltex
Fort Hill Texaco

APPENDIX 3

DEQ FINANCIAL ASSISTANCE PROGRAM - INTEREST RATE SUBSIDY ONLY PROJECTS

ADDRESS

550 West Third St.
612 8. Fifth st.
1144 NE 3rd
19745 Baker Rd.

1847 Diamond Lake Blvd.

35310 Hwy 58

32959 Van Duyn Rd.
4195 Santiam Hwy.
NW 2nd and Hwy 99E
8205 SW Barbur Blvd.
2429 N, Borthwick
2702 East 2nd

25715 Hwy 22 & 18

cITY

Prineville, OR
Redmond, OR
Bend, OR

Bend, OR
Roseburg, OR
Pleasant Hill, OR
Eugene, OR

‘Albany, OR

Halsey, OR
Portland, OR
Portland, OR
The Dalles, OR
Willamina, OR

APPENDIX 4

ZIP

97754
97756
g7701
97702
97470
97455
97401
97321
97348
97219
97227
97058
97396

COUNTY FACILITY NO.
Crook 6800
Deschutes 6810
Deschuies 842
Deschutes 3637
Douglas 3465
Lane 6437
Lane 9208
Linn 9778
Linn 6960
Muitnomah 9339
Multnomah 5724
Wasco ' 1499
Yamhill 5663

DEQ FINANCIAL ASSISTANCE PROGRAM - ESSENTIAL SERVICE GRANT & INSURANCE PREMIUM COPAYMENT PROJECTS

FACILITY NAME

A @M

Ft. Rock General Store
Fast Stop Gas & Grocety
Joe's Market

Suzi's Handy Mart

C & M Country Store

ADDRESS

Roads 510 -512

104 W. Starr

373 N. Main

211 N. Water 5t.
10102 N. McAlister Rd.

cIry

Fi. Rock, OR
Sublimity, OR
Falls City, OR
Weston, OR
Island City, OR

ZIP

97735
97385
97344
97886
97850

COUNTY

FACILITY NO.

Lake
Marion
Polk
Umatilla
Union

6960
9754
2611

673
4518




Department of Environmental Quality

Underground Storage Tanks
Financial Assistance Program

Status, January 1995

() Approved

@ ' Pending Approval
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FACILITY NAME

Scotty’s Helis Canyon
Stage Stop Service Station
Stratton’s Store

Cole's American Station
L & L Service

Alsea Garage

Paulina Store

Cougar Lane Lodge
Van Wormer Service
Pistol River Store
Brothers Stage Stop
Alfalfa Store

Lemolo Lake Resort
Smith River Store
Loon Lake Lodge
Glendale Gas
Holland's Auto

Austin House

Ritey Store

Applegate Store

Gold Hill Texaco
Talent Gas-4-Less
Jacksonville Texaco
Butte Falls Gas

Camp Sherman Store
Bonanza Minimart
Odessa Mercantile
Lawrence Chevron

Ft. Rock General Store
Westside Store

Lowell Union Service
Lorane Family Store
Eugene Truck Haven
Union Station

Adrian Mercantile
Mack’s Grocery
Stateline Grocery
Burns Junction

Route 22 Gas

Fast Stop Gas & Grocery
Lexington Service
Brown's Auto & Truck Stop
Joe's Market

Grass Valley Station
Wheeler Marina

Bay City Deli Mart
Fred's Market

Suzi's Handy Mart
Pilot Rock Super Minimart
C & M Country Store
Dollar's Corner

Paul's Chevron

Lone Etk Market
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APPENDIX 6

DEQ FINANCIAL ASSISTANCE PROGRAM - ESSENTIAL SERVICE GRANT PROJECTS

ADDRESS

MCR 59, Box 61
120 Granite Hwy
107 Main St.

1110 Front St.
Vandacar Road
215 E. Main St.
100 Main St,
04219 Agness Rd.
94244 Kerber St.

24670 Pistol River Loop

34100 Hwy 20 East
26160 Alfalfa Rd.
HC 60 Box 79B

16334 Lower Smith River

9011 Loon Lake Rd.
Sether Ave.
236 NE 1st.

Hwy 26 Junction Hwy 7

Hwy 20 & Hwy 395, S.
15095 Hwy 238

404 2nd Ave.

21 Talent Ave.

945 N. 5th 5t

326 Broad St.
Center of Main Rd.
Hwy 70 & 2nd St.
28200 Hwy 140 West
Hwy 140

Roads 510 - 512

He 60 Box 2660

113 E. Main St.
80301 Territorial
32910 Van Duyn Rd.
10th & Main

509 First St.

5586 Hwy Spur 95
1330 Hwy 201

4740 US Hwy 95 West
104 Breitenbush Rel.
104 W. Starr

110 W. Main 5t,

300 SE Hwy 730
373 N. Main

Hwy 97 & Mill

278 Marine Dr.

8335 Hwy 101 North
5th & Main

211 N, Water St.
Main & Hwy 395

10102 N. McAlister Rd.

808 Main St.
Main & Wallowa Sts.
800 Willow St.

Halfway, OR
Sumpter, OR
Unity, OR
Maines, OR
Durkee, OR
Alsea, OR
Paulina, OR
Agness, OR
Langlois, OR
Pistol River, OR
Brothers, OR
Bend, OR
Idleyld Park, OR
Reedsport, OR
Reedsport, OR
Glendaie, OR
Qakland, OR
Bates, OR

Riley, OR
Applegate, OR
Gold Hill, OR
Talent, OR
Jacksonville, OR
Butie Falis, OR
Camp Sherman, OR
Bonanza, OR
Klamath Falls, OR .
Bly, OR

Ft. Rock, OR
Lakeview, OR
Lowell, OR
Lorane, OR
Coburg, OR
Lycns, OR
Adrian, OR
Ontario, OR
Adrian, OR
Jordan Valley, OR
Detroit, CR
Sublimity, OR
Lexington, OR
Irrigon, OR
Falls City, OR
Grass Valley, OR
Wheeler, OR
Bay City, OR
Athena, CR
Weston, OR
Pilot Rock, OR
Island City, OR
Cove, OR
Joseph, OR
Spray, OR

ZIP

97834
97877
97884
97833
97905
97324
97751

97406
97450
97444
87712
87701

97447
a7467
97467
gr442
97462
97817
97758
97630
97625
97540
97530
97522
97730
97623
97601

97622
97735
97630
97452
97451

97401

97358
97901

97914
97901

97910
97342
97385
97839
97844
97344
97029
97147
97107
97813
97886
97868
97850
97824
97846
97874

Benton
Crook
Curry
Curry
Curry
Deschutes
Deschutes
Douglas
Douglas
Douglas
Douglas
Douglas
Grant
Harney
Jackson
Jackson
Jackson
Jackson
Jackson
Jefferson
Klamath
Klamath
Klamath
Lake
Lake
Lane
Lane
Lane
Linn
Malheur
Malheur
Malheur
Matheur
Marion
Marion
Morrow
Morrow
Polk
Sherman
Tillamook
Tillamook
Umatilla
Umatilla
Umatilla
Union
Union
Wallowa
Wheeler

FACILITY NO.

336
177
8447
10180
4654
1713
5272
5869
8889
7960
3004
730
293
8468
2833
1234
853
7136
6933
9209
8856
4234
5085
1354
a058
9909
757
2021
9112
674
279
9667
1601
6394
607
211
609
1611
9203
9754
9723
1331
2611
9816
9893
8940
238
673
8906
4518
618
2985
1581
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APPLICANT FACILITY NO. & NAME

APPENDIX 7

UST FINANCIAL ASSISTANCE PROGRAM
JANUARY, 1995

LOCATICN / REGION

STATUS

APPROVED PROJECTS WITH FUNDS DISBURSED/ENCUMBERED

1

@~

©

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31

32
33
34
35
36
37
38
39
40
41

42
43
44
45
46
47
48

2611
673
9908
9754
4234
9723
211
1611
7960
730
272
9112
5085
4518
10180
618
1469
757
1331
9667
4654
1601
9816
2833
5869
6447
607
7136
236
8840
2021
5272
8906
1334
8889
609
653
674
27%
6933
177
9209
293
2085
9203
8468
9893
8856

Joe's Market (UST)
Suzi's Handy Mart (UST}
Bonanza Minimart (UST)

Fast Stop Gas & Grocery(UST)

Talent Gas-4-Less {UST)
Lexington Service (UST)
Mack's Grocery (AST)

Burns Junction (AST)

Pistol River Store (UST)
Alfalfa Store (AST)

Glendale Gas (UST)

Ft. Rock General Store (UST)
Jacksonville Texaco (UST)

C & M Country Store (UST)

Cole's American Station(UST)

Dollar's Corner (AST)
Alsea Garage (UST)
Odessa Mercantile (AST)
Brown'’s Auto & Truck (UST)
Lorane Family Store (AST)
L & L Service (AST)
Eugene Truck Haven (UST)
Grass Valley Station (UST)
Loon Lake Ladge (AST)
Cougar Lane Lodge (UST)
Stratton’s Store (UST)
Adrian Mercantile {AST)
Austin House (AST)

Fred’s Market (UST)

Bay CHy Deli Mart (UST)
Lawrence Chevron (UST)
Paulina Store (AST)

Pilot Rock Minimart (UST)
Butte Falls Gas {UST)

Van Wormer Service (UST)
Stateline Grocery (AST)
Holland's Auto (UST)
Westside Store (UST)
Lowell Union Service (UST)
Riley Store (AST)

Siage Stop Service {UST)
Applegate Store (AST)
Lemolo Lake Resort (UST)
Paul's Chevron (UST)
Route 22 Gas {UST)

Smith River Store (AST}
Wheeler Marina {AST)
Giold Hill Texaco {UST}

APPLICATIONS PENDING APPROVAL

49
50
51
52
53

9058
3004

336
1591
6394

Camp Sherman Store (UST)
Brothers Stage Stop (AST)
Scotty’s Hells Canyon (AST)
Lone Elk Market (UST)
Union Station (UST)

Falis City, WR-S
Weston, ER-P
Bonanza, ER-B
Sublimity, WR-S
Talent, WR-M
Lexington, ER-P
Ontario, ER-P
Jordan Valley, ER-P
Pistol River, WR-M
Bend, ER-B
Glendale, WR-M
Ft. Rock, ER-B
Jacksonville, WR-M
island City, ER-P
Haines, ER-P
Cove, ER-P

Alsea, WR-S
Klamath Falls, ER-B
Irrigon, ER-P
Lorane, WR-E
Durkee, ER-P
Coburg, WR-3
Grass Valley, ER-B
Reedsport, WR-M
Agness, WR-M
Unity, ER-P
Adrian, ER-P
Bates, ER-P
Athena, ER-P

Bay City, WR-S
Bly, ER-B

Paulina, ER-B
Pilot Rock, ER-P
Butte Falls, WR-M
Langlois, WR-M
Adrian, ER-P
Cakland, WR-M
Lakeview, ER-B
Lowell, WR-S
Riley, ER-B
Sumpter, ER-P
Applegate, WR-M
Idleyld Park, WR-M
Joseph, ER-P
Detroit, WR-E
Reedsport, WR-M
Wheeler, WR-E
Gold Hill, WR-M

Camp Sherman, ER-B
Brothers, ER-B
Halfway, ER-P

Spray, ER-P

Lyons, WR-S

Project Completed - Grant paid in full

Project Completed - Grant paid in full

Project Completed - Grant paid in full

Project Completed - Grant paid in full

Project Completed - Grant paid in full

Project Gompleted - Grant paid in full

Project Completed - Grant paid in full

Project Completed - Grant paid in full

Project Compieted - Grant paid in full

Project Completed - Need doc for final pmt

Project Completed - Grant paid in full

Project Gompleted ex CU - Final pmt not yet paid
Project Completed ex CU - Grant paid in full

Project Completed ex CU - Final pmt not yet paid
Project Completed ex CU - Grant paid ins full

Project Completed ex CU - Need doc for final payment
Project Completed ex CU - Grant paid in full

Project Completed ex CU - Grant paid in fuli

Project Completed ex CU - Grant paid in full

Project Completed ex CU - Final pmt not yet paid
Project Underway

Project Completed ex CU - Final pmt not yet paid
Project Underway

Project Underway

Project Completed ex CU - Final pmt not yet paid
Project to begin 4/95

Project to begin ASAP

Project to begin 4/95

Project to begin 3/95

Project 1o begin 2/95 Precon meeting has been held
Project to begin 3/95 Precon meeting has been held
Project to begin 3/95 Precon meeting has been held
Project to begin 10/95

Project to begin 2/95 Precon meeting has been held
Project to begin 2/95 Precon meeting has been held
Project to begin 3/95

Project Underway

Project to begin 3/95

Project to begin 3/95 Precon meeting has been held
Project to begin 3/95

Project to begin 5/95

Project to begin 2/25 Precon meeting has been scheduled
Project to begin 3/35

Project to begin ASAP

Project to begin 2/95 Precon meeting has been held
Project to begin ASAP

Project to begin 3/95 Precon meeting has been held
Project to begin 4/95
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POTENTIALLY ELIGIBLE TIER 4 FACILITIES

FACILITY NUMBER AND NAME

1 192

2 10333

3 7630

4 6536

5 6323

&6 1M1

7 623

8 8714

g 5242
10 §217
11 9221
12 529
13 9360
14 5323
15 4772
16 391
17 12238
18 3600
19 1460
20 4070
21 610
22 10762
23 5360
24 5177
25 5673
26 9359
27 5628
28 2811
29 149
30 6073
31 10737
32 1208
33 11061
34 142
35 3966
36 9924
37 9768
38 580
39 7262
40 10024

Farewell Bend

Terry’s Repair & Gas
Elderbertry inn

Westmart Foodstore
Gearhart Texaco
Runyon's

River Town Store
Remote Store/Post Office
Dora Store

Post General Store’
Art's Place

Millican Trading Post
The Gas Station
Fatland’s, inc.

Jackson Mini Station
OK Garage

Southfork Gas & Minimart
Seneca Grocery

Boyer's Cash Store
Granite Store
Wagontire Station
Fields General Store
Frenchglen Mercantite
Hampton Station
Prospect Village Service
Wilderville Automotive
Galice Store

Wimer Market

New Beatty Store
Mountain High Service
Crater Lake-Mazama
Saddle Mountain Grocery
Christmas Valley Market
Chewaucan Garage
Silver Lake Chevron
Adel Store

Marcola Kitchen & Gas
Alvadore Store

Hotton Market

Siletz BP

APPENDIX 9

UST FINANCIAL ASSISTANCE PROGRAM
JANUARY 1995

CITY COUNTY FACILITY NUMBER AND NAME
Huntington Baker 41 9830 Tidewater Service
Monroe Benton 42 223 Kirk's BP
Seaside Clatsop 43 8508 The Mechanic
Westport Clatsop 44 5784 FEldon Townsend
Gearhart Clatsop 45 9932 Vilsmeyer Grocery
Birkenfeld Columbia 46 615 Coleman Service
Columbia City Columbia 47 9601 Juntura One Siop
Remote Coos 48 10213 Lake Owyhee Resort
Myrtie Point Coos 49 9824 Rome RV & Cafe
Post Crook 50 5920 Blondie's Market
Prineville Crock 51 1213 Wilco Farmers
Millican Deschutes 52 3840 Ball Bros. Chevron
Eikton Douglas 53 9669 lone Gas Service

~ Condon Gilliam 54 3110 Dan’s Auto Repair
Canyon City Grant 55 542 J & J Minimart
Long Creek Grant 56 1506 Beaver Texaco
Dayville Grant 57 1511 Bayside Gardens Texaco
Seneca Grant 58 222 Dave May Chevron
Monument Grant .59 5393 Helix Welding
Granite Grant 60 9753 Dan's Ukiah Service
Riley Harney 61 6539 Echo Mobil Staticn
Fields Harney 62 8953 Dale Store
Frenchglen Harney 63 9848 Crazy Carl’s Blue Mtn Lodge
Hampton Harney 64 185 Murdock’s Service
Prospect Jackson 65 9836 Summerville Store
Wilderville Josephine 66 237 Imbler Market
Merlin Josephine 67 10678 Troy Cafe
Wimer Josephine 68 1508 Goebel's Texaco
Beatty Klamath 68 10112 Imnaha Resort
Sprague River . Klamath 70 8173 H & H Auto Service
Crater Lake Klamath 71 4303 Antelope Store & Cafe
Kiamath Falls Kiamath 72 10411 Pine Hollow Lakeside Resort
Christmas Valley Lake 73 4138 Walter's Corner
Paisley Lake 74 8619 Dufur Texaco
Silver Lake Lake 75 6386 Wright Chevron
Adel Lake 76 247 Schee's Grocery
Marcola Lane 77 268 Charles Terry’s Service
Alvadore Lane 78 273 Senz Auto
Horton Lane 79 9662 Gonzales Service
Siletz Lincoln 80 190 T J’'s Super Service

CITY COUNTY
Waldport Lincoln
Halsey Linn
Scio Linn
Lacomb Linn
Brogan Malheur
Harper Matheur
Juntura Malheur
Nyssa Malheur
Jordan Valley Malheur
Donald Marion
St. Paul Marion
Turner Marion
fone Morrow
Moro Sherman
Rufus Sherman
Tillamook Tillamook
Nehalem Tillamook
Rockaway Tillamook
Helix Umatilla
Ukiah Umatilla
Echo Umatilia
Dale Umatilla
Meacham Umatilla
North Powder Union
Summerville Union
Imbler Union
Troy Wallowa
Wallowa Wallowa
Imnaha Wallowa
Mosier Wasco
Antelope Wasco
Wamic Wasco
Maupin Wasco
Dufur Wasco
Fossil Wheeler
Mitchell Wheeler
Dundee Yambhill
Yamhill Yamhifl
Dayton Yamhill
Sheridan Yambill




Environmental Quality Commission
[! Rule Adoption Item

[0 Action Item Agenda Ttem G
X Information Item March 3, 1995 Meeting
Title:

Informational Report: Environmental Partnerships for Oregon Communities

Summary:

The purpose of this report is to provide the Commission the opportunity to review the
status of implementation of the Environmental Partnerships for Oregon Communities
(EPOC) pilot projects in Nyssa, Powers, and Rainier.

A Mutual Agreement and Order (MAO) has been signed by the City of Nyssa, the
Oregon Health Division/Drinking Water Program and the Department. The MAO
addresses wastewater, drinking water and underground storage tank compliance issues.
The Nyssa MAOQ is the first multi-media, multi-agency order for a city using the EPOC
approach. The order reflects community involvement in prioritizing compliance issues,
and flexibility in how compliance in all areas of known violations is to be achieved by
the city. Similar MAOs are being prepared for Powers and Rainier.

The Nyssa order is the first of its kind in the country, and will be subject to unsolicited
review by EPA and other parties interested in compliance flexibility.

The major innovations in the EPOC project are the collaborative process by which the
MAO is reached, and the multi-media, multi-agency scope of the MAOs. EPOC
represents a significant learning experience for the Department and other agencies
involved. The potential for better enabling small local governments to achieve
compliance is being demonstrated by the pilot projects, and the EPOC approach is being
extended to other cities across the state.

Department Recommendation:

It is recommended that the Commission accept this report, discuss the matter, and
provide advice and guidance to the Department as appropriate.

_

Report Author D1v1310n Administrator Diréctor

2/14/95
tAccommodations for disabilities are available upon request by contacting the Public
Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).




State of Oregon
Department of Environmental Quality Memorandum’

Date: February 15, 1995

To: Environmental Quality Commission
From: Lydia Taylor, Interim Director %7 %527 L
Subject: Agenda Ttem G, March 3, 1995 EQC Meeting

Environmental Partnerships for Oregon Communities (EPOC) Program

Statement of Purpose

The purpose of this report is to provide the Commission the opportunity to review and
comment on the status of implementation of the Environmental Partnerships for Oregon
Communities pilot projects in Nyssa, Powers, and Rainier.

A recently completed EPA report, "Case Study Assessments of Community Environmental
Compliance Flexibility: Environmental Partnerships for Oregon Communities, and Idaho
Small Community Mandates Pilot Projects”, suggests that the EPOC effort is an excellent
example of an innovative program that works with communities to address environmental
management issues. A copy of the report’s Executive Summary is provided for the
Commission’s review (Attachment A).

Background

A fact sheet describing the EPOC program, an outline of the partnership process and a flow
chart are included as Attachment B. The EPOC process has been developed by staff over the
past year through working with Nyssa, Powers and Rainier.

A Mutual Agreement and Order (MAO) has been signed by the City of Nyssa, the Oregon
Health Division/Drinking Water Program and the Department. The MAO addresses
wastewater, drinking water and underground storage tank compliance issues. A summary of
the environmental compliance issues, and the schedule for achieving compliance, are
described in Attachment C.

The City of Powers is reviewing a draft MAO with formal City Council action expected in
April. The MAO is on public notice, and a public hearing is scheduled for March 23 in

*Accommodations for disabilitics are available upon request by contacting the
Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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Powers. The City is operating under enforcement orders for both the drinking water system
and the wastewater treatment facilities. A draft summary and schedule for achieving
compliance are described in Attachment D.

EPOC staff have been working with the City of Rainier for a shorter period of time, since
late 1994. The Rainier pilot is benefitting from the experience and process developed with
the other two pilot cities. A preliminary evaluation of environmental requirements that apply
to Rainier, and related compliance concerns, has been completed and is with the City for
review and discussion. Public participation and discussion about priorities for compliance
are just starting in the community. A MAO is expected to be completed in mid-year.

The EPOC staff have worked more closely with another partner, the Oregon Economic
Development Department, on the Rainier project. This pilot is identifying additional
opportunities for better coordination between small city planning and economic development
efforts and environmental requirements. This may lead to EPOC focusing additional effort
on small cities that are faced with compliance issues and are simultaneously planning for
economic development.

Authority of the Commission with Respect to the Issue

The Nyssa MAO is the first multi-media, multi-agency order for a city using the EPOC
approach. The order reflects community involvement in prioritizing compliance issues, and
flexibility in how compliance in all areas of known violations is to be achieved by the city.

The order is the first of its kind in the country, and will be subject to unsolicited review by
EPA and other parties interested in compliance flexibility. The EQC needs to be aware that
EPOC orders are different from traditional DEQ {and EPA) orders for municipalities, and
may be subject to challenges.

Alternatives and Evaluation

The EPOC program represents one of the first attempts nationwide at exploring legal
mechanisms to allow for structured community input and prioritization into the enforcement
process, and compliance flexibility in meeting existing environmental regulations.

The Department’s current direction is to continue to pursue flexibility options for small cities
that can lead to achieving compliance with environmental requirements. This path continues
to move the agency away from what has been historically a media-by-media regulatory
approach for municipalities that are in violation of environmental regulations.

Summary of Public Input Opportunity

The EPOC Citizens Advisory Committee met four times during 1994 to advise the
Department on the development and implementation of the EPOC pilot program,
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Numerous public meetings have been conducted in Nyssa, Powers and Rainier to discuss the
EPOC approach and the compliance issues in those cities. The comments from these cities
have also been used in shaping the program.

Conclusions

The major innovations in the EPOC project are the process by which the MAO is reached,
and the multi-media, multi-agency scope of the MAOs. EPOQC represents a significant
learning experience for the Department and other agencies involved. The potential for better
enabling small local governments to achieve compliance is being demonstrated by the pilot
projects, and the EPOC approach is being extended to other cities across the state.

Intended Future Actions
The Department is taking steps to start the EPOC process with two other cities immediately.

Also, the EPOC partners are taking an active role in working with cities that are funded
through the U.S. Forest Service and the Economic Development Department to complete
community assessments (Strengths, Weaknesses, Opportunities and Threats analyses) and
strategic plans for community/economic development. Oakland is the first city to receive a
wastewater/drinking water infrastructure assessment through the EPOC program for use in
the city’s planning process. Other infrastructure assessments are being planned.

A "Guide to State Environmental Requirements for Small Governments" has been developed
by the EPOC staff at the request of the EPOC Citizens Advisory Committee. The guide will
be a valuable resource for local government officials, administrators and staff, and will be
available for distribution in the spring of this year.

Department Recommendation

It is recommended that the Commission accept this report, discuss the matter, and provide
advice and guidance to the Department as appropriate.

Attachments

A. Transmittal memo and Executive Summary, "Community Environmental Compliance
Flexibility: Case Study Assessments in Idaho and Oregon", US EPA, Office of
Policy, Planning and Evaluation, January 1995.

B-1. Environmental Partnerships for Oregon Communities (EPOC) Fact Sheet.
B-2. EPOQOC Team Process.
B-3. EPOC Flow Chart.
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C. City of Nyssa/EPOC Summary: Compliance with Public Health & Environmental
Requirements

D. DRAFT: City of Powers/EPOC Summary: Compliance with Public Health &
Environmental Requirements

Reference Documents (available upon request)

City of Nyssa, Mutual Agreement and Order.
City of Nyssa, Implementation Plan for the Mutual Agreement and Order.

Final Report, "Community Environmental Corﬁpliance Flexibility: Case Study Assessments
in Idaho and Oregon", US EPA, Office of Policy, Planning and Evaluation, January, 1995.

Approved: Sﬁ
Section: y& A M
Division: e zred %

Report Prepared By: Peter Dalke
Phone: 503 229-5588

Date Prepared:  February 9, 1995

e:\wpS1iepoc.eqc
2/9/95




' " 'VlSlted four -of the seven pilot:communities.-and lntervrewed local

ATTACHMENT A ‘
DEPARTMENT OF ENVIRONMENTAL QUALITY.

0 Sy - ‘ ‘ RECEIVED

B . UNITED STATES ENVIRONMENTAL PROTECTION AGENCY _
A,M\o‘: WASHINGTON, D.C. 20460 JAN 27 1995
q‘l_ 1&0« : '

e JAN 23 95 ‘

C NORTHWEST REGION
OFFICE OF
POLICY, PLANNING AND EVALUATION
MEMORANDUM -
SUBJECT: Final Report -- "Community Environmental Compliance

Flexibility: Case Study Assessments in Idaho and

- Oregon” : f -
FROM ; David M. Gardiner EE£E§%§J~’*QQ ji;

Agsistant Administrator

TO: The Administrator
The Deputy Administrator
Assistant Adwministrators
General Counsel
Associate Administrators
Regional Administrators

I would like to commend to your attention the attachsad
repcrt,. "Community Environmental Compliance Flexibility: Case
Study Assessments in Idaho and Oregon" prepared by OPPE’s Program
Evaluation Division. This report describes, analyzes and

. assesseg the attempts of two States to provide flexibility to
local governments in complying with Federal and State
environmental mandates through the identification of community
priorities .and the development of legally binding multi- medla
agreements.

There is much to be learned from these pilot projects. They
are excellent examples of innovative, place-based environmental
management. These projects utilize "bottom-up" approaches --

extensive stakeholder analysis and public participation -- to.
ensure maximum consideration for community values in the
prioritization precesg. Effective working partnerships were

formed between municipalities, State . environmental and health -
agenc1es,,and-at least gix federal agencies (including EPA).

" The report documents the implementation of these pilots,
. compares. and contrasts their methodologies, and raises policy
issues related to their implementation in'order to inform
féderal; "State, and local environmental officials -who may _
‘initiate’ 81m11ar efforts.  In preparing this report, OPPE staff1

elected and appointed:officials’ as well: as-staff of the. State'
agencies: . This work was. carried cut withh the cooperatlon and
a551stance of Reglon 10 -and the two States :

a-1
@Q Printed on Recycied Paper .~
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Attachment f, -:-;\

A ATTACHMENT &
I know you will find this information informative, and the

_policy issues provocative. Should you have any.
" questions/comments or desire a briefing on this work please”

',contact Len Fleckenstein, Acting Director of the Program
-;Evaluatlon DlVlSlon, at -(202) 260 5333.

Députy'Regional-AdminiStrators

Office Directors, OAR, OPPTS, CSWER, OW
Regional Office Divisicn Directors

Regional Office Small Community Coordinators

- Local Government Advisory Group Members

Smail Towns Task Force Members




SEPA

ATTACHMENT A

United States Palicy, Planning,  EPA230-R-95-001
Environmental Protection ~ And Evaluation . January 1995
- Agency (2134) g

Community Envircnmental
Compiliance Flexibility:
Case Study Assessments
In ldaho And Oregon




’ ATTACHMENT A

Community Environmental Compliance Flexibility:

Case Study Assessments in Idaho and Oregon

Prepared by:

‘Lynda S. Dowling
" Louis Sweeny ,

Andy Spielman (Project Manager)

Len Fleckenstein (Project Advisor)

Elvira Dixon (Project Secretary) -
Program Evaluation Division
- - Office of Policy, Planning and Evaluation
United States Environmental Protection Agency

 Jamuary 24, 1995
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ATTACHMENT A

1. - EXECUTIVE SUMMARY

BACKGROUND

In June of 1994, the Program Evaluation Division (PED) of EPA’s Office of Policy,
Planning and Evaluation (OPPE) was asked by EPA Region 10, Idaho Division of ;
Environmental Quality (IDEQ), and Oregon Department of Environmental Quality (ODEQ)
to assess their experiences as the first two States to unplemcnt comumunity environmental
comphance flexibility projects. )

In accepting this requcst OFPE’s hupe was v beller understand the opportunitics and
barriers tc providing additional flexibility to local governments through setting priorities
among mandates and developing enfon:eable multi-media compliance schedules. This réport
analyzes issues related to multi-media, place-based" (i.e., community specific) |
environmental management; as well as issues of pam:iership and coordination arnong agencies
of State governments, and between agencies of federal, State, and local governments. The
report is designed to share lessons learned with EPA staff, the two States engaged in this
work, as'well as with other States who might be interested in pursuing similar projects.

Information presented in this report was developed through extensive interviews with
pilot project staff and mapagement in both States; site visits and discussions with elected and
appointed officials in participant communities; and OPPE participation in pilot project
planning meetings in Idaho, Oregon, and the Seattle office of EPA Region 10.

It is important fo_ note that this effort represents an early-look at the implementation of
these pilot projects. The pilots are not completed in any community. Idaho has not reached
the stage of attempting to sign compliance agreements with any community, and Oregon has
thus far reached that stage with the first of three communities. Much has been accomplished
in the pilot communities; however, impleméntation was still in progrcss in both States at the
lime that this report was written.

' THE IDAHO 'and OREGON PILOT PROJECTS

“On the surface the two pilot programs are remarkably similar. Each involves a
- partnership between small communities and State DEQs working to diagnose environmental
concerns and compliance status, involve and educate the public, discuss and broadly rank
- ‘community priorities, and develop a. legally enforceable compliance agreement. A closer
look, however, reveals key differences i he appruach cach State is taking o implemen its
.pilot program. What follows is a description of each approach.
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Idaho Small Community Mandates Filot Project

" Four Idaho communmnities are participating in the project, all of which are located in
South Central Idaho, along the Spake River and Camus Praine. ‘They are Hagerman,
Gooding, Fairfield, and Jerome. These four communities were "self-selected” as they.
approached the Idaho Rural Development Council GRDC) and the Governor with a proposal
for this project as a means to address "overwhelming unfunded mandates...and rural
communities’ infrastructure needs.” '

The IDEQ approach is 10 work in partnership with a number of state and federal
agencies. These include the Wood River-Resource Conservation District. the Idaho -
Department of Commerce, the University of Idaho Department of Agricultural Economics

- and Rural Sociology which conducted economic analysis, the US Forest Service which
provided planning -grants, e Natjonal Park Service which provided other planning support,
and EPA Region 10 which gave funds to carry out the project. IDEQ set up three adusory
comumittees to carry out their work. -

The scope of the Idaho pilots inchides federal and State mandates (both environmental
and non-envirdnmental) as well as other non-mandated community funding priorities.
Through a series of community meetings, members of the public, civic leaders, and city
officials will prioritize actions and expenditures. To the extent that these include
environmental mandates, IDEQ may. propose 2 formal extended compliance agrecrncnt
between their agency, the City, and potentially EPA.

- ﬁnw‘romne-rztcif Partnerspips for Oregon Communities

" Three Oregon cities have been selected to participate in that State’s pilot program.

They include: Nyssa in eastern Oregon on the Idaho border; Powers in the southwest’
‘bordering the Siskiyou National Forest; and.Rainier, northwest of Portland along the
Columbia River. .These three comnmunities were selected as pilot communities from
applications received in response to a DEQ announcement published by the Oregon League

- of Cities. Cities were selected based upon a series of criteria which included: non-
compliance with major environmental mandates, diverse environmental fac111t1es economic
dcvelopmcnt goals, Gengraphlc. Iocancm and size.

ODEQ waorks in close partnership with o other State agencies—the Qregon Health
Division, and the Oregon Fronomic Development Department. EPA Region 10 has not been
asked to play an active role in working with the communities. However, as is the case with
Idaho, EPA Region 10’s Small Communities Program provides substantial assistance to the
program through, among other ways, the facilitation of a regional working group.

The scope of the Oregon pilots includes only environmental mandates. Priogity
. actions and expenditures are established jointly by members of the public, civic leaders, and
city officials working together with DEQ and Health Division staff. The end result is a
formal, legally bmdmsz comphance agreement between the two State agencies and the City.
A-6

iv
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PRINCIPAL FINDINGS

The two States pilot projects raise important policy issues for EPA, as well as Other

States considering such programs, These include:

1.

. Policy Issues

Tnter-gavernmental Relations -- Is the concept of community environmental
compliance flexibility as it is being developed in Idaho and Oregon a viable concept .
for achieving compliance within the federal regulatory framework, and improving
inter-governmental relationships? . .

Public Participation ~- What t{r:pe and amount of public interaction and access should
these projects inclade?

Prioritization Processes -- Who should be making decisions regarding a community’s
priorities? To what extent should these decisions be risk-based? To what extent

' should environmental priorities vie with non-environmental priorities?

The Legal Agreement — What type of compliance agreemerﬁ balances the ability to

. provide reasonable flexibility o local governments with EPA’s respoansibilities to

ensure compliance with statutes?.

The Role of EPA -- How can EPA's role as a facilitator of these projects be further

defined? Does this role vary depending on the status of program delegations or other
issues?

Conclusions

States interested in considering municipal compliance flexibility programs can learn

from the.approaches and early implementation experiences of Idaho and Oregon. -

These pilots are examples of community—baséd environmental management' and

. planning and are cxtremcly illustrative of the need to establish partnerships among the
‘many entities concerned with, and acnvely involved in, environmental decision-

making at the local level,

Beeyuse U pilots are su deperdent on cooperation between Joval, State, and federal
agencies, clear support for these efforts from senior management within those
agencies is vital to their success. - :

These pilots require skills and investments cutside.the tradttzonal Tole of regulatory
agencics, ¢.g., fzcilitation and . .community organizing.
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ATTACHMENT A
The practicality of the State regulatory agency as the hub of broad-based ‘commimi.ty
planning (i.e., not limited to envirommental issues) is questionable.

Ambiguity on the part of EPA about how it may react to the agreements represents both
a serious barrier and an opportunity for States in implementing these pilots.

The concept of community envirommental compliance flexibility offers significant

‘potential for bewer epabling small local goveriunents w achieve compliance. The

plojects offer valuable insight into opportunities for improving state and federal agency
working ‘relationships with local governments. The Idaho and Oregon projects should .
continue to be monitored by EPA as models, both to further assess what barriers and
opportunities exist within EPA to providing additional flexibility to local governmenus
and 10 evaluare e a5 apprvach 10 place-based environmental planning.

"Because naticnal regulatory standards are usually established using risk-based decisions,

EPA has historically sought some degree of risk-based decision-making in communicy
priority setting. Traditional risk analysis does not appear to be a predommant tocl .
utilized by either State DEQ in their priority setting methodologles
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A New Approach To Solving
Environmental Problems

The Oregon Department of Environmental
Quality (DEQ) and the Oregon Health
Division have developed a new approach to
assist small communities faced witha
multitude of new and more stringent state and
federal environmental regulations.

Environmental Parinerships for Oregon
Communities is a state program that can help
communities comply with mandates for
wastewater treatment, safe drinking water,
solid and hazardous waste management and air
quality. The Environmental Partnerships
program presents a unique opportunity for a
community-based cooperative approach to
addressing environmental mandates.

Small communities have few administrative
and technical staff to assess problems, and
limited financial resources to meet
requirements. Non-compliance with mandates
results in costly fines, and poses risks to public
health, ecosystems, and quality of life. Non-
compliance also hinders the community’s
ability to sustain and expand local economies.

The Environmental Partnerships teams,
including representatives from state agencies
and local government, will work together with
local citizens to define environmental
problems, evaluate public health and ecological
risks, and determine the relative urgency for
solving each problem. After the problems are
prioritized, a legally binding agreement

outlining a schedule for addressing the
problems will be negotiated between the state
agencies and the community.

Program Goals

The goals of the Environmental Partnerships
program are:

= To establish multiple-agency environmental
teams to work with small communities.

* To help communities identify, define,
evaluate, and prioritize mandates.

* To inform local citizens about environmental
requirements and involve them in the decision-
making process.

* To negotiate an enforceable agreement and
schedule for achieving compliance.

Public participation and input are important
components of the program. Citizen input is
coordinated between the state agencies, city
administration, local elected officials and
community leaders.

Participation in the program does not relieve
the community from compliance, but rather
provides a process for prioritizing problems to
proactively plan and budget for compliance.

The Environmental Partnerships' pilot proiects
have been established with Nyssa in Eastern
Oregon near the Oregon-ldaho border, Powers
in the Siskiyou Mountains of southwestern
Oregon, and Rainier on the Columbia River.

DEPARTMENT OF ENVIRONMENTAL QUALITY
811 S.W. SIXTH AVENUE « PORTLAND, OREGON 97204

Y
&
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For more information about Environmental
Partnerships contact:

Jan Renfroe, Sharon Morgan or Pete Dalke,
Environmental Partnerships Project
Coordinators, Oregon Department of
Environmental Quality, 2020 S.W. 4th
Avenue, Suite 400, Portland, OR 97201.
People may also call (503) 229-5263 or toll
free in Oregon 1-800-452-4011. People with
hearing impairments can call DEQ's TDD at
(503) 229-6993.

Accessibility Information

This publication is available in alternate format
(e.g. large type or braille) by calling DEQ
Public Affairs (503) 229-5766 or the above toll
free or TDD numbers.

September 1994



ATTACHMENT B
ENVIRONMENTAL PARTNERSHIPS for OREGON COMMUNITIES
TEAM PROCESS

The EPOC process consists of a series of phases, or steps, to be carried out by a multi-agency team comprised
of the Department of Environmental Quality (DEQ), Oregon Health Division (OHD), the Oregon Economic
Development Department (OEDD) and the City. Some phases will overlap or perhaps be revisited during the
process; however, the EPOC team, as well as the process, shall remain flexible throughout the project.

Steps in the EPOC project:

DIAGNOSIS/ASSESSMENT: ‘

In a joint effort between the community and the participating state agencies, the DEQ and OHD wil
perform a diagnostic review of the City’s compliance status with all potential environmental
requirements. The diagnosis will ensure that all relative requirements are addressed in the context of
this project. '

EVALUATION:

During the evaluation, the DEQ, OHD and OEDD will assist the City in determining the ecological,
public health and financial significance associated with complying with the environmental requirements.

The EPOC team will also help the City define its administrative and technical capab111tles in the context
of achieving compliance with the requirements.

PUBLIC INVOLYEMENT/PARTICIPATION: :

The state agencies will work with the community as needed to develop an effective mechanism for
providing public information and education, as well as eliciting input from community residents and
other interested parties. {The Rural Development Initiatives will assist with this phase as appropriate.)
This component of the project will be especially important during the urgency analysis phase.

URGENCY ANALYSIS:

In this phase, the state agencies will assist the City to prioritize actions required to achieve compliance
_ with the environmental mandates as defined during the evaluation. In general, the EPOC’s philosophy

is to allow the City to make these priority decisions based on sound information obtained during the

diagnostic, evaluation and public participation phases of the project.

WRITTEN AGREEMENT: - o
The EPOC team will coordinate the development of a written agreement between the City, OHD and
DEQ called a Mutual Agreement and Order (MAQ). The MAO is a legally binding document that will
include a time schedule for addressing the mandates and other environmental problems facing the
community.

IMPLEMENTATION:
Implementation of the MAO will likely be accomplished by regional staff within DEQ and OHD. A .
staff person from the EPOC project will continue to track progress and prov1de techmcal assistance and
support.

e:\wp31\epocisteps REVISED 10-18-94
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ATTACHMENT C

CITY OF NYSSA

ENVIRONMENTAL PARTNERSHIPS for
OREGON COMMUNITIES

SUMMARY

COMPLIANCE WITH PUBLIC HEALTH &
ENVIRONMENTAL REQUIREMENTS

ENVIRONMENTAL PARTNERS
City of Nyssa Oregon Health Division Oregon Department of Environmental
Quality
Gordon Zimmerman Tom Johnson - Portland Dick Nichols
Dave Leland - Portland Pete Dalke

Gary Burnett - Pendleton Sharon Morgan




ATTACHMENT C

INTRODUCTION

The Environmental Partnerships for Oregon Communities (EPOC) is a lottery funded pilot
project established to assist small communities in coordinating the multiple environmental
requirements facing them. The scope of the project involves informing communities about the
State and Federal environmental requirements, identifying areas of non-compliance with those
requirements and establishing a schedule for achieving compliance. The result of compliance
will be a viable community that is more protective of its public health and the environment.

The EPOC team includes the City of Nyssa, Oregon Health Division (OHD) and the Department
of Environmental Quality (DEQ). The project also involves the Oregon Economic Development
Department (OEDD), which administers loans/grants for constructing wastewater treatment
facilities and drinking water systems,

The basic premise behind EPOC is the understanding that small communities frequently do not
have the financial and administrative capacity to simultaneously address all the multiple
environmental requirements. Participation in EPOC allows Nyssa to work with the State
agencies to identify the requirements, prioritize the actions necessary to achieve compliance, and
establish a flexible schedule for achieving compliance in a reasonable amount of time.
Participation in the project is not intended to relieve the City of complying with the
requirements.

Since January 1994 EPOC has evaluated the City’s compliance status with six State and Federal
environment programs. Those six programs are: the Drinking Water Program (administered by
the OHD); Wastewater Treatment Facilities, Underground Storage Tanks (USTs); Hazardous
Waste; Solid Waste; and Air Quality (the latter five administered by the DEQ).

The City has made significant strides in complying with the requirements, particularly with the
drinking water system and wastewater treatment facility. However, areas where non-compliance
were noted include: the discharge from the wastewater treatment plant does not always receive
adequate treatment; monitoring of the gasoline leak that occurred at the City Shop from an UST
has not been completed; and four groundwater drinking water wells may be directly influenced
by surface water.

There do not appear to be any on-going air quality standards violations in Nyssa. The City does
receive odor complaints; these complaints coincide with operations at The Amalgamated Sugar
Company. Solid waste is currently handled by Malheur County and properly disposed of at the
Lytle Boulevard Landfill. A hazardous waste technical assistance visit was conducted of the City
Maintenance Shop by DEQ staff. A few problems were noted regarding the storage and
handling of used oil and the cleanup of gasoline contaminated soil. These issues were addressed
by the City and are no longer a concern. Therefore, because compliance with the air quality,
solid waste and hazardous waste requirements is occurring, these programs are not included in
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ATTACHMENT C
the scope of the EPOC project.

During September 1994, Gordon Zimmerman, Nyssa City Manager, conducted informational
meetings about Nyssa’s participation in EPOC. The purpose of the presentations was twofold:
1) to inform the public about the EPOC project and the City’s compliance status with the
environmental requirements, and 2) to solicit public input for prioritizing the necessary actions
required to achieve compliance.

The final product of this pilot project is a formal, legally binding agreement called a Mutual
Agreement and Order (MAQO). The Agreement is between Nyssa and the State agencies and
includes a schedule for completing the actions necessary to achieve compliance with the
environmental requirements. Agreeing to the schedule in the MAO reflects the City’s
commitment to address the issues identified. Fines can be assessed by the State agencies should
the dates in the MAO be missed, unless Nyssa can show that the reason(s) for the missed date(s)
is beyond their control.

The draft MAO will be placed on Public Notice in November and a Public Hearing will be
conducted on December 13, 1994, in Nyssa prior to the monthly City Council Meeting. The
MAO will be available for public review and comment during the Public Notice period.
Comments regarding the MAQ can be submitted to Nyssa City Hall or DEQ until December 16,
1994. If you would like to receive a copy of the draft MAO for review or would like more
information about the EPOC project, please contact one of the people listed at the end of this
document.

The following is a summary of the compliance issues discussed in the MAO.

WASTEWATER TREATMENT FACILITIES

The City discharges treated wastewater {effluent) year-round to the Snake River. Presently, due
to inadequate treatment, the City’s effluent occasionally violates water quality standards in the
River and exceeds required limitations. Sludge, generated by the treatment of the wastewater,
at times has not been treated properly prior to applying it on land. Furthermore, the collection
system pipes, which transport the wastewater to the treatment plant, are old and deteriorating.

Humans exposed to wastewater that has not been adequately treated have an increased likelihood
of contracting a water borne disease (gastrointestinal). Improper sludge handling exposes
humans to pathogens. Deteriorating sewer lines can collapse, as did the line on King Street,
which exposed humans to raw sewage and potentially contaminated one of the City’s drinking
water wells.

Furthermore, potential businesses or residents that want to move into the area, may look

REVISED 11-02-94 C3




ATTACHMENT C

unfavorably on these risks. A wastewater treatment facility needs to adequately collect, treat
and dispose of the City’s wastewater, and at the same time maintain sufficient capacity in the
collection and treatment systems to accommodate growth and additional connections.

The City has received a grant to evaluate the collection system. A TV camera has taken pictures
of the sewer lines to locate cracking pipes. Once identified, these failing pipes can be replaced.

The City received a second grant to analyze the wastewater treatment system itself. The City
will evaluate the components of the plant, as well as the treatment process, Two reports are
scheduled to be completed during the first quarter of 1995 and will include alternatives for
upgrading the treatment plant in order to be in compliance. When these reports are completed,
Nyssa will be able to prioritize the actions required to achieve compliance with the
envircnmental requirements.

DRINKING WATER SYSTEM

The source of drinking water for Nyssa is from six shallow groundwater wells. The existing
drinking water system has insufficient water reserves to adequately supply drinking water to the
customers, and at the same time provide sufficient fire protection within Nyssa city limits.
Water rationing occurs during the summer.

The interior wall of the elevated 100,000 gallon storage reservoir was painted with a lead based
paint. That paint is peeling and could eventually cause increased levels of lead in the water
supply if not corrected.

Nyssa has received a loan/grant combination to upgrade the drinking water system. In
November 1992 the citizens passed a bond measure to help pay for the improvements. The
upgrades will include an improved distribution system; 4 new wells drilled adjacent to the 4
wells along the Snake River; additional wells drilled; and metering of all customers. The
improvements are scheduled to be completed by the summer of 1995.

All the wells that serve the Nyssa water system are relatively shallow (45 - 60”) and tap an
aquifer (underground water) that is unconfined. An unconfined aquifer is one that does not have
an impenetrable layer above it. As a result, when the wells are producing water, there is the
potential that the wells could be drawing in surface water, if a surface water body is close by.
This could be the case with the four drinking water wells located on the banks of the Snake
River.

Generally, groundwater is free of disease-causing organisms such as bacteria, viruses, and
protozoans. This is because these organisms have been filtered out and otherwise eliminated as
the water moves through the ground. Sometimes, however, if wells are located near a surface
water, such as the Snake River, the wells will draw in water from the surface water. If this
happens, then there is less opportunity for the disease-causing organisms to be filtered out and
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eliminated before the water enters the well and is pumped into the water systems.

Some of the disease-causing organisms will be killed by chlorine disinfection; however, others,
such as Giardia, are very hardy and can survive disinfection., For this reason, Federal drinking
water requirements are more stringent for systems that use surface water as their source of
drinking water supply.

Nyssa currently does not filter its drinking water because the water is from a groundwater source
rather than a surface water source. Filtration of groundwater is not generally required under the
State Drinking Water requirements. However, the City will be required to conduct additional
sampling of the four wells along the Snake River to determine if the wells are directly influenced
by surface water, and therefore, more likely to have organisms, such as Giardia, present.

If it is determined that the groundwater wells are directly influenced by surface water, then the
requirements for a surface water source will apply to Nyssa’s system and additional treatment
of the drinking water will be required.

UNDERGROUND STORAGE TANKS

The City removed two underground storage tanks from the City shop in 1989 after a gasoline
leak was discovered. Because it was believed that the leak may have contaminated the
groundwater in that area, four monitoring wells were installed. The results of the monitoring
well samples indicated no detection of gasoline contamination in the three down gradient wells
and a small amount in the up gradient well. After more investigation, it was believed that the
up gradient well could have been contaminated by a different leaking gasoline tank located
offsite,

The groundwater monitoring wells still exist, but no further sampling has occurred since 1989.
Further monitoring is required to ensure that contamination does not exist or has not migrated
off-site. To officially close-out a site, the DEQ requires that one year of quarterly sampling
occur (all wells sampled every three months for one year), and that all sample results indicate
no contamination or contamination below the required limitation.

Monitoring USTs is important because a leaking tank can contaminate the groundwater, as well
as surface waters.

Establishing the Compliance Schedules
The City reviewed and discussed the draft MAO at their October 11, 1994, City Council

Meeting. During a meeting held October 14, 1994, the City and DEQ staff negotiated the MAO
compliance schedules. The dates were established as follows:
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Wastewater Treatment Facility:

The two wastewater treatment facility reports are due February 28, 1995, based on the
engineer’s estimated time for completion,

If recommendations in the Operations/Maintenance Report allow the City to achieve compliance
within six months after DEQ approves the Report, then the City shall carry out those
recommendations. If, however, the Report recommends upgrading the facility in order to
achieve compliance, then the City will be granted 3 1/2 years to develop a Facilities Plan and
complete the necessary improvements. This schedule is reasonable and has been an acceptable
time frame used for other Oregon communities faced with upgrading their treatment facilities.

Drinking Water System

A cross-connection inspector shall be hired by July 1, 1995. This date coincides with the
proposed completion of the drinking water system improvements, and is the beginning of a new
fiscal quarter, allowing the City time to address any budgetary concerns.

The City is in the process of upgrading the drinking water system, with the improvements
scheduled to be completed July 1995. The upgrades include establishing a different water
source, which may involve installing new wells along the Snake River and abandoning the
existing wells #1 through #4. The City requested that the microscopic particulate analysis
(MPA) sampling be postponed until the new water sources are on line. The City could then
continue the MPA sampling on the new wells. The OHD and DEQ agreed to this proposal.

MPAs will be conducted during specific times of the year when the flows in the Snake River are
low and demand on the water system is high (usually late summer) and when the river flows are
relatively high (usually winter). Therefore, the City shall continue the MPA sampling on the
new well system in the summer of 1995. MPAs will also be conducted in winter 1995 and
completed the following summer of 1996,

Underground Storage Tanks

By no later than April 1, 1994, the City shall begin quarterly monitoring of the groundwater
monitoring wells installed around the City Shop. This date coincides with the beginning of a
new fiscal quarter, allowing the City time to budget for the sampling costs. The DEQ agreed
to this schedule because of other budgetary constraints placed on the City. Furthermore, the
1989 sample results revealed little or no petroleum contamination indicating no immediate threat
to public health or the environment,

For more information about the EPOC project or to be added to the mailing list to receive a
copy of the MAO, please contact:
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Mr. Gordon Zimmerman Sharon Morgan

Nyssa City Hall Oregon Department of Environmental Quality
14 South Third Street 2020 SW Fourth Street Suite 400

Nyssa OR 97913 Portland OR 97201

503-372-2264 503-229-5590

You can also call the Department of Environmental Quality toll free at 1-800-452-4011 and ask
for Sharon Morgan at extension 229-5590. The hearing impaired can receive help by calling
503-229-5471. This publication is available in alternate format (e.g. large print, Braiile) upon
request. Please contact Sharon Morgan at 229-5590 to request an alternate format.
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INTRODUCTION

The Environmental Partnerships for Oregon Communities (EPOC) program was established to
assist small communities in coordinating the environmental requirements facing them. The scope
of the program involves helping communities to identify, define, evaluate, and prioritize State
and Federal environmental requirements, and establishing a schedule for achieving compliance
with the requirements. The result of compliance is a livable city that is more protective of its
public health and the environment.

The City of Powers expressed an interest to be a pilot project city in the EPOC program. A
project team was established for the pilot project in early 1994. The EPOC project team
includes the City of Powers, the Oregon Health Division (OHD) and the Department of
Environmental Quality (DEQ). The project team also involves the Oregon Economic
Development Department (OEDD) which administers loans and grants for constructing
wastewater treatment facilities and drinking water systems, and Rural Development Initiatives
which assisted with the Powers Community Assessment and Strategic Plan development.

The EPOC approach starts with the understanding that small communities frequently do not have
the financial and administrative capacity to address several environmental requirements at the
same time. Participation in EPOC allows Powers to work with DEQ, OHD and OEDD to
identify the requirements, prioritize the actions necessary to achieve compliance, and establish
a flexible schedule for achieving compliance in a reasonable amount of time. Participation in
the project is not intended to relieve the City of complying with the requirements,

Public participation and input are an important part of the project. Citizen input is coordinated
between the city administration, elected city officials, community leaders and the state agencies.

SUMMARY OF THE POWERS EPOC PILOT PROJECT

Since January 1994 EPOC has evaluated the City’s compliance status with five State and Federal
environmental programs. The six programs are: the Drinking Water Program (administered by
the OHD); Wastewater Treatment Facilities; Underground Storage Tanks (USTs); Hazardous
Waste; Solid Waste; and Air Quality (the latter five are administered by the DEQ). The City
also applied for and received a solid waste recycling grant from DEQ prior {o the start of the
EPOC project.

During 1994, EPOC staff made numerous visits to the city to meet with staff and city officials.
Several informational meetings were conducted to discuss Power’s participation in EPOC. The
purpose of the presentations to the City Council and the Community Response Team, and
discussions with many individuals, were twofold: 1) to inform the public about the EPOC project
and the City’s compliance status with the environmental requirements, and 2) to hear and discuss
public input for prioritizing the necessary actions required to achieve compliance.

During the project, the City has received a $5,000 intergovernmental agreement and the loan of
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two personal computers and software from DEQ to help with the EPOC project. Also, EPOC
staff have helped the City in applying for and receiving a $20,000 grant for administrative staff
through OEDD and the Coos Curry Douglas Regional Strategy program,

The final product of the EPOC pilot project is a formal, legally binding agreement called a
Mutual Agreement and Order (MAO). The Agreement is between Powers, OHD and DEQ and
includes a schedule for completing the actions necessary to achieve compliance with the
environmental requirements, The schedule is intended to reflect the priorities as formally
established by the City Council, and concurred with by the OHD and DEQ. The MAO formally
and legally reflects the City’s commitment to address the issues identified. Fines can be assessed
by the State agencies should the dates in the MAQ be missed, unless Powers can show that the
reason(s) for the missed date(s) is beyond their control.

The draft MAO will be placed on Public Notice in February and a Public Hearing will be
conducted on March 23, 1995, in Powers. The MAQ will be available for public review and
comment during the Public Notice period. Comments regarding the MAO can be submitted to
Powers City Hall or DEQ until March 24, 1995. If you would like to receive a copy of the
draft MAO for review or would like more information about the EPOC project, please contact
one of the people listed at the end of this document.

SUMMARY OF POWERS’
ENVIRONMENTAL REQUIREMENTS AND COMPLIANCE STATUS

The City has been issued compliance orders for both its drinking water and wastewater systems.
Recently, the city has made strides toward complying with the requirements. Areas where non-
compliance were noted include: the treatment and disinfection of drinking water; maintenance
of a cross-connection program to prevent drinking water contamination; wet weather overflows
of raw sewage to the Coquille River; and the discharge from the wastewater treatment plant does
not always receive adequate treatment. These compliance issues are addressed in more detail
below and in the Mutual Agreement and Order.

The city owns an underground storage tank (UST), located at the public works shop adjacent to
the wastewater treatment plant. The tank is used to store gasoline. A major concern with all
USTs in general is the threat of leaks and contamination of nearby surface water and
groundwater. The city’s tank is not known to be leaking at this time. However, state law
requires that the tank be removed, upgraded or replaced by January 1, 1998, to meet current
UST standards,

The City and DEQ have recently reviewed the status of hazardous waste generated in the course
of day-to-day City operations. The City gencrates very little hazardous waste and falls into the
category of a conditionally-exempt hazardous waste generator. This status means that the City
must comply with fewer regulations than other generators of hazardous waste. Nothing that
posed a clear and immediate danger to public health or the environment was observed during
the visit. Recommendations are being forwarded to the city on more appropriate storage and
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disposal practices of used oil, aerosol cans, waste paint and other wastes.

Any gasoline or other pollution that is found in the area around the underground tank, or found
spilled on the ground in the area of the city shop and treatment plant, must be cleaned up by the

City.

Recently, the City ceased open burning operations at the City dump. The City has a closure
permit for the dump site that expires July 1, 1996. The City has met many of the conditions
of the permit, and will need to work with the DEQ to complete the closure by that time.
Outstanding issues include fencing the site to control access to the site and help prevent illegal
dumping, the appropriate removal of any waste at the site (for example, waste tires), and
recycling of the scrap metal and white goods (for example, refrigerators) at the site.

The City needs to submit a letter to the DEQ addressing these concerns and requesting
termination of the closure permit. The city must continue to pay a solid waste permit fee of
$150 per year until the permit is terminated.

The City is closing the permitted transfer station at the former dump site. Solid waste collection
is currently handled by both the City and a private hauler. Disposal is at the Beaver Hill
incinerator and disposal site.

The air quality in Powers is generally good. Since there are no on-going air quality standards
violations in Powers and compliance with the air quality requirements is occurring, this program
is not included in the scope of the EPOC project. The City has been advised that woodstove
smoke could become more of a public health issue in the future. The community may want to
consider voluntary actions that can be taken to improve local air quality at times of poor
ventilation and high woodstove usage. The DEQ can provide additional technical assistance on
voluntary programs at the request of the City.
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CITY OF POWERS
BACKGROUND AND SUMMARY OF COMPLIANCE ISSUES

DRINKING WATER SYSTEM

The Powers water system comprises two separate water sources, one at the south fork of the
Coquille River, and the other at Bingham Creek. Water flows by gravity from the Bingham
Creek source directly into the city’s distribution system; water from the Coquille is pumped into
a 380,000 gallon reservoir, then flows by gravity through the distribution system. The
distribution system, which serves a population of around 675 people, is made up of about 335
unmetered service connections. The standard practice is to pump water from the creek in the
fall, winter, and spring, then add the river to meet summer demand. Water is disinfected with
chlorine prior to entering the distribution system. No other treatment is employed.

The Safe Drinking Water Act was amended by Congress in 1986 to include tighter requirements
for protecting public waters and public health. Among the amendments was the inclusion of the
Surface Water Treatment Rule (SWTR) which requires that all public drinking water obtained
from surface sources be treated by filtration and disinfection.

Powers currenfly does not filter its drinking water, and consequently does not meet State
Drinking Water requirements. The State of Oregon, Health Division, had placed the city under
an administrative order to comply with the SWTR by July 1993. This date has recently been
extended to July 1995, (The proposed MAO will further extend this date to approximately
December, 1995)

Generally, filtration is an issue because surface water is likely to contain disease-causing
organisms such as bacteria, viruses, and protozoans. Some of the disease-causing organisms will
be killed by chlorine disinfection; however, others, such as Giardia, are very hardy and can
survive disinfection. Of particular concern are sensitive segments of population such as infants
and small children, pregnant and nursing women, persons suffering from chronic or acute
diseases, and elderly people. Filtration removes particles of solid matter from the water by
passing it through sand or other porous material, reduces the turbidity or cloudiness of water,
and removes many of the microorganisms which may contaminate the water. Filtration also
allows for more efficient disinfection, a treatment process through which disease-carrying
organisms (pathogens) are killed. For this reason, Federal drinking water requitements are more
stringent for systems that use surface water as their source of drinking water supply.

There are many other concerns and compliance issues with the drinking water in addition to
filtration. Inadequate disinfection (chlorine contact time) occurs when the Bingham Creek source
is used for much of the year. Additional water storage capacity is needed for the City to provide
for adequate fire protection, and to allow maintenance and cleaning of the reservoir. Pipe sizing
and lack of looping causes problems with system pressurization, especially during heavy demand
periods. The system is unmetered, so water consumption is not accurately monitored or
controlled, and costs of services are not equitably distributed. Monitoring of the water supply
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has demonstrated corrosion problems and the exceedance of action levels for the presence of lead
in the drinking water.

Along with the risks to public health, the drinking water problems facing the community also
limit the opportunities for economic growth or diversification. The Health Division has imposed
a restriction on water system use -- no water main extensions to new areas will be allowed until
the system complies with the surface water treatment rule requirements. Successful efforts to
expand the county park and bring in job-creating businesses may be delayed until the drinking
water problems are solved.

WASTEWATER TREATMENT FACILITIES

The City discharges treated wastewater (effluent) year-round to the South Fork of the Coquille
River. The sewage collection system pipes, which transports the wastewater to the treatment
plant, are old and deteriorating. The sewage collection system is almost all gravity sewers. The
sewers serving the south side of town (south of the South Fork Coquille River) were mostly built
between 1940 and 1962. The north side was constructed in 1962. Presently, raw sewage
overflows to the river occur frequently during wet weather. The City’s treatment plant effluent
occasionally violates water quality standards in the River, and exceeds requirements for
pollutants as established in the discharge permit. Sludge, generated by the treatment of the
wastewater, may not be treated properly prior to applying it on land.

The sewage collection system is in a poor state. Wastewater flow volumes in the north and
south systems have been measured at 0.91 million gallons per day (MGD) and 1.12 MGD
respectively on a single day in December 11, 1993, When excessive flows occur, much of the
raw sewage overflows into the Coquille River. There are three known bypass points: one at
the sewage treatment plant, one at the east end of Date Street, and one at the south end, or
upstream side, of the siphon underneath of the sewer crossing of the South Fork Coquille River.
Overflows all go into the South Fork Coquille River. The present situation is that any heavy
precipitation will result in an overflow. The City has been directed by the DEQ for the past
eight years to correct the overflow problem, beginning with the issuance of a new wastewater
discharge permit in 1986,

The City has taken steps to eliminate bypasses at the river crossing siphon. However, an
overflow occurred at the siphon in January, 1995, and overflows continue to be a frequent
occurrence at the other two locations.

There are numerous environmental and health based concerns with raw sewage overflows.
Humans exposed to wastewater that has not been adequately treated, or treated at all in the case
of bypasses, have an increased likelihood of contracting water borne disease (gastrointestinal).
The Department’s 305(b) Water Quality Status Assessment Report shows that the South Fork
of the Coquille River is water quality impaired for water contact recreation because of excessive
bacteria. This is not just a warm weather issue, as many people fish in the river just below
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Powers in the winter months.

A good share of the bacteria problem is likely due to the overflows of untreated sewage during
storm events. A related concern about the collection system is that the deteriorating sewer
collection lines can collapse, risking personal injury in addition to human exposure to raw
sewage.

The wastewater treatment plant itself is about thirty years old, Tt is not known how much useful
life remains with the plant or if extensive refurbishing of the plant to extend its life would be
a wise investment for the City. At this time, further review by the City’s engineer is needed
to determine if the existing treatment plant is adequate or needs to be replaced. A major
concern is the volume of water that reaches the wastewater treatment plant during wet weather.
Unless the amount of water being collected in the sewer system and sent to the treatment plant
is greatly reduced, any new treatment plant would need to be built with a much greater capa01ty
than the current plant,

The City retained a consultant, utilizing funds available through the Economic Development
Department, to prepare a Collection System Inflow and Infiltration (I&I) Study. This study was
submitted to the City and DEQ in April, 1994. The study’s conclusions indicate that 1&1I in the
City is about 2,800 gallons per day per capita which is about 10 times over the U.S.
Environmental Protection Agency’s indicator rate for excessive I&I. A TV/video camera was
used to take pictures of the sewer lines in mid-1994 to locate broken and cracking pipes. Failing
sewer pipes can be replaced to help reduce the I&I problem. The consultant went on in the
study to prioritize areas of town that are badly in need of pipe repair and replacement.

The City received a separate grant to analyze the wastewater treatment plant. The City and its
engineer are evaluating both the Collection System Study and the Wastewater Treatment Plant
Evaluation to determine the priority for the necessary repairs for both the collection and
treatment systems.

A wastewater treatment facility needs to adequately collect, treat and dispose of the City’s
wastewater, and at the same time maintain sufficient capacity in the collection and treatment
systems to accommodate growth and additional connections. Potential businesses or residents
that want to move into the area may look unfavorably on the risks associated with a wastewater
treatment system in a state of ill-repair.

The DEQ approved the City’s sludge management plan in 1987, Since then, the U.S. EPA has
adopted new sludge management regulations. It is not known whether the practices under the
current plan will meet the new regulations. Additional quantities of sludge will be generated
when the raw sewage bypass problem is corrected and more sewage arrives at the plant for
treatment. The likelihood is that the sludge management plan will have to be updated in the
future, especially as more sludge is produced at the plant.
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UNDERGROUND STORAGE TANKS

The City owns one 1,000 gallon UST located at the public utilities shop. The City has
tentatively decided to decommission the tank well in advance of the January 1, 1998, required
date to avoid paying the annual insurance premium required for the tank, One option is to
replace the UST with a 500 gallon above ground dual tank for storing gasoline and diesel. A
second option is to contract, perhaps in conjunction with the U.S. Forest Service and the School
District, with a local business for provision of gasoline and diesel fuel. This approach has the
added advantages of eliminating the City’s liability for a tank and supporting local businesses.

The Department has mailed the appropriate UST decommissioning forms to the City with
instructions to contact the DEQ regional office prior to the start of any work to decommission
the tank. When the tank is decommissioned by removal, DEQ will inspect the hole to determine
if any gasoline has escaped to the environment. If not, the issue will be closed. If gasoline has
leaked from the tank, further evaluation and cleanup will be needed.

The Department is unaware of any other unused or abandoned tanks for which the City is
responsible,

As opposed to the drinking water and wastewater infrastructure projects, there are no grants or
loans available through OEDD or DEQ for decommissioning of the City’s UST.

POWERS MUTUAL AGREEMENT AND ORDER:
Establishing the Compliance Schedules

The City reviewed and discussed the draft MAO at their February 6, 1995, City Council
Meecting. The proposed priorities and compliance dates in the MAQ are as follows:

Drinking Wﬁter System

The City, OHD, and DEQ agree that upgrading the drinking water system is the first priority,
with the improvements scheduled to be completed in 1995. The upgrades include filtration,
establishing adequate chlorine contact time for disinfection, addressing reservoir water storage
and maintenance issues, addressing corrosion problems, and installing water meters,

The city is required to maintain a cross-connection program under the direction of a state-
certified inspector. (A cross connection is an illegal connection of a sewer lines or other source
of contamination to the water distribution lines). A state certified water treatment operator will
be needed to oversee the new filtration system, Until the improvements are made and the
system meets the Safe Drinking Water requirements, notices will continue to be regularly issued
to the public.
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The City will provide OHD with an acceptable Emergency Operations Plan by May 31, 1995.
The timeline below provides detail on the Construction Plans and Specifications, and
construction, schedule.

Wastewater Treatment Facility:

The City will submit to DEQ by May 31, 1995, an Emergency Bypass Plan outlining what
actions the City will take every time there is an overflow of raw sewage to the river.

Engineering construction plans for the wastewater treatment collection system are anticipated
February 28, 1996, or earlier. This date is based on the city enginecer’s estimated time for
completion of the drinking water system upgrades which are given a higher priority. Prior to
this, the engineer will consider alternatives for reducing inflow and infiltration to minimize the
number of raw sewage overflows. When the construction plans are completed, and approved
by DEQ, Powers will begin making the repairs required to achieve compliance with the
environmental requirements.

It is agreed that these repairs will be completed in 1996. Once the repairs are completed, the
City will monitor and analyze the results for a period of one year to determine the effect of the
improvements on reducing the raw sewage overflows and meeting the performance requirements
of the wastewater discharge permit.

If the improvements to the wastewater treatment system result in the City achieving compliance
within fourteen (14) months after construction, then the City will only need to make the
additional repairs and upgrades necessary to the wastewater system needed to continue to meet
the conditions of the wastewater permit. If, however, the system repairs and improvements fail
to result in achieving compliance with the permit, then the City will be granted about 2 years
to develop a Facilities Plan and complete the necessary improvements to achieve compliance.
Note that this will likely result in the construction of a new treatment plant that will be subject
to complying with the more stringent requirements for wastewater discharges from new facilities,
and perhaps land-application of treated wastewater in the summer months,

Underground Storage Tanks

The City is required to remove, upgrade or replace the underground storage tank located at the
wastewater treatment plant by January 1, 1998. By no later than January 1, 1997, the City will
submit a plan to DEQ for complying with this requirement. A visual inspection of the tank
revealed little or no petroleum contamination on the surface, and no indications of an immediate
threat to public health or the environment. City must continue to monitor the tank for any leaks
or other threats as required by its permit for the tank, ‘
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Timelines in the Proposed Mutual Agreement & Order

March 15, 1995
Submit Construction Plans and Specifications for the water treatment system to the
Oregon Health Division (OHD) for approval. Complete construction within 8 months
from OHD’s approval of the plans.

May 15, 1995
Secure financing for the construction of the upgrades to the water treatment system.

May 31, 1995
Submit an Emergency Operations Plan for the drinking water system to OHD.

Submit an Overflow Notification Plan to the Department of Environmental Quality.

December 31, 1995
Anticipated date for completion of the water treatment system upgrades.

February 28, 1996 (or sooner)
Anticipated date for submitting plans and specifications for rehabilitating the City’s

sewage collection system to DEQ for approval. Complete construction within 9 months
from DEQ’s approval of the plans.

April 30, 1996
Secure financing for the sewage collection system rehabilitation work.

December 31, 1996
Anticipated date for completion of the sewage collection system rehabilitation work.

March 1, 1997
Anticipated date for submission of an engineering analysis or facility plan that evaluates
the effects of the sewage collection system rehabilitation work. If additional upgrades
to the wastewater treatment facility are still needed in order to meet federal and state
wastewater and sludge management regulations, the City will have an additional time
period of approximately 2 years to come into compliance,

Note that once the Mutual Agreement and Order (MAO) is signed, this (or a similar) timeline
is subject to amendments by mutual agreement of the City, OHD and DEQ (Section 44 of the
draft MAO).
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GENERAL INFORMATION

For more information about the MAQO or the EPOC project, please contact:

Ms. Susan Chauncey Pete Dalke, Environmental Partnerships
Powers City Hall Oregon Department of Environmental Quality
P.O. Box 250 2020 SW Fourth Avenue, Suite 400

Powers OR 97466 Portland OR 97201

503-439-3331 503-229-5588

You can also call the Department of Environmental Quality toll free at 1-800-452-4011 and ask
for Pete Dalke at extension 229-5588. The hearing impaired can receive help by calling 503-
229-5471. This publication is available in alternate format (e.g. large print, Braille) upon
request. Please contact Pete Dalke at 229-5588 to request an alternate format.

powers.sum
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Environmental Quality Commission
L] Rule Adoption Ttem

Action Item . Agenda Item 1
L] Information Item March 3, 1995 Meeting
Title:

Petition to Amend Rule: OAR 340-45-030, Application for NPDES permit, relating to
water quality. Petition filed on December 29, 1994 by Mr. Larry Tuttle, 5858 S. W.
Riveridge Lane, #24, Portland, Oregon 97201 Telephone (503) 228-3845

Summary:

The petitioner requests the Environmental Quality Commission amend ‘OAR 340-45-030,
.pertaining to applications for National Pollutant Discharge Elimination System (NPDES)
permits.

The proposed amendment adds language specific to applications for new or modified
NPDES permits for coal and metal-bearing ore mining operations, requiring the
Department of Environmental Quality to evaluate the operating and closure records of
such applicants and their affiliates or subsidiaries, and requiring rejection of application
(and thus, denial of permit) to applicants with histories of operational and closure
problems which might represent a risk to the State of Oregon.

The petitioner’s proposed amendment would require that the DEQ not accept applications
for new or modified NPDES permits for coal or metal-bearing ore mining operations
unless (1) the applicant discloses the name of all affiliates, subsidiaries, officers,
directors, and all shareholders holding ownership of 10% or more, and (2) the applicant
discloses all permitted mining operations, or operations for which permits have been
requested, within Oregon or anywhere in the U.S.

The Department would then be required to make a written finding that the applicant
(including affiliates, subsidiaries, officers, directors, and shareholders as defined above)
1S not in violation of any permit, compliance agreement, order, regulation or law in any
state; or, in the event an applicant’s compliance record includes past violations, that the
EQC make a finding that issuance of the permit would not present a risk to public health
or the environment.

Department Recommendation:

It is recommended that the Commission deny the petition, and direct the DEQ to use
policy directives and management initiatives to improve oversight and increase inspection
frequency for permitted coal and metal-bearing ore mining operations.

|4 ) ' WW Fgprr—" y W&w
eport Author Division Administrator Diredtor /
February 6, 1995

fAccommodations for disabilities are available upon request by contacting the Public __-
Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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State of Oregbn ‘ _ |
Department of Environmental Quality - Memorandum'

Date: February 10, 1995
To: Environmental Quality Commission
From: Lydia Taylor, Acting Director W% Lo~
Subject:  Agenda Item & March 3, 1995, EQC Meeting |

Petition to Amend Rule: Oregon Administrative Rules, Chapter 340

Division 45, Section 030. relating to Water Quality

Petitioner: Mr.‘ Laurence A. Tuttle
5858 §. W. Riveridge Lane, #24
Portland, OR 97201

STATEMENT OF THE ISSUE

The petitioner requests the Environmental Quality Commission amend OAR 340-45-030,
pertaining to applications for National Pollutant Discharge Elimination System (NPDES)
permits.

The proposed amendment adds language specific to applications for new or modified
NPDES permits for coal and metal-bearing ore mining operations, requiring the
Department of Environmental Quality to evaluate the operating and closure records of
such applicants and their affiliates or subsidiaries, and requiring rejection of application
(and thus, denial of permit) to applicants with histories of operational and closure
problems which might represent a risk to the State of Oregon.

The petitioner’s proposed amendment would require that the DEQ not accept applications
for new or modified NPDES permits for coal or metal-bearing ore mining operations
unless (1) the applicant discloses the name of all affiliates, subsidiaries, officers,
directors, and all shareholders holding ownership of 10% or more, and (2) the applicant
discloses all permitted mining operations, or operations for which permits have been
requested, within Oregon or anywhere in the U.S.

*fAccommodations for disabilities are available upon request by contacting
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD).
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The Department would then be required to make a written finding that the applicant
(including affiliates, subsidiaries, officers, directors, and stockholders as defined above)
is not in violation of any permit, compliance agreement, order, regulation or law in any
state; or, in the event an applicant’s compliance record includes past violations, that the
EQC make a finding that issuance of the permit would not present a risk to public health
or the environment.

A copy of the petition and proposed amendment are presented in Attachment A.
BACKGROUND

1. Statutory authority. Oregon revised statutes do not convey explicit authority to
require the level of disclosure the petitioner requests for water quality permit
applications for coal or metal-bearing ore mining operations, or for any other applicant
for environmental permit.

However, the state’s environmental statutes do give the DEQ (subject to EQC policy
direction) permission to generally regulate environmental quality through any means as
may be "necessary, proper and desirable" to carry out effectively the duties, powers, and
responsibilities of the Department (ORS 468.035(1)(n).) The statutes also state that the
Department may require additional information as is reasonably necessary to determine
the eligibility of the applicant for a permit. (ORS 468.065(4).) Water quality statutes
give authority to the DEQ to take such action as necessary for prevention and abatement
of water pollution, including requiring the use of "all available and reasonable methods
necessary” to carry out its mission to protect water quality. (ORS 468B.020(2)(b).)
Also, the EQC has broad rulemaking authority, particularly for purposes of preventing
water pollution. (ORS 468.020, 468B.010.)

Pursuant to statute, the Department may refuse to issue, renew, or modify, or otherwise
suspend, revoke, or deny a permit if it finds that: 1) the application contained
misrepresentative or false information; 2) the permittee failed to comply with permit
conditions; 3) the applicant or permittee violated applicable provisions of state
environmental statutes; or 4) the applicant or permittee violated an EQC order. (ORS
468.070(1).) These criteria do not specifically list as a reason to deny a permit the
applicant’s past problems with compliance in other states.

In sum, although there is no express statlitory authority allowing the EQC or DEQ to
impose the proposed application requirements, legal counsel has advised us that the EQC
may have general rulemaking authority to impose such requirements, particularly with
some refinement.
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2. Permit application requirements, generally. Applications for NPDES and WPCF
permits undergo extensive review and evaluation--including public notification and
hearing--prior to issuance. Applications typically include various exhibits to clarify or
supplement information presented, such as plans and specifications, mixing zone studies,
groundwater characterizations, maps and diagrams, etc. The focus of application
review is on the affected site and its environment; what is happening or proposed to
happen on the site? What are the impacts on the quality of water in its environment?
Will the applicant’s operation meet permit conditions, water quality policies and
standards?

To better coordinate overall DEQ involvement with the applicant, the application form
does ask for information about other permits pertinent to the activity or site (air quality,
solid waste, stormwater, other agency, etc.). In some cases, the Department may be
aware that an applicant has had trouble with permit compliance in the past. If so, and if
all other applicable information is acceptable for permit issuance, then the permit may be
drafted with more stringent conditions for operation, monitoring, sampling and reporting.
Information about the applicant’s compliance record on other sites or in other states has
not routinely been requested, examined, or used as a basis for rejection of application
and denial of a permit,

3. State rules for NPDES applications. The current rule (OAR 340-45-030) contains
provisions for NPDES applications in general, requiring that applicants submit written
application on forms provided by the Department, and requiring signature by a legally
authorized representative. The rule also gives the Department the prerogative to request
additional information as needed, to determine eligibility, and to assist in preparation of
the application evaluation report and draft permit.

An application is considered complete and acceptable for processing if: (1) the
appropriate forms are completed (including any necessary exhibits); (2) the application
has been signed by the legally authorized representative; (3) the applicable permit fees
have been paid; and (4) the application is accompanied by a completed Land Use
Compatibility Statement (LUCS), signed by the local city or county land use authority.

4. Federal regulations for NPDES applications. The federal Clean Water Act sets
forth the authority for the NPDES program. Regulations to implement the NPDES
program are found at 40 CFR part 122, 123 and 124, The DEQ administers the EPA-
approved state program for NPDES permits. )
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Federal regulations require that state application forms must contain at a minimum
information required by the federal program. The application forms used and processing
procedures employed by the Department are essentially the same as those of the federal
Environmental Protection Agency for NPDES permits. Federal regulations do not require
the depth of disclosure required by the proposed amendment. (40 CFR 122.21 and
124.3))

Under the federal regulations, an NPDES application is considered complete when the
Director receives an application form and any supplemental information which have been
completed to the satisfaction of the Director. The federal regulations further state that
the completeness of the application "shall be judged independently of the status of any
other permit application or permit for the same facility or activity”. (40 CFR 122.21

(e).)

5. Application requirements specific to Chemical Mining. Oregon’s environmental
protection requirements concerning mining operations are considered to be among the
most stringent in the U. S.

In addition to the application requirements discussed above, special requirements have
been adopted by state rules pertinent to chemical mining operations (i.e. mining and
processing operation for metal-bearing ores employing chemicals to dissolve metals from
ores). These rules are found in Chapter 340, Division 43 (340-43-000 through 180).

The purpose of the Division 43 rules is to prevent water pollution and protect the public
health and environment by requiring the DEQ to apply "all available and reasonable
methods for control of wastes and chemicals related to the design, construction,
operation, and closure" of mining facilities which use toxic chemicals to extract metals
from ores. (OAR 340-43-000(1).)

An application for a permit must include all the otherwise necessary documentation and
signatures required by Division 45, along with a report that fully addresses the
requirements specified in Division 43. Further, the DEQ may not issue a permit until
the applicant has obtained a written determination of compliance with statewide planning
goals and compatibility with local land use plans and restrictions. (OAR 340-43-020(3).)
The DEQ also coordinates application review and permit issuance with the State
Department of Geology and Mineral Industries (DOGAMI), The DEQ may also use
information presented in environmental assessments, environmental impact statements, or
other documentation prepared in accordance with fulfilling requirements for National
Environmental Policy Act (NEPA) review. (OAR 340-43-030(1).)
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Division 43 was revised in April of 1994 to include provisions for assumption of
liability. The DEQ requires, with permit application and prior to the issuance of a
permit for chemical mining, that those persons or entities having significant controlling
interest in the management or policies of a chemical mining permit applicant, assume
liability for any environmental harm, remediation expenses, and penalties stemming from
the operation or management of the mining facility. (OAR 340-43-025.) This rule was
added because the EQC recognized the common practice for corporations to establish
subsidiaries as operatives for specific and discrete functions. One reason for this
practice is to shield the parent corporation from any liability for the actions of the
subsidiary. The revised rule in essence pierces the corporate shield, and ensures that all
“controlling parties are accountable and responsible for the actions of the permittee.

6. The Formosa Silver Butte Mine in Douglas County. The petitioner cites the case
of the Silver Butte Mine operated by Formosa Exploration, Inc. as an example of a
situation that could have been avoided had the proposed rule been in effect.

In 1990, Formosa Exploration, Inc. (FEI) began construction to expand a mine and mill
operation on Silver Butte (also known as Silver Peak) in Douglas County, about seven
miles south of Riddle. The site, located near the headwaters of Middle Creek and West
Fork Creek in the South Umpqua basin, had been mined on various occasions in the
past, beginning in 1910, primarily for copper and zinc ore. FEI enlarged underground
mining operations, and added a crusher and a flotation mill to produce ore concentrates
for off-site smelting. FEI had no past history of mine operation; it was a subsidiary of
Formosa Resources Corporation of Roseburg, Oregon, a firm dealing in mineral
exploration (i.e. locating potential mine sites).

The facility was issued permits from DOGAMI and DEQ; the DEQ permits included an
Air Contaminant Discharge Permit for emissions from the ore crusher, a WPCF permit
for treatment and disposal of process wastewater from the mill and from the tailings
pond (WPCF permit No. 100672 issued May 19, 1990). The facility operated from 1990
to 1993, when DOGAMI issued a Closure Order (ID No. 10-0169, dated August 3,
1993) curtailing all mining activity, and citing improper disposal of waste rock and
tailings, insufficient financial security (for reclamation purposes), and other inspection
concerns. In October 1993, the DEQ recouped some oversight costs, and issued a
Stipulated and Final Order which included assessment of civil penalties. During
reclamation, DEQ approved an erosion control plan, and assigned coverage under the
general stormwater permit (NPDES/1200-C, assigned 11-29-93).
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The improper disposal of ore concentrates, waste rock and tailings increased the risk of
environmental harm from toxic concentrations of acids and dissolved metals.

Stormwater runoff, contaminated by sulfide-bearing ore particles, was inadvertently
diverted to Middle Creek, with fatal impacts on fish and other aquatic life. According to
a report prepared by the DEQ Western Region (Medford Office), water quality
inspections by DEQ were not made until January 1993, and aggressive enforcement did
not occur until August of that same year. The site had been given low priority for
inspections in that the FEI's WPCF permit prohibited discharge of wastewater to surface
water bodies (Formosa Exploration, Incorporated, Silver Butte Mine, Douglas County,
Oregon, January 28, 1995, prepared by Dennis Belsky).

Formosa Exploration worked cooperatively with DOGAMI and reclamation was
completed in May of 1994. The company invested over $1 million in site reclamation.
A representative from DOGAMI is of the opinion that the area is environmentally better
than it has been in years, and that the quality of water in Middle Creek was improved
significantly, and will continue to do so as the reclaimed area matures (per telephone
conversation with Gary Lynch, Supervisor, Mined Land Reclamation, February 1, 1995).

To summarize, the permit for this facility would in all likelihood have been issued, even
if the proposed rule had been in place. The facility operator had no previous history of
mine and mill operation, and therefore no record of compliance. The problems later
encountered were largely due to a series of unfortunate economic trends, inappropriate
management decisions by the permittee, and subsequent deviation from the approved plan
of operation. (Also note that the petitioner’s proposed rule revisions pertains only to
NPDES permits. The Formosa facility was permitted under the WPCF program.)

7. Status of Other Individually Permitted Mining Operations. Most if not all of the
individually permitted, large scale metal-bearing ore mining operations which historically
caused significant environmental problems have been closed. There are now four metal-
bearing ore mining facilities with active individual permits: Bonnanza Mining, Inc. in
Baker County (NPDES), Bourne Mining Corp., Baker County (NPDES), Glenbrook
Nickel Co., Douglas County (NPDES), and Oregon Placer, Inc., Douglas County
(WPCF). At least two of these facilities (Bonnanza and Bourne) are not operating at this
time. Two facilities have had previous problems with permit compliance (Bonnanza and
Glenbrook); however, the compliance problems were minor and readily resolved.,

Given the costs of start-up and operation for a large scale mining facility compared to
the return on investment--especially in light of the new chemical mining rules-- it is
highly unlikely that we would see many new applications for discharge permits. Several
permit applications for proposed mining operations were withdrawn after the new rules
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were adopted. The bulk of the mining activity in the state is in the form of recreational
mining, either placer or suction dredge. These activities are covered under general |
permits (Categories 0600 and 0700).

8. Similar Petition Filed with DOGAMI. The petitioner has filed a similar proposal
with the Department of Geology and Mineral Industries, proposing that this agency
develop and implement an interstate violator system network, to identify mining
operators with bad performance and compliance histories.

At the time this report was being written, DOGAMI staff had prepared a report to their
governing board recommending that the petition be denied. A draft of the staff
recommendation is included as Attachment B.

AUTHORITY TO ADDRESS THE ISSUE

The petition was submitted pursuant to ORS 183.390 and OAR 137-01-070. The rule
sets forth the requirement that the state agency shall, in writing, within 30 days after
receipt of the petition, either deny the petition or initiate rulemaking proceedings in
accordance with state rules. Mr. Tuttle allowed extension of the 30-response period in
order for the DEQ staff to thoroughly review the petition and to schedule presentation at
the EQC meeting. (Mr. Tuttle’s letter granting extension is included as Attachment C.)

ALTERNATIVES AND EVALUATION

Alternative #1: Accept the petition and amendment as presented, and initiate
rulemaking proceedings.

Evaluation: Adopting the proposed rule revision would result in increased staff time to
process permits, and thus, increased costs for permit processing. Further, legal counsel
has advised us that our statutory authority may need further refinement before the
proposed rule could be implemented.

The rule wouild require the DEQ to make a written determination that the applicant, its
affiliates, subsidiaries, corporate officers and directors, and any other entity holding
10% or more interest in the organization, are not in violation of any permit, standard,
regulation, condition, requirement, compliance agreement or order, for any facility in
any part of the U. S. To make this finding, the DEQ would have to conduct a rather
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extensive, exhaustive, and time-consuming investigation into the permit records of
drganizations and individuals in other states, down to the local government level. We
have no guarantee that other states or permitting agencies would have the authority, the
resources or the inclination to release the information to us.

The further difficulty in making such a finding lies in the fact that different states have
different approaches to water quality protection and environmental permitting and
compliance. For example, the state of Idaho does not administer the NPDES program; it
is run by the EPA. EPA’s permitting and enforcement program focuses on major
industrial and domestic dischargers. Minor NPDES dischargers may be operating in
violation of their permits, but haven’t been formally documented as such. Thus, a coal
or metal-bearing ore mining operation in Idaho may demonstrate on paper an acceptable
compliance record, but in reality may be causing significant environmental harm. A
finding that the applicant has historically complied with environmental permit
requirements would be meaningless.

The increased costs for undertaking this special evaluation and finding would probably
have to be recovered through the imposition of additional permit processing fees. The
processing fee for a typical new individual permit (minor industry) is $8,000. This fee
covers about 60% of the cost of permit processing, including initial review, ground and
surface water impact analysis, site visits, general coordination (with applicant, other
DEQ staff, and other government agencies), preparation of the permit, public notification
and hearings, and legal review (a total of about 175 FTE hours of staff time).

Additional time needed to conduct the investigation into the permit records of an
applicant could take anywhere from 10 to 200 FTE staff hours, depending on the number
of other permits, with added costs ranging from $750 to $15,000. Time and costs could
run even higher if staff evaluation included preparing documentation for EQC action.

Alternative #2: Deny the petition, but form an advisory committee to evaluate the
issues raised and need for rule revision.

Evaluation: Working in conjunction with an advisory committee, staff could evaluate
processing procedures now in place to determine possible rule amendments or policy
directives that would address the intent of the petitioner’s proposal. For example,
application processing steps could be expanded to include a preapplication for mining
concerns, such that the applicant could submit the information required by the proposed
rule revision prior to full application for the permit. A fee could be developed to cover
the initial costs of processing this preapplication. Rules would need amendment to
accommodate this approach. :
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Formation of an advisory committee made up of representatives from all sides of the
issues could be useful in determining or recommending a course of action for the
Department. However, given the limitations of staff resources and the number of other
legislative and Department issues currently under review by advisory committees,
establishment of such a committee could not likely occur in the near future.

Alternative #3: Deny the petition, but have DEQ staff draft policy directives or
implement internal procedures that would address some of the issues of concern.

Evaluation: The problems associated with the Formosa Silver Butte Mine stemmed not
from the permittee’s past operating and closure record, but largely from inappropriate
management and operational practices employed by the permittee after the issuance of
the permit. The DEQ did not inspect the facility for three years after permit issuance.
Earlier and more frequent compliance inspections could have averted environmental
injury.

Measures could. be taken to increase the frequency of inspections for some permitted
sources within the context of the current rule structure. For example, the DEQ could
place a higher priority on inspections for mining facilities with new WPCF or NPDES
permits, especially when the permit is issued before the facility is placed into operation.
The DEQ could require that a compliance inspection be performed within six to 18
months of initiation of operation. For permittees undertaking mining activities with
more potential for environmental harm, the DEQ could schedule compliance inspections
at least annually. This could be accomplished through internal policy and management
direction rather than formal rule amendment.

Alternative #4: Deny the petition. Continue with the current procedures for application
content, processing and review.

Evaluation: Maintain the current structure and level of review for evaluation and
issuance of permits. However, The Department could adopt a more formal approach to
coordination between DOGAMI, ODFW, DSL, BLM, USFS, and other governmental
agencies charged with overseeing mining operations.

RECOMMENDATION FOR COMMISSION ACTION

It is recommended that the Commission deny the petition, but direct the DEQ to use
policy directives and management initiatives to improve oversight and increase inspection
frequency for permitted coal and metal-bearing ore mining operations. (Alternative #3,
described above).
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Staff acknowledge and appreciate the petitioner’s desire for better agency control over
mining operations; however staff cannot conclude that adoption of the proposed rule
would result in the environmental benefits envisioned by the petitioner. The additional
staff time and resultant increase in permit processing costs (likely recovered through new
fees) is not justified when compared to the value of the finding; information used as a
basis for the finding may be erroneous, incomplete, or unavailable, and therefore,
insignificant.

ATTACHMENTS
A. Petition and Proposed Amendment
B. DOGAMI Staff Report (draft)
C. Letter from Mr. Tuttle allowing extension of the response period
Approved:
. - / ,zf’? _
Section: e s gt T
/?,a,-_'p q‘.rr\1 o
Division: AR S S e
Report Prepared By: Janice M. Renfroe,
Policy Analyst
Water Quality Division
Phone: (503)229-5589
Date Prepared: January 29, 1995
IMR:crw

MWA\WCI13\WC13241.5
13 Feb 95



ATTACHMENT

PETITION

-In the matter of an amendment requiring an evaluation and written finding prior to the
issuance of a NPDES Permit, Laurence A. Tuttle hereby petitions the Department of -
Environmental Qua]xty to amend OAR 340-45-030, related to water quality.

PETITIONER'S NAME AND ADDRESS

Laurence A. Tuttle
- 5858 SW Riveridge Lane, #24 N
Portland, Oregon 97201
(503) 228-3845 - home
(503) 221-1683 - office

TEXT OF PROPOSED AMENDMENT
See Attachment A -

Statement of Need, Principal Documents Relied Upon, and Statemnent of

Fiscal Impact

1) Need for the Amendments: Uneven and confused authority among state and federal
agencies regulating coal, metal, and chemical process mining on state and federal lands has
created a legacy of 550, 000 abandoned mine sites, twelve thousand miles of polluted
rivers, and thousands of toxic waste sites, In many cases, a mining company, or its

" subsidiaries or affiliates, has created mine-site and other pollution problems in several
locations in ‘'one or more states. This situation will continue because of chronic
underfunding of state and federal agencies monitoring mining sites; vague mining laws and
regulations; routine granting of variances from laws and regulatlons political pressure; and,
- reclamation bonds set too low to insure mine cleanup. -

The proposed amendment will require the Department of Environmental Quality to evaluate

the operating and closure histories of an applicant and an applicant's subsidiaries or

~ affiliates before issuing a NPDES permit. State agencies may not issue a permit to
applicants which have a history of operational and closure problems which represent a risk

to the State of Oregon. ‘

2) Erincij;al Documents Relied Upon: See A ttachment B.

3) Fiscal and Economic Impact: The State of Oregon will avoid the cost of cleaning up
mine sites or other pollution created by companies which have a record of operational .or
closure problems. A recent example is the Formosa Silver Butte Mine in Douglas County
which consxstently violated its operating permit for several years and eventually poisoned
aquatic life in an anadromous fish-bearing stream. Supervising cleanup at Formosa has

- stretched already thinly-staffed state agencies. Had Formosa's record been evaluated in the
context of the proposed rule, the original permit may not have been issued. The rule
amendment could produce savings to the State of Oregon in the next decade of $10 million,

Or meore.

A




- Laurence A. Tuttle \

The information needed to make the evaluation and any required findings is submitted by
an applicant as part of its permit application. The agency would decide how it woutd
contact agencies in Oregon and other states to determine the applicant's history. The most
likely method wauld be a form letter. Estimated postage and paper costs would be $20 per

~application.

This £8TRday of e b , 1994,




Attachment A

Application for NPDES Permit

340-45-030 (1) Any person wishing to obtain a new, modified, or renewal
NPDES permit from the Department shall submit a written apphcauon on a form provided
by the Department. Applications must be submitted at least 180 days before the NPDES
permit is needed. All application forms must be completed in full and signed by the
applicant or his legally authorized representative. The name of the applicant must be the
* legal name of the owner of the facilities-or his agent or the lessee responsible for the
operation and maintenance.

(2)Applications which are obviously incomplete or unsigned will not be accepted by

the Department for filing and will be returned to the applicant for completion.

- (3) Applications which appear complete will be accepted by the Department { or

iling.

(4) If the Department later determines that addxtlonal information is needed, it will -
promptly request the needed information from the applicant. The application will not be
considered complete for processing until the requested information is received. The
apphcatmn will be considered to be withdrawn of the applicant fails to submit the requested
information within 90 days of the request.

: (5) An application which has been filed with the U. S. Anny Corps of Engineers in
-accordance with Section 13 of the Federal Refuse Act or an NPDES application which has
been filed with the U.S. Environmental Protection Agency will be accepted asan
application filed under this section provided the application is complete and the mformatlon
on the application is still current.

' . (6) The Degaﬂment shall not accept an application for a new or
:modified NPDES Permit for a coal and metal- bearmg ore mmmg op_eratlon

unless an applicant provides the following:

a) the name and address of the applicant and applicant's affillates
and subsidiaries. If an applicant or applicant's affiliate or subsidiary is a
corporation or partnership. the applicant shall disclose the name and
address of all officers and directors; and, ail stoekholders or partners
holding an gwnership of 10% or more.

(b) the name, location. and ownership of all operations for which
applicant, affiliate, or subsidiarx has received or applied for a permit for
surface and subsurface mining operations in Oregon and the United States.

(¢} the name address, and contact person for all federal, state, or
local governments or agencies pursuant to (b) above.

__{7) The Department shall not begin processing an aggllcatlon for a
new or_modified NPDES Permit unless the following is complete: :
. a) the Department makes a written finding that an applicant
affiliates. and subsidiaries are not in_violation of any provision of any
permit, standard. regu[atlon, condltlon, regmrement, compllance agreement

or order; or, .
b) the Envnronmental uality Commission makes a finding. in a

regular or special meeting, that the operating and closure record of an
applicant, affiliates. or subsidiaries which are in violation of a permit,
standard, regulation, condition, requirement. compliance agreement or .
order, does not represent a risk to the land, water, air, wildiife, and human
heaith of Oregon.

Bold and Underlined = Amendment Language




Attachment B

Western Governor's Association, Inactive and Abandoned Noncoal Mines: A Scoping
‘Study, August 1991: Volume II :

U. 8. General Accounting Office, Federal Land Managenmnt An Assessment of Hardrock
Mining Damage, Apnl 1988. : .

U. S. Department of Interior, Office of Inspector General, Audit Report: Noncoal
" Reclamation, Abandoned Mine Land Reclamation Program, Office of Surface Mining
Reclamation and Enforcement, September, 1991. ’

Congressional Research Service, The Federal Royalty and Tax Treatment of the Hard Rock
Minerals Industry: An Economic Analyss, October 1990.

John E. Young, Mining the Earth, Worldwatch Paper 109, ‘Worldwatch Institute, July
1992,

American Mines Handbook 1994, Southam Magazine Group, 19G3.

‘ John D. Leshy, The Mining Law: A Study in Perperual Monon Resources For the Future,
1987.

U. S. General Accountmg Ofﬁce Federal Land Management The Mining Law of 1872
Needs Revision, March 1989. ’

U. S. Office of Technology Assessment Management of Fuel and Norzfuel Mmerals in
Federal Land,. 1979 :

James S. Lyon Thornas J. Hllhard Burden of Gzlt Mineral Pohcy Center, June 1993.
U. S. General Accounting Office - |

Mineral Policy Center, State's Righrs, Miners' Wrongs: Case Studies of water
contamination from hardrock mining, and the failure of States to prevent it., July, 1994,
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Governing Board
Feb. 13, 1993

BACKGROUND | | -
The petition for rulemaking proposing an interstate violator system network has severn] inaccuracies and

appears to relies on misinformation.

The abandoned mine land problem in the US is a pre-law probiem, that is these are the sites that existed
prior to environmental and reclamation legislation that has come into effect in the in the last 20 years to
deal with problems associated with mining. The situazion has not conrinued. That i$ not to say the aren't

problems.

The proposed petition would not have prevented the state from issuing permits to Formosa becaunse the
company did not have other active properties at the time. It is unclear how $10 million or mere could be
saved by the state of Cregon since the vast majority of all costs of programs are fee supported and clean up
costs are paid by the company or by the state using the financial security. DOGAMT Div. 35 does have a
bond ceiting that the agency has proposed to remove that potentially can cause problems wader 3 narrow

set of circumstances.

Considering the above still recent permits in mining stmtes have not been airtight and problems and
environmettal impacts are a ¢oncemn with regards to the mining industry. The petition proposes a system
that would identify bad actors in the industry who have a record of operational and closure problems. This
is analogous to the Automatic Violator System (AVS) under the Surface Mine Control and Reclamation
Act which is the Dept. of Interior’s enabling act for the regulation of coal mmimg in the US. No such
program exists for hard rock mining. The federally mandated AVS is an 0% federally funded and whils
in principle is seems like 2 sound concept the devil appears to be it the details.

Regulators in the western coal producing states estimate the implementation costs were 10-20 million
dollars for the coal program. Beyond the flscal problems there is na federal authorization requiring states
ta supply such information to other states and obviously Oregon cannot require such information of other
states. Should the stars receive such information and the information is incorrect or reversed at a later date
who aceepts liability for another states misinformation. This is relevant because ofien violations are based
on complex apalysis and errors do ocour, Also thers are unique laws in cach wate reflecting cultural
differences or traditions that might not exist In Oregon and those Kinds of issues have caused significant
problems in the coal producing states according to Mike Long, the direcror of the CO program.

POLICY ISSUES
The industry has had more than its share of scams aud shady promotions. The most effective tool in

ensuring environmental violations are prevented is adequate financial security requirements. The Oregon
financial security requirements adopted as part of the comprehensive HB 2244 process and subsequent
DEQ corporate veil piercing provisions are considered the most stringent in the US. In addition the
$50,000 doilar per day-per violation civil penalty. arc believed to be a significant deterrent

STAFF RECOMMENDATIONS
The staff recommendation is do not adept



ATTACHMENT C

CENTER ForR ENVIRONMENTAL EQUITY

L 610 SW Alder Suite 1021 Portland. Oregon 97205 (503) 221-1683 Fax: (503) 221-0599 |

January 13, 1995

Ms. Lydia Taylor, Acting Director
Department of Environmental Quality
. 811 SW Sixth Street
. Portland, Oregon 97204

Dear Ms. Taylor,

On December 30, 1994, I submitted a ‘Pétition for rule making. I understand that the ‘
Environmental Quality Commission has a regutarly scheduled meeting March 3, 1995. If -
the Petition is considéred by the Environmental Quality Commission at its March 3, 1995,
meeting, [ will regard the actions of the Department and Commission to be timely. .

Please infoﬁn me if there is any change from this schedule.

JAN 23 1995

\Water Quality Division -

Dept. of Environmenta! Quality




CITY OF

COTTARGE
G - OV§ 400 Main Street, Cottage Grove, Oregon 97424

March 2, 1995

Bill Wessinger, Chair and
Members of the Environmental
Quality Commission

811 SW 6th Avenue

Portland, OR 97204

Dear Chair and Commission Members:

It has been my pleasure to represent local government as a
member of the Environmental Partners for Oregon Communities
(EPOC) Advisory Committee since its inception. I believe the
program will prove to be a successful venture. The values of
collaboration and cooperation will allow small communities,
particularly those that may lack a broad range of technical
expertise, to better understand their responsibilities to
meet environmental standards and move them to compliance.

The program staff understand that community, environmental
and department interests can be addressed in a process that
relies on open communication and assistance rather than an
enforcement oriented process that is often viewed as heavy-
handed and inflexible. More importantly, compliance with the
relevant environmental standards are not sacrificed. 1In
fact, compliance will be achieved by EPOC with more public
support and understanding and less anger and resistance than
by doing business the way it has always been done.

In addition to expressing myv support for RPOC, I want fto
encourage the Commission to actively promote the values and
practices of this program throughout DEQ. I believe striving
to find nontraditional ways of achieving compliance will be
far more productive than relying on the sometimes hidebound
practices of the past. Too often, local governments still
find themselves trying to deal with DEQ staff that seem more
interested in staying true to process and limiting their own
labor than finding solutions to providing cleaner water, air
and land. In a time when government credibility continues to
decline, all of us who work in the public sector must
rededicate ourselves to finding innovative solutions that
will address the multitude of interests that exist in nearly
every circumstance today. It is not easy to identify and
address interests that are sometimes competing, but I believe
it is far more productive in the long run.

PROMOTE . FOSTER . ESTABLISH . CARE . ENCOURAGE




Page 2 - Environmental Quality Commission
March 2, 1995

Thank you for the oppeortunity to comment. I apologize for
not being able to appear in person. Please feel free to
contact me for any additional information.

Sincerely,

Jeff Towery

City Manager

JT: jh

cc: League of Oregon Cities




ENVIRONMENTAL QUALITY COMMISSION
REGULAR MEET
MARCH 3, 1

I would like to comment on the evaluation process in determining the Department of
Envircamental Quality's recommendations on any given businesz that comes before the
Environmental Quullt" Commission for action. ‘

In the process of determining which course to follow the Department of Environmental
Quality uses negative assertions when descri b;ng evaluations on any given issue. I find it
dgifficult tc believe that anyone who desires to alter cur environment without having t
guarantee a non destructive result of that intrusion can be taken seriously. There is a
coentinuing felonious assault on the pecple of Oregon's basic right to expect our governmental
agencies to protect our air, water and livabhility.

Using phrases like "extensive", "exhaustive”, "time consuning” as reasons not to pursue
rule protection for Oregon's citizens is not only an abrogation of the Dopartment of
Envircnmental Quality's fiduciary responsibilitiez, it iz just plain wrong. And the points
that "increaased costs", "increased staff hours" are prohibitive in resolving any issus are
veallj not an issue here. The real issue here is: Is the Environmental Quality Commission
going to reguire a absoclute protection of our en'“*onmert° The very least reguirement must
be that all costs associated with the research and/cr:. lluy.st:ulﬁ.:'n\..atlun of any pemlt or
deviation that damages water quality in any way be paid for by the polluting entity. We
cannot ignore our moral responsibility to protect Oregcn 5 citizens.

The recent rule change on the thres basins of North Santiam, Clackamas, and McKenzie
rivers highlights another serious omission of democratic procedures. At this point I would
like to thank the Commission for a1¢ow1ng at least this brief comment on our concerns on
water issues. This does not alter the fa that the public did not have adequate cpportunity
and sometimes no opportunity to speak or testify on the extramely important Three Basin Rule
changes to ORR 340-41-470 (1) made by the Commission on February 1%, 199

When the public does not have the right to address our public officials and agencies
we all suffer. After all, "We the Pegple” iz a very important phrase. It is the first three
words in the preamble to U.8. Constitution. Freedom of speech is quite literally the meost
import freedom we have. The lst Amendment to the U.S. Constitution 3

of religion, speech, and prass; right to assesble and petition,” And if that is not encugh,
rticle 1, ection 2 of the Oregon Constituticn says "“No law shall be passed restraining the
free expression of qp*nlur, or restricting the right to speak, write, or print freely on any

subject wﬁ OEVEE] v v v

Thank You for the opportunity to speak today,

@O‘g QFW- —
BOE ROBINSON
= 2225 £.8. 35th Place

Portland, Oregon 97214
’3'25_..-./!98
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Formosa Exploration, Incorporated
Silver Butte Mine
Douglas County, Oregon

Operational Background Information

The Silver Butte Mine consists of 68 mining claims owned by Formosa Explaration, Incorporated (FEI)!
and 120 acres of patented mine under lease, The site is about 10 miles southwest of Canyonville with access
provided by a BLM road leading to the forestry lookout tower at the Silver Butte summit at elevation 3973
feet. A location map is attached.

FEI operated the facility for four years between 1990 and 1993, All operations have ceased.

Operating permits were applied for and obtained from the Oregon Department of Geology and Mincral

Industries (DOGAMI) and the Oregon Department of Environmental Quality (DEQ) in 1990. DOGAMI

required a $500,000 reclamation bond for eventual mine closiﬁg costs, DEQ permits included a Water

Pollution Control Facilities permit (WPCF) for the treatment and disposal of excess water from the mill and -
tailings pond and an Air Contaminant Discharge permit (ACDP) for emissions from the crusher. DEQ

issued FEI a National Pollutant Discharge Elimination System (INPDES) stormwater permit during minc

reclamation in 19931994,

Mining takes place underground, Ore is taken to the surface for processing. Production history indicates
6,620 tons were mined from 1910-1936 for copper and zinc, Gold and silver are also present. The ore
deposit is voleanic in origin with mineralization that contains pyritic sulfur (sulfides). Sulfides, upon
exposure to atmospheric oxygen and moisture, react to form sulfuric acid. Sulfuric acid mobilizes metals
by dissolution and, in water, will lower pH from neutral conditions.

Mine drainage has occurred since the 1930s at a rate of five to twenty gallons per minute. The moisture
originates from precipitation infiltrating from higher elevations. This drainage is acidic and contains
dissolved metals which, along with natural weathering of outcroppings of the ore body, is the pl'obable
reason for clevated metal levels and low fish population in Middle Creek prior to activity by FEL?

' After extensive exploration of the properly from 1984 through 1987, Formosa Exploration, [nc. formed
in May, 1987 as U.8. subsidiary of Formosa Resources Corporation located in Roseburg, Oregon .

? Water analysis during a FE] baseline survey in 1988-89 reported metal levels in Middlc Creek which
exceeded Oregon waler quality criteria for cadmium, copper and zine, and were higher than other streams surveyed.
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FEI enlarged the underground workings and added a crusher and a 200 tons/day flotation mill to produce
an ore concentrate for off-site smelting. Crushing the ore increases the surface area of the ore available for
sulfide reactivity. About 62,000 tons of ore and 25,000 tons of waste rock were removed from the Silver
Butte Mine from 1990 to 1993%,

The additional gradation of the ore also resulted in enhanced transport by stormwater of sulfide-bearing
sediment from the access road toward Middle Creek. BLM inadvertently exacerbated the sediment runoff
by installing a culvert to remove stormwater from the access road at some point during the period of FEI
operation of the mine. No agency at the time recognized that the primary problem would be the effect of
fincly-crushed sulfides leaving the mine site and not the turbidity, per se, in the escaping stormwater. An
estimated 20 tons of sulfide-bearing material was flushed into the headwaters of Middle Creek®. Discovery
of the water quality impacts in 1993 was one of the key factors in the FEI decision to end operation of the
mine.

During the development of the FEI mining plan at the pre-permit stage, residues of processed ore, called
tailings, along with lean ore not economical to process, were to be backfilled in the mine on a fill-as-you-go
basis. This did not prove feasible ‘in practice because the volume of underground workings was
underestimated by FEI, tailings volume was greater than expected, and the amount of sulfides in the lean
ore was higher than encountered during mine development. As a result, abovcground storage and disposal
of tailings and waste ore became an operational necessity.

The two-acre tailings pond, excavated into bedrock and lined with two layers of PVC, was intended to
recycle water from the flotation circuit and temporarily store tailings before being placed back underground
in-a cement slurry. When this proved impracticable, FEI, without permission, used the pond for disposal.
As time passed, the tailings were also dry stacked above the pond. The environmental danger from sudden
pond failure or movement of dry tailings was significant and immediately recognized during the initial DEQ
inspection in January, 1993,

FEI shut down the operation in August, 1993, The 1990 reclamation plan was quickly determined to be
inadequate to deal with restoration of Middle Creek and recovery of thousands of tons of improperly
discarded waste ore and ore concentrates. The reclamation bond administered by DOGAMI was increased
from $500,000 to $980,000. Restoration was accomplished in a cooperative manner with FEL

* Reclamation of Formosa Exploration's Silver Butte Mine, Allan Throop, Oregor Department of
Geology and Mincral ladustries, January 11, 1995,

* To maintain consistency with contemporary reports on the Silver Butte Mine, Middle Creek is
assumed to begin at the springs, noted on the location map as Ma and Mb.
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Closure of the mine portals, or adits, at the mine included a limestone pack to buffer long term acid mine -
drainage and a concrete security seal. This technique has been shown by the Burean of Mines to be as
effective as a conventional concrete seal,

All buildings and structures were removed. The treatment pond was filled in with low acid-reactive waste
rock and covered with a bentonite clay cap. Roads were obliterated in accordance with requirements of
BL.M and DOGAMI. Reestablishment of vepetation and trees was required. Erosion control measures were
necessary until vegetation was established. About 25,000 gallons of digested sewage sludge was used as
a soil amendment. '

DEQ, using ORS 465.255, recovered oversight costs dating from October 23, 1993. DEQ issued a
Stipulated Final Order (SFQ) dated October 27, 1993 which included a $4,000 civil penalty. DOGAMI
oversight costs were also paid by FEI in the amount of $14,000.

Reflections From an Environmental Regulation Perspective

On paper, operation of the Silver Butte mine should not have created the host of environmental and site
restoration problems remediated during the formal reclamation that occurred after shutdown of the operation
in August, 1993, FEI accepted uliimate responsibility and spent significantly more than 1 million dollars
on cleanup and restoration activities that were largely completed by May, 1994.° Monitoring the success
of the reclamation, especially in Middle Creek, may well fast another six or more years. The goal for Middle
Creek is to restore aquatic life and reestablish fisheries to a pre1989 level. Background mineralization could
affect runoff quality and aquatic habitat viability for many years.®

3 DOGAMI estimates the reclamation costs would have tripled if FEI had not shouldered fuil
financial responsibility and cooperated in every respect with the agencies involved. The field-engineered
stream sediment recovery techniques were especially successful. FEI hydraulically washed the creck bed
after physically loosening the deposits of visible sulfides. The washings were directed into a moveable
funnel which lead to a truck-mounted tank.

SThe stream restoration goal is re-establishment of a diversity of macroinvertebrates, Insects will
fly in and salmonid survival will occur if water quality is acceptable. Logging on the southern slopes of
Middle Creek In 1994 are a factor in stream restoration due to acceleration of erosion of outcropping
sulfides. Stream monitoring and verification will be by Oregon Department of Fish and Wildiife
biologists using the DEQ protocol "Stream Bioassessment Field Manual". The taxonomic level of the
assessment includes benthic macroinvertebrate surveys and development of a species diversity index.
Juvenile and adult fish surveys will continue at [cast until 1999, Surveys wilt include shocking for
Jjuvenile salmonids in the spring. Quarterly monitoring includes sampling of surface water and sediments
in Middle Creek. Analytes include total metals and dissolved metals, hardness, alkalinity, and sulfates.
Surveys in Middle Creck done by BLM in 1982, and again in 1984, show improving conditions for
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Major miscues by Formosa Exploration, Inc.:

. Underestimating the ability to dispose of all tailings and waste ore in the mine.

. Filling the tailings pond above the level of natural rimrock, thereby endangering release of waste and
wastewater to the environment. '

. Insutficient recognition and protective measures to stop stormwater transport of sulfide-bearing ore
to surface waters. Fish and aquatic life were killed,

* Improper surface disposal of 25,000 tons of sulfide-bearing lean ore at the site.

. Diesel fuel spills at aboveground tanks at the mili.

. Improper surface disposal of 2,000 tons of zinc orc concentrate at the site,

Oregon DEQ hindsights:

. No site visits or formal compliance inspections until 1993 at mine or mill site after issuance of water
quality permit in 1990.7

. No air guality inspections.

. No recognition during site development of stormwater control and drainage patterns.

. Lack of review of potential surface water impacts away from the mill and minec site.

There is little doubt that routine inspections by knowledgeable regulatory staff would have been effective
in detecting operational glitches: Early detection of sources deviating from approved operating plans and
permit limitations should be the goal of the regulatory agencies. It is not their role to bc an ever-vigilant
presence. This is contrary to the expressed views of the many citizens, media, and local governments that
finger pointed at DEQ, DOGAMI, and BLM to share the blame for the problems at the Silver Butte Mine,
As Anne Squicr, on the staff of then-Governor Barbara Roberts stated in a March 7, 1994 letter to a citizen,
"Any entity operating under a permit in this state is responsible for complying with every aspect of its
permit. Especially in these difficult budget times, the State has neither personnel nor funds to monitor all
private activity on a frequent basis.”

salmonid habitat qualified by the conclusion that the there was significant sedimentation with some
indications of organic enrichiment, BLM noted that thore were no indications of "clean-water” species of
macroinvertebrates in there surveys,

T Water quality in'spections were not made until January 1993, and aggressive cnforcement did
not commence untt! August 1993, The site was given a very low priority for inspection by DEQ's then
Southwest Region. The reasoning was that FEI should not have discharged since the permit application
and WPCF permit prohibited wastewater disposal to surface waters,




.ok
-

Figure1 - Locéti_g_n :Map of_Féfmg_éﬁ’s S'ilvexy»:utte Mim:aj_

-

S 4

ROSEBURG 27rmis./)
Exit 103

. .Sag
RIDDLE FE~ (4 Ty

——

g

b/\ “

22 o
A - . N N s -
. : A\ Iy
GREEK e, M — B CANYQONVILLE (e -ad
= Exit 98 W< )
[ﬁven BUTTE . N,
Sulfide conarmination L PROPERTY - J - 1 4 FY°
N
CO‘H Impactc‘d sm:amml sl west 2
x - Mb. '
chC \5\00,‘0 .
Hess - ! mddl‘ =y ' CREEK
rk (\a‘b Cr . 0‘3
- ¢
*
2
e
L=
81 \\0\
\e 27
v <
3 7~
T
Wasragron M muled
)T | 0 H 10
L] e mmmne—a e e T e ———————
- 0
PORTLAND ,) 5 hlomthum »
/
o . N LOCATION OF PROPERTY
& ’
| 8
o SILVER BUTTE i Figure a0 FORMOSA EXPLORATION,
PROPERTY ' 1-1 INC.
Y e e e L. Date Oiownby
N Cotitarara \ Mevads \ / GRANTS Pa5S 10mig Nov. 1889 %h HORECOL

Revised: Mar 1993

By: DOGAMI

90:¢CT c6/0¢/10

Z929 9LLE

DAT~YMs

ALTTVAD NALYM «&*

500/9800 [F




Figure1 - Location Map of Formosa’s Silve. Jutte Mine
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MEMORANDUM

Date: January 31, 1995
To: Jan Renfroe, D.E.Q., Water Quality Division
From: Terry Drever-Gee, President, Eastern Oregon Mining Assoc.; Dir. of

Government Affairs, Oregon Independent Miners gw

Subject: Comments relating to the Petition for rule change OAR 340-45-030

1) Need for the Amendments:

As president of the Eastern Oregon Mining Assoc., and Environmental
Coordinator for Bonnanza/Desert Rose Mining, Inc., I am aware of the permitting
process a mining operation has to go through in order to mine in the state of Oregon.

Oregon now has in place the most stringent mining regulations in the country,” I
was a member of the committee that drafted HB 2244, (the chemical processing bill)
which was passed in the 1991 legislative session. HB 2244 was a collective effort of -
industry, members of the environmental community and state agencies. We worked over
a year to put together a comprehensive bill that even former Governor Roberts was
satisfied would allow mining, in a responsible manner, to take place in Oregon.

On the Federal level, mining is regulated by over a dozen environmental and
mining laws. The Bureau of Land Management and the Forest Service work together
with the State Department of Geology and Mineral Industries in the form of
Memorandums of Understanding (MOU's) to regulate mining on public lands within the
State of Oregon. For chemical processing operations in the state there is a consolidated
permitting process in place, with a technical advisory team, team members are from the
various agencies that regulate mining.

There is already in place enough laws to responsibility regulate mining in Oregon,
Mimng is regulated in DOGAMI under OAR 632, within D.E.Q. OAR 340 Division 43.
Last year D.E.Q. approved regulations that added permit conditions on liability for
substantial environmental harm.

2) Fiscal and Economic Impact:

The rules proposed in this Petition could leave the state open fo litigation, thus
could have a huge financial impact upon the state. There will be needed additional time
to send out letters to other states and then to follow up on the letiers. There will also be
additional time for the governing boards to make findings on all applicants. The time it
takes now for a mining permit application to be approved can take up to as long as two
years after the process starts, and the application is complete. Here are some of the
questions I have regarding the rules proposed in this Petition.

* If the state has to do a check on the applicant in all fifty states, what if another
state does not intend to cooperate because of work load, or budgeting?




What s done if there 1s a violation that is found, the application is denied,and
fater it is found that there has been a reporting mistake made within an agency?
What happens if a permit is issued, the permittee is operating in a responsible
manner, but a minor violation is later discovered by a subsidiary company that is
connected to one of the corporate officers? Does the agency cancel the permit?
What kind of legal liability s the state being opened up to by a permittee who is
in compliance ol an issued permit, but now the state rescinds the issued permit
after the company has major capital investments in the project?

In Summary: The economic cost to the state, of writing new regulstions,

implementation, and possible litigation, could be substantial in comparison to the actual
problems that have occurred to date. It is very plain to see that this Petition for Rule
change is not for the good of the state, bul another attempt to totally discourage any
mining in the State of Oregon.

3)

L

List of Principal Documents;

Forest Service mining policy and authority, {aken from the R-4 Reclamation Field
Guide.

Environmental Laws Regulating Mining,

Land Use in the United States in 1980,

Map of the Western United States showing % of public land and both public and
private land impacted by mining,

A Critique of Mineral Policy Center's Burden of Gilt,

Statement of Maxine Stewart, Solution Gold, LTD, BEFORE THE HOUSE
COMMITTEE ON NATURAL RESOURCES; SUBCOMMITTEE ON ENERGY
AND MINERAL RESOURCES; OVERSIGHT HEARING ON UNRECLAIMED
HARDROCK MINES. August 5, 1993,

Statement of Nancy Winslow, Crown Butie Mines, Inc.; BEFORE THE HOUSE
COMMITTEE ON NATURAL RESOURCES; SUBCOMMITTEE ON ENERGY
AND MINERAL RESOURCES; OVERSIGHT HEARING ON
UNRECLAIMED HARDROCK MINES. August 5, 1993,
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Oregon For Responsible Mining

Oregon Legislators acted on several mining bills during the recent 1993 legislative session. Using
an open, responsible and practical approach, the stale accomplished what should serve as a model
for both state and federal entities. Participants from the mining and environmental communities as
well as several government agencies worked together (o construct a number of bills which will

benefit all Oregonians,

Senate Bill 190 states, "It is the policy of the State of Oregon to recognize the
important and g;g_s_g_mial contribution that the extraction of minerals makes to the
economic well-being of the state and the nation and to prevent unacceptable
adverse impacts to environmental, scenic, recreation, social, archaeclogical and
historic resources of the state that may result from mining operations, while
permitting operations that comply with the provisions set forth in ... " This
policy obviously takes Lhe balanced approach rt,cogmzmg the vital need for minerai development,
but equally valuing many of the other cut standing factors which make the state so special.

When the issue of abandoned claims was addressed, rather then require the expensive and
unnecessary reclamation process on every site, the state agreed that there should be reclamation
only on claims ".... that may pose a hazard to public health, safety or the environment,” This

common sense approach is both prudent and cost effective,

The state not only identified the need for reclamation but helped make it a positive process rather
then burdensome for the mining community, The state "Shall establish by rule- a program '
to encourage voluntary reclamation practices that exceed 'the normal reclamation
standards to provide maximum enhancement and benefits from mined lands. The
program shall include incentives and other actions that will encourage voluntary
reclamation practices.” [t has been recommended by the State Geologist that an adwsory
commiltee be formed to establish guidelines for this program,

When the Federal government put into effect the new BLM rental fee, the state responded quickly
at the request of the mining community 1o pass House Bill 1005, The bill makes state mining

recordalion requirements paraliel (o federal mining requirements, thus avoiding a double jeopardy
for the minefs. If one chooses 10 pay the rental tee instead of doing the assessment work, the state

will also now recognize this.

In 1992 the Oregon Legislature passed HB 2244, one of the most stringent cyanide heap leaching
bills in the country. Yet, through dialogue with ail the parties involved, a bill was designed which
even the governor and the Audubon Somety said thf,y could accept. In this and other pncces of
mining legislation J

mﬂmwm exempting them from some of the provisions not applicable to their lcvcl of
activity.

I would encourage law makers at ail levels of government lo approach the many mining issues
bhefore Congress with this same open mindedness, There is no need o over react to implied
problems, A practical, common sense approach will not only help protect the environment, bul
%ve the mining industry the mccmwe 10 investi's money and efforts here 4l home, The Slate of

regon should be commended for it's oulstanding foresight,

Sue Hallett, 25199 Perkins Road, Veneta, OR 97487 Phone/fax (503) 935-1806 Small lode mine
owner. Also associated with: Bohemia Mine Owners Assoc., Oregon independent Miners,
Western Mining Council, and the Women's Mining Coalition.




R-4 RECLAMATION FIELD GUIDE

1,0 - INTRODUGCTION AND PURPOSE . ..

aclamation of disturbed lands in Region 4 is becoming more im-
““jrtant as mineral activity increases on National Forest Syslam
Jands. Expleration and extractien methods involve morg land area
than in lhe past and operalions arg generally larger.

With the increase in acteity the mineral agminisiralor needs

reclamation nformation readily available fhese Fewd Gudes aie -

landed o biing logsther an array of @xistng 'nlormaron 0o a fe
mal thal 15 more usable dy field parsonnel. This intent s 1o provioe
the user wilh:

1, A statement of Forast Service reclamalion policy.
2, A background of Forast Service authority.

3, A logical sequenca of avents for managing the reclamalion
process.

4, A summary ol key reclamation principles.

5. A ready reference and checklist of lechiical informalion to be
applied on the ground.

NOTES:

2.0 - POLICY

I The Forest Senace pohgy for managing minerals includes:

a Corouage and laciiale the orderdy exelomtion and
SemneagEHEnl 06 ING Moerdl [250urce as one of ne rulhiple uses we
NG,

o Develop a good unaerstanding of the mineral industry's
practces and develop a strong working retationghip with industry.

2 Tne Ferest Service recramalion activily policy is {0!

a Ensyre tne uniform application of exploration. develogp-
menl and rectamation standards.

b, Ensure prompl reclamation of lands to productive uses
consistent with land management policies.

¢ Integrate appropriate disciplines in the natural sciences,
enginegenng, and design arts in gstablishing crieria for raclaiming
aisturbed land, revigwing reclamation plang, and monilering
rectamation actvities

4. lgentify formation needs thal can e provided oy
research and encourage rgsearch projects (o provide such
information.

e, Utlize the best avallable informalion in developing and
reviewing reclamaton plans.

NOTES




3.0 - AUTHORITY =

The following is a brief summary of some of the more important
mineral laws thal provide authority o the mineral administrator.

3.1 - The 1866 Mining Law

This was the first general mining law that declared all mineral lands
ownied by the public to be open to exploration and location.

3.2 - The 1872 Mining Law

This more cemprehensive mining law replaced the 1866 law. It has
become known as the General Mining Law. This law provides that
all deposits in lands belonging to the United States be tfree and
open 10 expioration and purchase. The 1872 Mining Law is still in ef-
fect and provides a basis for most subsequent acts.

The General Mining Law was amended and certain minerals werg
excluded from its provisions. Today, the 1872 Mining Law deals
primarily with hardrock minerals known as locatables.

3.3 - The Organic Administration Act of 1897

This law established the “Forest Reserves’” It also provided (a) the
rights to conduct mining activities and (b) the right of ingress and
egress on Natignal Forest System lands e conduct mineral activity,

This law specifically authorizes the Forest Service to manage the sur-
face rescurces on National Forest Systern Lands.

The Organic Act of 1897 is the one act which provides the authority
tor the Forest Service 1o administer reserved and outstanding
mineral pperalicns n gonjunction with the Secretary of Agriculture
Rules and Regulations of 1937, 1947, and 3963,

3.4 - The 1907 Act

This act provided that "Forest Reserves” become National Forests.
3.5 - The Mineral Leasing Act of 1920

The 1820 act allows the Department of Interior. Bureau ot Land
Management! to 1ssue leases for disposal of feasable minerals on

Natonal Forest System lands, including coal, phosphate, sodium, oil

5

and gas, oil shale, native asphalt, bitumin and bituminous rock.
3.6 - Multiple-Use Mining Act of 1955

This Act. among other things. provides for multipie use manage-
ment of land and surtace resources on mining ciaims. This Act
authorizes the United Siates to manage surface resources so long as
these gcivines are not imerfering with the claimants’ nghts. y

3.7 - Federal Land Policy and Management Act - 1976 {(FLPMA)

*
FLMA requirgs a claimant to record location notices and assess-
ment work with the Bureau of Land Management. It contains
mineral withdrawal provisions and covers s1ting of pipelines
powerhines, authonzation is given for special use r:ght-of-wa’y.

3.8 - National Mining and Minerals Policy Act 1970

This Act reatfirms the poiicy of the Fegeral government to foster and
encourage prvale enterprise {a} 1o develop economically sound and
stable domestic mining {and) minerals industries and {D) in the
orderly and economic development of domestic mineral resqources.

3.9 - Statuatory Authority - BLM and Forest Service Regwations
' The Federal statutes reialing to minerais on pubhc tends of the
Uniled States are coverec v Title 30 of the United Siates Code,

2. Regu_lations governing localable and leasable minerals are
f0ur_\d in Title 43. Code of Federal Regulations. and are ad-
ministered by the BLM. BLM publishes its regulations in circulars.

3. Surface use {locatable minerals) operations conducted on Na-
hopal Forest System laags are administered by regulalions lound in
itte 36 Code of Federn: Regulations. Secuon 228, Subpan A, and

are part of the Fores! Ser.ice manual. ' '

NOTES:

4.0 - DEVELOPING THE RECLAMATION PLAN




Plan of Operation ~
Reclaxnauon Pla.ns and Bonds

The Natlonal Envu'onmental Policy Act of 1969 . R
Envuonmental Assessments (EAs)/Environmental Impact Statements (EISs) .
. Includes studies .for: - air quallty, historical and cultural resourm ~wildlife,. vegéw,tlon,
threatened and endangered species, surface water and ground water hydmlogy, geology' visual -
Tesources, socioeconomics, soils, reclamation, public health and safety -

"The Clean Water Act
- Surface Water Quality Protection Permits

The Clean Air Act SR
- Air Quality Protection Permits

The Safe Drinking Water Act

- Ground Water Quality Protection Permits (in conjunction with State regulations)

The National Historic Preservation Act
- Cultural/ Archaeological Resources Protection

The Endangered Species Act

- Sensitive Species Protection

The Mine Safety and Health Act
- Worker Health and Safety

Other Federal Regulations:
The Atomic Energy Act, the Emergency Planning and Community Right to Know Act, the
Forest and Rangeland Renewable Resources Planning Act, the Resources Conservation and
Recovery Act, the Toxic Substances Control Act, and the Uranium Mill Tailings Regulation
Contro] Act

State Regulatory Requ:rements
Plans of Operation

- Reclamation Plans and Bonds

- Surface Water Protection Permits

- Ground Water Protection Permits .

- Air Quality Protection Permits

T Cultural Resoum Protectlon :;'

THE MINING INDUSTRY SUPPORTS THESE REOUIREMENTS AND THE

ENVIRONMENTAL PROTECE% WHICH THEY PROVIDE

OMEN'S MINING COALITION

For more informaiion conract: rh&’f 4
Karhieen Benedeto, Ruth Carraher, 5 5’_‘ Struhsacker ar 702/356-0616




Land Use in the United States in 1980

Millions of Acres
Agriculture
Cropland 413.0
Grassland pasture, and range 985.7
Forest land grazed 179.4
Farmsteads, farm roads 10.9
Total agriculture 1589.0
Wildlife refuge system® 88.7
National park system™ | 77.0
Urban and built-up areas 68.7
Forest service wilderness* 25.1
nghways (1978) 21.5
A1rports (1978)
Railroads (1978) .
Other 388.1
Total, all uses 2270.8

*public land areas are removed from mineral entry

Source: U.S. Bureau of Mines, 1982
{Cameron, 1986)




WOMEN'S MINING COALITION

Map of the Western United States showing percentage of public land and both public and private land impacted by mining
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For more information contact: the WOMEN'S MINING COALITION
Kathleen Benedetto, Ruth Carraher, or Debra Struhsacker at 702/356-0616

{After Cameron, 1986}




A Critique
of
Mineral Policy Center’s
Burden of Gilt

Prepared for the Mineral Resources Alliance
By Steven G. Barringer
of Holland & Hart'

September 9, 1993

On July 20, 1993, the Mineral Policy Center ("MPC") released Burden
of Gilt, a 67-page document which proposes the creation of a federal
program for the cleanup of abandoned hardrock mines.> The report’s
authors allege that as much as § 71.5 billion will be required to accomplish
the cleanup of as many as 557,650 sites around the country. The premise of
the report is that mining in the United States is severely underregulated,
and that uniess Congress acts quickly, today’s mines will continue to operate
unregulated and will be abandoned in large numbers with catastrophic
results for the environment,

- This document examines some ot the assertions of the Burden of Gilt,
especially its allegations that the mining industry is underregulated, exempt

Jerry L. Haggard of Apker, Apker, Haggard & Kurtz, and
David B. Crouch of the Xennecott Corporation contributed to this
critique.

Mineral Policy Center, Burden of Gilt (June 1993)
(hereafter also cited as the "Report"). '




from most environmental regulation, and prone to abandon its sites without
complying with applicable closure and reclamation obligations.

General Conclusion

Burden of Gilt is not a good basis upon which to evaluate the need for
a federal hardrock abandoned mine reclamation program. The Report has
many flaws, starting with its premise that the mining industry is practically
unregulated and will continue to pollute and abandon sites unless Congress
acts. This view is a serious distortion of the current regulatory picture.

- Even the Report’s cover is misleading. The cover photograph depicts
what is presumably an abandoned site. In fact, the photograph is of the
Mike Horse Mine, which is not abandoned at all but is owned by a mining
company. The owner and one other company are conducting a voluntary
cleanup at the site. According to the companies, environmental studies
delayed the cleanup effort for five years, As part of the plan underway, six
mines in the area will also be cleaned up. Cleanup is based on a pilot
treatment plan, with oversight provided by MSHA, OSHA, the Corps of
Engineers, the Montana Soil Conservation District, and the Montana Water
Quality Bureau. The companies will pay Montana state oversight costs.
The cleanup plan is supported by the Governor and industry; however,
environmental groups want to continue studying the area before allowing
cleanup.

Unlike MPC’s Report, a heipful and objective analysis of the mining
industry should evaluate past mining practices before the era of
environmental regulation and compare those with the current collection of
federal and state environmental requirements that apply to mining
operations. Past mining sites operated with little or no environmental
regulation. In contrast, modern mining operations must comply with dozens
of federal and state environmental requirements, including requirements to
close and reclaim sites to protect the environment and meet air quality,
water quality and other standards. The existence of these requirements and
their quality and effectiveness all bear directly on the question whether a
federal hardrock abandoned mine program is urgently necessary, and if so,
what the scope of such a program should be,




MPC alleges that Congress must act quickly because current miners
are not regulated and continue to create future "abandoned" mine sites,
Significantly, the urgency expressed in the MPC proposal is based not on
the existence of unreclaimed sites from the past, but on the current
activities of the mining industry. Accordingly, a full analysis and critique of
MPC’s proposal must include a fair and objective assessment of the amount
and effectiveness of current federal and state regulation.

Unfortunately, Burden of Gilt makes no attempt at a fair or objective
assessment of current regulatory requirements. The picture it paints is
biased and not factual, and hence the Report is unreliable. Following are
12 major flaws in the Report that undermine its credibility.

The document attached as Appendix A demonstrates the existence of
numerous state regulatory requirements applicable to mining, If MPC is to
be believed these requirements do not exist, or only "theoretically govern"
mining activities” Appendix A and many other surveys of state laws
entirely refute this central distortion of the Report.’

Twelve Major Problems with the MPC Report

1. The Report Deliberately Blurs The Distinction

Between Historic and Modern Mining Operations.

Stewart Udall suggests erroneously in the first paragraph and
throughout the introduction to Burden of Gilt that there is no
difference in the mining that occurs today and historic mining

*Report at p. 33 ("Most mining states have laws that
theoretically govern active hardrock mining.')

‘Office of Solid Waste, U.3. Envirconmental Protection
Agency, Mining Waste State Regulatory Programs (May 1990}, and
Western Governor’s Assoclation, Review of State Mine Regulatory
Programs (August 1990) .,

_3_




operations.” In fact, there is a very large difference. Until 30 years
ago, there were virtually no environmental laws or regulations
applicable to mining or other industries in the United States. It was
legal and common well into this century for miners to dispose of
wastes directly into streams and lakes, or onto the ground without
impoundment or other precautions. Few if any states imposed
reclamation abligations,

In the last thirty years, federal and state governments have
enacted laws requiring environmental studies, protecting water quality
and air quality, regulating land use, regulating the generation and
disposal of solid wastes, and requiring reporting and cleanups of
environmental problems, Mining operations being conducted today
with dozens of federal and state environmental permits and approvals,
and with stringent closure and reclamation obligations clearly do not
pose the same risk as operations concluded a generation or longer
ago.

Other parts of the Report suggest that it is just as possible (and
just as common) for miners to abandon mine sites today as it was
decades ago.® That assertion is not accurate. Decades ago it was
legal to abandon mine sites and it was done routinely. Today it is
illegal, and punishable by stiff civil (and in some cases criminal)
penalties, bond forfeiture, and cleanup orders under various federal

*Report at page 1 ("Burden of Gilt . . . captures just what
hardrock mining has done - and is still doing - to America.");
See also, Id. ("Thirty-three years ago . . . I wrote . . . ‘we
live in a land . ., . of an overall environment that is diminished
daily by pollution and noise and blight.’ . . . As for hardrock
mining, however, I could have written those same words this
morning.").

®See Report at page 1 ("The hardrock mining industry has

traditionally been able to ’‘externalize’ costs . . . simply by
abandoning its played-out mines.'"); Id. at page 3 ("the industry
has habitually failed to clean up after itself."); Id. at page 10

("For more than a century, the industry has been paying next to
nothing for the privilege of extracting the nation’s minerals and
then abandoning its worked-out mines."); Id, at page 13
("abandoned mines are not just a matter of historical curiosity.
Irresponsible mining companies continue to walk away from problem
sites."),

-4 -




and state laws, including the federal Resource Conservation and
Recovery Act (RCRA).” Under Section 7003 of RCRA, for example,
the Environmental Protection Agency can order current miners and
those who mined in the past to clean up a site that poses an imminent
hazard to human health and the environment. EPA can obtain
penalties of $10,000 per day for noncompliance with such orders.®

Appendix A to this document, which is a survey of federal and
state environmental requirements that apply to gold mining
operations, illustrates the kind and amount of regulation that applies
to mining operations in the United States. The survey is over a year
old, and therefore does not include references to a new reclamation
law in New Mexico, or to other recently enacted state laws. However,
it does constitute an accurate general representation of the amount
and nature of environmental regulation applicable to mining sites.

The Report Inaccurately Portrays Mining Operations

as Exempt From Environmental Requirements.

MPC claims erroneously in the Report that federal and state
laws "provide little or no protection against continuing environment
damage.” The mining industry currently is partially exempt, along
with the utility, cement and oil and gas production industries, from
parts of only one federal environmental law: RCRA. Section 3001 of
RCRA exempts certain mining wastes from regulation as RCRA

- hazardous wastes while they are studied by EPA." EPA now has

studied the wastes and has recommended that Congress give it
authority to regulate them as "nonhazardous" under RCRA, in part
because of the low environmental hazards they pose.! This partial

1986) .

742 U.S.C. §§ 6901 et seqg., 6973 (1988).
%42 U.s5.C. § 6973 (1988).

‘Report at page 32.

942 U.S.C. § 6921(b)(2) - (b} (3) (1988).

“EPA Regulatory Determination, 51 Fed., Reg. 24,496 (July 3,

o




exemption is coming to an end, and will be replaced by a federal mine
waste program when Congress reauthorizes RCRA.

Meanwhile, during the period of partial exemption, every state
in which significant mining occurs has assumed regulatory control over
mining wastes.”” Some states have done it using water quality
authorities, while others have adapted state solid waste regulatory
schemes for the purpose.

Not all mining wastes qualify for the RCRA exemption; RCRA
has always applied to these non-exempt wastes, and mining companies
must dispose of them in ¢ompliance with RCRA or face severe civil or
criminal penalties and/or compliance orders.” Under Section 7003
of RCRA, EPA can sue mining companies or issue them
administrative orders requiring cleanup of mining wastes that pose an
imminent hazard,"

Finally, the Clean Water Act, the Clean Air Act, and all other
federal environmental laws apply to the mining industry.” (See
discussion below in Section 3),

20ffice of Solid Waste, U.S. Environmental Protection
Agency, Mining Waste State Regulatory Programs (May 1990).

P4z ULS.C. § 6928(c) -~ (g) (1988),
Y42 U.S.C. § 6973 (1988).

BCclean Air Act, 42 U.S.C. §§ 7401 to 7642; Clean Water Act
falso called the Federal Water Pollution Control Act] 33 U.S.C.
§§ 1251 to 1387; Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 [CERCLA], 42 U.S.C.
§§9601 to 9675; Emergency Planning and Community Right-To-Know
Act of 1986, 42 U,S.C. §§ 11001 to 11050; Endangered Species Act
of 1973, 16 U.S.C. §§ 1531 to 1544; Federal Land Policy and
Management Act of 1976, 43 U.S.C. §§ 1701 to 1784; National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321 to 4370b;
National Forest Management Act of 1976, 16 U,S.C., §§ 1600, 161l
to 1614; Safe Drinking Water Act, 42 U.S8.C, §§ 300f to 3003-11;
Texlc Substances Control Act [TSCA), 15 U.S.C. §§ 2601 to 2692;
Uranium Mill Tailings Radiation Control Act of 1978, 42 U.S.C. §§

7901 to 7942, '
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The Report Mischaracterizes the Applicability of the
Major Federal Environmental Laws to Mining
QOperations.

The Report claims that major federal environmental laws--other
than the Surface Mining Control and Reclamation Act and
Superfund--only "narrowly touch on various problems caused by
current mining” operations, "provide little or no protection against
continuing environmental damage" from such operations and do not
subject them to "national minimum environmental protection
regulations."'® This is a significant mischaracterization of the federal

- environmental laws. With one temporary exception, discussed above

in Section 2, the major federal environmental laws apply to mining
operations just like they apply to any other industrial activity. Mining
operations are not exempt from the basic federal legal framework that
protects the environment.

To cite just one example, the Clean Water Act prohibits
any person, including owners an rators of mines, from
discharging pollutants into the waters of the United States from
a point source except in conformity with the requirements of a
National Pollution Discharge Elimination System (NPDES)
permit.,” Such a permit will require that the discharge of any
pollutant meet, at a minimum, standards based on the best
technology available for treating the pollutant being discharged.
EPA has developed a number of such technology-based
standards that are specifically applicable to mining operations.
The standards require mine operators to treat both their mine
and process water before it is discharged and to monitor closely
their conformance to the standards. In the case of copper, zinc,
lead, gold, silver and molybdenum, EPA’s standards prohibit
altogether the discharge of waste water from the mills that
process those ores."

®report at pages 32 - 33.
Y33 U.8.C. § 1342 (1988).
%40 C.F.R. part 440 (1992).
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In addition to requiring compliance with technology-based
standards, the Clean Water Act requires compliance with water
quality standards adopted by the states.” These standards are
designed to insure that waters receiving discharges of pollutants
maintain the quality desired by the state. State water quality
standards can be, and often are, much stricter than EPA’s
technology-based standards. Discharges from mining operations
are fully subject to state water quality standards.

The Clean Water Act also imposes restraints on the storm
water runoff from mine sites. In the storm water regulations
recently adopted by EPA, storm water discharges from mine
sites were specifically designated as requiring a storm water
permit,®® Storm water permits require mine operators to
reduce significantly and control carefully the amount of
contamination that is picked up by storm water as it washes over
the sites of their operations and is then discharged into
surrounding lakes or streams.

Finally, the Clean Water Act prohibits any person,
including owners and operators of mines, from discharging fill
material into waters of the United States, including wetlands,
except in conformity with the requirements of a section 404
permit? This requirement forces mine operators to give
careful consideration to where they place waste rock and
overburden or locate a tailings impoundment, To obtain a 404
permit, a mine operator must demonstrate that the placement of
the fill material in a water of the United States cannot
practicably be avoided and that any unavoidable impacts on the
aquatic resource will be minimized to the extent possible.”
Finally, the mine operator must compensate for any damage

1933 U.8.C. § 1311{b)(1)(C) (1988).
2040 C.F.R. § 122.26(b) (14)(iii).
2133 U,5.C. § 1344 (1988),

240 C.F.R. § 230.10 (1992)
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that is done to the aquatic resource by its discharges of fill
material.

Similarly, the provisions of the Clean Air Act apply with
the same force to the owners and operators of mines as they do
to anyone else whose activities may generate air pollution
subject to the Act. If mine sites emit, or plan to emit, specified
amounts of air pollutants that are considered harmful, they are
subject to stringent control requirements that can be enforced by
an impressive array of enforcement tools.” The Clean Air Act
imposes emission control requirements on a number of air
pollution sources, both stationary and mobile, that are
commonly present at mine sites: primary and secondary
crushers, thermal dryers, diesel-driven compressors and
generators for electrical needs, haul trucks, scrapers, shovels,
loaders and service vehicles. Moreover, the control
requirements may vary in intensity depending on the severity of
any air pollution problem in the area in which the mining
operation is located. The Clean Air Act provides extra
protection for areas that are in attainment of relevant ambient
standards or that are considered pristine.”

A principal focus of the Clean Air Act has been the
development and achievement of national ambient air quality
standards (NAAQS) that are designed to protect public health
and welfare. Of the six NAAQS that have been developed by
EPA, one has particular application to mine sites--i.e,, the
NAAQS for particulate matter.” This is because many mining
operations, especially those conducted on the surface, can
generate significant amounts of particulate matter in the form of
fugitive dust.

2342 U.S.C. §§ 7401 - 7871 (1988 and Supp. IV. 1992}.

2442 U.S.C. §§ 7471, 7475 (1988); 40 C.F.R. §§ 51.166(1) -
(v) and 52.21(1) - (r) (1991).

2340 C.F.R. §§ 50.4 - .12 (1991},
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States enforce the particulate matter NAAQS at mine
sites through their State Implementation Plans, often by
requiring that the mine site obtain a permit. In the future,
emissions of particulate matter will be subject to the Federal
permit requirement adopted by the 1990 amendments to the
Clean Air Act. A typical set of control requirements for
particulate matter at a mine site might include a range of
control measures, such as watering, chemical suppressants,
paving, vegetation, and wind screens. Alternatively, a
performance standard may be specified, such as no visible
particulate matter at the property boundary, or an opacity
standard for emissions from fugitive sources.®

Significantly, as with the Clean Water Act, the Clean Air
Act requirements apply whether the site is in active operation or
not.

4. The Report Misrepresents the States’ Role in
Regulatin ining Activiti

Burden of Gilt is designed to create the popular impression that
state regulatory programs are weak and ineffective, and that mining
today is no different than it was decades ago before state
environmental laws were adopted. While the guality and extent of
state regulation undoubtedly varies, many states deal aggressively and
in coordination with the federal government’s authority to effect
comprehensive regulation of mining activities. In addition to federal
requirements, states often implement more stringent requirements.
MPC’s charge that most state regulatory programs are "weak and
inconsistent” is an overstatement and is conclusory. Neither the
diversity of state efforts nor the results are reflected in MPC’s
document.

%6gee 40 C.F.R, pt. 52, subpts. B - 2Z (1991); See also,
Holland & Hart, Summary and Compilation of State Fugitive Dust
Control Regulations (Exhibilt E to comments submitted on behalf of
the American Mining Congress, et al, EPA Rulemaking Docket A-82-
83, dated October 11, 1983).
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The MPC Report Counts Active Facilities As
Abandoned Mines.

MPC does not define "abandoned mine," and the Report counts
as "abandoned" facilities that are not "abandoned" in any sense of the
word. For instance, the Report counts as "abandoned mines" all
mining-related Superfund sites. Some of these sites are operating
smelters, mines or other facilities, and by definition are not
abandoned.” Others, while they might not be operational, have
owners who are involved in site cleanup. These sites can not be
characterized as abandoned. One of the mining sites featured
prominently in the Report -- the Clark Fork Superfund site in
Montana -- is being cleaned up by one of the site owners, the Atlantic
Richfield Company.

The MPC Report Contains ienificantly Inflated
Estimate of Abandoned Sites.

Of 557,650 abandoned sites estimated by MPC, 194,500, or fully
one-third, have no relevance to the question of whether a hard rock
mining reclamation program is necessary., MPC itself characterizes
these sites in the Report as "benign,” posing "no safety hazards or
threats to water quality."® In estimating total cleanup costs, MPC

- assigned no costs to these sites. Their inclusion in the Report is not

necessary or relevant.

YA footnote in the Report at page 4 suggests that the

Report deces not include non-hardrock mineral abandoned mine sites
such as sand, gravel, and limestone. However, the Report at page

29 includes "unreclaimed bkorrow pits" in the "landscape

disturbance" category of 231,000 abandoned mines needing
reclamation.

Report at page 29.
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7. The MPC Report is N Balanced Examination of
the I f Abandoned Mines.

The MPC Report contains only information that favors MPC’s
conclusion, and much of it is undocumented, For instance, MPC cited
a General Accounting Office (GAQO) report attempting to inventory
abandoned mine lands on Federal lands.® However, MPC made no
mention of a 1991 GAO report on mining operations using cyanide
that reached the following conclusion; "Existing statutes and
regulations provide federal and state agencies with adequate authority
to regulate cyanide operations on federal land and thereby protect
wildlife and the environment,"® Information in this report
contradicts MPC’s assertions in Burden of Gilt that the current
regulatory landscape is not acceptable,

Similarly, MPC relied on the Western Governors Association’s
(WGA) 1990 inventory of abandoned mine lands to come up with its
own estimates for Burden of Gilt, but ignored a 1990 survey of state
laws by the WGA which concluded that most states have adequate
authority in place to regulate mining activities.” The WGA survey
contradicts MPC’s assertion in the report that state laws are "weak"
and "inconsistent."

Finally, MPC asserts that because of the "weakness" and
"inconsistency” of state laws, state regulators "often fail to prevent
today’s mining operations from becoming tomorrow’s abandoned
mines.” There is no documentation for the assertion that state
regulators often "fail" in their jobs. The evidence, while anecdotal,
actually suggests otherwise: states are aggressively regulating mining
and addressing the environmental issues that mining raises. New

*report at page 27.

*y.8. General Accounting Office, Increased Attention Being
Given to Cyanide Operations, June 1991,

‘lyestern Governor’s Assoclation, Review of State Mine
Regulatory Programs (August 1990).

2Report at page 33.
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Mexico recently enacted a reclamation law, and the state of Oregon
has enacted arguably the most strenuous rules governing heap leach
mining in the country.

MPC imate 1 ificially Infl .

It is inconsistent with the purpose of MPC’s proposal to include
in its cost estimate the cost of cleaning up Superfund sites. These
sites are covered currently under Superfund, and their cleanup would
not be part of any abandoned mine cleanup program unless Congress
amended current law to accomplish that. Inclusion of Superfund sites
artificially inflates the cost estimate for the program MPC proposes by
$ 17.5 billion, or almost 25% of the total estimate.

MPC st Estimate Has A estionable Basis an
Is Premature.

MPC’s cost estimate is based on the number of abandoned
mines it estimates need attention. However, MPC’s estimate is based
in large part on the 1990 WGA inventory, which both WGA and MPC
agree is not complete and definitive,® Until a reliable inventory
identifies the number of sites that pose environmental and safety
hazards, it is impossible to assign a price tag to the task.

Second, the basts of MPC’s cost estimates Is undocumented.
For instance, MPC calcuiated the cost of cleaning up sites with ground
water contamination based "on MPC's knowledge of specific sites and
EPA’s reports of costs associated with remediation and
decontamination of groundwater at Superfund sites."* MPC’s
methodology was not disclosed, and so it is impossible to make a
judgment about the quality of this estimate. However, MPC’s
expertise is policy and lobbying, not engineering and ground water
remediation. Unless MPC hired experts to prepare this estimate it
must be viewed with skepticism.

BReport at page 26.
“Report at page 30.
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10. The Mineral Policy Center Distorts the Results of Its
Own Study on Summitville.

The MP(C’s commentary in Burden of Gilt on the Summitville
mining site distorts the results of a study conducted by the
Summitville Study Group®, of which MPC was a part. The two-
page section entitled "Welcome to Summitville,"* contains several
inaccuracies.

For instance, Burden of Gilt states that "[c]yanide began leaking
through the plastic liner into the creek, and from there into
groundwater.”” On the contrary, the engineering report on
Summitville prepared for MPC concludes that "[n]either cyanide or
high pH were detectable in the ground water, except in October of
1990 when cyanide was just above the detection limit. Cyanide was
not detected the following month."® Similarly, the Study Group
report concludes that

[a] number of studies have recently been
undertaken associated with [downstream water
quality] concerns. In a meeting of the
Summitville Technical Assessment Group, held
on May 10, 1993, in Capulin, Colorado,
participants reported the results of tests and
analysis conducted on local ground water and
livestock since the beginning of 1993. [t was
reported that no measured adverse effects on
livestock or ground water from increased metal

¥Knight Piesold and Co. report to Summitville Study Group,
Chronologic Site History, Summitville Mine, Rio Grande County,
Colorado, Volume 1 (hereafter "Study Group").

¥Report at pages 22-23.

YReport at page 22.

®study Group at page 44.
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