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Environmental Quality Commission 
~ Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Agenda Item E 
October 21, 1994 Meeting 

Gasoline Vapor Recovery Permits and Fees and Oxygenated Fuel Fees 

Summary: 

These rules are proposed to require Stage I and Stage II vapor recovery permits and fees 
and gasoline tanker permit fees. This proposal also repeals the existing oxygenated fuel 
permit fee on gasoline retailers and reduces the same fee on terminals and distributors. 

Department Recommendation: 

The Department recommends that the Commission adopt the rules regarding vapor 
recovery permits and fees and oxygenated fuel fees as presented in Attachment A to this 
report. 
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State of Oregon 
Department of Environmental Quality 

To: 

From: 

Subject: 

Environmental Quality Commission 

Fred Hansen, Director ~ 
Agenda Item E, EQC Meeting 

Memorandum1 

Date: October 4, 1994 

Proposed Rule on Gasoline Vapor Recovery permits and Fees and 
Oxygenated Fuel Fees 

Background 

On August 16, 1994, the Director authorized the Air Quality Division to proceed to a 
rulemaking hearing on proposed rules which would reduce oxygenated fuel permit fees 
and require Stage I, Stage II and Tanker unit vapor recovery permits and fees. 

Pursuant to the authorization, hearing notice was published in the Secretary of State's 
Bulletin on September 1, 1994. The Hearing Notice and informational materials were 
mailed to the mailing list of those persons who have asked to be notified of rulemaking 
actions, and to a mailing list of persons known by the Department to be potentially 
affected by or interested in the proposed rulemaking action on August 25, 1994. 

A Public Hearing was held September 23, 1994 with Kevin Downing serving as 
Presiding Officer. The Presiding Officer's Report (Attachment C) summarizes the oral 
testimony presented at the hearing. 

Written comment was received through September 23, 1994. A list of written comments 
received is included as Attachment D. (A copy of the comments is available upon 
request.) 

Department staff have evaluated the comments received (Attachment E). Based upon 
that evaluation, no modifications to the initial rulemaking proposal are being 
recommended by the Department. 

The following sections summarize the issue that this proposed rulemaking action is 
intended to address, the authority to address the issue, the process for development of 

1Accommodations for disabilities are available upon request by contacting 
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD). 
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the rulemaking proposal including alternatives considered, a summary of the rulemaking 
proposal presented for public hearing, a summary of the significant public comments and 
the changes proposed in response to those comments, a summary of how the rule will 
work and how it is proposed to be implemented, and a recommendation for Commission 
action. 

Issue this Proposed Rulemaking Action is Intended to Address 

Vapor recovery regulations require that certain gasoline dispensing facilities in 
Clackamas, Multnomah and Washington Counties, the Salem Transportation Study Area 
and the Medford-Ashland Air Quality Maintenance Area install and maintain Stage I 
and/or Stage II vapor recovery systems. The Department has no funding for ongoing 
education, technical assistance, enforcement, or inspection of these sites. Without such a 
program the Department cannot ensure that the capture of hydrocarbon emissions from 
these sites is adequate. 

Gasoline tankers are currently required to obtain annual Department certificates which 
are provided when the tanker owner establishes proof that the tanker has successfully 
undergone leak detection tests. The Department needs to continue the tanker 
certification program and to annually inspect the facilities which are authorized to 
perform the leak detection tests. 

Because the original fees approved for oxygenated fuel permits have proven to provide 
more revenue than required for the program, the oxygenated fuel permit account 
currently has a balance. The permit fee reduction in this proposal will reduce the 
accumulated balance over the next' few years. 

Relationship to Federal and Adjacent State Rules 

Both Washington and California have extensive Stage I, Stage II, tanker certification and 
oxygenated fuel regulations. In both states, facilities are charged fees to support the 
programs. 

This proposal does not conflict with any federal requirements. This proposal does not 
change any current requirements of gasoline handlers, except to increase or reduce fees 
and require permits on certain facilities. 

L 
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Authority to Address the Issue 

Oregon Revised Statutes (ORS) 468.020 authorizes the Environmental Quality 
Commission (EQC) of the Department of Environmental Quality (DEQ) to adopt rules 
and standards as considered necessary to perform its statutory functions. ORS 468A.040 
grants the EQC authority to require permits from certain parties. ORS 468.045 prohibits 
certain activities without first obtaining a permit. 

Process for Development of the Rulemaking Proposal (including Advisory Committee 
and alternatives considered) 

An advisory committee was convened to guide the Department in identifying the best 
way to design the ongoing compliance program and to recommend a permit fee structure. 
Members of the committee represented all affected aspects of the gasoline marketing 
community. The committee was presented with two alternative proposals. One would 
have allowed a privatized program of inspections for the Stage I and II program. The 
tanker program already utilizes a privatized approach. 

The second alternative proposal was to have the Department train and hire state 
employees to do the inspections. The committee met twice and endorsed this proposal at 
their second meeting. 

Several committee members asked the Department to continue to explore ways to work 
together with the Department of Agriculture and reduce the number of site visits by these 
two agencies. The Department of Agriculture conducts periodic weights and measures 
inspections of some of the facilities inspected by DEQ. 

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of 
Significant Issues Involved. 

If uncontrolled, gasoline transportation and dispensing is a significant source of 
hydrocarbon emissions. Stage I, Stage II and tanker truck regulations greatly reduce 
gasoline vapor emissions. When fully implemented, by June 1, 1994, Stage II vapor 
recovery systems will be installed to control 93 % of all throughput in the tri-county 
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area. Emission reductions from Stage II amount to about 3000 tons per year of 
hydrocarbons. 

Oxygenated fuel used from November through February can reduce ambient carbon 
monoxide levels. Fees to support an oxygenated fuels program were established several 
years ago at levels which are higher than necessary, resulting in a growing fund balance. 
Cost savings resulting from private laboratory analysis of gasoline samples, rather than 
DEQ lab analysis, is the chief reason for the fee fund balance. Originally, the fees were 
set at a level which would have been adequate for the DEQ lab to purchase expensive 
analyzing equipment. Sending gasoline samples to a private lab made that capital 
expenditure unnecessary. This cost savings is reflected in the new, lower fees proposed 
in these rules. 

This proposed rule would: 

1. Reduce oxy fuel permit fees: 
Facility 
Terminals 
Distributor 
Retailer 

Old Fee 
$5,700 
$500 
$100 

New Fee 
$2,500 
$250 
$0 

2. Impose a new $25 permit fee on tanker units which are already required to be 
permitted and tested yearly to prove leak tightness. 

3. Impose a new permit requirement and a $50 fee on all Stage I gasoline facilities, 
estimated to number about 700 in the State. These facilities are located in the Medford
Ashland AQMA, the Salem Transportation Study Area, and Clackamas, Multnomah and 
Washington Counties. 

4. Impose a new permit requirement and a $100 fee on all Stage II gasoline facilities 
estimated to number about 310, all located in Clackamas, Multnomah and Washington 
Counties. 

The total amount of fees collected from these permits would be approximately $44,000 
per year less than is currently collected. 
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Summary of Significant Public Comment and Changes Proposed in Response 

Three written comments were received on these proposed rule changes. Steve Carson of 
BearCat expressed dismay that a $25 fee will be imposed for gasoline tank car 
permitting. He believes the administrative burden on the Department to process the 
permit fees is negligible. No change in the proposal is warranted based on this 
objection. The fees proposed for tanker units are reasonable and in fact are significantly 
less than the fees in California and in Southwest Washington. 

Andy Anderson, representing the Oregon Flying Farmers expressed concern that the tank 
size for Stage I vapor recovery is being reduced from 1100 gallons to 550 gallons. He 
requests an exemption for residential and farm aviation from vapor recovery 
requirements. Mr. Anderson is incorrect in his assertion that the Dep~rtment is 
changing the rules on which facilities must install Stage I vapor recovery. Those rules 
are not affected by this proposal. The only exemption from Stage I rules at this time is 
for underground storage tanks less than 550 gallons which are used for agricultural 
purposes. There is no compelling reason to exempt others from Stage I vapor recovery 
requirements. 

Mike Sims representing the Oregon Gasoline Dealers Association opposes the rules 
because they represent a burden to gasoline dealers. The permit requirements for Stage I 
and Stage II will add to an increasing set of regulations on gasoline dealers. Dealers 
will have to obtain permits for Stage I and/or Stage II vapor recovery. For some dealers 
that will mean a permit fee increase, for others, a fee decrease. Overall the vapor 
recovery and oxygenated fuel fees will be reduced by $44,000. Vapor recovery 
inspections are necessary to ensure that predicted emissions reductions are being 
achieved. Inspections to date reveal significant problems with operator error and 
improper maintenance, both of which lead to increased emissions of hydrocarbons. 
Inspections are needed and the best way to pay for them is to charge permit fees for 
those facilities which need inspection. 

Summary of How the Proposed Rule Will Work and How it Will be Implemented 

The fuels specialist located in the Northwest Region Underground Storage Tank section 
will serve as lead staff for vapor recovery and oxy fuel programs. Since the oxy fuel 
and tanker programs are unchanged, except for minor fee changes, there is no need to 
change the way those programs currently are run. 
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The Stage I and Stage II program will be generating enough revenue to hire some 
temporary inspectors in the areas which have Stage I and Stage II requirements. A 
training program for inspectors is being developed and an inspection protocol is under 
development. A Stage I and Stage II compliance program should be underway by July 1, 
1995. 

Recommendation for Commission Action 

It is recommended that the Commission adopt the rules/rule amendments regarding the 
reduction of oxygenated fuel permit fees and the establishment of Stage I, II and tanker 
unit vapor recovery permits and fees as presented in Attachment A of the Department 
Staff Report. 

Attachments 

A. Rule (Amendments) Proposed for Adoption 
B. Supporting Procedural Documentation: 

1. Legal Notice of Hearing 
2. Memo to Interested Parties Notifying Public of Proposed 

Rulemaking 
3. Rulemaking Statements (Statement of Need) 
4. Fiscal and Economic Impact Statement 
5. Land Use Evaluation Statement 
6. Questions to be Answered to Reveal Potential Justification for 

Differing from Federal Requirements 
C. Presiding Officer's Report on Public Hearing 
D. List of Written Comments Received 
E. Department's Evaluation of Public Comment 
F. Detailed Changes to Original Rulemaking Proposal made in Response to 

Public Comment 
G. Advisory Committee Membership and Report 
H. Rule Implementation Plan 
I. (Other Attachments as appropriate) 
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Reference Documents (available upon request) 

Written Comments Received (listed in Attachment D) 
(Other Documents supporting rule development process or proposal) 

Approved: 

Section: 

Division: 

Report Prepared By: Joseph Weller 

Phone: 229-6280 

Date Prepared: 9-26-94 



DIVISION 22 

GENERAL GASEOUS EMISSIONS 

Gasoline Dispensing Facilities 
340-22-llO 

(l) No person may transfer or cause or allow the transfer of 
gasoline from any delivery vessel which was filled at a Bulk 
Gasoline Terminal or nonexempted Bulk Gasoline Plant into any 
gasoline dispensing facility of less than 40,000 gallon 
capacity unless: 
(a) The tank is filled by submerged fill; 
(b) A vapor balance system is used which consists of a 

Certified Underground Storage Tank. Device· ·capable.··•. of.:· 
collecting the vapor from volatile organic liquids and 
gases so as to prevent their ·emission. to the outdoor 
atmosphere. All tank. gauging.,and ,.sampling de:vices shall 
be gas-tight except.when gauging or sampling is taking 
place; . 

(c) The vapors are processed by a system demonstrated to the 
satisfaction of the Department to be of; · equal ' 
effectiveness; or 

(d) All equipment associated with the vapor balance system 
shall be maintained to be vapor tight and in good working 
order. No gasoline delivery shall take place unless the 
vapor return hose is connected by the deli very· truck 
operator, if reqiiired by subsecti·on (b) of this·· section.· 

(2) Exemptions and Limitations: 
(a) In the Portland-Vancouver AQMA, no person shall deliver 

gasoline to a gasoline dispensing facility unless the 
gasoline vapor is handled· as required in. subsection. 
(1) (b) and (c) of this· rule.• Gasoline• dispensing· .. 
facilities with a monthly throughput of 10, 000 gallons or 
less of gasoline (thirty-day rolling· average) are -exempt·· 
from these requirements; 

(b) In the Medford-Ashland AQMA, : all existing storage tanks 
at gasoline dispensing facilities· with: a rated capacity 
of 1, 000 gallons or less shall be .exempt from the 
submerged fill requirement in subsection. (1) (a) of. this -
rule; · 

(c) Transfers made to storage tanks of gasoline dispensing 
facilities equipped with floating roofs or their 
equivalent shall be exempt from OAR. 340-22-100 through 
340-22-300; 

(d) Stationary gasoline storage containers of less than 2, 085 
liters (550 gallons) used for agricultural purposes shall 
be exempt from OAR 340-22-100 through 340-22-300; 

(e) Stationary gasoline storage tanks with offset fill lines, 
welded-in drop tubes, or fill pipes of less than 3" 
diameter, if installed before January 1, 1979, shall be 
exempt from OAR 340-22-100 through 340-22-300. 

(3) Compliance with subsection (1) (b) of this rule shall be 
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determined by verifications of use of equipment identical to 
equipment most recently approved and 'listed for such use by 
the Department or by testing in accordance with Method 30 on 
file with the Department. 

(4) All persons subiect to OAR 340-22-100 and this rule shall 
obtain an annual vaoor balance system permit from the 
Deoartment. This permit shall be displayed or kept on file at 
the facility. Persons applying for this permit shall at the 
time of application pay a fee of $50. 

[NOTE: This rule is included in the State of Oregon Clean Air Act 
Implementation Plan as adopted by the Environmental Quality Commission under OAR 
340-20-047.] 

Stat. Auth.: ORS Ch. 468 & 468A 
Hist.: DEQ 21-1978, f. & ef. 12-28-78; DEQ 17-1979, f. & ef. 6-22-79; DEQ 23-1980, 
f. & ef. 9-26-80; DEQ l2-l98l(Temp), f. & ef. 4-29-81; DEQ 16-1983, f. & ef. 
10-19-83; DEQ 3-1986, f. & ef. 2-12-86; DEQ 8-1991, f. & cert. ef. 5-16-91; DEQ 4-
1993, f. & cert. ef. 3-10-93 

Bulle Gasoline Terminals 
340-22-130 

( 1) No· terminal owner or operator·, shall allow volatile:. organic 
compounds (VOC) to be emitted into the atmosphere in excess of 
80 milligrams of voe per liter of gasoline loaded from the 
operation of loading truck tanks, and truck trailers at bulk 
gasoline terminals with a daily throughput of greater: than 
76, 000 liters (20, 000 gallons) per day of gasoline. (determined ... : 
by a thirty-day rolling average) : · 
(a) The owner or operator of a gasoline loading terminal 

shall only allow the transfer of gasoline between the 
facility and a truck tank or a truck trailer when a 
current leak test certification for. the delivery.·vessel . · 
is on file with the terminal or a valid. [ias~eetimi: 
stieleer] permit as required. by OAR. 340,-22..,137 (1.) (.c) is 
displayed on the delivery vessel; 

(b) The owner or operator of .. a. truck. tank .. or a .truck. trailer 
shall not make any connection to the terminal's gasoline 
loading rack unless the gasoline delivery vessel has been 
tested in accordance with OAR 340-22-137(1); 

(c) The truck driver or other operator who fills a delivery 
truck tank and/or trailer tank shall. not take on a load 
of gasoline unless the vapor return hose is properly 
connected; 

(d) All equipment associated with the vapor recovery system 
shall be maintained to be vapor tight and in good working 
order. 

(2) Compliance with section (1) of this rule shall be determined 
by testing in accordance with Method 33 on file with the 
Department. The method for determining compliance with section 
(1) of this rule are delineated in 40 CFR Part 60, Subpart XX, 
§60.503. 

(3) Bulk Gasoline terminals shall comply with the following within 
the limits of section (1) of this rule: 
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(a) All displaced vapors and gases during tank truck gasoline 
loading operations are vented only to the vapor control 
system; 

(b) The loading device must not leak when in use. The loading 
device shall be designed and operated to allow no more 
than 10 cubic centimeters drainage per disconnect on the 
basis of 5 consecutive disconnects; 

(c) All loading liquid lines shall be equipped with fittings 
which make vapor-tight connections and which close 
automatically and immediately when disconnected; 

(d) All vapor lines shall be equipped with fittings which 
make vapor-tight connections -and which close 
automatically and immediately when disconnected or which 
contain vapor-tight unidirectional valves; 

(e) Gasoline is handled in a manner to prevent« its ·being· 
discarded in sewers or stored in open containers or 
handled in any manner that would result in evaporation. 
If more than 5 gallons are , spilled~ the. operator shall 
report the spillage in accordance.with OAR 340-20-350 to 
340-20-380; 

(f) The vapor collection system is operated in a manner to 
prevent the pressure therein from exceeding ·the tank 
truck or trailer pressure relief settings. 

[NOTE: This rule is included in the.· State of Oregon Clean ·Air Act 
Implementation Plan as adopted by the Environmental Quality Commission under OAR 
340-20-047.] 

(Publications: The publication(s) referred to or incorporated by reference in 
this rule are· available from the office of the Department of Environmental Quality.] 

Stat. Auth.: ORS Ch. 468 & 468A 
Hist.: DEQ 21.-1978, f. & ef. 12-28-78; DEQ 17-1979, f. & ef. 6-22-79; DEQ 23-1980, 
f. & ef. 9-26-80; DEQ l2-198l(Temp), f. & ef·. 4-29-81; DEQ 3-1986, f. & ef. 2-12-86; 
DEQ 8-1991, f .. & cert .. ef .. 5-16-91; DEQ 4-1993, f. & cert ... ef. 3-10-93 

Testing Vapor Transfer and Collection Systems,. 
340-22-137 

(1) No person shall allow a vapor-laden delivery vessel subject to 
OAR 340-22-120(5) to be filled or emptied unless the delivery 
vessel: 
(a) Is tested annually according to the test method 32 on 

file with the Department, or CFR Part 60, EPA Method 21 
or 27, or California Air Resources Board Method 2-5; 

(b) Sustains a pressure change of no more than 750 pascals (3 
inches of HzO) in 5 minutes when pressurized to a gauge 
pressure of 4, 500 pascals (18 inches of H20) or evacuated 
to a gauge pressure of 1,500 pascals (6 inches of H20) 
during the testing required in subsection (1) (a) of this 
rule; and 

(c) Displays a [seielte:e] valid permit near the Department of 
Transportation test date markings required by 49 CFR 
177.824h, which: 
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(A) Shows the year and month that the gasoline tank 
truck last passed the test required in subsections 
(1) (a) and (b) of this rule; 

(B) Shows the identification of the [stieker] permit; 
and 

(C) Expires not more than one year from the date of the 
leak-test test, or if tested in California, on the 
expiration date so specified. 

(d) Has its vapor return hose connected by the truck operator 
so that gasoline vapor is not expelled to the atmosphere. 

(2) The owner or operator of a vapor collection system subject to 
this regulation shall design and operate the vapor collection 
system and the gasoline loading equipment in a manner that 
prevents: · 
(a) Gauge pressure from exceeding 4, 500 pascals:- (18. inches. of· 

HzO) and vacuum from exceeding 1, 500 pascals (6 inches of 
HzO) in the gasoline tank truck.being.loaded; 

{b) A reading equal to or greater:. than 100 percent of the 
lower explosive limit (LEL, measured as propane) at 2.5 
centimeters from all points on: the , perimeter.: of · a 
potential leak source when measured by the Method 31 and 
33 on file.with the Department, or unloading·operations 
at gasoline dispensing facilities, bulk plants and bulk 
terminals; and 

{c) Visible liquid leaks during loading or unloading 
operations at gasoline dispensing facilities, bulk plants 
and bulk terminals. 

(3) The Department may, at any time, monitor a gasoline tank 
truck, vapor collection system, or vapor control system, by 
the methods on file with the Department, to confirm continuing 
compliance with sections (1) or (2) of this rule. 

(4) Recordkeeping and Reporting:, 
(a) The owner or operator of a source of· vol'atile organic 

compounds subject· to this rule shall maintain records of 
all certification testing- and repairs·." The records··must 
identify the gasoline tank truck, vapor · collection 
system, or vapor control system;" the· date of the test or 
repair; and if applicable, the type of repair and the 
date of retest. The records must be .maintained in a 
legible, readily available condition for at.· least two 
years after the date of testing or repair was completed; 

(b) Copies of all records and reports under subsection (4) (a) 
of this rule shall [iffiffieeiiatelyl be submitted[ff!aeie 
a· .. ailallle] to the Department within 30 days of 
certification testing [, upea ·.;crbal or ;vritEcE: reql:lesE, 
at aa1r rcaseaaJsle time] . 

(c) Persons applying for a permit required by this rule shall 
at the time of application pay a fee of $25. 

[Publications: The publication(s) referred to or incorporated by reference in 
this rule are available from the office of the Department of Environmental Quality.] 

[NOTE: This rule is included in the State of Oregon Clean Air Act 
Implementation Plan as adopted by the Environmental Quality Commission under OAR 
340-20-047.] 
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Stat. Auth.: ORS Ch. 468 & 468A 
Hist.: DEQ 23-1980, f. & ef. 9-26-80; DEQ 12-198l(Temp), f. & ef. 4-29-81; DEQ 
3-1986, f. & ef. 2-12-86; DEQ 8-1991, f. & cert. ef. 5-16-91; DEQ 4-1993, f. & cert. 
ef. 3-10-93 

General Provisions 
340-22-402 

( 1) No person shall transfer or allow the transfer of gaso],ine 
into storage tanks, at gasoline-dispensing sites located in 
Clackamas, Multnomah or · Washington Counties, whose annual 
throughput exceeds 120, 000 gallons, unless the storage tank is 
equipped with: 
(a) A stage I vapor collection system consisting of a 

vapor-tight return line from the storage tank,, . or its 
vent, to the gasoline transport vehicle; 

(b) A properly installed on-site vapor control system 
connected to a vapor collection system; or 

(c) An equivalent control system. · 
(2) A stage I vapor collection system and submerged. filling are 

not required for storage tanks with a capacity less than 550 
gallons. A stage II vapor collection system is not. required at 
gasoline-dispensing sites that are not.subject to the. stage·, I 
requirements of this section. 

(3) No owner and/or operator of.a.gasoline-dispensing site shall 
transfer or allow the transfer of gasoline into a motor 
vehicle fuel tank at gasoline-dispensing sites located. in 
Clackamas, Multnomah or Washington .. Counties .whose:· .. annual. 
throughput exceeds 600,000 gallons, unless·. the 
gasoline-.dispensing site is equipped with a stage II vapor 
collection system which must be .. approved by the ·Department 
before it is installed. 
NOTES: 
-1- Underground piping requirements are described in OAR 
340-150-001 through 340-150-003. and.40 CFR.280 .20 (d). systems 
installed according to American Petroleum Institute 

.Publication 1615, "Installation. of. Underground. Petroleum 
Storage System" or Petroleum Equipment. Institute Publication 
RPlOO, "Recommended Practices for Installation of Underground 
Liquid Storage Systems" or American National Standards 
Institute Standard B31.4 "Liquid Petroleum Transportation 
Piping System" are considered approved systems .. 
-2- Above-ground stage II equipment requirements are based on 
systems recently approved in other states with established 
stage II program. See the Oregon Department of Environmental 
Quality, Air Quality Division, for the list of approved 
equipment. Any other proposed equivalent systems must be 
submitted to the Department of Environmental Quality, Air 
Quality Division, for approval before installation. 

(4) Owners and/or operators of gasoline storage tanks, gasoline 
transport vehicles and gasoline-dispensing sites subject to 
stage I or stage II vapor collection requirements must: 
(a) Install all necessary stage I and stage II vapor 

collection and control systems, and make any 
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modifications necessary to comply with the requirements; 
(b) Provide adequate training and written instructions to the 

operator of the affected gasoline-dispensing site and the 
gasoline transport vehicle; 

(c) Replace, repair or modify any worn or ineffective 
component or design element to ensure the vapor-tight 
integrity and efficiency of the stage I and stage II 
vapor collection systems; and 

(d) Connect and ensure proper operation of the stage I and 
stage II vapor collection systems whenever gasoline is 
being loaded, unloaded or dispensed. 

(5) Approval of a stage I or stage II vapor collection system by 
the Department does not relieve the owner and/or operator of 
the responsibility to comply with other applicable. codes and. 
regulations pertaining to fire prevention, weights and 
measures and safety matters. 

(6) Regarding installation and testing of.piping for stage I and 
stage II vapor collection systems:. 
(a) Piping shall be installed in accordance with standards in 

OAR 340.Division 150; 
CO.) Piping shall be installed by a licensed installation 

service provider pursuant to OAR 340 Division 160; and 
(c) Piping shall be tested prior to being placed into 

operation by an installation or tank tightness testing 
service provider licensed pursuant to OAR 340 Division 
160. 

(7) Owners and/or operators of gasoline-dispensing sites subject 
to stage II vapor collection requirements must ·obtain an 
annual stage II vapor collection permit from the Department. 
This permit shall be displayed or kept on file at the 
facility. Persons applying for this permit shall at the time 
of application pay a fee of $100. 

NOTE: Test methods· are 
established stage II 
Environmental Quality, 
approved test methods. 

based on.methods.used in ·other.states· with 
programs .. See the . Oregon Department of 
Air Quality· Division, for copies of the 

[Publications: The publication(s) referred to or incorporated.by·reference·in 
this rule are available from the office of the Department of Environmental. Quality.) 

Stat. Auth.: ORS Ch. 468 & 468A 
Hist.: DEQ 7-1991, f. & cert. ef. 5-7-91 (and corrected 6-7-91) 

Attachment A page 6 



' h 

Owners of Gasoline at Terminals, Distributors and Retail Outlets 
Required to Have Indirect Source Operating Permits 

340-20-136 The owner of gasoline at any gasoline terminal, 
distributor or retail outlet (defined in OAR 340-22-450(29), (12), 
(26)) shall not supply gasoline to any Qxygenated gasoline control 
area during the control period (defined in OAR 340-22-450(6) and 
(10)) without an approved Indirect Source Operating Permit issued 
by the Department or Regional Authority having jurisdiction. 
(1) An Indirect Source Operating Permit must be renewed yearly, 

prior to supplying any gasoline to an oxygenated gasoline 
control area during the control period. 

( 2) Persons applying for an Indirect Source Operating Permit shall 
at the time of application pay the following fees: 
(a) Gasoline Terminals - $[5,799] 2,500; 
(b) Gasoline Distributors - $[599] 250; 
[(a) Gaseliae Retailers $100.] 
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NOTICE OF PROPOSED RULEMAKING HEARING 
(Rulemaking Statements and Statement of Fiscal Impact must accompany this form.) 

Department of Environmental Quality Air Quality Division 
OAR Chapter 340 

DATE: September 23, 1994 

LOCATION:Room 3A 
DEQ Headquarters Building 
811 SW 6th Ave. 
l'ortland OR 97204 

HEARINGS OFFICER: Kevin Downing 

TIME: 9:30 a.m. 

STATUTORY AUTHORITY:ORS 468.020 and ORS 468A.045 and 468A.040 

ADOPT: 
AMEND: OAR 340-20-047, OAR 340-20-136, OAR 340-22-110, OAR 340-22-130, 
OAR 340-22-137, OAR 340-22-402 

IXI This hearing notice is the initial notice given for this rulemaking action. 
D This hearing was requested by interested persons after a previous rulemaking notice. 
IXI Auxiliary aids for persons with disabilities are available upon advance request. 

SUMMARY: These proposed rules will establish permit fees and require permits for 
gasoline dispensing sites subject to Stage I and Stage II vapor recovery requirements. 
Additionally, the rules would require that gasoline tankers which currently must be certified 

. annually, submit a permit fee along with the certification test results. The oxygenated.fuel 
permit fee currently imposed on gasoline retailers would be repealed. The oxygenated fuel 
permit fee currently imposed on terminals and distributors. would be .. reduced .. 

LAST DATE FOR COMMENT: September 23, 1994 
DATE PROPOSED TO BE EFFECTIVE: Upon adoption by the Environmental Quality 

Co=ission and subsequent filing with the Secretarv of State. 

AGENCY RULES COORDINATOR: Christopher Rich, (503) 229-6775 
AGENCY CONTACT FOR TfilS PROPOSAL: Joe Weller, (503) 229-6280 
ADDRESS: Department of Environmental Quality 

811 S.W. 6th Avenue 
Portland, Oregon 97204 

TELEPHONE: 503-229-6280 
or Toll Free 1-800-452-4011 

Interested persons may comment on the proposed rules orally or in writing at the hearing. 
Written co=ents will also be considered if received by the date indicated above. 

(}~J ())£0-i ~-IS-'7'/ 
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State of Oregon 
Department of Environmental Quality Memorandumt 

Date: August 19, 1994 

To: Interested and Affected Public 

Subject: Rulemaking Proposal - Gasoline vapor recovery permits and fees and 
·oxygenated fuel fees. 

This memorandum contains information on a proposal by the Department of Environmental 
Quality (DEQ) to adopt new rules/rule amendments requiring Stage I and.Stage II vapor 
recovery permits and gasoline tanker certification permits. · This proposal also repeals the . 
existing oxygenated fuel permit fee on gasoline retailers. This proposal would require that 
gasoline dispensing sites subject to Stage I and Stage. II vapor recovery requirements obtain an 
annual permit. Gasoline tankers currently required to pass leakage tests will be required to 
obtain a permit and pay a permit fee along with the results of the leakage test. The permit 
fees collected by these rule changes will be used to support a vapor recovery inspection, 
education and enforcement program in those areas where Stage I or Stage II or gasoline 
tanker certification are required. These rules are being proposed in order to fund a 
compliance program to ensure that predicted hydrocarbon emission reductions are occurring. 

This proposal also repeals the oxygenated fuel permit fee on gasoline retailers. Permit fees 
imposed on terminals and distributors are reduced. The oxygenated fuel program will · 
continue to operate with reduced income because the initial permit fees exceeded the actual 
costs of an adequate compliance program. 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 

Attachment A 

Attachment B 

The actual language of the proposed.rule (amendments). 

The "Legal Notice" of the Rulemaking Hearing. (required by 
ORS 183.335) 
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Attachment C 

Attachment D 

Attachment E 

Attachment F 

The official Rulemaking Statements for the proposed rulemaking 
action. (required by ORS 183.335) 

The official statement describing the fiscal and economic impact 
of the proposed rule. (required by ORS 183.335) 

A statement providing assurance that the proposed rules are 
consistent with statewide land use goals and.compatible with" 
local land use plans. 

(Other attachments as appropriate and necessary) 

Hearing Process Details 

You are invited to review these materials and present written or oral comment in accordance 
with the following: 

Date: 
Time: 
Place: 

September 23, 1994 
9:30 a.m. 
Room 3A DEQ Headquarters 
811SW6th Ave 
Portland OR 97204 

Deadline for submittal of Written Comments: September 23; 1994 

Kevin Downing will be the Presiding Officer at this hearing. Following close of the public 
comment period, the Presiding Officer will prepare a report which summarizes the oral 
testimony presented and identifies written coinments submitted. The EnvironmentaLQuality 
Commission (EQC) will receive a copy of the Presiding Officer's report and all written 
comments submitted. The public hearing will be tape recorded, but the tape will not be 
transcribed. 

If you wish to be kept advised of this proceeding and receive a copy of the recommendation 
that is presented to the EQC for adoption, you should request that your name be placed on the 
mailing list for this rulemaking proposal. · 
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What Happens After the Public Comment Period Closes 

The Department will review and evaluate comments received, and prepare responses. Final 
reco.mmendations will then be prepared, and scheduled for consideration by the Environmental 
Quality Commission (EQC). 

The EQC will consider the Department's recommendation for rule adoption.during one of: 
their regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is October 20, 1994. This date may be delayed.if needed to provide 
additional time for evaluation and response to testimony received in the hearing process. You 
will be notified of the time and place for final EQC action if you present. oral testimony at the 
hearing or submit written comment during the comment period or ask to be notified of the 
proposed final action on this rulemaking proposal. 

The EQC expects testimony and comment on proposed rules to be presented during the 
hearing process so that full consideration by the Department may occur before a final 
recommendation is made. The EQC may elect to receive comment during the meeting where 
the rule is considered for adoption; however, such comment will be .limited to the effect< of . 
changes made by the Department after the public comment period in response to testimony 
received. The EQC strongly encourages people with concerns regarding the proposed rule to 
communicate those concerns to the Department at the earliest possible date so that an effort 
may be made to understand the issues and develop options for resolution where possible ... 

Background on Development of the Rulemaking Proposal 

What is the problem 
Vapor recovery regulations require that certain gasoline dispensing facilities in Clackamas, ... 
Multnomah and Washington Counties, the Salem Transportation Study Area and the Medford
Ashland Air Quality Maintenance Area install and maintain Stage I and/or Stage II vapor 
recovery systems. The Department has no funding for ongoing education, technical 
assistance, enforcement, or inspection of these sites. Without such a program the Department 
cannot ensure that the capture of hydrocarbon emissions from these sites is adequate. 

Gasoline tankers are currently required to obtain annual Department certificates which are 
provided when the tanker owner establishes proof that the tanker has successfully undergone 
leak detection tests. The Department needs to continue the tanker certification program and to 
annually inspect the facilities which are authorized to perform the leak detection tests. 

The oxygenated fuel permit fees are sufficient to run an oxy-fuel program without a permit 
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fee on gasoline retailers and with a reduction in permit fees for terminals and distributors. 

How does this proposed rule help solve the problem 
These rule changes will allow the Department to require permits and permit fees which will 
be used to establish an ongoing inspection, education, technical assistance and enforcement 
program to ensure adequate gasoline vapor recovery; 

The oxygenated fuel permit account currently has. a balance and this permit. fee change·.will 
reduce the balance over the next few years. · 

How was the rule developed 
An advisory committee was convened to guide the Department in identifying the.·best waJ'tO 
design the ongoing compliance program and to recommend a permit' fee structure.· Members 
of the committee represented all affected aspects of the gasoline marketing community. The 
committee met twice and endorsed this proposal at their second meeting. Several committee 
members asked the Department to continue to. explore ways to work together with the 
Department of Agriculture and reduce the number of site visits by these two agencies. The 
Department of Agriculture conducts periodic weights and measures inspections of some of the 
facilities inspected by DEQ. 

How does it affect the public, regulated communitv, other agencies · 
The public will benefit from this rule because the program will result in fewer emissions 
escaping into the enviromnent from gasoline filling. operations ... Hydrocarbon· emissions. from 
refueling as well as toxic emissions from refueling will decrease. This wi11 reduce publiC and 
gasoline station attendants' exposure to these evaporative emissions .. The.regulated facilities 
will have to pay annual permit fees and obtain permits, and. will be subject to ongoing 
compliance checks by Department inspectors. Those gasoline.retailers.who pay an 
oxygenated fuel permit fee will not have to pay the oxy-fuel permit fee in the future. 
Gasoline terminals and distributors will have a permit fee reduction of at least 50%. 

How does the rule relate to federal requirements or adjacent state requirements 
These rule changes do not affect the existing state requirements for Stage I, Stage II or 
gasoline tanker vapor recovery requirements or oxygenated fuel regulations. Reduction in 
terminal and distributor permit fees will not affect any existing control requirements. 
Southwest Air Pollution Control Authority (Washington) has similar vapor recovery 
requirements and charges fees to support their compliance program. Stage II vapor recovery 
is not required for the Portland-Vancouver AQMA. It was chosen as a control strategy 
because it is a cost effective way to reduce ozone precursors. Stage I vapor recovery 
requirements have been in effect for many years and were also chosen because of cost 
effectiveness. 
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How will the rule be implemented 
Annual permits will be required for all Stage I and Stage II gasoline dispensing facilities. 
They will be required to submit an application with a permit fee. The Department will 
provide the facility with a permit which must be on file or on display at the facility. Gasoline 
tankers are currently required to be leak tested annually. The Department provides tankers 
which pass the test with a sticker. This process will continue as before, except that tanker 
owners will have to submit a permit fee along with the test results in order to ·obtain the,:: ... 
permit. Oxygenated fuel permit fees currently imposed on gasoline retailers will be · 
eliminated as soon as the Commission acts on this rule package:: 

Are there time constraints 
No 

Contact for more information 

If you would like more information on this rulemaking proposal, or would like to be added to 
the mailing list, please contact: 

Joe Weller 
Department of Environmental Quality 
811 SW 6th Ave 
Portland OR 97204 
503-229-6280 

or 

Kevin McCrann 
Department of Environmental Quality 
Northwest Region 
2020 SW 4th Ave 
Portland Or 97201 
503-229-5473 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Gasoline vapor recovery permits and fees and oxygenated fuel fees. 

Rulemaking Statements 

Pursuant to ORS 183.335(7), this statement provides information about the Environmental 
Quality Commission's intended action to adopt a rule. 

1. Legal Authority 

2. 

ORS 468.020 
ORS 468A.045 
ORS 468A.040 

Need for the Rule 

These rules have been developed to ensure that the reductions in gasoline vapor 
emissions expected by the Department for Stage I, Stage II and the gasoline tanker 
programs are occurring. These programs are important parts of the Department's 
overall efforts to control emissions of ozone precursors. These rules do not impose 
any additional control requirements on the affected parties. New permit fees will be 
imposed for permits and the funds will be used to implement an ongoing compliance 
program to include inspection, technical assistance, enforcement and 
training/education. The proposed permit fees imposed on the gasoline dispensing 
sites will be $50 for Stage I and $100 for Stage II facilities. Gasoline tankers will 
pay a $25 permit fee to support the ongoing permit program already in place for 
those tankers. 

The oxygenated fuel permit fees will be repealed for retail facilities and reduced for 
terminals and distributors. Thus, income from these fees will more nearly match 
expenditures. 

3. Principal Documents Relied Upon in this Ruleniaking 
California Air Resources Board, Gasoline Facilities Phase I and II Compliance 
Assistance Program 
Available for review at DEQ offices located at 811 SW 6th Ave, Portland or DEQ 
Northwest Region Offices, 2020 SW 4th Ave., Portland OR 

Attachment B~3 page 1 



4. Advisory Committee Involvement 

The advisory committee met two times, June 6 and July 19, 1994, to provide the 
Department with guidance on issues related to the permit fees and whether the 
program ought to include private inspections for Stage I and II sites as an alternative 
to DEQ inspections. The Committee consisted of representatives of the regulated 
community i.e., gasoline station owners and operators, gasoline tanker owners, and 
those who install Stage I and Stage II equipment and owners of terminals and those 
who distribute gasoline. The committee members did not find fault with the 
proposed permit fee structure but did voice concern with the time constraints the 
Department imposed on them during the advisory process. 

The committee asked that the Department continue to explore with the Department 
of Agriculture ways to reduce the number of inspections· conducted by these two 
agencies by combining responsibilities. For example, the Department of Agriculture 
does weights and measures testing at some of the facilities which are required to have 
Stage I or Stage II permits. The committee wants the Department to see whether it 
is possible to combine these inspections so that only one visit is necessary, rather 
than two. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Gasoline vapor recovery permits and fees and oxygenated fuel fees. 

Fiscal and Economic Impact Statement 

Introduction 
The changes proposed by these rules would require that certain gasoline dispensing sites 
required to have Stage I or Stage II vapor recovery obtain an annual permit. The cost of 
a Stage I permit would be $50 and the cost of a Stage II permit would be $100. For the 305 
sites in Clackamas, Multnomah and Washington counties which are required to have both 
permits, the permit fees are additive. Total cost to these stations would be $150. The other 
403 sites in the state which are Stage I only sites would be assessed the $50 permit fee. 

Owners of gasoline tankers would be required to submit $25 per unit to obtain an annual 
permit. These units already are required to submit documentation of test results for vapor 
leakage. This rule change adds the requirement of a permit fee. 

Currently 544 gasoline dispensing sites in the Portland AQMA and in the Medford-Ashland 
AQMA and parts of Josephine and Klamath counties pay a $100 per year oxygenated fuel 
permit fee. These rules would repeal this permit fee for the 544 gasoline dispensing sites. 
Oxygenated fuel permit fees on 21 terminals would be reduced from $5,700 to $2500 and 
48 gasoline distributors would pay permit fees of $250 rather than $500. 

Overall, the oxyfuel permit fees collected under these rules would be reduced from 
$198, 100 to $64,500. Newly imposed Stage I, Stage II and Tanker certification permit fees 
would raise $90,900. 

General Public 
This proposal will have no noticeable impact on the general public. The permit fees are so 
small relative to the overall cost of gasoline dispensing operations that resale price will not 
be affected. 

Small Business 
Some of the sites affected by the Stage I permit fees and the tanker permit fees may qualify 
as small businesses. The permit fee for these businesses will be $25 (tanker permit) or $50 
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(Stage I). Many of these Stage I sites will have a net reduction in permit fees due to the 
repeal of the oxygenated fuel permit fee. 

Large Business 
Many of the Stage II and gasoline tanker companies are large businesses. The permit fees 
for these companies will be $25 (tanker permit) or $150 (Stage I plus Stage II). Because 
of the proposed repeal of the oxygenated fuel permit fee, the net effect on Stage II sites will 
be an increased permit fee of $50. 

Local Governments 
Local governments will be affected only if they own: gasoline storage tanks in Salem of a 
size over 550 gallons, gasoline tanks over 1000 gallons at sites in parts of Jackson County 
or facilities which dispense more than 120,000 gallons of gasoline per year in Multnomah, 
Clackamas or Washington counties. In these cases, the local governments would be 
required to obtain an annual permit and be subject to inspections of the gasoline dispensing 
sites. These sites do not currently pay an oxygenated fuel permit fee so repeal of the 
oxygenated fuel permit fee will not affect local governments. 

State Agencies 
- DEQ 

There is currently one Full Time Equivalent for this work in the Northwest 
Region. This proposal would not add or reduce permanent staff levels, it 
provides for some temporary positions as needed and ongoing budget to 
support the one permanent position. This proposal would fund temporary 
positions in the Western Region. 
- Revenues-would be approximately $90,900 per year 
- Expenses-would be approximately $93,000 per year 

- Other Agencies-There should be no effect on other State agencies. 

Assumptions 
There are currently 708 Stage I sites. 
There are currently 305 Stage II sites. 
There are 1000 gasoline tankers which will require permits. 
There are 544 retail oxy-fuel facilities. 
There are 21 gasoline terminals. 
There are 48 gasoline distributors. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Gasoline vapor recovery permits and fees and oxygenated fuel fees. 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

These rules will establish permit fees and require permits for gasoline dispensing sites 
subject to Stage I and Stage II vapor recovery requirements. Additionally, the rules would 
require that gasoline tankers which currently must be certified annually, submit a permit fee 
along with the certification test results. The oxygenated fuel permit fee currently imposed 
on gasoline retailers would be repealed. Oxygenated fuel permit fees currently imposed on 
terminals and distributors would be reduced . 

2. Do the proposed rules affect existing rules, programs or activities that are 
considered land use programs in the DEQ State Agency Coordination (SAC) 
Program? 

Yes No X 

a. If yes, identify existing program/rule/ activity: . 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? 

Yes No -- (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 

Staff should refer to Section III, subsection 2 of the SAC document in completing the evaluation 
form. Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ 

1 
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authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic 
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine 
Resources; and Goal 19 - Ocean Resources. DEQ programs or rules that relate to statewide land use 
goals are considered land use programs if they are: 

1. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 

a. resources, objectives or areas identified in the statewide planning goals, or 

b. present or future land uses identified in acknowledged comprehensive plans. 

In applying criterion 2. above, two guidelines should be applied to assess land use significance: 

- The land use responsibilities of a program/rule/action that involves more than one agency, are 
considered the responsibilities of the agency with primary authority. 

A determination of land use significance must consider the Department's mandate to protect: 
public health and safety and the environment. 

In the space below, state if the proposed rules are considered programs affecting 
land use. State the criteria and reasons for the determination. · 

These rules require that certain gasoline dispensing facilities submit fees and keep a permit 
on hand. These rules do not change which facilities are subject to vapor recovery 
regulations or what those vapor recovery regulations are. Affected gasoline tankers must 
already obtain a certificate of compliance from the Department, this rule adds a permit fee 
to that requirement but changes neither the need for certification nor the number of tankers 
affected. Repeal of the oxygenated fuel permit fee currently imposed on gasoline retailers · 
simply abolishes a permit fee but does not alter the · oxygenated fuel requirements 
substantively. 

Stage I and Stage II permits apply to systems such as tanks, dispensers and associated 
plumbing which is used to capture and recycle volatile emissions from gasoline. As such 
there is no impact on land use. 

3. If the proposed rules have been determined a land use program under 2. above, but 
are not subject to existing land use compliance and compatibility procedures, explain 
the new procedures the Department will use to ensure compliance and compatibility. 
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Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

The following questions should be clearly answered, so that a decision regarding the 
stringency of a proposed rulemaking action can be supported and defended: 

Note; If a federal rule is relaxed, the same questions should be asked in arriving at a determination of whether 
to continue the existing more stringent state rule. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? 

These rule changes do not in any way alter the gasoline vapor recovery or 
oxygenated fuel programs currently required by the Department, except to alter 
the need for permits and permit fees. Any federal requirements associated with 
these programs are unaffected by these rules. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Not applicable 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requirements? 

Not applicable 

4. Will the proposed requirement improve the ability of the regulated community to comply 
in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing 
the need for costly retrofit to meet more stringent requirements later? 

No 
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5. Is there a timing issue which might justify changing the time frame for implementation 
of federal requirements? 

Not applicable 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

Not applicable 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

The only requirements associated with these rule changes are for permits and 
permit fees. Permit fees will very nearly equal program expenditures, so those 
programs which require more attention will be paying higher fees. 

8. Would others face increased costs if a more stringent rule is not enacted? 

Not applicable 

9. Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? lj so, 
Why? What is the "col'J:!pelling reason" for different procedural, reporting or 
monitoring requirements? 

Not applicable 

10. Is demonstrated technology available to comply with the proposed requirement? 

Yes 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

The requirement of permits and permit fees for gasoline vapor recovery will 
result in a more effective program of preventing hydrocarbon emissions from 
gasoline filling operations. 
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State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Environmen" Quality Commission 

Kevin %tfng, Presiding Officer 

Date: September 26, 1994 

Subject: Hearings Report for Rulemaking Proposal - Gasoline vapor recovery permits 
and fees and oxygenated fuel fees 

These rules are proposed to require Stage I and Stage II vapor recovery permits and gasoline 
tanker certification permits. This proposal also repeals the existing oxygenated fuel permit 
fee on gasoline retailers. The public comment period for these proposed rules was from 
August 19 to September 23, 1994. One hearing was held to accept testimony. 

The hearing was held on September 23rd at 9:30 AM in Room 3A of the Department of 
Environmental Quality: 811 SW 6th Avenue in Portland. Four people attended the hearing, 
one submitted oral.and written comments. 

Written comments were also received from two individuals during the public comment 
period. Oral and written comments are summarized below. 

Summarv of Testimony 

Mic.hael Sims, Oregon Gasoline Dealers Association, PO Box 7065, Eugene OR 97401 

Commentor opposes requirement for Stage I and Stage II vapor recovery permits for 
retail gasoline dealers because, although the increase in fees may seem small, it is 
part of an ever increasing burden of fees and requirements imposed on small business 
persons and gasoline dealers. Fuel costs to the dealer may also increase as a result of 
the pass-through of the tanker fee. The competitiveness of the gasoline marketing 
industry means that dealers are very sensitive to any increases in costs. 

Increased inspections as a result of verifying compliance with these permit 
requirements will also mean an additional time burden for the dealer who must attend 
to and respond to the visits. Dealers are already required to be inspected for the 
accuracy of dispenser meters by Department of Agriculture rules. Commentor 
recommends that Stage I/II inspections be performed by these inspectors or by fuel 
quality inspectors if that program receives Legislative approval. 

Commentor is glad to see that oxygenated fuel permit fees are being repealed. 
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Andy Andersen, Oregon Flying Farmers, 803 Cessna St., Independence OR 97351 

Commentor requests that the exemption for permits and inspections of fuel tanks be 
maintained at 1100 gallons capacity and that aviation tanks also be added to the 
residential and farm use exemption. 

Without this exemption persons who live in airparks or otherwise store their aircraft 
near or attached to their homes may find the additional cost of inspection and permit 
fees will make the maintenance of home refueling facilities for aircraft more 
burdensome and inconvenient. Like farm use, the total effect of gasoline use by pilots 
should have a minimal impact on air quality. 

Steve Carson, BearCat, 3301 Broadmore St., Klamath Falls OR 97603 

Commentor objects to proposed new fees on haulers and dispensers of gasoline. The 
current process used to test cargo tanks is very adequate. Additional changes are only 
designed to justify jobs and funding. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal for a 
New Rule on Gasoline Vapor Recovery Permits and Fees and Oxygenated Fuel Fees 

No. Page 

1. 1 

2. 2 

3. 3 

Attachment D 

INDEX OF WRITTEN TESTIMONY 

Date Received 

9-23-94 

9-19-94 

9-16-94 

Document Description 

Letter dated September 23, 1994 from Mike Sims, 
Oregon Gasoline Dealers Association, PO Box 7065 
Eugene, Oregon, 97401 objecting to the permit and 
fee requirements associated with Stage I and II 
vapor recovery for gasoline dealers. 

Letter dated September 7, 1994 from Andy 
Anderson, for the Oregon Flying Farmers, asking 
for an exemption for those involved in agricultural 
and residential aviation. 

Letter dated September 13, 1994 from Steve 
Carson of BearCat objecting to the permit fee of 
$25 to be placed on gasoline tanker units by this 
proposal. 



Department of Environmental Quality 

Rulemaking Proposal for a new rule on Gasoline Vapor Recovery Permits and Fees and 
Oxygenated Fuel Fees 

Department Evaluation and Response to Public Comments 

One person offered oral testimony at the public hearing. Two persons provided written 
comments. 

Steve Carson 
Mr. Carson objects to the fee of $25 which these rules establish for the administration 
of the permit program associated with gasoline transport units. Until now, the 
administrative expenses associated with this program have been paid for out of the 
General Fund. In California, the state charges $65 for administrative expenses and 
Southwest Washington Air Pollution Control Authority charges $50 for the same service. 
The proposed fee of $25 to cover administrative expenses related to the gasoline tanker 
program is reasonable. In addition to the permit processing, the fee will also make 
possible site visits by inspectors to those companies offering leak detection services. 

Andy Anderson-Oregon Flying Farmers 
Mr Anderson incorrectly believes that the proposed rules change the regulations which 
determine which facilities must install and maintain Stage I vapor recovery. These 
proposed rules do not change the minimum tank size or throughput requirements for 
determining which facilities must install stage I vapor recovery. Mr. Anderson may be 
confusing underground storage tank regulations with the vapor recovery requirements. 
Currently, if an underground storage tank in the Salem Area Transportation Study is 
under 550 gallons and used for agricultural purposes , it is exempt from Stage I 
requirements. In the Medford-Ashland Air Quality Maintenance Area, tanks under 1000 
gallons are exempt from Stage I. In Multnomah, Clackamas and Washington Counties, 
facilities with throughput less than 120,000 gallons per year are exempt from Stage I 
requirements. 

The proposed rules do not change any of the Stage I vapor recovery regulations, except 
to require fees and permits. Mr. Anderson asks the Department to consider exempting 
underground storage tanks used for aviation. That suggestion is beyond the scope of this 
proposal. 

Mike Sims-Oregon Gasoline Dealers Association 
OGDA objects to new permits and fees as being too burdensome to the gasoline dealer. 
Investigations at Stage I and Stage II facilities done to date indicate that a large portion 

Attachment E, Page 1 



of them exhibit operator or maintenance failures which reduce the effectiveness of vapor 
recovery at these sites. In order to ensure that projected vapor recovery reductions are 
obtained, it is necessary to have a compliance program involving education, inspection 
and enforcement. California and Washington both have inspection programs for their 
Stage I and Stage II vapor recovery facilities. The money generated from the permit fees 
is needed to implement a compliance program since EPA money which has been used 
to date is due to run out in June 1995. The total of oxygenated fuel and vapor recovery 
fees collected from gasoline businesses in Oregon will decline by $44,000 if this proposal 
is adopted. There should be little or no interruption of the dealers operations during 
inspection. Preliminary discussions have been held with the Department of Agriculture 
Weights and Measures division with regard to their assuming Stage I and II inspections, 
but there a number of issues which must be resolved prior to any agreement. This may 
take a long time to work out and the compliance program needs to start immediately. 
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Department of Environmental Quality 

Rulemaking Proposal for a new rule on Gasoline Vapor Recovery Permits and Fees and 
Oxygenated Fuel Fees 

Detailed Changes to Original Rulemaking Proposal made in Response to 
Public Comment 

The Department recommends that no changes be made in the original Rulemaking Proposal. 
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Mike Sims 
OGDA 

GASOLINE VAPOR AND OXYFUEL FEES COMMITTEE LIST 

Hanneman and Associates 
777 13th St SE #120 
Salem Or 97301 

Rob Forrest 
Metrofueling 
PO Box 607 
Wilsonville OR 97070 

Dale Andert 
Texaco R and M 
1800 SW First Suite 180 
Portland OR 97201 

Mike Sherlock 
OGDA 
PO Box 7065 
Eugene OR 97401 

Gregg Miller 
NW Pump and Supply 
2045 SE Ankeny 
Portland OR 97214 

Terry Pyle 
Plaid Pantries Inc 
10025 SW Allen Blvd 
Beaverton OR 97005 

John Burns 
WSPA 
3650 US Bancorp Tower 
111 SW 5th Ave 
Portland Or 97204-3699 

Bill Tuninga 
PETRO 
9140 SW Wilsonville Rd 
Wilsonville OR 97070 
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Brian Boe 
OPMA 
PO Box 157 
Portland OR 97207 

John Phimister 
Western Stations 
PO Box 5969 
Portland OR 97228-5969 

Tom Gallagher 
Arco 
960 Liberty St SE #200 
Salem OR 97302-4154 

This Advisory committee was convened to guide the Department in identifying the best way to 
design the ongoing compliance program and to recommend a permit fee structure. The 
committee met on June 6, 1994 and on July 19, 1994. Members of the committee represented 
all affected aspects of the gasoline marketing community. The committee was presented with 
two alternative proposals. One would have allowed a privatized program of inspections for the 
Stage I and II programs. The tanker program already utilizes a privatized approach. 

The second alternative proposal was to have the Departtnent train and hire state employees to 
do the inspections. The committee met twice and endorsed this proposal at their second 
meeting. 

Several committee members asked the Department to continue to explore ways to work together 
with the Department of Agriculture and reduce the number of site visits by these two agencies. 
The Departtnent of Agriculture conducts periodic weights and measures inspections of some of 
the facilities which have Stage I and II vapor recovery. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Gasoline Vapor Recovery Permits and Fees and Oxygenated Fuel Fees 

Rule Implementation Plan 

Summary of the Proposed Rule 

These rule changes will require that gasoline dispensing facilities which are subject to Stage 
I and/or Stage II vapor recovery regulations obtain a yearly permit and pay a permit fee for 
that permit. Gasoline tankers currently subject to leak detection certification requirements 
will be required to submit a permit fee along with the leak detection test results to receive 
an annual permit. Oxygenated fuel permit fees on certain gasoline retailers would be 
eliminated. Oxygenated fuel permit fees on terminals and distributors would be reduced. 

Proposed Effective Date of the Rule 

November 1, 1994 

Proposal for Notification of Affected Persons 

Gasoline tanker owners and owners of affected gasoline dispensing facilities and gasoline 
distributors and terminals will be notified about these rule changes immediately after the 
commission adopts the rules. 

Proposed Implementing Actions 

Tanker owners will be billed $25 for each tanker unit permit issued after October 31, 1994. 
Tanker owners will renew their permits at any time during the year that their previous 
annual permit becomes out of date. 

Owners of gasoline facilities, terminals and distributors affected by this proposed rule will 
receive the new permit forms beginning in June of 1995. These permits will be valid for 
one year beginning July 1. 

Attachment H, Page 1 



Proposed Training/ Assistance Actions 

This rule requires that permits and fees be altered for vapor recovery and oxygenated fuel. 
Currently, permits are required for oxygenated fuel and tankers. This proposal alters the 
amount which must be submitted with permit applications, but the system for billing and 
receiving these permits and fees will remain unchanged. No training required. 

Those facilities affected by the Stage I and Stage II permits and fees will be required to 
submit permit applications and fees for the first time. These facilities have no new 
regulatory burdens placed on them by this rule, but will be inspected to ensure compliance. 
DEQ inspectors will be trained by the Fuels Specialist and in addition, the Department is 
in the process of scheduling a several day long training program provided by the California 
Air Resources Board to be held in Portland. This training should give the inspectors and 
program management an excellent on the inspection procedure .. 

Gasoline facpity management will also have the opportunity to attend one of a number of 
training sess10ns provided by the Department with funds made available from the ISTEA 
funds. The purpose of these trainings will be to provide the facility personnel with a good 
understanding of the kinds of problems inspectors are likely to encounter at the site. 
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Environmental Quality Commission 

~ Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Proposed Amendments to Water Pollution Control 
Revolving Fund (SRF) Program Rules 

Summary: 

Agenda Item L 
October 21, 1994 Meeting 

The State Revolving Fund (SRF) provides low cost loans to communities for the 
planning, design and construction of water pollution control facilities, and for estuary 
management plans. Division 54 of the Oregon Administrative Rules provides guidance 
for program operation, loan eligibility and project selection. 

The proposed rule amendments address three problems: 1) the demand for SRF loans 
exceeds existing funds by five to one; 2) complaints that the way projects are scored for 
prioritization is inequitable; 3) complaints that the rules are fragmented and difficult to 
read. 

An Advisory Committee assisted in developing the rule revisions, which include: 
1) amending the manner in which projects are selected and reformatting the selection 
criteria into a table that is easier to read and understand; 2) incorporating legislation 
passed in 1993 to allow the sale of bonds to leverage the Fund; 3) establishing some caps 
to ensure more broad coverage by the Fund; 4) modifications to interest rate 
calculations; 5) housekeeping changes for clarity. 

Department Recommendation: 

Adopt rules as proposed in Attachment A. 

~VJcuMWi t ra1_cli£L rrV\~ I~ ~~~b 
Report{J\uthor \) Divi~ion Administrator Director 

September 28, 1994 
tAccommodations for disabilities are available upon request by contacting the Public 
Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD). 

·' 



State of Oregon 
Department of Environmental Quality 

To: 

From: 

Subject: 

Environmental Quality Commission 

Fred Hansen, Director~ 
Agenda Item F, EQC Meeting October 21, 1994 

Memorandum 

Date: October 4, 1994 

Proposed Amendments to Water Pollution Control Revolving Fund Program Rules 

Background 

The State Revolving Fund (SRF) loan program was created by Congress through the 
Clean Water Act of 1987 which transferred the direct financing of municipal sewage 
treatment projects from the EPA to each state. Congress authorized $18 billion for 
this program to be granted over a six year period. Each year, five out of every six 
dollars in the SRF are provided through U.S. EPA grants, and the sixth is state 
match. Money in this perpetual fund is lent at below market interest rates to 
communities who make principal and interest (re)payments back into the fund, availing 
the money to be relent. 

The State of Oregon's SRF is now capitalized with six federal grants and the 
corresponding state match in the amount of $122 million. Division 54 of Chapter 340 
of Oregon Administrative Rules defines Oregon's SRF program, how it operates, what 
projects are eligible, how projects are selected and what the terms and conditions of 
the loans can be. 

The SRF is the major tool through which communities receive help to make 
wastewater treatment investments more affordable. It continues to be water quality 
driven and all projects identified to receive financial assistance address high priority 
water quality problems. This proposal amends the rule to ensure that the SRF 
continues to be an effective, efficient and equitable tool for protecting the quality of 
Oregon's waters. 
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Authorities 

The SRF was created by Congress through the Clean Water Act of 1987 (Public Law 
100-4). States were designated as the entity to receive EPA grants with which to 
create a permanent source of financing for water pollution control projects. Federal 
authorities are as follows: 

• Title VI of the Clean Water Act - State Water Pollution Control Revolving Funds 
• EPA's Initial Guidance for State Revolving Funds 
• Title VI - Questions and Answers 
• 40 CPR Part 35 -State Revolving Fund Program Implementation 

Regulations - Subpart K--State Water Pollution Control Revolving Funds. 

Oregon Revised Statutes (ORS) 468.427 establishes the Water Pollution Control 
Revolving Fund (State Revolving Fund) and ORS 468.440 authorizes the Commission 
to adopt rules implementing the program to make loans from the State Revolving Fund 
to public agencies. 

ORS 468.020 authorizes the Environmental Quality Commission (EQC) of the 
Oregon Department of Environmental Quality (DEQ) to adopt rules and standards as 
considered necessary to perform its statutory functions. 

ORS Chapter 468.433 establishes the Department of Environmental Quality as the 
administrator of the State Revolving Fund Loan Program. 

The 1993 legislative session passed HB 2070 into law enabling DEQ to sell and repay 
bonds from the fund in order to leverage the SRF. · 

Issue this Proposed Rulemaking Action is Intended to Address 

The proposed amendments to the rules address three problems. First, the demand for 
SRF loans exceeds existing funds by five to one. According to a 1992 study by EPA, 
Oregon's current municipal sewer needs total $1.4 billion. Second, each year the 
Department receives complaints that the way projects are scored for prioritization is 
inequitable. Third, there have been complaints from program staff, loan applicants 
and borrowers that the rules are fragmented and difficult to read. This proposal also 
includes rules about leveraging the State Revolving Fund. 
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Rulemaking Development Process 

DEQ Reviews 

The proposed SRF rules were developed through three written internal reviews which 
included various water quality perspectives within DEQ. These reviews resulted in a 
considerable number of editorial and organizational amendments and met the following 
biennial Periodic Review Requirements: 

• Continued need for the rule. 
• Complexity of the rule. 
• Extent to which the rule duplicates, overlaps or conflicts with other 

state rules, federal regulations, and local government regulations. 
• Degree to which technology, economic conditions, and other factors 

have changed in the subject area affected by the rule. 
• Potential for the rule to enhance job-producing enterprises. 
• Legal basis for the rule. 

Several topic meetings were held to develop equitable Project Priority List Point 
Assignments. Amendments to the priority points include perspectives from financial 
staff, regional staff, surface and ground water staff. 

Staff comments and discussion bullets were included in the Advisory Committee 
manual to help the committee understand the issues and the rational behind staffs 
proposed amendments. 

Advisory Committee 

A diverse Advisory Committee was selected from around the state. It was chaired by 
Roger Jordan, City Manager of Dallas and Chairman of the Water/Wastewater 
Committee of the League of Oregon Cities. The thirteen members represented large 
and small communities; special districts and tribal governments; ground and surface 
water perspectives; point and nonpoint source perspectives; and special need areas 
(e.g. shell fish producing estuaries, wild and scenic rivers, water quality limited 
streams, Outstanding Resource Waters, and communities participating in the 
Department's Environmental Partners for Oregon Communities initiative.) 
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Advisory Committee meetings were held between July 20 and August 16, 1994. All 
committee rule recommendations were incorporated into the proposed rule. The SRF 
Advisory Committee strongly recommends a statutory amendment to include federally 
recognized Indian tribes as eligible borrowers. During a committee meeting, EPA 
informed the State that a recent Office of General Counsel opinion concludes that 
Indian tribes must be eligible to borrow from the State Revolving Fund. 
Representatives of the Department of Justice are of the opinion that the current 
definition does not include Indian tribes. The easiest way to make this change would 
be to make a statutory change to the definition of "public agency" for SRF program 
use only. (See Attachment E for citations.) 

See Attachment F for a list of Advisory Committee members and the Advisory 
Committee Main Point Summary reports. 

Public Hearing 

Hearing Authorization: On July 14, 1994, the Director authorized the Wastewater 
Finance section of the Water Quality Division to proceed to a rulemaking hearing on 
proposed amendments to the Water Pollution Control Revolving Fund Program, 
commonly called the State Revolving Fund (SRF). 

Notice: Consistent with the authorization, hearing notice was published in the 
Secretary of State's Bulletin on August 1, 1994. On August 3, 1994, the Department 
mailed the Hearing Notice and informational documents to persons or groups who are 
known to be interested or who may be potentially affected by amendments to the SRF 
Loan Program. The notice did not include the proposed rule but made it available 
upon request. There were seven requests for copies of the proposed rules. 

Public Hearing: A Public Hearing was held on September 7, 1994, at 1 :00 pm in 
room 3A of DEQ headquarters with Martin Loring serving as Presiding Officer. The 
Presiding Officer's Report (Attachment C) states that no one attended the Public 
Hearing and no testimony was presented in any form. 

Written Comments: Written comments were received through September 13, 1994. 
No written comments were received. 
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Proposal Summary 

Leveraging: This proposed rule would incorporate legislation passed during the 1993 
session which amended ORS 468.423 to 468.440. It enables the Department to 
increase the volume of low cost loans that can be made by selling bonds to leverage 
the fund. Leveraging language is found in OARs 340-54-020 (4) and (5); and 340-54-
065 (12). (See Attachment A - pages 11 and 47, respectively.) 

Details about how leveraging works will be developed in consultation with financial 
advisors and bond counsel for inclusion in the procedures manual. The manual will 
be reviewed by a document review committee. A recommendation whether or not to 
leverage each year will be presented to the steering committee and will be based on 
the demand for SRF loans to address high priority water quality problems, market 
conditions, and current staff workload. 

Project Selection: This proposal would also amend the manner in which projects 
(Project Priority List Point Assignments) are selected to be allocated SRF moneys. 
The proposal in OAR 340-54-025 (3) (Attachment A - pages 14 through 18) reformats 
the rule into a table for clarity. It reassigns project points that address Receiving 
Waterbody Sensitivity, Enforcement Activities and Water Quality Violations. This 
proposal places a maximum of 10 points for the Population category and adds an 
Affordability category to address community economics and project affordability. 
Ground water and surface water projects are more evenly ranked in this proposal than 
in the existing rule. However, comparable ground water situations are still ranked 
slightly higher in recognition that ground water contamination is more difficult to 
identify and to remedy. There are a maximum of 100 points possible under the 
proposed rule. 

Reserves and Caps: The Small Community and the Facility Planning Reserves 
(Attachment A - page 20) would have a cap until all eligible projects for the reserve · 
have been allocated available funds. The Small Community Reserve's cap is the 
"greater of $750,000 or 25%" of the reserve and the Facilities Planning Reserve cap 
is $400,000. Among all SRF projects, no project may receive more than the greater 
of $2.5 million or 15 % of the SRF until each eligible project has received an 
allocation (Attachment A - page 19.) 
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Interest Rates: OAR 340-54-065 (5) (Attachment A - pages 45 through 46) proposes 
the use of a Base Rate, still using the Bond Buyer's Index, to calculate interest rates. 
Facility planning and discretionary loans would be made at an interest rate equal to 
one half of the Base Rate. All other direct loans would be made at a fixed interest 
rate equal to the greater of two thirds of the Base Rate or the Base Rate minus 200 
basis points. Interest rates on leveraged loans (Attachment A - page 47) are 
established under 340-54-065 (12)(b)(B) at no more than the greater of two thirds of 
the bond interest rate, or the bond interest rate minus 200 basis points. 

Editorial Changes: Division 54 was edited and reorganized to create a more logical 
order, create parallel structures, remove redundancies, correct grammatical errors, 
correct inconsistencies, and conform to the AG's Guidance on Rulemaking. Detail 
more appropriate for a guidance document would be moved to the proposed SRF 
Procedures Manual. 

Relationship to Federal and Adjacent State Rules 

The Department is not aware of any conflicting requirements being imposed by the 
federal government or other states. Through the Clean Water Act of 1987, each state 
was authorized to develop an SRF loan program to meet their state's needs within the 
federal requirements. Therefore, program comparisons to contiguous states is not 
applicable to the State Revolving Fund. 

SRF loans must adhere to sixteen Title II requirements as required by section 602 
(b)(6) of the Act until the total of loans in compliance equals the sum of all federal 
capitalization grants received. It states in part: 

Treatment works eligible under section 603(c)(l) of this Act which will be 
constructed in whole or in part before fiscal year 1995 with funds made 
available by capitalization grants under this title and section 205 (m) of 
this Act will meet the requirements of .. 

It is proposed that procedures to follow these requirements be removed from rule and 
placed in the SRF Procedures Manual to simplify the transition when the requirements 
have been met. 
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Reference Documents 

All documents supporting the rule development process or the proposal are available 
upon request. These include internal review documents and comments, the Advisory 
Committee manual, and analytical spreadsheets. 

Implementation Summary 

The majority of implementation activities will be within the Wastewater Finance 
section of the Water Quality Division. The section will staff committee work 
regarding leveraging and document development (Attachment A - pages 47 and 50, 
respectively). Loan portfolio management and bond issue management activities will 
increase and those activities will require additional skills that will be learned through 
bond counsel and fund managers. This will be an evolutionary process as leveraging 
is implemented. (See Attachment D - Rule Implementation.) 

In addition to regional staffs ongoing involvement in and concurrent with this 
rulemaking process, reference documents have been prepared to inform regional SRF 
staff of rule amendments. The impact in terms of how the regions perform SRF work 
is negligible. Training will be achieved through electronic mail, during project 
meetings and through the document review process. However, leveraging will 
increase workload by increasing the number of loans made. Staffing considerations 
will be a factor in each year's decision whether or not to leverage. 

The regulated community will experience minimal implementation activity. 

Recommendation for Commission Action 

Staff and the SRF Advisory Committee recommend that the Commission adopt the 
rule amendments regarding the State Revolving Fund as presented in Attachment A of 
the Department Staff Report. 

The committee and staff also request that the Commission decide as a matter of policy 
that the statutory definition of "public agency" be expanded to include Indian tribes for 
the purposes of the SRF program only, as presented in Attachment E. 
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Attachments 

A Proposed Rule Amendments 
B Process Documentation 

Chance to Comment 
Notice of Proposed Rulemaking Hearing 
Rulemaking Statement 
Fiscal and Economic Impact Statement 
Land Use Evaluation Statement 
Stringency 

C Presiding Officer's Report 
D Rule Implementation Plan 
E SRF Eligibility - Public Agency 
F Advisory Committee Members and Reports 

Approved: 

Margaret C. Vandehey: crw 
MW\WC12\WC12986.5 
9/19/94 

Section: 

Division: 

Report Prepared By: Margaret C Vandehey 

Phone: (503) 229-6878 

Date Prepared: September 19, 1994 
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ATTACHMENT A 
Proposed Rule Amendments 

STATE REVOLVING FUND PROGRAM 

OAR 340-54-005 

OAR 340-54-010 

OAR 340-54-015 

OAR 340-54-020 

OAR 340-54-025 

OAR 340-54-035 

OAR 3 4() 54 ()4() 

OAR 3 4() 54 ()5() 

OAR 340-54-055 

OAR 340-54-060 

OAR 340-54-065 

[OAR 34() 54 ()7() 

OAR 34() 54 ()75 

OAR 340-54-080 

SRF Rules 

Purpose 

Definitions 

Project Eligibility 

Uses of the Fund 

Preliminary Application Process; [SR.12 ]Project Priority 
List .. [ and] Intended Use Plan 

Final Application Process[ f'eF SR.12 Finaneing far Faeillty 
Pltmning fat' lVateF 1%llu#m1 Cantrel Faeili#es, Nenpeint 
SeuFee Cen1ffll Pffljeets, Es11tary Management .°"8jeets tmd 
Sterm lVateF Cantrel P-ref eets 

Final Appliea#en Proeess fat' SR ... 12 Finemeing f<Jr Design eF 
Canstl'ttefien ef Wt1teF Pellu#en Cen1ffll Faeili#es 

En·,1irenme1tttll Review] 

Loan Approval and Review Criteria 

Loan Agreement and Conditions 

Loan Terms and Interest Rates 

Speeial Rese191es 

Lea-11 Limi1tl#ens] 

SRF Procedures Manual 
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PURPOSE 
340-54-005 

These rules are intended to implement f(fORS 468.423 - 468.44Qffl under which financial 
assistance is made available to Emui ittilked by ]Oregon f1111t11icipttlities ]public agencies 
to plan, design and construct water pollution control facilities through the Water 
Pollution Control Revolving Fund. also known as the State Revolving Fund (SRF) 

I 11 The following text was moved from 340-54-065. 

111 

These rules are established in order to provide loans to projects which enhance or 
protect water quality; to provide loans to public agencies capable of repaying the 
loan; to establish an interest rate below market rate so that the loans will be 
affordable; to provide loans to all sizes of communities which need to finance 
projects; and to provide loans for the types of projects described in these rules which 
address water pollution control problems. 

DEFINITIONS 

340-54-010 

As used in this Division unless otherwise required by context: 
(1) "Allocation Cycle" means the funding cycle as determined by the Department. 

All references to fiscal cycles were removed. Allows the Department to move 
to a year-round, quarterly or semi-annual cycle. All other funding agencies 
have a year-round cycle. 

ffl:J}ill "Alternative ft•'WltHlent ]Technology" means any proven wastewater 
collection. treatment. or disposal process or technique which provides for 
the reclaiming and reuse of water, productive recycling of wastewater 
constituents, other elimination of the discharge of pollutants, reduction of 
capital costs or the recovery of energy. 

Ql "Applicant" means an eligible State Revolving Fund (SRF) applicant. 
~ID "Available SRF" means the State Revolving Fund (SRF}. minus Emenies] 

moneys for SRF administration and prior obligations. 
(5) "Borrower" means an eligible SRF loan recipient. 
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111 

[(3) "Cttteg<Jriettl EJtClttsi()lt" tnettJ'tS ttn {ffl)f/ipfitmft'{)m e11vir(}l1mentttl 1'€·;iew 1'€tjttil'€ 
ments ftJr tt etttegm-y ~f ttetiens which de net intlivitittttfly, cl:lml:llttti·Pely ever time, 
er in eenjttnctien with ether ttetiens, have tt signiflett11t effect en the tjttftlity efthe 
e11vi1vmment. E11viffl11mental ilil{Jftct statements, e11Vi1'{)nme11tal assessments a1ttl 
envifflnmentttl if'!fermatien tieeuments al'€ net Fetjl:lil'etifar etttegmiettl exe!l:lsiens.] 

The above text was removed -- the section that contained CEs was placed in 
the procedures manual. 

"Change Order" means a written order and supporting information from the 
[beJ'J'(Jwer ]Borrower to the contractor authorizing an addition, deletion&t 
or revision in the work within the scope of the contract documents, 
including any required adjustment in contract price or time. 
"Clean Water Act" means[ Title lq <'!f] the federal Clean Water Act as 
amended by the Water Quality Act of 1987, Public Law 100-4 and any 
subsequent amendments .. Also referred to as "the Act". 
"Collector Sewer" means that portion of the public sewerage system which 
is fp1imttrily ]installed primarily to receive wastewater directly from 
individual residences and other individual public or private structures. 
"Combined Sewer" means a sewer that is designed as both a sanitary and 
a storm water sewer. 
"Construction" means the erection, installation, expansion or improvement 
of a water pollution control facility. 
"Default" means nonpayment by the Borrower of the principal or interest 
amount of an SRF loan on the payment's due date[ efSP..-.."' repayment by 
tt Ber1"fJwer when tizte], failure to comply with SRF loan covenants, a 
formal bankruptcy filinghl or other written admission of inability to pay 
SRF obligations. 
"Department" means the Oregon Department of Environmental Quality. 
"Director" means the Director of the Oregon Department of Environmental 

·Quality. 
"Documented Health Hazard" means areawide failure of on-site sewage 
disposal systems or other sewage disposal practices resulting in discharge 
of inadequately treated wastes to the environment as demonstrated by 
sanitary surveys or other data collection methods and confirmed by the 
[Dcptti·tment tiittl ] Orei:on Health Division as posing a risk to public 
health[. This inchttles a mttntiatery hettlth htfffl1vi: ttnnexatien 1 etjttil'€tlj 
pursuant to ORS 222.850 to 222.915 or ORS 431.705 to 431.760. 

222.850-915 =Health Hazard Abatement/431.705-760 = 
Health Hazard Annexation or District Formation 

WJH@ "Documented Water Quality Problem" means water pollution resulting in 
violations of water quality statutes, rules or permit conditions demonstrated 
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by data and confirmed by the Department as causing a water quality 
problem. 

[(14) "Environmental Asses5t11e11t" means an ewihtatiBll pF€patv:d by the applicant re 
determine whether a propBsed pr<'Jject may have a significant impact Bil the 
emiirenment ftflfi, therefore, retjuire the preparatiBn of an en"lironmental inipact 
statement fEIS) or a Finding of 1\'o Significant 1111pact fFNSI-). The asses-sment 
shall include a brief discussien ef the need fer a project, the alternatives, the 
e1wironmental inipacts ef the propesed action anti altematives anti a listing of 
persons or agencies consulted. 

(15) "Em:il"Omnental I111pact Statement fEIS) " means a l'qJ{)l't retjuired by the 
Dcpal'tment analy;;ing fhe inipacts of the proposed pr<'Jject and discussing project 
alternatives. An EIS isp1"qJa1-ed when the ew;ironme11tal assessment indicates that 
a signijic(Jfl;t environmental inipact may eccur and significant Btherse impacts can 
not be elimi11ated by making changes in the pr<'Jject.] 

I I I Two definitions above were removed -- section was placed in procedures 
document. 

(16) "EPA" means the U.S. Environmental Protection Agency. 
(17) "Estuary Management" means the development and implementation of a plan for 

the conservation and management of an estuary of national significance as des
cribed in §320 of the Clean Water Act. 

i I I §320 = National Estuary Act 

(18) "Excessive Infiltration/Inflow" means the quantities of infiltration/inflow which can 
be [ecenemieally ]cost-effectively eliminated from a sewer system as determined 
in a cost effectiveness analysis that compares the costs for correcting the 
infiltration/inflow conditions to the total costs for transportation and treatment of 
the infiltration/inflow[jrem Satiitary seweffl]. 

(19) "Facility Plan" means a systematic evaluation of environmental factors[ a1id]~ 

engineering alternatives and financial considerations affecting a proposed 
project area.[ considering demographic, repegrophic, hydrowgic, a1ltl institutienal 
ch(Jfflcteristics ef a propesed pr<'Jjeet area[ thttt demenstrtttes that the selected 
alternative is cost effective mm e1wironmentally acceptable.] 

(20) "Federal Capitalization Grant" means federal dollars allocated to the State of 
Oregon for a federal fiscal year from funds appropriated by U.S. Congress for the 
State Revolving Fund under Title VI of the Clean Water Act. [ This dees not 
include state matching m{)11ies.] 

(21) "[G1"0undwater] Ground Water Management Area" means an area in which 
contaminants in the ground_ water have exceeded the levels established under ORS 
£468. 694,]468B.165 and the affected area is subject to a declaration under ORS 
[468. 698]468B.180. 
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111 165 = Ground water Contaminants maximum levels; establishing; rules. 
180 = Declaration of ground water management area; standards. 

[(22) "Highly Cenft'e'1ersial" means public eppesi#en based en a substan#al dispute 
e;;er the envi1't71m1ental impacts ~f the pl'eject. The disputed impacts must bear a 
clese causal reltt#enship te the preposed pl'eject.] 

f(E}J(22) "Infiltration" means the intrusion of ground_water into a sewer system{ 
th1'17ugh tlefec#;;e pipes, pipe jeints, cem1ec#o11s, e1· mttttheles i11 the 
Sttnitary sewer system] . 

{(24)t(23) "Inflow" means a direct flow of water other than wastewater and ground 
water into a sewer system.[ that enters a sewer system from sources such 
as, but net limited te ,;. Feef gutters, drains, mtt11hele ceWJ1·s, cFess 
cennec#ons between sterm seweFs and sanitary seweFS, catch basins, 
ceeling teweFs, storm wateFs, surface rwwff, er street '1WJsh '1WlteFs.] 

{(2:YJ(24) "Initiation of Operation" means the date on which the facility is{ 
substantially] operationally complete and ready for the purposes for which 
it was planned, designedH and built. 

{(26)t~ "Innovative Technology" means developed wastewater treatment processes 
and techniques which have not been fully proven under the circumstances 
of their contemplated use and which represent a significant advancement in 
environmental impacts or economics of construction or operations over 
[the state efthe aFt in terms efsig11ificant reduc#en in life cycle CBSt efthe 
pl'eject er envi1'l7t1n1ental benefits when cempared te an ttppFepFiate] 
conventional technology. 

{(27j}@ "Intended Use Plan ITTJP)" means a [Fe]JBl'f ]document which must be 
submitted annually by the Department to the EPA identifying proposed uses 
of the SRF[ including, but net limited te a list efpuhlic agencies ready te 
enter inte a lean agreement f!@r SP . .l;'funding within e11e year and a schedule 
ef gront payments] . 

{(28)t@ "Interceptor Sewer" means a sewer which is primarily intended to receive 
wastewater from a collector sewerH and/or another interceptor sewer ... & 
an exis#11g majer discharge ~f row e1· inadequately treated waste'1WJter, or 
a water pellttfien centffll facility.] 

[(29) "lntef'im lfittn" mett11s funds berrewcdfer the CBllstFUCR8ti/pF8jectpef'ietl er three 
yeaFs, whiche;;er is less. At the discre#e11 efthe DcpaFtment, a lengerperied lean 
nuty be censitleretl a11 i11te1im lean u1itle1· eX1ffl81'tlinmy circttmsttt11ces. ] 

[(30) "L811g tenn L8a11" metttis any lett11 net censitle1-ed ttll it1te1im lett11.] 

111 Two words defined above were only used once within these rules. 

{(3Ht(28) "Maintenance" means regularly scheduled work performed to [make ] 
repair{s], [mflke miner ]replace[ments] or upgrade equipment in the 
facility; or prevent or correct the failure or malfunction{ing] of the water 
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pollution control facility [in ertler re pt eset"l!e ]so that the functional 
integrity and efficiency of the facility, equipment and structures are 
preserved. 

~(29) "Major Sewer Replacement and Rehabilitation" means the repair and/or 
replacement of interceptor or collector sewers[, ilielutling FCpffieement tJ.J" 
limited segmentij. 

~(30) "Nonpoint Source Control" means the implementation of a jplan fer 
managing ]nonpoint source pollution management program as described 
under section fffl-§}319 of the Clean Water Act as authorized by 40 CFR 
35.3115<hl. 

~Qll "Operation" means control of[--thel collection system pumping stations 
and treatment unit processes and equipment[ ·1vhieh HUb'ce up the H'eaflnent 
system and pffleess], including financial and personnel management, 
records, laboratory control, process control, safety, and emergency 
operation planning. 

~(32) "Operation and Maintenance Manual" means a procedural and guidance 
document[ guitle usetl by an eperat<Jr] for (tjperatfon,]operating andf 
maintenanee] maintaining[ "!l the] a water pollution control facility. 

ff.MH(33) "Project" means Ffacilitypktnning, tlesign, er censtruetfon ]the activities or 
tasks identified in the application or the loan agreement for which the 
[bm·fflwer ]Borrower may expendf;f or obligate[, er ct1mmit] fundsf-ttl 
atltlress a water pelhttim1 pfflblem er a tlocumentetl health hazard:! . 

111 Broadened to include nonpoint source and estuary management projects. 

[(37) "Public Age11ey" any state ageiiey, inemperatetl city, eeunty sanitary autherity, 
seFdee tlistriet, sa11itary sewer serviee tlistriet, metfflpelitan seF;iee tlistriet, er 
ether tlisttict autheriz:etl er requiretl te censtt'f:tct waterpellutie11 cmztffllfacilities.] 

11 I Above definition is in statute. See Attachment E. 

f(38;i]:(34) "Replacement" means expenditures for obtaining and installing equipment, 
accessories or appurtenances which are necessary for the ongoing 
operation during the design or useful life, whichever is longer, of the water 
pollution control facility to maintain the facility for the purpose for which 
it was designed and constructed. 

ff.Wf.HJfil. "Reserve Capacity" means that portion of the water pollution control facility 
that [is tlesignetl anti ]was incorporated into the design [censtt'f:tetetl facil 
itiest to handle future increases in sewage flows and loadings identified at 
the time of design as being generated from [existing er ]future 
development consistent with local comprehensive land use plans 
acknowledged by the Department of Land Conservation and Developmentf 
Cemmissien]. 
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ff4AAOO "Sewage Collection System" means publicly owned pipelines._f-oi'l 
conduits, pumping stations, force mainshl and any other related structures, 
devicesbf or F!JppficatitJns ]equipment used to convey wastewater to a 
sewage treatment facility. 

f(4lf.HID "Sewage Treatment Facility" means any publicly owned device, structurehl 
or equipment used to treat, neutralize, stabilizehl or dispose of wastewater 
and residuals. 

{(eH(38) "Significant Industrial Dischargers" means water pollution control facility 
users as defined in [the Dcparlment 's .°t'etreatment Guida11ee HandbtJtJk ] 40 
CFR 403.3(0. 

111 Handbook is not readily available. It defers to 40 CPR 430.3(t). 

111 

{(43H(39) "Small Community" means a public agency with a population of 5,000 or 
less. 

f(44j]-(40) "SRF" means the wastewater State Revolving Fund and includes funds 
from [state mateh,] federal capitalization grants, state matchini: funds. 
SRF loan repayments, interest earningshl and any additional funds provided 
by the stateH. also referred to under ORS 468.427 [!tSes the phMse ]as 
the "water pollution control revolving fund". [ This is the SR.72

, and the l'Wt! 

phfflSes are syi1t1nymtJus. ] 
{f+.5H(41) "Surface Water" means streams, lakes, reservoirs, [a1id ]estuaries and the 

topoi:raphical features which define their volume. 
f(46)}(42) "Wastewater" means water~ [cametl ]carrvini: wastes from individual, 

public or private structures combined with non-excessive infiltration 
and inflow.[residenees, emnmereial buildings, industrial plants, tttitl 
institutim1s ttJgether with mintJr quantities of gt't!Utitl, sttJ1"111, mid sueface 
Wfl:ters thfJ:t are nt!t ttdmitted intentitJnally.] 

(43) "Waters of the State" means the same as Waters of the State as def°med OAR 
340-41-006. 

SRF Rules 

340-41-006 (14) "Waters of the State" include lakes, bays, ponds, 
impounding reservoirs, springs, wells, rivers, streams, creeks, estuaries, 
marshes, inlets, canals, the Pacific Ocean within the territorial limits of the 
State of Oregon, and all other bodies of surface or underground waters, 
natural or artificial, inland or coastal, fresh or salt, public or private (except 
those waters that which do not combine or effect a junction with natural 
surface or underground waters), which are wholly or partially within or 
bordering the state or within its jurisdiction. 

"Water Pollution Control Facility" means a sewage disposal, treatment 
and/or collection system . 
. "Water Pollution Control Revolving Fund" -- See "SRF". 
"Wellhead Protection Area" means a state:designated surface and subsurface 
area surrounding a well or well field that supplies a public water system 
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through which contaminants are likely to pass and eventually reach the well 
or well field. 

(50) "Value Engineering" means a specialized cost control technique which uses a 
systematic approach to identify cost savings which may be made without 
sacrificing the reliability or efficiency of the project. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; 
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PROJECT ELIGIBILITY 

340-54-015 

(1) A public agency may apply for an SRF loan for up to 100% of the cost of the 
following types of projects and project related costs[ (inchttlingjint11ici11g cests, 
ce11sff'Uctien peried inteFCst, t11id let111 Feserves)l: 

(a) Facility plans, including supplements or updates.[, tll'C limited te ene complete 
ft1cility pkH1jint1nced by the Sl?..Y'perpffl}eet;l 

(b) Secondary treatment facilitiesftt,_ 
(c) Advanced waste treatment facilities,. if required to comply with Department water 

quality statutes and rulesftt,_ 
(d) Reserve capacity for a sewage treatment or disposal facility[ recei·1ing SR..-r; 

fa1idi1igl which will serve a population not to exceed a twenty-year population 
projection,. and for a sewage collection system or any portion thereof not to 
exceed a fifty-year population projectionftt,_ 

(e) Sludge disposal and managementftt,_ 
(f) Interceptors,. [t1nd t1ssecit1ted lforce mains and pumping stationsftt,_ 
(g) Infiltration and {,qinflow correctionf;'t,_ 
(h) Major sewer replacement and rehabilitation,. if[ cempene11ts t1rel a part of afnt 

Department approved infiltration/inflow correction projectftt,_ 
(i) Combined sewer overflow correction.._if required to protect sensitive estuarine 

waters or [,if Fetfllil"Cd lto comply with Department water quality statutes,.[ t1ndl 
ruleshl or [if FCt[lliFCd by Dept11 tment lpermits.,. [tlnd if lprovided the project is 
the cost effective alternative[ };ir the nCJet 20 yet1rs;l. 

G) Collector sewers,. if required to alleviate documented water quality problems or 
to serve an area with a documented health hazardftt,_ 

(k) Storm water control,. if project is a cost effective solution for infiltration/inflow 
correction to sanitary sewer linesftt,_ 

(1) Estuary management,. if needed to protect sensitive estuarine waters [tl1id lf 
}provided the project is publicly owned[; t11id ],_ 

(m) Nonpoint source control,. if required to comply with Department water quality 
statutes and rules[ tlnd if] provided the project is publicly owned. 

(2) Limitations on the applications and use of SRF loan proceeds. 
fulf(2)} Funding for projects[ listed llnflel' sectien (1) ef this J'!tlel may be limited by 

Section 20l(g)(l) of the Clean Water Act. 
.{hlff3):l Loans [will lshall not be made to cover the[ nen fedel'tllj matching share of 

an EPA grant. 
li;lf(4)J [..12/ti11s lProiects funded in whole or in part from the SRF must be consistent 

with plans developed under Sections 208, 303(e), 319hl and 320 of the 
Clean Water Act. 

@ff.5)} Loans shall be available only for projects on a [the SR.."' lProject Priority 
List, described in OAR 340-54-025. 
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[(6) A prtJjeet may reeeive SR}z allecatitmsfrem mere fhan ene year's fandi1tg if the 
allecatien in the first year is less than fhe total projeet cost.] 

ffilff71t SRF loans will not be available [te refinanc-e ]for refinancing long-term 
loans. However, SRF loans will[, hewe·ter,] be available to [communities 
which have paitl projeet costs with an ]ref"mance interim loan~ or self
generated funds [and wmu te previtle Jeng te7'fl1ftnancing effhese cests with 
an SP~"' loan anti comply with ]used to pay Department approved project 
costs subject to the following conditions: 

f(tlfl:(A) Prior to project commencement, the public agency must provide the 
DEO with a written notice of thefit'} intent to apply for long-term 
financing through the SRF loan program and to proceed with {a]the 
project [whieli isftnancetl with ]using interim loans or self-generated 
fundsf;'t. A completed Preliminarv Application is sufficient written 
notice to meet the first part of this reguirement. 

ffb)lilll The fpublic ttgency ]Applicant must agree to proceed at its own risk 
without regard to whether SRF financing will ultimately be available 
to provide the long-term financing[; anti],_ 

ffeH!Q The fpublic ttgency ]Applicant agrees to comply with project review 
and approval requirements established in OAR Chapter 340, Division 
52f;t;. DEQ permit requirements as established in OAR Chapter 340, 
Division 45f;t;. and requirements of Title VI of the Clean Water Act. 

Stat. Auth.: ORS Ch. 468 
ffist.: DEQ 2-1989, f. & cert. ef. 3-10-89; 
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I I I 
I I I 

USES OF THE FUND 

340-54-020 

The SRF may only be used for the following fp1'0ject ]purposes: 
(1) To make loans, fund reserves for SRF loans, purchase bondshl or acquire other 

debt obligationsf;'h 
(2) To pay SRF program administration costs ffinot to exceed an amount equal to 

the total of 4 % of all of the federal capitalization grant~ or as otherwise allowed 
by federal lawfM_,_ 

(3) To earn interest on fund accounts. 
(4) To establish reserves for bonds issued by the State for use by the fund. 
(5) To pay principal and interest of bond obligations sold to benefit the fund. 

(4) and (5) are for leveraging. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; 
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I I I 
I I I 

PRELIMINARY APPLICATION PROCESS; (SRF]PROJECT PRIORITY LIST;.f 
A.ND] INTENDED USE PLAN 

340-54-025 

[(l) Geneffll. ]The Department [will ]shall develop a[n anm:tal Intended Use J>/ttn 
which inchtdcs SRFJ Project Priority List (PPL) by_numerically ranking all 
eligible preliminary [S.~v ]applications submitted by fpuhlic agencies ]eligible 
applicants. The Project Priority List will be included in the annual 
publication of the Intended Use Plan (llJP) and only projects on this list shall 
be eligible for SRF financing.[ OnlypFejeets 8n the SR."'Pfojeet .. '2R8Rty List will 
he eligible fer SR.,,. financing. This list will he part e.f the Intended Use :P.km 
which the Dcpartme11t pFt:pal"Cs a1'1ri submits t8 EPA t11mually indieatilig hmv SR."' 
funds will he spent.] The Department shall develop the IUP through the 
following processes: 

ff.2)}(1) Preliminarv Application[ SRF Pr8ject P.'Fi81ity List DewJl8Jm1ent]: 
(a) The Department [will ]shall notify interested parties of the opportunity to submit 

a preliminary[ SRF] application. Interested parties include but are not limited to 
counties. special districts. and all of the Incorporated Cities and Towns listed 
in the current edition of the Oregon Blue Book. [ public agencies 8n the SRP 
mailing list] ; 

(b) In order for a project to be considered for inclusion on the [SR.,,. ]Project Priority 
List[;fl 
(A) The[ thti Department must receive_a completed preliminary [SRF ] 

application [fer a pr8jeet ]which addresses a [tffleume11teri ]water quality 
problem on or before the deadline[ & a tl8cume1ueri health, htlZtlrtl]. 

The problem does NOT have to be "documented" -- may be a "suspected" 
water quality problem. 

ill}_The project must [als8 ]be eligible under OAR 340-54-015(1). 
(C) The SRF loan amount must be for at least $20.000. 

Text moved from 340-54-075 (2). 

illff.m Draft [SP~,,. Pffljeet .'2R8Rty List and ]Intended Use Plan Public Notice and 
Review: 

(a) The Department [will ]shall publish a public notice and distribute excerpts of the 
draft IUP[ the pF6fJ8Setl SR.7i' Pr8jeet P'Fi8'Fity List] to all Applicants£[ public 
agencies that submitted preliminary 6:pplicati8ns;] 

(b) The Department shall make the entire draft Intended Use Plan available to 
any group or member of the public who requests a copy. 

!!;lffh)t The Department [will ]shall allow at least thirty (30) days after issuing Eef 
}the draft [SR.,,. PY8ject P'Fi81ity List ]IUP for review and [fer ]public 
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comments to be submitted: 
(A) During the comment period, any [public agency ]Applicant may request the 

Department to re:evaluate a project's rank on the proposed [S&J£ ]Project 
Priority List or to make other changes to the Intended Use Planhl£ 

(B) The Department shall consider all requests submitted during the comment 
period before establishing the Final [SR.F Project PrifJlity List ttl'td ]Intended 
Use Planhl£ 

(C) The Department [will ]shall distribute the Final [SRF Project .°t'ifJl'ity 
List}IUP to all [public agencies ]Applicants with projects on the Final fSRF 
}Project Priority List. 

11 I The section that immediately follows was substantially changed and placed in 
the table format. 

[(4J SR..l? Project .°t'ifJlity List Ranking CFitetia. Fhe numeFical ronking of water 
quality pollution control projects will be based on points assigned from the 
fellowing three et'iteFia: 

(a) ErifercementlWater Quality l'iolation Points. 
p4) 50 points will be assigned for: 

(i) Em;ironmental Quality Cammission ertlers pertaining te water fJUality 
problems; 

(ii) Stipulated oonsent ertlers ffl'l£l agreements peffaining t8 water qttality 
problem5; 

(iii) Ceurt ertlers pertaining t8 water fJUality problems; 
(h) Departme1it t!lri:ers pertaining te water fjttality problems; 
(vJ EQC FU!& rCfjliiFit~ eliminatien e/tlll existing water fjlitllity problem 

related t8 inatlefjliate water pellutitJn oontrel facilities; 
(vi) Documented health htlfflrtl5 with ttSStJcittted decumented '1Yttter fJUality 

problet11s; tJI' 
(tii) &reams er streani segments where the EnYiFtJftfflental Quality 

CtJmmission has established Total }dttXimum Daily Lt!tttls. 
(BJ 40 peints ·,vtll be assigned fer nen cot1't[Jliance with the Department's 

statutes, F1:tles er permit l'CfJttirements resultil~ from intttlefjliate '1Yttter 
pellutien oontrtJl faciliti&; 

(CJ 30 points will be assigned f(}r dtJeumented health hawrds witlwut 
decumented water fJUality problems; 

(D) 10 peints will be assigned for existing pt!tentittl, but u1'tti:tJeume11ted, water 
fJUality problems neted by the Depttrtnient. 

fb) •%/JulatitJn Pt!ints: PtJints shall be assigned bttsed tJn the cuf'f'Cnt pepultttitJn the 
project will sen·e as folltJws: 
.%ints (.%pulatitJ11)2 108 10 

(c) Receiving n'aterbetiy Sensiti·;ity .%ints: 
p4) Surface n~ter: 

(i) /f tt discharge is ttJ surface wttter, '1Yttter fJUttlity peints will be assigned 

SRF Rules Attachment A -- Page 13 



based (jlf /(jffl;/ ;WJJer qtttility p(jints jr(Jln Oreg(j/1 's Cleem ·water 
Sfffltegy stafewide rnnking repm't. GWS points rnnge from () ffi 90; 

(ii) If a disehtJrge is ffi tJ sff'e"tJm segment n(jt lisfed in the repel't, then the 
points tJs-signed te the next dewnsff'etJm segment will be tJssigned t(j 
that disehtJrge; 

(iii) lf disc.'mrge is ffi the ecean, ten points will be as-signed; 
(iv;) lfdisehtJrge is te tJllY ether sttrfece wtJterbedy 1wt refuenced tJbe·;e ten 

points will be tJssigned. 
(B) Gi'Ottndwater: 

(i) 9fJ p(jints will be tJs-signed lfJ discharges te an EPA designflfed sele 
settrce aqttifer; 

(ii) 7() points ·,llill be assigned te: 
(l) DisehtJrges te grottndwater where the discharge has been 

decttmenfeti te ha·;e increased the ee11cenfffltien eftJ eentaminant 
abe·;e beth the g1'0ttndvfflter backg1'0ttnd level and a11 atiepfed 
stafe standtJrti Jer ground'1W:1fer quality; er 

(ll) A wellhead p1'0tectien a1-ea. 
(iii) 5fJpeillts will be as-signed te: 

(I) Discharges te grottntiwafer where the discharge .~as been 
tiemensffflfed te have increased the eence11Hwtien ef a 
eentaminant abeve the gro1t1id·1W:1ter backgro1t1iti level but the 
eentamintJtien le·;el is belew an atiepfed state standard fer 
g1'0u1iti·1W:1ter qttality; er 

(H) The g1'0und1W:1fer is within a designafed groundwafer 
management area; or 

(i'.~ 3() peints will be assigned lfJ discharges lfJ groundwater where the 
discharge is suspected ef causing a gm1t1iti'1W:ltel' contttminatitJn 
p1'eblem but there is net direct e·;ide11ce te substantiafe the problem; 

(-.) J() p(ji11ts will be assigned lfJ suspecfed discharges te grou1iti·1W:1ter 
Hl~erc a discharge eeuld cause a eentaminatien problem.] 

lliff4H Project Priority List Ranking: The Project Priority List shall be 
compiled by ranking water pollution control projects based on the sum 
of the most significant documented Water Quality Description within 
each of the four Point Criteria listed in Table 1. In order to earn the 
points indicated in Criteria #1. Receiving Water Body Sensitivity. or 
Criteria #2, Enforcement Activities and Water Quality Violations. the 
project must directly impact the waters identified or the enforcement 
situation described. 
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TABLE 1 
PROJECT PRIORITY LIST POINT ASSIGNMENTS . 

Point Point Water Qualit:Y Description 
Criteria Assignment 

1} Receivini: Water so Facility dischari:es to waters of the state whe[e the 
Body Sensitivity: EQC has established Total Maximum Daily Loads 
{One choice only.} ITMDL} and associated waste load allocations 

{WLA), 

Facility dischari:es to an EPA desii:nated sole source 
aguifer, 

40 Facility dischari:es to waters of the state that are 
listed in the current 30Slbl Re11ort under the 
Beneficial Uses column as "not su1111ortini:". 

Facility dischari:es to i:round water that has I! 
documented increase in the concentration of a 
contaminant above the i:round water backl!round 
level and levels in Tables 1 or 2 of OAR Cha11ter 340, 
Division 40. 

Facility dischari:es to i:round water located in a 
desii:nated wellhead 11rotection l!rea. 

30 Facility dischari:es to waters of the state which are 
any of the followini:: 
{1} desii:nated as a Wild and Scenic River by the 
federal i:overnment; 
{2l desiJ:nated as a State Scenic Waterway by ORS 
390.826; 
{3} !)esii:nated as Outstandini: Resource Waters by 
theEQC: 
{4l referenced in OAR 340-41-470 with s11ecial 
restrictions; 
{S} determined to be a sensitive estuarine habitat by 
the DEQ; 
(6} listed under Fishes in the latest Endani:ered and 
Threatened Wildlife and Plants {SO CFR 17.11 & 
17.12) as threatened or endaru:ered in Or~on. 

Facility dischari:es to i:round Willer that has I! 
documented increase in the concentration of a 
contaminant abov~ the i:round water bac!g:round 
level but the contamination level is below the levels in 
Tables 1 and 2 of OAR Cha11ter 340, Division 40. 

Facility dischari:es to i:round W!!ter located in a 
desii:nated i:round water manru:ement area. 

20 Facility dischari:es to waters of the state that are 
listed in the current 30Slb} Re11ort under the 
Beneficial Uses column as "11artially su1111ortini:". 
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Point Point Water Quality Description 
Criteria Assignment 

Facility dischari;:e~ to i;:round water where the 
contaminant in the dischari;:e is listed in Tables 1 and 
2 of OAR Cha11ter 340, Division 40 and is knomi to 
cause i;:round water contamination but there is no 
i;:round water guality data available to substantiate 
the 11rol:!lem. 

Facility dischari;:es to i;:round water that has a 
documented increase in the concentration of a 
contaminant above the i;:round water l:!ackl!round 
level and levels in Table 3 of OAR Cha11ter 340, 
Division 40. 

Facility dischari;:e~ to waters of the state not 
referenced elsewhere in this criteria. 

10 Facility dischari;:es to the ocean, the Columbia River 
or the Snake River. 

Facility dischari;:es to i;:round water that has a 
documented incre!!lle in the concentration of a 
contaminant above the i;:round water l:!acki:round 
level but the contamination level is below the levels in 
Table 3 of OAR Cha11ter 340, Division 40. 

2) Enforcement 30 Environmental !21!ality Commission ffiQC} OrdfrS. 
Activities and Water 
Quality Violations Mutual Ai:reements and Orders. 

(One choice only} Court Orders. 

De11artment Orders or 11ermit conditions mandatini: 
action. 

EQC rules reguirini: elimination of a ~11ecific water 
guality 11roblem related to inadeguate water 11ollution 
control facilities. 

Documented health hazards with associated 
documented water Q!!ality 11roblem. 

20 Noncom11liance with the De11artment's statutes, rules 
or 11ermit reguirements resultini: from inadeguate 
water 11ollution control facilities. 

10 Documented health hazards without d2cumented 
water guality 11roblem. 

An enforcement order of the Orei:on Health Division 
relatini: to safe drinkini: water. 

Existini: 11otential water guality 11roblem as noted by 
the Dem1rtment bl!t undocumented. 
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I I I 

Point Point Water Qualit)'. Description 
Criteria Assignment 

3) Affordability {10 1 The cost Iler household of the wastewater treatment 
l!ts. max.) system {iucludini: Ol!eration, maintenance, and debt 

service for l!rior and new wastewater l!rojects) 
exce~ds 1.5% of the median household income of the 
community. 

10 The cost Iler household of the wastewater treatment 
system {includini: l!rior cal!ital iml!rovements 
outstandini: and tbe l!rOl!OSed l!roject} excee!ll! 1.75% 
of the median household income of the community. 

4) Pol!ulation {10 LOG{ Current Points calculated based Ul!On the I!Ol!ulatiou directly 
l!ts. max,) 

SRF Rules 

Pol!ulation)! affected by the l!roject. 

The above proposal went through extensive reviews, both internally and 
through the Advisory Committee process. These reviews stressed that the SRF 
program primarily focus on the quality of the receiving water bodies, and offer 
financial assistance to those communities who have documented violations of 
water quality standards. All points have been reweighed with a maximum of 
100 points available. 

Point Criteria 1: The Clean Water Strategy has been eliminated as an 
indicator of water quality priority and replaced by indicators that clearly list 
the priority of the water body to the Department, state and federal governments 
(e.g. 1MDL streams, ground water management areas, Wild and Scenic 
Rivers, etc.) The 305(b) Report and OAR Chapter 340, Division 40 are also 
used as indicators. Overall, ground water is still ranked slightly higher than 
comparable sutface water situations to recognize the difficulty of cleaning up 
ground water contamination. 

Point Criteria 2: In order to recognize the difficulty communities have when 
they attempt to respond to multiple mandates, 10 points are available to 
communities under orders of OHD relating to safe drinking water. 

Point Criteria 3: Community and project affordability are considered under 
the new Affordability category. 

Point Criteria 4: An amendment to the Population category places a 
maximum points at ten rather than the original 13. This was done to keep the 
overall possible points at 100. Small community needs were carefully 
considered. The Advisory Committee agreed that projects that impact the 
greatest number of people should receive more points. This criterion serves 
to break ties between closely ranked projects. 
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[(5) 

I :> 

(b) 

(6) 
(a) 

(b) 

Exemplary operations and a community's commitment to water quality 
enhancement were carefully considered to receive points through new criteria. 
Despite criticism that the SRF rewards non-compliance, the committee 
recommended that SRF monies should accompany enforcement activities to 
correct violations. Staff found no published indicators for these criteria and 
points would need to be assigned subjectively. 

The overall point scores are more evenly distributed than with previous scoring 
systems. 

The following section has been incorporated into (3) above and (4) below. 

SP~r; Feint Tab1iltltien lJethed. ,%int seeres will be tlecumuffited tlS felle'1VS: 
P-eints will be assigned btlSed en the mest signiftctlnt documented water f}tffliity 
pellutien problem witlti11 each peint category; 
The seere used in ffl1fking a wate,. tjuality problem will eensist qf the sum qf the 
points J'Cceived in each ef the peint categories. 
Pn{jeet Pnerity List Categories: 
The SP~r; >llreject P·rierity List will cmisist ef three pa11s: tiie Fu11dable Category, 
the I2lanning Category, tlltd the Sttpplementary Category. The Fu1tdtlble Category 
will include projects which a1'C 1'Cady te J'Cceive funding tlltd for which the1'C are 
tlllaiffible SR.r; funds. The :Pffln11i11g Category includes prejects ·,llhich are ready 
te receive fu1tding but f(}r which SRF fwtds tll'C net c1:11'1'C11tly avaifflble. The 
Supplementary Category consists efprier years' fundable category prejects fer 
'l'vhich lean ag1'Ceme11ts ha';e ntJt been completed; 
The ordering ejprejects within the Fundable Category will be established in the 
fellowing manner: 
~4) Lea11 increases: First, lean increases will be awtlrded te pFe'lieusly fit1tded 

projects te the e:Xte11t necessary tlltd permitted by this rule ; 
(B) Small Cemmunity ReseFJ1e: 

(i) Next, small ee1111111:1nity projects tll'C selected frem the SRP' PFeject 
.12rierity List in fflnk erder net te exceed 15 per-cent ef the a·;ailable 
snr; -funds. 

i\.L J J 

(ii) Ce1mmmities. 1'Cceivi11g small eem1111:1nity l'CSeFJle funding fer facility 
planning will ceunt toward filling beth the smtlll eemmwiity l'CSeFJle 
and the facility pltlnning reseF;e. 

(C) Facility Pffinni11g Rese1~;e: 
(i) Ajtecrju1tds are a'1Wlrdedfer lean increases, ftltd efte,. J5percent efthe 

available SRF jitttds are mlltlrtled te small eemmwiities er tljte1• all 
small cemmu11ity lean rettuests are ju1tded (whichever eecurs first) 
frJcility pffi1111iltg projects are selected frem the SR.TL Project }2rierity 
List in fflnk erder, net te B:ceed ten percent of the available SR..r; 
J'it1tds; 

(ii) Small eemmunities will eentinue te be eligible fer the facility planning 
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reser;e if their projeet is next in ronk (}}vier. 
(D) Generol Fund: The remaining projects, incl-uding facility plffl1:11ing and small 

Cfffllmttnity projects, "tvill be awarded ,ltJmts in rank e1rier te the extent ef 
available SP.1" funds. 

(e) The (J}Yiering 8fprejects within the Planning Categ(J}y will be established ill the 
fellfJwing manner: 
~4) After all available funds fll't! allecated ffJ projects in the •"mutable Categ(J}y, 

any remaining projects will be arronged in ro11k erder ~f prierity aJid 
cemprise the Planning Catege1y 8f the SRF Project P1ierity List; 

fB) This Planning Categery will be mflintained until the nextyeflt·'s S.'?.."'.~eject 
1'-tie1ity List is prepared. It is the seurce from ·,Wiich te ebtain additienal 
projects fer the current yeflr's Fmidable Ctltegery sheuld projects be 
reme·;ed pursufllit ffJ sectien (7) of this 1'ttle. 

(d) The erdering ~/projects within the Supplementcuy Ctltegmy will be established 
in the fellfJwi11:g manner: 
~4) The Supplementary Ctitegery censists of prejec~frem the Fundtible Clltegery 

ofprier years' SRF' ."-t'Oject Prie1ity Lists; 
fB) After the first year a project is listed in the Fundable Clltegery, it will be 

me·;ed ffJ the Supplementa1y Ctitegery mitil a fflflll agreement fer the project 
is eentpleted, 

(C) Projects in the Supplementary Ctitegery will 11et be ranked with projects i11 
the cuFre11t year's Funilflble and Plflnning Ctitegeries discussed in 
subsectie11s (6) (b) and (c) ~f this t'ttle, except ffJ the extent 11ecessti1y ffJ 
previde lean increases te projects in the Supplementary Cfltegery; 

(D) F1:mding ferprejects en the Supplementary list is limited ffJ the lean ametmt 
allfJeated en the eriginal Fundtible List plus DEQ approved leaJ1 increases. ] 

The following was substantially reorganized. It includes OAR 340-54-075 
which was repetitive and out of logical sequence. 

@f(6)]- Project Priority List Development: 
(a) In any allocation cycle. no Borrower on the Project Priority List may be 

allocated (including both loan increases and new project loans) more than the 
greater of $2.5 million or 15% of the total available funds. However. if SRF 
funds are still available after allocating this limit to each eligible applicant, 
additional funds may be allocated above this limit. 

111 Included 340-54-075 (1) - information was duplicated. The committee 
considered the possibility of underfunding projects, over-taxing staff with too 
many small loans, and leaving out the mid-sized communities. They voted 
unanimously to change the maximum from the original 15 % to include the 
greater of the 15 % or $2.5 million. 
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(b) Allocations shall be made in the following sequence: 
(A) Loan Increases. Increases to previously funded projects shall be 

allocated available funds. including additional funds for construction if 
the design of the project was partially or fully financed with SRF funds. 
At the discretion of DEO, the increase may take the form of an 
additional loan at the current interest rate rather than as in increase to 
the existing loan. 

(B) Small Community Reserve. Allocations from the Small Community 
Reserve shall not exceed 15% of the available funds. Design and/or 
construction projects shall be selected from the Project Priority List in 
rank order for this reserve. 

I I I Includes OAR 340-54-070 (2) - information was duplicated. 

(i) Each project allocation from this reserve shall be for not more 
than the greater of $750,000 or 25% of the reserve until all small 
community requests have been allocated funds. If Small 
Community Reserves remain, these will be allocated to unfunded 
portions of the small community loan requests. 

111 Added "the greater of $750,000" to ensure that a small community project will 
receive a meaning/Ul allocation in a weak federal grant year. 

(ii) If preliminarv applications from small communities total less than 
15% of available funds, the balance of the 15% reserve may be 
allocated to other Applicants. 

CC) Facility Planning Reserve. Allocations from the Facility Planning 
Reserve shall not exceed 10% of the available funds. Projects shall be 
selected from the Project Priority List in rank order for this reserve. 

(i) Each individual allocation from the Facility Planning Reserve shall 
be for not more than $400,000 until all requests from this reserve 
have been allocated funds. If reserve funds still remain, these will 
be allocated to the unfunded portions of the facility planning loan 
requests in rank order. 

111 The Advisory Committee reaffirmed that the Facility Planning Reserve was 
necessary to get projects "into the pipeline" and that funding a few plans 
completely was better than funding a few plans partially. Sta.ff and the 
committee considered "lean " and '}at" federal grant years and agreed that 
$400,000 would adequately fund the majority of facility planning projects. 
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(ii) If preliminary applications for facility planning total less than 10% 
of available funds. the balance of the 10% reserve may be allocated 
to other Applicants. 

(D) General Fund. The remaining projects. including facility planning and 
small community projects not already allocated funds from the reserves 
or allocated less than the total loan requested. shall be awarded loans in 
rank order to the extent of available funds. 

(c) At the end of the allocation cycle. all projects which have been allocated funds 
but for which loan agreements have not been completed shall be maintained 
on the Supplementary sublist. 

(d) The Planning sublist shall include projects for which SRF funds are not 
currently available. The ordering of projects within the Planning sublist shall 
be in rank order of priority • 

.(filfA} [SRP' ]Project Priority List ModificationH~ 
(a) The Department may remove a project from the [SR.IL ]Project Priority List (PPL) 

if it is determined that the project does not meet eligibility requirements, 
fif:}the Department determines that the project is not ready to proceed according 
to the schedule in the preliminary application, the f"mal application is not 
received by the date on which it is due. or tlf-:}the [ttpplicant ]Applicant 
requests removalfth 

(b) When the Department plans to removef.s'} a project [which is net Featly tepffJceetl 
}from the PPL, it [will ]shall give written notice to the Applicant[ applicallt 
whese pfflject is pffJPesed fer J'Cme·;al] and allow [the applic6:11t ]thirty (30) days 
after the notice for the Applicant to demonstrate to the Department's satisfaction 
the ability to complete a loan agreement in a reasonable period of time and 
the ability to proceed with the project on a revised schedule acceptable to the 
Department. [its FettdillestJ a1Jd ability t8 immediately C811rplete a 8,1?.,IL Jean 
agreement er t8 witl'tdrttw the applicant's Fetfltest t8 be reme·;etlfr8m the P-roject 
bist;i 

(c) When a project is removed from the [SR.IL ]Project Priority List, the Department 
will reallocate the funds set aside for the project in the following priority: 
(A) [First, all8cate funds t8 Jean ame1'tdments fer ]To loan increases to other 

projects with approved [S,7?.,IL ]loansH~ 
(B) [Sece-J'td, allecatetl ]To additional funds to projects which have received 

insufficient allocations [fer Jeans ]of loan funds but for which loan 
agreements have not yet been signed[; aiitll~ 

(C) [Thil'tl, meve ]To projects from the [SR.1? Pfflject Prierity List ]Planning 
[Categmy ]sublist in rank order [t8 the Pundable Categery Sttblist te the 
extent that there are adequate SP~72 fiu'tds twailable. ]or to new projects in 
the following allocation cycle. 

(d) The Department may add projects to the [SP~72 ]Project Priority List only if there 
is an inadequate number of projects[ in the Fundable Categ17ry 6:1Jd }'lttnning 
Categery] ready to receive funding. To add projects to the [SP~72 ]Project Priority 
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List, the Department [will ]shall follow the process outlined in section ff.2Hill of 
this rule. 

(e) The Department may reallocate funds without regard to Small Community 
reserves. Facility Planning reserves or the 15% limit on the allocation of 
loans. 

ffSH® Short Term, Construction Financing Exception. Not withstanding other 
provisions of OAR 340-54-025, short term, construction period financing 
may be provided to [otherwise ]qualified projects [in the Planning Category 
efthe Intended Use Plan ]if all of the following conditions can be met: 

(a) Liquidity of the Fund is sufficient to provide the financing without adversely 
affecting the amount and timing of disbursements[fimuieingl needed by funded 
projects.[in the Fundflhle Ctltegery of the Intended Use Pk:m; andj 

(b) The [beFFewer ]Borrower has a legally enforceable obligation for long term[, talte 
out] financing of the project satisfactory to the Department. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; 
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[P!i\lAL APPL!CA.TI-OI'l PROCESS F-OR SRF PINA..'\TCL'VG FOR F..4..C!LITY 
PL4..Nl'lLVG FOR n~4..TER POLLUTIO-N CONTROL F..4..CIUTIES, NOl•JPOINT 
SOURCE COA"'TROL PRO}ECTS, ESTUARY AIAN,4..GEJIENT PRO}ECTS AND 
STORM 1~~4..TER COl\"'TROL PRO}ECTS 

340 54 035 

Applictmts for 8.'?...."' lot111s far lllJll:peint seurcc centre[ projects, estut1ry mt111t1:gement 
projects, sffinn wt1ter centre[ projects, t11rtl facility planning fo1· '1vttterpelhttion centrol 
facilities must submit: 

(1) A fl11t1l t1ppliCt1tie11 en fom1s preritled by the Dt:pt11'fme11t. 
(2) E-1idence tht1t the public t1:gency ht1s t1utherized de·1elepment tJ;f ne11:peint source 

contrelproject, esmt11-y mt111t1:gtm1entproject, sffim1 ;vttter contrelprojects er wt1ter 
pollution centre[ facility plt111. 

(3) A demenst1·t1tie11 tht1t tipplict111t cemplies with the requil'ements tJ;f OAR 34() 54 
055(2) tmtl 34() 54 (){)5(1). 

(4) Any ether iefe1"111t1tion requested by the Dt:pt11 tment. ] 

Stat. Auth.: ORS Ch. 468.423 - 468.440 
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 1-1993, f. & cert. ef. 1-22-93 
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[:.vEV,U, ilPPLlCATION PROCESS :IZOR SRF FllV.A •• VCilVG FOR DESIGN OR 
CfJ...'VSTRUCTION OF l~~i:TER POLLUTION CONTROL FACILITIES 

34(} S4 040 

Applicallts fer SR.T? walls for desigll er OOllstffletir:m of water polh:tHOll centt'Ol facilifies 
mw.rt submit: 

(1) A jillal SR.Ti' W(:l}I 6pplicafiell Oil foR11s provided by the Depaftl'ltellt (see also OAR 
340 5 4 e55(2), Loall Approw1l and Review Criteria). 

(2) A facili#es plall which inchttles the fellewing: 
(a) A denumstra#en that the project will ttpply best pffleticable 1Wfflte treatment 

technelogy as defined in 40 CFR 35.2005(:bj(7); 
(b) A cost effeeti·;e analysis of the altema#ves available te comply with 

6pplicable Depaftl'lient water tJUality statutes a1id l'ttles o;·er the design life 
of the facility anti a demenstra#on that the selected altentative is the most 
cost effec#ve; 

(c) A dem()Jtstra#en that excessive inflew (:llJd il'ljilti'tl#on (Ill) i11 the sewer 
system does not exist or if it does exist, how it will be eliminated; 

(d) An analysis f{f altema#ve (:l}id itmo·,.an·;e tech11ologies. This must i11chttle: 
~4) An cmlua#on of altema#·ie methods far 1¥Juse or ul#mate disposal of 

treated wastewater (:llid sludge mate1'ial resul#ng from t/ie treatment 
process; 

(BJ An e}'tllua#on ofimp1'0';ed effluent tjttality attainable by upgfflding the 
epefflfion (:llJd maintenance anti efficiency f!f exis#ng facili#es as (:lll 
altemath1e or supplement te brtilding new faeili#es; 

(C) A considefflfion ef :rystems with re·;enrte geneffltillg 6pplica#ons; 
(D) An evalua#on f!f the opportrtllity te 1'edrtce the use f!f energy or te 

Fecover ellergy; (:lllfl 

(E) An evalrta#on of the epportuni#es te 1 edrtce the amowit of 'twtstewater 
by water use conserva#on meas1t1¥JS (:l}idprogfflms. 

(e) An analysis f!f the poten#al epen space (:llJd l'eCJ'eati()Jlfll opportunities 
associated with the pt'Oject; 

(f) A11 e}'tllrta#en of the e1wi1'0nmental impacts fJj alte1"11a#ves as discussed in 
OAR 3 4() 54 (}5(}; 

(g) Doc1tme11ta#on fJfthe exis#ng wate1· tjrtalityp1'0blems which thefacilityplan 
Hlltst C01'7'Cet; 

(h) Docmnenta#on anti analysis f!fprtblic comments (:llid ef tes#mony 1¥Jceived 
at a prtblic he(:l}'illg held befeFe comple#on of the facility pltt11. 

(3) Adepted sewer rtse ordinance(s): 
fa) SeweF use &t/il'l(:l}tees adopted by all Hlftlticipttlitics 61id seniice districts 

discharging effluent te the water pollrt#on control f.:Jcility mw.rt be i11elrtded 
with the opplica#on; 
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(b) The sewer use m•dinance(s) shall pFtJhibit ttl'Ff new cmmectimis from injltJw 
StJUf'Ces i11ttJ the wateFptJUutitJn ctJntrol facility, withtJut the tippfflwtl tJf the 
Deptt11111ent; 

(c) The tJl'di11a1ice (s) shall 1oequiff that all wastewatef' introdttced inttJ the 
tl'Cat111e1zt WtJrks /Wt CtJllttlin tff.Xics m· tJthef' ptJlluttlnts in anwunts (J/" 

ctmcenff'tltimis that have the ptJtential tJj e11t/tlngering public SBfety a1id 
&hersely affecting the tl'Cat11u;11t WtJrks tJr pFeclutJi11g the selectimi of the 
mtJst ctJst effective alterntltive JYJI' '1tfflste'l'ffltef' t1oeat111ent sludge disptJsal. 

(4) DtJcumenttltitJn tJjpFetl'Cat111e11t surveys tt1id CtJm111it111e11ts: 
(ti) A sur;ey qf 11tJnl'CSidentittl users HlltSt be cendttcted mid subH1itted ttJ the 

Dept11'fme11t, as pt11'f ef theftnttl Si'?.."' tipplictttien which identifies signlfictmt 
intlttsmtJl dischaf'ges tts defined in the Depm'fment's Pl'f!tl'Catment Guidance 
Handbeek. If the Depttf'tl'llellt determines thttt the need fef' a pFetl'Ctttl'lleJlt 
p1'fJgf'ttm ex;ists, the bm'l'fJWCI' must develep mid ttdfJpt tt pfflgl'ttlll app1'fJ·;1ed 
by the Depttrtment befel'e inititttitJn ef t1pe1Yttim1 qf the ftwility; 

(b) The berf'tJWel' must dtJc1tJ11ent ttJ the stttisfectien qf the Depm'fment thttt 
necessary p1oet1oetttn1ent facilities httve been eenst1'ltcted mid thttt tt legally 
bi1idb1g cemmitmeiit er permit e:Jeists with the bm'l'fJWer mid any signlficttnt 
indusmttl dischttFgeF(s), being seFYed by the berrtJwer 's pfflptJsed sewage 
tl'Catnzent facilities. The legttlly binding CtJ111mit111e11t tJf' pem1it must e1isu1'C 
that pFetFetttment dischaFge limits will be achieved tJll tJf' hefeff t.'ie date qf 
eempletien tJj the pfflpesed waste'1tfflter tl'Ctttmeiit facilities tJr thttt tt 
Depal'tment appffl·;-etl rompliance schedttle is established. 

(5) Adt1ptim1 tJf a user charge system: 
(a) Generol. The btJ1'1'fJwer must de'ielep a1id tJbttlin #1e Depal'tn1ent 's appfflml 

of its user charge system. If the hm'l'fJWer httS a usef' charge system in 
effect, the htJf'f'tJ'1Ver shttll demmisff'tlte t.'mt it meets the p1't3'1isie11s tJ,f t1'iis 
sectitJn tJr amend it as retjltiFed by these pf'{)visimis; 

(b) Sct1pe qf the user charge system: 
pi) The usef' chaf'ge system must, at a minimum, be designed ttJ pffldttce 

ttdequttte FeVenues ttJpf'tJ';ide fer t1peffttien and maintentt1ice (including 
1v:pltteei11e11t expe11ses); 

(B) Unless SP .. F' debt fftireinent is reduced by tJther dedicated stJuf'Ces ef 
fft"e11ue di:ieussed in OAR 349 54 065, the lt3et" charge syste111 must be 
designed ttJ pffldttce adequate FeVenues ttJ pfflvide fer SR.>; debt 
FetiFement. 

(e) Actual use. A user charge system 3hall be based en actual use, er estimated 
use, tJf sewage tl'Ctttment tt1id eellectien ser;ices. Each usef' tJF user clttss 
HIUst pay its Pl'tlf'tJl'titJnate share tJj t.~e cests incul'toed in the btJn'tJwer's 
service aFea; 
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(d) NtJtijicatien. &ch user eharge system must p1vwide that eaeh user be 
netifled, at least annually, in eenjunctien with fl Feguffir bill er ether means 
accepttlble te the Department, ef the rote tt1u1 thatpertien efthe user charge 
that is attributable te '1vttstewater treatment services; 

(e) Finaneial management. &ch ber1'tJwer must demenstl'ftte eem:plia11Ce with 
state and federal audit requirements. lfthe berrower is net subject te stflte 
erfedeml audit t't!quirements, the ber1'tJwer must provide fl t't:pert reviewing 
the acceulft system prepared by a mwiicipal auditer. A systematic methed 
must be pmvided te l't!selve material auditfmtli11:gs tt1u1 t't!cemme1tdtltiens; 

(/) Adeptien ef system. The user charge system must be legislatively enacted 
bef01't! lean flpprow1l and implemented bejl'!t't! initiatien ef eperotien ef the 
facility. if the project will sef'1!e twe er mere municipalities, the berrower 
shall submit the executed intemmnicipal ag1't!eme11ts, eentl'ttcts er ether 
legally binding instruments necessary fer the financing, building tt1u1 
epe1·atien of the prepesed tl't!at111ent werks. 

(6) Afinancial capabifity assessment fer the prepesedproject which demenstl'tttes the 
applicant's abifity te repay the lett11 tt1u1 teprevidefer epet'fttien tt1u1 maititenance 
eests (including replacement) fer the )VflSteivttter tl't!atment facility. 

(7) Ltt1u1 use cempatibifity statement ft'tJm the apptYJ]JFiflte lecal ge·1emment(s) 
demenstroting eempliflllce 'l'lith the LCD C acknewledged cemprehensive ffi1id use 
pffin(s) tt1u1 stfltewide ffi1id use plttnning geals. 

(8) Department apprevedplttns and specificatiens fer the project, if the pr&ject is for 
censt1'ttctie11 enly; 

(9) A Wilue engineering study, satiefactery te the Department, if the tettllpreject cest 
will exceed $10 millien, tt1u1 if the prefect is fer censtl'ttetien enly. 

(18) Any ether in:fer111tltien requested by the Department. 
(1 J) Exceptien fer miner projects in unusual cit'Cuntstflnces. The Deptt1·tment may 

weil'C the requirementferprcpttl'tttien efafaeilitiesplen f1S set ettt in sectien (2) 
~f this rnle, f1S well as ether requirements net mmideted by Ot't!gen Rc1ised 
&tlflltes, inte1Ytgeney agreement, er the f-ederal lVater Quality Act ef 1987 when 
it can be demenstl'ttted te the Depart111ent 's satisfactien that cempliance is net eest 
effeeti·;e and the )~'fti'.'er will net be detrimental te the interests ef the berrower er 
the state. Requests for such an exemptien will enly be censideredft'tJlll p1'tJjects 
that 1Peuld be eligible f&r a ctttegericttl exclusien underprorisie1ts ef OAR 3 40 54 
850(3). 

Stm. A.11th. t ORS Ch. 468. nJ 468. 14() 
Hist.: BEf! 2 1989-, j. & ee#. ej. 3 JO 89; BE{l; 30 1990, J': & eelf. ej. 8 1 90; BEf! 11993, j. & eelf. 

ej: 1 22 93] 
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111 The following combines 340-54-035 and 340-54-040 which 
contained duplicate information. 

FINAL APPLICATION PROCESS FOR SRF FINANCING 

340-54-035 

(1) All Applicants for SRF financing must submit: 
(a) A fully executed and complete final application on forms provided by the 

Department. 
(b) Evidence that the Applicant bas authority to undertake the project. 
(c) The following financial management documentation: 

(d) 
(2) 

(A) Financial capability assessment on forms provided by the Department 
for the proposed project which demonstrates the Applicant's ability to 
repay the loan and to provide for operation and maintenance costs. and 
replacement for the wastewater treatment facility for which the 
applicant is responsible. 

(B) Three years' audited financial statements and the current budget for the 
Applicant or for the consolidated sewer system. 

(C) The budget of the total project including proposed capital costs. site 
work costs. engineering costs. administrative costs and any other costs 
which will be supported by the proposed loan; a breakdown of the line 
item budget by each funding source (including SRF loan). 

Any other information reguested by the Department. 
Additionally. Applicants for SRF loans for design or construction of a project 
must submit: 

(a) A facilities plan prepared in accordance with the Facilities Planning section 
of the Department's SRF Procedures Manual. 

111 Facility Planning rules were moved "as is" to the procedures monual until staff 
completes a draft document that has been prepared according to 340-54-080. 

(b) An adopted sewer use ordinance which meets the Department's approval and 
the provisions of this section: 
(A) Sewer use ordinances adopted by all municipalities and service districts 

serviced by this project must be included with the application. 
(B) The sewer use ordinance shall prohibit any new connections from inflow 

sources into the water pollution control facility without the approval of 
the Department. 

(C) The ordinance shall reguire that no wastewater introduced into the 
treatment works contain toxics or other pollutants in amounts or 
concentrations that have the potential of endangering public safety and 
adversely affecting the project or precluding the selection of the most 
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111 

cost-effective alternative for the project. 
(c) Pretreatment documentation. If the Department determines that the need for 

a pretreatment program exists. the Applicant must develop and adopt a 
program approved by the Department before Initiation of Operation of the 
project. The documentation must include: 
(A) A survey of nonresidential users which identifies significant industrial 

discharges. 
(B) Proof that there is a legally binding commitment or permit between the 

Applicant and any significant industrial discharger being served by the 
Applicant's proposed project, and evidence that the necessary 
pretreatment facilities have been or are being constructed and operated 
in a manner consistent with the Applicant's requirements. The legally 
binding commitment or permit must ensure that pretreatment discharge 
limits will be achieved on or before the date of completion of the 
proposed project or that a Department approved compliance schedule 
or enforcement order is established. 

(d) A demonstration of the adoption of a user charge system which meets the 
Department's approval and the requirements of the User Charge System 
section of the SRF Procedures Manual. 

Moved "as is" until staff completes the section for the procedures manual 
according to 340-54-080. 

(e) If the project will serve two or more municipalities. the Applicant shall 
submit the executed intermunicipal agreements. contracts or other legally 
binding instruments necessarv for the f"mancing, building and operation of the 
proposed treatment works. 

(f) A Land Use Compatibility Statement from the responsible government 
demonstrating compliance with the Department of Land Conservation and 
Development IDLCD) acknowledged comprehensive land use plan and 
statewide land use planning goals. 

(g) Department approved plans and specifications for the project, if the loan is 
for construction only. 

(h) A value engineering study prepared in accordance with the requirements of 
the SRF Procedures Manual for all projects with estimated costs in excess of 
$10 million. 

1 J I Old version was placed "as is" in the procedures manual until the rules have 
been adopted and staff has observed OAR 340-54-080. 

(i) An environmental review prepared in accordance with the requirements of the 
SRF Procedures Manual. 

111 This statement was added to replace OAR 340-54-054 "Environmental Review" 
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which was placed in the procedures manual since it is a federal requirement. 
It was placed "as is" until rules are approved and staff has followed the 
requirements of OAR 340-54-080. 

(j) Any other information requested by the Department. 
(k) Exception for minor projects in unusual circumstances. The Department may 

waive the requirement for preparation of a facilities plan as set out in section 
(2) of this rule. as well as other requirements not mandated by Oregon 
Revised Statutes. interagency agreement or the federal Water Quality Act of 
1987 when it can be demonstrated to the Department's satisfaction that 
compliance is not cost effective and the waiver will not be detrimental to the 
interests of the Applicant or the state. Requests for such an exemption shall 
only be considered from projects that may be eligible for a Categorical 
Exclusion as described in the SRF Procedures Manual. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 2-1989, f. & cert. ef.3-10-89; 
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111 The following section will be placed in the procedures manual -- after rule 
adoption and staff develops documentation according to OAR 340-54-080. 

[ENl'lRONMENTAL REl'lEn' 
34(} 54 (}S(} 

(1) 

(a) 

(c) 
(2) 

(a) 
(h) 

(3) 

(a) 

GeneFal. FeF as Ieng as the State ~f 0Fegen is subject te federol equiWileney and 
Title II Fe<JUiFeme11ts qf the n'atef' Quality Act ef 1987, an environmelltal FC·,.iew 
is FefJUif'edpf'ieF te approval efa lean JYJI' design and oonsffllctien 81' oonsffllctien 
when: 
Ne enviFenmental Feview ltas pFe·,.ieusly been pFcpaFed; 
A significant change has eecurFed in project seepe and pessible e1wiromnental 
impact since a pf'ief' environme11tal FC·iiew; eF 
A pf'ieF e1wironmental Fevi&w detaminatimi is meFe than five yeaFs eld. 
Envifflnmental Rcr"iew DeteRninatiens. The Depm'tment will netify the applicant 
duf'ing fecilityplanning efthe type ef environmental decumentatien w·hieh will be 
Fequif'ed. Based upen the Dcpal'tment's deteRninatien: 
The applicffflt mey 6:pply JfJF a categef'ical exclusien; 8r 
The applicant will p1'CpaFC an envifflnmental assessment in a J*emmt specified by 
the Depal'tment. AfteF the Dcpal'tlnent has FC·r'iewed and. 6:JJproved the 
emiromnental assessment, it will: 
~f) PFepaFe a Finding ef Ne Significant Impact; eF 
(B) lssue a A'etice ef lntent te .~pare an Enviffllffltental Impact Statement; 

FequiFC the 6:pplictfflt te pFepaFC an envifflnmental impact statement; mid 
pFCpaFC a FCC8ffl ef deeisien. 

Categ8Fical Exelusiens. The categ8Fical exelusi8ns mey be made by the 
Dcpa1'tment faF projects that ha·,.e been dem8nstrated te 1wt have significallt 
impacts 8n the quality 8} the human environment: 
Eligibility: 
~f) !fan 6:fJplicallt Fequests a categ8Fical exclusi8n, the DcpaFtment shall Feview 

the FC<Jttest mid based upmi project tlecume11tati8n submitted by the 
applicant, the DcpaFtment shall: 

(i) A'etify the 6:pplicant qf categ8Fical exclusim1 mid publish n8tice 
t7f eateg8Fieal eeelusi81'1 in a newspffJJef' t7f state wide and 
cemmunity wide ciFCulatien; 

(ii) A'etify the applicant te pl'CpaFe an e1wironme11tal assessment; 81' 
(iii) RequiFC the applicant t8 issue a Netice 8} lntellt te .~cpaFC an 

Ewr"irolffltental Impact Statement. 
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(b) 

(B) A project is eligible for ti cti1egeFirol Elielusimi if it meets the felfflwi11g 
cFiteFiti: 

') Ii The projeet is tlireeted SfJlely tfJWtit'tl minm· t't:htibilittitim1 <?l 
existing facilities, fflWtird FCfJfflcement Qf equipment, or rowttrd 
the ootffltl'ttetifJll ef t't:ltlted fticilities thtit do 11ot effect the degree 
of tretitlnent fJr the c6pticity of the ftlcility. E'!CtlH'f/Jles incl-HJe 
i11filt1'tltifJl1 titid i11fww oor1't:ctifJ11, replticement of existi11g 
equipment tllld Stl'ttctures, tind the 0011smtetion Qf smtill 
stl'tteful't:s 011 existing sites, m· 
The pfflject will serve less thtin 10,(JOOpeeple fflid is fer miner 
exptllisions er upg1·tttli11:g fJj C'!Cisting Wtiter pfJllutimi cfJlltffJl 
j'tlcilities. 

{C) Ctitegorirol e3Cclusio11s will 1wt be gm11ted fer projects thtit e11ttlil tiWJ of the 
felfflwing tietivities: 

(i) The oonstt'ttctifJll Qf 11ew cfJlleetien lines; 
(ii) A new tlischtirge er rewcatien of tlll existing tlisehtirge; 

(iii) A st:tbstttntittl increase in the "ffllume er wtttling QfpfJlluttlnts; 
(iv) .12re·;iditig C6pticity fi'Jr a pepulatifJn 30 percent er greater than 

the cxistitig pepulation; 

'··i) Ir 

Known er expected impacts tfJ cultural reS6urces, hisroFical tind 
ttrehtiefJ[(}gieal t't:reurces, tht't:titened m· etidtll1gered species, m· 
e1wiffln111e11ttilly sensiti·;e tiretis; er 
The 001ffltl'ttetifJn Qf facilities thtlt til't: knmw1 fJI' expeeted tfJ llfJt 
be cest effective er re be highly cfJl1tffJversitil. 

DfJcw11e11ttltifJ11. Applictll1ts seekitig ti eategfJrictil exclusifJtl mt:tst provide the 
/'elfflwing dfJct:tmenttltifJn tfJ the Dqmrtme11t: 
fA) A brief, oomplete desc1'iption of the pt'OpfJSed projeet tllid its rests; 
(B) A sttltement indiCtJtilig the projeet is CfJSt effective tllid thtlt the epplictll1t is 

jintllwitilly c6ptible Qf oonstl'ttcting, epemtitig, tind mainttlinitig the facilities; 
ttnd-

'C) P-la111116p(s) of the propfJsedp1'0ject shmvi1ig: 
(i) Lectition of till consmtetien tirt:tlS; 
(ii) P-lamiing tireti bfJt:tndtll'ies; tllid 

(iii) A11y hwun en~'iffltmienttilly sensitive aretts. 
(D) Evidence that till tiffeeted gfJwmme1lttll tJgencies have been oonttleted a1id 

their cencems tlddressed. 
(c) Pt 'tJceetling with Fintllleitil Assisttlnce. Once the isst:ted rotegmictil e3CclusifJl1 

becomes effective, jlntnicittl assisttlllce mtty be tiiVtll'ded; lwwever, if the 
Deptirtment later deter111ines theprojeet fJr envifflnmenttll cfJliditions have ehtlliged 
sig11ijicffl1tly, further e11viffJ11111e11ttll review mtty be reqt:tired tllld the CtJtegeFirol 
EliclusifJli will be reVi'Jked. 
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(4) Enilirmimenttd A;J;jt!5SJ71ent: 
(a) Geneffll. If a project is net eligible far a categericttl exclusie11, the applicant must 

preptll't: an e1wir8rtmenJal asst:55ment; 
(h) An en·dronmental a;J;jessment must inchttle: 

p1) A descriptien ef the propesed preject and why it is needed; 
(B) The petential e1wironmental impttcts of the project tlS prepesed; 
(C) The aherntltives te the project and thei1· petential environmental impacts; 
(D) A descriptie11 ofpublie ptll'ficipatie11 acti·;ities ee1uhtcted tmd i;J;jues l'tlised; 

ttnd-
(E) Deeumenttttie11 ~f' eeerdinatien with offected federtll fflid state ge·;ernment 

ttgencies and trihttl ttgencies. 
(e) The Depttrtment will re;liew and appl'ove er reject the en·;irenmeilffll assessment. 

If the en·;ironmental BSSessmeilf is rejected, the applictt11t must mttke any t't:Visiens 
required by the Deptll'fment. If the ewdronmental BSSe;J;jme11t is tlJJPreved, the 
Deptll'fment will: 
p4) Issue a Finding of Na Sig11ificant Impact d8cumenting any mitigtltive 

measures t't:quired of the tlflplicant. The Finding of i\'-8 Sig11ifiCtt11t Impact 
will include tl brief descriptien of the prop8sed project, its cests, ttny 
mitigative metlSUl't:S requi1'Cd of the applicant tlS tt eenditi811 of its t't:eeipt of 
financial ttssistance, mid tt stateme11t te the effect that ce1mnents S!ipp8rting 
81' disttgreeing with the Finding efN8 Significant lt11:JJttct may be submitted 
for eensidertltien by the bettrd; or 

(B) Require the applicant t8 issue tt A1etice ef Intent te · Pt't:ptll't: ttn 
Environme11tal Impact Sttttement. 

(ti) If the Deportme11t issues a Finding of .Va Sig11iflcant b11:JJttct: 
pf) The Department will distribllte the P'inding ef;.Ve Significant b11:JJttct te th6*e 

ptll'fies, g<ne1'1111e11tal entities, mid ttgencies that mtty httve an i11te1 est in the 
propesedproject. l\'-8 actien regttrding the pro•;isien ~f flnancial assistance 
will be tttken by the Deptll'fment for at lettst 30 days ttfter tl1e issutt1ice e.f the 
Finding ofl'le Sigf1ijiCtt11t lnl:]'Jttct; 

(B) The Depttrt111e11t will 1't:assess the preject te detel'lliine whethe1· the 
environmenttll assessme11t will he supplemented or whether an ewdrenmentttl 
i111:]'Jttct statement will be requi1'Cd if suhsttlllfive eemments are 1't:eeived 
during the public eemment period thBt challenge the Finding ef A'-8 
Significtllit lt11:JJact; tllid 

(C) The Fbiding of No Significant b'll:JJflCt will beeeme effecti·;e if no new 
i11fermtttie11 is recei•;ed during the public eemment peried wmich W8ttld 
rC(jllire tt reBSScssment er ifefter reviewingpuhlie eemments and rcBSSessing 
the project, ftll e11vir81tmental i111:JJttct statement H'tts n8t fe1t1id te be 
ncCt!5StlyY. 
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(e) P-roceetlin:g with Financial Assistance. Once the issued Fimiing of ,\'-B Significant 
llnpact becomes ef.fectire' financial assistance m«y be awarned; h<Jwever, if the 
Department later dete1,ni11es theproject fJr environme11tal c<JndititJns have changed 
significantly, further envirfJl1mental review m«y be ret/Hired and the Finding qfNa 
Significant Impact will be l't:VfJked. 

(5) En}·ironmental Impact Statement: 
(a) General. An environmental impact stateme11t will be 1't:quired ·,.;hen the 

Department determines that any of the f allewing c<Jnditi<JllS a;ist: 
pi) The p1Y>ject will significantly ef.fect the patten1 and type tJj land use <JI' 

gro·,vt/i a1id distributi()ll t{f the pepulation; 
(B) The effects qfthe project's c<J11structifJl1 fJI' eperatifJl1 will conflict with lecal 

or state laws fJr polieies; 
(C) The p1•fJject m«y hare significant tid';erse impacts up<Jn: 

(i) n'etlantls; 
(ii) Fle<Jdplains; 

(iii) Threatened and endangered species <Jr their habitats; 
(i·t) Sensitive envirnnmental areas, incltttli1ig parkla1ids, preserves, 

<Jther public lands er a1't:as ef recognized scenic, recreatienal, 
agrieultttral, m'Cheelegical <Jr histe1ie 'fflltte. 

(Dj The project will displace pepulati<Jn er signifiCffl1tly alter the characteristics 
of existing 1't:sidential areas; 

(E) The project m«y directly er indirectly hm·e significant adverse effect lifJ<Jn 
lecal ambiellt air quality, lecal n<Jise lc;els, surface er grott1id water quetlity, 
fish,, shellfish, wildlife er their natuml habitats throttgh induced 
develepment; 

(F) The project is highly conmnersietl; <Jr 
(G) The tl't:etted ejflttent will be dischet1-ged inte et bedy tJjv.-ater 'tl>'>'te1't: bentifieietl 

uses etnd ass8cietted special ~'etlues efthe receiving streetm (tff! 118t adequately 
preteeted by wetter quetlity sta1idetrds <Jr the effettent will net be tJj sufficient 
quetlity te n1ect these standards. 

(b) Envil'enmental lmpetct Statement Centents. At et minimttm, the C<Jntents l'Jj et11 
enviro11111ental impetct statement will inelttde: 
pi) The pttrpfJse mid need fm· the project; 
(B) The enYirfJ11111ental setting l'Jj the project mid the future l'Jj the e11riro1111ie11t 

withfJut the p1Y>ject; 
(C) The etltemettives te the project aspFepesed mid theirpetentietl enviromnental 

impetets; 
(D) A deseriptien fJj' the pFepesed project; 
(E) The pfJtential enviromnentetl impact l'Jj the project as pFepesed ilicltttling 

thl'Jse which cannl'Jt be et'll'Jided; 
(F) The relatifJ11ship between the shfJrt tenn uses of the ew;i1'811111e11t mid the 

maintenetnce tllid enhancement ef Zeng' term prodttctirity; and 
(G) Any irreversible mid irretl'ievetble efJlnmitments l'Jj1ueurees tfJ thepropfJsed 

project. 
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}'-reeetlures: 
~4) Jfttn environmentttl impttet sttttement is 1"Cquiretl, the applietmt shttllpublish 

tt ,\retiee ef Iment tf7 P1y;pttre ttn Envil'f7nmentttl Impttet Stttte11ie11t in 
newspttpers qf stttte wide t11ul community wide eircultttil'Jn; 

(B) After the Netiee ef Int:etlt httS been published, the appliettnt will Cf7ntttet ttll 
ef.feetetl leettl, stttte ttntl fetlerol ttgeneies, mbes er ether interestetlpttrties 
ff7 tlete1111ine the se(J/Je required l'Jf the tleeument. Cemmetlts shall be 
requested regarding: 

(i) Sig11iflct11iee t11ul se(J/Je ef issues tf7 be tt11ttlyzed, i11 depth, i11 the 
em1ironme11tttl impact statement; 

(ii) P1v:li111inttry ronge of ttltematives te be Cf711sitie1'Cd; 
(iii) .%tentittl eol'Jperoting ttgeneies t11ul the iefermatil'Jn er ttnalyses 

thttt mey be needed fmm them; 
(iv) Method fer environmentttl impaet sttttemetit preparotien ttntl the 

public ptt1'tieipatie11 strategy; 
(v) Ce11sultatien requirements qf l'Jther emlirenmentttl ltrws; ttntl 

(vi) Reltttil'J11ship between the em;i1'1'Jnmentttl impaet statement t11ul the 
cempletien qf the faeility plttl1 ttntl any necessary ttrro1igcments 
for Cl'Jl'Jrtlintttif711 ofp1'€pt11'tttien of bl'Jth tleeuments. 

(C) The appliett11t shall pl'€pttre anti submit the dro.ft ew.·irenmental impact 
statemet1t ff7 the Depa1'tment for Depttrtment app1'1'Jwtl. The Dept11't111e11t mtty 
require t111y changes necessary tl'J comply with the requitv:mmts efthis rule; 

(D) The appliett11t shall submit the DEQ appr(wed th'tljt envil'l'Jn111e11tttl impaet 
sttttement tf7 all ajfeetetl ttgencies l'JI' parties fer revie;w anti Cl'Jl'llment; 

(E) Fl'Jllewi1igpublietttil'Jn efttpublie lll'Jtiee in tt newspaper efcemmunity wide 
anti stttte wide circultttien, the appliettnt shttll all&w a 30 dey cemmmt 
peril'Jd, t11ul cl'J1uiuct a public hettring l'Jll the th·aft envirenmet1tttl impact 
sttttement; 

(F) The appliettnt shall p1'€pt1re t11ul submit a fi11al em·il'f7nmental impttet 
statetnc11t (FEIS) atldressbig all agetwy mu/public input tf7 the Dcpartn1et1t 
fl'JI' Department appre·tttl. The Dept11'tment mey re(jl:til"e ttny eha1ige 
necessary tl'J comply with the requirements qf this mle; 

(G) The appliettnt s.ittllprevitle a 30 day Cf7mmentperil'Jd l'Jn the DEQ approved 
FE!& 

(H) Upl'Jl1 Cf711tpletil'Jlt ef a FEIS, the Dept11'tment will issue a Record l'JjDecisien 
(ROD) tlecumenting the mitigttti·;e measures v;hich will be required qf the 
appliettnt. The /l'Jan ttgreement will be cl'Jluiitil'Jlted t1pl'Jl1 such mitigative 
mCttSllres. The Departmet1t will allew a 30 tley cemmetlt pcril'Jd jo1· the 
ROD: 

(I) }Jaterittl incerpel'tlted illtl'J an en·;imnmentttl i11tpttct statement by reference 
will be ergt111iud ff7 the extent pl'Jssible intf7 tt supplementttl iefl'Jl'llltltil'Jn 
dl'Jeunletlt tllui be made t11lflilttble fer public review l;l;jJl'Jn request. Ne 
material mey be i11cl'Jrpl'Jroted by 1v:fere11ce unless it is reasl'Jnably a·tttilttble 
fer inspectil'Jn by interested persl'Jlis. 
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(ti) f'1YJceetling with Financial Assistance. Once the issued Recm'li <Jj Decisi(Jll 
be(J(jmes effecti·1e, jiliancial assistance may be etiWJffied; however, if the 
Depm tment lmer tietemiines the project {jF ewlironmental (J(jfitliti{jfis ha·1e changed 
significantly, further en11ironmental re11iew may be required and the Re(J(jffl <?f 
Decisi<Jn will be rtw{jked; 

(e) Ew1ironmental Assessment and En;'ir1mmental Impact Statement Cests. The (J(jsf 
<Jjprt:pari11:g ffll environment a:;:;essment et1itl an envimmnental impact statement 
111ust be paid by the applicant. At the request <?l the appliCffl1t, (J(jSts fer 
preparotim1 <Jja11 envifflmnental assessment {jr an em·ilYJnmental impact statement 
may be included as eligible project (J(jSts fer a SRF lean fer facility planning, {}F 
(J(jnStl'ttctim1. 

(6) Previmots &wironmentalRe11iews. · lfafeiierol en;·ironmental revie;trfer theproject 
has been C{}nducted, the Department may, at its discreti{jn, ad{}/Jt all {}Fpa11 <Jjthe 
federal agency 's d<Jcumentation. 

(7) Validity <Jj Ew.·ironmental Re·1iew. E1111ifflmnental detemli11atim1s under this 
secti<Jn are valid ferji·1e years. If a financial assistance ()fJplicati<Jn is receh'ed 
fer a p1'0ject with an ei111ironme11tal determination w!l-tieh is m<Jre than jive years 
old, or if C{jnditi<J11s or project SC<JfJe ha·1e ehmtged significantly since the last 
determination, the Departmei1t will l't! e·1aluate t}1e project, en·1i1YJnmental 
eo1itliti<Jns, et1itl public eo111111ents et1itl will either: 

(a) Reef/it"lll the eet14ier decision, 
(h) Reqttil't! supplemental inforniati<Jn t<J the earlier Ew1ironmental Impact Statement, 

Environ111e11tal Assessme11t, <JF ~eqttest f{jf' Categ(Jl'ical Exch:tsim1. Based upon a 
re·d&w <Jjthe updated d<Jewnent, the Department will issue a1itl distt'ibttte a revised 
notice <Jj categ{jrical exch:tsi<Jn, Findi1tg of Ne Significant Impact, {jl' Re(J(jrd <Jj 
Deeisitm; or 

(c) ReqHil't! a re·;isfon to the ea14ie1 EnvilYJnmental lmpact Sttt!ement, Enviffl1m1ei1tal 
Assessment, BF Request for CategBrieal Exelttt1iBn. If a re"'ist(Jll is required, the 
applicant mttst repeat all reqttil't!ments otttlined in this section. 

(8) Appeal. An affeetedparty may appeal a notice ofcateg<Jrical exeh:tsion, a Finding 
ofA'tJ Significant Impact, <Jr a Re(J(j1Yi <?J.f[)ecisionpttrsttant toproeetiut't!Spttrsttant 
t<J the Oregon Administrati·1e Proeedttres Act, ORS 183.484. 

Sim. Auth.: fJR£ Ch. 468. 123 168. 140 
Hist. t l>Ef! 2 1989, j. & eeFt. ej. J 10 89; l>Ef! JO 1990, }. & ecFt. ef. 8 1 90; lJEf! 11991, f• & ecFt. 
(/: 1 22 9.ij 
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I I I 
I I I 

I I I 
I I I 

I I I 
I I I 

LOAN APPROVAL AND REVIEW CRITERIA 

340-54-055 

(1) 

(2) 

Loan Approval. SRF loan approval takes place [whe11, ]after Departmental 
[Feview] am>roval of alJ final SRF loan fBJ!plictUien ]documents. Th~ loan 
agreement fffl-lshall be signed by a legally authorized representative of the 
[berrower ]Applicant and the Director[ er his designetted Fef!Fesetiffiti·;e]. 

By definition in statute, Director includes the Director's representative. 

Loan Review Criteria. In order to get loan approval[ BJ" et flnetl SRF leetn 
ttppliootien], the following criteria[ listed belew] must be met[. In etdtlition, the 
DqJ<tli•'llCl'tt mey estft!fflsh tither loon ct·itef'i<t ~ tlPJllY:J]JFi<tfe; inclttdin·g bttt 11t1t 

limited te ftn C>Jlinien ef bend ce1t11sel] : 

The above text was moved to (2)(e) below. 

(a) The [ttpplioont ]Applicant must submit a completed final loan application 
including all information and approvals required under OAR 340-54-035[ or 340 
54 Q40 ·1vltieheve1· is ttppliooble;]_. 

(b) There must be available SRF funds to finance the loanf;'t_. 
(c) The project must be eligible for funds under this chapterMi 
(d) The fBPJ1lioo11t ]Applicant must demonstrate to the [Di1-eeter's ]Department's 

satisfaction its ability to repay a loan and, where applicable, its ability to ensure 
ongoing operation and maintenance [(including F£fll<tcement) ]of the proposed 
water pollution control facility. In addition, for revenue secured loans described 
under OAR 340-54-065(2), the Department may require the following criteria to 
be met: 
(A) [Whe1-e appliooble, the ]The existing water pollution control facilities are 

free from operational and maintenance problems which ~1ve1:tld ]could 
materially impede the proposed system's function or the fp1:tblie <tge1wy 
}Applicant's ability to repay the loan from user fees_.[ ~ det11enst1'tlted by 
the C>Jlinien of ft 1 egistered e1tgineer er ether expe1t ftCCqJffible te the 
DqJetl'tn1ent;] 

The following duplicates 340-54-065(2)(b) 

[ (B) Histeriool midprojeefed system mtes <tiid ehm·ges, when censidei·ed with miy 

SRF Rules 

censistently s1:tpplied extemetl sttppert, m1:tst be su.ffieient te fully fund 
C>JleFettien, metintenance, mid l't:Jlletcement cests, <tny existing indebtedness 
mid the debt se1viee expense ~fthe prepesed berrowing;] 
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review. It does not need to be in rule. 

[ (C) Ta the e'Jffent #ult projected system inceme is nulteFially greater thm1 
hisleFical system inceme, the basis fer the projected increase mHst be 
rease11able mul tlecH111ented as to S(JHl'Ce; 

(D) The pHblic agency's i11Cf3me mul bHdget tleta mHst be Cf311lpHftlti(jnally 
accHrate mul must inclHde tluoee years' histm'ical financial statements, the 
current bHdget and (Jne years' projectedft11ancial statements ~f Cf311S(Jlidated 
sewer system rc;enues, expenses, assets tttul liabilities, 

(E) The bHdget of the project inelHding proposed capital Cf3sts, site 1vork Cf3sts, 
enginee1'ing Cf3sts, ttdministrttti·;e Cf3sts tttul any (Jther C(Jsts whieh will be 
supp(jrted by the prop(Jsed re•·enue secured wan must be reflected in tl1e 
publie agency's data; 

(F) AHdits duFing the last three years are free from ttd'i'erse (Jpi11i(Jns or 
disewsmoes ·111hieh cast signifteant fi(Jubt (Jll the b(Jrf\'Jwer 's ability to repey 
the Re·;enue Secured h7a11 in a timely ma1111e1·;] 

f(G)l(fil. The Fprop(jsed b(Jrrowing 's integFity ]Borrower's revenue stream is 
not at risk from undue dependence upon a limited portion of the 
system's customer base and a pattern of delinquency on the part of that 
portion of the customer baseb']-... 

-[(R)tfQ. The FpHblie agency ]Borrower must have the ability to bring effective 
sanctions to bear on nonHpaying customers[; mul]_,_ 

[(I) The <JPifli(jn of the public agency's legal eew1sel (Jr a ce1'tiftcate frm11 the 
pHblic age11cy ·,.;hich states that n(J litigati(Jn exists or has beeti threatet1ed 
which iWJuld cast tloHbt mi the e1ifo1'Cetlbility of the bm·1YJn-er 's obli-gttti(Jns 
under the wan. ] 

(e) In addition. as necessary to meet the reqnirements of ORS 468.425. the 
Department may · establish other loan criteria and require other 
documentation as appropriate, including but not limited to an opinion of legal 
counsel that the loan agreement is enforceable under the Borrower's legal 
structure. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; 
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LOAN AGREEMENT AND CONDITIONS 

340-54-060 

[The lean agFeement shall ce11tain cenditiens inchttling, hut net limited te, the fellewing, 
wheFe applicable te the type efproject being fltumced and at the determinatien ef the 
DepaFtment:] 

Each loan agreement shall contain conditions that are applicable to the type of 
project being fmanced. Some. but not all, of the conditions follow: 

(1) 
[ fa) 

AccountingH~ 
Applietmt shall] The Borrower shall maintain all SRF project accounts as 
separate accounts and shall use accounting, audit and fiscal procedures which 
conform to [ geneffllly accepted gei'emment aece1mting sta1ulaFds;] Generally 
Accepted Accounting Principals and the requirements of the Government 
Accounting Standards Board. 

t-fh:flill Records. Project files and records must be retained by the [hen't)wer 
}Borrower for at least three (3) years after performance certification. 
Financial files and records must be retained until the loan is ffttlly 
ameFti,,;ed;]repaid in full. 

[ (c;) ,12.t·eject acce1:mts must he maintained as sepaFate acceunts.] 
ff2Hill Wage Rates. The Applicant shall ensure compliance with the applicable 

(4) 

(5) 

federal or state wage rates[ established under the Davis Bacen Act] for 
construction projects as determined by the Department. 
Operation and Maintenance Manual. If the SRF loan is for[ design mulj 
construction[ eF censtFUctie11 tmly], the [herrower ]Borrower shall submit 
a draft and final facility operation and maintenance manual at the times and 
in a format specified by the Department.[ll'hieh nieets DepaFtment 
appfflVtll. The dFaft nmst he submitted before the pFeject is 5() peFcent 
(5() %) cemplete, a1ul the final must he submitted hefeFe #ie pl'eject is 90 
peFCent (9()%) cemplete. This requirement mey he Wt1ired feF ]Jffljects 
·,l'hich enly iw;elve simple gffl'dty sewers. 

Value Engineering. A wtlue engineering sttttly satisfactery te the Department must 
he pelfeRned feF design muieF censtFUctien pl'ejects prieF te cemmeneement ~f 
censtFUctien if the tetal estimtJted TJFeject cest will exceed $1() millien.] 

Value Engineering Repeats -035(2)(h) 

Plans and Specifications. [Applicant ]Borrower must submit and receive Depart
mental approval of project plans and specifications prior to commencement of 
construction, in conformance with OAR Chapter 340, Division 52. 
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(6) 

(7) 
[ (B) 

Inspections and Progress Reports. During the construction phase[ buildinfrl of 
the project, the [bof'l'tlWer ]Borrower shall provide on-going inspectionsf-in 
sufficient number] to ensure the project complies with approved plans and 
specifications. These inspections shall be conducted by qualified inspectors under 
the direction of a registered civil, mechanical or electrical engineer, whichever is 
appropriate. The Department or its representatives may conduct interim 
inspections and require progress reports sufficient to determine compliance with 
approved plans and specifications and with other provisions of the loan 
agreement. 
Loan Amendments,,M 
]Changes in the project work that are consistent with the objectives of the project 
and that are within the scope and funding level of the loan do not require the 
execution of a formal loan amendment. However, [if tldditionttl lottn ji:m:ds ttFe 
needed, ]a loan amendment shall be requiredfft when the Borrower: 

f(b)}ful Receives an increase in [Lottn ttmentlments incFettsing ]the originalfl:y]
approved loan amount[ mtty be FetjUestetlj at any time during the project. 
The Department may approve [these ]loan [ttmentlments ]increases if funds 
are available. and the [bof't'tlwer ]Borrower demonstrates the legal 
authority to borrow and the financial capability to repay the increased loan 
amountfft,, 

[(c) The bof't'tlwer must ttmend the Zottn ttgFeement after bids fer the p1'tlject ttFe 
received if the bids indiettte thttt the pfflject oosts will be less thttn p1'tljected.] 

(b) Requests a decrease in the original loan amount at any time during the 
project or completes the project and does not request disbursement of all the 
loan proceeds. [Other lottn ttme1idme1tts decFettSing the lottn amount must be 
Fetjuesteti no lttter than the dttte ~f completion &j tt positi·;e peifemmnce 
cenijictttion vr'hen the finttl oost of the pfflject is less thttn the totttl ttmount 
ftfJPFOVed in the origi11ttl lottn agFeenwnt or 11>'ien the totttl Zottnp1'tlceeds disbursed 

(8) 

(9) 

ttFe less thttn the appro·;ed lottn ttmount.] 
Change Orders. Upon execution, the [bof't'tlwer ]Borrower must submit [dumge 
}Change [orders ]Orders to the Department for engineering and financial 
review. The Department shall[ Fevic,11] approve or reject the [chttnge ]Change 
[omers ]Orders [to detemiine]based on the loan eligibility of the project 
modifications[chttnge.] and on its engineering aspects in accordance with OAR 
340-54-035. 
Project Performance Certification. The Borrower shall submit to the 
Department a Project Performance Certification which meets the 
requirements of the SRF Procedures Manual within the time frame specified 
by the Department. 

Staff and the advisory committee recommend placing the following in the 
procedures manual. 
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[ ter• I :I Droft pteyect petfemttt1tee sttnidortls mttst be submitted by the berrewer fflid 
appr<wed by the Dt:pa1'fment before the pteyect is ft.fey pe1'Cent (50%) ce111{Jlete; 
ttntl 

(hj final p1eyect perfe1·mance standards ml:tsf be submitted by the berrewer fflid 
ttppYelled by the DepOl'lment befere the prtJject is 90pereent (90%) CtJHl{Jlete; 

(b) The berrtJ'ive1· shall netifJ the Dt:pm'fment within thirty (3(}) tlttys of the actttal date 
0,.. initiation of opeffltion; 

(c) One year after initiation ef operation, the borrewe1· shall certify '1l'>~ether the 
facility meets Dep61 tment tipprevetl prtJject performance sta1ido:rtls; 

(ti) If the pteyect is CtJttl{Jletetl, er is CtJl'llflletetl except f(jr minoY items fflid the facility 
is opefflble, but the bel'ffJwer has net se11t its notice 0+=initi6tien of Operation, the 
Dt:pm tment moy assign an initiatitJn 0.,. operatimi date; 

(e) The borrower shtill, pursuant te ti Deptirtment wre;·ed CtJrreetive action pltin, 
rerrect any factor thot tltJes net meet the Dt:ptirtment apptYned project 
perfermmwe stantlt!rtls. ] 

(10) Eligible Construction Costs. Payments for construction costs shall be limited to 
work that complies with plans_.[ mitlj specifications. Change Orders and 
Addenda approved by the Department. 

(11) Adjustments. The Department may_. at any time_. review and audit requests for 
payment and make adjustments for elil!ibility,[ but net limited te,] math errors, 
items not built or bought, [titid ]unacceptable construction and other 
discrepancies. 

(12) Contract and Bid Documents. The [berFewer ]Borrower shall submit a copy of 
the awarded contract and bid documents to the Department. including a 
tabulation of all bids received. 

(13) · Audit. Federal enabling legislation and rules require an audit of each SRF loan. 
Borrowers may satisfy this requirement in one of the following two ways: 

(a) The Borrower shall submit an{A:n] audit consistent with[ generally acCt:ptetl 
6CCtJunting priticipals] Generally Accepted Accounting Principles of project 
expenditures[ l'lltty be CtJndtteted by the borrower] within one year after 
fpeifermanee ]Performance [certification ]Certification. This audit shall be paid 
for by the [bBFIYJWCF ]Borrower and shall be conducted by a certified auditor{;' 
&! ... 

(b) The Borrower {meylshall submit: 
(A) A full and complete ft}internally preparedffl accounting of project costs 

incurred by the Borrowerf;t which shall include[ including base] 
documentation to support each cost element; 

(B) [as well as mie ]One copy of the Borrower's annual[ mtt11icipol] audited 
financial report to the Department[ by December 31st ej] each year until the 
loan is repaid.[ Outstmiding Lt3an Amount is repaid with interest as 
p1YJvitled herein.] Audit compliance with OMB A-128 is required if 
federal funds are disbursed as loan proceeds. 

(14) Operation and Maintenance. The [bel'ffJwer ]Borrower shall provide the 
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necessary resources for adequate operation[ and)._ maintenance[ (including ]and 
replacementffl of the facility and shall retain sufficient operating personnel to 
operate the facility. 

(15) Default Remedies. Upon default by a [berrower]Borrower, the Department shall 
have the following rights to: 
ill} [te pursue ]Pursue any remedy available at law or in equity&· and may]. 
(b) Appoint[ BfJPeint] a receiver at the expense of the fpublic agency 

}Borrower to operate the [utility ]facility which produces pledged revenues-Et 
tmti} .. 

(c) Setf-;ret]- and collect utility rates and charges&· and]. 
@_[The Dcpartme11t may alse withheld ]Withhold any amounts otherwise due 

to the fpublie agency ]Borrower from the State of Oregon and direct that 
such funds be applied to the debt service and fees due on the SRF loanf-tmd 
depesited in the jimti). If the Department finds that the loan to the fpublic 
agency ]Borrower is otherwise adequately secured, the Department may 
waive this right to withhold state shared revenue.[ in the lean agreemellt er 
ether lean tieeume11tatien.] 

(16) Release. The [berrower ]Borrower shall release and discharge the Department, 
its officers, agentshl and employees from all liabilities, obligationshl and claims 
arising out of the project work or under. the loan, subject only to exceptions 
previously contractually arrived at and specified in writing between the 
Department and the [berrower ]Borrower. 

(17) Effect of Approval or Certification of Documents. Review and approval of 
facilities plansftl._ design drawings and specifications._ or any other documents by 
or for the Department does not relieve the [bet'fflwer ]Borrower of its 
responsibility to properly plan, design, build and effectively operate and maintain 
the treatment works as required by law, regulations, permits and good 
management practices. The Department is not responsible for any project costs 
or any losses or damages resulting from defects in the plans, design drawings and 
specifications._ or other subagreement documents. The Department is not 
responsible for verifving cost-effectiveness. cost comparisons or adherence to 
state procurement regulations. 

(18) Reservation of Rights: 
(a) Nothing in this rule prohibits a [berrewer]Borrower from reqmnng more 

assurances, guarantees,fffli indemnity or other contractual requirements from any 
party performing project work; and 

(b) Nothing in the rule affects the Department's right to take remedial action, 
including, but not limited to, administrative enforcement action and actions for 
breach of contract against a [bel'fflwer]Borrower that fails to carry out its 
obligations under this chapter. 

(19) Other provisions. SRF loanfst agreements shall contain such other provisions as 
the [Direeter]Department may reasonably require to meet the goals of the Clean 
Water Act and ORS 468.423 to 468.440. 
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Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; 

LOAN TERMS AND INTEREST RATES 

340-54-065 

The following text has nothing to do with this section. The substantive portion 
was moved to "Purpose" 340-54-005. 

[As required by ORS 468. 44{), the fol/Bwittg /Ban tem1s tt1td interest mtes at'e establishetl 
in oFtler to pnnitle wans to projects which enhance or pmtect Vfflter quality; to pro'ritle 
lBttns to public agencies Ctlpable t7f Fepaying the loan; te establish an interest rote bel&w 
market rote so that the wa11s will be affeFtlable; to prtnitle wans to all sizes of 
communities which neetl to fintt11ce prejects; to pro·1itle /Bans far the types l'Jjprojects 
tlesc1ibeti in these rules ·,11hich atltlt'ess wate1·pollution Cl'Jttft'l'Jl pmblems; mtd to provitle 
/Bans to all public agencies, includittg both those which can tt1td those whielt cannot 
boFFl'JW elsewhet'e. ]As required by ORS 468.440. the following loan terms and interest 
rates are established. 
(1) Types of Loans. An SRF loan must be one of the following types of loans: 

(a) [The wan must be a ]A general obligation bondH or other full faith and credit 
obligation of the [bon'l'JWeF ]Borrower, which is supported by the [public agency's 
}Borrower's unlimited ad valorem taxing powerf;'t_,_ 

(b) [The lott11 must be a ]A bond or other obligation of the [public agency ]Borrower 
which is not subject to appropriationH and which has been rated [investment 
gratle ]Investment Grade by Moody's Investor Services, Standard and Poor's 
CorporationH or another national rating service acceptable to the [Dil'ector 
lDepartment.f;'t 

(c) [The lott11 must be a ]A Revenue Secured Loan which complies with section (2) 
of this rulef;'t_,_ 

(d) [The wan must be an ]An Alternative Loan which complies with section (3) of 
this rulef;'-tffl_,_ 

(e) [The loan must be a ]A Discretionary Loan which complies with section ffflt® 
of this rule. 

(2) Revenue Secured Loans. These loans shall: 
(a) Be represented by a properly executed loan agreement, bonds[, wan 

agt'eements,] or other unconditional obligations to pay from specified revenues 
which are pledged[ to pay] to the [bo1mwer ]Borrower; the obligation to pay may 
not be subject to the appropriation of fundsf;'t_,_ 

(b) Contain a rate covenant which requires the [bon'l'Jwer ]Borrower to impose and 
collect [each year ]revenues which are sufficient to pay: 
(A) Allf-all] expenses of operation~[ antl] maintenance and replacement 

[(includittg 7eplacement)] of the wastewater facility system. [facilities which 
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ttreftnttncetl "tJith the ltittn mtd the facilities whiehpJ'(JffuCe the revenues,] 
CB) Allf-ttl/t debt service~ 
(C) All[ tt1td:I other financial obligations (such as contributions to reserve 

accounts) imposed in connection with prior lien obligations[, phts]~ 
(D) Anf--ttnt amount equal to the coverage requirements of the loan. This 

requirement is the product of the coverage factor [shtr.wi in subsection (d) 
of this section ]times the debt service due in that year on the SRF loan.f 
The coverage fectm· selected from subsection (ti) of this section] The 
coverage factor used shall correspond to the coverage factor and reserve 
percentage set selected by the Borrower from subsection (d) of this 
section. [fer the SRF ltittn. Jf the public ageney mey incur, or htts 
outstttnding, prior lien obligtttions_which, in thejudgment of the Depttrffiient 
determines, are inadequtttely secured or otherwise mey adversely ttffect tlte 
ttbility of the public ttgeney to pey the SP~"' ltittn, the Dcpm'fment mey 
require thttt the public ageney agree in its rote core11ttnt to impose and 
collect additionttl 1•twenues to provide core1'ttge on sueh prior Hen 
obligtttions, in ttmounts determined b:; the Depttl'tment;] 

(E) Amounts required to provide coverage on prior lien obligations or new 
lien obligations the Borrower may incur and which the Department may 
determine are inadequately secured or otherwise may adversely affect 
the ability of the Borrower to repay the SRF loan. 

(c) Contain a reserve covenant requiring the Fpublic ageney ]Borrower to maintain 
[in etteh yettr thttt the SRF lottn is outstanding, ]a pledged reserve which is 
dedicated to the payment of the SRF loan and which meets the following 
requirements: 
(A) Loan reserves must be maintained in an amount which is at least equal to the 

product of the reserve percentage shown in subsection (d) of this section 
times the average annual debt service during the repayment periodb} based 
on the repayment schedule in the loan agreement or as revised. The 
reserve percentage selected from subsection (d) of this section shall 
correspond to the coverage factor selected for the SRF loanlfl~ 

(B) Loan reserves may be funded with cash of the Fpublic ageney ]Borrowerf 
(ether thttn 8,1?..."' ltittnproceeds)], a letter of credit, repayment guarantyhl or 
other third party commitment to advance funds which is satisfactory to the 
Department. If[ it is detamined by] the Department determines that 
funding of the reserve as described above imposes an undue hardship on the 
Fpublic ageney ]Borrower, [ ttnd ttn Altemtttive Lottn tlS described in section 
(3) of this rule is not f£"t1Siblc, then] the Department may allow reserves to 
be funded with SRF loan proceeds. 
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(d) Comply with the one of the following setl! of coverage factors and reserve per
centages: 

Coverage Factor Reserve Percentage 
(Net Income to of Average Annual 
Debt Service) Debt Service 

Option 1: 1.05:1 and 100% 
Option 2: 1.15:1 and 75% 
Option 3: 1.25:1 and 50% 
Option 4: 1.35:1 and 25% 

(e) Contain a covenant to review rates periodicallyhl and to adjust rates, if necessary, 
so that estimated revenues in subsequent years will be sufficient to comply with 
f#ie-1this rate covenantH,_ 

(f) Contain a covenant thathl if revenues fail to achieve the level required by the rate 
covenant, the fpublie ttgency ]Borrower r·~·ill ]shall promptly adjust rates and 
charges to assure future compliance with the rate covenant. However, failure to 
adjust rates shall not constitute a default if the fpublie agency ]Borrower transfers 
unencumbered resources in an amount equal to the revenue deficiency to the 
utility system which produces the revenuesH,_ 

[(g) F8llew the peyment sehedule in the lean ttgFeement;] 
ffh)tfg)_ Contain a covenant thathl if the reserve account is depleted for any 

reasonhl the fpublie ttgency ]Borrower [will ]shall take prompt action to 
restore the reserve to the required minimum amountH,_ 

f(i)l(hl. Contain a covenant restricting additional debt appropriate to the financial 
condition of the [beFt'Ower. ]Borrower. 

f(H}ill Contain a covenant that the [beFfflwer wilf:IBorrower shall not sell, transfer 
or encumber any financial or fixed asset of the utility system which produces 
the pledged revenueshl if the fpublie ttgency ]Borrower is in violation of 
any SRF loan covenanthl or if such sale, transfer or encumbrance [weuld 
}may cause a violation of any SRF loan covenant. 

(3) Alternative Loans. Alternative Loans may be authorized for reasonable alternative 
methods of financing if the fpublie ttgency ]Borrower demonstrates to the 
satisfaction of the [DiFeeter ]Department that: 

(a) It [1veuld ]may be unduly burdensome or costly to the fpublie ttgency ]Borrower 
to borrow money from the SRF through general obligation bonds, revenue 
bondshl or a revenue-secured loan, as described in subsections (l)(a), (b)hl or 
(c) of this rule,_[; midi 

(b) The Alternative Loan has a credit quality which is substantially equal to, or better 
than, the credit quality of a Revenue Secured Loan to that fpublie ttgency 
}Borrower. 
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[(4) ]In determining whether an Alternative Loan meets the requirement[s ofsubseetien 
(3)(b) e.f' this l"ttle the Direeter], the Department may consult with fthe 
Department's ]l! financial advisorhl and may charge the Fpublie agency 
}Applicant [applying fer an Altemative Loan ]the reasonable costs of such 
consultation. 

~® Discretionary Loan. A Discretionary Loan shall be made only to a [small 
community ]Small Community which, in the judgment of the [Di1't!cter 
}Department, cannot practicably comply with the requirements of 
subsections (l)(a), (b), (c)hl or (d) of this rule. Discretionary Loans shall 
comply with section f(6)t.(fil of this rulehl and otherwise be on terms 
approved by the [Director. ]Department. No new Discretionary Loans 
may be made at any time that the[ The] total principal amount of 
Discretionary Loans outstanding( mettle in anyfiscal year shall net] exceed~ 
five percent of the total assets of the Fund[ meney available te he leaned 
jrem the SR:F in that fiscal year] . 

[ fa I 
' J 

(e) 

(a) 

The above text has a slight change of focus to the entire fund rather than the 
cap grant or the state match. The old rule could result in noncompliance 
simply as a function of time and loan-payoffs. 

Interest Rates: 
Facility }'-/mming Ltfflns. Leans teflnance wastewater treatment facilityplmming 
will be mettle at an interest rate of twe pereentper year, inclusi-.'e <?fthe servicing 
fee deseribetl in subseetimi (8)(b) of this l'llle;,, 
Discretionary Loans. Loans /untied under the tliscretionary loan pre·.;isiens of 
section (6) of this l"lllt: mtty be mettle at tlll interest rote of twe pe1oeent per year, 
inclusive of the servicing fee dese1ibed in subsectie11 (8)(b) of this mle. 
All ether SR:F Loans will be matie at afi:ioetl rate of interest efjffal tB twB thirtls of 
the weekly m·erage state anti local goiler1m1ent bentl interest 1'tltepreiltliling for the 
last week of the immediatelypreeetling quat'ter. The seutoee of this rate will be the 
Bentl Buyer Jntle;x, general ohligatfon, 2Q years te maturity, mi:Jfetl quality as 
rcpBrteti in the "F'-etleral Reserve SffltiSfieal Release, H.15".] 

Through extensive review, the committee recommended that direct and 
leveraged loans have the same interest rate and that both facility planning loans 
and discretionary loans should continue to have a lower rate regardless of 
leveraging. 

Base Rate. The interest rate for direct loans shall be based upon the average 
state and local government bond interest rate for the last reporting date of the 
preceding guarter. This will be the "Base Rate" used in computing the 
interest rates on all direct loans for the guarter. This Base Rate will be the 
"State and local bonds" entry reported in "Federal Statistical Release, H.15." 
This entrv is guoted by the Federal Reserve from the "Bond Buyer Index" for 
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general obligation bonds (20 years to maturity, mixed quality). 
(b) Facility Planning Loans. The interest rate for Facility Planning Loans shall 

be equal to one half of the Base Rate. 
(c) Discretionary Loans. The interest rate for Discretionary Loans funded under 

subsection (4) of this rule shall be a fixed rate equal to one half of the Base 
Rate. 

(d) All Other Direct Loans. Except as provided in subsection (12) of this rule, 
all other SRF Loans shall be made at a fixed interest rate equal to the greater 
of: 
(i) two thirds of the Base Rate, or 

(ii) the Base Rate minus 200 basis points. 
(e) Bond proceeds which are matching funds for Federal capitalization grants 

may be used to fund direct loans at the interest rates listed in this section. 
This subsection will not be affected by any change in the source of repayment 
for matching bonds. 

ff7ft® Interest Accrual and Compounding Periods. Interest accrual begins at the 
time of each loan disbursement from the SRF to the Borrower. 
[C()mp()wufing of interest will be ritme at lettst annually fflui()r as fl equently 
as the Fepayment peri()t/s.]Interest begins compounding on the first 
payment due date and thereafter compounds on each payment due date. 

ff8Hfi Loan Fees. The Borrower shall[ b()rrowers reeeiYing hentffits:frem the SP~rz 
program will] pay the necessary and reasonable costs of administering the 
Fund through the following two fees: 

(a) Loan Processing Fee. A one time fee of one and one half percent of the loan 
amount [h()rrowed will ]shall be charged on each loan. [ This fee may he inehtdetl 
in the an!()Wif ef the SRF wan and repaid ()'HY the term efthe /()tln. It is due and 
payable t() the Depa11ment at the time of the first disbursement ()j eaeh [()an;] 

(b) Loan SerVicing Fee. An annual fee of one half of one percent of the unpaid 
balance [will ]shall be charged on each loan during the repayment period. This 
fee is due and payable in addition to the scheduled payment. 

f&fHfil Review of interest rates and fees. The interest rates on SRF loans described 
in section [(6) (a), fh), and (C)].(fil of this ruleL· anti fees deserihed in 
suhsecti()llS (8)al(a) anti fh) of this rnle] shall be effective for all loan 
agreements signed after December 31, [1992 ]1994. Thereafter, interest 
rates and fees may be adjusted by the EQC, if necessary, to assure 
compliance with ORS 468.440. 

ffW)t.(2). Commencement of Loan RepaymentH ... 
f-{aff Principal and interest repayments on loans fshall begin ~within mie yettr after the 

date ~fpr()ject oompletfon as estimated in the [()an agreement,] 
[ (b) In the e-,;ent that the actual project 0011tpletim1 date is p1'i()r (() the estimated 

project C()lltpleti()ll date in the loan agreement, the loan repayment ]must begin 
within one year[ ttfter thrj of the date of Initiation of Operations.[actual 
C()Jltp [eti ()II date. ] 
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f(/:ffl.{lfil Loan Term. All loans must be fully repaid within 20 years of the fproject 
ctmrpktien ]date of Initiation of Operations. Generally, the loan 
repayment term [will 1111Uch]shall be no longer than the useful life of the 
assets financed fer-land will be determined by what the [borrower 
}Borrower can afford. {F&-lAll facility planning loans[, this is1 will have 
a repayment period of five years or less. PreHpayments will be allowed 
at any time without penalty on all SRF loans except as provided for in 
subsection (12)(b)(E) of this rule. 

ffl-.2Hilll Minor Variations in Loan Terms. The Department may permit 
[insubsffln#al ]minor variations in the financial terms of loans described in 
this sectionhl in order to facilitate administration and repayment of loans. 

(12) Leveraged Loans. The Department 
(a) May increase the size of the fund by selling state bonds to be repaid and 

secured by SRF loan repayments. reserves and reserve interest earnings if 
recommended by a steering committee representative of SRF Borrowers 
meeting at least annually. 

(b) Fund loans with bond proceeds as a part of a leveraged loan program when 
done in compliance with following constraints. 
(A) Selling bonds to leverage the SRF program will increase the 

Department's ability to provide loan assistance to help public agencies 
comply with the Department's mandates. 

(B) Interest rates on leveraged loans shall be less than the interest rate paid 
by the state on bonds sold to fund the leveraged loans. Rates shall be 
fixed at no more than the greater of: 

(i) two thirds of the bond interest rate. or 
(ii) the bond interest rate minus 200 basis points. 

(C) Loan fees for leveraged loans will not exceed what would be charged for 
direct loans of the same size and repayment period. 

(D) Costs of bond issuance and related transaction costs shall be paid out of 
bond proceeds to the extent permitted by law. 

(E) Notwithstanding other provisions of this rule. the Department may make 
changes to the terms and conditions of leveraged SRF loans to make 
them desirable to market bonds. However, to the maximum extent 
practicable. the terms and conditions will be the same as for loans made 
on a direct basis. 

(F) Specific details regarding the Department's leveraged SRF loan program 
will be provided in the Leveraged Loan Section of the SRF Procedures 
Manual. 

Stat. Auth.: ORS Ch. 468 
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; 
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111 

[SPECJAL RESERVES 
340 54 070] 

[(1) 

[(2) 
(a) 

The concept of the following text was a duplication of 340-54-025 (4)(b)(B). 

Facility Pklnning Reserve. Each fiseal year, ten pe1'eent (10%) of the tetal 
available SR._7;' will he set aside fer lea1'1:S fer facility planning. Hawe·;er, if 
preliminary applieations fm· faetlity planning rep1'eSenting ten pe1'eent (10%) tJf 
the available SP~J;' are not appFtJved, these fwitls may he alleeated te other 
projeets.] 

The concept of the following text was a duplication of340-54-025 (4)(b)(C). 

Small Cenununity Reserve: 
Eaehfiseal year, fifteen pe1'eent (15 %) of the tetal available SP~77 will he set aside 
fer leans te small oommunities. Hawe-vff, ifpreliminary applieationsfrom small 
eemmunities representing fifteen pereent (15 %) of the aWtilahle SRF" are net 
reeeived, these fwuis may he alleeated te other puhlie ageneies; 

(h) In erder te he eligible fer small oonununities reser"'e f/;f:Juis, the small eonmmnity 
must reeeive a SRF Projeet P1iority List ranking with at least thirty (30) 
EnftJrcement nlater Quality Violatien points (see OAR 3 40 54 025(4)(a)). 

St61. AHth.: ORS Ch. 468 
Hist.: DEQ 2 1989, f• & eert. ef. 3 J(J 89;] 
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[LOA.N UMITA .. TlOlVS 

34(J..54w(}75} 

111 The following concept was duplicated in 340-54-025 (4)(a). 

[(I) i'theeimum Lean Ame1:t11t. In any fiscal yeaF, ne public t1:gency en the SP~r: Project 
P-Fiel'ity List m«y Feceive meFe thttn fi.feee11 peFCent (15 %) ef the tetal available 
SRF. Hewctet", ifthe SRFfurtds aFe net etherwise alleeated, apubHe t1:gtmcy may 
apply fol' meFe thanflfteClipeFCent (15%) efthe available SRF, net te exeeed the 
fimds a·tailable in the SR.cf'.] 

111 The following concept was duplicated in 340-54-025 (l)(b)(C). 

[(2) Minimum Lean Ameunt. Ne SR.F' lean shell be BfJPFe'ted if the tetal ameunt ef the 
SP~TZ lean is les-s than $20, 000. 

[Stat. A..uth.: ORS Ch. 468 
!list.: DEQ 2 1989, J". & eerl. ef. 3 J(} 89;] 
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SRF Procedures Manual 

340-54-080 

NEW SECTION. The committee was very sensitive to state stringency and 
uncomfortable with DEQ developing procedures that are given authority in 
rule without public input. The new proposed manual will initially contain the 
rule language to prevent an absence of documentation. 

The State Revolving Fund (SRF) Procedures Manual shall be developed as a 
supplement to the SRF Loan Program. All documents in the SRF Procedures 
Manual shall 
(1) Be guidance documents except those given authority by state or federal 

requirements. 
(2) Be no more stringent than federal or state requirements without a compelling 

reason to be more stringent. 
(3) Go through a formal review process to: 

(a) Involve a document review committee which shall include representation from 
eligible SRF Applicants. 
Provide an appropriate review period as determined by the Department. 

(4) Be developed with consideration for the importance of coordinating SRF 
Procedures with those of other funding and regulatorv agencies. 
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ATTACHMENT B 
Process Documentation 

Chance to Comment 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON . . . 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

B11S.W.6lh Avenue 
Portland, OR 97204 

11/1/66 

Proposed Amendments to Water Pollution 
Control Revolving Fund Program Rules 

Date Issued: 
Public Hearings: 
Comments Due: 

August 3, 1994 
September 7, 1994 
September 13, 1994 

Any state agency, incorporated city, county sanitary authority, service 
district, sanitary sewer district, metropolitan service district, or other 
district authorized or required to construct water pollution control 
facilities. 

The State Revolving Fund (SRF) was created by Congress through the 
Clean Water Act of 1987. It took the U.S. Environmental Protection 
Agency (EPA) out of the business of directly financing wastewater 
treatment projects and designated each state as the administrator and the 
entity to establish a perpetual revolving fund. In Oregon, the Department 
of Environmental Quality is the administrator of the Water Pollution 
Control Revolving Fund (commonly called the State Revolving Fund) 
which receives five out of every six.dollars through EPA grants, and the 
sixth dollar is state match. 

The SRF Loan Program offers low cost loans for the planning, design and 
construction of water pollution control facilities, and for estuary 
management plans. Division 54 of the Oregon Administrative Rules 
encompass program operation, loan eligibility and project selection. 

The proposed rule changes ensure that the SRF continues to be an 
effective, efficient and equitable tool for protecting the quality of Oregon's 
waters. 

- I -
FOR FURTHER /NFORMA TION: 
Contact the person or division identified in the public notice by calling 229·5696 in 1h11 Portland area. To avoid long 
distance charges from other part$ of the state. call 1·000-452-4011. 
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WHAT ARE THE 
HIGHLIGHTS: 

Chance to Comment (Continued) 

Proposed revisions respond to complaints that the method used to select 
projects to receive low cost SRF loans favors large communities, does not 
reward communities that are working hard to correct water quality 
problems and that it does not consider community or project affordability. 

The Advisory Committee reaffirmed that the primary goal of the fund is 
to correct water quality problems regardless of the size of the community. 
However, the difficulties encountered by communities that are under 
multiple environmental mandates and the affordability of a project that 
corrects water quality problems are important to consider during project 
selection. This is exemplified in the proposed rule used to prioritize 
projects to receive available SRF loans by: 

0 Reassigning points given to projects for addressing 
Receiving Waterbody Sensitivity (50 points maximum); and 
to projects that' respond to Enforcement Activities and Water 
Quality Violations (30 points maximum). 

0 Adding an Affordability category to address community and 
project affordability (20 points maximum). 

D Leaving the Population category unchanged (12 points 
maximum). 

The proposed Division 54 rule was also reorganized and edited to simplify 
the rule and improve readability. Detail more appropriate- for the SRF 
Procedures Manual was removed from rule. ·The Attorney General's 
guidance on rulemaking is reflected in the proposal and the reviews of the 
rule meets the Periodic Review Requirements. 

The dollar demand for low cost SRF loans has been five times that of 
available funds. The proposed rule incorporates legislation (passed during 
the 1993 session amending ORS 468.423 to 468.440) that enables the DEQ 
to increase the_ volume of low cost loans that can be made to communities 
for wastewater treatment projects each year by selling General Obligation 
bonds which will "leverage" the State Revolving Fund. The legislative 
change allows money in the State Revolving Fund to be used to repay any 
bond ~ssues sold to leverage the fund. 

- 2 -
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Chance to Comment (Continued) 

HOW TO 
COMMENT: 

WHAT IS THE 
NEXT STEP: 

ACCESSIBILITY· 
OF 
INFORMATION 

Public Hearings to provide information and receive public comment are 
scheduled as follows: 

Date: 
Time: 
Place: 

September 7, 1994 
1:00 p.m. 
Room 3A 
Department of Environmental Quality 
311 SW Sixth A venue 
Portland, OR 97204-1390 

Written comments must be received by 5:00 p.m. on September 13, 1994 
at the following address: · 

Department of Environmental Quality 
Water Quality Division:WF 
311 SW Sixth A venue 
Portland, Oregon, 97204-1390 

The Proposed Rule is available for review between 8:00 a.m. and 5:00 
p.m., Monday through Friday at the above address. A copy may be 
obtained from the Department by calling the Water Quality Division at 
(503) 229-6373 or calling Oregon toll free 1-300-452-4011. Persons with 
hearing impairment can ·receive help by calling DEQ's TDD number at 
(503) 229-6993. 

The Department will evaluate comments received and will make a 
recommendation to the Environmental Quality Commission. Interested 
parties can request to be notified of the date the Commission will consider 
the matter by writing to the Department at the above address. 

This publication is available in alternate format (e.g. large print, braille) 
upon request. Please contact Ed Sale in DEQ Public Affairs at 
(503) 229-5766 to request alternate format. 

- 3 -
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Notice of Proposed Rulemaking Hearing 

NOTICE OF PROPOSED RULEMAKING HEARING 
(Rulemaking Statements and Statement of Fiscal Impact must accompany this form.) 

Department of Environmental Quality Water Quality 

DATE: TIME: 

917194 1:00 

HEARINGS OFFICER(s): 

STATUTORY AUTHORITY: 

ADOPT: 

OAR Chapter~ 

LOCATION: 

Room 3A 

Martin Loring 

HB 2070. 1993 Legislature· ORS 468.427; ORS 468.440: ORS 
468.433 (5) 

AMEND: OAR 340 Division 54 

REPEAL: 

[XI This hearing notice is the initial notice given for this rulemaking action. 
D This hearing was requested by interested persons after a previous rulernaking notice. 
[ZJ Auxiliary aids for persons with disabilities are available upon advance request. 

SUMMARY: 

The demand for SRF loans exceeds existing funds by five to one. According to a 1992 study by 
EPA, Oregon's current municipal sewer needs total $1.4 billion. The proposed amendments place 
into rule (OAR Division 54) legislation passed during the 1993 session which enables DEQ to 
increase the volume of low cost loans that can be made to communities for sewer construction 
projects each year by "leveraging" the State Revolving Fund. It allows money in the fund to be 
used to repay the proceeds of state general obligation bonds advanced to the fund to finance sewer 
projects. 

Each year the Department receives complaints that the way projects are scored for prioritization 
is inequitable. The proposed amendments reassigns the weight given to projects that address 
Receiving Waterbody Sensitivity, and Enforcement Activities and Water Quality Violations in 
response to this criticism. They also include the following new categories: Exemplary Facility 
Operations, Commitment to Water Quality Enhancement, Special Programs, and Affordability. The 
Population category was unchanged. 

There were complaints from program staff, loan applicants and borrowers that the rules were 
fragmented and difficult to read. Division 54 was reorganized and edited to simplify the rule and 
improve readability. Detail more appropriate for a guidance manual was transferred into the SRF 
Procedures Manual that is currently being developed. The Attorney General's guidance on 
rulernaking was considered and a number of editorial changes were made. The review of the rule 
met Periodic Review Requirements. 

Attachment B, Page 1 
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Notice of Proposed Rulemaking Hearing (Continued) 

LAST DATE FOR COMMENT: September 13 1994 
DATE PROPOSED TO BE EFFECTIVE: Upon adoption by the Environmental Quality 

Commission and subsequent filing with the Secretary of State. 

AGENCY RULES COORDINATOR: 

AGENCY CONTACT FOR THIS PROPOSAL: 
ADDRESS: 

TELEPHONE: 

Chris Rich, (503) 229-6775 

Margaret C. Breedlove (503) 229-6878 
Water Quality Division 
811 SW Sixth Avenue 
Portland, Oregon 97204 

(503) 229-6878 
or Toll Free 1-800-452-4011 

Interested persons may comment on the proposed rules orally or in writing at the hearing. Written 
comments will also be considered if received by the date indicated above. 

'1r!Mp (lhu~ Otc!rf&1ni/ 
Signatur rtJte 
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Rulemaking Statement 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments to Water Pollution Control Revolving Fund Program Rules 

Rulemaking Statements 

Pursuan~ to ORS 183.335(7), this statement provides information about the Environmental 
Quality Commission's intended action to adopt a rule. 

1. Legal Authority 

The State Revolving Fund (SRF) Loan Program was created by Congress through the 
Clean Water Act of 1987 (Public Law 100-4.) States were designated as the entity 
to receive EPA grants with which to create a permanent source of financing for water 
pollution control projects. 

ORS Chapter 468.020 is th~ rulemaking authority of the E'nvironmental Quality 
Commission. ORS 468.427 establishes the Water ·Pollution Control :Revolving Fund 
(State Revolving Fund) and ORS 468.440 authorizes the Commission to adopt rules 
implementing the program to loan amounts in the State Revolving Fund to public 
agencies. ORS Chapter 468.433 (5) establishes the Department of Environmental 
Quality as the administrator of the State Revolving Fund Loan Program. 

2. · Need for the Rule 

NEED: The demand for SRF loans exceeds existing funds by five to one. 
According to a 1992 study by EPA, Oregon's current municipal sewer needs total 
$1.4 billion. 

This action will incorporate legislation passed during the 1993 session which 
amended ORS 468.423 to 468.440 into Division 54 of the Oregon Administrative 
Rules. It enables DEQ to increase the volume of low cost loans that can be made 
to communities for sewer construction projects each year by "leveraging" the State 
Revolving Fund. It provides a means to minimize the interest rate charged to local 
governments. It allows money in the fund to be used to repay the proceeds of state 
general obligation bonds advanced to finance sewer projects. While protecting the 
state's credit, it allows the SRF program to become self sufficient (without any 
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Rulemaking Statement (Continued) 

support from the general fund) after federal funds provided to pay administrative 
expenses have been exhausted. 

NEED: Each year the Department receives complaints that the way projects are 
scored for prioritization is inequitable. 

This action reassigns the weight given to projects that address Receiving Waterbody 
Sensitivity; and Enforcement Activities and Water Quality Violations. It includes the 
following new categories: Exemplary Facility Operations, Commitment to Water 
Quality Enhancement, Special Programs, and Affordability. The Population category 
was unchanged. 

NEED: There have been complaints from program staff, loan applicants and 
borrowers that the rules are fragmented and difficult to read. 

Division 54 was edited and reorganized to simplify the rule and improve readability. 
Detail more appropriate for a guidance manual was eliminated. Suggested changes 
have been prepared to follow the Attorney General's guidance on rulemaking and 
meet the Periodic Review Requirements. 

3. Principal Documents Relied Uoon in this Rulemaking 

Title VI of the Clean Water Act - State Water Pollution Control Revolving Funds, 
EPA's Initial Guidance for State Revolving Funds and Title VI - Questions and 
Answers, and the 40 CFR Part 35 -State Revolving Fund Program Implementation 
Regulations - Subpart K--State Water Pollution Control Revolving Funds were the 
principal sources of published information. The documents are available for review 
at the Department of Environmental Quality, 811 SW Sixth Avenue, Portland, OR 
97204. 

4. Advisory Committee Involvement 

Division 54 rule went through three internal reviews and one topic review on project 
scoring prior to convening the Advisory Committee. There will be four to six 
Advisory Committee meetings beginning on July 20 and ending August 19, 1994 
when their formal recommendation is due. 

The Advisory Committee was selected from interested parties from around the state. 
The thirteen members represent large and small communities; special districts and 
tribal governments; ground and surface water perspectives; point and nonpoint source 
perspectives; and special need areas (e.g. shell fish producing estuaries, wild and 
scenic rivers, water quality limited streams, outstanding . resource waters, and 
communities participating in the Department's Environmental Partners for Oregon 
Communities initiative.) 
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Fiscal and Economic Impact Statement 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments to Water Pollution Control Revolving Fund Program Rules 

Fiscal and Economic Impact Statement 

Introduction 

The proposed rule amendment will make it possible to increase the State Revolving Fund 
(SRF) monies available to fund loans for wastewater pollution control facilities. The SRF 
Loan Program will continue to offer low cost loans that fund affordable sewer system 
construction for communities. The infusion of low-cost loans to expand and improve 
facilities will support economic development. 

General Public 

The general public may have lower sewer rates through low interest financing of sewer 
construction. 

Small Business 

The overall impact of the rule should be beneficial to small business. As users of municipal 
sewer services, they may have lower sewer rates through the use of low interest monies by 
the niunicipality. Small business may be involved in development of wastewater pollution 
control facilities and the improved facilities will support economic development within the 
community. 

Large Business 

Large business may also experience lower sewer rates through the use of low interest 
monies by the municipality. They may be involved in the development of the facilities. 
Large business will benefit from the increased economic development opportunities that are 
available with wastewater facility expansion or improvement. 

Local Governments 

Local governments will have lower long-term debt service costs with low interest rate loans 
and they will be able to offer· lower sewer rates to the users. There will be economic 
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Fiscal and Economic Impact Statement (Continued) 

benefits of increased development made possible through affordable sewer system 
construction. 

State Agencies 

DEQ - An increase in the volume and complexity of loans is expected to impose greater 
accounting and monitoring duties. The Department has sufficient staff resources to 
absorb the extra workload. 

Debt service will increase if the Department issues bonds at twice (or other ratios) the 
amount of the Federal Capitalization Grants used as security for bonds (for example, selling 
$27 million based upon the 1994 grant of $13.7 million.) Since loan repayments and 
interest earnings on the security account will be used for debt service on the bonds, there 
will be no additional costs to the Department or the borrowers. 
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Land Use Evaluation Statement 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments to Water Pollution Control Revolving Fund Program Rules 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

The demand for SRF loans far exceeds existing funds. According to a 1992 study by 
EPA, Oregon's current municipal sewer needs total $1.4 billion. 

The primary need for this action is to incorporate legislation passed during the 1993 
session which amended ORS 468.423 to 468.440 into Division 54 of the Oregon 
Administrative Rules. The legislation enables DEQ to increase the volume of low 
cost loans that can be made to communities for sewer construction projects each year 
by "leveraging" the State Revolving Fund. It provides a means to minimize the 
interest rate charged to local governments. It allows money in the fund to be used 
to repay the proceeds of state general obligation bonds advanced to finance sewer 
projects. While protecting the state's credit, it allows the SRF program to become 
self sufficient (without any support from the general fund) after federal funds 
provided to pay administrative expenses have been exhausted. 

Each year the Department receives complaints that the current rules do not allow 
equitable project selection for available SRF loans. The rules are being changed to make 
them more equitable. 

Division 54 was· edited and reorganized to simplify the rule and improve readability. 
Detail more appropriate for a guidance manual was eliminated. Proposed amendments 
have been prepared to follow the Attorney General's guidance on rulemaking. 

2. Do the proposed rules affect existing rules, programs or activities that are 
considered land use programs in the DEQ State Agency Coordination (SAC) 
Program? 

Yes XX No __ 

a. If yes, identify existing program/rule/activity: 
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Land Use Evaluation Statement (Continued) 

The rules govern the administration of the State Revolving Fund Loan Program. 
Approval for loans to a municipal corporation is defined as a "program affecting land 
use" in the DEQ State Agency Coordination Program, OAR 340-18-030 (5) (c). 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
proce_dures adequately cover the proposed rules? 

Yes XX No __ (if no, explain): 

The proposed rule amendments make changes to a program affecting land use. SRF 
loans reduce the costs for local governments building sewage treatment works 
pursuant to Statewide Goal Number 11 - Public Facilities and Services. The way in 
which projects are selected to receive available loan funds will be affected by the 
proposed amendments. The terms and conditions under which those approvals are 
made are also affected. 

Land use compatibility for this program is assured by requiring each applicant for 
financial assistance to provide a land use compatibility statement from each affected 
local government for the project prior to loan approval. The requirement will 
continue under the amended rule. The amendments do not constitute a program 
affecting land use. 

The increased volume of loans made available through "leveraging 11 may increase the 
volume of activity in local jurisdictions filing land use compatibility statements. 
However, it will not affect how these statements are handled. 

c. If no, apply the following criteria to the proposed rules. 

Not applicable. 

In the space below, state if the proposed rules are considered programs 
affecting land· use. State the criteria and reasons for the determination. 

3. If the proposed rules have been determined a land use program under 2. above, but 
are not subject to existing land use compliance and compatibility procedures, explain 
the new procedures the Department will use to ensure compliance and compatibility. 

Not applicable. The SRF program is subject to existing land use compliance and 
compatibility procedures. 

> ), ~ I '"r 
~ 
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Stringency 

Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

The following questions should be clearly answered, so that a decision regarding the 
stringency of a proposed rulemak.ing action can be supported and defended: 

Note: If a federal rule is relaxed, tb.e same questions should be asked in arriving at a determination of whether 
to continue the existing more stringent state rule. 

1. Are there federal requirements that are applicable to this situation? Ifso, exactly what 
are they? · 

Yes, Title VI of the Clean Water Act - State Water Pollution Control Revolving 
Funds, EPA's Initial Guidance for State Revolving Funds and Title VI - Questions 
and Answers, and the 40 CFR Part 35 -State Revolving Fund Program 
Implementation Regulations - Subpart K--State Water Pollution Control Revolving 
Funds. 

2. Are the applicable federal requirements peifonnance based, technology based, or both 
with the most stringent controlling? 

Federal requirements are performance based. 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concetn and situation considered in the federal process that established the federal 
requirements? 

This question is not directly applicable to the SRF. 

4. Will the proposed requirement improve the ability of the regulated community to comply 
in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing 
the need for costly retrofit to meet more stringent requirements later? 

The rule has been clarified. However, this qu~stion is not applicable to the SRF. 

5. ls there a timing issue which might justify changing the time frame for implelnentation 
of federal requirements? 

This question is not applicable. 
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Stringency (Continued) 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

Yes. 

7. Does the proposed requirement establish .or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

The intent of the proposed rule is to provide loans at interest rates lower than the 
market can offer for the planning, design and construction of water pollution 
control facilities in a more equitable manner than the existing rule. 

8. Would others face increased costs if a more stringent rule is not enacted? 

The proposed changes to the state rules are not more stringent than the federal 
requirements. 

9. Does the proposed requirement include procedural requirements, reponing or 
monitoring requiremenrs that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reponing or 
moniloring requiremenrs? 

The proposed rule is within the procedural, reporting or monitoring requiremenfs 
of the applicable federal requirements. 

10. Is demonstrated technology .available to comply with the proposed requiremenr? 

Not applicable other than the fact that other states leverage their SRF and 
legislation passed during the 1993 session enables DEQ to leverage Oregon's 

SRF. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

Leveraging the SRF will allow more communities to borrow low cost funds to 
correct water quality problems. · 
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Rule Implementation 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments to Water Pollution Control Revolving Fund Program Rules 

Rule Implementation Plan 

Summary of the Proposed Rule 

The State Revolving Fund (SRF) Loan Program offers low cost loans to communities for 
the planning, design and construction of water pollution control facilities, and for estuary 
management plans. Division 54 of the Oregon Administrative Rules provides guidance for 
program· operation, loan eligibility and project selection. These rules have been rewritten 
to ensure that the SRF continues to be an effective, efficient and equitable tool for 
protecting the quality of Oregon's waters. 

The proposed revisions incorporate legislation passed during the 1993 session which 
amended ORS 46.8.423 to 468.440, enabling the DEQ to increase the volume of low cost 
loans that can be made to communities for sewer construction projects each year by selling 
General Obligation bonds ·which will "leverage 11 the State Revolving Fund. The resulting 
increase in loan funds will address the increasing demand for low cost loans for Oregon's 
sewer needs while continuing to minimize the interest rate charged to local governments. 
The legislative change allows money in the State Revolving Fund to be used to repay these 
bond issues. 

Other rule revisions respond to complaints that the method used to score projects is 
inequitable. These revisions reassign the weight of the points given to projects for 
addressing Receiving Waterbody Sensitivity, and Enforcement Activities and Water Quality 
Violations. It adds the following new categories: Exemplary Facility Operations, 
Commitment. to Water Quality Enhancement, Special Programs, and Affordability. The 
Population category was unchanged. 

Division 54 was also reorganized and edited to simplify the rule and improve readability, 
Detail more appropriate for a guidance manual was eliminated. The Attorney General's 
guidance on rulemaking is reflected in the changes to Division 54 rules. The review of 
these rules meets the Periodic Review Requirements. 
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Rule Implementation (Continued) 

Proposed Effective Date of the Rule 

The new rules will talce effect on December 1, 1994, following adoption by the 
Environmental Quality Commission and subsequent filing with the Secretary of State. 

Proposal for Notification of Affected Persons 

Changes made to the Division 54 rules will be included in the annual State Revolving 
Fund's Preliminary Application Packet which is mailed to all inco11'orated cities in Oregon, 
special districts, tribal governments, engineering firms, other agencies and special interest 
groups that are on the SRF list. The next application cycle begins during December 1994. 

Proposed Implementing Actions 

Implementation action impacting the regulated community will be negligible. Additional 
questions will be on applications for funding in order to assign points to the new categories. 
The language of the loan agreement will change to address loans funded by bond proceeds, 

For DEQ's administrative staff, loan portfolio management and bond issue activities will 
increase with the increased volume and size of loans. The regions will experience an 
increase in associated engineering and project management activities. DEQ will rely 
increasingly on professional services such as financial advisors and bond counsel. 

Proposed Training/ Assistance Actions 

SRF PROCEDURES MANUAL: SRF staff is involved in writing and reviewing topics that 
will be placed in the SRF Procedures Manual. This documentation will continue with or 
without this rulemaking package because subject experts have moved to the regions or 
transferred to other programs. This procedural information must be captured and 
documented while employee expertise is still accessible. These training and procedures 
documents will become primary resources for training and assistance of both the regional 
project management staff and administrative staff. 

LEVERAGING: Leveraging has the potential of increasing administrative staff time by 
up to fifty percent. Guidance will be provided through the SRF Procedures Manual and the 
corresponding loan documents and their instructions. ProJ'ect Officers will assist the 
applicants and borrowers throughout the entire loan process. Administrative staff will be 
available to both the borrowers and the project officers for specialized information and 
assistance. Project officers will· be informed on changes and implementation through the 
Project meetings and well as electronic memos and written documents. 
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ATTACHMENT C 
Presiding Officer's Report 

State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Date: September 8, 1994 

Environmental Quality Commission 

Martin Loring 

Presiding Officers Report for Rulemaking Hearing 

Date: 
Time: 
Place: 

September 7, 1994 
1:00 pm 
DEQ 
811 S.W. Sixth Avenue 
Room3A 
Portland, OR 97204 

Title: Proposed Amendments to Water Pollution 
Control Revolving Fund Program Rules 

The rulemaking hearing on the amendments to the State Revolving Fund was convened 
at 1 :00. A witness registration form was available and all notices were posted. No 
one was in attendance. No one signed up to give testimony and therefore, no oral or 
written testimony was presented. The hearing was closed at 2:00 pm. 
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ATTACHMENT D 
Rule Implementation Plan 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Amendments to Water Pollution Control Revolving Fund Program Rules 

Rule Implementation Plan 

Summary of the Proposed Rule 

The State Revolving Fund (SRF) Loan Program offers low cost loans to communities for 
the planning, design and construction of water pollution control facilities, and for estuary 
management plans. Division 54 of the Oregon Administrative Rules provides guidance for 
program operation, loan eligibility and project selection. These rules have been rewritten 
to ensure that the SRF continues to be an effective, efficient and equitable tool for 
protecting the quality of Oregon's waters. 

The proposed revisions incorporate legislation passed during the 1993 session which 
amended ORS 468.423 to 468.440, enabling the DEQ to increase the volume of low cost 
loans that can be made to communities for sewer construction projects each year by selling 
General Obligation bonds which will "leverage" the State Revolving Fund. The resulting 
increase in loan funds will address the increasing demand for low cost loans for Oregon's 
sewer needs while continuing to minimize the interest rate charged to local governments. 
The legislative change allows money in the State Revolving Fund to be used to repay these 
bond issues. 

Other rule revisions respond to complaints that the method used to score projects is 
inequitable. These revisions reassign the weight of the points given to projects for 
addressing Receiving Waterbody Sensitivity, and Enforcement Activities and Water Quality 
Violations. It adds the Affordability as a new category and limits the Population category 
to a maximum of 10 points. 

Division 54 was also reorganized and edited to simplify the rule and improve readability. 
Detail more appropriate for a guidance manual was eliminated. The Attorney General's 
guidance on rulemaking is reflected in the changes to Division 54 rules. The review of 
these rules meets the Periodic Review Requirements. 
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Rule Implementation (Continued) 

Pronosed Effective Date of the Rule 

The new rules will take effect on December 1, 1994, following adoption by the 
Environmental Quality Commission and subsequent filing with the Secretary of State. 

Proposal for Notification of Affected Persons 

Changes made to the Division 54 rules will be included in the annual State Revolving 
Fund's Preliminary Application Packet which is mailed to all incorporated cities in Oregon, 
special districts, tribal governments, engineering firms, other agencies and special interest 
groups that are on the SRF list. The next application cycle begins during December 1994. 

Proposed linplementing Actions 

Implementation action impacting the regulated community will be negligible. Additional 
questions will be on applications for funding in order to assign points to the new categories. 
The language of the loan agreement will change to address loans funded by bond proceeds. 

For DEQ's administrative staff, loan portfolio management and bond issue activities will 
increase with the increased volume and size of loans. The regions will experience an increase 
in associated engineering and project management activities. DEQ will rely increasingly on 
professional services such as financial advisors and bond counsel. 

Proposed Training/ Assistance Actions 

SRF PROCEDURES MANUAL: SRF staff is involved in writing and reviewing topics that 
will be placed in the SRF Procedures Manual. This documentation will continue with or 
without this rulemaking package because subject experts have moved to the regions or 
transferred to other programs. This procedural information must be captured and 
documented while employee expertise is still accessible. These training and procedures 
documents will become primary resources for training and assistance of both the regional 
project management staff and administrative staff. 

LEVERAGING: Leveraging has the potential of increasing administrative staff time by 
up to fifty percent. Guidance will be provided through the SRF Procedures Manual and the 
corresponding loan documents and their instructions. Project Officers will assist the 
applicants and borrowers throughout the entire loan process. Administrative staff will be 
available to both the borrowers and the project officers for specializ.ed information and 
assistance. Project officers will be informed on changes and implementation through the 
Project meetings and well as electronic memos and written documents. 
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ATTACHMENT E 
SRF Eligibility - Public Agency 

Current statutes and rules limit SRF eligibility to "public agency" which does not include Indian 
tribes. During the Advisory Committee process, EPA informed the State that a recent Office of 
General Counsel opinion concludes that Indian tribes must be eligible to borrow from the State 
Revolving Fund. The SRF Advisory Committee strongly recommends that the SRF includes 
federally recognized Indian tribes as eligible borrowers. Representatives of the Department of Justice 
are of the opinion that the current definition does not include tribes. The easiest way to make this 
change would be to make a statutory change to change the definition of "public agency" for SRF 
program use only. 

468.423 Definitions for ORS 468.423 to 468.440 
As used in ORS 468.423 to 468.440: .. . (5) "Public agency" means any state agency, 
incorporated city, county, sanitary authority, county service district, sanitary district, 
metropolitan service district or other special district authorized or required to construct water 
pollution control facilities. 

468.429 Uses of revolving fund. 
(1) The Department of Environmental Quality shall use the moneys in the Water Pollution 
Control Revolving Fund to provide financial assistance: 
(a) To public agencies for the construction or replacement of treatment works. 
(b) For the implementation of a management program established under section 319 of 

the federal Water Quality Act of 1986 relating to the management of nonpoint sources 
of pollution. 

(c) For development and implementation of a conservation and management plan under 
section 320 of the federal Water Quality Act of 1986 relating to the national estuary 
program. 

The Clean Water Act 
SEC. 603. WATER POLLUTION CONTROL REVOLVING LOAN FUNDS . 

... (c) PROJECTS ELIGIBLE FOR ASSISTANCE.--The amounts of funds available to each 
State water pollution control revolving fund shall be used only for providing financial 
assistance (1) to any municipalitv, intermunicipal, interstate, or State agency for construction 
of publicly owned treatment works (as defined in section 212 of this Act), (2) for the 
implementation of a management program established under section 319 of this Act, and (3) 
for development and implementation of a conservation and management plan under section 
320 of this Act. 

40 CFR 35.3115 
Eligible activities of the SRF . 
. . . to provide loans and other authorized forms of financial assistance: 
(a) To municipalities, intermunicipal, interstate, or State agencies for the construction of 
publicly owned wastewater treatment works as these are defined in section 212 of the Act and 
that appear on the State's priority list developed pursuant to section 216 of the Act; ... 
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33 USC Sec. 1362 
TITLE 33 
CHAPTER 26 
SUBCHAPTER V 
Sec. 1362. Definitions 
STATUTE 

Except as otherwise specifically provided, when used in this chapter: 
(4) The term 'municipality' means a city, town, borough, county, parish, district, association, 
or other public body created by or pursuant to State law and having jurisdiction over disposal 
of sewage, industrial wastes, or other wastes, or an Indian tribe or an authorized Indian 
tribal organization, or a designated and approved management agency under section 1288 
of this title. 
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ATTACHMENT F 
Advisory Committee Members and Reports 

Advisory Committee Members 

Andy Anderson, Executive Vice President - Oregon Farm Bureau Federation 
Rob Edmiston, Dain Bosworth, Inc. 
Chris Gannon, Water and Soil - Confederated Tribes of Warm Springs 
Mike Kennedy, Natural Resources Manager 

Confederated Tribes of Siletz Indians 
Roger Jordan, CHAIR, City Manager - City of Dallas 
Jim Krueger, Finance Director - Bear Creek Valley Sanitary Authority 
Jim Landon, City Manager - City of Toledo 
Joni Low, League of Oregon Cities 
Jerry W. Overgard, Mid-Willamette Valley C.O.G. 
Duane Peterson, Financial Analyst 

Bureau of Environmental Services - City of Portland 
Donald Schut, Director of Public Works - City of McMinnville - 0 .A. C. W .A. 
Mike Walker, .Public Works Director - City of Sandy 
Gordon Zimmerman, City Manager - City of Nyssa 

Department Advisors 

Barrett MacDougall - DEQ 
Harvey Rogers - Preston Thorgrimson Shidler Gates & Ellis 
David Taylor - Seattle Northwest 
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July 20-21, 1994 

SRF Advisory Committee 

Main Point Summary 

Meeting Date: July 20th-21st, 1994 

Committee Members Present: 

Andy Anderson 
Rob Edmiston 
Chris Gannon 
Roger Jordan 
Mike Kennedy 
Jim Krueger 
Jim Landon 
Joni Low 
Jerry Overgard 
Don Schut 

Resource Persons Present: 

Maggie Breedlove 
Robin Cross 
Bob Drake 
Peggy Halferty 
Mike Holley 
Martin Loring 
Cathy Phillips 
Harvey Rodgers 
David Taylor 

Staff Tusks: 

The staff was asked to prepare documents on the 
following subjects: 
• Leveraging 
• State stringency 
• 3-year point comparison of all categories, 
including a maximum limit on the 10% facility 
plan reserve. 

Committee }.!!ember's Tasks: 

• Read the drafted rules 
• Prepare comments & suggestions 

Page 1: Pf ease contact DEQ staff with any concerns. 

Responses Welcome: 

If you would like an item added to the Staff 
Tasks section, or if you have concerns about this 
summary, please let us know. Thanks, DEQ 
staff. 

ISSUES DISCUSSED 

Topic A: Demand Exceeds Need 

1. Leveraging 

DISCUSSION: The option of leveraging was 
discussed as a method to help compensate for a 
lack of future federal funding. Relying only on 
current principal, available funds from SRF 
could be cut in half. Leveraging muld allow 
the DEQ to use the SRF as collateral against 
which to borrow. Hence, more funds -would be 
available to communities. There were a number 
of issues presented. 

PROS: 
• A wastewater dollar spent today is worth more 
than a wastewater dollar spent ten years from 
now. 
• Leveraging in the short term would increase 
the available dollars. 

CONS: 
• Leveraging -would cost more to administer. 
To assure the perpetuity of the SRF, the DEQ 
would be obligated to charge a slightly higher 
interest rate on leveraged loans. 
• Leveraged dollars come under the auspices 
of the Internal Revenue Service. Such rules and 
regulations 'M)uld be more stringent than those 
currently imposed by EPA. 
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July 20-21, 1994 (Continued) 

ACI10N: Staff was requested to prepare a 
position paper on leveraging. 

2. Implications of I'v!easure 5 

Yes, Measure 5 may change the face of 
Oregon's sanitary sewer system. The committee 
moved toward general agreement that trying to 
second-guess the measure was not consistent 
with the goals of the committee. 

3. Reserves 

DISCUSSION: The committee expressed concern 
about the ability of a single community to drain 
the entire 10% facility p!an reserve. 

SUGGFSTION: Would a cap of $500,000 prevent 
inequity without under-funding a facility plan? 

ACTION: Staff was asked to create a document 
exploring how a cap would have affected past 
projects. 

4. 1.-0an Increases 

DISCUSSION: The committee expressed concerns 
about the fairness of providing more money to a 
project without fonnally reapplying process. 
Does this allow "in-the-system~ projects unfair 
access to SRF funds? Also, would such a policy 
cause projects to underestimate their costs? 

CONCLUSION: The committee generally agreed 
that assuring project completion was an 
important goal. The committee was reassured 
by the DEQ that all projects are overseen by a 
project officer, and that no funding is provided 
for work outside the project's original scope. 

S. Continuous vs. Annual Funding Cycle 

SUGGESTION: The committee discussed the 
possible advantages of a continuous or biennial 
funding cycle. Such cycles might allow the 
DEQ to allocate funds with more efficiency and 
flexibility. As well, alternative loan cycles may 
help the DEQ coordinate with other funding 

Page 2: Please contact DEQ stajfwlth any concerns. 

agencies. 

CONCLUSION: The new rules should not prevent 
the DEQ from moving to an alternativ.e loan 
cycle in the future. 

Topic B: Scoring Fairness 

Staff added and revised a number of categories 
in response to complaints that the scoring system 
ranked projects unfairly. 

VOTE: The committee voted unanimously to 
remove categories 2, 3, & 5 as not congruent 
with the DEQ's goals of enhancing and 
entbrcing water quality. 

Category 1) Receiving Water Body Sensitivity 

SUGGESTION: The committee confirmed that 
severity was a main concern, and suggested that 
endangered aquatic species, i.e. fish, be included 
in this category. 

ACTION: This category was retained. Staff will 
add endangered aquatic species to the scoring 
system. 

Category 2) Exemplary Facility Operations 

DISCUSSION: The committee expressed concern 
that not all communities will have the funds and 
staffing necessary to qualify as exemplary. 
Hence, an exemplary operations category would 
work against the communities most in need of 
assistance. 

ACDON: This category was removed by a 
unanimous vote. 

Category 3) Commitment to Water Quality 
Enhancement 

DISCUSSION: Defining and monitoring such 
comrnionent would be subjective. A lack of 
commitment on the part of the community may 
simply reflect a lack of resources. 
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July 20-21, 1994 (Continued) 

ACTION: This category was removed by a 
unanimous vote. 

Category 4) Enforcement Activities & Water 
Quality Violations 

DISCUSSION: Despite criticism that the SRF 
rewards non-compliance, the committee 
expressed the opinion that SRF monies should 
accompany enforcement activities to correct 
violations. 

ACTION: This category was retained as it 
appears in the drafted rules. Staff will include 
this category in the 3-year point comparison. 

Category 5) Special Programs 

DISCUSSION: Currently, special environmental 
programs are limited in scope. Many programs 
serve only a few communities each year. The 
programs themselves do not all deal directly 
with water quality issues. Hence, to reward 
communities for participation in special 
programs would be random, and out of line with 
SRF's objective to improve water quality. 

NOfE: The issue of multiple environmental 
mandates was moved by the committee to 
category 6'. 

vore This category was removed by a 
unanimous vote. 

Category 6) Alfordability 

Affordability was added to the point system to 
help take into account the following: 
• Economic demands on a community other than 
the proposed SRF project. 
• Communities with a small tax-base. 
• Communities already paying relatively high 
sewer rates. 
• Communities with limited access to alternative 
funding sources. 

SUGGESTION: Because multiple environmental 
mandates put a strain on a community's. ability 

Page 3: Please contact DEQ staff with any concerns. 

to meet wastewater requirements, this category 
should possibly be included under affordability. 

DISCUSSION: The committee expressed a need 
for SRF to make accommodations for 
communities with economic stresses other than 
wastewater compliance, i.e. over-all debt-load, 
or multiple environmental ·mandates. Sonie 
committee members expressed concerns that 
such accommodations would support community 
activities not relevant to the environment. 

ACTION: Multiple environmental mandates will 
be considered in the point analysis as well as 
some indication of the community's "burden for 
·the common good.~ 

Category 1) Population 

DISCUSSION: Members of the committee 
expressed concern that population would play 
too large a role in project eligibility when 
improving water quality is the issue. Because of 
the calculation, however, population points 
range roughly from 2-12 and in most cases act 
as a tie breaker. 

ACTION: This category was retained as· it 
appears in the drafted rules. Staff will include 
this category in the 3-year point comparison. 

Suggested Category: Ready to Proc.eed Status 

SUGGE'SI10N: The committee suggested that a 
point category should be created for projects that 
are ready to proceed. This muld assure that 
funds stay active within the community, rather 
than waiting for project initiation. 

DISCUSSION: While a ready to proceed category 
might help keep funds active, it could potentially 
put communities in a catch-22-position. Because 
corrununities can not proceed without committed 
funding sources, most projects vrould not qualify 
for these points. The drafted rules already state 
that, ~The Department can remove projects from 
the project priority list if the department 
determines that the project is not ready to 
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July 20-21, 1994 (Continued) 

proceed in the preliminary application process." 
Such a stipulation assures that funds will not be 
committed years in advance. 

CONCLUSION: The conunittee generally agreed 
that a new point category would not be the best 
way to monitor projects that are not ready to 
proceed. 

Topic C: Rules Difficult To Use/Read 

1. Do they make sense? 

The staff has tried to make the rules easier to 

read and use, by removing unnecessary jargon, 
streamlining topics, and creating parallel 
structure. 

ACI10N: The committee will review the drafted 
rules, noting any unclear words or sentences. 

2. Coordination with other programs 

Where possible the drafted rules have been 
opened up to give the department the flexibility 
to coordinat.e with other agenci~. 

ACI10N: The DEQ is currently working with 
other state and federal agencies to coordinate 
and streamline paperwork. This coordinatio~ 
will take place in procedure, rather than rule. 

3. Stringency 

BACKGROUND: Because the SRF was created by 
Congress through the Clean Water Act of 1987, 
the DEQ must enforce federal requirements. 
Points in the drafted rules that exceed federal 
stringency levels must be documented and 
justified by DEQ. 

DISCUSSION: The committee was in general 
agreement that the drafted rules should allow as 
much flexibility to SRF program as possible. 
During the three reviews within the DEQ, staff 
had reviewed for stringency and had loosened 
constricting language where possible. 

Page 4: Please contact DEQ staff with any ~oncerns. 

ACTION: Staff was requested to prepare a 
document citing where the State is more 
stringent than federal requirements. 
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August 9-10, 1994 

SRF Advisory Committee Meeting 

Main Point Summary 

Meeting Date: August 9th-10th, 1994 

Committee Memher.; Preseni: 

Rob Edmiston 
Chris Gannon 
Roger Jordan 
?v!ike Kennedy 
Jim Krueger 
Joni Low 
Jerry Overgard 
Duane Peterson 
Don Schut 
Mike Walker 
Gordon Zimmerman 

Resource Persons Present: 

Maggie Breedlove 
Robin Cross 
Bob Drake 
Kit Farber 
Peggy Halferty 
Mike Holley 
Manin Loring 
Cathy Phillips 
Harvey Rodgers 
David Taylor 

• Friday. Au!!Ust 12th 
Staff distributes point summary, levCraging 
paper, and draft rules for advisory committee 

review. 

• Monday August 15th 
Committee members fax final comments to 
DEQ. 

• Tuesdav August ·16th 2:00 p.m. 
Conference call from DEQ Headquarters 
involving all available advisory committee 
members. 

• Friday August 19th 
Deadline for recommended rules. 

Responses Welcome: 

If you have concerns about this summary or 
would like an item added or changed, please let 
us know. Thanks, D EQ staff. 

ISSUES DISCUSSED 

Topic 1: Facility Planning Reserves 

After some discussion, the committee agreed 

that: 
• a facility planning reserve was necessary to get 
projects 'into the pipeline.• 
• funding a few facility plans completely was 
better than funding many plans partially. 
• S400,000 would sufficiently fund the majority 
of facility plans. 

ACTION: A $400,000 facility planning 
maximum will be added for first-round fund 
allocacion. 

Topic 3: Water Body Sensitivity 

POINT A: ENDANGER.ED AND D-IREATENED 

WILDLIFE AND PLANTS. 
The committee agreed that the Endangered and 
Threatened Wildlife and Plants, as defined at 
state and federal level, was an acceptable 
measure to include in the Water Body Sensitivity 

category. 

Page 1: Please contact DEQ staff with any concerns. 
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August 9-10, 1994 (Continued) 

ACTION: Staff will include this criteria in the 
Receiving Water Body Sensitivity category. 

POINT B: lNTERsTATE RIVERS 
The committee suggested that the Snake river be 
included with the Columbia as both are interstate 
rivers. 

ACTION: Staff will add the Snake river to the 
criteria. 

POINT C: TMDLs 
Concern w-as expressed about the use of Total 
Maximum Daily Loads (TNIDL) as a criteria 
when not all streams have been assessed. Staff 
described the 2-per year process and the bottle
neck at the Department level. In conclusion, the 
committee decided that TlYIDL, though limited, 
was an important tool for establishing 
sensitivity. 

Topic 4: Populoiion 

The committee suggested that population should 
be used only as a tie-breaker, with a maximum 
of 10 points possible. 

ACITON: Staff will incorporate a 10 point 
maximum on the existing point criteria. 

Topic 5: Affordability 

POIITT A: CENSUS DATA 
It was suggested by the committee that Portland 
State University (P.S.U.) was a more accurate 
and current source of census data than the 
Oregon Blue Book. 

ACrION: Staff will replace the Oregon Blue 
Book with P.S. U. census data when calculating 
affordability. 

POINT B: SEWER·RATES 
Staff described the challenge of finding 
dependable sewer-rates to use in the 
preapplicatioi:i process .. Committee suggested 
affordab.ility should be retained as a point 

criteria category, and that public agencies should 
be responsible for providing race information in 
the preapplicarion process. 

ACTION: The committee voted unanimously to 
retain affordability as a 10 point maximum 
category, with 7 and 10 points given to 

communiries whose sewer rates are 1.5 % and 
1.75% of median house hold income 
respectively. 

POINT C: MULTIPLE MANDATES 
The conunittee discussed potential strategies to 
help communities faced with more than one of 
the 36 state and federal mandates. In 
conclusion, because most communities are faced 
with multiple mandates, such a category would 
not be an effective tool to identify need. 

Topic 6: Stringency 

No areas of the Proposed Rule were identified as 
more stringent than federal requirements. 
However, due to the present state of £1.ux of the 
Title II requirements of the Clean Water Act, 
the committee suggested moving a number of 
areas from rule to the Procedures Manual. 

Topic 7: SRF Procedures Manual 

The SRF Procedures Manual will provide 
detailed guidance to help public agencies meet 
SRF program requirements. This manual will 
also allow the SRF program to keep current with 
changing program requirements. 

ACTION: The committee voted unanimously that 
the Department will add to rule the steps listed 
below when creating or revising the procedures 
manual: 

1. Any addition or revision must go through a 
formal revievt" process, involving· a review 
committee,. and pf9Viding an appropriate review 
period as determined by the Department. 

2. No areas shall be more stringent than federal 

Page 2: Please contact DEQ srajfwith an:y concerns. 
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August 9-10, 1994 (Continued) 

or state requirements. 

3. Staff will coordinate, where possible, with 
other funding and regulatory agencies. 

Topic 9: Definitions 

POINT A: ALTERNATIVE TECliliOWGY 
The committee requested clarification on the 
definition of "Alternative Technology." Staff 
explained that because communities were 
responsible to repay SRF loans, regardfess of the 
success of their system, only 'proven' 
alternatives should be included. 

POINT .B: HUMAN ENVIRONMENT 
The definition of "Human Environment" was 
called into question. No·sadsfactory explanation 
was found. 

POINT C: OPERATION AND i'ifAINTENANCE 

The committee pointed out that trouble-shooting 
was, by nature, included in operation and 
maintenance. 

ACTION: Staff will eliminate "trouble shooting" 
from the definition of "Operation and 
Maintenance Manual." 

POINT D: P'UBLIC AGENCY 
There were a number of questions regarding the 
definition of the \l.IOrd "Public Agency." 
• Did "public agency" _include Tribes? 
• How is "p.a. H defined at state level? 
• Should Tribes be included in the Oregon's 
SRF, when they have access to a 1 % federal 
SRF set·aside? 

The corrunittee agreed that the Tribes face 
challenges similar other cities and special 
districts. EPA's position is that Tribes cannot 
be .excluded from the SRF program. State 
statute uses the \l.IOrd "public agency• which has_ 
a specific meaning in the state of Oregon. 

ACTION: The committee strongly recommended 
that Tribes be included in the SRF program, 

wich the assumption that they would follow all 
SRF requirements. Staif will seek Opinion of 
Counsel and work on changing statures 
regarding SRF eligibility to include Tribes. 

POINT E: S\l.IALL C0!\-1MUNITY 
The committee suggested retaining the word 
"public agency" in the definition of "Small 
Community". 

ACTION: Staff will return definition to original 
wording. 

Topic 10: Citations 

The committee expressed concern about citing 
section 208, 303(e), 319, and 320 of the Clean 
Water Act in light of the current state of flux at 
the federal !eve!. In conclusion, it W'3S agreed 
that these particular sections were fairly stable, 
and should remain in the rule. 

Topic 11: Uses of the Fund 

Tue committee requested clarification as to the 
future of the administrative fuqd. If the 
capitalization grant dries up, how will SRF be 
administered? Staff described how 
administration is currently supported by the 43 
of the capitalization grant. The l.5% initiation 
fee and the .5 % annual servicing fee are being 
saved in a separate account, and will be drawn 
when the 4 % is gone. 

Topic 12: Preliminary Application 
Process 

POINT _A: TOWNS 
The committee pointed out that in (l)(a) of this 
section, the 'NOrd "towns" was not needed. 

AcnON: Staff researched this topic after the 
meeting and found that the official heading in 
the Oregon Blue Book is "Incorporated Cities 
and Towns."· Staff will retain the 'NOrd "towns." 

Page 3: Please contact DEQ staff with any concerns. 
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August 9-10, 1994 (Continued) 

POINT B: $20,000 1\tfINIMUM REQUEST 
The committee requested clarification as to why 
a $20,000 minimum request had been added. 
Staff explained. that the minimum existed 
previously and was moveq to this section for 
ciarity. · 

POINT C! MAXIMUl\1S 
The question of maximum loan allocation was 
discussed at length. The committee expressed 
concerns regarding the following: 
• With only a $10 million corpus, would a 15% 
maximum adequately fund a project? 
• Would a large maximum provide assistance to 
large and small communities, but leave out the 
middle? 
• Would many small loans over-tax. the · 
Department's administrative staff? 

ACTION: The committee weighed these 
concerns, and voted unanimously to have the 
maximum be the greater of 15% or $2.5 
million. 

Topic 13: Final Application Process , 

The committee discussed the replacement 
reserves as described in (l)(c)(A). Did such a 
reserve re-quire 100% cost recovery? Staff 
clarified that according to the definition of 
"Replacement,~ such a reserve must only assure 
the replacement and installation of equipment 
necessary for ongoing operation during the 
useful life of the facility. The committee felt 
that while the meaning was clear in the 
Definitions section, it was not clear in other 
sections. 

ACTION: The committee voted unanimously to 
move the description of the user charge system 
to the procedures manual. Staff will clarify the 
meaning of "replacement reserves" throughout 
the Proposed Rule. 

Topic 14: Environmental Review 

POINT A: FNSis 
The committee discussed the Finding of No 
Significant Impact (FNSD process. Why should 
the Department duplicate a process already 
carried out at the public agency level? In 
conclusion, it was determined that while only 
one Environmental. Assessment would be used, 
each agency would be responsible for publishing 
their own FNSI. 

ACTION: The FNSI process will remain the 
same, but whenever possible the Department 
will try to coordinate with other agencies to help 
cut red-tape and reduce duplication. See 
Procedures Manual this document. 

POINT B: VALUE ENGINEERING 

The value engineering section is associated with 
the Title II requirements of the Clean Water 
Act. For this reason, staff recommended that 
value engineering requirements should be 
described in the Procedures Manual, rather than 
rule. 

ACTION: The specific value engineering 
requirefnents will appear in the Procedures 
~fanual and not in rule. 

Topic 15: Loan Approval and Review 
Criteria 

POINT A: DAVIS-BACON ACT 
The committee discussed the Davis-Bacon Act. 
This act is also part of the Title II requirements 
of the Clean Water Act. Because the state bas 
similar Wctge-rate requirements, however, little 
can change in this area. 

ACTION: The committee voted unanimously to 
modify the existing rules, without moving the 
Davis-Bacon requirements to the procedures 
manual. The modified rules will allow for either 
state or federal wage-rate requirements to apply 
at the Department's discretioii.. 

Page 4: Please contaet DEQ st(J.jfwirh any concerns. 
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August 9-10, 1994 (Continued) 

POINT B: PROJECT PERFORMANCE CRITERlA 
Another remnant of the grant program, the 
committee discussed moving the performance 
criteria section to the Procedures Manual. 

ACITON: The committee voted unanimously to 
move this section to the manual. 

POINT C: DECEMBER 31SI' DEADLINE 
The committee suggested that the December 3 Ist 
deadline to submit audited financial statements 
was unnecessary and should be deleted all 
together. 

ACTION: The committee voted unanimously to 
delete the December 31st deadline section from 
the rule. 

Topic 16: Leveraging 

ACilON: The committee requested that staff 
draft new rule language to allow the option of 
leveraging. Please see attached. 

Page 5: Please contaa DEQ staff with arry concerns. 
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August 16, 1994 

SRF Advisory Committee Meeting 

Main Point Summary 

Meeting Date: August 16th, 1994 

Co1nmittee Members Presenl: 
Rob Edmiston 
Roger Jordan 
Jim Krueger 
Joni Low 
Jerry Overgard 
Duane Peterson 

Staff Persons Preseni: 
Maggie Breedlove 
Robin Cross 
Peggy Halferty 
Mike Holley 
Martin Loring 
Cathy Phillips 

Responses Welcome: 
If you have concerns about this summary, Please 
let us know. Thanks, DEQ staff. 

ISSUES DISCUSSED 

TOPIC A: CHANGES 

I. 11Value Engineering 11 

(P. 5) Definition will be moved to the 
procedures manual 

2. 11 Endangered & Endangered" 
(P. 10) Receiving Water Body Sensitivity 
category. . Wording will be changed to 
"Endangered and Threatened." 

3. 11 0r Refund Loans 11 

(P. 28 (12)(b)) Wording will be deleted. 

4. 11Wage Rates 11 

(P. 22 (3)) Wording will be stated as "wage 
rates relating to construction~. 

TOPIC B: PROCEDURES MANUAL 

DfSCUSSION:.· The committee agreed 
unanimously to move the folloWing sections to 
the procedures manual: 

• Davis-Bacon Wage Rates 
• Facility Planning 
• Project Performance Criteria 
• User Charge System 
• Value Engineering 

To ensure that these sections Will continue to 
apply after the final publication of the rules, the 
committee agreed unanimously to transfer these 
sections verbatim to the procedures manual. 
Such action will allow time for a ·comprehensive 
mai:iual to be drafted and reviewed in accordance 
with the agreed upon review process. 

ACI10N: The committee agreed unanimously to 
shift above sections verbatim to the procedures 
manual. 

TOPIC C: ENVIRONMENTAL REVIEW 

DISCUSSION: The committee painted out that the 
Environr:pental Review section was .subject to 
Title II requirements, 3.nd hence, subject to 
change at the federal level. In the interest of 
keeping the Environmental Review section up to 
date, the commiti:e·e suggested that the section be 
moved to the procedures manual. 

ACI10N: Staff will move the Environmental 
Review section verbatim tQ the procedures 
manual. 

Page 1: Please contact DEQ srajJwith any concerns. 
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August 16, 1994 (Continued) 

TOPIC D: HEALTH DEPARTMENT 
ORDERS 

DISCUSSION: The committee suggested adding 
language to the 10 point Enforcement category 
to include applicants under Health Division 
orders regarding filtration. 

ACITON: Staff will incorporate this suggestion 
into the enforcement category. 

TOPIC E: DISCRETIONARY LOANS 

DISCUSSION: The committee suggested that the 
discretionary loan interest rate be moved to one 
half of the "state rate" (the state and local 
government bond interest rate). 

ACTION: Staff will incorporate this suggestion 
into rule. 

TOPIC F: FACILITY PLANNING LOANS 

DISCUSSION: The committee suggested that the 
facility planning loan interest rate be moved to 
one half of the ~state rare.~ 

ACTION: Staff will incorporate this suggestion 
into rule. 

TOPIC G: LEVERAGED LOAN INTEREST 
RAIES 

1. Interest Rates 

DISCUSSION: The committee ex-Pressed concern 
that an interest rate 1.5 % below market rate was 
not attractive after adding a .5% administrative 
fee. 

Was there a way to assure a "net" 1.5% 
below market rate? 
• If the rate was too low, would it cause a 
leveraged SRF to erode more rapidly? 

The point was raised that interest races and 
administrative fees must be differentiated, hence 
"net" .is not a usable term. 

ACTION: The committee agreed unanimous!}'! to 
use the lesser of 200 basis points or 1/3 bellbw 
the "state rate" (the state and local goverrui{ent 
bond interest race). 

2. Direct v. Leveraged Loan Rate 

DISCUSSION: The committee addressed the 
possibility of creating a tiered rate system for 
direct loans and leveraged loans. After some 
discussion, the committee suggested that both 
direct and leveraged loans should be charged the 
same rate, and that discretionary and facility 
planning loans should continue to have their own 
race regardless of leveraging. 

ACTION: Staff will deve!op language to 

incorporate this suggestion into rule. · 

TOPIC H: RULE SCHEDULE -

DISCUSSION: Staff described future plans for the 
revised rule: 
• EPA and the Attorney General will provide 
legal· and regulatory comments. 
• A public hearing will be held on September 
7th. . 
• The final rule package will be presented at the 
October 21st EQC meeting. 

Page 2: Please contact DEQ staff with (1]f"j concerns. 
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August 16, 1994 (Continued) 

Committee t-.-fembers, 

The following is an amendment to the 
August 16th Advisory Committee Topic 
Summary. We appreciate the clarification. 
Please contact us with any further 
comments. 

Thanks, from DEQ staff. 

TOPIC D: HEALTH DEPARTMENT 
ORDERS 

DISCUSSION: The commiti:ee sugcrested addina 
!an2'Uaae to the 10 point Enforcement category 
to include applicants under Health Division 
orders regarding violation of drinking water 
aua!itv standards. The eemmittee s11gges{eel 
aE!Eling langttage ts tJ:ie lQ f?Siflt BHffireeme1H 
eatc'='er5 te iflel1:1Eie Bflfllieaat<i <If!Eler Heel!':h 
Di isiefl err:iers regafEliHg Altradea. 

AGnON: Staff will incorporate this suggestion 
into the enfurcement category. 

TOPIC E: DISCRETIONARY LOANS 

DISCUSSION: The committee suggested that the 
discretionary loan interest rate be moved to one 
half of the ~state rate" (the state and local 
government bond interest rate). 

ACTION: Staff will incorporate this suggestion 
into ru!e. 

TOPIC F: FACILITY PLANNING LOANS 

DISCUSSION: The committee suggested that the 
facility planning !oan interest rate be moved to 
one half of the ttstate rate." 

ACTION: Statf will incorporate this suggestion 
into rule. 

TOPIC G: LEVERAGED LOAN INTEREST 

RATES 

1. Interest Rates 

DISCUSSION: The committee expressed concern 
that an interest rate 1.5% below market rate was 
not attractive after adding a ,5 % administrative 
fee. 
• Was there a way to assure a "net" 1.5% 
below market rate? 

If the rate was too low, \.VOuld it cause a 
leveraged SRF to erode more rapidly? 

The point was raised that interest rates and 
administrative fees must be differentiated, hence 
"net" is not a usable term. 

ACTION: The committee agreed._unanimous.!y to 
use the lesser of 200 basis point'l or 1/3 below 
the "state rate" (the srate and local government 
bond interest rate). . .. 

2 •. Direct v. Leveraged Loan Rate 

DISCUSSION: The committee addressed the 
possib ii ity of creating a tiered rate system for 
direct loans and leveraged loans. After some 
discussion, the committee· suggested that both 
direct and leveraged loans should be charged the 
same rate, and that discretionary and facility 
planning loans should continue to have their own 
rate regardless of leveraging. 

ACTION: Statf will develop language to 
incorporate this suggestion into rule. 

TOPIC H: RULE SCHEDULE 

DISCUSSION: Staff described future plans for the 
revised rule: 
• EPA and the Attorney General will provide 
legal and regulatory comments. 
• A public hearing will be held on September 
7th. 
• The final rule package will be presented at the 

Page 2: Please contact DEQ staff with any concerns. 
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Environmental Quality Commission 
)'(;I Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Agenda Item _G_ 
October 21, 1994 Meeting 

Technical Corrections to Modifications of On-Site Sewage Disposal Rules 

Summary: 
At the previous Commission meeting, on September 22nd, the Department presented a 
staff report requesting the adoption of amendments to the administrative rules 
establishing standards for the on-site sewage disposal program. You may recall, the 
project to update and modify these rules began with the appointment of a Technical 
Advisory Committee in June of 1993, to assist the Department in this effort. At the 
meeting last month several last minute revisions were recommended by the advisory 
committee and presented for consideration by the Commission. Additionally, the 
Commission was asked to consider several other changes to the proposed amendments 
during the discussion. The proposed rule package, including the Advisory Committee 
recommendations and the others recommended during the discussion, were adopted. 
Most of the changes were to become effective on April 1, 1995, while the rule 
establishing the Technical Advisory Committee and the rule granting the Director limited 
authority to consider and authorize use of innovative technologies, materials and designs 
are to become effective upon filing. 

As the documents were being prepared for filing, several defects requiring correction 
were found. Also, we found that in another rule adoption item the Commission acted 
upon that day concerning revisions to the Water Quality permit fee schedule, most of the 
fees for domestic wastewater WPCF permit activities were removed from Division 45, 
with the amendments becoming effective on October 7. The two agenda items were to 
have been coordinated, however we have now found they were not. The WPCF activity 
fees contained in the on-site rules were not scheduled to become effective until April 1 
of next year. Staff was instructed to correct the defects without making any substantive 
changes to the original amendments, but to also incorporate rule language to make the 
WPCF activity fees effective. The proposal before you today incorporates all the last 
minute additions presented and accepted at the September 22 meeting, the defects in the 
original package have been corrected, and the implementation date for WPCF activities 
has been moved up. 

Department Recommendation: 
The Department recommends that the Commission adopt the proposed rule amendments. 

J//./n, .. - ( )/}4 JJ, 111\~~ ~~ ----::i~~LA U----
Report Author // Di~sion Administrator Dire'Ctor / 

October 14, 1994 

MW\WC12\WC12301.5 I 
tAccommodations for disabilities are availabVe upon request by contacting the Public 
Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD). 



State of Oregon 
Department of Environmental Quality Memorandum1 

Date: October 4, 1994 

To: 

From: 

Environmental Quality Commission ~ ~ ~ 

Fred Hansen, Director M fl-% IY' 

Subject: Agenda Item G, October 21, 1994, EQC Meeting 

Technical Corrections to Modifications of On-Site Sewage Disposal Rules 

Background 

On May 10, 1994, the Director authorized the Water Quality Division to proceed to a 
rulemaking hearing on proposed rules which would update and modify the current on-site 
sewage disposal rules. 

Pursuant to the authorization, hearing notice was published in the Secretary of State's 
Bulletin on July 1, 1994. The Hearing Notice and informational materials were mailed 

( - to the mailing list of those persons who have asked to be notified of rulemaking actions, 
and to a mailing list of persons known by the Department to be potentially affected by or 
interested in the proposed rulemaking action on June 22. 

Public Hearings were held as follows: 

DATE: 

July 22, 1994 
July 25, 1994 
July 26, 1994 
July 27, 1994 
July 28, 1994 

TIME: 

3 pm 
3 pm 
3 pm 
5 pm 
3 pm 

LOCATION: 

Portland 
Pendleton 
Bend 
Medford 
Springfield 

Charles K. Ashbaker served as the Presiding Officer. The Presiding Officer's Report 
(Attachment C) summarizes the oral testimony presented at the hearings. 

tAccommodations for disabilities are available upon request by contacting 
the Public Affairs Office at (503)229-53 l 7(voice)/(503)229-6993(TDD). 
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Written comment was received through August 4, 1994. A list of written comments 
received is included as Attachment D. (A copy of the comments is available upon 
request.) 

Department staff have evaluated the comments received (Attachment E). Based upon 
that evaluation, modifications to the initial rulemaking proposal were recommended by 
the Department. These modifications are summarized below and detailed in Attachment 
F. 

At the Commission meeting on September 22, 1994, the Commission was presented a 
staff report (Agenda Item B, September 22, 1994 EQC Meeting) requesting adoption of 
proposed amendments to the on-site sewage disposal rules. On that date the Commission 
was also provided a supplement containing the recommendations of the Technical 
Advisory Committee (TAC) after their review of the proposed amendments contained 
within Attachment A of September 22 staff report. At that meeting the Commission 
listened to comments from staff and others recommending consideration of other 
modifications to the proposed amendments. After discussion, the Commission adopted 
the proposed amendments within Attachment A of that report, as modified by 
recommendations from staff and the TAC. The rules pertaining to the formation of the 
Technical Advisory Committee and the authority granted the Director to approve use of 
new or innovative technologies, materials and designs were to become effective upon 
filing. All other rule amendments would become effective on April 1, 1995, unless 
otherwise specified within the individual rules. 

As the documents were being prepared for filing with the Secretary of State, several 
defects requiring correction were found in the rule package adopted by the Commission 
on the 22nd of September. It was also found that in another rule adoption item the 
Commission acted upon at the September 22 meeting (Agenda Item C, concerning 
revisions to Water Quality permit fees for industrial and agricultural wastewater 
facilities), most fees for domestic wastewater WPCF permit activities were removed 
from the fee schedule contained within OAR 340-45-075. Those amendments became 
effective on October 7, 1994 (the date the amendments were received by the Secretary of 
State's office) Although it was intended that those changes would be consistent with the 
WPCF permit rule additions to the on-site rule package, the differences in effective dates 
has caused some concern with respect to WPCF permit fees. Attachment A of this 
report incorporates all the amendments authorized previously by the Commission at the 
September 22 EQC meeting, corrections of the defects, and a change in the 
implementation date for the fee rule containing the WPCF permit fees. 



Memo To: Environmental Quality Commission 
Agenda Item G 
October 21, 1994 Meeting 
Page 3 

The following sections summarize the issue that this proposed rulemaking action is 
intended to address, the authority to address the issue, the process for development of 
the rulemaking proposal including alternatives considered, a summary of the rulemaking 
proposal presented for public hearing, a summary of the significant public comments and 
the changes proposed in response to those comments, a summary of how the rule will 
work and how it is proposed to be implemented, and a recommendation for Commission 
action. 

Issue this Proposed Rulemaking Action is Intended to Address 

The on-site sewage disposal rules found in OAR Chapter 340, Divisions 71 and 73 are 
quite out of date. In addition, they are very prescriptive and leave the Department with 
very little latitude and ability to utilize new technology. In addition, many of the 
alternative systems allowed by the rules require operation and maintenance in order to 
work properly. With the construction permit procedures in the rules, there is no good 
way for the Department to assure that the proper operation and maintenance will actually 
occur. Rules which affect the on-site program are scattered through several Divisions of 
Chapter 340. For example, surety bond requirements are found in Division 15, WPCF 
permitting procedures are found in Divisions 14 and 45, and certain plan review 
procedures are found in Division 52. Those rules pertaining to on-site disposal systems 
have been extracted from these other Divisions and put into Division 71, along with 
other on-site sewage disposal rules. 

Relationship to Federal and Adjacent State Rules 

Except for large on-site sewage disposal systems which the EPA has classified as Class 
V Wells under the Underground Injection Control Program, the federal government has 
no rules or permitting requirements. Therefore, Oregon is more stringent than the 
federal government in this program. Since this is a program over which the federal 
government has little regulatory authority, the proposed rule changes have no effect on 
current federal rules or programs. Please see Attachment F. 

Authority to Address the Issue 

Under both ORS 454 and 468, the Commission has authority to adopt rules for on-site 
sewage disposal systems. In fact, ORS 454.615 mandates that the EQC adopt on-site 
disposal requirements and standards by rule. ORS 454. 780 requires the Commission to 
adopt rules regulating recirculating sand filters or variations thereof. Those rules are 
included in this package. 
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Process for Development of the Rulemaking Proposal (including Advisory Committee 
and alternatives considered) 

The Director appointed a Technical Advisory Committee (TAC) to review the on-site 
sewage rules and to make recommendations to the Commission for changes. The first 
TAC meeting was June 23, 1993. The TAC met almost monthly for twelve months. In 
addition, two subcommittees were formed which met independently once or twice per 
month during the same time period. Arno Denecke was the original TAC Chair. After 
his death, Gail Achterman became the TAC Chair. The committee included agency 
staff, county staff, on-site consultants, and an on-site system installer. The members of 
the TAC are listed on Attachment G. 

Each of the subcommittees would bring recommendations to the full committee. The 
Chair would try to achieve consensus on each issue before carrying it forward into a 
formal recommendation. 

In addition, there have been a varied number of proposals which were submitted by 
equipment vendors, consultants, contract counties, and members of the TAC. For some 
of these, consensus could not be achieved and the proposals are not being proposed as 
rules. Only those rules which could receive a reasonable degree of consensus are 
brought forward at this time. 

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of 
Significant Issues Involved. 

A complete summary of the proposed changes to the on-site sewage disposal rules is 
attached as Attachment F. In short, there were many "housekeeping" changes proposed. 
In addition, there are many substantive issues proposed. Some of the substantive 
changes are as follows: 

(1) The rules expand the list of facilities which will require a renewable Water 
Pollution Control Facilities (WPCF) permit. 

(2) The rules establish the use of an on-going Technical Review Committee to 
assist the Department in evaluating new technology and program direction. 

(3) The rules give the Department more flexibility in waiving site evaluations and 
pre-cover inspections. 
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( 4) In order to have all applicable rules in one Division, portions of Divisions 
14, 15, 45, and 52 have been extracted and put in Division 71. 

(5) Specific rules for construction of recirculating filters have been added as 
required by ORS 454.780. 

(6) The specifications for sand filters have been changed to make it possible to 
use sands which are more readily available. 

(7) All persons involved in the installation of on-site sewage disposal systems 
will be required to demonstrate their knowledge of on-site rules by passing an 
examination. This will be required every 5 years. 

(8) A mechanism has been established for approval of materials alternative to 
standard aggregate for disposal trenches. 

(9) The septic tank specifications found in Division 73 have been upgraded to 
require risers and effluent filters. Also larger tanks will be required for larger 
homes. 

Summary of Significant Public Comment and Changes Proposed in Response 

Several commented on the proposal to require a larger septic tank for homes with more 
than three bedrooms. The Department has reconsidered that proposal and has abandoned 
that proposal. 

Several commented on the proposal to require effluent filters on septic tanks. The 
Department has re-evaluated that proposal and has eliminated the requirement for 
effluent filter for single family residences. Only commercial facilities will be required 
to have the effluent filters. 

Several commented on the requirement to install risers from the septic tank to the 
surface of the ground. Some were for it and some were against it. The Department has 
retained the requirement in the rules. However, the size of the riser was changed to 
accommodate the design of some existing tanks. 
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Many commented on the requirement for on-site sewage disposal licensees to pass an 
examination prior to getting licensed. Most were in favor of the proposal. However, 
they requested that mandatory attendance at a training session would be more appropriate 
than the examination. The Department has added to the rules the option of training 
session attendance as an alternative to the examination. 

Some commented on the added number of facilities which would require WPCF permits. 
They were concerned about the long and expensive permitting process. The Department 
is also concerned and intends to issue several "general" permits for these facilities in 
order to reduce the permitting time and cost. The implementation date for most of the 
has been postponed in order for the Department to have time to issue those general 
permits . 

. Several objected to the water tightness test required of septic tanks after installation. 
Because of the importance of septic tank integrity, the water tightness test will remain in 
the rule. However, where there are site limitations which would preclude a test, the 
Agent may waive the requirement. 

Summary of How the Proposed Rule Will Work and How it Will be Implemented 

The on-site sewage disposal program is an on-going program implemented by the 
Department and its agents (local Governments). Those persons involved in the program 
will be informed of the changes. Installers will have until July 1, 1996, to pass the test 
or attend a department approved class in order to become licensed at that time. Most of 
the rule changes will not become effective until April 1, 1995, in order for the general 
permits to be issued and design changes to be implemented. 

It will be necessary to re-negotiate agreements with the contract counties. Some, if not 
all, will act as our agents in distributing the general permit so that the program can carry 
on without delay. The Department will also schedule a training program to travel 
throughout the state to train DEQ staff, contract county staff, and those installing on-site 
sewage disposal systems in the implementation of the rules. 

The privatization proposal (71-120(4)) allows the Department to enter into agreements 
with private contractors to do technical work that would be subject to review by the 
agent (Department (DEQ) or local government). The Department of Justice advises that 
DEQ cannot transfer discretionary actions to private contractors unless subject to 
government review and approval. Staff concludes that the technical work by private 
contractors could include such items as field reports, construction plans, and precover 
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inspections. Other technical activities may be allowed. However, all private 
contractors' activities that could result in a discretionary action, would then be subject to 
government review for a final decision. For example, the Agent must be responsible for 
the issuing of a site evaluation report that will approve or deny the use of on-site sewage 
disposal, although a private contractor's technical site description can be utilized by the 
Agent in reaching the decision. This would follow also for the issuance or denial of 
permits, and issuance or denial of a Satisfactory Completion Notice. Any other activities 
that may result in an approval or denial or approval with conditions, must be kept with 
the Agent. 

The proposal (71-130(2)) would give the Department greater latitude in approving new 
technologies or materials. However, according to the Department of Justice, this is a 
tool that cannot be used on a broad basis. Specifically, the proposed rule cannot be 
utilized to allow the Director to change standards or to set new standards outside of the 
rulemaking process. 

The above proposals allow increased flexibility in these rules. Flexibility has been 
addressed in other sections as noted below. This list is not meant to be all inclusive; 

71-160 allows the Agent to waive an evaluation report for a repair or alteration 
permit application. This same section also allows the use of a septic tank to be 
used as a temporary holding tank if the entire system cannot be completed due to 
weather. 

71-170 allows the Agent to waive a precover inspection for any system after 
following specific criteria. The present rules allow this waiver only for standard 
systems. 

71-175 has increased the validity of a Certificate of Satisfactory Completion from 
one year to five years. This change may allow connection to a system without 
obtaining an Authorization Notice for an additional 4 years from the present rule. 
This time period has also been reflected in the Authorization rule, (71-205). 

71-210 will allow some alterations to be approved where a septic tank may not 
meet present setback requirements. The present rule requires a variance 
application, hearing and approval to allow this minor setback change. 

71-290 has added site criteria for allowing a sand filter system on slopes up to 45 
percent. The present rule prohibits installation of a sand filter system on slopes 
over 30 percent. 
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71-290 has added a graveless disposal method. This may allow remote sites to be 
developed at a lower cost since gravel would not have to be transported long 
distances. 

71-400( 6) has been modified to allow a permit to be issued east of the Cascades 
with less restrictive standards for properties of 10 acres or larger. The present 
rule requires a minimum of 20 acres. 

71-400(7) is a new section that will allow sites east of the Cascades and meeting 
specific criteria, to have the site evaluation waived. This section will also allow 
for a precover inspection waiver on these sites. 

New copies of the rules will be printed and sent to those persons implementing the 
program. 

Recommendation for Commission Action 

It is recommended that the Commission adopt the rules/rule amendments regarding the 
on-site sewage disposal program as presented in Attachment A of the Department Staff 
Report. 
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Attachments 

A. Rule (Amendments) Proposed for Adoption 
B. Supporting Procedural Documentation: 

1. Legal Notice of Hearing 
2. Public Notice of Hearing (Chance to Comment) 
3. Rulemaking Statements (Statement of Need) 
4. Fiscal and Economic Impact Statement 
5. Land Use Evaluation Statement 
6. Questions to be Answered to Reveal Potential Justification for 

Differing from Federal Requirements 
C. Presiding Officer's Report on Public Hearing 
D. List of Written Comments Received 
E. Department's Evaluation of Public Comment 
F. Detailed Changes to Original Rulemaking Proposal made in Response to 

Public Comment 
G. Advisory Committee Membership and Report 
H. Rule Implementation Plan 
I. (Other Attachments as appropriate) 
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Reference Documents (available upon request) 

Written Comments Received (listed in Attachment D) 
(Other Documents supporting rule development process or proposal) 

CKA:SOO:crw 
MW\ WC12\ WC12302.5 
14 Oct 94 

Approved: 

Section: 

Division: 

Report Prepared By: Kent Ashbaker 

Revisions to the Report Prepared by Sherman Olson 

Phone: 229-6443 

Date Prepared: October 12, 1994 



Attachment A 

PROPOSED AMENDMENTS TO 

OAR CHAPTER 340. DIVISION 14 

NOTE: 

The bold italicized underlined portions of text represent proposed 
additions made to the rules. 

The [bold ila!ieffzed IHaeketedJ portions of text represent proposed 
deletions made to the rules. 

EXCEPTIONS 

340-14-007 

The procedures prescribed in this Division do not apply to the issuance, denial, 
modification and revocation of the following permits: National Pollutant Discharge 
Elimination System (NPDES) permits issued pursuant to the Federal Water Pollution Control 
Act Amendments of 1972 and acts amendatory thereof or supplemental thereto, as 
prescribed by OAR Chapter 340, Division 45; Resource Conservation and Recovery Act 
(RCRA) permits as prescribed by OAR Chapter 340, Division 106; On-Site Sewage 
Disposal Permits as prescribed by OAR Chapter 340, Division 71; and the Underground 
Storage Tank (UST) permits as prescribed by OAR Chapter 340, Division 150; and federal 
operating permits issued pursuant to the Federal Clean Air Act amendments of 1 990 as 
prescribed by OAR Chapter 340, Division 28. 

IMPLEMENTATION DATE 

340-14-055 

These rules become effective April 1, 1995. Until these rules become effective, existing 
rules remain in effect. Nothing in this section is intended to prevent the Department from 
taking any action necessary to prepare for implementing the new rule. 

OAR14 
MW\WH5769.5 

Al 
October 21, 1994 



PROPOSED AMENDMENTS TO 

OAR CHAPTER 340, DIVISION 45 

NOTE: 

The bold italicized underlined portions of text represents proposed 
additions made to the rules. 

The {held italieked brae.'Eeted} portions of the text represent proposed 
deletions made to the rules. 

DEFINITIONS 

340-45-010 

As used in these rules unless otherwise required by context. 

( 1) "Commission" means the Environmental Quality Commission. 

(2) "Department" means Department of Environmental Quality. 

(3) "Director" means the Director of the Department of Environmental 
Quality. 

(4) "Discharge or Disposal" means the placement of wastes into public 
waters, on land or otherwise into the environment in a manner that 
does or may tend to affect the quality of public waters. 

(5) "Disposal System" means a system for disposing of wastes, either by 
surface or underground methods, and includes sewerage systems, 
treatment works, disposal wells and other systems but excludes 
on-site sewage disposal systems regulated through the requirements 
of OAR 340-71-160, 340-71-162. and ORS 454.655, and systems 
which recirculate without discharge. 

(6) "Federal Act" means Public Law 92-500, known as the Federal Water 
Pollution Control Act Amendments of 1972 and acts amendatory 
thereof or supplemental thereto. 

(7) "General Permit" means a permit issued to a category of qualifying 
sources pursuant to OAR 340-45-033, in lieu of individual permits 
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being issued to each source. 

(8) "Industrial Waste" means any liquid, gaseous, radioactive, or solid 
waste substance or a combination thereof resulting from any process 
of industry, manufacturing, trade or business, or from the 
development or recovery of any natural resources. 

(9) "NPDES Permit" means a waste discharge permit issued in 
accordance with requirements and procedures of the National 
Pollutant Discharge Elimination System authorized by the Federal Act 
and of OAR 340-45-005 through 340-45-065. 

( 10) "Navigable Waters" means all navigable waters of the United States 
and their tributaries; interstate waters; intrastate lakes, rivers, and 
streams which are used by interstate travelers for recreation or other 
purposes or from which fish or shellfish are taken and sold in 
interstate commerce or which are utilized for industrial purposes by 
industries in interstate commerce. 

(11) "Person" means the United States and agencies thereof, any .state, 
any individual, public or private corporation, political subdivision, 
governmental agency, municipality, copartnership, association, firm, 
trust, estate, or any other legal entity whatever. 

(12) "Point Source" means any discernible, confined, and discrete 
conveyance, including, but not limited to, any pipe, ditch, channel, 
tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or other floating 
craft, from which pollutants are or may be discharged. 

(13) "Pollutant" means dredged spoil, solid waste, incinerator residue, 
sewage, garbage, sewerage sludge, munitions, chemical wastes, 
biological materials, radioactive materials, heat, wrecked or discarded 
equipment, rock, sand, cellar dirt, and industrial, municipal, and 
agricultural waste discharged into water. 

( 14) "Pretreatment" means the waste treatment which might take place 
prior to discharging to a sewerage system including, but not limited to, 
pH adjustment, oil and grease removal, screening, and detoxification. 

(15) "Process Wastewater" means wastewater contaminated by industrial 
processes but not including non-contact cooling water or storm runoff. 

(16) "Public Waters" or "Waters of the State" include lakes, bays, ponds, 
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impounding reservoirs, streams, creeks, estuaries, marshes, inlets, 
canals, the Pacific Ocean within the territorial limits of the State of 
Oregon, and all other bodies of surface or underground waters, natural 
or artificial, inland, or coastal, fresh or salt, public or private (except 
those private waters which do not combine or effect a junction with 
natural surface or underground waters) which are wholly or partially 
within or bordering the state or within its jurisdiction. 

(17) "Regional Administrator" means the Regional Administrator of Region 
X of the U.S. Environmental Protection Agency. 

( 18) "Septage" means the liquid and solid material pumped from a septic 
tank, holding tank, cesspool, or similar domestic sewage treatment 
system. 

(19) "Septage Alkaline Stabilization Facility" means a facility which 
actively mixes alkaline material with raw septage to increase and 
maintain pH at 12 in the resultant mixture for sufficient time to 
achieve chemical stabilization. 

(20) "Sewage" means the water-carried human or animal waste from 
residences, building, industrial establishments, or other places, 
together with such groundwater infiltration and surface water as may 
be present. The mixture of sewage as above defined with wastes or 
industrial wastes, as defined in sections (8) and (23) of this rule, shall 
also be considered "sewage" within the meaning of these rules. 

(21) "Sewerage System" means pipelines or conduits, pumping stations, 
and force mains, and all other structures, devices, appurtenances, and 
facilities used for collecting or conducting wastes to an ultimate point 
for treatment or disposal. 

(22) "State" means the State of Oregon. 

(23) "Toxic Waste" means any waste which will cause or can reasonably 
be expected to cause a hazard to fish or other aquatic life or to human 
or animal life in the environment. 

(24) "Treatment" or "Waste Treatment" means the alteration of the 
quality of wastewaters by physical, chemical, or biological means or a 
combination thereof such that the tendency of said wastes to cause 
any degradation in water quality or other environmental conditions is 
reduced. 
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(25) "Wastes" means sewage, industrial wastes, and all other liquid, 
gaseous, solid, radioactive, or other substances which will or may 
cause pollution or tend to cause pollution of any waters of the state. 

(26) "WPCF Permit" means a Water Pollution Control Facilities permit to 
construct and operate a disposal system with no discharge to 
navigable waters. A WPCF permit is issued by the Department in 
accordance with the procedures of OAR 340-14-005 through 
340-14-050 or OAR 340-71-162. 

PROCEDURES FOR OBTAINING WPCF PERMITS 

340-45-025 

Except for the procedures for application for and issuance of NPDES permits on 
point sources to navigable waters of the United States, and on-site sewage 
disposal permits issued pursuant to OAR Chapter 340 Division 71, submission and 
processing of applications for WPCF permits and issuance, renewal, denial, 
transfer, modification, and suspension or revocation of WPCF permits shall be in 
accordance with the procedures set forth in OAR 340-14-005 through 340-14-050. 

PERMIT FEES 

340-45-070 

( 1) {BegiRRing Ju.'y 1, !976, a]All persons required to have a Water 
Pollution Control Facilities Permit or NPDES Waste Discharge Permit 
shall be subject to a three-part fee consisting of a uniform non
refundable filing fee, an application processing fee, and an annual 
compliance determination fee which are obtained from OAR 340-45-
075. The amount equal to the filing fee, application processing fee, 
and the first year's annual compliance determination fee shall be 
submitted as a required part of any application for a new NPDES or 
WPCF permit. The amount equal to the filing fee and application 
processing fee, if applicable, shall be submitted as a required part of 
any application for renewal or modification of a NPDES or WPCF 
permit. 

(2) The annual compliance determination fee, as listed in OAR 340-45-
075(4), must be paid for each year a disposal system is in operation or 
during which a discharge to public waters occurs. The fee period shall 
correspond with the state's fiscal year (July 1 through June 30) and 
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shall be paid annually during the month of July. Any annual 
compliance determination fee submitted as part of an application for a 
new NPDES or WPCF permit shall apply to the fiscal year the 
permitted facility is put into operation. For the first year's operation, 
the full fee shall apply if the facility is placed into operation on or 
before May 1. Any new facility placed into operation after May 1 
shall not owe a compliance determination fee until the following July. 
The Director may alter the due date for the annual compliance 
determination fee upon receipt of a justifiable request from a 
permittee. The Commission may reduce or suspend the annual 
compliance determination fee in the event of a proven hardship. 

(3) Modifications of existing, unexpired permits which are instituted by 
the Department due to changing conditions or standards, receipts of 
additional information or any other reason pursuant to applicable 
statutes and do not require refiling or review of an application or plans 
and specifications shall not require submission of the filing fee or the 
application processing fee. 

(4) Upon the Department accepting an application for filing, the filing fee 
shall be non-refundable. 

(5) The application processing fee may be refunded in whole or in part 
when submitted with an application if either of the following 
conditions exist: 

(a) The Department determines that no permit will be required; 

(b) The Department determines that the wrong application has been 
filed. 

(6) All fees shall be made payable to the Department of Environmental 
Quality. 

(7) The fee schedule for on-site sewage disposal svstems is found in OAR 
Chapter 340, Division 71. 
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IMPLEMENTATION DA TE 

340-45-090 

OAR 340-45-070 becomes effective on October 7, 1994. All other rule 
modifications become effective April 1, 1995. Until these rules become effective, 
existing rules remain in effect. Nothing in this Section is intended to prevent the 
Department from taking any action necessary to prepare for implementing the new 
rules. 
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PURPOSE 

340-52-005 

PROPOSED AMENDMENTS TO 

OAR 340, DIVISION 52 

NOTE: 

The bold italicized underlined portions of text represent proposed 
additions made to the rules. 

The Ehok/ Jta!ie!zed hrae.~eted] portions of text represent proposed 
deletions made to the rules. 

The purpose of these rules is to prescribe requirements and procedures to obtain approval 
of plans and specifications as required by ORS 4688.055 {468. 742} for the construction, 
installation or modification of disposal systems, treatment works and sewerage systems. 

DEFINITIONS 

340-52-010 

As used in these rules unless otherwise required by context: 

(1) "Common Sewer" is a collecting sewer, and a part of the sewerage system 
which either initially or ultimately will serve two or more tax lots, parcels, or 
ownerships which may or may not be owned or controlled by a municipality 
either initially or ultimately. Exception: It does not include for purposes of 
these rules common sewers within a Unit Ownership (Condominium) 
Development described in ORS 100.005 to 100.990 {91.600 w 91.671 and 
91.990]. 

(2) "Department" means the Department of Environmental Quality. 

(3) "Disposal !jfe/ystem" means a system for disposing of wastes, either by 
surface or underground methods, and includes municipal'sewerage systems, 
domestic sewerage systems except on-site sewage disposal systems 
authorized to be constructed bv a construction-installation permit issued 
pursuant to OAR Chapter 340 Division 71{~f6,(}(}(} gaUeRS pe.• day e.• less], 
industrial and agricultural waste systems, treatment works, disposal wells 
and other systems. (ORS 4688.005(1) {468.700(1}])). 

(4) "Industrial Waste" means any liquid, gaseous, radioactive, or solid waste 
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substance or a combination thereof resulting from any process of industry, 
manufacturing, trade or business, or from the development or recovery of 
any natural resources. (ORS 4688.005(2) {468.7()()f2)]',). 

(5) "Municipality" means any county, city, special service district or other 
governmental entity having authority to dispose of or treat or collect sewage, 
industrial wastes or other wastes, or any combination of two or more of the 
foregoing acting jointly. (ORS 454.010(3)). 

(6) "Permit" means a National Pollutant Discharge Elimination System (NPDES) 
permit or a Water Pollution Control Facilities (WPCF) permit as defined in 
OAR 340-45-010. 

(7) "Person" means the United States and any agencies thereof, any individual, 
public or private corporation, political subdivision, governmental agency, 
municipality, copartnership, association, firm, trust, estate, or any other legal 
entity whatever. 

(8) "Pretreatment ~ystem" means a system for giving partial treatment to 
industrial wastes prior to being discharged to a domestic sewerage system 
for further treatment and ultimate disposal. 

(9) "Sewage" means the water-carried human or animal waste from residences, 
buildings, industrial establishments, or other places together with such 
groundwater infiltration and surface water as may be present. The 
admixture with sewage of wastes or industrial wastes shall also be 
considered "sewage". (ORS 4688.005(4) {468.7()()(4JA). 

(10) "Sewerage System" means pipelines or conduits, pumping stations, and 
force mains, and all other structures, devices, appurtenances and facilities 
used for collecting or conducting wastes to an ultimate point for treatment or 
disposal. (ORS 4688.005(5) {468.l()()ffi)A). Generally limited to "common 
sewers". 

(11) "Treatment Works" means any plant or other works used for the purpose of 
treating, stabilizing or holding wastes, including pretreatment systems. 

(12) "Wastes" means sewage, industrial wastes, and all other liquid, gaseous, 
solid, radioactive, or other substances which will or may cause pollution or 
tend to cause pollution of any waters of the state. (ORS 4688.005(7) 
{468. 700(7JA l. 
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RESPONSIBILITY OF TREATMENT WORKS OWNERS, DESIGNS ENGINEERS AND 
DEVELOPERS AFTER APPROVAL OF PLANS FOR (DOMESTIC) SEWAGE PROJECTS 

340-52-040 

( 1 ) Construction of all projects must be in accordance with the project plans and 
specifications approved by the Department. No substantial change in or 
deviation from such plans and specifications shall be made without the prior 
written approval of the Department, which shall make the final determination 
whether or not a change or deviation is in fact substantial. 

(2) The owner of the sewerage system (generally a municipality) as recipient of 
any construction work on its system has a vested responsibility to review 
and approve project plans prior to the start of construction. Department 
approval of plans under these rules does not preclude the right and 
responsibility of review and approval by the owner. The owner may adopt 
more stringent construction standards and impose special conditions for 
sewer use, service connection, and related activities. Department approval 
of plans in such cases is contingent upon similar approval by the owner. 
Submittal of plans to the Department through the owner and prior approval 
of plans by the owner is encouraged. 

(3) Inspection and certification of proper construction shall be governed by the 
following provisions: 
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(a) 

(b) 

The construction of all sewerage projects shall be under the 
supervision of and shall be thoroughly inspected by the design 
engineer or his authorized representative, unless relieved under {(JAR 
34() 62 ()39} subsection (3)(b) of this rule. At the completion of the 
project, he shall certify in writing to the owner and the Department 
that such construction was inspected by him and found to be in 
accordance with the plans and specifications, including any changes 
therein approved by the Department. Nothing in the foregoing 
exempts an owner from monitoring the project for conformance to 
requirements and performing supplementary inspections or prevents 
an owner's qualified staff from assuming responsibility for inspection 
and certification; 

If the design engineer is to have no further involvement or have 
limited involvement with the project after obtaining Department 
approval of plans, he must so notify the Department, the owner, and 
the developer upon submittal of plans or immediately upon being 
disassociated or limited in control over materials or workmanship 
within the project. (Nothing precludes either the owner or the 
developer from giving such notice if this is more appropriate.) 
Thereupon, if the project is to continue on to construction, the owner 
shall assume necessary responsibility for satisfactory construction of 
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the project in accordance with the approved plans. He shall employ 
or apply such construction engineering/inspection services as 
appropriate for the project. The owner shall thereupon certify in 
accordance with subsection (a) of this section. No project shall 
proceed to construction without adequate and capable construction 
engineering/inspection services. (This assumption of construction 
engineering/inspection services responsibility by the owner does not 
necessarily relieve the design engineer of design responsibility); 

(c) Sewerage system integrity and water-tightness is the system owner's 
ultimate responsibility. He shall monitor all private sewer construction 
and control all common sewer construction in the sewerage system to 
the extent necessary to this end. 

(4) An appropriate final operation and maintenance manual, approved by the 
Department shall be prepared and submitted to the owner by the design 
engineer for all treatment works, disposal systems, and list stations prior to 
start up of such facilities. 
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PROPOSED AMENDMENTS TO 

OAR CHAPTER 340, DIVISION 71 

NOTE: 

The bold italicized underlined portions of text represent proposed 
additions made to the rules. 

The {h9!dita!iefzedbFaeketed} portions of text represent proposed 
deletions made to the rules. 

[Ed. Note: All tables, fdia!Jfflll'IS} and appendices referred 
to in the text of Division 71 may be found in numerical 

order following the rest of these rules.] 

INDIVIDUAL ON-SITE SYSTEMS 

340-71-100 DEFINITIONS. 

As used in OAR 340, Divisions 71, 72, and 73, unless otherwise specified: 

(1) "Absorption Facility" means a system of open-jointed or perforated 
piping, alternative distribution units, or other seepage systems for 
receiving the flow from septic tanks or other treatment facilities and 
designed to distribute effluent for oxidation and absorption by the soil 
within the zone of aeration. [(See [}fag."Bms 1 thrnugh 7 and 14 
th"Bugh 17).] 

(2) "Active Sand Dune" means wind drifted ridges and intervening valleys, 
pockets, and swales of sand adjacent to the beach. The sand is 
grayish-brown (color value of four (4) or more), with little or no horizon, 
color, or textured differences. Active dunes are either bare of 
vegetation or lack sufficient vegetation to prevent blowing of sand. 

(3) "Aerobic Sewage Treatment Facility" means a sewage treatment plant 
which incorporates a means of introducing air and oxygen into the 
sewage so as to provide aerobic biochemical stabilization during a 
detention period. Aerobic sewage treatment facilities mav include 
anaerobic processes as part of the treatment system. Mechanical 
Oxidation Sewage Treatment Facility means an aerobic treatment 
facility. 
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(4/ "Aerobic Svstem" means an alternative system consisting of a septic 
tank or other treatment facility, an aerobic sewage treatment facility 
and an absorption facility, designed to provide a level of treatment 
before disposal. 

"Agent" means the Director or that person's authorized representative. 

"Alteration" means expansion and/or change in location of an existing 
system, or any part thereof. 

fZ1 "Alternative System" means any Commission approved on-site sewage 
disposal system identified within this division, for use {m;ed] in lieu of 
the standard subsurface system. 

{§}_ "Approved Matedar means construction items that have been reviewed 
and accepted for use by the Department. 

(9/ "Approved Cdteda" means methods of design or construction that have 
been reviewed by the Technical Review Committee (TRC/ and accepted 
for use by the Department. 

(101 "ASTM" means American Society of Testing Materials. 

fl.11 "Authorization Notice" means a written document issued by the Agent 
which establishes that an existing on-site sewage disposal system 
appears adequate to serve the purpose for which a particular application 
is made. 

(121 "Authorized Representative" means the staff of the Department of 
Environmental Quality or staff of the local governmental unit performing 
duties for and under agreement with the Department of Environmental 
Quality. 

~ "Automatic Siphon" means a hydraulic device designed to rapidly 
discharge the contents of a dosing tank between predetermined water 
or sewage levels. 

"Bedroom" means any room within a dwelling which is accepted as 
such by the State of Oregon Department of Commerce building codes 
representative or the local authorized building official having jurisdiction. 

(151 "Biochemical Oxygen Demand (BODr means a measure of the 
decomposable organic matter in wastewater. It is used as an indication 
of wastewater strength. For the purpose of these rules, all references 
to BOD shall be for the five day BOD. 
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"Black Waste" means human body wastes including feces, urine, other 
extraneous substances of body origin and toilet paper. 

[(12-) "BW!ding Sewm-" means that part ef the system ef tf.<afnage piping 
whfeh eenveys sev;age fntB a septie tank, eesspee! er ether treatment 
fae!Uty that begins five feet (9-) 011tsfde the b11f!ding er str116tllre within 
whieh the sewage erigfnates. (See Diagrams 1, 2, 3, and 16).J 

(17) "Caoping Fill System" means an alternative system where the disposal 
trench effective sidewall is installed a minimum of twelve (121 inches 
into the natural soil below a soil cap of specified depth and texture. 
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"Cesspool" means a lined pit which receives raw sewage, allows 
separation of solids and liquids, retains the solids and allows liquids to 
seep into the surrounding soil through perforations in the lining. [{See 

Diagram 16).J 

"Chemical Recirculating Toilet Facility" means a toilet facility wherein 
black wastes are deposited and carried from the bowl by a 
combination of liquid waste and water which has been chemically 
treated and filtered. 

"Chemical Toilet Facility" means a non-flushing, non-recirculating toilet 
facility wherein black wastes are deposited directly into a chamber 
containing a solution of water and chemical. 

"Clayey Soil" means mineral soil that is over forty (40) percent clay that 
shrinks and develops wide cracks when dry and swells and shears 
when wet forming slickensides and wedge-shaped structure. Clayey 
soil is very hard or extremely hard when dry, very firm when moist, and 
very sticky and very plastic when wet. 

"Claypan" means a dense, compact clay layer in the subsoil. It has a 
much higher clay content than the overlying soil horizon from which it 
is separated by an abrupt boundary. Claypans are hard when dry and 
very sticky and very plastic when wet. They impede movement of 
water and air and growth of plant roots. 

"Combustion Toilet Facility" means a toilet facility wherein black 
wastes are deposited directly into a combination chamber for 
incineration. 

"Commercial Facility" means any structure or building, or any portion 
thereof, other than a single-family dwelling. 

"Commission" means the Environmental Quality Commission. 
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"Community System" means an on-site system which will serve more 
than one (1) lot or parcel or more than one (1) condominium unit or 
more than one ( 1) unit of a planned unit development. 

"Completed Application" means one in which the application form is 
completed in full, is signed by the owner or that person's authorized 
representative, and is accompanied by all required exhibits and required 
fee. 

"Conditions Associated With Saturation" means: 

(a) Reddish brown or brown soil horizons with gray (chromas of two 
(2) or less) and red or yellowish red mottles; or 

(b) Gray soil horizons, or gray soil horizons with red, yellowish red, or 
brown mottles; or 

(c) Dark colored highly organic soil horizons; or 

(d) Soil profiles with concentrations of soluble salt at or near the 
ground surface. 

"Confining Layer" means a layer associated with an aquifer that 
because of its low permeability does not allow water to move through it 
perceptibly under head differences occurring in the groundwater 
system. 

"Construction" includes installation of a new system or part thereof, or 
the alteration, repair or extension of an existing system. The grading, 
excavating, and earth-moving work connected with installation, 
alteration, or repair of a system, or part thereof, is considered a part of 
system construction. 

"Conventional Sand Filter" means a filter with two (2) feet or more of 
medium sand designed to chemically {filteif and biologically process 
[treatJ septic tank or other treatment unit effluent from a pressure 
distribution system operated on an intermittent basis. {utan app/ieatfen 
.-ate net te 6*6eed ene and twenty throe hundredths (1.23) ga!!ens per 
square feet sand sudaee area pw day applied at a dese net te 6*6eed 
twenty (2()) pereent et the projeeted daily sewage flew per eye.'e.J 

"Curtain Drain" means a groundwater interceptor that is installed as a 
trench with a minimum width of twelve (12) inches and extending into 
the layer that limits effective soil depth. It has a perforated pipe 
installed along the bottom of, and the length of the trench and has a 
minimum of twelve (12) inches of drain media over the drainline and 
filter fabric placed over the drain media. The curtain drain must meet 
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the setbacks from septic tanks and disposal areas as required in Table 
1. 

"Cut-Manmade" means a land surface resulting from mechanical land 
shaping operations where the modified slope is greater than fifty (50) 
percent, and the depth of cut exceeds thirty (30) inches. 

"Department" means the Department of Environmental Quality. 

(35) -Design Criteria- means the criteria used in designing on-site sewage 
disposal systems including. but not necessarily limited to, dimensions, 
geometry, type of materials, size of drain media or filter media, disposal 
field sizing, depth, grade or slope, hydraulic loading rate or any other 
factor relevant to the successful operation of the system. It does not 
include disposal area siting criteria. 
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"Director" means the Director of the Department of Environmental 
Quality. 

"Disposal Area" means the entire area used for underground dispersion 
of the liquid portion of sewage including the area designated for the 
future replacement system. It may consist of a seepage pit or of a 
disposal field or of a combination of the two. It may also consist of a 
cesspool, seepage bed, bottomless sand filter, or 
evapotranspiration-absorption system. 

"Disposal Field" means a system of disposal trenches or a seepage 
trench or system of seepage trenches. 

"Disposal Trench" means a ditch or a trench installed into natural soil, 
permeable saprolite or diqgable bedrock, with vertical sides and 
substantially flat bottom with a minimum of twelve ( 1 2) inches of 
clean, coarse drain media {fi!termateFialJ or other material that is used 
in these rules into which a single distribution pipe has been laid, the 
trench then being backfilled with a minimum of six (6) inches of soil. 
{fSee Diagram 12).} 

"Distribution Box" means a watertight structure which receives septic 
tank or other treatment facility effluent and distributes it concurrently 
into two (2) or more header pipes leading to the disposal area. (See 
OAR 340-73-035). 

"Distribution Pipe" means an open-jointed or perforated pipe used in the 
dispersion of septic tank or other treatment facility effluent into disposal 
trenches, seepage trenches, or seepage beds. [,'See IJfag.-ams 1 
through 7 and 11}.} 
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"Distribution Unit" means a distribution box, dosing tank, diversion 
valve or box, header pipe, or other means of transmitting septic tank or 
other treatment unit effluent from the effluent sewer to the distribution 
pipes. {{-See Dfagt'Sms 1 th."Bugh 7 and 11).J 

"Diversion Valve" means a watertight structure which receives 
septic tank or other treatment facility effluent through one ( 1) inlet, 
distributes it to two (2) outlets, only one (1) of which is utilized at a 
given time (See [Diagram 11 and} OAR 340-73-045). 

"Dosing Tank" means a watertight receptacle placed after a septic tank 
or other treatment facility equipped with an automatic siphon or pump. 
{designed to Eliseha."'[JB treated effluent at a rate net to eNeeed twenty 
(20} peroent et the profeeted clai!t· sewage flow.] 

"Dosing Septic Tank" means a unitized device performing functions of 
both a septic tank and a dosing tank. 

(461 "Drainfield" means a Disposal Field. 

(471 "Drain Media" means clean washed gravel, clean crushed rock, or other 
media approved bv the Director's Designee, for the purpose of 
distributing effluent. When gravel or crushed rock is used it shall have 
a minimum size of three quarters (3/41 inches and a maximum size of 
two and one-half (2-1121 inches. The material shall be durable and inert 
so that it will maintain its integrity and not collapse or disintegrate with 
time and shall not be detrimental to the performance of the system. 
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"Dwelling" means any structure or building, or any portion thereof 
which is used, intended, or designed to be occupied for human living 
purposes including, but not limited to: houses, houseboats, boathouses, 
mobile homes, travel trailers, hotels, motels, and apartments. 

"Effective Seepage Area" means the sidewall area within a disposal 
trench or a seepage trench from the bottom of the trench to a level two 
(2) inches above the distribution pipes, or the sidewall area of any 
cesspool, seepage pit, unsealed earth pit privy, or gray water waste 
disposal sump seepage chamber; or the bottom area of a pressurized 
soil absorption facility installed in soil as defined in section f(114)] (139/ 
this rule. {{-See Diagrams 12, 14, 16, 16, and 17).] 

"Effective Soil Depth" means the depth of soil material above a layer 
that impedes movement of water, air, and growth of plant roots. 
Layers that differ from overlying soil material enough to limit effective 
soil depth are hardpans, claypans, fragipans, compacted soil, bedrock, 
saprolite, and clayey soil. 
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(51 I "Effluent Filter" means an effluent treatment device installed on the 
outlet of a septic tank which is designed to prevent the passage of 
suspended matter larger than one-eighth inch in size. 

"Effluent Lift Pump" means a pump used to lift septic tank or other 
treatment facility effluent to a higher elevation. (See OAR 
340-73-055). 

"Effluent Sewer" means that part of the system of drainage piping that 
conveys partially treated sewage from a septic tank or other treatment 
facility into a distribution unit or an absorption facility. (See [Diag.·ams 
1 threugh 7, 11, and 17, and} OAR 340-73-060). 

"Emergency Repair" means repair of a failing system where immediate 
action is necessary to relieve a situation in which sewage is backing up 
into a dwelling or building, or repair of a broken pressure sewer pipe. !1 
does not include the construction of new or additional absorption 
facilities, but would allow use of the septic tank as a temporary holding 
tank until such time as new or additional absorption facilities could be 
constructed pursuant to an issued permit. 

(55) "Equal Distribution" means the distribution of effluent to a set of 
disposal trenches in which each trench receives effluent in equivalent or 
proportional volumes. 

OAR71 
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"Escarpment" means any naturally occurring slope greater than fifty 
(50) percent which extends vertically six (6) feet or more as measured 
from toe to top, and which is characterized by a long cliff or steep slope 
which separates two (2) or more comparatively level or gently sloping 
surfaces, and may intercept one ( 1) or more layers that limit effective 
soil depth. [(See Diagrams 18 and 19).} 

"Evapotranspiration-Absorption {ETA) System" means an alternative 
system consisting of a septic tank or other treatment facility, effluent 
sewer and a disposal bed or disposal trenches, designed to distribute 
effluent for evaporation, transpiration by plants, and by absorption into 
the underlying soil. [(See Diagrams 6 and 7}.} 

"Existing On-Site Sewage Disposal System" means any installed on-site 
sewage disposal system constructed in conformance with the rules, 
laws and local ordinances in effect at the time of construction, or which 
would have conformed substantially with system design provided for in 
Commission, State Board of Health or State Health Division rules. 

"Existing System" means "Existing On-Site Sewage Disposal System." 
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"Failing System" means any system which discharges untreated or 
incompletely treated sewage or septic tank effluent directly or indirectly 
onto the ground surface or into public waters. 

"Family Member" means any one (1) of two (2) or more persons related 
by blood or [manfage.} legally. 

"Filter Fabric" means a woven or spun-bonded sheet material used to 
impede or prevent the movement of sand, silt and clay into drain media 
[filter' material]. A specification for filter fabric is found in OAR 
340-73-041 . 

".C:!ter Matedar means e!ean, washed g.-avei ranging from three 
quarters {3/4} te t1ve and 8Re half l2 1-/2} inehes in s.w, er elean 
e."Ushed reel< ranging in s&e from ene and ene half (1 1/2) te tw-e and 
ene half (2 1/2-) inehes. (See Diag.-ams 6, 7, 9, 12, 14, 16, 16, and 
+7hJ 

"Five-Day Biochemical Oxygen Demand (BOD5)" means the quantity of 
oxygen used in the biochemical oxidation of organic matter in five days 
at twenty (20) degrees centigrade under specified conditions and 
reported as milligrams per liter (mg/L). 

"Fragipan" means a loamy subsurface horizon with high bulk density 
relative to the horizon above, seemingly cemented when dry, and 
weakly to moderately brittle when moist. Fragipans are mottled and 
low in organic matter. They impede movement of water, air, and 
growth of plant roots. 

(651 "General Permit" means a permit issued to a category of qualifying 
sources pursuant to OAR 340-45-033, in lieu of individual permits being 
issued to each source. 

(691 

"Governmental Unit" means the state or any county, municipality, or 
political subdivision, or any agency thereof. 

"Grade" means the rate of fall or drop in inches per foot or percentage 
of fall of a pipe. 

"Gray Water" means household sewage other than "black wastes", 
such as bath water, kitchen waste water and laundry wastes. 

"Gray Water Waste Disposal Sump" means a receptacle or series of 
receptacles designed to receive hand-carried gray water for disposal 
into the soil. 

OAR71 
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(701 "Grease and Oils" means a component of sewage typically originating 
from food stuffs, consisting of compounds of alcohol or glycerol with 
fatty acids. 

fZ11 "Groundwater Interceptor" means any natural or artificial groundwater 
or surface water drainage system including agricultural drain tile, cut 
banks, and ditches which intercept and divert groundwater or surface 
water from the area of the absorption facility. {{-See fJiagram 16,'.] 

"Hardpan" means a hardened layer in soil caused by cementation of soil 
particles with either silica, calcium carbonate, magnesium carbonate, or 
iron and/or organic matter. The hardness does not change appreciably 
with changes in moisture content. Hardpans impede movement of 
water and air and growth of plant roots. 

"Header Pipe" means a tight jointed part of the sewage drainage 
conduit which receives septic tank effluent from the distribution box, or 
drop box, or effluent sewer and conveys it to the disposal area. ff$ee 
Diagrams 1 through !i, 7-, 11, and 17}.} 

"Headwall" means a steep slope at the head or upper end of a land 
slump block or unstable landform. {{See D.'ag.·ams 22 and 23}.} 

"Holding Tank" means a watertight receptacle designed to receive and 
store sewage to facilitate disposal at another location. 

(761 "Holding Tank System" means an alternative system consisting the 
combination of a holding tank, service riser and level indicator (alarm), 
designed to receive and store sewage for intermittent removal for 
disposal at another location. 

(77) "Hydrasplitter" means a hydraulic device to proportion flow under 
pressure by the use of one or more orifices. Also mav be referred to as 
a Hydrosplitter. 
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"Incinerator Toilet Facility" means "Combustion Toilet Facility". 

"Individual System" means a system that is not a community system. 

"Individual Water Supply" means a source of water and a distribution 
system which serves a residence or user for the purpose of supplying 
water for drinking, culinary, or household uses and which is not a public 
water supply system. 

"Industrial Waste" means any liquid, gaseous, radioactive, or solid 
waste substance or a combination thereof resulting from any process of 
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industry, manufacturing, trade, or business, or from the development or 
recovery of any natural resources. 

(82) "Intermittent Sand Filter" means a conventional sand filter. 

(92) 
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"Intermittent Stream" means any surface public water or groundwater 
interceptor that continuously flows water for a period of greater than 
two months in any one year, but not continuously for that year. 

"Invert" is the lowest portion of the internal cross section of a pipe or 
fitting. {(.See Diag:wn 12).J 

"Large System" means any on-site system with a projected daily 
sewage flow greater than two thousand five hundred (2,500) gallons. 

"Lateral Pipe" means "Distribution Pipe". 

"Mechanical {-0-Niclatien] Sewage Treatment Facility" means an aerobic 
sewage treatment facility. 

"Medium Sand" means a mixture of sand with 100 percent passing the 
318 inch sieve, 95 f9(JJ percent to 100 percent passing the No. 4 sieve, 
80 {62J percent to 100 percent passing the No. !1. f-1-()J sieve, 45 
percent to 85 [82J percent passing the No. 16 sieve, 15 f2fiJ percent to 
60 f6§J percent passing the No. 30 sieve, J. f6J percent to 15 [20J 
percent passing the No. 50 sieve, {1() pereent er less passing the ll'e. 
60 sieve,] and 4 percent or less passing the No. 100 sieve. 

"Nonwater-Carried Waste Disposal Facility" means any toilet facility 
which has no direct water connection, including pit privies, vault privies 
and portable toilets. 

"Occupant" means any person living or sleeping in a dwelling. 

"On-Site Sewage Disposal System" means any existing or proposed 
on-site sewage disposal system including, but not limited to a standard 
subsurface, alternative, experimental or non-water carried sewage 
disposal system, installed or proposed to be installed on land of the 
owner of the system or on other land as to which the owner of the 
system has the legal right to install the system. This does not include 
systems that are designed to treat and dispose of Industrial Waste as 
defined in OAR Chapter 340, Division 45. 

"Operating Permit" means a WPCF permit issued pursuant to these 

A21 
October 21, 1994 



OAR71 
MW\WH5774.5 

"Owner" means any person who alone, or jointly, or severally with 
others: 

(a) Has legal title to any single lot, dwelling, dwelling unit, or 
commercial facility; or 

(b) Has care, charge, or control of any real property as agent, 
executor, executrix, administrator, administratrix, trustee, 
commercial lessee, or guardian of the estate of the holder of legal 
title; or 

(c) Is the contract purchaser of real property. 

NOTE: Each such person as described in subsections (b) and 
(c) of this {FUleJ section, thus representing the legal title 
holder, is bound to comply with the provisions of these rules 
as if he were the legal title holder. 

"Permanent Groundwater Table" means the upper surface of a 
saturated zone that exists year-round. The thickness of the saturated 
zone, and, as a result, the elevation of the permanent groundwater 
table may fluctuate as much as twenty (20) feet or more annually; but 
the saturated zone and associated permanent groundwater table will be 
present at some depth beneath land surface throughout the year. 

"Permit" means the written document issued and signed by the Agent 
which authorizes the permittee to install a system or any part thereof, 
which may also require operation and maintenance of the system. 

"Person" includes individuals, corporations, associations, firms, 
partnerships, joint stock companies, public and municipal corporations, 
political subdivisions, the state and any agencies thereof, and the 
federal government and any agencies thereof. 

"Pollution" or "Water Pollution" means such alteration of the physical, 
chemical or biological properties of any waters of the state, including 
change in temperature, taste, color, turbidity, silt or odor of the waters, 
or such discharge of any liquid, gaseous, solid, radioactive or other 
substance into any waters of the state, which will or tends to, either by 
itself or in connection with any other substance, create a public 
nuisance or which will or tends to render such waters harmful, 
detrimental or injurious to public health, safety or welfare, or to 
domestic, commercial, industrial, agricultural, recreational or other 
legitimate beneficial uses or to livestock, wildlife, fish or other aquatic 
life or the habitat thereof. 
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(98/ "Portable Toilet" means any self contained chemical toilet facility that is 
housed within a portable toilet shelter and includes but is not limited to 
construction type chemical toilets. 

(1041 

(1081 

OAR71 
MW\WH5774.5 

"Portable Toilet Shelter" means any readily relocatable structure built to 
house a toilet facility. 

"Pressure Distribution Lateral" means piping and fittings in pressure 
distribution systems which distribute septic tank or other treatment unit 
effluent to drain media {filter material] through small diameter orifices. 
f(-See lJlagl'ams 8, 9, and 12}.} 

"Pressure Distribution Manifold" means piping and fittings in a pressure 
distribution system which supply effluent from pressure transport piping 
to pressure distribution laterals. {fSee lJlag;ams 8 and 9}.J 

"Pressure Distribution System" means any system designed to 
uniformly distribute septic tank or other treatment unit effluent under 
pressure in an absorption facility or sand filter. {(See lJiagNJms 8 and 
BM 

"Pressure Transport Piping" means piping which conveys sewage 
effluent from a septic tank or other treatment or distribution unit 
feffluent to a pressure dist.-lbut.'en manlfald] by means of a pump or 
siphon. {fSee lJ.'agrams 8 and 9).} 

"Pretreatment" means the wastewater treatment which takes place 
prior to discharging to any component of an on-site sewage treatment 
and disposal system, including but not limited to, pH adjustment, oil 
and grease removal, BOD5 and TSS reduction, screening and 
detoxification. 

"Prior Approval" means a written approval for on-site sewage disposal, 
for a specific lot, issued prior to January 1, 1974. 

"Prior Construction Permit" means a subsurface sewage disposal 
system construction permit issued prior to January 1, 1974, by a 
county that had an ordinance requiring construction permits for 
subsurface sewage disposal systems. 

"Privy" means a structure used for disposal of human waste without 
the aid of water. It consists of a shelter built above a pit or vault in the 
ground into which human waste falls. 

"Projected Daily Sewage Flow" means the peak quantity of sewage a 
facility is forecast to produce on a daily basis upon which system sizing 
and design is based. It may be referred to as design flow. The 
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Projected Daily Sewage Flow allows for a safety margin and reserve 
capacity for the system during periods of heavv use. 

"Public Health Hazard" means a condition whereby there are sufficient 
types and amounts of biological, chemical or physical, including 
radiological, agents relating to water or sewage which are likely to 
cause human illness, disorders or disability. These include, but are not 
limited to, pathogenic viruses, bacteria, parasites, toxic chemicals, and 
radioactive isotopes. 

"Public Waters" means lakes, bays, ponds, impounding reservoirs, 
springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, 
canals, the Pacific Ocean within the territorial limits of the State of 
Oregon, and all other bodies of surface or underground waters, natural 
or artificial, inland or coastal, fresh or salt, public or private (except 
those private waters which do not combine or effect a junction with 
natural surface or underground waters), which are wholly or partially 
within or bordering the state or within its jurisdiction. 

nRecirculating Gravel Filter (RGFr means a type of gravel filter 
wastewater treatment system which utilizes an effluent recycle system 
where a portion of the filtered effluent is mixed with septic tank effluent 
in a recirculation/dilution tank and redistributed to the filter, in 
conformance with these rules. 

nRecirculating Gravel Filter Systemn means a Recirculating Gravel Filter 
and a absorption facility used to treat and dispose of sewage. 

"Redundant Disposal Field System" means a system in which two 
complete disposal systems are installed, the disposal trenches of each 
system alternate with each other and only one system operates at a 
given time. {(See Diag.·am 11).} 

"Repair" means installation of all portions of a system necessary to 
eliminate a public health hazard or pollution of public waters created by 
a failing system. Major repair is defined as the replacement of the soil 
absorption system. Minor repair is defined as the replacement of a 
septic tank, broken pipe, or any part of the on-site sewage disposal 
system except the soil absorption system. 

nResidential Strength Wastewatern means the primary sewage effluent 
from a septic tank which does not exceed the following parameters: 
Biochemical Oxygen Demand (BOD) of 300 mq/L; Total Suspended 
Solids (TSSJ of 150 mq!L: Total Kjeldahl Nitrogen (TKNJ of 150 mq!L; 
and Oil & Grease of 25 mq!L. Other contaminants may also be present 
in the wastewater, however, they shall not exceed the concentrations 
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or quantities normally found in residential sewage. Effluent parameters 
are to be measured using approved Standard Method or EPA 
procedures. 

"Sand Filter Media" means a medium sand or other approved material 
used in a conventional sand filter. The media shall be durable and inert 
so that it will maintain its integrity and not collapse or disintegrate with 
time and shall not be detrimental to the performance of the system. 

"Sand Filter Surface Area" means the area of the level plane section in 
the medium sand horizon of a conventional sand filter located two (2) 
feet below the bottom of the drain media [filler matedat] containing the 
pressurized distribution piping. 

"Sand Filter System" means the combination of septic tank or other 
treatment unit, dosing system with effluent pump and controls, or 
dosing siphon, piping and fittings, sand filter, and absorption facility 
used to treat and dispose of sewage. 

"Sanitary Drainage System" means that part of the system of drainage 
piping that conveys untreated sewage from a building or structure to a 
septic tank or other treatment facility, service lateral at the curb or in 
the street or alley, or other disposal terminal holding human or domestic 
sewage. The sanitary drainage system consists of a building drain or 
building drain and building sewer. {(.See Dfag.'Tlms 1, 2, 3, and 16).} 

"Saprolite" means weathered material underlying the soil that grades 
from soft thoroughly decomposed rock to rock that has been weathered 
sufficiently so that it can be broken in the hands or cut with a knife. It 
does not include hard bedrock or hard fractured bedrock. It has rock 
structure instead of soil structure. 

"Saturated Zone" means a three (3) dimensional layer, lens, or other 
section of the subsurface in which all open spaces including joints, 
fractures, interstitial voids, pores, etc. are filled with groundwater. The 
thickness and extent of a saturated zone may vary seasonally or 
periodically in response to changes in the rate or amount of 
groundwater recharge or discharge. {{See D.'afpam 2().).) 

"Scum" means a mass of sewage solids floating at the surface of 
sewage which is buoyed up by entrained gas, grease, or other 
substances. 

"Seepage Area" means "Effective Seepage Area". 

"Seepage Bed" means an absorption system having disposal trenches 
wider than three (3) feet. 
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ff1()2J] (125) 

{[103)} (126) 

[f1(}4)] (1271 

(1281 

[f1(}6)] (130/ 

(1311 

[f1(}7)] (1321 

[f1(}8)] (1331 

"Seepage Pit" means a "cesspool" which has a treatment facility such 
as a septic tank ahead of it. {{See Dfag.-am 17).] 

"Seepage Trench System" means a system with disposal trenches with 
more than six (6) inches of drain media {fi.'tef' mater!al} below the 
distribution pipe. 
"Self-Contained Nonwater-Carried Waste Disposal Facility" includes, 
but is not limited to, vault privies, chemical toilets, combustion toilets, 
recirculating toilets, and portable toilets, in which all waste is contained 
in a watertight receptacle. 

nSeptage" means the domestic liquid and solid sewage pumped from 
septic tanks, cesspools, holding tanks, vault toilets, chemical toilets or 
other similar domestic sewage treatment components or systems and 
other sewage sludge not derived at sewage treatment plants. 

"Septic Tank" means a watertight receptacle which receives sewage 
from a sanitary drainage system, is designed to separate solids from 
liquids, digest organic matter during a period of detention, and allow the 
liquids to discharge to a second treatment unit or to a soil absorption 
facility. (See OAR 340-73-025and 340-73-030). 

"Septic Tank Effluent" means partially treated sewage which is 
discharged from a septic tank. 

nSerial Distributionn means the distribution of effluent to a set of 
disposal trenches constructed at different elevations in which one (1 / 
trench at a time receives effluent in consecutive order beginning with . 
the uppermost trench, by means of a Drop Box, a serial overflow or 
other approved distribution unit. The effluent in an individual trench 
must reach a level of two (2/ inches above the distribution pipe before 
effluent is distributed to the next lower trench. 

"Sewage" means water-carried human and animal wastes, including 
kitchen, bath, and laundry wastes from residences, buildings, industrial 
establishments, or other places, together with such groundwater 
infiltration, surface waters, or industrial waste as may be present. 

"Sewage Disposal Service" means: 

(a) The construction of on-site sewage disposal systems (including 
the placement of portable toilets), or any part thereof; or 

(b) The pumping out or cleaning of on-site sewage disposal systems 
(including portable toilets), or any part thereof; or 
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(c) The disposal of material derived from the pumping out or cleaning 
of on-site sewage disposal systems (including portable toilets); or 

(d) Grading, excavating, and earth-moving work connected with the 
operations described in subsection (a) of this section~ [, elfGept 
st.-eets, hfghvl'ays, dams, airperts e.· ether heavy eenst."Uet.ien 
pref~ets and elfGept earth meving wer.'< pe1fe.•med under the 
supervisfen et a builder er eentraeter in eenneetfen with and at 
the time et the eenst."fl6tien et a buikling er strueture; er] 

{{e,' The eenstruet.'an et drain and sevl'a§e lines from fiL<e (fi) feet 
eutside a building er strueture te the serviee !ate."81 at the eurb er 
in the street er alley e.· ethe.· dispesa! te.•mina! he/ding human e.· 
demestie sev1'8§8.} 

"Sewage Stabilization Pond" means a pond designed to receive the raw 
sewage flow from a dwelling or other building and retain that flow for 
treatment without discharge. 

"Slope" means the rate of fall or drop in feet per one hundred (100) 
feet of the ground surface. It is expressed as percent of grade. 

"Soil Permeability Rating" refers to that quality of the soil that enables 
it to transmit water or air, as outlined in the United States Department 
of Agriculture Handbook, Number 18, entitled Soil Survey Manual. 

"Soil Separate" means the size of soil particles according to Table 7. 

"Soil Texture" means the amount of each soil separate in a soil mixture. 
Field methods for judging the texture of a soil consist of forming a cast 
of soil, both dry and moist, in the hand and pressing a ball of moist soil 
between thumb and finger. 

(a) The major textural classifications are defined as follows. (See 
Table 6): 

(A) Sand: Individual grains can be seen and felt readily. 
Squeezed in the hand when dry, this soil will fall apart when 
the pressure is released. Squeezed when moist, it will form 
a cast that will hold its shape when the pressure is 
released, but will crumble when touched; 

(8) Loamy Sand: Consists primarily of sand, but has enough 
silt and clay to make it somewhat cohesive. The individual 
sand grains can readily be seen and felt. Squeezed when 
drv. the soil will form a cast which will readily fall apart. but 
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if squeezed when moist, a cast can be formed that will 
withstand careful handling without breaking; 

HBH {f;j_ Sandy UJ'=-oam: Consists largely of sand, but has enough 
silt and clay present to give it a small amount of stability. 
Individual sand grains can be readily seen and felt. 
Squeezed in the hand when dry, this soil will readily fall 
apart when the pressure is released. Squeezed when moist, 
it forms a cast that will not only hold its shape when the 
pressure is released, but will withstand careful handling 
without breaking. The stability of the moist cast 
differentiates this soil from sand; 

HGH f!ll. Loam: Consists of an even mixture of the different sizes of 
sand and of silt and clay. It is easily crumbled when dry 
and has a slightly gritty, yet fairly smooth feel. It is slightly 
plastic. Squeezed in the hand when dry, it will form a cast 
that will withstand careful handling. The cast formed of 
moist soil can be handled freely without breaking; 

ffDH {!fl Silt UJ'=-oam: Consists of a moderate amount of fine grades 
of sand, a small amount of clay, and a large quantity of silt 
particles. Lumps in a dry, undisturbed state appear quite 
cloddy, but they can be pulverized readily; the soil then 
feels soft and floury. When wet, silt loam runs together in 
puddles. Either dry or moist, casts can be handled freely 
without breaking. When a ball of moist soil is passing 
between thumb and finger, it will not press out into a 
smooth, unbroken ribbon, but will have a broken 
appearance; 

ff€J:I {fl Clay UJ'=-oam: Consists of an even mixture of sand, silt, and 
clay, which breaks into clods or lumps wheh dry. When a 
ball of moist soil is pressed between the thumb and finger, 
it will form a thin ribbon that will readily break, barely 
sustaining its own weight. The moist soil is plastic and will 
form a cast that will withstand considerable handling; 

EfAJ [QJ. Silty [eJflay Ul'=-oam: Consists of a moderate amount of 
clay, a large amount of silt, and a small amount of sand. It 
breaks into moderately hard clods or lumps when dry. 
When moist, a thin ribbon or one-eighth (1 /8) inch wire can 
be formed between thumb and finger that will sustain its 
weight and will withstand gentle movement; 

HGfJ fH1 Silty [eJflay: Consists of even amounts of silt and clay and 
very small amounts of sand. It breaks into hard clods or 
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HHH f!1 

lumps when dry. When moist, a thin ribbon or one-eighth 
I 1 /8) inch or less sized wire formed between thumb and 
finger will withstand considerable movement and 
deformation; 

Clay: Consists of large amounts of clay and moderate to 
small amounts of sand. It breaks into very hard clods or 
lumps when dry. When moist, a thin, long ribbon or 
one-sixteenth ( 1 /16) inch wire can be molded with ease. 
Fingerprints will show on the soil, and a dull to bright polish 
is made on the soil by a shovel. 

(b) These and other soil textural characteristics are also defined as 
shown in the United States Department of Agriculture Textural 
Classification Chart which is hereby adopted as part of these 
rules. This textural classification chart is based on the Standard 
Pipette Analysis as defined in the United States Department of 
Agriculture, Soil Conservation Service Soil Survey Investigations 
Report No. 1. (See Table 6). 

"Soil With Rapid or Very Rapid Permeability" means: 

(a) Soil which contains thirty-five (35) percent or more of coarse 
fragments two (2) millimeters in diameter or larger by volume with 
interstitial soil of sandy loam texture or coarser as defined in 
subsection H113)} (138)(a) of this rule and as classified in Soil 
Textural Classification Chart, Table 6; or 

(b) Coarse textured soil (loamy sand or sand as defined in section 
(1381 [{113)} of this rule and as classified in Soil Textural 
Classification Chart, Table 6); or 

(c) Stones, cobbles, gravel, and rock fragments with too little soil 
material to fill interstices larger than one (1) millimeter in 
diameter. 

"So/it Waste Method" means a procedure where "black waste" sewage 
and "gray water" sewage from the same dwelling or building are 
disposed of by separate systems. 

"Stabilized Dune" means a sand dune that is similar to an active dune 
except vegetative growth is dense enough to prevent blowing of sand. 
The surface horizon is either covered by a mat of decomposed and 
partially decomposed leaves, needles, roots, twigs, moss, etc., or to a 
depth of at least six (6) inches contains roots and has a color value of 
three (3) or less. 
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{f116}} (1421 "Standard Subsurface System" means an on-site sewage disposal 
system consisting of a septic tank, distribution unit and absorption 
facility constructed in accordance with OAR 340-71-220Hm, using six 
(6) inches of drain media {filter mateda/J below the distribution pipe, 
and maintaining not less than eight (8) feet of undisturbed earth 
between disposal trenches. 

(1431 .. Steep Slope System .. means a seepage trench system installed on 
slopes greater than thirty (301 percent and less than or equal to forty
five (451 percent, pursuant to these rules. 

{f117) "Strength et Wastewate.-" means the eeneentlatfen efpe!!utants in 
v;astewate.• as measu.<ed by 8005 and TSS.] 

{(118}} (1441 

{(119)} (1451 

(1461 

{(120}} (1471 

{f121)] (1481 

{(122)] (1491 

(1501 

f(123)} (1511 

OAR71 
MW\WH5774.5 

.. Subsurface Sewage Disposal" means the physical, chemical or 
bacteriological breakdown and aerobic treatment of sewage in the 
unsaturated zone of the soil above any temporarily perched 
groundwater body. 

"Subsurface Disposal System" means a cesspool or the combination of 
a septic tank or other treatment unit and effluent sewer and absorption 
facility. {(See IJ.'ag;ams 1, th.<eugh 6, 11, 16, and 17).} 

0 Surface Waters 0 means public waters, but excludes underground 
waters and wells. 

"System" means "On-Site Sewage Disposal System''. 

"Temporary Groundwater Table" means the upper surface of a 
saturated zone that exists only on a seasonal or periodic basis. Like a 
permanent groundwater table, the elevation of a temporary 
groundwater table may fluctuate. However, a temporary groundwater 
table and associated saturated zone will dissipate (dry up) for a period 
of time each year. 

"Test Pit" means an open pit dug to sufficient size and depth to permit 
thorough examination of the soil to evaluate its suitability for 
subsurface sewage disposal. 

0 Tile Dewaterinq System 0 means an alternative system in which the 
absorption facilitv is encompassed with field collection drainage tile, the 
purpose of which is to reduce and control a groundwater table to create 
a zone of aeration below the bottom of the absorption facility. 

"Toilet Facility" means a fixture housed within a toilet room or shelter 
for the purpose of receiving black waste. 
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(1521 

H124)} (1531 

(154) 

(155) 

[(126}} (156) 

(157) 

"Total Kieldahl Nitrogen (TKNr means the combination of ammonia and 
organic nitrogen but does not include nitrate and nitrite nitrogen. 

"Total Suspended Solids" (TSS) means solids in sewage that can be 
removed readily by standard filtering procedures in a laboratory and 
reported as milligrams per liter (mg/L). 

"Treatment" means the alteration of the quality of wastewaters by 
physical, chemical or biological means or combination thereof such that 
tendency of said wastes to cause degradation in water quality, risk to 
public health or degradation of environmental conditions is reduced. 

"Underdrain Media" means that material placed under the sand filter 
media in a sand filter. It shall be clean, washed pea gravel with 100 
percent passing the 112 inch sieve, 18 to 100 percent passing the 1/4 
inch sieve, 5 to 75 percent passing the No. 4 sieve, 24 percent or less 
passing the No. 10 sieve, 2 percent or less passing the No. 16 sieve, 
and 1 percent or less passing the No. 100 sieve. 

"Unstable Landforms" means areas showing evidence of mass 
downslope movement such as debris flow, landslides, rockfall, and 
hummock hill slopes with undrained depressions upslope. Unstable 
landforms may exhibit slip surfaces roughly parallel to the hillside; 
landslide scars and curving debris ridges; fences, trees, and telephone 
poles which appear tilted; or tree trunks which bend uniformly as they 
enter the ground. Active sand dunes are unstable landforms. [{See 
Olag.•ams 21, 22, and 23}.} 

"Vertiso/s" means a mineral soil characterized by a high content of 
swelling-type clays which in dry seasons, causes the soils to develop 
deep wide cracks. 

{(126) "Water Pel!Htlon" means "Pe/lutfrm. '? 

(1581 "WPCF Permir means a Water Pollution Control Facilities Permit which 
has been issued pursuant to OAR Chapter 340, Division 14 and OAR 
340-71-162. 

(1591 "Wastewater" means Sewage. 

[(127}} (160) 
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"Zone of Aeration" means the unsaturated zone that occurs below the 
ground surface and above the point at which the upper limit of the 
water table exists. [(See Oiag:am 20}.} 
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340-71-110 PURPOSE. 

These rules, adopted pursuant to ORS 454.625 and ORS 468.020, prescribe the 
requirements for the construction, alteration, repair, operation, and maintenance of on-site 
sewage disposal systems. Their purpose is to restore and maintain the quality of public 
waters and to protect the public health and general welfare of the people of the State of 
Oregon. 

340-71-115 TECHNICAL REVIEW COMMITTEE 

The Director shall form an on-site sewage disposal Technical Review Committee (TRCJ to 
assist the Department in implementing the on-site sewage program. 

(1) Purpose. The purpose of the TRC shall be: 

(a) To advise and assist the Department in implementing the on-site 
sewage program, including rule implementation problems and the 
need for changes in the program and rules; 

(b) To review and advise the Department on the use of new or 
innovative technologies, materials or designs that maintain or 
advance protection of the qualitv of public waters of the State 
and the public health and general welfare. The TRC mav utilize 
performance standards and criteria as appropriate to evaluate the 
efficiency and safety of new technologies, materials or designs. 

(2) Committee Composition and Term. The TRC shall consist of nine (9) 
persons who shall be appointed by and serve at the pleasure of the 
Director. They shall be appointed for three (3) year staggered terms. 
The TRC may include on-site sewage disposal experts from local 
government, DEQ, equipment manufacturers, consultants, installers and 
pumpers, and other appropriate persons or groups. 

(3) Meeting Frequencv. The TRC shall meet as necessary, but at least two 
times per year. The Department shall reimburse members for 
reasonable expenses in accordance with Department policy. 

(4) Chair. The Chair of the TRC shall be appointed by the Director for a 
term determined by the Director. 

(5) Staffing. The Department shall provide the necessary technical, 
engineering and clerical staff and services in order for the TRC to fulfill 
its responsibilities in a timely, professional, informed and responsible 
manner. 

OAR71 
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340-71-120 JURISDICTION AND POLICY. 

( 1 ) {.O.-fer #e .July 1, 1981, unless othe.·w!se required within these ."Ules, 
eeunty ag.-eements with the Depa#:ment untie.• ORS 464. 726 shal.' be 
renegotlated #e pf'ov.'de far eounty respBRsibi!ity fa;] Oregon Revised 
Statutes (ORS) 454. 725 authorizes the Department to enter into 
agreements with local governmental units for those units to perform the 
duties of the Department and become the Department's Agent in the 
permitting of on-site sewage disposal systems, including receiving and 
processing applications, issuing permits and performing required 
inspections for all on-site systems. The Department shall assume those 
responsibilities in nonagreement counties. The division of 
responsibilities{, by pm}eeted daily seivage #ew,J is set forth as 
follows: 

(a) Systems conforming with the treatment and disposal criteria 
described in this division, and which are not required to have a 
WPCF Permit [ef twenty five hundred f2,60()) ga!!ens e.· less} 
shall have site evaluations, plan review~, permits and inspections 
conducted or processed by the Agent, unless otherwise [-requ!.-ed} 
allowed within [these rules} this division; [Plan review may be 
dBRe by the Department at Agent's request.] 

(b) [Systems of twenty five huncked and BRe f26() 1) gal/ORS #e five 
thousand ff;()()()) gal/eRs shall have site eva!uathms, plan review, 
permits and inspeethms eondueted er pmeessed by the 
Depa."lment. Site evaluations, pe.•mit issuanee and fnspeetfBRs 
ma)' be delegated #e the .4gent.J All systems required to have a 
WPCF Permit shall be regulated by the Department. OAR 340-
71-130(15) and (161 describe those systems which must be 
constructed and operated by WPCF Permit. The WPCF permitting 
process is described in OAR 340-71-162. The Department may 
issue General Permits for some of the categories requiring WPCF 
Permits. The Department may, through intergovernmental 
agreements. delegate to the Agent site evaluations, construction 
inspections, receipt of registration applications and distribution of 
the Department's General Permit. and periodic compliance 
inspections. Although the Agent may solicit voluntary compliance 
with the Department's General Permit, ultimate enforcement 
responsibility shall remain with the Department. The agreement 
shall establish a level of compensation to be paid for the services 
provided. 

{fe) Systems ef five thousand and ene f§()() 1} ga!!ens er larger sha!.' 
have site eva.'uat!BRs, plan .·eview, pe.·mits and !nspeetiBR 
eBRdueted er pmeessed by the Depa.-tment. The pe.•mit sha!.' be a 
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Water PellutifJR Cent.'61 Faeflities (WPGFJ permit. .cw systems et 
this ske, peliedie inspeetiens may he delegated te the /~gent.] 

(2) Each and every owner of real property is jointly and severally 
responsible for: 

(a) Disposing of sewage on that property in conformance with the 
rules of the Department; {this dfvfslfJR;] and 

(b) Connecting all plumbing fixtures on that property, from which 
sewage is or may be discharged, to a sewerage facility or on-site 
sewage disposal system approved by the Department; and 

(c) Maintaining, repairing, and/or replacing the system as necessary 
to assure proper operation of the system. 

(3) Agreement counties may, by ordinance, adopt requirements for 
operation and maintenance of systems within that county. Such 
requirements must be approved by the Director. 

{(4} "The Gemmlssltm may, hy .-ule lmpese epe.-atfen and malRteRanee 
requkements BR speeified types antlle.• skes of systems.] 

(4/ The Department may, on its own or through agreements with local 
governments, conduct a pilot program (not to exceed two (2) years), 
utilizing private contractors. To the extent consistent with ORS 
Chapter 454, and other applicable statutes, the pilot program may allow 
private contractors to perform the technical review necessary for the 
issuance of on-site sewage disposal installation permits, Certificates of 
Satisfactory Completion or other related on-site activities. In all 
instances, the private contractors technical review shall be submitted to 
the Agent for the Agent's review and acceptance or denial. The private 
contractors must comply with state registration acts which may require 
registration for people performing these activities. The Department or 
Agent may consider the enforcement history and criminal record of a 
person proposing to enter into an agreement under this Section. At the 
end of the pilot program the Department shall report to the Commission 
with its findings and recommendations. After the Departments report, 
the Commission may extend the pilot program for any duration, but 
shall provide for periodic review of the program. 
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340-71-130 GENERAL STANDARDS, PROHIBITIONS< AND REQUIREMENTS. 

(1) Public Waters or Public Health Hazards. If, in the judgment of the 
Agent, proposed operation of a system would cause pollution of public 
waters or create a public health hazard, system installation or use shall 
not be authorized. It, in the judgement of the Agent, the minimum 
standards contained in these rules do not afford adequate protection of 
public waters or public health, the requirements shall be more stringent. 
This mav include, but is not limited to, increasing setbacks, increasing 
drainfield sizing and, or utilizing an Alternative System. If the Agent 
imposes requirements more stringent than the minimum, the Agent shall 
provide the applicant with a written statement of the specific reasons 
why the requirements are necessary. 

(2) Approved Disposal Required. All sewage shall be treated and disposed 
of in a manner approved by the Department. After review by the 
Technical Review Committee and by the Department. the Director may 
approve use of new or innovative technologies, materials, or designs 
that differ from those specified within this division and OAR Chapter 
340, Division 73, if such technologies, materials, or designs provide 
equivalent or better protection of the public health and safety and 
waters of the State and meet the purposes of this division and OAR 
Chapter 340, Division 73, including the purposes stated in OAR 340-
71-110. The Department may determine that the appropriate method of 
approving Alternative Systems is by rule amendment. 

(3) 

(4) 

(5) 

(6) 
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Discharge of Sewage Prohibited. Discharge of untreated or partially 
treated sewage or septic tank effluent directly or indirectly onto the 
ground surface or into public waters constitutes a public health hazard 
and is prohibited. 

Discharges Prohibited. No cooling water, air conditioning water, water 
softener brine, groundwater, oil, hazardous materials< feil roof drainage< 
or other aqueous or non-aqueous substances which are, in the 
judgement of the Department, detrimental to the performance of the 
system or to groundwater, shall be discharged into any system. 

Increased Flows Prohibited. Except where specifically allowed within 
this division, no person shall connect a dwelling or commercial facility 
to a system if the total projected sewage flow would be greater than 
that allowed under the original system construction permit. 

System Capacity. Each system shall have adequate capacity to 
properly treat and dispose of the maximum projected daily sewage 
flow. The quantity of sewage shall be determined from Table 2 or other 
information the Agent determines to be valid that may show different 
flows. 
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(7) Material Standards. All materials used in on-site systems shall comply 
with standards set forth in these rules. 

(8) Encumbrances. A permit to install a new system can be issued only if 
each site has received an approved site evaluation (OAR 340-71-150) 
and is free of encumbrances (i.e., easements, deed restrictions, etc.) 
which could prevent the installation or operation of the system from 
being in conformance with the rules of this division. 

(9) Future Connection to Sewerage System. In areas where a district has 
been formed to provide sewerage facilities, placement of house 
plumbing to facilitate connection to the sewerage system shall be 
encouraged. 

(10) Plumbing Fixtures Shall be Connected. All plumbing fixtures in 
dwellings and commercial facilities from which sewage is or may be 
discharged, shall be connected to, and shall discharge into an approved 
area-wide sewerage system, or an approved on-site system which is 
not failing. 

( 1 1 ) Property Line Crossed. 

(a) A recorded utility easement and covenant against conflicting 
uses, on a form approved by the Department, is required 
whenever a system crosses a property line separating properties 
under different ownership. The easement must accommodate 
that part of the system, including setbacks, which lies beyond the 
property line, and must allow entry to install, maintain and repair 
the system; 

(b) Whenever an on-site system is located on one lot or parcel and 
the facility it serves is on another lot or parcel under the same 
ownership, the owner shall execute and record in the county land 
title records, on a form approved by the Department, an easement 
and a covenant in favor of the State of Oregon: 

(A) Allowing its officers, agents, employees and representatives 
to enter and inspect, including by excavation, that portion 
of the system, including setbacks, on the other lot or 
parcel; and 

(8) Agreeing not to put that portion of the other lot or parcel to 
a conflicting use; and 

(C) Agreeing that upon severance of the lots or parcels, to 
grant or reserve and record a utility easement, in a form 
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approved by the Department, in favor of the owner of the 
lot or parcel served by the system. 

( 1 2) Disposal and Replacement Area. Except as provided in specific rules, 
the disposal area, including installed system and replacement area shall 
[be .tept vaeant, free et vehieular uaffie, and sei! medffieatien} not be 
subject to activitv that would, in the opinion of the Agent, adversely 
affect the soil or the functioning of the system. This may include, but 
is not limited to, vehicular traffic, covering the area with asphalt or 
concrete, filling, cutting, or other soil modification. 

( 13) Operation and Maintenance. All systems shall be operated and 
maintained so as not to create a public health hazard or cause water 
pollution. Those facilities specified in sections (15) or (16) of this rule 
as requiring a WPCF permit shall have operation and maintenance 
requirements established in the permit. 

(141 Construction. The Department or Agent may limit the time period a 
system can be constructed due to soil conditions, weather, 
groundwater, or other conditions which could affect the reliability of the 
system. 

Operating Permit Requirements. [Sy-stems v;fth a profeeted daily 
sev;age tkJv.t g."Bater than five theusand (.6,000) gallsns} The following 
systems shall be constructed and operated under a renewable [V'latel' 
P-e!!ut.'en Gentre! Faeilities} WPCF permitf.:/, issued pursuant to OAR 
340-71-162: 

(a/ Any system with a projected daily sewage flow greater than 
2,500 gallons; 

(b) A system of any size, if the sewage produced is greater than 
residential strength waste water; 

(c) Holding tanks; 

NOTE: This requirement does not apply to septic tanks 
used as temporary holding tanks pursuant to OAR 340-
71-160(11 /. 

(d) A system, which includes a conventional sand filter as part of the 
treatment process, that serves a commercial facilitv: 

(e) A system which includes an aerobic treatment facility as part of 
the treatment process if: 

(A) The system serves a commercial facilitv: or 
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(8) The system does not meet the requirements of OAR 340-
71-220 and 340-71-345. 

(f) Recirculating Gravel Filters (RGFsJ; 

lq) Other systems that are not described in this division, that do not 
discharge to surface public waters. 

(16) WPCF Permits for Existing Facilities. Owners of existing systems, other 
than owners of holding tanks, which these rules otherwise require to be 
constructed and operated under a WPCF permit, are not required to 
apply for a WPCF permit until such time as a system repair, correction, 
alteration, or expansion is necessary. All owners of existing holding 
tanks which require a WPCF permit under this rule shall make 
application for a WPCF permit within twelve (12) months of the 
effective date of these rules. 

(17) Perpetual Surety Bond Requirements. Pursuant to Ore<Jon Revised 
Statutes (ORSI 454.425 and OAR Chapter 340, Division 15, a 
perpetual surety bond, or approved alternate security, in the amount of 
$1.00 per gallon per day installed sewage disposal capacity, shall be 
filed with the Department by any person proposing to construct or 
operate facilities for the collection, treatment, or disposal of sewage 
with a design capacity of 5,000 gallons per day or more. 

(a) Exemptions From the Surety Bond Requirements: 

(A) Systems serving only food handling establishments, travel 
trailer accommodations, tourist and travelers facilities, or 
other development operated by a public entity or under 
license issued by the State Health Division. (Systems 
which serve both licensed facilities and unlicensed facilities 
require a surety bond if the portion requiring a Health 
Division license has a design capacity of 5,000 gallons per 
day or more); 

(8) Systems owned and operated by a state or federal agency, 
city, county service district, sanitary authority, sanitary 
district, or other public body; 

(CJ Systems serving the sewerage needs of industrial or 
commercial operations where there are no permanent 
residences. 

(b) Alternate Security: The approved forms of alternate security are 
specified in OAR 340-15-020. 
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(181 Fees for WPCF Permits. The fees required to be filed with WPCF permit 
applications and to be paid annuallv for WPCF permit compliance 
determination are outlined in OAR 340-71-140(61. 

(191 Variances for WPCF Permits. The variance procedures established in 
this division do not apply to systems permitted by WPCF Permit. 

(201 Engineering Plan Review. Pursuant to ORS 4688.055, unless 
specifically exempted by rule, all plans and specifications for the 
construction, installation or modification of disposal systems, shall be 
submitted to the Department for its approval or denial pursuant to rules 
of the Commission. The design criteria and rules governing the plan 
review are as follows: 

(al For on-site systems which do not require a WPCF permit, the 
rules and design criteria for construction are found in this division. 
Construction standards for certain manufactured items are found 
in OAR Chapter 340, Division 73: 

(bl For on-site systems which require a WPCF permit, the criteria in 
this division shall be used. However, the Department may allow 
variations of the criteria and/or technologies, when the applicant 
or Department has adequate documentation of successful 
operation of that technology or design. The burden of proof for 
demonstrating new processes, treatment systems, and 
technologies that the Department is unfamiliar with, lies with the 
system designer. The Department shall review all plans and 
specifications for WPCF permits pursuant to procedures and 
requirements outlined in OAR Chapter 340, Division 52. 

(211 Manufacturer's Specifications. All materials and equipment, including 
but not limited to tanks, pipe, fittings, solvents, pumps, controls, 
valves, etc. shall be installed, constructed, operated, and maintained in 
accordance with manufacturer's minimum specifications. 

(221 Sewer and Water Lines. Effluent sewer and water line piping which is 
constructed of materials which are approved for use within a building, 
as defined by the current Oregon State Plumbing Specialty Code, may 
be run in the same trench. Where the effluent sewer pipe is of material 
not approved for use in a building, it shall not be run or laid in the same 
trench as water pipe unless both of the following conditions are met: 
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(a) The bottom of the water pipe at all points shall be set at least 12 
inches above the top of the sewer pipe; 
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(b) The water pipe shall be placed on a solid shelf excavated at one 
side of the common trench with a minimum clear horizontal 
distance of at least 12 inches from the sewer pipe. 

Septage Disposal. No person shall dispose of sewage, [erJ septage 
(septic tank pumpings), or sewage contaminated materials in any 
location not authorized by the Department under applicable laws and 
rules for such disposal. 

(24) Groundwater Levels. All groundwater levels shall be predicted using 
"Conditions Associated With Saturation" as defined in OAR 340-71-
100. If conditions associated with saturation do not occur in soil with 
rapid or verv rapid permeability, predictions of the highest level of the 
water table shall be based on past recorded observations of the Agent. 
If such observations have not been made. or are inconclusive, the 
application shall be denied until observations can be made. 
Groundwater level determinations shall be made during the period of the 
year in which high groundwater normally occurs in that area. 

340-71-140 FEES - GENERAL. 

(1) Except as provided in section (5) of this rule, the following non-re
fundable fees are required to accompany applications for site evalua
tions, permits, licenses and services provided by the Department. 
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ON-SITE MAXIMUM 
FEE SEWAGE DISPOSAL SYSTEMS 

(a) New Site Evaluation: 

(A) Single Family Dwelling: 

(i) First Lot . . . . . . . . . . . . . . . . . . . $ 380; 

(ii) Each Additional Lot Evaluated During 
Initial Visit . . . . . . . . . . . . . . . . . $ 205; 

(8) Commercial Facility System: 

(i) 

(ii) 

For First One Thousand (1,000) Gallons 
Projected Daily Sewage Flow . . . . $ 380; 

For systems with projected sewage flows greater than 
one thousand ( 1,000) gallons but not more than 
5,000 gallons, the site evaluation application fee shall 
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be $380 plus an additional $100 for each 500 gallons 
or part thereof above 1,000 gallons. 

(C) Site Evaluation Report Review ........ $ 335; 

(D) Fees for site evaluation applications made to an agreement 
county shall be in accordance with that county's fee 
schedule;. 

(E) Each fee paid for a site evaluation report entitles the 
applicant to as many site inspections on a single parcel or 
lot as are necessary to determine site suitability for a single 
system. The applicant may request additional site 
inspections within ninety (90) days of the initial site 
evaluation, at no extra cost; 

(F) Separate fees shall be required if site inspections are to 
determine site suitability for more than one (1) system on a 
single parcel of land. 

(b) Construction-Installation Permit: 

(A) For First One Thousand (1,000) Gallons Projected Daily 
Sewage Flow: 

(i) Standard On-Site System ....... $ 565; 

(ii) Alternative System: 

(I) Aerobic System ......... $ 565; 
(II) Capping Fill ............ $ 860; 

( 111) Cesspool .............. $ 565; 
(IV) Disposal Trenches in 

Saprolite .............. $ 565; 
(V) Evapotranspiration-

Absorption ............ $ 565; 
(VI) Gray Water Waste Disposal 

Sump ................. $ 240; 
{{'//.') He/ding "Fanlc . • • . . . • • • . . $ 666} 

[f-J,/1111} (VII) Pressure Distribution. ..... $ 860; 
HIXH (VIII) Redundant . . . . . . . . . . . . $ 565; 
HXH (IX) Sand Filter . ........... $1,100; 

ffXIH QQ Seepage Pit . ........... $ 565; 
[(XllH (X/J Seepage Trench. ........ $ 565; 

{(XI.'/}} (XII) Steep Slope ............ $ 565; 
ffXIH (XIII/ Tile Dewatering . . . . . . . . . $ 860; 
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(iii) At the discretion of the Agent, the permittee may be 
assessed a reinspection fee, not to exceed $200, 
when a precover inspection correction notice requires 
correction of improper construction and, at a 
subsequent inspection, the Agent finds system 
construction deficiencies have not been corrected. 
The Agent may elect not to make further precover 
inspections until the reinspection fee is paid; 

(iv) With the exceptions of sand filter and pressure 
distribution systems, a $25 fee may be added to all 
permits that specify the use of a pump or dosing 
siphon. 

(B) For systems with projected daily sewage flows greater than 
one thousand (1,000) gallons, the Construction-Installation 
permit fee shall be equal to the fee required in paragraph 
(1 )(b)(A) of this rule plus $50 for each five hundred (500) 
gallons or part thereof above one thousand (1,000) gallons; 

NOTE: Fees for construction permits for systems with 
projected daily sewage flows greater than two thousand 
five hundred {2,500) {five thousand ffi.,(}(}(})] gallons shall 
be in accordance with the fee schedule for WPCF permits. 

(C) Commercial Facility System, Plan Review: 

(i) For a system with a projected daily sewage 
flow of less than six hundred (600) gallons, 
the cost of plan review is included in the 
permit application fee; 

(ii) For a system with a projected daily sewage 
flow of six hundred (600) gallons, but not 
more than one thousand (1,000) gallons 
projected daily sewage flow . . . . . $ 200; 

(iii) For a system with a projected sewage flow greater 
than 1,000 gallons, the plan review fee shall be $200, 
plus an additional $25 for each five hundred (500) 
gallons or part thereof above one thousand (1,000) 
gallons, to a maximum sewage flow limit of two 
thousand five hundred {2,500) {five thousand ffi., (}(}(})} 
gallons per day; 
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(c) 

[Jfv) Plan review fer systems with p."6}eeted sewage flews 
g.-eater than five theusand {-6,()()(J.) gal/ens pe,- day 
shall he puvsuant te OAR 34(), Division 62.J 

(D) Permit Renewal: 

(El 

(i) If Field Visit Required. $ 290; 

(ii) No Field Visit Required ......... $ 85; 

NOTE: Renewal of a permit may be granted to the 
original permittee if an application for permit renewal 
is filed prior to the original permit expiration date. 
Refer to OAR 340-71-160(10). 

Alteration Permit. $ 555; 

(F) Repair Permit: 

(G) 

(i) Single Family Dwelling: 

(I) Major. . ................ $ 31 O; 

(II) Minor . . . . . . . . . . . . . . . . . . $ 150; 

(ii) Commercial Facility: 

(I) Major - The appropriate fees identified in 
paragraphs (1 )(b)(A), (B), and (C) of this rule 
apply; 

(II) Minor. $ 280. 

Permit Denial Review . . . . . . . . . . . . . . $ 335 . 

Authorization Notice: 

(A) If Field Visit Required. ............. $ 350; 

(B) No Field Visit Required. ............ $ 90; 

(C) Authorization Notice Denial Review $ 335; 

(d) Annual Evaluation of Alternative System 
(Where Required) . . . . . . . . . . . . . . . . . . . . $ 280; 

HeJ ARllllal Gva!uatien ef !a:ye Svsrem (2fii.() 1 
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w 6000 GPlJ) $ 280] 

fJ!.)_ [ARRua/J Evaluation of Temporary or Hardship 
Mobile Home . . . . . . . . . . . . . . . . . . . . $ 280; 

(fl Variance to On-Site System Rules ......... $ 225; 

NOTE: The variance application fee may be waived if the 
applicant meets the requirements of OAR 340-71-415(5). 

fg1 Rural Area Variance to Standard Subsurface Rules: 

(A) Site Evaluation . . . . . . . . . . . . . . . . . . $ 380; 

NOTE: In the event there is on file a site 
evaluation report for that parcel that is less 
than ninety (90) days old, the site evaluation 
fee shall be waived. 

(B) Construction-Installation Permit - The appropriate fee 
identified in subsection (1 )(b) of this rule applies. 

HiH fl!)_ Sewage Disposal Service: 
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(A) New Business License $ 300; 

(B) Renewal of Existing and Valid Business 
License . . . . . . . . . . . . . . . . . . . . . . . . $ 200; 

(C) Transfer of or Amendments 
to License . . . . . . . . . . . . . . . . . . . . . . $ 1 50; 

(D) Reinstatement of Suspended License ... $ 175; 

(E) Pumper Truck Inspection, First Vehicle: 

(i) Each Inspection . . . . . . . . . . . . . . $ 100; 

(ii) Each Additional Vehicle, Each 
Inspection . . . . . . . . . . . . . . . . . . $ 50; 

Experimental Systems: Permit ............ $5,000; 

Existing System Evaluation Report . . . . . . . . . $ 350. 

NOTE: The fee shall not be charged for an evaluation report 
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on any proposed repair, alteration or extension of an existing 
system. 

(2) Contract County Fee Schedules. Pursuant to ORS 454. 745(4), fee 
schedules which exceed the maximum fees in ORS 454.745(1) and 
section (1) of this rule shall be established by rule. 

(3) Contract County Fee Schedules, General: 

(a) Each county having an agreement with the Department under 
ORS 454. 725 shall adopt a fee schedule for services rendered 
and permits to be issued. The county fee schedule shall not 
include the Department's surcharge fee identified in section 4 of 
this rule; 

(b) A copy of the fee schedule and any subsequent amendments to 
the schedule shall be forwarded to the Department; 

(c) Fees shall not: 

(A) Exceed actual costs for efficiently conducted services; 

(B) Exceed the maximum fee established in section (1) of this 
rule, unless approved by the Commission pursuant to ORS 
454.745(4). 

(4) Surcharge. In order to offset a portion of the administrative and 
program oversight costs of the statewide on-site sewage disposal 
program, a surcharge of $35 for each site evaluated, for each 
construction installation permit and all other activities for which an 
application is submitted, shall be levied by the Department and by each 
Agreement County. Proceeds from surcharges collected by the 
Department and Agreement Counties shall be accounted for separately. 
Each Agreement County shall forward the proceeds to the Department 
as negotiated in the memorandum of agreement (contract) between the 
county and the Department. 

(5) Refunds. The Agent may refund all or a portion of a fee accompanying 
an application if the applicant withdraws the application before the 
Agent has done any field work or other substantial review of the 
application. 

(6) Fees for WPCF Permits. The following fee schedule shall apply to 
WPCF Permits for on-site sewage disposal systems issued pursuant to 
OAR 340-71-162: 

OAR71 
MW\WH5774.5 

(a) Application filing fee (all categories) . . . . . . . . $ 50; 
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(b) Permit processing fees for sewage lagoons and 
other on-site disposal svstems over 1,200 qpd· 

(A) New Applications . . . . . . . . . . . . . . . . $2.,000; 

(8) Permit Renewals (including request for 
effluent limit modifications) . . . . . . . . . $1,000; 

(C) Permit Renewal (without request for 
effluent limit modifications) . . . . . . . . . $ 500; 

(0) Permit modification (involving increase in 
effluentlimits) . . . . . . . . . . . . . . . . . . . $1,000; 

(E) Permit modification (not involving an increase 
in effluent limits) . . . . . . . . . . . . . . . . . $ 500; 

(c) Permit processing fees for on-site systems of 
1,200 qpd or less: 

(d) 

(A) New Applications . . . . . . . . . . . . . . . . $ 400; 

(8) Permit Renewals (involving request for effluent 
limit modifications. . . . . . . . . . . . . . . . $ 200; 

(C) Permit Renewals (without request for effluent 
limit modifications) . . . . . . . . . . . . . . . $ 100; 

(D) Permit Modifications (involving increase in 
effluent limitations). . . . . . . . . . . . . . . . $ 150; 

(E) Permit Modifications (not involving an increase 
in effluentlimits). . . . . . . . . . . . . . . . . $ 100; 

Registration fee for General Permits $ 150; 

(e) Site Evaluation Fee: 

(f) 

(A) Facilities with design flow of 5,000 qpd or 
less . . . . . . same as section (1 )(a) of this rule; 

(8) Facilities with design flow greater than 
5,000 qpd . . . . . . . . . . . . . . . . . . . . . $1,200; 

Site Evaluation Confirmation Fee . . . . . . . . . . $ 350; 
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NOTE: A Site Evaluation Confirmation Fee is required if the site 
evaluation is performed by a qualified consultant but, through the 
site evaluation review process, a site visit is still required by the 
Department or Agent. 

(g) Plan Review Fee: 

(A) Commercial Facilities with design flows less than 5.000 
qpd . . . same as paragraph (1 )(b)(C) of this rule; 

fBI Commercial Facilities with design flows of 
5,000 gpd or more. . . . . . . . . . . . . . . . $ 500; 

(Cl Non-commercial Facilities. . ......... $ 100; 

NOTE: A plan review fee is required when engineered 
plans must be reviewed for a facility which requires 
a WPCF permit. 

(hi Annual Compliance Determination Fee: 

(Al On~site sewage lagoon with no discharge $ 600: 

[Bl On-site subsurface systems with individual 
WPCF Permit or general permit: 

(jl Standard or alternative subsurface 
system not listed below, with design 
flow of 20,000 qpd or more ..... 

(jil Standard or alternative subsurface 
system not listed below with design 
flow less than 20,000 gpd ...... 

(jiil Aerobic systems, 1,500 gpd 
or more ................... 

(jvl Aerobic systems, less than 1,500 . 

lvl Recirculating Gravel Filter, 1,500 
gpd or more ................ 

[vil Recirculating Gravel Filter, less than 
1,500 gpd ................. 

(viil Sand Filter, 1,500 qpd or more. 

$ 500; 

$ 250; 

$ 500; 

$ 250; 

$ 500; 

$ 250; 

$ 500; 
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(viii/ Sand Filter, Jess than 1,500 gpd. . $ 250; 

(ix/ Holding tanks ... , , , ...... , , . $ 200. 

NOTE: The annual compliance determination fee 
(ACDF/ is due July of each year. For permits which 
are issued between July 1 and September 31, the full 
fee is due before the permit will be issued. For 
permits issued after September 31, the ACDF will be 
prorated by calendar quarter. 

340-71-150 SITE EVALUATION PROCEDURES. 

(1) A site evaluation is the first step in the process of obtaining a 
construction permit for an on-site system. Except as otherwise allowed 
in these rules, any person who wishes to install a new on-site sewage 
system shall first obtain a site evaluation report. 

(2) Applications for site evaluations shall be made to the Agent, on forms 
approved by the Department. Each application must be completed in 
full, signed by the owner or {his/ legally authorized representative, and 
be accompanied by all required exhibits and appropriate fee. 
Incomplete applications shall be returned to the applicant to be 
completed. Unless other procedures approved by the Department are 
provided within a contract county, applicants shall provide at least two 
(2) test pits with dimensions and configuration as directed by the 
Agent. which are {ef at feast two (2) feet wlde by four f4) feet long by 
five {6} fset deep, and] located approximately seventy-five (75) feet 
apart and within the area of the proposed system, including the 
repair/replacement area. 

(3) Site Evaluation Report: 

(a) The Agent shall evaluate the site of the proposed system, shall 
consider all system options, and shall provide a report of such 
evaluation; 

(b) The site evaluation report shall be on a form approved by the 
Department; 

(c) The report shall contain, at a minimum, a site diagram and 
observations of the following site characteristics, if present: 

(A) Parcel size; 
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(B) Slope - in disposal field and replacement areas (percent 
and direction); 

(C) Surface streams - springs - other bodies of water; 

(D) Existing and proposed wells; 

(E) Escarpments; 

(F) Cuts and fills; 

(G) Unstable landforms; 

(H) Soil profiles - determined from test pits provided by 
applicant; 

(I) Water table levels; 

(J) Useable area for initial and replacement disposal areas; 

(K) Encumbrances (applicant list on application); 

(L) Sewerage availability; 

(M) Other observations as appropriate. 

(d) Site evaluation reports for subdivisions or other land 
divisions shall be based upon an evaluation of each lot; 

(e) Specific conditions or limitations imposed on an approved site 
shall be listed on the evaluation report; 

(f) An Agent approved site evaluation report assures that the 
property owner will receive a permit to construct a system on 
that property provided procedures and conditions for permit 
issuance found in OAR 340-71-160 are met. 

(4) Approval or Denial: 

(a) In order to obtain a favorable site evaluation report the 
following conditions shall be met: 

(A) All criteria for approval of a specific type or types of 
system, as outlined in OAR 340, Division 71 shall be met; 
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(B) Each lot or parcel must have sufficient usable area 
available to accommodate an initial and replacement 
system. The usable area may be located within the lot or 
parcel, or within the bounds of another lot or parcel if 
secured pursuant to OAR 340-71-130( 11). Sites may be 
approved where the initial and replacement systems would 
be of different types, e.g., a standard subsurface system as 
the initial system and an alternative system as the 
replacement system. The site evaluation report shall 
indicate the type of the initial and type of replacement 
system for which the site is approved. 

EXCEPTION: A replacement area is not required in areas 
under control of a legal entity such as a city, county, or 
sanitary district, provided the legal entity gives a 
written commitment that sewerage service will 
be provided within five (5) years. 

(b) A site evaluation shall be denied where the conditions 
identified in subsection (4)(a) of this rule are not met; 

(c) Technical rule changes shall not invalidate a favorable site 
evaluation, but may require use of a different kind of system. 

(5) Site Evaluation Report Review. A site evaluation report issued by the 
Agent shall be reviewed at the request of the applicant. The application 
for review shall be submitted to the Department in writing, within thirty 
(30) days of the site evaluation report issue date, and be accompanied 
by the review fee. The review shall be conducted and a report prepared 
by the Department. 

340-71-155 EXISTING SYSTEM EVALUATION REPORT. 

( 1) 

(2) 

(3) 
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Any person, upon application, may request an evaluation report on an 
existing on-site sewage disposal system. The application shall be on a 
form provided by the Agent and approved by the Department. 

The application is complete only when the form, on its face, is 
completed in full, signed by the owner or the owner's legally authorized 
representative, and is accompanied by all necessary exhibits including 
the fee. A fee shall not be charged for an evaluation report on any 
proposed repair, alteration or extension of an existing system for which 
a permit application has been made pursuant to OAR 340-71-160. 

The Agent shall: 
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(a) Examine the records, if available, on the existing system; and 

(b) Conduct a field evaluation of the existing system; and 

(c) Issue a report of findings to the applicant. 

340-71-160 PERMIT APPLICATION PROCEDURES - GENERAL REQUIREMENTS. 

(1) No person shall cause or allow construction, alteration, or repair of a 
system, or any part thereof, without first applying for and obtaining a 
permit. 

EXCEPTION: Emergency repairs as set forth in OAR 340-71-215. 

(2) Applications for permits shall be made on forms {provided by the Agent 
and} approved by the Department. 

(3) An application is complete only when the form, on its face, is 
completed in full, is signed by the owner or the owner's legally 
authorized representative, and is accompanied by all required exhibits 
and fee. Except as otherwise allowed in {-OAR 340 71 400(6)} this 
division, the exhibits shall include: 

(4) 
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(a) Favorable {sJ!i_ite tel£valuation [FJfJ_eportEHc At the Agent's 
discretion, the requirement for an evaluation report may be 
waived when the application is for a repair permit or an alteration 
permit; 

(b) A [Favoraele] land use compatibility statement from the 
appropriate land use authority signifying that the proposed land 
use is compatible with the Land Conservation and Development 
Commission acknowledged comprehensive plan or complies with 
the statewide planning goals; 

(c) Plans and specifications for the on-site system proposed for 
installation within the area identified by the Agent or in the 
favorable site evaluation report. The Agent shall determine and 
request the minimum level of detail necessary to insure proper 
system construction; 

(d) Any other information the Agent finds is necessary to complete 
the permit application. 

The application form shall be received by the Agent only when the form 
is complete, as detailed in section (3) of this rule. 
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(5) Upon receipt of a completed application the Agent shall deny the permit 
if: 

(a) The application contains false information; 

(b) The application was wrongfully received by the Agent; 

(c) The proposed system would not comply with these rules; 

(d) The proposed system, if constructed, would violate a Commission 
moratorium as described in OAR 340-71-460; 

(e) The proposed system location is encumbered as described in OAR 
340-71-130(8); 

(f) A sewerage system which can serve the proposed sewage flow is 
both legally and physically available, as described fbe!ev.t} in 
paragraphs (AJ and (8) of this subsection: 

(A) Physical Availability. A sewerage system shall be deemed 
physically available if its nearest connection point from the 
property to be served is: 

(i) For a single family dwelling, or other establishment 
with a maximum projected daily sewage flow of not 
more than four hundred fifty (450) gallons, within 
three hundred (300) feet; 

(ii) For a proposed subdivision or group of two (2) to five 
(5) single family dwellings, or equivalent projected 
daily sewage flow, not further than two hundred 
(200) feet multiplied by the number of dwellings or 
dwelling equivalents; 

(iii) For proposed subdivisions or other developments with 
more than five (5) single family dwellings, or 
equivalents, the Agent shall make a case-by-case 
determination of sewerage availability. 

EXCEPTION: A sewerage system shall not be 
considered available if topographic or man-made 
features make connection physically impractical. 

(B) Legal Availability. A sewerage system shall be deemed 
legally available if the system is not under a Department 
connection permit moratorium, and the sewerage system 
owner is willing or obligated to provide sewer service. 
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(6) A permit shall be issued only to a person licensed under ORS 454.695, 
or to the owner or easement holder of the land on which the system is 
to be installed. 

(7) No person shall construct, alter or repair a system, or any part thereof, 
unless that person is licensed under ORS 454.695, or is the permittee. 

(8) The Agent shall either issue or deny the permit within twenty (20) days 
after receipt of the completed application. 

EXCEPTION: If weather conditions or distance and unavail
ability of transportation prevent the Agent from acting to 
either issue or deny the permit within twenty (20) days, the 
applicant shall be notified in writing. The notification shall 
state the reason for delay. The Agent shall either issue or 
deny the permit within sixty (60) days after the mailing date 
of such notification. 

(9) A permit issued pursuant to these rules shall be effective for one (1) 
year from the date of issuance for construction of the system. The 
construction-installation permit is not transferable. Once a system is 
installed pursuant to the permit, and a Certificate of Satisfactory 
Completion has been issued for the installation, conditions imposed as 
requirements for permit issuance shall continue in force as long as the 
system is in use. 

(10) Renewal of a permit may be granted to the original permittee if an 
application for permit renewal is filed prior to the original permit 
expiration date. Application for permit renewal shall conform to the 
requirements of sections (2) and (4) of this rule. The permit shall be 
issued or denied consistent with sections (5), (6), (8), and (9) of this 
rule. 

(11 I If a permit has been issued pursuant to these rules but existing soil 
moisture conditions preclude the construction of the soil absorption 
system, the septic tank may be installed and used as a temporary 
holding tank upon approval of the Agent. Before the Agent will approve 
such use, the permittee shall demonstrate that the outlet of the tank 
has been sealed with a water tight seal and that the permittee or owner 
has entered into a pumping contract for the tank. The maximum length 
of time a septic tank can be used as a temporary holding tank is 12 
months. 
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340-71-162 PERMIT APPLICATION PROCEDUliES - WPCF PERMITS 

(1 J Anv person wishing to obtain a new, modified, or renewal WPCF permit 
shall submit a written application on forms provided by the Department. 
Applications must be submitted at least 60 days before a permit is 
needed. All application forms must be completed in full, signed by the 
applicant or the applicant's legally authorized representative , and 
accompanied by the specified number of copies of all required exhibits. 
The name of the applicant must be the legal name of the owner of the 
facilities, the owner's agent, or the lessee responsible for the operation 
and maintenance. Some of the required exhibits, but not necessarily all 
of them, which must accompany the application are: 

(a) A land use compatibility statement from the local land use 
planning agency indicating that the site is approved for the 
activity for which the applicant is app)ying (if the activity is 
approved only upon condition of a conditional use permit a copy 
of the issued conditional use permit shall be one of exhibits); 

(b) A copy of a favorable site evaluation report indicating that the site 
is approved for the type and quantity of wastes to be disposed:. 

(c) Evidence that the permit processing fees and the first year's 
annual compliance determination fee have been paid to the 
Department or Agent, as directed; 

(d) A site diagram meeting the requirements of OAR 340-71-
160(3)(c). 

(2) Applications which are obviously incomplete, unsigned, or which do not 
contain the required exhibits will not be accepted by the Department for 
filing and may be returned for completion. 

(3) Within 15 days after filing, the Department will preliminarily review the 
application to determine the adequacy of the information submitted: 

(a) If the Department determines that additional information is 
needed, it will promptly request the needed information from the 
applicant. The application will not be considered complete for 
processing until the requested information is received. The 
application will be considered withdrawn if the applicant fails to 
submit the requested information within 90 days of the request: 

(b) ff, in the opinion of the Department, additional measures are 
necessary to gather facts regarding the application, the 
Department will notify the applicant that said measures will be 
instituted, and the timetable and procedures to be followed. The 
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application will not be considered complete for processing until 
the necessary additional fact finding measures are completed. 
When the Department determines the information in the 
application is adequate, the applicant shall be notified in writing 
that the application is complete for processing. 

(4) Following determination that the application is complete for processing, 
each application will be reviewed on its own merits. Recommendations 
wi// be developed in accordance with the provisions of all applicable 
statutes and rules of the Commission. 

(5) Draft Permit Review. If the Department makes a preliminary 
determination to issue a permit, a permit will be drafted and sent to the 
applicant for review. The applicant will have up to 14 calendar days to 
comment on the draft permit. 

(6) Public Participation. For on-site disposal systems with a design flow of 
5,000 gallons per day or greater, a public notice of the pending 
Department action shall be distributed to the interested public. If in the 
public interest, at the discretion of the Department, a public notice may 
be distributed regarding pending Department actions on other on-site 
disposal systems requiring WPCF permits. If a public notice is 
distributed, it shall be for a period of at least 30 days. If, during the 
public notice period, the Department receives written requests from ten 
persons, or from an organization representing at least 10 persons, for a 
public hearing to allow interested persons to appear and submit oral or 
written comments on the proposed provisions, the Department shall 
provide such a hearing before taking final action on the application, at a 
reasonable place and time and on reasonable notice. 

(7) Final Department Action. Within 45 days after closing of the public 
comment period. the Department shall take final action on the permit 
application. In making its final determination, the Department shall 
consider the comments received and any other information obtained 
which may be pertinent to the application being considered. 

(8) Applicant's Appeal Rights. If the applicant is dissatisfied with the 
conditions or limitations of the permit, the applicant may request a 
hearing before the Commission or its authorized representative. Such a 
request for hearing shall be made in writing to the Director within 20 
days of the date of mailing of the notification of final permit action. 
Any hearing held shall be conducted pursuant to OAR Chapter 340, 
Division 11. 

(9) 
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Permit Term. A permit issued pursuant to this rule shall be for a period 
not to exceed 5 years. The expiration date shall be recorded on each 
permit issued. At least 90 days prior to the expiration of the permit, a 
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permit renewal application, on forms provided by the Department. shall 
be filed with the Department to obtain renewal of the permit. 

(101 For systems which are proposed to be or which are operating under a 
WPCF permit, no person shall construct, alter or repair the absorption 
facility, or any part thereof, unless that person is licensed under ORS 
454. 695, or is the permittee. 

(111 No person shall connect to or use any system authorized by a WPCF 
permit, unless the system has been inspected and certified as per OAR 
Chapter 340, Division 52, and that certification has been received and 
accepted by the Department. 

(121 Renewal of a Permit. The procedures for issuance of a permit shall 
apply to renewal of a permit. If a completed application for renewal of 
a permit is filed with the Department in a timely manner prior to 
expiration date of the permit, the permit shall not be deemed to expire 
until final action has been taken on the renewal application to issue or 
deny a permit. 

(131 Permit Modification. In the event it becomes necessary for the 
Department to institute modification of a permit due to changing 
conditions or standards, receipt of additional information or any other 
reason pursuant to applicable statutes, the Department shall notify the 
permittee by registered or certified mail of its intent. Such notification 
shall include the proposed modification and reasons for modification. 
The modification shall become effective 20 days from the date of 
mailing of such notice unless within that time the permittee requests a 
hearing before the Commission or its authorized representative. Such a 
request for hearing shall be made in writing to the Director and shall 
state the grounds for the request. Any hearing held shall be conducted 
pursuant to OAR Chapter 340, Division 11. 

(141 Permit Suspension or Revocation. In the event it becomes necessary 
for the Department to suspend or revoke a permit due to non
compliance, unapproved changes in operation, false information 
submitted in the application, failure to pay fees, or to maintain the 
required surety bond or equivalent security, the Department will notify 
the permittee by registered or certified mail of its intent. Such 
notification shall include the reasons for the suspension or revocation. 
The suspension or revocation shall become effective 20 days from the 
date of mailing of such notice unless within that time the permittee 
requests a hearing before the Commission or its authorized 
representative or resolves the issue which would cause the permit to be 
suspended. Any request for a hearing shall be in writing to the Director 
and shall state the grounds for the request. Any hearing held shall be 
conducted pursuant to OAR Chapter 340, Division 11. 
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(15) Transfer of a WPCF Pennit. No WPCF permit shall be transferred to a 
third party without prior written approval from the Department. Such 
approval may be granted by the Department where the transferee 
acquires a property interest in the permitted activity and agrees in 
writing to fully comply with all the terms and conditions of the WPCF 
permit and the rules of the Commission. 

(161 General Permits. 

(a) The Department may issue general permits for certain cate<1ories 
of on-site sewage disposal systems where an individual WPCF 
permit is not necessary in order to adequately protect public 
health and the environment. Prior to issuing the general permit, 
the Department shall follow the same public notice procedures 
found in section (6) of this rule. In order to be covered by a 
general permit issued by the Department, a person shall: 

(A) Submit a registration application on a form provided by the 
Department or Agent. along with the necessary 
attachments, including but not limited to favorable site 
evaluation and land use compatibility statement; 

(8) Demonstrate that the on-site disposal facility fits into the 
category of sources covered by the general permit; 

(CJ Submit applicable fees. 

(b) Any person covered by a general permit may request to be 
covered by an individual WPCF, in lieu of the general permit, upon 
submission of the required application and fees; 

(c) The Department may revoke a general permit as it applies to any 
person's on-site sewage disposal system and require such person 
to apply for and obtain an individual WPCF permit. if: 

(A) The covered source or activity is a significant contributor of 
pollution or creates other environmental problems; 

(8) The permittee is not in compliance with the terms and 
conditions of the general permit; or 

(CJ Conditions or standards have changed so that the source or 
activity no longer qualifies for a general permit. 

(d) The Department's Agent may distribute and receive reCJistration 
applications for general permits for on-site sewage disposal 
systems and may distribute general permits, if the procedure is 
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established in an agreement between the Department and the 
Agent. 

(171 Rules Which Do Not Apply to WPCF Applicants or Permittees. 

(a) Because the permit review. issuance, and appeal procedures for 
WPCF permits are different from those of other on-site permits 
regulated by these rules, the following portions within this 
division do not apply to WPCF applicants or permittees: OAR 
340-71-155; 340-71-160(6), (8), (9), and (10); 340-71-165(1); 
340-71-170; 340-71-175; 340-71-185; 340-71-195; 340-71-
200; 340-71-205; 340-71-210; 340-71-215(1), (2), (3); 340-71-
270; 340-71-275(4/(c)(A); 340-71-295(1); 340-71-305; 340-71-
320; 340-71-325; 340-71-330; 340-71-345; 340-71-
360(2/(b/(8); 340-71-410; 340-71-415; 340-71-420; 340-71-
425; 340-71-430; 340-71-435; 340-71-440; and 340-71-445; 

(b) Permit applicants and permittees are not subject to any WPCF 
permit-related fees other than those specifically contained within 
OAR 340-71-140; 

(c) The following portions of OAR Chapter 340, Division 73, do not 
apply to WPCF applicants or permittees: OAR 340-73-030(1 ); 
340-73-065; 340-73-070; and 340-73-075. 

340-71-165 PERMIT DENIAL REVIEW. 

( 1) A permit denied by the Agent shall be reviewed at the request of the 
applicant. The application for review shall be submitted to the 
Department in writing, within thirty (30) days of the permit denial 
notice from the Agent, and be accompanied by the denial review fee. 
The denial review shall be conducted and a report prepared by the 
Department. 

(2) Permit denials for systems proposed to serve a commercial facility, 
intended to be used in a commercial activity, trade, occupation or 
profession, and all systems covered by WPCF permit, may be appealed 
through the contested case hearing procedure set forth in ORS 183 and 
OAR Chapter 340, Division 11. 

(3) If the Agent intends to deny a permit for a parcel of ten (10) acres or 
larger in size, the Agent shall: 

(a) Provide the applicant with a Notice of Intent to Deny; 
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(b) Specify reasons for the intended denial; and 

(c) Offer a contested case hearing in accordance with ORS 183 
and OAR Chapter 340, Division 11. 

340-71-170 PRE-COVER INSPECTIONS. 

(1) When construction, alteration or repair of a system for which a permit 
has been issued is complete, except for backfill (cover), or as required 
by permit, the system installer shall notify the Agent. The Agent shall 
inspect the installation to determine if it complies with the rules of the 
Commission, unless the inspection is waived by the Agent in 
accordance with section (2) of this rule or in accordance with the 
provisions of OAR 340-71-400(6). 

(2) The Agent may, at the Agent's [his eVln} election, waive the pre-cover 
inspection for a system proposed to serve a sinq/e family dwelling or for 
a system of similar flow and waste strength, provided: 
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(a) The svstem was {installat!BR is a standard suhsudaee system} 
installed by a sewage disposal service licensed pursuant to ORS 
454.695; and 

(b) The inspecting jurisdiction and the Department have developed an 
impartial method of identifying those installers who have a history 
of proper installations without excessive numbers of corrections; 
and 

(c) Inspections waived are for installations made by installers 
identified as having a good history of proper installation; and 

{(d} A fist of fnsta!!e.·s Vlhese fnspeetiORS may be V1afved !s avaiiabie 
te the publie and the Depa#ment; and} 

fs!.l. A representative number of each installer's systems has been 
inspected, regardless of installation history; and 

{lf) Af#e." sys'lem eemp!eti9R the fnsta.'.'eir eertllies in writing that the 
system eempfles Vlfth the mies et the f;mnm.'ss!BR, and p.-evkles 
the Agent VJ!th a detailed as built p!an fdraVln te sea!e) ef the 
fnstallat.'eR.] 

(e) The Agent may require the installer to submit to the Agent 
photographs of those portions of the construction where the 
inspection is waived. 
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(3) The system installer shall submit the following information to the Agent 
at the time construction of the system is complete: [Pre eever 
.'nspeet.'en detaiis shaU be ."eee."fled en a fsrm app."Oved by the 
Depa.<tment.J 

(a) A detailed and accurate as-built plan of the constructed system; 
and 

(b) A list of all materials used in the construction of the system: and 

(c) A written certification (on a form acceptable to the Department) 
that the construction was in accordance with the permit and rules 
of the Commission. 

340-71-175 CERTIFICATE OF SATISFACTORY COMPLETION. 

( 1) The Agent shall issue a Certificate of Satisfactory Completionful if, upon 
inspection of installation, the system complies with the rules of the 
Commission and the conditions of the permit. 

(2) If inspected installation does not comply with the rules of the 
Commission and the conditions of the permit, the permittee shall be 
notified in writing or a Correction Notice shall be posted on the site. 
System deficiencies shall be explained and satisfactory completion 
required. Follow-up inspections may be waived by the Agent. After 
satisfactory completion a Certificate shall be issued. 

(3) If the inspection is not made within seven (7) days after notification of 
completion, or if the inspection is waived in accordance with OAR 340-
71-170(2) or OAR 340-71-400(6), a Certificate of Satisfactory 
Completion shall be deemed to have been issued by operation of law. 
In such cases, a modified Certificate shall be issued to the owner. 

(4) A system, once installed, shall be backfilled (covered) only when: 

(a) The permittee is notified by the Agent that inspection has been 
waived; or 

(b) The inspection has been conducted by the Agent and a Certificate 
of Satisfactory Completion has been issued; or 

(c) A Certificate of Satisfactory Completion has been issued by 
operation of law where the inspection has not been conducted 
within seven (7) days of notification of completed installation. 
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(5) Failure to meet requirements for satisfactory completion within thirty 
(30) days after written notification or posting of a Correction Notice on 
the site, constitutes a violation of ORS 454.605 to 454.745 and {these 
FUlesJ this division. 

(6) No person shall connect to or use any system, completed on or after 
January 1, 1974, unless a Certificate of Satisfactory Completion has 
been issued for the installation, or deemed issued by operation of law 
as provided in ORS 454.665(2). 

(7) Unless otherwise required by the Agent the system installer shall 
backfill (cover) a system within ten (10) days after issuance of a 
Certificate of Satisfactory Completion for that system. 

(8) A Certificate of Satisfactory Completion shall be valid for a period of 
five (5) years {sne (1) year}, for connection of the system to the facility 
for which it was constructed. After the five (5) {mle (1)} year period, 
rules for Authorization Notices or Alteration Permits apply, as outlined 
in OAR 340-71-205and 340-71-210. 

(9) Denial of a Certificate of Satisfactory Completion may be appealed in 
accordance with ORS 183.310 and OAR Chapter 340, Division 11. 

OAR 340-71-185 DECOMMISSIONING fABAND()NMENTJ OF SYSTEMS. 

(1) The owner shall decommission [;;ibamJBR} a system when: 

(a) A sewerage system becomes available and the building sewer has 
been connected thereto; or 

(b) The source of sewage has been permanently eliminated; or 

(c) The system has been operated in violation of OAR 340-71-
1 30(13), unless and until a repair permit and Certificate of 
Satisfactory Completion are subsequently issued therefor; or 

(d) The system has been constructed, installed, altered, or repaired 
without a required permit authorizing same, unless and until a 
permit is subsequently issued therefor; or 

(e) The system has been operated or used without a required 
Certificate of Satisfactory Completion or Authorization Notice 
authorizing same, unless and until a Certificate of Satisfactory 
Completion or Authorization Notice is subsequently issued 
therefor. 
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(2) Procedures for Decommissioning [Ahandsnment]: 

(a) The [septfe] tank~, cesspool or seepage pit shall be pumped by a 
licensed sewage disposal service to remove all septaqe{sludge]; 

(b) The [septfe] tankf~L cesspool or seepage pit shall be filled with 
reject sand, bar run gravel, or other material approved by the 
Agent, or the container shall be removed and properly disposed; 

[fe) The system huikl!Rg sev.1e.· shall he pe.·manent!y eapped.J 

f11 If, in the judgment of the Agent, it is not reasonably possible or 
necessary to comply with subsections (2)(a) and (2)(b) of this rule, the 
Agent may waive either or both of these requirements provided such 
action does not constitute a menace to public health, welfare or safety. 

340-71-205 AUTHORIZATION TO USE EXISTING SYSTEMS. 

{(1} Fer- the purpose of these rules, "AuthodMtion Notiee" means a wdtteR 
deeument issued hy the Agent whleh establishes that an eKfsting 
9R site sewage disposal system appea.·s adequate te serve the purpose 
for whleh a pa#feu.'a.· app/ieatieR is made. Applfeat.'ons fo.• 
AuthorfMtwn Nstiees shaH eonfMm te requf.<ements of ()AR 
340 71 160{2) and (4).] 

f1l Authorization Notice Required. Exceot as otherwise allowed in this 
division [NsJ no person shall place into service, change the use of, or 
increase the projected daily sewage flow into an existing on-site 
sewage disposal system without first obtaining an Authorization Notice, 
Construction-Installation Permit or Alteration Permit as appropriate. 

EXCEPTIONS: 

-1- An Authorization Notice is not required when a mobile home is 
replaced with similar mobile home in a mobile home park, or a 
recreation vehicle is replaced by another recreation vehicle in a 
lawful recreation vehicle park, provided the sanitarv wastewater 
system has adequate capacity for safe treatment and disposal of 
sewage generated within the park; {there is a ehange in use 
{.-ep.'aeement of mohile homes or .-eereatf(ma! vehfeles with similar 
units) in mohile home par.'fs or reereatieRa! vehfele faeilities.] 

-2- An Authorization Notice is not required for placing into service a 
previously unused system for which a Certificate of Satisfactory 
Completion has been issued within [eRe (1) year] five (5) years of 
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the date such system is placed into service, providing the 
projected daily sewage flow does not exceed the design flow, and 
there is no other violation of these rules. 

(2) An application for the Authorization Notice shall be submitted on a form 
approved by the Department. The application is complete only when 
the form, on its face, is completed in full, is signed by the owner or the 
owner's legally authorized representative, and is accompanied by all 
required exhibits and fee. The exhibits shall include: 

(a) A land use compatibility statement from the appropriate land use 
authority siqnifvinq that the proposed land use is compatible with 
the Land Conservation and Development Commission 
acknowledged comprehensive plan or complies with the statewide 
planning goals; 

(b) An accurate property development plan; 

(c) A sewage treatment and disposal system description; 

(d) Tax lot map or equivalent plat map for the propertv: 

(e) Documentation of hardship if such is being claimed: 

(f) All other information the Agent finds is necessary to complete the 
application. 

(3) For placing into service or for changes in the use of an existing on-site 
sewage disposal system where no increase in sewage flow is projected, 
or where the design flow is not exceeded; an Authorization Notice valid 
for a period not to exceed one ( 1) year may {shaJIJ be issued if: 

(a) The existing system is not failing; and 

(b) All set-backs between the existing system and the structure can 
be maintained; and 

(c) In the opinion of the Agent the proposed use would not create a 
public health hazard on the ground surface or in surface public 
waters. 

{(4) .'f the eenditiens ef seetif>R {3) sf this rule eannet he met, an 
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Authe.-!zatien PJe#ee shaU he withheld I/Rf!! sueh tfme as the neeessa.-y 
alte.<atiens and/e.- repaff's te the system a.•e made.} 

For placing into service, or for chang{es:lfu!J. [iRJ the use of a system 
where projected daily sewage flow would be increased by not more 
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than three hundred (300) gallons beyond the design capacity or by not 
more than fifty (50) percent of the design capacity for the system, 
whichever is less; an Authorization Notice valid for a period not to 
exceed one ( 1) year may [shallJ be issued if: 

(a) The existing system is shown not to be failing; and 

(b) All set-backs between the existing system and the structure can 
be maintained; and 

(c) Sufficient area exists so that a complete replacement area 
meeting all requirements of these rules (except those portions 
relating to soil conditions and groundwater) is available; and 

(d) In the opinion of the Agent the proposed increase would not 
create a public health hazard or water pollution. 

{_§}_ Only one (1) Authorization Notice for an increase of up to three hundred 
(300) gallons beyond the design capacity, or increase{dJ fbyJ of not 
more than fifty (50) percent of the design capacity, whichever is less, 
will be allowed per system. 

(§}_ For placing into service, or for chang{esJ!!Jg_ [iRJ the use of a system 
where projected daily sewage flows would be increased by more than 
three hundred (300) gallons beyond the design capacity, or increased 
by more than fifty (50) percent of the design capacity of the system, 
whichever is less, a Construction-Installation Permit shall be obtained. 
The permit application procedure described in OAR 340-71-160 shall be 
followed. {Rete.· tB OAR 34() 71 210.J 

fZ1 Personal Hardship: 

(a) The Agent may allow a mobile home to use an existing system 
serving another dwelling, in order to provide housing for a person 
suffering hardship, or for an individual providing care for such a 
person, by issuing an Authorization Notice, if: 

(A) The Agent receives satisfactory evidence which indicates 
that a person is suffering physical or mental impairment, 
infirmity, or is otherwise disabled (a hardship approval 
issued under local planning ordinances shall be accepted as 
satisfactory evidence); and 

(B) The system is not failing; and 

(C) The application is for a mobile home; and 
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(D) Evidence is provided that a hardship mobile home placement 
is allowed on the subject property by the governmental 
agency that regulates zoning, land use planning, and/or 
building. 

(b) The Authorization Notice shall remain in effect for a specified 
period not to exceed 5 years, but shall not {teJ exceed cessation 
of the hardship. The Authorization Notice may be extended for 
additional periods by submitting an application in accordance with 
the requirements in section (2/ of this rule [is .-enev.r-ahJe BR an 
annual EH' biennial basis}. The Agent shall impose conditions in 
the Authorization Notice which are necessary to assure protection 
of public health. 

f!ll Temporary Placement: 

(9/ 
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(a) The Agent may allow a mobile home to use an existing system 
serving another dwelling in order to provide temporary housing for 
a family member in need, and may issue an Authorization Notice 
provided: 

(A) The Agent receives evidence that the family member is in 
need of temporary housing; and 

(B) The system is not failing; and 

(C) A full system replacement area is available; and 

(D) Evidence is provided that a temporary mobile home 
placement is allowed on the subject property by the 
governmental agency that regulates zoning, land use 
planning, and/or building. 

(b) The Authorization Notice shall authorize use for no more than two 
(2) years and is not renewable. The Agent shall impose 
conditions in the Authorization Notice necessary to assure 
protection of public health. If the system fails during the 
temporary placement and additional replacement area is no longer 
available, the mobile home shall be removed from the property. 

If the conditions of sections (3/, (4/, (6/, (7/ and (8/ of this rule cannot 
be met, the Agent shall either deny the Authorization Notice or shall not 
issue it until such time as necessary alterations and/or repairs to the 
system are made. The fee submitted as part of the Authorization 
Notice application shall be credited towards the fee for the appropriate 
permit. If the appropriate permit fee is higher than the fee already paid, 
the owner shall pay the difference. The Agent may require submittal of 
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the exhibits described in OAR 340-71-160(3/ to complete the 
application, and shall issue or denv the appropriate permit consistent 
with sections (5/, (6/, (8/, and (9/ of that rule. 

( 1 0) An Authorization Notice denied by the Agent shall be reviewed by the 
Department at the request of the applicant. The application for review 
shall be submitted to the Department in writing within forty-five (45/ 
{thirty (30)} days of the authorization notice denial, and be accompanied 
by the denial review fee and other information the Department finds is 
necessary to complete the application. The denial review shall be 
conducted and a report prepared by the Department. 

340-71-210 ALTERATION OF EXISTING ON-SITE SEWAGE DISPOSAL SYSTEMS. 

(1) Permit RequiredJHalj No person shall alterb/ or increase the design 
capacity of bl an existing on-site sewage disposal system without first 
obtaining an Alteration Permit or Construction-Installation Permit, as 
appropriate. The permit application procedure is described in {Refer te} 
OAR 340-71-160. 

{jh) Ne person shaH imHease the prefeeted daily sewage flew inte an 
existing en site sewage disposal system by mere than three 
hundred {30()} gaHens beyond the design eapaeity er ine."ease by 
mere than fifty (6()} pereent et the design eapaeity ef the system, 
whieheve.• is Jess, untf! a <::enstruetfen tnstaHatfen Permit is 
ehtained. Refer te OAR 340 71 160.} 

(2) An application for an Alteration Permit shall be submitted to the Agent 
for proposed alterations to an existing system. {that cle net ine.•ease the 
existing system's design eapaeity, er cle net exeeecl the ex.Y;ting 
system's design eapae.;ty by me.<e than th."ee huncl.<ed (300) ga!!ens pe.• 
day e.• fifty (6()} pereent, whiehever ,Y; .'ess.] The permit may be issued 
if the provisions of either subsections (a/ or (b/ of this section are met: 

(a} Alterations that do not increase the system's design capacity 
beyond the original design flow: 

(A/ The existing system is not failing; and 

(8/ The site setbacks in Table 1 can be met except: If the 
setbacks in Table 1 for septic tanks, treatment units. 
effluent sewer and distribution units cannot be met, the 
Agent may allow a reasonable installation; and 
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(Ci In the opinion of the Agent, use of the on-site svstem 
would not create a public health hazard or water pollution. 

(bi Alterations that do not exceed the existing svstem's design 
capacity by more than three hundred (3001 gallons per day or fifty 
(50) percent, whichever is less: 

flaH fA}_ The existing system is not failing; and 

HBH f!l1 The setbacks in Table 1 can be met; and 

HeH fQ1 In the opinion of the Agent, use of the on-site system 
would not create a public health hazard or water pollution. 

(3) An application for a Construction-Installation Permit shall be submitted 
to the Agent when the existing system's design capacity is proposed to 
be exceeded by greater than three hundred (300) gallons per day or 
greater than fifty (50) percent, whichever is less. The permit 
application procedure described in OAR 340-71-160 shall be followed. 
[The permit may he issued if: 

(a} The eH.~tfng system is net faf!fng; and 

(BJ A favMahle site eva!uatfen repert has been ehtafned fFem the 
Agent (refer te OAR 340 71 1fi-0); and 

(e) The prepesed installat.'en wiU he Jn fu.'! eemplianee with these 
rules.} 

(4) Certificate of Satisfactory Completion Required. Upon completion of 
installation of that part of a system for which a permit {an Alte;atfen 
Permit er Genst.-uetfen lnstallat.'en Pennft] has been issued, the system 
installer shall comply with the requirements for pre-cover inspections, 
as described in OAR 340-71-170. The Agent shall issue or deny the 
{-peFmittee shall ehtafn a} Certificate of Satisfactory Completion {from 

the Agent} for the completed construction pursuant to OAR 
340-71-175. An increase in the projected daily sewage flow into the 
system is {sha!J he} prohibited until the Certificate is issued. 

340-71-215 REPAIR OF EXISTING SYSTEMS. 

{(1) 
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Fer the purpese ef these rules, "Emergeney Repak" means the .-epak et 
a system whe>"e sewage is haelfing up inte a dweUfng er eemme.<e!al 
fae!!fty, er there .~ a IH'eken pressu."B sewer pipe and immediate aetfen 
is neeessary te eer."Bet the situatfen.] 
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ill A failing system shall be immediately repaired. 

EXCEPTION: If in the opinion of the Agent adverse soil 
conditions exist due to climatic conditions that would likely 
preclude a successful repair, the Agent may allow a delay in 
commencing repairs until the soil conditions improve. If this 
exception is exercised, a compliance date shall be specified 
in a Notice of Violation to the system owner. 

f21. No person shall repair a failing system without first obtaining a Repair 
Permit. The permit application procedure is described in f$eeJ OAR 
340-71-160. 

EXCEPTION: Emergency repairs may be made without first 
obtaining a permit provided that a repair permit application is 
submitted to the Agent within three (3) working days after 
the emergency repairs are begun. 

@l Certificate of Satisfactory Completion. Upon completion of installation 
of that part of a system for which a repair permit has been issued, the 
system installer shall comply with the requirements for pre-cover 
inspections, as described in OAR 340-71-170. The Agent shall issue or 
deny the {-penmttee shaU obtain a} Certificate of Satisfactory 
Completion {fFem the Agent} pursuant to OAR 340-71-1 7 5. 

&1 Criteria for Permit Issuance: 
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(a) If the site characteristics and standards described in OAR 
340-71-220 can be met, then the repair installation shall conform 
with them; 

(b) If the site characteristics or standards described in OAR 
340-71-220 cannot be met, the Agent may allow a reasonable 
repair installation in order to eliminate a public health hazard. 
Reasonable repairs may require the installation of an alternative 
system in order to eliminate a public health hazard. 

Failing systems which cannot be repaired shall be {ahandenedf 
decommissioned in accordance with OAR 340-71-185. 
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340-71-220 STANDARD SUBSURFACE SYSTEMS. 

{{1) Fe.· the pu.-pese of these .-u.'es: 

(a) "Standard Suhsurfaee S)•stem" means an en site sewage disposal 
system eensfsting of a sept.'e tan.'f, distdhutfoo un.'t and 
gravity fed ahse.-ptfen faeility eoost.-ueted in aeee.-danee with 
seetfen (2} of this .•u!e, using siK (6} fnehes of filte!' mateda/ helew 
the distdhutfon pipe, and maintaining net Jess than eight (8) feet 
of undistutrhed earth between disposal trenehes; 

(b) "Effeetfve Se!.' Depth" means the depth of soi.' material above a 
!ayer that impedes movement of v.-ate!', air, or g.•ewth of plant 
mets. !ayers that diffe.• from eveFlying soi! mate.•la.1 enough to 
Jfmft effeetfve soil depths a.•e hardpans, e!aypans, fragipans, 
eempaeted soi.~ hetlFeek, sapre/ite and eiayey so!!; 

(e) "!a;ge System" means any oo site system with a daf.ty sewage 
flew g.-eater than two thousand five huntlFed (2,fi()()) galhms; 

(d} "(;enditiens Asseeiated with Satu.•atifm" means: 

(A) Reddish hrnwn o.· brown soi! ho.·izoos with §•"a)' (ehromas of 
two (2} o.• less) and red or ye.'Jewfsh red mettles; er 

(8) G.<ay soi! ho.·izons, er gray sof.1 horiZBRs with ."ed, 
yellewish ."ed o.· hrnwn mettles; o.• 

({;) Dark eo.'B."ed high!y e;ganfe soi! horizoos; er 

(D) Soi! p.<ofiles with eeneentratfons of so.'uh!e salts at o.· near 
the g.<ound surfaee.J 

ill Criteria For Standard Subsurface System Approval. In order to be 
approved for a standard subsurface system each site must meet all the 
following conditions: 

(a) Effective soil depth shall extend thirty (30) inches or more from 
the ground surface as shown in Table 3. A minimum six (6) inch 
separation shall be maintained between the layer that limits 
effective soil depth and the bottom of the absorption facility. 

(b) Water table levels shall be predicted using Standards in OAR 340-
71-130(24). flfeendit.'ons asseefated with saturation de net eeeur 
fn soi! with rapfd er ve.·y ;ap!d pe.·meahflity, predietfons of the 
highest !eve! of the wate!' table shall he based en past ."eeo.•tied 
observations of the Agent. .'f sueh observations have net been 
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made, e,• are ineenelusfve, the appl.'eatien shall he denied until 
ehsenatiens ean he made. G:•eundvHJter ielle! cletef'mfnat.vms 
shall he made clUFing the peded of the year in whieh high 
g.•eundwate.· ne;mally eeeu.-s in that area:} 

(A) A permanent water table shall be four (4) feet or more from 
the bottom of the absorption facility. 

EXCEPTION: In defined geographic areas where 
the Department has determined through a 
groundwater study that degradation of 
groundwater would not be caused nor public 
health hazards created. In the event this 
exception is allowed, the rule pertaining to a 
temporary water table shall apply. 

(8) A temporary water table shall be twenty-four (24) inches or 
more below the ground surface. An absorption facility shall 
not be installed deeper than the level of the temporary 
water table; 

(C) Groundwater Interceptors. HDiag:•am 13)} A groundwater 
interceptor may be used to intercept and/or drain temporary 
water from a disposal area; however, it may be required to 
demonstrate that the site can be de-watered prior to issuing 
a Construction-Installation permit. Groundwater inter
ceptors may be used only on sites with adequate slope to 
permit proper drainage. Unless otherwise authorized by the 
Agent, /Jil!!,ach outlet shall be protected by a short section 
of Schedule 40 PVC or ABS plastic pipe and a grill to 
exclude rodents. Where required, groundwater interceptors 
are an integral part of the system, but do not need to meet 
setback requirements to property lines, wells, streams, 
lakes, ponds or other surface {"i'HJte.· heclies} waterbodies 
which are required of the sewage disposal area. 

(c) Soil with rapid or very rapid permeability shall be thirty six (36) 
inches or more below the ground surface. A minimum eighteen 
(18) inch separation shall be maintained between soil with rapid 
or very rapid permeability and the bottom of disposal trenches. 

EXCEPTION: Sites may be approved with no separation 
between the bottom of disposal trenches and soil as 
defined in OAR 340-71-100{(114)}(139)(a) and (b). 
with rapid or very rapid permeability, and disposal 
trenches may be placed into soil as defined in OAR 
340-71-100~(a) and (b). with rapid or very 
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rapid permeability if any of the following conditions 
occur: 

-1- A confining layer occurs between the bottom of disposal 
trenches and the groundwater table. A minimum six (6) 
inch separation shall be maintained between the bottom of 
disposal trenches and the top of the confining layer; or 

-2- A layer of non-gravelly (less than 1 5 % gravel) soil with 
sandy loam texture or finer at least eighteen (18) inches 
thick occurs between the bottom of the disposal trenches 
and the groundwater table; or 

-3- The projected daily sewage flow does not exceed a loading 
rate of four hundred fifty (450) gallons per acre per day. 

(d) Slopes shall not exceed thirty (30) percent and the slope/depth 
relationship set forth in Table 3; 

(e) The site has not been filled or the soil has not been modified in a 
way that would, in the opinion of the Agent, adversely affect 
functioning of the system; 

(f) The site shall not be on an unstable land form, where 
operation of the system may be adversely affected; 

(g) The site of the initial and replacement absorption facility shall not 
be covered by asphalt or concrete, or subject to vehicular traffic, 
livestock, or other activity which would adversely affect the soil; 

(h) The site of the initial and replacement absorption facility will not 
be subjected to excessive saturation due to, but not limited to, 
artificial drainage of ground surfaces, driveways, roads, and roof 
drains; 

(i) Setbacks in Table 1 can be met: 

(A) Surface Waters/St.-eam} Setbacks. Setback from streams or 
other surface waters shall be measured from bank drop-off 
or mean yearly highwater mark, whichever provides the 
greatest separation distance; 

(B) Lots Created Prior to May 1, 1973. For lots or parcels 
legally created prior to May 1, 1973, the Agent may 
approve installation of a standard or alternative system with 
a setback from surface public waters of less than one 
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hundred (100) feet but not less than fifty (50) feet, 
provided all other provisions of these rules can be met; 

(C) Water Lines and Sewer Lines Cross. Where water lines 
and building or effluent sewer lines cross, separation 
distances shall be as required in the State Plumbing Code; 

(D) Septic Tank Setbacks. The Agent shall encourage the 
placement of septic tanks and other treatment units as 
close as feasible to the minimum separation from the 
building foundation in order to minimize clogging of the 
building sewer. 

f.21. Criteria For System Sizing: Disposal Fields. Disposal fields shall be 
designed and sized on the basis of: 
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(a) Table 2, Quantities of Sewage Flows; or other information 
determined by the Agent to be reliable. 

EXCEPTIONS: Systems shall be sized on the basis 
of three hundred (300) gallons sewage flow per day, 
plus seventy-five (75) gallons per day for the third 
bedroom when: 

-1- Systems are proposed to serve single family dwellings on 
lots of record that were created prior to March 1, 1 978, 
which are inadequate in size to accommodate a system 
sized for a daily sewage flow of four hundred fifty (450) 
gallons. 

-2- Systems for specifically planned developments, with living 
units of three (3) or fewer bedrooms, where deed re
strictions prohibit an increase in the number of bedrooms. 

(b) Table 4, Minimum Length of Disposal Trench Required, Soil Tex
ture Versus Effective Soil Depth; 

(c) Table 5, Minimum Length of Disposal Trench Required, Soil 
Texture Versus Depth to Temporary Water; 

(d) Strength of the Wastewater. Where the strength of the waste
water exceeds the maximum limits for "Residential Strength 
Wastewater", as defined in OAR 340-71-100, and/or the con
tents of the wastewater are atypical of the same or are foreseen 
as a threat to groundwater, public health, or the environment, the 
wastewater shall first receive pre-treatment to reduce thefac
tor(s) to acceptable levels, before it can be discharged into a 
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standard or alternative treatment and disposal svstem. Any 
system which requires pre-treatment requires a WPCF permit for 
construction and operation. {~e minimum !ength of disposal 
tJ'eneh &ha# he determined by ll&fng the folloV.tfng ef1E18tion: 

Length {P) x (Q) x {R}, 

V.there: P T.<eneh length from Tah!es 4 OJ' 6, V.thleheVEH !& 
larger. 

Ql Septic Tanks: 

Q Design peal< dally sev.TJge fleV.t divided by 160. 

R BOlJ.5 of V'lastevJate.• divided by 200 mgll, OJ' 
TSS of WastevJateJ' divided by 160 mg/L, 
V.thlehever has the higheJ' value. !n no ease, 
hoV.tever, may the value of R he less than 1. Fer 
a sfng!e faml!y dV.te!!ing, assume a value of 200 
mg-/l BOD,and 160 mg/! TSS.J 

{fa-) Far the pu:psse sf these rules, "Septie r:aRk" means a Vl-a'lertight 
.<eeeptae!e whieh reeeives sewage from a sanita.·y d.-a.'nage 
system, is de&lgned to sepa.TJte solids fFem liquids, Elfgest erganie 
matteJ' during a period of detention, and a/leV.t the fktuids to 
di&eharge to a seeond treatment unit o.· to a sell absorption 
faeflity.} 

f!!1. Liquid Capacity: 

(A) Septic tanks for commercial facilities shall have a liquid 
capacity of at least two (2) times the projected daily 
sewage flow, unless otherwise authorized by the Agent or 
Department; but in no case shall capacity be less than 
1, 000 gallons; {,t::el' pl'ofeeted daffy sev,<age flews up to 
fifteen huncf.Fed (1,60()} ga!!ens the septie tank &haU have a 
liquid eapaefty equal to at !east ene and one half (1 1-/2} 
days sev,<age f!oV.t, or ene thoU&and (1,000} ga/leR&, 
V.th.'eheve.• fs greater; 

{BJ NH pro}eeted daf!y sev,<age flews g.<eater than fifteen 
hundred (1,600} ga!fens, the sept.'e tank &ha!.' have a !.'qufd 
eapaefty equal to eleven hundred tV.tenty five (1, 126} 
gal/ens plus seventy five (79) pereent of the p.·ojeeted 
da!.'y sev,<age flow;} 
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[{(;H f!l1. Additional volume may be required by the Agent for 
[indust;ia/ er ether spee.w wastes] special or unique waste 
characteristics, including but not limited to flow patterns, 
volumes, waste strength, or facility operation; 

f(Dfl f.Q1. The quantity of daily sewage flow shall be estimated from 
Table 2. For structures not listed in Table 2, the Agent 
shall determine the projected daily sewage flow; 

HeH f!l1. Single Family Dwelling. A septic tank to serve a single 
family dwelling shall be sized on the number of bedrooms in 
the dwelling{, as fellows:]. For a dwelling with 4 or fewer 
bedrooms, the tank capacity shall be at least 1,000 gallons. 
A 1,500 gallon (or larger) septic tank shall be required when 
the dwelling has more than 4 bedrooms. 

{(i) 1 to 4 becke61Rs ........... 1,000 gal/ens 
(i" i) fi bedFeems . . . . . . .. . .. .. .. . 1,260 gallens 

(i"' u; Mere than fi bedm61Rs . .. . . . 1, 600 gal/ens] 

fl!1. Installation Requirements: 

(A) Septic tanks shall be installed on a level, stable will not 
settle; 

(B) Septic tanks located in high groundwater areas shall be 
weighted or provided with an antibuoyancy device to 
prevent flotation; 

(C) All septic tanks shall be installed with {the manhole aeeess 
deepel' than eighteen (18} iRehes, 61' when used w!th!n a 
sand fifle.• system, eemmere.w system, 61' pressu;fi!ed 
system sha.'.' be provided with] a watertight manhole riser 
extending to the ground surface or above. The riser shall 
have a minimum nominal diameter of 20 inches. [inside 
dimens.'6R equal to er greater than that of the tank 
manhole.] A cover shall be provided and securely fastened 
or weighted to prevent easy removal. Septic tanks with a 
soil cover depth of more than 36 inches or having a 
capacity of more than 3,000 gallons shall have at least one 
manhole riser which is 30 inches in diameter or more; 

(D) Septic tanks shall be installed in a location that provides 
access for servicing and pumping; 
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(E) Where practicable, the sewage flow from any establishment 
shall be consolidated into one septic tank. 

(F) At the discretion of the Agent, a removable plug may be 
placed in the top of the septic tank's inlet sanitary tee if the 
septic tank discharges directly into a gravity-fed absorption 
facilityf.:/~ 

(GI All tanks shall be tested for water tightness in accordance 
with OAR 340-73-025. 

(HI The outlet of all septic tanks serving commercial facilities 
shall be equipped with an effluent filter meeting the 
requirements of Rule 73-056, complete with a service riser 
for the filter which meets all the requirements of OAR 340-
71-220(3/(b)(CI. 

{!;l. Construction. Septic tank construction shall comply with 
minimum standards set forth in {-OAR 34() 73 026 and 34() 73 
(}3()J OAR Chapter 340, Division 73, unless otherwis-e authorized 
in writing by the Department. 

(di Double Compartment. Where a septic tank is preceded by a 
sewage ejector pump, the tank shall be constructed as a two (21 
compartmentalized tank. The first compartment shall be not Jess 
than two thirds the required tank capacitv. All other requirements 
of these rules apply. An effluent filter shall be installed on the 
outlet of the tank. 

f!!:1 Distribution Techniques. Disposal trenches shall be constructed 
according to one of the following methods: 
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(a) Gravity Fed Equal Distribution (including Loop) [system]. 
{{Diagrams 3, 4 and 6-JJ 

!Al E+heJ §e:/qual distribution {system} shall be used on 
generally level ground. All trenches and piping shall be level 
within a tolerance of plus or minus one ( 1) inch. All lateral 
piping shall be at the same elevation; 

(81 A pressure operated hydrosplitter may be used to achieve 
equal distribution; 

(Cl To determine the total useable area of a looped soil 
absorption facility, the Agent shall take the sum of the 
lengths of the parallel disposal trenches plus the lengths of 
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a maximum of two (2) disposal trenches intersecting the 
parallel trenches. 

(b) Serial Distribution {$ystem}. {(-{JiagRlms 1 and 2).] FTheJ §jsJerial 
distribution [system} is generally used on sloping ground. Each 
trench shall be level within a tolerance of plus or minus one ( 1) 
inch&:/c Serial distribution may be a combination of equal 
distribution and serial distribution; 

(c) Pressurized Distribution Systems. {See}Refer to OAR 
340-71-275, for pressurized distribution requirements. 

f.§1 Distribution Boxes and Drop Boxes: 

(a) Construction. Construction of distribution boxes and drop 
boxes shall comply with minimum standards in OAR 340-73-035 
{4/ueugh} and 340-73-04f5/Q. 

(b) Foundation. All distribution boxes and drop boxes shall be 
bedded on a stable, level baseH~ 

(c) In all gravity distribution techniques, the connection of the 
effluent piping to the distribution piping shall include at least one 
distribution or drop box or other device acceptable to the Agent 
as a means for locating and monitoring the disposal field. 

{§}_ Dosing Tanks: 

(a) Construction of dosing tanks shall comply with the minimum 
standards in OAR 340-73-025 and 340-73-050, unless otherwise 
authorized in writing by the Department on a case-by-case basis; 

(b) Each dosing tank shall be installed on a stable, level base; 

(c) Each dosing tank shall be provided with at least one {aJ watertight 
riser and manhole cover, extending to the ground surface or 
above. Provision shall be made for securely fastening the 
manhole cover&:/, unless the manhole cover weighs at least 50 
pounds: 

{(d) At the Elise.•etfon of the Agent, a removable plug may he p!aeed in 
the top of the sept.'e tan.'<'s fn.'et sanitary tee, and a t.<eneh ten 
(1 (}) feet long and otherwise eonstrueted the same as a standa.<EI 
clisposa! treneh may he used te provide a.'r and gas eNehange 
from the dosing tan.'<, providing: 
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(A} Ground and su#aee v..ate.· v;f!I not infiltrate through the 
graL'e! filled treneh into the dosing tank; and 

(8) The invert elevation of the pedtNated pfpe in the ten (HJ} 
feet treneh is one (1) feet highe.• than the fnve,"f e.1evation 
of the septie tank's fn!et sanfta.·y tee; and 

(C) The design f/ov; for the system does not eJfGeed six 
hundred ,'600) gallons per day.] 

fs!1. Dosing tanks located in high groundwater areas shall be 
weighted or provided with an antibuoyancy device to prevent 
flotation. 

W Disposal Trenches[.]~ [{J}fagFams 1, 2, 3, 4, 6, 11, and 72)}: 
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(a) Disposal trenches shall be constructed in accordance with the 
standards contained in the following table, unless otherwise 
allowed or required within a specific rule of this division: 

[(A) MaJEiflHJFA leA§th ef treAeh . . . . . . . . . . 129 feet] 

EIBH fAl Minimum bottom width of trench 24 inches; 

{(CH ffi1 Minimum depth of trench, using: 

(i) Equal or loop distribution . . . . . . 18 inches; 

(ii) Serial distribution . . . . . . . . . . . . . 24 inches; 

(iii) Pressure distribution 18 inches; 

[(D)J f.Q1. Maximum depth of trench . . . . . . . . . . . 36 inches; 

ffEf/ fQl Minimum distance of undisturbed earth 
between disposal trenches . . . . . . . . . . 8 feet. 

(b) The bottom of the disposal trench shall be level within a tolerance 
of plus or minus one (1) inch;. 

(c) When the sidewall within the disposal trench has been smeared or 
compacted, sidewalls shall be raked to insure permeability. 

(d) Trenches shall not be constructed in a manner that would allow 
septic tank effluent to flow backwards from the distribution pipe 
to undermine the distribution box, the septic tank, or any portion 
of the distribution unit. 
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{{-1-1-f] 

(e) Drain media {RJte.- mateda/J shall extend the full width and length 
of the disposal trench to a depth of not less than twelve ( 12) 
inches. There shall be at least six (6) inches of drain media {filteF 

mateda/J under the distribution pipe and at least two (2) inches 
over the distribution pipe; 

(f) Prior to backfilling the trench, the drain media ffiJte.- mateda/} shall 
be covered with filter fabric, untreated building paper, or other 
material approved by the Agent; 

(g) Where trenches are installed in {leamy] sandy loam or coarser 
soils, filter fabric or other non-degradable material approved by 
the Agent shall be used to Dine the treneh sitlevHJ!! and} cover the 
drain media ffi!ter mateFia/J. 

fJl1. Trench Backfill: 

(a) The installer shall assume responsibility for backfilling the system. 
Backfill shall be carefully placed to prevent damage to the system; 

(b) A minimum of six (6) inches of backfill is required, except in serial 
systems where twelve (12) inches is required. 

(c) Backfill shall be free of large stones, frozen clumps of earth, 
masonry, stumps, or waste construction materials, or other 
materials that could damage the system. 

Header Pipef.:1(0AR 340-73-060): Header pipe shall be watertight, 
have a minimum diameter of three (3) {faur (4)} inches, and be 
bedded on undisturbed earth. Where distribution boxes or drop boxes 
are used, header pipe shall be at least four (4) feet in length. 

Distribution Pipe (OAR 340-73-060): 

(a) Distribution pipes shall have a minimum diameter of three (3) ffauF 
f4H inches; 

(b) Each disposal trench shall have distribution piping that is centered 
in the trench and laid level within a tolerance of plus or minus one 
(1) inch; 

(c) Distribution piping, which complies with standards in OAR 
340-73-060, may consist of perforated bituminized fiber, 
perforated plastic, clay tile or concrete tile; 

(d) All perforated pipe shall be installed with centerline markings up; 
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(e) Concrete tile and clay tile shall be laid with grade boards and with 
one-quarter (1 /4) inch open joints. The top one-half (1 /2) of the 
joints shall be covered with strips of treated building paper, tar 
paper, tile connectors, spacers, collars or clips, or other materials 
approved by the Agent. 

Effluent Sewer (OAR 340-73-060): The effluent sewer shall extend at 
least five (5) feet beyond the septic tank before connecting to the 
distribution unit. It shall be installed with a minimum fall of four (4) 
inches per one hundred (100) feet, but in no instance shall there be 
less than two (2) inches of fall from one end of the pipe to the other. 
In addition, there must be a minimum difference of 8 inches between 
the invert of the septic tank outlet and the invert of the header to the 
distribution pipe of the highest lateral in a serial distribution disposal 
field or the invert of the header pipe to the distribution pipes of an equal 
distribution disposal field. 

Large Systems. Systems with a projected daily sewage flow greater 
than two thousand five hundred (2,500) gallons shall be designed in 
accordance with requirements set forth in OAR 340-71-520. 

340-71-260 ALTERNATIVE SYSTEMS, GENERAL. 

{(1) Fer the purpose et these mies "A#ematfve System" means any 
Cemmfss.fen approved BR site sewage disp9581 svstem used in Heu et 
the standa.<d suhsudaee system.] 

[(2) "SeVlage Stahi#:zatien PBRds" and "Land ln.'gatlBR et Sewage" are 
alternative systems available through the J.l'late.· f'e.'Jut.fen CBRt.<el 
Faei!!ties (J.l'lPCF) permit pRJg!'am.J 

ill Unless otherwise noted, all rules pertaining to the siting, construction, 
and maintenance of standard subsurface systems shall apply to 
alternative systems. 

/.2.1 General Requirements: 

(a) Periodic Inspection of Installed Systems. Where required by rule 
of the Commission, periodic inspections of installed alternative 
systems shall be performed by the Agent. An inspection fee may 
be charged; 

(b) A report of each inspection shall be prepared by the Agent. The 
report shall list system deficiencies and correction requirements 
and timetables for correction. A copy of the report shall be 
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provided promptly to the system owner. Necessary follow-up 
inspections shall be scheduled. 

340-71-265 CAPPING FILLS. [fB{agl<am 1()-)} 

[(1) Fe.- the pu.-poses of this rule, "Capping Fi!!" means a system v.the.-e the 
fl!sposa/ treneh effeetive sidev.ta!.' is instaHed a minimum of twelve (12-J 
inehes into natu,-a! sef! helew a se!.' eap et speeified depth and tBNtu.-e.} 

f1l Criteria for Approval. In order to be approved for a capping fill system, 
each site must meet all the following conditions: 
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(a) Slope does not exceed twelve ( 1 21 percent; 

(b) Temporary water table is not closer than eighteen (18) 
inches to the ground surface at anytime during the year. A six (6) 
inch minimum separation must be maintained between the bottom 
of the disposal trench and the temporary water table; 

(c) Where a permanent water table is present, a minimum four (4) 
feet separation shall be maintained between the bottom of the 
disposal trench and the water table; 

(d) Where material with rapid or very rapid permeability is present, a 
minimum eighteen ( 18) inches separation shall be maintained 
between the bottom of the disposal trench and soil with rapid or 
very rapid permeability; 

(e) Effective soil depth is eighteen (18) inches or more below the 
natural soil surface; 

(fl Soil texture from the ground surface to the layer that limits 
effective soil depth is no finer than silty clay loam; 

(g) A minimum six (6) inch separation shall be maintained between 
the bottom of the disposal trench and the layer that limits 
effective soil depth; 

(h) The system can be sized according to effective soil depth in Table 
4. 

Installation Requirements. The cap shall be constructed pursuant to 
permit requirements. Unless otherwise required by the Agent, 
construction sequence shall be as follows: 
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(a) The soil shall be examined and approved by the Agent prior to 
placement. The texture of the soil used for the cap shall be of 
the same textural class, or of one textural class finer, as the 
natural topsoil; 

(b) Construction of capping fills shall occur between June 1 and 
October 1 unless otherwise allowed by the Agent. The upper 
eighteen (18) inches of natural soil must not be saturated or at a 
moisture content which causes loss of soil structure and porosity 
when worked; 

(c) The disposal area and the borrow site shall be scarified to 
destroy the vegetative mat. 

(d) The system shall be installed as specified in the construction 
permit. There shall be a minimum ten (10) feet of separation 
between the edge of the fill and the absorption facility; 

(e) Filter fabric shall be used between the drain media and the soil 
cap, unless otherwise authorized bv the Agent on a case-by-case 
basis; 

/fl Fill shall be applied to the fill site and worked in so that the two 
(2) contact layers (native soil and fill) are mixed. Fill material shall 
be evenly graded to a final depth of ten (1 OJ inches over the drain 
media for an equal system, or sixteen ( 16) inches over the drain 
media for a serial system {gravel-]. This is to allow for appropriate 
settled depths. Both initial cap and repair cap may be 
constructed at the same time; 

{gl The site shall be landscaped according to permit conditions and 
be protected from livestock, automotive traffic or other activity 
that could damage the system. 

W Required Inspections. Unless waived by the Agent, the following 
minimum inspections shall be performed for each capping fill installed: 
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(a) Both the disposal area and borrow material must be inspected for 
scarification, soil texture, and moisture content, prior to cap 
construction; 

(b) Pre-cover inspection of the installed absorption facility; 

(c) After cap is placed, to determine that there is good contact 
between fill material and native soil (no obvious contact zone 
visible), adequate depth of material, and uniform distribution of fill 
material; 
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(d) Final inspection, after landscaping or other erosion control 
measures are established. A Certificate of Satisfactory 
Completion may be issued at this point. 

340-71-270 EVAPOTRANSPIRATION-ABSORPTION (ETA) SYSTEMS. {fDiagram 6 & 7)} 

[{3}] 

{(1) .Ce.· the pUl'fJBse et these rules "EwlpetraRspkatieR AbserptfBR System" 
meaRs aR a!tematfve system eBRsistiRg et a septie taRk e.• ether 
treatmeRt faeifity, efflueRt sewer aRd a disposal bed er disposal 
treRehes, desigRed te distribute effhffmt fer evapBl'atiBR, t.<aRspkatieR 
by p!aRts, aRd by absBl'fJt.'eR iRtB the umledyiRg soil.} 

ill Criteria for Approval. ETA svstems will onlv be approved for waste 
flows which do not exceed 600 gallons per dav and which meet criteria 
for residential strength. Installation permits may be issued for 
{evapet.;mspirat.'eR ahse.71tfeR (]ETAfH systems on sites that meet all of 
the following conditions: 

(a) The soil has moist matrix values and chromas greater than 2 
within the first twelve (12) inches of the soil profile; 

f!!l Mean annual precipitation does not exceed twenty-five (25) 
inches; 

(J;J. There exists a minimum of thirty (30) inches of moderately-well to 
well drained soil. The subsoil at a depth of twelve (12) inches 
and below shall be fine textured; 

f.!!l Slope shall not be less than six (6/ percent nor more than {dees 

RBt fHf6eedJ fifteen ( 15) percent. Exposure may be taken into 
consideration. 

Criteria for System Design. ETA beds shall be designed under the 
following criteria: 

(a) Beds shall be sized using a minimum eight hundred fifty (850) 
square feet of bottom surface area per one hundred fifty ( 150) 
gallons of projected daily sewage flow in areas where annual 
precipitation is fifteen (15) to twenty-five (25) inches, or six 
hundred (600) square feet of bottom surface area per one 
hundred fifty ( 150) gallons of projected daily sewage flow in 
areas where annual precipitation is less than fifteen (15) inches; 

(b) Beds shall be installed not less than twelve ( 1 2). inches nor 
deeper than twenty-four (24) inches into natural fine 
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textured soil on the downhill side and not more than thirty-six 
(36) inches deep on the uphill side; 

(c) A minimum of one ( 1) distribution pipe shall be placed in each 
bed; 

(d) The surface shall {WJ be seeded according to permit conditions; 

f le) Other bed e&Rstruetien standa.~ds eentained in Dlagrams 6 and 7 
sha.'! apply-.} 

(e) The bottom of the system shall be a minimum of six (6) inches 
above the /aver that limits effective soil depth; 

(f) Laterals in the system shall not be further than ten (10) feet apart 
and shall not be further than five (5) feet from the side of the 
excavated bed or trench; 

(g) The bed or trench shall be within two (2) inches of level; 

(h) A minimum of twelve (12) inches of drain media is to be installed 
in the trench; 

(i) Filter fabric or material approved by the Agent shall cover the 
drain media before the system is covered with soil; 

(i) The system is to be covered with soil approved by the Agent. The 
soil cover depth is to be a minimum of twelve (12) inches. 

340-71-275 PRESSURIZED DISTRIBUTION SYSTEMS. 

( 1) 

(2) 
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Pressurized distribution systems receiving residential strength 
wastewater may be permitted on any site meeting the requirements for 
installation off!. standard subsurface sewage disposal systemW, or 
other sites where this method of effluent distribution is {4esfred} 
preferable and all the following minimum site conditions can be met. 

Except as provided in OAR 340-71-220ff2Hill(c), pressurized 
distribution systems shall be used where depth to soil as defined in 
OAR 340-71-100 {{11 '1)}(139)(a) and (b) is less than thirty-six (36) 
inches and the minimum separation distance between the bottom of the 
disposal trench and soil as defined in OAR 340-71-100{{11q)J(139)(a) 
and (b) is less than eighteen ( 18) inches. 
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(3) Pressurized distribution systems installed in soil as defined in OAR 
340-71-100{(114)](139)(a) and (b) in areas with permanent water 
tables shall not discharge more than four hundred fifty (450) gallons of 
effluent per one-half (1 /2) acre per day except where: 

{fa) A sp!!t waste S)'Stem .'s p1spesed to s&ve a s!Rg!e fami!-y 
dwelling BR a let sf1eeerd BHistiRg prie1 to Janua.·y 1, 1974, 
whkh has sulfieiBRt Mea to aeesmmsdate a g.-ay wate1 
pressumed distdbutien spl!t waste system; e:J 

&1 Groundwater is degraded and designated as a non-developable 
resource by the State Department of Water Resources; or 

fl!)_ A detailed hydrogeological study discloses loading rates 
exceeding four hundred fifty (450) gallons per one-half (1 /2) acre 
per day would not increase the nitrate-nitrogen concentration in 
the groundwater beneath the site, or at any down gradient 
location, above five (5) milligrams per liter. 

(4) Materials and Construction: 

(a) General: 

(A) All materials used in pressurized systems shall be 
structurally sound, durable, and capable of withstanding 
normal stresses incidental to installation and operation; 

(B) Nothing in these rules shall be construed to set aside 
applicable building, electrical, or other codes. An electrical 
permit and inspection from the Department of Commerce or 
the municipality with jurisdiction (as defined in ORS 
456.750(5)) is required for pump wiring installation. 

(b) Pressurized Distribution Piping. Piping, valves and fittings for 
pressurized systems shall meet the following minimum 
requirements: 

(A) All pressure transport, manifold, lateral piping, and fittings 
shall meet or exceed the requirements for [b,'ass 160} PVC 
11 20 pressure pipe as identified in ASTM Specification 
02241 f;J. For pipe diameters of one inch or less, the 
minimum pressure rating shall be 200 pounds per square 
inch (psi/: for diameters greater that one inch, the minimum 
pressure rating shall be 160 psi; 

(B) Pressure transport piping shall be uniformly supported along 
the trench bottom, and at the discretion of the Agent, it 
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(c) 

shall be bedded in sand or other material approved by the 
Agent. A {feu.<teeR (14) gauge traee.• wf.<e shat.' be] 
minimum eighteen (18) gauge green jacketed tracer wire or 
green color coded metallic locate tape, shall be placed 
above piping when crossing property lines or entering public 
property or right of way; 

(C) Orifices shall be located on top of the pipe, except {in areas 
et eNteRded fre;ren se!.' eeRdiitens in whieh ease the Agent 
may speeify elifiee e;ieRtatfe~J as noted in paragraph 4(b)(I) 
of this section; 

(D) The ends of lateral piping shall be constructed with long 
sweep elbows or equal method to bring the end of the pipe 
to ground level. The ends of the pipe shall be provided with 
threaded plugs or caps; 

(E) All joints in the manifold, lateral piping, and fittings shall be 
solvent welded, using the appropriate joint compound for 
the pipe material. Pressure transport piping may be solvent 
welded or rubber ring jointed; 

(F) An isolation {gate] valve shall be placed on the pressure 
transport pipe, in or near the dosing tank, when appropriate. 

(G) A check valve shall be placed between the pump and the 
gate valve, when appropriatef.:l 

(HJ All orifices shall be covered by a protective, durable, non
corrosive orifice shield desioned to keep orifices from being 
blocked by drain media or other system components. The 
shields shall be removable for access to the orifices; 

{// Where conditions include but are not limited to, extended 
freezing temperatures, temporary or seasonal use, or 
effluent characteristics, the Agent may specify alternate 
orifice orientation, and/or valve arrangements; 

(J) Where the operation of a pump could result in siphonage of 
effluent to below the normal off level of the pump, an anti
siphon measure, in the form of a non-discharging valve, 
designed for the specific purpose, shall be used. The anti
siphon valve shall be installed and operated in accordance 
with manufacturer's specifications. 

Disposal Trench Sizing and Construction: 
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(A) A system using disposal trenches shall be designed and 
sized in accordance with the requirements of OAR 
340-71-220f.2}f{3H; 

(B) Disposal trenches shall be constructed using the 
specifications for the standard disposal trench unless 
otherwise allowed by the Department on a case-by-case 
basis; 

(C) Pressure lateral piping shall have not less than six (6) 
inches of drain media [fi!tef' mater.WI below, nor less than 
four (4) inches of drain media [filter material} above the 
piping; 

(D) The [skies of the ueneh and} top of the drain media lfi/teF 
matel'.W] shall be {lined er] covered with filter fabric, or 
other nondegradable material permeable to fluids that will 
not allow passage of soil particles coarser than very fine 
sand. In unstable soils [finer teHtu:<ed than !Bamy sand}, 
lining the sidewall may [RutJ be required. 

(d) Seepage Bed Construction: 

(A) Seepage beds may only be used in soil as defined in OAR 
340-71-1 00[(114HaJ andJ(139)(b) as an alternative to the 
use of disposal trenches, for flows less than or equal to 600 
gallons per dav; 

(B) The effective seepage area shall be based on the bottom 
area of the seepage bed. The minimum area shall be 
determined [as fellows:} on the basis of 200 square feet 
minimum per 750 gallons per day waste flow; 

{$eepage Bed /.l,<ea RxPxS 

Whe.<e: 

R 

C" • 

s 

B005 of Wastewater divided by 200 mg/£, OJ' TSS of 
Wastev;atel' dfvkled by 160 mg/L, v;hkmeve:< has the 
highe.· value, !n no ease, hov;ever, may the value of 
R be !ess than 1. 

Design Peak Oaf!y Sev;age F/ov; in ga#ons div.'ded by 
160 ga#ons. 

Sf;?ce faete.« Seepage beds shaH use a faete:< of 200 
square feet.} 
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(C) Beds shall be installed not less than eighteen (18) inches 
(twelve (12) inches with a capping fill) nor deeper than 
thirty-six (36) inches into the natural soil. The seepage bed 
bottom shall be level; 

(D) The top of the drain media {filter material/ shall be {lined a:'} 
covered with filter fabric, or other nondegradable material 
that is permeable to fluids but will not allow passage of soil 
particles coarser than very fine sand; 

(E) Pressurized distribution piping shall have not less than six 
(6) inches of drain media {filte:-matedal! below, nor less 
than four (4) inches of drain media {fi/te:- material/ above the 
piping; 

(Fl Pressurized distribution piping shall be horizontally spaced 
not more than four (4) feet apart, and not more than two 
(2) feet away from the seepage bed si.dewall. At least two 
(2) parallel pressurized distribution pipes shall be placed in 
the seepage bed; 

(G) A minimum of ten ( 10) feet of undisturbed earth shall be 
maintained between seepage beds. 

(e) Notwithstanding other requirements of this rule, when the 
projected daily sewage flow is greater than two thousand five 
hundred (2500) gallons the Department may approve other design 
criteria it deems appropriate. 

(5) Hydraulic Design Criteria. Pressurized distribution systems shall be 
designed for appropriate head and capacity: 

(a) Head calculations shall include maximum static lift, pipe 
friction and orifice head requirements: 

(A) Static lift where pumps are used shall be measured from 
the minimum dosing tank level to the level of the perforated 
distribution piping; 

(B) Pipe friction shall be based upon a Hazen Williams 
coefficient of smoothness of 1 50. All pressure lateral 
piping and fittings shall have a minimum diameter of two (2) 
inches unless submitted plans and specifications show a 
smaller diameter pipe is adequatef.:/~ {~e head Jess aernss 
a lateral v;fth mu!tfp.'e evenly spaeed a:-.'fiees may be 
eansidered equal ta ane third (1/3) af the head !ass that 
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weu!cl result if the entranee flew we..-e te pass through the 
length et the lateral;} 

(C) There shall be a minimum head of five (5) feet at the 
remotest orifice and no more than a [fifteen (16)] ten (10) 
percent [head} flow variation between nearest and remotest 
orifice in an individual unit. 

(b) The capacity of a pressurized distribution system refers to the 
rate of flow given in gallons per minute (gpm): 

(A) Lateral piping shall have discharge orifices drilled a minimum 
diameter of one-eighth (1 /8) inch, and evenly spaced at a 
distance not greater than twenty-four (24) inches in coarse 
textured soils or greater than four (4) feet in finer textured 
soils; 

(8) The system shall be dosed at a rate not to exceed twenty 
(20) percent of the projected daily sewage flow; 

(C) The effect [affeet} of back drainage of the total volume of 
effluent within the pressure distribution system shall be 
evaluated for its impact upon the dosing tank and system 
operation. 

340-71-280 SEEPAGE TRENCH SYSTEM. 

[(1) Fer the pu.-pese et these :ules "Seepage "Heneh System" means a 
system w!th disposal t.·enehes with me.-e than six (SJ inehes et filter 
material be.'ew the distribution pipe.} 

f1l Criteria for Approval. Construction permits may be issued by the Agent 
for seepage trench systems on lots created prior to January 1, 1974, 
for sites that meet all the following conditions: 
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(a) Groundwater degradation would not result; 

. (b) Lot or parcel is inadequate in size to accommodate~ standard 
subsurface disposal system with a projected flow of four hundred 
fifty (450) gallons per day; 

(c) All other requirements for standard subsurface systems can be 
met. 

Design Criteria: 
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(a) The seepage trench may have a maximum depth of forty-two (42) 
inches; 

(b) The seepage trench system shall be sized according to the 
following formula: Length of seepage trench = (4) x (length of 
standard disposal trench) divided by (3 + 20), where D = depth 
of drain media [fifte.· mate.·!al] below distribution pipe in feet. 
Maximum depth of drain media {filler mateda/J (D) shall be two (2) 
feet; 

(c) The projected daily sewage flow shall be limited to a maximum of 
four hundred fifty (450) gallons. 

340-71-285 REDUNDANT SYSTEMS. {{-fJ.fagfflm 11}] 

[(1} Fm· the purpose et these 111/es "Redundant fJ.fspesaJ Field System" 
means a system fn whfeh tv;e f2J eemplete dfspesa! systems a.·e 
installed-, the disposal trenehes et eaeh system a!te.•nate with eaeh 
ether and- en!y one system operates at any giL'lHl time.} 

ill Criteria for Approval. Construction installation permits may be issued 
by the Agent for redundant disposal field systems to serve single family 
dwellings on sites that meet all the following conditions: 

(a) The lot or parcel was created prior to January 1, 1974; and 

(b) There is insufficient area to accommodate a standard system. 

f.21 Design Criteria: 

(a) Each redundant disposal system shall contain two (2) complete 
disposal fields; 

(b) Each disposal field shall be adequate in size to accommodate the 
projected daily sewage flow from the dwelling; 

(c) A minimum separation of ten (10) feet (twelve (12) feet on 
centers) shall be maintained between disposal trenches designed 
to operate simultaneously, and a minimum separation of four (4) 
feet (six (6) feet on centers) shall be maintained between adjacent 
disposal trenchesf.J; 

(d) The system shall be designed to alternate between the disposal 
fields with the use of a diversion valve or other method approved 
by the Agent. 
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340-71-290 CONVENTIONAL SAND FILTER SYSTEMS. 

[f1) Fs.· the pwpese ef these mies: 

(a} "Genventkma! sand fi.lter" means a fitter with tvffJ (2-} feet er mere 
ef medium sand designed tB filter and hfolegfeally treat septie 
tank e.• ether treatment unit effluent frem a pressure d!strihutien 
system at an app!ieatlen Mte net te 8*6eed ene and twenty th."Be 
hund."Bdths (1.23) gaUens per sqwue feet sand surfaee area pe.· 
day, applied at a dese net tB eilfGeed twenty (2()) pereent ef the 
prsjeeted daily sewage flew. 

(h) "Medium sand" means a mh#ure ef sand wfth 100 pereent 
passing the 3/8 ineh sieve, 90 pe.<eent tB 100 pereent passing the 
Ne. 4 sieve, 62 pe."Gent tB 100 pereent passing the Ne. 10 s!eve, 
46 pe.<eent te 82 pereent passing the Ne. 16 sieve, 26 pereent tB 
66 pe.<eent passing the N-e. 30 sfeve, 6 pereent tB 2() pe.<eent 
passing the Jl.'-e. 60 s!eve, 10 pe.•eent e.• Jess passing the Ne. 60 
sieve, 4 pereent er Jess passing the Jl.'-e. 100 sieve. 

(e) "Sand fiite.• system" means the eemhinatien ef sept.'e tank er 
ether treatment unit, a dosing system with efflEJBRt pump and 
eent.-els, er dosing siphen, piping and fittlngs, sand filter, and 
ahse."fJtien faei!!ty used te treat and dispese ef sewage.} 

(1 J Criteria for Approval. A conventional sand filter, which meets the 
requirements of this rule may be approved for a construction-installation 
permit, provided that wastewater strength does not exceed that of 
residential strength wastewater and the system is to serve a single 
family dwelling. All others shall be constructed pursuant to a WPCF 
Permit. 

(2) Inspection and Maintenance Requirements. 

(3) 
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@}_ Each sand filter system installed under this rule, and those filters 
installed under OAR 340-71-038, may be inspected by the Agent 
periodically {annua!.'y}. The Agent may charge an inspection 
[Ji';-afve the annual eva!uat!en} fee {4w'lng years when} each year 
the sand filter {field eva!uatien wed<} is inspected {net perfe;medJ; 

(b) Any permit issued by the Agent shall include requirements for 
periodic inspection and maintenance. Reports of this maintenance 
mav be required to be submitted to the Agent. 

Sites Approved for Sand Filter Systems. Sand filters may be permitted 
on any site meeting requirements for standard subsurface sewage 
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disposal systems contained under OAR 340-71-220, or where standard 
or pressurized disposal trenches would be used, or where selected by 
the Agent, and all the following minimum site conditions can be met: 

NOTE: Groundwater levels shall be predicted using 
Standards in OAR 340-71-130(24). 

(a) The highest level attained by temporary water would be: 

(A) Twelve ( 12) inches or more below ground surface where 
gravity equal distribution trenches are used. Pressurized 
distribution trenches may be used to achieve equal 
distribution on slopes up to twelve ( 12) percent; or 

(B) Twelve (12) inches or more below ground surface on sites 
requiring serial distribution where disposal trenches are 
covered by a capping fill, provided: trenches are excavated 
twelve (12) inches into the original soil profile, slopes are 
twelve ( 12) percent or less, and the capping fill is con
structed according to provisions under OAR 340-71-265(2) 
and 340-71-265(3)(a)through (c); or 

(C) Eighteen ( 18) inches or more below ground surface on sites 
requiring serial distribution where standard serial distribution 
trenches are used. 

(b) The highest level attained by a permanent water table would be 
equal to or more than distances specified as follows: 

Soil Groups 

(A) Gravel, sand, loamy sand, 

*Minimum Separation 
Distance from Bottom 

Effective Seepage Area 

sandy loam .................... 24 inches; 

(B) Loam, silt loam, sandy clay 
loam, clay loam ................. 18 inches; 

(C) Silty clay loam, silty clay, 
clay, sandy clay ................. 12 inches. 

*NOTE: Shallow disposal trenches (placed not less than 
twelve (12) inches into the original soil profile) may be 
used with a capping fill to achieve separation distances 
from permanent groundwater. The fill shall be placed in ac-
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cordance to the provisions of OAR 340-71-265(2) and 
340-71-265(3)(a)through (c). 

( c) {Pe.-manent ware.· table .'evels shall be dete.·mined iR aeee."'flanee 
with metheds eentainedin subseetien 340 71 }{220 (1}(d}}. Sand 
filters installed in soils as defined in OAR 340-71-100(139) 
{{114)}, in areas with permanent water tables shall not discharge 
more than four hundred fifty (450) gallons of effluent per one-half 
(1 /2) acre per day except where: 

[fA} A split waste system .'s pmpesed te se.·ve a siRgle family 
dwelling lH1 a let et reee."'fl eKistfR!J prier te January 1, 
1974, whieh has sulfie.'eRt a,<ea te aeeemmedate a g.<ay 
water sand filre.< spat waste system; e.-J 

ffBH /Al Groundwater is degraded and designated as a non
developable resource by the State Department of Water 
Resources; or 

f((;H f!ll A detailed hydrogeological study discloses loading rates 
exceeding four hundred fifty (450) gallons per one-half (1 /2) 
acre per day would not increase nitrate-nitrogen concen
tration in the groundwater beneath the site, or any down 
gradient location, above five (5) milligrams per liter. 

(d) Soils, fractured bedrock or saprolite diggable with a backhoe 
occur such that a standard twenty-four (24) inch deep trench can 
be installed and, in the judgment of the Agent, the soils, fractured 
bedrock, or saprolite is permeable to the extent that effluent will 
absorb adequately so as not to hinder the performance of the 
filter or disposal field. The Agent may require that an absorption 
test be conducted to determine the permeability of the bedrock or 
saprolite. Test methods must be acceptable to the Department; 

(e) Where slope is thirty (30) percent or less, except as specified in 
subsection (f) of this section; 

(f) A sand filter may be installed on land slopes up to 45 percent 
where: 

(A) the installation is for a single family dwelling and is sized in 
accordance with sand filter disposal area criteria; 

(8) the soil is diqqable with a backhoe to a depth of at least 
36" (12" below the bottom of the trench); and 

OAR71 A92 
MW\WH5774.5 October 21, 1994 



(CJ the temporary water table is at least 30" below the ground 
surface (6" below the bottom of the trench). 

{gl Setbacks in Table 1 can be met, except the minimum separation 
distance between the sewage disposal area and surface public 
waters shall be no less than fifty (50) feet. 

(4) The minimum length of standard disposal trench per one hundred fifty 
( 150) gallons projected daily sewage flow required for a sand filter 
absorption facility is indicated in the following table: 
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Soil Groups Linear Feet 

(a) Gravel, sand, loamy sand, 
sandy loam ......... . . ......... 35; 

(b) Loam, silt loam, sandy clay loam, 
clay loam . . . . . . . . . . . . . . . . . . . . . . . . . . . 45; 

(c) Silty clay loam, silty clay, 
sandy clay, clay . . . . . . . . . . . . . . . . . . . 50; 

(d) Permeable saprolite or fractured bedrock . . . . . 50; 

(e) High shrink-swell clays (Vertisols) 75. 

NOTES 
-1- Disposal trenches in Vertisols shall contain twenty-four (24) 

inches of drain media {fifte,r material] and twenty-four (24) 
inches of soil backfill. 

-2- On lots created prior to January 1, 1974, that have 
insufficient suitable area within which to install an 
absorption facility sized in accordance with this table, 
seepage trenches may be used at [may at] the Agent's 
discretion {Ytilize seepage trenehes], providing: the design 
criteria and limitations contained in OAR 340-71-280f.21f(3H 
are met; the soil is not a high shrink-swell clay; and all other 
provisions of this rule are met except that a temporary 
water table shall be thirty (30) inches or more below the 
ground surface. 

-3- Seepage trenches in Vertiso/s are limited to areas with an 
annual rainfall of 25 inches or less, with minimum slopes of 
5 percent, and a temporary water table which is at least 48 
inches below the ground surface. 
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(5) Sand Filter Without a Bottom. Sites with saprolite, fractured bedrock, 
gravel or soil textures of sand, loamy sand, or sandy loam in a 
continuous section at least two (2) feet thick in contact with and below 
the bottom of the sand filter, that meet all other requirements of section 
340-71-290(3) may, utilize either a conventional sand filter without a 
bottom or a sand filter in a trench that discharges biologically treated 
effluent directly into those materials. The application rate shall be 
based on the design sewage flow in OAR 340-71-295(1) and the basal 
area of the sand in either type of sand filter. A minimum twenty-four 
(24) inch separation shall be maintained between a water table and the 
bottom of the sand filter. The water table shall be no less than 24 
inches below the ground surface at anv time of the year. In the 
judgment of the Agent. the saprolite, fractured bedrock, gravel or soil, 
shall be permeable over the basal area to the extent that effluent will 
absorb adequately so as not to hinder the performance of the filter. 
The Agent may require that an absorption test be conducted to 
determine the permeability of the basal area. Test methods must be 
acceptable to the Department. 

(6) Materials and Construction: 

(a) All materials used in sand filter system construction shall be 
structurally sound, durable and capable of withstanding normal 
installation and operation stresses. Component parts subject to 
malfunction or excessive wear shall be readily accessible for 
repair and replacement; 

(b) All filter containers shall be placed over a stable level base; 

(c) In a gravity operated distribution system, a [areas ef tempfHaty 
g.•eundwater at !east tv;e!ve (12-) Jnehes efJ vertical separation 
[unsaturated sell shaU he maintained] between the invert of the 
underdrain piping outlet and the top of the drain media in the 
uppermost disposal trench shall be maintained that will not allow 
effluent to back up into the sand filter base before surfacing over 
the uppermost disposal trench; [hettem ef the sand filter and top 
ef the disposal treneh] 

(d) Piping and fittings for the sand filter distribution system shall be 
as required under pressure distribution systems, OAR 340-71-
275; 

(e) The specific requirements for septic tanks, dosing tanks, etc. are 
found in OAR 340-71-220; 

(f) The requirements in OAR 340-71-295 shall be met[J;_ 
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(q} A bottomless sand filter unit does not require a minimum 10 foot 
separation between the original and replacement unit. 

(7) "Graveless Absorption Method" 
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(a) Following a sand filter, disposal trenches may be constructed 
without the use of drain media, to the following minimum criteria: 

(AJ Twelve (121 inches wide by ten (101 inches deep incor
porating pressurized distribution and a chamber constructed 
of half sections of twelve (121 inch diameter plastic irriga
tion pipes (Pf Pl: 

(BJ Trenches shall be level end to end and across their width; 

(CJ At the discretion of the Agent, trenches may be installed on 
minimum three (3) foot centers maintaining at least two (2) 
feet of undisturbed earth between parallel trench sidewalls; 

(DJ Piping shall be minimum one inch diameter PVC meeting all 
the requirements of these rules; 

(El Distribution piping shall be perforated with one-eighth inch 
diameter orifices on maximum two foot centers at the 
twelve o'clock position. The hydraulic design shall provide 
at least two feet residual head at the distal orifice; and 

(Fl The chambers shall have an adequate footing to support the 
soil cover and all normal activity, and at a minimum shall be 
constructed of twelve inch PIP rated at 43 pounds per 
square inch meeting the appendix standards of ASTM D-
2241. Each line shall be equipped with a minimum six inch 
diameter inspection port. 

(b) Except as noted in subsection (a) of this section, all other 
construction and siting criteria including but not limited to the 
disposal field sizing for sand filter systems in OAR 340-71-
290(4), and area to accommodate the installation of an initial and 
replacement absorption facility meeting standard trench separa
tions in OAR 340-71-220(7)(aJ(DJ, shall apply. Plans verifving 
that a system could be installed on the parcel that will meet the 
requirements in OAR 340-71-290(4) and 340-71-220(7/(a)(DJ and 
all other applicable rules, are required before approval of this 
method. 

(cl This disposal field option may be used wherever a standard or 
alternative type disposal trench is authorized by current rules for 
sand filter systems, except for Vertisols. 
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340-71-295 CONVENTIONAL SAND FILTER DESIGN AND CONSTRUCTION. {(-Bi8fj!'ams 8 
and9)} 

( 1) Sewage Flows: 

(a) Design sewage flows for a system proposed to serve a 
commercial facility shall be limited to twentv-five hundred (2,500) 
{six hunEked (-600)} gallons or less, with a wastewater strength 
not to exceed {a BOD5 of twe hundred (20()} mgll and a TSS of 
one hundred fifty (16()} megll p 1er day} that defined for 
residential waste strength, unless otherwise authorized in writing 
by the Department; 

(b) Design sewage flows for a system proposed to serve a single 
family dwelling shall be in accordance with the provisions of OAR 
340-71-220ff3H@_(a). 

(2) Minimum Filter Area. 
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(a) A sand filter proposed to serve a single family dwelling shall have 
an effective medium sand surface area of not less than three 
hundred sixty~ square feet. If the design sewage 
flow exceeds four-hundred fifty (450) gallons per day, the 
medium sand surface area shall be determined with the following 
equation: 

Area = (projected daily sewage flow) divided by {.'1.23)} (1.25) 
gallons per square foot; 

(b) A sand filter proposed to serve a commercial facility shall be sized 
on the basis of projected peak daily sewage flow. If the waste 
strength is projected to be greater than residential strength 
wastewater, as defined in this division, a pre-treatment device 
shall be required which will reduce the 8005, TSS, and oil and 
grease to no more than 300, 150, and 25 mg!/, respectively, and 
to eliminate any other contaminates prior to treatment in the sand 
filter system. {and the strength of the wastewatef', using the 
fellowing equatfen: 

Area (pf'ojeetedpea!c daily sev~ flew} x (RJ div.Wed by (1.23) 

whe..-e R 8005 of Wastewater div.Wed by 200 mgll, fJf' TSS of 
Wastev.1ate.· divided by 160 mgll, whfehever has the hfghef' 
value. In no ease, howeve.<, may the value of R he fess than one 
(-1-JJ.. 
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(3) Design Criteria: {Sand fi!HH eentaine.·, pfpfng, medium sand, gravel, 
grave! eove.·, and soil e:·ewn mate.·ia! fer a sand fi!te.· system 
disehargfng te disposal trenehes shat! meet minimum speeffieatiens 
imiieated in Diagrams 8 and 9 unless otherwise authod;red in v.tF!tfng by 
the Department.} 
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(a) The interior base of the filter container shall be level or 
constructed at a grade of one (1 / percent or less to the underdrain 
piping elevation; 

(b/ Except for sand filters without a bottom, underdrain piping shall 
be installed in the interior of the filter container at the lowest 
elevation. The piping shall be level or on a grade of one (1/ 
percent or Jess to the point of passage through the filter 
container; 

(c/ The underdrain piping and bottom of the filter container shall be 
covered with a minimum of six (6/ inches of drain media or 
underdrain media. Where underdrain media is used, the 
underdrain piping shall be enveloped in an amount and depth of 
drain media to prevent migration of the underdrain media to the 
pipe perforations: 

(di Where drain media is used at the base of the filter, it shall be 
covered by a layer of filter fabric meeting the specifications found 
in OAR 340-73-041. Where underdrain media is used, filter fabric 
is not required or prescribed; 

(e/ A minimum of twenty-four (24/ inches of approved sand filter 
media shall be installed over the filter fabric or underdrain media. 
Where medium sand is used, the sand shall be damp at the time 
of installation. The top surface of the media shall be level. Unless 
waived bv the Agent, the sand filter media proposed for each 
sand filter, shall be sieve tested to determine conformance with 
the criteria outlined in these rules. The sieve analysis shall be 
done in accordance with ASTM C-136, Standard Methods for 
Sieve Analysis of Fine and Coarse Aggregate, and in conjunction 
and accordance with ASTM C-117, Standard Test Method for 
Materials Finer than No. 200 Sieve in Mineral Aggregates by 
Washing. A sieve analysis by a qualified party shall be conducted 
and report issued prior to each sand filter installation: 

(f) There shall be a minimum of three (3/ inches of clean drain media 
below the distribution laterals, and sufficient media above the 
laterals equal to or covering the orifice shields to provide a 
smooth even cover. Underdrain media may be used in lieu of 
drain media; 
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lq) Within the zone described in subsection (fl of this section, a 
pressurized distribution system, meeting the requirements of OAR 
340-71-275(41 and (5), shall be constructed, with the following 
requirements: 

(Al Distribution laterals shall be spaced on maximum thirty (30) 
inch centers. Orifices shall be placed such that there is one 
orifice for each six (6) square feet of sand surface area; 

(81 The distribution laterals shall have not less than three (3) 
inches of drain or underdrain media below the piping; 

(Cl The ends of the distribution laterals shall be designed and 
constructed with a means to perform flushing of the piping, 
collectively or individually, through the operation of a non
corrosive and accessible valve. The flushed effluent may be 
discharged to the septic tank or into the sand filter; 

(0) The diameters of the distribution manifold and laterals shall 
not be less than one half (1/2) inch diameter. 

(E) A sand filter shall be dosed at a rate not to exceed ten (101 
percent of the projected daily sewage flow. 

(h) The top of the media in which the pressure distribution system is 
installed shall be covered with filter fabric meeting the 
specifications found in OAR 340-73-041; 

(i) The top of the sand filter area shall be backfilled with a soil cover, 
free of rock, vegetation, wood waste, etc. The soil cover shall 
have a textural class no finer than loam, unless otherwise 
authorized by the Agent. The soil cover shall have a minimum 
depth of six (6) inches and a maximum depth of twelve (121 
inches; 

(i} The passage of all piping through the sand filter container shall be 
done in a watertight manner. 

(4) Container Design and Construction: 
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(a) A reinforced concrete container consisting of {fleer and waifs as 
shewn in Diagrams 8 and 9 is •"BE/flfred} watertight walls and 
floors shall be used where water tightness is necessary to prevent 
groundwater from infiltrating into the filter or to prevent the 
effluent from exfiltratinq from the filter, except as provided in 
these rules. The container structure may require a building permit 
for construction; 
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(b) Container may be constructed of materials other than concrete 
where equivalent function, workmanship, watertightness and at 
least a twenty (20) year service life can be documented: 

(A) Flexible membrane liner (FML) materials must have 
properties which are at least equivalent to thirty (30) mil un
reinforced polyvinyl chloride (PVC) described in OAR 
340-73-085. To be approved for {filtei/ installation, FML 
materials must: 

(i) Have field repair instructions and materials which are 
provided to the purchaser with the liner; and 

(ii) Have factory fabricated "boots" suitable for field 
bonding onto the liner to facilitate the passage of 
piping through the liner in a waterproof manner. 

(B) Where accepted for use, flexible sheet membrane liners 
shall be placed agsinst relatively smooth, regular surfaces . 
Surfaces shall be {free of sharp edges, eome.-s, roots, nails, 
wire, splinte.·s and othel' /No}eetions whieh might punetul'e, 
tea.·, OI' eut the liner. Whe.-e a smooth, unifo.-m slfffaee 
eannot he assu.-ed in the field, filter system plans must 
ine.'ude spee.'fieatiORS fol' liner proteetion. A foul' (4) ineh 
bed of elean sand OI' a non degradable filter fal:Nie 
aeeeptahle to the Agent, shall he used to pnJvkle line/' 
p."6teetion] installed as required in OAR 340-73-085. 

(5) Internal Pump Option: Where the effluent from a sand filter is to be 
discharged by means of a pump to another treatment unit. a distribution 
unit, or to an absorption facility, the design and construction of the 
filter may include provisions for an internal pump station, providing the 
following conditions are met: 
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(a) The location, design, and construction of the pump station does 
not conflict with rules for design, construction and operation of a 
sand filter system; 

(b) The design and construction of the pump, discharge plumbing, 
controls, and alarm shall meet the requirements of OAR 340-73-
055, except OAR 340-73-055(4/(d) and (4/{h); 

(c) The pump and related apparatus shall be housed in a corrosion 
resistant vault designed to withstand the stresses places upon it 
and not allow the migration of drain media, sand, or underdrain 
media to its interior. The vault shall have a durable, affixed floor. 
The vault shall provide watertight access to finished grade with a 
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diameter equal to that of the vault and designed to receive treated 
effluent from an elevation equal to that of a gravity discharging 
sand filter; 

(d) The depth of underdrain media and the operating level of the 
pump cycle and alarm shall not allow effluent to come within two 
inches of the bottom of the sand filter media. The pump off level 
shall be no lower than the invert of the perforations of the 
underdrain piping; 

(e) The internal sand filter pump shall be electrically linked to the 
sand filter dosing apparatus in such a manner as to prevent 
effluent from entering the sand filter in event the internal sand 
filter pump fails. 
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340-71-300 OTHER SAND FILTER DESIGNS 

( 1) Other sand filters which vary in design from the conventional sand filter 
may be authorized by the Department if they can be demonstrated to 
produce comparable effluent quality. 

(2) Sand filters authorized under this Section, which serve a single family 
dwelling with residential strength wastewater, may be approved for a 
construction/installation permit. All other sand filters shall be 
constructed and operated under a renewable WPCF permit issued 
pursuant to OAR 340-71-162. 

W Pre-Application Submittal. Prior to applying for a construction permit 
for a variation to the conventional sand filter the Department must 
approve the design. To receive approval the applicant shall submit the 
following required information to the Department: 
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(a) Effluent quality data. Filter effluent quality samples shall be 
collected and analyzed by a testing agency acceptable to the 
Department using procedures identified in the latest edition of 
"Standard Methods for the Examination of Wastewater," 
published by the American Public Health Association, Inc. The 
duration of filter effluent testing shall be sufficient to ensure 
results are reliable and applicable to anticipated field operating 
conditions. The length of the evaluation period and number of 

. data points shall be specified in the test report. The following 
parameters shall be addressed: 

(B) TSS; 

(C) Fecal coliform; 

(D) Nitrogen (Ammonia, Nitrate and Total Kjeldahl Nitrogen). 

(b) A description of unique technical features and process 
advantages; 

(c) Design criteria, loading rates, etc; 

(d) Filter media characteristics; 

(e) A description of operation and maintenance details and 
requirements; 
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(fl Any additional information specifically requested by the 
Department. 

Construction Procedure. Following pre-application approval, a permit 
application shall be submitted in the usual manner. Applications shall 
include applicable drawings, details and written specifications to fully 
describe proposed construction and allow system construction by 
contractors. Included must be the specific site details peculiar to that 
application, including soils data, groundwater type and depth, slope, 
setbacks, existing structures, wells, roads, streams, etc. Applications 
shall include a manual for homeowner operation and maintenance of the 
system. 

340-71-302 RECIRCULATING GRAVEL FILTER (RGF) 

(1) WPCF Permit Required. A WPCF wastewater disposal permit is 
required for all recirculating gravel filters. The permit will establish the 
effluent limitations to be achieved. No construction shall take place 
until the permit has been issued and final construction plans have been 
approved bv the Department. Conceptual (preliminarvi plans shall 
accompany all applications. 

(2) Plan Approval Required. Facility construction plans shall be submitted 
to the Department for review. Review of plans shall follow OAR 
Chapter 340, Division 52 procedures. 

(3) Technical Requirements and Guidelines. The following sections 
describe minimum technical requirements and guidelines for design. 
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Use of "shall" denotes a requirement. Use of "should" implies a 
guideline to be followed unless sufficient justification is provided to the 
contrary as determined by the plan approver. The Department will 
consider variations in design established in this section on a case-by
case basis. Plans which vary in design shall include evidence that the 
proposed svstem will meet the limitations established in the permit, and 
that the facility can be reliably operated and maintained. 

(a) Filter Design and Dosing: 

(Ai Filter area shall be sized based on a maximum organic 
load. The area shall mean basal or bottom area. For 
residential strength wastewater which has been pre
treated through a septic tank, the maximum hydraulic load 
shall be 5 gal!f~/dav: 

(8) For BOD5 waste strengths stronger than residential 
strength -wastewater but not exceeding 400 mg// 
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(milligrams per liter), the filter size shall be increased 
proportionatelv. 

(CJ Higher strength wastewaters shall be pre-treated or will 
require special consideration. The concentration of 
greases and oil applied shall in no case exceed 30 mq/f. 

(b) Filter Media: 

(A) Where carbonaceous BOD5 removal must be at least 85 
percent, based upon the riiw sewage concentration 
applied to the septic tank. and nitrification of wastewater 
is necessarv. a filter media of the following fine gravel 
shall be required: 3 feet of very fine washed gravel, 100 
percent passing a 3/8" sieve with an Effective Size 
between 3 and 5 millimeters, and an Uniformity 
Coefficient of 2 or fess. Washed shall mean that negligible 
fines (less than 1.0%) pass the No. 10 sieve; 

(8) Where additional removal of BOD5 and denitrification is 
intended or required, a treatment media of the following 
coarse sand may be approved: 2 feet of very coarse 
washed sand, 100 percent passing a 318" sieve with an 
Effective Size between 1.5 and 2.5 millimeters, and an 
Uniformity Coefficient of 2 or less. Washed shall mean 
that negligible fines (less than 4.0%) pass the No. 100 
sieve: 

(CJ Sieves used in gradation analysis shall include 318 inch, 
1/4 inch, and Nos. 4, 6, 8, 10, 50 and 100: 

(DJ For each project, and prior to shipment of any media to 
the project site, the permittee shall take fresh samples of 
the intended media. The permittee shall have a laboratory 
gradation analysis performed, and the gradation data 
plotted on semi-log paper as a gradation curve. Lab data, 
gradation curve, and a 5 pound sample of the media shall 
be submitted to the Department for approval. Only 
Department approved media shall be used; 

(E) A quality assurance plan shall be proposed by the designer 
to guarantee only approved media is placed. This plan 
shall be included in the project specifications; 

(F) The Department may approve minor deviations in media 
gradations on a project-by-project basis. 
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(c) Filter media shall be overlain by a three (3/ inch bed of 1/2" to 
314" washed gravel. It shall be only lightly covering the 
distribution piping. Unless otherwise authorized, each orifice is 
covered by an orifice shield. Orifice shields shall prevent aerial 
spray drift; 

(d) Filter dosing shall be with a low pressure distribution piping 
system operating under adequate head to pressurize the system. 
This should usually be 5 feet. Each lateral pipe end shall 
terminate with a screwed plug or cap, accessible for removal and 
flushing. Wherever practical a valved backflush system shall be 
installed to flush groups of laterals back to a septic tank or 
elsewhere; 

(e) Pressure distribution piping should be spaced 2 feet on center in a 
parallel grid. Orifice spacing should be each 2 feet on laterals. 
Piping grid edges should be within one foot of the filter basal 
edge; 

(f) Filter media shall be underlain by an 6 inch bed of a 318 to 314 
inch washed gravel underdrain media. There shall be no filter 
fabric over the underdrain media; 

(q} Perforated collection pipes shall be bedded in the underdrain 
media. Pipes shall be 4 inch minimum diameter with no filter 
fabric wrap. There should be at least 15 lineal feet of collection 
pipe for each 225 square feet of filter basal area; 

(h) The filter container shall be watertight to suit the design 
conditions. Underflow shall be contained. Groundwater shall be 
excluded. A concrete container may be used. Other materials 
may be used where equivalent function, workmanship, water
tightness and at least a twenty (201 year service life can be 
expected. 

(4) Recirculation/Dilution Tank: 
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(a) A recirculation tank receives septic tank effluent and underflow 
from the filter. A pumping system at this tank delivers flow to 
the filter dose piping network according to a project design. The 
recirculation tank volume (measured from tank floor to soffit/ shall 
be numerically equal to the projected daily sewage flow volume; 

(b) The recirculation ratio at design flow shall be not less than four 
(4/. Recirculation ratio is the daily volume of recycle divided by 
design daily volume of the wastewater. A fabricated "T" or 
"Splitter T" float valve located in the recirculation tank should be 
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used whenever possible. Minimum recirculation tank liquid 
volume should be no less than 80 percent of the gross tank 
volume when a float valve is used. Alternatively, a splitter basin 
using orifice or weir control may be used where required and 
reasonable to divide underflow 20 percent to disposal and 80 
percent to recycle on a daily basis. Orifice control should be used 
wherever possible. Minimum recirculation tank liquid volume 
should be no less than 50 percent of the gross tank volume when 
a splitter basin is used: 

(c) An evaluation and design for overflow and surge control at the 
recirculation tank shall be included in each design: 

(di A high water alarm shall be included in the recirculation tank 
immediately below the overflow level. A latching electrical relay 
shall retain the alarm - audible and/or visual - until 
acknowledged by a site attendant: 

(e/ Parallel pump start/stop electric controls (usually floats/ should be 
installed to correct any unforeseen high liquid level event and 
keep sewage contained. This pump start function merely precludes 
overflow and shall operate in parallel with the start/stop function of 
a timer. It shall not interfere with or depend upon a timer position: 

(f) Alf areas of the filter should be wetted 48 times a day, or each 30 
minutes, to achieve the recirculation ratio of at feast four (4/: 

(g) The recirculation tank shall be demonstrated as watertight. 
Testing should be witnessed by the designer. Test protocol shall 
be included in the plans: 

(h) Access onto the filter shall be restricted. This should be a fence. 
Surface water entry onto the filter shall be positively prevented by 
design and construction: 

(i) Access openings to the recirculation tank shall be provided at 
each end. Larger tanks should have additional openings. The 
least dimension of any access opening shall be 18 inches. Larger 
openings shall be provided if partially obstructed with piping, etc. 
Provision shall be made to remove dregs (sett/eable solids). 
Pumps shall be readily removable and replaceable without 
demolition of piping, etc. 

(5) Operation and Maintenance fO&MJ Manual. The oermittee shall submit 
a draft Operation and Maintenance manual before the facility 
commences operation. The facility designer should do actual 
preparation. This manual shall incorporate as-constructed details, and 
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be completed in final form for the owner's use following final inspection 
of the completed facilitv. It shall include a statement of Inspection and 
Certification of Proper Construction. The designer shall affirm that the 
facility is operating as intended based upon actual field inspection at 
end of construction and start of operations. If there are any negative 
findings, these shall be reported and correction proposed by the 
permittee. 

340-71-305 SAND FILTER SYSTEM OPERATION AND MAINTENANCE 

(1) Sand filters serving a single family dwelling with wastewater not 
exceeding "Residential Waste Strength" shall be subject to the 
following provisions: 

fi!1 Sand filter operation and maintenance tasks and requirements 
shall be as specified on the Certificate of Satisfactory 
Completion. Where a conventional sand filter system or other 
sand filter system with comparable operation and maintenance 
requirements is used, the system owner shall be responsible for 
the continuous operation and maintenance of the systemf.J~ 

fll1 The owner of a sand filter system shall inspect the septic tank 
and other components of the system at least everv three years for 
sludge accumulation, pump calibration and cleaning of the 
laterals. The septic tank shall be pumped when there is an 
accumulation of floating scum less than three (3) inches above 
the bottom of the outlet tee or an accumulation of sludge less 
than six (6) inches below the bottom of the outlet tee. A dosing 
septic tank shall be pumped according to manufacturers 
specifications. {-pmvide the Agent w-dtten vedfiea#9R that the 
system's septie tan.'< has been fJUR9fJed at .'east enee eaeh 
forty eight (48} months by a .'ieensed sew-age disposal se..·viee 
business. Serviee start date shall he assumed to he the date et 
fssuanee of the Gertifieate of Satisfaetery Cempletien.J The 
owner shall provide the Agent certification of tank pumping within 
two (2) months of the date required for pumping. Pump 
calibration, cleaning of the laterals and other maintenance shall be 
completed as necessary; 

{!;l No permit shall be issued for the installation of any other sand 
filter which in the judgment of the Department would require 
operation and maintenance significantly greater than the 
conventional sand filter unless arrangements for system operation 
and maintenance meeting the approval of the Director have been 
made which will ensure adequate operation and maintenance for 
the life of the system. Each permitted installation may be 
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inspected by the Agent at least every twelve (12) months and 
checked for necessary corrective maintenance. The Agent may 
waive the annual system evaluation fee during years when the 
field evaluation work is not performedf.:l~ 

(2/ Operation and maintenance requirements for sand filters serving 
Commercial facilities shall be !jPecified in a WPCF permit issued 
pursuant to OAR 340-71-162 of this Division. 

(3/ Operation and Maintenance Standards for all sand filters. The 
owner/purchaser of a sand filter system shall assume the continuous 
responsibility to preserve the installation as near as practical in its "as 
built" state. This responsibility includes the control or erosion of any 
"mound, .. the control and removal of large perennial plants, the fencing 
out of livestock and the control of burrowing animals. 

340-71-315 TILE DEWATERING SYSTEM 

( 1) General conditions for approval. On-site system construction permits 
may be issued by the Agent for tile dewatering systems provided the 
following requirements can be met: 

(a) The site has a natural outlet that will allow a field tile installed on 
a proper grade around the proposed absorption facility to daylight 
above annual high water; 

(b) Soils must be silty clay loam or coarser textured and be drainable, 
with a minimum effective soil depth of at least thirty (30) inches 
in soils with temporary groundwater, and at least seventy-two 
(72) inches in soils with permanent groundwater; 

(c) Slope does not exceed three (3) percent; 

(d) All other requirements for the system, except depth to 
groundwater, can be met. However, after the field collection 
drainage tile is installed, the groundwater levels shall conform to 
the requirements of OAR 340-71-220[JJfRHor 340-71-290(3). 

(2) Construction Requirements: 
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(a) Field collection drainage tile shall be installed on a uniform grade 
of two-tenths to four-tenths (0.2-0.4) feet of fall per one hundred 
(100) feet, and either: 

(A) A minimum of thirty-six (36) inches deep in soils with 
temporary groundwater; or 
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(B) A minimum of sixty-six (66) inches deep in soils with 
permanent groundwater. 

(b) Maximum drainage tile spacing shall be seventy (70) feet center 
to center; 

(c) Minimum horizontal separation distance between the drainage 
tile and absorption facility shall be twenty (20) feet; 

(d) Field collection drainage tile shall be rigid smooth wall perforated 
pipe, or other approved pipe material accepted by the Agent, with 
a minimum diameter of four (4) inches; 

(e) Field collection drainage tile shall be enveloped in clean filter 
material to within thirty (30) inches of the soil surface in soils 
with permanent groundwater, or to within twelve (12) inches of 
the soil surface in soils with temporary groundwater. fFi/teF 
matel'fa/J Drain media shall be covered with filter fabric, treated 
building paper or other nondegradable material approved by the 
Agent; 

(f) Outlet tile shall be rigid smooth wall solid PVC pipe, meeting or 
exceeding ASTM Standard 0-3034, with a minimum diameter of 
four (4) inches. {The outlet encl shaU he proteetecl by a sho.-t 
seetftm of Seheduie 80 P'R: tJf' ABS or meta! pipe, and a flap 
gate o.· g;!!! ttJ eNB.'Elde rodents.] A flap gate or rodent guard may 
be required by the Agent: 

(g) A silt trap with a twelve (12) {thi.-ty (3011 inch minimum diameter 
shall be installed between the field collection drainage tile and the 
outlet pipe unless otherwise authorized by the Department. The 
bottom of the silt trap shall be a minimum twelve (12) inches 
below the invert of the drainage pipe outlet; 

(h) The discharge pipe and tile drainage system are integral parts of 
the system, but do not need to meet setback requirements to 
property lines, wells, streams, lakes, ponds or other surface 
{water bodies] waterbodies; 

(i) The Agent has the discretion of requiring demonstration that a 
proposed tile dewatering site can be drained prior to issuing a 
Construction-Installation permit; 

(j) The absorption facility shall use equal or pressurized distribution. 
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340-71-320 SPLIT WASTE [SYSTEMS} METHOD 

[(1) Far the pwpase at these mles: 

(a) "Split v.taste system" means a system v.there "h!aei< waste" 
sewage and "gray wate.•" sewage from the same dv;el/ing er 
h1o1i!tling are tlispased at by sepa.<ate methads. 

lb) "B!ael< waste" means h1o1man body wastes inehHJfng feees, llliRe, 
ether eJft.<aneof/S sflhstanees of body odgfn and toilet paper. 

(e) "Gf'ay water" means hof!Sehe!ti sewage athe.· than "h/aek 
wastes", sooh as hath v.tater, kitehen waste v.tate.· and laood.·y 
wastes.] 

Criteria for Approval. In!! split waste method, {systems} wastes may be 
disposed of as follows: 

ill Black wastes may be disposed of by the use of State Building Codes 
Division {Department of Gemmeroe} approved nonwater-carried 
plumbing units such as recirculating oil flush toilets or compost toi
letsf;J, 

Gray water may be disposed of by discharge to: 

fEJ_ An existing on-site system which is not failing; or 

fl!1 A new on-site system with a soil absorption facility two-thirds 
(2/3) normal size. A full size initial disposal area and replacement 
disposal area of equal size are required; or 

/.Ql A public sewerage system. 

340-71-325 GRAY WATER WASTE DISPOSAL SUMPS [(Diag:'ams 14and161} 

[{1) FIK the pwpose at these mies "gray v1-ate.• waste d.'spasa! s1o1mp" 
means a series at reeeptaeles designed to reee.'ve hand eanied g.<ay 
water fer tlisposaiinto the sail.} 

ill Criteria for Approval: 

(a) Hand-carried gray water may be disposed of in gray water waste 
disposal sumps which serve facilities including but not limited to 
{sooh as} recreation parks, camp sites, {seasana! dwelffngs,J or 
construction sites where the projected daily gray water flow does 
not exceed ten ( 10) gallons per unit. Gray water or other sewage 
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shall not be piped to the gray water waste disposal sump. Where 
projected daily sewage flow exceeds ten (10) gallons per unit, 
gray water shall be disposed of in facilities meeting requirements 
of OAR 340-71-320(2)f(b)J; 

(b) Gray water sumps may be used only where soil conditions are 
approved for such use by the Agentf./~ 

(c) Up to four (4) gray water waste disposal sumps may be 
constructed on the same property and at the same time for 
each construction-installation permit issued. 

!21. In campgrounds or other public use areas, gray water waste disposal 
sumps shall be identified as "sink waste disposal" by placard or sign in 
letters not less than three (3) inches in height and in a color contrasting 
with the background. 

340-71-330 NONWATER-CARRIED FACILITIES 

H1) Fm the pu.-pese et these ."flies: 

fa) "Nenv.-ate.• earded v.-aste disposal faeility" means any toHet 
faei!ity wh!eh has no direet v.-atef' eenneetlen, fne!uding pit 
pFivies, va«lt PR•'ie& andpertable toilets. 

fb) "P;ivy" means a struetu.·e used fer disposal of human waste 
without the aid of wate:o. # eens.'-sts et a she#e.• built above a pit 
Bl' vault fn the ground into whfeh human v.<aste fa!!s. 

fe) "Pe.<lah!e toilet" means any self eentained ehemiea! toilet faeility 
that is hBused within a pe."fable toilet shelter, and ineJudes but is 
net limited to eenstruetien type ehemieat tef!ets.J 

ill No person shall cause or allow the installation or use of a 
nonwater-carried waste disposal facility without prior written approval 
from the Agent. 

EXCEPTIONS: 

-1- Temporary use pit privies used on farms for farm labor shall be 
exempt from approval requirements. 

-2- A Sewage Disposal Service business licensed pursuant to OAR 
340-71-600 may install portable toilets without written approval 
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of the Agent, providing all other requirements of this rule except 
Table 8 setbacks are met. 

f2J. Non-water carried waste disposal facilities may be approved for 
temporary or limited use areas, including but not limited to [sueh as] 
recreation parks, camp sites, {seasena! dv.1emngs,] farm labor camps, or 
construction sites, provided all liquid wastes can be handled in a 
manner to prevent a public health hazard and to protect public waters, 
provided further that the separation distances in Table 8 can be met. 

EXCEPTION: The use of portable toilets shall not be allowed for 
seasonal dwellings. 

Construction. Nonwater-carried waste disposal facilities shall be 
constructed in accordance with requirements contained in OAR 
340-73-065 through 340-73-075. 

&:1. Maintenance. Nonwater-carried waste disposal facilities shall be 
maintained to prevent health hazards and pollution of public waters. 

fJi1 General. No water-carried sewage shall be placed in nonwater-carried 
waste disposal facilities. Contents of nonwater-carried waste disposal 
facilities shall not be discharged into storm sewers, on the surface of 
the ground or into public waters. 

f§1. Pit Privy: 

fZ1 

(a) Unsealed earth pit type privies may be approved where the 
highest level attained by groundwater shall not be closer than four 
(4) feet to the bottom of the privy pit; 

(b) The privy shall be constructed to prevent surface water from 
running into the pit; 

(c) When the pit becomes filled to within sixteen (16) inches of the 
ground surface, a new pit shall be excavated and the old pit shall 
be backfilled with at least two (2) feet of earth. 

No person shall cause or allow the installation or use of a portable toilet 
unless the pumping or cleaning of the portable toilet is covered by a 
valid and effective contract with a person licensed pursuant to ORS 
454.695. Each portable toilet shall display the business name of the 
sewage disposal service that is responsible for servicing it. 
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340-71-335 CESSPOOLS AND SEEPAGE PITS {(Diagrams 16 and 17}] 

[(1) Per the puqJOse of these rules: 

(a-} "(;esspee!" means a lined pit vlhieh .-eeeives raw sewage, a/fews 
separation of so/ids and liquids, .-etains the solids and aHews 
liquids to seep into the surrounding soi! through pederat!ens in 
the lin!ng. 

(b} "Seepage Pit" means a "eesspee!" whieh has a treatment fae!l.'ty 
sueh as a septie tank ahead of it.} 

f1l Except as provided in OAR 340-71-401 , construction of new cesspool 
sewage disposal systems in Oregon is prohibited. 

f2J. Seepage pit sewage disposal systems may be used only to serve 
existing sewage loads and replace existing failing seepage pit and 
cesspool systems on lots that are inadequate in size to accommodate a 
standard system or other alternative on-site sewage systems. A 
construction-installation permit allowing replacement of the failing 
system shall not be issued if a sewerage system is both legally and 
physically available, as described in OAR 340-71-160(5)(f). 

@1 Construction Requirements: 
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(a) Each seepage pit shall be installed in a location to facilitate future 
connection to a sewerage system when such facilities become 
available; 

(bl Maximum depth of seepage pits shall be thirty-five (35) feet 
below ground surface; 

(c) The seepage pit depth shall terminate at least four (4) feet above 
the water tableji:l 

{(d) Other standards far seepage pit eORSt:vetien are as shewn in 
diag.-ams 16 and 17.J 

Notwithstanding the permit duration specified in OAR 340-71-160(9), a 
permit issued pursuant to this rule may be effective for a period of less 
than one (1) year from the date of .issue if specified by the Agent. 
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340-71-340 HOLDING TANKS 

{(1} ."&the plHpese et these rules "He.'ding Tank" means a w-atertjght 
reeeptae!e designed te reeefve and ste.<e sew-age te faei!itate clispesa! at 
anethe;- !eeatfen.} 

ill Criteria for Approval. A holding tank requires a WPCF Permit. A WPCF 
permit for a holding tank [!nsta!l-atfoo pevmits} may be authorized 
[issued} by the Agent for holding tanks on sites that meet all the 
following conditions: 
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(a) Permanent Use: 

(A) The site cannot be approved [is net ap1n-eL'iibie] for 
installation of a standard subsurface system; and 

(B) No community or area-wide sewerage system is available 
or expected to be available within five (5) years; and 

(C) The tank is intended to serve a small industrial or 
commercial building, or an occasional use facility such as 
a county fair or a rodeo; and 

(D) Unless otherwise allowed by the Department, the 
projected daily sewage flow is not more than two hundred 
(200) gallons; and 

(E) Setbacks as required for septic tanks can be met. 

(b) Temporary Use: 

(A) 

[JB) 

In an area under the control of a city or other legal entity 
authorized to construct, operate, and maintain a 
community or area-wide sewerage system, a holding tank 
may be installed provided the application for permit 
includes a copy of a legal commitment from the legal 
entity that within five (5) years from the date of the 
application the legal entity will extend to the property 
covered by the application a community or area-wide 
sewerage system meeting the requirements of the 
Commission, and provided further that the proposed 
holding tank will otherwise comply with the requirements 
of these rules; or 

!nstaUatlen et an appmved en sfte system has been 
delayed by weathev eenditiens; et'} 
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The tank is to serve a temporary construction site. 

al General: 

(a) No building may be served by more than one (1) holding tank; 

(b) A single tax lot may be served by no more than one ( 1) holding 
tank unless the holding tanks are under control of a municipality 
as defined in {-ORS 464.310(3)} Oregon Revised Statutes; 

@}_ Design and Construction Requirements: 

(a) Plans and specifications for each holding tank proposed to be 
installed shall be submitted to the Agent for review and approval; 

(b) Each tank shall have a minimum liquid capacity of fifteen hundred 
( 1,500) gallons; 

(c) Each tank shall: 

(A) Comply with standards for septic tanks contained in OAR 
340-73-025 {;md 34() 73 ()3()}; 

(B) Be located and designed to facilitate removal of contents 
by pumping; 

(C) Be equipped with both an audible and visual alarm, placed 
in a location acceptable to the Agent, to indicate when the 
tank is seventy-five (75) percent full. The audible alarm 
only may be user cancelable; 

(D) Have no overflow vent at an elevation lower than the 
overflow level of the lowest fixture served; 

(E) Be designed for antibuoyancy if test hole examination or 
other observations indicate seasonally high groundwater 
may float the tank when empty. 

&:1 Special Requirements. The application for {;m instaUatien} permit shall 
contain: 
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(a) A copy of a contract with a licensed sewage disposal service 
company which shows the tank will be pumped periodically, at 
regular intervals or as needed, and the contents disposed of in a 
manner and at a facility approved by the Department; 
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(b) Evidence that the owner or operator of the proposed disposal 
facility will accept the pumpings for treatment and disposallf}c 

{(e} A reefJf'd of pumping dates and amounts pumped shat/ he 
mafntained hy beth the t.<eatment faei/ity owner and the sewage 
disposal serviee, and upon .<e(fllest, made avai.'ah!e to the Agent.] 

f.§1. Inspection Requirements. Each holding tank [insta!!ed undev this rule, 
and these tan.ts instaUed under (}AR 310 71 037{3)] may be inspected 
annually. An faltemative system evaluation fee} annual compliance 
determination fee in accordance with the fee schedule in OAR 340-71-
140 shall be charged [fer eaeh annual inspeetfen]. 

340-71-345 AEROBIC SYSTEMS 

[(1) Fe.· the pwpese of these f'u!es: 

(a) "Aerahie Sewage -r.·eatment Faei/ity" means a sewage Ueatment 
p.'ant whieh inee.•pe.-ates a means efintrodueing air (ex-ygen) into 
the sewage so as to provlde ae."Bh!e hieehemiea! stah!l&atien 
durlng a detentien peded. 

(b) "Meehan/ea! (}xfdatiBR Sewage "freatment Faeility" means an 
aerohie sev.TJge t.-eatment faeility. 

f1l Criteria for Approval. Aerobic sewage treatment facilities may be 
approved for a construction-installation permit provided all the following 
criteria are met: 

(a) The facility to be served is a single family dwelling; [daily sewage 
flew to he treated is Jess than #ve thousand (600()} gallens;} 

(b) Wastewater strength does not exceed the maximum limits for 
residential strength wastewater; 

{!;1 The aerobic sewage treatment facility (plant) is part of an 
approved on-site sewage disposal system; 

fs!l The plant has been tested pursuant to the current version of the 
National Sanitation Foundation (NSF) Standard No. 40, relating to 
Individual Aerobic Wastewater Treatment Plants, and been found 
to conform with Class I or Class II and other requirements of the 
standard. In lieu of NSF testing, the Department may accept 
testing by another agency which it considers to be equivalent; 
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~ The property owner records in the county land title records, in a 
form approved by the Department, an easement and a covenant 
in favor of the State of Oregon: 

(A) Allowing its officers, agents, employees and 
representatives to enter and inspect, including by 
excavation, the aerobic sewage treatment facility; and 

(B) Acknowledging that proper operation and maintenance of 
the plant is essential to prevent failure of the entire 
on-site sewage disposal system; and 

(C) Agreeing for himself and his heirs, successors and 
assigns, to hold harmless, indemnify and defend the State 
of Oregon, its officers, representatives, employees and 
agents for any and all loss and damage caused by 
installation or operation of the system; and 

(D) Agreeing not to put the land to any conflicting use. 

f2l The plant shall: 
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(a) Have a visual and audible alarm, placed at a location acceptable 
to the Agent, which are activated upon an electrical or 
mechanical malfunction; 

(b) Have a minimum rated hydraulic capacity equal to the daily 
sewage flow or five hundred (500) gallons per day, whichever is 
greater; 

(c) Have aeration and settling compartments constructed of durable 
material not subject to excessive corrosion or decay; 

(d) Have raw sewage screening or its equivalent; 

(e) Have provisions to prevent surging of flow through the aeration 
and settling compartments; 

(f) Have access to each compartment for inspection and 
maintenance; 

(g) Have provisions for convenient removal of solids; 

(h) Be designed to prevent: 

(A) Short circuiting of flow; 
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(8) Deposition of sludge in the aeration compartment; 

(C) Excessive accumulation of scum in the settling 
compartment; 

(DJ The passage of untreated sewage into the disposal field if 
the plant malfunctions. 

W Disposal Field Sizing. Disposal fields serving systems employing 
aerobic sewage treatment facilities shall be sized according to Tables 4 
and 5 of these rules. Where a NSF Class I plant is installed, the linear 
footage of disposal trench installed may be reduced by twenty (20) 
percent, provided a full sized standard system replacement area is 
available. 

f!!:1. Operation and Maintenance: 

(a) The supply of parts must by locally available for the expected life 
of the unit; 

(b) The supplier of the plant shall be responsible for providing 
operation training to the owner; 

(c) The supplier of the plant shall provide the owner with an 
operation and maintenance (0 & M) manual for the specific plant 
installed; 

(d) The owner shall remove excess solids from the plant at least once 
per year, or more frequently if recommended by the 0 & M 
manual. 

fJi1 Inspection Requirements. Each aerobic sewage treatment facility 
installed under this rule shall be inspected by the Agent at least once 
per year (See OAR 340-71-260f211.J.'4HaJJ.] 

(6) Aerobic svstems which serve commercial facilities, or which do not 
meet the above requirements shall be permitted only by WPCF Permit. 
Operation and maintenance requirements shall be established in the 
permit. 

[340 71 360 lOWFlllSH TOlllicTS 

Permits issued fur fnstallatfen ef an en site system shall allew a reduetien ef twent~· five 
f2fi.) pe.-eent in the seepage area provided: 
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(1) The single family dwelling 9f' efHRl'Rereia! faeifity utilizes tv.HJ (2) (fflMts 

Bl' Jess Jew veJume flush tei!ets apJNBved hy the State DepMtment ef 
Cemmeree;and 

(2) A tun sized iR!tlat and .<ep.'aeement d.-a!nfie!d a.·ea is avai!ah.'e.] 

{340 71 366 GRAVE! l.ESS DJS.O-OSA! TRENCH SYSTEMS 

(1) G."ilveJ less disposal treneh s)•stems may he permitted en any site 
prnvk/ing: 

(a) The site fully eemp.'fos with the edteda fsl' iRstaJ.'atioo et a 
standard Sflhsudaee sewage disposal S)'Stem, as klentified in 
OAR 340 71 220(2); and 

(h) The site has sandy team, leamy sand, Bl' sand sell textures; and 

{e) tt sel'ves a single family d1t.1elling. 

(2) Dist.-fhutfoo pipes ts/' gfavel Jess disposal treneh systems shaJ.1 eenfMm 
te the RH/uirements in OAR 340 73 060(2){f}. 

(3) G."ilve.1 less disposal treneh systems shaH he eoostrneted pul'suant te 
the standa:ds identified in OAR 340 71 220. 
EXCEPTIONS: 

a The hettem t.-eneh 1t.1idth shafl net he Jess than eighteen 
(18} inehes 1t.1kle; and 

h The fJfBVisfBRS et ()AR 340 71 220(8)(e}, (f}, and (g) are 
not app!feah.'e.} 

340-71-400 GEOGRAPHIC AREA SPECIAL CONSIDERATIONS. 

(1) River Road - Santa Clara Area, Lane County: 
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(a) Within the areas set forth in subsection (b) of this section the 
Agent may issue either construction permits for new subsurface 
sewage disposal systems or favorable reports of evaluation of site 
suitability to construct systems under the following 
circumstances: 

(A) The system complies with all rules in effect at the time the 
permit is issued; and 
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(B) The system will not in itself contribute, or in combination 
with other new sources after April 18, 1 980, contribute 
more than sixteen and seven-tenths (16.7) pounds 
nitrate-nitrogen per acre per year to the local groundwater. 
The applicant shall assure compliance with this condition 
by showing his ownership or control of adequate land 
through easements or equivalent. 

(b) Subsection (a) of this section shall apply to all of the following 
area generally known as River Road - Santa Clara, and defined 
by the boundary submitted by the Board of County 
Commissioners for Lane County, which is bounded on the south 
by the City of Eugene, on the west by the Southern Pacific 
Railroad, on the north by Beacon Drive, and on the east by the 
Willamette River, and containing all or portions of T1 6S, R4W, 
Sections 33, 34, 35, 36; T17S, R4W, Sections 1, 2, 3, 4, 10, 
11, 12, 13, 14, 15, 22, 23, 24, 25; and T1 7S, R 1 E, Sections 6, 
7, 18, Willamette Meridian; 

(c) This rule is subject to modification or repeal by the Commission 
on an area-by-area basis upon petition by the appropriate local 
agency or agencies. Such petition either shall provide reasonable 
evidence that development using subsurface sewage disposal 
systems will not cause unacceptable degradation of groundwater 
quality or surface water quality or shall provide equally adequate 
evidence that degradation of groundwater or surface water quality 
will not occur as a result of such modification or repeal; 

(d) Subsections (a) and (b) of this section shall not apply to any 
construction permit application based on a favorable report of 
evaluation of site suitability issued by the Agent pursuant to ORS 
454. 755(1 )(b), where such report was issued prior to the 
effective date of this rule. 

(2) General North Florence Aquifer, North Florence Dunal Aquifer Area, 
Lane County: 
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(a) Within the area set forth in subsection (2)(b) of this rule, the 
agent may issue construction permits for new on-site sewage 
disposal systems or favorable reports of evaluation of site 
suitability to construct individual or community on-site sewage 
disposal systems under the following circumstances: 

(A) The lot and proposed system shall comply with all rules in 
effect at the time the permit or favorable report of site 
suitability is issued; or 
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(B) The lot and proposed system complies with paragraph 
2(a)(A) of this rule, except for the projected daily sewage 
loading rates, and the system in combination with all other 
previously approved systems owned or legally controlled 
by the applicant shall be projected by the Department to 
contribute to the local groundwater not more than fifty
eight (58) pounds nitrate-nitrogen N03-N per year per acre 
owned or controlled by the applicant. 

(b) Subsection (2)(a) of this rule shall apply to all of the following 
area hereby known as the General North Florence Aquifer of the 
North Florence Dunal Area and is defined by the hydrologic 
boundaries identified in the June 1982, 208 North Florence Dunal 
Aquifer Study, which is the area bounded on the west by the 
Pacific Ocean; on the southwest and south by the Siuslaw River; 
on the east by the North Fork of the Siuslaw River and the ridge 
line at the approximate elevation of four hundred (400) feet above 
mean sea level directly east of Munsel Lake, Clear Lake and 
Collard Lake; and on the north by Mercer Lake, Mercer Creek, 
Sutton Lake and Sutton Creek; and containing all or portions of 
T17S, R12W, Sections 27, 28, 33, 34, 35, 36, and T1 SS, 
T12W,sections 1, 2, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 22, 
23, 24, 25, 26, 27; W.M., Lane County, except that portion 
defined as the Clear Lake Watershed more particularly described 
by OAR 340-71-460(6)(f). 

(3) Lands Overlaying the Alsea Dunal Aquifer: 
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(a) Within the area set forth in subsection (3)(c) of this rule, the 
Agent may issue a construction permit for a new on-site sewage 
disposal system or a favorable report of evaluation of site 
suitability to construct a single on-site system on lots that were 
lots of record prior to January 1 , 1981 ; or on lots in partitions or 
subdivisions that have received preliminary planning, zoning, and 
on-site sewage disposal approval prior to January 1, 1981, 
providing one of the following can be met; 

(A) 

(B) 

At the time the permit or favorable report of site suitability 
is issued the lot complies with OAR 340-71-100 through 
340-71-360 {36()} and OAR 340-71-41 O through 340-
71-520; or 

The lot is found through site evaluation not to comply 
with OAR 340-71-100 through 340-71-360{36()} and 
OAR 340-71-41 Othrough 340-71-520, but does meet all 
of the following conditions when a pressurized seepage 
bed is utilized: 
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(i) Groundwater levels shall not be closer than four (4) 
feet from the ground surface or closer than three 
(3) feet from the bottom of the seepage bed; 

(ii) The seepage bed shall be constructed in 
accordance with OAR 340-71-275(4) and (5); 

(iii) The seepage bed shall be sized on the basis of two 
hundred (200) square feet of bottom area per one 
hundred fifty ( 150) gallons projected daily sewage 
flow; 

(iv) Projected daily sewage flows shall be limited to 
not more than three hundred seventy-five (375) 
gallons per lot, except those lots which have a 
certificate of favorable site evaluation which 
provides for a larger flow; 

(v) All setbacks identified in Table 1 can be met, 
except that lots of record prior to May 1, 1973, 
shall maintain a minimum fifty (50) feet separation 
to surface public waters; 

(vi) Sufficient area exists on the lot to install a seepage 
bed and a replacement seepage bed. The area 
reserved for replacement may be waived pursuant 
to the exception in OAR 340-71-150(4)(a)(B). 

(Cl The lot is found through site evaluation not to comply with 
OAR 340-71-1 OOthrough 340-71-360 {3!ii()J and OAR 
340-71-410 through 340-71-520, but does meet all of the 
following conditions when a conventional sand filter 
without a bottom is utilized: 

(i) 

(ii) 

(iii) 

Groundwater levels shall not be closer than one ( 1) 
foot from the ground surface and not closer than 
one ( 1) foot from the bottom of the sand filter; 

Sewage flows shall be limited to not more than 
three hundred seventy-five (375) gallons per day 
per lot, except those lots which have a certificate 
of favorable site evaluation which provides for a 
larger flow; 

The sand filter shall be sized at one ( 1) square foot 
of bottom area for each gallon of projected daily 
sewage flow; 
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(iv) The conventional sand filter without a bottom shall 
be constructed in accordance with OAR 
340-71-295(3); 

(v) All setbacks identified in Table 1 can be met, 
except that lots of record prior to May 1, 1 973, 
shall maintain a minimum fifty (50) feet separation 
to surface public waters; 

(vi) Sufficient area exists on the lot to install a 
bottomless conventional sand filter and a 
replacement bottomless conventional sand filter. 
The area for replacement may be waived pursuant 
to the exception contained in OAR 
340-71-150(4)(a)(B). 

(b) Within the area set forth in subsection (3)(c) of this rule, for lots 
created on or after January 1 , 1981, and/or when the on-site 
system will serve a commercial facility, the Agent may issue a 
construction permit for a new on-site sewage disposal system or 
a favorable report of evaluation of site suitability if it is 
determined that all rules of the Commission can be met; 

(c) The Alsea Dunal Aquifer is defined as all the land bounded on the 
East by Highway 101, the Pacific Ocean on the West, and from 
Driftwood Beach Wayside South to the southern tip of the Alsea 
Bay Spit; 

(d) If the results of groundwater monitoring in the Alsea Dunal 
Aquifer indicate unacceptable levels of degradation or if it appears 
necessary or desirable to pursue development of the aquifer as a 
source of drinking water, sewage collection and off-site treatment 
and disposal facilities shall be installed unless further study 
demonstrates that such facilities are not necessary or effective to 
protect the beneficial use. 

(4) Christmas Valley Townsite, Lake County: 
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(a) Within the area set forth in subsection (4)(b) of this rule, the 
agent may consider the shallow groundwater table, if present, in 
the same manner as a temporary water table when preparing 
and/or issuing site evaluation reports and construction-installation 
permits; 

(b) The Christmas Valley Townsite is defined as all land within the 
Christmas Valley Townsite plat located within Sections 9, 10, 11, 
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14, 15 and 16 of Township 27 South, Range 17 East, Willamette 
Meridian, in Lake County. 

(5) Clatsop Plains Aquifer, Clatsop County: 
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The Clatsop Plains Groundwater Protection Plan, prepared by R.W. Beck 
and Associates and adopted by Clatsop County, provides a basis for 
continued use of on-site sewage disposal systems while protecting the 
quality of groundwater for future water supplies. For the plan to be 
successful, the following components must be accomplished: 

(a) By not later than January 1, 1983, Clatsop County shall identify 
and set aside aquifer reserve areas for future water supply 
development containing a minimum of two and one half (2-1 /2) 
square miles. The reserve areas shall be controlled so that the 
potential for groundwater contamination from nitrogen and other 
possible pollutants is kept to a minimum; 

(b) The Agent may issue construction installation permits for new 
on-site sewage disposal systems or favorable reports of site 
evaluation to construct on-site systems, within the area generally 
known as the Clatsop Plains, which is bounded by the Columbia 
River to the North; the Pacific Ocean to the west; the Necanicum 
River, Neawanna Creek, and County Road 157 on the south; and 
the Carnahan Ditch-Skipanon River and the foothills of the Coast 
Range to the east, providing: 

(A) The lot or parcel was created in compliance with the 
appropriate comprehensive plan for Gearhart (adopted by 
County Ordinance 80-3), Seaside (adopted by County 
Ordinance 80-10), Warrenton (adopted by County 
Ordinance 82-15), or the Clatsop County plan adopted 
through Ordinance No. 79-1 O; and either 

(B) The lot or parcel does not violate any rule of this Division; 
or 

(C) Lot or parcel does not violate the Department's Water 
Quality Management Plan or any rule of this Division, 
except the projected maximum sewage loading rate would 
exceed the ratio of four hundred fifty (450) gallons per 
one-half ( 1 /2) acre per day. The on-site system shall be 
either a sand filter system or a pressurized distribution 
system with a design sewage flow not to exceed four 
hundred fifty (450) gallons per day; or 
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(D) The Department may approve the use of standard on-site 
systems to serve single family dwellings within planned 
developments or clustered-lot subdivisions providing: 

(i) The planned development or clustered-lot 
subdivision is not located within Gearhart, Seaside, 
Warrenton, or their urban growth boundaries; and 

(ii) The lots do not violate any rule of this Division, 
except the projected maximum sewage loading rate 
may exceed the ratio of four hundred fifty (450) 
gallons per acre per day; and 

(iii) The Department is provided satisfactory evidence 
through a detailed groundwater study that the use 
of standard systems will not constitute a greater 
threat to groundwater quality than would occur 
with the use of sand filter systems or pressurized 
distribution systems. 

(6) Within areas east of the Cascade Range where the annual precipitation 
does not exceed twenty (20) inches, and after evaluating the site, the 
Agent may issue a construction-installation permit authorizing 
installation of a standard system to serve a single family dwelling, 
provided the requirements in subsections (6)(a) and (b) of this rule are 
met: 
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(a) Minimum Site Criteria: 

(b) 

(A) The property is ten (10) [tv.<enty f2{)}} acres or larger in 
size. The minimum parcel size considered under this rule 
is designated by the County, but in no event shall it be 
less than ten (10) acres; [v.t!th p!BRRing .•estFietfrms that 
prohibit divisiDR of the P•"6PeFf)' into pa;eels eORtaiRiRg 
less than twenty f20) aeres; 

(B) The prope.<fy is not within an I.khan G.<ewth Beunda.•y;} 

The slope gradient does not exceed thirty (30) percent; 

The soils are diggable with a backhoe to a depth of at 
least twenty-four (24) inches; 

The site is found to comply with the provisions of OAR 
340-71-220ll.iff2H(b,e, f ,g,h, and i). 

Minimum Construction Requirements: 
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(Al The system shall contain not less than two hundred 
twenty-five (225) linear feet of disposal trench for 
projected sewage flows not exceeding four hundred fifty 
(450) gallons per day. Larger sewage flows shall be sized 
on the basis of seventy-five (75) linear feet per each one 
hundred fifty (150) gallons of projected flow; 

(8) The system shall be constructed and backfilled in 
compliance with OAR 340-71-220: sections @l,_ (4), 1.§j,_ 
m { ~}and], (8), (9), (10), and (111 [ (12.)] of this rule. 

(c) At the discretion and request of the owner or the owner's 
authorized representative, a single application may be submitted 
to the Agent for both a site evaluation report and a 
construction-installation permit. The application would include 
the sum of the fees for both activities, pursuant to OAR 
340-71-140( 1 )(a)(A) and OAR 340-71-140( 1 )(b)(A){flf(iii)J, as 
well as the following: 

(A) Favorable land use compatibility statement from the 
appropriate land use authority signifying that the proposed 
land use is compatible with the Land Conservation and 
Development Commission acknowledged comprehensive 
plan or complies with the statewide planning goals; 

(8) Property development plan acceptable to the Agent 
showing the location of existing and proposed 
improvements, including the locations of the dwelling and 
sewage disposal system; 

(C) All other exhibits the Agent finds are necessary to 
complete the application. 

(d) The Agent may waive the pre-cover inspection for a system 
installed pursuant to this section, provided the system installer 
{eertlfies in writing that the system v..as installed in aeeerdanee 
with the pennit plans and eenditfeRS.] submits the following 
information to the Agent at the time construction of the system is 
complete: 

(Ai A detailed and accurate as-built plan of the constructed 
system; and 

(8) A list of all material used in the construction of the 
system; and 
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(CJ A written certification (on a form acceptable to the 
Department) that the construction was in accordance with 
the permit and rules of the Commission. 

(7/ Within areas east of the Cascade Range where the annual precipitation 
does not exceed twenty (20) inches, the Agent may issue a 
construction-installation permit authorizing installation of a standard 
system to serve a single family dwelling. provided the requirements in 
subsections (7){a) and (b) of this rule are met. The Agent may waive 
the site evaluation for a single family dwelling provided: 
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(a) Minimum Site Criteria: 

(A) The property is eighty (80) acres or larger in size. The 
minimum parcel size considered under this rule is 
designated by the County, but in no event shall it be less 
than eighty (80) acres; 

(8) The separation distance between the proposed on-site 
system and the nearest dwelling, other than that being 
served by the proposed system, is at least one-quarter 
mile; 

(CJ The nearest property line to the proposed system is at 
least 100 feet, the nearest domestic water source is at 
least 200 feet, and the nearest surface public water is at 
least 200 feet; and 

(DJ In the opinion of the Agent, sufficient topographical and 
soils information, including but not limited to slope, terrain, 
landform, and rock outcrops, is submitted with the 
application to determine the property can be approved for 
on-site sewage disposal in conformance with the purpose 
of these rules as stated in OAR 340-71-110. 

(b) Minimum Construction Requirements: 

(AJ Sizing requirements of Tables 4 and 5 shall be followed as 
closely as possible. In any case, the system shall contain 
not less than two hundred twenty-five (225) linear feet of 
disposal trench for projected sewage flows not exceeding 
four hundred fifty (4501 gallons per day. Larger sewage 
flows shall be sized on the basis of seventy-five (75) linear 
feet per each one hundred fifty (150) gallons of projected 
flow; 
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(8) The system shall be constructed and backfilled as closely 
as possible to the requirements contained in OAR 340-71-
220. 

(c) At the request of the owner or the owner's authorized 
representative, a single application may be submitted to the 
Agent for both a site evaluation report and a construction
installation permit. The application would include the fee for a 
site evaluation, pursuant to OAR 340-71-140, as well as the 
following: 

(A) Favorable land use compatibility statement from the 
appropriate land use authority signifving that the proposed 
land use is compatible with the Land Conservation and 
Development Commission acknowledged comprehensive 
plan or complies with the statewide planning goals; 

(8) Property development plan acceptable to the Agent 
showing the location of existing and proposed 
improvements, including the locations of the dwelling and 
sewage disposal system; 

(CJ All other exhibits the Agent finds are necessarv to 
complete the application; 

(DJ If the decision is made to waive the site evaluation, the 
fee will be transferred to the permit. 

(d) The Agent may waive the pre-cover inspection for a system 
installed pursuant to this section. provided the system installer 
submits the following information to the Agent at the time 
construction of the system is complete: 

(A) A detailed and accurate as-built plan of the constructed 
system; and 

(8) A list of all material used in the construction of the 
system; and 

(CJ A written certification (on a form acceptable to the 
Department) that the construction was in accordance with 
the permit and rules of the Commission. 

(e) The conditions for OAR 340-71-400(7) shall be set forth in an 
addendum to the memorandum of agreement (contract) between 
the County and the Department. 
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340-71-401 MID-MULTNOMAH COUNTY, CESSPOOL AND SEEPAGE PIT USE. 

(1) This rule shall be applicable only within the area defined in Appendix B 
of the document entitled Evaluation of Hearing Record for Proposal to 
Declare a Threat to Drinking Water in a Specifically Defined Area of 
Mid-Multnomah County pursuant to ORS 454.275 et seq., February 6, 
1986. 

(2) Favorable site evaluation reports and new construction-installation 
permits for cesspool and seepage pit sewage disposal systems may be 
issued within the area defined in section ( 1) of this rule, provided all of 
the following conditions are met: 

OAR71 
MW\WH5774.5A 

(a) Construction of sewers and connection thereto is on schedule as 
defined in the Mid-Multnomah County Sewer Implementation 
Plan, September 1985; 

(b) The total waste load discharged into cesspool and seepage pit 
sewage disposal systems within the affected area at any time 
does not exceed that indicated by the EQC Benchmark Removal 
Rate line in Figure 4-1, of Mid-Multnomah County Sewer 
Implementation Plan, September 1985, based on the assumption 
that fifty-six thousand (56,000) single family dwelling unit 
equivalent cesspool and seepage pit systems existed in the 
affected area at the beginning of 1985; 

(c) Sewers are not available to serve the proposed development. 
Connection to sewers shall be made whenever practicable. 
Connection will be deemed practicable if sewers are physically 
available as defined in OAR 340-71-160(5)(f) unless otherwise 
allowed by the Agent; 

(d) Any land division or subdivision development that involves 
construction of streets shall construct dry sewers at the time of 
development to minimize costs and disruption when connection to 
a sewer becomes possible. If in the judgment of the Agent 
construction of dry sewers is not practicable, the land division or 
subdivision may be approved for cesspools and seepage pits if 
funds in the amount of the cost of the needed dry sewer 
construction is placed in an interest bearing escrow account to be 
applied to construction of the sewers when appropriate under the 
schedule for sewer construction by the local governments; 

(e) Cesspool or seepage pit systems shall not be authorized on any 
lot that is large enough to install a standard or other alternative 
on-site system; 
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If) Site Criteria: 

IA) The permanent water table is sixteen 116) feet or greater 
from the surface; 

IB) Gravelly sand, gravelly loamy sand, or other equally 
porous material occurs in a continuous five 15) foot deep 
stratum within twelve 112) feet of the ground surface; 

IC) A layer that limits effective soil depth does not overlay the 
gravel stratum; 

ID) The site is found to comply with the provisions of OAR 
340-71-220£RHfllle,f, and i). 

13) Construction Requirements: 

14) 

15) 
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la) Each cesspool and seepage pit shall be installed in a location to 
facilitate future connection to a sewerage system when such 
facilities become available; 

lb) Maximum depth of cesspools and seepage pits shall be thirty-five 
135) feet below ground surface; 

lc) The cesspool or seepage pit depth shall terminate at least four 14) 
feet above the water table; 

Id) Cesspool and seepage pit structures shall be of a design to assure 
that collapse or cave-in will not occur. [Diagrams 16 and 17, 
whieh shew seepage pit designs, :-efleet an aeeeptab!e design fer 

eesspe&.'s.] 

(e) The provisions of OAR 340-71-220£RH/1l(i) are met. 

Permits to repair or replace failing cesspool or seepage pit systems may 
be issued if sewers are not available. Connection to sewers shall be 
made whenever practicable. Connection will be deemed practicable if 
sewers are physically available as defined in OAR 340-71-160(5)(f) 
unless otherwise allowed by the Agent. The Agent may exercise 
judgment in determining whether strict compliance with the 
requirements identified in section (3) of this rule are reasonable. 

Notwithstanding the permit duration specified in OAR 340-71-160(9), a 
permit issued pursuant to this rule may be effective for a period of less 
than one 11) year from the date of issue if specified by the Agent. 
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(6) The Agent shall report to the Department of Environmental Quality at 
the end of each calendar year on the number of cesspools and seepage 
pits removed, the number of repair and replacement systems 
authorized, and the number of new interim cesspool and seepage pit 
systems approved through on-site system and WPCF permit issuance. 
The calculated number of single family dwelling unit equivalent 
cesspools remaining in service shall at all times be less than or equal to 
the number derived for that point in time based on fifty-six thousand 
(56,000) units in existence at the beginning of 1985, and the target 
percent removed based on the benchmark removal rate as shown in 
Figure 4-1 of "Mid-Multnomah County Sewer Implementation Plan", 
September 1985. 

(7) For proposed new sewage loads in excess of five thousand (5000) 
gallons per day, applications for site evaluation reports and construction 
permits must be submitted to the Department of Environmental Quality. 
The permits shall be issued pursuant to OAR 340, Divisions 14 and 45 
only after the Agent and the Department concur the provisions of 
subsection (2)(b) of this rule not are violated. 

340-71-410 RURAL AREA CONSIDERA TJON [VARIA!'JCESJ 

I 1) [ 1/arianees} Departure from any standard contained in subsections 
340-71-220H2Hillla) through (h) may be granted by the Agent in 
certain rural zones provided: 

(a) The County designates {and the Depa-.<tment aeeepts} specific 
rural zoning classifications for purposes of this rule; 

(b) The minimum parcel size considered under this rule is designated 
by the County, but in no event shall it be less than ten (10) acres; 

(c) The parcel is an existing parcel that does not have an accessible 
area approvable for a standard on-site system; 

(d) The permit is for an on-site system designed to serve a single 
family dwelling, or for a commercial facility with an equivalent or 
less sewage flow permitted by the zone; 

(e) The on-site sewage disposal system will function in a satisfactory 
manner so as not to create a public health hazard, or cause 
pollution of public waters; 

(f) Requiring strict compliance with the standards contained in 
subsections 340-71-220ff2Hill(a) through (h), would in the 
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judgment of the Agent, be unreasonable, burdensome, or 
impractical due to special physical conditions or cause. 

(2) {7Re esff(/.'tiens fer rural area vaFianees &ha.JI be set fs#h fn an 
addendum ts the memsrandum sf ag.<eement {esntraet) between the 
Csunty and the Depa.-tment.} The Agent has the discretion to approve 
design and construction for either a standard or alternative system. 

340-71-450 EXPERIMENTAL SYSTEMS 

( 1) Policy: Alternative technologies to standard on-site sewage systems 
are needed in areas planned for rural or low density development. It is 
the policy of the Commission to allow the Department to pursue a 
program of experimentation for the purpose of obtaining sufficient data 
for the development of alternative sewage disposal systems, which may 
benefit significant numbers of people within Oregon. 

(2) Permit Required: Without first obtaining a permit from the Department, 
no person shall construct an experimental on-site sewage treatment and 
disposal system. 

(3) Application Procedures: 

(a) Application for experimental systems shall be made on 
Department forms; 

(b) The application shall be complete, signed by the owner and be 
accompanied by the required fee; 

(c) The application shall include detailed system design specifications 
and plans and any additional information the Department 
considers necessary; 

(d) The owner shall agree, in writing, to hold the State of Oregon, its 
officers, employees, and agents harmless of any and all loss and 
damage caused by defective installation or operation of the 
proposed system. 

(4) Criteria For Approval: Sites may be considered for experimental system 
permits where: 

(a) Soils, climate, groundwater, or topographical conditions are 
common enough to benefit large numbers of people; 

(b) A specific acceptable backup alternative is available in the event 
of system failure; 
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(c) For absorption systems, soils in both original and system 
replacement areas are similar; 

(d) Installation of a particular system is necessary to provide 
sufficient data sampling base; 

(e) Zoning, planning, and building requirements allow system 
installation; 

(f) A single family dwelling will be served; 

(g) The system will be used on a continuous basis during the life of 
the test project; 

(h) Resources for monitoring, sample collection, and laboratory 
testing are available; 

(i) Legal and physical access by easement for construction 
inspections and monitoring are available; 

(j) The property owner records a Department approved affidavit 
which notifies prospective property purchasers of the existence of 
an experimental system; 

(k) The parcel size is at least one ( 1) acre. 

(5) Permit Conditions: The system installation permit shall: 

(6) 

(7) 
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(a) Specify method and manner of system installation, operation, and 
maintenance; 

(b) Specify method, manner, and duration of system testing and 
monitoring; 

(c) Identify when and where system is to be inspected; 

(d) Require that permit not be transferable; 

(e) Require system construction and use within one (1) year of permit 
issuance. 

Denial Appeal: The decision of staff to either issue or deny a permit 
may be reviewed by the Director. The Director may affirm or reverse 
the decision. 

Inspection of Installed System: 
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(a) Upon completing construction for each inspection phase required 
under the permit, the permit holder shall notify the Department; 

(b) The Department mav {5hallJ inspect construction to determine 
whether it complies with permit conditions and requirements; 

(c) After system installation is complete and complies with permit 
conditions, a Certificate of Satisfactory Completion shall be 
issued. 

(8) Repair or Replacement of System: If the Department finds the 
operation of the system is unsatisfactory, the owner upon written 
notification, shall promptly repair or modify the system, replace it with 
another acceptable system, or as a last resort, abandon the system. 

(9) System Monitoring: The system shall be monitored by the permittee 
[Department} in accordance with a schedule contained in the permit. 
The Department may also monitor the operation of the system, 
including collection of samples for analvsis. 

340-71-460 MORATORIUM AREAS 

I 1 l 

(2) 

(3) 

(4) 

(5) 

(6) 
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Whenever the Commission finds that construction of subsurface or 
alternative sewage disposal systems should be limited or prohibited in 
an area, it shall issue an order limiting or prohibiting such construction. 

The order shall be issued only after public hearing for which more than 
thirty (30) days' notice is given. 

The order shall be a rule of this division which contains a general 
description of the moratorium area. A more detailed description of the 
area, if needed, shall be an appendix to these rules. 

No permit or site evaluation report shall be issued for construction of a 
new or expanded system which would violate any order of the 
Commission issued pursuant to ORS 454.685. 

Criteria For Establishing Moratoriums: In issuing an order under this 
section the Commission shall consider the factors contained in ORS 
454.685(2). 

Specific Moratorium Areas: Pursuant to ORS 454.685, the Agent shall 
not issue sewage system construction-installation permits or approved 
site evaluation reP,orts within the boundaries of the following areas of 
the state: 
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{fa} Benten Co11nty Kfngsten Heights Sflhdivfsfen; 

(h-) Benten Co11nt)' Kingsten Heights Sflhdivisfen, Pkst Addft!an; 

(ei Benten Ga11nty Pdneeten Heights Sflhdivfsfen; 

(cl) Bentan Co11nty Prineeten Heights Sllhdiv!sfen, Pl•st Additlan; 

(e) l.ane Co11nty Gemm11nfty ef OeNt<H, as follev.ts: 

The area gene."al.'y knaw as OeNte.•, and defined by the Be11nda.·y 
s11bmitted by the Bean/ af Co11nty Cemmfssiene.•s fa.• l.ane, whfeh 
is ba11nded en the na."fheast by WiUamette Highway Na, 68, and 
eentains these p..apeJ'lies sa11thwesterly ef Highway Ne. 68 in the 
fe!!ev.tfng taK assessment maps af l.ane Co11nty: T19S, R 1 W, 
Seetfen 16.2, T19S, R1W, Seet.'sn 16.32, T19S, R1W, Seet.'sn 
16.31, T19S, R111'J, Seetien 16. 42, and T19S, R1W, Seetian 16 
and index leeated tetal.'y v.tfthin l.ane Co11nty. 

{If/ Lane County - Clear Lake Watershed of the North Florence Dunal 
Aquifer Area, as follows: The area hereby known as the Clear 
Lake Watershed of the North Florence Dunal Aquifer Area defined 
by the hydrologic boundaries identified in the June 1982, 208 
North Florence Dunal Aquifer Study which is the area beginning at 
a point known as Tank One, located in Section One, Township 18 
South, Range 1 2 West, of the Willamette Meridian, Lane County, 
Oregon: 
Run thence S. 67° 50' 51.5" E. 97.80ft. to the True Point of 
Beginning; 
Run thence S. 05° 40' 43.0" W. 1960.62 ft. to a point; 
Run thence S. 04° 58' 45.4" W. 1301.91 ft. to a point; 
Run thence S. 52° 44' 01.0" W. 231.21 ft. to a point; 
Run thence S. 15° 20' 45.4" W. 774.62 ft. to a point; 
Run thence S. 31° 44' 14.0" W. 520.89 ft. to a point; 
Run thence S. 00° 24' 43.9" W. 834.02 ft. to a point; 
Run thence S. 07° 49' 01.8" W. 1191.07 ft. to a point; 
Run thence S. 50° 26' 06.3" W. 731.61 ft. to a point; 
Run thence S. 02° 51' 10.5" W. 301.37 ft. to a point; 
Run thence S. 36° 37' 58.2" W. 918.41 ft. to a point; 
Run thence S. 47° 12' 26.3" W. 1321.86ft. to a point; 
Run thence S. 72° 58' 54.2" W. 498.84 ft. to a point; 
Run thence S. 85° 44' 21.3" W. 955.64ft. to a point; 
Which is N. 11 ° 39' 16.9" W. 5434.90 ft. from a point known as 
Green Two (located in Section 13 in said Township and Range); 
Run thence N. 58° 09' 44.1" W. 1630.28 ft. to a point; 
Run thence N. 25 ° 23' 10.1" W. 1978.00 ft. to a point; 
Run thence N. 16° 34' 21.0" W. 1731.95 ft. to a point; 
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Run thence N. 06° 13' 18.0" W. 747.40ft. to a point; 
Run thence N. 03° 50' 32.8" E. 671.51 ft. to a point; 
Run thence N. 59° 33' 18.9" E. 1117.02 ft. to a point; 
Run thence N. 59° 50' 06.0" E. 2894.56 ft. to a point; 
Run thence N. 48° 28' 40.0" E. 897.56 ft. to a point; 
Run thence N. 31° 29' 50.7" E. 920.64 ft. to a point; 
Run thence N. 19° 46' 39.6" E. 1524.95 ft. to a point; 
Run thence S. 76° 05' 37.1" E. 748.95 ft. to a point; 
Run thence S. 57° 33' 30.2" E. 445.53 ft. to a point; 
Run thence S. 78° 27' 44.9" E. 394.98 ft. to a point; 
Run thence S. 61 ° 55' 39.0" E. 323.00 ft. to a point; 
Run thence N. 89° 04' 46.8" E. 249.03 ft. to a point; 
Run thence S. 67° 43' 17.4" E. 245.31 ft. to a point; 
Run thence S. 79° 55' 09.8" E. 45.71 ft. to a point; 
Run thence S. 83° 59' 27.6" E. 95.52 ft. to a point; 
Run thence N. 42° 02' 57.2" E. 68.68 ft. to a point; 
Run thence S. 80° 41' 24.2" E. 61.81 ft. to a point; 
Run thence S. 10°47' 03.5" E. 128.27 ft. to the True Point of 
Beginning; and containing all or portions of T17S, R 12W, 
Sections 35 and 36; and T1 SS, R12W, Sections 1, 2, 11 and 12; 
W.M., Lane County. 

340-71-500 COMMUNITY SYSTEMS 

{(1} Fe.• the p«rpese ef these .wies: 

ill 
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fa-) "Gemmunity S)'Stem" means an en site system v;hfeh v;f# se.•ve 
me.•e than ene (1} Jet er pane!; er mere than ene (1} 
eendemin.'um «nit; er mere than ene (1} «nit ef a planned «nit 
deve.'epment. 

(h} "Persen" means im#LWiua!s, eerperatlBRs, asseeiatiens, firms, 
pa.·tne;ships, jeint steel< eempanies, p«blie and mlmieipa! 
eMperatiens, pe!itiea! suhcliv.wens, the State and any ageneies 
thereef, and the federal gevemment and any ageneies themef.J 

Without first applying for and obtaining a construction-installation 
permit, no person shall install a community on-site system. 

Proposed community systems with projected sewage flows greater than 
two thousand five hundred (2,500) gallons per day shall have a WPCF 
permit prior to construction and shall have plans reviewed and approved 
by the Department prior to construction, unless that responsibility is 
specifically delegated to the Agent. {pem'lit iss«anee.J 
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Q1 Plans for all community systems shall include operation and 
maintenance details including details for financing system operation and 
maintenance. 

f!!:l. The site criteria for approval of community systems shall be the same 
as required for standard subsurface systems contained in OAR 
340-71-220!11fl2H, or in the case of community alternative systems, 
the specific site conditions for that system contained in rules: OAR 
340-71-260 through 340-71-275; OAR 340-71-290 through 
340-71-305; OAR 340-71-315; and 340-71-345. 

{_§j_ Operation Responsibility: 

(a) Responsibility for operation and maintenance of community 
systems shall be vested in a municipality {as defined in ORS 
464.010(3), er}, a Homeowners Association, or an Association of 
Unit Owners as defined in {()RS 94. 004 and ORS 94.146} Oregon 
Revised Statutes; 

(b) Unless otherwise required by permit, community systems shall be 
inspected at least annually by the responsible entity. 

340-71-520 LARGE SYSTEMS 

I 1 ) {Fer the fJEKpese of these !Ules ".'a..•ge system" means any system with 
a p."Ojeeted dai."t· sewage fie"" greateJ' than twe thousand five hundred 
f2,fi0{}) ga!!ens.] Large systems require a WPCF permit. The Agent 
may authorize construction of a large system provided the following 
design criteria are met. 

(2) Special Design Requirements: Unless otherwise authorized by the 
Department, large systems shall comply with the following 
requirements: 

(a) Large system absorption facilities shall be designed with 
{p.-essu.-e} distribution to the cells by means of pump(s) or 
siphon(s); 

(b) The disposal area shall be divided into relatively equal units. Each 
unit shall receive no more than thirteen hundred (1300) gallons of 
effluent per day; 

(c) The replacement (repair) disposal area shall be divided into 
relatively equal units, with a replacement disposal area unit 
located adjacent to an initial disposal area unit; 
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(d) Effluent distribution shall alternate between the disposal area 
units; 

(e) Each system shall have at least two (2) pumps or siphons; 

(f) The applicant shall provide a written assessment of the impact of 
the proposed system upon the quality of public waters and public 
health. 

(3) Plans and specifications for large systems shall be prepared by any 
competent professional with education or experience in the specific 
technical field involved. The professional may accept an assignment 
requiring education or experience outside of his/her own field of 
competence provided he/she retains competent and legally qualified 
services to perform that part of the assignment outside his/her own 
field of competence, his/her client or employer approves this procedure, 
and he/she retains responsibility to his/her client or employer for the 
competent performance of the whole assignment. 

(4) Construction Requirements: 

(a) Construction shall be in substantial conformance with approved 
plans and specifications and any terms of the permit issued by 
the Agent; 

(b) After completion of the system the professional shall certify that 
the system was installed in accordance with approved plans and 
specifications. 

340-71-600 SEWAGE DISPOSAL SERVICE 

((1) F&· the pEHpese ef these mies "Sewage Disposal Se.·viee" means: 

fa} The insta!fat.'en ef en site sewage d!spesal systems (ineluding the 
pfaeement efpe;tahle toilets), er any pa# thereof; e; 

(IJ.J Fhe pumping eut e.• eleaning ef en site sewage d.'spesa! systems 
(inelud.'ng pe.<lahle toilets}, e.• any pa;t thereat; e; 

le-) The dispesa! sf material dFNived IFem the pumping aut or eJeanlng 
ef en site sewage disposal systems (inelud.'ng pe.·tahle toilets); e.• 

(d} Grading, fHffJavatfng, and ea#h moving wwk eenneeted v1ith the 
epe.<at.'ens deser!bed .'n subseetien (1)(a} et this m!e, fHffJept 
streets, highwa}'S, dams, aiFfJIJHS er ether heab"'J' eenstmetien 
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prnjeets and eKeept eal'lh mBving v1Brk pedBl'med unde.· the 
supenisien at a builder ar eBRtraetBI' jn eBnneetien with and at 
the time Bf the eoostruetien Bf a building ar st.•ueture; B•' 

(e} The eBnstruetiBR Bf clrain and sewage Unes from five (fi.J feet 
Butskle a building a.• stmetu.<e ta the serv!ee lateral at the eu.•b Bl' 
in the street ar alley Bl' Bthe.• d!spBsal te.•m.fnal hald!ng human a.• 
demestie sewage.] 

f11 No person shall perform sewage disposal services or advertise or 
represent himself/herself as being in the business of performing such 
services without first obtaining a license from the Department. Unless 
suspended or revoked at an earlier date, a Sewage Disposal Service 
license issued pursuant to this rule expires on July 1 next following the 
date of issuance. Beginning Julv 1 1996, in order to be licensed, the 
applicant must pass a written examination to demonstrate 
familiarization with the on-site rules found in OAR Chapter 340, 
Divisions 71 and 73, or attend a Department approved training session. 
All persons employed by the licensee who are involved in the 
construction or installation of systems shall also pass the written test or 
attend the training session and shall carry evidence of that on their 
person. The Department will provide all persons, who pass the test or 
attend the training session, with a wallet size card for this purpose. 
Retesting will be required every 5 years. 

f21 Those persons making application for a sewage disposal service license 
shall: 

(a) Submit a complete license application form to the Department for 
each business; and 

(b) File and maintain with the Department original evidence of surety 
bond, or other approved equivalent security, in the penal sum of 
two thousand five hundred dollars ($2,500) for each business; 
and 

(c) Shall have pumping equipment inspected by the Agent annually if 
intending to pump out or clean systems and shall complete the 
"Sewage Pumping Equipment Description/Inspection" form 
supplied by the Department. An inspection performed after 
January 1st shall be accepted for licensing the following July 1st; 
{aR£IJ 

(d) Submit the appropriate fee as set forth in subsection 
340-71-140( 1 )f(iH@for each businessf.:/~ 
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(e) Pass the written examination or have attended a Department 
approved training session; 

(f) If operating a septaqe pumping service, submit a copy of the past 
12 months pumping records required by subsection (12)(d) of this 
rule. 

@1 A Sewage Disposal Service license may be transferred or amended 
during the license period to reflect changes in business name, 
ownership, or entity (i.e., individual, partnership, or corporation), 
providing: 

(a) A complete application to transfer or amend the license is 
submitted to the Department with the appropriate fee as set forth 
in OAR 340-71-140( 1 llliHfl!l; and 

(b) The Department is provided with a rider to the surety, or a new 
form of security as required in subsection f{3fl{gl(b) of this rule; 
and 

(c) A valid Sewage Disposal Service license (not suspended, revoked, 
or expired) is returned to the Department; and 

(d) If there is a change in the business name, a new "Sewage 
Pumping Equipment Description/Inspection" form for each vehicle 
is submitted to the Department&/ and 

(e) No person who takes over a Sewage Disposal Service shall 
operate the business until they have passed the written 
examination or attended the Department approved training 
session. 

f!!:1 The type of security to be furnished pursuant to OAR 
340-71-600f{3fl{gl(b) may be: 

(a) Surety bond executed in favor of the State of Oregon on a form 
approved by the Attorney General and provided by the 
Department. The bond shall be issued by a surety company 
licensed by the Insurance Commissioner of Oregon. Any surety 
bond shall be so conditioned that it may be cancelled only after 
forty-five (45) days notice to the Department, and to otherwise 
remain in effect for not less than two (2) years following 
termination of the sewage disposal service license, except as 
provided in subsection (e) of this section; or 
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(b) Insured savings account irrevocably assigned to the Department, 
with interest earned by such account made payable to the 
depositor; or 

(c) Negotiable securities of a character approved by the State 
Treasurer, irrevocably assigned to the Department, with interest 
earned on deposited securities made payable to the depositor; 

(d) Any deposit of cash or negotiable securities under ORS 454. 705 
shall remain in effect for not less than two (2) years following 
termination of the sewage disposal service license except as 
provided in subsection (e) of this section. A claim against such 
security deposits must be submitted in writing to the Department, 
together with an authenticated copy of: 

(A) The court judgment or order requiring payment of the 
claim; or 

(B) Written authority by the depositor for the Department to 
pay the claim. 

(e) When proceedings under ORS 454.705 have been commenced 
while the security required is in effect, such security shall be held 
until final disposition of the proceedings is made. At that time 
claims will be referred for consideration of payment from the 
security so held. 

f§l. Each licensee shall: 
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(a) Be responsible for any violation of any statute, rule, or order of 
the Commission or Department pertaining to his licensed 
business; 

(b) Be responsible for any act or omission of any servant, agent, 
employee, or representative of such licensee in violation of any 
statute, rule, or order pertaining to his license privileges; 

(c) Deliver to each person for whom he performs services requiring 
such license, prior to completion of services, a written notice 
which contains: 

(A) 

(B) 

A list of rights of the recipient of such services which are 
contained in ORS 454.705(2); and 

Name and address of the surety company which has 
executed the bond required by ORS 454. 705(1 ); or 
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(C) A statement that the licensee has deposited cash or 
negotiable securities for the benefit of the Department in 
compensating any person injured by failure of the licensee 
to comply with ORS 454.605 to 454. 745 and with rules 
of the Environmental Quality Commission. 

(d) Keep the Department informed on company changes that affect 
the license, such as business name change, change from 
individual to partnership, change from partnership to corporation, 
change in ownership, etc. 

{§}_ Misuse of License: 

(a) No licensee shall permit anyone to operate under his license, 
except a person who is working under supervision of the licensee; 

(b) No person shall: 

(A) Display or cause or permit to be displayed, or have in his 
possession any license, knowing it to be fictitious, 
revoked, suspended or fraudulently altered; 

(B) Fail or refuse to surrender to the Department any license 
which has been suspended or revoked; 

(C) Give false or fictitious information or knowingly conceal a 
material fact or otherwise commit a fraud in any license 
application. 

fZ1 Pumping and Cleaning Responsibilities: 

(a) Persons performing the service of pumping or cleaning of sewage 
disposal facilities shall avoid spilling of sewage while pumping or 
while in transport for disposal. 

(b) Any spillage of sewage shall be immediately cleaned up by the 
operator and the spill area shall be disinfected. 

fJl1. License Suspension or Revocation: 
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(a) The Department may suspend, revoke, or refuse to grant, or 
refuse to renew, any sewage disposal service license if it finds: 

(A) A material misrepresentation or false statement in 
connection with a license application; or 
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(B) Failure to comply with any provisions of ORS 454.605 
through 454.785, the rules of the Environmental Quality 
Commission or an order of the Commission or Department; 
or 

(C) Failure to maintain in effect at all times the required bond 
or other approved equivalent security, in the full amount 
specified in ORS 454.705; or 

(D) Nonpayment by drawee of any instrument tendered by 
applicant as payment of license fee. 

(b) Whenever a license is suspended, revoked or expires, the licensee 
shall remove the license from display and remove all Department 
identifying labels from equipment. The licensee shall surrender 
the suspended or revoked license, and certify in writing to the 
Department within fourteen ( 14) days after suspension or 
revocation that all Department identification labels have been 
removed from all equipment; 

(c) A sewage disposal service may not be considered for re-licensure 
for a period of at least one (1) year after revocation of its license; 

(d) A suspended license may be reinstated, providing: 

(A) A complete application for reinstatement of license is 
submitted to the Department, accompanied by the 
appropriate fee as set forth in OAR 340-71-140( 1 )f(#./@; 
and 

(B) The grounds for suspension have been corrected; and 

(C) The original license would not have otherwise expired. 

Equipment Minimum Specifications: 

(a) Tanks for pumping out of sewage disposal facilities shall comply 
with the following: 

(A) Have a liquid capacity of at least five hundred fifty (550) 
gallons. 

EXCEPTION: Tanks for equipment used 
exclusively for pumping chemical toilets not 
exceeding fifty (50) gallons capacity, shall have 
a liquid capacity of at least one hundred fifty 
(150) gallons. 
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(B) Be of watertight metal construction; 

(C) Be fully enclosed; 

(D) Have suitable covers to prevent spillage. 

(b) The vehicle shall be equipped with either a vacuum or other type 
pump which will not allow seepage from the diaphragm or other 
packing glands and which is self priming; 

(c) The sewage hose on vehicles shall be drained, capped, and stored 
in a manner that will not create a public health hazard or 
nuisance; 

(d) The discharge nozzle shall be: 

(A) Provided with either a camlock quick coupling or threaded 
screw cap; 

(B) Sealed by threaded cap or quick coupling when not in use; 

(C) Located so that there is no flow or drip onto any portion of 
the vehicle; 

(D) Protected from accidental damage or breakage. 

(e) No pumping equipment shall have spreader gates; 

(f) Each vehicle shall at all times be supplied with a pressurized wash 
water tank, disinfectant, and implements for cleanup; 

(g) Pumping equipment shall be used for pumping sewage disposal 
facilities exclusively unless otherwise authorized in writing by the 
Agent; 

(h) Chemical toilet cleaning equipment shall not be used for any other 
purpose. 

Equipment Operation and Maintenance: 

(a) When in use, pumping equipment shall be operated in a manner 
so as not to create public health hazards or nuisances; 

(b) Equipment shall be maintained in a reasonably clean condition at 
all times. 

Vehicles shall be identified as follows: 
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(a) Display the name or assumed business name on each vehicle cab 
and on each side of a tank trailer: 

(A) In letters at least three (3) inches in height; and 

(B) In a color contrasting with the background. 

(b) Tank capacity shall be printed on both sides of the tank: 

(A) In letters at least three (3) inches in height; and 

(B) In a color contrasting with the background. 

(c) Labels issued by the Department for each current license period 
shall be displayed at all times at the front, rear, and on each side 
of the "motor vehicle" as defined by United States Department of 
Transportation Regulations, Title 49 U.S.C. 

Disposal of {Pumpfngs] Septaqe. Each licensee shall: 

(a) Discharge no fpa1t ef the pumpfngs} septaqe upon the surface of 
the ground unless approved by the Department in writing; 

(b) Dispose of {pumping&} septaqe only in disposal facilities approved 
by the Department; 

(c) Possess at all times during pumping, transport or disposal of 
{pumpings} septaqe, origin-destination records for sewage 
disposal services rendered; 

(d) Maintain on file complete origin-destination records for sewage 
disposal services rendered. Origin-Destination records shall 
include: 

(A) 

(B) 

(C) 

(D) 

(E) 

Source of fpumpings} septaqe on each occurrence, 
including name and address; 

Specific type of material pumped on each occurrence; 

Quantity of material pumped on each occurrence; 

Name and location of authorized disposal site, where 
{pump.'ngs] septaqe was deposited on each occurrence; 

Quantity of material deposited on each occurrence. 
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• (e) Transport [pumping&] septage in a manner that will not create a 
public health hazard or nuisancej;:I 

(f) Possess a current septage management plan, approved by the 
Department. The plan shall be kept current, with any revisions 
approved by the Department before implementation; 

(g) Comply with the approved septage management plan, and the 
septage management plan approval Jetter issued by the 
Department. 

340-71-605 IMPLEMENTATION DATE OF RULE MODIFICATIONS 

OAR 340-71-115 and 340-71-130(2) become effective immediately upon fifing with the 
Secretary of State. OAR 340-71-140(6) takes effect on October 7, 1994. Unless 
otherwise specified in the individual rule, all other rule modifications become effective April 
1, 1995. Until these rule modifications become effective, the existing rules remain in 
effect. 
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TABLE 1 

Minimum Separation Distances 

From 

Items Requiring Setback 
Sewage Disposal 

Area Including 
Replacement Area 

1. Groundwater Supplies. 100' 

2. Temporarily Abandoned Wells. 100' 

3. Springs: 
• Upgradient. 50' 
• Downgradient. 100' 

'4. Surface Public Waters: 
• Year round. 100' 
• Seasonal. 50' 

5. Intermittent Sreams: 
• Piped (watertight not less than 25' from 

any part of the on-site system). 20' 

• Unpiped. 50' 

6. Groundwater interceptors: 
• On a slope of 3% o/f/r less. 20% 
• On a slope greater than 3%: 

• Upgradient. 10' 
• Downgradient. 50' 

7. Irrigation Canals: 
• Lined (watertight canal}. 25' 
• Unlined: 

• Upgradient. 25' 
• Downgradient. 50' 

8. Cuts Manmade in Excess of 30 Inches (top 
of downslop cut): 
• Which Intersect Layers that Limit 

Effective Soil Depth Within 48 Inches of 
Surface. 50' 

• Which Do Not Intersect Layers that Limit 
Effective Soil Depth. 25' 

9. Escarpments: 
• Which Intersect Layers that Limit 

Effective Soil Depth. 50' 
• Which Do Not Intersect Layers that Limit 

Effective Soil Depth. 25' 

10. Property Lines. 10' 

11. Water Lines. 10' 

12. foundation Lines of any Building, Including 
Garages and Out Buildings. 10' 

13. Underaraund Utilities. 10' 

• This does not prevent stream crossings of pressure effluent sewers. 
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From Septic Tank and 
Other Treatment Units, 

Effluent Sewer and 
Distribution Units 

50' 

50' 

50' 
50' 

50' 
50' 

20' 

50' 

10'/21R 

!J:#IR 
10'/2¥/ 

25' 

25' 
50' 

25' 

10' 

10' 

10' 

!J:#IR 
10' 

5' 

-
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Oregon Administrative Rules, Chapter 340, Division 71 

All references to Diagrams have been deleted from the text of this Division. 

Therefore, the following Diagrams are deleted from OAR Chapter 340, Division 71: 

TypiGBJ Ser.'a.1 DistrihutfBR System (With Dtap BBNesJ}; 
[D.'ag.-am 2 Typiea.1 Se;Ja! Dfst.-.'bution System {Witheut Drop Beilles/}; 
[f)fagtam 3 Typ.'ea.1 Equa! Distributien System (11'/ith DistdhutiBR BBiK}}; 
[IJ.Wgl'am 4 Typ.'ea.1 Equal Distribut.'en System}; 
{IJ.Vlg.ram !i Typieal Leap Equa! Distdhutien Systems}; 
{Diagram 6 ETA Bed BR Gently Sloping Site}; 
[f)fag.-am 7 ETA Beds BR Sloping Site}; 
[IJ.'ag.-am 8 Refnfsreed Generete Sand Fi#e.· Gentaine;}; 

Refnfe.<eed CBRe.-ete Sand R.'te.· Genta.'ne;J; 
[IJ.Vlgram 1(} Capping FiHJ; 
[Diagram 11 Redundant System}; 
[IJ.Vlg.-am 12 Dfspesa! Treneh Cross Seet!ens}; 
[IJ.'ag.-am 13 Typ.'ea! Cuttain JJ.-ain}; 
[IJ.'ag.-am 14 Typ.'ea! G.ray Water- Waste Dfspesa.' Sump (-Using Seepage Chamhe;)J; 
[IJ.Vlgram 1 !i Typ!eal G.ray Water- Waste Dfspesa! Sump {Using D!spesa! TFeneh}}; 
[Diagram 16 PFe Cast Cene."Bte Line.• Details}; 
[IJ.Wgl'am 17 Typisa.' Tapview and Cross Seet.'en of Pa.-alleJ Seepage Pits}; 
[f)fag.-am 18 {lclea!Jzed CFess Seetien of Esearpment}; 
{IJ.'ag.-am 19 {ldea!Jzed Cross Seetion et Esea.-pment}; 
[/)fagtam 2(} {ldeaUzed C."6ss Seetien of a Soi.' Ce.'umn}; 
[Diagram 21 {Idealized !llu&tration et Unstable Landforms}; 
[Diagram 22 {ldea!Jzed C."6ss Seet.'en et Unstah.'e Landfet<m}; 
{f)fag.-am 23 {ldea!Jzed Cross Seetien et Unstable Landfe.-m}. 



PROPOSED AMENDMENTS TO 

OAR CHAPTER 340, DIVISION 73 

NOTE: 

The bold italicized underlined portion of text represents proposed 
additions made to the rules. 

The {be.'d fftalieized hraeketed} portions of the text represent proposed 
deletions made to the rules. 

340-73-025 [SEPTIC} TANK CONSTRUCTION. 

The following construction requirements shall apply to all holding, dosing, septic, and 
dosing septic tanks manufactured for use in Oregon unless specifically exempted by other 
portions of these rules: 

(1) Compartments: [Sept.ie tanks shall] Tanks mav have single or multiple 
compartments. Multiple compartment tanks shall comply with the 
following: 

(a) The first compartment shall have a minimum liquid capacity of {al 

leas# not Jess than two-thirds (2/3) of the total required liquid 
capacity, as measured from the invert of the outlet fittingf.:/,: 

[fb} The seeBRd and sueeeeding e91Rpa1tments shaU eaeh have a 
minimum liquid eapae.'ty equal tB er gteate.- than BRe half (1/2) ef 
the !!quid eapae.'ty ef the #1st e91RpMtment.} 

/bl Each compartment shall have access provided by a manhole 
having not less than eighteen ( 18) inches across its shortest 
dimension unless otherwise approved by the Department. The 
manhole cover shall not weigh more than seventy-five (75) 
pounds. All tanks shall be constructed to accommodate 
watertight risers per OAR 340-71-220(3)(b)(C). Tank lids shall be 
constructed with or provided with a durable, non-degradable, 
resilient gasket. the purpose of which is to restrict access to 
vectors and vermin and to control odors and retard infiltration; 

fJ?.l. No compartment shall have an inside horizontal dimension of less 
than twenty-four (24) inchesf.:/,: 

(2) Liquid Depth: The liquid depth of any compartment shall be at least 
thirty (30) inches. Liquid depths greater than seventy-two (72) inches 
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shall not be considered in determining the working liquid capacityL 
except for tanks greater than 3,000 gallons capacity. 

(3) {$ept.<J tan.Ifs shall be v;ate#:fght.] Watertightness: After installation, all 
{$eptk] tanks shall be watertight. Each tank shall be water tested by 
filling to a point at feast two (2) inches above the point of riser 
connection to the top of the tank. During the test there shall be no 
more than a one (1) gallon leakage over a 24 hour period. 

(4) In the case where the tank manufacturer does not install and/or seal the 
tank at the job site, the manufacturer shall provide bonding and sealing 
agents and instruction manual with the tank. 

(5) Structural: All {Septkl tanks shall be capable of supporting an earth 
load of at least three hundred (300) pounds per square foot when the 
maximum coverage does not exceed three (3) feet. Tanks installed 
with more than three (3) feet of cover shall be reinforced to support the 
additional load. Lateral load shall be 62.4 pct of equivalent fluid 
pressure (EFP.J Tanks shall be capable of withstanding long-term 
external hydrostatic loads in addition to soil loads. Internal hydrostatic 
pressures shall be omitted to allow for septage pumping during critical 
groundwater conditions. A 2,500 pound wheel load concentrated over 
the critical elements of the tank shall also be considered. 

f.§1 The inlet and outlet fittings shall be of {east ken,] Schedule 40 P.V.C. 
plastic, Schedule 40 ABS plastic, or other materials approved by the 
Department, with a minimum diameter of four (4) inches: 

OAR73 
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(a) The distance between the inlet and outlet fittings shall be equal 
to, or greater than, the liquid depth of the tankf.:I,: 

(b) The inlet and outlet fittings, where applicable, shall be located at 
opposite ends of the tank. The inlet must be readily accessible bv 
way of the service access or other means approved by the 
Department in the design of the tank. They shall be attached in a 
watertight manner approved by the Departmentf.:I,: 

(c) The inlet fitting shall be a "sanitary tee" extending at least six (6) 
inches above and at least twelve (12) inches below the normal 
high and low liquid level~. 

(d) The outlet fitting, holes or ports provided in a vault or outlet 
filtering device shall be {;J "tee" eNtending} positioned to 
withdraw effluent horizontally from the clear zone, at an elevation 
measured from the inside bottom of the tank 65 to 75 percent of 
the lowest operating liquid depth. The net area of the ports shall 
be not less than 6 square inches. {belew fk/uid level a distanee 
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e(fllaf te net less than thkty five (3fi) peroent nor greater than 
fifty (fiO} pereent of the /kµlfd depth, and] The outlet fitting shall 
extend at least six (6) inches above the highest normal liquid 
depth in order to provide scum storage. When the tank is used as 
a holding or dosing tank, the outlet fitting shall be provided with a 
watertight plug, or omittedH< 

(e) Ventilation shall be provided through the fittings by means of a 
two (2) inch minimum space between the underside of the top of 
the tank and the top of the inlet "tee" fittingf.J< 

(f) The invert of the inlet fitting shall be not less than one ( 1) inch 
and preferably three (3) inches above the invert of the outlet 
fitting, or the highest normal liquid JevelH< 

{g) A convenient means of monitoring sludge and scum accumulation 
shall be provided, with access extending to ground level; 

f!l1. The {septfe} tank manufacturer shall provide with each fitting a 
rubber or neoprene rubber gasket meeting ASTM Specification 
C-564, or an appropriate coupler which the Department 
determines will provide a watertight connection between the 
fittings and the building and effluent sewer pipesH< 

fl1 {An aeeess eeve.· of net .'ess than sfx (S) fnehes aeross shat! be 
provided above eaeh fitting.} Manufacturer shall provide a 
method to attach a specified tvpe of riser to the tank in a 
watertight manner. 

f.l.1 At least ten (10) percent of the inside volume of the tank shall be above 
liquid level to provide scum storage and reserve. 

f!ll In tanks with more than one (1) compartment, a four (4) inch diameter 
(minimum) "tee" fitting shall be placed in each common compartment 
wall, using the same specifications as required for the outlet fitting. 
The invert of this "tee" fitting shall be at the same elevation as the 
outlet "tee". Access ports and risers shall be provided for inspection 
and maintenance. 

(9) Except as provided in 73-026, {Septfe} tanks shall be constructed of 
concrete, fiberglass, [not less than tweh•e {12) gauge e.- thie!rer stee.U 
or other noncorrosive materials approved by the Department. 

[la-} Steel tan.'fS shall he esated fnslde aRd out v1ith aspha!-t er stheir 
p."Bteeth<e eeatfngs, meetfng the most eunent Ame.·fean National 
Standards Institute IJl. 70 standard Seet!BRS 2fi th."Bugh 43, e.• 
ether eeat!ngs ef e(fllaf e.• bette.· perfeff1'1anee approved by the Depa.-tment.] 
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@l Precast concrete tanks shall have a minimum wall, compartment, 
and bottom thickness of two and one-half (2-1 /2) inches, and 
shall be adequately reinforced. The top shall be at least four (4) 
inches thickf.:/~ 

(b) Cast-in-place tanks shall be designed by a civil/structural engineer 
to the requirements of these rules and the tank construction shall 
be certified by the designer or qualified representative. A 
structural permit from the Building Codes Division or the 
municipality with jurisdiction (as defined in ORS 456. 750(5)) is 
required when cast-in-place concrete tanks are used; 

(c) Tanks made of other noncorrosive materials shall be constructed 
to provide structural inteqritv to meet the requirements of 
sections (3), (4) and (5) of this rule: 

{(e) Whe.<e eene.<ete Sleek tan.'fs are permitted hy the Agent, the tan.'fs 
sha!.1 he eBRStrueted et heavyweight eene.<ete b!eek, eight (8) ineh 
minimum thielmess, laid BR a six (6) !neh (minimum} peu.<ed 
feumlatien slab. Tfle meFtaredjeints shaU he we# fiUed. /JoU hleek 
he/es BF ee/!s sha!.1 he filled with mBFta.· e.· eenMete. "k" webbing 
shall he installed at eve.-y third .·aw et b!eel<. Numhe.• three (3) 
re ha.• shaU he installed vertieaUy in every hlee.1<. Tank inte.•fe,•s 
shaU he sudaeed with at least twe (2J ene quarte.• (1,IQJ ineh thiek 
eeats et ee.·msioo resistant v1ater1Heet sea.'ant. Tfle first ."Ow et 
h/eeks shall he /reyed er deweled ta the eenerete feundatien. 

(El) Cast in p!aee eooe.•ete tanks sha!.1 he eoost.'U6ted using the 
minimum sidewaU thie!mess, hettem th.Vhlmess, tap thiekness, and 
.<einte."Bing shewn in Ofag>"am 1. AU ether .-effUirements eootained 
herein shal.1 a!se he met. A stn1etu.'TJ! permft is requked from the 
Oepal'tment et C:emme,"fle BF the munieipality with }u1isd.'etien as 
defined in ORS 496. 76(}(6}. (See JJ.iagram 1). 

(e) Fer east in p.'aee sept!e tan.'fs with dfmensiBRs different from 
these shewn in JJ.iag.<am 1, er when the septie tank is ta he 
.'seated unde,• a read er driveway, twe (2J eepies ef detailed plans 
and speeifieatiens, p."BfJared hy a ,•eg.'stered prefessfooa! engineer 
lieensed ta p.•aetiee in {).<egeR shaU he p."Bvided ta the Agent fer 
.<eview and appreva!.] 

f1Jl1. All prefabricated {septie} tanks shall be marked on the uppermost tank 
surface over the outlet with the liquid capacity of the tank, the burial 
depth limit, date of manufacture, and either the manufacturer's full 
business name or the number assigned by the Department. 

f11l 
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provide two (2) complete sets of plans and specifications, prepared by 
a registered professional engineer licensed to practice in Oregon, to the 
Department for review and approval. Plans submittal shall include the 
structural analysis, calculation of total gallons, operating gallons, 
gallons per inch, and buoyancy, including predetermined 
countermeasures. 

Each commercial manufacturer of prefabricated {septie] tanks shall 
provide the Department with written certification that {sept.'e} tanks for 
use in on-site sewage disposal systems in the State of Oregon will 
comply with all requirements of this rule. 

(13/ An installation manual, on waterproof paper, shall be provided by the 
manufacturer with each tank distributed. It shall describe proper 
installation of the tank, riser(s/ and lid, pipe connections, testing 
procedures, backfill, and any special precautions or limitations. 

340-73-026 SEPTIC TANKS. 

(1 / Septic tanks shall be constructed of concrete, fiberglass, steel, or other 
noncorrosive materials approved by the Department. Steel septic tanks 
shall be not less than twelve (121 gauge or thicker steel. They shall be 
coated inside and out with asphalt or other protective coatings, meeting 
the most current American National Standards Institute UL 70 standard, 
Sections 25 through 43, or other coatings of equal or better 
performance approved by the Department. 

(2/ The outlet of a septic tank serving a commercial facility shall be 
equipped with an effluent filter or treatment device meeting the 
requirements of OAR 340-73-056, complete with a service riser that 
meets all the requirements of these rules. 

340-73-030 DOSING SEPTIC TANK [ASSEMBLIES}. 

(1) {lntroduet.'tm:} A dosing septic tank [eembfnes the funet!ens eta septie 
tank and desing tank fnte one unitized assemh!y by wfthrkawfng sept.'e 
tank} may discharge effluent with a pump or dosing siphon from the 
clear zone at the outlet end of the tank. These may be considered by 
the Department for equipment approval for installations where the 
design flow does not exceed 600 [46(JJ gallons per day. 

[{2} Stcueturak Dosing septie tanks shaft eemp.'y with app/ieahle standards 
to..· septie tanks and fer dosing tanks. Eaeh tan!< shaft he v1ate1 tested 
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hy fiU!ng te the saffit fer a peded et ane hBEH. DUFing the test theFe 
&ha# he ne measuFahle tlFsp in water leveJ, and na visible !ea!Eage. 
Eaeh tank shaU he ee.:tlfied watertight.} 

(2) Special Configuration: 

{(a) A typ!eaf design is shewn in Dlagram 2.} 

f!!1 The minimum total primary volume of the tank shall be 1, 100 
gallons for flows < 450 gallons per day and 1,500 gallons for 
flows up to 600 gallons per dayb}~ 

fl!}_ The minimum submerged volume at the lowest operating liquid 
level shall {he 900 ga!.'ans.} ensure optimum surge capacity. 
reserve storage capacity, sludge and scum capacity. and 
hydraulic retention time; 

f!;1 Unless otherwise authorized by the Department, liquid levels shall 
be controlled so that no more than twenty (20) percent of the 
projected daily sewage flow is discharged each cycle; except that 
for sand filters the discharge shall be no more than ten (101 
percent per cycleb}~ 

(di All apparatus shall be constructed and installed to facilitate ease 
of service without having to alter any other component: 

(e/ Besides the requirements in 340-73-025(13/, the installation 
manual shall describe the installation of pump or siphon, piping, 
valves, controls, and wiring to manufacturer's specifications and 
these rules: 

{{e} The lnvert ef the inlet tee shat! he net less than ane fneh ahave 
the hlgh ape.-ating !.'quid teve.1• 

(fJ Pe.·ts, Bl' hales pravided in a vault Bl' autlet devfee shaU he laeated 
te withdraw effluent herkentaf!y at an e.'evatfan measured fFBm 
the inside hattem sf the tank sf 66 te 76 pe..-eent sf the fewest 
aperat!ng liqufd depth. The net a."6a sf the pe.•ts sha# he net less 
than 20 square inehes. 

(g) A eanvenient means efmen.'terfng sludge and seum aeeumu!atfen 
shaH he prnvfded, with aeeess extending te g.'Bund level. 

(4) Pea tu."6s: 

(a) Design and equipment shaU emphas.2'e ease sf maintenanee and 
langevity and re/iahi!!ty sf eampenents, and shal! he p.'Bven 
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s11.'tab!e hy eperatienal expedenee, test, e.- analysts s11itahle te the 
[}epa.<fment. 

{h-) An easy means ef eleetdeal and plumhing dfseeRReet shall he 
pvevkled, preventing the need fev a repairman te he mere than 
hdefly expesed te the sevHJ><age atmesphe.·e. 

{e} Gsmpenent materials shaU he d1uahle and ee.·vesfen resistant s11eh 
as Tvpe 316 stainless steel, s11.'tahJe fJ>'asties, ev 86 6 6 6 hrooze. 

{6} Appvevals: 

Eaeh eemmereial man11faetu.•e.· efprefaluieated desing septfe tanks 
shal/fJVBv.VJe twe (2J eemfJ>'ete sets efplans and spee.JfieatieRs, 
pFepared hy a registered pvefessieRal engineer lieensed te pffletfee in 
Oregon, te the Department fe.· .<eview and app.<eval. Eaeh man11faeturer 
must alse p.<evide written eenifieatfen te the Depa.<tment that s11eh 
assemhlies distrih11ted far use Jn 8R site sewage disposal systems in 
O.<egen wlH eemply with an .<equf.<ements ef this Rule.} 

340-73-035 DISTRIBUTION BOXES. 

( 1) Distribution Boxes shall be constructed of concrete, fiberglass, or other 
materials acceptable to the Department. 

(2) Distribution boxes shall be constructed of durable, watertight materials, 
resistant to deterioration, and be {watertight, and} designed to 
accommodate watertight connections for the effluent sewer and/or 
header pipes. {the neeessary distdh11tioo laterals. {See Diag.•am 3 far 
detail}.} The top, walls, and bottom of concrete distribution boxes shall 
be at least one and one-half (1-1/2) inches thick. 

(3) The invert elevation of all outlets shall be the same, and shall be at 
least two (2) inches below the inlet invert. 

(4) Each distribution box shall be provided with a sump extending at least 
two (2) inches below the invert of the outlets. 

{#i) The miRfm11m inside heFiZORtal dimension meas11red at the hettem shall 
he eight (8} inehes, with a minim11m hettem inskle S1JJ'faee area ef ooe 
h11ncl.<ed sixty (160/ square inehes. The hettem e11tside s11rfaee a>"ea 
shall he equal te O." greater than the tap e11ts.Vie s11daee area.] 

{.§}_ Distribution box covers shall be marked with the manufacturer's full 
business name, or number assigned by the Department. 
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f.§1 Each manufacturer shall provide the Department with complete, detailed 
plans and specifications of the distribution box, and shall certify, in 
writing, that distribution boxes manufactured for use in on-site sewage 
systems in Oregon will comply with all requirements of this rule. 

340-73-040 DROP BOXES. 

(1) Drop boxes shall be constructed of concrete, fiberglass, or other 
materials acceptable to the Department. 

(2) Drop boxes shall be constructed of durable. watertight materials, 
resistant to deterioration, and be (watef'tfght, and} designed to 
accommodate watertight connections for the effluent sewer and/or 
header pipes. {{he neeessary p!pfng.J {fSee Diag.-am 3 fe.• detail.)} 
The top, walls, and bottom of concrete drop boxes shall be at least one 
and one-half ( 1-1 /2) inches thick. 

(3) The inverts of the inlet and overflow port shall be at the same elevation. 
The invert of the header pipe port(s) leading to the disposal trench(es) 
shall be six (6) inches below the inlet invert. 

(4) Drop box covers shall be marked with the manufacturer's full business 
name, or number assigned by the Department. 

(5) Each manufacturer shall provide the Department with complete, detailed 
plans and specifications of the drop box, and shall certify, in writing, 
that drop boxes manufactured for use in on-site sewage disposal 
systems in Oregon will comply will all requirements of this rule. 

340-73-045 DIVERSION VALVES. 

(1) Diversion valves shall be constructed of durable material< {and be of a 
design approved by the Department. They shaU be} corrosion-resistant, 
watertight, and designed to accommodate the inlet and outlet pipes, in 
a secure and watertight manner. 

{f2) The manulaewnn"s name w numbe.• assigned by the Depa.·tment shaU 
he ma.·.lfed on fM eo•-er.} 

(2) Diversion valves shall be constructed with access to finished grade, 
adequate in size to provide for ease of operation and service of valve. 

(3) Each manufacturer shall provide the Department with complete, detailed 
plans and specifications of the diversion valve, including an instruction 
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manual, and shall certify, in writing, that diversion valves manufactured 
for use in on-site sewage disposal systems in Oregon will comply with 
all requirements of this rule. 

340-73-050 DOSING TANK~ [C()NSTRYGT/O!'J}. 

{(1) Dosing tanffs used in on site sewage disposal systems in Oregon shall 
he watMtight. They may he eonst:veted of eone.-ete, fibe.•glass, EH' 

othe.• noneo;rosive mate.-.'a!s af3fJ;oved by the Department: 

{a) Fiberglass desing tanks shall he a minimum t/H'ee six4eenths 
(3/16} ineh thiek and eonstrueted with a glass fihe.• eontent of 40 
peroent and a .-esin eontent of 6() pe.<eent, with no eKposed 
non resin eove.-ed glass tiheFS. 

(h} Preeast eonerete f/ssing tan.Ifs shall have a minimum wall and 
bottom thiekness of two and one half (2 112} fnehes. The tsp 
shal.1 he not Jess than four (4) inehes thie.'t. J:he.•e shall he no 
seams in the walls e.· bottom. 

(e} Gast in p!aee eonerete dosing tanffs sha!.1 have a minimum wall, 
top, and bottom thie!mess of six (6} inehes when the !.'quid 
eapaefty is twe.'ve hundred (1200} gallons or less. A struetura.1 

pe.•mit from the Depa.<lment of Commeroe or the muniefpality with 
}ul'isdietion {as defined in ORS 466. 760{6}} is ;equired when 
east in p/aee eene.-ete Elesing tan.Its a.•e used. Gast in p!aee 
eenerete dosing tan,le; with a lif/llfd eapaefty greate.· than twelve 
hundred l12()()) ga#ons shall ref/like suhmitta.1 of detai'edp!ans 
and speeifieations, p.·epared hy a ."egisteredp.•ofessiona.1 engineer 
lieensed to p.•aetiee in Oregon. 

(2) Eaeh dosing tank shall he eonst.<ueted and reinftJ.<eed to withstand the 
loads imposed upon the top, vra!!s and bottom.} 

f1.1 Each dosing tank employing one (1) or more pumps shall have a 
minimum liquid capacity equal to the projected daily sewage flow for 
flows up to twelve hundred (1200) gallons per day. The Department 
may use its discretion in sizing dosing tanks when the projected daily 
sewage flow is greater than twelve hundred ( 1 200) gallons per day. 
The liquid capacity shall be as measured from the invert elevation of the 
inlet fitting. 

{(4) J:he inlet fitting shat! he of huhhed east iron soi! pipe or othe.• materials 
app.<oved hy the Depa.•tment, with a minimum diameter of four (4} 
inehes. The desing tank manufaeturer shall SllfJIJ.'y a .<uhhe.• e.• 
neOfJ;ene ruhhe.• eompression gas.wt meeting the minimum 
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.<equkements etASTl'A speeifieatien C 664 v.rith eaeh fitting, IN an 
appropriate eeup!er whfeh the Department clete.-mfnes v.rf!! provicle te.• a 
watertight eenneetien.J 

f21 Each dosing tank {proposed te serve a eemmerofat faeifity v.rith a 
mm<imum p:·ejeeted daily sev.rage #ew et tv.renty five (2600) gal/ens, er 
proposed te serve a single family dv.rellfng,] shall be provided with an 
access manhole and a manhole cover, both having a minimum 
horizontal measurement of eighteen (18) inches. 

W Each dosing tank proposed to serve a commercial facility [v.rith a 
projeeted daffy sewage flew g.<eater than tv.renty five (26()0) gal/ens er 
v.rhen} containing more than one (1) pump or siphon shall be provided 
with one or more [a/ manhole accesses that {eenf9Fms te the fsllewing 
minimum heFi;zenta.1 dimensfens} provide adequate area to construct, 
install, service, and operate the equipment in accordance with provision 
of these rules.h 

(a) ()penfng at tank se#it thkty (30) fnehes; 

(b) !nskle et manwsy fe.<ty tv.re (42) !nehes; 

(e) Manhole eever epenfng tv.renty th.<ee (23) fnehes, 

(7) Eaeh p.<efahfieated dosing tank shall be ma.•.'ced en the uppe;mest 
sudaee with the #quid eapaeity and the manufaetu.<e."s full business 
name e.· numbe.• assigned by the Department. 

(8) Eaeh eemmerofa! manufaeturer et p.<efab;feated desfng tanlfs shall 
prevfde . tv.re (2) eemp.'ete sets et plans and speeifieatiens, prepa.<ed by 
a .•eg.'stered prefessiena! engineer, .'.'sensed te p.•aetiee fn Oregen, te the 
Department fe.• .<evfevJ and approval. Eaeh manufaetu.<er must a!se 
p.<evide vHitten eer-tifieatien te the /}epa."lment that sueh tanks 
d.'stributed fe.• use in en site sewage dispesa! systems in ().<egen will 
eempty v.rfth au .<equirements et this Ru.le.] 

(4) Besides meeting the requirements in OAR 340-73-025(13), the 
installation manual shall describe the installation of pump or siphon, 
piping, valves, controls, and wiring to manufacturer's specifications. 

{_§}_ Dosing tanks with siphons shall be designed and sized for each specific 
project. The tank manufacturer shall specify the tvoe or model of 
siphon, screen, and related apparatus to be used with that tank. {and 
shall a.'lew suffiefent e!earanee above the siphen dome te al/evJ remeva.1 

et the dome.] 

(6) The inlet fitting shall extend below the lowest operating level of the 
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340-73-055 

(1) 

(2) 

(3) 

pump or siphon. 

DOSING ASSEMBLIES: EFFLUENT PUMPS, CONTROLS AND ALARMS, 
AND DOSING SIPHONS. 

Design and equipment shall emphasize ease of maintenance and 
longevitv and reliability of components, and shall be proven suitable by 
operational experience, test, or analysis suitable to the Department. 

An easy means of electrical and plumbing disconnect shall be provided. 
All apparatus shall be constructed and installed to facilitate ease of 
service without having to alter any other component. 

Component materials shall be durable and corrosion resistant such as 
Type 316 .stainless steel, suitable plastics, or 85-5-5-5 bronze. 

Pumps, Siphons, Controls, and Alarms: All pumps. siphons, controls 
and related apparatus shall be field tested under working conditions and 
found to operate and perform satisfactorily in order to be considered in 
compliance with these rules. Electrical components used in on-site 
sewage disposal systems shall comply with State of Oregon Electrical 
Code, and the following provisions: 

(a) Motors shall be continuous-duty, with overload protectionf.:l~ 

(b) Pumps shall have durable impellers of bronze, cast iron, or other 
materials approved by the Departmentf.:l~ 

(c) Submersible pumps shall be provided with an easy, readily 
accessible means of electrical and plumbing disconnect, and a 
noncorrosive lifting device as a means of removal for servicingf.:l~ 

(d) Except where specifically authorized in writing by the Agent 
{Dkeete;}, the pump or siphon shall be placed within a 
corrosion-resistant screen that extends above the maximum 
effluent level within the pump chamber. The screen shall have at 
least twelve ( 12) square feet of surface area, with one-eighth 
(1 /8) inch openings. The use of a screen is not required if the 
dosing assembly is preceded by a tank with an effluent filter; 
{pump dses net diseha;ge inte a p;essudzed dist.-ibutien system, 
and the pump has a nene!eg impelle.· eapab!e of passing a 314 
ineh diameter se/HJ sphe."B.} 

(e) Pumps shall be automatically controlled by {sealed me.·eu,•yJ float 
switches with a minimum [me.-emy tube} rating of twelve (12) 
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amps at one hundred fifteen (115) volts A.G. or by a Department 
approved equivalently reliable switching mechanism. The 
switches shall be installed so that no more than {app:wffmate.'y-J 
twenty (20) percent of the projected daily sewage flow is 
discharged each cycle, unless otherwise authorized by the Agent. 
The pump "off" level shall be set to maintain the liquid level 
above the top of the pump or to the pump manufacturer's 
specifications; 

(f) An audible and visual high water level alarm with manual silence 
switch shall be located in or near the building served by the 
pump. The audible alarm only may be user cancelable. The 
switching mechanism controlling the high water level alarm shall 
be located so that at time of activation the {oosingJ tank has 
one-third (1 /3) of its capacity remaining for effluent storage. 
Commercial applications shall provide at least 6 hours of reserve 
storage capacity based on projected daily flows; 

(g) When a system has more than one (1) pump, the Department 
may require they be wired into the electrical control panel to 
function alternately after each pumping cycle. If either pump 
should fail the other pump will continue to function, while an 
audible (user cancelable) and visual alarm (not user cancelable) 
indicating pump malfunction will activate. A cycle counter shall 
be installed in the electrical control panel for each pumpf.:1~ 

(hi All pump installations shall be designed with adequate sludge 
storage area below the effluent intake level of the pump: 

(i) All commercial systems with a design flow greater than 600 
gallons shall be constructed in duplex (two or more alternating 
pumps) unless otherwise authorized in writing by the Department. 
Controls shall be provided such that an alarm shall signal when 
one (1 J of the pumps ma/functions: 

(i) All pumps serving commercial systems shall be operated through 
a pre-manufactured electrical control panel. Means of monitoring 
pump performance through the use of elapsed time meters and 
cycle counters are required; 

(k) Where multiple pumps are operated in series, an electrical control 
panel shall be installed which will prevent the operation of a pump 
or pumps preceding a station which experiences a high level 
alarm event. 

f.§1 Dosing Siphons. Dosing siphons used in on-site sewage disposal 
systems shall comply with all of the following minimum requirements: 
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(a) The siphon shall {Shall/ be constructed of corrosion-resistant 
materialsf.:/,: 

(b) The siphon shall {Shall/ be installed in accordance with the 
manufacturer's recommendationsf.:/,: 

(c) The manufacturer's installation and maintenance instructions shall 
be kept on site; 

(d) The installation shall include an electrically operated device which 
tracks the operation of the siphon by measuring cycle events and 
records them by means of an event counter mounted within the 
dwelling or structure served. 

340-73-056 EFFLUENT FILTERS. 

Effluent filters used in on-site sewage disposal systems shall meet the following criteria: 

(1) Filters shall be of durable, resilient, corrosion resistant, non-degradable 
materials resistant to deformation under normal operating conditions. 

(2) Filters shall be designed to prevent the escape of sludge or scum during 
normal operation and in the event of a malfunction. including filter 
clogging. 

(3/ The filter shall retain all particles greater than one-eighth (1 /8) inch in 
size. 

(4) The filter assembly shall baffle the sludge and scum layers to prevent 
the escape of gross solids during sludge bulking or gas ebullition .. 

(5) Filters shall be designed and positioned to allow for easy, trouble-free 
removal from and reinstallation to the screen apparatus from the 
assembly. 

(6) The assembly shall be capable of withstanding stresses placed upon it 
by installation, operation and service. 

(7/ The assembly shall perform as a conventional tank outlet, meeting the 
requirements of OAR 340-73-025(6), when the filter is removed. 

(8) The assembly shall be vented with nominal one-half inch diameter 
opening to an elevation above the top of the tank. 

(9) The filter must be designed to handle the flow of the system it is to 
serve and not result in excessive maintenance. For a single family 
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dwelling, maintenance is considered "excessive" when the filter 
requires service or cleaning more than one (1 J time per year. Service 
shall be performed each time the tank is pumped, and in accordance 
with the manufacturer's specifications. 

(10) To obtain Department approval, the manufacturer of an effluent filter 
shall provide the Department with the necessary technical data to show 
that the design and materials comply with these rules. Each 
manufacturer shall provide an operation and maintenance manual with 
each unit distributed. 

340-73-060 PIPE MATERIALS AND CONSTRUCTION. 

(1) Effluent Sewer Pipe: 

The effluent sewer shall be constructed with materials in conformance 
to building sewer standards, as identified in the Oregon State Plumbing 
Laws and Administrative Rules. The effluent sewer pipe shall have a 
minimum diameter of three (3) inches. When the septic tank is fitted 
with an effluent filter, the minimum nominal diameter of piping may be 
reduced to one and one-quarter (1.25) inches. 

(2) Distribution and Header Pipe and Fittings: 

(a) Plastic Pipe and Fittings: 

(A) Styrene-rubber plastic distribution and header pipe and 
fittings shall meet the most current ASTM (American 
Society for Testing and Materials) Specification D 2852 and 
Sections 5.5 and 7.8 of Commercial Standard 228, 
published by the U.S. Department of Commerce. Pipe and 
fittings shall also pass a deflection test withstanding three 
hundred-fifty (350) pounds/foot without cracking by using 
the method found in ASTM 241 2. In addition to the 
markings required by ASTM 2852, each manufacturer of 
styrene-rubber plastic pipe shall certify, in writing to the 
Department, that the pipe to be distributed for use in 
absorption facilities within the State of Oregon will comply 
with all requirements of this sectionf.:l~ 

(B) Polyethylene distribution pipe in ten (10) foot lengths and 
header pipe in lengths of ten ( 10) feet or greater of which 
pipe and fitting shall meet the current ASTM Specification 
F405. Pipe and fittings shall also pass a deflection test 
withstanding three hundred-fifty (350) pounds per foot 
without cracking or collapsing by using the method found in 

OAR73 A160 
MWIWH5776.5 October 21, 1994 



ASTM 2412. Pipe used in absorption facilities shall be 
heavy duty. In addition to the markings required by ASTM 
F405, each manufacturer of polyethylene pipe shall certify, 
in writing to the Department that the pipe to be distributed 
for use in absorption facilities within the State of Oregon 
will comply with all requirements of this sectionf.:/~ 

(C) Polyvinyl chloride (PVC) distribution and header pipe and 
fittings shall meet the most current ASTM Specification 
D-2729. Pipe and fittings shall pass a deflection test 
withstanding three hundred-fifty (350) pounds per foot 
without cracking or collapsing by using the method found in 
ASTM 241 2. Markings shall meet requirements established 
in ASTM Specification D-2729, subsections 9.1.1., 9.1.2 
and 9.1 .4. Each manufacturer of polyvinyl chloride pipe 
shall certify, in writing to the Department, that pipe and 
fittings to be distributed for use in absorption facilities 
within the State of Oregon will comply with all requirements 
of this sectionf.:/~ 

(D) Polyethylene smooth wall distribution and header pipe (ten 
(10) foot lengths) and fittings shall meet the most current 
ASTM specification F 810. Pipe and fittings shall also pass 
a deflection test of three hundred fifty (350) pounds per 
foot without cracking or collapsing by using the method 
found in ASTM 241 2. Markings shall meet the require
ments established in ASTM specification F 810, Section 9. 
Each manufacturer of polyethylene smooth wall pipe shall 
certify, in writing to the Department that the pipe to be 
distributed for use in absorption facilities within the State of 
Oregon will comply with all requirements of this rulef.:/~ 

(E) The four types of plastic pipe described above shall have 
two (2) rows of holes spaced one hundred-twenty ( 1 20) 
degrees apart and sixty (60) degrees on either side of a 
center line. For distribution pipe, a line of contrasting color 
shall be provided on the outside of the pipe along the line 
furthest away and parallel to the two (2) rows of 
perforations. Markings, consisting of durable ink, shall 
cover at least fifty (50) percent of the pipe. Markings may 
consist of a solid line, letters, or a combination of the two. 
Intervals between markings shall not exceed twelve (12) 
inches. The holes of each row shall be not more than five 
(5) inches on center and shall have a minimum diameter of 
one-half (1 /2) inch. 

(b) Concrete tile in twelve ( 12) inch lengths shall meet the current 
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ASTM Specification C 412. Each manufacturer of concrete tile 
shall certify, in writing to the Department, that the pipe to be 
distributed for use in absorption facilities within the State of 
Oregon will comply with all of the requirements of this sectionb:l< 

(c) Clay drain tile in twelve (12) inch lengths shall meet the current 
ASTM Specification C 4. Tile used as part of an absorption 
facility shall bear the ASTM number above and some identification 
as to which quality standard it meets (Standard, Extra-Quality, 
Heavy-Duty). In addition to the markings required above, each 
manufacturer of clay tile shall certify, in writing to the 
Department, that the pipe to be distributed for use in absorption 
facilities within the State of Oregon shall comply with all of the 
requirements of this sectionH« 

(d) Bituminized fiber solid pipe and fittings shall meet the current 
ASTM Specification D 1861. Perforated bituminized fiber pipe 
shall meet the current ASTM Specification D 231 2. Each length 
of pipe and each fitting shall be marked with the nominal size, the 
manufacturer's name or trademark, or other symbol which clearly 
identifies the manufacturer and the appropriate ASTM specifica
tion number above. Markings on pipe shall be spaced at intervals 
not greater than two (2) feet. In addition to the markings required 
above, each manufacturer of bituminized pipe shall certify, in 
writing to the Department, that the pipe to be distributed for use 
in absorption facilities within the State of Oregon shall comply 
with all requirements of this section. In addition, all bituminized 
pipe that is to be installed as part of an absorption facility shall 
comply with the following requirements. The pipe shall have two 
rows of holes spaced one hundred-twenty ( 1 20) degrees apart 
and sixty (60) degrees on either side of a center line. For 
distribution pipe, a line of contrasting color shall be provided on 
the outside of the pipe along the line furthest away and parallel to 
the two (2) rows of perforations. Markings, consisting of durable 
ink, shall cover at least fifty (50) percent of the pipe. Markings 
may consist of a solid line, letters, or a combination of the two. 
Intervals between markings shall not exceed twelve (12) inches. 
The holes of each row shall not be more than five (5) inches on 
center and shall have a minimum diameter of one-half (1 /2) 
inchb:l< 

(e) Polyvinyl chloride (PVC) pressure transport pipe, pressure 
manifolds, and pressure lateral pipe and fittings shall meet the 
current requirements for Class 1 60 PVC 11 20 pressure pipe as 
identified in ASTM Specification D-2241. The pipe and fittings 
shall marked be as required by ASTM Specification D-2241. 
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[(f) Gravel less dis13ssal treneh systems shall se esnstrueted usin§ 
esrru§ated 13elyethylene 13i13e, fittin§s and esu13lin§s that esm13ly 
with the ree:iuirements sf ASTM F @@7. The 13i13e shall have tws 
rsws sf hales s13aeed a1313reJcimately one hundred twenty (120) 
de§rees a13art, and appreJcimately sne hundred tweflty (120) 
de§rees a13art eaeh frsm the lseatisn stri13e whieh shall se a 
esntrastin§ osier. The drain hales shall se a minimum sf ene half 
(1/2) ineh diameter. The minimum outlet area shall se one (1) 
se:iuare ineh 13er lineal foot of 13i13e. There shall se at least one (1) 
drain hele 13resent in the valley of eaeh eorru§ation. The 
§ravel less disposal treneh 13i13e shall have a miflimum inside 
diameter sf ten ( 10) inehes, and ae eneased in a fa story installed 
filter faerie wra13 aeeeptasle to the De13artment. Eash 
manufaeturer of this pi13e shall eertify ifl writin§ ts the Departmen: 
that the pipe afld fittin§s to se distrisuted for use in a8sor13tion 
faeilities within the State of Ore§on will eomply with all 
ree:iuirements sf this susseetion.] 

NONWATER-CARRIED WASTE DISPOSAL FACILITIES, MATERIALS, 
AND CONSTRUCTION. 

340-73-065 PRIVIES AND PORTABLE TOILET SHELTERS. 

(1) Privies and portable toilet shelters shall comply with the following 
general requirements: 

(a) Structures shall be free of hostile surface features, such as 
exposed nail points, sharp edges, and rough or broken boards, 
and shall provide privacy and protection from the elementsf.:/~ 

(b) Building ventilation shall be equally divided between the bottom 
and top halves of the room. All vents shall be screened with 
sixteen (16) mesh screen of durable materialf.:/~ 

(c) Buildings shall be of fly-tight construction and shall have 
self-closing doors with an inside latchf.:/~ 

(d) Pits, tanks or vaults shall be vented to the outside atmosphere by 
a flue or vent stack having a minimum inside diameter of four (4) 
inches. Vents shall extend not less than twelve ( 12) inches 
above the rooff.:/~ 

(e) Interior floors, walls, ceilings, partitions, and doors shall be 
finished with readily cleanable impervious materials resistant to 
wastes, cleansers and chemicals. Floors and risers shall be 
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constructed of impervious material and in a manner which will 
prevent entry of verminf.:I< 

(f) Seat tops shall be not less than twelve ( 1 2) inches nor more than 
sixteen (16) inches above the floor. The seat openings shall be 
covered with attached, open-front toilet seats with lids, both of 
which can be raised to allow use as a urinalf.:I< 

(g) The distance between the front of the riser and the building wall 
shall not be less than twenty-one (21) inchesf.:I< 

(2) Privies. In addition to complying with the requirements specified in 
section 1 of this rule, privies shall be provided with: 

(a) Adequate ventilation shall be provided to allow for the free escape 
of gases and odors; {Vents equal in a.<ea tB net less than ene fif-th 
(116) the #ee.- ania e.- a minimum et three (3) square feet, 
v.thieheve.- is g.-eate.-.J 

(b) A minimum clear space of twenty-four (24) inches between seats 
in multiple-unit installations and a clear space of twelve (12) 
inches from the seat opening to the building wall in both single 
and multiple units. 

(3) Portable Toilet Shelters. Portable toilet shelters may be prefabricated, 
skid mounted, or mobile. In addition to complying with the 
requirements specified in Section 1 of this Rule, portable toilet shelters 
shall: 

(a) Provide screened ventilation to the outside atmosphere having a 
minimum area of one ( 1) square foot per seatf.:I< 

(b) Provide a minimum floor space outside of the riser of nine (9) 
square feet per seatf.:I< 

(c) Be furnished with a toilet tissue holder for each seatf.J< 

(d) Be located in areas readily accessible to users and to 
pumping/cleaning servicesf.J< 

(e) Provide separate compartments with doors and partitions or walls 
of sufficient height to insure privacy in multiple-unit shelters 
except that separate compartments are not required for urinals. 
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340-73-080 CONSTRUCTION OF GRAY WATER WASTE DISPOSAL SUMPS. 

A gray water waste disposal sump shall consist of a receiving chamber, settling chamber, 
and either a seepage chamber or disposal trench. [An aeeeptable design fe.• g;ay v;ater 
v;aste dispesa! sumps is shewn iR OAR 34(), DivisieR 71, Diag.-ams 14 and 16.} 

340-73-085 FLEXIBLE MEMBRANE LINERS FOR SAND FILTERS TREATING SEPTIC 
TANK EFFLUENT. 

(1) Unsupported polyvinyl chloride (PVC) shall have the following 
properties: 

Property Test Method 
(a) Thickness ASTM D1593 

30 mil, minimum 
Para llJ,4,-3J9.1.3 

(b) Specific Gravity (Minimum) ASTM D792 
Method A 

(c) Minimum Tensile Properties ASTM D882 
(each direction) 

(A) Breaking Factor Method A or B 
69 

(pounds/inch width) I 1 inch wide) 

(Bl Elongation at Break Method A or B 
300 

(percent) 

(C) Modulus (force) at 1 00% Method A or B 
Elongation (pounds/inch 27 
width) 

(d) Tear Resistance (pounds, ASTM D1004 
8 minimum) Die C 

(e) Low Temperature ASTM D1790 -20°F 

(f) Dimensional Stability (each ASTM D1204 
direction, percent change 212°F, 15 min. ±5 
maximum) 

(g) Water Extraction ASTM D1239 -0.35% max. 

(h) Volatile Loss ASTM D1203 
0.7o/o max. 

Method A 

(i) Resistance to Soil Burial (percent ASTM D3083 
change maximum in original 
value) 

(A) Breaking Factor -5 

(B) Elongation at Break -20 

(C) Modulus at 100% 
±10 

Elongation 

(j) Bonded Seam Strength (factory ASTM D3083 
55.2 

seam, breaking factor, ppi width) 

(k) Hydrostatic Resistance ASTM D751 
82 

Method A 
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(2) Installation Standards: 

OAR73 
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(a) Patches, repairs and seams shall have the same physical 
properties as the parent materialf.:/; 

(b) Site considerations and preparation: 

(A) The supporting surface slopes and foundation to accept the 
liner shall be stable and structurally sound including 
appropriate compaction. Particular attention shall be paid to 
the potential of sink hole development and differential 
settlementf.:/; 

(8) Soil stabilizers such as cementations or chemical binding 
agents shall not adversely affect the membrane; 
cementations and chemical binding agents may be 
potentially abrasive agents. 

(c) Only fully buried membrane liner installation shall be considered to 
avoid weatheringf.:/; 

(d) Unreinforced liners have high elongation and can conform to 
irregular surfaces and follow settlements within limits. 
Unreasonable strain reduces effective thickness and may reduce 
life expectancy by lessening the chemical resistance of the 
thinner (stretched) material. Every effort shall be made to 
minimize the strain (or elongation) anywhere in the flexible 
membrane linerf.:/; 

(e) Construction and installation {~f site}: 

(A) Surface condition: 

(i) 

(ii) 

Preparation of earth subgrade. The prepared 
subgrade shall be of soil types no larger than 
Unified Soil Classification System (USCS) sand (SP) 
to a minimum of four (4) inches below the surface 
and free from loose earth, rock, fractured stone, 
debris, cobbles, rubbish and roots. The surface of 
the completed subgrade shall be properly 
compacted, smooth, uniform and free from sudden 
changes in grade. Importing suitable soil may be 
requiredf.:/; 

Maintenance of subgrade. The earth subgrade shall 
be maintained in a smooth, uniform and compacted 
condition during installation of the lining. 
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(B) Climatic conditions: 

(i) Temperature. The desirable temperature range for 
membrane installation is 42°F to 78°F. Lower or 
higher temperatures may have an adverse effect on 
transportation, storage, field handling and 
placement, seaming and backfilling and attaching 
boots and patches may be difficult. Placing liner 
outside the desirable temperature range shall be 
avoidedf.:/; 

(ii) Wind. Wind may have an adverse effect on liner 
installation such as interfering with liner placement. 
Mechanical damage may result. Cleanliness of 
areas for boot connection and patching may not be 
possible. Alignment of seams and cleanliness may 
not be possible. Placing the liner in high wind shall 
be avoidedf.:I; 

(iii) Precipitation. When field seaming is adversely 
affected by moisture, portable protective structures 
and/or other methods shall be used to maintain a 
dry sealing surface. Proper surface preparation for 
bonding boots and patches may not be possible. 
Seaming, patching and attaching 'boots' shall be 
done under dry conditions. 

(C) Structures. [Penetl'Stftm eta fleN.W!e Unevhy any designed 
meaRS shall he avoided.] Where penetrations are 
necessary, {sueh as he;f~ootal and ve.<tfea! pipes, it is 
essential ta ehtain a seeu.•e, !.'qi/kl tight seal between the 
p.'pes and the fleH!h!e Une.-. l.!nevs} liners shall be attached 
to pipes with a mechanical type seal supplemented by a 
chemically compatible caulking or adhesives to effect a 
liquid-tight seal. The highest order of compaction shall be 
provided in the area adjacent to pipes to compensate for 
any settlementf.:/; 

(D) Liner Placement: 

(i) Size. The final cut size of the liner shall be 
carefully determined and ordered to generously fit 
the container geometry without field seaming or 
excess straining of the liner materialf.:/; 

(ii) Transportation, handling and storage. Trans
portation, handling and storage procedures shall be 
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(iii) 

(iv) 

(v) 

(vi) 

(vii) 

(viii) 

planned to prevent material damage. Material shall 
be stored in a secured area and protected from 
adverse weatherf.:1< 

Site inspection. A site inspection shall be carried 
out by the Agent and the installer prior to liner 
installation to verify surface conditions, etcf.:1< 

Deployment. Panels shall be positioned to minimize 
handling. Seaming should not be necessary. 
Bridging or stressed conditions shall be avoided 
with proper slack allowances for shrinkage. The 
liner shall be secured to prevent movement and 
promptly backfilledf.:1< 

Anchoring trenches. The liner edges should be 
secured frequently in a backfilled trenchf.:1< 

Field seaming. Field seaming, if absolutely 
necessary, shall only be attempted when weather 
conditions are favorable. The contact surfaces of 
the materials should be clean of dirt, dust, 
moisture, or other foreign materials. The contact 
surfaces shall be aligned with sufficient overlap and 
bonded in accordance with the suppliers 
recommended procedures. Wrinkles shall be 
smoothed out and seams should be inspected by 
nondestructive testing techniques to verify their 
integrity. As seaming occurs during installation, 
the field seams shall be inspected continuously and 
any faulty area repaired immediatelyf.:1< 

Field repairs. It is important that traffic on the lined 
area be minimized. Any necessary repairs to the 
liner shall be patched using the same lining material 
and following the recommended procedure of the 
supplierf.:1< 

Final inspection and acceptance. Completed liner 
installations shall be visually checked for 
punctures, rips, tears and seam discontinuities 
before placement of any backfill. At this time the 
installer shall also manually check all factory and 
field seams with an appropriate tool. In lieu of or in 
addition to manual checking of seams by the 
installer, either of the following tests may be 
performed: 
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(I) Wet Test: The lined basin shall be flooded to the 
one (1) {feu.- MJ] foot level with water after inlets 
and outlets have been plugged. There shall not be 
any loss of water in a 24 hour test period; 
{We1kmansh!p shaU be aeeepted if Jea.'fage ."ate in a 
24 heu.-peliedis RB g.-eate.· than 0.26 inehes.J 

(II) Air Lance Test: {.'nspeet aU seams ffaeta17· and 
field} for unbended a1eas using an air nan!e 
direeted BR the upper seam edge and su.efaee ta 
deteet lease edges.} Check all bonded seams using 
a minimum 50 PSI (gauge) air supply directed 
through a 3/1 6 inch (typical) nozzle, held not more 
than 2 inches from the seam edge and directed at 
the seam edge. Riffles indicate unbonded areas 
within the seam, or other undesirable seam 
construction. 

Ope."atien and Maintenanee Stam/ams. The ewne1;tpurohase:' af a sand 
fi#e.• system must .-eeegn.ize that he assumes the eentinuaus 
.-espansfbility ta p.-eserve the insta/fatiBR as near as praetiea! in lts "as 
buf.'t"" state. This respansibiffty ineiudes the eoot."6/ er e."Bsien af any 
"mound," the eentro! and remava! af Ja,•ge perennial plants, the feneing 
aut af livestaek and the eoot."6! af bwrov;fng animals.} 

IMPLEMENTATION DATE 

340-73-090 

These rules become effective April 1, 1995. Until these rules become effective, existing 
rules remain in effect. Nothing in this Section is intended to prevent the Department from 
taking any action necessary to prepare for implementing the new rules. 
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Oregon Administrative Rules, Chapter 340, Division 73 

All references to Diagrams have been deleted from the text of this Division. 

Therefore, the following Diagrams are deleted from OAR Chapter 340, Division 73: 

f[)iagmm 1 Typiea.' Cast !n •0 !aee Conerete Sept.'e Tan.'c SpethifieatiBRS,'; 
[D/agMIR 2 Typ.'ea.1 Dosing Tank,'; 

Typ.'eal J1.-e Cast Cene.-ete Dist:'ibut.'en BeK am/ Of'6f1 8eJt Details} 



NOTICE OF PROPOSED RULEIVIAKING HEARING 
(Rulemaking Statemertts and Statement of Fiscal Impact must accotnpany this form.) 

Department of Environmental Quality Water Quality Division 
OAR Chapter 340-13,14,45,52,71.73 

DATE: TIME: 

July 22, 1994 3 pm 

July 25, 1994 3 pm 

July 26, 1994 3 pm 

July 27, 1994 5 pm 

July 28, 1994 3 pm 

HEARINGS OFFICER(s): 

STATUTORY AUTHORITY: 

LOCATION: 

Department of Environmental Quality, N.W. Region, 
2020 S.W. Fourth, Suite 400 
Portland Or 
Room A 

Blue Mountain Community College 
2411 N.W. Carden 
Pendleton, OR 
Morrow Hall, Room M-130 

Cascade Natural Gas Building 
334 N.E. Hawthorne 
Bend, OR 
Public Meeting Room 

Jackson County Courthouse 
10 Sou th Oakdale 
Medford, OR 
Auditorium 

Springfield City Hall 
225 5th Street 
Springfield, OR 
Council Meeting Room 

Charles K. Ashbaker 

ORS 454.625; ORS 454.780: and ORS 468.020 

ADOPT: OAR340-71-162, 302 

AMEND: OAR 340-14 
OAR 340-45 
OAR 340-52 
OAR 340-71 
OAR 340-73 

REPEAL: OAR 340-71-350. 
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NOTE: In addition to the proposed rule changes listed above, the DEQ Environmental Quality 
Co=ission may consider limited pilot projects through which certain on-site sewage disposal 
activities may be contracted out to private contractors. 

IXI This hearing notice is the initial notice given for this rulemaking action. 
0 This hearing was requested by interested persons after a previous rule making notice. 
IXI Auxiliary aids for persons with disabilities are available upon advance request. 

SUMMARY: 
These proposed rules would amend the existing rules for on-site sewage disposal in Oregon. 
The rules set requirements for siting, construction, and operation of on-site sewage disposal 
systems. The rules address license requirements for people who install and service on-site 
sewage disposal systems. The changes would provide flexibility for installation of on-site 
systems. Operating permits will be required of larger systems or systems that use distinctive 
technology or are high in waste strength. Technical improvements will be required for some 
materials and systems, i.e. septic tanks. 

These proposed rules are intended to keep pace with changes in the field of on-site sewage 
disposal. They allow for consideration of new technology. They will allow for increased " 
responsibility of the installer and in tum require increased knowledge of the rules by those 
people that service and install on-site systems. 

Divisions 14, 45 and 52 will be modified to indicate that permitting rules and associated fees 
for on-site systems are in Division 71 and 73. · 

LAST DATE FOR COMMENT: August 4, 1994. 

DATE PROPOSED TO BE EFFECTIVE: Upon adoption by the Environmental Oualitv 
Commission and subsequent filing with the Secretary of State. 

AGENCY RULES COORDINATOR: 
AGENCY CONTACT FOR THIS PROPOSAL: 
ADDRESS: 

TELEPHONE: 

Chris Rich, (503) 229-6775 
Sherman Olson, 
Water Quality Division 
811 S. W. 6th Avenue 
Portland, Oregon 97204 
(503) 229-6443 

or Toll Free 1-800-452-4011 

Interested persons may comment on the proposed.rules orally or in writing at the hearing. Written 
co=ents will also be considered if received by the date indicated above. 

Signature Date 
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Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON 
Modification of Rules Affecting On-Site Sewage Disposal 

OAR Chapter 340, Divisions 71, 73, 14, 45, and 52 

Date Issued: June 22, 1994 
Public Hearings: July 22, 25, 26, 
27, & 28, 1994 
Comments Due: August 4, 1994 

• • • 

WHO IS AFFECTED: Those who are involved with the construction of on-site sewage disposal systems, those 
who are manufacturing equipment used for on-site sewage disposal systems, and those who are regulating these 
systems are affected by these rule modifications. 

WHAT IS PROPOSED: The Department has been working with a Technical Advisory Committee for the past 
year in reviewing the on-site sewage disposal program and rules. Some of the changes proposed are 
housekeeping changes, while others are quite significant. The intent is to better address new. technology, require 
better operation and maintenance of complex systems, move all rules affecting on-site sewage disposal into 
Divisions 71, 72 and 73 of Oregon Administrative Rules Chapter 340, and to provide more flexibility for those 
involved in administering the rules. · 

In addition to those issues which the Technical Advisory Committee has been working on for the past several 
nonths, the Environmental Quality Commission may consider limited pilot projects through which certain on-site 
sewage disposal activities may be contracted out to private contractors. This concept is a late development and 
has not been part of the deliberations over the past year. However, the Department is inviting public comments 
on this concept. 

WHAT ARE THE IDGHLIGIITS: A summary of the proposed rule changes is attached. 

HOW TO COMMENT: Public Hearings to provide information and receive public comment are scheduled as 
follows: 

DATE: TIME: LOCATION: 

July 22, 1994 3 pm Department of Environmental Quality, Northwest Region 
2020 S.W. Fourth, Suite 400 

811 S.W. 6th Avenue 
Portland, OR 97204 

11(1/86 

Portland, OR - Room A 

- OVER -

FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, can 1-800-452-4011. 



DATE: TIME: 

July 25, 1994 3 pm 

July 26, 1994 3 pm 

July 27, 1994 5pm 

July 28, 1994 3pm 

LOCATION: 

PUBLIC NOTICE 
On-Site Sewage Rules Modification 

Page 2 

Blue Mountain Community College 
2411 N.W. Carden 
Pendleton, OR - Morrow Hall, Room M-130 

Cascade Natural Gas Building 
334 N.E. Hawthorne 
Bend, OR - Public Meeting Room 

Jackson County Courthouse 
10 South Oakdale 
Medford, OR - Auditorium 

Springfield City Hall 
225 5th Street 
Springfield, OR - Council Meeting Room 

Written comments must be received by 5:00 p.m. on August 4, 1994. Comments must be sent or delivered to 
the following address: 

Department of Environmental Quality 
Water Quality Division 
811 S.W. 6th Avenue 
Portland, OR 97204 

Because of the size of this rule package (136 pages), a summary only is being supplied in this mailing. A 
complete copy of the proposed rule modifications package may be reviewed at the above address as well as each 
of the Department's field offices and contract county offices. A list of these other locations is attached. A copy 
of the proposed rules may be obtained after July 1, 1994 by calling the Department's Water Quality Division at 
(503) 229-6474, or by calling toll free in Oregon 1-800-452-4011. To obtain additional information about these 
materials, please call Sherman Olson at (503) 229-6443, or the above toll free number. 

WHAT HAPPENS NEXT: The Department will evaluate comments received and will make a recommendation 
to the Environmental Quality Commission. Interested parties can request to be notified of the date the 
Commission will consider the matter by writing to the Department at the above address. It is current! y 
anticipated that the Commission will act on the rule modifications at their regular meeting 
August 26, 1994. 

ACCOMMODATION OF DISABILITIES: In order to accommodate persons with disabilities, please notify 
. the Department of any special physical or language accommodations you may need as far in advance of the 

meeting dates as possible. To make these arrangements, contact Ed Sale in Public Affairs at 
'.--(503) 229-5766. For the hearing impaired, the Department's TDD number is (503) 229-6993. 

ACCESSIBILITY INFORMATION: This publication is available in alternate format.(e.g. large print, 
braille) upon request. Please contact Ed Sale in DEQ Public Affairs at (503) 229-5766 to request an 
alternate format. 



State of Oregon 
Department of Environmental Quality Memorandumt 

Date: June 22, 1994 

To: Interested and Affected Public 

Subject: Rulemaking Proposal - Modification of On-site rules 

This memorandum contains information on a proposal by the Department of 
Environmental Quality (DEQ) to adopt new rules/rule amendments regarding the on-site 
sewage disposal program. It includes modifications to OAR Chapter 340 Divisions 71, 
73, 14, 45, and 52.. This proposal would make several housekeeping changes to the on
site rules in addition to making substantive changes. It also brings applicable portions of 
Divisions 14, 15, 45, and 52 into Division 71 so that all rules pertaining to on-site 
sewage disposal are in the same Division. 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 

* 

Attachment A 

Attachment B 

Attachment C 

Attachment D 

Summary of Proposed Rule Changes * 

The "Legal Notice" of the Rulemaking Hearing. (required 
by ORS 183.335) 

The official Rulemaking Statements for the proposed 
rulemaking action. (required by ORS 183.335) 

The official statement describing the fiscal and economic 
impact of the proposed rule. (required by ORS 183.335) 

Note: Because of the length of this rule package (136 pages), the entire package is 
not being provided in this mailing. However, in about 1 week, copies will 
be available, upon request, and copies will be available for viewing at each 
of the DEQ field offices as well as contract county offices. 

tAccommodations for disabilities are available upon request by contacting 
the Public Affairs Office at (503)229~53 l 7(voice)/(503)229-6993(TDD). 
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Attachment E 

Attachment F 

A statement providing assurance that the proposed rules are 
consistent with statewide land use goals and compatible with 
local land use plans. 

Questions to be Answered to Reveal Potential Justification for 
Differing from Federal Requirements. 

Hearing Process Details 

You are invited to review these materials and present written or oral comment in 
accordance with the following: 

Date: 
Time: 
Place: 

July 22, 1994 
3:00 pm 
DEQ Northwest Region Office, 2020 S.W. Fourth, Suite 400, 
Portland - Conference Room A, Fourth Floor 

July 25, 1994 
3:00 pm 
Blue Mountain Community College, 2411 N.W. Carden, Pendleton, 
Morrow Hall, Room M-130 

July 26, 1994 
3:00 pm 
Cascade Natural Gas Building, 334 N.E. Hawthorne, Bend 
Public Meeting Room 

July 27, 1994 
5:00 pm 
Jackson County Courthouse, 10 South Oakdale, Medford 
Auditorium 

July 28, 1994 
3:00 pm 
Springfield City Hall, 225-Sth St., Springfield 
Council Meeting Room 



Memo To: Interested and Affected Public 
June22,1994 
Page 3 

Deadline for submittal of Written Comments: August 4, 1994, 5:00 pm 

Charles K. Ashbaker will be the Presiding Officer at this hearing. Following close of 
the public comment period, the Presiding Officer will prepare a report which summarizes 
the oral testimony presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's 
report and all written comments submitted. The public hearing will be tape recorded, 
but the tape will not be transcribed. 

If you wish to be kept advised of this proceeding and receive a copy of the 
recommendation that is presented to the EQC for adoption, you should request that your 
name be placed on the mailing list for this rulemaking proposal. 

What Happens After the Public Com.ment Period Closes 

The Department will review and evaluate comments received, and prepare responses. 
Final recommendations will then be prepared, and scheduled for consideration by the 
Environmental Quality Commission (EQC). 

The EQC will consider the Department's recommendation for rule adoption during one 
of their regularly scheduled public meetings. The targeted meeting date for 
consideration of this rulemaking proposal is August 26, 1994. This date may be delayed 
if needed to provide additional time for evaluation and response to testimony received in 
the hearing process. You will be notified of the time and place for final EQC action if 
you present oral testimony at the hearing or submit written comment during the comment 
period or ask to be notified of the proposed final action on this rulemaking rroposal. 

The EQC expects testimony and comment on proposed rules to be presented during the 
hearing ,.>rocess so that full consideration by the Department may occur before a final 
recommendation is made. The ·EQC may elect to receive comment during the meeting 
where the rule is considered for adoption; however, such comment will be limited to the 
effect of changes made by the Department after the public comment period in response to 
testimony received. The EQC strongly encourages people with concerns regarding the 
proposed rule to communicate those concerns to the Department at the earliest possible 
date so that an effort may be made to understand the issues and develop options for · 
resolution where possible. 

Background on Development of the Rulemaking Proposal 
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What is the problem 

Current on-site sewage disposal rules are out-of-date. There is new technology which 
cannot be fully utilized the way the rules are currently written. The current rules 
provide very little flexibility to staff in making judgement decisions. There are segments 
of rules affecting on-site sewage disposal systems which are located in several different 
Divisions of Chapter 340. 

How does this proposed rule help solve the problem 

The rules as drafted add more flexibility for the Department to make judgement 
decisions. They establish an on-going Technical Review Committee to evaluate new 
technology and to make recommendations to the Department on their implementation. In 
order to make it easier for the regulated community, those portions of Divisions 14, 15, 
45, and 52 which regulate certain aspects of the on-site sewage disposal program have 
been extracted and placed in Division 71. 

How was the rule developed 

The rule has been developed over the past 12 months through the use of a Technical 
Advisory Committee. The Committee has met monthly. In addition, the Committee was 
divided into an Administrative Subcommittee and Technical Subcommittee which met 
separately, at least monthly. 

How does it affect the public, regulated community, other agencies 

The modified rules will add some new requirements to septic tanks which will add some 
additional cost for new systems. The rules will require on-site system installers to take 
an examination to show their understanding of the on-site rules. The rules will require 
some facilities such as intermediately sized disposal fields, larger sand filters, facilities 
with high waste strength, and holding tanks to have a renewable operational permit 
which will require routine maintenance of the system. The rules will provide a 
mechanism for getting new technology evaluated. 

Note: In addition to the proposed rule changes listed in this notice, the Environmental 
Quality Commission may consider limited pilot projects through which certain on-site 
sewage disposal activities may be contracted out to private contractors. This concept is 
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a late development and has not been discussed with the Technical Advisory Committee. 
The Department is inviting public comments on this concept. 

How does the rule relate to federal requirements or adjacent state requirements 

The federal government does not have rules regulating on-site disposal systems, with the 
exception of those requiring a permit under the Underground Injection Control program. 
These rules make no change in that relationship. 

How will the rule be implemented 

Portions of the rules will go into effect immediately upon adoption by the EQC and 
filing with the Secretary of State. Those portions related to testing of on-site system 
installers will not go into effect until July 1995. On-site sewage disposal work is on
going work. 

Are there time .constraints 

There are no time constraints for this rule action. 

Contact for more information 

If you would like more information on this Tulemaking proposal, a full copy of the rules, 
or would like to be added to the mailing list, please contact: 

Sherman Olson 
DEQ Water Quality 
811 S. W. Sixth Street 
Portland, OR 97204 
Phone 229-6443 or 
Toll Free 1(800) 452-4011 
TIY 229-6993 



SUMMARY OF PROPOSED CHANGES TO ON-SITE SEWAGE DISPOSAL RULES 

DIVISION 71 

Some of the general goals of this rule revision are to provide more flexibility to the 
Department and Agent in administering the on-site sewage disposal program, provide better 
oversight of large and complex systems which are likely to fail if not properly maintained, 
bring all rules which regulate on-site sewer disposal systems into one set of rules, and update 
rules to the standards being used today. 

In addition to the major rule revisions listed in this summary, there are several 
"housekeeping" changes which are not listed in this summary. 

340-71-100 DEFINITIONS 

Definitions for "Building Sewer", "Filter Material", "Strength of Wastewater", and 
"Water Pollution" were deleted because they were redundant, replaced by other 
terms, or no longer used. 

Definitions for "Aerobic Sewage Treatment Facility", "Construction", "Conventional 
Sand Filter", "Disposal Field", "Emergency Repair", and "Sewage Disposal Service" 
were modified. 

Definitions for "Biochemical Oxygen Demand (BOD)", "Design Criteria", "Drain 
Media", "Effluent Filter", "Hydrasplitter", "Residential Strength Wastewater", "Sand 
Filter Media", "Septage", "Split Waste System", "Surface Waters", "Total Kjeldahl 
Nitrogen (TKN)'', "Underdrain Media", and "WPCF Permit" were added. 

All definitions have been located in this definition section of the rules. 
Definitions currently found in the text of the rules have been removed. 

340-71-120 JURISDICTION AND POLICY 

These rules were changed to better define the delineation of responsibility between the 
Department and local governments acting as the Department's Agents. It also 
discusses the use of general permits for some of the categories of systems which will 
require renewable Water Pollution Control Facilities (WPCF) permits, rather than just 
a construction permit. It establishes the use of a Technical Review Committee for the 
Department to use in evaluating new technology, rule implementation, and regulation 
of sewage disposal service workers. 
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340-71-130 GENERAL STANDARDS, PROHIBITIONS AND REQUIREMENTS 

There have been several changes made to this rule. The most noteworthy is the 
requirement for standard on-site systems with a flow greater that 2,500 gallons per 
day, systems which treat sewage which is not residential strength wastewater, aerobic 
systems and sand filters with design flow exceeding 600 gallons per day, and holding 
tanks to be placed on a WPCF Permit. The WPCF permit will be ongoing and 
renewable. The permit will establish maintenance and monitoring requirements. 

Applicable portions of the performance bond requirements, found in Oregon 
Administrative Rules Chapter 340 Division 15, have been brought into this rule in 
order to -consolidate all on-site rules into one set of rules. 

340-71-140 FEES -- GENERAL 

The only change to these rules being proposed in this document is the addition of 
permit fees for WPCF permit. A major rewrite of the entire fee schedule is being 
considered in a separate rule revision package. Most of these fees already exist but 
are found in Division 45. 

340-71-160 PERMIT APPLICATION PROCEDURES -- GENERAL REQUIREMENTS 

The rule was changed to allow the Agent discretion in waiving the requirement for an 
evaluation report for a system repair or alteration. It also provides for approval of 
the use of a septic tank as a temporary 
holding tank when soil conditions are too wet to allow for the construction of the 
disposal field. 

340-71-162 PERMIT APPLICATION PROCEDURES -- WPCF 

This is a new rule which establishes the procedures for applying for and receiving a 
WPCF permit. Portions of Division 14 3.nd Division 45 were used in writing this 
rule. It also describes those portions of Divisions 71. 72, and 73 which do not apply 
to WPCF permits. 

340-71-170 PRE-COVER INSPECTIONS 

This rule has been changed to better define what is expected from an installer before 
the Agent can waive a pre-cover inspection. 
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340-71-205 AUTHORIZATION TO USE EXISTING SYSTEMS 

The requirements associated with getting an Authorization Notice are better defined. 
The rule also eliminates the annual renewal of a personal hardship Authorization 
Notice. 

340-71-220 STANDARD SUBSURFACE SYSTEMS 

There have been several changes made to these rules, particularly as they pertain to 
septic tank installation. The sizing criteria has changed, pre-treatment is required 
when the waste is stronger than residential strength wastewater, greater accessibility is 
required, and an effluent filter is required. Some clarifications have also been made 
in the disposal trench design and the relationship between the septic tank and disposal 
system. 

340-71-260 ALTERNATIVE SYSTEMS, GENERAL 

This rule has been changed to allow the Director or Designee to authorize minimum 
standards for new technologies or modification of existing standards. 

340-71-265 CAPPING FILLS 

A requirement that filter fabric be used between the drain media and the 
has been added to the rule. 

340-71-270 EVAPOTRANSPIRATION-ABSORPTION (ETA) SYSTEMS 

fill cap 

These systems have been limited to waste flows not exceeding 600 gallons per day. 
Some other minor changes have been proposed. 

340-71-275 PRESSURIZED DISTRIBUTION SYSTEMS 

Minor changes are proposed, the most significant of which is the requirement for 
orifice shields to keep the orifices from being blocked. 

340-71-280 SEEPAGE TRENCH SYSTEM 

No changes proposed. 
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340-71-285 REDUNDANT SYSTEMS 

No changes proposed. 

340-71-290 CONVENTIONAL SAND FILTER SYSTEMS 

The specifications for the sand filter media and the drain media have been changed to 
more closely relate to available materials. This should make sand filter media less 
costly. Several other changes are proposed with regard to location of water table, 
slopes, and soil conditions. In addition, a section regarding "Graveless Absorption 
Facility Option" has been added. 

340-71-295 CONVENTIONAL SAND FILTER DESIGN AND CONSTRUCTION 

The use of sand filters will be limited to "residential strength wastewater". Several 
changes have been made in the design criteria of conventional sand filters. 

340-71-300 OTHER SAND FILTER DESIGNS 

Sand filters with a projected daily flow of more than 600 gallons must be on a 
WPCF permit. 

340-71-302 RECIRCULATING GRAVEL FILTERS 

A new section on the design of recirculating gravel filters has been added to the rules. 

340-71-305 SAND FILTER SYSTEM OPERATION AND MAINTENANCE 

Sand filters with a projected daily flow of more than 600 gallons must be on a WPCF 
perm'.t. Operation and maintenance requirements .will be e~tablished in the permit. 

340-71-310 STEEP SLOPE SYSTEMS 

No changes proposed. 
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340-71-315 TILE DEWATERING SYSTEM 

The requirement for the outlet pipe to be Schedule 80 PVC or ABS with a flap gate 
or grill has been deleted from the rule. The rule has also been changed to allow for 
the use of corrugated pipe as an alternative material. This will reduce the cost of this 
system. 

340-71-320 SPLIT WASTE SYSTEMS 

A reduced size soil absorption facility will not be allowed for the gray water from a 
split waste system. Also Gray water alone shall not be discharged to a sand filter. 

340-71-325 GRAY WATER WASTE DISPOSAL SUMPS. 

No changes proposed. 

340-71-330 NONWATER-CARRIED SYSTEMS. 

No changes proposed. 

340-71-340 HOLDING TANKS 

Holding tanks will be required to have a WPCF operational permit. 

340-71-345 AEROBIC SYSTEMS 

Aerobic systems with a projected daily flow of more than 600 gallons will be 
required to have a WPCF operational permit. 

340-71-350 LOW FLUSH TOILETS 

Since these toilets are universally required, this rule has been deleted. 

340-71-355 GRAVEL-LESS DISPOSAL TRENCH SYSTEMS. 

Because of a high failure history of these systems, this section as previously written 
has been deleted from the rules. It has been replaced with procedures for getting 
approval for newer gravel replacement technology. 
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340-71-360 DISPOSAL TRENCHES IN SAPROLITE 

No changes proposed. 

340-71-400 GEOGRAPHIC AREA SPECIAL CONSIDERATIONS 

This rule has been modified to reduce the acreage necessary to receive special 
considerations. The rule has also been changed to better define when the Agent can 
waive the pre-cover inspection. A section has been added to allow the Agent to also 
waive the site evaluation under certain conditions east of the Cascade Range. 

340-71-401 MID-MULTNOMAH COUNTY, CESSPOOL AND SEEPAGE PIT USE 

No changes proposed. 

340-71-410 through 445 These rules pertain to the variance program. 

No changes proposed. 

340-71-450 EXPERIMENTAL SYSTEMS 

Only minor changes are proposed for this rule. The responsibility of monitoring the 
operation of the system is transferred from the 
Department to the owner. 

340-71-460 MORATORIUM AREAS 

Certain areas which are now served by sewers have been removed from the list of 
moratorium areas. 

340-71-500 COMMUNITY SYSTEMS 

All community systems, with flows exceeding 2,500 gallons per day, will be required 
to have a WPCF operational permit. 
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340-71-520 LARGE SYSTEMS 

All large systems, with flows exceeding 2,500 gallons per day, will be required to 
have a WPCF operational permit. 

340-71-600 SEWAGE DISPOSAL SERVICE 

Beginning July 1, 1995, all those engaged in the business of installing or constructing 
on-site sewage disposal systems will be required to pass a written examination before 
they will be issued a license. The written exam will test their knowledge of the on
site sewage disposal rules. 

Those engaged in septage pumping service shall submit an annual report of their 
pumping and disposal records. 

TABLE 1 

Some changes in separation distances (setbacks) have been changed in TABLE 1. 

DIAGRAMS 

The current rules include several diagrams. Those diagrams will be eliminated in the 
revised rules. Although the Department will still use diagrams in their handout 
material, .they will not be located within the rules. 

DIVISION 73 

There have been significant changes proposed for these rules. These changes include the 
sizing of septic tanks, the location and size of septic tank access man holes, risers at the 
access manholes, and the use of effluent filters on septic tanks. In addition, minor changes 
have be p1oposed for dosing septic tanks, distribution boxes, diversion valves, and effluent 
pumps and controls. These changes are not retroactive. They apply only to new systems. 

DIVISION 14 

Minor changes are proposed for Division 14 to indicate that permitting rules for on-site 
sewage systems are found in Division 71 rather than Division 14. 
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DIVISION 45 

Minor changes are proposed for Division 45 to indicate that WPCF permits issued for on-site 
sewage disposal systems are issued pursuant to Division 71 and the fees for the on-site 
WPCF permits are found in Division 71. 

DMSION 52 

Minor changes are proposed for Division 52 to indicate which on-site systems are controlled 
by Division 71 as apposed to Division 52. 

Note: Concurrent with this rule modification process, the rules regarding on-site system fees 
in 340-71-140 and 340-72, are also being modified. Those proposed changes have not been 
made part of this package. Also concurrent with this rule modification process, the fee 
schedule in Division 45 is being modified. Part of that modification will exclude on-site 
sewage systems from that fee schedule since they have been added to Division 71. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Adoption of Rule Amendments for On-Site Sewage Disposal 

Rulernaking Statements 

Pursuant to. ORS 183.335(7), this statement provides information about the Environmental 
Quality Commission's intended action to adopt a rule. 

1. Legal Authority 

ORS 454.625 
ORS 454.780 
ORS 468.020 

2. Need for the Rule 

The Department of Environmental Quality (DEQ) is charged with the responsibility 
of regulating the design and construction of on-site sewage disposal systems and the 
regulation of persons or businesses that provide sewage disposal services. The 
current rules were last amended in 1991 for fees only and in 1988 for technical rule 
changes. The current rules need to be updated due to technical advances in the field, 
the evolution of complex systems needing on-going maintenance, and to begin 
continuing education of persons involved in installation and servicing of these 
systems. 

The proposed rules will allow for technical improvements to be implemented, without 
requiring future rule changes, through recommendations to the Department by a 
Technical Review Committee (TRC). The TRC will review and recommend 
implementing changes in the standards to the Department. Operating permits will be 
required for systems; 1) using distinctive technology, 2) with larger sewage flows, 
or 3) with high waste strengths. These permits will necessitate maintenance of the 
systems by the owners or operators. Persons involved in the business of servicing 
and installing on-site systems will be examined for knowledge of the rules. 

In addition to the rulemaking actions discussed above, the DEQ Enviroi:imental 
Quality Commission may consider initiating limited pilot projects. through which 
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certain on-site sewage disposal activities may be contracted out to private 
contractors. 

3. Principal Documents Relied Upon in this Rulemaking 
ORS 454 
Oregon Administrative Rules Chapter 340 

4. Advisory Committee Involvement 

The On-Site Rules Advisory Committee, and sub committees, have met one to three 
times per month for 17 months. The Committee had direct involvement in developing 
the proposals, based on input from the public, industry, sewage disposal service 
businesses, consultants, counties and the Department. Two sub committees were 
formed for technical issues and administrative issues. On May 24, 1994 the On-Site 
Rules Advisory Committee recommended to the Department that the. proposed 
rulemaking be submitted for public hearings. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Adoption of Rule Amendments for On-Site Sewage Disposal 

Fiscal and Economic Impact Statement 

Introduction 
The proposed rules will increase cost for all new on-site sewage disposal systems due 

to technical improvements to the septic tank. The costs will vary depending on the type and 
location of the system. For the majority of on-site systems serving single family residences, 
the increases should amount to a 3 to 5 percent increase. This is expected to add $15 0 -
$200 to the average new on-site standard residential sewage disposal system. 

However, the new systems constructed should be more reliable and should be less likely to 
fail, thereby reducing the number of expensive system replacements. Other system owners 
that may require an operating permit, will have a renewable permit that will have an annual 
compliance fee. However, with greater oversight and better maintenance required by the 
operating permit, the systems should perform better and last longer. 

General Public 
Individual home owners proposing to install a new standard on-site sewage disposal 

system will see a direct cost increase in the price they pay for system installation and 
maintenance. These costs will be associated with proposed changes to all septic tanks, w~ere 
effluent filters will be required and for larger tanks at homes with more than 3 bedrooms. 
These costs will be for the materials needed and for servicing the filter on a regular basis. 
However, with the effluent filters being required, the disposal trenches will be better 
protected and should last longer, thereby reducing the number of premature "failures and 
expensive replacements. Some changes, such as the relaxation of the sand characteristic 
requirements for sand filters and expansion of permissible types of pipe for tile dewz.:ering 
could result in materials savings for some residential systems. 

If a home owner needs a distinctive technology, an operating permit may be required. This 
permit will be renewable (generally on a 5 year basis) and have a renewal fee and annual 
compliance fees. These costs should be offset by longer usable life of the systems. 
However, the purpose of the operating permit . is to assure proper maintenance and the 
equipment should last longer and work better, thereby preventing premature failure. 
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It is estimated that approximately 95 percent of on-site sewage disposal systems serve single 
family residences. 

Small Business 
Businesses licensed to service and install on-site sewage disposal systems may have 

an indirect cost due to time taken by employees for the proposed license exam. it is 
estimated that this will require only four to five hours of an employees time each year. This 
cost should be off set by having employees more familiar with the rules and thus more 
efficient. It is expected that these provisions will apply to approximately 1100 licensees and 
to some 4000 individuals. There will also be an annual reporting requirement but the 
information to be reported to DEQ is information currently collected by the installers and 
reporting it to DEQ once each year should not require the small business to incur any 
additional material costs. Generally such training and reporting costs are passed through 
with other costs of doing business to the owners of the on-site disposal systems 

Due to maintenance that is necessary for proper operation of on-site systems, businesses 
doing system maintenance and installation may see increased revenues as demand elevates 
for system maintenance. Other small businesses will see at least the same cost as an 
individual homeowner if they are utilizing on-site sewage disposal. Systems using a holding 
tank will be required to obtain a operating permit within 12 months of rule adoption. 

Large Business 
Large Businesses will see the same economic effect as the general public and small 

businesses if they are using on-site sewage disposal systems. Most large businesses using 
on-site disposal systems are currently classified as large (over 5,000 gallons per day) 
systems and are thus required to obtain WPCF permits. The overall effect on large 
businesses is exp·ected to be less than the effect on small businesses or the general public. 

Local Governments 
Those few Local Governments using on-site sewage disposal systems will see the same 
economic effect as the general public and businesses. Like large businesses, most of these 
installations are large and are already subject to the WPCF permitting requirements. 

Those local governments having intergovernmental agreements with the Department to 
implement portions of the on-site program, may see increased revenues due to the operating 
permits renewal fee and annual compliance fees. However these revenue increases should 
be off set by the cost of compliance inspections. 

State Agencies 

Other state agencies should be affected to the same extent as the public and businesses. 
Those state facilities using on-site sewage disposal systems tend to be large operations such 
as state parks which are currently subject to WPCF permitting requirements. 

Attachment D, Page 2 



Assumptions 

It is assumed that there should be little or no impact on resources within the Department, 
with the following possible exception; Increased staff level may be needed to manage the 
examination process of people licensed to install and service on-site systems. It is further 
assumed that the amount of resources to accomplish the goals of these rules will be provided 
from existing staff. 

It is assumed that there will be no decrease in program delegation to local governments due 
to these rules. Contracts will be written to allow for delegated local governments to assume 
the responsibilities and revenues to provide support of the proposed rules. 

Pilot Project 

The proposed rule provides for the possibility of limited pilot projects through which certain 
on-site sewage disposal activities may be contracted out to private contractors. All phases 
of site evaluation, system design review and construction inspection will be carried out by 
these private contractors. All fees, except t.he permit application fee, will be determined 
by negotiation between the owner of the system and the contractor. 

This will result in the net transfer of revenue to the private sector - most if not all of which 
will go to small businesses. 

In counties where DEQ currently operates the permitting/review/inspection process itself, 
DEQ can expect an estimated decrease in revenue of approximately $1,000 for each 
installation. it is expected that concomitant reduction in DEQ staff will occur. 

In counties where the local government operates the permitting/review/inspection process, 
the local government can expect the same approximately $1,000 per installation decrease in 
in revenue. ·It is unknown if any. local government will reduce staff as a result. 

If the private contractor's costs are greater than the public sector fees charge_d, there will 
be a net cost to the system owner, and vice versa. It is expected that most system owners 
affected will be private householders who will absorb the results of the cost shifting. 
However neither the magnitude nor direction of the cost change can be estimated at this 
time, nor can the likely number of affected systems. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Proposed Adoption of Rule Amendments for On-Site Sewage Disposal 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

The proposed rules will allow consideration of update technology, increase flexibility of 
design, create provisions for operating permits, and provide for continuing education of 
businesses licensed to service and install on-site sewage disposal systems. In addition to the 
rulemaking actions listed above, the DEQ Environmental Quality Commission may consider 
initiating limited pilot projects through which certain on-site sewage disposal activities may 
be ccmtracted out to private contractors. 

2. Do the proposed rules affect existing rules, programs or activities that are 
considered land use programs in the DEQ State Agency Coordination (SAC) 
Program? 

Yes X No - -
a. If yes, identify existing program/rule/activity: 

The on-site sewage disposal permit program regulates the placement, construction and 
operation of on-site sewage disposal systems. 

b. If yes, do the existing statewide goal compliance and bcal plan compatibility 
procedures adequately cover the proposed rules? 

Yes X No -- -- (if no, explain): 

In the space below, state if the proposed rules are considered programs affecting 
land use. State the criteria and reasons for the determination. 
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The purpose of the on-site sewage disposal program is to protect the public waters of the 
state and the public health of the residents of Oregon. Permits to construct or to operate a 
on-site sewage system are considered DEQ land use actions. The local jurisdiction must 
review and approve a DEQ land use compatibility statement before an on-site permit 
application will be processed. 

3. If the proposed rules have been determined a land use program under 2. above, but 
are not subject to existing land use compliance and compatibility procedures, explain 
the new procedures the Department will use to ensure compliance and compatibility. 

NIA 

Division 
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Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

The following questions should be clearly answered, so that a decision regarding the 
stringency of a proposed rulemaking action can be supported and defended: 

Note: If a federal rule is relaxed, the same questions should be asked in arriving at a determination of whether 
to continue the existing more stringent state rule. 

1. Are therefederal requirements that are applicable to this situation? lfso, exactly what 
are they? 

The federal underground injection control (UIC) rules require UIC permit for 
injection wells. EPA has determined that large on-site systems can be considered 
as injection wells. Currently, the WPCF permit we issue for large on-site 
systems meets the requirements for the UIC permit. The rule modification will 
not change that. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

The federal UIC rules for Class V wells, which includes large on-site systems, 
are permitting rules only. They do not establish performance requirements. 

3. Do the applicable federal requirements specific_ally address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requests? 

Normally, public notice is not required for WPCF permits. It is discretionary. 
However, those on-site systems which are large enough to be considered a UIC 
facility do require public ;iotice under federal rules. The rule modifications m;:ke 
that requirement clear. 

4. Will the proposed requirement improve the abiliry of the regulated communiry to comply 
in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainry, or preventing or reducing 
the need for costly retrofit to meet more stringent requirements later? 
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The rules changes do clarify several issues and make the rules more certain. The 
new design criteria in the rules apply only to new facilities and will require no 
upgrading of existing facilities. 

5. Is there a timing issue which might justify changing the time frame for implementation 
of federal requirements? 

The proposed rules bring those rules which affect on-site systems from Divisions 
14, 15, 45, and 52 into Division 71. This will make it easier for the public to 
know and understand the requirements. 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

The proposed rules will make it easier to get new technologies approved and 
thereby increasing the chances for approving sites for on-site systems which 
cannot be served by existing technology. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

All those facilities which do need routine maintenance in order to operate 
properly are being required to have a renewable WPCF permit which will 
establish operation and maintenance requirements. 

8. Would others face increased costs if a more stringent rule is not enacted? 

The added costs associated with additional operation and maintenance 
requirements should improve the longevity of the facility and make·it less likely 
that large replacement costs would be prematurely imposed. 

9. Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicablefederal requirements? Ifso, 
Why? What is the "compelling reason" for different procedural, reporting or 
monitoring requirements? 

There are no current federal standar_ds for operation and maintenance. They 
leave that up to the states in their permitting process. 
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10. Is demonstrated technology available to comply with the proposed requirement? 

Demonstrated technology is available to meet all of the requirements of the 
proposed rules. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

Properly designed on-site sewage disposal systems which can be easily 
maintained, are a pollution prevention vehicle. They prevent both surface waters 
and ground waters from being polluted. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: July 29, 1994 

To: Environmental Quality Commission 

From: Charles K. Ashbaker 

Subject: ·Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: July 22 1994, beginning at 3 p.m. 
Hearing Location: 2020 S.W. Fourth Ave. 

Portland, Oregon 

Title of Proposal: On-Site Sewage Disposal Rules Modification 

The rulemaking hearing on the above titled proposal was convened at 3:05 p.m. People 
were ·asked to sign witness registration forms if.they wished to present testimony. 
People were also advised that the hearing was being recorded and of the procedures to 
be followed. 

people were in attendance, three (3) people signed up to give testimony. 

Prior to receiving testimony, Dennis Illingworth briefly explained the specific 
· rulemaking proposal, the reason for the proposal, and responded to questions from the 
audience. 

People were then called to testify in the order of receipt of witness registration forms 
and presented testimony as noted below. 

1. Alex Mauck, an on-site system installer, testified he would like the homeowner 
and or manufactmer of a system to be present when the periodic inspection of 
installed system take place, (71-260). He requested that the sizing requirements 
for the proposed Graveless Absorption Facility, be clarified. He believes that the 
system as proposed is not equal in absorptive area as a drainfield, (71-290). He 
thought that there should be uniform sizing criteria adopted under 71-355. 

2. Richard Polson, Director of Environmental Services for Clackamas County, 
testified that the County had various concerns about the proposed rules both 
substantive and housekeeping. The county will provide that testimony in writing. 
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The following people handed in written comments but did not present oral testimony: 

NONE 

There was no further testimony and the hearing was closed at 3:45 p. m. 

Attachments: 

Written Testimony Submitted for the Record. 

NONE 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: July 29, 1994 

To: Environmental Quality Commission 

From: Charles K. Ashbaker 

Subject: Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: July 26, 1994, beginning at 3:00 p. m. 
Hearing Location: Cascade Natural Gas Building, 

Bend Oregon 

Title of Proposal: On-Site Sewage Disposal Rules Modification 

The rulemaking hearing on the above titled proposal was convened at 3:05 p.m. People 
were asked to sign witness registration forms if they wished to present testimony. 
People were also advised that the hearing was b"ing recorded and of the procedures to 
be followed. 

Eight (8) people were in attendance, two (2) people signed up to give testimony. 

Prior to receiving testimony, Dennis Illingworth briefly explained the specific 
rulemaking proposal, the reason for the proposal, and responded to questions from the 
audience. 

People were then called to testify in the order of receipt of witness registration forms 
and presented testimony as noted below. 

1. Roger Everett, Director of the Environmental Health Division, Deschutes 
County, was in favor of the proposed rules. He was opposed to the privatization 
of the On-Site Sew'age Disposal Program. He believes this is an important public 
health program, and therefore should be in government. He thought that citizens 
want an unbiased opinion. He also spoke in favor of the examination requirement 
for people who work on on-site systems. He suggests that the Department look at 
various ways of implementation, ie; using Community Colleges 

2. Fred Jenke, an on-site installer, spoke in favor of the proposed examination of 
people who work on on-site systems. His opinion as to implementation, is to 
provide training similar to what the state provides for manufactured home 
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State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Date: July 29, 1994 

Environmental Quality Commission 

Charles K. Ashbaker 

Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: July 25, 1994, beginning at 3:00 p.m. 
Hearing Location: Blue Mountain Community College 

Pendleton, Oregon 

Title of Proposal: On-Site Sewage Disposal Rules Modification 

The rulemaking hearing on the above titled proposal was convened at 3: 15 p. m. People 

No people were in attendance and no people signed up to give testimony. 

There was no testimony and the hearing was closed at 3:20 p. m. 

Attachments: 

No written testimony was submitted for the record. 
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installers. This would include having a short day or two class for installers, 
followed by the examination. 

The following people handed in written comments but did not present oral testimony: 

NONE 

There was no further testimony and the hearing was closed at 3:45 p.m. 

Attachments: 

NONE 
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State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Date: July 29, 1994 

Environmental Quality Commission 

Charles K. Ashbaker 

Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: July 27, 1994, beginning at 5:00 pm 
Hearing Location: Jackson County Courthouse Auditorium, 

Medford 

Title of Proposal: On-Site Sewage Disposal Rule Modification 

The rulemaking hearing on the above titled proposal was convened at 5:05 pm. People 
were asked to sign witness registration forms if they wished to present testimony. 
People were also advised that the hearing was being recorded and of the procedures to 
be followed. 

11 people were in attendance, 6 people signed up to give testimony. 

Prior to receiving testimony, the hearing officer, Kent Ashbaker, briefly explained the 
specific rulemaking proposal, the reason for the proposal, and responded to questions 
from the audience. 

People were then called to testify in the order of receipt of witness registration forms 
and presented testimony as noted below. 

Glenn Hawkins, an installer, supported the larger septic tanks and manhole access. He 
suggested the distance between curtain drains and sand filters be reduced. · 

Ken Cote, Jackson County, questioned the need for larger tanks and effluent filters. He 
did not think the additional cost to the home owner was worth the added benefit. He felt 
that the filter would just be removed by the home owner the first time it created a 
problem. He also did not agree with the use of a drop box or distribution box in every 
case. He also suggested that the approved material below a bottomless sand filter be 
clarified. He thought the rules were inconsistent with other Department guidance, 
particularly with the approval of construction in weakly cemented sands. He indicated 
that he would submit extensive comments in writing. 
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Sam Michel, an installer, was opposed to rule changes, without more involvement with 
the installers. He indicated that he did not think the Department had done it's 
homework. 

Brad Prior, Supervising Sanitarian for Jackson County, suggested that the Technical 
Review Committee be appointed by the Commission and not the Director. He also 
questioned the authority the rules seem to give to the Director or Director's designee. 
He questioned the legality of that. He indicated that all aerobic systems need a WPCF 
permit and not just those over 600 gallons per day. He questioned the need for 
increasing the tank size to 1500 gallons per day. He suggested the Department do a 
cost/benefit study on that issue. He said that conducting a leak test on an installed 
septic tank was not practical. Often there is not water at the site when the tank is 
installed. Any testing for water tightness should be conducted by the manufacturer at the 
site o'f manufacture. He was opposed to reducing the effluent pipe size to 2 inches 
because of the potential for the home owner to remove. the effluent filter and the 
potential for clogging of a 2 inch line. Perhaps this change could be made later after 
some history of effluent filter use. He was opposed to any pilot projects for turning 
portions of the on-site program over to private contractors. He felt that such a program 
would be open to extreme abuse. Brad also had other editorial comments. 

Dick Florey, Jackson County Sanitarian, can't see need for larger tanks. Did not think 
that risers were necessary at a dry site where the tank was close to the ground surface. 
He questioned the use of a leak test at the site. If used, should be only at high 
groundwater sites. Would prefer to see effluent filters be optional. He had several 
comments regarding the sand filter rules and requested clarification on some of the 
changes. He thought the graveless option placed at only l 0 inches would freeze. He did 
not see the necessity of reducing the sand filter cover to 6 inches. He also was opposed 
to excluding gray water from sand filters. 

Charles Henke, Jackson County, very opposed to privatization of the on-site_ program. 
He felt that it would be a conflict of interest for consultants to do the work. 

The following people handed in written comments but did not present oral testimony: 
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None 

There was no further testimony and the hearing was closed. at 7: 15 pm. 

Attachments: 

Written Testimony Submitted for the Record. 
NONE 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: July 29, 1994 

To: Environmental Quality Commission 

From: Charles K. Ashbaker 

Subject: Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: July 28, 1994, beginning at 3:00 pm 
Hearing Location: Springfield City Hall, Springfield 

Title of Proposal: On-Site Sewage Disposal Rule Modification 

The rulemaking hearing on the above titled proposal was convened at 3:05 pm. People 
were asked to sign witness registration forms if they wished to present testimony. 
People were also advised that the hearing was being recorded and of the procedures to 
be followed. 

10 people were in attendance, 3 people signed up to give testimony. 

Prior to receiving testimony, Dan Bush briefly explained the specific rulemaking 
proposal, the reason for the proposal, and responded to questions from the audience. 

People were then called to testify in the order of receipt of witness registration forms 
and presented testimony as noted below. 

1. Bill Bowne questioned the need for prescriptive design criteria for effluent filter. 
Performance criteria would be sufficient. 

2. Terry Bounds said that if prescriptive design criteria was omitted for effluent 
filters, performance documentation should be required. 

3. Paul Kennedy, DEQ, Roseburg, said that he would'be be submitting comments 
regarding the addition of septage lime stabilization rules to the Division 71, on
site rules. 

The following people handed in written comments but did not present oral testimony: 
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none 

There was no further testimony and the hearing was closed at 4:45 pm. 

Attachments: 

Written Testimony Submitted for the Record. 

NONE 
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State of Oregon 
Department of Environmental Quality Mernorandurn 

Date: August 8, 1994 

To: Environmental Quality Commission 

From: Charles K. Ashbaker 

Subject: List of Those Submitting Written Comments Regarding the Modification of 
On-site Sewage Disposal Rules 

1. Ron Meyer & Associates, Inc. - Disagrees with increase in diameter qf risers to 24 
inches. Disagrees with dimensions of distribution box .. Leaching chambers should be 
included in the rules as an alternative to gravel. 

2. John O'Neill - Disagrees with the requirement to have small holding tanks on WPCF 
permit. 

3. James L. Rust, dba Hoedown Co. - General philosophical comments on rule changes 
and recent increase in fees. Not convinced that the new fee increases and new 
proposed requirements in the rule package are necessary. Will be a financial burden 
on home owner. 

4. Linn County Board of Commissioners - Support rule changes. Against any 
privatization of the on-site program. 

5. Shields Septic Tank Service - Adding risers to the septic tank will make them more 
difficult to pump. Testing of installers a good idea. 

6. Clackamas County Department of Transportation & Development - Submitted very 
comprehensive comments on housekeeping and rule clarification. Do not recommend 
septic tank size to be increased to 1500 gallons for septic tanks serving more than 3 
bedrooms. Should not bring ends of pressure distribution laterals to finished grade. 
Do not believe any sites should be approved without a site review. Questions the 
implementability of installer testing program. Questions the need for effluent filters 
in a septic tank. Questions the reduction in effluent sewer diameter from 3 inches to 
2 inches. Are against privatization of the on-site program. Supports the appointment 
of a Technical Review Committee. 

7. Ken Cote, Jackson County Department of Planning and Development - Disagrees with 
the privatization of the on-site program. Several comments were made on 
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housekeeping language for clarification. Technical Review Committee should be 
appointed by Commission, not Director. Likes the idea of Department having the 
flexibility to approve new materials and designs; however, he questions the legality of 
that. Pleased to see many of the proposed changes. .Does not agree with larger septic 
tanks as written in proposed rules. Water testing of septic tanks on site not practical 
because of the lack of water at the time the systems are installed. Does not agree 
with the universal requirement for effluent filter without more testing. 

8. Pre-Mix - Septic tanks should not be increased in size. Septic tank manufacturer 
should be included in the Technical Review Committee. Agree with testing of 
licensed installers. Disagree with the requirement of a riser for all tanks. The water 
tightness testing of all septic tanks on site is not practical because of the lack of 
water. Cost to bring water in would be from $75 to $100. The whole rule process 
should be put on hold for 90 days to give the manufacturers more time to study the 
implications of the rule changes. 

9. Angelo's Backhoe Service - Testing should be of licensed installers only, not their 
employees. Suggest classes instead of testing. Experienced installers should be 
exempt from testing. Larger septic tanks will be much higher cost. Effluent filters 
not a good idea. They will likely be removed by homeowner. Drop boxes can be a 
detriment to the system. 

10. Dick Florey, Jackson County - Privatization of most portions of the on-site program 
not a good idea. May have some merit in monitoring and regulating things such as 
holding tanks and sand filter tank pumpings. 

11. Charles S. Henke, Jackson County Department of Transportation & Development -
Submitted comprehensive comments for housekeeping and clarification. Testing of 
installers long overdue, but would be better to require course work at a community 
college. Do not agree with effluent filters for single family residences. 

12. Thorsby & Bowne - Object to the prescriptive design criteria for the effluent filters as 
written. It would exclude some of the filters on the market. Should be a 
performance standard, not design standard. 

13. Tom Sloan, Deschutes County Community Development Department - Submitted 
comments for clarification and housekeeping of rules. If grave less absorption option 
allows for smaller disposal area, a full sized repair area should be available. 
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14. Davison's Readymix - Since most on-site failures are due to lack of routine septic 
tank pumping, suggests mandatory pumping every 4 years. Questions the need for 
the larger tanks. Questions the need for water tightness test of tanks. Questions the 
use of effluent filters. 

15. Morgan General Contracting - Suggest decision of rules be postponed until 
manufactures and installers can better evaluate the rule and give more input on the 
effect of them. Larger tanks, water tightness test, effluent filters, and risers will 
probably add an additional $1000 to each installation with no demonstrated need. 
Existing systems are working fine. 

16. Diana Godwin, Clearwater Ecological Systems Pacific, Inc. - Suggested language for 
creation of Technical Review Committee. Also suggested language to alleviate some 
of the legal questions regarding the Department approving design and construction 
standards outside of those defined in the rules. 

17. Terry Bounds, ORENCO SYSTEMS, INC. - Submitted several changes for 
housekeeping and clarification. 

18. Michael G. Ebeling, City of Portland, Bureau of Buildings - Fees need to be adjusted 
to reflect new on-site fees just adopted. Asked, if septic tanks require a water 
tightness test, who will perform the inspection. Suggested that if the contract agent is 
to do it, another fee would be required. Does not believe that effluent filters have 
been demonstrated to be effective. Expressed concern about their maintenance. 
Concerned about the graveless absorption systems. Expressed opposition to 
privatization of on-site program. Does not believe that private consultants are 
concerned about public health. 

19. Oregon Coalition of Local Health Officials - Expressed concern about privatization of 
on-site program. If a pilot project is conducted, it should not relieve the local 
government of the responsibility to apply regulatory standards, develop conditions of 
approval, provide citizens with full access to the regulatory decision making process, 
address all legitimate issues and concerns, and balance interests. 

20. Michael's Precast Concrete - Object to the larger septic tank for four bedroom home. 
Object to the requirement to have two risers for tanks more that 4 feet deep. The 
tank which they produce is only 6 feet in diameter and would not support two large 
risers. Suggested an inspection port as an alternative to the second riser. 
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21. William M. Ross, Washington County Department of Health & Human Services -
Suggested several housekeeping changes. Suggested a two compartment tank instead 
of the effluent filter. Filter has high maintenance requirement. Technical Review 
Committee should have even split between the regulated and the regulators. Support 
the larger septic tank for four bedroom homes, in fact recommend it also be required 
for three bedroom homes. A minimum of two drain lines should be required. Silt 
trap should not be reduced to 12 inches in diameter. Too hard to clean. Recommend 
minimum of 24 inches with 30 inches preferred. Suggest that the $2,500 surety bond 
be increased. It is not enough to even cover a standard system. Do not understand 
the WPCF process and have some concerns about implementing it at this time. Are 
against privatization of on-site regulation. A conflict of interest would develop. Lots 
are harder to evaluate now because the easy ones are built on. The risk is too great. 

22. Diane E. Naglee, Heath Department of Jefferson County - Generally in support of the 
rule modifications, but suggested several housekeeping changes for clarification. 
Does not support the requirement for a holding tank to be on WPCF permit. Rule for 
testing of installers is too vague. Testing should not be required of employees. 
Jefferson County does not support the proposed privatization of site evaluations, 
system design review, or construction inspections. 

23. Crane Pumps & Systems - The requirement that pumps and controls be removable 
without requiring power disconnect is a safety hazard and should be eliminated. 

24. Association of Oregon Counties - Appreciate the efforts of those who have been 
involved in the rule modification process. Believe that it is the role of local 
government to be applying regulatory standards, developing conditions of approval, 
providing citizens with full access to the regulatory decision making process, 
addressing all legitimate issues and concerns, and balancing interests. the 
responsibility of local government includes ensuring the public health and safety of its 
citizenry. Any pilot project for privatization should be consistent with these 
responsibilities and should not reduce the role of local government. 

25. Taylor Construction - Since the changes have an economic impact on the public, those 
who are present or past applicants for sewage permits should have been notified so 
they could have been heard. I need more time to study the rules. 

26. Infiltrator Systems, Inc. - Commend the Department for updating the rules. Strongly 
support the use of a Technical Review Committee. Discussed their plastic chamber 
system and suggest the Department require proper engineering for graveless systems, 
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particularly in relation to footing design, otherwise failure may occur. 

27. Vic Affolter, Tillamook County Department of Community Development - Discussed 
the pros and cons of the pilot project for privatization on the on-site sewage disposal 
program. He expressed several concerns with such a proposal. 

28. Robin Davis, Jackson County Planning Department - Expressed opposition to the 
larger septic tanks for dwellings larger than 3 bedrooms, effluent filters, reduction in 
drainfield pipe to 3 inches, mandatory drop box, and use of bottomless sand filters in 
fractured rock or weakly cemented sands. Indicated that criteria should be established 
for identifying the location of temporary water table associated with seepage trenches 
in vertisols. Voices opposition to any privatization of on-site program. 

29. Gary Artman, Curry County Department of Public Services - Supports the 
appointment of a standing Technical Review Committee. Against privatization of the 
on-site sewage disposal program. 

30. Hollis Gunter, Yamhill County Department of Planning and Development -
Substantially in agreement will most of the rule changes except water testing of each 
septic tank after installation and effluent filters. Also expressed concerns about the 
proposed pilot project for on-site program privatization. 

31. Ron Smith, Benton County Environmental Health Division - Expressed concerns 
about implementation of the WPCF program. Questioned the privatization of the on
site sewage disposal program. Suggested that DEQ provide the cards for the 
installers who have passed the test. The agent could distribute them. Had other 
comments concerning interpretation of the rules. 

32. Alex Mauck, Northwest EEE ZZZ Lay Drain Co. - Suggested some wording for 
inspecting and evaluating alternative systems. Provided comments of the Graveless 
Absorption Facility Option for sand filters. Suggested that the Department adopt 
drainfield sizing criteria from an equation developed by Kenneth Pankow. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: August 9, 1994 

To: Environmental Quality Commission 

From: Charles K. Ashbaker 

Subject: On-site Sewage Disposal Rule Modification - Department's Evaluation of 
Public Comments 

The Department has received hundreds of rule housekeeping and clarifying comments from 
Department staff, Department Contract Agents, and others. All of these comments will be 
given due consideration. However, all of these comments will not be included in this 
evaluation report. Only those comments considered significant or those comments which 
would change the intent of the rule are considered in this report. In addition, many of the 
comments received ask questions or gave suggestions for improving the on-site program. 
While all of these comments will be considered and clarifications in the rules made where 
appropriate, they are too numerous to include within this evaluation 

1. One person requested a provision to the rules to require the Department or Agent to 
notify the permittee prior to an inspection so that the home owner could be present. 
Response: Although, normally, the permittee is notified prior to an inspection, there 
are times when a surprise inspection is prudent. No change is proposed in the rules. 

2. Several persons commented on the proposal to require those licensed to perform on-site 
sewage disposal work pass a written exam prior to getting their license. Most were in 
support of the proposal but suggested that attendance at a training course provided by the 
Department or community college be an alternative to the examination. 
Response: The rules have been changed to allow attendance at a Department authorized 
training course in lieu of the examination. 

3. Many people commented on the increased size of the septic tank for larger than 3 
bedroom homes. Some were in favor, but mos( were opposed. 
Response: This requirement has been re-evaluated and removed from the rules. The 
rules now allow a 1,000 gallon tank up to and including 4 bedrooms. For homes larger 
than 4 bedrooms, a 1,500 gallon tank is required. 

4. Many people commented on the requirement for septic tank effluent filters. Some were 
in favor or the filters, but most were opposed to them because of cost and maintenance. One 
was in favor of the filters but requested that the prescriptive design criteria be eliminated in 
order to allow the industry to develop filters which might vary in design but still meet the 
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necessary performance standards. 
Response: After further evaluating the cost and maintenance liability to the owner, the 
Department has decided to require effluent filters for commercial facilities only. 
Effluent filters may be installed by single family residences, but will not be required. In 
addition, the prescriptive design criteria of 4 square feet of filter area has been 
removed. 

5. There were several comments regarding the requirement to extend the septic tank 
manholes to the surface of the ground with a riser. Some were in favor of the risers because 
to the ease at getting access to the tank for pumping and filter maintenance. Others were 
opposed to the risers because of a potential hazard to children if left unlocked and the visual 
unsightliness of an exposed riser. One indicated that it would be harder to remove solids if a 
riser was installed. One company which builds plastic septic tanks requested the 24 inches in 
diameter size limitation of the riser be retained at 18 inches in order to accommodate the 
manufactures of plastic tanks who currently have 20 inches in diameter risers. 
Response: The rules have been changed to require a minimum diameter of the riser to 
be 20 inches, in order to accommodate certain septic tank designs. 

6. One person suggested that all aerobic treatment systems be covered by a WPCF permit, 
instead of a construction/installation permit. 
Response: The draft rules require all aerobic systems, except for those serving a single 
family residence to be covered by WPCF permit. Since there are few aerobic systems 
for single family residences and the environmental risk of failure if not properly 
maintained would be minimal, the requested change was not made. However, the rule 
was changed to clarify that all commercial systems, regardless of size, require a WPCF 
permit. 

7. One person was opposed to the reducing the septic tank effluent pipe size from 3 inches 
to "2 inches when an effluent filter is used. 
Response: With the installation of effluent filters, the Department felt justified in 
reducing the cost of the installation by reducing the size of the effluent pipe. No change 
is proposed. This is a significant cost savings if the disposal area is a great distance 
from the septic tank. It will also provide an incentive to install an effluent filter which 
has now been made optional for single family residences. 

8. Several people commented on the requirement to have septic tanks tested for water 
tightness after installation. Some spoke in favor of the requirement and some spoke in · 
opposition to it. Those who spoke in opposition to it stated that often, at the time the septic 
tank is installed, there is no water at the site. That would require water to be hauled in to 
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conduct the test. 
Response: Because the integrity of the septic tank is essential for the successful 
operation of the system, the Department has retained this requirement in the rules. 
However, it is recognized that there are site conditions which might preclude this 
requirement. In these cases, the Agent may waive the test. 

9. One person was opposed to reducing the disposal field pipe size to 3 inches. 
Response: Since the need for a 4 inch pipe in the disposal trench has not been 
demonstrated, the Department feels that some cost savings could be provided the 
homeowner if 3 inch pipe is allowed. 

10. Some expressed concerns that allowing bottomless sand filters in fractured rock or 
weakly cemented sands would cause failures. 

" Response: That portion of the rules have been clarified to indicate that permeability of 
the area must be demonstrated. Weakly cemented sands have been removed. 

11. One person voiced opposition to the 8 inch minimum diameter of a drop box. 
Response: This is an existing rule. No change has been proposed. 

12. Two people expressed opposition to requiring a WPCF permit for holding tanks. Others 
have expressed their support of this requirement indicating that it is long overdue. 
Response: Because of the existing problems associated with holding tanks and the lack 
of maintenance, the Department proposes to retain this WPCF Permit requirement for 
holding tanks. However, those holding tanks receiving flows of less than 200 gallons per 
day would be exempt from the WPCF Permit requirement. 

13. Several people gave their support to the flexibility written in the rules to allow the 
Director or designee to establish material standards for new materials where they are not 
already established within the rules. However, they question the legality of that allowance. 
Response: This issue has been explored with the Justice Department. Some changes in 
wording have been made pursuant to their recommendations. 

14. One person suggested that ET A systems ( evapotranspiration) be eliminated from the 
rules because of high failure rates in their county. 
Response: Rather than eliminating them altogether, the rules limit them to single family 
residences. 

15. Some questioned the use of graveless absorption systems as established in the rules. 
Response: The graveless option has been retained in the rules; however, the proposal 
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for trenches on three (3) foot centers has been changed to ten (10) foot centers. 

16. Some have questioned the change in sand filter design. 
Response: The Technical Subcommittee of the Technical Advisory Committee spent 
considerable time and effort in updating the sand filter rules to correspond with the 
most up-to-date practice. 

17. One person indicated that requiring the septic tank manufacturer to supply the dosing 
siphon, screen, etc., was too restrictive and interferes with private enterprise. 
Response: The Department agrees. That requirement has been removed. 

18. Some expressed that the rules should be phased in over a period of time and not become 
effective immediately. 
Response: The Department has added a phase-in schedule to the rules. Portions will 
become effective immediately, some by April 1, 1995, and some by July 1, 1995. 

19. One attorney who has been closely involved with the rule modification process 
suggested language to better define the duties of the Technical Review Committee. 
Response: Much of the language proposed has been incorporated. 

20. Some indicated that the fee schedule in the draft rules do not reflect the on-site fee 
schedule recently adopted by the Commission. 
Response: The fee schedule in the rules has been changed to correspond with the new 
fee schedule adopted by the Commission. 

21. One person indicated that requiring two manhole risers for tanks which are buried at 
least 4 feet deep would not work for the tanks which they manufacture, since they are 
cylindrical is shape with a diameter of only 6 feet 6 inches. 
Response: The rule has been changed to provide that flexibility. 

22. Some noticed that the diagrams had been omitted from the rules. 
Response: The Department believes that diagrams are not appropriate in rules and so 
they have been removed. A narrative description has been added where necessary. 
Diagrams will be used by the Department in handout material and training material, but 
will not be used in the rules. 

23. Some indicated that rodent proofing ground water interceptors were well worth the 
trouble and cost and wondered why that requirement had been removed._ 
Response: The committee determined that rodent proofing was unnecessary. However, 
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it may be required at the Agent's discretion. 

24. One person indicated that by reducing the silt trap to 12 inches would make it difficult 
to clean and wondered why the size had been reduced. 
Response: The committee determined that silt traps are seldom cleaned and a cost 
savings could be realized by reducing the size. The rule remains as drafted. 

25. One person indicated that the $2,500 bond required of licensees was too low since it 
would not even be enough to replace a standard system. 
Response: Although the Department agrees, this is a statutory limitation and cannot be 
increased by rule. 

26. Some commented on the change in the rules to eliminate the 125 feet maximum length 
of a disposal trench. One indicated the maximum should be retained. One indicated that at 
least two lines should be required. 
Response: This matter was thoroughly discussed by the Technical Subcommittee of 
Technical Advisory Committee. It was determined that those requirements were 
unnecessary and the rule as modified provided some needed flexibility. 

27. One pump manufacturer indicated that the requirement that pump wiring must be 
designed such that pump and controls can be removed without disconnection could provide a 
hazard from electric shock and should be changed. 
Response: That change has been made in the' rules. 

28. Some have commented that the entire rule package has a significant economic impact 
with the larger septic tanks, risers, and effluent filters. 
Response: The requirements for larger tanks and effluent filters for single family 
residences have been removed. · 

30. One person suggested that the Technical Review Committee be given more authority 
and that it's members be appointed by the Commission rather than Director. 
Response: The Department does not believe this to be appropriate. No change was 
made to the proposed rule. 

31. Some expressed concern about the ability to change over all of the facilities requiring 
WPCF Permit by the new rules within a 12 month period as proposed in the rules. 
Response: the rule has been changed to require the WPCF operating permit at time of 
repair, alteration or expansion. Only the owners of existing holding tanks will be 
required to obtain a WPCF permit within one year. 
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32. There was concern raised by the Department of Justice concerning the use of the term 
"guidance" as it pertained to the rules as they applied to WPCF permits. 
Response: The term "guidance" has been removed. The rules still allow some 
variations to established design criteria through the process of plan review. 

33. Some did not want the authorization notice fee to apply toward an alteration of repair 
permit if, during the authorization notice investigation, it was determined that an alteration or 
repair permit was necessary. 
Response: In most cases the Department or Agent should be able to determine which 
permit is required at the time ofthe application. No change to the language is 
proposed. 

34. Some asked the Department to remove the requirement for a drop box or other 
monitoring unit on all gravity systems. 
Response: Some language providing the Agent flexibility has been added. 

35. The question was raised as to the use of a Homeowners' Association in the list of those 
entities who can operate and maintain community systems pursuant to 71-500. 
Response: After conferring with the Department of Justice, Homeowners' Association 
was added, since recent statutes grant them equal authority to the Condominium Unit 
Owners. 

36. A private company proposed a rule to utilize a disposal trench sizing technique different 
from what is currently in use. 
Response: The sizing proposal, dated July 25, 1994, is quite long and detailed. There 
was no opportunity for review by the Technical Advisory Committee or by Department 
staff. The proposal was tabled for review by the Department and/or the Technical 
Review Committee at a later date. 

37. A private company proposed a rule for a procedure whereby the Department may grant 
a permit to the applicant to install an unspecified number of unapproved alternative systems 
during a two year period. 
Response: The Department does not agree. The proposed language is not included in 
the rule. 

There have been numerous other minor changes made to the rules in response to 
comments from staff and the public. They have been made to clarify the rules and 
make them easier to read. A response to those comments has not been included in this 
report. 
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All comments received were regarding Divisions 71 or 73. There were no comments on 
the proposed changes in Divisions 14, 45, and 52. 
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Department of Environmental Quality Memorandum 

Date: September 14, 1994 

To: Environmental Quality Commission 

From: Charles K. Ashbaker 

Subject: Changes to the Original Rule Package in Response to Public Comments 

With the exception of hundreds of housekeeping changes, the following substantive changes 
have been made to the original rule package in response to public comments and staff input: 

Rule Page 
71-100(4) 
71-100(8) 
71-100(9) 
71-100(10) 
71-100(32) 
71-100(55) 
71-100(65) 
71-100(92) 
71-100(104) 
71-100(108) 
71-100(112) 
71-100(154) 
71-100(157) 
71-100 

71-115(1) 
71-115(5) 
71-115(6) 

71-120(4) 

71-130(1) 
71-130(2) 

Change 
Added "Aerobic System" definition. 
Added "Approved Material" definition. 
Added "Approved Criteria" definition. 
Added "ASTM" definition. 
Expanded the curtain drain definition. 
Added "Equal Distribution Method" definition. 
Added "General Permit" definition. 
Added "Operating Permit" definition. 
Added "Pretreatment" definition. 
Added "safety margin" concept for projected daily sewage flow. 
Added "Recirculating Gravel Filter System" definition. 
Added "Treatment" definition. 
Added "Vertisols" definition. 
Other definitions that were placed in 71-100 were those 
already in the existing Division 71 but in other sections. 

Expanded on the purpose of the Technical Review Committee. 
Added staffing provisions for Technical Review Committee. 
Added effective date for this section. 

Added "pilot program utilizing private contractors" section. 

Added direction for Agent when exceeding minimum standards. 
Added wording that allows Director's approval of new 
technologies, material, and designs after review of Technical 
Review Committee and Department. This concept was 
throughout proposed rules that went to public hearing. This 
addition is an effort to condense the concept in one rule section. 
Other sections that contained similar language have had the 
language eliminated. 
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71-130(15)(d) 

71-130(15)(e) 

71-130(15)(g) 

71-130(16) 

71-130(20)(b) 

71-130(24) 

71-162(9) 
71-162(10) 

71-162(11) 

71-162(17)(a) 
71-162(17)(c) 

71-205(10) 

71-210(2)(a)(B) 

71-220(3) 

71-220((3)(b)(C) 

71-220(3)(b)(H) 

71-220(4)(a)(C) 

71-220(5)(c) 

Changed language to require operating permits for sand filter 
systems serving commercial facilities. 
Requires operating permit for aerobic systems serving 
commercial facilities. 
Added section requiring an operating permit for all other non
discharge systems not specifically described in rule. 
Eliminated proposed requirement for all recirculating gravel 
filters, aerobic systems, and sand filters to be placed on WPCF 
permit within 12 months of effective date of rules. r 
Revised proposed language to clarify when the Department can 
vary from design criteria for WPCF systems. 
Added language for determining groundwater levels. 

Revised permit term from 10 years to 5 years. 
(new) Added qualifications for persons constructing WPCF 
absorption facilities. 
(new) Added requirement of certification of completed WPCF 
system prior to use. 
Revised exclusions from 165 (all) to 165(1). 
Deleted the exclusion from 73-050(6). 

Revised 30 days to 45 days for requesting denial review. 

Added flexibility for Agent to allow a reasonable installation · 
even if setbacks from the septic tank cannot be met. 

Reduced septic tank size to present rule requirements for single 
family dwellings up to 4 bedrooms. 1,500 gallons or more is 
required for homes larger than 4 bedrooms. Tanks for 
commercial facilities are sized at twice the flow, with a 
minimum size of 1,000 gallons. 
Reduced the diameter of the riser to 20 inches from 24 
inches. The soil cover depth requiring a riser of 30 inch 
diameter has been reduced to 36 inches from 48 inches, and 
only one riser (30 inch diameter) is required. 
Deleted the requirement for an effluent filter on a septic tank for 
a single family residence. 
Clarified the method for measuring the size of an equal 
distribution absorption facility. 
Added flexibility for Agent discretion to delete the 
requirement of a drop box or distribution box. 
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71-265(2)(£) 

71-265(3) 

71-270(2)(e)through(j) 

71-275(1) 
71-275(3) 
71-275(4)(b)(B) 
71-275(4)(b)(D) 

. 71-275(4)(b)(I) 
71-275(4)(b )(J) 

71-290(1) 

71-290(3)(a)(C) 

71-290(3)(d) 
71-290(5) 
71-290(7) 

71-295(3)(e) 
71-295(3)(g)(A) 

71-295(3)(i) 

71-295(4)(c) 
71-295(5)(d) 

71-300(2) 

71-305(1) 
71-305(l)(b) 

71-305(3) 

Changed the depth for the soil cap required over equal 
distribution system from 16 inches to 10 inches. 
Added Agent flexibility for waiving inspections. 

Added construction specifications to supplant diagrams that were 
formerly used. 

Added flexibility for selection of system. 
Deleted the exception for split waste systems on lots of record. 
Added a requirement for tracer wire in trenches. 
Added flexibility to construction standard for ends of pressure 
laterals. 
Added flexibility for Agent due to climate conditions . 
Added requirement for anti-siphon device when indicated. 

Changed the criteria for sand filter operating permit. Sand 
filters, other than those serving single family dwellings with no 
more than residential waste strength wastewater, shall be 
authorized under a WPCF permit. 
Deleted the 12 inch temporary water table rule for graveless 
method. 
Added criteria for approval in diggable soils. 
Deleted approvals in weakly cemented sands. 
Changed trenches to 10 foot centers for the "Grave less 
absorption facility method." 

Added Agent flexibility, and sieve analysis specifications, 
Increased lateral spacing to 30 inches; required one orifice for 
each 6 square feet of sand surface area. 
Added Agent flexibility on textural class of sand filter cover, 
and removed the option of allowing a deeper cover over the 
sand filter. 
Renumbered to 71-295(5). 
Clarified language for placement of underdrain media. 

As per 71-290(1), changed the criteria for requiring an operating 
permit for sand filters. · 

Changed as per 71-300(2) and 71-290(1). 
Adds requirements for a sand filter system owner to inspect and 
maintain the system. 
Relocated this rule from Division 73. 

ATTACHMENT F 



Memo To: Environmental Quality Commission 
September 14, 1994 
Page 4 

71-325(1)(a) 

71-325(l)(c) 

71-330(1) 

71-330(2) 

71-345(l)(a) 

71-345(3) 

71-400(6)(a)(B) 

71-500(5) 

71-600(1), (2)(e), (3)(e) 

71-600(12)(f)&(g) 

Division 73 

Deleted seasonal dwelling as a specific use to be connected to a 
gray water waste system. 
Added a rule allowing up to 4 sumps on the same property 
installed at the same time to be under one permit. 

Deleted the requirement for a disposal company to comply with 
Table 8 setbacks when placing a portable toilet. 
Deleted seasonal dwellings as a specific use for non-water 
carried waste disposal facilities. 

Changed to limit aerobic system construction permits to single 
family dwellings. 
Deleted the proposed wording for review by the Technical 
Review Committee (TRC). This concept is covered in 71-130. 

Changed maximum slope back to thirty (30) percent. 

Added Homeowners Associations to the entities to be vested 
with operation and maintenance of community systems. 

Added the option to attend a Department-approved training 
session in order to be licensed. 
Added requirements for septage management plans and for 
compliance with those plans. 

Note: Division 73 was revised such that 73-025 (formerly septic tanks only) now contains 
criteria for all tanks: septic, dosing, and dosing septic. Any redundant rules found in the 
sections dealing with the specific tanks were deleted. The section for septic tanks was 
renumbered to 73-026. 

73-025(1)(b) 
73-025(3) 
73-025(4) 

73-025(5) 

73-025(6)(c) 

Added the requirement for watertight risers. 
Expanded and clarified watertight determination. 
(new) Added a requirement for the tank manufacturer to supply 
bond/ seal and instructions if others are installing. 

Structural specifications were expanded. · The burial depth to the 
top of the tank was returned to 3 feet. 
Expanded the inlet fitting language. 
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73-025(6)(d) 
73-025(6)(g) 

73-025(8) 
73-025(9)(c) 
73-025(9)(d)&(e) 

73-025(10) 
73-025(13) 

73-026(2) 

73-030(2) 

73-030(2)(b) 
73-030(2)(c) 

73-030(2)( d) 

73-030(2)(e) 
73-030(2)( e), (f), (g) 
73-030(4),(5),(6) 

73-035(2) 

73-035(5) 

73-040(2) 

73-050(1)' (2)' ( 4)' (7)' (8) 
73-050(6) 

73-055(1) 
73-055(2) 

73-055(3) 

73-055(4) 

Expanded the outlet fitting language. 
(new) Added a requirement for a means to monitor sludge 
accumulation. 
Added a requirement for access ports and risers. 
Added to the certification language for cast-in-place tanks. 
(new)Added regulations for fiberglass tanks and for tanks made 
of other noncorrosive materials. 
Added manufacture date to be stamped on tanks. 
Added to requirements pertaining to tank instruction manuals. 

(new rule section) Added a requirement for an effluent filter on 
the outlet of septic tanks proposed to serve commercial 
facilities. Proposal that went to hearing required effluent filter 
on all septic tanks. 

Deleted as redundant. See 73-025. Subsequent sections were 
renumbered. 
(was renumbered from 73-030(3)) Added flexibility language. 
Changed to limit sand filter discharge to 10 percent of design 
flow. 
Deleted the language requiring removal without (electrical) 
disconnect. 
(new) Added requirement for installation manual. 
Deleted as redundant. See 73-025. 
Deleted as redundant. See 73-025. 

Added requirement for watertight connections on distribution 
boxes. 
Entirely deleted. 

Deleted the watertight requirement for drop boxes. 

Deleted these sections as redundant. See 73-025. 
Added requirement to extend inlet fitting to below the low 
operating level of the pump or siphon. 

(new) Added design requirements. 
Deleted the language requiring removal without (electrical) 
disconnect. 
(new) Added requirement for durable, corrosion resistant 
components. 
(renumbered from 73-055(1)) Added requirement to pass field 
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73-055(4)(f) 
73-055(4)(h) 
73-055(4)(i) 

73-055(5)(d) 

73-056(9) 
73-056(11) 

73-065(2)(a) 

73-085 (2)( d)(D)( viii)(!) 

73-085(3) 

Divisions 14, 45, and 52 

test of components. 
Added language on storage capacity at time of alarm. 
Changed sludge storage to "adequate. " 
Deleted agent option to waive duplex pump operation for large 
commercial systems. It is still a Department option. 
(new) Added requirement for cycle counter on dosing siphons. 

Expanded the service requirement language. 
Deleted. 

Changed venting language to be less prescriptive. 

Changed flood depth to one (1) foot. No leakage is allowed in a 
24 hour period. 
Relocated to sand filter operation and maintenance rules 71-305. 

There were no changes from the originally proposed changes to these rules. Effective dates 
of April 1, 1995, were added to Divisions 14 and 45. 
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Mr. Fred Hansen 
Director 

STOEL RIVES BOLEY 
JONES&CREY 

ATTORNEYS AT LAW 

SUITE 2300 
STANDARD INSURANCE CENTER 

900 SW FIFTH AVENUE 
PORTLAND, OREGON 97204-1268 

Telephone (503) 224·3380 
Ttlecopier (503) 220-2480 

Cablt Lawport 
Telez 703455 

Writer's Direct Dial Number 

(503) 29~-9123 

July 19, 1994 

Oregon Department of 
Environmental Quality 

811 SW Sixth Avenue 
Portland, OR 97201 

Dear Fred: 

Re: Proposed Revision to the On-site 
Sewage Disposal System Rules 

As Chair of the on-Site Sewage Disposal Technical 
Advisory Committee I would like to share my thoughts with you 
on the draft rules recently released for public comment and to 
urge the Environmental Quality Commission ("EQC") to adopt the 
revised rules. As you know, I replaced Arno Denecke, as Chair 
of the Task Force following his recent death. The Task Force 
had already spent an enormous amount of time reviewing and 
revising the existing rules contained in OAR Chapter 340, 
Division 71 when I joined the group. 

The Task Force members worked hard and effectively 
represented private industry, local agencies responsible for 
program implementation and DEQ field personnel. They all 
brought years of practical experience and technical expertise 
to the Committee's deliberations. 

The existing on-site sewage disposal system rules are 
anazingly out-of-date. They are more detailed and complex than 
many of the rules on more controversial and technically 
challenging topics such as the voluntary cleanup program. This 
reflects, I believe, the difference between these rules and 
other rules adopted by the EQC. Specifically, these rules must 

~- be followed by countless homeowners and contractors throughout 
the state. In some respects they are more like building codes 
than environmental quality regulations. They demand.the same 
level of specificity as building codes for the regulated 
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community to use them effectively. Because of the specificity, 
however, technical innovation has been forbidden at a time when 
technologies for environmentally sound on-site sewage disposal 
are improving greatly. The Task Force had to address balancing 
the need for cookbook prescriptions with the need for 
flexibility in the face of rapid technical change. 

The existing on-site sewage rules also fail to focus 
clearly on the environmental protection objectives they are 
designed to achieve. They were originally written for single 
family quite straightforward residential septic systems. As 
Oregon's population has grown, especially in areas outside 
urban growth bounda.ries, houses are now being built on sites 
were it is difficult to install traditional septic systems. 
These range from steep slopes to boggy areas and require new 
types of systems. In addition, many nonresidential facilities 
in rural areas must use on-site sewage systems. These 
facilities such as restaurants, mobile home parks, kennels and 
similar commercial establishments pose on-site sewage disposal 
problems not addressed by the existing on-site rules. 

Conceptually there is no difference in the 
environmental protection standards that should be expected from 
holders of water pollution control facility permits (where 
Oregon requires applicants to meet an anti-degradation 
standard) and the environmental protection requirements for on
si te sewage disposal systems. This meant that the Task Force 
had to reexamine the fundamental distinctions between the so
called standard residential on-site sewage treatment system and 
the higher volume or special waste facilities which are now 
covered by the program. 

The Task Force decided to redraw the line between the 
basic systems, where cookbook technical prescriptions and one 
time permit issuance is appropriate, and the more complex 
systems where case by case permit review and ongoing compliance 
with operating permits should be required. 

Finally, it became obvious when working with the 
rules that significant editing and consolidation was needed. 
As a result, the Task Force recommends consolidating portions 
of divisions 14, 15, 45 and 52, which regulate certain aspects 
of the on-site sewage disposal program, into Division 71 where 
they are easily accessible to the regulated community. This 
extensive rewrite of the rules is critical, in my opinion, in 
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order to eliminate tremendous confusion and redundancy in the 
existing rules. 

I strongly recommend adoption of the revised rules. 
Revision is needed not only to make the regulations more 
understandable, but most importantly to provide better 
oversight of large and complex systems which are likely to fail 
if not properly maintained. In addition, the new rules will 
provide important regulatory flexibility so that as new 
technology is developed for on-site sewage treatment, it can be 
utilized in Oregon. 

The DEQ staff and especially Charles K. Ashbaker have 
done an extraordinary job in developing these rules. I would 
also like to thank all the members of the Task Force and 
citizens who actively participated in a 17 month effort to 
complete the rules. I regret tha~ I will not be able to attend 
the EQC meeting when the rules are adopted; however, I hope you 
will share this letter with the EQC when they consider the 
final adoption of the proposed rules. 

8/"'f~r~ly yours, 

lJiY¥-
Gail L. Achterman 

GLA:bjc 
bee: Mr. Kent Ashbaker 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: August 22, 1994 

To: Environmental Quality Commission 

From: Charles K. Ashbaker 

Subject: Plan for Implementing On-site Sewage Rule Revisions 

This modification to the on-site sewage disposal rules is comprehensive and long overdue. 
Many changes are easy to understand and can be implemented easily without the need for 
training. However, some are more difficult to understand and will require some training on 
the Department's part. Shortly after adoption, the Department intends to provide training 
opportunities throughout the state. This could possibly also be used as the training required 
of septic system installers as discussed below. 

The revised on-site sewage disposal rules require septic system installers to either pass an 
examination to show their understanding of the on-site rules or to attend a training course on 
the rules. This has to be accomplished prior to the licensing period which is July 1, 1995. 
The Department will need to work with the agents to provide a training opportunity or test 
prior to that time. The preference of the Department, the agents, and those installers who 
commented on the rules is for the training rather than the examination. However, it will 
probably be necessary to have an examination available for those who were unable to attend 
the training session. 

Several new categories of on-site sewage disposal systems will require a WPCF operational 
permit. In order for the Department and contract agents to efficiently implement the rules, it 
is the Department's intent to issue a series of general permits to cover those categories 
requiring WPCF permits. That should be accomplished before the Aprill, 1995, 
implementation date of the rules. 

At the current time the Department contracts with several municipal entities to act as the 
Department's agents in implementing the on-site sewage disposal program. Each agent has a 
contract with the Department. It will be necessary to re-negotiate those contracts once the 
rules have been adopted. It is anticipated that the contract agents will also distribute the 
general permits for the Department and conduct most of the site evaluation and plan review 
functions associated with those permits. This may vary from agent to agent, depending on 
the staff they have available. The Department intends to have these contracts re-negotiated 
prior to the April 1, 1995, implementation date of the rules. 
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The rules provide for the appointment of a standing Technical Review Committee to work 
with and assist the Department in the use of new technology and other on-site issues. This 
rule becomes effective immediately upon filing with the Secretary of State. This will allow 
the Director to receive nominations and appoint a committee prior to the April 1, 1995, 
implementation date of the rules. 

The rules modifications are intended to provide some added flexibility to the Department and 
its agents. It will take some time to establish the ground rules for this added flexibility. It 
will be necessary for the Department and contract agents to update handouts and other 
information for homeowners and installers to assist them in understanding the rules. 

The reason April 1, 1995, was picked as the implementation date of most of the rules is 
because it gives the maximum amount of time prior to the next construction season. 
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Environmental Quality Commission 
l:8l Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Agenda Item H 
October 21, 1994 Meeting 

Adoption of Rules to Implement Oregon's Rigid Plastic Container Law 

Summary: 

The proposed rules for adoption include the following major topics: 

* A definition of "Rigid Plastic Container" which includes jars, bottles, cups, tubs, 
pails, trays with sidewalls, and "clamshell" containers but does not include tubes; 

* Clarification of statutory exemptions for: rigid plastic containers for drugs, medical 
devices, medical food and infant formula; containers shipped out of state; tamper 
resistant packaging; reduced containers; and containers for which a substantial 
investment has been made and progress is being made toward achieving the 25 % 
recycling rate; 

* Standards for product and container manufacturer compliance, recordkeeping and 
reporting, including provisions for small point-of-sale product manufacturers; 

* Requirements for the determination of the rigid plastic container recycling rates, 
including an aggregate rate for compliance purposes, specific resin type rate for 
compliance purposes, calendar year aggregate recycling rate, calendar year specified 
type recycling rate, and product specific recycling rate; 

* Procedures for the protection of trade secrets; and 

* Provisions for enforcement of violations. 

The proposed rules do not resolve all of the issues related to implementation of the rigid 
plastic container law. Several major affected parties do not agree with the proposed 
rules as they are written. Changes made to the rules subsequent to the public hearing 
have not satisfied some objections to specific issues related to the proposed rules. 

Department Recommendation: 

Adoption of the proposed rules as presented in Attachment A 

Report Author 

October 2, 1994 
tAccommodations for disabilities are available upon request by contacting the Public 
Affairs Office at (503)229-53 l 7(voice)/(503)229-6993(TDD). 



State of Oregon 
Department of Environmental Quality Memorandumt 

Date: October 4, 1994 

To: Environmental Quality Commi 

From: Fred Hansen, Director 

Subject: Agenda Item H, Octobe 1, 1994, EQC Meeting 

Adoption of Rules to Implement Oregon's Rigid Plastic Container Law 

Background 

On July 14, 1994 the Director authorized the Waste Management and Cleanup Division 
to proceed to rulemaking hearings on proposed rules which would implement Oregon's 
Rigid Plastic Container Law by specifying how rigid plastic containers shall comply with 
new recycling requirements, beginning January 1, 1995. 

Pursuant to the authorization, hearing notice was published in the Secretary of State's 
Bulletin on August 1, 1994. The Hearing Notice and informational materials were sent 
to the mailing list of those persons who have asked to be notified of rulemaking actions, 
and to a mailing list of persons known by the Department to be potentially affected by or 
interested in the proposed rulemaking action. The mailing was done on July 20 through 
July 22, 1994. 

Public Hearings were held on September 1, 1994, at 10 a.m. in Portland, at 10 a.m. in 
Bend, and at 2 p.m.in Corvallis with Helen Lottridge, Gerry Preston and Charles 
Donaldson, respectively, serving as Presiding Officers. The Presiding Officers' Reports 
(Attachment C) summarize the oral testimony presented at the hearings. 

Written comment was received through September 6, 1994. The list of comments 
received is included as Attachment D. 

Department staff have evaluated the comments received (Attachment E). Based upon 
that evaluation, modifications to the initial rule making proposal are being recommended 
by the Department. These modifications are summarized below and detailed in 
Attachment F. 

tAccommodations for disabilities are available upon request by contacting 
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD). 

l 
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The following sections summarize the issue that this proposed rulemaking action is 
intended to address, the authority to address the issue, and the process for development 
of the rulemaking proposal including alternatives considered. They also include a 
summary of the rulemaking proposal presented for public hearing, a summary of the 
significant public comments and the changes proposed in response to those comments, a 
summary of how the rule will work and how it is proposed to be implemented, and a 
recommendation for Commission action. 

Issue this Proposed Rulemaking Action is Intended to Address 

The 1991 Oregon Legislature passed the Rigid Plastic Container Law (the Law) as part 
of the Oregon Recycling Act (1991 Senate Bill 66). This was a comprehensive Act 
establishing statewide solid waste reduction goals and rates. It also established minimum 
content requirements for various commodities including minimum recycling, reuse, or 
recycled content requirements for rigid plastic containers. 

The Rigid Plastic Container Law was subsequently amended by the 1993 Oregon 
Legislature, adding . certain exemptions and specifying that records documenting 
compliance are to be submitted to the Department only upon request. Additionally, DEQ 
was directed not to take any enforcement action, audit or request copies of the records 
kept by a manufacturer until: (1) January 1, 1996; and (2) until DEQ has calculated 
rigid plastic container recycling rates for calendar year 1995. The requirements go into 
effect on January 1, 1995. 

The proposed rules are intended to clarify the new requirements of the statute and to 
provide guidance to the regulated community on how to comply with the Law. 

Relationship to Federal and Adjacent State Rules 

1. Federal. The federal government is considering establishing national packaging 
standards as part of the Resource Conservation and Recovery Act reauthorization 
process. At this time, there are no federal packaging standards applying 
specifically to rigid plastic containers. However, federal regulations apply to 
packaging of various categories of consumer products, including the following: 

Federal Food, Drug and Cosmetic Act. Food packaging is regulated as an 
indirect food additive under this Act. The Food and Drug Administration (FDA) 
must ensure that the products it regulates are wholesome, safe and effective. 
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FDA regulates food packaging through the food additive petition process. 
Manufacturers are required by law to obtain approval from FDA for all the 
materials used in direct-contact food packages before they can be marketed. The 
Code of Federal Regulations (CFR) contains all the specific requirements for food 
packaging materials. In the case of plastic polymers, these regulations do not 
currently address the source of the material. Thus the FDA does not currently 
approve or disapprove the use of recycled polymers or plastics for food. In the 
few cases where FDA has reviewed the use of recycled plastics for food use, the 
process has resulted in a letter of no objection. Such a letter is not binding, but 
rather an indication of current enforcement policy. 

Cosmetic manufacturers also have a legal obligation to produce safe products 
(including ingredients and packaging) under this Act. This includes ensuring that 
contaminants do not migrate from the packaging to the product in a manner that 
will compromise the safety of the product. There is no "non-objection" or 
approval process in FDA for cosmetic packaging. 

Federal Insecticide, Fungicide and Rodenticide Act (FIFRA). The pesticides 
covered under FIFRA are considered hazardous must be registered. Proposed 
federal rules would include some aspects of packaging in the regulation of the 
pesticides. Any modifications to the package would require an amended 
registration. The proposed regulation would specifically forbid pesticide container 
reuse. FIFRA labeling requirements specify that pesticide containers are to be 
disposed of as trash. 

Hazardous Materials Transportation Act. Regulates the transportation of 
hazardous materials including herbicides, insecticides, fungicides and 
rodenticides. Performance specifications relate to stress, minimum thicknesses, 
ability to withstand pressure and impact, and extreme temperatures. Most general 
requirements place independent and additional obligations on the person offering a 
hazardous material for transportation to ensure that such packaging is compatible 
with its contents and that no significant chemical reactions between the materials 
and the contents of the package will occur. The federal Department of 
Transportation (US DOT) has adopted regulations (49 CPR 41) that prohibit use 
of post-consumer recycled content in certain packages. 

United Nations Transport of Dangerous Goods Code (UN). Containers (e.g., 
plastic drums and jerricans) used in shipping hazardous materials are also 
regulated by UN for transportation and storage safety, if shipped out of the U.S. 
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U.S. Department of Agriculture (USDA). Regulations govern dairy, poultry and 
meat products. In contrast to FDA, USDA requires food packagers to submit 
letters of guarantee and limitations from the package manufacturer. The letter 
must state that the material in the package meets federal regulations and the 
conditions under which the package can be used. 

In the sense that no federal regulations exist which specifically apply to rigid 
plastic containers (disregarding their contents), Oregon law is more stringent. 
However, the above federal regulations govern areas not covered by the Oregon 
Rigid Plastic Container Law, and in that sense Oregon law is less stringent. The 
issue of federal preemption of state law was raised in public comment. In 
particular, the FIFRA statute (Section 24(b)) speaks to the "Authority of States," 
and reads as follows: 

(b) Uniformity. -- Such State shall not impose or continue in effect any 
requirements for labeling or packaging in addition to or different from 
those required under this subchapter. " (emphasis added) 

The Attorney General's Office has researched this issue and has provided the 
Department with written advise that Fifra, the Food, Drug, and Cosmetic Act, 
and the federal Department of Transportation's (DOT's) regulations for hazardous 
materials do not preempt ORS 459A.655. A copy of the Attorney General's 
memorandum is attached to this staff report as Attachment J. See "Response to 
Comments", Attachment E, for further discussion of federal requirements. 

2. Adjacent States. Washington. Washington does not have any packaging laws or 
standards for rigid plastic containers, therefore Oregon is more stringent. 
Through a combined effort with the Clean Washington Center, the state is 
working on promoting markets for recycled plastics. 

Idaho. Idaho does not have any packaging laws or standards for rigid plastic 
containers, therefore Oregon is more stringent. 

Nevada. Nevada does not have any packaging laws or standards for rigid plastic 
containers, therefore Oregon is more stringent. 

California. In 1991, California's Legislature passed the Rigid Plastic Packaging 
Container Act, Senate Bill (SB) 235. The California law and regulations are 
similar to Oregon's law. But there are significant differences in several key 
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issues. See chart in "Summary of Significant Public Comment and Changes 
Proposed in Response," Item 11. 

In general, Oregon law and the proposed rules are equivalent to the California 
regulations. However, Oregon law and regulations are more stringent than 
California law and regulations regarding several issues of considerable interest to 
the regulated community. These more stringent areas include exemptions, 
corporate averaging, source reduction, and point-of-sale product manufactures. 
On the other hand, the Oregon law is less stringent than California with regard 
recordkeeping and reporting and recycling rates. 

Authority to Address the Issue 

ORS 459A.025, ORS 459A.650 through 459A.685; ORS 468.020; ORS 459.995 

Process for Development of the Rulemaking Proposal (including Advisory Committee 
and alternatives considered) 

The Department established three Task Forces to assist with rule development for the 
Rigid Plastic Container Law. The Task Forces, their charges and general membership 
are: 

1. Implementation Task Force. Charge: to advise the Department on 
clarifying terms and definitions, and issues related to implementation of the 
Law; to help identify how containers will meet the compliance standards 
for recycled content, etc; and to consider recommendations in a Report to 
the 1995 Oregon Legislature on the status of plastic recycling programs 
and possible recommendations for statutory changes. Members: public 
interest groups, plastic container manufacturers, food processors, recyclers, 
regional government and members of the public. 

2. Certification, Auditing and Records (CAR) Task Force. Charge: to advise 
the Department on requirements for recordkeeping, auditing and reporting 
for product and container manufacturers; identify the type of information 
available for reporting; identify information necessary to back up the 
container manufacturer's Certificate of Compliance; and identify other 
processes for record retention and auditing. Members: product 
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manufacturers using rigid plastic containers and manufacturers of rigid 
plastic containers. 

3. Recycling Rate Task Force. Charge: to advise the Department in 
specifying the methodology for calculating the rigid plastic container 
recycling rate(s) for Oregon. Will reconvene in 1995 to review practical 
application of the methodology and assist the Department in determining 
the aggregate recycling rate. Members: representatives of the Oregon 
plastic recycling system, plastics processors, and interest groups. 

The CAR Task Force and the Recycling Rate Task Force consisted of technical and 
industry specialists to give the Department technical advice on implementing specific 
parts of the Rigid Plastic Container Law. The Implementation Task Force was larger 
and had broader representation than the other two Task Forces, as its charge was to 
recommend overall implementation directions for the Law. There was a great deal of 
interaction among the Task Forces, including monthly liaison reports from members who 
served on more than one Task Force. 

See Attachment G for a list of the Task Force members and their Chairs. 

The Task Forces met approximately once a month from November 1993 through May 
1994. The three Task Force Chairs met on June 15, 1994 to consider a final version of 
the draft rule being prepared to be sent out for public comment. The Implementation 
Task Force met again on September 14 after the public comment period had closed. 

There was general agreement among all Task Force members on most areas of the 
proposed rule. However, consensus was not reached in every area; on some issues the 
Implementation Task Force recommended that the Department take alternative language 
to public hearing. Consequently, the Proposed Rule put forward for public comment 
contained two sets of alternatives, one set for the definition of "rigid plastic container," 
and another set for how to calculate whether a container qualifies for the "reduced 
container" exemption. These issues are discussed in the next section. 

At its September 14, 1994 meeting the Implementation Task Force considered new issues 
raised in public testimony on the proposed rules. In general, Task Force members 
concurred with the Department's recommended changes to the rule in response to public 
comment. They noted the concerns of the foodservice industry, but pointed out that 
point-of-sale containers were one type of container that citizens wanted to have 
addressed. 
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Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of 
Significant Issues Involved. 

Oregon's Rigid Plastic Container Law requires all qualifying rigid plastic containers sold 
in Oregon after January 1, 1995 to meet one of three compliance options, or meet one of 
five exemption criteria. 

The compliance options are: 

1. Recycling rate options. 

a. Aggregate rate. There must be an aggregate recycling rate for all 
rigid plastic containers in Oregon of at least 25 percent. 

b. Specified type. The recycling rate for a specified type of rigid 
plastic container (e.g., milk jugs; or a type of resin used to 
manufacture the container) must be at least 25 percent. 

c. Product-associated container. The recycling rate for a product
associated container (e.g., all Brand X detergent bottles) must be at 
least 25 percent. 

2. Recycled content option. The rigid plastic container must be made of a 
plastic which has 25 percent post-consumer recycled content. 

3. Reuse option. The rigid plastic container must be reused or refilled. 

Exemptions are: 

1. Medical packaging. For drugs, medical devices, medical food or infant 
formula (permanent exemption). 

2. Export packaging. The packages are shipped outside the state for sale to 
the final consumer (permanent exemption). 

3. Tamper-resistant parts. The part of the package providing tamper
resistant seals for public health purposes (permanent exemption). 
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4. Reduced container. The weight of a new container is reduced by 10% as 
compared to the weight of the container five years earlier (five-year 
exemption). 

5. "Substantial investment". All the following conditions must be met: a 
substantial investment has been made in achieving the 25 % rigid plastic 
container recycling rate; there are viable markets for the material collected; 
the recycling rate is at least 20% and increasing; and reasonable 
projections show the material will meet the recycling goal within two years 
(two year exemption). 

The statute does not provide for other exemptions, nor does it give authority to 
the Commission to grant waivers or extensions. 

The intent of the proposed rules taken to public hearing was to clarify the statute and to 
provide guidance to the regulated community to comply with the Law. The rulemaking 
proposal presented for public hearing covered the following areas: 

.L. Policy/Purpose. Sets policy for implementation of the Rigid Plastic 
Container Law. 

b, Definitions. Adds or clarifies definitions necessary for implementation. 
Clarifies that point-of-sale product packagers (e.g., take-out delis, 
foodservice industry) using rigid plastic containers qualify as "product 
manufacturers" and as such are subject to the Law . 

.:1. "Rigid plastic container" definition. Separate rule specifying criteria which 
must be met for a container to qualify as a "rigid plastic container." 
Alternatives A and B were put forward for public comment. This 
definition has implications for all aspects of implementation of the Law, 
but has special importance in two areas: (1) which containers must comply 
with the Law; and (2) which containers are to be counted in calculating the 
rigid plastic container recycling rate. The rulemaking proposal established 
certain criteria that any package would have to meet to qualify as a "rigid 
plastic container;" a package failing to meet any one of the criteria would 
not be regulated under the Law. Those criteria are: 

a. It is designed to hold a product for sale; 
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b. It has a volume of not less than eight ounces and not more than five 
gallons; 

c. It is composed predominantly of plastic resin; and 

d. It is able to maintain its shape, whether empty or full, under normal 
usage, independent of any product which it contains or other 
external support. 

The above criteria prescribe, in general, the characteristics a package must 
have to qualify as a "rigid plastic container." However, the Task Forces 
felt further refinement was needed to clarify whether some other items 
would be regulated or not. Consensus was not reached in the Task Forces 
on what the additional criteria should be, and two Alternatives were put 
forward for public comment. A major issue was whether a rigid plastic 
container also had to be a "complete package" (i.e. completely contain the 
product) in order to be regulated under this Law. Alternative A (supported 
by a majority of the Implementation Task Force) does not require that a 
rigid plastic container be a "complete package." Alternative B (supported 
by industry) does require a "complete package." The main differences 
between the two Alternative definitions are as follows: 

Alt. A Alt. B 

1. Complete package? Not necessarily. If they Yes. Must be "designed 
meet the other criteria, to completely contain a 
cookie trays sold inside a product, under normal 
paper bag would be usage, without other 
regulated, as would domed packaging material 
lids. except a lid or closure" 

2. How is volume Use of "hierarchy:" By Manufacturer chooses: 
determined? liquid volume stated on the either labeled liquid 

label; or if none, the volume, or measured 
measured liquid volume of liquid volume. 
the container. 
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3. 

4. 

Alt.A Alt. B 

Rigid plastic tubes? Regulated if meet other Regulated if meet other 
criteria. criteria, but excludes 

tubes "which can be 
easily hand folded, 
flexed, and twisted 
without damage to the 
container." 

Trays with sidewalls? Regulated if meet other Regulated if meet other 
criteria and sidewalls are criteria and sidewalls 
designed to contain a contain a product in the 
product in the tray. tray "without the use of 
Would include meat trays. packaging other than a 

lid or closure. " 
Excludes meat trays. 

!,. Exemptions. Clarifies and adds detail to statutory language establishing 
the five exemptions to the Law. 

a. "Reduced Container" Exemption. One of the exemption options is 
to use a "reduced container" which weighs ten percent less than a 
container used five years earlier. As a result of the Implementation 
Task Force's recommendation, the rulemaking proposal presented 
for public hearing had two Alternatives for calculating the "reduced 
container" exemption. The statute reads: 

A package [container] shall qualify as reduced when the 
ratio of package weight per unit of product has been 
reduced by at least 10 percent when compared with the 
packaging used for the same product by the same 
packager five years earlier ... Exemptions under this 
paragraph shall be limited to five years, shall not be 
renewable and shall not be applicable to packages for 
which the ratio of package weight per unit of product 
increased after January 1, 1990. (ORS 459A.660(5)(d)) 

The issue was whether and how products introduced into commerce 
less than five years previously (and which therefore used no 
packaging "five years earlier") might qualify for this exemption. 
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The legislative intent of the exemption was interpreted differently by 
various Task Force members. Some felt the Legislature had not 
meant to exclude newly introduced products from taking advantage 
of the exemption. They argued that it would be a hardship to 
disallow use of the exemption by new products: it would discourage 
innovation, and be unfair to those who wanted to comply by using 
reduced containers for products that had not been on the market for 
five years. Food processors were especially interested in having 
this option since they are generally precluded by federal Food and 
Drug Administration (FDA) regulations from using other compliance 
options. Other Task Force members felt the exemption was meant 
to be one-time for products in existence on January 1, 1995. 

The Attorney General advised the Department that the timing of the 
exemption under the statute is not entirely clear; however, the 
statutory provision is specific that a reduced container must be 
compared to a container ·used for the same product by the same 
packager five years earlier. 

The original rulemaking proposal (OAR 340-90-340(5)) included 
two Alternatives: Alternative A, which followed the Attorney 
General's advice and requires comparison with a container in 
existence five years previously; and Alternative B, which would 
allow the exemption for products not in existence for a full five 
years. Alternative B would allow comparison with the original 
container first used by the manufacturer for that product, even if 
that container had been sold for less than five years. Alternative B 
was the Implementation Task Force's recommendation prior to 
advice from the Attorney General. 

b. "Substantial Investment" Exemption. Specifies that the effective 
date of the "substantial investment" exemption is January 1, 1995, 
and that it is a one-time exemption lasting two years. 

i._ Compliance Standards. Adds detail to the statutory compliance options, as 
follows: 

a. "Recycled content" option requires that the 25 % recycled content 
be of plastic "recycled material," excluding materials commonly 
reused within an original manufacturing process. 
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b. "Reuse" option requires that a rigid plastic container must be used 
or refilled at least five times. 

~ Calculation of rigid plastic container recycling rates. Establishes a formula 
and standards for calculating the recycling rates, including what "counts" 
as recycling. 

a. Rate Methodology. Establishes that the Department would 
calculate an aggregate rigid plastic container recycling rate based on 
its waste composition study and on an annual census of plastics 
recyclers. Only post-consumer rigid plastic containers would count 
towards the recycling rate. Requires that the Department publish 
reports on the methodologies used for the calculations. 

b. Pyrolysis. Specifies that outputs from plastics processing which are 
fuel products or energy recovery do not count as "recycling" in 
calculating the recycling rate; only outputs which are recycled into 
new products count as recycling. This incorporates advice from the 
Oregon Attorney General's Office (AG) on how any rigid plastic 
containers undergoing pyrolysis should be factored into the 
recycling rate. 

Pyrolysis involves the heating of plastic material to produce liquid 
hydrocarbons, carbon black and gas that is used as the energy 
source for the pyrolysis process. The liquid hydrocarbons can be 
sold to refineries and petrochemical facilities for conversion into a 
variety of materials including fuel and monomers for plastic 
products. The question arose of whether the pyrolysis of rigid 
plastic containers could count toward the plastics recycling rate. 
The AG advised the Department that energy recovery is not 
"recycling," and the Department cannot give recycling credit for 
energy recovery. However, to the extent that the end product of 
pyrolysis is not energy recovery but is further processed into plastic 
feedstock, it could contribute to the recycling rate. The rulemaking 
proposal incorporated that provision, and was supported by most 
Implementation Task Force members. 

However, representatives of the American Plastics Council (APC) 
strongly disagreed. The APC argues that pyrolysis constitutes 
recycling because it creates a new product (liquid hydrocarbons). 
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The APC filed a request in Marion County for summary judgment 
that pyrolysis qualifies as "recycling" to prevent the Department 
from preparing a rule excluding any "energy recovery" products of 
plastics pyrolysis from the recycling rate. The case was dismissed, 
with the Marion County Circuit Court ruling that it should not 
interfere in the Department's administrative process. Once the rules 
are adopted, the APC may challenge those rules in the Court of 
Appeals. 

This issue has been brought to the Commission's attention before, 
when petitions containing approximately 26,000 signatures were 
presented the Department this past spring by OSPIRG. These 
petitions stated that under Oregon state policy, burning ("energy 
recovery") is not recycling; and urged the Department to reaffirm 
that burning by-products of pyrolysis is not recycling. 

Recordkeeping and Reporting. Sets requirements for documentation to be 
kept by product and container manufacturers to show compliance with the 
various options, or exemption from the Law. Records must be submitted 
to DEQ upon request. 

.lL. Confidential Information. Specifies that records submitted to DEQ to 
document compliance may be kept confidential if they qualify as "trade 
secrets" and confidential treatment is requested by the manufacturer. 

9. Violations. Spells out actions which violate the Law, and categorizes them 
as Class II or III violations. The proposed enforcement schedule reduces 
the impact on small business by establishing a threshold of daily sales of 
rigid plastic containers (500) to determine whether a violation would be a 
Class II or a Class III violation. Class III violations are considered less 
severe, have lower civil penalties and in most cases do not result in a civil 
penalty. For larger businesses, violations would be Class II and subject to 
higher civil penalties. False certification of compliance by any container 
or product manufacturer, however, is a Class II violation. A Class III 
violation is established for persons who fail to meet resin labeling 
requirements for rigid plastic containers (ORS 459A.68S). 

Summary of Significant Public Comment and Changes Proposed in Response 
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The level of interest in implementation of Oregon's Rigid Plastic Container Law is very 
high, with 25 persons presenting oral comments and 117 written comments received by 
the Department. The public is interested in increasing opportunities for recycling 
plastic. The industry is interested in complying with the Law in ways that will not cause 
unreasonable economic hardship, loss of competitiveness or removal of products from 
the Oregon market. 

The following were areas which received significant comment, together with the 
Department's responses. The same numbering system is used as in the "Summary of 
Rulemaking Proposal" above for ease of reference. Several broad areas of concern not 
specifically addressed in the rulemaking proposal also received significant comment: 
implementation date/retroactive enforcement; consistency between Oregon and California 
regulations; how point-of-sale product manufacturers can comply with the Law; and 
corporate averaging. Comments on these issues are discussed after the comments 
relating to the nine areas listed in the "Summary of Rulemaking Proposal." See 
Attachment E, Evaluation of Public Comments, for a complete summary of all comments 
received during the comment period and the Department's responses to them. 

l,_ Policy/Puroose. (340-90-310) No significant comments received. 

2. Definitions. (340-90-320) 

a. Definition of "product manufacturer." A number of persons 
commented that retailers, and especially point-of-sale product 
manufacturers, should not be included in the definition of "product 
manufacturer." There are inherent difficulties in such retailers 
being able to determine whether the containers they use comply with 
the Law. These are small businesses, and documentation of 
compliance would be extremely burdensome for them. 

PROPOSED CHANGE IN RULE: The Department is not proposing to 
change the definition. The Department and the Attorney General interpret 
the statute that point-of-sale product packagers are covered by the Law, 
and that legislative intent was to include single-service containers. 
However, the Department is proposing changes in recordkeeping to ease 
compliance for small businesses (using fewer than 500 rigid plastic 
containers daily). See Department's response to Item 12 below, Point-of
Sale Product Manufacturers. 

i Definition of "Rigid Plastic Container." (340-90-330) 
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a. Alternative A: in support. Members of the recycling community 
and the general public preferred Alternative A, which includes a 
broader range of rigid plastic containers. This will help keep these 
items out of landfills. They felt there was no reason why a 
container must completely contain a product. They also commented 
that adoption of this Alternative would simplify the waste 
composition study, as the surveyors would not have to worry about 
exemptions. The one exception was the "flexible tube" issue. In 
general, persons in favor of Alternative A supported the language in 
Alternative B excluding tubes which could be easily bent. 

b. 

Determination of volume. Advocates of Alternative A said that its 
procedure to determine volume (using labeled fluid measurement 
where present) would be the least complicated approach for the 
waste composition study. 

Alternative B: in support. Members of the plastics industry and 
the regulated communities preferred Alternative B, with its concept 
that the product must be contained in a "complete package" to be 
covered by the Law. They felt it eliminated ambiguity, in that it 
excludes items not normally considered containers in and of 
themselves (e.g., cookie trays which "brace" or support a product, 
but require additional packaging to be "contained"). They pointed 
out that a tube which can be flexed is not "rigid" and should not be 
included; in addition, tubes cannot be adequately cleaned for 
recycling. 

Determination of volume. Advocates of Alternative B noted that 
labeled measurement is not necessarily the most accurate test for 
volume (it can vary depending on product density). Manufacturers 
should ·have the flexibility to choose either labeled volume or 
volumetric capacity. Moreover, this would conform to California 
regulations, ensuring that the same universe of rigid plastic 
containers is regulated in both states. 

c. Additional issues. 

Multiple reclosure. Several persons commented that the definition 
should require a container to be capable of multiple reclosure, as 
this is an important distinguishing attribute of rigid plastic 
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containers. It would provide concrete guidance for determining 
which containers are regulated. It is part of the California 
definition. 

"Storage." A few persons commented that a container should have 
to normally store a product for at least seven days in order to be 
regulated (as in California). This would eliminate point-of-sale 
packagers. 

PROPOSED ALTERNATIVE/CHANGE IN RULE: The Department 
proposes that an amended "Alternative A" be adopted, but with the 
following changes from the rulemaking proposal presented for public 
hearing: 

Tubes: All tubes would be excluded. All reference to tubes is 
deleted from the definition of "rigid plastic container." Most tubes 
are more or less flexible. The Department believes that the 
confusion created by allowing some "rigid" tubes to be potentially 
included under the regulation overbalances any benefit from their 
inclusion. 

Determination of volume: (340-90-330(l)(b) The Department agrees 
that manufacturers should have the flexibility to choose between 
using labeled volume and volumetric measurement to determine the 
volume of a rigid plastic container. This will facilitate a 
manufacturer's ability for their containers to conform to the Oregon 
and the California laws. The Implementation Task Force at its 
September 14, 1994 meeting also supported this approach. The 
Department does have some concern about this resulting in an 
identical size container being deemed "regulated" by one 
manufacturer, but "unregulated" by another. The Department also 
believes that legislative intent was for five-gallon containers to be 
covered, and consequently is adding language to that effect to the 
proposed rule: containers having a labeled liquid volume of five 
gallons or less but a measured container liquid volume of more than 
five gallons must use the labeled volume. (The Department's waste 
composition protocol will continue to specify that the labeled 
volume of a container be used to determine the volume, if present; 
otherwise, the measured container volume will be used.) 
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The comments on the two Alternatives were very similar to those put 
forward and discussed in the Task Force meetings. A majority of the 
Implementation Task Force supported Alternative A. The Department does 
not believe that the notion of a "complete container" is necessarily inherent 
in the law. Alternative A (excluding tubes) also better conforms to the 
public's perception of a "rigid plastic container." The Department agrees 
that Alternative A encourages recycling and will facilitate waste sort 
decisions. Elements of the California definition of "rigid plastic container" 
are narrower than Oregon's. The Department does not feel that ease in 
implementation by using a narrow definition justifies the degree of 
interpretation necessary to achieve it. 

i... Exemptions. (OAR 340-90-340) 

a. "Reduced Container" Exemption (Calculation) (340-90-340-(5)). 

Support of Alternative A. A reduced container is one that has been 
reduced by 10% over the same container used for the same product 
five years earlier. Alternative A requires a that there be a 
comparison with a container in existence five year previously in 
order to determine whether a 10 % reduction has been made. It 
make no provisions for new containers or containers which have not 
been on the market for at least five years. Members of the 
recycling community and the general public preferred Alternative A 
and did not feel that special provisions were needed for new 
containers. They remarked that manufacturers already have 
incentives to reduce containers as much as possible; no further 
regulatory incentive is needed. Some proponents of Alternative A 
also commented that container size reduction was not the best 
solution to the plastic container issue. They felt that the problem 
with plastic containers is not that they are too heavy, it is that they 
are not being sufficiently recycled or using recycled content. The 
Department should not be encouraging container reduction options 
over recycling or recycled content options. 

Support of Alternative B. Members of the plastics industry and the 
regulated community either preferred Alternative B (allowing the 
10% reduction comparison to be made with the original container 
first used by the manufacturer for that product, even if the container 
had been sold less than five years), or neither alternative. They 
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noted that Alternative A precludes products introduced less than five 
years before the effective date of the Law from using this 
exemption. Food and cosmetics manufacturers said they particularly 
need this exemption since their other compliance options are 
extremely limited or lacking. It would offer incentives for 
packaging innovations. Alternative B supports source reduction, 
which follows the State's solid waste management hierarchy. Others 
pointed out that even Alternative B does not allow for newly 
introduced products with no predecessor containers. Some 
allowance should be made for new packages, either by using 
California language (allowing comparison with comparable packages 
at the time of introduction) or by a limited-duration waiver for new 
products and packaging. 

PROPOSED ALTERNATIVE: The Department proposes adoption of 
Alternative A as submitted for public comment. The Attorney General has 
advised the Department that the statute clearly requires a five-year 
comparison to calculate whether a package has been "reduced." The issue 
of compliance by newly introduced containers will be included in the 
Department's Report to the 1995 Legislature as an issue to be considered. 

b. "Substantial Investment" Exemption (340-90-340(6)). See 
Attachment E, Comment 14; and discussion below of 
Implementation Date/Retroactive Enforcement. 

c. Additional Issues. 

FIFRA Exemption. Many industry representatives testified that 
products required to be registered under FIFRA should be exempted 
from regulation under the Oregon Law -- and indeed that Congress 
has preempted state regulation of packaging of these products. They 
quoted the section of FIFRA which says that states "shall not 
impose or continue in effect any requirements for labeling or 
packing in addition to or different from those required" under 
FIFRA. They noted the federal regulations placed barriers on their 
compliance with the various options allowed under the Oregon Law. 
They would be restricted in their efforts to use recycled content, 
establish recycling programs for these containers, or to reuse the 
containers. 
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Exemptions for Cosmetic and Food Products. Many industry 
representatives presented similar arguments for cosmetic and food 
products, namely that they are subject to federal FDA and USDA 
packaging requirements making compliance difficult or impossible, 
and thus should be exempted from the Oregon Law. Disallowing a 
broadening of the "reduced container" exemption and corporate 
averaging worsens the situation for these products, and adds to the 
argument for an exemption. 

US DOT/UN Exemption. Similar arguments were presented by 
industry representatives for exemption of hazardous materials 
subject to regulation by US DOT or UN. These regulations 
disallow most use of recycled content, and preclude use of other 
compliance options. DOT regulations preempt state regulation of 
hazardous material shipments. 

Other Exemptions. Various other exemptions were proposed, such 
as an exemption for products which because of "special 
circumstances" could not meet any of the Oregon compliance 
options. 

NO CHANGE PROPOSED FROM RULE PRESENTED FOR PUBLIC 
HEARING. The Environmental Quality Commission does not have 
expressed authority to grant general exemptions from the· provisions of the 
Law. The proposed rule does not provide any exemptions except those 
specified in ORS 459A.660(5). The Attorney General has advised the 
Department that the issue of federal preemption (especially under FIFRA, 
which specifies the language cited above concerning state regulation of 
packaging of FIFRA-registered products) is not entirely clear. The Oregon 
Law does not specify use of any particular kind of packaging, but rather 
establishes a set of compliance criteria, any one of which may be met. 
Since that is the case, the Department recommends that the rule not include 
any language acknowledging that there may be federal preemption. The 
Department understands that these containers should not be collected in 
general recycling programs, but believes that keeping them subject to 
regulation under the Law may encourage special recycling programs such 
as the one for pesticide containers operated by the Oregon Agricultural 
Chemicals & Fertilizer Association. The issue of whether federally 
regulated packaging should be exempted from Oregon Law will be included 
in the Department's report to the 1995 Legislature. 
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i,, Compliance Standards. (OAR 340-90-350 through -370) 

A few comments were received on Compliance Standards. Some 
housekeeping changes are being proposed to respond to several of these 
(see Attachment E, Comments 16 through 18). 

~ Calculation of Rigid Plastic Container Recycling Rates. (OAR 340-90-390) 

a. Rate Methodology. 

A. Post-consumer plastic. Members of the public and the recycling 
community supported using only post-consumer plastic containers to 
calculate the rigid plastic container recycling rate rather than also 
including manufacturing or industrial scrap plastic. The use of 
"Post-consumer" to identify the material which will be counted 
toward the recycling rate is necessary to place the emphasis on the 
actual recycling of rigid plastic containers which are presently being 
used and often disposed of by the public and not industrial or 
manufacturing scrap which is already commonly recycled. 

Several members of the regulated community noted that the statute 
makes no mention of "post-consumer rigid plastic containers," and 
recommended that term not be used in the rule. This would allow 
recycling rate credit for more preconsumer plastic which is already 
being recycled. 

NO CHANGE PROPOSED FROM RULE PRESENTED FOR 
PUBLIC HEARING. The intent of this legislation was to provide 
the opportunity for the public to recycle plastic and to purchase 
plastic items made with recycled content. 

B. Other comments on rate methodology. Several other comments 
were received on the rate methodology. These include a concern 
that plastics recycling data provided voluntarily by plastic recyclers 
might not be accurate; that there should be more opportunities for 
the public to comment on or challenge the recycling rate calculated 
by DEQ; and that DEQ's report should include the potential error 
associated with estimating the total tons of solid waste disposed of 
in Oregon. 
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PROPOSED CHANGE IN RULE. DEQ already has the authority 
to take action against a recycler if "voluntary" data collection 
proves problematic. There is no provision for public comment on 
the aggregate recycling rate methodology or the rate itself. 
However, the Department will continue working with a task force 
through the calculation of the 1994 aggregate recycling rate. The 
rule requires the Department to publish a report on the findings of 
the recycler census, and a report with the calculated recycling rate 
including the methodologies used. A provision for discussion of the 
potential error in estimating waste disposal has been added to the 
proposed rule. 

C. Pyrolysis. Members of the public and the recycling community 
supported exclusion from the recycling rate of fuel or energy 
products from pyrolysis. Several members of the regulated 
community commented that pyrolysis creates a "new product" under 
the statutory definition of "recycling," keeping plastics out of the 
wastestream, and felt all pyrolysis products should be included in 
calculating the recycling rate. 

NO CHANGE PROPOSED FROM RULE PRESENTED FOR 
PUBLIC HEARING. The advice the Department has received 
from the Attorney General's office is that, under Oregon law, 
pyrolysis of plastics is not recycling to the extent that the end 
product of that process is a form of energy. The rule allows outputs 
from pyrolysis which are recycled into new products not used for 
energy recovery to be included in calculating the recycling rate. 

7. Recordkeeping and Reporting. (OAR 340-90-400 and -410) 

Several comments were received from the regulated community, and minor 
changes have been made in response (see Attachment E, Comments 23 and 
24). 

JL. Confidential Information. (OAR 340-90-420) No significant comments 
received. 

2.... Violations and Penalty Structure. (OAR 340-90-430 and 340-12-065) No 
significant comments received. 
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10. Implementation Date/Retroactive Enforcement. 

The effective date of the Law is January 1, 1995. However the 1993 
Legislature directed that the Department may not take any enforcement 
action until after January 1, 1996 and until the Department calculates the 
rigid plastic container recycling rate for calendar year 1995. The Director 
of the Department issued a directive on August 26, 1994, stating that any 
enforcement actions taken by the Department shall be based solely upon a 
manufacturer's compliance status beginning January 1, 1996. 

Many product manufacturers noted that their ability to comply using 
recycled content, etc., is severely constrained by federal regulations to 
which their product packaging is subject, leaving the 25 % aggregate 
recycling rate as their only valid compliance option. Many commenters 
pointed out a discrepancy between the effective date (or implementation 
date) of the Law, January 1, 1995, and the date by which the Department 
will calculate an aggregate rigid plastic container recycling rate for 
calendar year 1995 (in mid-1996). The regulation requires the product 
manufacturer to act, on January 1, 1995, as if the rate had been 
determined. If the rate is not met, the manufacturer may be subject to 
retroactive enforcement actions for being out of compliance. The 
dislocation is not only true for 1995, but persists for the duration of the 
Law, if compliance for one year is based on the recycling rate for that 
calendar year. Logistics of calculating the rate will require a time period 
of several months after the end of the year (completing a census of plastics 
recyclers to submit to the Department the amount of plastics recycled), to 
collect and compile data, etc. There would be no avoiding a retroactively 
applied recycling rate, and retroactive enforcement. One commenter noted 
that "this does not comport with the plain language of the statute." 

The statute requires a rigid plastic container to comply with the Law on 
January 1, 1995. One way to comply is through the aggregate recycling 
rate: if "rigid plastic containers, in the aggregate, are being recycled in 
the state at a rate of 25 percent by January 1. 1995." (ORS 
459A.655(2)(a)) One commenter suggested that this language envisions 
fixing a date for calculating a recycling rate in order to allow 
manufacturers to prospectively determine their compliance with the Law. 
Implementation of the regulation should be stayed until the Department has 
calculated the recycling rates so that affected parties can know whether the 
packaging they are using is in compliance. 
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The Department has considered the public comments concerning 
implementation dates, compliance dates and enforcement. The Department 
believes that a close reading of the statute supports the interpretation that 
the determination of the recycling rate should be made before 
manufacturers are required to place into their records their demonstration 
of compliance. The Department also agrees that requiring manufacturers 
to choose a compliance method without knowing the recycling rate is not 
appropriate. 

PROPOSED CHANGES IN RULE. In response, the Department is 
proposing the following: 

a. The Department will determine a "recycling rate for compliance 
purposes" by January 1, 1995. This determination will be based on 
best available information concerning rigid plastic container 
recycling in the aggregate and by specified resin type. A product 
manufacturer may rely on this rate to comply with the Law, until 
the Department determines a new "recycling rate for compliance 
purposes." 

b. If the "recycling rate for compliance purposes" is at least 20% but 
less than 25 % , the Department will use best available information to 
determine if the statutory criteria have been met for the "substantial 
investment" exemption for the aggregate or specified resin type 
recycling rate. 

c. As soon as feasible in 1996, the "aggregate recycling and specified 
resin type rates for calendar year 1995" will be calculated, pursuant 
to OAR 340-90-380 and -390. These recycling rates will not be 
used for compliance, but rather as a partial basis for determining the 
coming year's "recycling rate for compliance purposes." 

The above approach will allow manufacturers to know beforehand if the 
aggregate or specified resin type recycling rate can be used for compliance 
purposes after January 1, 1995. The Department believes this is the most 
fair way to implement the rigid plastic container Law. 

11. Consistency between Oregon and California Regulations. Several members 
of the regulated community commented that the Oregon regulations should 
be consistent with other states' regulations, and especially those of 
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California. They noted that the proposed Oregon regulations differ from 
California's on several key issues. They also commented that conflicting 
laws in various states are very burdensome to industries with national 
distribution; consistency is crucial for interstate commerce. Differences 
could result in the withdrawal of products in Oregon. 

Specific differences mentioned include: 

I California I Oregon I 
Def. "rigid plastic No tubes No tubes (change from 
container": rulemaking proposal) 

No lids, closures Lids (e.g., domed) if 
otherwise meet criteria 

Capable of multiple No requirement for 
reclosure (excludes trays) multiple reclosure 

"Point-of-sale" No. Package must store Yes. Regulated. 
packagers: a product for 7 days to 

be regulated 

FIFRA products: Exempt by law Not exempt by law 

US DOT/UN: Exempt until 1/1/96 Not exempt by law 

US FDA (foods): Exempt until 1/ 1/96 Not exempt by law 

10% "reduced con- Compare with product's Compare with product's 
tainer" exemption container 5 yrs ago container 5 yrs ago 

Or, if new product, com- (New product can't use 
pare with similar product exemption; must have 
whose container is not container 5 yrs ago with 
source-reduced which to compare) 

Permanent exemption Five-year exemption 

New products 1-year compliance waiver Must comply at 
introduction 
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California 

Corporate averaging Mfr can average across 
product lines & com-
pliance options to comply 

Recordkeeping Keep records 2 years 

Oregon 

Law does not provide for 
averaging 

Keep records 3 years 

PROPOSED CHANGES IN RULE. Although the California and Oregon 
laws have similarities, the two laws differ in specific detail. Those 
differences lead to major differences in administrative rules. The 
California law allows for provisions such as one-year waivers, permanent 
exemption for reduced containers, exclusion of containers not storing the 
product for more than seven days, and corporate averaging. These 
provisions are lacking in the Oregon Law, so those suggested changes have 
not been incorporated into the proposed rule. Task Force members 
supported having Oregon requirements be consistent with California's 
whenever possible to facilitate compliance for product manufacturers 
selling in both states. Statutory differences between the two states' laws 
do not always permit consistency. Where legally possible and where they 
do not result in a weakening of the intent of the Oregon Law, the 
Department has sought consistency with the California rules. As a result 
of public comment, the Department is changing two provisions of the 
definition of "rigid plastic container" for greater consistency with 
California's (see Item 3, Definition of "Rigid Plastic Container" above). 

12. Point-of-sale Product Manufacturers. The foodservice, grocery, and 
plastics industries submitted extensive comments on the difficulty or 
impossibility of compliance with the Law by point-of-sale packagers 
(foodservice industry, take-out foods, etc.). They noted that there are 
inherent differences between the generic containers normally used by the 
foodservice industry and other regulated rigid plastic containers. The 
former are generally purchased from distributors, so there is usually no 
relationship between the packager and the container manufacturer. 
Therefore recordkeeping to document compliance becomes impossible. 
Some commented that the Legislature had not intended to cover point-of
sale packagers as "product manufacturers;" they do not "fabricate" 
anything, as implied by the term "manufacture." The Department needs to 
examine the obstacles to compliance for point-of-sale packagers; they 
should be exempt. 
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PROPOSED CHANGES IN RULE. The Department recognizes that 
small point-of-sale packagers may have few resources to implement the 
Law, and that recordkeeping provisions may be burdensome. The 
enforcement schedule in the rulemaking proposal presented for public 
hearing made some allowance for small manufacturers. This reduces the 
impact on small businesses by establishing a threshold of daily sales of 
rigid plastic containers (500) to determine whether a violation would be a 
Class II or a Class III violation. Class III violations are considered less 
severe, have lower civil penalties and in most cases do not result in a civil 
penalty. 

The Department further proposes to reduce recordkeeping requirements for 
these small product manufacturers. The proposed rule specifies that a 
product manufacturer selling fewer than 500 rigid plastic containers per 
day is not required to keep records of container compliance beyond 
quantity, brand name, product number, and source of purchase (340-90-
400(7)). 

13. Corporate Averaging. Corporate averaging would allow a firm to average 
across product lines (and perhaps across compliance options) to achieve 
compliance. Itwas most often mentioned in conjunction with the recycled 
content compliance option. Corporate averaging would allow a 
manufacturer to use more than 25 percent recycled content in containers 
where that was possible, in order to "average out" for those containers 
(e.g. food, cosmetics) which cannot use recycled content. 

Comments were received from the general public, the recycling 
community, and some manufacturers in opposition to corporate averaging. 
They noted that corporate averaging tends to give large manufacturers with 
many product lines an unfair advantage over smaller manufacturers who 
may have only food lines and therefore could not take advantage of 
averaging. Doubt was expressed as to whether corporate averaging would 
produce better markets for post-consumer recycled plastics in Oregon. 

Many industry representatives commented that corporate averaging was 
essential for them to comply. They said it provides maximum flexibility 
for a manufacturer to use whatever compliance method achieves the 
greatest gains at least risk and cost. Several companies noted that they 
can't use other compliance options, but do have the capability of using 
more than 25 percent recycled content in certain containers. They said that 
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this would encourage the use of post-consumer resins. Some commented 
that corporate averaging should be allowed at both the product 
manufacturer and container manufacturer level. 

NO CHANGE PROPOSED FROM RULE PRESENTED FOR PUBLIC 
HEARING. Corporate averaging was discussed by the three Task Forces. 
The Task Forces did not come to agreement on a recommendation to 
include corporate averaging. The national and local manufacturers have 
strong, opposing, feelings on this issue. The Oregon Law does not specify 
"averaging" as a method of calculating compliance; neither does it 
specifically preclude the EQC from allowing corporate averaging to 
calculate compliance. 

The Department has not found an application of corporate averaging which 
would ensure equity for both large national and small local manufacturers. 
Therefore no change is recommended from the earlier proposed rule, which 
made no provision for corporate averaging. 

Summary of How the Proposed Rule Will Work and How it Will be Implemented 

1. Regulated community: 

o On January 1, 1995 product manufacturers must comply with the Law. 
They will have to begin keeping records beginning March 1, 1995 to 
document compliance. Container manufacturers will have to supply 
Certificates of Compliance upon request of the product manufacturer. 

2. Department: 

o Inform the regulated community about the requirements of the Law through 
press releases and contacts with trade associations. (Beginning after rule 
adoption, November 1994) 

o Continue administering its FY 94-95 waste composition study, including 
special activities to gain additional data concerning disposal amounts of 
rigid plastic containers. (May 1994 through June 1995) 

f 
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o Determine a "recycling rate for compliance purposes" for rigid plastic 
containers by January 1, 1995. (Beginning immediately after rule 
adoption.) 

o If the "recycling rate for compliance purposes" is between 20 % and 25 % , 
use best available information to determine if the statutory criteria for the 
"substantial investment" exemption for the aggregate recycling rate have 
been met. 

o Prepare a Report to the 1995 Legislature on the status of plastic recycling 
programs and possible recommendations for statutory changes, after 
consultation with the Implementation Task Force. (By January 1, 1995) 

o Develop and administer a recycling census of rigid plastic container 
brokers and processors. (Annually, beginning in early 1995) 

0 Calculate an aggregate recycling rate for rigid plastic containers for 
calendar year 1995. (By mid-1996) 

Recommendation for Commission Action 

It is recommended that the Commission adopt the rules and rule amendments regarding 
implementation of Oregon's Rigid Plastic Container Law as presented in Attachment A 
of the Department Staff Report. 

Attachments 

A. Rule and Rule Amendments Proposed for Adoption 
B. Supporting Procedural Documentation: 

1. Legal Notice of Hearing 
2. Public Notice of Hearing (Chance to Comment) 
3. Rulemaking Statements (Statement of Need) 
4. Fiscal and Economic Impact Statement 
5. Land Use Evaluation Statement 

C. Presiding Officers' Reports on Public Hearing 
D. List of Written and Oral Comments Received 
E. Department's Evaluation of Public Comment 



Memo To: Environmental Quality Commission 
Agenda Item C 
October 21, 1994 Meeting 
Page 29 

F. Detailed Changes to Original Rulemaking Proposal made in Response to 
Public Comment 

G. Task Forces Membership and Summary of Recommendations 
H. Rule Implementation Plan 
I. ORS 459A.650 through 459A.685, Rigid Plastics Container Law 
J. Attorney General's Memorandum regarding federal preemption 

Reference Documents (available upon request) 

Written Comments Received (listed in Attachment D) 
California Administrative Rules, Rigid Plastic Packaging Container Law 

dmc 
eqcfnlrp.rpc 
9120194 

Approved: 
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ATTACHMENT - A 

Rules Proposed for Adoption 

6 The following new language is added to OAR 340 Division 90 
7 
8 OAR 340-90-310 PURPOSE 
9 

10 
11 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

( 1 ) The following administrative rules, OAR 340-90-320 through 430, are 
intended to establish the minimum requirements for the implementation of 
the Oregon Rigid Plastic Container Recycling Law, ORS 459A.650 through 
680. The Commission's purposes in adopting these rules are to: 

(a) 

(b) 

(c) 

Reduce the amount of rigid plastic containers being disposed of in 
Oregon; 

Increase the reuse or recycling of rigid plastic containers that would 
otherwise be disposed of; 

Increase the use of recycled material in the manufacture of rigid 
plastic containers. 

24 OAR 340-90-320 DEFINITIONS 
5 As used in OAR 340-90-310 through 430 unless otherwise specified: 

- ~6 

27 (1) "Container manufacturer" means the producer or generator of a rigid plastic 
28 , container for a packaged product that is sold or offered for sale in Oregon. 
29 A "container manufacturer" is the same as a "package manufacturer" as 
30 defined in ORS 459A.650(2). 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
17 
48 

(2) 

(3) 

(4) 

(5) 

"Container Manufacturer's Certificate of Compliance" means the certificate 
provided by the container manufacturer to a product manufacturer which 
describes the records which the container manufacturer has available to 
document that a rigid plastic container or containers are in compliance with 
OAR 340-90-350 (1 )(a), (1 )(b)(A). or (1 )(b)(B). 

"Container/product ratio" means the ratio of the weight of a rigid plastic 
container to the units of product in the container. 

"Department" means the Department of Environmental Quality. 

"Drug" has the meaning given by the federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 321) and pertinent regulations, including the following: 

(a) Articles recognized in the official United States Pharmacopoeia, official 
Homeopathic Pharmacopoeia of the United States, or official National 
Formulary, or any supplement to any of them; and 
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6 
7 
8 
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10 
11 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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6 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

37 
38 
39 

(6) 

(7) 

(8) 

(9) 

(b} 

(cl 

(d} 

Articles intended for use in the diagnosis, cure, mitigation, treatment, 
or prevention of disease in man or other animals; and 

Articles (other than food) intended to affect the structure or any 
function of the body of man or other animals; and 

Articles intended for use as a component of any article specified in 
clauses (a}, (b}, or (c} of this section. 

Drugs include nonperscription or over-the-counter drugs regulated pursuant 
to the federal Food, Drug and Cosmetic Act (21 U.S.C. 321) 

"FDA" means federal Food and Drug Administration. 

"FD&C Act" means federal Food, Drug and Cosmetic Act (21 U.S.C. 321). 

"Infant formula" has the meaning given by the federal Food, Drug and 
Cosmetic Act (21 U.S.C. 321 (f)), and is food which purports to be for 
special dietary use solely as food for infants because it simulates human milk 
or is suitable as a complete or partial substitute for human milk. 

"Medical device" means an instrument, apparatus, implement, machine, 
contrivance, implant, in vitro reagent, or other similar or related article, 
including a component, part or accessory, which is: 

(a} 

(b) 

Recognized in the National Formulary, United States Pharmacopoeia, 
or any supplement thereto, and intended: 

(A) For use in the diagnosis, cure, mitigation, treatment, or 
prevention of disease in man or other animals; or 

(B} To affect the structure or any function of the body of man or 
other animals which does not achieve its primary intended 
purpose through chemical action within or on the body of man 
or other animals; and is 

Not dependent upon being metabolized for the achievement of any of 
its principal intended purposes. 

40 (10) "Medical food" has the meaning given by the federal Food, Drug, and 
41 Cosmetic Act (21 U.S.C. 321) and pertinent regulations and includes the 
42 following: 
43 
44 
45 

46 

17 
48 

(a} 

(b} 

A product formulated to be consumed or administered internally under 
the supervision of a physician; and 

A product intended for specific dietary management of a disease or 
condition for which distinctive nutritional requirements, based on 
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2 
3 
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5 
6 
7 
8 
9 

recognized scientific principles, are established by medical evaluation. 

For purposes of these rules, medical food is food that is consumed or 
directly placed in the stomach or intestine through a tube, or other food 
which is used to manage a disease or medical condition, or food labeled 
"may be used as the sole source of nutrition" or "may be used as the sole 
item of the diet". Food for which popular dietary claims are made, such as 
"low fat" or "low sodium," is not medical food. 

10 (11) "Post-consumer rigid plastic container" means a rigid plastic container that 
11 would otherwise be destined for solid waste disposal, having completed its 
12 intended end-use and product lifecycle. Rigid plastic containers which held 
13 obsolete or unsold products shall be considered post-consumer rigid plastic 
14 containers when used as a feedstock for new products other than fuel or 
15 energy. 
16 
17 (12) "Product-associated container" means a brand-specific rigid plastic container 
18 line, which may have one or more sizes, shapes or designs and which is 
19 used in conjunction with a particular, generic product line. A "product-
20 associated container" is the same as a "product-associated package" as 
21 defined in ORS 459A.650(3). 
22 
23 (13) "Product manufacturer" means the producer or generator of a packaged 
24 product that is offered for sale in Oregon in a rigid plastic container. 

-<5 
6 

27 
28 
29 
30 
31 
32 

33 
34 
35 
36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
·,7 

48 

(a) 

(b) 

For purposes of these rules "product manufacturer" includes all 
subsidiaries and affiliates. 

Identification of the product manufacturer, for purposes of these rules, 
shall be determined by the following hierarchy: 

(A) When the name of the entity that manufactured the product 
held by the container is stated on the container label, then that 
entity shall be considered the product manufacturer; 

(8) When the container label does not state the entity that 
manufactured the product held by the container, but the 
container label does state the distributor of the container, then 
the distributor shall be considered the product manufacturer; 

(C) When the container label does not state either the entity that 
manufactured the product held by the container or the 
distributor of the container, but the container label states the 
importer of the container, then the importer shall be considered 
the product manufacturer; 

(D) When the container does not have a label or the label does not 
state the entity that manufactured the product held by the 
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container, or the distributor of the container, or the importer of 
the container, or the container is filled at the point of sale and 
no other manufacturer distributor or importer is identified on the 
label, then the store that sells the product held by the container 
shall be considered the product manufacturer. 

6 
7 (14) "Product manufacturer's Report of Compliance" means the report provided 
8 by a product manufacturer to the Department which documents compliance 
9 of a rigid plastic container or containers with requirements of OAR 340-90-

10 350 or exemption from those requirements as set out in OAR 340-90-330. 
11 

12 (15) "Recycled content" means that portion of a package's weight that is 
13 composed of recycled material, as determined by a material balance 
14 approach that calculates total recycled material input as a percentage of total 
15 material input in the manufacture of the package. 
16 
17 (16) "Recycled in Oregon" means generated in Oregon as plastic from post-
18 consumer rigid plastic containers and collected, processed and eventually 
19 manufactured into another product, other than fuel or energy, either in 
20 Oregon or outside the state. 
21 
22 
23 
24 
25 
- "i 

(17) "Recycled material" means a material that would otherwise be destined for 
solid waste disposal, having completed its intended end use or product life 
cycle. Recycled material does not include materials and by-products 
generated from, and commonly reused within, an original manufacturing and 
fabrication process. 

28 (18) "Recycling rate" means the level, stated as a percentage, at which post-
29 consumer rigid plastic containers are recycled in Oregon. The rigid plastic 
30 container recycling rate is determined by dividing the weight of plastic from 
31 post-consumer rigid plastic containers recycled in Oregon by the combined 
32 weight of plastic from both post-consumer rigid plastic containers recycled 
33 and those disposed of in Oregon. 
34 

35 (19) "Reduced package" means a rigid plastic container which has a 
36 container/product ratio which is at least ten percent less than the 
37 container/product ratio for the same product by the same product 
38 manufacturer five years earlier, as provided in OAR 340-90-330(5). 
39 
40 (20) "Replacement product" means a product which is used to refill a rigid plastic 
41 container. Replacement product must be the same as or similar to the 
42 original product in the container. 
43 

44 (21) "Reused container" means either a refillable or reusable container which is 
45 
46 
47 

1 

refilled by the product manufacturer or reused by the consumer and is used 
at least five times with the same or a similar product. 

A-4 
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3 
4 
) 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 

·~ 

( 1 l 

(2l 

(3l 

(4l 

A rigid plastic container is a plastic bottle, jar, cup, tub, pail, "clamshell" 
container, or other plastic container which meets the following criteria: 

(al 

(bl 

(cl 

(dl 

Is designed to hold a product for sale; 

Has a volume of not less than eight fluid ounces and not more than 
five gallons. The volume of the container shall be determined using 
one of the following methods: 

(Al For a container which is labeled in liquid measure, the labeled 
volume; or 

(Bl The measured liquid volume of the container; and 

(Cl For containers which have a labeled product liquid volume of 
five gallons or less and a measured container liquid volume of 
more than five gallons the labeled product volume shall used. 

Is composed predominantly of plastic resin; 

Is able to maintain its shape, whether empty or full, under normal 
usage, independent of any product which it contains or other external 
support. 

The following containers are also rigid plastic containers if they meet the 
criteria set forth in Section ( 1 l of this rule: 

(al 

(bl 

Plastic boxes, baskets, crates, and flower pots which are sold 
containing a product; 

Plastic trays which have sidewalls designed to contain a product in the 
tray. 

The determination of whether a container meets the definition of rigid plastic 
container shall be based solely upon the characteristics of the plastic 
container itself at the time of determination and not upon any material used 
as packaging for a rigid plastic container or for packaging of individual 
products within a rigid plastic container. 

Lids and caps are not considered to be part of a rigid plastic container except 
when they meet one of the following criteria: 

(al 

(bl 

Are designed to be permanently attached to a rigid plastic container; 
or 

Independently meet the criteria set forth in Section (1 l of this rule. 
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1 (5) The following packaging items shall not be considered part of a rigid plastic 
2 container: 
3 
4 

6 
7 
8 

9 
10 
11 
12 
13 
14 

(a) 

(b) 

(c) 

Labels; 

Those parts of the whole package or of the rigid plastic container for 
which the principal purpose is to provide a tamper resistant seal. This 
does not include portions of a rigid plastic container which haye a 
principal purpose other than providing a tamper resistant seal; and, 

A bag, film, or flexible inner or outer wrap which is used to cover or 
contain a product or a rigid plastic container. 

15 OAR 340-90-340 EXEMPT RIGID PLASTIC CONTAINERS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
-5 

28 
29 

30 
31 
32 

33 

( 1 ) 

(2) 

(3) 

Rigid plastic containers which meet one of the sets of criteria in sections (2) 
through (6) of this rule are exempt from the requirements of OAR 340-90-
350 through -370. 

The product in the rigid plastic container is one of the following: 

(a) A "drug" as defined in OAR 340-90-320(5); 

(b) A "medical device" as defined in OAR 340-90-320(9); 

(c) "Medical food" as defined in OAR 340-90-320(10); or, 

(d) "Infant formula" as defined in OAR 340-90-320(8). 

The rigid plastic container and product are shipped out of Oregon before they 
are sold to the final consumer. 

34 (4) The packaging is necessary to provide a tamper-resistant seal for public 
3 5 health purposes. 
36 

37 
38 
39 
40 

41 
42 
43 
44 
45 
46 
47 

1 

(a) For the purposes of OAR 340-90-310 through 430, packaging which 
provides a tamper-resistant seal is one of the. following: 

(A) A separate device associated with a rigid plastic container 
which resists tampering with the product in the container or 
exposes when an attempt to tamper with a product has 
occurred, such devices include but are not limited to tape, film, 
foil, and tamper-resistant caps and lids; or 

(8) A portion of a rigid plastic package which is designed to work 
with a device described in paragraph (A) of this section or 
which independently resists tampering with the product in the 
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14 
15 
16 
17 
18 
19 
20 
21 
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28 
29 
30 
31 
32 
33 
34 

35 
36 
37 
38 
39 
40 

41 
42 
43 

44 
45 

46 
47 

'l 

(5) 

(b) 

container or exposes when an attempt to tamper with a product 
has occurred. 

A complete rigid plastic container shall not be considered "necessary 
to provide a tamper-resistant seal" and shall not be exempt under the 
provisions of this rule. 

The container is a reduced container. 

(a) 

(b) 

(c) 

A container is a reduced container when the container/product ratio 
has been reduced by at least ten percent when compared with the 
container used for the same product by the same product 
manufacturer five years earlier. 

(A) 

(B) 

For a container which has been changed to a reduced container 
after January 1, 1990 and before January 1, 1995: 

(i) 

(ii) 

Comparison shall be made to the container/product ratio 
of the equivalent container sold five years earlier; 

The exemption shall start on January 1, 1995; and shall 
run until January 1, 2000. 

For a container which has been changed to a reduced container 
on or after January 1, 1995: 

(i) 

(ii) 

Comparison shall be made to the container/product ratio 
of the equivalent container sold five years earlier; 

The exemption shall start on the date the reduced 
container was first used by the product manufacturer and 
shall run for five years. 

A reduction in container/product ratio may not be achieved by 
substituting plastic for a different material for a substantial part of the 
container. 

(A) 

(B) 

Different material means a material other than plastic, including 
but not limited to glass, metal, wood, or paper. 

Use of different plastic resins or combinations of plastic resins 
is not use of a different material. 

For the purposes of calculating the container/product ratio, a unit of 
product is one of the following: 

(A) A unit of weight of product; 
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(d) 

(e) 

(f) 

(6) (a) 

(8) A unit of volume of product; or 

(C) . A unit of product use. 

(i) To qualify as a "unit of product," a "unit of product use" 
must be clearly stated on the container or in other 
product use instructions. 

(ii) Some examples of units of product use include the 
number of "standard applications", "servings", or other 
generally accepted units of product use. 

A reduced container is not exempt from OAR 340-90-350 through -
370 if the Department finds that changes made in the original 
container adversely impact the potential for the container to be 
recycled or to contain recycled content. 

A reduced container is not exempt from OAR 340-90-350 through -
370 if the container/product ratio for the original container was 
increased after January 1, 1990. 

For purposes of receiving an exemption under this section, a 
concentrated form of a product shall be considered to be the "same 
product by the same product manufacturer" if it: 

(A) Has the same product line name; and 

(8) Is intended for the same use. 

There has been a substantial investment in achieving the recycling 
rate. To meet the "substantial investment" exemption, all of the 
following provisions must be met: 

(A) A substantial investment has been made in achieving the 
recycling rate; 

(8) There is a demonstrated viable market for the material from 
which the container is made; 

(C) The relevant recycling rate for calendar year 1995 is at least 
20%; 

(D) The recycling rates for the rigid plastic containers for the 
previous two years show evidence of increasing; and 

(E) Reasonable projections indicate that the rigid plastic containers 
will meet the 25 percent recycling rate by January 1, 1997. 
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(b) 

(c) 

The exemption provided under the provisions of ORS 459A.660(5)(e) 
shall be a one time exemption with an effective date of January 1, 
1995 to December 31, 1996. 

The Department shall, before January 1, 1995, determine if the 
conditions for the "substantial investment exemption" for rigid plastic 
containers, in the aggregate, have been met. 

10 OAR 340-90-350 COMPLIANCE STANDARDS 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

28 
29 
30 
31 
32 
33 

34 
35 
36 
37 
38 
39 
40 

41 
42 

( 1 ) 

(2) 

Except as provided in OAR 340-90-340, by January 1, 1995 any rigid plastic 
container sold, offered for sale, or used in association with the sale or offer 
for sale of products in Oregon shall comply with one of the following: 

(a) 

(b) 

(c) 

Have at least 25 percent recycled content; 

Be made of plastic that is being recycled in Oregon at a rate of at least 
25 percent by meeting one of the following criteria: 

(A) It is a rigid plastic container and rigid plastic containers, in the 
aggregate, are being recycled in Oregon at a rate of at least 25 
percent by January 1, 1995; 

(B) It is a specified type of rigid plastic container and that specified 
type of rigid plastic container, in the aggregate, is being 
recycled in Oregon at a rate of at least 25 percent by January 
1, 1995; or 

(C) It is a product-associated container and that class of containers, 
in the aggregate, is being recycled in Oregon at a rate of at 
least 25 percent by January 1, 1995. 

Be used at least five times for the same or a substantially similar use. 

Individual rigid plastic containers sold in Oregon after January 1, 1995 but 
manufactured by a container manufacturer or filled by a product 
manufacturer prior to January 1, 1995 are not required to meet the 
compliance standards listed above. A product manufacturer must be able to 
document that the containers were filled prior to January 1, 1995. 

43 OAR 340-90-360 RECYCLED CONTENT COMPLIANCE 
44 
45 
46 
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( 1 ) 

(2) 

A rigid plastic container shall have at least 25 percent recycled content by 
January 1, 1995 to comply with OAR 340-90-350(1 )(a). 

(a) A container manufacturer shall determine the recycled content of an 
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(b) 

individual rigid plastic container as being the same as the calculated 
recycled content for all the same type of rigid plastic containers 
manufactured during the same time period, within a one year period, 
as determined by the container manufacturer, with the same input 
ratio of recycled material to total plastic. 

The recycled content of a rigid plastic container is calculated by 
dividing the weight of recycled material used in the production of the 
container by the total weight of plastic material used to produce the 
container. The result of that calculation is a percentage, which is the 
recycled content. 

Note: Stated as a formula this is: 

Recycled Material X 100 = Recycled Content 
Total Plastic Material 

19 OAR 340-90-370 RECYCLING RATE COMPLIANCE 
20 

21 A rigid plastic container may comply with OAR 340-90-350(1 )(b) by meeting one 
22 of the following criteria: 
23 
24 
25 
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(1) The aggregate recycling rate for compliance purposes in Oregon for all rigid 
plastic containers, as calculated pursuant to OAR 340-90-380(2), is at least 
25 percent. 

(2) It is a specified type of rigid plastic container and the recycling rate in 
Oregon for that type of container, in the aggregate, is at least 25 percent. 

(a) A manufacturer using this recycling rate option may designate the 
type of rigid plastic containers on which the recycling rate will be 
based. This becomes the specified-type. A specified-type may be 
designated using any one or combination of the following 
characteristics: 

(A) Type of plastic resin used to manufacture the container, for 
example HOPE, natural HOPE, colored HOPE, PETE, PVC; 

(8) Shape and design of the container, for example all bottles, all 
tubs, all gallon jugs, all buckets; 

(Cl Use of the container, for example milk bottles, non-milk dairy 
containers, household chemical containers, or other generic 
product lines; 

(0) Other specified characteristics of the container. 
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(3) 

(4) 

(b) 

(a) 

(b) 

The characteristics used to identify a specified type of rigid plastic 
container shall not exclude or limit it to an individual product
associated container. 

It is a product-associated rigid plastic container and the recycling rate 
in Oregon for that type of container, in the aggregate, is at least 25 
percent. 

A product manufacturer using this recycling rate option may designate 
the product-associated rigid plastic container on which the recycling 
rate will be based. This becomes the product-associated rigid plastic 
container. A product-associated rigid plastic container may be 
designated by the following single or combination of characteristics 
but must be limited to a specific brand and generic product line: 

(A) The brand of product in the container (Example: all Brand X 
products or all Brand Y products); 

(B) The brand and type of product in the container (Example: Brand 
X dish soap or Brand Y cooking oil); 

(C) The brand and type of container (Example: all Brand X gallon 
jugs, or all Brand Y jars); 

(D) The brand and resin type of the container (Example: all Brand X 
PETE containers, or all Brand Y HOPE containers); 

(E) Other specific characteristics or combination of characteristics 
which are brand specific. 

A manufacturer choosing the options described in sections (2) or (3) of this 
rule may rely upon disposal or recycling data generated by the Department, 
where available. Manufacturers using other data to calculate a recycling rate 
must be able to document that such data were generated by a methodology 
acceptable to the Department and are verifiable. 

38 OAR 340-90-380 RECYCLING RATE CALCULATION 
39 
40 

41 
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( 1 ) The recycling rate for rigid plastic containers shall be calculated as one of 
the following: 

(a) 

(b) 

(c) 

Aggregate or specified resin type recycling rate for compliance 
purposes; 

Calendar year aggregate recycling rate; 

Specified type rate, or; 
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(2) 

(3) 

(d) Product-associated rate. 

Recycling rate tor compliance purposes. 

(a) 

(b) 

Aggregate recycling rate for compliance purposes. 

(A) The Department shall determine a recycling rate for rigid plastic 
containers, in the aggregate, for compliance purposes by 
January 1, 1995 and each year there after. 

(Bl The aggregate recycling rate for compliance purposes shall be 
based in part on the most recent calendar year recycling rate 
and in part on other information which reflects or indicates the 
level of rigid plastic container recycling. When determining the 
recycling rate for compliance purposes for years prior to the 
calculation of the calander year recycling rate, the Department 
will use the best available recycling rate information in lieu of a 
calander year recycling rate. 

Specified resin type recycling rate for compliance purposes 

(A) The Department shall determine a specified resin type recycling 
rate for compliance purposes tor rigid plastic containers made 
from each of the plastic resin types identified in ORS 459A.680 
by January 1, 1995 and each year there after. 

(B) The specified resin type recycling rate for compliance purposes 
shall be based in part on the most recent calendar year 
recycling rate and in part on other information which reflects or 
indicates the level of rigid plastic container recycling. When 
determining the recycling rate tor compliance purposes tor years 
prior to the calculation of the calander year recycling rate, the 
Department will use the best available recycling rate information 
in lieu of a calander year recycling rate. 

Calendar year aggregate recycling rate. 

(a) 

(b) 

The calendar year aggregate recycling rate tor rigid plastic containers 
shall be calculated by the Department and includes all rigid plastic 
containers including those exempted by OAR 340-90-340 (2). (4). (5) 
and (6) from meeting compliance standards. 

The calendar year recycling rate for rigid plastic containers in the 
aggregate shall be determined as a percentage by dividing the 
aggregate numerator by the aggregate denominator. The numbers in 
both the numerator and denominator of this calculation shall be 
collected and/or adjusted to represent the same calendar year. 
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The elements of the formula to calculate the calendar year aggregate 
recycling rate for post-consumer rigid plastic containers in Oregon are: 

(A) The aggregate numerator, expressed in tons. 

(i) The numerator shall be calculated as the total weight of 
post-consumer rigid plastic containers recycled in Oregon. 

(ii) In addition to the Department's census of material 
recovery rates, the Department may use as the basis for 
determining the total weight of post-consumer rigid 
plastic containers recycled in Oregon an annual recycling 
census of all parties directly involved in brokering, 
processing, or recycling post-consumer rigid plastic 
containers from Oregon. Monthly forms may be provided 
by the Department for record keeping purposes only. 
Census respondents will be asked to calculate and 
submit: 

(I) The total amount of post-consumer rigid plastic 
received from Oregon sources which is rigid plastic 
containers as defined in OAR 340-90-330; 

(II) The percentage of (I) that is lost due to removal of 
contaminated, non-plastic, and non-recyclable 
material; and 

(Ill) Any other information the Department may require 
to accurately determine the recycling tonnages. 

(iii) Procedures to conduct the census shall be designed and 
implemented relating to: 

(I) Developing and maintaining a comprehensive list of 
handlers and reclaimers; 

(II) Obtaining data from handlers and reclaimers, 
including the use of monthly and annual record 
keeping and reporting forms; 

(Ill) Reconciling variances in reported data; 

(IV) Maintaining quality control in data collection and 
analysis; and 

(V) Adjusting data to produce estimates of the amount 
of plastic from post-consumer rigid plastic 
containers by controlling for contamination, 

A - 13 



1 
2 
3 
4 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
~ <; 

28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 (4) 
47 
"-8 

including moisture, organic matter and other non
plastic materials. 

(iv) The Department shall publish a report on the findings of 
the census, methodologies used and information 
regarding potential errors. 

(Bl The aggregate denominator, expressed in tons. 

(i) The denominator shall be calculated as the sum of the 
total weight of post-consumer rigid plastic containers 
recycled in Oregon (the numerator) plus the total weight 
of post-consumer rigid plastic containers disposed of in 
Oregon. The total weight of post-consumer rigid plastic 
containers disposed of in Oregon shall be calculated by 
multiplying the estimated percent of municipal solid 
waste which is post-consumer rigid plastic containers 
times total tons of municipal solid waste disposed in 
Oregon. 

(ii) The total tons of municipal solid waste disposed in 
Oregon is derived from information collected under the 
provisions of ORS 459A.010 (4)(d). 

(iii) A composition study of solid waste disposed of in Oregon 
shall be used as the basis for estimating the percent of 
disposed solid waste which is post-consumer rigid plastic 
containers. Adjustments to a previous composition study 
may be used as a substitute for a new composition 
study. 

Note: Stated as a formula, this is: 

Aggregate Numerator X 100 = Calendar Year Aggregate Recycling Rate 
Aggregate Denominator 

(d) The calendar year aggregate rigid plastic container recycling rate will 
be determined by the Department annually on a calendar year basis 
beginning with 1995 and published in a report which includes a 
discussion of potential errors associated with calculation of the total 
tons of municipal solid waste disposed of in Oregon, information on 
the recycling and disposal data collection and analysis methodologies 
and margin of error for the percent composition of rigid plastic 
containers. 

Specified type recycling rate. The recycling rate for a specified type of rigid 
plastic container as calculated by the Department shall be determined as a 
percentage by dividing the specified type numerator by the specified type 
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denominator. The numbers in both the numerator and denominator of this 
calculation shall be collected and/or adjusted to represent the same calendar 
year. 

(a) 

(b} 

(c} 

The elements of the formula to calculate the specified type recycling 
rate for rigid plastic containers in Oregon are: 

(A) The specified type of post-consumer rigid plastic container 
numerator shall be calculated as the total of the specific type of 
post-consumer rigid plastic containers recycled in Oregon, 
expressed in tons. 

(B) The specified type of post-consumer rigid plastic container 
denominator, expressed in tons. 

(i) 

(ii} 

The denominator shall be calculated by one of the 
following methods: 

(I) 

(II) 

As the sum of the weight of the specified type of 
post-consumer rigid plastic containers recycled in 
Oregon plus the total weight of the specified type 
of rigid plastic containers disposed of in Oregon; or 

The total weight of the specified type of post
consumer rigid plastic containers sold in Oregon. 

If the weight of the specified type of post-consumer rigid 
plastic containers disposed of is used to calculate the 
denominator, a composition study of solid waste 
disposed of in Oregon shall be used as the basis for 
determining the weight disposed of. 

Note: Stated as a formula, this is: 

Specified Type Numerator X 100 = Specified Type Recycling Rate 
Specified Type Denominator 

Any person calculating the recycling rate of a specified type of post
consumer rigid plastic container may rely upon disposal or recycling 
data generated by the Department. Persons using other data to 
calculate a recycling rate must be able to document that such data 
were generated by a methodology acceptable to the Department and 
are verifiable. 

Adjustment to data collected by the recycling survey and composition 
study identified in paragraphs (3)(c)(A)(ii) and (3}(c)(B) (ii} of this rule 
respectively shall be made only by use of a methodology acceptable to 
the Department. 
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(5) 

(6) 

(7) 

(8) 

(d) Data collected on a national basis may be used to determine the post
consumer rigid plastic container recycling rate in Oregon if it can be 
shown how these data are either typical of or can be adjusted to 
accurately represent conditions in Oregon. 

Product-associated recycling rate. The recycling rate for a product
associated rigid plastic container as calculated by the Department shall be 
determined as a percentage by dividing the product-associated numerator by 
the product-associated denominator. The numbers in both the numerator 
and denominator of this calculation shall be collected and/or adjusted to 
represent the same calendar year. 

(a) The elements of the formula to calculate the product-associated 
recycling rate for rigid plastic containers in Oregon are: 

(A) The numerator shall be calculated as the total weight of 
product-associated post-consumer rigid plastic containers 
recycled in Oregon, expressed in tons. 

(B) The product-associated post-consumer rigid plastic container 
denominator, expressed in tons. The denominator shall be the 
total weight of the product-associated rigid plastic containers 
sold in Oregon. 

Note: Stated as a formula, this is: 

Product-associated Numerator X 100 = Product-associated Recycling Rate 
Product-associated Denominator 

In cases where the Department calculates the aggregate recycling rate for 
compliance purposes for post-consumer rigid plastic containers, a product 
manufacturer or container manufacturer shall rely on the Department's rate 
calculation when claiming that a container or containers comply with OAR 
340-90-350(1 )(b)(A). In cases where the Department calculates the 
recycling rate for specified types of or product-associated post-consumer 
rigid plastic containers, a product manufacturer or container manufacturer 
may rely on the Department's rate calculation when claiming that a container 
or containers comply with OAR 340-90-350(1 )(b)(B) or (1 )(b)(C). 

In cases where a manufacturer calculates the recycling rate for specified 
types of or product-associated post-consumer rigid plastic containers, a 
product manufacturer may rely upon disposal or recycling data generated by 
the Department, where available. Manufacturers using other data to 
calculate a recycling rate must be able to document that such data were 
generated by a methodology acceptable to the Department and are verifiable. 

Calculation of a recycling rate shall include only those outputs from 
processing rigid plastic containers which are recycled into new products. 
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When a processing technology results in a combination of outputs, some of 
which are recycled into new products and others of which are fuel products, 
or energy recovery, the recycling rate shall not include any portion of the 
output which is a fuel product, is used to produce fuel products, or is 
otherwise used for energy recovery. 

8 OAR 340-90-390 WASTE COMPOSITION 
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( 1 ) A waste composition study undertaken by the Department shall consist of a 
representative, statistically valid sampling of Oregon's municipal solid waste. 
A protocol of standards and procedures shall be designed which relate to: 

(a) 

(b) 

(c) 

(d) 

(e) 

Development of a representative sampling plan; 

Application of the definition of a rigid plastic container in OAR 340-90-
330 when identifying and categorizing rigid plastic containers in the 
field; 

Maintenance of quality control, including training and auditing; 

Performing sampling, including but not limited to sample selection, 
sorting, weighing; and 

Field data adjustments for contamination including moisture, food and 
other non-plastic materials. 

28 (2) The Department shall report the findings of the waste composition study, the 
29 methodologies used and information regarding potential error. 
30 
31 
32 OAR 340-90-400 RESPONSIBILITIES OF A PRODUCT MANUFACTURER 
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( 1 ) 

(2) 

A product manufacturer shall be able to document that a rigid plastic 
container or containers are in compliance with either the requirements of 
OAR 340-90-350 or with one of the exemptions set out in OAR 340-90-340. 

A product manufacturer's documentation that a rigid plastic container or 
containers are in compliance with the provisions of OAR 340-90-350 shall 
include, at a minimum, the following information: 

(a) Recycled content. For each container which is in compliance with 
OAR 340-90-350( 1 )(a): 

(A) A description of the container, including its resin type, and 
product; and 

(8) A copy of the container manufacturer's Certificate of 
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(b) 

(c) 

(d) 

Compliance from each manufacturer who supplied that 
container. 

Aggregate recycling rate. For containers which are in compliance with 
the aggregate recycling rate requirement, OAR 340-90-350( 1 )(b)(A), a 
product manufacturer shall rely upon the rigid plastic container 
aggregate recycling rate for compliance purposes established by the 
Department as the sole documentation necessary to show that a rigid 
plastic container complies with this requirement. 

Other recycling rates. For containers which are in compliance with 
the specified type container recycling rate requirement, OAR 340-90-
350(1 )(b)(B) or the product-associated container recycling rate 
requirement, OAR 340-90-350(1 )(b)(C): 

(A) A description of the container and product; 

(B) Identification of the specified type or product-associated 
criteria; 

(C) Documentation of the recycling rate for the type of container 
pursuant to OAR 340-90-380(4) or (5); 

(D) Where the Department or the container manufacturer has 
calculated a recycling rate for a specified type or product
associated rigid plastic container, the product manufacturer may 
rely upon that rate to show that the container complies with the 
recycling rate requirements. 

Reuse and refill. For containers which are in compliance with the 
reuse requirements, OAR 340-90-350( 1 )(c): 

(A) A description of the container and product; and 

(B) Documentation of the number of times the containers are 
refilled or reused. 

(i) The number of times a refillable container is reused is 
determined by review of the product manufacturer's 
records which show the following information for a 
uniform period of time: 

(I) 

(II) 

The number of returned containers actually refilled; 

The number of new containers added to the total 
number of containers used in the product 
manufacturer's refillable container program; and 
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(Ill) The total number of containers filled as first use 
containers. 

(ii) The number of times a reusable container is reused is 
determined by review of the product manufacturer's 
records which show the following information for a 
uniform period of time: 

(I) The amount of product sold in the original. 
container or the number of original containers sold; 
and 

(II) The amount of replacement product sold or the 
number of refill units of replacement product sold. 

{iii) A container shall be considered to be used at least five 
times if it is part of a refillable system or reusable 
container system which has an average refill or reuse rate 
for that container of at least four. 

A product manufacturer's records which document that a rigid plastic 
container or containers are exempt from the requirements of OAR 340-90-
350 through -370 shall include the following information: 

(a) Drugs, medical devices, medical food, and infant formula. For 
containers which are exempt under the provisions of OAR 340-90-340 
(2): 

(A) A description which clearly identifies the container; 

(8) An identification of which of the four product types will be 
placed in the container; 

(C) For drugs: 

(i) An FDA letter of approval; 

(ii) Documentation of consistency between the over-the
counter drug claims and FDA requirements, e.g. 
appropriate references to the FDA Final Monograph or 
Tentative Final Monograph under which the drug is 
marked; or 

(iii) Other definitive evidence that the product meets the FDA 
definition of a drug. 

(D) For medical devices: 
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(b) 

(c) 

(E) 

(F) 

(i) Documentation that the device is intended to be used for 
diagnosis, cure, or prevention of disease or other 
definitive evidence that the product meets the FDA 
definition of a medical device under the FD&C Act (21 
U.S.C. 321 (h) and following). 

For medical food: 

(i) 

(ii) 

Documentation that the product meets the definition of 
medical food as defined in the FD&C Act, 1988 and is 
intended to be used as a medical food; 

Other definitive evidence that the product meets the FDA 
definition of medical food; or 

(iii) Documentation that the product may be labeled "may be 
used as the sole source of nutrition" or "may be used as 
the sole item of the diet". 

For infant formula: 

( i) 

(ii) 

Documentation that the product meets the definition of 
infant formula as set forth in the FD&C Act and is being 
sold for use as infant formula; or 

Other definitive evidence that the product meets the FDA 
definition of infant formula. 

Shipment out of Oregon. No documentation is required for containers 
which are exempt under the provisions of OAR 340-90-340 (3); 

Reduced containers. For containers which are exempt under the 
provisions of OAR 340-90-340(5): 

(A} Descriptions, including container resin type, which clearly 
identify: 

(B) 

(i) The original container before reduction; and 

(ii) The reduced container; 

An identification of the "unit of product" pursuant to OAR 340-
90-340(5)(c) being used to develop the container/product ratio 

(C) A statement of the container/product ratio and description of 
how it was calculated for: 

(i) The original container before reduction; and 
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(ii) The reduced container. 

{d) Substantial Investment. For containers which are exempt under the 
provisions of OAR 340-90-340 (6): 

{A) Identification of the class of containers and the type of 
recycling rate for which the exemption is being claimed; 

{B) Documentation of the following: 

{i) A substantial investment has been made in achieving the 
recycling rate; 

{ii) There is a demonstrated viable market for the material 
from which the container is made; 

(iii) The relevant recycling rate for calendar year 1995 is at 
least 20%; 

{iv) The recycling rates for the rigid plastic containers for the 
previous two years show evidence of increasing; and 

{v) Reasonable projections indicate that the rigid plastic 
containers will meet the 25 percent recycling rate by 
January 1, 1997. 

{Cl A product manufacturer may rely upon the Department's 
determination of compliance with the requirements of this 
exemption for rigid plastic containers in the aggregate or for 
rigid plastic containers of specified resin type. 

Product Manufacturer's Report of Compliance. 

{a) Upon the request of the Department, a product manufacturer shall 
make a Report of Compliance available to the Department. 

{b) A product manufacturer's Report of Compliance shall be submitted on 
forms provided by the Department and shall contain the following 
specific information: 

{A) The product manufacturer's 

{i) Name, 

{ii) Address, and 

{iii) Name, title, address and phone number of an official 
company representative; 
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1 (Bl A description of the container for which compliance or 
2 exemption is claimed; and 
3 

' 4 (Cl A description of the product manufacturer's records 
) documenting compliance or exemption. 
6 
7 (cl A product manufacturer shall provide information requested by the 
8 Department in accordance with the following procedure and time 
9 schedule: 

10 
11 (Al The product manufacturer shall provide a Report of Compliance 
12 to the Department within 60 days of the date of receipt of a 
13 Department request for the report. 
14 
15 (Bl If the Department finds the Report to be incomplete, the 
16 Department may request the missing materials from the official 
17 company representative. The product manufacturer shall 
18 provide missing materials from a Report of Compliance to the 
19 Department within 30 days of the date of receipt of a 
20 Department request for the missing materials. 
21 
22 (Cl After it has reviewed the Report of Compliance, the Department 
23 may request that the product manufacturer provide all or part of 
24 the documentation described in a Report of Compliance, other 
25 records, additional information kept by the product ,-

~5 manufacturer which is the basis for those records or any other 
J information deemed necessary to determine compliance with 

28 the law. The product manufacturer shall provide the records or 
29 other material requested to the Department within 45 days of 
30 the date of receipt of a Department request for the records. 
31 
32 (5l (al A product manufacturer may request an extension of the time period 
33 to submit materials requested by the Department. Such a request for 
34 extension must be in writing and received by the Department prior to 
35 the due date of the original Department request. The request for 
36 extension shall: 
37 
38 (Al Provide the product manufacturer's name and address; 
39 
40 (Bl Provide the name, title, address, and phone number of an 
41 official company representative; 
42 
43 (Cl State a specific length for the requested extension, not to 
44 exceed 60 days; and 
45 
46 (Dl Show good reason for the extension. 
47 
- 'l (bl Based upon the information provided in the request for extension, the 
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1 
2 
3 

Department may grant the extension, deny the extension or grant an 
extension for a lesser period of time. 

4 (6) Records which document compliance with the requirements of OAR 340-90-
J 350 or exemption under the provisions of OAR 340-90-340 shall be 
6 maintained and available for audit by the Department for a period of at least 
7 three years after the year for which compliance is documented. 
8 

9 (7) The Report of Compliance for a product manufacturer which can 
10 demonstrate that it sell less than 500 rigid plastic containers per day shall 
11 consist of the quantity, brand name, product number, if any, and source of 
12 purchase of rigid plastic containers. These small product manufacturers are 
13 not required to keep other records of container compliance. 
14 
15 
16 
17 
18 
19 

(8) Failure of a product manufacturer to provide a Report of Compliance or 
additional materials requested by the Department and within the schedule set 
out in this rule shall be considered a violation of these rules. 

20 OAR 340-90-410 RESPONSIBILITIES OF A CONTAINER MANUFACTURER 
21 
22 
23 
24 

25 
... '5 

I 
28 

29 
30 
31 
32 

33 
34 
35 
36 
37 
38 
39 
40 

41 
42 
43 
44 
45 
46 
47 

q 

( 1 ) A container manufacturer shall be able to document that a rigid plastic 
container or containers are in compliance with the requirements of OAR 340-
90-350(1 )(a), (1 )(b)(A), or (1 )(b)(B). These records shall include at a 
minimum, the following information: 

(a) 

(b) 

Recycled content. For each container which is in compliance with 
OAR 340-90-350( 1 )(a): 

(A) A description of the container including its resin type; 

(8) Documentation of the recycled content of the type of container 
including: 

( i) 

(ii) 

The total weight of plastic used to manufacture that type 
of rigid plastic container during the time period when the 
container was made; and 

The weight of recycled material used to manufacture that 
type of rigid plastic container during the same time 
period, with in a one year period, as determined by the 
container manufacturer. 

Aggregate recycling rate. For containers which are in compliance with 
the aggregate recycling rate requirement, OAR 340-90-350(1)(b)(A), a 
container manufacturer shall rely upon the rigid plastic container 
aggregate recycling rate for compliance purposes established by the 
Department as the sole documentation necessary to show that a rigid 
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13 
14 
15 
16 
17 
18 
19 
20 (2) 

21 
22 
23 
24 
25 -., 
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plastic container complies with this requirement, OAR 340-90-
350( 1 }(b}(Al. 

(cl Specified type recycling rate. For containers which are in compliance 
with the specified type recycling rate requirement, OAR 340-90-
350( 1 }(b)(Bl: 

(Al A description of the container; 

(Bl Identification of the specified type; 

(Cl Documentation of the recycling rate for the type of container 
pursuant to OAR 340-90-380(4l; and 

(Dl Where the Department has calculated a recycling rate for a 
specified type of container, the container manufacturer may rely 
upon the Department's rate to show that the container complies 
with the rate requirements. 

Container manufacturer's Certificate of Compliance. 

(al A container manufacturer shall make a Certificate of Compliance 
available to: 

(Al Any product manufacturer who uses containers from that 
container manufacturer and makes products in those containers 
available for sale in Oregon; and 

(Bl The Department, upon request, only if not otherwise available 
from the product manufacturer. 

(bl A container manufacturer's Certificate of Compliance shall contain the 
following information: 

(Al The container manufacturer's 

(il Name, 

(ii) Address, and 

(iii) Name, title, address and phone number of an official 
representative; 

(Bl Description of the container or containers for which compliance 
or exemption is claimed; and 

(Cl A description of the container manufacturer's records 
documenting compliance. 
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31 
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(c) 

(d) 

If after review of the container manufacturer's certificate of 
compliance the Department determines that the information provided 
in the certificate is not adequate to document that a container or 
containers are in compliance with OAR 340-90-350 through 370, the 
Department may: 

(A) Request that the product manufacturer provide all or part of the 
documentation described in a Certificate of Compliance, other 
records, or additional information kept by the container 
manufacturer which is the basis for those records and any other 
information deemed necessary to determine compliance with 
the law. Within 15 days of this request, the product 
manufacturer shall notify the Department whether it will provide 
the requested information or if the Department shall request it 
directly from the container manufacturer. If the product 
manufacturer notifies the Department it will satisfy the request, 
the records or other material requested shall be provided to the 
Department within 45 days of the date of the product 
manufacturer's notification. 

(Bl 

The Department, at its discretion, may audit the container 
manufacturer directly for purposes of determining compliance 
with these rules. 

If the product manufacturer cannot provide adequate 
documentation or other information requested by the 
Department within the time frame in (A) above, then the 
Department may request such information directly from the 
container manufacturer. 

A container manufacturer shall provide information requested by the 
Department in accordance with the following procedure and time 
schedule: 

(A) The container manufacturer shall provide a Certificate of 
Compliance to the Department within 60 days of the date of 
receipt of a Department request for the Certificate. 

(Bl 

(C) 

If the Department finds the Certificate to be incomplete, the 
Department may request the missing materials from the official 
company representative. The container manufacturer shall 
provide missing materials from a Certificate of Compliance to 
the Department within 30 days of the date of receipt of a 
Department request for the Certificate. 

After it has reviewed the Certificate of Compliance, the 
Department may request that the container manufacturer 
provide all or part of the documentation described in a 
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(3) 

(4) 

(5) 

(a) 

(b) 

Certificate of Compliance, other records, or additional 
information kept by the container manufacturer which is the 
basis for those records and any other information deemed 
necessary to determine compliance with the law. The container 
manufacturer shall provide the records or other material 
requested to the Department within 45 days of the date of 
receipt of a request for the records. 

A container manufacturer may request an extension of the time period 
to submit materials requested by the Department. Such a request for 
extension must be in writing and be received by the Department prior 
to the due date of the Department's original request. The request for 
extension shall: 

(A) Provide the container manufacturer's name and address; 

(8) Provide the name, title, address, and phone number of an 
official company representative; 

(C) State a specific length for the requested extension, not to 
exceed 60 days; and 

(D) Show good reason for the extension. 

Based upon the information provided in the request for extension, the 
Department may grant the extension, deny the extension, or grant an 
extension for a lesser period of time. 

Records which document compliance with the requirements of OAR 340-90-
350 or exemption under the provisions of OAR 340-90-340 shall be 
maintained and available for audit by the Department for a period of at least 
three years after the year for which compliance is documented. 

Failure of a container manufacturer to provide the following shall be 
considered a violation of these rules: 

(a) 

(b) 

A Certificate of Compliance to a product manufacturer; or 

A Certificate of Compliance or additional materials to the Department 
as requested and within the schedule set out in this rule. 

43 OAR 340-90-420 CONFIDENTIAL INFORMATION PROCEDURE 
44 
45 

46 
47 

q 

( 1 ) Records provided to the Department shall not be disclosed to the public by 
the Department if: 

(a) The records contain trade secrets as defined in ORS 192.501 (2) or 

A - 26 



1 

2 
3 
~ 

J 

6 
7 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
~ 'i 

I 
28 
29 
30 
31 
32 

33 
34 
35 
36 

37 

(2) 

(3) 

ORS 646.461 (2); 

(b) The records, or the applicable portions thereof, are clearly identified as 
trade secrets; and 

(c) 

(a) 

(b) 

(a) 

(b) 

(c) 

The person claiming trade secret status for specific information has 
provided substantiation as to why the material is a trade secret. 

The Department shall notify the person who requests confidentiality if 
a request is received to disclose those records. The notice shall be 
delivered at least 15 days before the Department discloses any of the 
records, shall include a copy of any written request or a summary of 
any oral request for disclosure, and state how the Department intends 
to respond to the request. 

If a product or container manufacturer wishes to defend their trade 
secret claim, they must respond with a written justification for the 
basis of their trade secrets claim. Such a justification shall be 
delivered to the Department within 15 days of the Department's 
notice of a request to disclose those records. 

The Department will notify the product manufacturer of any 
information requested directly from the container manufacturer. 

Upon request from the product manufacturer, the Department will 
make available to the product manufacturer copies of records received 
from the container manufacturer concerning that product 
manufacturer, except as provided in section (2) of this rule, so that 
the product manufacturer may identify which of the records, if any, 
contain trade secrets of the product manufacturer. 

If the product manufacturer complies with section ( 1) of this rule with 
respect to the records of a container manufacturer, the Department 
shall follow the provisions in Section (2) of this rule if it receives any 
request to disclose those records. 

38 OAR 340-90-430 VIOLATIONS 
39 
40 Violations of these rules shall be punishable as provided in ORS Chapter 
41 459.995(1 )(a) and pursuant to OAR 340-12-042 and -065. 
42 
43 
44 OAR 340-12-065 is modified to read: 
45 

46 Solid Waste Management Classification of Violations 
47 340-12-065 Violations pertaining to the management, recovery and disposal of 

1 solid waste shall be classified as follows: 
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(a) 

(b) 

(c) 

(d) 

(e) 

( f) 

(g) 

(h) 

( i) 

(j) 

(k) 

(I) 

Violation of a Commission or Department Order; 

Establishing, expanding, maintaining or operating a disposal site 
without first obtaining a permit; 

Accepting solid waste for disposal in a permitted solid waste unit or 
facility that has been expanded in area or capacity without first 
submitting plans to the Department and obtaining Department 
approval; 

Violation of the freeboard limit which results in the actual overflow of 
a sewage sludge or leachate lagoon; 

Violation of the landfill methane gas concentration standards; 

Violation of any federal or state drinking water standard in an aquifer 
beyond the solid waste boundary of the landfill, or an alternative 
boundary specified by the Department; 

Violation of a permit-specific groundwater concentration limit, as 
defined in OAR 340-40-030(3) at the permit-specific groundwater 
concentration compliance point, as defined in OAR 340-40-030(2)(e); 

Failure to perform the groundwater monitoring action requirements 
specified in OAR 340-40-030 (5). when a significant increase (for pH, 
increase or decrease) in the value of a groundwater monitoring 
parameter is detected. 

Impairment of the beneficial uses(s) of an aquifer beyond the solid 
waste boundary or an alternative boundary specified by the 
Department; 

Deviation from the approved facility plans which results in an actual 
safety hazard, public health hazard or damage to the environment; 

Failure to properly construct and maintain groundwater, surface water, 
gas or leachate collection, treatment, disposal and monitoring facilities 
in accordance with the facility permit, the facility environmental 
monitoring plan, or Department rules; 

Failure to collect, analyze and report groundwater, surface water or 
leachate quality data in accordance with the facility permit, the facility 
environmental monitoring plan, or Department rules; 

(m) Violation of a compliance schedule contained in a solid waste disposal 
or closure permit; 
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{n) 

{o) 

{p) 

{q) 

{ r) 

{s) 

{t) 

Failure to provide access to premises or records when required by law, 
rule, permit or order; 

Knowingly disposing, or accepting for disposal, used oil, in single 
quantities exceeding 50 gallons, or lead acid batteries; 

Accepting, handling, treating or disposing of clean-up materials 
contaminated by hazardous substances by a landfill in violation of the 
facility permit and plans as approved by the Department or the 
provisions of OAR 340-61-060. 

Accepting for disposal infectious waste not treated in accordance with 
laws and Department rules; 

Accepting for treatment, storage or disposal wastes defined as 
hazardous under ORS 466.005, et seq, or wastes from another state 
which are hazardous under the laws of that state without specific 
approval from the Department; 

Mixing for disposal or disposing of principal recyclable material that 
has been properly prepared and source separated for recycling; 

Any violation related to the management, recovery and disposal of 
solid waste which causes major harm or poses a major risk of harm to 
public health or the environment. 

I (2) Class Two: 
28 
29 
30 
31 
32 
33 
34 
35 
36 

37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 

'l 

{al 

{b) 

{c) 

{d) 

{e) 

{fl 

Violation of a condition or term of a Letter of Authorization; 

Knowingly accepting for disposal or disposing of a material banned 
from land disposal under ORS 459.247, except those materials 
specified as Class I violations. 

Failure of a permitted landfill, solid waste incinerator or a municipal 
solid waste compost facility operator or a metropolitan service district 
to report amount of solid waste disposed in accordance with the laws 
and rules of the Department; 

Failure to report weight and type of material recovered or processed 
from the solid waste stream in accordance with the laws and rules of 
the Department; 

Failure of a disposal site to obtain certification for recycling programs 
in accordance with the laws and rules of the Department prior to 
accepting solid waste for disposal; 

Acceptance of solid waste by a permitted disposal site from a person 
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(g) 

(h) 

{i) 

(j) 

fk) 

UJ 

that does not have an approved solid waste reduction program in 
accordance with the laws and rules of the Department; 

Failure to comply with any solid waste permit requirement pertaining 
to permanent household hazardous waste collection facility 
operations; 

Failure to comply with landfill cover requirements, including but not 
limited to daily, intermediate, and final covers, and limitation of 
working face size; 

Failure to comply with any plan approved by the Department; 

Failure to submit a permit renewal application prior to the expiration 
date of the existing permit in accordance with the laws and rules of 
the Department; 

Selling or offering for sale by a product manufacturer a rigid plastic 
container in violation of ORS 459A. 655 through 680, or any rules 
adopted pursuant thereto unless the product manufacturer can 
demonstrate that they sell less than 500 rigid plastic containers per 
day, in which case the violation .shall be a Class Three: 

Failure by a product or container manufacturer to maintain or provide 
records as required by ORS 459A. 660, or any rules adopted pursuant 
thereto unless the manufacturer can demonstrate that they sell less 
than 500 riaid plastic containers per day in which case the violation 
shall be a Class Three: 

fm) Falsely certifving by a product or container manufacturer a rigid plastic 
container as meeting the requirements of ORS 459A.655 through 
680, or any rules adopted thereto: 

(f/ffgJ Any violation related to solid waste, solid waste reduction, or any 
violation of a solid waste permit not otherwise classified in these 
rules. 

38 (3) Class Three: 
39 
40 
41 
42 
43 
44 
45 

46 
47 

{a) 

{b) 

fcJ 

Failure to post required signs; 

Failure to control litter; 

Manufacturing, selling or offering for sale any rigid plastic container 
without complving with the labeling requirements as set forth in ORS 
459A.675 to 680, or any rules adopted pursuant thereto. 
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Attachment Bl 

NOTICE OF PROPOSED RULEMAKING HEARING 
(Rulemaking Statements and Statement of Fiscal Impact must accompany this form.) 

Department of Environmental Quality Waste Management and Cleanup Division 

DATE: 

911194 

9/1/94 

9/1/94 

HEARINGS OFFICER(s): 

OAR Chapter 340 

TIME: 

10 am-1 pm 
and 

2 pm-6 pm 

2 pm 

10 am 

LOCATION: 

Auditorium, Second Floor 
Portland Building 
1120 s.w. 5th 
Portland, Oregon 

Meeting room, main floor 
Corvallis Library 
645 N.W. Monroe 
Corvallis, Oregon 

Cascade Natural Gas Conference Room 
334 N.E. Hawthorne 
Bend, Oregon 

Helen Lottridge. Charles W. Donaldson. Gerry Preston 

STATUTORY AUTHORITY: ORS 459A.025. ORS 459A.650 through .685: ORS 468.020 

ADOPT: OAR 340-90-310, et seg. 

AMEND: OAR 340-12 

REPEAL: 

IXI This hearing notice is the initial notice given for this rulemaking action. 
D This hearing was requested by interested persons after a previous rulemaking notice. 
IXI Auxiliary aids for persons with disabilities are available upon advance request. 

SUMMARY: 
The proposed new rules would implement the Rigid Plastic Container Law,· specifying how 
product manufacturers who use and container manufacturers who produce rigid plastic 
containers shall comply with new recycling, recycled content or reuse requirements going 
into effect on January 1, 1995. The rules specify that "product manufacturer" includes 
point-of-state packagers such as delicatessens. The rules would set compliance and 
exemption standards, methodologies for calculating rigid plastic container recycling rates, 
recordkeeping requirements, reporting responsibilities and enforcement provisions. The 
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point-of-state packagers such as delicatessens. · The rules would set compliance and 
exemption standards, methodologies for calculating rigid plastic container recycling rates, 
recordkeeping requirements, reporting responsibilities and enforcement provisions. The 
rules would also establish classes of violations of the Rigid Plastic Container Law, and for 
labeling requirements for rigid plastic containers, under OAR 340 Division 12. 

LAST DATE FOR COMMENT: 5 p.m. September 6. 1994 
DATE PROPOSED TO BE EFFECTIVE: Upon adoption by the Environmental Quality 

Commission and subsequent filing with the Secretary of State. 

AGENCY RULES COORDINATOR: 
AGENCY CONTACT FOR THIS PROPOSAL: 

Chris Rich (503) 229-6775 
Deanna Mueller-Crispin 

ADDRESS: Waste Management and Cleanup Division 
811 S. W. 6th Avenue 
Portland, Oregon 97204 

TELEPHONE: (503) 229-5808 
or Toll Free 1-800-452-4011 

Interested persons may comment on the proposed rules orally or in writing at the hearing. Written 
comments will also be considered if received by the date indicated above. 

?t!IWAl.1_ ~ ,~.___ 7/ f~jf f 
ignature Date 

secstnot.rpc 
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ATTACHMENT B2 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 
Rulemaking Proposal - Implementing Oregon's Rigid Plastic Container Law 

WHO IS 
AFFECTED: 

WHAT IS 
PROPOSED: 

WHAT ARE THE 
HIGHLIGHTS: 

811S.W.6th Avenue 
Portland, OR 97204 

11/1/86 

Date Issued: 
Public Hearings: 

Comments Due: 

July 22, 1994 
September 1, 1994 
(3 hearings) 
September 6, 1994 

Product manufacturers (persons who produce or generate a packaged 
product that is sold or offered for sale in Oregon in a rigid plastic 
container); and container manufacturers (persons who produce or generate 
a rigid plastic container used for a packaged product that is sold or offered 
for sale in Oregon). This includes manufacturers of foods, beverages, 
personal care products, household and commercial chemicals, pesticides, 
automotive accessories, consumer commodities and any other product sold 
in Oregon in a rigid plastic container holding at least eight ounces and not 
more than five gallons. Point-of-sale packagers such as take-out food 
services, street vendors, etc., who use rigid plastic containers are also 
subject to the law. Retailers such as grocery stores are also affected, as 
the law could influence the kinds of products available. The general 
public is affected in a similar manner. 

Oregon's Rigid Plastic Container Law requires that any rigid plastic 
container sold or offered for sale in Oregon must comply with one of the 
recycling, recycled content or reuse options by January 1, 1995. The 
proposed rules clarify the statute and provide guidance to the regulated 
community for compliance with the Law. The proposed rules would set 
policy, compliance and exemption standards, methodologies for calculating 
rigid plastic container recycling rates, recordkeeping requirements, 
reporting responsibilities, and enforcement provisions. 

o Definitions. The proposed rule has alternative definitions of "rigid 
plastic container," Alternative A and Alternative B (OAR 340-90-
330). Under Alternative A, a rigid plastic container does not have 
to be a "complete package" to be subject to the law. Alternative 

FOR FURTHER INFORMATION:- l -
Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 
distance charges from other parts of the state, call i-800-452-4011. 



HOW TO 
COMMENT: 

B specifies that a rigid plastic container must be "designed to 
completely contain a product. .. without other packaging material 
except a lid or closure." Alternative B would exclude such 
containers as plastic cookie trays and domed lids from regulation. 
The Department invites comment on the two Alternatives. 

o "Reduced container" exemption. A container which weighs ten 
percent less than a container used five years previously may receive 
a five-year exemption from the law. The proposed rule also 
contains alternatives for calculating the exemption (OAR 340-90-
340(5)). Alternative A requires comparison with a container in 
existence five years previously. Alternative B would allow a new 
product not in existence five years previously to meet the 
exemption if its container were reduced ten percent from the 
original container used whenever the product was first introduced. 
The Department invites comment on the two Alternatives. 

o Point-of-sale packagers. Point-of-sale packagers such as 
delicatessens are included in the statutory definition of "product 
manufacturer" and thus subject to the law. 

o Recycling rates. Establishes a formula and standards for 
calculating rigid plastic container recycling rates. Specifies that in 
order to count as recycling, the rigid plastic container must be 
recycled into a new product. Energy recovery or fuel products do 
not count as "recycling." Only post-consumer rigid plastic 
containers may count in the recycling rate. 

o Recordkeeping. Specifies that the compliance of rigid plastic 
containers and recordkeeping are primarily the responsibility of 
"product manufacturers." 

o Enforcement. Establishes classes of violations in the Department's 
enforcement structure. Most violations of the Rigid Plastic 
Container Law are designated Class II, except for businesses with 
daily sales of fewer than 500 rigid plastic containers. Violations 
for those small businesses would be Class III, which are considered 
less severe and have lower civil penalties. 

Public Hearings to provide information and receive public comment are 
scheduled as follows: 
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WHAT IS THE 
NEXT STEP: 

chtocom.rpc 

Place: 

Date: 
Time: 

Place: 

Date: 
Time: 

Place: 

Date: 
Time: 

Auditorium, Second Floor 
Portland Building 
1120 S.W. 5th Avenue 
Portland, Oregon 
September 1, 1994 
10 a.m. to 1 p.m.; 2 p.m. to 6 p.m. 

Cascade Natural Gas Conference Room 
334 N.E. Hawthorne 
Bend, Oregon 
September 1, 1994 
10 a.m. 

Meeting room, main floor 
Corvallis Library 
645 N.W. Monroe 
Corvallis, Oregon 
September 1, 1994 
2 p.m. 

Written comments must be received by 5:00 p.m. on September 6, 1994 
at the following address: 

Department of Environmental Quality 
Waste Management and Cleanup Division 
811 S. W. 6th Avenue 
Portland, Oregon, 97204 

A staff report including a copy of the Proposed Rule is attached. 
Additional copies of the staff report or the Proposed Rule may be obtained 
from the Department by calling the Waste Management and Cleanup 
Division at 229-5965 or calling Oregon toll free 1-800-452-401 L 

The Department will evaluate comments received and will make a 
recommendation to the Environmental Quality Commission. Interested 
parties can request to be notified of the date the Commission will consider 
the matter by writing to the Department at the above address. 
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Attachment B3 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Implementing Oregon's Rigid Plastic Container Law 

Rulemaking Statements 

Pursuant to ORS 183.335(7), this. statement provides information about the Environmental 
Quality Commission's intended action to adopt a rule. 

1. Legal Authority 

2. 

3. 

ORS 459A.025, ORS 459A.650 through .685; ORS 468.020 

Need for the Rule 

Oregon's Rigid Plastic Container Law sets requirements for recycled content, 
recycling or reuse of rigid plastic containers, beginning January 1, 1995. Product 
manufacturers using and container manufactures producing rigid plastic containers 
are subject to the law. The proposed rules set compliance and exemption standards, 
methodologies for calculating rigid plastic container recycling rates, recordkeeping 
requirements, reporting responsibilities and enforcement provisions. The rules are 
necessary to clarify definitions and general procedures in the statute, and in some 
cases to clarify ambiguities in the statute. The rules also establish classes of 
violations of the Rigid Plastic Container Law, and for labeling requirements for rigid 
plastic containers, which are needed for Department enforcement. 

Principal Documents Relied Upon in this Rulemaking 

1. ORS 459A 
2. DEQ staff papers prepared for meetings of three Rigid Plastic Container Task 

Forces (TFs) (Implementation TF, Recycling Rate TF, and Certification, 
Auditing and Records TF) 

3. Meeting notes from the Rigid Plastic Container Task Forces 

B3 - p.1 
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4. 

4. Conceptual Plan to Implement the Rigid Plastic Packaging Container Act, 
California Integrated Waste Management Board, March 31, 1993 

5. Draft rules, Rigid Plastic Packaging Container Act; California Integrated 
Waste Management Board, June 10, 1994 

These documents are available for review during normal business hours at the 
Department's Headquarters office, 811 S.W. 6th Avenue, Portland, Oregon. 

Advisory Committee Involvement 

In November, 1993 the Department established three Task Forces to assist with rule 
development for the Rigid Plastic Container Law. These were the Implementation 
Task Force (members: public interest groups, plastic container manufacturers, food 
processors, recyclers, regional government and the public); the Certification, 
Auditing and Records Task Force (members: product manufacturers using rigid 
plastic containers, manufacturers of rigid plastic containers); and the Recycling Rate 
Task Force (members: representatives of the Oregon plastic recycling system, 
plastics processors, and public interest group). The Task Forces generally met once 
a month from November through May 1994 to consider and make recommendations 
on such issues as definitions, compliance standards, recordkeeping and recycling 
methodologies. The three Task Force Chairs met in an additional drafting session 
in June 1994. 

need.rpc 
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Introduction 

Attachment B4 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Implementing Rigid Plastic container Law 

Fiscal and Economic Impact Statement 

The proposed rules implement Oregon's Rigid Plastic Container Law (the "Law"), 
ORS 459A.650 - .685, originally passed in 1991 and amended in 1993. The fiscal 
and economic impacts flow from the statutory requirements, not from the 
implementing regulations. Exceptions are those cases where regulations are 
necessary to interpret the statute or where the statute could be implemented in 
various ways and the rule specifies a single way to comply. Examples include: 
requiring that only plastic from post-consumer rigid plastic containers (RPCs) may 
count as "recycled" in calculating the RPC recycling rate (effect: excludes 
manufacturing scrap and defective never-filled RPCs, and tends to lower the 
recycling rate, but by no more than some tenths of a percent, according to some 
sources); and some definitions (e.g. "rigid plastic container"). 

Oregon's Rigid Plastic Container Recycling Law affects all RPCs sold or offered for 
sale in Oregon. A RPC has a relatively inflexible shape with a minimum capacity 
of eight ounces and a maximum capacity of five gallons, and is designed to hold a 
product for sale. As of January 1, 1995, all RPCs must comply with recycled 
content, recycling rate or reuse requirements, or qualify for one of the exemptions. 
Drugs, medical devices, medical food and infant formula are exempt, as are RPC 
packages exported from the state for sale to the final consumer. Two other 
exemptions function more like "compliance options" (see discussion on p. 10) .. 

The main burden of compliance falls to "product manufacturers," persons who 
produce or generate a packaged product that is sold or offered for sale in Oregon in 
a RPC. They must ensure that all RPCs they use comply with the law or qualify for 
an exemption. They must keep records for three years documenting compliance or 
exemption, and submit these to the Department of Environmental Quality (DEQ, 
Department) on request. 
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"Package [or 'container'] manufacturers," persons who produce or generate a RPC 
for a packaged product that is sold or offered for sale in Oregon, also must meet 
requirements. They must provide certification that the RPC complies with the law, 
to product manufacturers relying on such options as recycled content or use of a 
particular resin. They must also keep records for three years documenting 
compliance and submit these to DEQ on request. 

Product manufacturers range from multi-national manufacturing corporations through 
"house brand" manufacturers (e.g. Fred Meyer) to point-of-sale packagers such as 
the espresso cart on the corner using plastic cups. Container manufacturers range 
from firms manufacturing RPCs in numerous locations and selling in all 50 states to 
local plastics manufacturers who may sell in Oregon and a few other states. 

First, compliance options and associated costs are discussed. Positive economic 
benefits are discussed on page 15, and economic effects of alternative rule language 
are discussed on page 16. Then an overview is given of how various entities are 
affected economically. 

Compliance Options 

Oregon's Rigid Plastic Container Law is an "options" law. It does not require that 
everyone comply in the same manner, but offers several avenues for compliance: 
recycling rate of 25 percent for RPCs, a recycling rate of 25 percent for a "specified 
type" of RPC, a recycling rate of 25 percent for a product-associated RPC, 25 
percent recycled content, or reusing the RPC four times after the initial use. Two 
exemptions are similar to compliance options (reducing the container's weight by 10 
percent; making a "substantial investment" in the recycling rate). For this reason, 
the fiscal impact of the Law will vary depending on the compliance options chosen 
by individual members of the regulated community. In developing this fiscal and 
economic impact statement, DEQ has attempted to examine a range of costs 
associated with the various compliance options. Following is a list of the Options, 
with a brief discussion of the actions associated with each of them, who must conduct 
these actions ("actors"), and their costs. Actions and costs of changing molds and 
of recordkeeping are listed after the Options, as they apply to more than one Option. 

1. Recycling Rate Options. 

a. Aggregate Recycling Rate Option. There must be an aggregate 
recycling rate for all rigid plastic containers in Oregon of at least 25 
percent. 

Associated actions. There are markets for recycled plastic containers 
if separated by resin type. Oregon has limited sorting capacity to 
make this separation. RPCs other than milk jugs are in general not 
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included in curbside recycling programs. The current plastics 
recycling infrastructure in Oregon must be increased statewide (but 
particularly in major metropolitan areas) through the creation of 
sorting and processing facilities, a corresponding increase in collection 
capacity (adding plastics to curbside recycling, and increasing depots 
and other drop-off programs), and transportation to processors and end 
use markets. There may be a need to reconsider or restructure the 
way curbside plastic collection works in the Metro area to achieve 
efficiencies regionwide (i.e. to route all plastics directly to the 
proposed plastics recovery facility). A public information campaign 
is an important element to encourage participation. The aggregate 
recycling rate must be calculated annually by the Department, 
including an annual recycling census of all parties involved in 
brokering, processing or recycling RPCs in Oregon. 

Actors. Private industry including both small and large businesses 
(e.g. trade associations, plastic brokers and processors, garbage 
collectors, retailers selling products in RPCs), local governments, 
volunteer recycling groups, DEQ (calculates the aggregate recycling 
rate through a biennial waste composition study and an annual 
recycling census). There are approximately 100 curbside recycling 
programs in Oregon with about 400 collection trucks. Participation by 
all actors other than DEQ is voluntary, but essential if the 25 percent 
recycling rate is to be met. 

Costs. The Department has estimated that in 1992 about 38,000 tons 
of RPCs were generated in Oregon, with 7 ,000 tons "recovered," for 
a "recovery rate" 1 of about 19%. The Department estimates that an 
additional 2,500 to 3,000 tons ofRPCs need to be recycled to meet the 
25 percent "aggregate recycling rate." The Department has not 
estimated the costs involved in setting up a comprehensive statewide 
program to achieve the recycling rate. However, there is information 
on the various components necessary to such a program. There is also 
information on the incremental costs of adding recycling of plastic 
bottles to an existing curbside program. Component costs include: 

1 A "recovery rate" is not the same as a "recycling rate." The RPC "recovery rate" 
estimated for 1992 was based on data collected for different purposes, and includes 
assumptions about what percent of plastics "recovered" meet the statutory definition of RPC. 
This estimated 1992 RPC "recovery rate" may either be lesser or greater than a RPC 
"recycling rate." 
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o Cost of equipment to operate a plastics recovery facility to 
process 1,000 tons (using one shift) to 3,000 tons of RPCs/year 
(equipment to automatically sort plastic bottles by resin type 
and color; balebreaker; singulator; balers; conveyors; 
grinder/granulator; air classification system): $750,000 -
$1 million 

o Market guarantees and/ or subsidies for transportation for 
collected RPCs (for 3 years until system stabilizes) for some 
part of the incremental RPC tonnage needed: $.02 to $.05/lb. 

o Sorting equipment to automatically sort out polyvinyl chloride 
(PVC) RPCs -- a contaminant -- from PET RPCs: $100,000 

o Freight costs: $.01 to $.05/lb., depending on distance 

o Balers for more efficient transportation from recycle depots to 
processors or recovery facility: $8,000 - $20,000 each 

o Compactors (same purpose as balers): $15,000 - $30,000 each 

o Conveyor system, tilting table, granulator and balers for 
processors (Goodwill): $50,000 - 100,000 each 

o On-board compactors for garbage trucks to handle plastics: 
$3,500 per truck 

o Cost to plastic brokers and processors of keeping records and 
responding to Department recycling census: $200 a year. 

Incremental costs of adding all plastic bottles to existing curbside 
program (from West Linn, Oregon, pilot program; 2 trucks, serving 
4, 870 households, metal & plastics compacted together2

): 

0 

0 

0 

0 

Gross cost/year for plastics recycling 
Net cost/year for plastics recycling 
Net cost per ton of plastics collected: 
Net cost per household per year: 

$3,988 
$2,067 

$182 
$1.07 

2 Cost and Recovery for Curbside Recycling Collection of All Plastic Bottles in West 
Linn. Oregon, Steve Engel, Waste Matters Consulting, Portland Oregon, 9/12/92. 
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Overall costs of recycling plastics have been estimated as follows3
: 

0 

0 

0 

0 

Cost of collection: 
Cost of processing: 
Revenue from sales: 
Net cost of recycling: 

$400 - 800/ton 
$64 - 295/ton 
$60 - 200/ton 

$264 - 1035/ton 

b. Specified Type Recycling Rate Option. The recycling rate for a 
specified type of RPCs (e.g. milk jugs; or a type of resin used to 
manufacture the container, e.g. HDPE) must be at least 25 percent. 
There are two approaches for compliance with this option: 1) 
establishing a recycling program to recycle 25 percent of a "specified 
type;" or 2) using a RPC made of a resin which is being recycled at 
a 25 percent rate in Oregon. 

Associated actions. 

1) Recycling program. A product manufacturer who chooses 
this approach would establish a recycling program for a 
specified type of RPC including increased collection (of the 
"specified type" sorted out of the wastestream), storage and 
processing capacity for the collected material, and 
transportation to end-use markets. Again, a public information 
component is needed to ensure participation. An example is the 
Oregon Agricultural Chemical and Fertilizer Association's 
recycling effort for agricultural chemical plastic (and metal) 
containers. They have a portable chipper which they set up in 
several locations in spring and fall where farmers bring their 
pesticide containers. The containers are chipped and sent 
directly to end-use markets. A similar program in Mississippi 
collects about 30 percent of the plastic agricultural pesticide 
containers (up to 50-gallon drums) sold in the state (565 ,000 lbs 
in 1993). An entity choosing this option would have to keep 
records and calculate the specified type recycling rate pursuant 
to Department rules. 

Actors. Private industry (e.g. product manufacturer, trade 
association, distributor, retailer), garbage haulers, local 
governments, volunteer recycling groups. 

3 Advantage Glass!, Henry S. Cole and Kenneth A Brown, September 15, 1993 
(sponsored by the Glass Packaging Institute). 
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Costs. Costs of various program components would be similar 
to costs listed under 1. a., except the program would target the 
"specified type" of container, not all RPCs. Overall costs 
would depend on the scale of the project. The Mississippi 
pesticide container collection program originally charged 
counties $.10/lb to collect, grind and remove the RPCs. The 
cost of calculating the recycling rate might involve one to three 
months of consultant time ($25,000 - 250,000). Or, if a 
methodology other than a waste composition/survey was used 
(such as sales data), this calculation might be considerably 
cheaper ($2,000 -5,000). 

2) Resin. This approach would involve switching to RPCs 
made of a resin being recycled at a 25 percent rate in Oregon. 
Currently the only resin qualifying is PET, the principal resin 
used for plastic beverage containers subject to Oregon's bottle 
bill (estimated Oregon PET recovery rate for 1992: 58%). 
HDPE (resin used for plastic milk jugs) may be fairly close to 
qualifying (its recycling rate is currently not known). In some 
cases standard configuration RPCs might be available in 
alternate qualifying resins, for example PET to replace 
polystyrene. In other cases (including product manufacturer 
custom specifications), use of a different resin (e.g. PET) 
would require different blow molding, thermoforming and 
injection molding equipment and techniques. See p. 12 for 
discussion of typical actions involved in mold changes. Such 
changes would also involve testing of the newly formulated 
RPC by both the container and product manufacturers. The 
product manufacturer would have to calculate the recycling rate 
in Oregon for any resin other than PET. The container 
manufacturer would have to provide a Certificate of Compliance 
to the product manufacturer for the qualifying RPC, and keep 
substantiating records for three years. 

Actors. Container manufacturer, product manufacturer. 

Costs. Costs of mold changes and associated testing, etc., are 
discussed on p. 13. Virgin PET (#1) is a more expensive resin 
than other resins which it might replace ($.60-.70/lb., vs. 
$.40/lb for #6, polystyrene). In addition, PET is relatively less 
stable than polystyrene, so a PET container would have to be 
50-100% thicker to provide the same performance. This could 
result in a 75 percent increase in raw material costs to 
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c. 

substitute a PET RPC for one made of polystyrene. Virgin 
HDPE resin is less expensive ($.32-.35/lb). 

The Society of the Plastics Industry, Inc. (SPI) has estimated 
the cost to convert all RPCs to PET (and possibly HDPE), by 
their member container manufacturers. The costs are for 
changing that segment of the national industry output which is 
shipped into the western region. The costs are for compliance 
with the Oregon law only, and do not count any compliance 
costs due to the similar California requirements. The estimated 
costs are: 

- Capital cost (machinery & equipment): $100 - $150 million 
- Amortized over 5 years: $20 - $30 mil/year 
- Additional cost of PET/HDPE material: $50 - $70 mil/year 
Total cost of industry conversion to resin 
recycled at 25% rate for Oregon: $70 - $100 mil/year 

Cost of calculating a recycling rate for a resin other than PET 
would be of the same magnitude as calculating a "specified 
type" recycling rate. (See 1. b .1) Recordkeeping costs for the 
container manufacturer would be negligible, as resin type must 
be included on the RPC label in any case. 

Product-associated Container Recycling Rate Option. The recycling 
rate for a product-associated container (e.g. all Brand X detergent 
bottles) must be at least 25 percent. 

Associated actions. This is a brand-specific option, so the product 
manufacturer of the brand-name product would take the lead. Actions 
would include several of those considered under the aggregate 
recycling rate option (l.a.), except such a program would not use 
curbside collection. A product manufacturer could either set up 
collection areas in retail outlets, or possibly at special depots, for the 
specific container being targeted (c.f. used oil bottle recycling program 
set up by Chevron at gas stations). The product manufacturer would 
have to calculate and then keep records documenting the recycling 
rate. 

Actors. Product manufacturer, potentially also distributors and 
retailers, with transportation and processing capacity likely provided 
(perhaps through subcontracting) by the product manufacturer. 
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Costs. Some of the costs of the individual components of a recycling 
program for a product-associated container would be similar to those 
under the aggregate recycling rate (l.a.). Costs would include 
managing the program, training personnel, storage of the RPCs 
collected, possibly compaction or baling, transportation to a processor 
or end user, and promotion of the program. Costs would depend on 
the type of RPC collected and the magnitude of the program; a 
program with fewer collection points would be less expensive than one 
with many collection points. The Chevron program included 70 
dealers from Vancouver, Washington to Eugene. Upfront costs were 
$80,000 for containers to hold the oil bottles (two containers per 
station), plastic liners, some equipment to the processor, etc. 
Continuing costs are $45 a month from each dealer to the processor to 
pick up and process the collected bottles. The processor keeps any 
proceeds from the sale of the processed bottles. This program collects 
6 - 7,000 pounds of oil bottles per month. 

Recycled Content Option. The RPC must be made of a plastic which has 25 
percent recycled content. 

Associated actions. A product manufacturer orders RPCs with a minimum of 
25 percent recycled content from a container manufacturer. The container 
manufacturer may have to change molds and/or production procedures to 
incorporate the recycled resin. Testing will be needed for product 
compatibility and ability to meet federal transportation requirements. If the 
product is regulated by the federal Food and Drug Administration (FDA), 
there are special considerations. For example, recycled resin may not be 
allowed to come in contact with the product (food, cosmetics). Special 
procedures may be required (e.g. layering of a recycled resin and a virgin 
resin, where the latter is in contact with the product). Production of multi
layer containers requires new equipment and machinery not available 
throughout the industry. A different amount of resin may be required to 
obtain the same container performance. The product manufacturer must test 
the container together with its contents for FDA-regulated products. The 
container manufacturer has to provide a Certificate of Compliance to the 
product manufacturer for the qualifying RPC, and keep substantiating records. 

Actors. Product manufacturer, container manufacturer. 

Costs. See costs associated with mold changes, p. 13. Estimated total costs 
to container manufacturer to obtain an FDA no-objection letter: $500,000. 
This would result in a 20 % to 30 % cost increase for the container (e.g. a 1 
cent increase over a base cost of 3.5 cents for a 12 oz. RPC, or over a 4.5 
cent base cost for a 20 oz. RPC). Some container manufacturers reported 
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recycled resin was more expensive than virgin ("consistently 15-20% higher 
than virgin," including freight; and "$.02/lb more"). They expected costs to 
rise with increased demand for recycled resin. A concern was also expressed 
that there is not enough post-consumer resin (PCR) available nationally due 
to a lack of recycling programs, or that it could be obtained only by 
transporting PCRs over long distances. 

Virgin HDPE price was reported between $.325 and $.347/lb in April, vs. 
$.18 to $.295 for natural recycled HDPE, or $.135 to $.24/lb (colored 
recycled HDPE). 4 Container manufacturers reported that using PCR 
increases the processing time (and cost) since the molds can't be run as fast; 
and that there are frequent rejections. In some cases molds would have to be 
retooled to accept recycled content, or instream equipment modified. 
Pigmentation of recycled is a concern; additional pigment may need to be 
added. 

Other container manufacturers said that there was no increased cost for 
recycled content; that there is parity, or recycled resin is selling at 5 to 10% 
below virgin. 

The SPI has estimated the cost to convert all RPCs to recycled content by 
their member container manufacturers. Conversion to multi-layer containers 
is assumed for food packaging. The other assumptions in calculating these 
costs are the same as for use of resins being recycled at a 25 % rate in Oregon 
(see p. 7). The estimated costs are: 

- Capital cost (machinery & equipment): 
- Amortized over 5 years: 
- Additional cost of recycled resin 
Total cost of industry conversion 
to 25 % recycled content for Oregon: 

$50 - $75 million 
$10 - $15 mil/year 
$35 - $45 mil/year 

$45 - $60 mil/year 

3. Reuse Ontion. The rigid plastic container must be reused or refilled four 
times after the initial use. 

Associated actions. The product manufacturer would establish a "reuse" or 
"refill" program. A "reuse" program involves selling an original container, 
which is refilled by the customer with the same or a similar replacement 
product. This may include providing a product in bulk at the point of sale, 
which product is intended to be placed in the original container by the 
consumer. A reuse program would involve developing the containers for the 

4 Plastics News, April 1994. 
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original and replacement product, and advertising to promote the program. 
An example of a reuse program is where the original container is a sturdy 
detergent bottle with a spout. Replacement product might be sold in pouches 
and be filled into the original container before use. The product manufacturer 
would have to keep records tracking the amount of product sold in the 
original RPC and the amount of product refills sold. In a "refill" program the 
product manufacturer refills the original container with the product (such as 
bottles for bottled water which are picked up for reuse by the product 
manufacturer or his representative, where bottles are reused for several years, 
providing up to 70 uses per container). The container must be designed for 
reuse, and an infrastructure put in place to collect the used RPC for refilling. 

Actors. Product manufacturer, possibly also distributor or retailer. 

Costs. A "reuse" program would entail costs in designing the original and 
refill containers, but these costs would not necessarily exceed "normal" costs 
of container design at the scheduled time a mold change is due. A reusable 
container might have to be sturdier (more expensive) than a single-use RPC. 
There would be continuing costs to promote the program, but this advertising 
(and the program itself) would promote customer product loyalty, and might 
not exceed normal advertising costs. A "refill" program where the empty 
containers are automatically picked up with delivery of new product (e.g. 
bottled water) may be less expensive than providing new containers (new 5-
gallon water bottles cost $7-8 each). Refill programs for other types of RPCs 
could be as much as an estimated $3.5 million a year to collect, return to one 
central manufacturing facility, clean and refill the RPCs (multinational 
chemical company). 

4. Exemptions (requiring action on part of exempted manufacturer): 

a. Reduced Container Exemption. The weight of a new container is 
reduced by 10% as compared to the weight of the container five years 
earlier. Five-year exemption. 

Associated actions. The product manufacturer must obtain or have 
developed a reduced container. Molds will need to be changed to 
produce the reduced containers, and manufacturing procedures 
modified (see discussion of mold changes on p. 12). Changes include 
new blow molding, thermoforming and injection molding equipment 
and techniques. The ease of change depends on the manufacturing 
process (easier for sheets, hard for molded containers). Advertising 
may be needed to alert the public to the changes. The product 
manufacturer must calculate the weight reduction needed to meet the 
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exemption (comparing each container with its counterpart five years 
earlier), and keep records documenting the reduction in weight for 
each type of RPC they sell in Oregon. 

Actors. Product manufacturer, container manufacturer. 

Costs. Since these involve mold changes, see that section on p. 12. 
Cost savings may also be realized with reduced containers, since at 
least 10 percent less packaging material is being used. In some cases 
these cost savings may be offset by plastic material conversions or 
significant design changes and associated equal or higher material 
costs. See p. 14 for discussion of recordkeeping costs. 

The SPI has estimated the cost to convert all RPCs to 10 percent 
reduced containers by their member container manufacturers. The 
costs assume redesign of all containers to provide the same strength 
with less weight, a significant research effort. The other assumptions 
in calculating these costs are the same as for use of resins being 
recycled at a 25 % rate in Oregon (seep. 7). The estimated costs are: 

- Rough estimate of light weight research: 
- Capital cost (machinery & equipment): 
- Research amortized over 5 years: 
- Equipment amortized over 5 years: 
Total cost of industry conversion 
to 10% reduced containers for Oregon: 

$50 - $100 million 
$75 - $100 million 
$10 - $20 mil/year 
$15 - $20 mil/year 

$25 - $40 mil/year 

b. "Substantial Investment" Exemption. All the following conditions 
must be met: a substantial investment has been made in achieving the 
25 percent RPC recycling rate; there are viable markets for the 
material collected; the recycling rate is at least 20% and increasing; 
reasonable projections show the material will meet the recycling rate 
within two years. One-time exemption for two years ending January 
1, 1997. 

Associated actions. This exemption is for a "good faith" effort 
towards achieving the aggregate RPC recycling rate. Actions to 
realize that option are listed above under 1. a. 

Actors. For the infrastructure to achieve the recycling rate, same 
actors as in 1.a above. A "substantial investment" could be made by 
any one or several of the actors with a stake in attaining the rate, 
either in their own business or as initial grants, subsidies, market 
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support, etc. to the entities necessary to establishing the plastics 
recycling infrastructure. 

Costs. See l.a. above. 

5. Switching to alternative packaging material: If a product manufacturer 
cannot find an appropriate compliance Option or meet an exemption -- and 
does not choose to risk relying on the aggregate RPC recycling rate being 
achieved -- they may decide to switch to a packaging material other than 
plastic. Alternate packaging materials might include cardboard, plastic-coated 
paper, glass or metal. Switching might require development of new 
packaging, and would require changing manufacturing production and 
shipping procedures. The container manufacturer might want to advertise the 
package change. 

Costs: Foil containers (e.g. trays) are reportedly twice as expensive as 
plastic. DEQ found the following cost ranges for plastic vs. paper containers 
(mostly from Portland-area distributors): 

Article Plastic Paper 
Cost, each Cost, each 

Boxes $.18 - .28 (clear clamshell, $.26 (take-out box, 
Large 9.5" x 9.37" x 1.25") 9x9x3") 

Medium $.18 - .20 (clear clamshell, $.24 (take-out box, 
9x8xl.25") 9x5x4") 

Small $.08 (clear clamshell, $.015 (sandwich 
5.25"x5. 25"xl.25") box) - $.21 (take-out 

box, 8x5x3.5") 

Cnps 
16 oz. ("large") $.07 $.02 - .06 

12 oz. $.06 $.03 

New molds and packages: General activities involved in development. The useful 
life of a package mold can be 8 to 10 years, although manufacturers may change 
more often for a variety of reasons, including new product development. The new 
container changes must be designed, tested (for package integrity, tolerances, etc.) 
and implemented. Design engineering includes such activities as developing 
blueprints and models. Laboratory testing for the new container includes stability, 
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functionality, shelf life, and chemical compatibility. Production tool qualification 
testing is carried out. For configuration changes beyond a given tolerance, the 
product manufactuter's production procedures may need to be modified or replaced, 
and changes made in manufacturing equipment to label, fill and package products 
(such as conveyors, starwheels and case-packagers). Equipment manufacturer service 
personnel are usually required to conduct or oversee such equipment modifications. 
Secondary packaging may also need to be modified (e.g. shipping containers), again 
requiring revision of specifications. When container changes are completed, there 
may be market introduction activities such as advertising. 

Costs associated with changing molds and packages. Manufacturers have 
submitted the following costs5

•
6

: 

o Write-off expenses for molds which must be replaced before the end 
of their useful life (to comply with the Oregon Law): varies with age 
and number of molds, but can run into several million dollars per 
product line. 

0 Research and development to certify that new (source-reduced) 
containers meet compatibility criteria and regulatory requirements. 
Cost range (large manufacturers): $50,000 - 165 ,000 per product line, 
up to $2 million for total companywide changes. Medium-sized 
container manufacturer: cost per test (to apply for FDA approval for 
recycled content), a minimum of $100,000. 

o The cost to change molds varies depending on the package design and 
the method of package manufacture (e.g. injection molded, 
thermoformed, blowmolded), age and composition of the mold. The 

5 For product manufacturers that sell nationwide, these costs may represent the cost of 
compliance not only in Oregon but also in other states such as California. Therefore they 
represent costs of changing all RPCs sold by the company. In some cases there may be 
only one plant which produces the RPCs for a product; in other cases the product 
manufacturer cannot control the ultimate destination of the product, so must ensure that each 
package manufactured meets requirements in every state in which it is sold. 

6 Mold-changing costs have also been estimated nationwide for alteration of the Society 
of the Plastics Industry, Inc. (SPI) code ("chasing arrows" triangle and resin#). If molds 
had to be completely changed out, the cost was estimated to be about $80 million industry
wide. By continuing to use the triangle, molds could instead be modified at a cost of $20 
million. This change would not, however, involve testing as the only change would be in 
the label (not structural or material), so the cost presumably does not include any amount 
for testing. (Source: The NRC Connection, May/June 1994) 
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costs to change an individual mold cavity range from $100 to over 
$2,500 per cavity. One mold set may contain from 4 to 64 cavities 
per mold, resulting in a per-mold set cost of from $400 to $160,000. 
An average cost to change a mold for a container manufacturer is 
$150,000, with a high end of $300,000. 

o The number of mold changes (mold sets and mold cavities) needed per 
product line (e.g. cooking oil, liquid detergent) depends on the sales 
volume and number of product varieties of a product sold in an 
individual package size. For a nationwide product manufacturer, the 
costs to change molds for a particular product line could range from 
$20,000 (small volume product) to a high of $1.7 million. 

o Capital equipment costs (for product manufacturers) to modify or 
replace equipment to fill, label, etc. reconfigured RPCs: range of 
costs, from $10,000 per package where dimensional changes are not 
significant, to $ 3 million for a representative product line for a large 
manufacturer, to a companywide total of $10 million (multinational 
chemical company). 

0 

0 

Additional costs (unquantified) for chemical customers to change their 
processing equipment to accommodate new chemical containers. 

The cost of new molds is directly proportional to the number of molds 
that need to be changed. Large, multinational product manufacturers 
might have from 650 to several thousands of different RPCs. A small 
or medium-sized Oregon product manufacturer might have from a 
couple to six. Further, a product manufacturer might choose different 
compliance Options for different containers. 

o Container manufacturer's process development equipment (for recycled 
content): $250,000. 

o Legal fees involved in seeking FDA approval for recycled content: 
$50,000. 

General recordkeeping activities and costs. All RPC container and product 
manufacturers will incur some additional recordkeeping costs, unless they rely on the 
aggregate recycling rate. Records must be kept to demonstrate compliance with or 
exemption from the Law. This will range from requesting a Certificate of 
Compliance from a container manufacturer, to setting up computer tracking systems 
(up to $250,000) and associated staff time for data entry and to maintain the system 
(up to $300, 000/year). Container manufacturers normally track the resins they use; 
a medium-sized manufacturer might incur additional annual recordkeeping costs of 
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$3 - 5,000; providing a Certificate of Compliance to customers could cost up to 
$5,000 a year. A significant expense in recordkeeping for manufacturers who also 
sell in California will be ensuring that the recordkeeping system is compatible with 
both the Oregon and California regulations (e.g. California allows corporate 
averaging across RPC product lines to achieve compliance, Oregon does not). A 
relatively small container manufacturer reported an estimated 5 to 10 percent increase 
in recordkeeping and reporting costs. 

· Positive Economic Impacts 

Implementation of Oregon's Rigid Plastic Container Law will provide several 
potential economic benefits. These benefits are described below and are quantified, 
where possible. 

As discussed above (l.a.), additional collection, processing and manufacturing of 
recycled plastic material are all necessary to meet the 25 percent aggregate RPC 
recycling rate. As a consequence the Department anticipates the expansion of 
existing recycling businesses and the start up of new businesses in Oregon. In 
addition, this growth in the plastics materials recovery industry is expected to create 
new employment opportunities. 

1. Investment in plastics recycling infrastructure. As a direct result of the RPC 
Law, investment in Oregon's plastic recycling infrastructure is expected to increase. 
The Department is now starting to see such investment by the American Plastics 
Council (APC) and its members. For example, APC plans to pay for construction 
and operation of a plastics recovery facility (estimated $1 million investment); has 
provided Oregon processors with equipment; and is guaranteeing a price for collected 
rigid plastic containers for up to three years. These benefits go directly to Oregon 
processors and recyclers. Much of the collection and processing equipment being 
purchased (i.e. balers, crushers, compactors, etc.) is manufactured in Oregon or the 
Northwest. An increase in transportation services is also likely to occur to 
accommodate the increased collection and processing of RPCs. As the law goes into 
effect, other companies may invest in plastics recycling infrastructure, either overall 
or for their particular containers or products. 

Investments in small center local collection and processing recycling centers are also 
expected to increase. For example, the BRING recycling facility and Goodwill 
Industries in Eugene have recently expanded their operations to process additional 
plastic containers. RecyleWorks recently reopened a facility in Portland, which 
accepts a variety of materials including plastics, with financial assistance from the 
APC. 

2. Jobs created in plastics collection programs and plastic recovery facilities. Jobs 
will be created through the above-referenced investments. In general, recovery and 
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recycling create more jobs than landfilling and incineration. Preparing recyclable 
materials for end markets creates about fives times as many jobs as incineration and 
nine times as many jobs as landfill operations.7 

3. New markets for collection waste plastic containers. The APC has guaranteed 
markets for collected rigid plastic containers in Oregon for up to three years. As the 
law goes into effect in 1995, other companies may make their own investment in 
markets. There is potential for the Law to create local markets for containers. For 
example, recent new uses of post-consumer plastic containers in the Northwest 
include recycled content pallets and recycled content futons. 

4. New markets for recycled plastic resin. Businesses such as Procter & Gamble 
and Kraft General Foods, and trade groups such as the National Food Processors 
Association and Grocery Manufacturers of America, have invested in using post
consumer containers in their packaging or are investing in research and development 
of recycled content use in RPCs. Several other companies are developing containers 
made with recycled plastic, including Dolco Packaging (recycled content polystyrene 
foam) and Ultra-Pac (recycled content polyethlyleneterephthalate) packaging. 

5. Avoided landfill costs. The U.S. Environmental Protection Agency has estimated 
that by the year 2000, plastics will be half of all municipal solid waste. Since RPCs 
(as well as other plastic) are a growing portion of packaging and of the waste stream, 
keeping at least 25 % of RPCs out of landfills will avoid landfill costs. 

The Clean Washington Center completed an extensive study in 1993 that compared 
the costs of recycling to those of disposal in four cities in Washington. For all four 
cities, they concluded that recycling costs (which included revenues from materials 
sales) were less than disposal costs. 

6. "Costs" on one side may be "benefits" on another. It should also be pointed out 
that the "costs" listed for actions such as mold changes, gaining FDA approval, etc. 
are expenses for the regulated community (RPC product or container manufacturers), 
but these expenditures benefit other sectors of the economy: chemists, tool and dye 
manufacturers, consultants, lawyers, etc. 

Alternative Rule Language and Its Effects 

The proposed rule includes two areas where alternatives are put forward for public 
comment. In both areas, the alternatives have different fiscal and economic impacts, 
as discussed below. 

7 February 1993 Press release, Institute for Local Self-Reliance, Washington, DC. 
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1. Definition of "rigid plastic container. " The first area is the definition of "rigid 
plastic container. " The Alternative A definition was supported by a majority of the 
Department's Implementation Task Force; it does not require a RPC to be a 
"complete package" in order to be regulated by the Law. Industry worked with the 
Department to develop Alternative B; it states that a container must be "designed to 
completely contain a product, under normal usage, without other packaging material 
except a lid or closure." Alternative B excludes some types of containers from 
regulation that would be regulated under Alternative A, for example plastic cookie 
trays sold inside paper bags, domed lids and shampoo tubes. 

Therefore, the fiscal impact of the Alternative A definition would be greater for 
product manufapturers who sell those products since they would have to comply with 
the Law. Additional costs would vary by compliance Option (see "Cost" sections). 
The Department estimates that this difference affects less than 5 percent of RPCs 
sold in Oregon, but the fiscal impact could be significant for product manufacturers 
producing those goods. 

2. Determination of "reduced container. " The second area concerns how a RPC 
may qualify for the "reduced container" exemption. Statute requires a 10 percent 
reduction in package weight when compared to package weight five years earlier. 
Alternative A requires comparison with a container in existence five years 
previously. Alternative B would allow the exemption to be used by products not in 
existence for a full five years; the comparison would be a 10 percent reduction over 
the container's weight when the package was first introduced in commerce. The 
"reduced container" exemption may be the only option available to most food 
processors, as federal regulations don't allow food to be packaged in plastic 
containers with recycled content. 8 Industry has pointed out that the five-year 
comparison precludes other products that have not been on the market for five years 
from using this route, and prevents the introduction of new products in "reduced 
containers". 

The fiscal impacts of Alternative A are higher than those of Alternative B, as 
products that otherwise might use reduced containers would have to use another 
compliance option, or be taken off the Oregon market (or never introduced). The 
Department cannot estimate how many products have not been on the market for five 
years that might otherwise be able to use this exemption, but there may be several 
hundreds or even thousands. The Department estimates that 300 new products 
packaged in RPCs are normally introduced into the Oregon market annually; perhaps 
half of these are food products. The cost of using a reduced container might not be 

8 Product manufacturers may go through a process for RPCs using recycled resins to 
receive an FDA "no objection" letter. However, approval procedures are costly, requiring 
lengthy testing. 
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less than the cost of another compliance option (mold changes may be required, etc.); 
the issue voiced by food processors is rather that, because of FDA regulations, they 
cannot use another Option, and thus will be forced out of the market. 

General Public 

While not directly subject to the provisions of the Law, the general public will be 
affected in the following ways: 

o Increased opportunity to recycle plastics. Many members of the public have 
sought opportunities to recycle plastics. The new Law is resulting in more 
plastics recycling depots, and may lead to additional curbside pickup of 
plastics. Currently some areas offer curbside pickup of plastic milk jugs. 
Eugene has recently started curbside pickup of all rigid plastic containers. 
According to the plastics industry, curbside pickup of mixed plastic bottles 
could cost an average household an additional $0.15 a month. The West Linn 
pilot program had a comparable annual cost estimate: $1.07/household. 

o Any increased costs incurred by container or product manufacturers in 
complying with the various Options are likely to be passed along to the public 
buying products in RPCs, raising the cost of the consumer good. Estimated 
increased cost per package: 1 to 5 cents. 

o Disappearance of some products from the Oregon market. According to 
product manufacturers, some companies may decide not to sell some or all of 
their RPC-packaged lines in Oregon if compliance proves too expensive. 

o Delay or failure of some new products to be introduced into the Oregon 
market. Food processors especially have noted that Alternative A for the 
"reduced container" exemption (requirement that there be a RPC in existence 
five years earlier from which to gage the package reduction) will inhibit 
introduction of new products. Other compliance Options (e.g. recycled 
content) may not be feasible for food processors. 

The general public will benefit from increased job opportunities due to plastic 
recycling and associated economic activities. 

Small Business 

Affected persons: Small businesses affected by the Law include Oregon's RPC 
container manufacturers (10-12 firms, all but three of which have under 150 
employees) and other out-of-state container manufacturers whose containers are used 
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for products sold in Oregon; point-of-sale packagers in the foodservice and other 
industries; grocery stores; delicatessens; garbage haulers; recycling operations; 
plastic brokers and processors; and small product manufacturers using RPCs (e.g. 
food processors, nurseries); and distributors of RPCs. 

Fiscal impacts: 

For product and container manufacturers, fiscal impacts will depend on the number 
of RPCs. used or manufactured and the compliance (or exemption) Option(s) chosen. 

The foodservice industry (point-of-sale packagers) includes many small businesses 
(convenience stores, take-out food vendors, street and stadium vendors, cafeterias, 
etc.). Sales of plastic point-of-sale foodservice containers in Oregon are estimated 
at $12 million a year. The Law impacts these companies and their distributors. 
Compliance will be difficult for them as they often do not purchase RPCs directly 
from the manufacturer. They may be forced to switch to containers composed of 
different materials. (See "Switching to Alternative Packaging Material," p. 12.) 

Small business will likely be the beneficiary of many of the infrastructure 
investments in plastics recycling. (See "Positive Economic Impacts," p. 15 .) 
Implementation of the Law may be more costly to recycling businesses than 
beneficial, depending on markets. 

Violations of the Law are subject to civil penalties of up to $10,000 per day. The 
proposed rule reduces the impact on small business by establishing a threshold of 
daily sales of RPCs (500) to determine whether a violation would be a Class III 
instead of a Class II violation. Class III violations are considered less severe, have 
a lower maximum civil penalty in DEQ's enforcement matrix, and normally do not 
trigger a civil penalty. The Department believes most take-out businesses are under 
the 500 daily sale threshold. 

Some small businesses such as small food manufacturers which have to meet FDA 
requirements may find it impossible to comply with the Law if the aggregate RPC 
recycling rate is not met. In those cases the result could be ceasing to sell in 
Oregon, or not selling certain product lines in Oregon for which complying RPCs 
cannot be found (or produced, in the case of a container manufacturer). If costs of 
compliance (or of switching material) causes a product to become relatively more 
expensive than competing products, the result could be loss of market share. If the 
Oregon market represents a substantial part of the company's business, it could result 
in the company ceasing to manufacture certain product lines or even going out of 
business. 
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Large Business 

Affected persons: Container manufacturers; product manufacturers (including food 
processors; manufacturers of cosmetics and personal care products, consumer goods, 
household and commercial chemicals [pesticides, etc.], automotive products); retail 
stores (who may also be point-of-sale packagers). 

Fiscal impacts: 

As with small businesses, fiscal impacts for product and container manufacturers will 
depend on the number of RPCs used or manufactured and the compliance (or 
exemption) Option(s) chosen. 

Effects noted above for small businesses (such as food manufacturers) which cannot 
comply with the Law also hold true for large businesses, if the 25 percent RPC 
aggregate recycling rate is not met. 

Local Governments 

As consumers of products in RPCs, local governments would be affected in the same 
ways as the general public. As providers of solid waste services, local governments 
will need to be involved in developing the RPC recycling infrastructure. Less plastic 
will be landfilled as progress is made towards achieving the 25 percent RPC 
recycling rate. As RP Cs are diverted from landfills, the life of the landfill will be 
extended; however this effect will be minor, since RPCs are a small part of the 
wastestream (1.37 percent by weight). If RPCs are added to recycling programs 
administered by local governments, any additional costs of such programs will either 
be passed on to households in higher garbage collection fees or paid out of the local 
tax base. (For costs in one locality, seep. 4.) 

State Agencies 

The Department of Environmental Quality is the implementing agency. DEQ must 
do the following: prepare a report to the 1995 Legislature on implementation of this 
program; provide outreach and technical assistance to container and product 
manufacturers and other potentially affected entities on how to comply with the Law; 
provide public information on the program, which is one of two in the country and 
has received national attention (development of Fact Sheets, etc); beginning in 1995, 
conduct an annual census of all parties involved in brokering, processing or recycling 
post-consumer RPCs in Oregon; contract for a biennial waste composition study 
including a special sort to determine the amount of RPCs being disposed of (includes 
developing protocols to ensure accuracy, special training for field personnel, etc.);· 
use the preceding information to calculate an annual RPC aggregate recycling rate; 
determine that recycling rate methodologies submitted by product manufacturers are 
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acceptable; if the 25 percent RPC aggregate recycling rate is not achieved, perform 
compliance and enforcement activities beginning in 1996; carry out future rulemaking 
to incorporate any changes from the 1995 Legislature. Advisory committees will be 
involved with some of those tasks (e.g. calculating the 1995 aggregate recycling 
rate). The following Table shows the estimated full time equivalent employees 
(FTE) needed to implement the program, and associated costs (includes all costs 
including benefits, services and supplies, capital outlay, etc.). 

Fiscal Year FTE Required Cost 

Second half, FY 94-95 (6 mo.) 1.3 $100,023 

Biennium 95-97: $532,319 
FY 95-96 4.4 

FY 96-97 (assumes 25 % 3.8 
recycling rate not met) 

Bien 97-99: (assumes 25 % .93 $119,294 
recycling rate met) 

Revenues: None (loss of solid waste disposal and permit fees for RPCs diverted 
from landfill disposal; 5,000 tons = $6,200/yr) 

Expenses: In above table, plus $40,000 in Professional Services per biennium for 
increased solid waste composition survey costs (base cost of waste 
comp study: $150,000 - $250,000); in addition to above staff, costs 
of designing, administering and developing a recordkeeping system for 
the annual RPC recycling census (est. $5, 000) 

Other Agencies. The Economic Development Department (EDD) staffs the Oregon 
Recycling Market Development Council whose charge is to develop markets for 
recycled materials. As a result of the Law going into effect, EDD may experience 
greater activity. No increased staff projected. The state Department of Agriculture 
may have increased contacts from food processors who are also "product 
manufacturers" as they search for ways to comply with the RPC Law and meet 
Department of Agriculture regulations for certain foods. 

Assumptions 
1,000 product manufacturers sell in Oregon (not including point-of-sale). 
Each product manufacturer has an average of 15 different types of RPC sold in 
Oregon for which it must comply (not including point-of-sale). 
300 new types of products sold in RPCs are introduced annually in Oregon. 
10, 000 foodservice establishments fill point-of-sale foodservice containers in Oregon; 
DEQ estimates one-third of them use RPCs. 
31,000 tons of RPCs were landfilled in 1992. 
FDA-regulated products comprise at least one-half and possibly as much as two
thirds of the RPC wastestream in Oregon. 
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There are 168 plastic businesses in Oregon with 4,200 employees, doing $500 
million a year business (American Plastics Council). 
The average family generates 30 lbs/year of plastic bottles (in a "non-bottle bill" 
state) (APC). 
The average West Linn family generated 26 lbs of plastic containers/yr, and 
separated out 14.8 lbs/yr for curbside recycling (West Linn Study). 
90 percent of the RPC packaging used in Oregon is manufactured elsewhere. 
Currently 90% of plastics collected by some Oregon recyclers is exported. 
For product manufacturers selling their products nationwide, most products are sold 
in Oregon. 
All plastics constitute 7. 75 percent by weight of the waste disposed of in Oregon, or 
about 20 percent by volume. 

rpchrg.fis 
7/12/94 
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Attachment B5 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Implementing Oregon's Rigid Plastic Container Law 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

The proposed rules would implement Oregon's Rigid Plastic Container Law, specifying how 
product manufacturers who use and container manufacturers who produce rigid plastic 
containers are to comply with new recycling, recycled content or reuse requirements going 
into effect January 1, 1995. The rules would set compliance and exemption standards, 
methodologies for calculating rigid plastic container recycling rates, recordkeeping 
requirements, reporting responsibilities and enforcement provisions. The rules would also 
establish classes of violations of the Law under OAR 340 Division 12. 

2. Do the proposed rules affect existing rules, programs or activities that are 
considered land use programs in the DEQ State Agency Coordination (SAC) 
Program? ' 

Yes No X 

a. If yes, identify existing program/rule/activity: 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? 

Yes __ No __ (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 
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Staff should refer to Section III, subsection 2 of the SAC document in completing the evaluation 
form. Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ 
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic 
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine 
Resources; and Goal 19 - Ocean Resources. DEQ programs or rules that relate to statewide land use 
goals are considered land use programs if they are: 

1. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 

a. resources, objectives or areas identified in the statewide planning goals, or 

b. present or future land uses identified in acknowledged comprehensive plans. 

In applying criterion 2. above, two guidelines should be applied to assess land use significance: 

The land use responsibilities of a program/rule/action that involves more than one agency, are 
considered the responsibilities of the agency with primary authority. 

A determination of land use significance must consider the D6partment's mandate to protect 
public health and safety and the environment. 

In the space below, state if the proposed rules are considered programs affecting 
land use. State the criteria and reasons for the determination. 

The Department has considered the criteria and has determined that the proposed rules have 
no significant impact on local land use. The rules implement requirements for recycling 
rigid plastic containers which will lead to fewer such containers being landfilled. They 
could also encourage siting of additional plastics recovery facilities (plastics material 
resorting facilities). Plastic potentially diverted from landfills comprises a very small 
percentage of total municipal solid waste. The Department estimates that about 38,000 tons 
of rigid plastic containers were generated in Oregon in 1992 and that 31,000 tons were 
landfilled. The landfilled rigid plastic containers represent 1.37% of total municipal solid 
waste landfilled. If the Law's recycling rate for rigid plastic containers is met, and 25% 
of rigid plastic containers are diverted from landfilling, this would result in the diversion 
of a total of about 10,000 tons of plastics annually. 

3. If the proposed rules have been determined a land use program under 2. above,. but 
are not subject to existing land use compliance and compatibility procedures, explain 
the new procedures the Department will use to ensure compliance and compatibility. 

landuse.rpc 
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Attachment C 

State of Oregon 
Department of Environmental Quality Memorandum 

Date: Sept. 6, 1994 

To: Environmental Quality Commission 

From: Helen Lottridge 

Subject: Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: Sept. 1, 1994, beginning at 10:00 AM 
Hearing Location: Portland, Oregon 

Title of Proposal: Implementing Oregon's Rigid Plastic Container Law 

The rulemaking hearing on the above titled proposal was convened at 10:05 AM. 
People were asked to sign witness registration forms if they wished to present testimony. 
People were also advised that the hearing was being recorded and of the procedures to 
be followed. 

70 people were in attendance, 20 people signed up to give testimony. 

Prior to receiving testimony, William Bree, DEQ staff, briefly explained the specific 
rulemaking proposal and the reason for the proposal. 

People were then called to testify in the order of receipt of witness registration forms 
and presented testimony as noted below. Written testimony submitted for the record has 
been included with other written testimony. 

David Martin, American Pet Products Manufacturers Association, Inc.: He indicated 
that the statute and regulations need to be modified. Requested that this body 
recommend to the legislature that the rules be more in line with California's regulations 
because the current rules are difficult for manufacturers. He supported definition 
alternative B and the reduction alternative B. Stated that there should be a FIFRA 
exemption. And indicated that DEQ should not regulate containers until one year after 
the rate is calculated. 

Robin Pavlich, Southland Corporation: She believes the legislature did not intend small 
chains such as 7-11 to be defined as a product manufacturer, we are not. The reporting 
requirements are extremely cumbersome for small stores open 7 days a week, we are not 
equipped to comply. The waste stream these containers reflect is small - 1 % . 
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Compliance for 7-11 in Oregon is a burden, in Washington it is not. Customers will 
travel to Washington to shop. She believes these rules are anti small business. We are 
concerned about the health factor; when food comes into direct contact with recycled 
product there may be an e-coli problem. 

Lee Barrett, City of Portland: Currently the City of Portland with its curbside program 
can only pick up #2 milk jugs. We recently sent out a survey to 50,000 people and 
found there was a lot of stress with the public because they cannot recycle more plastics. 
Ultimately the City hopes more plastic will be recycled curbside. The City supports 
definition alternative A. 

Steve McCoid, Association of Oregon Food Industries: OFI is a nonprofit organization 
that supports recycling programs, bottle bill, etc. Our industry was a pioneer in 
recycling programs. The grocery industry does not have the ability to control the 
mandated recycling rate or have the ability to influence either packaging decisions or the 
development of the market by large companies. OFI's major concern is the compliance 
rate; if not met, grocery stores lose the ability to sell thousands of products. It will 
create a situation where Oregon grocers will not be able to compete. The public will 
travel to Washington to purchase products. Many retailers will be seriously impacted by 
these rules. Grocers are subject to rules, delis and bakeries supply the best packaging 
and give the consumers the ability to choose. These containers are generic in nature, the 
manufacturer doesn't know what the containers will hold. We cannot comply with the 
rules and suggest two things: 1) Follow the California rules on point-of-sale, and 2) 
postpone law until rate is calculated accurately. OFI supports definition alternative B 
and reduction exemptions alterative B. It makes no sense that new packages cannot get 
exemptions and they should be able to use the same exemptions. The rules should 
clearly state that the retailer is not subject to enforcement for non-point-of-sale items. 

Larry Mcintyre, AJP Northwest: We have developed a polystyrene recycling program. 
We offer recycling of material in the Portland area. There is no allowance for this 
program to count under brand-specific recycling rate. Identifying a specific brand 
doesn't work because our program is not brand-name specific. We collect and recycle 
all polystyrene products which we sell. 

Dave Aho, Indipak: Indipak is a thermoform manufacturing company that makes custom 
thermoformed packaging; we cannot buy post-consumer sheets. Can't buy raw material. 
Supports definition alterative B. 
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Godfrey Sluder, L&F Products: The proposed rules leave many points unresolved. 
L&F make a variety of products including cosmetics and "Baby Wipes." For some 
products they will not use recycled content. The recycling rate option is not for the 
manufacturer, recommend a full exemption for FDA packaging. There should be an 
exemption for DOT/UN regulated packages. Failure to allow companies to corporate 
average is d,sappointing. Allowing corporate averaging will help the companies to focus 
on using recycled materials. Provides all companies flexibility to comply with the law. 
Doesn't benefit everybody. Supports reduction alternative B. Plastic containers are 
eligible for a 5-year exemption. We support definition alternative B. More options to 
stimulate manufacturer to develop new packaging which are recyclable. California has 
recognized the need for post-consumer resin. Definition alternative B is more consistent 
with California including language which incorporates the idea of a resealable closure. 
There should be a FIFRA exemption. Records should be kept only two years, not three. 

Catherine Beckley, Cosmetic, Toiletry & Fragrance Association: The proposed 
regulation affects hair and personal care products sold in Oregon. CFTA supports 
definition alternative B. Tubes are not rigid containers. Rules should allow corporate 
averaging. Many of the companies will not comply with the law. Averaging does not 
offer an easy way out for manufacturers. EQC should recognize the need for averaging. 
Packaging laws address both issues. DEQ should look at other states before making any 
decisions. Neither reduction alternative A or B is good for the reduction exemption, 
however B is better. Oregon should take another look at the California law and rules. 

Gene Tappan, Reckitt and Coleman: R&C makes household specialty products. The 
following points are covered in my written comments. The tamper-evident packaging 
exemption in the rules is appreciated. Regret that source reduction option has a time 
limit. Suggest corporate averaging styled after California. Ask to clarify the ambiguity 
in the enforcement dates. 

Christopher Taylor, OSPIRG: Pleased with the draft rules. Maintain the original 
legislation of SB66. Request for exemptions and extensions are not a surprise. Supports 
definition alternative A. If this rule is not adopted it will encourage manufactures to 
layer more plastic in the packaging. Oppose definition alternative B, this encourages 
more waste. Support reduced container alternative A, does not support any broadening 
of the exemption. Problem with rigid plastic containers is not their weight, but volume. 
Plastics have a long way to go to reach recycling rate of other materials. Intent of the 
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law was to bring them up to 25%. Opposed to the one-time exemption for new 
packaging. After 1995 containers should be made to be recycled. Don't make it more 
difficult to recycle. Corporate averaging is not supported. Small businesses won't be 
able to comply. Work remains to be done to the procedure for the exemption, hopefully 
the Department will use the public for comment. Support the draft rules regarding 
pyrolysis. Weakening of Oregon's law not acceptable. California does not have to be 
our model. Post-consumer rigid plastic containers are the only type of plastic that 
should count as post-consumer. 

Geoffrey Lavear, Oregon Recycled Markets Development Council: The overwhelming 
importance is to keep it simple, many players in this picture. If the rules are clear, 
concise and simple we will get compliance especially from the public. They will 
understand which containers are recyclable or not. Supports definition alternative B. 
Cleanliness is an issue the rules should address. Final comment relates to new products 
and packaging and give incentive for that production. 

Patty Enneking, American Plastics Council: A key element towards making a clear rule 
is coming up with one that is easy for everyone to understand. Supports definition 
alternative B. It is clear because it defines what a plastic container is. Cleanliness in 
recycled product is important, tubes would be difficult to clean and prepare for 
recycling. 

Bridget Flanagan, Safeway: Retailers are concerned about the Oregon Rigid Plastic 
Container Law. Ambiguity makes it virtually impossible for any retailer to comply. 
Doesn't affect other states, only Oregon. Retailers are considered a product 
manufacturer if they fill a cookie container, cake container, etc. This makes extra costs 
because they will need auditors, record keepers, etc. The uncertainty makes it difficult 
for the point-of-sale packager. Market displays will be impacted. Retailers won't know 
which will be regulated. Supports definition alternative B. This is the better not the 
best of the two. Plastic containers are preferable. Point-of-sale packagers simply put 
the product in container to help the customer get the product home. Question is will the 
container protect from contaminants? Food safety and integrity are an issue. The 
majority of consumers store products in the original container. Changing the container 
to anything less will greatly affect the market. Food safety and the people of Oregon 
cannot be compromised. The advantages of plastic containers cannot be ignored. This 
will take food safety back ten years, with Salmonella, Hepatitis, E-coli. Rigid plastic 
containers are purchased by Safeway from over 65 manufacturers. Safeway contacted 
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several manufacturers to see how they were going to deal with Oregon's law, then they 
will determine how it will be handled. The law and rules will impact business and costs. 
Which plastics will be used is a question. Proposed fines are a problem. The fines do 
not address the problem. Need regulatory relief now. 

Dan Colegrove, Grocery Manufacturers of America: Supports definition alternative B, it 
provides more opportunities for manufacturers. Alt A will make it hard for cosmetic 
companies. Supports reduction alternative B, believes the exemption of products taking 
advantage of source reduction is a plus for landfill issues. Make rigid plastic container 
law functional. This alternative as a compliance option creates an incentive for new and 
innovative packaging. GMA is committed to reducing packaging. There should be 
FDA, FIFRA, and DOT exemptions. 

Dennis Griesing, Soap and Detergent Association: Represents soaps and detergents, both 
domestic and industrial. Supports definition alternative B with further refinement to 
provide for capability of multiple closure. Does not support reduction alternative A or 
B. Rules should consider practical effects. Need to restore the primacy of source 
reduction. Reduction should be a compliance option. Substitute the California 
approach. Essential to source reduce. There are potentially fiscal impacts as well; it 
eliminates capital and tax costs. Reward companies that source reduce. Corporate 
averaging must be addressed .. Needs a FIFRA, DOT/UN exemption. 

Tim Mowry, Dolco Packaging: Submitted detailed written comment. Inherent 
differences make it impossible for product manufacturers to comply. One option for 
food processors and manufacturers. Point-of-sale parties get third-party containers, don't 
know where they get them from and don't have a direct relationship with manufacturers 
of containers. Generic stock isn't associated with processor. Manufacturers must 
consider health and safety issues with using recycled content. Aggregate rate will be 
impossible. Individual companies cannot meet the aggregate rate. Food containers 
should be excluded from the law. 

Jeff Gage, Gage Industries: Gage Industries is trying ways to use plastic recycled 
materials. Have invested a million dollars. Various sections of the rules affect each 
other. First, concern about substantial investment, sections specifies December 1996 
date; manufacturers should have until the 1997 rates are calculated. Reference to "post
consumer rigid plastic container" should be removed. The pyrolysis discussion should 
be removed from the "recycled in Oregon" section. DEQ is under no obligation to pay 
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attention to AG advice. Two-year extension, substantial investment definition, for post 
consumer rigid plastic containers is taking a combination of recycling material and 
recycled container. Lids and domes should not be rigid plastic containers. Recycled 
definition is inappropriate and should be stricken. Supports definition alternative B. 
DEQ doesn't have to calculate the rate. Recycled content is not likely, economical, or 
technically feasible. The term "production run" should not be used, see records section 
for reference to time frame. With regard to recycling rates, what rights do we have to 
disagree? People should have a list of DEQ's published rates. Cannot disagree without 
some evidence. We should be able to challenge adjustment methods. 

Keith Atkins, Union Carbide and Oregon Recycled Markets Development Council: Draft 
affects customers, reclaimers of plastics. PET is in short supply, prices going up even 
pigmented bottles are now getting in short supply. Plastic recycling plants cannot get 
enough feedstock. As an industry, recycling is needed. Reclamation business major 
effort to reduce costs at the chain from curbside to sorting then to fabricators, etc. 
Those costs have to be curbed to make cost competitive with those that use virgin 
materials. Support definition alternative B. There is no point paying for transport of 
material that will in time be thrown out or encouraging people to put a number of things 
out for recycling which will be contaminated. We have enough problems with bottles, 
tubes would make it tougher. Union carbide has a very active program with FDA 
applications. If successful, a letter from FDA of non-objection says they can play in the 
game. Union carbide very careful to participate in a wide scale food application where 
the package fabricator is the product manufacturer but there is still a concern over 
liability for recycled containers. 

Karie Oakes, Private citizen: very concerned about all the plastic wasted. Has 
participated in curbside and Thriftway plastic recycling. We need better markets for 
recycled plastic. We need more support for plastic recycling. We need more use of 
post-consumer plastic. Supports definition alternative A. Supports no corporate 
averaging. Wants more substantial investment in full markets. Wants more post
consumer containers. Resents being "held hostage" by retailers. 

Jessica Oaks, Girl Scout: Participates in Thriftway recycling program. There is a 
problem with no numbers on the lids. Lots of people use the Thriftway program but 
more should. They fill 45 "Very Big" bags at one store. 

The following people handed in written comments but did not present oral testimony: 
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Robin M. Gentz, Clorox Corp. 

This testimony has been included with other written testimony. 

There was no further testimony and the hearing was closed at 6:00 PM. 

hearpdx 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: September 1, 1994 

To: Environmental Quality Commission 

From: Gerry T. Preston JlR 
Subject: Presiding Officer's Report for Rulemaking Hearing 

Hearing Date and Time: September 1, 1994, beginning at 10:00 
Hearing Location: 334 NE Hawthorne St., Bend, Oregon 

Title of Proposal: Implementing Oregon's Rigid Plastic Container Law 

The rulemaking hearing on the above titled proposal was convened at 10:30 a.m .. 
People were asked to sign witness registration forms if they wished to present testimony. 
People were also advised that the hearing was being recorded and of the procedures to 
be followed. 

3 people were in attendance, 2 people signed up to give testimony. 

Prior to receiving testimony, Bob Danko briefly explained the specific rulemaking 
proposal, the reason for the proposal, and responded to questions from the audience. 

People were then called to testify in the order of receipt of witness registration forms 
and presented testimony as noted below. 

Michele McKay 
Central Oregon Environmental Center 
16 NW Kansas, Bend, OR 97701 

Ms. Michele McKay is co-director of the Central Oregon Environmental Center. She 
works directly with households in the community about environmental issues and notes 
that recycling is foremost on everyone's mind and that the most common concern is over 
plastics recycling. People want to learn how to recycle plastics but are confused with 
the number system, and are generally angry and disgruntled because they can't recycle 
most plastics. Then they learn that when they do recycle plastics that plastics just end 
up being stored and not recycled. The public has an interest in recycling and she feels 
that recycling needs to be simple for them. Plastics recycling is hard enough to 
understand and the issues of what is and isn't rigid or is and isn't a container become an 
incredible burden for the public which simply just wants to recycle plastic. Throwing 
obstacles in the public's way as to what meets a certain definition is the wrong way to 
go, plastics recycling needs to be simple and streamlined. Her perception of the people 
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she talks to is that they have very little sympathy for the plastics industry. That the 
plastics industry hasn't put much effort into doing the right thing and to working with 
the public. Ms. McKay submitted no written testimony. 

Paula Kinzer 
Bend Recycling Team 
P.O. Box 849 
Bend, OR 97709 

Ms. Paula Kinzer is a member of the Bend Recycling Team (BRT). The BRT has been 
encouraged by the American Plastic Council's efforts to work with the public and the 
recycling industry. However, BRT is discouraged with some of the exemptions which 
are being sought. BRT supports Alternative A definition of a rigid plastic container and 
supports Alternative A for the reduced container. BRT feels that even though a 
container weighs less it should still be recycled. BRT does not support the idea of an 
expanded substantial investment exemption beyond one time. BRT doed not support the 
Corporate Averaging idea. They feel using post-consumer plastics is important and 
would like to see that part of the law remain the same. 

Bend Recycling Team is asked at least three times a day as to when they will be 
recycling more plastics - the public wants to recycle all plastics and they are confused by 
the numbering system. 

BRT feels that we should be reducing the use of plastic and one idea would be to utilize 
a central distributing and sterilizing center for reusable deli containers. But since we're 
not at that stage in waste reduction, these containers should be recycled. 

BRT feels that having the law in place has helped raise awareness of manufactures. 
Manufacturers are having to look at the long-term responsibility of their products. For 
Oregon to pass this law and to keep it as stringent as possible will send a strong 
message. 

The law was written with the plastic industries involvement and they agreed to all of it 
in the beginning, consequently there is nothing in the law that warrants change until 
we've given it a try. We need to stick to what was written in the law. 

No written comments were submitted at the hearing. 
There was no further testimony and the hearing was closed at 11:00 a.m .. 

Enclosure: Cassette tape "Public Hearing, 9-1-94, Rigid Plastic Container Rules" 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: September 7,' 94 

To: 

From: 

Subject: 

Environmental Quality Commission 

Charles W. Donaldson, Manager 
Western Region Solid Waste 

Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: 9/1/94, beginning at 2 p.m. 
Hearing Location: Meeting room, main floor 

Corvallis Library 
645 N. W. Monroe 
Corvallis, OR 

Title of Proposal: Implementing Oregon's Rigid Plastic Container Law 

The rulemaking hearing on the above titled proposal was convened at 2 p.m .. People 
were asked to sign witness registration forms if they wished to present testimony. 
People were also advised that the hearing was being recorded and of the procedures to 
be followed. 

Fourteen people were in attendance, three people signed up to give testimony. 

Prior to receiving testimony, Deanna Mueller-Crispin briefly explained the specific 
rulemaking proposal, the reason for the proposal, and responded to questions from the 
audience. 

People were then called to testify in the order of receipt of witness registration forms 
and presented testimony as noted below. 

Evan Manuel, Citizen activist 
P.O. Box 2189, Corvallis, OR 97339 
Mr. Manuel supported the more inclusive rule language which would require more 
plastic to be recycled. He felt recycling goals indicated in the rules (25 % ) were 
attainable and DEQ should push for higher recycled content in the future. He agreed 
with DEQ that pyrolysis is not recycling. He also felt Oregon's laws will complement 
those in place in California. Finally, he advocated for a deposit on a rigid plastic 
containers. 

Written evidence was not submitted for the record. 
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Tony Kingsbury, Dow Chemical Company 
5022 Redfern Circle, Midland, MI 48642 
Mr. Kingsbury commented on the two alternatives in the rule. On page A-5 & A-6, 
under 340-90-330 (1) & (2) "Rigid Plastic Containers", he supported the Alternative B 
language indicating the language in Alternative B is more specific and would eliminate 
gray areas in Alternative A. On page A-9, under 340-90-340 (5) "Exempt Rigid Plastic 
Containers" he supported Alternative B indicating it clarifies language for new products 
and would not cause a competitive disadvantage for new products produced after 1990, 
as he felt Alternative A would. On page A-22 - A-27, under 340-90-400 
"Responsibilities of a Product Manufacturer", he was concerned that point-of-sale 
packagers (fast food restaurants, deli's, convenience stores, etc.) will not be able to deal 
with requirements of the law and felt DEQ should adopt language to help point of sale 
folks cope. Point of sale packagers purchase generic packaging and records or 
knowledge of 1990 status will be difficult. Product to weight ratios will be difficult to 
get a handle on. 

Written notes were submitted for the record. 

Kathy Bengtson, President and Founder of Diet Light Weight Loss System 
P.O. Box 629, Lebanon, OR 97355 
She is opposed to the law because it would have a significant impact on her business. 
She feels because of the nature of the food items her company produces the law as 
currently written would force her to send all business out of state. 

A letter was submitted for the record. 

The following people handed in written comments but did not present oral testimony: 

None 

There was no further testimony and the hearing was closed at 2:30 p.m .. 
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ATTACHMENT D 

RIGID PLASTIC CONTAINER RULES 
INDEX OF WRITTEN AND ORAL COMMENTS RECEIVED 

DURING PUBLIC REVIEW 

A summary of all written and oral comments received on the Proposed Rules is contained in 
Attachment E, together with Department responses. The following persons submitted written 
comments on the Proposed Rules: 

1. OSPIRG, 1536 SE 11th, Portland, OR 97214. July 25, 1994. 

2. Heath Nunes, 8124 SE Lake Rd. #55, Milwaukie, OR 97267. August 21, 1994. 

3. Tiffany Dean (no address). August 3, 1994. August 21, 1994. 

4. Gerald Bullock Jr. (no address). August 5, 1994. 

5. Kathryn M. Mayfield (no address). August 5, 1994. 

6. Peter Geiser, 97 NW Shasta Pl., Bend, OR 97701. August 10, 1994. 

7. Robert T. Seeley, Manager Packaging & Engineering, Olin Chemicals, P.O. Box 1355, 
Stamford, CT 06904-1355. August 8, 1994. 

8. Jeanne Roy, Chair, Recycling Advocates, 2420 SW Boundary Street, Portland, OR 
97201. August 12, 1994. 

9. David E. Ritter, Regulatory Affairs Manager, Kiwi Brands Inc., 447 Old Swede Road, 
Douglassville, PA 19518-1239. August 15, 1994. 

10. Ken Hagen and Dick Wanderscheid, City of Ashland, City Hall, Ashland, OR 97520. 
August 15, 1994. 

11. Anne Crews, Manager, Corporate Affairs, Mary Kay Cosmetics, Inc., 8787 Stemmons 
Freeway, Dallas, TX 75247-3794. August 15, 1994. 

12. C. H. Thompson, Regional Sales Manager, Premier Plastics, 635 East 15th St., Tacoma, 
WA 98421. August 23, 1994. 

13. Jane E. Lavey, Manager of State Legislative Affairs, International Sanitary Supply 
Assoc. Inc., 7373 North Lincoln Avenue, Lincolnwood, IL 60646-1799. August 22, 
1994. 
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14. Gordon J. Naff, Secretary/Treasurer, Highland Plastics Inc., 965 North Fair Oaks 
Avenue, Pasadena, CA 91103. August 22, 1994. 

15. William B. Warren, Controller, Highland Plastics Inc., 965 North Fair Oaks Avenue, 
Pasadena, CA 91103. August 22, 1994. 

16. Joe Kuehn, President, Plastic Ingenuity Inc., 1017 Park St., Cross Plains, Wisc. 53528. 
August 22, 1994. 

17. James N. Mason, President, Superfos Packaging Inc., North American Container, 
Allegany County Industrial Park, 11301 Superfos Drive, S.E., Cumberland, MD 21502. 
August 22, 1994. 

18. Lawrence D. Boyle, Senior Vice President, Sealright Co., Inc., 7101 College Boulevard, 
Overland Park, KS 66210. August 22, 1994. 

19. Nanci Kenly, 1454 SE 57th, Portland, OR 97215. August 26, 1994. 

20. Jennifer M. Davis, 826 SE Franklin, Portland, OR 97202. August 26, 1994. 

21. , 7570 SW Westgate Way, Portland, OR 97225. 
August 26, 1994. 

22. Kevin Celluia (?)(no address). August 26, 1994. 

23. Kelton J. Reid, 2103 SE 32nd Ave., Portland, OR 97214. August 26, 1994. 

24. Mark Williamson (no address). August 26, 1994. 

25. David A. Ruchir (?), 3550 SW Beaverton-Hillsdale, Portland, OR 97221. August 26, 
1994. 

26. Anthony Giovannone, President, Sencorp Systems Inc., P.O. Box 6001, Hyannis, MA 
02601. August 26, 1994. 

27. Eric Navickas, 711 Faith St., Ashland, OR 97520. August 29, 1994. 

28. Amanda Lewis, 929 SE 16th Ave., Apt 1, Portland, OR 97214. August 29, 1994. 

29. Jennifer Wright, 4822 N. Vanderbilt, Portland, OR 97203. August 29, 1994. 

30. Jeannie Ulrich, 1536 SE 11th Ave., Portland, OR 97214. August 29, 1994. 

31. Adam Miller, 2090 Roosevelt #9, Eugene, OR 97402. August 29, 1994. 
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32. Maren Souders, 1415 SW Custer Dr. #7, Portland, OR 97219. August 29, 1994. 

33. Elizabeth Spiegal (?), 530 NW Hermosa, Portland, OR 97210. August 29, 1994. 

34. Rebecca Sweet, 3947 SE Main St., Portland, OR 97214. August 29, 1994. 

35. Maud Macrory, 1657 Wilson Court, Eugene, OR 97402. August 29, 1994. 

36. Jeana Frazzini, 1618 NE Couch, Portland, OR 97232. August 29, 1994. 

37. Lorrin Finch, 1297 SE 40th, Hillsboro, OR 97124. August 29, 1994. 

38. Nicole Swanson (no address). August 29, 1994. 

39. Ray Steinfeld, Jr., Chief Executive Officer, Steinfeld's Products Company, 10001 N. 
Rivergate Blvd., Portland, OR 97203-6596. August 29, 1994. 

40. Anthony C. Mack, Vice President, Development & Quality, Fabri-Kal Corp., Plastics 
Place, Kalamazoo, Ml 49001. August 29, 1994. 

41. Deborah Becker, Vice President, Environmental Policy, Kraft General Foods, Three 
Lakes Drive, Northfield, IL 60093. August 29, 1994. 

42. David Martin, Esq., Director of Legislative Services, General Counsel, American Pet 
Products Manufacturers Assoc. Inc., 511 Harwood Building, Scarsdale, NY 10583. 
August 30, 1994. 

43. Jennifer A. Snyder, Environmental Specialist, Mattel, Inc., Office of Corporate 
Environmental Affairs, 333 Continental Blvd., MIS Ml-1520, El Segundo, CA 90245. 
September 1, 1994. 

44. Bob Stoddart, Mission Packaging Inc., Recycling Markets Development Council, 8005 
SW Hunziker Street, Tigard, OR 97223. September 1, 1994. 

45. Frank DeVore, Tri-Plas Inc., 1755 East Acacia Street, Ontario, CA 91761. September 
1, 1994. 

46. Dianne M. Boss, Resource Recycling Specialist, Kodak Environmental Services, 1669 
Lake Ave., Rochester, N.Y. 14652. September 1, 1994. 

47. Robin M. Gentz, Senior Government Relations Representative, The Clorox Company, 
P.O. Box 24305, Oakland, CA 94623-1305. September 1, 1994 (Portland public 
hearing). 
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48. Tim Mowry, Foodservice & Packaging Institute, 1901 North Moore Street, Suite 1111, 
Arlington, VA 22209. September 1, 1994 (Portland public hearing). 

49. The Soap and Detergent Association, 475 Park Avenue South, New York, N.Y. 10016. 
September 1, 1994 (Portland public hearing). 

50. Bridget A. Flanagan, Public Affairs Director, Safeway Inc., P.O. Box 523, Clackamas, 
OR 97015. September 1, 1994 (Portland public hearing). 

51. Gene F. Tappan, Senior Regulatory Affairs Specialist, Reckitt & Colman, P.O. Box 943, 
Wayne, N.J. 07474-0943. September 1, 1994 (Portland public hearing). 

52. Southland Corporation. September 1, 1994 (Portland public hearing). 

53. Kathy Bengtson, President, Diet Light, Inc., P.O. Box 629, Lebanon, OR 97355. 
September 2, 1994. 

54. Filomena King, Regulatory Affairs Specialist, Block Drug Company, Inc., 257 
Cornelison Avenue, Jersey City, N.J. 07302-3198. September 2, 1994. 

55. Kevin J. Kraushaar, Director of State Government Relations, Nonprescription Drug 
Manufacturers Association, 1150 Connecticut Avenue, N. W., Washington, D. C. 20036. 
September 2, 1994. 

56. Ana Maria Capestany, 3650 SE Knight, Portland, OR 97202. September 2, 1994. 

57. Dennis Kelly, State Government Relations Manager, Ciba-Geigy Corporation, 5510 
Birdcage St., Ste. 110, Citrus Heights, CA 95610-7620. September 2, 1994. 

58. D.M.I., Box 769, W.S.O., 97761-0505. September 2, 1994. 

59. Lorraine Luciano, 32871 NW Sunset Dr., Scappoose, OR 97056. September 2, 1994. 

60. J. Gerald Tarr, Group Manager, Environmental Packaging, Campbell Soup Company, 
World Headquarters, Camden, N.J. 08103-1799. September 2, 1994. 

61. R. Jerry Johnson, Executive Director, Polystyrene Packaging Council, 1025 Connecticut 
Ave., NW, Suite 515, Washington, DC 20036. September 2, 1994. 

62. John McDonald, Director Environmental Affairs, Continental Plastic Containers, Inc., 
P.O. Box 5410, Norwalk, CT 06856. September 2, 1994. 

63. Margaret Thornton, 12024 SE Beckman Ave., Milwaukie, OR 97222. September 2, 
1994. 
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64. A. Allan Noe, State Affairs Director, National Agricultural Chemicals Association, 1156 
Fifteenth Street N.W. Suite 400, Washington, D.C. 20005. September 2, 1994. 

65. American Plastics Council, 1275 K Street NW, Suite 400, Washington, DC 20005. 
September 2, 1994. 

66. Todd Van Gordon and Joseph T. Norris, Colgate-Palmolive Co., 300 Park Avenue, New 
York, NY 10022-7499. September 1, 1994. 

67. Bob Martin, Solid Waste Director, Metro, 600 Northeast Grand Avenue, Portland, OR 
97232-2736. September 6, 1994. 

68. Eileen Geddings, Regulation & Standards Manager, Chef Francisco, 1400 Cross Street, 
Eugene, OR 97402. September 6, 1994. 

69. Julie Davis, 1547 SE 32nd Ave., Portland, OR 97214; and George Wornum, 3051 S.E. 
Alder, Portland, OR 97214. September 6, 1994. 

70. Cheri Unger, President; Eileen Adee, Recycling Chair; League of Women Voters of 
Oregon, Candalaria Mall, 2659 Commercial S.E., Suite 220, Salem, OR 97302. 
September 6, 1994. 

71. Nan McNatt, 790 E. Elmore, Lebanon, OR 97355. September 6, 1994. 

72. Cathy Ellis, Oregon. September 6, 1994. 

73. John Bohlinger, Division Manager, Core-Mark International, 13551 S.E. Johnson Road, 
Portland, OR 97222. September 6, 1994. 

74. W. Keith Atkins, Director, Solid Waste Management, Union Carbide Corp., 39 Old 
Ridgebury Road, Danbury, CT 06817-0001. September 6, 1994. 

75. Tamsin Ettefagh, Senior Salesperson, KW Plastics Recycling Division, P. 0. Drawer 707, 
Troy, Alabama 36081. September 6, 1994. 

76. Kimberlee A. Vollbrecht, Regional Manager, Procter & Gamble, State & Local 
Government Relations, 1 Procter & Gamble Plaza, Cincinnati, Ohio 45202-3315. 
September 6, 1994. 

77. Marla M. Donahue, Vice President, Public Affairs; Laura L. Snyder, Director of 
Government Relations; Foodservice & Packaging Institute, Inc., 1901 North Moore St., 
Suite 1111, Arlington, VA 22209. September 6, 1994. 

78. Channing W. Riggs, Nestle USA, Inc., 1133 Connecticut Ave., Suite 310, Washington, 
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DC 20036. September 6, 1994 (5:02 p.m.). 

79. Paul McLaughlin, President and CEO, The Butcher Company, 120 Bartlett St., 
Marborough, MA 01752-3013. September 6, 1994 (5:10 p.m.). 

80. Larry Mcintyre, President, AJP Northwest, 1120 S.E. Morrison St., Portland, OR 
97214. September 6, 1994. 

81. Jennifer Ryder Fox, Director, Regulatory and Environmental Affairs, Western 
Agricultural Chemicals Assoc., 3835 N. Freeway Blvd., Suite 140, Sacramento, CA 
95834. September 6, 1994. 

82. M.R. Imbler, President & CEO, Berry Plastics Corp., P.O. Box 959, Evansville, Indiana 
47706-0959. September 6, 1994. 

83. Bryan L. Stuart, Government Affairs Manager, Western Region, DowElanco, Western 
Regional Office, 3835 North Freeway Boulevard, Suite 240, Sacramento, CA 95834. 
September 6, 1994. 

84. Terry L. Witt, Executive Director, Oregonians for Food and Shelter, 567 Union Street 
N.E., Salem, OR 97301. September 6, 1994. 

85. Sarosh J.H. Manekshaw, Director, Environmental, Safety and Health Affairs, Pennzoil 
Company, Pennzoil Place, P.O. Box 2967, Houston, Texas 77252-2967. September 6, 
1994. 

86. Allen R. Kidd, Vice President, Western Region, Elm Packaging Co., 2300 Raymer 
Ave., Fullerton, CA 92633. September 6, 1994. 

87. Frank Plescia, Manager, Government Affairs, Monsanto, The Agricultural Group, 2240 
Douglas Blvd., Suite 260, Roseville, CA 95661. September 6, 1994. 

88. John Priesing, President & CEO; Earl V. Lind, Corporate Technical Manager; Russell 
Stanley Corp., 230 Half Mile Road, Red Bank, NJ 07701. September 6, 1994. 

89. Bruce McElwain, Sales Representative, Quintex Corporation. September 6, 1994. 

90. Fred Degiorgio, Regulatory & Environmental Issues Manager, DuPont Agricultural 
Products, Registration &Regulatory Affairs, Walker's Mill, Barley Mill Plaza, P.O. Box 
80038, Wilmington-, DE 19880-0038. September 6, 1994. 

91. Deborah L. Neale, for The Geon Company; Neale & Associates, 33709 Lakeshore 
Boulevard, Lakeline, Ohio 44095. September 6, 1994. 
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92. Gregg F. Olsen, Recycling Product Manager, Ropak Corp., 660 S. State College Blvd., 
Fullerton, CA 92631-5138. September 6, 1994. 

93. Roger L. Smith, Packaging Engineer, Castro! North America, Automotive Division, 240 
Centennial Ave., Piscataway, NJ 08854. September 6, 1994. 

94. F. H. Brewer, Director of Government Relations, S.C. Johnson & Son, Inc., 1525 Howe 
St., Racine, WI 53403-5011. September 6, 1994. 

95. Dirk C. Bloemendaal, Counsel, Corporate Government Affairs; Mike Schmidt, Director 
Package Engineering R&D, Amway Corporation, 7575 Fulton St. East, Ada, MI 49355-
0001. September 6, 1994. 

96. Jayna L. Mull, Manager, Market Development, Automotive, Sunbeam Plastics, 3245 
Kansas Road, Evansville, IN 47711-9611. September 6, 1994. 

97. Ryan J. Kelly, General Manager, Griffin Bros. Inc., P.O. Box 42194, Portland, OR 
97242-0194. September 6, 1994. 

98. Catherine Beckley, Legal & Regulatory Counsel, The Cosmetic, Toiletry, and Fragrance 
Assoc., 1101 17th St, N.W., Suite 300, Washington, DC 20036-4702. September 6, 
1994. 

99. Laurel A. Nelson, Director & Counsel, State Government Affairs, National Food 
Processors Assoc., 1401 New York Ave., N.W., Washington, D.C. 20005. September 
6, 1994. 

100. Carolyn S. Hesse, McDermott, Will & Emery (for the Solo Cup Company), 227 West 
Monroe St., Chicago, IL 60606-5096. September 6, 1994. 

101. W. Grant Watkinson, President, Paulsen & Roles Laboratories, P.O. Box 12107, 
Portland, OR 97212. September 6, 1994. 

102. Gerald J. Claes, Director, Environmental Programs, Graham Packaging Co., P.O. Box 
2618, York, PA 17405-2618. September 6, 1994. 

103. Associated Oregon Industries, P.O. Box 12519, Salem, OR 97309-0519. September 6, 
1994. 

104. Rob Guttridge, Association of Oregon Recyclers. September 6, 1994. 

105. Richard Kosesan, Executive Director, Oregon Agricultural Chemicals & Fertilizers 
Assoc., 1270 Chemeketa St., N.E., Salem, OR 97301. September 6, 1994. 
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106. William C. "Chris" Girard, Jr., President/CEO, Plaid Pantries, Inc., 10025 S.W. Allen 
Blvd., Beaverton, OR 97005. September 6, 1994. 

107. John L. Matthews, Recycling Coordinator, Garten Foundation, P.O. Box 17485, Salem, 
OR 97305. September 6, 1994. 

108. Alan C. Jones, President and CEO, United Grocers, P.O. Box 22187, Portland, OR 
97269-2187. September 6, 1994. 

109. Connie Kirby, Manager, Scientific and Technical Affairs, Northwest Food Processors 
Assoc. September 6, 1994. 

110. Dan Colegrove, Manager of State Affairs, Grocery Manufacturers of America, 915 L 
Street, Suite 1110, Sacramento, CA 95814. September 6, 1994. 

111. John McKernan, Vice President of Engineering and New Product Development, Setco 
Inc., P.O. Box 68008, Anaheim, CA 92817-0808. September 6, 1994. 

112. Bruce Holser, Recycling/Environmental Specialist, Letica Corp., P.O. Box 5005, 
Rochester, Michigan 48308-5005. September 6, 1994. 

113. H. Richard Landis, CEO & Brd. Chmn, Landis Plastics Inc., P.O. Box 189, Chicago 
Ridge, IL 60415. September 7, 1994. 

114. Steven McCoid, President, Assoc. of Oregon Food Industries Inc., P.O. Box 12847, 
Salem, OR 97309. September 7, 1994. 

115. Jo Ann Golia, Manager Product Safety & Regulatory Affairs, Chesebrough-Pond's USA 
Co., Research Laboratories, Trumbull Corporate Park, Trumbull, CT 06611. 
September 2, 1994. 

116. James E. Hiltner, Manager of Recycling, Owens-Brockway. September 6, 1994. 

119. Tony Kingsbury (employee of Dow Chemical), 5022 Redfern Cir., Midland, MI 48642. 
September 1, 1994. 

125. Judi L'Italien, Manager, Recycling Plans & Programs, Mobil Chemical Company, 
Commercial Recycling Group, 3225 Gallows Road, Fairfax, VA, 22037-0001. 
September 1, 1994. (Original document lost in Department mail, facsimile received 
September 26, 1994 submitted into hearing record.) 

WRITTEN COMMENTS RECEIVED AFTER END OF COMMENT PERIOD: 
(Comments not included in summary in Attachment E) 

117. Mike Gross, P.O. Box 768, Cascadia, OR 97329. September 8, 1994. 
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118. Max Brittingham, Executive Director, Oregon Refuse & Recycling Association, P.O. 
Box 2186, Salem, OR 97308-2186. September 9, 1994. 

120. Robert L. Langert, Director of Environmental Affairs, McDonald's Corp., Kroc Dr., 
Oak Brook, I1 60521. September 12, 1994. 

121. Joshua Berger (Environmental Coordinator for McMenamins Pubs & Breweries), P.O. 
Box 69031, Portland, OR 97201. September 12, 1994. 

122. Lotte Streisinger, 2075 Harris St., Eugene, OR 97405. September 15, 1994. 

123. Jude Hobbs, 1661 Willamette Str., Eugene, OR 97401. September 20, 1994. 

124. David Kanies, President, The Ramsey Company, 24020 South Frampton Avenue, Harbor 
City, CA 90710-2102. September 20, 1994. 

ORAL TESTIMONY. The following persons presented oral testimony at the public hearings: 

Portland: 

200. David Martin, American Pet Products Manufacturers Assoc. Inc. [written testimony 
#42]. 

201. Robin Pavlich, Southland Corp. [written testimony #52] 

202. Lee Barrett, City of Portland. 

203. Steve McCoid, Association of Oregon Food Industries [written testimony #114] 

204. Larry Mcintyre, AJP Northwest [written testimony #80] 

205. Dave Aho, Indipak. 

206. Godfrey Sluder, L&F Products. 

207. Catherine Beckley, The Cosmetic, Toiletry & Fragrance Assoc. [written testimony #98] 

208. Gene Tappan, Reckitt & Coleman [written testimony #51] 

209. Christopher Taylor, OSPIRG [written testimony #1] 

210. Geoffrey Lavear, Oregon Recycled Markets Development Council. 
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211. Patty Enneking, American Plastics Council [APC written testimony #65] 

212. Bridget Flanagan, Safeway [written testimony #50] 

213. Dan Colegrove, Grocery Manufacturers of America [written testimony #110] 

214. Dennis Griesing, Soap and Detergent Association [Soap and Detergent Assoc. written 
testimony #49] 

215. Tim Mowry, Dolco Packaging [written testimony #48] 

216. Jeff Gage, Gage Industries. 

217. Keith Atkins, Union Carbide and Oregon Recycled Markets Development Council 
[written testimony #74] 

218. Karie Oakes, private citizen. 

219. Jessica Oakes, Girl Scout. 

220. Michele McKay, Central Oregon Environmental Center. 

221. Paula Kinzer, Bend Recycling Team. 

Corvallis: 

222. Evan Manuel, citizen activist. 

223. Tony Kingsbury, Dow Chemical [written notes #119] 

224. Kathy Bengtson, Diet Light Weight Loss System [written testimony #53] 

COMMENT FOR PREPARATION OF FISCAL AND ECONOMIC IMPACT STATEMENT: 

Connie Kirby, Manager, Scientific and Technical Affairs, Northwest Food Processors 
Assoc. July 20, 1994. 
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Attachment E 

State of Oregon 
Department of Environmental Quality Memorandum 

Date: October 3, 1994 

To: Environmental Quality Commission 

From: E. Patricia Vernon, Manager, Solid Waste Policy and Programs Section 

Subject: Summary and Evaluation of Public Comments and Response to Comments, 
Rigid Plastic Container Rule Adoption 

Public hearings were held on the Proposed Rules on September 1, 1994 in Portland, Bend 
and Corvallis. A total of 87 people attended the hearings. Twenty-five persons gave oral 
testimony. One hundred and seventeen written comments were received by the Department. 
Seven additional comments were received after the close of the public comment period. 
Below is a summary of the comments received and the Department's responses. The 
numbers in brackets refer to the list in Attachment D. Written comments are numbered in 
the "100" series. Oral comments are numbered in the "200" series. 

Comment 1: General Support for the Rules 

COMMENT: (Comments received from OSPIRG [#1], 27 members of the public 
[#2, #3, #4, #5, #6, #19, #20, #21, #22, #23, #24, #25, #27, #28, #29, #30, 
#31, #32, #33, #34, #35, #36, #37, #38, #63, #71, #72 ], City of Ashland 
[#10], Metro [#67], League of Women Voters of Oregon [#70], Association of 
Oregon Recyclers [#104], Bend Recycling Team [#221]) The rules must 
remain strong to ensure that the recycling incentives provided in the law 
remain strong. Don't weaken current laws on plastic recycling. Lessening 
plastic recycling rules will damage Oregon's environmental quality. The law 
has stimulated the plastics industry to support new plastics collection 
programs. The most stringent proposal possible should be adopted because it 
will be more cost-effective to start right from the beginning, rather than 
starting with exceptions with the idea of fitting them in later on; and 
consumers will recycle more if the process is easier. Adoption of the 
proposed rules will provide a needed impetus to expand recycling collection in 
order to meet the aggregate recycling rate, and use post-consumer plastic in 
new products. 

RESPONSE: The Department is recommending that the Environmental Quality 
Commission (EQC) adopt rules for the implementation of the Oregon Rigid 
Plastic Container Law (the Law). The proposed rules reflect, as closely as 
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possible, legislative intent with regard to requirements on rigid plastic 
containers. The Department is not proposing any changes to the proposed 
rules which significantly reduce the level of regulation of or requirements for 
recycling of rigid plastic containers. The proposed rules were not changed in 
response to Comment 1. 

Comment 2: General Support for Recycling Network 

COMMENT: (Comments received from Paulsen & Roles Laboratories [#101], 
Garten Foundation [#107], Central Oregon Environmental Center [#220], three 
members of the public [#218, #219, #222]) In order to meet statewide 
aggregate plastic recycling rates, we need to create a viable statewide network 
of recyclers. As an individual company we cannot reuse our rigid plastic 
containers because of our widespread customer base. A stronger recycling 
infrastructure will enhance effective recycling for all of us [#101]. The only 
realistic way that the majority of plastic containers can expect to meet the 
requirements of the law is through the "aggregate recycling rate" option; the 
issues of "purpose" and pragmatic workability must be kept in mind in 
developing these rules. If there were reasonable assurance that the mixed 
plastic bottles could be recovered without substantial increase in existing 
collection program costs, there would be cause to consider requiring addition 
of plastic bottles to curbside programs if voluntary initiative was lacking 
[#107]. People just want to recycle plastics -- which is hard enough --, and 
understanding what is "rigid" and what qualifies as a "container" are a great 
burden [#220]. Should establish a deposit on rigid plastic containers [#222]. 

RESPONSE: The proposed rules do not address requirements for recycling collection 
or a statewide plastic recycling network. A coordinated statewide plastic 
recycling program with increased collection would greatly assist in the 
attainment of the 25 % aggregate recycling rate and umbrella compliance with 
the Law. Such a program would be a supplement to the requirements of the 
Law. The Department has limited the proposed rules to the specific 
requirements of the Law. The proposed rules do not address the requirements 
of ORS 459A.665 ("Opportunity to recycle rigid plastic containers") since 
these provisions apply to another government entity. The proposed rules were 
not changed in response to Comment 2. 
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Comment 3: General Opposition to the Rules 

COMMENT: (Comments received from Premier Plastics [#12], International 
Sanitary Supply Assoc. Inc. [#13], Plastic Ingenuity Inc. [#16], Safeway 
[#50], Diet Light [#53], Core-Mark International [#73], Griffin Bros, Inc. 
[#97], National Food Processors Assoc. [#99], McDermott, Will & Emery for 
Solo Cup Co. [#100], Associated Oregon Industries [#103], Plaid Pantries, 
Inc. [#106], Grocery Manufacturers of America [#110], Letica Corp. [#112], 
Association of Oregon Food Industries, Inc. [#114]) 

A. General opposition. This will be very damaging to business and will 
result in products being removed from the Oregon market if compliance rates 
are not met [#16, #114]. Our plastic tray supplier cannot use recycled 
material, nor can they use another material (e.g. cardboard). We are too small 
to order required production run of soft plastic pouches. Implementation of 
this law could very possibly force us out of business [#53]. The products 
regulated by this law equal approximately 25 % of our total volume; the 
regulations mandated by this law will be devastating to our ability to continue 
to do business in Oregon. We ask that you consider these items and not 
implement this legislation [#73]. Companies that do the great majority of their 
business in Oregon will be put at a competitive disadvantage compared with 
out-of-state companies who do a much smaller percentage of their business 
here; stores on the border of other states will not be able to compete and 
customers will shop across borders for items no longer available in Oregon 
[#97, #114]. The Oregon statute is overly restrictive and does not recognize 
the unique requirements of food packaging. There are numerous technical 
obstacles associated with all compliance options [#99, #114]. It is currently 
not feasible for plastic food containers to comply with federal and state 
regulations, so such containers may be withdrawn from Oregon. Substitution 
of containers of different materials will not necessarily reduce waste volume, 
since such containers may not be of recyclable material, nor will this increase 
the recycling of plastic [#100, #110]. Plastic packaging has many advantages; 
this will take food safety back ten years [#50]. Mandating curbside recycling 
and requiring bins in which to place returned plastic food containers is a more 
logical approach to achieving the 25% recycling goal [#100]. Oregon's 
retailers cannot change the packaging decisions made by multi-national 
manufacturers; retailers should not be forced into the recycling business [#103, 
#114]. Certain realities of our business prohibit us from obtaining 
"substantial" compliance; "strict" compliance would severely restrict 
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continuing our business operations in Oregon [#106]. 

B. Extension of implementation date of the rigid plastic container law. 
Support an extension because the options of a manufacturer are weight 
reduction by 10%, or use of 25% recycled content. Neither option affords 
compliance. Weight reduction is unacceptable to customers as it involves 
reduced container performance. Currently collection of #1-7 plastics 
(including sorting and segregation) is insufficient to supply industry demand 
for recycled resins. Cannot comply without having access to recycled resins. 
Extension would allow time for all resources to be in place for manufacturers 
to comply [#12]. Extend the compliance time period and allow the recycling 
rate to be established before forcing industry to spend million of dollars 
modifying old molds or purchasing new molds in the name of source 
reduction. Delay enforcement until 1998 [#112]. (See also Comment 15C.) 

RESPONSE: 

A. Administrative rules cannot change the requirements of the Law. Specific 
requirements which place a hardship on an industry sector or an individual 
container cannot be eliminated by a provision in the administrative rules. The 
Law did not provide the EQC with authority to exempt individual or classes of 
manufacturers or containers from its provisions. A legislative change in the 
statute would be necessary to obtain this result. However, the inclusion or 
exclusion of a specific type of container from the definition of a rigid plastic 
container is discussed in the Response to Comments 6-8. The proposed rules 
were not changed in response to Comment 3A. 

B. A general extension of the statutory requirement is beyond the EQC's 
rulemaking authority. The Law contains a specific implementation date. 
There has been no authority granted to the EQC to change these dates. A 
legislative change in the statute would be necessary to obtain this result. The 
proposed rules were not changed in response to Comment 3B. 

Comment 4: Definition of "Drug" (340-90-320(5)) 

COMMENT: (Comments received from Nonprescription Drug Manufacturers Assoc. 
[#55]) The definition of "drug" should be changed to either delete the phrase 
"Drugs include over-the-counter drugs referenced in the federal Food, Drug 
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and Cosmetic Act. .. "; this statement is unnecessary because nonprescription 
drugs are included in the proposed definition. Or, it should be amended to 
read "Drugs include nonprescription or over-the-counter drugs regulated 
pursuant to the federal Food, Drug and Cosmetic Act." 

RESPONSE: This proposed language helps clarify the legislative intent without 
making a substantive change. Staff has included the suggested change in the 
proposed rules. 

Comment 5: Definition of "Product Manufacturer" (340-90-320(13)) 

COMMENT: (Comments received from The Soap and Detergent Association [#49], 
Southland Corp. [#52], Polystyrene Packaging Council [#61], Plaid Pantries, 
Inc. [#106]) 

A. Clarify definition. The definition of "product manufacturer" should be 
clarified to reflect longstanding industry practices, especially concerning store 
brand and generic items. Such items are often packed by a second party under 
contract. The term "generator" should either be defined or eliminated. In any 
case, strongly suggest that the hierarchy in the California regulations be 
adopted, defining "product manufacturer" as follows: 

1. The manufacturer of the product, if stated on the label. 

2. The distributor of the product, if the manufacturer is not stated on 
the label but the distributor of the container is. 

3. The importer of the container, if neither the manufacturer nor the 
distributor is stated on the label but the importer is. 

The definition should also include the concept of all "subsidiaries and 
affiliates" (even if not stated on the label), allowing such parties to assume 
responsibilities of the product manufacturer. This would clarify responsibility 
at the company/corporate level. The above changes would have significant 
advantages for manufacturers as well as for the State by consolidating 
paperwork and reporting [#49]. 

B. Exclude small businesses. We believe the Legislature did not intend to 
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define retailers (especially small retailers like 7-Eleven) as "manufacturers." 
Paperwork requirements would be extremely burdensome for these small 
businesses, while the effect on the wastestream being landfilled is insignificant. 
These small firms may be placed at a competitive disadvantage compared to 
larger or out-of-state operations [#52, #61, #106, #114]. DEQ is required by 
ORS 183.540 to eliminate this unjustified burden on small businesses and 
protect their ability to compete economically [#61]. 

RESPONSE: 

A. The Department agrees with the comments and has modified the proposed 
rules accordingly. This proposed language helps clarify the legislative intent 
and will help facilitate recordkeeping and reporting. Staff has included the 
new language based on that used in California regulations. This new language 
differs from the California regulations in that it also has a provision for 
containers without manufacturer identification on the label or which are filled 
at the point of sale. 

B. The Law does not explicitly mention point-of-sale packaging, nor does it 
provide an exemption for such packaging. A point-of-sale packager places 
product in a rigid plastic container, which is then sold or offered for sale. 
This falls under the statntory definition of "product manufacturer" as "the 
producer or generator of a packaged product that is sold or offered for sale in 
Oregon in a rigid plastic container." Point-of-sale packaging is further 
discussed in the Response to Comment 31. The proposed rules were changed 
to reduce the reporting requirements for small product manufacturers partially 
in response to Comment 5B. In addition, the proposed rules classify penalties 
for manufacturers who sell less that 500 containers per day as class three, the 
lowest catagory of enforecement, which primarily uses warnings. 

Comment 6: Definition of "Rigid Plastic Container:" (340-90-330) Support of 
Alternative A 

COMMENT: (Comments received from OSPIRG [#1], Recycling Advocates [#8], 
City of Ashland [#10], Metro [#67], League of Women Voters of Oregon 
[#70], Association of Oregon Recyclers [#104], City of Portland [#202], Bend 
Recycling Team [#221], 23 members of the public [#20, #21, #22, #24, #27, 
#28, #29, #30, #31, #32, #33, #34, #35, #36, #38, #56, #58, #59, #69, #71, 
#72, #218, #222]) 
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A. General support [#1, #8, #10, #20, #21, #22, #24, #27, #28, #29, #30, 
#31, #32, #33, #34, #35, #38, #56, #69, #71, #72, #202, #221]. Support Alt. 
A as a broader definition of what containers are covered, as local deli and 
bakeries have shown a willingness to switch to locally recyclable plastic 
packaging [#10]. The fewer products that are excluded, the easier it is to 
gather an accurate disposal (denominator) number [#67]. 

B. "Complete package" issue: If language in Alt. B were adopted (excluding 
from the law plastic containers that are wrapped in another layer of 
packaging), it would encourage companies to use excess packaging in order to 
escape the law's requirements. Many cookie trays (sold in another layer of 
packaging) are coded with a resin number and accepted for recycling. Alt. A 
will result in increased recycling in Oregon. [#1] 

C. "Contain a product" issue [#8]: There is no reason that the container must 
completely contain a product. Cookie trays, domed lids and microwave trays 
should be included. Sending these bulky packages to the landfill is a waste of 
resources and burden for future generations. People bring them to recycling 
sites [#1, #70, #71, #72]. Alt. A better meets the purpose and workability 
tests; it would tend to simplify waste composition surveys if lids and closures 
were included (if they otherwise meet the criteria) [Garten Foundation, #107]. 

D. "Flexible tube" issue: Tubes that can be easily twisted and flexed should 
be covered by the law, but would not oppose adding this exclusion to Alt. A 
[#1]. Supports Alt. A except for the inclusion of tubes. The public doesn't 
try to recycle tubes, and they are seldoin if ever completely emptied [#104]. 

E. "Sidewalls:" Prefer Alt. A over B, but meat trays should not be excluded. 
Meat trays do contain the product, and seem to be in the same category as 
cookie trays. Alt. A(2)(c) should read "Plastic trays which have curved edges 
or sidewalls designed to contain a product in the tray" [#8]. Alt. A better 
meets the purpose and workability test, encouraging recyclability of such 
items, and making for easier waste sort decisions [Garten Foundation, #107]. 

F. "Lids:" Assume domed lids meet the criteria (4)(b) if they hold 8 ounces. 
If not, wording needs to be added to include domed lids [#8]. 

G. "Hierarchy" issue (in determining volume): Labeled volume should be 
used to determine the volume of the container. But what is the recourse if a 
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manufacturer mislabels the volume to be different from the actual volume of 
the container [#1]? Prefer Alt. A so as not to complicate waste composition 
sorts [#8]. Using labeled volume rather than volume determined by the 
product manufacturer, would be the least complicated approach for conducting 
a waste composition study [#67]. 

RESPONSE: (See after Comment 8) 

Comment 7: Definition of "Rigid Plastic Container:" (340-90-330) Support of 
Alternative B. 

COMMENT: (Comments received from Kiwi Brands Inc. [#9], Mary Kay Cosmetics 
Inc. [#11], Highland Plastics Inc. [#14, #15], Plastic Ingenuity Inc. [#16], 
Superfos Packaging Inc [#17], Sencorp Systems [#26], Fabri-Kal [#40], Kraft 
General Foods [#41], American Pet Products Manufacturers Association Inc. 
[#42], Mission Packaging [#44], Tri-Plas, Inc. [#45], Eastman Kodak Co. 
[#46], Clorox [#47], Soap and Detergent Assoc. [#49], Safeway [#50], 
Campbell Soup Company [#60], Polystyrene Packaging Council [#61], 
Continental Plastic Containers Inc. [#62], American Plastics Council [#65], 
Colgate-Palmolive [#66], Union Carbide [#74], Procter & Gamble [#76], 
Nestle USA [#78], Berry Plastics Corp. [#82], Pennzoil Co. [#85], Elm 
Packaging Co. [#86], Russell Stanley Corp. [#88], Neale & Assoc. for Geon 
Co. [#91], Ropak Corp. [#92], Amway Corp. [#95], Cosmetic, Toiletry, and 
Fragrance Assoc. [#98], Associated Oregon Industries [#103], Grocery 
Manufacturers of America [#110], Setco, Inc. [#111], Landis Plastics, Inc. 
[#113], Oregon Food Industries, Inc. [#114], Chesebrough-Pond's USA Co. 
[#115], Owens-Brockway [#116], Tony Kingsbury for Dow Chemical [#119], 
Indipak [#205], L&F Products [#206], Geoffrey Lavear for Oregon Recycled 
Markets Development Council [#210], Gage Industries [#216]) 

A. General support [#11, #49, #74, #88, #103]. Implications in the law that 
"container" refers to objects that would hold liquids (e.g. use of fluid 
capacity); this would exclude trays or plastic components of packages not 
primarily plastic. Tray-type packages are used more for supporting objects 
and are often filled above the sidewalls; they do not "contain" all of the 
product they support. The definitions also seem to exclude caps of all types 
from being part of the container [#9]. Alt. B focuses most closely on the 
types of rigid plastic containers readily recycled under current technology, and 
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the amount of contaminates will be reduced. Packaging included in Alt. A but 
excluded in Alt. B will have almost no effect on the diversion of recyclables 
from the solid waste stream [#74]. Alt. B most closely fits the common sense 
understanding of a rigid plastic container and legislative intent [#76, #114]. 
Alt. B is closer to the California definition; DEQ should consider adopting the 
California definition of "rigid plastic container" [#86, #95]. Alt. B properly 
excludes items not normally considered containers in and of themselves 
[#119]. 

Alt. B provides a clearer definition and eliminates ambiguity; it will facilitate 
recordkeeping and require fewer judgment calls; will eliminate many queries 
to DEQ by companies wanting to know whether their products are covered; 
easier to comply with and enforce. It provides more opportunities for retail 
grocers to comply [#14, #15, #17, #18, #26, #40, #44, #46, #61, #62, #64, 
#66, #74, #78, #82, #85, #86, #91, #110, #111, #113, #116, #119]. Alt. Bis 
less confusing and makes a little more sense than Alt. A [#16]. Alt. B would 
reduce confusion in waste composition studies [#18]. It specifically excludes 
certain other plastic packaging products that the Law is not intended to include 
[#45]. Alt. A includes items that are a very small part .of the waste stream 
and for which it is difficult to include recycled content, but which could 
present serious hardships, if included, to those companies who primarily utilize 
these containers [#47, #110]. Alt. A would drive down the recycling rate 
because it includes items for which there is no recycling market (domed lids, 
flexible tubes, etc.) [#110] Overriding concern'is to keep rules simple, clear 
and concise; will enhance compliance, especially from the public [#210]. 

B. "Complete package" issue: The "complete package" concept accurately 
reflects the intent of the statute ("any container used to protect, store, contain, 
transport, display or sell products"), which clearly indicates that a rigid plastic 
container is the package and that it is able to contain products on its own, not 
as part of another package or as requiring additional packaging material to 
"contain" a product [#41, #65, #76, #115, #119]. We feel that the Legislature 
intended that a rigid plastic container be designed to completely contain a 
product, under normal usage, without other packaging material except a lid or 
closure [#42, #60, #65]. Some of our products use ultra thin plastic trays 
(same thickness as some flexible films) as minor packaging components for 
cookies and candies. These could be considered a flexible inner wrap, and 
should not fall within the definition of "rigid plastic container" [#60]. Alt. B 
excludes items not normally considered containers in and of themselves, e.g. 
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which hold, brace, provide a platform for, support, etc. a product but the 
product is in fact contained (e.g. enclosed) by other additional and essential 
packaging [#65]. Lids and domed lids should not be in the definition [#216]. 

C. "Flexible tube" issue: Prefer Alt. B; tubes that can be easily hand-folded 
and flexed are not "rigid." They cannot be rinsed, and would contaminate 
other materials being recycled. [#8, #18, #65, #66, #76, #95, #119, Garten 
Foundation [#107]] We believe that the Legislature did not intend to include 
plastic tubes which can be easily twisted without damage to the container [#42, 
#61, #62, #65, #103, #115, #116, #119]. No tubes should be considered 
"rigid plastic containers," including those that can keep their shape when 
empty. Clearly excluding all tubes will avoid misinterpretation in the waste 
composition study. The California and Florida regulations exclude all tubes 
[#98, #115]. 

D. Trays: Alt. B further clarifies that containers such as trays must fully 
contain the product without other packaging except a lid or closure. This will 
reduce confusion in the regulated community and in waste composition studies 
[#65, #119]. 

E. "Hierarchy" issue (in determining volume): This allows manufacturers the 
flexibility to choose the best method of determining volume [#9]. The labeled 
fluid measurement (in Alt. A) is not necessarily the most accurate test for 
volume; it can vary for different products in the same container depending on 
product density and method of manufacture. The liquid volume measure is the 
most accurate measure. [#41, #110] Manufacturers should have the flexibility 
to use either volume or volumetric capacity, as in the California regulations. 
The advantage of using labeled volume for waste composition studies 
disappears when labels are removed or illegible. DEQ should instead develop 
default criteria for the study [ #7 6] . 

F. "Multiple reclosure": capability of "multiple reclosure" should be added to 
the definition. This is an important distinguishing attribute of rigid plastic 
containers. This would provide concrete, practical guidance for determining 
the status of a container in waste studies [#49, #95, #98, #206]. 

G. "Storage": To be considered a rigid plastic container, the container must 
normally store a product for seven days under the California regulations. This 
should be added to Oregon's regulations as a practical matter of commerce 
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[#49]. 

RESPONSE: (See after Comment 8) 

Comment 8: Definition of "Rigid Plastic Container:" (340-90-330) Support of 
Neither Alternative 

COMMENT: (Comments received from National Food Processors Assoc. [#99]) If 
either of the proposed alternatives is adopted, food companies would have 
difficulty remaining in compliance simultaneously with laws in California and 
Oregon. We urge the adoption of the California language, including the 
concepts of multiple reclosure, being composed entirely of plastic, excluding 
caps and lids, and allowing the manufacturer to choose either the labeled 
volume or the volumetric volume. If that language is not adopted, recommend 
Alt. B, which is more consistent with the plain meaning and intent of the law 
and includes the concept of "containing" the product. 

RESPONSE (to Comments 6, 7 and 8): The comments on the alternative definitions 
of rigid plastic container were very similar to those put forward and discussed 
in the development of the two Alternatives by the Task Forces. Some of the 
specific suggestions in the comments were incorporated in one of the 
Alternatives. Most of the other comments were considered but not 
incorporated in an Alternative. The specific elements of the California law 
and proposed rules were also considered. The California definition of rigid 
plastic container is less extensive than either the public's perception of a rigid 
plastic container or the Department's reasonable interpretation of the Law. 
The Department does not feel that ease in implementation by using a narrow 
definition justifies the degree of interpretation necessary to achieve it. 

The Department is providing the EQC with a proposed rule which includes a 
single definition of "rigid plastic container." The proposed definition is based 
upon "Alternative A" as presented for public comment except without language 
which identifies tubes as rigid plastic containers and with new language to 
allow product manufacturers to choose between use of labeled volume and 
volumetric volume (except for five-gallon containers). The issues related to 
the two Alternatives are discussed in the staff report to the EQC. 
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Comment 9: "Tamper-resistant seals" (340-90-340(4)(b)) 

COMMENT: (Comments received from OSPIRG [#1], Reckitt & Colman [#208]) 
Support the language on p. A-8, lines 38-40 exempting tamper-resistant seals. 

RESPONSE: The proposed rules were not changed in as a result of Comment 9. 

Comment 10: "Reduced Container" Exemption: (340-90-340(5)) Support of 
Alternative A. 

COMMENT: (Comments received from OSPIRG [#1], Recycling Advocates [#8], 
City of Ashland [#10], League of Women Voters of Oregon [#70], Association 
of Oregon Recyclers [#104], Garten Foundation [#107], Bend Recycling Team 
[#221], 14 members of the public [#20, #21, #23, #24, #27, #28, #29, #31, 
#33, #34, #35, #36, #37, #38]) 

Agree with requirement for comparison with a container in existence five years 
previously to calculate whether a container meets the "reduced container" 
exemption. Opposed to adding this exemption to the Law in 1991. 
Companies have built-in incentives to reduce the weight of containers (savings 
in production and transportation costs). Most containers have already been 
reduced for those reasons. There is no need to put in law a requirement to 
reduce weight. The problem with rigid plastic containers is not that they are 
too heavy; it is that they are not being reused or recycled. The goal of the 
Law was to increase reuse and recycling. Allowing plastic containers to avoid 
reuse and recycling by reducing their weight simply gives plastic 
manufacturers more time to delay recycling. They should be recycled like 
containers made of other materials (glass, steel, etc.) [#1, #20, #107, #221]. 
Reducing the weight of packages does not help consumers who are stuck with 
nonrecyclable containers; it merely provides a loophole for manufacturers who 
want to reduce package weights for economic reasons [#8]. The reduced 
container exemption should be as limited as possible and should by no means 
be permanent [#21, #23, #24, #28, #29, #31, #33, #34, #35, #36, #37, #38, 
#70]. If legislators had wanted this to be ongoing, they would have included it 
as a compliance option rather than as an exemption [#8]. Alt. B would have 
the practical effect of exempting all new containers from compliance with the 
Law. Since the large national brands introduce new products and containers 
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frequently, the availability of an exemption running five years for each new 
introduction would soon result in ongoing exemption from the Law of the most 
commonly sold brands to the disadvantage of local brands which may 
introduce new products less often [#104]. 

The reduced container exemption should not be permitted [#27, #30]. 

RESPONSE: (See after Comment 12) 

Comment 11: "Reduced Container" Exemption: (340-90-340(5)) Support of 
Alternative B. 

COMMENT: (Comments received from Mary Kay Cosmetics Inc. [#11], 
International Sanitary Supply Assoc. Inc. [#13], Eastman Kodak Co. [#46], 
Reckitt & Colman [#51], Polystyrene Packaging Council [#61], Continental 
Plastic Containers Inc. [#62], American Plastics Council [#65], Procter & 
Gamble [#76], Pennzoil Co. [#85], Ropak Corp. [#92], Castro! North America 
[#93], Sunbeam Plastics [#96], Graham Packaging Co. [#102], Grocery 
Manufacturers of America [#110], Oregon Food Industries, Inc. [#114], 
Chesebrough-Pond's USA Co. [#115], Tony Kingsbury [#119], American Pet 
Products [#200], L&F Products [#206]) The rules should allow source 
reduction for new products marketed after January 1, 1995 or in existence for 
less than five years [#11, #92, #114]. Since other compliance options are 
limited for cleaning chemicals and food products, we support Alt. B. This 
would allow manufacturers who have not offered a product in Oregon for. five 
years to still comply with the regulations, and would be an incentive to new 
manufacturers and distributors to discover new packaging methods. If this is 
not allowed, Oregon may face a drop in the number of products available and 
a rise in price [#13, #102, #114, #119]. Alt. B will provide compliance 
flexibility for new products, as innovative material and plastic container 
technologies continue to evolve. Source reduction must always remain an 
available option to pursue in the future, including for products introduced after 
1995 [#46, #93, #96, #110]. The intent of ORS 459A.660(5)(d) was to allow 
container manufacturers to qualify for this exemption for a package which was 
reduced at any time during the past five years [#61]. This provides greater 
opportunity for source reduction -- supporting the state's solid waste 
management hierarchy -- , while Alt. A eliminates whole categories of 
containers that could potentially be source reduced [#65, #110]. 
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The language should be modified to allow a two-year exclusion period from 
the date of introduction of a plastic container before the container must comply 
with the rule. This will provide time to further source reduce the container 
[#46]. 

The Attorney General has interpreted the statute to require a five-year 
comparison; the EQC should recommend to the Legislature that this exemption 
be applied to products not in existence five years previously as an on-going 
tool [#110]. Support Alt. Bin the interim until the statute can be changed to 
resolve this issue in a manner consistent with the state's solid waste hierarchy 
(source reduction having top priority) [#76]. 

RESPONSE: (See after Comment 12) 

Comment 12: "Reduced Container:" (340-90-340(5)) Support of Neither Alternative. 

COMMENT: (Comments received from Kraft General Foods [#41], Clorox [#47], 
Soap and Detergent Assoc. [#49], Procter & Gamble [#76], Nestle USA [#78], 
Amway Corp. [#95], Cosmetic, Toiletry, and Fragrance Assoc. [#98], 
National Food Processors Assoc. [#99], Chesebrough-Pond's USA Co. [#115]) 

Neither Alternative A nor B allows for new product packages after 1/1/95 to 
be exempted through source reduction. Alt. B offers more flexibility for 
exemption of new packages between 1/1/90 and 1/1/95, but does not allow for 
exemption of new packages after 1/1/95. Recommend that a container 
introduced after 1/1/95 be allowed the "source reduction" exemption; a new 
product package would be the "base" and would have five years in which to 
develop a source-reduced container. If the container does not comply in five 
years, it would be in violation since its introduction. Source reduction is 
basically the only option for food and cosmetic manufacturers. Without the 
proposed exemption, the regulations effectively prohibit new food packages 
manufactured after 1/1/95 from being introduced into Oregon. The May 31, 
1994 Attorney General's advice stating that there is no basis for a source 
reduction exemption for new products in the statute is unfounded and 
speculative as to legislative intent. There is nothing in the statute that 
prohibits new packages from using the source reduction exemption [#41, #98]. 
DEQ should develop a workable mechanism for introduction of new products 
and the use of source reduction [#78, # 115]. 
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Manufacturers should be allowed to compare their packaging to "packaging 
used in commerce that same year for similar products whose containers have 
not been considered source reduced. " This provision is included in 
California's regulations. Under the regulation as currently written, 
manufacturers would have to introduce [a new product in] a heavy container 
and then take the weight out later rather than reducing that package from the 
beginning [#47]. This violates the solid waste hierarchy and results in 
generation of excess packaging. The Oregon statute should be amended by 
adding language from the California statute providing for qualification of 
reduced containers in the future through a comparison with comparable 
packages at the time of introduction, and a one-year waiver for new products 
and packaging [#49, #51, #76, #95, #98, #99]. 

Language should be added to reward companies which have already engaged 
in source reduction, such as the inherent source reduction of products which 
are diluted for use at some minimum ratio. It is inequitable not to take these 
previous source reductions into account [#49, #61, #95, #98] (Pennzoil Co. 
[#85], The Butcher Co [#79]). Or, provision could be made for accepting as 
"reduced packages" those which have reached the limit of technical feasibility 
[#49]. If this cannot be done by rule, it should be taken to the Legislature 
[#61]. 

Recommend extending the source reduction beyond a one-time exemption 
[#98]. 

RESPONSE (to Comments 10, 11 and 12): The comments on the alternative 
provisions for reduced containers are very similar to those made in discussions 
at Task Force meetings. Some of the issues raised in the comments were 
already directly considered in one of the earlier alternatives discussed by the 
Task Forces. As a result of Task Force guidance these provisions were not 
included in either Alternative A or B put forward for public comment. The 
range of source reduction options offered in the comments go well beyond 
what the Attorney General's office has advised the Department that the Law 
allows. There is no provision in the Law to allow an exemption for a new 
container which may be reduced in the future. There is also no provision in 
the Law of an exemption for a "reduced" container for which there is no 
previous equivalent container for the same product for comparison. The five
year time span for purposes of comparison is set by statute. Reduced 
containers in the marketplace in 1995 would be compared to the same 
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container for the same product in 1990. A container which was reduced after 
January 1, 1995 would be compared to the same container for the same 
product used five years earlier. Containers which have been "source reduced" 
but which do not qualify as a reduced container under the Law or rules would 
need to comply by some other method. The proposed rules cannot make 
changes in the requirements set out in the Law. A change in the statute would 
be necessary to obtain this result. The Department is recommending 
Alternative A to the EQC. The proposed rules were not otherwise changed in 
response to Comments 11, 12 and 13. 

"Reduced Container:" (340-90-340(5)) Permanent Exemption. 

COMMENT: (Comments received from Kraft General Foods [#41), Soap and 
Detergent Assoc. [#49], Reckitt & Colman [#51], Nestle USA [#78], 
Monsanto [#87], Chesebrough-Pond's USA Co. [#115]) Source reduction 
should not be limited to a one-time five-year exemption, but should be an 
ongoing compliance option. Source reduction is the EPA's highest priority. 
A one-time exemption stifles innovative technologies for reducing the amount 
of plastic packaging in Oregon. DEQ should recommend to the EQC that the 
law be so amended [#41]. Source reduction reduces the amount of packaging 
in the marketplace on a per capita basis. Recycled content mandates do not 
require less packaging; rather they are designed to force the development of 
markets for recycled resins. The Oregon statute as written assigns source 
reduction a lower priority because this exemption is time-limited. The Oregon 
statute should be amended to match California law [#49]. 

RESPONSE: The Law provides for a five-year exemption for reduced containers. 
The EQC has not been granted authority to change the reduced 
container status from an exemption to a compliance option. A change 
in the statute would be necessary to obtain this result. The proposed 
rules were not changed in response to Comment 13. 

Comment 14: "Substantial Investment" Exemption (340-90-340(6)) 

COMMENT: (Comments received from OSPIRG [#1], Recycling Advocates [#8], 
City of Ashland [#10], International Sanitary Supply Assoc. Inc. [#13], 
Eastman Kodak Co. [#46], League of Women Voters of Oregon [#70], Garten 
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Foundation [#107], Bend Recycling Team [#221], Gage Industries [#217], four 
members of the public [#27, #28, #29, #31]) 

A. Support language for one-time-only two-year exemption in the proposed 
rule. This was the intent of the Law negotiated in 1991. This was meant as a 
"good faith" exemption to allow a little more time to meet the 25 % recycling 
goal. New plastic packaging introduced after 1995 should be designed to have 
recycled content, to be recyclable in local recycling programs, or be reusable 
[#1, #8]. This exemption should not be expanded [#27, #28, #29, #31, #70, 
#221]. 

B. Oppose proposed one-time two-year exemption. Support a longer or 
permanent "substantial investment" exemption. By setting a time limit for this 
exemption, the state removes any incentive for manufacturers to research and 
invest in new, better containers. The limited time exemption helps only those 
manufacturers who are currently in the development stages of new package 
types. Need to continue to encourage "substantial financial investment" in 
plastics recycling [#13, #107]. This exemption should run until the 1997 
recycling rates are calculated [#216]. 

C. Allow new material a five-year exclusion period to achieve the 25% 
recycling goal. A material which did not exist in 1995 cannot have a 20% 
recycling rate (or a 25% rate by 1997). A five-year exclusion would 
encourage future materials innovations after 1995 [#46]. 

RESPONSE: "Substantial investment" is one of five exemptions included in the 
statute for rigid plastic containers. Containers are exempt if there has been 
substantial investment in achieving the recycling goal, viable markets for the 
material, if collected, can be demonstrated, the material is within five percent 
of the goal, there is substantial evidence of accelerating recycling rates and 
reasonable projections show that the material will meet the goal within two 
years. 

The rigid plastic container law is built around the January 1, 1995 compliance 
date. The clearest meaning of the statutory language limits the "substantial 
investment" exemption to a one-time, two year exemption. The Department 
believes that the "substantial investment" exemption was added to the law to 
give additional time for those manufacturers making a good faith effort to 
comply and who are getting results from that effort. An exemption longer 
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than two years does not fit with the criterion that requires reasonable 
projections that the goal will be met within two years. It would not be logical 
to allow a longer exemption if the goal is not actually met within the first two 
years. 

The statutory language apparently envisions manufacturers keeping records to 
justify the "substantial investment" exemption of any rigid plastic container. 
The Department, however, will determine the aggregate recycling rate 
(recycling rate for all rigid plastic containers) for purposes of compliance and 
is the best entity to determine if the "substantial investment" criteria have been 
met for all containers. In addition, the "substantial investment" exemption 
question for the aggregate recycling rate should be answered before the 
January 1, 1995 compliance date. Manufacturers deserve to know if the 
compliance date for all containers is being delayed before the January 1, 1995 
deadline. 

The Department will determine if rigid plastic containers, in the aggregate, 
qualify for the "substantial investment" exemption before January 1, 1995. 

A requirement that the Department determine the aggregate rigid plastic 
container recycling rate for purposes of compliance before January 1, 1995 has 
been added to OAR 340-90-380(2). In addition, a requirement that the 
Department determine, prior to January 1, 1995, if the substantial investment 
exemption has been met has been added to OAR 340-90-340(6)(c). 

Exemptions in General (340-90-340) 

COMMENT: (Comments received from Olin Chemicals [#7], Kiwi Brands Inc. [#9], 
Mary Kay .Cosmetics Inc. [#11], International Sanitary Supply Assoc. Inc. 
[#13], Steinfeld's Products Company [#39], American Pet Products 
Manufacturers Assoc. Inc. [#42], Foodservice & Packaging Institute [#48, 
#77], Soap and Detergent Assoc. [#49], Block Drug Company Inc. [#54], 
Ciba-Geigy Corporation [#57], Continental Plastic Containers Inc. [#62], 
National Agricultural Chemicals Assoc. [#64], The Butcher Co. [#79], 
Western Agricultural Chemicals Assoc. [#81], DowElanco [#83], Oregonians 
for Food and Shelter [#84], Monsanto [#87], Russell Stanley Corp. [#88], 
Quintex Corp. [#89], DuPont Agricultural Products [#90], Neale & Assoc. for 
Geon Co. [#91], Ropak Corp. [#92], S.C. Johnson & Son, Inc. [#94], Amway 
Corp. [#95], Griffin Bros, Inc. [#97], Cosmetic, Toiletry, and Fragrance 
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Assoc. [#98], McDermott, Will & Emery for Solo Cup Co. [#100], Paulsen & 
Roles Laboratories [#101], Graham Packaging Co. [#102], Associated Oregon 
Industries [#103], Oregon Agricultural Chemicals & Fertilizers Assoc. [#105], 
Plaid Pantries, Inc. [#106], United Grocers [#108], Grocery Manufacturers of 
America [#110, #213], Letica Corp. [#112], Oregon Food Industries, Inc. 
[#114], Owens-Brockway [#116], L&F Products [#206]) 

A. Exemption for FIFRA products. Products registered under the Federal 
Insecticide, Fungicide and Rodenticide Act (FIFRA) are considered hazardous 
and are regulated under 49 CFR Parts 106-180. The Environmental Protection 
Agency (EPA) and the U.S. Department of Transportation (DOT) impose strict 
limitations on containers for FIFRA-regulated products. These limitations 
seriously impede the ability of companies to comply with the proposed Oregon 
regulations. Section 24(b) of the FIFRA statute, "Authority of States," reads 
as follows: 

(b) Uniformity. -- Such State shall not impose or continue in 
effect any requirements for labeling or packaging in addition to 
or different from those required under this subchapter." 
(emphasis added). 

We believe that Congress has preempted state regulation of pesticide 
packaging. Manufacturers of registered pesticide products may be able to use 
refillable containers or incorporate recycled content; but the legal obligations 
to meet FIFRA requirements are unambiguous. We believe that federal law 
requires that an exemption be granted for FIFRA products [#49, #54, #64, 
#84, #86, #90, #94, #105]. Oregon law impermissibly imposes requirements 
concerning "packaging" of pesticide products [#64]. Other states have 
exempted FIFRA products; Oregon's proposed regulations would create 
logistical problems because of confusion about Oregon's requirements. There 
are also interstate commerce implications and consequences [#81]. State 
regulation of pest management products would have a negative impact on the 
economy that is inappropriate and unnecessary because of FIFRA regulation, 
and the industry's investment in recycling [#83]. We believe it is not 
necessary to have specific legislative direction in Oregon law for DEQ to grant 
an exemption for FIFRA products [#94]. 

FIFRA and Recycled Content [#81, #84, #90, #97]. These regulations allow 
"no used material other than production residues or regrind from the same 
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manufacturing process" to be used in plastic containers for FIFRA-regulated 
chemicals. This federal regulation essentially prohibits recycled materials in 
plastic containers which are used to transport hazardous materials, including 
FIFRA-regulated products. Oregon's law is in direct opposition to the federal 
mandate. Enforcing the Oregon recycling mandate for FIFRA-registered 
products would be subject to litigation. Please modify the "no FIFRA" 
exemption in the final rule [#7, #13, #62]. FIFRA-registered products require 
research including extensive testing in specific packages to demonstrate 
compliance with requirements for wall thickness, prevention of contamination, 
etc. Compliance may not be technologically feasible for some products [#9]. 
There is a great variety of recycled materials used in recycled plastic resin, 
and a variety of formulations used in FIFRA-registered products; this creates 
the risk that the product and container will react unpredictably with one 
another. It would be impossible to assure that all containers are of identical 
recycled content, and then determine how the recycled content package will 
affect the product formulation. Virgin container materials are the only option 
[#42]. For many companies, recycled content is the only cost-effective 
method of compliance, but DOT regulations restrict this. 

EPA Recycling Program for FIFRA Containers. Containers used for FIFRA
regulated products cannot be recycled; the label must contain specific 
directions for disposal of the container (wrapped in paper and discarded) 
[#42]. 1988 amendments to FIFRA §19 empower EPA to establish a 
comprehensive regulatory program for storage, transportation and disposal of 
pesticide containers, which are intended to facilitate recycling. Draft rules 
were published on February 11, 1994. This system of regulations creates a 
conflict and makes it unnecessary for Oregon to regulate these products [#13, 
#79, #94]. FIFRA imposes a very high residue removal standard in an effort 
to enhance recyclability. But it virtually precludes the use of recycled 
materials in manufacturing such containers because containers made with 
recycled materials will not meet the residue removal standard currently 
proposed by EPA [#13]. Pesticide containers should not enter the general 
plastics recycling stream until an investigation undertaken by the Agricultural 
Container Research Council is completed; this will study residues and their 
associated risks [#87]. 

FIFRA-Regulated Products and Reuse [#90]. Companies with products 
covered by FIFRA are precluded from using the "recycled content" option; 
this leaves the "reuse" option. But for most companies this is not an economic 
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possibility. Many companies producing or distributing cleaning chemicals are 
small, and the market is fragmented. This makes the reuse option too costly 
and hard to administer. Therefore we support an exemption for FIFRA
regulated products [#13]. Current FIFRA regulations forbid refilling of 
containers smaller than 56 gallons; therefore the "reuse" option is closed to 
many agricultural chemicals [#81, #87]. Agricultural containers are in general 
smaller due to lower application rates, sold as one-way packages, and not 
suitable for bulk containers [#84, #87, #90]. 

Since FIFRA products cannot use recycled content, be reused, or be recycled, 
we request that the Task Force recommend an exemption be added to the 
statute for FIFRA-registered products [#42, #206]. 

The real outcome is that most pesticide manufacturers would have only one 
way to comply with both the state act and federal laws -- the aggregate rigid 
plastic container recycling rate. This is a problem because the recycling rate 
will not be calculated until more than one year after the compliance date. 
DEQ may not have authority to simply add another "exemption" for FIFRA 
products, but we believe they could add clarifying language to 340-90-350 
Compliance Standards, as follows: "Except as provided in OAR 340-90-340, 
or when expressly preempted by federal law. by January 1, 1995 any rigid 
plastic container sold, offered for sale, or used .. .in Oregon shall comply with 
one of the following ... " [#84]. 

B. Exemption for cosmetic products. These products are regulated by the US 
Food and Drug Administration (FDA). There are no FDA guidelines on use 
of recycled content. The industry has been developing standards, but this 
requires exhaustive testing. Should consider the option of a cosmetic 
exemption or an extension of time to comply for regulated products. Cosmetic 
manufacturers are working on using recycled plastic materials, but 
development is time-consuming. Investigations include developing a 
comprehensive list of potential contaminants in recycled material, and testing 
migration of contaminants from package to product [#11, #95, #98]. 

C-1. Exemption for food packages and food processors [#62, #109, #116, 
#206, #213]. We must all work to exempt food packaging from this 
legislation in the 1994 legislature, while also encouraging recycling of food 
plastic packaging into non-food plastic products [#39]. The lack of corporate 
averaging and effective denial of the source reduction option leave use of post-
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consumer resin as the only compliance option for food packaging; however 
food cannot be packaged in recycled content containers due to federal 
regulations, and should be excluded permanently [#91, #92, #95, #109]. The 
Oregon regulation is preempted by federal regulations governing food 
containers (FDA and USDA). These require that all plastics used in food 
packaging meet the same standards as virgin material. The other compliance 
options are out of the control of the container manufacturer. This is unfair 
and probably a violation of substantive due process rights under the U.S. 
Constitution [#100, #116]. Lack of an exemption for food products could 
result in a multi-layered structure, reducing the recycling value; a switch to 
alternative materials; or putting recycled content into food containers before 
adequate testing is completed, which could cause health problems. The 
plastics industry should be given time to place recycled HDPE into food 
containers [#102]. 

Should exempt rigid plastic food containers that hold a food product for less 
than seven days (as does California); or postpone the enforcement of the law 
until the recycling rates are accurately calculated and DEQ can tell businesses 
what types of packaging are in compliance [#103, #114]. 

C-2. Exemption for retail grocers and retail food establishments. Point-of
sale foodservice containers should be excluded from this law for the following 
reasons: consistency with the California program (which exempts containers 
storing products only for a limited duration); to comply, retail food 
establishments would have to discontinue selling a variety of products to their 
customers (since records could not be kept documenting compliance for the 
variety of containers used for various products); the retail food industry has no 
viable compliance options; and it operates on a small profit margin. (See also 
Comments 5 and 30) [#48, #77, #106, #108]. There should be either an 
exemption for food service containers or a complete food exemption [#108]. 

D. Exemption for DOT-regulated products [#81, #88, #89, #94, #97, #101, 
#105, #206, #213]. Containers (plastic drums and jerricans) used in shipping 
hazardous materials are regulated by the DOT under CPR Title 49 and the 
United Nations Transport of Dangerous Goods Code (UN) (if shipped out of 
the U.S.). The overriding issues here are transportation and storage safety. 
CPR Title 49 prohibits most use of recycled content. In general the regulatory 
environment for hazardous material packaging is very detailed, and includes 
compliance with ASTM standards and OSHA Materials and Storage 
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requirements [#112]. As we increase post-consumer resin content in DOT/UN 
packaging, strength decreases, necessitating a weight increase [#89]. Strongly 
urge that packages containing hazardous materials in rigid plastic under CFR 
Title 49 and/or UN be exempt from the Oregon law (or in general where state 
laws conflict with federal laws and regulations), as follows: "all packages 
containing hazardous materials in rigid plastic as specified in U.S. Code of 
Federal Regulations, Title 49 and/or the United Nations Transport of 
Dangerous Goods Code" [#49, #62, #94, #101]. DOT regulations for 
hazardous materials preempt hazardous material shipments in recycled plastic 
containers (which covers one-third of pesticides) [#64]. Our suppliers won't 
be able to provide DOT containers with 25 % post-consumer content until 
January 1, 1996. Consequently we request DOT hazardous substances be 
exempted until January 1, 1996, as California is doing [#79]. 

E. "Special Circumstance Product" exemption. Products meeting "special 
circumstances" criteria should be exempt (i.e. must be packaged in very 
specific resin because of compatibility issues; cannot be source-reduced; 
cannot contain recycled content; no market for the resin from which it's made; 
and cannot be refilled/reused). Product manufacturer would have to document 
all of the above to DEQ, and that all their other containers comply [#54]. 

F. Exemption for agricultural chemical containers. Because of problems with 
FIFRA, DOT/UN and because Oregon already has a successful pesticide 
container recycling program which recycles over 25 % of high density 
polyethylene plastic pesticide containers, strongly urge an exemption for 
agricultural chemical containers [#81, #90, #105]. 

G. Exemption for "concentrated products." An exemption should be added 
for "a product sold in a concentrate form that is one-half or less of the volume 
of the product in its intended use form." This would encourage the marketing 
of such products, resulting in significant source reduction [#95]. 

H. Exemption for federally regulated products. The DEQ and the EQC 
should exempt federally regulated products, or recommend to the.Legislature 
that federally regulated containers that cannot comply with the Oregon law, 
i.e. those containers whose compliance with federal safety standards would 
preclude compliance with the Oregon law, should be exempted from its 
provisions [#110, #112]. 
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RESPONSE: The EQC does not have authority to grant general exemptions from the 
provisions of the Law. The proposed rules do not provide any exemptions 
from the provisions of the Law except those specified in ORS 459A.660(5). 
The proposed rule clarifies these in OAR 340-90-340. The proposed rules 
were not changed in response to Comment 15. 

A. FIFRA. Products registered under FIFRA are not identified as exempt by 
the Law. The Department has been advised by the Attorney General's office 
that the Law and proposed rules are not in direct conflict with Section 24(b) of 
the FIFRA statute. (See Attorney General's Memorandum, Attachment J.) 
While some compliance options may not be available to this class of rigid 
plastic container, other options such as the various recycling rate options 
remain open. The EQC has been granted no authority to provide an 
exemption for FIFRA-regulated products. A change in the statute would be 
necessary to obtain this result. 

B. Cosmetic products. Cosmetic products which are regulated by the FDA 
are not identified as exempt by the Law. Cosmetic product manufacturers may 
be having a difficult time identifying a compliance option for rigid plastic 
containers used for their products. Manufacturers feel that they need more 
time to develop individual compliance programs. While some compliance 
options may not be available to this class of rigid plastic container, other 
options such as the various recycling rate options remain open. The EQC has 
been granted no authority to provide an extension in compliance dates or an 
exemption from compliance for cosmetic products. A change in the statute 
would be necessary to obtain this result. 

C. Food products. As with other general classes of products, there has been 
no authority granted to the EQC to provide an exemption from compliance or 
an extension in compliance dates for food packages. A change in the statute 
would be necessary to obtain this result. While some compliance options may 
not be available to some containers in this class of rigid plastic container, 
other options such as the various recycling rate options remain open and in 
some cases compliance has been achieved. 

D. DOT/UN. Products in containers covered by DOT and UN codes may be 
restricted in the use of some compliance options. However, like the FIFRA
regulated material, these containers are not identified as exempt by the Law. 
While some compliance options may not be available to this class of rigid 
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plastic container, other options such as the various recycling rate options 
remain open. The EQC has been granted no authority to provide an 
exemption from compliance of an extension in compliance dates for DOT
regulated products. A change in the statute would be necessary to obtain this 
result. 

E. "Special circumstances" products. There may be some very specific 
products where none of the compliance options are available for compliance by 
the specific product manufacturer. These containers could only comply under 
one or more of the recycling rate compliance options. If those rates are not 
achieved, the containers would have no method of compliance. As with other 
classes of containers seeking exemption, the EQC has been granted no 
authority to provide an exemption from compliance for specific product-related 
containers. A change in the statute would be necessary to obtain this result. 

(Responses to Comments 15F, 15G and 15H are included in the general 
Response to Comment 15.) 

Pre-existing Containers (340-90-350(2)) 

COMMENT: (Comments received from Eastman Kodak Co. [#46], Chesebrough
Pond's USA Co. [#115]) The language in 340-90-350(2) should be changed to 
exclude containers made before 1995 but filled during or after the year 1995. 
For certain specialized products we purchase multi-year quantities to minimize 
procurement costs; these supply our production demands for several years. 
This is consistent with the spirit of the Oregon law [#46]. Support. pre-existing 
container language [#115]. 

RESPONSE: The proposed rules OAR 340-90-350(2) allow containers sold after 
1/ 1/95 but filled prior to 111195 to be excused from compliance. It is 
reasonable to also extend this coverage to containers sold after 1/1195 but 
manufactured before 1/ 1195. Staff has included the suggested change in the 
proposed rules. 

Comment 17: Recycled Content Compliance (340-90-360) 

COMMENT: (Comments received from The Soap and Detergent Assoc. [#49], KW 

E- 25 



Memo To: Environmental Quality Commission 
October 3, 1994 
Page 26 

Plastics Recycling Division [#75], Neale & Assoc. for Geon Co. [#91], Gage 
Industries [#216]) 

A. The proposed rule (340-90-360) provides for calculation of the recycled 
content rate on a "production run" basis. Strongly urge that this be changed to 
an annual basis. This would accommodate any short-term market/supply 
problems which could affect the ability to comply on a "production run" basis. 
The results would be the same for the state. This would also reduce 
paperwork [#49, #216]. 

B. We are concerned with the requirement for recycled content in rigid plastic 
food containers. Post-consumer resin may have adverse effects on HDPE 
containers which are now reclaimable, through use of barrier layers, etc. 
Currently the supply of post-consumer HDPE cannot meet the demand; 
legislation is not necessary to increase markets for reclaimed HDPE. 
Implementation of the recycled content in food containers should be delayed 
until there is a better solution for food-grade bottles [#75]. 

C. The proposed rules fail to give credit for recycled content used in other 
than rigid plastic containers. To divert materials from landfills, the rules 
should allow and encourage broader recycled content applications [#91]. 

RESPONSE: 

A. The proposed rules require that for containers to meet the recycled content 
compliance standard they must be manufactured in a process which is designed 
and operated to produce containers with 25 % recycled content. The term 
"production run" was unclear as used in the proposed rule. It is the intent of 
the rule that the container manufacturer determine the rigid plastic containers it 
produces are in compliance with the Law. Recycled content compliance for an 
individual container would be judged by evaluation of the production process, 
input of recycled plastic, from which the container was produced. The 
language in OAR 340-90-360 has been changed and is now consistent with that 
in OAR 340-90-410(1)(a)(B): "Production run" has been changed to "during 
the same time period that the container was made, within a one year period as 
determined by the container manufacturer." The language in OAR 340-90-
410(1 )(a)(B) has also been changed for consistency. 

B. The use of recycled content is one of several options provided in the Law. 
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The Law does not allow for a waiver or delay in implementation for food
grade bottles. The proposed rules were not changed in response to Comment 
17B. 

C. The Law encourages the use of recycled content in rigid plastic containers 
through the recycled content compliance option. It encourages the use of 
recycled content in all plastic products through the three recycling rate options. 
The proposed rules were not changed in response to Comment l 7C. 

Recycling Rate for "Product-Associated Container" (340-90-370(3)) 

COMMENT: (Comments received from AJP Northwest [#80]) One compliance 
option is a 25% recycling rate for a "product-associated container." My 
company distributes and operates a recycling program for polystyrene 
foodservice grade material for our customer base (including deli's, schools, 
cafeterias, etc). That customer base is what the proposed rules call the 
"product manufacturer." My recycling program allows for containers from 
many container manufacturers; consequently the wording of the definition at 
340-90-320(12) ("Product-associated container means a brand-specific rigid 
plastic container. .. ") will cause me many problems. Recommend changing the 
wording to allow for various brands to be used. Certification that a particular 
product is made from a specific resin should be easily accessible. 

Section 340-90-370(2) specifies how the recycling rate is to be calculated for 
"specified types" of rigid plastic containers. The proposed rule says that the 
recycling rate for type of container, in the aggregate, must be at least 25 % . 
Does this mean that recycling programs such as ours will not be available until 
the aggregate rate of that material (i.e. polystyrene) is at 25%? Or does it 
mean that our program must meet a minimum of 25% recycled? We want to 
be able to offer our customers the opportunity to comply by offering both a 
recycled content option and a recycling program. 

RESPONSE: The use of containers from several container manufacturers by a single 
product manufacturer does not preclude the product manufacturer from 
obtaining a product-associated recycling rate for all containers which hold his 
"brand" of product. A point-of-sale product manufacturer who has a 
successful "in-house" recycling program could seek compliance for his 
containers under the product-associated container option. The reference to 
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"brand-specific" in the Law and proposed rules could mean either the 
container or product manufacturer's "brand." The proposed rules were not 
changed in response to Comment 18. 

Calculation of the Recycling Rate 

COMMENT: (Comments received from OSPIRG [#1], Recycling Advocates [#8], 
City of Ashland [#10], Eastman Kodak Co. [#46], Continental Plastic 
Containers Inc. [#62], Chef Francisco [#68], League of Women Voters of 
Oregon [#70], Pennzoil Co. [#85], Association of Oregon Recyclers [#104], 
Garten Foundation [#107], Northwest Food Processors Assoc. [#109], Gage 
Industries [#216], 15 members of the public [#19, #20, #21, #22, #24, #27, 
#28, #29, #30, #31, #32, #33, #34, #35, #36]) 

A. Post-consumer rigid plastic containers used to calculate recycling rate. 
1.) Support calculation of the rigid plastic container recycling rate using only 
post-consumer rigid plastic containers, not in-plant plastic scrap and containers 
or containers that are taken directly from one manufacturing plant to another· 
manufacturer. The law must push beyond the plastic recycling that is already 
occurring in Oregon. Counting only post-consumer containers in the 
numerator is consistent with the method of determining recycling rates for 
other materials [#1, #8, #10, #19, #20, #21, #22, #24, #27, #28, #29, #30, 
#31, #32, #33, #34, #35, #36, #70, #107]. Inclusion of pre-consumer plastics 
would be a slap in the face to communities working to improve their plastics 
recycling programs [#10]. Food packages should be a part of the recycling 
rate calculation [ # 109]. 

2.) Oppose use of post-consumer rigid plastic containers to calculate the 
recycling rate. The statute does not use the term "post-consumer rigid plastic 
containers," but rather "rigid plastic containers." To conform to the law, 
increase clarity, reduce confusion and for consistency, "post-consumer rigid 
plastic containers" should be replaced with the term "rigid plastic containers" 
wherever used [#62, #65, #216]. There is an added inconsistency between the 
statutory definition of "recycled material" and the proposed definition of "post
consumer rigid plastic container." The former refers to intended end use or 
product life cycle while the latter refers to intended end use and product life 
cycle [#65]. 
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B. The methodology for calculating the aggregate recycling rate does not use 
the same container criteria for the numerator and denominator. The numerator 
is restricted to rigid plastic containers 8 oz. to 5 gallons in size, whereas the 
denominator includes the total weight of all rigid plastic containers disposed of 
iri Oregon (plus the numerator). Companies recycling rigid plastic containers 
of any size should be allowed to include that figure in the numerator, thus 
maintaining the same criteria in the numerator and denominator [#46]. 

C. Submission of data from recyclers. We are concerned about DEQ's 
reliance on voluntary submission of data to calculate the recycling rate. 
Recyclers often start up and go out of business quickly, thus making it difficult 
to collect accurate data. Recyclers also may not have the staff to maintain 
accurate records [#46]. What recourse is there against recyclers who 
understate the amount of recycled plastic reported? [#109] We caution the 
Department not to impose additional recordkeeping requirements on those who 
only collect and compact material for delivery to other in-state handlers so 
they won't avoid handling plastics because of the additional paperwork [#104]. 

D. Public comment/challenge on recycling rate. DEQ should provide a 
mechanism to receive public comment on the aggregate recycling rate before it 
is officially issued. This will allow DEQ to make adjustments for errors or 
omissions before beginning enforcement. This will yield the most accurate 
rate possible [#65, #216]. The public should be given evidence by DEQ so 
adjustment methods to the rate can be challenged [#216]. 

E. Frequency. The rules should require that studies to calculate the aggregate 
rate be conducted frequently enough to be fair and accurate [#68]. DEQ 
should be required to calculate the aggregate recycling rate on an annual basis 
[#85]. 

F. Methodology. Precise methodology used for calculating the rate is not 
given, including a definition of the recycler survey process, the auditing 
process for survey respondents, accuracy expectations on survey and waste 
characterizations, etc. [#109] 

G. Public review for methodology. No public review for the proposed 
methodology is proposed. No indication is given that there will be an appeals 
process built into the methodology [#109]. 
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RESPONSE: 

A. The intent of this legislation was to provide opportunity for the public to 
recycle plastic and to purchase plastic items made with recycled content. As 
used here, the public means the household and commercial consumers where 
typically the plastic would have been placed in the disposal stream. It does 
not mean a manufacturing plant where historically an established market for 
the plastic material exists, and the material does not enter the disposal .stream. 
The calculation of an aggregate recycling rate is a measurement of the public's 
ability to recycle plastic and the words "post-consumer" make the distinction 
described above. 

B. By definition, a rigid plastic container is 8 fluid oz. or greater and 5 
gallons or less in size and that definition will be applied to the greatest extent 
possible in calculating both the numerator and denominator. The rule does use 
the same methodology in calculating the numerator and denominator. 

C. Private recyclers, manufacturers and distributors are required to provide 
data annually to the Department relative to materials which are recycled or 
recovered from the wastestream. Although the Department approaches this 
annual survey as a voluntary one, the authority exists to require submittal of 
the data. The same authority exists for obtaining rigid plastic container 
recycling data. 

D. There is no formal provision for public comment on the determination of 
the aggregate recycling rate for compliance purposes or the calendar year 
aggregate recycling rate before they are officially issued. However, the 
Department will continue to work with the interested persons throughout the 
process of determination of these rates so that problems, adjustments or 
omissions in the methodology can be addressed. 

E. An annual rate calculation was considered frequent enough to be fair and 
accurate. The rules provide for annual calculation of the recycling rate. 

F. The methodology for collection of recycling or waste composition data is 
not included in the proposed rules. This methodology has been developed and 
will continue to be improved by the Department with the assistance of outside 
technical advice. Formalization of the specific procedure in the administrative 
rules would require a formal amendment through the rule making process each 
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time a small improvement or other change was desired. 

G. The Department proposes to continue to use and develop data collection 
methodologies with the direct input of advisory task forces and technical 
advisors from the public sector. 

The proposed rules were changed in response to Comments 19A-G as noted in 
response to Comment 14 (Page E-18). 

Publication of Report on Aggregate Recycling Rate (340-90-380(2)(d) 

COMMENT: (Comments received from American Plastics Council [#65]) The 
report to be written by DEQ should include "potential error associated with 
estimation of the total tons of municipal solid waste disposed of in Oregon." 

RESPONSE: The rules language will be amended to read: " ... a report which 
includes a discussion of potential error associated with estimation of the total 
tons of municipal solid waste disposed of in Oregon. information on the 
recycling and disposal data collection and analysis methodologies and ... " 

Comment 21: Pyrolysis (340-90-380(7)) 

COMMENT: (Comments received from OSPIRG [#1], Recycling Advocates [#8], 
City of Ashland [#10], Steinfeld's Products Company [#39], American Plastics 
Council [#65], League of Women Voters of Oregon [#70], Oregonians for 
Food and Shelter [#84], Neale & Assoc. for Geon Co. [#91], Ropak Corp. 
[#92], Garten Foundation [#107], Gage Industries [#216], 21 members of the 
public [#3, #19, #20, #21, #22, #23, #27, #28, #29, #30, #31, #32, #33, #34, 
#35, #36, #38, #69, #71, #72, #222]) 

Agreement with proposed rule: Strongly support language in the proposed 
rule, incorporating the Attorney General's advice that fuel or energy products 
of pyrolysis should not count in the recycling rate. The law was meant to 
increase recycling of plastic, not use of plastics as fuel or energy. Burning 
plastic is not recycling. Pyrolysis is energy recovery [#1, #3, #19, #20, #21, 
#22, #23, #27, #28, #29, #30, #31, #32, #33, #34, #35, #36, #38, #70, #71, 
#72, #107, #222]. 
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Disagreement with proposed rule: Disagree with efforts to classify pyrolysis 
of plastics as non-recycling. Pyrolysis removes plastics from the waste 
stream, and reuses them as a resource [#39, #91, #92]. Pyrolysis transforms 
recyclable material into a "product" as required by ORS 459. 005. Liquid 
hydrocarbon is a product that has value and can be sold in commerce. The 
proposed rule would give recycling credit for only that portion of pyrolysis 
products that can be traced into another plastic product, other than fuel or 
energy. This is not realistically probable. Pyrolysis can process mixed waste 
plastics that are difficult to recycle mechanically. The phrase "other than fuel 
or energy" should be removed from the definition of "recycled in Oregon" 
(340-90-320(16)) [#65, #216]. The proposed rule is inconsistent with the 
statutory definition in ORS 459A.650(6), which reads "Recycled material 
means a material that would otherwise be destined for solid waste disposal, 
having completed its intended end use or product life cycle." The demand for 
post-consumer resin is less than the supply, so collected material will just be 
stockpiled [ #84, #91]. 

RESPONSE: The Department does not oppose pyrolysis and is not classifying the 
pyrolysis of plastics as "non-recycling." The. advice we have received from 
the Attorney General's office following its study of Oregon law and legislative 
history is that pyrolysis of plastics is not recycling to the extent the end 
product of that process is a form of energy. Therefore, calculation of the 
recycling rate for rigid plastic containers excludes outputs of pyrolysis which 
are fuel products or otherwise used for energy recovery. Outputs from 
pyrolysis which are recycled into new products not used for energy recovery 
are included in the calculation of the recycling rate. 

Comment 22: 

Pyrolysis of rigid plastic containers when the end products go to energy 
recovery may be appropriate as a way to keep those containers that cannot be 
recycled out of the state's landfills. While this recovery is encouraged and is 
counted toward statewide and local recovery rate goals, it cannot be considered 
recycling under Oregon law. 

Compliance Reporting (340-90-400 and 340-90-410) 

COMMENT: (Comments received from OSPIRG [#1], Eastman Kodak Co. [#46], 
Clorox [#47], Southland Corp. [#52], L&F Products [#206]) 
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Supports procedure for requesting proof of compliance and underlying records 
from the product manufacturers and container manufacturers [#1]. 

A. Suggests use of two-year record retention rather than three. Most 
businesses operate under a two-year system, making it cumbersome to keep 
data more than two years. Computer systems may not be able to hold more 
than two years of data. Two years would be consistent with California [#46, 
#206]. 

B. There should be a standard amount of time given to comply with any DEQ 
request for information, rather than different amounts of time in the proposed 
rule. It can take a significant amount of time to collect information from 
internal business units; therefore we recommend a standard 60-day response 
time. There should also be an option for a 30-day extension in case of 
extenuating circumstances. 

C. Manufacturers should be able to use national data to fulfill recordkeeping 
requirements which could be prorated based on Oregon's population. Our 
firm sells a substantial amount of product to national chains through central 
distribution points; we have no mechanism to track what is actually shipped 
into Oregon [#47]. 

RESPONSE: 

A. The proposed rules require record retention for three years. The three
year period was agreed upon by the Certification, Auditing and Records Task 
Force as a reasonable compromise between the Department's need to be sure 
records will still be available when requested and the burden to the 
manufacturer of retaining records over time. Particularly in the case of 
container manufacturers, the Department may not request records for well over 
a year after the container is manufactured. Staff feels that a two-year retention 
period is insufficient to ensure records will be available when needed. The 
proposed rules were not changed in response to Comment 22A. 

B. The time periods for reporting were developed through discussion in the 
Certification, Auditing and Records Task Force. Each time period was 
considered appropriate for the type and availability of information requested. 
It was felt that a straight 60-day requirement would overly prolong the process 
while 30 days might encourage requests for time extensions. All of the 
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reporting requirements include an option for a time extension. The proposed 
rules were not changed in response to Comment 22B. 

C. The use of national data, adjusted to represent Oregon is one method of 
providing documentation of compliance. Nothing in the proposed rules 
restricts this approach to documentation. The proposed rules were not 
changed in response to Comment 22C. 

Responsibility of a Container Manufacturer (340-90-410) 

COMMENT: (Comments received from Continental Plastic Containers Inc [#62], 
Pennzoil Co. [#85]) 

A. To clarify the container manufacturer's responsibility, the words "upon 
request" should be added to 340-90-410(2)(a) on line 24. This can be deleted 
from line 30, same page. The same phrase should be added to the definition 
of "Container Manufacturer's Certificate of Compliance" in 340-90-320(2) 
[#62]. 

B. The rule should require a container manufacturer to provide copies of all 
documentation supporting its Certificate of Compliance upon request by a 
product manufacturer to which it supplies containers. This may be needed for 
a product manufacturer to demonstrate compliance [#85]. 

RESPONSE: 

A. The addition of the language "upon request" to OAR 340-90-410(2)(a) 
would slightly clarify and reduce the container manufacturer's responsibility. 
However since the container manufacturer may not know if a product 
manufacturer will need an Oregon-required Certificate, it is reasonable to 
allow the container manufacturer to wait to provide the Certificate until it is 
requested. This places slightly more responsibility on the product 
manufacturer. Staff has included the suggested change in the proposed rules in 
OAR 340-90-410(2)(a) but does not feel that the same change is necessary in 
the definition in OAR 340-90-320(2). 

B. A container manufacturer must supply a Certificate of Compliance to a 
product manufacturer. However the container manufacturer has no obligation 
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to provide other information to a product manufacturer. Since other 
information in a container manufacturer's records may contain trade secrets, it 
is unreasonable for the proposed rules to require that information be provided 
to product manufacturers. The proposed rules were not changed in response to 
Comment 23B. 

Documentation for Drug Exemption (340-90-400(3)(a)(C)) 

COMMENT: (Comments received from Nonprescription Drug Manufacturers Assoc. 
[#55]) Language in 340-90-400 specifying documentation needed to 
demonstrate an exemption for drugs should be amended. Subparagraph 
(3)(a)(C)(ii) should be changed to read: "Appropriate references to the FDA 
Final Monograph or Tentative Final Monograph under which the drug is 
marketed." This more correctly reflects what is in the FDA regulations. 

RESPONSE: The suggested change appears to further clarify. the intent of the 
proposed rules. Staff has included the suggested change to OAR 340-90-
400(3)(a)(C)(ii) in the proposed rules. 

Comment 25: Confidential Information (340-90-420) 

COMMENT: (Comments received from Eastman Kodak Co. [#46], Chesebrough
Pond's USA Co. [#115]) Urges deletion of subsections (2)(a) and (b) of OAR 
340-90-420, which would eliminate the potential of releasing confidential 
information to competitors. The regulations should state how confidential 
information sent to the State should be identified, such as "Confidential -
Trade Secret - Do Not Release." [#46] 

Support mechanism for confidentiality of certification data in 340-90-420 
[#115]. 

RESPONSE: The language in OAR 340-90-420(2) is intended to give the person 
who is making a claim that trade secrets are contained in information provided 
to the Department, an opportunity to defend that claim and protect such 
information. Removal of this provision would not provide greater protection 
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of claimed trade secrets. The proposed rule was not changed in response to 
Comment 25. 

Reduced Civil Penalty for Small Businesses 

COMMENT: (Comments received from Polystyrene Packaging Council [#61]) 

A. Although DEQ has proposed to reduce the status of a violation by a 
product manufacturer selling fewer than 500 rigid plastic containers a day, the 
mere threat of sanctions will discourage many proprietors from continuing to 
use even lawful plastic packaging and increase their costs. 

B. DEQ's resources will not be adequate to ensure that the law is enforced 
equitably. 

RESPONSE: 

Comment 27: 

A. The Department has reduced the reporting requirements to lessen the 
potential impact of the Law on small point-of-sale businesses which put a 
product in a rigid plastic container. There is no provision in the Law to 
exempt containers used by these businesses from the provisions of the Law. 
The Department hopes that container manufacturers will provide and small 
point-of-sale businesses will use rigid plastic containers which comply with the 
Law. 

B. Regardless of the resources available, the Department will provide 
equitable enforcement. 

The proposed rules were not changed in response to Comment 26. 

Implementation Date/Retroactive Enforcement 

COMMENT: (Comments received from Steinfeld's Products Company [#38], 
American Pet Products Manufacturers Association Inc. [#42], Safeway [#50], 
Reckitt & Colman [#51], McDermott, Will & Emery for Solo Cup Co. [#100], 
Oregon Food Industries, Inc. [#114]) The understanding was that as a result 
of amendments by the 1993 Legislature, the law could not be implemented 
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until after January 1, 1996 and DEQ had calculated recycling rates for 1995. 
Now it appears that DEQ could fine product manufacturers for non-compliance 
in 1995. The food industry effectively has only two ways to comply, through 
the 25 % aggregate rigid plastic container recycling rate, or through the 
"substantial investment" exemption. If DEQ implements compliance on 
January 1, 1995 for the food industry, millions of dollars in sales will be 
placed in jeopardy. At least, please implement the "substantial investment" 
exemption immediately [#39]. Fines have been lowered, but what assurance is 
there that fines will not be levied retroactively? Lower fines do not address 
the issue [#50]. The risk of retroactive enforcement may force a choice 
between technical non-compliance in 1995 or withdrawal from the market. 
Rulemaking should clarify this ambiguity [#51]. 

If the regulation goes into effect on January l, 1995, this will be at least a 
year prior to the Department's calculation of a rigid plastic container recycling 
rate. At the same time, the regulation requires the manufacturer or retailer to 
act as if that rate had been determined. The manufacturer would be required 
to commit valuable resources based on an unknown assumption and risk 
retroactive enforcement actions. This is unfair [#42, #50, #100]. DEQ will 
apply the calculated 1995 recycling rate retroactively to determine whether 
product manufacturers were violating the statute by selling containers in 1995 
that were not being recycled at a 25% rate in 1995. This does not comport 
with the plain language of the statute. The statute states that rigid plastic 
containers comply if rigid plastic containers in the aggregate "are being 
recycled in Oregon at a rate of 25 percent by January 1. 1995." There is no 
provision regarding recycling rates for the calendar year 1995 or any 
subsequent year. The legislative intent here. was not to rely on a retroactively 
applied recycling rate, but to fix a date for calculating these rates which would 
allow manufacturers to prospectively determine their compliance with the law 
in order to avoid violations [#100]. Concerning the Director's recent directive 
on enforcement, even if the effective enforcement date is January 1, 1996, the 
rules will begin to be enforced before DEQ has calculated the recycling 
rate(s). The affected industries still will not know whether the packaging they 
are using is in compliance [#114]. Implementation of the regulation should be 
stayed until the Department has calculated the recycling rates, and the date of 
compliance should be stayed until one year after such rates are made known 
[#42]. Retroactive enforcement should be prohibited [#114]. 

RESPONSE: The Department has considered the public comments concerning 
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implementation dates, compliance dates and enforcement. The Department 
believes that a close reading of the statute supports the interpretation that the 
determination of the recycling rate should be made before manufacturers are 
required to place into their records their demonstration of compliance. The 
Department also believes that requiring manufacturers to choose a compliance 
method without knowing the recycling rate may not be appropriate or realistic. 

In response to the public comments, the Department will propose the following 
to the Environmental Quality Commission: 

1) The Department will determine whether the aggregate recycling rate for 
purposes of compliance is at least 25% by January 1, 1995. This 
determination will be based on existing data and include projections of what is 
likely to happen. (Note that the Department Director has already formally 
stated that enforcement actions for violation of the statute and implementing 
rules shall be based solely upon a manufacturer's compliance status beginning 
January 1, 1996.) 

2) At the same time, the Department will use similar data and projections to 
determine if the statutory criteria for the substantial investment exemption for 
the aggregate recycling rate have been met. 

3) Before January 1, 1996, and each year thereafter, the Department will 
determine, as needed, new aggregate and resin specific recycling rates for 
compliance purposes. 

The above approach allows manufacturers to know.beforehand if the aggregate 
or resin specific recycling rates can be used for compliance purposes after 
January 1, 1995. The Department believes this is the most fair way to 
implement the rigid plastic container law. A change in the propose rules has 
been made partially as a result of this comment, OAR 340-90-380(2) 

Corporate Averaging 

COMMENT: (Comments received from OSPIRG [#1], Recycling Advocates [#8], 
City of Ashland [#10], Mary Kay Cosmetics Inc. [#11], Kraft General Foods 
[#41], Eastman Kodak Co. [#46], Clorox [#47], Soap and Detergent Assoc. 
[#49], Reckitt & Colman Inc. [#51], Continental Plastic Containers Inc. [#62], 
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League of Women Voters of Oregon [#70], KW Plastics Recycling Division 
[#75], Procter & Gamble [#76], Pennzoil Co. [#85], Castrol North America 
[#93], Amway Corp. [#95], Sunbeam Plastics [#96], Cosmetic, Toiletry, and 
Fragrance Assoc. [#98], Paulsen & Roles Laboratories [#101], Graham 
Packaging Co. [#102], Association of Oregon Recyclers [#104], Garten 
Foundation [#107], Chesebrough-Pond's USA Co. [#115], Owens-Brockway 
[#116], L&F Products [#206], Bend Recycling Team [#221], 15 members of 
the public [#19, #20, #21, #22, #27, #28, #29, #30, #31, #32, #33, #34, #35, 
#36, #218]) 

Opposition to corporate averaging: Oregon law does not provide for this 
option. Concerns have been raised that it would put smaller, local firms at a 
disadvantage, and that it could allow large national manufacturers to comply 
with the law without increasing recycling in Oregon. We have seen no 
information that would allay those concerns. Corporate averaging should not 
be allowed [#1, #8, #10, #19, #20, #21, #22, #27, #28, #29, #30, #31, #32, 
#33, #34, #35, #36, #70, #104, #218, #221]. At any rate, corporate 
averaging for the source reduction exemption should not be allowed [#1]. 
Although a case can be made for encouraging large companies to increase 
recycled content over 25 % , it would be inappropriate to promote this concept 
at this time as an unfair advantage over smaller manufacturers; moreover there 
is not clear evidence that corporate averaging would produce the desired result 
of providing better markets in Oregon for post-consumer recycled plastics 
[#107]. 

Support of corporate averaging: Should allow corporate averaging across 
product lines to be consistent with California requirements. Lack of this 
option could hinder the offering of some products in the state, forcing 
consumers to cross the border to purchase such products [#11, #98]. 
Corporate averaging should be allowed for compliance with recycled content, 
reuse, or the source reduction exemption. This gives maximum flexibility for 
companies to comply with the law by making only those package changes 
which maintain product safety and package integrity. It also offers more 
opportunities to keep compliance costs down [#41, #76, #93, #95, #96, #101, 
#102, #115, #206]. Some containers capable of using recycled content can use 
more than 25 % recycled content; others cannot contain any recycled content. 
Corporate averaging would allow companies to use whatever compliance 
method achieves the greatest gains at least risk and cost. Manufacturers could 
focus on their largest volume items. It would also make reporting less 
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burdensome, as a limited number of container styles are used for a wide 
variety of products [#46, #85]. "Company-wide/multiple packaging line" 
averaging of recycled content is the most important issue to us; technology is 
available to use more than 25 % recycled content in our highest volume 
containers. But we can't use the other options [#85]. Allowing corporate 
averaging would result in more recycled material being used in a shorter 
amount of time [#47]. It would alleviate some of the complications currently 
in the development of markets for recycled resins by allowing companies to 
run over 25 % recycled resins in molds that are set up for recycled resins 
[#75]. If averaging is not allowed, some companies will reduce the use of 
post-consumer resins [#116]. 

The ability to average among non-food containers (as well as averaging 
between food and non-food containers) is critical. Product compatibility issues 
may significantly inhibit or prevent the use of recycled content for cleaning 
products (which interact with their packaging in different and complex ways). 
But other packaging by the same company may be capable of containing more 
than the stipulated minimum. The company should receive credit for using 
what it can where most suitable. Urge adoption of the provisions of Section 
17944(b) [not attached] of the California regulations [#49]. 

Averaging does not necessarily need to be applied to all compliance standards 
as a condition of being adopted into the rule. Recycling content averaging is 
beneficial; DEQ should evaluate the benefits of allowing averaging for the 
others on a standard-by-standard basis [#85]. 

Corporate averaging should be extended to container manufacturers as well as 
product manufacturers [#49]. 

The process of gaining compliance using post-consumer resin requires 
extensive testing; manufacturers making a good-faith effort to comply may not 
be able to meet the deadline. Corporate averaging is one way to "extend the 
compliance deadline" for such cases. California's regulations provide for an 
extension for a manufacturer who has substantially achieved the goal, and who 
intends to be in full compliance at a later date [#51]. 

There is no language in the Law which prevents DEQ from including 
corporate averaging [#47]. We do not agree that because the averaging option 
is not specifically identified in the Law, it cannot be allowed in the rule. The 
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Law is a general framework. If averaging is not allowed in any form, there is 
no practical way to comply with the recycled content option, under which each 
container in a batch is considered in compliance if the entire batch has 25 % 
recycled content. Because this may not be true, the use of averaging is 
implied in the law. Corporate averaging does not thwart the goals of the 
statute; it will contribute to waste reduction goals by assuring that companies 
will use the same amount of recycled material across product lines as they 
would on an individual package-by-package basis [#85, #98]. 

We consider the argument to be faulty that corporate averaging would put 
small manufacturers at a disadvantage [#85]. 

If DEQ decides not to allow recycled content averaging as a compliance 
option, it should at least be offered as an exemption for a minimum of five 
years. This would allow manufacturers time to incorporate 25 % recycled 
content into all their containers or to develop alternative packaging [#85]. 

RESPONSE: Corporate averaging was discussed by the Department's three advisory 
task forces. The national and local manufacturers have strong, opposing, 
feelings on this issue. The Law does not specify "averaging" as a method of 
calculating compliance. However, mathematical averaging is already 
incorporated into the calculation of recycling rates. 

One point made during the discussion of averaging was that corporate 
averaging of recycled content at either the container or product manufacturer 
level may provide a competitive advantage to the large national manufacturer 
over the local small manufacturer; Agreement was not reached on this point. 
Compliance with the recycled content standard might be difficult for some 
classes of products. Corporate averaging might allow for compliance across 
classes of products for large "multi-product" manufacturers. Again, this might 
put small single-product manufacturers at a disadvantage. It might also add 
individual non-complying containers to the market, with a 0% recycled content 
container "averaging" up to a 25 % content container. 

The Department has not found an application for corporate averaging which 
would ensure equity for both large national and small local manufacturers. It 
would not be appropriate to introduce into the implementation of the Law a 
new concept which generated inequity. A clear policy direction on the use of 
corporate averaging would appropriately come from the Legislature. The 
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proposed rules have not been changed in response to Comment 28. 

Comment 29: Consistency with California and Other States' Laws 

COMMENT: (Comments received from OSPIRG [#1], Mary Kay Cosmetics Inc. 
[#11], Kraft General Foods [#41], Monsanto [#87], Castrol North America 
[#93], S.C. Johnson & Son, Inc. [#94], Amway Corp. [#95], Sunbeam Plastics 
[#96], Cosmetic, Toiletry, and Fragrance Assoc. [#98], National Food 
Processors Assoc. [#99], Graham Packaging Co. [#102], Oregon Agricultural 
Chemicals & Fertilizers Assoc. [#105]) The existence of differing and 
conflicting laws in the various states is very burdensome to industries with 
regional or national distribution. Regulating pesticide packages and 
disallowing corporate averaging is inconsistent with California rules [#87]. 
Requirements should be consistent with other states' requirements whenever 
possible to facilitate compliance [#93, #96, #102, #105]. 

While Task Force members generally supported keeping the rules consistent 
with California rules, this was not true if such "consistency" would result in 
weakening Oregon's law [#1]. 

State-by-state consistency of plastic container requirements is crucial for 
interstate commerce. There are significant differences on several key issues 
between California and Oregon regulations. These differences could result in 
the marketing of "Oregon only" products, or the banning of products in 
Oregon, and should be altered in Oregon regulations [#11, #94, #95, #98, 
#99]. 

California allows a one-year waiver for new package introduction; in that 
manner a base weight can be established for source reduction providing a 
mechanism for new packages to be introduced after the effective date of the 
law [#41]. 

RESPONSE: There are some similarities between the Oregon and California rigid 
plastic container laws. However, the two laws differ in specific detail. Those 
differences in the laws lead to major differences in the administrative rules for 
each state. The Oregon Law does not give the EQC authority to adopt rules 
identical to the proposed California rules. Specific language in the California 
law allows for provisions such as averaging, reduced container compliance, 
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Comment 30: 

one-year waivers, exemption of FIFRA-regulated products, and exclusion of 
containers which do not store the product for more than seven days. These 
provisions are lacking in the Oregon Law. The Department has sought 
consistency of the proposed Oregon rules with the California rules where 
legally possible and where they do not result in a weakening of the intent of 
the Oregon Law. The proposed rule has not been changed in response to 
Comment 29, except as noted in the Response to Comment 8. 

Reusable Containers Used to Store Nonconsumables 

COMMENT: (Comments received from Mattel, Inc. [#43], Ropak Corp. [#92]) 

A. The rule does not address reusable containers that function as storage 
containers for nonconsumables such as a power drill and drill bits, modeling 
clay, etc. Such products may have a long life, and continued reuse of the 
container is essential for storage of the product. Moreover, these "storage 
containers" constitute a minuscule portion of the waste stream [#43]. 

B. Re-use of plastic containers by consumers should be considered in 
implementation of the law. There is evidence that rigid plastic containers, 
especially pails and buckets, are re-used by consumers for a variety of 
applications [#92]. 

RESPONSE: 

A. The proposed rules do not address the reuse of a container for storage by 
the consumer for an original nonconsumable product The Department feels 
that it cannot determine the potential impact of allowing storage containers for 
nonconsumable products to be considered reused without further information 
and consideration. While these containers may be "reused" there has been no 
change in the proposed rule to specifically qualify these types of containers. 

B. The Law specifically states that to qualify as a reused container, a 
container must be reused for the same or substantially similar use. If a 
consumer uses a container for substantially different uses this does not qualify 
the container as "reused. " The proposed rule has not been changed in 
response to Comment 30B. 
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Comment 31: Problems for Point-of-sale Foodservice Industry 

COMMENT: (Comments received from the Foodservice & Packaging Institute [#48, 
#77], Polystyrene Packaging Council [#61], American Plastics Council [#65], 
Plaid Pantries, Inc. [#106], United Grocers [#108], Oregon Food Industries, 
Inc. [#114], Tony Kingsbury [#119]) There are inherent differences between 
generic containers used by the foodservice industry and other regulated 
containers. These differences make it impossible for container and product 
manufacturers to comply with these rules, which are not written for point-of
sale foodservice containers and are unworkable for retail foodservice 
establishments. 

Containers used by this industry move through commerce differently. Generic 
containers are often purchased "off-the-shelf," not directly from a container 
manufacturer. The product manufacturer (foodservice establishment) has no 
direct relationship with the container manufacturer; therefore the product 
manufacturer cannot obtain the necessary data from the container manufacturer 
for compliance with a specific option. Therefore documentation will be highly 
problematic and overly burdensome [#48, #65, #77, #106]. Manufacturers.of 
foodservice containers do not know who will ultimately buy the container nor 
in which state they will be sold [#77]. Point-of-sale containers such as clear 
clamshells are often generic and not associated with a specific product; they 
present compliance problems as outlined in the next paragraph [#106, #114]. 

There are no real options for this industry. Reuse of these single-use 
containers is prohibited by the federal Food Code. Recycled content can only 
be used where the container manufacturer has complete control of the source 
of the post-consumer material, and it can be used only for a specific container 
(e.g. school lunch tray). This critical customer/supplier relationship does not 
exist between most foodservice customers and the container manufacturer. 
An FDA no-objection letter is required for recycled content in food-contact 
packaging. To incorporate post-consumer content in a deli container, testing 
would have to be done for a variety of food, at a variety of different 
temperatures for a variety of different uses, because the manufacturer doesn't 
know what food product the container will hold. The documentation required 
for the recycled content option is unworkable; how could a container 
manufacturer determine a "production run" for a generic container? Would he 
have to know who the purchaser will be? Meeting the aggregate recycling 
rate of 25% is not a certainty. A retailer could not calculate a specified type 
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recycling rate, since at most he could determine materials were collected for 
recycling; but collection is not recycling. Source reduction is not an option 
because it is based on a "contaioer to product ratio." This cannot be 
determined for point-of-sale or generic contaioers, as the same container is not 
associated with a product over the years to make a five-year comparison. The 
same container could be used for many different products (e.g. soup, ice 
cream, etc.), and needs change overnight as menus change [#48, #65, #77]. 
Many containers have already been reduced as much as possible [#77]. Costs 
to retailers to change suppliers and materials will be prohibitive. DEQ's 
Fiscal and Economic Impact Analysis contains several significant errors that 
could mislead one to believe that implementation of the law would have no 
significant fiscal impact on point-of-sale retailers and contaioer manufacturers. 
For example, the recordkeeping costs to manufacturers of generic point-of-sale 
containers is not "negligible," and in fact goes to the heart of the way business 
is conducted [#77]. [Note: Comments received from the Northwest Food 
Processors Assoc. on July 20, 1994 concerning on the fiscal impact of the rule 
are attached after comments received during the public comment period. 
These were solicited by the Department during preparation of the Fiscal and 
Economic Impact Analysis, but were received too late to be included in that 
document] 

The unanticipated impacts of regulation of food service disposable polystyrene 
products must be addressed by DEQ (if these are regulated, food service 
vendors will switch to alternative products weighing more than polystyrene, 
which are not recycled thus adding to landfills, and which are more expensive) 
[#61]. The above obstacles need to be examined by DEQ [#65, #119]. 
Recommend implementing the exemptions discussed above in Comment 15C-l, 
"Exemption for food packages and food processors" [#114]. 

RESPONSE: 

A. Recordkeeping. The Department agrees that recordkeeping should be kept 
to a minimum for small point-of-sale product manufacturers. Consequently the 
proposed rule has been changed to specify that product manufacturers with 
sales of fewer than 500 containers per day will not have to keep records of 
container compliance. However, they must maintain records of quantity of 
product purchased,. brand name, and product number, and source of purchase. 
The Department will follow up with container manufacturers on compliance 
records. The Department anticipates that container manufacturers will not sell 
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Comment 32: 

noncomplying containers in Oregon and that point-of-sale product 
manufacturers will not use containers which do not comply with Oregon Law. 
New language has been added to the proposed rules, OAR 340-90-400(7). 

B. Polystyrene. Polystyrene, particularly food service polystyrene, is 
currently recyclable, and recycling programs do exist. Small point-of-sale 
product manufacturers can contribute to the recycling rate. 

C. Eriforcement. Enforcement against point-of-sale product manufacturers 
will be taken if they are in violation. A non-complying small point-of-sale 
product manufacturer will receive a notice of noncompliance and be given a 
reasonable period of time in which to come into compliance. 

New Product Waiver (See also Comment 12, "Reduced Container") 

COMMENT: (Comments received from Procter & Gamble [#76]) There should be 
provision for a limited waiver for new products or packages introduced 
into the stream of commerce. 

RESPONSE: The Law does not make provision for the EQC to grant any waiver 
from the compliance standards. The Department assumes that it was 
legislative intent in 1991 that packaging for products introduced in 1995 and 
beyond would have been developed to be in compliance with the 1991 law. 
One consideration which has been raised is that a waiver for new products 
would place similar existing products at a competitive disadvantage. The EQC 
has not been granted authority to issue individual product waivers. A change 
in the statute would be necessary to obtain this result. The proposed rules 
have not been changed in response to Comment 32. 

Comment 33: Responsibility of Retailers, Third-party Challenges 

COMMENT: (Comments received from Safeway [#50], Oregon Food Industries, 
Inc. [#114]) The rules should clearly state that retailers not otherwise product 
or container manufacturers will not be subject to enforcement for selling a 
product in a noncomplying container. The DEQ July 22, 1994 memo says that 
retailers would probably not be subject to enforcement. Rules should clarify 
this gray area and state that the retailer is not subject to enforcement for non-
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point-of-sale items [#114]. Upon review of the Oregon statutes, our attorneys 
believe that retailers are at risk of third-party challenges [#50]. 

RESPONSE: The Law and proposed rules do not identify retailers or place require
ments on them except where they take on the additional role as a product 
manufacturer by directly packaging products in rigid plastic containers. In 
those cases where a retailer is a product manufacturer, the proposed rules treat 
these product manufacturers equitably with all other product manufacturers. A 
third-party challenge of a retailer may be possible. However, there is nothing 
in the proposed rules to encourage or facilitate such a challenge. The 
Department anticipates that product manufacturers and container manufacturers 
will not sell noncomplying containers in Oregon and that retailers will not sell 
containers which do not comply with Oregon Law. The proposed rule has not 
been changed in response to Comment 33. 

COMMENTS ON SPECIFIC LANGUAGE (not covered in "topic" comments above): 

Page A-1, line 15. Purpose. Change "amount" to "number" of rigid plastic 
containers being disposed of in Oregon. This would clarify that 
reducing the weight of rigid plastic containers is not sufficient if they 
continue to be landfilled. We need to actually divert plastic packaging 
volume from being landfilled. (OSPIRG [#1]) 

RESPONSE: The term "amount" is general and more appropriate for 
the policy statement of these rules. Amount can include weight, 
volume, and number, or a combination thereof. The proposed rules 
have not been changed. 

Page A-14, (340-90-340(6). Delete paragraphs (6)(a)(A) and (B). Paragraph 
(6)(a)(A) simply repeats (6)(a). Paragraph (6)(a)(B) is unnecessary 
because "viable market" is defined by what immediately follows (Soap 
and Detergent Assoc. [#40]) 

RESPONSE: OAR 340-90-340(6)(a)(A) and (B) are part of the criteria 
for meeting the exemption set out in ORS 459A.660(5)(e). All of the 
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criteria from the law are listed here; elimination of two of those criteria 
in the proposed rules might cause confusion as to intent. The proposed 
rules have not been changed. 

Page A-18, line 29. Add "post-consumer" after "weight of." (OSPIRG [#1]) 

RESPONSE: The addition of "post-consumer" clarifies the intent of 
this section. The suggested language has been added to the proposed 
rules OAR 340-90-380(2)(c)(B)(i). 

Where is the section dealing with Compliance for reused containers? (OSPIRG [#1]) 

resptoc6.rpc 

RESPONSE: The rule related exclusively to reused container 
compliance was dropped from the proposed rules after the substantive 
material in the rules was transferred to OAR 340-90-400 and 410. This 
left the rule with only a direct restatement of ORS 459A.655(1)(c) 
which can already be found in OAR 340-90-350(1)(c). Therefore the 
rule dealing with Compliance for Reused Containers was deleted. 
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ATTACHMENT- F 

Detailed Changes to Original Rulemaking Proposal 
Made in Response to Public Comment 

6 The following new language is added to OAR 340 Division 90 
7 
8 OAR 340-90-310 PURPOSE 
9 

10 
11 

12 
13 
14 
15 
16 
17 
18 
19 
20 

21 
22 
23 

( 1 ) The following administrative rules, OAR 340-90-320 through 430, are 
intended to establish the minimum requirements for the implementation of 
the Oregon Rigid Plastic Container Recycling Law, ORS 459A.650 through 
680. The Commission's purposes in adopting these rules are to: 

(a) 

(b) 

(c) 

Reduce the amount of rigid plastic containers being disposed of in 
Oregon; 

Increase the reuse or recycling of rigid plastic containers that would 
otherwise be disposed of; 

Increase the use of recycled material in the manufacture of rigid 
plastic containers. 

24 OAR 340-90-320 DEFINITIONS 
25 As used in OAR 340-90-310 through 430 unless otherwise specified: 

- I 
28 

29 

30 

31 
32 
33 

34 
35 
36 

37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 

( 1 ) 

(2) 

(3) 

(4) 

(5) 

"Container manufacturer" means the producer or generator of a rigid plastic 
container for a packaged product that is sold or offered for sale in Oregon. 
A "container manufacturer" is the same as a "package manufacturer" as 
defined in ORS 459A.650(2). 

"Container Manufacturer's Certificate of Compliance" means the certificate 
provided by the container manufacturer to a product manufacturer which 
describes the records which the container manufacturer has available to 
document that a rigid plastic container or containers are in compliance with 
OAR 340-90-350 (1 )(a), (1 )(b}(A), or (1 )(b)(B). 

"Container/product ratio" means the ratio of the weight of a rigid plastic 
container to the units of product in the container. 

"Department" means the Department of Environmental Quality. 

"Drug" has the meaning given by the federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 321) and pertinent regulations, including the following: 

(a) Articles recognized in the official United States Pharmacopoeia, official 
Homeopathic Pharmacopoeia of the United States, or official National 
Formulary, or any supplement to any of them; and 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

"' 7 
28 
29 
30 
31 
32 
33 
34 

35 
36 
37 
38 
39 

(6) 

(7) 

(8) 

(9) 

(bl 

(cl 

(d) 

Articles intended for use in the diagnosis, cure, mitigation, treatment, 
or prevention of disease in man or other animals; and 

Articles (other than food) intended to affect the structure or any 
function of the body of man or other animals; and 

Articles intended for use as a component of any article specified in 
clauses (a), (b), or (cl of this section. 

Drugs include nonoerscription or over-the-counter drugs regulated pursuant 
to [.<efeveReediR ]the federal Food, Drug and Cosmetic Act (21 U.S.C. 321) 

"FDA" means federal Food and Drug Administration. 

"FD&C Act" means federal Food, Drug and Cosmetic Act (21 U.S.C. 321 ). 

"Infant formula" has the meaning given by the federal Food, Drug and 
Cosmetic Act (21 U.S.C. 321 (f)), and is food which purports to be for 
special dietary use solely as food for infants because it simulates human milk 
or is suitable as a complete or partial substitute for human milk. 

"Medical device" means an instrument, apparatus, implement, machine, 
contrivance, implant, in vitro reagent, or other similar or related article, 
including a component, part or accessory, which is: 

(a) 

(b) 

Recognized in the National Formu/ary, United States Pharmacopoeia, 
or any supplement thereto, and intended: 

(A) For use in the diagnosis, cure, mitigation, treatment, or 
prevention of disease in man or other animals; or 

(8) To affect the structure or any function of the body of man or 
other animals which does not achieve its primary intended 
purpose through chemical action within or on the body of man 
or other animals; and is 

Not dependent upon being metabolized for the achievement of any of 
its principal intended purposes. 

40 (10) "Medical food" has the meaning given by the federal Food, Drug, and 
41 Cosmetic Act (21 U.S.Co 321) and pertinent regulations and includes the 
42 following: 
43 

44 
45 
46 
47 

(a) 

(b) 

A product formulated to be consumed or administered internally under 
the supervision of a physician; and 

A product intended for specific dietary management of a disease or 
condition for which distinctive nutritional requirements, based on 
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6 
7 
8 

9 

recognized scientific principles, are established by medical evaluation. 

For purposes of these rules, medical food is food that is consumed or 
directly placed in the stomach or intestine through a tube, or other food 
which is used to manage a disease or medical condition, or food labeled 
"may be used as the sole source of nutrition" or "may be used as the sole 
item of the diet". Food for which popular dietary claims are made, such as 
"low fat" or "low sodium," is not medical food. 

10 { 11) "Post-consumer rigid plastic container" means a rigid plastic container that 
11 would otherwise be destined for solid waste disposal, having completed its 
12 intended end-use and product lifecycle. Rigid plastic containers which held 
13 obsolete or unsold products shall be considered post-consumer rigid plastic 
14 containers when used as a feedstock for new products other than fuel or 
15 energy. 
16 
17 (12) "Product-associated container" means a brand-specific rigid plastic container 
18 line, which may have one or more sizes, shapes or designs and which is 
19 used in conjunction with a particular, generic product line. A "product-
20 associated container" is the same as a "product-associated package" as 
21 defined in ORS 459A.650(3). 
22 
23 (13) "Product manufacturer" means the producer or generator of a packaged 
24 product that is offered for sale in Oregon in a rigid plastic container. 
2 5 [P,<edtlet man11faeftlrer ine/IJ(Jcs beth persens whe paekage a predtlet 'Nhieh 

is shif}fJed eff site fer sale and these \Vhe paekage a predtlct at the peint ef 
;;. 7 sale.-} 
28 
29 

30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 

46 
47 

fa) 

(b) 

For purposes of these rules "product manufacturer" includes all 
subsidiaries and affiliates. 

Identification of the product manufacturer, for purposes of these rules, 
shall be determined by the following hierarchy: 

IAJ When the name of the entity that manufactured the product 
held by the container is stated on the container label, then that 
entity shall be considered the product manufacturer; 

(BJ When the container label does not state the entity that 
manufactured the product held by the container, but the 
container label does state the distributor of the container, then 
the distributor shall be considered the product manufacturer; 

(CJ When the container label does not state either the entity that 
manufactured the product held by the container or the 
distributor of the container, but the container label states the 
importer of the container, then the importer shall be considered 
the product manufacturer: 
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fDJ When the container does not have a label or the label does not 
state the entity that manufactured the product held by the 
container. or the distributor of the container. or the importer of 
the container. or the container is filled at the point of sale and 
no other manufacturer distributor or importer is identified on the 
label. then the store that sells the product held by the container 
shall be considered the product manufacturer. 

9 (14) "Product manufacturer's Report of Compliance" means the report provided 
10 by a product manufacturer to the Department which documents compliance 
11 of a rigid plastic container or containers with requirements of OAR 340-90-
12 350 or exemption from those requirements as set out in OAR 340-90-330. 
13 
14 (15) "Recycled content" means that portion of a package's weight that is 
15 composed of recycled material, as determined by a material balance 
16 approach that calculates total recycled material input as a percentage of total 
17 ·material input in the manufacture of the package. 
18 
19 (16) "Recycled in Oregon" means generated in Oregon as plastic from post-
20 consumer rigid plastic containers and collected, processed and eventually 
21 manufactured into another product, other than fuel or energy, either in 
22 Oregon or outside the state. 
23 
24 (17) "Recycled material" means a material that would otherwise be destined for 
25 solid waste disposal, having completed its intended end use or product life 

cycle. Recycled material does not include materials and by-products 
"'7 generated from, and commonly reused within, an original manufacturing and 
28 fabrication process. 
29 
30 (18) "Recycling rate" means the level, stated as a percentage, at which post-
31 consumer rigid plastic containers are recycled in Oregon. The rigid plastic 
32 container recycling rate is determined by dividing the weight of plastic from 
33 post-consumer rigid plastic containers recycled in Oregon by the combined 
34 weight of plastic from both post-consumer rigid plastic containers recycled 
35 and those disposed of in Oregon. 
36 
37 (19) "Reduced package" means a rigid plastic container which has a 
38 container/product ratio which is at least ten percent less than the 
39 container/product ratio for the same product by the same product 
40 manufacturer five years earlier, as provided in OAR 340-90-330(5). 
41 
42 (20) "Replacement product" means a product which is used to refill a rigid plastic 
43 container. Replacement product must be the same as or similar to the 
44 original product in the container. 
45 
46 (21) "Reused container" means either a refillable or reusable container which is 
4 7 refilled by the product manufacturer or reused by the consumer and is used 

at least five times with the same or a similar product. 

F-4 



1 OAR 340-90-330 RIGID PLASTIC CONTAINERS 
2 
3 ALTERNATIVE A ALTERNATIVE 8 
1 
5 ( 1 ) A rigid plastic container is a ( 1 ) A Fi§iel 13lastie eeAtaiAeF is a 
6 plastic bottle, jar, cup, tub, pail, 13lastie settle, jaF, 81:lj3, tl:JB, 13ail, 
7 "clamshell" container, or other "elafflsi'lell" eeAtaiAef, Sf eti'lef 
8 plastic container which meets 13lastie eeAtaiAeF '•"''RieR meets 
9 the following criteria: tRe fellewiA§ efitefia: 

10 
11 (a) Is designed to hold a (a) Is elesi§Aee te "1elel a 
12 product for sale; 13reel1:1et feF sale; 
13 
14 (b) Has a volume of not less ( 13) Has a vel1:1ffle ef Aet less 
15 than eight fluid ounces tRaA ei§Rt e1:1Aees aAel 
16 and not more than five Aet meFe tRaA five 
17 gallons. The volume of §alleAs. T"1e •vel1:1ffle ef 
18 the container shall be tRe eeAtaiAef s"1all 13e 
19 determined using one of eletefffiiAeel l:lSiA§ SAS ef 
20 the following methods: tRe fellevviA§ fflet"1eels: 
21 
22 (A) For a container (A) The laseleel liq1:1iel 
23 which is labeled in vel1:1me; Sf 
24 liquid measure, the 
25 labeled volume; or 

~7 (8) [Fer eeRtaiRers Ret (8) The meas1ueel 
28 ee ve.<efi. ifl liei11iel '<>'el11me ef 
29 (1JfeHA), tl.lhe the eeAtaiAer; 
30 measured liquid 
31 volume of the 
32 container; and 
33 
34 (C) For containers 
35 which have a 
36 le.beled Qroduct 
37 liquid volume of 
38 five gallons or Jess 
39 and a measured 
40 container liquid 
41 volume of more 
42 than five gallons 
43 the labeled 12.roduct 
44 volume shall used. 
45 
46 (c) Is composed (e) Is eeffl13eseel 
47 predominantly of plastic 13rnelemiAaAtly ef 13lastie 

resin; resffi+ 
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23 
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28 

29 
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31 
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(d) Is able to maintain its 
shape, whether empty or 
full, under normal usage, 
independent of any 
product which it contains 
or other external support. 

(2) The following containers are 
also rigid plastic containers if 
they meet the criteria set forth 
in Section ( 1) of this rule: 

(3) 

(a) 

(efl) 

Plastic boxes, baskets, 
crates, and flower pots 
which are sold containing 
a product; 

Rigid pl-astie whesli. 

Plastic trays which have 
sidewalls designed to 
contain a product in the 
tray. 

The determination of whether a 
container meets the definition 
of rigid plastic container shall 
be based solely upon the 
characteristics of the plastic 
container itself at the time of 
determination and not upon any 
material used as packaging for 
a rigid plastic container or for 
packaging of individual 
products within a rigid plastic 

(2) 

(3) 

(El) 

(el 

Is able to maiAtaiA its 
shape, 'Nhether empty or 
full, uAEler Aormal usa§e, 
iAdepeAdeAt of aA'i' 
produet v•·hieh it eoAtaiAs 
or other eJEtemal support. 

Is desigAed to eompletely 
eoAtaiA a produet, uAder 
Aormal usa!Je, -.-.·itheut 
other paelca§iA!l material 
eiceept a lid er elostire. 

The followiA!l eeAtaiAers are 
also ri§id plastie eoAtaiAers if 
they meet the eriteria set forth 
iA SeetioA (1) of Hiis rule: 

(a) 

(b) 

(e) 

Plastie beiws, baslcets, 
erates, aAd flevver pots 
whieh are sold eoAtaiAiA!l 
a produet; 

Ri§id plastic tubes, Aot 
iAeludiA!J tubes v;hich 
eaA be easily haAd 
folded, flexed, aAd 
twisted ·.vithout damage 
to the eoAtaiAer; 

Plastie trays whieh have 
sidevvalls desi§ned to 
eoAtaiA a produet in the, 
tra·,. without the t1se of 
paelca§in!J other thaA a 
lid or closure. 

The determiAation of whether a 
eontainer meets the Elefinition 
of ri§id plostie eontaiAer shall 
be based solely upon the 
eharaeteristies of the plastie 
eontainer itself at the time of 
Elctermination and not upon aAy 
material used as paeka§iAg for 
a ri§id plastie eontainer or for 
paekagin!J of iAdividual 
products withiA a ri§id plastie 
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container. 

(4) Lids and caps are not 
considered to be part of a rigid 
plastic container except when 
they meet one of the following 
criteria: 

(5) 

(a) 

(b) 

Are designed to be 
permanently attached to 
a rigid plastic container; 
or 

Independently meet the 
criteria set forth in 
Section ( 1) of this rule. 

The following packaging items 
shall not be considered part of 
a rigid plastic container: 

(a) Labels; 

(b) Those parts of the whole 
package or of the rigid 
plastic container for 
which the principal 
purpose is to provide a 
tamper resistant seal. 
This does not include 
portions of a rigid plastic 
container which have a 
principal purpose other 
than providing a tamper 
resistant seal; and, 

(c) A bag, film, or flexible 
inner or outer wrap 
which is used to cover or 
contain a product or a 
rigid plastic container. 

container. 

( 4) Li Els anEI ea13s are not 
eonsiElereEI to be 13art of a rigiEI 
13lastie container mcee13t when 
they meet one of the following 
criteria: 

(SJ 

(a) 

(bl 

Are ElesigneEI to be 
13ermanently attaeheEI to 
a rigiEI 13lastie container; 
ef 

lnE1e13eneently meet the 
criteria set forth in 
Section (1 l of this rule. 

=Fhe follo'd'"ing 13ael~aging items 
shall not be eonsieeree 13art of 
a rigid 13lastie container: 

(al Labels; 

(b) =Fhese 13arts of the whole 
13ael~age or of the rigiEI 
13lastie container for 
whieh the 13rinei13al 
13ur13ose is ta 13roviEle a 
tam13er resistant seal. 
=Fhis Eloes not ineluEle 
13ortions of a ri§iEI 13lastie 
container which ha'1rn a 
13rinei13al 13ur13ose other 
than 13roviEling a tam13er 
resistant seal; ane, 

(el A bag, film, or fle)(ible 
inner or outer wra13 
which is useEI to eo•11er or 
contain a 13roduet or a 
ri§iEI 13lastie container. 

44 OAR 340-90-340 EXEMPT RIGID PLASTIC CONTAINERS 
45 

46 
47 

( 1 ) Rigid plastic containers which meet one of the sets of criteria in sections (2) 
through (6) of this rule are exempt from the requirements of OAR 340-90-
350 through -370. 
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(2) 

(3) 

(4) 

The product in the rigid plastic container is one of the following: 

(a) A "drug" as defined in OAR 340-90-320(5}; 

(b) A "medical device" as defined in OAR 340-90-320(9); 

(c) "Medical food" as defined in OAR 340-90-320(10); or, 

(d} "Infant formula" as defined in OAR 340-90-320(8). 

The rigid plastic container and product are shipped out of Oregon before they 
are sold to the final consumer. 

The packaging is necessary to provide a tamper-resistant seal for public 
health purposes. 

(a} 

(b) 

For the purposes of OAR 340-90-310 through 430, packaging which 
provides a tamper-resistant seal is one of the following: 

(A) A separate device associated with a rigid plastic container 
which resists tampering with the product in the container or 
exposes when an attempt to tamper with a product has 
occurred, such devices include but are not limited to tape, film, 
foil, and tamper-resistant caps and lids; or 

(B) A portion of a rigid plastic package which is designed to work 
with a device described in paragraph (A} of this section or 
which independently resists tampering with the product in the 
container or exposes when an attempt to tamper with a product 
has occurred. 

A complete rigid plastic container shall not be considered "necessary 
to provide a tamper-resistant seal" and shall not be exempt under the 
provisions of this rule. 

ALTERNATIVE A OAR 340-90-340(5) ALTERNATIVE B OAR 240 90 240(5) 

(5) The container is a reduced 
container. 

(a} A container is a reduced 
container when the 
container/product ratio has 
been reduced by at least ten 
percent when compared 
with the container used for 
the same product by the 

(5) Ti'le container is a reduced 
container. 

(a) A container is a redueed 
container wtien ti'le 
container/product ratio has 
been reduced by at least ten 
percent wl'len compared 
·.vith the container used for 
the same product b•t the 
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1 same product manufacturer saffle produet fflaAufaeturer 
2 five years earlier. five years earlier. 
3 
4 (A) For a container which (A) For a eoRtaiRer ""'AieA 
5 has been changed to a Aas BeeR eRaA§ed to a 
6 reduced container after redueed eoRtaiRer after 
7 January 1, 1990 and JaRuar>r 1, 1990 aAd 
8 before January 1, Before JaRuary 1 , 
9 1995: 1995: 

10 
11 (i) Comparison shall (i) GefflpariseR sAall 
12 be made to the Be fflade to tRe 
13 container/product eoRtaiRerfpreduet 
14 ratio of the ratie of tRe 
15 equivalent eE1ui>.taleRt 
16 container sold five eoRtaiRer: 
17 years earlier; 
18 (I) Seid Befere 
19 JaRuary 1, 
20 1990; OF 
21 
22 (II) Fer 
23 eeAtaiRers 
24 Rot said 
25 Before 

) JaAUaF'y 1, 
.t.7 1990, '"tAeR 
28 tAe eoRtaiRer 
29 was iAitially 
30 iRtred ueed. 
31 
32 (ii) The exemption (ii) +Re e~rnfflptieR 
33 shall start on SAall start eR 
34 January 1, 1995; JaRuary 1, 1995; 
35 and shall run until aRd SAall FUR URtil 
36 January 1, 2000. JaRUaF't' 1, 2000. 
37 
38 (B) For a container which (8) Fer a eeRtaiAer wAieR 
39 has been changed to a Ras BeeR eRaR§ed te a 
40 reduced container on or redueed eoRtaiRer OR or 
41 after January 1, 1995: after JaRuary 1, 1995: 
42 
43 (i) Comparison shall ( i) GefflpariseR sAall 
44 be made to the Be fflade to tRe 
45 container /product eoRtaiAerfproduet 
46 ratio of the ratio ef tRe 
47 equivalent eEluivaleRt 

container sold five eoRtaiRer: 
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28 
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years earlier; 

(ii) The exemption 
shall start on the 
date the reduced 
container was first 
used by the 
product 
manufacturer and 
shall run for five 
years. 

(b) A reduction in 
container/product ratio may 
not be achieved by 
substituting plastic for a 
different material for a 
substantial part of the 
container. 

(A) Different material 
means a material other 
than plastic, including 

(8) 

(I) Sols five 
years 13rior to 
the date the 
redueed 
eontainer 
"'lilS first 
used sy the 
13roduet 
manufaeturer; 
Elf;-

(II) For 
eontainers 
whieh have 
seen sold 
less than five 
years, the 
date the 
original 
eontainer 
was first 
used sy the 
13roduet 
manufaeturer. 

(ii) The eiwm13tion 
shall start on the 
date the redueed 
eontainer 'o'11as first 
used sy the 
f)FOSU6t 
manufacturer and 
shall run for five 
years. 

A reduetion in 
eontainer/13roduet ratio may 
not se aehieved B'J' 
susstitutin§ 13lastie for a 
different material for a 
susstantial 13art of the 
eontainer. 

(A) Different material 
means a material other 
than 13lastie, ineluding 
sut not limited to §lass, 
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1 but not limited to glass, ffietal, 'Nood, or paper. 
2 metal, wood, or paper. 
3 (B) l:Jse of diHeFeAt plastie 
4 (B) Use of different plastic FeSiAS OF 60A'll3iAatioAS 
5 resins or combinations of plastie resiAs is AOt 
6 of plastic resins is not use of a El iHcrcAt 
7 use of a different ffiatcrial . 
8 material. 
9 (eJ Fer tl'lc purposes of 

10 (c) For the purposes of ealeulatioA ef tl'lc 
11 calculating the eeAtaiAcrfpreduet ratio, a 
12 container/product ratio, a uAit ef preduet is oAe ef tl'lc 
13 unit of product is one of the fello•NiA!J: 
14 following: 
15 (A) A uAit ef 'NcigAt ef 
16 (A) A unit of weight of preduet, 
17 product; 
18 (BJ A UAit of volume of 
19 (B) A unit of volume of produet, or 
20 product; or 
21 (CJ A UAit of produet use. 
22 (Cl A unit of product use. 
23 (iJ +o EJUalify as a 
24 (i) To qualify as a "uAit ef produet," 
25 "unit of product," a "uAit of J'lFOduet , a "unit of product use" A'IUst 13c 
.,7 use" must be elcarly stated oA 
28 clearly stated on tAc eeAtaiAer or 
29 the container or in etACF proeuet USC 
30 other product use iAstruetioAs. 
31 instructions. 
32 (ii) Seffic ciiaA'lplcs ef 
33 (ii) Some examples of uAits ef predt1ct 
34 units of product use iAelude tAc 
35 use include the AUA'il'JCF of 
36 number of "staAdard 
37 "standard applieatieAs", 
38 applications", "seFviA§S", BF 

39 "servings", or otAer !JCACrally 
40 other generally aeecptcd UAits of 
41 accepted units of produet use. 
42 product use. 
43 (El) A rcduecd eeAtaiAer is Aot 
44 (d) A reduced container is not ClECA'lpt froffi G,11,R 3qQ 9G 
45 exempt from OAR 340-90- 35G tAFOtl!JA 37G if tAc 
46 350 through -370 if the 9cpartA'ICAt fiAdS tAat 
47 Department finds that 6AOA!JCS A'ladc iA tAC erigiAal 

changes made in the original eoAtaiAcr adversely iA'lpaet 
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) 

container adversely impact 
the potential for the 
container to be recycled or 
to contain recycled content. 

(e) A reduced container is not 
exempt from OAR 340-90-
350 through -370 if the 
container/product ratio for 
the original container was 
increased after January 1, 
1990. 

(f) For purposes of receiving an 
exemption under this 
section, a concentrated form 
of a product shall be 
considered to be the "same 
product by the same 
product manufacturer" if it: 

(A) Has the same 
product line name; 
and 

(B) Is intended for the 
same use. 

the 19oteAtial for the 
eontaiAer to 13e reeyeled or 
to eoAtaiA reeyeles eonteAt. 

(e) A resuees eoAtainer is not 

(f) A resuees eoAtainer is 
eirnmf}t from OAR 340 90 
350 thrau§h 370 even 
thou§h the eontainer/ 
flFOSUet ratio for the ori§inal 

(§) For 19urf}oses of reeeiving an 

of a f}rosuet shall be 
eonsiseres to 13e the "same 

(A) Has the same 

(B) Is intenses for the 
same use. 
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1 (6) (a) There has been a substantial investment in achieving the recycling rate. 
2 To meet the "substantial investment exemption", all of the following 
3 provisions must be met: 
4 

5 
6 
7 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

(A) A substantial investment has been made in achieving the recycling' 
rate; 

(8) There is a demonstrated viable market for the material from which 
the container is made; 

(C) The relevant recycling rate for calendar year 1995 is at least 20%; 

(D) The recycling rates for the rigid plastic containers for the previous 
two years show evidence of increasing; and 

(E) Reasonable projections indicate that the rigid plastic containers will 
meet the 25 percent recycling rate by January 1, 1997. 

(b) The exemption provided under the provisions of ORS 459A.660(5)(e) 
shall be a one time exemption with an effective date of January 1, 1995 
to December 31, 1996. 

(cJ The Department shall. before January 1. 1995. determine if the 
conditions for the "substantial investment exemption" for rigid plastic 
containers. in the aggregate. have been met. 

.t.7 OAR 340-90-350 COMPLIANCE STANDARDS 
28 

29 (1) Except as provided in OAR 340-90-340, by January 1, 1995 any rigid plastic 
3 o container sold, offered for sale, or used in association with the sale or offer 
31 for sale of products in Oregon shall comply with one of the following: 
32 

33 
34 
35 
36 

37 
38 
39 
40 

41 
42 
43 
44 
45 

46 

47 

(a) Have at least 25 percent recycled content; 

(b) Be made of plastic that is being recycled in Oregon at a rate of at least 
25 percent by meeting one of the following criteria: 

(A) It is a rigid plastic container and rigid plastic containers, in the 
aggregate, are being recycled in Oregon at a rate of at least 25 
percent by January 1, 1995; 

(8) It is a specified type of rigid plastic container and that specified type 
of rigid plastic container, in the aggregate, is being recycled in 
Oregon at a rate of at least 25 percent by January 1, 1995; or 

(C) It is a product-associated container and that class of containers, in 
the aggregate, is being recycled in Oregon at a rate of at least 25 
percent by January 1, 1995. 
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1 
2 

(c) Be used at least five times for the same or a substantially similar use. 

3 (2) Individual rigid plastic containers sold in Oregon after January 1, 1995 but 
4 manufactured by a container manufacturer or filled by a product manufacturer 
5 prior to January 1, 1995 are not required to meet the compliance standards 
6 listed above. A product manufacturer must be able to document that the ' 
7 containers were filled prior to January 1, 1995. 
8 
9 

10 OAR 340-90-360 RECYCLED CONTENT COMPLIANCE 
11 
12 ( 1) A rigid plastic container shall have at least 25 percent recycled content by 
13 January 1, 1995 to comply with OAR 340-90-350(1 )(a). 
14 
15 (2) (a) A container manufacturer shall determine the recycled content of an 
16 individual rigid plastic container as being the same as the calculated 
17 recycled content for all the same type of rigid plastic containers 
18 manufactured [fFem the same fJffldt1ctieR ,"t:JR]during the same time 
19 period, within a one vear period, as determined bv the container 
20 manufacturer, with the same input ratio of recycled material to total 
21 plastic. 
22 
23 
24 
25 

,n 
28 

29 
30 
31 
32 
33 

(b) The recycled content of a rigid plastic container is calculated by dividing 
the weight of recycled material used in the production of the container by 
the total weight of plastic material used to produce the container. The 
result of that calculation is a percentage, which is the recycled content. 

Note: Stated as a formula this is: 

Recycled Material X 100 = Recycled Content 
Total Plastic Material 

34 OAR 340-90-370 RECYCLING RATE COMPLIANCE 
35 
36 A rigid plastic container may comply with OAR 340-90-350(1 )(b) by meeting one 
37 of the following criteria: 
38 

39 (1) The aggregate recycling rate for compliance purposes in Oregon for all rigid 
40 plastic containers, Un the aggFegate,] as calculated[determiRc<f] pursuant to 
41 OAR 340-90-380W, is at least 25 percent. 
42 
4 3 (2) It is a specified type of rigid plastic container and the recycling rate in Oregon 
44 for that type of container, in the aggregate, is at least 25 percent. 
45 
46 

47 
q 

(a) A manufacturer using this recycling rate option may designate the type of 
rigid plastic containers on which the recycling rate will be based. This 
becomes the specified-type. A specified-type may be designated using 
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1 
2 
3 
4 
5 
6 
7 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 

any one or combination of the following characteristics: 

(A) Type of plastic resin used to manufacture the container, for example 
HOPE, natural HOPE, colored HOPE, PETE, PVC; 

(B) Shape and design of the container, for example all bottles, all tubs, 
all gallon jugs, all buckets; 

(C) Use of the container, for example milk bottles, non-milk dairy 
containers, household chemical containers, or other generic product 
lines; 

(D) Other specified characteristics of the container. 

(b) The characteristics used to identify a specified type of rigid plastic 
container shall not exclude or limit it to an individual product-associated 
container. 

19 (3) (a) It is a product-associated rigid plastic container and the recycling rate in 
20 Oregon for that type of container, in the aggregate, is at least 25 
21 percent. 
22 
23 
24 
25 

.t.7 
28 
29 
30 
31 
32 
33 
34 
35 
36 

37 
38 
39 
40 
41 
42 
43 
44 

(b) A product manufacturer using this recycling rate option may designate 
the product-associated rigid plastic container on which the recycling rate 
will be based. This becomes the product-associated rigid plastic 
container. A product-associated rigid plastic container may be 
designated by the following single or combination of characteristics but 
must be limited to a specific brand and generic product line: 

(A) The brand of product in the container (Example: all Brand X produc;ts 
or all Brand Y products); 

(B) The brand and type of product in the container (Example: Brand X 
dish soap or Brand Y cooking oil); 

(C) The brand and type of container (Example: all Brand X gallon jugs, 
or all Brand Y jars); 

(D) The brand and resin type of the container (Example: all Brand X 
PETE containers, or all Brand Y HOPE containers); 

(E) Other specific characteristics or combination of characteristics 
which are brand specific. 

45 (4) A manufacturer choosing the options described in sections (2) or (3) of this 
46 rule may rely upon disposal or recycling data generated by the Department, 
4 7 where available. Manufacturers using other data to calculate a recycling rate 

must be able to document that such data were generated by a methodology 

F - 15 



1 
2 
3 

acceptable to the Department and are verifiable. 

4 OAR 340-90-380 RECYCLING RATE CALCULATION 
5 
6 (1) The recycling rate for rigid plastic containers shall be calculated as one of the 
7 following: 
8 
9 

10 
11 
12 
13 
14 
15 
16 

(al Aggregate or specified resin type recycling rate for compliance purposes: 

(bl Calendar year [in #le] aggregate recycling rate; [as a] 

l!;.l. Sfstpecified type rate, or; [as a l 

(di Pfptroduct-associated rate. 

1 7 (21 Recycling rate for compliance purposes. 
18 
19 
20 
21 
22 
23 
24 
25 

5 

~7 

28 
29 

30 
31 
32 
33 

34 
35 
36 

37 
38 
39 
40 
41 
42 
43 
44 
45 

46 
47 

1 

(al Aggregate recycling rate for compliance purposes. 

(Al The Department shall determine a recvcling rate for rigid plastic 
containers. in the aggregate. for compliance purposes by January 1, 
1995 and each year there after. 

(81 The aggregate recycling rate for compliance purposes shall be based 
in part on the most recent calendar year recycling rate andin part on 
other information which reflects or indicates the level of rigid plastic 
container recycling. When determining the recycling rate for 
compliance purposes for years prior to the calculation of the 
calendar year recycling rate. the Department will use the best 
available recycling rate information in lieu of a calander year 
recycling rate. 

(bl Specified resin tyoe recycling rate for compliance purposes. 

(Al The Department shall determine a specified resin type recycling rate 
for rigidplastic containers for compliance purposes for each of the 
plastic resin types identifed in ORS 459A.680 by January 1. 1995 
and each year there after. 

(81 The Specified resin type recycling rate for compliance purposes shall 
be based in part on the most recent calendar year recycling rate and 
in part on other information which reflects or indicates the level of 
rigid plastic container recycling. When determining the recycling 
rate for compliance purposes for years prior to the calculation of the 
calendar year recycling rate. the Department will use the best 
available recycling rate information in lieu of a calander year 
recycling rate. 
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(f-2},1) Calendar year af,41ggregate recycling rate. 

(a) The calendar year aggregate recycling rate for rigid plastic containers 
shall be calculated by the Department and includes all rigid plastic 
containers including those exempted by OAR 340-90-340 (2), (4), (5) 
and (6) from meeting compliance standards. 

(b) The calendar year recycling rate for rigid plastic containers in the 
aggregate shall be determined as a percentage by dividing the aggregate 
numerator by the aggregate denominator. The numbers in both the 
numerator and denominator of this calculation shall be collected and/or 
adjusted to represent the same calendar year. 

(c) The elements of the formula to calculate the calendar year aggregate 
recycling rate for post-consumer rigid plastic containers in Oregon are: 

(A) The aggregate numerator, expressed in tons. 

(i) The numerator shall be calculated as the total weight of post
consumer rigid plastic containers recycled in Oregon. 

(ii) In addition to the Department's census of material recovery 
rates, the Department may use as the basis for determining the 
total weight of post-consumer rigid plastic containers recycled 
in Oregon an annual recycling census of all parties directly 
involved in brokering, processing, or recycling post-consumer 
rigid plastic containers from Oregon. Monthly forms may be 
provided by the Department for record keeping purposes only. 
Census respondents will be asked to calculate and submit: 

(I) The total amount of post-consumer rigid plastic received 
from Oregon sources which is rigid plastic containers as 
defined in OAR 340-90-330; 

(II) The percentage of (I) that is lost due to removal of 
contaminated, non-plastic, and non-recyclable material; 
and 

(Ill) Any other information the Department may require to 
accurately determine the recycling tonnages. 

(iii) Procedures to conduct the census shall be designed and 
implemented relating to: 

(I) Developing and maintaining a comprehensive list of 
handlers and reclaimers; 
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(II) Obtaining data from handlers and reclaimers, including the 
use of monthly and annual record keeping and reporting 
forms; 

(Ill) Reconciling variances in reported data; 

(IV) Maintaining quality control in data collection and analysis; 
and 

(V) Adjusting data to produce estimates of the amount of 
plastic from post-consumer rigid plastic containers by 
controlling for contamination, including moisture, organic 
matter and other non-plastic materials. 

(iv) The Department shall publish a report on the findings of the 
census, methodologies used and information regarding potential 
errors. 

(B) The aggregate denominator, expressed in tons. 

(i) The denominator shall be calculated as the sum of the total 
weight of post-consumer rigid plastic containers recycled in 
Oregon (the numerator) plus the total weight of post-consumer 
rigid plastic containers disposed of in Oregon. The total weight 
of post-consumer rigid plastic containers disposed of in Oregon 
shall be calculated by multiplying the estimated percent of 
municipal solid waste which is post-consumer rigid plastic 
containers times total tons of municipal solid waste disposed in 
Oregon. 

(ii) The total tons of municipal solid waste disposed in Oregon is 
derived from information collected under the provisions of ORS 
459A.010 (4)(d). 

(iii) A composition study of solid waste disposed of in Oregon shall 
be used as the basis for estimating the percent of disposed 
solid waste which is post-consumer rigid plastic containers" 
Adjustments to a previous composition study may be used as a 
substitute for a new composition study. 

Note: Stated as a formula, this is: 

Aggregate Numerator X 100 = Calendar Year Aggregate Recycling Rate 
Aggregate Denominator 

The calendar year aggregate rigid plastic container recycling rate will be 
determined by the Department annually on a calendar year basis 
beginning with 1995 and published in a report which includes g_ 
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(fal4) 

discussion of potential errors associated with calculation of the total tons 
of municipal solid waste disposed of in Oregon, information on the 
recycling and disposal data collection and analysis methodologies and 
margin of error for the percent composition of rigid plastic containers. 

Specified type recycling rate. The recycling rate for a specified type of 
rigid plastic container as calculated by the Department shall be 
determined as a percentage by dividing the specified type numerator by 
the specified type denominator. The numbers in both the numerator and 
denominator of this calculation shall be collected and/or adjusted to 
represent the same calendar year. 

(a) The elements of the formula to calculate the specified type recycling rate 
for rigid plastic containers in Oregon are: 

(Al The specified type of post-consumer rigid plastic container 
numerator shall be calculated as the total of the specific type of 
post-consumer rigid plastic containers recycled in Oregon, expressed 
in tons. 

(Bl The specified type of post-consumer rigid plastic container 
denominator, expressed in tons. 

(i) The denominator shall be calculated by one of the following 
methods: 

(I) As the sum of the weight of the specified type of post
consumer rigid plastic containers recycled in Oregon plus 
the total weight of the specified type of rigid plastic 
containers disposed of in Oregon; or 

(Ill The total weight of the specified type of post-consumer 
rigid plastic containers sold in Oregon. 

(ii) If the weight of the specified type of post-consumer rigid 
plastic containers disposed of is used to calculate the 
denominator, a composition study of solid waste disposed of in 
Oregon shall be used as the basis for determining the weight 
disposed of. 

Note: Stated as a formula, this is: 

Specified Type Numerator X 100 = Specified Type Recycling Rate 
Specified Type Denominator 

(b) Any person calculating the recycling rate of a specified type of post
consumer rigid plastic container may rely upon disposal or recycling data 
generated by the Department. Persons using other data to calculate a 
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recycling rate must be able to document that such data were generated 
by a methodology acceptable to the Department and are verifiable. 

(c) Adjustment to data collected by the recycling survey and composition 
study identified in paragraphs !mJ)(c)(A)(ii) and !mJ)(c)(B)(ii) of this rule 
respectively shall be made only by use of a methodology acceptable to 
the Department. 

9 (d) Data collected on a national basis may be used to determine the post-
10 consumer rigid plastic container recycling rate in Oregon if it can be 
11 shown how these data are either typical of or can be adjusted to 
12 accurately represent conditions in Oregon. 
13 
14 (f4l-ID Product-associated recycling rate. The recycling rate for a product-
15 associated rigid plastic container as calculated by the Department shall be 
16 determined as a percentage by dividing the product-associated numerator 
17 by the product-associated denominator. The numbers in both the 
18 numerator and denominator of this calculation shall be collected and/or 
19 adjusted to represent the same calendar year. 
20 
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(a) The elements of the formula to calculate the product-associated recycling 
rate for rigid plastic containers in Oregon are: 

(f§l§) 

(A) The numerator shall be calculated as the total weight of product
associated post-consumer rigid plastic containers recycled in 
Oregon, expressed in tons. 

(B) The product-associated post-consumer rigid plastic container 
denominator, expressed in tons. The denominator shall be the total 
weight of the product-associated rigid plastic containers sold in 
Oregon. 

Note: Stated as a formula, this is: 

Product-associated Numerator X 100 = Product-associated Recycling Rate 
Product-associated Denominator 

In cases where the Department calculates the aggregate recycling rate for 
compliance purposes for post-consumer rigid plastic containers, a product 
manufacturer or container manufacturer shall rely on the Department's 
rate calculation when claiming that a container or containers comply with 
OAR 340-90-350( 1 )(b)(A). In cases where the Department calculates the 
recycling rate tor specified types of or product-associated post-consumer 
rigid plastic containers, a product manufacturer or container manufacturer 
may rely on the Department's rate calculation when claiming that a 
container or containers comply with OAR 340-90-350(1)(b)(B) or 
(1 )(b)(C). 
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In cases where a manufacturer calculates the recycling rate for specified 
types of or product-associated post-consumer rigid plastic containers, a 
product manufacturer may rely upon disposal or recycling data generated 
by the Department, where available. Manufacturers using other data to 
calculate a recycling rate must be able to document that such data were 
generated by a methodology acceptable to the Department and are 
verifiable. 

Calculation of a recycling rate shall include only those outputs from 
processing rigid plastic containers which are recycled into new products. 
When a processing technology results in a combination of outputs, some 
of which are recycled into new products and others of which are fuel 
products, or energy recovery, the recycling rate shall not include any 
portion of the output which is a fuel product, is used to produce fuel 
products, or is otherwise used for energy recovery. 

18 OAR 340-90-390 WASTE COMPOSITION 
19 
20 (1) A waste composition study undertaken by the Department shall consist of a 
21 representative, statistically valid sampling of Oregon's municipal solid waste. 
22 A protocol of standards and procedures shall be designed which relate to: 
23 
24 

25 
6 

,;7 

28 

29 

30 
31 
32 

33 
34 
35 
36 

(a) Development of a representative sampling plan; 

(b) Application of the definition of a rigid plastic container in OAR 340-90-
330 when identifying and categorizing rigid plastic containers in the field; 

(c) Maintenance of quality control, including training and auditing; 

(d) Performing sampling, including but not limited to sample selection, 
sorting, weighing; and 

(e) Field data adjustments for contamination including moisture, food and 
other non-plastic materials. 

3 7 (2) The Department shall publisl9 a report ef-the findings of the waste composition 
38 study, the methodologies used and information regarding potential error. 
39 
40 
41 OAR 340-90-400 RESPONSIBILITIES OF A PRODUCT MANUFACTURER 
42 
43 (1) A product manufacturer shall be able to document that a rigid plastic container 
44 or containers are in compliance with either the requirements of OAR 340-90-
45 350 or with one of the exemptions set out in OAR 340-90-340. 
46 
4 7 (2) A product manufacturer's documentation that a rigid plastic container or 

1 containers are in compliance with the provisions of OAR 340-90-350 shall 
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(a) Recycled content. For each container which is in compliance with OAR 
340-90-350( 1 )(a): 

(A) A description of the container, including its resin type, and product; 
and 

(8) A copy of the container manufacturer's Certificate of Compliance 
from each manufacturer who supplied that container. 

(b) Aggregate recycling rate. For containers which are in compliance with 
the aggregate recycling rate requirement, OAR 340-90-350(1 )(b)(A), a 
product manufacturer shall rely upon the rigid plastic container aggregate 
recycling rate for compliance purposes establishedfeaiut1!ated] by the 
Department as the sole documentation necessary to show that a rigid 
plastic container complies with this requirement. 

(c) Other recycling rates. For containers which are in compliance with the 
specified type container recycling rate requirement, OAR 340-90-
350(1 )(b)(B) or the product-associated container recycling rate 
requirement, OAR 340-90-350(1 )(b)(C): 

(A) A description of the container and product; 

(B) Identification of the specified type or product-associated criteria; 

(C) Documentation of the recycling rate for the type of container 
pursuant to OAR 340-90-380(fa}~) or (f4t2); 

(D) Where the Department or the container manufacturer has calculated 
a recycling rate for a specified type or product-associated rigid 
plastic container, the product manufacturer may rely upon that rate 
to show that the container complies with the recycling rate 
requirements. 

(d) Reuse and refill. For containers which are in compliance with the reuse 
requirements, OAR 340-90-350(1 )(c): 

(A) A description of the container and product; and 

(B) Documentation of the number of times the containers are refilled or 
reused. 

(i) The number of times a refillable container is reused is 
determined by review of the product manufacturer's records 
which show the following information for a uniform period of 
time: 
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(I) The number of returned containers actually refilled; 

(II) The number of new containers added to the total number 
of containers used in the product manufacturer's refillable 
container program; and 

(Ill) The total number of containers filled as first use 
containers. 

(ii) The number of times a reusable container is reused is 
determined by review of the product manufacturer's records 
which show the following information for a uniform period of 
time: 

(I) The amount of product sold in the original container or the 
number of original containers sold; and 

(II) The amount of replacement product sold or the number of 
refill units of replacement product sold. 

(iii) A container shall be considered to be used at least five times if 
it is part of a refillable system or reusable container system 
which has an average refill or reuse rate for that container of at 
least four. 

A product manufacturer's records which document that a rigid plastic 
container or containers are exempt from the requirements of OAR 340-90-350 
through -370 shall include the following information: 

(a) Drugs, medical devices, medical food, and infant formula. For containers 
which are exempt under the provisions of OAR 340-90-340 (2): 

(A) A description which clearly identifies the container; 

(B) An identification of which of the four product types will be placed in 
the container; 

(C) For drugs: 

(i) An FDA letter of approval; 

(ii) Documentation of consistency between the over-the-counter 
drug claims and FDA requirements, e.g. appropriate fj3ages 
fr.em #le FDA regtJlatiensJreferences to the FDA Final 
Monograph or Tentative Final Monograph under which the drug 
is marked; or 

(iii) Other definitive evidence that the product meets the FDA 
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definition of a drug. 

{D) For medical devices: 

{i) Documentation that the device is intended to be used for 
diagnosis, cure, or prevention of disease or other definitive 
evidence that the product meets the FDA definition of a 
medical device under the FD&C Act (21 U.S.C. 321 {h) and 
following). 

(El For medical food: 

(i) Documentation that the product meets the definition of medical 
food as defined in the FD&C Act, 1988 and is intended to be 
used as a medical food; 

(ii) Other definitive evidence that the product meets the FDA 
definition of medical food; or 

(iii) Documentation that the product may be labeled "may be used 
as the sole source of nutrition" or "may be used as the sole 
item of the diet". 

(Fl For infant formula: 

(i) Documentation that the product meets the definition of infant 
formula as set forth in the FD&C Act and is being sold for use 
as infant formula; or 

(ii) Other definitive evidence that the product meets the FDA 
definition of infant formula. 

(b) Shipment out of Oregon. No documentation is required for containers 
which are exempt under the provisions of OAR 340-90-340 (3); 

(c) Reduced containers. For containers which are exempt under the 
provisions of OAR 340-90-340(5): 

(A) Descriptions, including container resin type, which clearly identify: 

(i) The original container before reduction; and 

(ii) The reduced container; 

(Bl An identification of the "unit of product" pursuant to OAR 340-90-
340(5)(c) being used to develop the container/product ratio 

(Cl A statement of the container/product ratio and description of how it 
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was calculated for: 

(i) The original container before reduction; and 

(ii) The reduced container. 

(d) Substantial Investment. For containers which are exempt under the 
provisions of OAR 340-90-340 (6): 

(A) Identification of the class of containers and the type of recycling 
rate for which the exemption is being claimed; 

(B) Documentation of the following: 

(i} A substantial investment has been made in achieving the 
recycling rate; 

(ii) There is a demonstrated viable market for the material from 
which the container is made; 

(iii) The relevant recycling rate for calendar year 1995 is at least 
20%; 

(iv) The recycling rates for the rigid plastic containers for the 
previous two years show evidence of increasing; and 

(v} Reasonable projections indicate that the rigid plastic containers 
will meet the 25 percent recycling rate by January 1, 1997. 

(CJ A product manufacturer mav rely upon the Department's 
determination of compliance with the requirements of this exemption 
for rigid plastic containers in the aggregate or for rigid plastic 
containers of specified resin type. 

Product Manufacturer's Report of Compliance. 

(a} Upon the request of the Department, a product manufacturer shall make · 
a Report of Compliance available to the Department. 

(b) A product manufacturer's Report of Compliance shall be submitted on 
forms provided by the Department and shall contain the following specific 
information: 

(A) The product manufacturer's 

(i) Name, 

(ii) Address, and 
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(iii) Name, title, address and phone number of an official company 
representative; 

(8) A description of the container for which compliance or exemption is 
claimed; and 

(C) A description of the product manufacturer's records documenting 
compliance or exemption. 

(c) A product manufacturer shall provide information requested by the 
Department in accordance with the following procedure and time 
schedule: 

(A) The product manufacturer shall provide a Report of Compliance to 
the Department within 60 days of the date of receipt of a 
Department request for the report. 

(8) If the Department finds the Report to be incomplete, the Department 
may request the missing materials from the official company 
representative. The product manufacturer shall provide missing 
materials from a Report of Compliance to the Department within 30 
days of the date of receipt of a Department request for the missing 
materials. 

(C) After it has reviewed the Report of Compliance, the Department may 
request that the product manufacturer provide all or part of the 
documentation described in a Report of Compliance, other records, 
additional information kept by the product manufacturer which is the 
basis for those records or any other information deemed necessary 
to determine compliance with the law. The product manufacturer 
shall provide the records or other material requested to the 
Department within 45 days of the date of receipt of a Department 
request for the records. 

35 (5) (a) A product manufacturer may request an extension of the time period to 
36 submit materials requested by the Department. Such a request for 
37 extension must be in writing and received by the Department prior to the 
38 due date of the original Department request. The request for extension 
39 shall: 
40 

41 
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44 
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46 
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(A) Provide the product manufacturer's name and address; 

(8) Provide the name, title, address, and phone number of an official 
company representative; 

(C) State a specific length for the requested extension, not to exceed 60 
days; and 
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(D) Show good reason for the extension. 

(bl Based upon the information provided in the request for extension, the 
Department may grant the extension, deny the extension or grant an 
extension for a lesser period of time. 

7 (6) Records which document compliance with the requirements of OAR 340-90-
8 350 or exemption under the provisions of OAR 340-90-340 shall be 
9 maintained and available for audit by the Department for a period of at least 

10 three years after the year for which compliance is documented. 
11 

12 (71 The Report of Compliance for a product manufacturer which can demonstrate 
13 that it sell less than 500 rigid plastic containers per day shall consist of the 
14 quantity, brand name. product number. if any. and source of purchase of rigid 
15 plastic containers. These small product manufacturers are not required to 
16 keep other records of container compliance. 
17 
18 (~.8:) Failure of a product manufacturer to provide a Report of Compliance or 
19 additional materials requested by the Department and within the schedule set 
20 out in this rule shall be considered a violation of these rules. 
21 
22 
23 OAR 340-90-410 RESPONSIBILITIES OF A CONTAINER MANUFACTURER 
24 
25 (1) A container manufacturer shall be able to document that a rigid plastic 

6 container or containers are in compliance with the requirements of OAR 340-
., 7 90-350(1 )(a), (1 )(b){A), or (1 ){b)(B). These records shall include at a 
28 minimum, the following information: 
29 
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(a) Recycled content. For each container which is in compliance with OAR 
340-90-350( 1) (a): 

{A) A description of the container including its resin type; 

{B) Documentation of the recycled content of the type of container 
including: 

(i) The total weight of plastic used to manufacture that type of 
rigid plastic container during the time period when the container 
was made; and 

(ii) The weight of recycled material used to manufacture that type 
of rigid plastic container during the same time period. with in a 
one year period. as determined by the container manufacturer. 

(b) Aggregate recycling rate. For containers which are in compliance with 
the aggregate recycling rate requirement, OAR 340-90-350(1 )(b)(A), a 
container manufacturer shall rely upon the rigid plastic container 
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aggregate recycling rate for compliance purposes established[ealet1late8] 
by the Department as the sole documentation necessary to show that a 
rigid plastic container complies with this requirement, OAR 340-90-
350(1 )(b)(A). 

(c) Specified type recycling rate. For containers which are in compliance 
with the specified type recycling rate requirement, OAR 340-90-
350(1 )(b)(8): 

(A) A description of the container; 

(8) Identification of the specified type; 

(C) Documentation of the recycling rate for the type of container 
pursuant to OAR 340-90-380(f-3}4); and 

(D) Where the Department has calculated a recycling rate for a specified 
type of container, the container manufacturer may rely upon the 
Department's rate to show that the container complies with the rate 
requirements. 

Container manufacturer's Certificate of Compliance. 

(a) A container manufacturer shall make a Certificate of Compliance available 
to: 

(A) Any product manufacturer who uses containers from that container 
manufacturer and makes products in those containers available for 
sale in Oregon; and 

(8) The Department, upon request, only if not otherwise available from 
the product manufacturer. 

(b) A container manufacturer's Certificate of Compliance shall contain the 
following information: 

(A) The container manufacturer's 

(i) Name, 

(ii) Address, and 

(iii) Name, title, address and phone number of an official 
representative; 

(8) Description of the container or containers for which compliance or 
exemption is claimed; and 
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(C) A description of the container manufacturer's records documenting 
compliance. 

(c) If after review of the container manufacturer's certificate of compliance 
the Department determines that the information provided in the certificate 
is not adequate to document that a container or containers are in 
compliance with OAR 340-90-350 through 370, the Department may: 

(Al Request that the product manufacturer provide all or part of the 
documentation described in a Certificate of Compliance, other 
records, or additional information kept by the container manufacturer 
which is the basis for those records and any other information 
deemed necessary to determine compliance with the law. Within 15 
days of this request, the product manufacturer shall notify the 
Department whether it will provide the requested information or if 
the Department shall request it directly fr.om the container 
manufacturer. If the product manufacturer notifies the Department 
it will satisfy the request, the records or other material requested 
shall be provided to the Department within 45 days of the date of 
the product manufacturer's notification. 

The Department, at its discretion, may audit the container 
manufacturer directly for purposes of determining compliance with 
these rules. 

(B) If the product manufacturer cannot provide adequate documentation 
or other information requested by the Department within the time 
frame in (A) above, then the Department may request such 
information directly from the container manufacturer. 

(d) A container manufacturer shall provide information requested by the 
Department in accordance with the following procedure and time 
schedule: 

(A) The container manufacturer shall provide a Certificate of Compliance 
to the Department within 60 days of the date of receipt of a 
Department request for the Certificate. 

(8) If the Department finds the Certificate to be incomplete, the 
Department may request the missing materials from the official 
company representative. The container manufacturer shall provide 
missing materials from a Certificate of Compliance to the 
Department within 30 days of the date of receipt of a Department 
request for the Certificate. 

(C) After it has reviewed the Certificate of Compliance, the Department 
may request that the container manufacturer provide all or part of 
the documentation described in a Certificate of Compliance, other 
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records, or additional information kept by the container manufacturer 
which is the basis for those records and any other information 
deemed necessary to determine compliance with the law. The 
container manufacturer shall provide the records or other material 
requested to the Department within 45 days of the date of receipt of 
a request for the records. 

8 (3) (a) A container manufacturer may request an extension of the time period to 
9 submit materials requested by the Department. Such a request for 

10 extension must be in writing and be received by the Department prior to 
11 the due date of the Department's original request. The request for 
12 extension shall: 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

2.7 

(A) Provide the container manufacturer's name and address; 

(B) Provide the name, title, address, and phone number of an official 
company representative; 

(C) State a specific length for the requested extension, not to exceed 60 
days; and 

(D) Show good reason for the extension. 

(b) Based upon the information provided in the request for extension, the 
Department may grant the extension, deny the extension, or grant an 
extension for a lesser period of time. 

28 (4) Records which document compliance with the requirements of OAR 340-90-
29 350 or exemption under the provisions of OAR 340-90-340 shall be 
30 maintained and available for audit by the Department for a period of at least 
31 three years after the year for which compliance is documented. 
32 

33 (5) Failure of a container manufacturer to provide the following shall be 
34 considered a violation of these rules: 
35 
36 

37 
(a) A Certificate of Compliance to a product manufacturer; or 

38 
39 
40 

(b) A Certificate of Compliance or additional materials to the Department as 
requested and within the schedule set out in this rule. 

41 
42 OAR 340-90-420 CONFIDENTIAL INFORMATION PROCEDURE 
43 
44 (1) Records provided to the Department shall not be disclosed to the public by the 
45 Department if: 
46 
47 

3 
(a) The records contain trade secrets as defined in ORS 192.501 (2) or ORS 

646.461 (2); 
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(b) The records, or the applicable portions thereof, are clearly identified as 
trade secrets; and 

(c) The person claiming trade secret status for specific information has 
provided substantiation as to why the material is a trade secret. 

7 (2) (a) The Department shall notify the person who requests confidentiality if a 
8 request is received to disclose those records. The notice shall be 
9 delivered at least 15 days before the Department discloses any of the 

10 records, shall include a copy of any written request or a summary of any 
11 oral request for disclosure, and state how the Department intends to 
12 respond to the request. 
13 
14 (b) If a product or container manufacturer wishes to defend their trade secret 
15 claim, they must respond with a written justification for the basis of their 
16 trade secrets claim. Such a justification shall be delivered to the 
17 Department within 15 days of the Department's notice of a request to 
18 disclose those records. 
19 
2 o (3) (a) The Department will notify the product manufacturer of any information 
21 requested directly from the container manufacturer. 
22 
23 
24 

25 

;.7 

28 

29 

30 
31 
32 

33 
34 
35 

(b) Upon request from the product manufacturer, the Department will make 
available to the product manufacturer copies of records received from the 
container manufacturer concerning that product manufacturer, except as 
provided in section (2) of this rule, so that the product manufacturer may 
identify which of the records, if any, contain trade secrets of the product 
manufacturer. 

(c) If the product manufacturer complies with section (1) of this rule with 
respect to the records of a container manufacturer, the Department shall 
follow the provisions in Section (2) of this rule if it receives any request 
to disclose those records. 

36 OAR 340-90-430 VIOLATIONS 
37 
38 Violations of these rules shall be punishable as provided in ORS Chapter 
39 459.995(1)(a) and pursuant to OAR 340-12-042 and -065. 
40 
41 OAR 340-12-065 is modified to read: 
42 
4 3 Solid Waste Management Classification of Violations 
44 340-12-065 Violations pertaining to the management, recovery and disposal of 
45 solid waste shall be classified as follows: 
46 
4 7 (1) Class One: 

l 
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1 (a) Violation of a Commission or Department Order; 
2 
3 (b) Establishing, expanding, maintaining or operating a disposal site without 

first obtaining a permit; 
5 
6 (c) Accepting solid waste for disposal in a permitted solid waste unit or 
7 facility that has been expanded in area or capacity without first 
8 submitting plans to the Department and obtaining Department approval; 
9 

10 (d) Violation of the freeboard limit which results in the actual overflow of a 
11 sewage sludge or leachate lagoon; 
12 
13 (e) Violation of the landfill methane gas concentration standards; 
14 
15 (f) Violation of any federal or state drinking water standard in an aquifer 
16 beyond the solid waste boundary of the landfill, or an alternative 
17 boundary specified by the Department; 
18 
19 (g) Violation of a permit-specific groundwater concentration limit, as defined 
20 in OAR 340-40-030(3) at the permit-specific groundwater concentration 
21 compliance point, as defined in OAR 340-40-030(2)(e); 
22 
23 (h) Failure to perform the groundwater monitoring action requirements 
24 specified in OAR 340-40-030 (5), when a significant increase (for pH, 
_25 increase or decrease) in the value of a groundwater monitoring parameter 

,~ 

L 

is detected. 
2.7 
28 {i) Impairment of the beneficial uses{s) of an aquifer beyond the solid waste 
29 boundary or an alternative boundary specified by the Department; 
30 
31 {j) Deviation from the approved facility plans which results in an actual 
32 safety hazard, public health hazard or damage to the environment; 
33 
34 {k) Failure to properly construct and maintain groundwater, surface water, 
35 gas or leachate collection, treatment, disposal and monitoring facilities in 
36 accordance with the facility permit, the facility environmental monitoring 
37 plan, or Department rules; 
38 
39 (I) Failure to collect, analyze and report groundwater, surface water or 
40 leachate quality data in accordance with the facility permit, the facility 
41 environmental monitoring plan, or Department rules; 
42 
43 {m) Violation of a compliance schedule contained in a solid waste disposal or 
44 closure permit; 
45 
46 (n) Failure to provide access to premises or records when required by law, 
47 rule, permit or order; 

3 
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1 
2 
3 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

(ol Knowingly disposing, or accepting for disposal, used oil, in single 
quantities exceeding 50 gallons, or lead acid batteries; 

(pl Accepting, handling, treating or disposing of clean-up materials 
contaminated by hazardous substances by a landfill in violation of the 
facility permit and plans as approved by the Department or the provisions 
of OAR 340-61-060. 

(ql Accepting for disposal infectious waste not treated in accordance with 
laws and Department rules; 

(rl Accepting for treatment, storage or disposal wastes defined as hazardous 
under ORS 466.005, et seq, or wastes from another state which are 
hazardous under the laws of that state without specific approval from the 
Department; 

(sl Mixing for disposal or disposing of principal recyclable material that has 
been properly prepared and source separated for recycling; 

(tl Any violation related to the management, recovery and disposal of solid 
waste which causes major harm or poses a major risk of harm to public 
health or the environment. 

24 (2l Class Two: 
'.:15 

:l.7 

28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
117 

3 

(al Violation of a condition or term of a Letter of Authorization; 

(bl Knowingly accepting for disposal or disposing of a material banned from 
land disposal under ORS 459.247, except those materials specified as 
Class I violations. 

(cl Failure of a permitted landfill, solid waste incinerator or a municipal solid 
waste compost facility operator or a metropolitan service district to report 
amount of solid waste disposed in accordance with the laws and rules of 
the Department; 

(dl Failure to report weight and type of material recovered or processed from 
the solid waste stream in accordance with the laws and rules of the 
Department; 

(el Failure of a disposal site to obtain certification for recycling programs in 
accordance with the laws and rules of the Department prior to accepting 
solid waste for disposal; 

(fl Acceptance of solid waste by a permitted disposal site from a person that 
does not have an approved solid waste reduction program in accordance 
with the laws and rules of the Department; 
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2 
3 

5 
6 
7 
8 
9 

10 
11 

12 
13 
14 
15 
16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

L7 
28 
29 
30 
31 
32 

(g) Failure to comply with any solid waste permit requirement pertaining to 
permanent household hazardous waste collection facility operations; 

(h) Failure to comply with landfill cover requirements, including but not 
limited to daily, intermediate, and final covers, and limitation of working 
face size; 

(i) Failure to comply with any plan approved by the Department; 

(j) Failure to submit a permit renewal application prior to the expiration date 
of the existing permit in accordance with the laws and rules of the 
Department; 

fkJ Selling or offering for sale bv a product manufacturer a rigid plastic 
container in violation of ORS 459A.655 through 680. or any rules 
adopted pursuant thereto unless the product manufacturer can 
demonstrate that they sell less than 500 rigid plastic containers per day, 
in which case the violation shall be a Class Three: 

UJ Failure by a product or container manufacturer to maintain or provide 
records as required by ORS 459A.660. or any rules adopted pursuant 
thereto unless the manufacturer can demonstrate that they self less than 
500 rigid plastic containers per day in which case the violation shall be a 
Class Three: 

fmJ Falsely certifving by a product or container manufacturer a rigid plastic 
container as meeting the requirements of ORS 459A.655 through 680. or 
any rules adopted thereto: 

(*Ql Any violation related to solid waste, solid waste reduction, or any 
violation of a solid waste permit not otherwise classified in these rules. 

3 3 (3) Class Three: 
34 
35 
36 
37 
38 
39 
40 

41 
42 

(a) Failure to post required signs; 

(b) Failure to control litter; 

fcJ Manufacturing. selfing or offering for sale any rigid plastic container 
without complving with the labeling requirements as set forth in ORS 
459A.675 to 680. or any rules adopted pursuant thereto. 
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Attachment G-1 

SUMMARY OF TASK FORCES' RECOMMENDATIONS 

This provides a summary of the major areas of agreement reached by the Task Forces, 
followed by an identification of areas in which consensus was not reached. All comments 
refer to the rulemaking proposal presented for public hearing. 

Major Areas of Agreement: 

o Implementation Task Force: 

Definition of rigid plastic container. A majority (7 to 5) supported 
the idea that a rigid plastic container did not necessarily have to 
"completely contain a product" without use of other packaging material 
in order to qualify as a rigid plastic container' as long as it met the 
other requirements in the definition. The majority position was 
included in the rulemaking proposal presented for public hearing as 
"Alternative A" (OAR 340-90-330). However, the notion that the Law 
was meant to cover a package, not the component parts of a package, 
also received considerable support and was included in the rulemaking 
proposal as a discussion option under "Alternative B" to elicit public 
comment. See discussion below, Areas in Which Consensus Was Not 
Reached. 

Point-of-sale packager. Agreed with the Department's and Attorney 
General's interpretation of statute that rigid plastic containers used by 
point-of-sale product packagers (e.g. take-out delis) are covered by the 
Law. 

Pyrolysis. Supported embodying the Oregon Attorney General's 
advice in rule: that portion of pyrolysis that results in a non-fuel 
product could count towards the recycling rate. 

o Certification, Auditing and Records Task Force: 

Reporting. Supported very limited initial reporting requirements, to 
be submitted in a product manufacturer's Report of Compliance. The 
reporting process allows the Department to request additional, more 
detailed information if necessary after reviewing the Report of 
Compliance. 
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Recordkeeping. Supported establishing the product manufacturer as 
the entity primarily responsible for recordkeeping and providing 
records to DEQ upon request. The container manufacturer must 
supply records to the product manufacturer, or to the Department on 
request if this information is not available from the product 
manufacturer. 

o Recycling Rate Task Force: 

Aggregate rigid plastic container recycling rate. The aggregate 
recycling rate is calculated by the Department as a percentage: the 
number of rigid plastic containers recycled divided by the number of 
rigid plastic containers generated in Oregon. The formula is composed 
of a "numerator" and a "denominator." 

o Calculation of the "numerator" (or amount of rigid plastics 
containers recycled). Agreed on using an annual recycling 
census of brokers and processors of rigid plastic containers in 
Oregon, applying various adjustment factors (for contamination, 
etc.). 

o Calculation of the "denominator" (or total amount of rigid 
plastics containers generated in Oregon). Recommended that 
the basis be a statewide waste composition study. Should 
include all rigid plastic containers regardless of whether they 
are exempt from compliance or not. 

Frequency of calculation. The aggregate recycling rate should be 
calculated annually. If it is impossible to conduct an annual waste 
composition study, an adjustment to the "denominator" from the 
previous year's waste composition study should be made. 

Specificity of recycling rate rule. Originally recommended that the 
recycling rate methodology rule itself remain quite general, with 
details to be spelled out in a guidance document prepared by the 
Department. Subsequently it was learned that guidance documents 
have no regulatory effect, so it was instead recommended to add to the 
rule requirements for the Department to develop procedures for the 
calculations. 

Calculation of other recycling rates. Manufacturers may calculate 
recycling rates for· specified types of rigid plastic containers or 
product-associated rigid plastic containers. Methodologies used for 
these calculations must be acceptable to the Department. 
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(Note: the Policy rule, OAR 340-90-310, was added by staff after completion of the 
rest of the rule package; it was not available for review by the Task Forces.) 

Areas in Which Consensus. Was Not Reached. 

1. "Rigid Plastic Container." The area generating the most discussion was the 
definition of "rigid plastic container" (RPC). 

At the heart of the discussion was the interpretation of two elements of the 
definition: 1) "contain;" and 2) "rigid". A majority of the Implementation 
Task Force agreed that a "container" did not have to be a "complete package" 
to qualify (language in OAR 340-90-330, Alternative A). This interpretation 
would make such things as plastic cookie trays sold inside paper bags subject 
to the law. The industry felt that the definition supported by the majority was 
defective and worked with the Department to develop Alternative B. 

Another point of interest was how volume of an RPC should be determined. 
Alternative B allows the product manufacturer to determine how he or she 
wants to determine the volume of the RPC, by using either the volume on the 
label or by measuring the liquid volume of the container. Alternative A 
requires the determination to be made using the volume on the label (if 
available). The Department included the permissive language in Alternative 
B as this concept was supported by several members of the regulated 
community. The Department was reluctant to include it in both Alternatives 
as staff felt it could unnecessarily complicate conduct of the waste 
composition study. Using the labeled volume is a clear directive to persons 
completing the study, and is preferred by the Department. The regulated 
community pointed out that this would create a major inconsistency with the 
California law, and felt that a volumetric capacity determination is the best 
way to determine volume (which in turn decides if the RPC is regulated or 
not). 

The Task Forces tried to balance the statutory definition (and legislative 
intent, although agreement on that was not always reached) with the 
practicalities of implementing the law as they dealt with clarifying the 
definition of RPC. 

2. Reduced Container. One of the exemption options is to use a "reduced 
container" which weighs 10 percent less than a container used five years 
earlier. 

The issue is whether and how products newly introduced into commerce (and 
which therefore used no packaging "five years earlier") might qualify for this 
exemption. The legislative intent of the exemption was interpreted differently 
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by various Task Force members. Some felt the Legislature had not meant to 
exclude newly introduced products from taking advantage of the exemption. 
They argued that it would be a hardship to disallow use of the exemption by 
new products; it would discourage innovation, and be unfair to those who 
wanted to comply by using reduced containers for products that had not been 
on the market for five years. Food processors were especially interested in 
having this option since they are generally precluded by federal Food and 
Drug Administration (FDA) regulations from using other compliance options. 
Other Task Force members felt the exemption was meant to be one-time for 
products in existence on January 1, 1995. 

The Attorney General advised the Department that the timing of the 
exemption under the statute is not entirely clear; however, the statutory 
provision is specific that a reduced container must be compared to a container 
used for the same product by the same packager five years earlier. 

The rulemaking proposal (OAR 340-90-340(5)) included two alternatives: 
Alternative A which follows the Attorney General's advice and requires 
comparison with a container in existence five years previously; and 
Alternative B, which would allow the exemption for products not in existence 
for a full five years. Alternative B would allow comparison with the original 
container first used by the manufacturer for that product, even if that 
container had been sold less than five years. Alternative B was the 
Implementation Task Force's recommendation prior to advice from the 
Attorney General. \ 

3. "Substantial investment" exemption. A rigid plastic container can qualify 
for a two-year exemption if a "substantial investment" is made in reaching the 
recycling rate (see p. 5). The draft rule allows a one-time only exemption 
(from January 1, 1995 to January 1, 1997), on the basis of advice from the 
Attorney General. Some Task Force members felt that this exemption should 
not be restricted to this time period, as this is a disincentive for product 
manufacturers introducing products after 1995 who might want to make a 
substantial investment in recycling the rigid plastic containers for those 
products. 

4. Corporate averaging. The Task Forces discussed a prov1s10n allowing 
manufacturers to comply with the Law by averaging across all containers they 
use or produce. Several members argued that corporate averaging of 
containers across product lines would contribute to the goals of the Law in 
several ways. For example, it would encourage use of recycled content at 
rates above 25 % in those containers where higher content can be used -- if the 
additional content could be counted towards compliance in other containers 
which could not accommodate recycled content (e.g. food containers). 
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Oregon law does not provide for this option. No consensus for a 
recommendation was reached, as small manufacturers felt they would be at 
a disadvantage if corporate averaging were allowed, since they may not have 
the ability to average given their smaller product lines. (3/17 /94, 
Implementation Task Force) 

5. "Post-consuiner rigid plastic container." Calculation of the "numerator" (or 
amount of rigid plastic containers recycled) was restricted in the rulemaking 
proposal to the amount of "post-consumer rigid plastic containers" recycled. 
A "post-consumer rigid plastic container" is a container that would otherwise 
be destined for solid waste disposal, having completed its intended end-use 
and product lifecycle. (OAR 340-90-330(11)) A "post-consumer" container 
may be one that has held an obsolete product (such as outdated dairy 
products); but it does not include scrap plastic generated at a manufacturing 
facility or imperfect containers never filled with product. Scrap plastic and 
imperfect containers are commonly reused. within the original manufacturing 
process, or are sold because of their market value, rather than being 
landfilled. This concept is consistent with legislative intent to target for 
recycling those materials that would otherwise be landfilled. 

Some Task Force members representing the industry expressed concern with 
this. They supported using part of the proposed rule definition of RPC, 
" ... designed to hold a product for sale," as a basis for the recycling rate. 
RPCs "designed to hold a product for sale" are subject to the Law, even 
though they may be imperfect and thus pulled off the manufacturing line 
before being filled. Their recycling should count towards the aggregate rigid 
plastic container recycling rate. Further, manufacturers should get credit for 
the recycling they are already doing by reusing these materials in the 
manufacturing process. 

6. Pyrolysis. Pyrolysis involves the heating of plastic material to produce liquid 
hydrocarbons, carbon black and gas that is used as the energy source for the 
pyrolysis process. The liquid hydrocarbons can be sold to refineries and 
petrochemical facilities for conversion into a variety of materials including 
fuel and monomers for plastic products. The issue arose of whether the 
pyrolysis of rigid plastic containers could count toward the plastics recycling 
rate. The Attorney General (AG) advised the Department that energy 
recovery is not "recycling,'' and the Department cannot give recycling credit 
for energy recovery. To the extent that the end product of pyrolysis is not 
energy recovery but is further processed into plastic feedstock, it could 
contribute to the recycling rate. The proposed rule incorporates that 
provision, and was supported by most Implementation Task Force members. 

G - 8 



Other Issues. 

tfsum 

However, representatives of the American Plastics Council (APC) strongly 
disagreed. The APC argues that pyrolysis constitutes recycling because it 
creates a new product (liquid hydrocarbons). The APC filed a request for 
summary judgment that pyrolysis qualifies as "recycling" to prevent the 
Department from preparing a rule excluding any "energy recovery" products 
of plastics pyrolysis from the recycling rate. 

Appeals process. Task Force members wanted to know how a recycling rate 
established by the Department might be appealed if they believed it was 
erroneous. The Attorney General advised the Department that a recycling rate 
would not be established as an Order, and therefore could not be challenged 
per se, as an appeal can only be made to a "final order" of the Department 
or the Commission. A rate could be challenged at the point of enforcement. 
That is, if the Department issues a Notice of Violation against a product 
manufacturer relying on a recycling rate (calculated by the Department to be 
less than the necessary 253), this is a final order and can be appealed. 
Procedures in OAR 340 Division 11 (Contested Cases) and OAR 340 Division 
12 (Enforcement Procedures) would be followed. 
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Attachment H 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Implementation of Oregon's Rigid Plastic Container Law 

Rule Implementation Plan 

Summary of the Proposed Rule 

The proposed rule would set policy, compliance and exemption standards, methodologies 
for calculating rigid plastic container recycling rates, recordkeeping requirements, reporting 
responsibilities, and enforcement provisions to implement Oregon's Rigid Plastic Container 
Law. 

It will affect "product manufacturers" (persons who produce or generate a packaged product 
that is sold or offered for sale in Oregon in a rigid plastic container), and "container 
manufacturers" (persons who produce or generate a rigid plastic container used for a 
packaged product that is sold or offered for sale in Oregon). This includes manufacturers 
of foods, beverages, personal care products, household and commercial chemicals, 
pesticides, automotive accessories, consumer commodities and any other products sold in 
Oregon in a rigid plastic container. Point-of-sale packagers such as take-out food services, 
street vendors, etc., who use rigid plastic containers are also subject to the law. Retailers 
such as grocery stores are also affected, as the law could influence the kinds of products 
available. It will affect persons involved in brokering, processing or recycling post
consumer rigid plastic containers from Oregon. 

Proposed Effective Date of the Rule 

January 1, 1995. 

Proposal for Notification of Affected Persons 

The Department developed a list of persons interested in the Rigid Plastic Container Law 
in the course of developing the rules through Task Force meetings, etc. The interested 
persons list includes trade associations of most affected industry groups. These persons will 
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receive a Status Update in November informing them that rules have been adopted, and how 
them can obtain a copy. The Department will also develop other information (fact sheets. 
etc.) to guide the regulated community in complying with the Law, and provide technical 
information both to individual manufacturers and in appropriate industry forums. 

Proposed Implementing Actions 

1. Regulated community: 

o On January 1, 1995 product manufacturers must comply with the Law. They 
will have to begin keeping records beginning March 1, 1995 to document 
compliance. Container manufacturers will have to supply Certificates of 
Compliance upon request of the product manufacturer. 

o After the Department calculates an aggregate recycling rate for Calendar year 
1995, product manufacturers will have to submit documenting information 
upon request by the Department. 

2. Department: 

o Inform the regulated community about the requirements of the Law through 
press releases and contacts with trade associations. (Beginning after rule 
adoption, November 1994) 

o Continue administering its FY 94-95 waste composition study, including 
special activities to gain additional data concerning amounts of rigid plastic 
containers disposed of. (May 1994 through June 1995) 

o Contract to determine a "compliance recycling rate" for rigid plastic 
containers before January 1, 1995. (Beginning immediately after rule 
adoption, and annually thereafter.) 

o If the "compliance recycling rate" is between 20 % and 25 % , use best existing 
and available data and projections to determine if the statutory criteria for the 
"substantial investment" exemption for the aggregate recycling rate have been 
met. (Immediately after "compliance recycling rate" is determined.) 

o Develop other information (fact sheets, etc.) to guide the regulated community 
in complying with the Law, and provide technical information both to 
individual manufacturers and in appropriate industry forums. (Beginning in 
fall 1994) 
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o Prepare a Report to the 1995 Legislature on the status of plastic recycling 
programs and possible recommendations for statutory changes, after 
consultation with the Implementation Task Force. (By January 1, 1995) 

o Develop and administer a recycling census of rigid plastic container brokers 
and processors. (Annually, beginning in early 1995) 

o Develop reporting forms (e.g. for product manufacturer's Report of 
Compliance). (Mid-1995) 

o Calculate an aggregate recycling rate for rigid plastic containers for calendar 
year 1995. (By mid-1996) 

o After calculating the aggregate recycling rate, and if that rate is less than 25 
percent (and criteria are not met for the two-year "substantial investment" 
exemption), begin requesting and reviewing records from product 
manufacturers documenting how they comply with the Law. (Mid-1996) 

o Calculate an annual rigid plastic container recycling rate using results of the 
annual plastic recycling census and the Department's biennial waste 
composition study (using adjustment factors for the years in which no waste 
composition study is performed). (1997 and thereafter) 

Proposed Training/ Assistance Actions 

o DEQ headquarters and regional staff will be briefed on the new regulations 
and DEQ's role in implementation, and will receive copies of Status Updates 
and Fact Sheets developed above. 

o A master file of questions and answers concerning compliance interpretations 
will be kept by DEQ headquarters staff. 

o As noted above, DEQ staff will provide compliance information to the 
regulated communities, and provide outreach both to individual manufacturers 
and to industry forums. (Beginning in fall 1994) 

implpln.rpc 
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Attachment I 

459A.620 PUBLIC HEALTH AND SAFETY 

Note: Sections 94 and 95, chapter 560, Oregon Laws 
1993, provide: 

Sec. 94. The State Forestry Departrrient, the State 
Parks and Recreation Departm'ent. the Departmerit of 
Transportation and the Oregon Department of Adminis
trative Services shall initiate programs under ORS 
459A.615 on or after January 1, 1994, The programs 
shall be based on the evaluation under ORS 459A.610 
(1991 Edition). [1993 c.560 §94] 

Sec. 95. Section 94 of this Act is repealed January 
1, 1995. [1993 c.560 §95] 

.459A.620 Use of compost or sewage 
sludge by state agencies given priority. 
After January 1, 1994, any state agency that 
prepares a request for bid for soil amend
ments, ground cover materials, mulching 
materials or other similar products shall first 
determine that compost or sewage sludge is 
not available in adequate quantities, cannot 
practically be used for the intended applica
tions, would jeopardize the intended project 

.results or would be used in combination with 
a fertilizer or other similar product. [1991 d85 
§25] . . 

(Plastics) 
459A.650 Definitions for ORS 459A.650 

to 459A.665. As used in ORS 459A.650 to 
_459A.665: 

(1) "Package" means any container used 
to protect, store, contain, transport, display 
or sell products. 

(2) "Package manufacturer" means the 
producer or generator of a rigid plastic con
tainer for a packaged product that is sold or 
offered for sale in Oregon. 

. (3) ·"Product-associated package" means 
a brand-specific rigid plastic container line, 
which may have one or more sizes, shapes 
or designs and which is used in conjunction 
with a particular, generic product line. 

(4) "Product manufacturer" means the 
•. producer or generator of a packaged product 

that is sold or offered for sale in Oregon in 
a rigid plastic container. 

(5) "Recycled content'' means the portion 
of a package's weight that is composed of 
recycled material, as determined by a mate
rial balance approach that calculates total 
recycled material input as a percentage of 
total material input in the manufacture of 
the package. 

(6) "Recycled material" means a material 
that would otherwise be destined for solid 
waste disposal, having completed its intended 
end use or product life cycle. Recycled mate
rial does not include materials and bJ'.
products generated from, · and common y 
reused within, an original manufacturing and 
fabrication process.. 

(7) "Rigid plastic container" means any 
package composed predominantly of plastic 
resin which has a relatively inflexible finite 

shape or form with a minimum capacity of 
eight ounces and a maximum capacity of five 
gallons, and that is capable of maintaining 
its shape while holding- other products. (1991 
o.385 §34a; 1993 <:.560 §96; 1993 o.568 §11 

459A.655 Minimum reuse, recycled 
material or recycled content for rigid 
plastic containers. (1) Except as provided in 
ORS 459A.660 (5), any rigid plastic container 
sold, offered for sale or used in association 
with the sale or offer for sale of products in 
Oregon shall: 

(a) Contain 25 percent recycled content 
by January 1, 1995; 

(b) Be made of plastic that is being recy
cled in Oregon at a rate of 25 percent by 
January 1, 1995; or. 

(c) Be a package that is used five or more 
times for the same or substantially similar 
use. 

(2) A rigid plastic container shall meet 
the requirements in subsection (l)(b) of this 
section if the container meets one of the fol
lowing criteria: 

(a) It is a rigid plastic container .and. rigid 
plastic containers, in the aggregate, are be
ing recycled in the state at a rate of 25 per
cent by January 1, 1995; 

(b) It is a specified type of rigid plastic 
container and that type of rigid plastic con
tainer, in the aggregate, is being recycled in 
the state at a rate of 25 percent by January 
1, 1995; or 

(c) It is a particular product-associated 
package and that type of package, in the· ag
gregate, is being recycled in the state at a 
rate of 25 percent by January 1, 1995. [1991 
c.385 §34b; 1993 <:.560 §97; 1993 c.568 §2] 

Note: Section 34e, chapter 385, Oregon Laws 1991, 
provides: 

Sec. 34e. Exemptions for plastic containers; 
review and report on plastic recycling programs. (1) 
On or before January 1, 1993, the department shall re
port to the Legislative Assembly on whether to grant 
an exemption from the criteria established by section 
34b of this 1991 Act (459A.6551 for rigid plastic contain
ers that cannot meet the recycled content criterion and 
remain in compliance with United States Food and Drug 
Administration regulations. 

(2) On or before January 1, 1997, the department 
shall review certifications provided pursuant to section 
34-c of this. 1991 Act (459A.660] and report to 'the Legis
lative Assembly on the status of plastic recycling pro
grams in the state, including, but not limited to, 
partidpation rates, estimates of the quantities and 
qualities of recycled materials and status of markets for 
plastic recycled materials, The report may be used to 
recommend which rigid plastic containers, if any, should 
be required to contain higher or lower recycled content 
or ·recycling rate standards for the year 2000. (1991 c.385 
§34"] 

459A.660 Manufacturer records; certi
fication by package manufacturer; ex
empt containers. (1) On and after March 1, 
1995, each product manufacturer and pack-
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REUSE AND RECYCLING 459A.6B5 

age manufacturer shall maintain the records 
specified in this section that demonstrate for 
all rigid plastic containers of the manufac
turer, how the manufacturer has ·complied 
with one or more of the requirements of ORS 
459A.655, or for what reason, if any, the 
containers were exempt under subsection (5) 
of this section during the preceding calendar 
year. Proprietary information included in the 
records, if submitted to the department under 
this section shall not be made available to 
the general public. The records documenting 
the compliance shall be submitted to the de
partment upon its request. . Each manufac
turer required to keep records under this 
section may be audited by the department. 

. The department shall not take enforcement 
action, audit or request copies of the records 
kept by a manufacturer under this section 
before January l, 1996, and until the depart
ment calculates the recycling rates in ORS 
459A.655 (2) for the calendar year 1995. 

(2) To the extent a rigid plastic container 
complies wit.h. ORS 459A.655 (l)(c) or (2)(c) 
because the' product manufacturer's partic
ular product-associated package or all of the 
product manufacturer's rigid plastic contain
ers are being reused under ORS 459A.655 
(l)(c) or· recycled in· the state at the rate 
specified in ORS 459A.655 (2)(c), the product 
manufacturer shall keep records that include 
the information the department may require 
to determine the· ·-product manufacturer's 
compliance. 

(3) To the extent a rigid plastic container 
complies· with ORS 459A.655 (l)(a) or (b) or 
(2)(a) or (b), the package manufacturer shall 
keep records that include the informati6n the 
department may require to determine the 
package manufacturer's compliance ... · · 

(4) If subsection (3) of this section ap
plies, the product manufacturer also shall 
maintain a record of the written certification 
by the package manufacturer that the rigid 
plastic containers comply with ORS 459A.655 
(l)(a) or (b) or (2)(a) or (b). The certification 
also shall state that the package manufac
turer will maintain the records required . in 
subsection (3) of this section, and upon re
quest of the department, submit to the de
partment records that include the 
information the department may require to 
determine compliance. The product manufac
turer may rely on the certification as a de' 
fense in any action or proceeding for 
violation of or to enforce ORS 459A.650 to 
459A.665, 'whether such action or proceeding 
is brought under ORS 459.992, 459.995 or un
der any other law. 

(5) For any rigid plastic container not 
described in subsection (3) of this section, 
each product manufacturer shall keep re-. 
cords that include the information the de-

partment may require to determine that the 
container is exempt from the requirements 
of ORS 459A.655 for one of the following 
reasons: 

(a) The containers contain drugs, medical 
devices, medical food or infant formula as 
defined by the Federal Food, Drug and Cos
metic Act, 21 U.S.C. 301 et seq. 

· (b) The packages are associated with 
products produced in or brought ii;i.to the 
state that are destined for shipment to other 
destinations outside the state, and• which re
main with such products upon such ship-
ment. · · 

(c) The packaging is necessary to provide 
tamper-resistant seals for public health pur
poses. 

(d) The packages are reduced packages. 
A package shall qualify as reduced when the 
ratio of package weight per unit of product 
has been reduced by at least 10 percent when 
compared with the packaging· used for the 
same product by the same packager five 
years earlier. In no case ·may packaging re
duction be ·achieved, for puruoses of this 
paragraph, by substituting a different mate
rial category for a material that constituted 
a substantial part of the packaging in ques
tion, or by packaging changes that adversely 
impact either the potential for the package 
to be recycled or contain recycled material. 
Exemptions under this paragraph shall be 
limited to five years, shall not be renewable 
and shall not be applicable to packages for 
which the ratio of package weight per unit 
of product increased after January l, 1990. 

(e) There has been substantial investment 
in achieving the recycling goal, viable mar
kets for the material, if collected, can be 
demonstrated, the · material .. is within five 
percent of the goal, there is substantial_ evi
dence of accelerating recycling rates and 
reasonable projections show that the mate
rial will meet the goal within two years. [1991 
c.385 §34c; 1993 c.560 §98; 1993 c.563 §1; 1993 d68 §3] . 

459A.665 Opportunity to recycle rigid 
plastic containers. (1) A local government 
shall provide the opportunity to recycle rigid 
plastic containers in metropolitan and urban 
wastesheds when there is a stable market 
price for those containers that equals or ex
ceeds 75 percent .of the necessary and rea
sonable collection costs for those containers. 

(2) The Recycling Markets Development 
Council shall determine: 

(a) If and when a stable market exists. 
(b) Whether the requirements · of. this 

section are met for any particular wasteshed. 
[1991 c.385 §34d] . . 

Note: The amendments to 459A.665 by section 50, 
chapter 385, Oregon Laws 1991, take effect January 1, 
1996. The· text is set forth for the user's convenience. 
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459A.675 PUBLIC HEALTH AND SAFETY 

459A.665. A local government shall provide the 
opp9rtunity to recycle rigid plastic containers in met
ropolitan and urban wastesheds when there is a stable 
market price for those containers that equals or exceeds 
75 percent of the necessary and reasonablEJ: collection 
costs for those containers. 

Note: Section 4, chapter 568, Oregon Laws 1993, 
provides: 

Sec. 4. On or before January 1, 1995, the Depart· 
ment of Environmental Quality shall report to the Leg
islative Assembly on the status of plastic recycling 
programs in Oregon, the implementation of ORS 
459A650 to 459A.665 and, based on the implementation, 
·any recommendations for statutory changes. [1993 c.568 
§4] 

459A.675 Definitions for ORS 459A.675 
to 459A.685. As used in ORS 459A.675 to 
459A.685: 

(1) "Label" means a code label, as de
scribed in ORS 459A.680, molded into or im
printed on or near the bottom of the plastic 
container or bottle: 

(2) "Rigid plastic bottle" means any rigid 
plastic container· intended for single use WJth 
a neck smaller than the container body that 
accepts a screw-type, snap cap or other clo
sure and has a minimum capacity of 16 
ounces and a maximum capacity of five gal
lons. 

(3) "Ri_gid plastic container" means any 
formed or molded container other than a 
bottle comprised predominantly of plastic re
sin and having a relatively inflexible finite 
shape or form and intended primarily as a 
single service container. with a minimum ca~ 
pacity of eight ounces and a maximum ca
pacity of five gallons. [1991 c.385 §86; 1993 c.560 
§99] . . . . 

Note: 459A.675 to 459A.695 were enacted into law 
by the Legislative Assembly but were not added to or 
made a part cf ORS chapter 459A or any series therein 
by legislative action. See Preface to Oregon Revised 
Statutes for further explanation. 

459A.680 Labeling requirements for 
rigid plastic containers. (1) All rigid plastic 
bottles and rigid plastic containers sold in 
Oregon shall be labeled with a code· that in
dicates the resin used to produce the rigid 
plastic bottle or rigid plastic container. Rigid 
plastic bottles or rigid plastic containers 
with labels, basecups or other components of 
a different material may be coded by their 
basic material if the material is compatible 
in recycling systems. The code shall consist 
of a number placed inside a triangle and let
ters placed below the triangle. The triangle 
shall be equilateral, formed by three arrows 
with the apex of each point of the triangle 
at the midpoint of each arrow, rounded with 
a short radius. The pointer of each arrow 
shall be at the midpoint of each side of the 
triangle with a short gap separating the 
pointer from the base of tbe adjacent arrow. 
The triangle, formed by the three arrows 
curved at their midpoints, shall depict a 

clockwise path around the code number. The 
numbers and letters used shall be as follows: 

(a) 1 = PETE (polyethylene 
terephthalate); 

. (b) 2 = 
polyethylene); 

HDPE (high density 

(c) 3 = V (vinyl); 
(d) 4 = LDPE (low density polyethylene); 
(e) 5 = PP (polypropylene); 
(f) 6 = PS (polystyrene); and 
(g) 7 = OTHER. 
(2) The Department of Environmental 

Quality shall maintain a list of abbreviations 
used on labels under subsection (1) of this 
section and shall provide a copy of that list 
to any person upon request. [1991 c.385 §87; 1993 
c.560 §100] 

Note: See note under 459A.675. 

459A.685 Prohibition on manufacture 
of rigid plastic containers without label. 
No person shall manufacture for use in this 
state any . rigid plastic container or rigid 
plastic bottle that is not labeled in accor
dance with ORS 459A.680. [1991 c.385 §86] 

Note: See note under 459A.675. 

·: 459A.695 Requirement for retail es
tablishment supplying plastic bags for 
customer use. Any retail establishment that 
offers plastic bags to customers for purchases 
made at the establishment shall offer, at the 
location where the customer pays for the 
goods, paper bags as an alternative to plastic 
bags and inform customers that a choice is 
available. Nothing in this subsection shall. be 
construed as requiring retail establishments 
to use plastic bags. [Formerly 4'i9.419J 

Note: See note under 459A675. 

BEVERAGE CONTAINERS 
459A. 700 Definitions for ORS 459A. 700 

to 459A. 740. As used in ORS 459.992 (3) and 
(4) and 459A. 700 to 459A.740, unless the con
text requires otherwise: 

(1) "Beverage" means beer or other malt 
beverages and mineral waters, soda water 
and similar carbonated soft drinks in liquid 
form and intended for human consumption. 

(2) "Beverage container" means the indi
vidual, separate, sealed glass, metal or plas~ 
tic bottle, can, jar, or carton containing a 
beverage. 

(3) "Commission" means the Oregon Liq
uor Control Commission. 

( 4) "Consumer" means every person who 
purchases a beverag~ in a beverage container 
for use or consumption. 

(5) "Dealer" means every person in this 
state who engages in the sale of beverages in 
beverage containers to a consumer, or means 
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Federal Preemption of ORS 459A.655 
DOJ File No.: 340-410-P0157-93 

BACKGROUND 

Oregon law requires that "any rigid plastic container sold, offered for sale or used in 
association with the sale or offer for sale of products in Oregon" must either: 

"(a) Contain 25 percent recycled content by January 1, 1995; or 

"(b) Be made of plastic that is being recycled in Oregon at a rate of 25 
percent by January 1, 1995; or 

"(c) Be a package that is used five or more times for the same or 
substantially similar use." 

ORS 459A.655(1). 

In addition, a rigid plastic container fulfills subsection (l)(b) if it meets one of the following: 

"(a) It is a rigid plastic container and rigid plastic containers, in the 
aggregate, are being recycled in the state at a rate of 25 percent by January 1, 
1995; or 
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"(b) It is a specified type of rigid plastic container and that type of rigid 
plastic container, in the aggregate, is being recycled in the state at a rate of 25 
percent by January 1, 1995; or 

"(c) It is a particular product-associated package and that type of 
package, in the aggregate, is being recycled in the state at a rate of 25 percent 
by January 1, 1995." 

ORS 459A.655(2). 

Public comments on DEQ's proposed implementing rules protest that FIFRA 
preempts ORS 459A.655 for pesticides. In addition, public comments suggest that packaging 
requirements under the federal Food, Drug, and Cosmetic Act and in the federal Department 
of Transportation's hazardous materials transportation rules promulgated under the Hazardous 
Materials Transportation Act (HMTA) may preempt Oregon state law regarding packaging. 
This memo explores these issues. 

QUFSTIONSPRESENTED 

1. Does FIFRA preempt ORS 459A.655 for pesticide packaging? 

2. Does the federal Food, Drug, and Cosmetic Act preempt ORS 459A.655 for the 
packaging of foods, drugs, and cosmetics? 

3. Do the federal Department of Transportation's (DOT's) regulations for hazardous 
materials transportation preempt ORS 459A.655 for the packaging of hazardous materials? 

SHORT ANSWERS 

1. Arguably not. ORS 459A.655 does not clearly impose "additional" or "different" 
packaging requirements proscribed by FIFRA. 

2. The Food, Drug, and Cosmetic Act and implementing rules reveal no congressional 
intent to completely preempt the field for packaging. They may prevent use of recycled 
content plastic containers for some products, but Oregon law provides alternative compliance 
options. 

3. Because ORS 459A.655 does not directly regulate the transportation of hazardous 
materials, the federal Act and regulations do not appear to preempt it. Conflicts with the 
federal rules would only occur if DOT regulations mandated use of a specified rigid plastic 
container for sale of a product and that container failed to comply under Oregon law. 
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DISCUSSION 

A. There is No Clear Preemption of ORS 459A.655 by FIFRA. DOT Hazardous 
Materials Regulations or the Food. Drug. and Cosmetic Act 

1. Federal preemption is based on congressional intent; the United States 
Supreme Court has read statutory prohibitions on additional state 
requirements broadly. 

The United States Supreme Court has recently outlined the preemption doctrine as 
follows: 

"Under the Supremacy Clause, U.S. Const., Art. VI, cl. 2, state laws that 
interfere with, or are contrary to the laws of Congress, made in pursuance of 
the Constitution are invalid. Gibbons v. Ogden, 9 Wheat. 1, 211 (1824) 
(Marshall, C.J.). The ways in which federal law may pre-empt state law are 
well established and in the first instance turn on congressional intent. 
Ingersoll-Rand Co. v. McClendon, 498 U.S. 133 (1990). Congress' intent to 
supplant state authority in a particular field may be express in the terms of the 
statute. Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977). Absent 
explicit pre-emptive language, Congress' intent to supersede state law in a 
given area may nonetheless be implicit if a scheme of federal regulation is 'so 
pervasive as to make reasonable the inference that Congress left no room for 
the states to supplant it,' if 'the Act of Congress ... touches a field in which 
the federal interest is so dominant that the federal system will be assumed to 
preclude enforcement of state laws on the same subject,' or if the goals 
'sought to be obtained' and the 'obligations imposed reveal a purpose to 
exclude state authority. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 
(1947). * * * 

"Even when Congress has not chosen to occupy a particular field, pre
emption may occur to the extent that state and federal laws actually conflict. 
Such a conflict arises when 'compliance with both federal and state regulations 
is a physical impossibility,' Florida Lime and Avocado Growers. Inc. v. Paul, 
373 U.S. 132, 142-43 (1963), or when a state law 'stands as an obstacle to the 
accomplishment and execution of the full purposes and objectives of 
Congress,' Hines v. Davidowitz, 312 U.S. 52 (1941)." 

Wisconsin Public Intervenor v. Mortier, 501 US 597, 604-05 (1991). 

Significantly for the federal acts that could preempt ORS 459A.655, the Supreme 
Court has more recently (a) affirmed that "state law that conflicts with federal law is 'without 
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effect,'" Cipollone v. Liggett Group. Inc., 112 S Ct 2608, 2617 (1992)(quoting Macyland v. 
Louisiana, 451 US 725, 746 (1981)); and (b) held that statutory language prohibiting 
"requirements" imposed by state law has a broad preemptive reach, to the point of excluding 
not only state statutes and administrative rules but also state common law causes of action 
and damages remedies. Cipollone, 112 S Ct at 2619-20. Therefore, federal acts will 
preempt ORS 459A.655 if they exhibit a congressional intent to preempt the field or if they 
conflict with ORS 459A.655. Moreover, if a federal act forbids state "requirements," the 
federal act's preemption of state law will be very broad. 

2. FIFRA's prohibition of additional or different state packaging 
requirements is clear but nevertheless does not necessarily preempt 
ORS 459A.6SS. 

FIFRA § 24(b) expresses clear congressional intent to preempt the fields of pesticide 
labeling and packaging, because a state regulating pesticides nevertheless "shall not impose 
or continue in effect any requirements for labeling or packaging in addition to or different 
from those required under this subchapter." 7 USC § 136v(b)(as amended 1988). Although 
the United States Supreme Court has not directly ruled on this section's preemptive force, it 
has strongly suggested that § 24(b) preempts the field. Thus, in deciding that § 24(a), which 
allows state regulation of pesticides, does not preempt local government regulation, the Court 
assessed the relation of the two provisions as follows: 

"[F]ield pre-emption [under § 24(a)] cannot be inferred. In the first place, § 
136v itself undercuts such an inference. The provision immediately following 
the statute's grant of regulatory authority to the States declares that '[s]uch 
State shall not impose or continue in effect any requirements for labeling and 
packaging in addition to or different from those required under' FIFRA. § 
136v(b ). This language would be pure surplusage if Congress had intended to 
occupy the entire field of pesticide regulation. Taking such pre-emption as the 
premise, § 136v(a) would thus grant States the authority to regulate the 'sale 
or use' of pestieides, while § 136v(b) would superfluously add that States did 
not have the authority to regulate "labeling or packaging,' an addition that 
would have been doubly superfluous given FIFRA's historic focus on labeling 
to begin with." 

Mortier, 501 US at 612-13. 

The Seventh Circuit, citing the above discussion, has commented that "[t]he Supreme Court 
recently noted the absolutist nature of FIFRA's pre-emption in the labeling and packaging 
context even as it held that FIFRA does not pre-empt generalized state regulation of 
pesticides." Shaw v. Dow Brands. Inc., 994 F2d 384 (7th Cir 1993) (emphasis added). 
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Circuit rulings on § 24(b)' s preemption since the Cipollone decision have held that 
§ 24(b) preempts state laws regarding pesticide packaging and labelling. See MacDonald v. 
Monsanto Co., 27 F3d 1021, 1024-25 (5th Cir 1994)("FIFRA preempts conflicting state 
common law concerning the improper labeling of pesticides," but"§ 136v(b) preempts only 
those state laws that impose or effect different or additional * * * requirements") 
(emphasis added); Worm v. American Cyanamid Co., 5 F3d 744, 747 (4th Cir 1993) 
("language of § 136v(b) manifestly ordains the preemption of the establishment or 
enforcement of any common law duty that would impose a labeling requirement inconsistent 
with those established by FIFRA"); King v. E.I. Dupont De Nemours and Co., 996 F2d 
1346, 1349, cert dismissed 114 S Ct 490 (1st Cir 1993)("FIFRA preempts the plaintiffs' state 
law tort claims" based on inadequate warnings for herbicides defendant manufactured and 
sold when they complied with FIFRA's labeling requirements); Shaw v. Dow Brands. Inc., 
994 F2d 364, 371 (7th Cir 1993)(FIFRA preempts common-law actions for labeling and 
packaging defects); Papas v. Upjohn Co., 985 F2d 516, 518, cert den sub nom Papas v. 
Zoecon Corp., 114 S Ct 300 (11th Cir 1993)("Cipollone convinces us that the term 
'requirements' in section 136v(b) 'sweeps broadly and suggests no distinction between 
positive enactments and the common law'); Arkansas-Platte & Gulf Partnership v. Van 
Waters & Rogers. Inc., 981F2d1177, 1179, cert den 114 S Ct 60 (10th Cir 1993) 
("Congress circumscribed the area of labeling and packaging and preserved it only for 
federal law. With the same stroke, Congress banned any form of state regulation, and the 
interdiction law is clear and irrefutable"). 

FIFRA' s legislative history indicates that Congress intended § 24(b) to preempt any 
state requirements regarding labeling or packaging. As the Fifth Circuit has pointed out: 

"The legislative history of FIFRA also clearly indicates that Congress intended 
to preempt state law in this area. * * * For example, the original House 
Report by the Agriculture Committee states that '[s]tate authority to change 
Federal labeling and packaging is completely preempted * * *.' H.REP. No. 
92-511. 92d Cong. 1st Sess. 1, 1-2 (1972) (emphasis added). The House 
Report further states that '[i]n dividing the responsibilities between the States 
and· the Federal Government for the management of an effective pesticide 
program, the [House Agriculture] Committee has adopted language which is 
intended to completely preempt State authority in regard to labeling and 
packaging.' Id. at 16 (emphasis added). The Senate Agriculture and Forestry 
Committee Report states that § 136v(b) 'preempts any State labeling or 
packaging requirements under the Act.' S.REP. No. 92-838, 92d Cong., 2d 
Sess., reprinted in, 1971 U.S.C.C.A.N. 3993, 4021." 

MacDonald, 27 F3d at 1025, fn 3. 
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Significantly, however, the Ninth Circuit's most recent case on the subject held that 
§ 24(b) of FIFRA did not preempt a requirement in the California Safe Drinking Water and 
Toxic Enforcement Act for point-of-sale warning signs on the ground that the requirement 
was not "labeling." Chemical Specialties Manufacturers Assn .. Inc. v. Allenby, 958 F2d 
941, cert den 113 S Ct 80 (9th Cir 1992). The Ninth Circuit noted that "additional labeling 
requirements would be unconstitutional under FIFRA." Id. at 945. Thus, the Ninth Circuit 
did not extend the preemptive effect of FIFRA to indirect regulation at point of sale. 

Notwithstanding the clear preemptory language in section 24(b) and judicial 
interpretation of FIFRA, it is not clear that the section would preempt Oregon's rigid plastic 
container law as applied to pesticide products in Oregon. Oregon's law arguably does not 
impose "additional" or "different" "packaging requirements" as proscribed by FIFRA.1 The 
Oregon law does not regulate the manner of pesticide packaging. Rather, the Oregon law is 
designed to reduce the amount of plastic disposed of in the solid waste stream. The law 
specifies minimum recycling rates, container reuse, and recycled content options for all rigid 
plastic containers in Oregon. Notably, the law does not mandate use of any particular type 
of container or container design for pesticides. Thus, the law does not impose additional or 
different packaging requirements in the sense of design or performance criteria. The mere 
assumption that the Oregon law potentially affects pesticides packaged in plastic containers 
does not establish preemption. 

3. HMTA and ODOT's hazardous materials regulations do not directly 
preempt ORS 459A.655. 

The HMT A establishes the general federal basis for regulating the transportation of 
hazardous materials, and under its authority DOT has promulgated extensive rules regarding 
the transportation of hazardous materials, including both general and particularized packaging 
requirements. See 49 USC App§§ 1804 ~; 49 CFR §§ 171-173 (1994). The HMTA 
has explicit preemption provisions. Thus, 

"Except as provided in subsection (b) of this section and unless otherwise 
clearly authorized by Federal law, any law, regulation, order, ruling, 
provision, or other requirement of a State or political subdivision thereof or an 
Indian tribe, which concerns a subject listed in subparagraph (B) and which is 

1 Currently there are no applicable packaging requirements under FIFRA other than 
certain child resistant packaging requirements. EPA has only recently proposed standards for 
pesticide containers. 26 Fed Reg 6712 (Feb. 11, 1994). 
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not substantively the same as any provision of this Act or any regulation under 
such provision which concerns such subject, is preempted." 

49 USC App § 1804(a)(4)(A). 

The subjects the provision covers include "[t]he packing, repacking, handling, labeling, 
marking, and placarding of hazardous materials," 49 USC App § 1804(a)(4)(B)(ii)(emphasis 
added), and "[t]he design, manufacturing, fabrication, marking, maintenance, reconditioning, 
repairing, or testing of a package or container which is represented. marked. certified. or 
sold as qualified for use in the transportation of hazardous materials." 
49 USC App § 1804(a)(4)(B)(v) (emphasis added). 

In addition, "any requirement of a State or political subdivision thereof or Indian tribe 
is preempted if--" 

"(1) compliance with both the State or political subdivision or Indian 
tribe requirement and any requirement of this chapter or of a regulation issued 
under this chapter is not possible, 

"(2) the State or political subdivision or Indian tribe requirement as 
applied or enforced creates an obstacle to the accomplishment and execution of 
this chapter or the regulations issued under this chapter, or 

"(3) it is preempted under section 1804(a)(4) of this Appendix or 
section 1804(b) [highway routing] of this appendix." 

49 USC App § 1811(a). 

Finally, DOT has further specified that: 

"(c) With regard to hazardous wastes subject to this subchapter, any 
requirement of a state or its political subdivision is inconsistent with this 
subchapter if it applies because that material is a waste material and applies 
differently from or in addition to the requirements of this subchapter 
concerning: 

"(1) Packaging, marking, labeling, or placarding * * * . " 

49 CFR § 171.3 (1994). 

No federal appellate court has yet ruled on the HMTA's preemption of state 
packaging requirements, and the United States Supreme Court has not addressed the Act's 
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preemption of state law at all. The Ninth Circuit, however, has held that the HMTA 
preempts state laws imposing additional requirements on the transportation of hazardous 
materials. See Chlorine Institute. Inc. v. California Highway Patrol, 29 F3d 495 (9th Cir 
1994 )(HMTA preempts a state requirement that certain hazardous materials be escorted); 
Southern ·Pacific Transp. Co. v. Public Services Com'n of Nevada 909 F2d 352 (9th Cir 
1990)(HMTA preempts a state requirement for a permit for hazardous materials). 

Nevertheless, both of these cases involved state laws that directly regulated the 
transportation of hazardous materials. ORS 459A.655 potentially only indirectly affects 
some hazardous materials and their transportation and hence should not be preempted under 
49 USC § 1804(a)(4). First, the subjects covered by § 1804(a)(4)(B) all involve the direct 
regulation of hazardous materials, as emphasized above. Second, the HMT A's inclusion of 
two provisions for preemption, when viewed in light of§ 1804(a)(4)'s directness and 
§ 1811(a)'s more general approach, suggests that § 1804 preemption applies to state 
requirements directly affecting hazardous waste transportation, while § 1811 applies to state 
requirements indirectly affecting such transportation. Under this logic, the HMTA would 
preempt ORS 459A.655 only to the extent that the Oregon statute conflicts with or impedes 

· the federal requirements. This would occur only where compliance with both federal law 
and ORS 459A.655 would not be possible. We are unaware of any such situations at 
present. 

4. The federal Food, Drug, and Cosmetic Act does not exhibit a clear 
congressional intention to preempt state packaging requirements. 

The federal Food, Drug, and Cosmetic Act addresses labeling, processing, and 
packaging. Its only clear expression of preemption is with regard to uniform nutrition 
labeling. Unless a state petitions for and receives exemption, "no State or political 
subdivision of a State may directly or indirectly establish under any authority or continue in 
effect as to any food in interstate commerce" any requirements for standards of identity, 
labeling, or claims "not identical to" the federal standards listed in 21 USC § 343. 
21 USC § 343-l(a) and (b). The statute itself refers to these requirements as "labeling," and 
hence they would not preempt ORS 459A.655, which does not regulate labeling. 

The Oregon law specifically exempts containers which contain medical devices, 
medical food or infant formula as defined by the Food, Drug and Cosmetic Act. 
ORS 459A.660(5)(a). 

FDA regulation may prevent use of recycled content containers for certain food items 
which must be packaged using materials "safe and suitable." See~, 21 CPR 
110.80(b)(l3)(iii). However, Oregon law does not mandate use of recycled content plastic 
containers. Thus, there is no direct conflict with the federal regulations. 
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Similarly, there does not appear to be any conflict with FDA regulations requiring 
tamper resistant seals or child-proofing requirements for specified products. 

dld LHE0175.mem 
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State of Oregon 
Department of Environmental Quality Memorandumt 

Date: October 17, 1994 

To: Environmental Quality Commission 

From: Lydia Taylor, Interim Director 

Subject: Agenda Item I, October 21, 1994, EQC Meeting 

Action Item: Standards. Criteria. Policy Directives and Hiring Procedures 
to be Used in Hiring Director of Department of Environmental Quality 

Statement of the Issue 

The Commission may wish to meet in executive session to interview candidates and 
deliberate on the selection of a director. Prior to meeting in executive session, the 
Commission must provide an opportunity for public comment on the standards, criteria, 
policy directives and hiring procedures to be used in this process. The opportunity for 
public comment is required by statute. This process also allows candidates to maintain 
anonymity, if specifically requested at the time of their application. 

Background 

A new director was last hired by the Commission in January 1984. The minimum 
standards for the position, evaluation criteria, policy relating to recruitment strategies 
and details of the hiring process for the position of director have not been submitted for 
public comment for the past decade. These standards and practices must be submitted 
for public comment prior to their use in the recruitment and hiring of a director if the 
Commission wishes to meet in executive session. These procedures are required by ORS 
192.660 (Public Meetings). 

The Department has drafted proposed standards, criteria, policy directive and hiring 
procedures (as shown in Attachment A) for the Commission to consider submitting for 
public comment. Following public comment and adoption by the Commission, DEQ can 
implement recruitment and candidate screening tasks for the benefit of the Commission. 
Receiving public comments on hiring standards and practices prior to recruitment also 
allows the Commission to maintain the anonymity of candidates if specifically requested 

tAccommodations for disabilities are available upon request by contacting 
the Public Affairs Office at (503)229-5317(voice)/(503)229-6993(TDD). 



at the time of application. The ability to protect the identity of candidates who request 
anonymity allows the Commission to consider the broadest range of qualified candidates. 

Adoption of these items will update and supersede any standards, criteria, policy 
directives and hiring procedures previously adopted or used by the Commission in its 
selection of a director in 1984. These items do not need to be adopted as a rule. 

Authority to Address the Issue 

ORS 192.660 specifically addresses the criteria necessary for the Commission to meet in 
executive session. Preparation of standards and practices, and adopting the language 
with necessary changes after receiving public comment, will allow the Commission to 
meet in executive session to interview and deliberate on the selection of a director. 

Alternatives and Evaluation 

1. The Commission could elect to do all interviewing and discussion of candidates in 
public, negating the need for public comment on standards, criteria, policy directives and 
hiring procedures. Such an alternative could severely limit the number of serious 
applicants for the position. 

2. The Commission could submit standards, criteria, policy directives and hiring 
procedures for public comment and subsequently adopt them, allowing the Commission 
to meet in executive session to interview and discuss candidates. 

3. In the proposed standards, criteria, policy directives and hiring procedures 
(Attachment A) are minimum qualifications for candidates. The minimum qualifications, 
as proposed by the Department, are very general and would allow a broad range of 
candidates to qualify. The Department has deliberately left these broad, so that excellent 
people are not inadvertently excluded. This means more administrative work for the 
Department in scoring a larger number of applicants for the Commission, if you direct 
us to do so. 

4. The Commission could add to the minimum qualifications to narrow the applicant 
pool. 

5. The Commission could add to the list of preferred qualifications, which would result 
in higher ratings for candidates who had the Commission's preferred experience. 

Summary of Any Prior Public Input Opportunity 

There has been no opportunity for public comment on the draft proposed standards, 
criteria, policy directives or hiring procedures, included in Attachment A. 



Conclusions 

• Adoption of standards, criteria, policy directives and hiring procedures for 
selection of a new director, after an opportunity for public comment, is necessary 
for the Commission to meet in executive session. 

• Adoption of above items will allow candidates to maintain anonymity, if they 
specifically request non-disclosure at the time of their application. 

• The Commission may consider public comments and adopt final standards, 
criteria, policy directives and hiring procedures in a special meeting in mid
November, or during the scheduled December 1 and 2, 1994, Commission 
meeting. The Commission may begin active recruitment using specific standards 
and practices after public comment on these items. 

Proposed Findings 

No findings are required. 

Recommendation for Commission Action 

1. It is recommended that the Commission direct DEQ to furnish for public review and 
comment the standards, criteria, policy directives and hiring procedures. 

2. It is recommended that the Commission select a meeting date to consider public 
comment on the above items. A special meeting may be called in mid-November, 1994, 
or this topic may be included as an agenda item in the scheduled December 1 - 2, 1994 
meeting. A hearing to receive public comment may be held during the meeting, or 
public comment may be reviewed prior to their adoption at the meeting. 

3. It is recommended that after consideration of public comment, the Commission adopt 
the standards, criteria, policy directives and hiring procedures, and direct DEQ to 
implement the adopted hiring procedures. 



Attachments 

A. Standards, Criteria, Policy Directives and Hiring Procedures 
B. Position Description, Director 
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ATTACHMENT A 
STANDARDS, CRITERIA, POLICY DIRECTIVES AND HIRING PROCEDURES IN 
HIRING DIRECTOR OF DEPARTMENT OF ENVIRONMENTAL QUALITY 

The Environmental Quality Commission is proposing to adopt the 
following standards, criteria and policy directives in recruiting 
for and hiring a Director for the Department. 

STANDARDS 
The following are minimum qualifications which individuals must 
meet in order to be considered for the position: 

1. A bachelors degree from an accredited university 
2. Demonstrated knowledge of and experience in working with 
local units of government, industry and/or non-profit 
organizations. 
3. Demonstrated knowledge of and experience in managing a 
complex public or private organization with more than one 
program. 

Preference may be given to candidates who have the following 
qualifications: 

1. Have a demonstrated knowledge of environmental issues and 
controls. 
2. Have. a demonstrated knowledge of Oregon government, 
geography, business and industry. 
3. Demonstrated knowledge of and experience in working with 
elected officials. 

CRITERIA 
candidates will be evaluated on the following basis: 

1. The extent and breadth of their minimum qualifications 
2. Any additional qualifications 
3. The results of an interview with the Commission 
4. The responses to any requested reference inquiries 

POLICY DIRECTIVES 
The Commission will employ a competitive recruitment method 
including proactive recruitment strategies designed to attract a 
talented and diverse applicant pool. 

HIRING PROCEDURES 
1. Advertisements recruiting for candidates will be sent to 
newspapers of general circulation, targeted newspapers, 
professional organizations, employee networks, community 
organizations and resume banks. 
2. Applicants will be asked to furnish a resume and a 
brief narrative demonstrating how they meet the minimum 
qualifications for the position. Additional information about 



desired qualifications should also be included. Applicants 
who wish to have their applications remain anonymous must 
request non-disclosure with their application. 
3. Recruitment will be held open until sufficient 
applications are deemed received by the Environmental Quality 
Commission. 
4. A preliminary review of applicant's qualifications to 
judge whether the minimum qualifications have been met will be 
completed by the Human Resources Section of the Department. 
Those applications which meet the minimum qualifications will 
be forwarded to the Commission. 
5. The Commission will select candidates to be interviewed, 
and will conduct the interviews. 
6. The Commission will cause reference checks to occur if 
appropriate. 



state of Oregon 
Department of Environmental Quality Memorandum 

Date: September 13, 1994 

To: Commissioners 

From: Bob Danko~ 
Subject: Background on Plastics 

Although the proposed rigid plastic container rules won't be 
before you until October 21, Mary Wahl and I thought you might 
appreciate a little background now. We have learned from the 
Chair that some of you have or will soon be contacted on that 
subject. If you need more information or want to discuss, please 
call me at 229-6266. Thanks. 

cc: Mary Wahl 
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SUMMARY 
RIGID PLASTIC CONTAINER LAW AND PROPOSED RULES 

(revised 9/12/94) 

BACKGROUND 

The 1991 Oregon Legislature passed Senate Bill 66, a comprehensive recycling law 
which also covered rigid plastic containers. This rigid plastic container law was 
subsequently amended by the 1993 Legislature, changing reporting and enforcement 
provisions. The requirements of the law go into effect on January 1, 1995. 

To help develop program rules, the Department established three task forces. These 
groups are composed of persons from the regulated community, public interest groups, 
and the public. They have met monthly from November 1993 through May 1994 and 
again in September 1994. Gail Achterman, Jerry Powell and Mary Kay Price (Stone 
Mill Foods) chair the three task forces. 

The law allows several options for rigid plastic containers to comply, including 25 
percent recycled content, attainment of a 25 percent recycling rate (either aggregate or 
resin specific), and reuse. It also establishes five exemption categories. Product and 
package manufacturers must keep records which demonstrate compliance of their 
containers. 

SUMMARY OF PROPOSED RULES 

The proposed rules clarify the provisions of the law, and set criteria and procedures for 
compliance. The rules cover the following major areas: · 

1. Definitions, including definition of "rigid plastic container". Clarifies that point
of-sale packagers such as take-out delis are considered a product manufacturer 
under the law. (The food industry has estimated that there may be 10,000 point
of-sale manufacturers in Oregon.) 

2. Exemptions. Clarifies statutory language. Note that the two most discussed 
exemptions are for a "reduced container" and making a "substantial investment" 
to meet the aggregate recycling rate. The substantial investment exemption, if 
met for the aggregate recycling rate, postpones the compliance date for all 
containers from January 1, 1995 to January 1, 1997. Criteria include the 
recycling rate being at least at 20 % , a substantial investment having been made 
to meet the required 25 % rate, and a likelihood of meeting the required rate by 
1997. 

3. Compliance standards. Adds detail to the statutory compliance options, such as 
establishing that a rigid plastic container must be used or refilled at least five 
times to comply with the "reuse" option. 



4. Calculation of rigid plastic container recycling rates. Establishes a formula and 
standards for calculating the recycli11g rates, including what "counts" as recycling. 
Incorporates advice from the Oregon Attorney General that any products from 
pyrolysis of plastics that are used for energy recovery do not count as 
"recycling." 

5. Recordkeeping and reporting. Records must be kept by product and container 
manufacturers to show compliance with the law and shall be submitted to DEQ 
upon request. 

COMPLIANCE/ENFORCEMENT 

Al). rigid plastic containers sold in Oregon after January 1, 1995 must comply with the 
rigid plastic container law. However, the law states that the Department may not take 
any enforcement action against, audit, or request records from a product manufacturer 
until: 

1. January 1, 1996; and 

2. Until the Department calculates the rigid plastic container recycling rates 
for calendar year 1995 (likely about July 1, 1996). 

The Director recently issued a policy directive that enforcement actions taken by the 
Department for violation of the statute and implementing regulations shall be based solely 
upon a manufacturer's compliance status beginning January 1, 1996 ... thus no 
enforcement for violations during calendar year 1995. 


