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State of Oregon 

ENVIRONMENTAL QUALITY COMMISSION 

AGENDA 

REGULAR MEETING - July 23, 1992 
DEQ Conference Room 3a 

811 S. W. 6th Avenue 
Portland, Oregon 

10:00 a.m. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission 
may deal with any item at any time in the meeting. Times noted on the agenda are approximate. 
An effort will be made to consider items with a designated time as close to that time as possible. 
However, scheduled times may be modified if agreeable with participants. Anyone wishing to be 
heard or listen to the discussion on any item should arrive at the beginning of the meeting to 
avoid missing the item of interest. 

10:00 a.m. 
A. Petitions of James River II, Inc., Boise Cascade Corporation, and the City of St. 

Helens for Reconsideration or Rehearing of the Commission's April 16, 1992, Order 
in the Appeals of NPDES Permit No. 100716 (James River) and Permit No. 100715 
(City of St. Helens). 

Rule Adoptions 
Hearings have already been held on the Rule Adoption items; therefore any testimony received will be 
limited to comments on changes proposed by the Department in response to hearing testimony. The 
Commission also may choose to question interested parties present at the meeting. 

B. Proposed Adoption of New Rule to Clarify Procedure for Calculating Mass Load 
Discharge Limits for BOD and Suspended Solids for Domestic Waste NPDES Permits 

C. Proposed Adoption of Rule Amendments to Delay Implementation of the Enterococci 
Bacteria Standard and Reinstate and Substitute the Fecal Coliform Standard in the 
Interim 

D. Proposed Adoption of Rule Regarding use of Permit as a Shield Language in NPDES 
Permits 

Information Items 

E. Status Report on Voluntary Implementation of Agricultural Activities in the Tualatin 
Basin 

F. Work Session -- Discussion on Water Quality Status Report [305(b) Report] 

8:30 a.m. 

REGULAR MEETING - July 24, 1992 
DEQ Conference Room 3a 

811 S. W. 6th Avenue 
Portland, Oregon 

8:30 a.m. 

G. Approval of Minutes 

H. Approval of Tax Credit Applications 

Rule Adoptions 
Hearings have already been held on the Rule Adoption items; therefore any testimony received will be 
litnited to conunents on changes proposed by the Departtnent in response to hearing testitnony. The 
Co"unission also 1nay choose to question interested parties present at the meeting. 

I. Proposed Adoption of Amendments to Crematory Incineration Rules 

I 
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J. Proposed Adoption of Revision to the Clean Air Act State Implementation Plan: Lane 
Regional Air Pollution Authority Rule Amendments for Kraft Pulp Mills and Excess 
Emissions 

K-1 Proposed Adoption of Rules to Update the Visibility Protection Plan 

K-2 Proposed Adoption of Rules to Update the Slash Burning Smoke Management Plan 

L. Proposed Adoption of Amendments to Rules for Enforcement Procedures and Civil 
Penalties 

M. Proposed Adoption of Rules for Oil Spill Prevention and Emergency Response 
Contingency Planning (SB 242) 

Action Items 

N. Request by City of Prineville for an Exception to the Receiving Stream Dilution 
Requirement 

0. Request By Unified Sewerage Agency for an Exception to the Receiving Stream 
Dilution Requirement for the Durham and Rock Creek Wastewater Treatment 
Facilities 

11:30 a.m. 
P. Pnblic Forum 

This is an opponunity for citizens to speak to the Commission on environmental issues and 
concerns not a part of the agenda for this meeting. Individual presentations will be limited to 5 
minutes. The Commission may discontinue this forum after a reasonable time if an exceptionally 
large number of speakers ,wish to appear. 

Information Items 

Q. Commission Member Reports (Oral) 

R. Director's Report (Oral) 

1:00 p.m. 
S. Status Report by City of Portland on Progress in Implementation of Combined Sewer 

Overflow Order 

T. Status Report on Bi-State Study on the Columbia River and the Tillamook NEP 
Designation 

The Commission will meet on August 7, 1992, in Portland to consider adoption of the proposed rules on 
chemical process mining. The next regular business meeting will be on September 11, 1992, in Eugene. 

Copies of the staff reports 011 the age11da items are available by contacting the Director's Office of the 
Department of E'nviro11mental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 229-5395, 
or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting. 

July 6, 1992 



Approved 
Approved with Corrections 

I 

Minutes are rwt final until approved by the EQC 

ENVIRONMENTAL QUALITY COMMISSION 

Minutes of the Two Hundred and Twentieth Meeting 
April 23, 1992 

Regular Meeting 

The Environmental Quality Commission regular meeting was convened at 8:30 a.m. on 
Thursday, April 23, 1992, in Conference Room 3A, Oregon Department of Environmental 
Quality (DEQ), 811 S. W. Sixth Avenue in Portland, Oregon. The following commission 
members were present: 

William Wessinger, Chair 
Dr. Emery Castle, Vice Chair 
Henry Lorenzen, Commissioner 
Anne W. Squier, Commissioner 
Carol Whipple, Commissioner 

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of 
Justice, Fred Hansen, Director, DEQ, and other DEQ staff. 

Staff reports represented at this meeting, which contain the Department's 
recommendations, are on file in the Office of the Director, DEQ, 811 S. W. 
Sixth Avenue, Portland, Oregon 97204. Written material submitted at this 
meeting is made a part of this record and is on file at the above address. 
These written materials are incorporated into the minutes of the meeting by 
reference. 

Chair Wessinger called the meeting to order. 

A. Approval of the Minutes. 

Commissioner Squier moved the March 12, 1992, minutes be approved; 
· Commissioner Castle seconded the motion. The March 12, 1992, minutes were 
unanimously approved. · 
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B. Approval of Tax Credits. 

The Department recommended approval of the following tax credit applications. 

·············•·Number 

TC-3497 

TC-3569 

TC-3582 

TC-3618 

TC-3682 

TC-3688 

TC-3704 

TC-3706 

TC-3719 

TC-3720 

TC-3722 

TC-3723 

Mark & Dean McKay 
Farms 

Portland General Electric 

Dinihanian Recycling & 
Manufacturing 

Younger Oil Company 

Jeld-Wen, Inc. 

Berger Brothers 

Briggs Farms, Inc. 

Klamath Auto Wreckers 

Delon Olds Co. 

Delon Olds Co. 

Rex's Garage 

M & G Body and Fender 

Grass seed straw storage shed. 

Oil-water separator and associated 
drainage piping. 

Used single drive tractor; two used 
Manufacturing trailers for plastic 
recycling. 

UST spill containment barrier and 
oil/ water separator with fiberglass 
piping; underground fiberglass 
piping for above ground tank. 

Primary filter baghouse. 

Tiling of 33 acres. 

4 bottom, 18" plow. 

Automobile air conditioner coolant 
Inc. recycling machine. 

Automobile air conditioner coolant 
recycling machine. 

Automobile air conditioner coolant 
recycling machine. 

Automobile air conditioner coolant 
recycling machine. 

Automobile air conditioner coolant 
Service recycling machine. 
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App!ic'ation I<. 
. 

•• ••••••• ' 
Applicant 

f,l\limiber .. i 1:::::::_:·:/ __ ,,·_-=-- -- .-.-,. ·: ·=· -:-._-:.: .· ·---:-:=;· ___ . O.•. 

TC-3727 City Automotive 

TC-3729 Larry Launder, Inc., dba 
Mt. Park Chevron 

TC-3733 Artisan Automotive, Inc. 

TC-3734 Seaside Auto Body 

TC-3735 Oregon Rootstock & Tree 
Co., Inc. 

TC-3736 Oregon Rootstock & Tree 
Co., Inc. 

TC-3742 David R. Briggs 

TC-3743 Small World Auto Center, 
Inc. 

TC-3744 Small World Auto Center, 
Inc. 

TC~3745 Small World Auto Center, 
Inc. 

> . ·---.::--.:::·.-. _,_---.:_:·_ ::·_ ::-:::':=:.:.:· -._,:.:.:' :_::.·- ::::-_:: 

····•·.'··········· .. •) -... . ·. -=-). ·_::·-::·,.·-:···::,::=:-:--,_.: .. :·_:,,.:·-:- =·:·:::_::- - ::-. 

Automobile air conditioner coolant 
recycling machine. 

Automobile air conditioner coolant 
recycling machine. 

Automobile air conditioner coolant 
recycling machine. 

. 

Automobile air conditioner coolant 
recycling machine. 

Two fiberglass USTs with leak 
detection, spill containment basins, 
overfill alarms and Stage II 
vapor recovery piping. 

Grass seed straw storage shed. 

John Deere model 2810 plow. 

Automobile air conditioner coolant 
recycling machine. 

--
Automobile air conditioner coolant 
recycling machine. 

Automobile air conditioner coolant 
recycling machine. 

Commissioner Squier noted that TC 3688 involved field tiling and asked if action on 
this application was deferred at the last meeting pending further discussion. The 
Department responded that it was. Director Hansen noted that field tiling is one of 
the alternatives to open field burning referenced in the rules. Larry Knudsen, 
Assistant Attorney General, indicated the question raised by the Commission at the 
last meeting was not whether the field tiling was eligible for certification but whether 
the field tiling increased property value. Jim Britton, representing the Oregon 
Department of Agriculture, stated two questions were raised: the potential for 
increased land value, and the potential for an Increased value in the alternative crop 
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where tiling was used on the land. With respect. to crop value, he noted that the 
grower and county extension agent indicated that potential alternative crops would not 

"have significantly different value. Mike Downs, Administrator of the Environmental 
Cleanup Division, stated the county assessor had verbally advised the Department that 
installation of field tile would not alter land value. 

Commissioner Castle moved the tax credit applications be approved as recommended 
by the Department; Commissioner Whipple seconded the motion. The motion was 
approved with three yes votes. Chair Wessinger and Commissioner Squier abstained 
because they did. not receive the staff report in time to review the material prior to the 
meeting. · 

RULE ADOPTIONS 

C. Proposed Adoption of Solid Waste Permit Fee Rules. 

The purpose of these rules was to implement increases in solid waste permit fees 
required by 1991 Senate Bill 66 and by the legislatively approved budget for 1991 
through 1993. An additional purpose was to simplify the solid waste permit 
processing fee schedule. Deanna Mueller-Crispin and Chuck Donaldson, Hazardous 
and Solid Waste Division, presented this agenda item. 

Ms. Mueller-Crispin and Mr. Donaldson provided information about advisory 
committee representation and involvement, public hearings, additional advisory 
committee work group review and resulting rule modifications to lower the fees on 
sites (mostly eastern Oregon solid waste sites). The Commission asked if lessening 
the fees would encourage many scattered sites. Mr. Donaldson responded that 
economics and Resource Conservation and Recovery Act (RCRA) provisions 
discouraged small site development. 

• 
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Doug Coenen, General Manager for Oregon Waste Systems, told the Commission 
Oregon Waste Systems had participated in the fee rules process but indicated the 
Department had not considered all key issues. Mr. Coenen said his company was not 
opposed to the increased fees and supported the fee structure; however, he said the 
21 cents per ton fee was flawed because it was not related to actual operating costs. 
He said that Oregon Waste Systems would be providing 40 percent of the revenue and 
subsidizjng other landfills. Mr. Coenen indicated his company had suggested a tiered 
fee schedule which the Department had dismissed. He said a reasonable fee should 
be approached, that the fee schedule does not conform and is illegal; he urged the 
Commission to reject the rules and request the Department to develop a more 
equitable proposal for cost distribution. · 

Mr. Donaldson responded the Department examined the equity issue and agreed with 
the advisory committee that the best approach was for every citizen to pay the same 
rate. He stated that on balance, the proposal was considered to be fair. 
Commissioner Castle asked about the fee schedule not being in accordance with 
statute. Robert Danko, Hazardous and Solid Waste Division, said the schedule yvas 
not different than the one which has been in place for the past eight years. He 
continued that the fee was not intended to be a direct fee for service, that the 
legislature was aware of the basic fee structure and had not directed any changes. 

Larry Knudsen, Assistant Attorney General, said the statute could be interpreted as . 
requiring a strict cost of service approach and could also be interpreted otherwise. 
He noted the Commission has not interpreted it as requiring a strict cost of service 
approach, that the Commission's interpretation could be defended as equitable, and 
the legislature has effectively ratified the Commission's interpretation. 

Commission Castle moved approval of the Department recommendation for adoption 
of the proposed Solid Waste Permit Fee Rules; Commissioner Lorenzen seconded the 
motion. The Commission unanimously approved the motion by roll call vote. 

Commissioner Squier noted the staff report was very good, and the response to 
comments and other materials were helpful. She also noted her appreciation for the 
work of the advisory committee. Chair· Wessinger also expressed his appreciation to 
the advisory committee for their work. 
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OTHER ITEMS 

D. Review of Hearings Officer's Decision in DEO v. Baida. 

Larry Cwik, Environmental Law Specialist with the Enforcement Section, provided a 
brief summary of this case. 

Michael Henderson, attorney for Fred and Susan Baida doing business as Caveman 
Auto Wreckers, Grants Pass, summarized his four objections to the Department's 
hearings officer's final order and judg.ement relating to the open burning civil penalty. 

·Those objections were: 

1. that the Department conducted an unlawful search of the property and did not 
have a search warrant; that it was the state's burden of proof to obtain a 
search warrant. · 

2. that the situation created an unequal violation class; the five-day notice rule 
applies to some and. does not apply to others and was, therefore, an unequal 
application. 

3. that it was the burden of the Department to educate the public about open 
burning and that was not done. 

4. that the de minimis rule applied in this case. 

Arnold Silver, Assistant Attorney General, responded to each objection and spoke 
briefly about the five-day notice. Mr. Henderson further stated that the Department's 
inspection was an unlawful intrusion, and the investigation should be considered under 
criminal law procedures. 

Commissioner Lorenzen asked Mr. Knudsen about how federal law wouldbe applied 
in this case. Mr. Knudsen responded the privacy test was not necessarily applied 
under state law and indicated that federal law does not apply since the respondents 
had only raised the issue under Oreg oil law. Mr: Henderson replied that he believed 
that Oregon law was broader than federal law. Commissioner Lorenzen indicated that 
the Commission was not an appropriate forum for determining search and seizure 
laws; Commissioner Squier agreed. 
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Commissioner Lorenzen moved to affirm the Hearings Officer's decision; 
Commissioner Squier seconded the motion. The motion was unanimously approved 
by roll call vote. Mr. Knudsen recommended that an order be prepared for the 
Director's signature on behalf of the Commission. Commissioner Squier moved that. 
Mr. Knudsen prepare the order for the Director's signature; Commissioner Whipple 
.seconded the motion, and it was unanimously approved. 

Chair Wessinger proposed that Public Forum be moved up from the scheduled time to 
accommodate representatives of Oregonians for Survival who had requested to testify. 

PUBLIC FORUM 

Allan Mick, Boise Cascade Corporation, read a statement into the record. He spoke 
to the Commission about the cooperation and communication that has existed between 
his company and the Department. However, he said, because of the dioxin and AOX 
standards imposed, this was no longer true. Mr. Mick said the Department had 
ignored information presented by Boise Cascade and indicated that the process used 
by the Department to reach the standards was inadequate. He expressed frustration 
that the Commission had brushed aside the hearings officer's recommendation at the 
last meeting. He said Boise Cascade had submitted reports showing that no 
measurable dioxin/ AOX bioaccumulation in crayfish or in sediments in the Columbia 
River. 

Director Hansen stated the Department does not frequently enough reward industries 
that do a good job. He stated that Boise Cascade has done a good job, that they have 
made environmental improvements that were not required, and that they were close to 
meeting the AOX requirement although uncertainty does exist on their ability to 
comply. He added that cooperation between the Department and Boise Cascade was 
important but stressed that disagreements were possible. Commissioner Squier said 
the Commission was struggling with the issue and wanted to prevent any unanticipated 
problems with dioxin discharges. She said the Commission did not perceive the 
citizens of St. Helens as evil or intending to harm the environment. 

Dan Pascoe, Oregonians for Survival, told the Commission that Oregon was losing its 
soul. He said the state is being controlled by over zealous regulators who acted 
without information and consideration. Mr. Pascoe further stated that the citizens of 
Oregon are subjected to restrictive rules adopted based on incomplete evidence and no 
consideration of impact on people. He asked the Commission to consider economics 
and the environment. 



Environmental Quality Commission Minutes 
Page 8 
April 23, 1992 

Linda Res, Oregonians for Survival, told the Commission of her experiences of 
. attending hearings held by the Department. · She said that comments made by staff 

members irritated her by their insensitivity to the people affected by new rules. 
Ms. Res indicated that extremists control the public participation process. She 
concluded by saying that the last Environmental Quality' Commission meeting 
illustrated her point: the Commission did not listen to its own hearings officer and 
did not fully discuss and consider .the ramifications of their ruling. Finally, she asked 
that the Commission take the chemical hysteria and politics out of their decisions. 

E. Non-Point Source Program Overview. 

The purpose of this agenda item was to explore fundamental elements of the surface 
water non-point source program. Andy Schaedel, Water Quality Division, gave an 
overview of non-point source pollution. Mr. Schaedel said that through the Clean 
Water Act, the Department was able to address water quality affected by non-point 
sources. As a result; a non-point source management plan was developed. 
Mr. Schaedel stressed that the plan involved interagency cooperation and 
implementation. He provided the Commission with statistics about non-point 
pollution and indicated that erosion control and riparian management were being used · 
to reach plan objectives. Mr. Schaedel indicated that forestry, grazing and 
agricultural activities, and urban development and construction affect non-point 
sources: 

He said the Department of Forestry is involved with the plan since streams receive 
the impact of forestry practices and construction and maintenance of logging roads. 
He said the tasks identified by Forestry and the Department were stream classification 
of size and uses and riparian cumulative effects .. Mr. Schaedel added that urban 
development and construction contributed to non-point source pollution. He said the 
management plan included control of these activities through stormwater rules, basin 
plans and riparian management. In regard to agricultural activities, the Department is 
using riparian techniques and using Confined Animal Feeding Operation permits to 
prevent water quitity degradation by non-point sources. ... . ......... .. . .................. . 

Roger Wood, Water Quality Division, further discussed ·grazing practices, approaches 
to environmental maintenance by local entities, creation of partnerships with interested 
entities and water policies developed by the Governor's Watershed Enhancement 
Board (GWEB). 
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Earl Shaver, Delaware Department of Natural Resources and Environmental Control, 
gave a presentation on the erosion control program developed and implemented in 
Delaware. He said that a similar program was successful in Maryland. He said 
Delaware's program provided education, training,_ development of cooperation and 
implementation of the program. -

Tom Wilson, U. S. Environmental Protection Agency, spoke to the Commission 
about water quality planning, erosion and riparian management. He said he viewed 
the environment as "society's garden." Mr. Wilson added that societal costs were 
rising. He said current practices are inadequate and that new, creative approaches 
were needed. 

F. Commission Member Reports. 

Commissioner Whipple reported that the Governor's Watershed Enhancement Board 
(GWEB) was successful. She said she would report back about the direction of 
GWEB after their next meeting. 

F. Director's Report. 

Director Hansen reported the following: 

• The Emergency Board approved three Department requests: approval to 
proceed with bond sales to finance the Orphan Site Account in July 1992; 
approval to accept federal grants for asbestos control and Clean Air Act 
implementation, non-point source pollution control and clean lakes program; 
approval to continue the lower Columbia River water quality study program. 

• Governor Roberts nominated Tillamook Bay for participation in ihe U. S. 
Environmental Protection Agency's National Estuary program. The program 
offers funding and other assistance to states and local governments to develop 
long-range management plans for major estuaries. Tillamook Bay, which 
offers habitat for shellfish, salmon, trout and waterfowl, faces environmental 
concerns that are not extensively addressed in other estuary projects. 

• The Department issued a notice of intent to revoke the Romaine Village 
wastewater facilities discharge permit. Romaine Village, a mobile home park 
near Bend, has had serious problems with subsurface wastewater treatment 
systems. The Department previously issued an order to Romaine Village to 
hook up to Bend's sewage treatment system, and the owner has failed to 
comply with the order. 



Environmental Quality Commission Minutes 
Page 10 
April 23, 1992 

• A settlement conference was scheduled for the municipal contested case for 
April 29, 1992. 

• A May 5 public meeting was scheduled on the proposal for and independent 
contractor's review of issues relating to the gold mining rules. The purpose of 
the meeting was to inform interested public about the contractor's approach 
and schedule for addressing questions posed on liners, leak detection and leak 
collection systems, tailings treatment to reduce potential release of toxics and 
closure of heap leach and tailings facilities. 

• The Department will begin the stage II vapor requirements. Although many of 
the larger service stations have already installed the systems, 71 service 
stations in Portland will be required to install vapor recovery systems. Along 
with the air pollution benefits, stage II is expected to conserve approximately a 
half million gallons of gasoline a year. 

• Hearing Authorizations: The following rulemaking hearings have been 
authorized by the Director since the last meeting. 

Amendments to the Oregon Visibility Protection Plan: provides 
improvements in Class I wilderness areas. 

Amendments to the Slash Burning Smoke Management Plan: 
establishes special protection zones within 20 miles of PM10 

nonattainment areas in western Oregon between November 15 and 
February 15. 

Amendments to Crematory Incinerator Rules: addresses concerns by 
crematory operators that Department rules were unnecessarily 
restrictive for afterburner residence times. 

The Commission asked the about the status of indirect source permits. 
Steve Greenwood, Administrator of the Air Quality Division, responded to the 
Commission's question about the indirect source issue discussed at the April 12 EQC 
meeting. He said the Central City Management Plan was being used by Portland to 
deal with indirect sources. He said the plan was a structured process involving citizen 
participation, managing sources and using developed strategies. Director Hansen said 
the- current indirect source rule was used to control carbon monoxide. He indicated, 
however, the rule does not address summertime ozone. Director Hansen said the 
issues that need to be considered are how parking structures contribute to· ozone levels 
and how parking structures located near light rail lines affect air quality. 
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• Director Hansen noted an additional Hearing Authorization approved since the 
last meeting: 

Enforcement Rule Update: addresses problems that have been 
identified and incorporates changes to address 1991 legislation. An 
advisory committee has been assisting in rule amendments 
development. 

H. Work Session: Discussion of Tax Credit Program Issues. 

The objective of the work session discussion was to receive direction from the 
Commission on changes to the tax credit program. Director Hansen provided a brief 
overview of the tax credit program issues. He said three issues should be considered 
about the program: 

1. Who should be let through the door to be eligible for consideration for tax 
credits? 

2. Once through the door, what kind of benefits should they receive? 

3, Should the program be based on priorities rather than the current· "entitlement 
program" approach? 

Chair Wessinger said he would like to eliminate the existing program and start over 
with a zero budget process approach and an assessment environmental benefit 
resulting from tax credits; Commissioner Castle agreed with the Chair. 
Commissioner Squier asked whether the program has caused facilities to install 
equipment that is not required or otherwise would not consider. She also asked if it 
appease economic damage from more stringent requirements. 

Commissioner Lorenzen said the tax credit program was a difficult way to encourage 
positive environmental responsibilities. He indicated he would prefer a direct 
payment approach rather than the hidden tax credit. He said he would be interested 
in. two areas: assistance in overcoming the competitive disadvantage for locating in 
Oregon due to more stringent requirements, and an incentive program for investment 
in innovative projects which are not required but which have significant value as a 
demonstration project for technology transfer. Commissioner Castle posed the 
question of who pays for such a program. He also said the program should provide 
monetary relief for adjustments to new environmental laws; however, once the 
controls were in place, facilities should not be eligible to receive further credit. 
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Commissioner Castle said he believ!!d the state was not receiving environmental 
benefits from the tax credit program as it existed today. Director Hansen said the 
program has proven worthwhile in the areas of recycling and other sole purpose 
applications but that benefits were questionable in field burning applications .. 
Mike Downs, Administrator of the Environmental Cleanup Division, told the 
Commission that environmental benefit, subsidies and/or incentives were issues to be 
considered. Mr. Downs said that most tax credit application approvals are awarded to 
large businesses able to afford upgrades. He suggested the Commission might want 
to consider restricting awards to small businesses only. 

Commissioner Whipple asked about equity of capital investmentS. Mr. Downs 
responded that to prevent an inequity and to provide a cap of awards, priorities would 
need to be assigned. Commissioner Whipple suggested that each applicant have an 
economic cap. Commissioner Castle pointed out that upgrades to existing equipment 
would be more costly than for new facilities meeting requirements. 

Commissioner Whipple asked whether the Commission should suggest replacement. 
Commissioner Castle suggested the Commission clarify their thoughts and report back 
to the legislature. Director Hansen noted that the Governor would welcome 
suggestions from the Commission. Commissioner Squier suggested that a way to look 
at the issue would be to consider what could be done with the tax credit dollars that 
would be more beneficial to the environment. Commissioner Castle stated there is no 
evidence of environmental benefit from the tax credit program. 

Commissioner Castle said he thought the program should be eliminated since it 
. involved equity· and economic issues which are difficult to balance. 
Commissioner Whipple said the Department should encourage state-of-the-art 
environmental equipment and techniques. Commissioner Lorenzen said the state does 
not have the luxury for this program .and that the program be. placed low on the 
priority list. He suggested the Department receive funds for grants and studies 
instead. 

Director Hansen said the Department could start the program at a zero budget and 
then discuss the potential for add backs. He said the Department of Economic 
Development and citizen advisory committees could be used to help in this matter. 
Commissioner Castle provided a handout of his ideas about the tax credit program. 
That document is made a part of this hearing record. Commissioner Castle suggested 
the Department deal with the program on an industry basis instead of an individual 
basis. Commissioner Squier said the program needed to be examined as to whether it 
was the appropriate mechanism for achieving environmental compliance. She 
suggested grants would be preferable to tax credits. 
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Jim Whitty, Associated Oregon Industry, told the Commission that the tax credit · 
program allowed facilities to more easily reach compliance. Quincy Sugarman, 
Oregon State Public Interest Research Group, said there were other methods available 
for facilities to achieve environmental benefits. She said the tax credit dollars should 
be used to develop prevention programs, to promote waste reduction and to solve 
non-point source and groundwater pollution. Jean Cameron, Oregon Environmental 
Council, suggested implementing grants and capital loans instead of tax credits. She 
said pollution has associated environmental costs and that cost should be shifted back 
to the polluter. Ms. Cameron said the program should promote best available 
technology. She added that a new program could. subsidize cost of that technology. 

Chair Wessinger asked Director Hansen about the timeline of the 1993 legislative 
session and if enough time was available to develop this issue into a legislative 
concept. Director Hansen said that concepts were to be submitted to the Executive 
Department by May 1, the concepts would then be presented to Legislative Counsel 
by June 1 and that the concepts would become final in November. 

The next steps needed to proceed with this issue were summarized: 

1. Eliminate the program; consider the impact on the regulated community. 

2. Develop a modest program of grants for innevative environmental initiatives. 

3. · Limit the tax credit program to new requirements for existing industry. 

Mr. Downs suggested a work group and zero based budget approach be used. 
Director Hansen said the Department would draft a legislative concept which will be 
considered by the Governor and Legislative Counsel. He said the Department would 
return to the Commission with a concept before the June 1 Commission meeting. 
Commissioner Lorenzen said he believed this issue was important and of high 
priority. Director Hansen suggested that the groups who testified develop their ideas 

· and work with the Department to create a concept. 

There was no further business, and the meeting was adjourned. 

The Commission and Department management staff then went to Menucha for a 
Commission/staff work session discussion on budgeting for the 1993-95 biennium, 
developing potential legislative concepts for the 1993 legislative session and 
considering other matters related to Commission/Department operations. This work 
session convened on Thursday afternoon and continued through Friday afternoon. 
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ENVffiONMENTAL QUALITY COMMISSION 

Minutes of the Two Hundred and Twenty First Meeting 
June 1, 1992 

Regular Meeting 

The Environmental Quality Commission regular meeting was convened at 8:30 a.m. on 
Monday, June 1, 1992, in Conference Room 3A, Oregon Department of Environmental 
Quality (DEQ), 811 S. W. Sixth Avenue in Portland, Oregon. The following commission 
members were present: 

William Wessinger, Chair 
Dr. Emery Castle, Vice Chair 
Henry Lorenzen, Commissioner 
Carol Whipple, Commissioner 
Linda McMahan, Observing 

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of 
Justice, Fred Hansen, Director, DEQ, and other DEQ staff. 

Note: Staff reports presented at this meeting, which contain the Department's 
recommendations, are on file in the Office of the Director, DEQ, 811 S. W. Sixth 
Avenue, Portland, Oregon 97204. Written material submitted at this meeting is made 
a part of this record and is on file at the above address. These written materials are 
incorporated into the minutes of the meeting by reference. 

Chair Wessinger called the meeting to order and introduced Linda McMahan. 
Ms. McMahan has been nominated to replace Commissioner Squier. 

A. Approval of the Minutes. 

Commissioner Castle moved that the February 18, 1992, Special Meeting, and the 
April 23, 1992, regular meeting, minutes be approved; Commissioner Lorenzen 
seconded the motion. The minutes were unanimously approved. 
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B. Approval of Tax Credit Applications. 

The Department recommended approval of the following tax credit applications. 

Application Applicant Description 
Number 

TC-2923 Newberg Garbage Service Solid waste recycling equipment. 

TC-3705 Hillsboro Auto Wrecking RGF Ultrasorb water recycling 
system. 

TC-3758 Whitman's Towing and Crane Automobile air conditioner coolent 
Service recycling machine. 

TC-3759 Fuller's Automotive Automobile air conditioner coolent 
recycling machine. 

TC-3761 Rush Automotive Automobile air conditioner coolent 
recycling machine. 

TC-3771 Bauer Enterprises Automobile air conditioner coolent 
recycling machine. 

TC-3773 The Autosmith Automobile air conditioner coolent 
recycling machine. 

TC-3780 Don and Laura Christensen Grass seed straw storage shed. 

Additionally, the Department proposed an addendum to this agenda item and 
recommended approval of Application NumberTC-3724. This tax credit application 
for National Frozen Foods is a wastewater treatment system consisting of a 
wastewater surge/storage pond, a closed pattern tile drainage system under the 
wastewater disposal area and associated plumbing system. 

Roberta Young of the Tax Credit Program, Management Services Division, and Mike 
Downs of the Environmental. Cleanup Division, asked that Application Number TC-
2923, Newberg Garbage Service, be deferred until the July Environmental Quality 
Commission meeting. The Department had requested that more information be 
submitted. 

Commissioner Lorenzen moved that Agenda Item B with the exception of TC-2923 
be approved with the addendum; Commissioner Whipple seconded the motion. The 
motion was unanimously approved. 
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RULE ADOPTIONS 

C. Proposed Adoption of Risk-Based Soil Cleanup Standards. · 

Background: The amendments and proposed additional rules provide for numerical 
cleanup levels and a streamlined process for potentially responsible parties (PRPs) to 
clean up hazardous substances at "simple" sites. 

Discussion: Director Hansen provided the Commission with a brief summary of of 
advisory committee efforts and the need for numerical standards. Brooks Koenig, 
Environmental Cleanup Division, spoke about the process used in developing the 
cleanup standards table, that the advisory committee met and deliberated for about 18 
months on the standards and that a technical subcommittee had been created to 
facilitate the process. Mr. Koenig also talked about using risk assessment in creating 
the cleanup table. He said that these standards were for simple sites where soils 
contained few contaminants. 

Commissioner Lorenzen asked how much of the cleanups were required by the federal 
government. Director Hansen reviewed the Superfund program and noted that most 
of that money went toward consQltant studies not cleanup. Commissioner Lorenzen 
said he believed too much resources were being spent on achieving background levels 
and that this issue should be revisited. Director Hansen responded that the 
Department had established background as a requirement. This was done to coincide 
with strict liability existing under federal law, that banks are unwilling to give credit 
and that insurance companies are unwilling to insure owners of potential contaminated 
property. Director Hansen indicated that these rules were for simple spills where 
testing is relatively easy to determine background. Mr. Downs also added that 
background is the goal to be achieved if it is technically and economically feasible, 
however, no site has yet been cleaned to background. 

Action: Commissioner Castle moved that the amendments to the existing cleanup 
rules be approved; Commissioner Lorenzen seconded the motion. Mr. Koenig added · 
that the cleanup tables would need some minior adjustment to file with the Secretary 
of State. Commissioner Lorenzen indicated that his second to the motion included 
those minor adjustments. Agenda Item C was unanimously approved. 

Director Hansen said that the Environmental Cleanup Advisory Committee will 
review the progress of the changes and report their findings to the Department. This 
information will be included in .the Director's Report to the Commission. 
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D. Proposed Adoption of Underground Storage Tanks (UST) Clean Up Rule 
Revisions for Groundwater Clean Up Standards and Procedures. 

Background: The rule amendments establish groundwater clean up standards, provide 
clear direction and foster consistent clean up of UST releases and protection of public 
health, safety, welfare and the environment. 

Discussion: Mike Downs, Lon Revall and Michael Fernandez of the Environmental 
Cleanup Division provided the Commission with a brief summary of the amendments. 
Mr. Downs said the amendments reduce the length and expense of cleanup 
evaluations. He noted that several years ago, the soil matrix rules were adopted to 
guide simple cleanups of UST sites with only soil contamination by petroleum. These 
rules complete the process by extending the concept to include numeric criteria for 
groundwater cleanup. Mr. Revall added that the amendments provide an option for 
responsible parties who do not want to initiate an extensive study. Further, the rules 
provide consistency and decentralize the cleanup process. Chair Wessinger asked 
staff if the concerns expressed by Mr. Wright of Fossil had been addressed. 
Mr. Revall replied that use of the cleanup table was only one option. He indicated 

· that other options could be pursued, including the normal study and cleanup process. 

Doug Dehahn, Executive Director of the Oregon Petroleum Marketers' Association, 
spoke to the Commission. Mr. Dehahn gave background information about heating 
and motor fuel dealers. He said that groundwater contamination is only one of the 
problems faced by owners of USTs. Mr. Dehahan also expressed concern about 
petroleum delivery systems. He indicated that several divisions of the Department are 
working on UST related issues independently and are not well coordinated with each 
other and with the dealers and distributors. Mr. Dehahn told the Commission that 
these groundwater rules will add 4 cents per gallon to the price of gasoline at the 
pump. He stated that the price of gasoline already includes 15 cents per gallon for 
environmental requirements. 

Chris Wholers, District Manager of ATEC Environmental Consultants, and a member 
of the advisory committee, said he voted to not send the rules to the Commission. 
His preference was for the committee to continue working on the rules over the next 
18 months. Mr. Wholers said there has been a great deal of debate about including 
additives in the groundwater rules; however, he said, the Department had not 
thoroughly examined the issue. He indicated that questions exist about the need for 
standards on additives and that he had not seen any data that would support the rules 
in this regard. He added that other states were not including additives in their rules. 
Mr. Wholers said the rules need to be verified over the next 18 months and that field 
data should be analyzed. He said that the Department should investigate how other 
states approach leaking underground storage tank (LUST) sites and that some states 
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are examining PAH and additives in their sampling. Mr. Wholers added that the 
rules increase costs. He said that staff had made assumptions that contaminated water 
could be discharged at sewage treatment plants (STPs). He said that STPs require 
further clean up of the water at a significant cost. In concluding, Mr. Wholers said 
there was a problem with the groundwater class system and that shallow aquifers not 
used for drinking water should not be included in the rules. Mr. Wholers 
recommended that the Commission hold the rules for further study and not adopt 
them. 

Mr. Reva!! said that the advisory committee agreed to revisit the rules in 18 months 
but did not agree to come back with site-specific data. Mike Anderson, 
Environmental Cleanup Division, indicated that every substance in the soil cannot be 
analyzed. He said the Department looked for the more risky compounds (based on 
risk assessment data) and had consulted with the Department's toxicologist to research 
safe levels of compounds. Mr. Anderson said that determining whether additive 
compounds are apparent in samples is very controversial at this time, He noted that 
the Department is asking for PAH data only at selected sites. 

Anne Hill, Chair of the Environmental Cleanup Advisory Committee, indicated that 
this discussion had occurred on many occasions before the committee. She noted that 
there were .three dissenting votes and that the majority vote of the committee was 
reflected in the proposed rules. She stated that the initial screening was appropriate 
and beneficial to Oregon. She added that the committee will review the matter in 18 
months and make a judgment about whether the empirical data justifies the rule. 

Action: Commissioner Castle moved that Agenda Item D be approved; 
Commissioner Lorenzen seconded the motion. The revisions to the UST cleanup 
rules were unanimously approved. 

Staff indicated that they would return to the Commission regarding data collected over 
the next 18 months and could return sooner depending on the results. 

E. Proposed Adoption of Amendments to Hazardous Waste Fees, Aquatic Toxicity, 
Chlorofluorocarbons (CFCs) Rules: 

Background: Stephanie Hallock, Hazardous and Solid Waste Division, provided the 
Commission with a brief description of the proposed amendments to the three rule 
topics included in this item. She also provided the Commission with a copy of a 
proposed clarifying amendment which substituted a new paragraph (4) on page A-5 of 
Attachment A to the staff report. 
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Discussion: Chair Wessinger asked why the three disparate items were included 
under one agenda topic. Ms. Hallock replied that combining the requests reduced the 
number of requests brought before the Commission. Staff and Commission discussed 
the fee cap included in the proposed hazardous waste generator fee increase. 
Commissioner Castle said he was not convinced a cap was needed and expressed 
concern about the wording in the staff report. Commissioner Whipple asked about 
creosote. Director Hansen indicated that the cost of shipping creosote materials to a 
hazardous waste disposal facility was prohibitive. 

Action: Commissioner Whipple moved that Agenda Item E, including the 
amendment proposed by staff, be approved; Commissioner Castle seconded the 
motion. The motion was unanimously approved. 

F. Proposed Adoption of Underground Storage Tank Financial Assistance Rules. 

Background: The proposed rules provide financial assistance in the form of Joan 
guarantees, reduced interest rates, grants and insurance co-payments to property and 
tank owners or permittees to assist in meeting corrective action, technical and 
financial responsibility requirements at facilities with underground storage tanks 
containing motor fuel for resale. 

Discussion: Commissioner Lorenzen asked about the potential for dual compensation 
of stations displaced by federal or state government highway projects. 
Director Hansen indicated the Department provided actual cleanup and replacement 
costs of the tanks but that he would check to make sure this was correct. He said 
these sites were usually seasonal facilities. 

Ms. Hallock also introduced a series of amendments to the rules on pages A~3, A-21, 
A-22, and A-23. The amendment at the top of page A-21 was suggested by the 
Department's Legal Counsel. The remaining amendments were clarifications 
suggested by the U. S. Environmental Protection Agency. 

Action: Commissioner Lorenzen moved that Agenda Item F with the proposed 
amendments be approved; Commissioner Whipple seconded the motion. The rules 
and amendments to implement UST financial assistance programs were unanimously 
approved. 
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K. PUBLIC FORUM 

Ron LaFriend, Oregonians for Survival, spoke to the Commission about the April 23 
EQC meeting. He referred to the non-point source program overview and indicated 
he had concerns and questions about the presentation. Mr. LaFriend questioned the 
bioassay techniques used. Additionally, in regard to the document presented, he had 
disagreements with page 6 of the report and said that the examples provided did not 
represent the majority of Oregonians. He said that the staff does not listen to the 
citizens of Oregon and that the Department is growing for the sake of growing and 
does not need additional staff. He concluded by stating that the magnitude of the 
problem is out of proportion, and the Department is not using common sense 
approaches. 

G. Proposed Adoption of Rules to Increase Fees for Municipal Waste Discharge 
Permits. 

Background: The proposed rule amendments would increase the annual compliance 
determination fee, permit processing fee and would add a new category to assess a fee 
for technical activities related to permit processing. The fee increases would be used 
to secure additional revenues necessary to fund municipal permitting activities. 

Discussion: Lydia Taylor, Water Quality Division, provided the Commission with a 
brief background about the changes. She indicated that in addition to increases, the 
fee schedule included fees for some sewage sources which had not been previously 
required to pay for permits. The increase would be used to maintain the permit 
program and reduce the backlog of permits. Tom Lucas, Water Quality Division, 
said the advisory committee and an additional technical subcommittee examined 
various fee options including fixed fees and fees based on flow and population. 

John Smits, representing Smits and Associates, said that the current system could not 
provide adequate accounting to support the fee proposal. He suggested that the 
proposed fees were excessive for small systems he represented. 

Director Hansen said that for the record the municipalities had expressed concern to 
the Department about the increased fees. Commissioner Whipple noted that someone 
must pay the cost for permitting, but was concerned that people believe they are not 
getting what they are paying for. Ms. Taylor replied that the Department provides 
the permit program on behalf of the people of Oregon, that permit processing had not 
been prompt enough, and that the fees seek to recover the costs sufficient to fund the 
program. Commissioner Castle said the cost was inevitable and did not appear out of 
line in a real world context. · 
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Action: Commissioner Castle moved that Agenda Item G be approved; 
Commissioner Lorenzen seconded the motion. The proposed rules to increase fees 
for mi,micipal waste discharge permits was unanimously approved. 

H. Proposed Adoption of Minor Changes in Wastewater Permit Fee Schedule for 
General Permits. 

Background: The proposed rule changes would revised the wastewater permit fee 
schedule in order to cover additional general permits proposed to be issued by the 
Department. 

Action: Commissioner Whipple moved that Agenda Item H be approved; 
Commissioner Lorenzen seconded the motion. The changes to the wastewater 
discharge permit fee schedule were unanimously approved. 

ACTION ITEMS 

I. Request for a Wet Weather Season Mass Load Increase for the City of Newberg. 

Background: Commission approval of an increase in allowable discharge loading 
during the wet weather season for the City of Newberg would enable the City to fully 
use the design capacity of the treatment plant without violating the mass-based 
effluent limits for Biochemical Oxygen Demand (BOD) and Total Suspended Solids 
(TSS) in the National Pollutant Discharge Elimination System (NPDES) permit. The 
Depratment concluded that the proposed increase would not impair the beneficial uses 
or cause violation of water quality standards of the Willamette River. 

Action: Commissioner Lorenzen moved that Agenda Item I be approved; 
Commissioner Castle seconded the motion. Agenda Item H was unanimously 
approved. 

J. Bond Issuance Resolution for Mid-Multnomah County. Sewers (City of Gresham). 

Background: This resolution would authorize issuance of pollution control bonds in 
the amount of $1,500,000 for one the purchase of special assessment bonds from the 
City of Gresham for sewer construction in mid-Multnomah County. 
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Discussion: Chair Wessinger asked why the Department was buying and selling 
bonds. Noam Stampfer, Management Services Division, replied that the Department 
could obtain a lower interest rate for the users. Director Hansen indicated that the 
EQC ordered the sewering. He said the city would put their bond rating at risk if 
they purchased the bonds. Effectively, Director Hansen indicated, the Department 
would be functioning as a bond bank. 

Action: Commissioner Whipple moved that Agenda Item J be approved; 
Commissioner Castle seconded the motion. The bond issuance resolution was 
unanimously approved. 

Commissioner Castle commented on the fee cap issue discussed previously in Agenda 
Item E. He said that he had difficulty with the cap rationale but believed it was well 
reasoned and could be used as a model. Commissioner Castle asked the Department to 
examine the issue further. Director Hansen indicated the Department would do so. 
Commissioner Castle further stated there should be some cost associated with the amount of 
waste generated. 

L. Commission Member Reports: 

Commissioner Whipple said that funding for the Governor's Watershed Enhancement 
Group would discontinue after June. She said the group would meet this month to 
allocate remaining available funds for enhancement projects. She indicated the group 
would be examining cost share support for watershed projects. 
Commissioner Whipple said it would be unfortunate for the group to disassemble and 
then later have to start over again. She said it was important that federal and public 
participation proceed in this type of forum. 

Chair Wessinger reported on conversations he had regarding the issue of AOX and 
the order entered by the Commission in the pulp mill permit appeals. He indicated 
that complete technical information may not have been available when the 
Commission decided on these limits. Chair Wessinger said that he met with James 
River in Vancouver, Washington, as an individual, not representing the Commission. 
He said James River indicated they were close to meeting limits by substituting 
chlorine without spending additional monies to install oxygen delignification to reach 
the same result. He noted his concern with what was being discharged to the river. 
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Chair Wessinger said that the mills would like the Commission to reconsider ·the 
matter. He indicated the Department had followed Washington State's dioxin 
requirements; however, Washington and Oregon do not have similar standards now 
and Oregon's requirements could be allowing two different discharge limits in the 
same water body. He suggested a request for reconsideration could be handled as 
follows: 

1. The companies involved would provide information about why the Commission 
should reconsider the limits; 

2. The other parties in the proceeding could provide input to the Commission on 
whether the matter should be reconsidered. 

3. The Commission would decide to reconsider; if the Commission chose to 
reconsider, then the actual procedure for the reconsideration process would 
have to be determined. 

Larry Knudsen, Assistant Attorney General, replied that if a motion was filed, the 
Commission may choose to act on the motion; if no action was taken, the motion 
would be deemed denied. 

Commissioner Lorenzen said he had questions about what the State of Washington 
and the U. S. EPA were doing in reard to this issue. 

Mr. Knudsen suggested a motion for reconsideration would put the issue back into a 
contested case process and any ex parte contacts would need to be disclosed and 
placed in the record. Commissioner Lorenzen said it would be easier to discuss the 
policy issues potentially involved in a rulemaking proceeding rather than in a 
contested case. Mr. Knudsen indicated that rule making could be undertaken and that 
new or amended rules could cause permits to be amended. 

Commissioner Whipple said she would not mind reconsideration if water quality 
improvement would result. 

M. Director's Report: 

Director Hansen reported on the following items: 

1. A Special Legislataive Session may occur to consider the Governor's proposed 
tax plan; mail-in voting may be used. 
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2. A preliminary report of the Columbia River Study indicates elevated levels of 
metals, dioxins and bacteria. 

3. James River Recycling Plant was recently dedicated. The plant is operating at 
60-70 percent of production capacity and with a wastewater discharge that is 
15-20 percent of their allowed discharge load. 

4. Hearing authorizations: 

• A rulemaking hearing was authorized on a proposed rule to require the 
use of oxygenated fuel during the winter months (November-February) 
in carbon monozide non-attainment areas beginning November 1, 1992. 
Areas affected include Jackson and Josephine Counties, Klamath 
County, and the Portland Metropolitan Area (Multnomah, Clackamas, 
Washington, and Yamhill Counties). Use of oxygenated fuel is a new 
requirement of the recent Federal Clean Air Act amendments. 

• Rulemaking hearings are expected soon on three rule amendments in 
the water quality program. These amendments will deal with the 
enterococcus bacteria standard, mass waste load limits for municipal 
permits and the extent to which compliance with a permit should shield 
the permittee from enforcement of permit related rules. 

OTHER BUSINESS 

The Commission considered future meeting schedules and made the following 
determinations: 

• Friday, August 7, 1992 -- A special meeting in Portland to consider the 
consultant's report on the mining rule issues was scheduled . 

• Friday, September 11, 1992 -- The regular meeting previously scheduled for 
September 9 was moved to September 11. That meeting will be held in 
Eugene. 
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INFORMATIONAL ITEMS. 

N. Information Report on Proposed Parking for the 600 Holladay B.!!!lding. · 
"if-" 

Background: The purpose of this discussion item was to pJ;~wide tht<_C0~missfon · 
with· general information on parking policies in the region in light 9f;Jbe ~roposed 600 
Holladay Building parking project. Director Hansen gave a brj.H'sum'iliky of this 
issue. He said that the project must meet special conditions 'required by the City of 
Portla.'ld and Tri-Met. Additionally, the Governor's Motor-:Vehidei«FaskForce 

-.,,._ 

(MVTF) would be studying this policy. i . reqc<i:'.l ·ut·s &·. 

Discussion: Keith Bartholomew, 1000 Friends of ®i'~oh:;"spoke td the Commission. 
He commended the Director and Commission on their cr"'1tive approach to this issue 
and asked that they consider other solutions. Mr. ~arthoiomew-Siiid these solutions -
included. creating a sound policy and making the parking space to tenant ratio one-to
three. Further, he had concerns about fhe timing of this project in regard to other 
parking projects in the Sunset Corridor, Beaverton, Gresham and Hillsboro. He 
urged the Commission to take temporary measures now and that Option . No. 4 'flllthe 
staff memorandum be co~s¥JSJ"l'.Q by.the MVTF. · ,;: ': 1~ • •• 

·--· \.,,7 

_; .. : _;". .,i, :· ~ ' '; . 

Commissioner Lorenzen recomfoended the Department makeparking structure'/·: 
permits self-enforcing. Director Hansen replied that non-conditional pern'lits cduld be 
developed and civil penalties could be applied when permit req\Ylfei)lents were 
violated. '·--···~· ...... :.~ '" 

'! _,,,_ 

There was no further jJusfr1ess and the meeting was adjourned at 2: 15 p.m. ''• .• ;•: .. 
~1 

··. ;'• "\ 

l 

_,.'Ji 

'·{.)'.,.., .. .,_,_, ~ 

j __ ,' ' 
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Title: 

Agenda Item JL 
July 23-24, 1992 Meeting 

Proposed Adoption of New Rule to Clarify Procedure for Calculating Mass Load 
Discharge Limits for BOD and Suspended Solids for Domestic Waste NPDES Permits 

Summary: 

Past DEQ practice for calculating allowable winter Mass load limits for Biochemical 
Oxygen Demand and Total Suspended Solids in domestic wastewater has been somewhat 
inconsistent. Several permits have been challenged based on the lack of guidance in rule 
and on the limits set. 

This action proposes adoption of amendments to the rules to indicate how these limits are 
to be calculated. 

The concern that this action causes is that proper maintenance of the system still be 
performed and infiltration/inflow still be minimized. These items are addressed to some 
degree in this amendment but will be further addressed in separate actions. 

Some additional discharge to the surface waters can be expected from this action 
although it would be in the wet weather period and will be enforceable with greater 
certainty than currently. 

Public hearings have been held with considerable testimony coming principally from 
municipalities. The primary opposition was that this action did not go far enough, that 
they wanted mass load limits removed entirely for winter wet weather periods. The 
department does not agree and feels that winter limits are appropriate and achievable if 
set in a reasonable and consistent manner. 

Department Recommendation: 

Adopt the rules as proposed in Attachment A of the staff report. 

13~13~ 
Report Author 

AWH 7/8/92 

~~ ~~- W
Divi~ion Administratdr 

~4.1 .. ; .dlu4c.4 ';J 
Director ae/,'1t11-



REQUEST FOR EQC ACTION 

Meeting Date: 
Agenda Item: 

Division: 
Section: 

SUBJECT: 

Qregon 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

July 23. 1992 
B 
Water Ouality 
Municipal Wastewater 

Rule Change Establishing Biochemical Oxygen Demand (BOD) and 
Total Suspended Solids (TSS) Mass Limits for Domestic 
Wastewater Dischargers 

PURPOSE: 

This rule will specify how the Department calculates mass 
load limits, both for existing domestic wastewater treatment 
plants and for new or newly expanded treatment plants. In 
addition, a minimum inflow removal program is specified. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_x_ Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 
Revised Proposed Rules 

Attachment _A_ 
Attachment _!L 
Attachment _g_ 
Attachment _!L 
Attachment _!L 

.811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 
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Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

The Department is proposing a new rule that specifies how 
mass load limits for biochemical oxygen demand (BOD) and 
total suspended solids (TSS) are calculated for domestic 
wastewater treatment plants. The Department has assigned and 
included in permits mass load limits since the late l960 1 s, 
under the authority of more generally worded regulations. 
This new rule will specifically authorize the Department to 
include mass limits in permits. 

The mass limits being proposed will generally be considerably 
higher than those currently assigned for winter discharge 
limits, but will be the same for summer discharge limits. 
Mass limits for new facilities will be assigned on a case-by
case basis, after an engineering evaluation of the treatment 
capability of the proposed facility. Finally, the proposed 
rule requires that a stormwater inf low removal program be 
implemented for each facility receiving a higher winter mass 
load limit. [High flows from stormwater and groundwater 
entering the sewer system through cracks and imperfections 
wash out some solids in the treatment plant and are the 
primary cause of high mass discharges in the winter.] The 
text of the proposed rule is included in Attachment E. A 
brief narrative summary of the key features of the rule is 
presented in Attachment I. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

_x_ Statutory Authority: ORS 468B.030 
Pursuant to Rule: 
Pursuant to Federal Law/Rule: 

Attachment 

Attachment -1:_ 
Attachment 
Attachment 
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Other: 

July 23, 1992 
B 

_x_ Time Constraints: (explain) 

Attachment 

The Department is required under the current State/EPA 
agreement to issue 12 major municipal permits by September 
30, 1992. Many of these municipalities have indicated that 
they will appeal their permits if the mass limits are not 
increased for winter discharges. Some additional 
municipalities of the 12 may also appeal their permits even 
with the increased winter mass limits proposed. By having 
this proposed rule in place prior to issuing these 12 
permits, many if not all of the permit appeals can be 
avoided. If there are remaining municipalities that are 
still not satisfied with the increased mass limits, they may 
still appeal their permits. However, by having the mass 
limits in this specific rule, their chance for prevailing in 
a permit appeal is greatly reduced. 

_x_ Need for Rule: 

The Department is proposing this rule for the following 
reasons: 

- Legal authority challenged - our authority to include mass 
limits in permits has been challenged through permit appeals, 
and may be the continued subject of permit appeals. The 
Department believes that it has adequate authority now 
through more general regulations (such as the "highest and 
best practicable treatment" and anti-degradation rules) . 
However, by adopting a very specific rule for mass limits, 
future appeals will be discouraged and are much less likely 
to prevail. 

- Need for consistency - There is a need for consistency in 
how mass limits are assigned. Documentation is not good for 
past decisions regarding why exceptions were given to the 
mass load limits, and this will allow the Department to start 
again with consistent limits. 

- Need for certainty - There is a need for certainty for 
municipalities, in terms of what limits will be assigned and 
must be met. 

- Need for higher limits to avoid violations - With the 
potential for third party enforcement of effluent 
violations, many of the larger municipalities are no longer 
comfortable with limits that may be exceeded periodically. 
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DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
_x__ Hearing Officer's Report/Recommendations 
_x__ Response to Testimony/Comments 

Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

_x__ Supplemental Background Information 

Attachment 
Attachment ..JL 
Attachment _lL 

Attachment 

Attachment 
Attachment _L 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The Oregon Association of Clean Water Agencies (ACWA) and 
its predecessor organization, Association of Oregon Sewerage 
Agencies (AOSA), represent many of the municipalities that 
have permits with the Department. These organizations have 
for several years vigorously advocated that the Department 
either eliminate mass load limits entirely for domestic 
wastewater treatment facilities, or significantly raise these 
limits. In addition, four municipalities appealed a total of 
seven permits last year, based on their opposition to mass 
limits as well as some other permit conditions. The 
Department has had much discussion with interested 
municipalities on this issue in the last year or two. 

In summary, Oregon ACWA and most municipalities support most 
of the proposed rule change, with some minor disagreements. 
Most municipalities testified that they can "live" with the 
much higher mass limits proposed in these rules, however they 
would still prefer no mass limits at all. 

A total of 16 municipalities or organizations submitted 
testimony during this proposed rule public comment period. 
The following summarizes the main points raised during 
discussions and during the testimony, and includes the 
Department's response. Specific testimony given during the 
public comment period is included in the Hearings Officer 
report, attached to this staff report. 

1. Mass load 
purpose. 
not valid 

limits are not needed and serve no useful 
The reasons given by the Department are either 
or could be addressed using other rules. 

Department response: The Department strongly disagrees. 
Mass load limits have been a valuable tool in managing 
Oregon's waters, and have been included in NPDES permits for 
almost twenty-five years for a number of reasons, including: 
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- Mass limits allow the tracking and control of pollutant 
loads on streams, and the gradual •creeping up" of waste 
loads on a stream can in part be prevented. Mass loads could 
be monitored without a corresponding effluent limit, however 
this would not allow the Department to control the loads on 
streams. By assigning mass loads and assuring that they are 
not exceeded, the Department is fulfilling it's role in 
protecting and preserving Oregon's waters. Assimilative 
capacity can be allocated based on a formal and thoughtful 
evaluation of each request for an increase, rather than on a 
"first come, first served" basis regardless of need for 
increase or alternatives available. Without mass load 
limits, this could not occur. 

- Mass loads are the best indicators of pollutant loads on 
receiving streams. Mass loads continue to be the best 
indicators of pollutant load and impacts on receiving 
streams, and for this reason are used to bring water quality 
limited streams back into compliance. Effluent concentration 
levels do not fill this function and do not predict the 
impact of a discharge on the receiving stream. 

- Mass limits can require good operation and maintenance of 
treatment plants and sewer systems, and minimize the 
discharge of pollutants to public waters. 

- Mass limits are the only type of daily discharge limit for 
BOD and TSS, and serious excessive discharges could be 
allowed without this daily limit. Consequences of high daily 
discharge of BOD and TSS include potential public health 
impacts from poor chlorination (chlorine cannot penetrate 
large solids), unsightly conditions (dark brown and turbid), 
and can stress a stream depending on the dilution ratio and 
time of year. There are many, many operational or other 
causes of high daily discharges. The following is a very 
partial list of the types of operational decisions or events 
that could cause violations of daily limits but not weekly or 
monthly limits: pumping too much sludge too quickly to the 
digesters (too much high strength digester supernatant back 
to treatment plant); carrying too high sludge mass (through 
failure to haul sludge); receiving too many gallons of 
septage on one day; dumping a portion of a digester into the 
treatment plant, or outfall; emptying a lagoon in one day; 
getting a shock load of industrial wastes (failure to 
properly control dischargers into sewer system); temporary 
breakdown of equipment as a result of inadequate 
maintenance; failure to have properly trained operators on 
site every day when an easily correctable problem arises; and 
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quick emptying of a clarifier or other treatment unit for 
maintenance. 

These types of unfortunate occurrences would be very 
difficult for the Department to address through enforcement 
action using other regulations. The rule probably used would 
be the "highest and best practicable treatment" requirement 
included in the permits. However, this then opens up the 
argument as to what constitutes proper operation. It is 
important to have numerical standards to rely on rather than 
have ongoing disputes on what constitutes proper operation. 
One of the purposes of numerical standards is to clearly 
establish for the permit holder and the Department what is 
acceptable, and what is not. 

- Mass 1oad 1imits encourage and require good maintenance of 
sewer systems, by requiring that excessive flows be reduced. 
They also prevent attaining comp1iance with concentration 
1imits by di1uting the inf1uent. The manner in which the 
mass load limits have previously been calculated did in fact 
encourage sewer system maintenance. However, the proposed 
mass limits effectively removes this as a reason to have mass 
limits, since the winter time limits (when leaky sewer 
systems have the most impact) are greatly increased. 
Dilution can come through a failure to remove direct 
connections with streams (some cities such as Portland do 
direct intermittent streams into their combined sewer 
system) and with storm water, or to allow further such 
connections. By removing mass load limits or greatly 
increasing them, most of the incentive to remove these 
excessive stormwater flows would not exist. 

2. As 1ong as there are no instream water qua1ity standard 
vio1ations caused by discharges and minimum f edera1 
standards are met, municipa1ities shou1d be a11owed to 
operate treatment faci1ities as cost effective1y as 
possib1e with un1imited po11utant discharges. That is, 
there is no ob1igation on the part of municipa1ities to 
minimize po11utant discharges as 1ong as minimum federa1 
standards are being met and no instream standards are 
being vio1ated. A1ternate1y, some municipa1ities 
be1ieve that mass 1imits shou1d be based on the 
assimi1ative capacity of the stream, not based on what 
the treatment p1ant can produce. 

Department response: Many commenters included this in their 
testimony, and this continues to be a significant departure 
from the Department's and Commission's approach to pollution 
control. The Department continues to follow the Oregon 
Legislature's and Commission's direction that: 
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- Pollution is to be minimized - "Pollution of any of 
the waters of the state is declared to be not a 
reasonable or natural use of such waters and to be 
contrary to the public policy of the state of 
Oregon ••• " [ORS 468.715] 

- Assimilative capacity is a precious resource to be 
preserved and thoughtfully assigned - "Oregon's water 
quality management policies and programs recognize that 
Oregon's water bodies have a finite capacity to 
assimilate waste. The strategy that has been followed 
in stream management has hastened the development and 
application of treatment technology that would not 
otherwise have occurred. As a result, some waters in 
Oregon have assimilative capacity above that which would 
exist if only the minimum level of waste treatment was 
achieved. This unused assimilative capacity is an 
exceedingly valuable resource that enhances in-stream 
values specifically, and environmental quality 
generally. Allocation of any unused assimilative 
capacity should be based on explicit criteria." [OAR 
340-41-026 (1) (b) l 

- Wastewater treatment plants are to be properly 
operated at their "highest and best practicable" level, 
regardless of other effluent limits - "Notwithstanding 
the water quality standards contained below, the highest 
and best practicable treatment and/or control of wastes, 
activities, and flows shall in every case be provided so 
as to maintain dissolved oxygen and overall water 
quality at the highest possible levels and water 
temperatures, coliform bacteria concentrations, 
dissolved chemical substances, toxic materials, 
radioactivity, turbidities, color, odor, and other 
deleterious factors at the lowest possible levels." 
[OAR 340-41-445(1) for the Willamette Basin, identical 
language in other basin rules.] 

Mass limits for municipalities are technology based, in that 
they reflect a minimum expectation of what a well designed 
and operated treatment facility can achieve, regardless of 
the condition of the receiving stream. The Department 
continues to believe that effluent limits should be set that 
are high enough to be consistently achievable at well
designed and operated treatment facilities, and yet stringent 
enough to require good maintenance and operation. The 
proposed mass load limits do this. Setting much higher 
limits based on some streams having greater assimilative 
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capacity is not consistent with minimizing pollution and 
preserving Oregon's waters. 

3. Infi1tration and inf1ow reduction shou1d not be 1inked 
with mass 1imits. If any faci1ity has a prob1em with 
these, they shou1d be addressed individual1y. 
Infi1tration and inf1ow reduction p1ans across the state 
and country have been notorious1y ineffective, and 
shou1d be approached with caution. 

Department response: As described above, one of the 
consequences of mass load limits as currently calculated is 
to encourage and require that extraneous flows in the sewer 
system (from groundwater and stormwater) be minimized. The 
proposed higher limits remove this incentive. To partially 
offset this, the Department is proposing an inflow reduction 
program. [Inflow refers to stormwater that directly flows 
into a sewer system through connections with roof drains, 
foundation drains, surface water, holes in manhole covers, 
parking lot drains, and street catch basins. Infiltration 
refers generally to groundwater that enters sewer systems 
through cracks, breaks, imperfect sealing of sewer pipes, 
crushed pipes, and other defects.] 

It is true that infiltration reduction efforts have 
generally had very limited success. This is because, the 
system repairs often do not last very long, and because, as 
the groundwater rises past the level of sealed defects, it 
finds other (previously not detected) defects in the sewer 
system. However, permanently removing direct connections of 
inflow have proven to be effective, permanent, and relatively 
low-cost. It should be noted that all municipalities 
receiving an EPA Construction Grant (which are most 
facilities in Oregon) are required to adopt sewer ordinances 
prohibiting any new inflow connections, as a condition of 
grant award. 

In theory, separate sanitary sewer systems should have no 
storm drains attached. However, many municipalities do not 
have separate storm sewer systems or drainage systems in all 
parts of their service area, and may have some scattered 
storm drains attached to their sanitary sewers. 
Disconnection of storm drains can be expensive to complete, 
when there is no storm sewer system or drainage nearby. The 
Department intends to deal with such difficulties on a case
by-case basis with municipalities, and will not require 
removal of catch basins where the cost is prohibitive. [If 
there are widespread connections of storm drains, then the 
system is considered a combined sewer system, and is 
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regulated under the federal combined sewer program. Oregon 
has only a handful of combined sewer systems left.] 

For those municipalities having many inflow sources, 
removing them can have a significant impact on "peak" flows 
to treatment plants during storm events. It is not unusual 
to see a 20% reduction in peak flows from inflow removal, in 
systems with many inflow sources. Flows are directly related 
to mass loads discharged - if there is a 20% increase in 
flows, then the mass loads discharged will increase at least 
20%, and probably more since the treatment efficiency 
deteriorates at high flows. Very high peak flows can result 
in the washout of solids in the treatment process, which both 
adversely affects the ability to disinfect the effluent, and 
can reduce the treatment efficiency for several days 
subsequent to the washout. It is the bacteria and other 
organisms in the solids that are the secondary treatment 
portion of the facility, and when they are washed out there 
are not enough organisms to effectively metabolize the 
sewage. This causes reduced treatment efficiency until the 
solids can be built up again. It should also be noted that 
fecal coliform testing is required relatively infrequently, 
and may well not pick up very high fecal coliform levels 
during "washouts" from high peak flows. 

It is true that peak flow events to the treatment plant 
often coincide with high flows in the receiving stream, 
which reduces the impact of the much higher solids 
discharged. However, the Department believes that inflow 
control is a minimum reasonable expectation in terms of 
proper sewer maintenance. Inflow sources should not be 
connected to sanitary sewer systems. It is consistent with 
requiring the "highest and best practicable treatment". 

4. Concern was expressed regarding the 1ack of specificity 
on ca1cu1ating mass 1oads for future faci1ities. 

Department response: The Department has tried several 
variations on calculating mass limits for new facilities over 
the past year or two. A technical advisory committee has 
been formed to recommend to the Department a consistent and 
reasonable method for determining mass limits for new 
facilities, however this group is not expected to arrive at a 
decision for six months to a year. In the interim, the 
Department would prefer to assign mass loads for new 
facilities on a case-by-case basis, in consultation with the 
individual municipality. Basically, the approach has been to 
start with a proposed treatment facility, and determine 
reasonable mass limits that are consistently achievable with 
good operation, but stringent enough to require good 
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operation most of the time. The Department has been able to 
reach agreement on these reasonable limits with the 
municipalities so far. 

PROGRAM CONSIDERATIONS: 

There are approximately 250 domestic wastewater treatment 
plants that discharge to surface waters and would be affected 
by this new rule. An attempt was made to minimize the impact 
on the Department's workload in this rule, by requiring that 
permit holders furnish much of the information needed to 
change the mass limits, and by exempting these mass load 
increases from the usual detailed review process required in 
OAR 340-41-026. The Department does not have the resources 
to go through the detailed review process. If the Department 
were to follow the process specified in OAR 340-41-026(3) for 
all 250 facilities, we estimate it would take an average of 
two weeks per facility or ten staff working full time for one 
year. In addition, staff reports and presentations would 
have to be made to the Commission for load increases for 
major domestic wastewater dischargers. 

The proposed rule requires that the permit holders develop 
and submit the necessary flow numbers, however some 
Department time will be required in reviewing these for 
reasonableness. In addition, some staff time will be 
required to review and comment on the mandatory inflow 
reduction program. 

On the plus side, this new rule should reduce the number of 
permit appeals. If there are further appeals on mass limits, 
it is expected that the Department will spend reduced time on 
defending the permits since the mass limits will be specified 
in a rule, rather than based on unwritten Department policy. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Continue to require that mass limits assigned to existing 
facilities prior to construction and startup of facilities be 
met. If some facilities cannot meet these mass limits. then 
require system improvements or upgrades. Continue to 
exercise enforcement discretion for infrequent violations due 
to high flows only. This is basically the Department's 
current approach for existing facilities. Note that no 
upgrades have been required in the past four years based on 
mass limits alone. This approach is not acceptable to many 
of the major municipalities, due to heightened concern 
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regarding third 
permit appeals. 
rejected by the 

party lawsuits, and will trigger further 
For this reason, this alternative is 

Department. 

2. Continue to set mass limits as currently calculated, using 
the average dry weather. For those facilities not able to 
consistently meet these limits due to high flows. evaluate on 
a case-by-case basis and follow procedures for mass load 
increases. This approach is generally acceptable to the 
Department, but does have three major drawbacks - it would 
not have settled the existing permit appeals, it would 
probably not satisfy some of the major municipalities and 
would have triggered further permit appeals, and it would be 
burdensome to the Department if widely used (possibly two 
full time senior engineers/senior environmental specialists, 
over a five year period, if all 250 facilities applied for 
load increases). By placing certain restrictions on who 
could apply for the increased mass limits (at least "x" 
number of violations in a five year period, or other 
criteria), the workload to the Department could be greatly 
reduced. However, on balance the Department rejected this 
approach due to the lack of acceptability to the major 
municipalities. 

3. Remove all mass limits. except where required for 
municipalities discharging to water quality limited streams. 
The Department rejected this option. There are good and 
valid reasons to have mass limits for all municipalities, and 
the Department feels strongly that they should be retained. 

4. Remove mass limits in the winter. or set them even higher 
than proposed. The Department rejected this option for 
reasons previously stated. Although there is less concern 
about pollutant loads in the winter due to higher 
assimilative capacities, there is still a need to track and 
limit the discharge of pollutants to public waters. 

5. Allow higher mass limits for existing facilities in the 
winter. based on design average wet weather flow. This is 
the recommended alternative. 

6. Reauire no inflow or infiltration reduction effort as part of 
the mass limit rule. In this proposed rule, significant 
increases in winter mass limits will be permitted, which will 
remove all or most incentive for keeping sewer systems from 
further deterioration. The Department believes that some 
level of flow regulation is reasonable. 
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7. Require stringent inflow and infiltration reduction efforts. 
to minimize the discharge of pollutants. Infiltration 
reduction in particular can be difficult and costly to 
effect. As the increased discharges from infiltration 
generally occur in the winter, when assimilative capacity in 
receiving streams is generally greater, the high cost of a 
rigorous infiltration reduction program is probably not 
warranted. 

8. Require inflow identification and removal. This is part of 
the proposed rule. 

9. Specify exactly how mass limits for new facilities would be 
calculated. The Department is not yet ready to set this 
procedure. A technical advisory committee has been formed 
and should have a recommendation for the Commission's review 
in six months to a year. Until that time, the Department 
would prefer to set mass limits for any new facilities on a 
case-by-case basis, in consultation with the affected 
municipality. 

10. Set mass limits for new facilities on a case-by-case basis. 
This is part of the proposed rule. 

11. Set mass limits for new facilities on the same basis as 
existing facilities. The Department believes that the 
proposed winter mass limits for existing facilities will be 
much larger than needed for most facilities. These higher 
limits are being proposed in part because the Department does 
not have the resources to determine individual mass limits. 
However, for new facilities, the Department will already have 
to do a detailed engineering review and the additional work 
to determine individual mass limits should not be overly 
burdensome. 

12. Require that all mass load increases resulting from this 
proposed rule undergo detailed evaluations as specified in 
OAR 340-41-026. This was rejected by the Department because 
of work load considerations. 

13. Exempt winter mass load increases from OAR 340-41-026. This 
is part of the recommended rule. The impact from the winter 
discharges is not expected to be great, based on the 
increased assimilative capacity in the winter. 
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DEPARTMENT RECOMMENDATION FOR ACTION. WITH RATIONALE: 

The Department recommends that the rule be adopted as 
proposed for reasons previously discussed, with the following 
minor changes (see Attachment E for revised proposed rule): 

1. Clarification is added to section (9) (a) to make clear that 
existing facilities are covered by that section. 

2. Section (9)(a)(G) is amended to exclude cities having 
combined sewer systems from having to comply with the inflow 
reduction requirement. Cities with combined sewer systems 
either now have or will soon have comprehensive permits and 
Stipulation and Final Orders to address inflow, and further 
possibly conflicting inf low removal requirements under this 
rule are not warranted. The reference to "infiltration" in 
this section of the rule is removed - the Department will not 
be requiring that municipalities instigate an infiltration 
control program under this proposed rule. 

3. Section (9)(e) is amended to give municipalities a choice of 
mass limits as proposed in the rule, or based on standard 
calculations using average dry weather flows. The rule as 
originally drafted gave the existing permitted mass limits as 
the alternate choice. The Department is proposing this 
change to make all mass limits consistent. over the past 
twenty years, many variations in exceptions have been 
granted, many with no documentation and no known 
justification. The proposed change will restore some 
consistency. If there are some facilities that need mass 
limits that are determined in some other manner, the proposed 
rules allows them to apply to the Commission for an 
exception (Section (9) (f)). 

4. Section (9)(f) is modified to make clear that ability to meet 
mass limits at projected flows at design capacity will be 
used, rather than current flows, to determine whether or not 
a increased mass load can be approved by the Commission. 

5. Section (9) (a)(H) is modified to include different cities 
that are exempt from the other provisions of Section 9(a) for 
existing facilities. A further review of Department files 
showed that most of the cities listed do not need the 
exception, since the facilities will qualify under Section 
9(b) for new facilities. The cities added are those that 
were initially overlooked - most of them received mass load 
increases from the Commission, and the Department believes 
these loads are still appropriate. The cities to be added 
are Athena, Elgin, Adair Village, Halsey, Harrisburg, 
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Independence, and Carlton. The cities deleted are Siletz, 
Oakridge, Brookings, and Bay city. None of these cities have 
received engineering plan approval yet and therefore would 
fall under the rule provision for new facilities. 

CONSISTENCY WITH STRATEGIC PLAN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

There are three key policies that are affected by this 
proposed rule: 

1. Highest and best practicable treatment is required regardless 
of the assimilative capacity of the receiving stream - The 
proposed rule is generally consistent with this policy. Mass 
limits are retained, and for new facilities, the limits will 
be set strictly in accordance with this policy. For existing 
facilities, however, the limits are higher than those 
consistent with "highest and best". These higher limits are 
being proposed in part because the Department does not have 
the resources to do a case-by-case determination of mass 
limits for the 250 affected facilities. The higher limits 
occur in the winter, however, and the impact on the receiving 
streams is expected to be minor. The requirement of an 
inflow removal program is consistent with "highest and best". 

2. Minimizing pollutant discharges and maintaining assimilative 
capacity - The discussion for "highest and best" above also 
pertains to this policy. 

3. No mass load increases as a general policy (anti-degradation) 
- The proposed rule is contrary to this policy. However, the 
Department and Commission have traditionally been more 
concerned about load increases in the critical summer period, 
and the proposed rule will only affect winter discharges. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Is it reasonable to require that inflow be reduced in the 
winter when the flows directly translate into increased 
discharges of pollutants? Should this only be required when 
there is a instream standard violation or other serious 
public health or environmental impact? 

2. Should the Commission grant across-the-board significant 
increases in winter discharge loads, particularly when the 
evaluation process set in OAR 340-41-026 is not followed? 

3. Are the mass load increases proposed reasonable? 
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INTENDED FOLLOWOP ACTIONS: 

If adopted by the Commission, the Department intends to 
implement the proposed rule as permits come up for renewal, 
or as permit modifications are requested. The technical 
advisory committee will continue to meet and is expected to 
recommend a consistent approach for mass limits for new 
facilities. When that recommendation is available, the 
Department intends to amend this rule to specify mass limits 
for new facilities. In addition, the Department will proceed 
to settle the seven municipal permits that have been appealed 
and issue the twelve major municipal permits now pending. 
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Attachment A 

NOTE: 

The underlined portions of text repr.esent proposed 
additions made to the rules. 

IMPLEMENTATION PROGRAM APPLICABLE TO ALL BASINS 

340-41-120 

(1) No waste treatment and disposal facilities shall be 
constructed or operated and no wastes shall be 
discharged to public waters without obtaining a 
permit from the Department as required by ORS 
468.740. 

(2) Plans for all sewage and industrial waste treatment, 
control, and disposal facilities shall be submitted 
to the Department for review and approval prior to 
construction as required by ORS 468.742. 

( 3) Minimum design criteria for waste treatment and 
control facilities prescribed under this plan and 
such othe~ waste treatment and controls as may be 
necessary to insure compliance with the water 
quality standards contained in this plan shall be 
provided in accordance with specific permit 
conditions for those sources or activities for which 
permits are required and the following 
implementation program: 

(a) For new or expanded waste loads or activities, 
fully approved treatment or control facilities, 
or both shall be provided prior to discharge of 
any wastes from the new or expanded facilities 
or conduct of the new or expanded activity. 

(b) For existing waste loads or activities, 
additional treatment or control facilities 
necessary to correct specific unacceptable 
water quality conditions shall be provided in 
accordance with a specific program and 
timetable incorporated into the waste discharge 
permit for the individual discharger or 
activity. In developing treatment requirements 
and implementation schedules for existing 
installations or activities, consideration 
shall be given to the impact upon the overall 
environmental 
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quality including air, water, land use, and 
aesthetics. 

(c) Wherever minimum design criteria for waste 
treatment and control facilities set forth in 
this plan are more stringent than applicable 
federal standards and treatment levels 
currently being provided, upgrading to the more 
stringent requirements will be def erred until 
it is necessary to expand or otherwise modify 
or replace the existing treatment facilities. 
such deferral will be acknowledged in the 
permit for the source. 

(d) Where planning or design or construction of new 
or modified waste treatment and controls to 
meet prior applicable state or federal 
requirements is underway at the time this plan 
is adopted, such plans, design, or construction 
may be completed under the requirements in 
effect when the project was initiated. Timing 
for upgrading to meet more stringent future 
requirements will be as provided in section (3) 
of this rule. 

( 4) Confined animal feeding operations shall be 
regulated pursuant to rules 340-41-005 through 340-
51-080 in order to minimize potential adverse effect 
on water quality. 

(5) Programs for control of pollution from non-point 
·sources when developed by the Department, or by 
other agencies pursuant to Section 208 of Public Law 
92-500 and approved by the Department, shall as 
applicable, be incorporated into this plan by 
amendment via the same process used to adopt the 
plan unless other procedures are established by law. 

(6) Where minimum requirements of federal law or 
enforceable regulations are more stringent than 
specific provisions of this plan, the federal. 
requirements sh.all prevail. 

(7) Within framework of state-wide priority and 
available resources, the Department will monitor 
water quality within the basin for the purposes of 
evaluating conformance with the plan and developing 
information for future additions or updating. 

( 8) The EQC recognizes that the potential exists for 
conflicts between water quality management plans and 
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the land use plans and resource management plans 
which local governments and other agencies must 
develop pursuant to law. In the event any such 
conflicts develop, it is the intent of the 
Department to meet with the local government or 
responsible agency to formulate proposed revisions 
to one or both so as to resolve the conflict. 
Revisions will be presented for adoption via the 
same process used to adopt the plan unless other 
specific procedures are established b_y law . 

..UU. The pepartment shall calculate and include effluent 
limits specified in pounds per day, which shall be 
the mass load limits for biochemical oxygen demand 
or carbonaceous biochemical oxygen demand and total 
suspended solids in National Pollutant Discharge 
Elimination System permits issued to all sewaae 
treatment facilities. These limits shall be 
calculated as follows: 

1£1 Except as noted in section (Hl of this rule, 
for facilities receiving enqineering plans and 
specifications approval from the Department for 
new treatment facilities or treatment 
facilities expanding the averaae dry weather 
treatment capacity, prior to June 30, 1992: 
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During periods of low stream flows 
(approximately May 1 through October 31) , 
the monthly average mass load expressed as 
pounds per day shall not exceed the 
applicable monthly concentration effluent 
limit times the design average dry weather 
flow expressed in million gallons per day 
times 8.34 pounds per gallon. The weekly 
average mass load expressed as pounds per 
day shall not exceed the monthly average 
mass load times 1.5. The daily mass load 
expressed in oounds per day shall not 
exceed the monthly average mass load times 
2.0. 

During the period of high stream flows 
(approximately November 1 through April 
3·01 , the monthly average mass load 
expressed as pounds per day shall hot 
exceed the monthly concentration effluent 
limit times the design average wet weather 
flow expressed in million gallons per day 
times 8.34 pounds per gallon. The weekly 
average mass load expressed as pounds per 
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day shali not exceed the monthly average 
mass load times 1.5. The daily mass load 
expressed in oounds per day shall not 
exceed the monthly average mass load times 
b..Q... 

1.Q1 on any day that the daily flow to a sewage 
treatment facility exceeds the lesser Df 
the hydraulic capacity of the secondary 
treatment portion of the facility or twice 
the design average dry weather flow, the 
daily mass load limit shall not apply. 
The permittee shall operate the treatment 
facility at the highest and best 
practicable treatment and control. 

l..!ll. The design average wet weather flow used 
in calculating mass loads shall be 
approved by the Department in accordance 
with prudent engineering practice and 
shall be based on a facility plan approved 
·by the Department, engineering plans and 
specifications approved by the Department, 
or an engineering evaluation. The 
permittee shall submit documentation 
describing and supporting the design 
average wet weather flow with the permit 
application, application for permit 
renewal, or modification request, or upon 
request by the Department. The design 
average wet weather flow is defined as the 
average flow between November 1 and April 
30 when the sewage treatment facility is 
projected to be at design capacity for 
that portion of the year. 

~ Mass loads assigned as described in 
sections la) (Bl and la) IC) in this rule 
will not be subject to OAR 340-41-026131. 

lEJ_ Mass loads as described in this rule will 
be included in permits upon renewal, or 
upon permit modification request. 

1§1 Within 180 days after permit renewal or 
modification, permittees receiving higher 
mass loads under this rule shall submit to 
the Department for review and approval a 
proposed program and time schedule for 
identifying and reducing infiltration and 
inflow. The program shall consist of the 
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following: 

Cil Identification of all overflow 
points and verification that sewer 
system overflows are not occurring 
up to a 24-hour, 5-vear storm 
event or equivalent; 

Ciil Monitoring of all pump station 
overflow poihts; and 

Ciiil 

(iv) 

A program for identifying and 
removing inflow sources into the 
sewer system over which the 
permittee has legal control; and 

For those permittees not having 
the necessary legal authority for 
all portions of the sewer system 
discharging into the permi ttee' s 
sewer system or treatment 
facility. a program and schedule 
for gaining legal authority to 
reauire inflow reduction and a 
program and schedule for removing 
inflow sources. 

Within one year after the Department's 
approval of the program, the permi ttee 
shall begin implementation of the program. 

iHl. Section (al (A) through CG) shall not apply 
to the cities of Siletz, Oakridge, 
Brookings, Bay City, and Sweet Home. Mass 
load limits have been individually 
assigned to these facilities. 

ill For new sewage treatment facilities or treatment 
facilities expanding the averaae dry weather 
treatment capacity, and receiving engineering plans 
and specifications approval from the Department 
after June 30, 1992, the mass load limits shall be 
calculated by the Department based on the proposed 
treatment facility capabilities and the highest and 
best practicable treatment to minimize the discharge 
of pollutants. 

1£.l. Mass load limits as defined in this rule may be 
replaced by more stringent limits if required by 
waste load allocations established in accordance 
with a TMDL for treatment facilities discharging to 

.. 
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water quality limited streams. or if required to 
prevent or eliminate violations of water quality 
standards. 

1Q1. In the event that the design average wet weather 
flow or the hydraulic secondary treatment capacity 
is not known or has not been approved by the 
Department at the time of permit issuance, the 
permit shall include as interim mass load limits the 
mass load limits in the previous permit issued to 
the permittee for the treatment facility. The 
permit shall include a requirement that the 
permittee submit to the Department the design 
average wet weather flow and hydraulic secondary 
treatment capacity within twelve months· after permit 
issuance. Upon review and approval of the design 
flow information. the Department will modify the 
permit and include mass load limits as described in 
section (al of this rule. 

~ Each permittee with existing sewacre treatment 
facilities otherwise subject to Section (al of this 
rule may choose to retain as effluent limits the 
mass load limits included in its NPDES permit in 
effect as of the date this rule becomes effective. 
In the event that existing mass load limits are 
retained by the permi ttee, -the terms and 
requirements of Section (al shall not apply. 

l.fl The Commission may grant exceptions to section (al 
of this· rule. In allowing increased discharged 
loads, the Commission shall make the findings 
specified in OAR 340-41-026(3l for waste loads. and 
in addition shall make the following findings: 

li.l. That mass loads as calculated in section (al 
cannot be achieved with the existing treatment 
facilities operated at maximum efficiency; and 

l.iil That there are 
achieving the 
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Attachment B 

AGENCY: 

NOTICE OF PROPOSED RULEMAKING HEARING 

DEPARTMENT OF ENVIRONMENTAL QUALITY, WATER QUALITY 
DIVISION 

The above named agency gives notice of hearing. 

HEARING TO BE HELD: 

July 1, 1992, 2:00 P.M. 
Department of Environmental Quality 
811 SW Sixth Avenue, Portland, Oregon 
Conference Room 3A 

HEARINGS OFFICER: Tom Lucas 

Pursuant to the statutory authority of ORS 468B.030, the 
following action is proposed: 

AMEND: Water quality rule as found in Oregon Administrative 
Rules (OAR) 340-41-120. 

[X] No prior notice given. 

SUMMARY: 

The Department proposes to amend water quality rules to 
specify that mass effluent limitations for biochemical 
oxygen demand (BOD) and total suspended solids will be 
included in permits for domestic wastewater treatment 
systems that discharge to public waters. In addition, the 
manner in which these limits are to be calculated is 
specified. 

Interested persons may comment on the proposed rule orally or 
in writing at the hearing. Written comments received by 5:00 
PM on July 1, 1992, will be considered. Written comments 
should be sent to and copies of the proposed rulemaking may be 
obtained from: 

AGENCY: 
ADDRESS: 
ATTENTION: 
PHONE: 

Oregon Department of Environmental Quality 
811 SW Sixth Avenue, Portland, OR 97204 
Barbara Burton 
229-6099 
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STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information 
on the Environmental Quality Commission's intended action to 
adopt a rule. 

(1) Legal Authority 

Oregon Revised Statutes (ORS) 468B.030 allows the Environmental 
Quality Commission to establish effluent limitations by rule. 

(2) Need for the Rule 

The Department currently assigns mass limitations to domestic 
wastewater treatment facilities under general rules regarding 
limiting of mass loads (OAR 340-41-026) and the requirement for 
the highest and best practicable treatment of wastewaters (OAR 
340-41-445(1) for the Willamette Basin and the same language 
for other river basins). The Department used a fixed formula 
for determining the mass limits, with exceptions given on a 
case-by-case basis. ,The Department believes that a different 
basis for determining the mass limits is now warranted, and 
further believes that mass limits should be specified in rule 
form including the formula for calculation. This will give 
more certainty to the regulated communities regarding mass 
limits. 

(3) Principal Documents Relied Upon in this Rulemaking 

Oregon Revised Statutes 468B.030. 

This document is available for review during normal business 
hours at the Department's office, 811 SW sixth Avenue, 
Portland, Oregon. 
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Attachment C 

FISCAL AND ECONOMIC IMPACT 

1. Municipalities such as cities, service districts and sanitary 
districts. 

The proposed rule change will allow municipalities to discharge 
increased quantities of pollutants in the November through April 
winter season. The increased permit limits may have some fiscal 
impact on municipalities. The overall fiscal impact is not 
expected to be significant, but will reduce the cost to 
municipalities. First, there will probably be fewer violations of 
mass limits, which will mean that there would be fewer potential 
civil penalties assessed by the Department or the u.s. 
Environmental Protection Agency, and fewer potential third party 
lawsuits for permit violations. Secondly, there may be a reduced 
cost when a new plant is constructed, since some of the treatment 
units could be smaller. The proposed higher mass limits are not 
expected to extend the useful life of the treatment plant, and 
will therefore not have a resultant fiscal impact. Finally, the 
higher mass limits may reduce the cost of operating and 
maintaining both the sewerage collection system and the treatment 
plant. 

Reduction in number of violations - A review of Department 
records of major municipal dischargers over a three year 
period showed that mass limit violations are now unusual, and 
will become more so with this proposed rule change. There 
were 76 individual violations of mass limits where other 
effluent limits such as concentration limits were also 
violated. Since the Department by practice does not issue 
separate civil penalties for each parameter.violated, these 
permit violations would not have resulted in additional civil 
penalties. There were 40 mass limit violations where no 
other effluent limit was violated, for an average of one per 
municipality during the three year review period. These 
violations are subject to Department penalties, but no civil 
penalties were issued for these violations. The Department 
does not routinely issue civil penalties for isolated minor 
violations. No fines were issued by EPA for mass limit 
violations in this period. No third party lawsuits were 
filed for mass limit violations in this period. 

The Department can issue civil penalties of up to $10,000 per 
violation. EPA can assess up to $25,000 per violation. 
Third parties bringing suit against a municipality can claim 
attorney fees in addition to the $25,000/violation. This 
potential liability will be reduced if the effluent limits 
are raised for the winter, since that is the season when most 
mass limit violations now occur. 
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Reduced construction costs when treatment plants are built -
Treatment plants are designed to meet all effluent limits, 
including mass limits, concentration limits, bacteria limits, 
and percent removal requirements. Review of violations 
recorded, and review of what types of effluent violations 
trigger plant upgrades, show that mass limits are not now 
unduly stringent. More violations of concentration limits 
than mass limits now occur. It is not clear what, if any, 
impact the increased mass limits would have on construction 
costs. If there is an impact, it will be to reduce the cost 
of construction. 

No impact on extending "life" of treatment plant - The 
Department reviewed all new wastewater treatment plants, and 
plant expansions and upgrades over a four year period. Of 
the 22 new plants or expansions, 17 were triggered by 
concentration and mass limit violations (and sometimes 
additional effluent violations), two were triggered by an 
inadequate receiving stream (not effluent violations), 2 were 
new sewer systems replacing failing on-site sewage disposal 
systems, and one was to eliminate raw sewage overflows. None 
were the result of mass limit violations alone. These 
results are consistent with Department experience - when a 
plant is overloaded or has a significant design flaw, then 
there are repeated violations of concentration limits, mass 
limits, and often bacteria limits. 

Based on this information, the Department concludes that 
increasing mass limits will not extend the life of existing 
wastewater treatment plants, and therefore in this regard 
will not reduce the fiscal impact on municipalities. 

Impact on operational costs ~ The higher mass limits may 
result in reduced sewer system maintenance which will reduce 
costs to the municipalities, but may result in increased 
treatment costs because of increased flows (from leaking 
sewers). The higher mass limits may result in reduced costs 
for operator salaries, either by allowing less skilled (and 
therefore less highly paid) or fewer operators since the 
effluent limits may be easier to attain. The increased mass 
limits may result in reduced operation costs for sludge 
management, since more solids may be discharged to the 
receiving stream rather than retained and further treated as 
sludge. The magnitude of these fiscal impacts is not known. 
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2. Small Business. 

Some small privately owned wastewater treatment plants will 
be affected by this proposed rule. Examples of these 
facilities would be wastewater treatment plants serving 
mobile home parks or resort areas. The fiscal impact would 
be the same as described above for municipalities. 

Other small businesses may discharge wastewater to municipal 
sewerage collection systems, for treatment by the 
municipality. Those small businesses may be affected in a 
minor way, by cost savings by the municipality being passed 
along to ratepayers. The impact is not expected to be 
significant. 

3. Large Business. 

Very few large businesses would be affected by this rule. 
There are a few large industrial facilities that have 
separate, small domestic wastewater treatment facilities. 
The impacts on large businesses with these treatment plants 
would be the same as for municipalities. 

As with small businesses, large businesses discharging to 
municipal sewerage collection systems might also see minor 
cost savings from the municipalities. 

4. Other State Agencies. 

Some state agencies operate small wastewater treatment 
facilities serving rest areas or parks. These facilities 
would be impacted in a similar manner to municipalities. 
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Attachment D 

Oregon Department of Environmental Quality 

A CHANCE TO COMMENT ON • • • 

MASS LOAD LIMITS FOR SEWAGE TREATMENT FACILITIES 

Notice Issued: June 1, 1992 
comments Due: July 1, 1992 
Public Hearing: July 1, 1992 

WHO IS AFFECTED: 

Permit holders and operators of all domestic wastewater treatment 
system having a National Pollutant Discharge Elimination System 
discharge permit, and all persons using Oregon public waters. 

WHAT IS PROPOSED: 

The Department is proposing to amend water quality rules to specify the 
mass load limits for biochemical oxygen demand (BOD) and total ·• 
suspended solids {TSS) assigned to domestic wastewater treatment 
plants. 

WHAT ARE THE HIGHLIGHTS: 

The Department of Environmental Quality has included mass load limits 
for BOD and TSS in domestic wastewater permits since the late 1960's. 
These limits have been calculated using a formula based on the design 
average dry weather flow, and have been included in discharge permits 
issued for treatment plants. Exceptions have been made by the 
Department, on a case-by-case basis, for those few sewer systems with 
very high flows that were not able to meet the mass limits as they are 
normally calculated. 

The Department i.s proposing to adopt a rule specifically for mass load 
limits, and to specify the formula used to calculate mass limits for 
existing domestic wastewater systems. The same formula will be used 
for summer mass limits as is currently in use, but the winter limits 
will be increased. The new formula for the winter limits will be based 
on the design average wet weather flow, and will suspend the daily mass 
limit for days when flows into the treatment facility are extremely 
high. Since the design average wet weather flow will be different for 
each treatment facility, the amount of the mass load increase will vary 
also. 

811S.W.6th Avenue 
Portland, OR 97204 

1.lfl/86 

I 
FOR FURTHER INFORMATION: 
Contact the person or division identified in the public notice by calling 229-5696 fn the Portland area. To avoid long 
distance charges from other parts of the state, call 1-800-452-4011. 
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Although this rule change will allow substantial increases in 
pollutant discharges, the increase will be during the winter discharge 
season of November through April~ The impact on receiving streams is 
not expected to be significant. Oregon's streams have much higher 
assimilative capacities in the winter, due to much higher flows to 
provide dilution, colder temperatures which delay decomposition of 
effluent in the receiving stream, and reduced sunlight which could 
stimulate harmful plant growth in streams with elevated nutrient 
levels. 

HOW TO COMMENT: 

Copies of the complete proposed rule package may be obtained from the 
Water Quality Division in Portland (811 SW 6th Ave) or the regional 
office nearest you. For further information, contact Barbara Burton at 
229-6099. 

A public hearing will be held before a hearings officer at the 
following time and location: 

July 1, 1992, 2:00 PM 
Department of Environmental Quality Offices 
Conference Room 3A 
811 SW 6th Avenue 
Portland, Oregon 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ, Water Quality Division, 811 SW 
6th Avenue, Portland, Oregon 97204, and must be received by no later 
than 5:00 PM, July 1, 1992. 

WHAT IS THE NEXT STEP: 

The Environmental Quality Commission may adopt rule amendments 
identical to the ones proposed, adopt modified rules as a result of 
testimony received., or may decline to adopt rules. The Commission will 
consider and act upon the proposed rule amendments at its July 24, 1992 
meeting. · 

Attachments: 

MW\WC10\WC10248 

Location of regional DEQ off ices 
Proposed rule 

- 2 -
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DEQ REGIONAL OFFICES LOCATIONS 
COPIES OF DOCUMENTS CAN BE VIEWED AND COPIED 

AT THE FOLLOWING LOCATIONS 

HEADQUARTERS OFFICE 
811 SW SIXTH AVENUE 
PORTLAND, OR 97204 

EASTERN REGION OFFICE 
700 SE EMIGRANT, SUITE 330 
PENDLETON, OR 97801 

CENTRAL REGION OFFICE 
2146 NE 4TH 
BEND, OR 97701 

NORTHWEST REGION OFFICE 
1500 SW FIRST AVENUE, SUITE 750 
PORTLAND, OR 97201 

NORTHWEST REGION, ASTORIA BRANCH OFFICE 
CLATSOP COUNTY COURTHOUSE 
749 COMMERCIAL 
ASTORIA, OR 97103 

WILLAMETTE VALLEY REGION OFFICE 
750 FRONT STREET, NE, SUITE 120 
SALEM, OR 97310 

SOUTHWEST REGION OFFICE 
201 WEST MAIN STREET, SUITE 2-D 
MEDFORD, OR 97501 

SOUTHWEST REGION, ROSEBURG BRANCH OFFICE 
1937 WEST HARVARD BLVD. 
ROSEBURG, OR 97479 

SOUTHWEST REGION, GRANTS PASS BRANCH OFFICE 
510 NW 4TH, ROOM 76 
GRANTS PASS, OR 97526 

SOUTHWEST REGION, COOS BAY BRANCH OFFICE 
340 N. FRONT STREET 
COOS BAY, OR 97420 

MW\WC10\WC10243.5 

• 

D-3 



Attachment E 

NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The portions of the text which are 
underlined in bold italics are additions to the draft rules 

made in response to public comment. 

IMPLEMENTATION PROGRAM APPLICABLE TO ALL BASINS 

340-41-120 

(1) No waste treatment and disposal facilities shall be 
constructed or operated and no wastes shall be 
discharged to public waters without obtaining a 
permit from the Department as required by ORS 
468.740. 

(2) Plans for all sewage and industrial waste 
treatment, control, and disposal facilities shall 
be submitted to the Department for review and 
approval prior to construction as required by ORS 
468.742. 

(3) Minimum design criteria for waste treatment and 
control facilities prescribed under this plan and 
such other waste treatment and controls as may be 
necessary to insure compliance with the water 
quality standards contained in this plan shall be 
provided in accordance with specific permit 
conditions for those sources or activities for 
which permits are required and the following 
implementation program: 

(a) For new or expanded waste loads or activities, 
fully approved treatment or control 
facilities, or both shall be provided prior to 
discharge of any wastes from the new or 
expanded facilities or conduct of the new or 
expanded activity. 

(b) For existing waste loads or activities, 
additional treatment or control facilities 
necessary to correct specific unacceptable 
water quality conditions shall be provided in 
accordance with a specific program and 
timetable incorporated into the waste 
discharge permit for the individual 
discharger or activity. In developing 
treatment requirements and implementation 
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schedules for existing installations or 
activities, consideration shall be given to 
the impact upon the overall environmental 
quality including air, water, land use, and 
aesthetics. 

{c) Wherever minimum design criteria for waste 
treatment and control facilities set forth in 
this plan are more stringent than applicable 
federal standards and treatment levels 
currently being provided, upgrading to the 
more stringent requirements will be deferred 
until it is necessary to expand or otherwise 
modify or replace the existing treatment 
facilities. Such deferral will be 
acknowledged in the permit for the source. 

{d) Where planning or design or construction of 
new or modified waste treatment and controls 
to meet prior applicable state or federal 
requirements is underway at the time this plan 
is adopted, such plans, design, or 
construction may be completed under the 
requirements in effect when the project was 
initiated. Timing for upgrading to meet more 
stringent future requirements will be as 
provided in section (3) of this rule. 

(4) Confined animal feeding operations shall be 
regulated pursuant to rules 340-41-005 through 340-
51-080 in order to minimize potential adverse 
effect on water quality. 

(5) Programs for control of pollution from non-point 
sources when developed by the Department, or by 
other agencies pursuant to Section 208 of Public 
Law 92-500 and approved by the Department, shall as 
applicable, be incorporated into this plan by 
amendment via the same process used to adopt the 
plan unless other procedures are established by 
law. 

{6) Where minimum requirements of federal law or 
enforceable regulations are more stringent than 
specific provisions of this plan, the federal 
requirements shall prevail. 

(7) Within framework of state-wide priority and 
available resources, the Department will monitor 
water quality within the basin for the purposes of 
evaluating conformance with the plan and developing 
information for future additions or updating. 
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(8) The EQC recognizes that the potential exists for 
conflicts between water quality management plans 
and the land use plans and resource management 
plans which local governments and other agencies 
must develop pursuant to law. In the event any 
such conflicts develop, it is the intent of the 
Department to meet with the local government or 
responsible agency to formulate proposed revisions 
to one or both so as to resolve the conflict. 
Revisions will be presented for adoption via the 
same process used to adopt the plan unless other 
specific procedures are established by law. 

(9) The Department shall calculate and include effluent 
limits specified in pounds per day. which shall be 
the mass load limits for.biochemical oxygen demand 
or carbonaceous biochemical oxygen demand and total 
suspended solids in National Pollutant Discharge 
Elimination System permits issued to all sewage 
treatment facilities. These limits shall be 
calculated as follows: 

Cal Exceot as noted in section CHl of this rule. 
for e>d.st:inq facilit:ies and for facilities 
receiving engineering plans and specifications 
approval from the Department for new treatment 
facilities or treatment facilities expanding 
the average dry weather treatment capacity. 
prior to June 30. 1992: 

(Al During periods of low stream flows 
(approximately May 1 through October 31), 
the monthly average mass load expressed 
as pounds per day shall not exceed the 
applicable monthly concentration effluent 
limit times the design average dry 
weather flow expressed in million gallons 
per day times 8.34 pounds per gallons. 
The weekly average mass load expressed as 
pounds per day shall not exceed the 
monthly average mass load times 1.5. The 
daily mass load expressed in pounds per 
day shall not exceed the monthly average 
mass load times 2.0. 

CBl During the period of high stream flows 
(approximately November 1 through April 
30), the monthly average mass load 
expressed as pounds per day shall not 
exceed the monthly concentration 
effluent limit times the design average 
wet weather flow expressed in million 
gallons per day times 8.34 pounds per 
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aallon. The weekly average mass load 
expressed as pounds per day shall not 
exceed the monthly average mass load 
times 1.5. The daily mass load expressed 
in pounds per day shall not exceed the 
monthly average mass load times 2.0. 

(Cl On any day that the daily flow to a 
sewage treatment facility exceeds the 
lesser hydraulic capacity of the 
secondary treatment portion of the 
facility or twice the design average dry 
weather flow. the daily mass load limit 
shall not apply. The permittee shall 

· operate the treatment facility at highest 
and best practicable treatment and 
control. 

CDl The.design average wet weather flow used 
in calculating mass loads shall be 
approved by the Department in accordance 
with prudent engineering practice and 
shall be based on a facility plan 
approved by the Department. engineering 
plans and specifications approved by the 
Department. or an engineering 
evaluation. The permittee shall submit 
documentation describing and supporting 
the design average wet weather flow with 
the permit application. application for 
permit renewal. or modification reguest. 
or upon reguest by the Department. The 
design average wet weather flow is 
defined as the average flow.between 
November 1 and April 30 when the sewage 
treatment facility is projected to be at 
design capacity for that portion of the 
year. 

(El Mass loads assigned as described in 
sections Cal (Bl and Cal CCl in this rule 
will not be subject to OAR 340-41-026(31. 

(Fl Mass loads as described in this rule will 
be included in permits upon renewal. or 
upon permit modification reguest. 

CGl Within 180 days after permit renewal or 
modification. permittees receiving higher 
mass loads under this rule and having a 
separa~e sani~ary sever sys~em shall 
submit to the Department for review and 
approval a proposed program and time 
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schedule for identifying and reducing 
inflow. The program shall consist of the 
following: 

Cil 

Ciil 

Ciiil 

Civl 

Identification of all overflow 
points and verification that 
sewer system overflows are not 
occurring up to a 24-hour. 5-year 
storm event or eguivalent; 

Monitoring of all pump station 
overflow points; and 

A program for identifying and 
removing all inflow sources into 
the permittees sewer system over 
which the permittee has legal 
control; and 

For those permittees not having 
the necessary legal authority for 
all portions of the sewer system 
discharging into the permittee's 
sewer system or treatment 
facility. a program and schedule 
for gaining legal authority to 
reguire inflow reduction and a 
program and schedule for removing 
inflow sources. 

Within one year after the Department's 
approval of the program. the permittee 
shall begin implementation of the 
program. 

CHl Section Cal (Al through CG) shall not 
apply to the cities of A~hena. ELqin, 
Adair ViLLaqe, HaLsey, Harrisburg. 
Independence. CarL~on tSi~~~r-ea~~.i#efe• 
SJ!'e6~il'tt!f~1-Bay-ei~y;-t and Sweet Home. 
Mass load limits have been individually 
assigned to these facilities. 

Cbl For new sewage treatment facilities or treatment 
facilities expanding the average dry weather 
treatment capacity. and receiving engineering plans 
and specifications approval from the Department 
after June JO, 1992. the mass load limits shall be 
calculated by the Department based on the proposed 
treatment facility capabilities and the highest and 
best practicable treatment to minimize the 
discharge of pollutants. 
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(cl Mass load limits as defined in this rule may be 
replaced by more stringent limits if required by 
waste load allocations established in accordance 
with a TMDL for treatment facilities discharging to 
water quality limited streams. or if required to 
prevent or eliminate violations of water quality 
standards. 

Cdl In the event that the design average wet weather 
flow or the hydraulic secondary treatment capacity 
is not known or has not been approved by the 
Department at the time of permit issuance, the 
permit shall include as interim mass load limits 
the mass load limits in the previous permit issued 
to the permittee for the treatment facility. The 
permit shall also include a requirement that the 
permittee shall submit to the Department the 
design average wet weather flow and hydraulic 
secondary treatment capacity within twelve months 
after permit issuance. Upon review and approval of 
the design flow information. the Department will 
modify the permit and include mass load limits as 
described in section Cal of this rule. 

Cel Each permittee with existing' sewage treatment 
facilities otherwise subiect to Section Cal of this 
rule may choose mass load limits calculated as 
follows: The mon~hly average mass load expressed 
as pounds per day shall no~ exceed ~he applicable 
monthly concentration effluent limit times the 
design average dry vea~her flow expressed in 
million gallons per day times 8.34 pounds per 
aallon. The weekly average mass load eruressed as 
pounds per day shall not exceed the monthly average 
mass load ~imes 1.5. The daily mass load expressed 
in pounds per day shall not exceed the monthly 
average mass load times 2.0. In the event that 
existing mass load limits are retained by the 
permittee, the terms and requirements of Section 
Cal shall not apply. 

(fl The Commission may grant exceptions to section Cal 
of this rule. In allowing increased discharged 
loads. the Commission shall make the findings 
specified in OAR 340-41-026(3) for waste loads. and 
in addition shall make the following findings: 

Cil That mass loads as calculated in section Cal 
cannot be achieved with the existing treatment 
facilities operated at maximum efficiency at 
projec~ed design flovsi and 
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Ciil That there are no practicable alternatives to 
achieving the mass loads as calculated in 
section Cal. 
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ATTACHMENT F 

Statutory Authority 

Oregon Revised Statute (ORS) 468.725 

468. 725 Effiuent limitations. In relation 
to the waters of the state, the commission by 
rule may establish effiuent limitations, as 
defined in Section 502 of the Federal Water 
Pollution Control Act, as amended by Public 
Law 92-500, October 18, 1972, and other min
imum requirements for disposal of wastes, 
minimum requirements for operation and 
maintenance of disposal systems, and all 
other matters pertaining to standards of 
quality for the waters of the state. The com
mission may perform -or cause to be per· 
formed any and all acts necessary to be 
performed by the state to implement within 
the jurisdiction of the state the provisions of 
the Federal Water Pollution Control Act of 
October 18, 1972, and Acts amendatory 
thereof or supplementary thereto, and federal 
regulations and guidelines issued pursuant 
thereto. [Formerly 449;0811 
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ATTACHMENT G 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: July 1, 1992 

TO: Environmental Quality Commission 

FROM: Tom Lucas 

SUBJECT: Hearing on Proposed Mass Load Limits Held July 1, 
1992 

A public hearing was held at 2:00 PM, July 1, 1992 to receive 
oral or written testimony on a proposed rule change. Tom Lucas 
with the Department served as hearings officer. In addition, 
written testimony was received on the proposed rule change 
during the public comment period of June 1, 1992 and closing at 
5:00 PM, July 1, 1992. 

SUMMARY OF TESTIMONY RECEIVED 

1. Councilman Mel Winkleman, city of Medford - Measure 5 
imposes major revenue restrictions on local governments. 
Priorities need to be established in environmental 
programs, and rule making should only occur if there is a 
real need for the rule and the costs of compliance are 
understood. 

2. Jim Hill. city of Medford - Mass limits should only be 
imposed based on what the receiving stream can assimilate, 
not on what the treatment plant is capable of producing. 
Other rules exist to adequately address the concerns that 
the Department has expressed as reasons to have mass 
limits. Mass limits are not needed. If there are mass 
limits, then mass limits for new facilities should be the 
same as mass limits for existing facilities. 
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3. Gary Eide. City of Salem - The proposed rule is a 
significant improvement over the way that mass limits have 
been calculated in the past. While it allows much higher 
mass limits during the winter, the actual instances of 
higher discharges will be when the receiving stream can 
assimilate it. 

4. Gary Krahmer. Unified Sewerage Agency - Fully supports 
rule as proposed, with one non-substantive language 
change suggested. 

5. Mark Yeager. city of Albany - Compliance with the mass 
limits as previously calculated would have cost 
municipalities millions of dollars. The proposed rule is 
acceptable, but preference is given to having no mass load 
limits at all except for water quality limited streams. 

6. Dan Helmick, Clackamas County - Compliance with the mass 
limits as previously calculated would have cost 
municipalities millions of dollars. The proposed rule is 
acceptable, but preference is given to having no mass load 
limits at all except for water quality limited streams. 

7. Katherine Schacht. Metropolitan Wastewater Management 
Commission - MWMC generally supports the proposed rule. 
The selection of 1.5 and 2 to multiply the monthly mass 
load limit, in order to calculate the weekly and daily 
limit is objected to as being non-scientific. However, 
the higher base monthly loads proposed and the dropping of 
the daily limits at high flows keeps this flaw from being 
significant in terms of impact on compliance. Concern is 
expressed regarding how the Department will calculate mass 
loads for new facilities, and suggest that the Department 
consider this an important issue to be resolved in the 
near future. Preference for separating mass loads from 
infiltration and inflow control is expressed. Some 
requests for clarification of terms used are made. 

8. Bert Teitzel. city of Newberg - The city supports the 
proposed rule. 

9. Jerry Minor. KCM. Inc. - The company supports the proposed 
rule. Extremely low mass loads for the winter are 
expensive to achieve. 
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10. Karen Skiles. City of The Dalles - The city generally 
supports the proposed rule as an interim step, but 
believes that mass limits should be solely water quality 
based. Two changes are suggested - that inflow be 
evaluated but not necessarily removed, and that the 
procedures for determining mass limits for new facilities 
be specified. 

11. Dave Leonard, Douglas County Public Works - The County 
supports the proposed rule. However, objection is still 
made to having mass limits at all, and in particular to 
having daily mass limits. 

12. Garry Ott, city of Gresham - The City supports the 
proposed rule. However, the term "highest and best 
practicable treatment" used in the section on setting mass 
limits for new facilities should be further defined, and 
should be linked to basin design standards and include an 
economic component. 

13. Kent Sguires, Oak Lodge Sanitary District - The District 
is opposed to the rule and to mass limits in general 
except where required on a TMDL stream. Some of the 
Department's stated reasons for having mass limits, 
infiltration/inflow control and requiring proper 
operation, can be dealt by the Department by other means. 
The mass limits, even in the proposed rules, subject 
municipalities to significant risk of violation. 
Requiring municipalities to minimize discharges if there 
is any cost associated is not reasonable without similar 
regulation of other sources of pollutants, since there 
will be little noticeable impact on.water quality. Mass 
limits, if assigned, should be delayed until after the 
Willamette River study determines the assimilative 
capacity of the River. 

14. Cathryn Collis, City of Portland - The City generally 
supports the proposed rule. Concern is expressed 
regarding mandatory inflow reduction for all 
municipalities. Rather, each municipality should be 
evaluated individually, and the water quality impacts 
determined before requiring inflow reduction. 
Clarification on the term "hydraulic capacity" was 
requested. 
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15. Terry Smith. Oregon Association of Clean Water Agencies -
The Association generally supports the proposed rule for 
mass load limits. However, in the long run the 
Association believes that mass load limits should be 
assigned (if at all) based on the assimilative capacity of 
the receiving stream, and not on the treatment capability 
of the facility. The proposed rules will not result in 
any noticeable decrease in water quality. The manner in 
which the existing mass limits are calculated would have 
cost the municipalities millions of dollars to comply 
with, for violations that may occur only a few days per 
year ($180 million for the seven facilities appealing 
permits last year). The Department has given several 
reasons for having mass load limits, and none of them are 
valid or they can be addressed in other ways using other 
regulations. Objection is made to the use of 1.5 and 2 as 
multiplying factors to determine weekly and daily limits 
from the monthly limit, however the use of these factors 
is acceptable only because of the other portions of the 
rule giving higher monthly limits and suspending daily 
limits under high flow conditions. The Association 
proposes alternate language for "hydraulic capacity". 
Clarification foi;- the term "highest and best practicable 
treatment" is requested. Clarification is requested for 
the term "design capacity". Will the Department consider 
different design average wet weather flow figures, if the 
original figures were determined based on an unrealistic 
estimate of infiltration and inflow removal? One year to 
begin implementation of inflow reduction may be too short 
for some municipalities, as the budgeting process and 
hiring new staff may take longer than that. Does the 
inflow reduction program envisioned by the Department 
allow the continued use of treatment facilities for the 
occasional contaminated runoff, as the Association 
believes should be allowed? For new facilities, the same 
method for calculating mass limits as for existing 
facilities should be used, and it should be scientific. 
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16. Thomas Penpraze, City of Corvallis - The City generally 
supports the proposed rule. However, the rules do not 
distinguish between municipalities with separate sewer 
systems, and those few like Corvallis that have combined 
sewer systems, and these types of systems should not be 
treated the same. The inflow reduction plan should afford 
combined sewer systems the flexibility to look at other 
alternatives than inflow removal (sewer separation), such 
as interim storage for storm flows that could then be 
transported for treatment when the storm is over. Also, 
the requirement for inflow reduction under this rule do 
not mesh with the proposed Order the City and Department 
are developing to deal with the combined sewer overflows. 
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ATTACHMENT H 

STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: July 8, 1992 

TO: Environmental Quality Commission 

FROM: Barbara Burton 

SUBJECT: Response to Comments Received During Public Comment 
Period - Proposed Mass Load Limits Rule 

The following summarizes the significant issues raised during 
the public comment period, and the Department's 
response. 

1. Mass load limits should be assigned based on the 
assimilative capacity of the receiving stream, not based 
on what the treatment plant is capable of achieving. 

Department response: Many commenters included this in 
their testimony, and this continues to be a significant 
departure from the Department's and Commission's approach 
to pollution control. The Department continues to follow 
the Oregon Legislature's and Commission's direction that: 

- Pollution is to be minimized - "Pollution of any of 
the waters of the state is declared to be not a 
reasonable or natural use of such waters and to be 
contrary to the public policy of the State of 
Oregon ... " [ORS 468.715] 

- Assimilative capacity is a precious resource to be 
preserved and thoughtfully assigned - "Oregon's water 
quality management policies and programs recognize 
that Oregon's water bodies have a finite capacity to 
assimilate waste. The strategy that has been 
followed in stream management has hastened the 
development and application of treatment technology 
that would not otherwise have occurred. As a result, 
some waters in Oregon have assimilative capacity 
above that which would exist if only the minimum 
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level of waste treatment was achieved. This unused 
assimilative capacity is an exceedingly valuable 
resource that enhances in-stream values specifically, 
and environmental quality generally. Allocation of 
any unused assimilative capacity should be based on 
explicit criteria." [OAR 340-41-026(1) (b)] 

- Wastewater treatment plants are to be properly 
operated at their "highest and best practicable" 
level, regardless of other effluent limits -
"Notwithstanding the water quality standards 
contained below, the highest and best practicable 
treatment and/or control of wastes, activities, and 
flows shall in every case be provided so as to 
maintain dissolved oxygen and overall water quality 
at the highest possible levels and water 
temperatures, coliform bacteria concentrations, 
dissolved chemical substances, toxic materials, 
radioactivity, turbidities, color, odor, and other 
deleterious factors at the lowest possible levels." 
[OAR 340-41-445(1) for the Willamette Basin, 
identical language in other basin rules.] 

Mass limits for municipalities are technology based, in 
that they reflect a minimum expectation of what a well 
designed and operated treatment facility can achieve, 
regardless of the condition of the receiving stream. The 
Department continues to believe that effluent limits 
should be set that are high enough to be consistently 
achievable at well-designed and operated treatment 
facilities, and yet stringent enough to require good 
maintenance and operation. The proposed mass load limits 
do this. Setting much higher limits based on some streams 
having greater assimilative capacity is not consistent 
with minimizing pollution and preserving Oregon's waters. 

2. Mass limits should only be assigned on streams that are 
water quality limited and have Total Maximum Daily Loads 
(TMDL'sl assigned, and the reasons given by the Department 
for having mass limits are either not valid or can be 
addressed in other ways. In addition, daily limits should 
not be required. Several commenters raised these related 
issues, citing federal rules that only require mass loads 
on publicly owned treatment works on TMDL streams. 
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Department response: It is true that under federal rules, 
mass loads are only assigned to municipal treatment plants 
discharging to water quality limited streams. However, 
NPDES permits are both federal and state permits, and as 
such include both federal and state limits and conditions. 
Oregon can and does have requirements beyond the minimum 
set for the entire country. The Department has used mass 
load limits for almost 25 years as technology based 
limits, which are limits that require good maintenance and 
operation of well designed treatment plants regardless 
of the condition of the receiving stream. These limits 
are water quality related in that they minimize the 
discharge of pollutants. This is consistent with 
direction given by the Oregon Legislature and 
Environmental Quality Commission, in pursuit of minimizing 
pollution and maintaining Oregon waters in the most 
natural state reasonably possible. 

The Department has had many meetings with officers of the 
Oregon Association of Clean Water Agencies (Oregon AWCA), 
and with individual municipalities, where we have 
discussed mass limits. In addition, there has been some 
correspondence where the Department also presented why 
mass load limits are needed and appropriate. The 
testimony submitted by Oregon AWCA does not fully reflect 
the reasons the Department continues to support mass load 
limits. The following briefly describes the principal 
reasons the Department believes mass limits are important: 

- Mass limits allow the tracking and control of 
pollutant loads on streams, and the gradual "creeping 
up" of waste loads on. a stream can in part be 
prevented. It is true that merely requiring that 
mass loads be monitored would allow the Department to 
track the pollutant loads, however this would not 
allow the Department to control the loads on streams. 
By assigning mass loads and assuring that they are 
not exceeded, the Department is fulfilling it's role 
in protecting and preserving Oregon's waters. 
Assimilative capacity can be allocated based on a 
formal and thoughtful evaluation of each request for 
an increase, rather than on a "first come, first 
served" basis regardless of need for increase or 
alternatives available. Without mass load limits, 
this could not occur. 
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- Mass loads are the best indicators of pollutant 
loads on receiving streams. Mass loads continue to 
be the best indicators of pollutant load and impacts 
on receiving streams, and are used to bring water 
quality limited streams back into compliance. 
Effluent concentration levels do not fill this 
function and do not predict the impact of a discharge 
on the receiving stream. 

- Mass limits can require good operation and 
maintenance of treatment plants, and minimize the 
discharge of pollutants to public waters. 

- Mass limits are the only typ~ of daily ~ischarge 
limit for BOD and TSS, and serious excessive 
discharges could be allowed without this daily limit. 
Consequences of high daily discharge of BOD and TSS 
include potential public health impacts from poor 
chlorination (chlorine cannot penetrate large 
solids), unsightly conditions (dark brown and 
turbid), and can stress a stream depending on the 
dilution ratio and time of year. There are many, 
many operational or other causes of high daily 
discharges other than just emptying a lagoon in one 
day. The following is a very partial list of the 
types of operational decisions or events that could 
cause violations of daily limits but not weekly or 
monthly limits: pumping too much sludge too quickly 
to the digesters (too much high strength digester 
supernatant back to treatment plant); carrying too 
high sludge mass (through failure to haul sludge); 
receiving too many gallons of septage on one day; 
dumping a portion of a digester into the treatment 
plant, or outfall; getting a shock load of 
industrial wastes (failure to properly control 
dischargers into sewer system) ; temporary breakdown 
of equipment as a result of inadequate maintenance; 
failure to have properly trained operators on site 
every day when an easily correctable problem arises; 
and quick emptying of a clarifier or other treatment 
unit for maintenance. 
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These types of unfortunate occurrences would be very 
difficult for the Department to address through 
enforcement action using other regulations. The rule 
probably used would be the "highest and best 
practicable treatment" requirement included in the 
permits. However, this then opens up the argument as 
to what constitutes proper operation. Other 
testimony submitted by several municipalities and 
Oregon AWCA in effect rejects the concept of 
minimizing pollutants beyond that required by 
effluent limits, if there is any cost associated. 
Given this difference in perspective between many 
municipalities and the Department, it is particularly 
important to have numerical standards to rely on 
rather than have ongoing disputes on what constitutes 
proper operation. One of the purposes of numerical 
standards is to clearly establish for the permit 
holder and the Department what is acceptable, and 
what is not. 

Mass load limits encourage and require good 
maintenance of sewer systems, by requiring that 
excessive flows be reduced. They also prevent 
attaining compliance with concentration limits by 
diluting the influent. The manner in which the mass 
load limits have previously been calculated did in 
fact encourage sewer system maintenance. However, 
the proposed mass limits effectively removes this as 
a reason to have mass limits, since the winter time 
limits (when leaky sewer systems have the most 
impact) are greatly increased. Regarding possible 
attaining of compliance with concentration limits 
through dilution, if there were no mass limits, there 
appears to have been some mis-communication. The 
Department never thought municipalities would pump 
drinking water or other water into sewer systems 
solely in order to comply with concentration limits 
through dilution. Rather, the dilution would come 
through a failure to remove direct connections with 
streams (some cities such as Portland do direct 
intermittent streams into their combined sewer 
system) and with storm water, or to allow further 
such connections. By removing mass load limits or 
greatly increasing them, most of the incentive to 
remove these excessive stormwater flows would not 
exist. 
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The Department is proposing to off set this in part by 
requiring a mandatory inflow reduction plan in 
exchange for the much higher winter limits (see 
further discussion below) . 

3. Infiltration and inflow reduction should not be linked 
with mass limits. If any facility has a problem with 
these, they should be addressed individually. 
Infiltration and inflow reduction plans across the state 
and country have been notoriously ineffective. and should 
be approached with caution. 

Department response: As described above, one of the 
consequences of mass load limits as currently calculated 
is to encourage and require that extraneous flows in the 
sewer system (from groundwater and stormwater) be 
minimized. The proposed higher limits remove this 
incentive. To partially offset this, the Department is 
proposing an inflow reduction program. [Inflow refers to 
stormwater that directly flows into a sewer system through 
connections with roof drains, foundation drains, surface 
water, holes in manhole covers, parking lot drains, and 
street catch basins. Infiltration refers generally to 
groundwater that enters sewer systems through cracks, 
breaks, imperfect sealing of sewer pipes, crushed pipes, 
and other defects.) 

It is true that infiltration reduction efforts have 
generally had very limited success. This is because, the 
system repairs often do not last very long, and because, 
as the groundwater rises past the level of sealed defects, 
it finds other (previously not detected) defects in the 
sewer system. However, permanently removing direct 
connections of inflow have proven to be effective, 
permanent, and relatively low-cost. It should be noted 
that all municipalities receiving an EPA Construction 
Grant (which are most facilities in Oregon) are required 
to adopt sewer ordinances prohibiting any new inflow 
connections, as a condition of grant award. 

In theory, separate sanitary sewer systems should have no 
storm drains attached. However, many municipalities do 
not have separate storm sewer systems or drainage systems 
in all parts of their service area, and may have some 
scattered storm drains attached to their sanitary sewers. 
Disconnection of storm drains can be expensive to 
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complete, when there is no storm sewer system or drainage 
nearby. The Department intends to deal with such 
difficulties on a case-by-case basis with municipalities, 
and will not require removal of catch basins where the 
cost is prohibitive. [If there are widespread connections 
of storm drains, then the system is considered a combined 
sewer system, and is regulated under the federal combined 
sewer program. Oregon has only a handful of combined 
sewer systems left.] 

For those municipalities having many inflow sources, 
removing them can have a significant impact on "peak" 
flows to treatment plants during storm events. It is not 
unusual to see a 20% reduction in peak flows from inflow 
removal, in systems with many inflow sources. Flows are 
directly related to mass loads discharged - if there is a 
20% increase in flows, then the mass loads discharged 
will increase at least 20%, and probably more since the 
treatment efficiency deteriorates at high flows. Very 
high peak flows can result in the washout of solids in the 
treatment process, which both adversely affects the 
ability to disinfect the effluent, and can reduce the 
treatment efficiency for several days subsequent to the 
washout. It is the bacteria and other organisms in the 
solids that are the secondary treatment portion of the 
facility, and when they are washed out there are not 
enough organisms to effectively metabolize the sewage. 
This causes reduced treatment efficiency until the solids 
can be built up again. It should also be noted that fecal 
coliform testing is required relatively infrequently, and 
may well not pick up very high fecal coliform levels 
during "washouts" from high peak flows. 

It is true that peak flow events to the treatment plant 
often coincide with high flows in the receiving stream, 
which reduces the impact of the much higher solids 
discharged. However, the Department believes that inflow 
control is a minimum reasonable expectation in terms of 
proper sewer maintenance. Inflow sources should not be 
connected to sanitary sewer systems. It is consistent 
with requiring the "highest and best practicable 
treatment". 
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4. Mass load limits are too expensive to comply with, and 
expose municipalities to very high risk through third 
party lawsuits. This applies both for the existing mass 
load limits. and for the proposed mass limits. 

Department response: The Department does not agree that 
mass limits as currently calculated are either high cost, 
or high risk, with a few exceptions for systems with very 
high winter flows. The proposed rules should eliminate 
any chance for mass limit violations, except for freak 
flow conditions or negligence or upset conditions. 

To get a feel for the risk and cost associated with mass 
limits, the Department investigated two areas. To 
determine the level of risk, the Department reviewed for 
effluent violations the monthly monitoring reports 
submitted by the 36 major municipal dischargers over the 
last three full years. Compliance with the existing mass 
limits were evaluated, which are significantly more 
stringent in the winter than the proposed mass limits. It 
should also be noted that the period evaluated was a 
relatively dry period, and may underestimate the number of 
mass limit violations that normally occur high flows. Key 
findings: · 

- Very few violations of any effluent limits occurred -
only 0.60% of total possible effluent violations were 
recorded (333 actual violations of total 55,728 possible 
violations). 

- Although there was a greater "chance" for mass limits 
violations since mass limits include daily limits, the 
frequency of actual mass limit violations was less than 
for concentration-type limits. [Mass limits were 63% of 
the potential violations, but only 34.5% of the actual 
violations recorded.] 

- Most mass limit violations (53%) occur when other types 
of effluent violations are being violated, such as 
concentration limits or fecal coliform limits or both. 
These major events occurred when the plant was being 
overloaded (beyond its wasteload design), or when the 
plant was undergoing a major process upset, or when very 
high flows to the treatment plant caused "blowouts". 
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Since the "single operational event" clause in the new 
general conditions makes multiple parameter violations on 
a single day count as just one violation, this key finding 
means that 53% of the mass limit violations that occurred 
would not expose the municipality to any additional 
liability. 

- Where only one type of effluent limit was violated, 
concentration limits were much more likely to be violated 
(39% of single violations) than mass limits (26% of single 
violations). Fecal coliform violations (23% of single 
violations) were about the same frequency as mass limit 
violations. The significance of this key finding is that 
mass limits are not significantly more stringent than 
other types of effluent limits, and do not subject the 
municipality to unreasonable risk. Concentration limits 
are much more stringent than mass limits, and fecal 
coliform bacteria limits are about equally stringent to 
mass limits. 

- Not very many mass limit violations occur. However, 
when mass limit violations do occur (when only one type of 
effluent limit is being violated), they are much more 
frequent in the winter. The new proposed higher winter 
limits and suspension of daily limits during high flows 
should eliminate most mass limit violations in the winter. 

To get a feel for whether mass limits can cause much 
higher plant/sewer system construction costs, the 
Department reviewed all major plant upgrades that have 
over the last four years, receiving funding through the 
Construction Grants or state Revolving Fund load program. 
Plant upgrades and expansions are typically triggered by 
effluent violations, or problems caused by the discharge 
in the receiving stream. Of the 20 plant expansions or 
upgrades, o were caused by mass load limit violations 
alone. Seventeen were caused by concentration and mass 
load limit violations, and sometimes by violations of 
additional effluent limits such as fecal coliform. Zero 
of the expansions/upgrades were caused by concentration 
limit violations, either. The remaining three plant 
upgrades were caused by receiving stream or raw sewage 
bypassing concerns. Conclusion: when a treatment plant 
is beyond its design capacity, or has a major design flaw, 
the treatment plant violates many effluent limits, not 
just mass limits or fecal coliform limits or concentration 
limits. Mass limits do not trigger plant expansions or 
upgrades. 
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Some municipalities have argued that compliance with the 
existing mass limits could cost hundreds of millions of 
dollars. Apparently this is based on achieving compliance 
under all possible flow conditions, to prevent one or two 
violations in a year. It is not credible to the 
Department that a municipality would spend millions or 
tens of millions to prevent a once per year violation 
(maximum of $25,000 penalty), when neither the Department 
nor EPA issues civil penalties for such infrequent 
violations, and when the Department would not require such 
expensive improvements. It should be noted that similar 
arguments regarding the cost of complying with 
concentration limits (more frequently violated) and fecal 
coliform limit violations (equally frequently violated) 
have not been made, nor have we seen a movement on the 
part of municipalities to upgrade facilities to minimize 
these few violations of concentration and fecal coliform 
bacteria effluent limits. 

Although the Department believes the cost impact may be 
exaggerated by some municipalities, the Department agrees 
that strict adherence to the mass limits as currently 
calculated could result in higher construction costs when 
an upgrade does occur, for some facilities where winter 
flows are high. The higher costs could result from larger 
secondary clarifiers, or additional sewer system 
rehabilitation to reduce flows, or more commonly addition 
of a filter for winter use only. The Department addressed 
this over the last two years by allowing higher mass 
limits during peak flows, on a case-by-case basis, as new 
or expanded facilities have been proposed. The Department 
believes that in this manner, no additional cost for 
meeting the proposed mass limits will be required either 
for existing or new facilities. 

5. The exact manner of calculating mass load limits should be 
specified for new facilities. as it is specified for 
existing facilities. Or alternatively. mass limits for 
new facilities should be calculated the same as for 
existing facilities. 

Department response: Using the same formula for mass 
limits for new facilities as for existing facilities is 
not appropriate. The Department believes that the 
proposed mass limits for existing facilities are probably 
much higher than needed for most treatment facilities to 
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insure continuous compliance. These higher numbers were 
set as part of a permit appeal negotiation and settlement 
process, and because the Department does not have the 
staff to individually analyze each of the existing 250 
domestic wastewater dischargers in Oregon. When new 
facilities are proposed, however, an extensive engineering 
evaluation already occurs as part of the mandatory 
engineering plan review and approval process. Determining 
accurate mass load limits is a relatively easy addition to 
the review process. By looking at each facility 
individually, mass limits that are both consistently 
achievable and yet stringent enough to require good 
operation most of the time can be determined. 

Regarding including in this rule a specific formula for 
calculating mass limits for new facilities, the Department 
has not settled on one approach. Over the past two years, 
several slightly different approaches have been used. 
Basically, the Department's approach has been to fit mass 
limits that are consistently achievable but no higher than 
necessary, to the proposed treatment facility. This 
contrasts with past practice of setting mass limit to be 
met, and requiring that the treatment facility be 
designed around these predetermined mass limits. 

The Department has convened a technical advisory committee 
to provide us with a recommended consistent approach for 
new facilities, however results are not expected for 
another six to twelve months. The Department would prefer 
to assign mass limits on a case-by-case basis in the 
interim, in consultation with the individual municipality 
and its consulting engineer. When the advisory committee 
concludes its work, the Department intends to proceed to 
rule making to specify how mass limits are to be set for 
new facilities. 

6. One year to implement the inflow reduction olan mav not be 
long enough for some municipalities. It may take up to 
two years to get the inflow plan through the budget 
process, hire staff, and so on. 

Department response: The proposed rule requires that an 
inflow reduction plan be submitted within six months of 
permit issuance, and that the program get started within 
one year of the Department approving the plan. There are 
no deadlines in the rule for completing the inflow 
reduction plan, which will be negotiated individually with 
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each municipality. Unavoidable delays in administrative 
matters can be dealt with in the proposed plan. 
Considering that permit renewals typically take six months 
or more, we a.re talking about a minimum of a two year lead 
time for a municipality to prepare for inflow reduction. 
Given that all municipalities are now required to have an 
infiltration and inflow reduction plan in place, further 
delay does not seem reasonable. However, there is 
flexibility in the rule for extended inflow reduction 
programs if warranted. 

7. Combined sewer systems should not be required to meet the 
same requirements for inflow removal, since by definition 
combined sewer systems do not have storm sewers or 
drainage systems available for the street drains and other 
inflow sources. Flexibility should be shown in allowing 
cost effective alternatives to inflow removal, such as in
line storage for storm flows and later treatment. Also, 
the requirement for an inflow reduction plan is redundant 
and could be contradictory to the combined sewer overflow 
control measures required of all municipalities with 
combined sewer systems. 

Department response: We agree in part. The Department 
has required most cities in Oregon with combined sewer 
systems to separate them. We continue to believe that 
sewer separation is the best alternative in terms of 
reducing flows to the treatment facility, and thereby 
reducing the discharge of pollutants (flow is directly 
related to mass loads discharged). However, we recognize 
that for some portions of the few remaining combined sewer 
systems, complete sewer separation may be prohibitively 
expensive. For those cities, the Department will accept 
cost effective alternatives that are also capable of 
achieving permit limits and not violating stream water 
quality standards. We also agree that this condition is 
redundant for those municipalities with combined sewer 
systems, and have made revisions to the proposed rule to 
exempt those municipalities. 

8. What does "highest and best practicable treatment" mean, 
as it is used in the proposed rule? 

Department response: This term is used but not defined in 
other water quality regulations. However, the Department 
has prepared a guidance document on how this term is 
interpreted by the Department. In general, the Department 

H - 12 



Memo to: Environmental Quality Commission 
July s, 1992 
Page 13 

believes that existing plant equipment should be run at 
its optimum so as to minimize the discharge of pollutants 
- in other words, if you've got it, use it. The word 
"practicable" does include an economic element, and also 
implies looking at trade-offs. For example, phosphorous 
removal is not needed in the winter, as phosphorous is a 
summer only concern, and yet phosphorous removal efforts 
can result in larger volumes of sludge to be beneficially 
used. It would not be "practicable" to run phosphorous 
removal in the winter. In another example, if a treatment 
process or unit is expensive to run but produces no 
improvement in effluent quality or an insignificant 
improvement in effluent quality, then it is not 
"practicable" to operate that process or unit. 

9. What does the term "hydraulic capacity" mean? Shouldn't 
this instead be "maximum hydraulic flows at which 
secondary treatment levels can be achieved"? 

Department response: The term means the maximum 
instantaneous flow that can get through the pipes and 
pumps in the secondary portion of the treatment plant, 
without flows backing up into the primary portion of the 
plant. Flows above that would have to bypass the 
secondary treatment portion of the plant (i.e., split 
flow). The other portion of the rule allows the alternate 
use of two times the design average dry weather flow. 
Most, if not all treatment plants should be able to meet 
the much higher daily mass limits proposed in this rule, 
using these trigger flows. However, if there are any 
facilities not able to meet the daily limits because of 
their treatment plant design, there is a procedure for 
gaining an exception from the Commission. 

10. What does the term design average wet weather flow mean, 
and will the Department consider alternate flows if the 
original determination of this number was in error? 

Department response: Typically, municipalities will 
expand/upgrade their entire treatment facilities to last 
for a specific period of time (20 years, ten years or 
other) and will design the plant to achieve permit limits 
both summer and winter up until that year when the 
facility reaches capacity. The term "design average wet 
weather flow" means the projected average daily flow for 
the period of November 1 through April 30, in an average 
weather year, in the year when the treatment plant is no 
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longer able to consistently comply with the discharge 
limits. Some municipalities may upgrade their treatment 
plant piecemeal, and the treatment plant may violate 
permit limits (reach capacity) in different years for 
winter flows and summer flows. For.those treatment 
plants, the design average wet weather flow would be the 
projected flow in the year when winter limits could no 
longer be expected to be consistently achieved. 

The Department recognizes that many design flow 
projections made in the past assumed unrealistic flow 
reductions through infiltration and inflow reduction. We 
are willing to consider alternate design average wet 
weather flow projections, provided they are based on sound 
engineering evaluations. 
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ATTACHMENT I 

SUPPLEMENTAL BACKGROUND INFORMATION 

Table of Contents 

- Background Information 

- Water quality versus technology based effluent limits 
- How mass limits are currently calculated 
- What can cause mass limit violations 
- Mass load limits are harder to achieve in winter 
- Risk/cost associated with current mass limits 

- Major Features of Proposed Rule 

- What the New Mass Limits Will Look Like 

- Expected Impact of New Mass Limits 

BACKGROUND INFORMATION 

Water quality based versus technology based effluent limits -
The Department issues National Pollutant Discharge 
Elimination System (NPDES) permits to all municipal and 
privately owned domestic wastewater treatment plants that 
discharge to surface waters. These joint federal/state 
permits include numerous effluent limits for different 
pollutants. Some effluent limits are strictly water quality 
based - that is, they are set specifically to prevent the 
discharge from causing an instream water quality standard 
violation. Examples of water quality based limits would be a 
maximum chlorine concentration limit, to prevent exceeding 
the instream numerical standard for this toxic substance, and 
phosphorous mass load limits for the Unified Sewerage Agency 
discharging to the Tualatin River (a water quality limited 
stream). Other effluent limits are technology based. 
Technology based limits express a minimum expectation of what 
a particular type of treatment facility should be able to 
produce, given good operation and maintenance, regardless of 
the condition of the receiving stream. Technology based 
limits are water quality related in that they minimize the 
discharge of pollutants to surface waters, but they are not 
set specifically to prevent an instream water quality 
standard violation. Examples of technology based limits 
would be federal secondary treatment requirements of 30 mg/l 
BOD and TSS on a monthly average, and most mass limits for 
BOD and TSS assigned to domestic wastewater treatment plants. 
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How mass loads are currently calculated - There is no 
documentation as to how the mass load formulas were 
developed, and none of the staff responsible for this 
determination is still working for the Department. It is 
assumed that the formulas were determined by senior 
engineering staff, based on their experience as to what a 
well designed sewage treatment plant, and a well maintained 
sewer system, ought to be able to attain on a consistent 
basis. Mass loads have been calculated based on these set 
formulas: 

monthly mass limit = concentration limit X design 
average dry weather flow X 8.34 #/gallon 

weekly mass limit =monthly mass limit X 1.5 

daily maximum limit = monthly mass limit X 2 

Mass load limits are included in permits issued prior to 
startup of each new or expanded treatment plant, and 
typically have been included without change in subsequent 
permits issued to the facility. Mass loads are usually 
higher for the winter discharge period (November 1 through 
April 30), than for the summer discharge period (May 1 
through October 31), based on the higher concentration limits 
for winter discharges over summer discharges. An example of 
typical effluent limits for one sewage treatment facility is 
shown below: 

TABLE 1 

Example Effluent Limits, Existing Mass Limits 

(a) November 1 - April 30: 

Monthly Average Weekly Average Daily Maximum 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 

BOD 30 250 45 375 - 500 
TSS 30 250 45 375 - 500 

(b) May 1 - October 31: 

Monthly Average Weekly Average Daily Maximum 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 

BOD 10 83 15 125 - 167 
TSS 10 83 15 125 - 167 
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The Department has made some exceptions in calculating mass 
loads for new facilities in the last two years. 

What can cause mass limit violations - Mass limits are not 
now violated very often, but the most common causes of 
violations are: 

- Plants that are beyond their design organic treatment 
capacity, and need to be upgraded or expanded. These 
plants will typically violate mass limits, concentration 
limits, and sometimes fecal coliform limits also (the 
high solids prevent good disinfection of the effluent). 

- Plants that are experiencing a major process upset, 
which could be caused by operator error, power outage, 
failure to remove waste sludge, poisoning of the 
biomass by an unknown industrial discharge, or other 
cause. 

- Plants that have very high flows due to infiltration 
(groundwater entering through leaks) and inflow 
(stormwater entering sewer system directly through 
street catch basins, connections of roof drains, and 
foundation or sump drains). 

Mass load limits are harder to achieve in the winter - Sewage 
treatment plants do not treat as well in the winter, due to 
colder temperatures (slows down the bacteria which digest the 
sewage) and the generally higher flows (from leaks in the 
sewer system during rains or when groundwater levels rise in 
the winter). For these reasons, Oregon has both higher 
concentration limits and higher mass effluent limits for 
winter discharges for most treatment plants. 

For some treatment plants having very high flows during the 
winter, either due to combined sewers, sewers in 
exceptionally poor repair, or where groundwater levels are 
very high, it is not possible to consistently meet the winter 
mass limits as routinely calculated by the Department. The 
Department has in the past given exceptions on a case-by-case 
basis to some municipalities having very high flows. These 
exceptions varied from suspending mass limits when flows 
exceeded a certain level, to setting a second set of higher 
limits when flows exceeded a certain level. 

In addition, the Department has exercised some enforcement 
discretion when mass limits are infrequently exceeded during 
extreme flow conditions. For example, a municipality 
violating mass limits once in a year during a week of very 
heavy rains would probably receive nothing beyond a Notice of 
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Noncompliance from the Department. No further action would 
be taken or required unless the violations were repeated or 
appeared to be the result of operator error or negligence. 

Risk/cost associated with existing mass limits - Many 
municipalities have stated that mass limits, as currently 
calculated, subject municipalities to great risk and would be 
extremely expensive to fully comply with. The Department 
does not agree that mass limits as currently calculated are 
overly stringent, or high risk, with a few exceptions for 
systems with very high winter flows. The proposed rules 
should eliminate any chance for mass limit violations, except 
for freak flow conditions or negligence or upset conditions. 

To get a feel for the risk associated with mass limits, the 
Department reviewed for effluent violations the monthly 
monitoring reports submitted by the 36 major municipal 
dischargers over the last three full years. Compliance with 
the existing mass limits were evaluated, which are 
significantly more stringent in the winter than the proposed 
mass limits. It should also be noted that the period 
evaluated was a relatively dry period, and may underestimate 
the number of mass limit violations that normally occur high 
flows. Key findings: 

- Very few violations of any effluent limits occurred - only 
0.60% of total possible effluent violations were recorded 
(333 actual violations of total 55,728 possible violations). 

- Although there was a greater "chance" for mass limits 
violations since mass limits include daily limits, the 
frequency of actual mass limit violations was less than for 
concentration-type limits. [Mass limits were 63% of the 
potential violations, but only 34.5% of the actual violations 
recorded.] 

- Most mass limit violations (53%) occur when other types of 
effluent violations are being violated, such as concentration 
limits or fecal coliform limits or both. These major events 
occurred when the plant was being overloaded (beyond its 
wasteload design), or when the plant was undergoing a major 
process upset, or when very high flows to the treatment plant 
caused "blowouts". Since the "single operational event" 
clause in the new general conditions makes multiple parameter 
violations on a single day count as just one violation, this 
key finding means that 53% of the mass limit violations that 
occurred would not expose the municipality to any additional 
liability. 

- Where only one type of effluent limit was violated, 
concentration limits were much more likely to be violated 
(39% of single violations) than mass limits (26% of single 
violations). Fecal coliform violations (23% of single 
violations) were about the same frequency as mass limit 
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violations. The significance of this key finding is that 
mass limits are not significantly more stringent than other 
types of effluent limits, and do not subject the municipality 
to unreasonable risk. Concentration limits are much more 
stringent than mass limits, and fecal coliform bacteria 
limits are about equally stringent to mass limits. 

- Not very many mass limit violations occur. However, when 
mass limit violations do occur (when only one type of 
effluent limit is being violated), they are much more 
frequent in the winter. The new proposed higher winter 
limits and suspension of daily limits during high flows 
should eliminate most mass limit violations in the winter. 

To get a feel for whether mass limits can cause much higher 
plant/sewer system construction costs, the Department 
reviewed all major plant upgrades within the last four years 
that received funding through the Construction Grants or 
state Revolving Fund load program. Plant upgrades and 
expansions are typically triggered by effluent violations, or 
problems caused by the discharge in the receiving stream. Of 
the 20 plant expansions or upgrades, o were caused by mass 
load limit violations alone. Seventeen were caused by 
concentration and mass load limit violations, and sometimes 
by violations of additional effluent limits such as fecal 
coliform. Zero of the expansions/upgrades were caused by 
concentration limit violations, either. The remaining three 
plant upgrades were caused by receiving stream or raw sewage 
bypassing concerns. Conclusion: when a treatment plant is 
beyond its design capacity, or has a major design flaw, the 
treatment plant violates many effluent limits, not just mass 
limits or fecal coliform limits or concentration limits. 
Mass limits do not trigger plant expansions or upgrades. 

Some municipalities have argued that compliance with the 
existing mass limits could cost hundreds of millions of 
dollars. Apparently this is based on achieving compliance 
under all possible flow conditions, to prevent one or two 
violations in a year. It is not credible to the Department 
that a municipality would spend millions or tens of millions 
to prevent a once per year violation (maximum of $25,000 
penalty), when neither the Department nor EPA issues civil 
penalties for such infrequent violations, and when the 
Department would not require such expensive improvements. rt 
should be noted that similar arguments regarding the cost of 
complying with concentration limits (more frequently 
violated) and fecal coliform limit violations (equally 
frequently violated) have not been made, nor have we seen a 
movement on the part of municipalities to upgrade facilities 
to minimize these few violations of concentration and fecal 
coliform bacteria effluent limits. 
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Although the Department believes the cost impact may be 
overstated by some municipalities, the Department agrees 
that strict adherence to the mass limits as currently 
calculated could result in higher construction costs when an 
upgrade does occur, for some facilities where winter flows 
are high. The higher costs could result from larger 
secondary clarifiers, or additional sewer system 
rehabilitation to reduce flows, or more commonly addition of 
a filter for winter use only. The Department addressed this 
over the last two years by allowing higher mass limits during 
peak flows, on a case-by-case basis, as new or expanded 
facilities have been proposed. The Department believes that 
in this manner, no additional cost for meeting the proposed 
mass limits will be required either for existing or new 
facilities. 

MAJOR FEATURES OF PROPOSED RULE 

The text of the proposed rule is included in Attachment A. 
For existing facilities, the following provisions apply: 

- Summer mass limits the same - Summer mass load limits 
{May 1 through October 31) are calculated the same as 
currently calculated. 

- Winter mass limits higher - Winter limits {November 1 
through April 30) are calculated using the average 
design wet weather flow, not the average design dry 
weather flow as is currently done. This will result in 
a significant increase of permitted mass loads for most 
treatment facilities. · 

- Daily limits suspended under some circumstances -
Daily limits are suspended on days when flows to the 
treatment plant exceed twice the average design dry 
weather flow. 

- Mass load increases exempt from "anti-degradation" 
review process - The mass load increases granted under 
this rule will not be subject to the review and approval 
process for mass load increases included in OAR 340-41-
026 {3). The rule cited, commonly referred to as the 
"anti-degradation" rule, requires that the Commission 
review and approve all waste load increases for major 
dischargers (generally treatment facilities serving a 
population equivalent of 10,000 or more). The 
Department must review and approve all waste load 
increases for minor dischargers. The waste load 
increase approvals can only be granted if certain 
specific findings are made. The Department is proposing 
to exempt these across-the-board increases from this 
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detailed review because of the expected lack of water quality 
impact (see further discussion in next section), and because 
of the work load implications for the Department (see section 
on Program Considerations for further discussion). 

- Inflow control program required - Higher winter flows 
to sewage treatment facilities are the result of 
extraneous flows of groundwater and stormwater entering 
the sewer system through cracks and imperfections in the 
sewers, or through direct connections. The existing 
mass limits are effectively the only effluent limit that 
encourages municipalities to reduce the extraneous flows 
in the sewer system. By raising the winter limits as 
proposed in this rule, the Department is removing this 
incentive to reduce the flows and therefore reduce the 
mass discharges. The Department is proposing the inflow 
reduction program requirement to insure that some 
minimum level of extraneous flow reduction is carried 
out. 

- Identification of sewer system overflows required -
Identification of overflow points and verification that 
no discharges of raw sewage are occurring is required. 
This is part of the total system flow identification 
information needed to establish new mass limits, and to 
assure that all system flows are accounted for. It is 
also of interest to the Department in identifying those 
systems with discharging overflow points, so that the 
Department can work with the community in eliminating 
these illegal discharges. 

- Some communities are exempt - Certain communities are 
listed as exempt from the formulas for mass loads for 
existing facilities. These communities received mass 
load assignments in recent years, that did not follow 
the historic manner of calculating mass loads. 

- Mass limits for future facilities will be on a case
by-case basis - A provision is included which states 
that the Department will assign mass limits for future 
facilities on a case-by-case basis, taking into 
consideration the proposed facility design capability 
and projected flows. 

- More stringent mass limits may be assigned if required 
by receiving stream - A section allows the Department to 
assign more stringent mass limits if required to prevent 
or eliminate violations of instream water quality 
standards. 
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- Existing facilities may elect to retain mass limits 
calculated using design average dry weather flow. Most 
municipalities can comply with the existing mass limits, 
and this section allows them to avoid the other 
requirements of this rule such as inflow reduction. 

- Exceptions may be granted by Commission - For existing 
facilities, exceptions may be granted by the Commission 
provided the permit holder can demonstrate that a higher 
limit is needed, and that there are no practicable 
alternatives to the increased wasteload, and providing 
that no unacceptable water quality impacts will result. 

WHAT THE NEW MASS LOAD LIMITS WILL LOOK LIKE 

The mass load limits for the summer will remain unchanged for 
existing facilities. The existing winter mass load limits 
are calculated using the design average dry weather flow. 
The proposed rule will require calculation of the winter 
limits based on the design average wet weather flow, which is 
the projected average flow for November 1 through April 30 of 
the year that the treatment plant reaches capacity. The 
winter mass limits will be considerably higher, but the 
amount of increase will depend on the individual system's 
projected design average wet weather flows. 

The design average wet weather flow is generally not yet 
known for most facilities, and will have to be determined 
prior to new mass limits being assigned. Although the amount 
of increased flows will be calculated based on the average 
wet weather flow when the treatment plant has reached design 
capacity (typically year 20 after construction), the current 
average wet weather flow can give an estimate of the amount 
of increase expected. That is, the ratio of average dry 
weather flow to average wet weather flow may not vary much 
over the design life of most treatment plants. By looking at 
the average wet weather flow today, we can get some idea of 
the magnitude of mass load increases. 

The Department reviewed 35 randomly chosen domestic 
wastewater facilities for the period of November, 1986 to 
October, 1991, and compiled actual average dry weather versus 
average wet weather flows for each on a yearly basis, and 
over a five year average. These five years were somewhat 
lower than normal rainfall, so actual mass load increases 
based on design average wet weather will be higher. 

Using the single highest year average wet weather flow for 
illustrative purposes, the winter mass loads for the 35 
facilities will increase from 0% for Pendleton (dry climate), 
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to 300+% for Astoria, Drain, and Rainier. USA-Rock Creek 
will increase by 243%. As expected, those treatment 
facilities located in higher precipitation areas of the state 
will have much greater mass load increases. The summary of 
35 municipalities is shown in Table 2. These numbers are for 
illustration only, and actual mass loads for winter will 
probably be higher and will be determined based on an 
engineering evaluation of the average wet weather flows at 
design. In addition, the effect of the new mass limits will 
be even greater than indicated, since the daily mass limit 
will be suspended for much of the winter discharge period. 
Table 3 includes the approximate new l.imits for an example 
large treatment plant, and Table 4 illustrates what a 
typical smaller treatment plant might have as new limits. 
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TABLE 2 

Effects of Using Design Average Wet Weather Flows 
on 

Mass Limits for 35 Example Municipalities 

+-----------------+----------+----------------------------+ 
Design I Winter Monthly Mass Limits I 

Facility ADWFJ/ BOD & TSS {lb/day) 
(MGD) +--------------+-------------+ 

I Existing}!! Using AWWF.3fl 
+-----------------+----------+--------------+-------------+ 

USA Rock Cr. 20 2502 6075 
Pendleton 5.5 1376 1324 
Ashland 3.1 776 849 
Oak Lodge 4.0 1000 1561 
Astoria 4.0 1050 3443 
So. Suburban SD 2.0 1417 1455 
Myrtle Creek 0.96 160 333 
Stayton 1.35 51 229 
Adair Village 0.2 50 425 
Bandon 0.45 113 175 
Butte Falls 0.07 18 24 
Clatskanie 0.5 125 253 
Drain 0.3 75 226 
Garibaldi 0.5 125 265 
Hubbard 0.34 85 91 
Lafayette 0.3 75 139 
Maupin 0.1 25 24 
Meadow Lake 0.04 10 12 
Mosier 0.085 21 23 
Netarts 0.4 100 206 
Oakridge 0.41 102 236 
Rainier 0.5 125 375 
Rogue River 0.3 75 85 
Shady cove 0.45 112.5 208 
Toledo 0.73 122 402 
Waldport 0.3 75 145 
Westfir 0.03 7.5 17 
Amity 0.154 64 69 
Cannon Beach 0.68 346 433 
Dufur 0.043 43 48 
Eagle Point 0.375 156 173 
Independence 0.6 834 763 
Monroe 0.09 75 105 
Prineville 0.88 623 647 
Tangent 0.11 83 129 

+-----------------+----------+--------------+-------------+ 
.J1 Average dry weather flow (May 1 through October 31) 
_]JAverage wet weather flow (November 1 through April 30) 
J]Using average dry weather flow to calculate mass limits. 
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TABLE 3 

CURRENT AND ESTIMATED PROJECTED MASS LIMITS 

FOR 

EXAMPLE LARGE FACILITY (Oak Lodge Sanitary District) 

EXISTING EFFLUENT LIMITS 

(a) November 1 - April 30: 

Monthly Average Weekly Average Daily Maximum 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 

BOD 30 1000 45 1500 - 2000 
TSS 30 1000 45 1500 - 2000 

(b) May 1 - October 31: 

Monthly Average Weekly Average Daily Maximum 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 

BOD 20 667 30 1000 - 1334 
TSS 20 667 30 1000 - 1334 

ESTIMATED PROPOSED EFFLUENT LIMITS 

(a) November 1 - April 30: 

Monthly Average Weekly Average Daily Maximum* 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 

BOD 30 1556 45 2334 - 3112 
TSS 30 1556 45 2334 - 3112 

* Daily limits do not apply when flows exceed 8.0 MGD [twice adwf] 

May 1 - October 31: Same as existing effluent limits. 
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TABLE 4 

CURRENT AND ESTIMATED PROJECTED MASS LIMITS 

FOR 

EXAMPLE SMALL FACILITY (Clatskanie) 

EXISTING EFFLUENT LIMITS 

(a) November 1 - April 30: 

Monthly Average Weekly Average Daily Maximum 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 
. 

BOD 30 125 45 188 - 250 
TSS 30 125 45 188 - 250 

(b) May 1 - October 31: 

Monthly Average Weekly Average Daily Maximum 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 

BOD 20 83 30 125 - 167 
TSS 20 83 30 125 - 167 

ESTIMATED PROPOSED EFFLUENT LIMITS 

(a) November 1 - April 30: 

Monthly Average Weekly Average Daily Maximum* 
Parameter 

mg/l lb/day mg/l lb/day mg/l lb/day 

BOD 30 252 45 378 - 504 
TSS 30 252 45 378 - 504 

* Daily limits do not apply when flows exceed 1.0 MGD [twice adwf] 

May 1 - October 31: Same as existing effluent limits. 
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EXPECTED IMPACT OF DISCHARGES. IMPACT ON RECEIVING STREAMS 

Higher limits will probably result in somewhat higher 
discharges - The increased limits will not automatically mean 
that discharges will increase up to the new higher limits. 
Doubling of winter mass limits, for example, will probably 
not result in doubling of the actual mass loads discharged 
over what would otherwise have occurred. Some increase in 
mass loads discharged is expected after mass load limits are 
increased, however. 

The Department evaluated effluent limit violations for major 
municipal facilities, and found that mass limits are 
currently the most commonly violated effluent limit in the 
winter. By raising the mass limits in the winter, there is a 
reduced chance of violation and therefore some changes in 
operation that would increase mass loads discharged could 
occur. 

Examples of changes in operation or maintenance that could be 
expected to increase discharges include: changes in 
operational mode to a more economical one, to reduce power 
costs or chemical feed costs; increase in septic tank 
pumpings received for processing; delays in completing 
equipment repairs (not paying for express shipments, or not 
authorizing overtime); reducing sludge wasting (reduces cost 
of sludge treatment but increases discharges); and other 
operational decisions. While domestic wastewater treatment 
plants are generally operated at their highest efficiency, 
and operators take pride in producing the very best effluent 
possible, costs are a consideration. Where extra staff or 
more money is required to produce a better quality effluent, 
many municipalities consider first whether the additional 
effort is required to meet permit limits. If not, then there 
is much reduced incentive to make the added effort to produce 
better quality effluent. 

In addition, flows of extraneous groundwater and stormwater 
into sewer system defects are currently the principal cause 
of high winter mass discharges. By increasing the mass 
limits, the incentive is reduced to maintain and regulate the 
levels of these extraneous flows into the sewer system and 
treatment plant. Some higher discharges could result from a 
decreased level of activity in infiltration and inflow 
control. 

Impact on receiving streams - The most common pollutants of 
concern from sewage treatment plants are BOD (which can cause 
dissolved oxygen violations) and nutrients (which can cause 
algal blooms with the associated pH, dissolved oxygen, and 
chlorophyll-a violations). The Department does not believe 
that the increased winter discharges will cause any streams 
to experience instream water quality violations for these 
common pollutants for the following reasons: 
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- Flows are much higher in Western Oregon streams in the 
winter, than in the summer. Two examples - the 
Willamette River at Salem averages 3.6 times more flow 
in the winter months than in the summer months; the 
Siletz River averages 6.0 times more flow in the winter 
than in the summer. Additional flows provide dilution 
for discharges and reduce the chances for instream water 
quality violations. If no instream standard violations 
are occurring in the summer, it is unlikely that winter 
violations would occur even with higher discharges. 

- Water in the receiving stream is much colder in the 
winter, and colder water can hold more dissolved oxygen 
(9.0 mg/l dissolved oxygen if water temperature is 68 
degrees, 11.3 mg/l if water temperature is 50 degrees). 
This means that there is more oxygen available for 
organisms using the BOD in the effluent for a food 
source, and therefore there is less chance of dissolved 
oxygen violations. In addition, the lower temperatures 
slow down the metabolic process in the effluent BOD, 
which increases the distance in the receiving stream 
over which the oxygen demand is exerted. 

- Sunlight in the winter is weak enough that algal 
growth is not a concern, and related instream water 
quality violations do not occur. 

Increased TSS discharges may be of concern, as they could 
result in violations of other effluent limits. Large 
concentrations of solids can seriously interfere with 
disinfection, since the chlorine cannot penetrate into the 
center of the particles to effect a good kill of bacteria and 
viruses. Sludge solids typically accumulate 50 to 75% of 
the heavy metals entering the sewage treatment facility. For 
those plants receiving significant industrial wastes, higher 
TSS discharges will inevitably carry these metals with them. 
The Department will continue to require monitoring and 
compliance with bacteria standards and metals. 

Impact on the number of violations - Other than plants in 
need of upgrade and expansion, there are not now very many 
mass limit violations. The remaining mass limit violations 
are generally as a result of high flows in the winter. The 
substantial increase in mass loads is expected to eliminate 
most, if not all of the remaining winter mass limit 
violations. 

Impact on number of "premature" plant upgrades required - The 
Department reviewed all 20 major plant expansions in Oregon 
over the last five years, where EPA or State funding was 
used. None of them were triggered by mass limit violations 
alone. Based on this information, the Department does not 
expect that this rule change will affect the useful life of 
treatment plants. 
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Re: In the Matter of NPDES Permit No. 100715 Issued to the 
City of st. Helens on November 14, 1990, and No. 100716 
Issued to James River II, Inc. on November 14, 1990 
Our File No. 4185-286 

Dear Mr. Knudsen: 

Thank you for the notice dated June 24, 1992, advising the 
parties that the Commission may consider the petitions for 
reconsideration or rehearing at its meeting on July 23, 1992. 

The notice states that the commission may decide to allow oral 
argument on the petitions. If the Commission so decides, 
James River wishes to have the manager of the Wauna mill, 
Robert Morgan, make a statement in support of its petition. 

James River requests that the parties be informed in advance 
of the July 23 meeting, and preferably as soon as possible, 
whether the Commission will permit oral statements and, if so, 
the length of the permitted statements. 

I understand from our conversation that decisions on 
procedures will be made by the Commission as a whole, and that 
it probably is not feasible for the Commission to make those 
decisions in advance of the meeting. In these circumstances, 
it would assist James River, and perhaps the other parties, to 
know whether recommendations about procedures will be made to 
the Commission and, if so, what the recommendations will be. 
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Thank you for your attention to this request. 

VerYJruly yours ,
1 

/:'!-4aU ~ J4:._._ 
Richard H. Williams 

cc: William w. Wessinger, Chair, 
Environmental Quality Commission 

Fred Hansen, Director, 
Department of Environmental Quality 

Service List 
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MEMORANDUM 

Environmental Quality commission 

Larry Knudsen "-;::;(~ 
Assistant Attof6"".fy"'General 

SUBJECT; Petitions for Reconsideration of Pulp Mill Permit 
Appeals 

141001/007 

This memorandum provides. examples of motions that the 
commission may wish to consider if it decides ·to act on the 
petitions for reconsideration filed by the James River and 
Boise Cascade (hereinafter the mills J • (The City of St. Helens 
also filed a petition, but it was not timely.) The sample 
motions address possible issues for reconsideration, reopening 
of the record, and potential role of the hearings officer. 
Please note that the commission is not required to take any 
action on the petitions ana, if it aoes decide to act, it is 
not limited to these options. 

Bacl<ground 

A review of the Commission's previous d!;'!oision regarding 
organochlorines may be helpful. The Commission established an 
effluent discharge limit of 1.5 kg/AOMT for AOx. This limit 
was established pursuant to the technology-based (as opposed to 
water-quality based) limits provisions in the Clean Water Act. 
These technology-based limits are intended to prevent the 
nation's waters from being further degraded by the discharge of 
pollutants. In other words, the limits are not based on a 
determination that the discharge will interfere with a 
designated use. 

OEQ established the AOX limitation based upon the best 
available technology that is economically achievable (BAT) for 
the industry. ·Because neither EPA or state rules provide 
specific limitations for organochlorines, the determination was 

Posl-11™ brand fal< transmittal memo 7671 •at P'o•• • 

mm L . f~i-1 VO$<f;tJ 
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made on a case-by-case basis using best professional judgment 
(Bl?J). In making this BAT determination, co·st/benefit analysis 
is not required. Rather, the Department (and on review the 
Commission) considered whether the cost of the technology is 
reasonable in light of the ·overall goals of the Clean water 
Act, i,e.,· progress towards the elimination of all discharges 
of po!Iiitants into the nation's waters. 

The Department and the Commission determined that oxygen 
delignification was BAT for purposes of the discharge of 
organochlorines from pulp mills. The Department and commission 
further determined that AOX was the approp1:iate parameter for 
establishing limits and that a discharge of l.5 kg/ADMT could 
be achieved using appropriate technology including oxygen 
delignification. 

The mills are not required to comply with limitation until 
1995. Further, the mills are not required to install oxygen 
delignification equipment to meet the limitation. The 
limitations can be met using other technology, 

Scope of Reconsideration and Rehearing 

1. No Action. If the Commission t<tkes no action before 
August 10, 1992, the petitions will be denied by operation of 
law. 

2.· Deny Petitions. The Commission may decide to deny 
the petitions. It may do so by a summary order. 

MOTION: Move to deny the James River and Boise cascade 
petitions and direct legal counsel to prepare a summary order 
for signature by the Director. 

3. Grant Petitions and Continue Hearin~ on Scope of 
Reconsideration. The commission may decide that it wants to 
reconsider the case but that it is uncertain as to the scope of 
the issues to be reviewed or new evidence to be allowed. If 
this is the case, the commission may grant the petitions at its 
July meeting and defer a deoi$ion on the scope of the 
reconsideration to a later meeting. If the Commission takes 
this approach, it should continue the hearing to a specific 
date. 
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MOTION: Mo.Ve t:o grant the James River and Boise Cascade 
petitions, continue the hearing to the Commission's September 
meeting for the purpose of determining the scope of the 
reconsideration and rehearing and direct legal counsel to 
prepare an order for the Director's signature. 

4. Grant· Petitions to Reconsider Regulation of . 
Organochlorines. It is not clear whether the federal Clean 
Water Act requires that organochlorines be regulated in the 
mills' permits. During the contested case proceedings, the 
parties and the Department disagreed on this point, The 
hearings officer concluded that under the somewhat unique facts 
of this case (i.e., EPA's pending consideration of 
organoohlor ine regulations)·, the Department legally can impose 
limitations but sucli Timitations are .not required. He also 
recommended that the Commission not impose limitations. The 
Commission accepted the hearings officer's legal conclusion but 
not his recommendation. Accordingly, it decided that 
organochlorines were a matter of regulatory concern and imposed 
a limitation on AOX discharges, 

MOTION: Move to grant the James River and Boise cascade 
petitions for the purpose of reconsidering whether to impose 
any limitation·on the discharge of organochlorines and direct 
legal counsel to prepare an order for the Director's signature. 

5. Grant. Petitions and Reconsider AOX Parameter. The 
commission upheld the Department's determination that AOX is 
the proper parameter for regulating organochlorines. It may 
reconsider this conclusion and the.supporting findings. As a 
practical matter this decision would necessitate a rehearing of 
the oase to allow evidence on alternative parameters and, if 
some other parameter is selected, the Commission would have to 
determine the appropriate limitation. 

MOTION: Move to grant the James River and Boise Cascade 
petitions for the purpose of reconsidering the parameter to be 
used to regulate organochlorines and direct legal counsel to 
prepa.re an order for the Director's signature. 

6. Grant Petitions and Reconsider Best Available 
Technology. The commission also upheld the Department's 
determination that the best available technology that is 
economically achievable (BAT) for the industry includes oxygen 
delignification (in addition to chlorine dioxide substitution). 

141003/007 
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The Commission could reconsider this conclusion and the 
supporting findings (for example, the commission might 
conclude, after hearing additional argument and evidence, that 
the cost of delignification is unreasonable). If the BAT 
determination is changed, the commission also would need to 
reconsider the discharge limitation. 

MOTION: Move to grant the James River and Boise Cascade 
petitions for the purpose of reconsidering whether oxygen 
delignification is BAT and direct legal counsel to prepare an 
order for the Director's signature, 

141004/007 

7. Grant Petition and Reconsider Limitation, The 
commission upheld the Department's determination that 1.5 
kg/ADMT is the approp~ttate discharge limitation for an industry 
using BAT. Thus, this becomes the discharge limitation in the 
permits. The Commission could reconsider whether 1,5 kg/ADMT 
is the appropriate limitation for an industry using BAT. If 
oxygen delignification is BAT, however, the limitation must be 
based on disch~rges using that type of technology. 

MOTION: Move to grant the James River and Boise Cascade 
petit1ons. for the purpose of reconsidering the discharge 
limitation and direct legal counsel to prepare an on order for 
the Director's signature. 

8, Rehearing of Evidence. Assuming that the Commission 
decides to grant recon.sideration it may also choose to reopen 
the hearing record and allow the parties and the Department to 
present new evidence. The mills' petitions are based in part 
upon factual allegations that are not in the existing 
administrative record. If the commission wishes to consider 
these alleged facts when_it reconsiders any issue, a rehearing 
will be required. If the commission allows new evidence to be 
presented, the parties must be given an opportunity to cross 
examine witnesses and to present rebuttal evidence, (The 
commission is not required to allow the Department to present 
new evidence, cross examine witnesses or present rebuttal 
testimony, but it may do so.) The commission may open the 
record for any new evidence relevant to the issues being 
reconsidered or it may allow only specified new evidence, 

MOTION: Move to reopen the i;ecord to allow the parties and 
the Department to present new evidence relevant to any issue 
being reconsidered, 
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ALTERNATIVE MOTlON: Move to reopen the record to allow 
the parties to present evidence relevant to the following 
matters: past discharges of organochlorines from the st. Helens 
and Wauna mills, information about expected future discharges 
from the St. Helens and wauna mills, discharges and bleaching 
modifications at the Simpson pulp mill in Tacoma, Washington, 
and regulation of organochlorines by the state of Washington 
and EPfl. Region lo, 

Procedural Options 

l.' Stay of Proceedings, The Commission may decide to 
reconsider and rehear some part of its decision, but also to 
stay the proceedings for a specified period of time to provide 
an opportunity to a·evelop new information or to accommodate the 
development of regulatory approaches in neighboring 
jurisdictions. If the commission decides to stay the 
proceedings it should be mindful of the mills' rights to timely 
judicial review. 

MOTION: Move to stay proceedings on the reconsideration 
and rehearing until [specify a date]. 

2. Partial Stay of Proceedings. Alternatively, the 
Commission might want to proceed immediately to hear evidence 
about the status of mills' installation of chlorine dioxide 
substitution equipment and process changes. The commission 
could use this information to decide· whether it is appropriate 
to stay the proceedings on the merits for an additional period 
to allow for the measuring of actual discharges. The 
Commission might want information on actual discharges before 
reaching, a decision on the merits. 

MOTION: Move to stay the proceedings on merits of 
reconsideration until after the Commission bas heard testimony 
and argument on the installation of chlorine dioxide 
substitution equipment and process changes. 

3, Role of the aearings Officer. I£ the Commission 
decides to reopen the record and hear ne~ evidence, it may 
conduct the evidentiary hearing itself or it may remand the 
matter to the hearings officer, (Alternatively, a new hearings 
officer could be appointed.) The Commission could direct the 
hearings officer to prepare proposed new findings and 
conclusions if he determines that these are warranted by the 
new evidence. 
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MOT.ION: Move to remand the matter to the hearings officer 
to condu•ct the rehearing authorized by the Commission and 
direct the hearings officer to prepare a record on rehearing, 

ALTERNATIVE MOTION: Move to remand the matter to the 
hearing$ officer to conduct the rehearing authori~ed by the 
Commission and direct the hearings of·ficer to prepare a record 
on rehearing and proposed findings of fact and conclusions on 
reconsideration. 

Conclusion 

If .the Commission decides to grant reconsideration, it 
will need to adopt one or a combination of motions. As noted 
above, the examples '"pr-ovided in this memorandum are not 
exclusive. staff and legal counsel will be available to assist 
in developing additional alternatives at the Commission's 
direction. 

dld l478N 
cc: service List 
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Fred Hansen, Director 
Dept. of Environmental Quality 
811 SW Sixth Avenue 
Portland, Oregon 97204 

The Honorable Arno H. Denecke 
3890 Dakota Road, SE 
Salem, Oregon 97032 

Lydi<> Taylor 

Carol A. Whipple, Member 
Environmental Quality commission 
21755 Highway 138 West 
Elkton, Oregon 97436 

Linda McMahan, Member 
Environmental Quality Commission 
Berry.Botanic Garden 
11505 SW Summerville Avenue 
Portland, Oregon 97219 

John Bonine, Esquire 
oept. of Environmental 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Quality· Western Natural Resources 
University of Oregon 
School of ;i:,.aw 

Clinic 

William w. Wessinger, Chair 
Environmental Quality 

Commission 
121 s. W, Sal-mon, su'i fe 1000 
Portland, Oregon 97204 

Emery N. Castle, Vice Chair 
Environmental Quality 

Commission 
Oregon State university 
307 Ballard Hall 
Corvallis, Oregon 97331 

Henry Lorenzen, ~ember 
Environmental Quality 

commission 
Corey, Byler, Rew, et, al. 
p.Q. BOX 218 
Pendleton, Oregon 97801 

Jay T. Waldron, Esquire 
Schwabe, Williamson & Wyatt 
1211 s.w. Fifth Avenue 
Portland, Oregon 97204 

Linda K. Williams, Esquire 
1744 N.E. Clackamas Street 
Portland, Oregon 97232 

Richard Baxendale, Esquire 
506 National Building 
1008 western Avenue 
Seattle, Washington 98104 

1500N 

Eugene, OR 97403 

Ralph A. Bradley, Esquire 
Bradley & Gordon, P.C. 
296 E. Fieth, Suite 309 
Eugene, OR 97401 

Michael R. Campbell, Esquire 
Stoel Rivers Boley Jones & Grey 
900 SW sixth Avenue, Suite 2300 
Portland, OR 97204 

Brian J, King, Esquire 
Holland & Hart 
weat One Plaza, Suite 1400 
Boise, Idaho 83702 

Peter Linden, Esquire 
City Attorney 
P.O. Box 278 
St. Helens, Oregon 97051 

Larry Knudsen, Esquire 
Department of Justice 
1515 SW Fifth Avenue, Suite 410 
Portland, 0~ 97204 
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Law Center · University of Oregon · Eugene, Oregon 97 403 • 503-346-3823 · FAX: 503-346-3985 

Michael D. Axline 
John E. Bonine 

Attorneys 

Kathryn Cannon 
Office Manager 

Mr. Fred Hansen 
Director . 
Oregon Department of Environmental Quality 
811 S.W. Sixth 
Portland, OR 97204 

Re: NPDES Permit Nos. 3754-J, 100715. 

Dear Mr. Hansen: 

February 14, 1992 

OFl=ICE OF THE DIRECIOR 

Please note the changes marked in handwriting on pages 4 and 5 of 
NCAP /CRU's Exceptions filed on Februrary 13, 1992. The corrected pages are attached 
and have been faxed to all parties. 

Enclosure 
cc: Judge Arno Denecke 

All Counsel 

Cllnlc statements do not represent University positions 

Sincerely, 

n E. Bonine 
Attorney for NCAP and CRU 

@ Unbleached recyded paper 



EXCEPTIONS: AOX 

I. INTRODUCTION: CONTRASTING POLICIES 

Two recent government actions affecting the shared Northwest environment 

stand in glaring contrast. 

-> . The government of British Columbia on January 17, 1992, ordered 

bleached kraft pulp mills to eliminate all organochlorine (AOX)2 

discharge within 8-10 years and to reduce AOX to 1.5 kg/ADT (as a 

monthly average) by 1995. 

-> On the other hand, the EQC Hearings Officer on January 2, 1992, 

proposed to eliminate the regulation that would control AOX discharges --

abandoning even the lax 2.6kg/ ADT monthly limit (and 1.5 average 
v~avly . 

/!JlDattrry limit) proposed by DEQ two years ago. 

To put the current proceeding in context, consider the following: 

(1) Nearly three years ago, DEQ, using its Best Professional Judgment based on 

the technology as of 1989, set the annual discharge limit of AOX at 1.5 kilograms per 

air-dried metric ton of pulp for Oregon mills, and the monthly limit at 2.6. 

(2) Washington also set a 1.5kg/AOX standard, an9 EPA set the same standard 

for the State of Idaho. 

2 Adsorbable Organic Halogens (AOX) is a measuring tool for determining the quantity of 
organochlorine compounds discharging into the Columbia River and other ecosystems. 

EXCEPTIONS by NCAP/CRU, Page 4 



(3) Last month, abandoning its previous lax standards of 2.5 kg AOX, British 

Columbia enacted B.C. Reg. 13/92(6), requiring zero discharge of AOX by 2002 and 1.5 

monthly by 1995.3 

In light of the new British Columbia regulations, even DEQ's 1.5/2.6 AOX limit 

in the permits/ICSs for Boise Cascade and James River, proposed in 1989, is outdated. 

Oregon regulations that were once at the forefront are falling behind as other 

governments in the region move forward. Iricredibly, the Hearings Officer has proposed 

a further step backward from the requirements of the Clean Water Act and suggested 

that the AOX limits not be included in the permit at all. 

3 S.1 (1) Every permittee that operates a pulp mill or pulp and paper mill which uses chlorine or 
chlorine compounds to bleach pulp shall, on or before June 30, 1992, submit to the director 
a plan and time schedule which will enable the Lieutenant Governor in Council to amend 
B.C. Reg. 470.90 to ensure the elimination of AOX produced in the bleaching process from 
liquid effluent discharged into the environment. 

(2) Every permittee that operates a pulp mill or pulp and paper mill which uses chlorine or 
chlorine compounds to bleach pulp shall 

(a) meet a discharge limit of a monthly average of 1.5 kg of AOX/ AD! on or before 
December 31, 1995, and 

(b) eliminate AOX produced in the bleaching process on or before December 31, 2002. 

(3) A permittee under subsection (2) is exempt from the requirement to meet the discharge 
limit of a monthly average of 1.5 kg AOX/ ADt on or before December 31, 1996 if that 
permittee 

· (a) on or before June 30, 1992 submits lo the director a plan and time schedule for the 
elimination of AOX produced in the bleaching process on or before December 31, 
2000, and 

(b) receives written confirmation from the director that the submitted plan and time 
schedule acceptable. 

(4) A permiltee under subsection (3) whose plan and time schedule is confirmed shall eliminate 
AOX produced in the bleaching process on or before December 31, 2000. ( Ptp17~.,J; >" ff) 

EXCEPTIONS by NCAP/CRU, Page 5 



Western Environmental Law Clinic 
Law Center· University of Oregon· Eugene, Oregon 97403 · 503-346-3823 ·FAX: 503-346-3985 

'--
Michael D. Axline 
John E. Bonine 

Attorneys July 15, 1992 
Kathryn Cannon 
Office Manager 

Mr. Fred Hansen, Director 
Oregon Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

RE: Consolidated contested case hearings on NPDES Permit Nos. 100715 and 100716, 
issued to the City of St. Helens and James River II, Inc. 

Dear Mr. Hansen: 

Enclosed for filing in the above-entitled matter is NCAP/CRU's Memorandum in 
Opposition to the Petitions of James River, Boise Cascade, and the City of St. Helens for 
Reconsideration or Rehearing. Copies of these documents have been sent by first class 
mail to the persons on the service list, including Hearings Officer Arno Denecke. 

If the Environmental Quality Commission decides to allow oral argument on the 
petitions, NCAP/CRU requests that Mark Chernaik, a third-year law student properly 
certified under Oregon's law student appearance rule, be allowed to speak on behalf of 
NCAP/CRU. 

Thank you for your assistance. 

Sincerely, 

Michael Axline 
encl. 

cc. William Wessinger, Chair, 
Environmental Quality Commission 

Service List 

Clinic statements do not represent Unive1Sity positions @ Unbleached rec:yded paper 



BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the matter of the 
NPDES Waste Discharge 
Permit No. 3754-J, 
James River II, Inc., 
Wauna Mill, and the NPDES 
Waste Discharge Permit 
No. 100715, City of 
St. Helens 

) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~-) 

NCAP /CRU'S MEMORANDUM IN 
OPPOSITION TO THE PETITIONS 
BY JAMES RIVER, BOISE CASCADE 
AND THE CITY OF ST. HELENS FOR 
RECONSIDERATION OR REHEARING 

James River II, Boise Cascade Corporation, and the City of St. Helens ask this 

Commission to delete enforceable pollution controls on their organochlorine (AOX) 

discharges. The petitions are based on two flawed premises. The first is that the mills 

may only approach the 1.5 kg AOX/ ADMT limit. In fact, new evidence the mills 

themselves submit shows that they could easily surpass the limit that this Commission has 

adopted. The second is that the decision by the Washington State legislature to delay 

imposition of AOX limits is trendsetting. In fact, the decision is regressive. Should the 

Commission adhere to its order, Washington will stand alone among Northwest 

jurisdictions, including Oregon, Idaho and the Province of British Columbia, which all 

have adopted strong controls against unfettered discharges of AOX by bleached kraft 

pulp and paper mills. 

However, whatever premises the mills put forth, enforceable limits on AOX 

discharges, not goals, must remain in the permits. The limits are required by the Clean 

Water Act. 

NCAP/CRU'S OPPOSITION TO THE PETITIONS FOR RECONSIDERATION, - 1 



I. THE MILLS CAN MEET OR SURPASS A LIMIT OF 1.5 KG AOX/ADMT. 

A. The mills' evidence shows that they can meet or surpass the 1.5 kg 
AOX/ADMT limit. 

The mills repeatedly, but incorrectly, assert that this Commission should remove 

the 1.5 limit because they only may meet the limit. However, the documents the mills 

rely on to support this assertion show that they can meet a tighter limit by substituting 

chlorine dioxide for gaseous chlorine in the bleaching stage. Appendix A to the mills' 

petitions shows that with full chlorine dioxide substitution, the Simpson Tacoma Kraft 

Company mill in Washington can achieve a limit of 0.6 kg AOX/ADMT.1 The mills 

have pledged to install chlorine dioxide substitution. Thus, if the mills can operate a 

technology with the same effect as a nearby mill, they can meet and even surpass the 

limit. 

B. The mills' are free to meet the limit by whatever means they choose. 

The mills assert that the limit forces them to invest in one technology - oxygen 

delignification. In fact, the mills are free to meet the limit by whatever means they 

choose. They could comply with the limit by adopting any one of four technological 

processes: 1) chlorine dioxide substitution; 2) oxygen delignification in addition to 

chlorine dioxide substitution; 3) oxygen delignification instead of chlorine dioxide 

substitution; 4) chlorine-free bleaching. Thus, the issue is not whether the mills can 

meet the limit. They can. The surest way to do so is through oxygen delignification, but 

this method is not required of the mills. The issue is what process changes they will 

1 According to the mills' evidence, the Simpson Tacoma Kraft Company "has made 100% 
chlorine dioxide substitution production runs or chlorine free runs which resulted in an AOX of 0.6 kg/tp 
after secondary treatment." BC's Petition for Reconsideration, at A-1. 
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make in order to do so. The mills simply seek to avoid the responsibility of ensuring 

that the outcome of whitening their pulp complies with the law. 

C. The cost of meeting the limit is economically achievable. 

Even if the mills must, contrary to their own evidence, install oxygen 

delignification, the costs to the mills of complying with the limit are economically 

achievable. The Department of Environmental Quality (DEQ) studied the financial 

health of the mills, and determined that spending $176.7 million on pollution control 

equipment by each mill was economically achievable. (Testimony of Ronald A Maus, 

DEQ-3 at 22). This Commission adopted the Department's findings, agreeing that the 

required BAT was economically achievable. (Final Order at 18). James River claims 

that oxygen delignification will cost it an additional $25 to $95 million dollars (depending 

on the need for a new recovery boiler) above the $20 million dollars it will spend on 

chlorine dioxide substitution. (JR Opening Brief at 28). Boise Cascade claims that 

oxygen delignification will cost it an additional $40 million dollars above the $37 million 

dollars it will spend on chlorine dioxide substitution. (BC Petition for Reconsideration 

at 5).2 Thus, the total cost of the pollution control equipment that the mills claim is 

needed is far below the costs that this Commission found that they could economically 

achieve.3 

2 According to DEQ, "the evidence ... indicates that the mill estimates substantially 
overestimate the probable costs.'' DEQ's Proposed Findings of Fact and Conclusions of Law at 7. 

3 Congress intended the Clean Water Act to force polluters to use the best available 
technology "economically achievable" even if the costs were not economically comfortable. The Court of 
Appeals for the Ninth Circuit has stated that "BAT should represent a commitment of the maximum 
resources economically possible to the ultimate goal of eliminating all polluting discharges." NRDC v. EPA, 
863 F.2d 1420, 1426 (9th Cir. 1988) (emphasis added) (citing EPA v. National Crushed Stone Ass'!!, 449 U.S. 
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II. BY DELAYING CON1ROL OF AOX DISCHARGES, 
WASHINGTON STANDS ALONE AMONG NORTHWEST JURISDICTIONS 

The mills assert that because the Washington Legislature has overruled its state 

agency,4 and delayed imposing AOX limits until 1995, that this Commission should 

abandon the AOX limit it adopted. The mills portray the Washington Legislature's 

decision as a bellwether. In fact, Washington is the only jurisdiction in the region that 

has fallen behind on AOX controls. 

In Idaho, Region X of the BP A has placed a limit of 1.5 kg AOX/ ADMT on 

AOX discharges from the Potlatch bleached kraft pulp mill. 

In British Columbia, on June 12, 1992, the Minister of the Environment confirmed 

that regulations that limit AOX discharges from bleached kraft pulp mills to 1.5 kg 

AOX/ ADMT, by 1995, will come into force on July 1, 1992, despite intense lobbying by 

industry.5 The regulations go further, banning all AOX discharges by 2002. 

In Oregon, this Commission has adopted limits of 1.5 kg AOX/ ADMT. DEQ, 

before this Commission's action, entered into a consent decree with the only other 

bleached kraft pulp mill in Oregon, Pope and Talbot in Halsey. The consent decree 

requires the Pope and Talbot mill to install oxygen delignification, which will assure that 

64, 74, 101 S.Ct. 295, 302, 66 L.Ed.2d 268 (1980)). 

4 The Washington Legislature may be overruled by the courts. Any decision by a State to 
ignore a substantive requirement of the Clean Water Act is preempted by CWA § 510, 33 U.S.C. § 1370, 
which establishes a federal floor for water pollution control 

5 See Appendix A. June 12, 1992. News release of the Ministry of Environment, Lands and 
Parks, Province of British Columbia. 

NCAP /CRU'S OPPOSITION TO THE PETITIONS FOR RECONSIDERATION, - 4 



this mill will meet a limit of 1.5 kg AOX/ADMT.6 

In Northern California, the Louisiana-Pacific Corporation, announced, in May, 

that, within three years, it will voluntarily proposed to eliminate its discharges of AOX 

from its mill in Humboldt County by substituting hydrogen peroxide and oxygen for all 

chlorine compounds.7 

III. NO ONE BENEFITS BY DELAY. 

The mills assert that the Commission would benefit by delaying imposition of 

AOX controls until November, 1995, when the EPA intends to promulgate national 

effluent guidelines for AOX discharges from pulp and paper mills. In fact, no one, not 

even the mills, would benefit by further delay. 

The mills first argue that the delay is warranted to take advantage of BP A's 

expertise in developing pollution control regulations. However, EPA expertise on the 

control of AOX discharges is already available after EPA's issuance, in March, of a new 

permit to a bleached kraft pulp mill in Idaho. The limit that BP A developed for the 

Potlatch mill is identical to the limits that the Commission approved for Oregon. 

Had it not been for the Washington Legislature's override of its Department of 

Ecology, the entire Northwest would be in harmony with the limit EPA crafted. 

6 The mills hold up the consent decree between the Department and the Pope and Talbot 
mill as an example that this Commission should follow. What they fail to mention is that the consent decree 
requires Pope and Talbot to install the technology that the mills seek to avoid by their petition. In the 
Matter of· Pope & Talbot. Inc. Order on Consent (November 7, 1990). 

7 See Appendix B. Letter of May 12, 1992, from Joe Wheeler, Jr., Division Manager, 
Louisiana-Pacific Corporation, Western Division, to Martha Prothro, Assistant Administrator for Water, 
Office of Water, U.S. Environmental Protection Agency. 
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Second, the mills argue that delay is warranted because EPA may set a more 

lenient limit for AOX discharges. They imply that Oregon mills may be subject to a 

stricter limit than others. However, EPA itself has determined that pollution control 

technology for AOX discharges has advanced so rapidly that even the 1.5 kg 

AOX/ ADMf limit is outdated, foreshadowing only stricter federal standards for AOX 

discharges8• As the mills' evidence proves, current technology is capable of achieving 

0.6 kg AOX/ADMT. There is no basis for asserting that EPA will adopt, in 1995, an 

AOX limit that is more lenient than the one it has already adopted for the Potlatch mill. 

Third, the mills argue that the delay is warranted so that the Commission may use 

an alternative parameter to AOX that EPA may develop. The mills contend that the 

current AOX parameter may not be an accurate indicator of the environmental harm 

that AOX discharges cause. However, AOX discharges must be regulated regardless of 

whether they cause environmental harm. Further, without the AOX parameter, 

regulators would be forced into placing limits on each individual compound in an AOX 

discharge. Such limits would be far more costly to develop and to monitor. EPA used 

the AOX parameter in Idaho. The mills themselves propose using the AOX parameter 

in replacing the limit with a goal. These actions further support the validity of the AOX 

B "In a recent report by McCubbin he relates that . . . 'Organochlorine discharges from pulp 
mills were not widely recognized as a problem until 1988, and it is only since then that widespread laboratory 
research and industrial scale experimentation has been undertaken in AOX control technology. [I]n 1988, .. 
. we visualized that about five years development would be required for the technology to control AOX 
discharges to under 1.5 kg/ton pulp. The fact that this is now laughably outdated ... demonstrates the rapid 
development in knowledge in this field.' The changes referenced by Mccubbin result now in the achievement 
of AOX levels for softwood kraft pulp in the range of 0.5 kg/ton of production." (emphasis added) 
Response to Comments NPDES Permit No. ID-000116-3 Potlatch Corporation, U.S. E.P A. Region 10, 
March 6, 1992. 
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parameter. 

IV. OXYGEN DELIGNIFICATION IS DESIRABLE 

A clear benefit of the 1.5 kg AOX/ ADMT limit is that the mills may adopt 

oxygen delignification. This technology can help the mills eliminate AOX discharges 

altogether9 and provide other long-term environmental and economic benefits. 

The EPA has found that oxygen delignification: 1) achieves greater reductions in 

the discharge of AOX, in combination with chlorine dioxide substitution, than chlorine 

dioxide substitution alone;10 2) can allow mills to eliminate the use of chlorine 

containing bleaches, thereby eliminating AOX discharges altogether;11 and 3) reduces 

the discharge of other pollutants, including biochemical oxygen demand, by 50%12
• 

Further, according to Canadian experts, oxygen delignification reduces operating costs by 

about $12 for every ton of pulp produced.13 

The mills portray oxygen delignification as new and unproven. In fact, the use of 

oxygen delignification by bleached kraft pulp mills is widespread. At least nineteen 

9 The elimination of pollutant discharges is the primary goal of the Clean Water act. "It is 
the national goal that the discharge of pollutants into navigable waters be eliminated." CWA § 101(a)(1), 33 
U.S.C. § 1251(a)(1). 

10 See Appendix C, pages 1-2. Summary of Technologies for the Control and Reduction of 
Chlorinated Organics from the Bleached Chemical Pulping Subcategories of the Pulp and Paper Industries at 
25-26. 

11 See Appendix C, page 4. Id. at 28. Moreover, by achieving chlorine-free bleaching of pulp, 
the mills will profit from supplyiog a growing public demand for chlorine-free bleached paper. 

12 See Appendix C, page 1. Id. at 25. 

13 J. Hocking, (1991) Regulation of Discharge of Organochlorines from Pulp Mills in Canada 
ENVIRONMENTAL MANAGEMENT 15;195-204 at 197. 
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bleached kraft pulp mills in the United States have already installed oxygen 

delignification.14 

V. THE CLEAN WATER ACT REQUIRES A LIMIT ON AOX DISCHARGES. 

A. The Clean Water Act requires limits on AOX discharges even prior 
to BP A action. 

Under the Clean Water Act, this Commission must insure that polluters 

discharging AOX discharge no more than those plants using the "Best Available 

Technology Economically Achievable" (BAT) - even if the BP A has not yet promulgated 

guidelines for use nationally.15 This interpretation of the Clean Water Act is strongly 

supported by case law and EPA statements. According to the United States Court of 

Appeals for the District of Columbia Circuit: 

"States issuing permits pursuant to the [CWA] stand in the shoes of the agency, 
and thus must similarly pay heed to [CWA § 301(b)'s] technology-based standards 
when exercising their [Best Professional Judgment]. . .. States are required to 
compel adherence to the Act's technology-based standards regardless of whether 
EPA has specified their content .... " (emphasis added). NRDC v. EPA, 859 
F.2d 156, _ (D.C. Cir. 1988). 

According to Region 10 of the BP A: 

See Appendix C, pages 5-6. U.S. EPA (1990) Summary of Technologies for the Control 
and Reduction of Chlorinated Organics from the Bleached Chemical Pulping Subcategories of the Pulp and 
Paper Industries. at 29-30. 

15 States may only issue NPDES permits which meet (A) all applicable requirements of the 
Clean Water Act or (B) (prior to necessary EPA action) other "conditions" the state "determines are 
necessary to carry out the provisions" of the Clean Water Act. CWA § 402(a)(l), 33 U.S.C. § 1342(a)(l). 
One provision requires the EPA to develop effluent limitation guidelines for "non-conventional" pollutants, 
that represent the amount of pollution reduction achieved by plants using the "best available technology 
economically achievable" (BAT). CWA § 301(b)(2)(F), 33 U.S.C § 1311(b)(2)(F). AOX falls under the 
subparagraph (F) group of non-conventional pollutants. However, EPA has not yet developed effluent 
limitation guidelines for AOX for bleached kraft pulp mills. Therefore, under CWA § 402(a)(l), 33 U.S.C. § 
1342(a)(l), Oregon itself must determine what limits for the mills' discharge of AOX represent BAT. 

NCAP/CRU'S OPPOSITION TO THE PETITIONS FOR RECONSIDERATION, - 8 



''Under 40 CFR 122.44(a), limits must be included in permits based on: effluent 
limitations and standards promulgated under 301 of the CWA ... on case-by-case 
effluent limitations determined under section 402(a)(1) of the CW& or on a 
combination of the two ... " (emphasis added) Response to Comments NPDES 
Permit No. ID-000116-3 Potlatch Corporation, U.S. E.P.A Region 10, March 6, 
1992. 

NCAP /CRU believes that the statement "Oregon is not required to impose BAT 

limits on the discharge of organochlorines," (Final Order at 14) is erroneous, and does 

not reflect the decision made by the Commission at its March 12, 1992, meeting. 

B. Environmental harm is irrelevant to the requirement for a limit on AOX 
discharges. 

A technology-based limit is required regardless of the environmental effects of the 

discharge; arguments presented by the mills that no harm has been proved as a result of 

their discharges are simply irrelevant.16 

Congress, in enacting the Clean Water Act, understood how difficult it is to 

scientifically prove that a particular pollutant causes harm. A requirement that harm be 

shown before a pollutant was regulated would often result in regulation coming far too 

late. Thus, to achieve the Clean Water Act's primary objective, "to restore and maintain 

the chemical, physical, and biological integrity of the Nation's waters," Congress required 

pollution regulation even in the absence of harm. Accordingly, regulators are to act as if 

any pollutant discharge causes harm. 

16 The mill's discharges into the Lower Columbia River have a probable, if not proven, severe 
adverse effect on water quality, human health, and wildlife. The amount of the mills' discharges into the 
Lower Columbia River is immense. As of 1990, the mills discharged nearly 60 million pounds per year of 
organochlorine compounds. This discharge consists of a mixture of between 300-1000 different chemicals, 
many of which are known or suspected human carcinogens. 
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C. The numerical limit cannot be replaced with an unenforceable "goal." 

Under the Clean Water Act, discharge limits in NPDES permits granted by states 

must be enforceable. BP A can approve only those State permit programs that have 

adequate authority "to abate violations of the permit or the permit program, including 

civil and criminal penalties and other means of enforcement." CWA § 402(b)(7). If the 

limit is replaced by a goal, the mills would be subject to no enforcement action 

whatsoever for failing to reduce their AOX discharges by any amount. 

In addition, discharge limits in NPDES permits must be numerical. "All 

pollutants limited in permits shall contain limitations ... expressed in terms of mass ... 

. " 40 C.F.R. § 122.45(£). Merely requiring the mills to install a technology of their own 

choosing, as the mills propose, is not a limitation expressed in terms of mass. Permit 

limits must be objective, numerical targets for polluters to meet, to which appropriate 

technology must then be applied. 

VI. CONCLUSION 

NCAP /CRU request that this Commission deny the mills' requests for 

reconsideration or rehearing of the enforceable pollution controls that the Commission 

adopted in March. Nothing has changed since then that warrants abandoning Oregon's 

stance on harmful AOX discharges. In fact, new evidence and recent actions by other 

Northwest jurisdictions favor tightening controls on AOX discharges with an eye toward 

eliminating them through use of non-chlorine bleaches by the year 2000. 
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Signed this 15th day of July, 1992 

AP/CRU 

lffkvt;l ~~1v\,. 
Mark Chernaik 
Legal Intern 

<' ,/°"'\ 
µ.) l c::..--~ <>--.. 

J?_9.vi E. Evans 
Legal Intern 
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Province of 
British Columbia NEWS RELEASE 

Ministry of Environment, Lands and Parks For Immediate Release 

1992:ELP95 June 12, 1992 

GOVERNMENT CONFlRMS NEW PULP MllL EFFLUENTST.ANDARDS 

VICTORIA- Environment Minister John Cashore con.firmed today tb.at the new 
AOX {chlorinated organic compounds) effluent standards will come into force on 
July 1, 1992. 

In January, the government required all mills to submit plans, by June 30, 
1992, to reduce AOX produced in the bleaching process to less than 1.5 kilograms 
per air-dried tonne by 1995, and to virtually eliminate AOX by the year 2002. These 
standards will be proclaimed on July l. 

Subsequent to the January announcement, a consultation process was 
initiated with key stakeholder groups, including industry and environmental 
organizations, to focus on the plans to be developed by industry. 

"This consultation process has not been as productive as I'd hoped: said 
Cashore. "\Ve need to work closely with all interested parties to find solutions for 
some very difficult problems. We are listening to the concerns expressed on all 
sides, but at the same time, we are standing firm in our commitment to the 
standards we established earlier this year." 

BC Environment expect.s to receive the plans from each mill by the end of 
June. To help meet this challenge, the pulp mills have com.missioned Paprlcan, 
the research and technology arm of the Canadian Pulp and Paper Association, to 
develop a review of current and proposed technology to eliminate AOX from the 
bleaching process. 

"The government remains com.ro.itted to a multi-stakeholder process to 
reyiew all pulp mill plans and technological report.s, and to maintain an ongoing 
monitoring and advisory role," Casbore said. 

(more) 
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·G<:>veroment Working with Industry-12 

"We recognize that because of evolving technology, the plans submitted this 
month to meet the 2002 goal will need to be refined as the process continues: said 
Cashore. "There is still a great deal of research to be done on the technological 
aspects of AOX reduction. It will be an ongoing process until we achieve our final 
goals." 

Cashore also annou.uced that a study is being i.Ilitiated to detern:llne: 

• the potential costs involved for representative mills to meet the 
standards; 

• the estimated operating costs after converting to new technology; 
• key factors affecting B.C.'s kraft pulp industry, such as fibre supply, 

foreign exchange rates and markets; and 
• how B.C.'s AOX standards compare with key pulp-exporting countries. 

The study ·will be carried out over the month of J\llle, with results to be 
made public later this summer. along v.'ith all mill plans and technological 
reports. 

"We are still a long way from agreement," Cashore said. "Throughout the 
process. we are committed to in-depth consultation on this study with key 
stakeholders. 

"I would also like to thank all those who participated in the consultations to 
date, and congratulate industry for their hard work on this issue. I would like to 
point out that many of the mills have already made great progress towards 
improving their efiluents. With continued effort by all parties, our goals will be 
achieved." 

- 30-

Contact 

Jon O'Riordan 387-9877 
Assistant Deputy Minister 
Environmental Protection Division 
Ministry of Environment. Lands and Parks 
Victoria, B.C. 
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Letter of May 12, 1992 
From Joe Wheeler, Jr. 

Western Division Manager 
Louisiana-Pacific Corporation 

To Martha Prothro 
Assistant Administrator for Water 

Office of Water 
United States Environmental Protection Agency 
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P.O. Box 158, LP Drive 

Samoa (Humboldt County}, California 95564 

707 1443-7511 

May 12, 1992 

Martha Prothro 
Assistant Administrator for Water 
Office of Water 
U.S. Environmental Protection Agency 
401 ''M'' str~~t~ s_w_ 
Washington, D.C. 20460 

and 

Harry Seraydarian 
Director, Water Management Division 
U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

Re: Proposal for Pollution Prevention by the Elimination 
of Chlorine Bleaching at the Louisiana-Pacific 
Corporation Pulp Mill in Samoa, California 

Dear Ms. Prothro and Mr. Seraydarian: 

As requested by Mark Luttner, the Director of 
EPA's Pulp and Paper Cluster, enclosed please find the 
Propo$al for Pollution Prevention by the E1iminotic11 u£ 
Chlorine Bleaching at the Louisiana-Pacific Corporation 
("L-P") Pulp Mill in Samoa, California. To L-P's knowl
edge, the Samoa Pulp Mill would be the-first pulp mill in 
the United States to produce market kraft bleached pulp 
continuously without any chlorine chemistry. 

The production of absolutely chlorine-free 
("ACF") pulp would eliminate the discharge of chlorinated 
dioxins and furans., Absorbable Organic Halides ( "AOX") , 
chloroform, and other chlorinated organic contaminants. 
In combination with the project for steam stripping of 
the condensates, which is already underway at the Samoa 

J'.'IN H!OO 66/91/LO 
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Ms. Martha Prothro 
Kr. Harry Seraydarian 
Hay 12, 1992 
Page TWo of Three 

mill, converting to ACF pulp also will significantly 
reduce the characteristics of the effluent that adversely 
affect recreational users, particularly effluent color 
and odor. 

L-P's proposal describes the process changes 
necessary to produce ACF pulp and provides specific 
information on the environmental benefits that would 
result from the elimination of chlorine. This proposal 
also identifies the regulatory issues that L-P would like 
to discuss with the U.S. Environmental Protection Agency 
that relate to the significant process changes which will 
be involved in the production of ACF pulp. 

L-P is prepared to commit to the total elimina
tion of chlorine at the Samoa mill, even though the 
market for ACF pulp is not established. However, L-P 
will need to identify and develop new marketing opportu
nities for ACF pulp and to work with its existing custom
ers who have come to rely on the Samoa mill as a depend
able supplier of chlorine-bleached pulp. Once the neces
sary process changes are completed, L-P proposes to fully 
implement ACF pulp production within three years. Prior 
to that time, L-P would progressively increase the level 
of ACF pulp production as dictated by market conditions. 

L-P looks forward to discussing this proposal 
with the Pulp and Paper Cluster, Region IX, and others at 
EPA. The production of ACF pulp at the Samoa mill offers 
a unique opportunity to further the shared goals of EPA 
and L-P to prevent pollution and eliminate the discharge 
of dioxin and other toxic po~lutants through the imple
mentation of an innovative technology. The opportunity 
to eliminate totally the use of chlorine in a United 
States pulp mill will depend, in large part, on a posi
tive and proactive response from EPA. 

Please call me if you have questions concerning 
'. , L p Is 1 proposa . . ~ 

ery Trnly6+0 
. !tvf:~~ 
oe {(. Wheeler, yr. 

fivision Managej 

Jww;yb 

:>1!N 
z~:oo Z619TILO 
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Ms. Martha Prothro 
Mr. Harry Seraydarian 
May 12, 1992 
Page Three of Three 

Enclosure 

cc: William Reilly, EPA Administrator 
Henry Habicht, EPA Deputy Administrator 
Mark Luttner, Special Assistant to the 

Assistant Administrator for Water 
Daniel McGovern, EPA Region IX, 

Regional Administrator 
John Wise, EPA Region IX, Deputy 

Regional Administrator 
Benjamin Kor, Executive Officer, California 

Regional Water Quality Control Board, 
North Coast Region 

Bob Klotz, Esq., Department of Justice 

, 
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SUMMARY OF TECHNOLOGIES 
FOR1HECONTROLAND 

REDUCTION OF CHLORINATED ORGANICS 
FROM TIIE BLEACHED CHEMICAL PULPING 

SUBCATEGORIES OF 1HE 
PULP AND PAPER INDUSlRY 

April 27, 1990 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Office of Water Regulations and Standards 
Office of Water Enforcement and Permits 

401 M Street S.W. 
Washington, D.C. 20460 
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OXYGEN DELIGNIFICATION 

Tecbnolory Descrjntjon: 

Oxygen delignification (OD), also referred to as oxygen bleaching, developed into a commercially feasible process in 

the late 1960s and early 1970s. The first installation of OD was in South Africa, however, until recently, the 

majority of installations have been in Sweden where oxygen delignification has been utilized as an economical 

alternative to secondary treatment, and in Japan, where oxygen costs are low. Oxygen delignification is a pulp 

treatment stage following final brownstock washing, but prior to bleaching with chlorine or chlorine derivatives. In 

the process, brownstock pulp is treated. with oxygen under pressure in an alkaline environment to remove additional 

lignin and to alter other color producing material. Although oxygen delignification systems are often co-located with 

bleacheries, they are chemically linked to the digestion process in that washwaters from OD stages are returned to the 

chemical recovery system along with waste cooking liquor for recovery of inorganic chemicals and heat value from 

the organic load removed from the pulp. This removal of organic load accomplished in OD reduces the downstream 

chemical requirements for pulp bleaching, and attendant formation of chlorinated organics.22 

Oxygen delignification was originally developed as a high consistency (25-28%) process, however with the 

development of the high shear mixer, medium consistency (10-12%) operation became feasible.8 Consistency 

selection is dependent on capital cost, the degree of delignification and steam, alkali and power consumption. High 

consistency systems are slightly higher in cost than medium consistency systems due to the need for a pulp press 

prior to the reactor. 8 Delignification in the two systems is comparable with the high consistency systems running 

in the range of 45-50% as compared to medium consistency systems which run in the range of 40-45%. 8 Stearn and 

alkali consumption are higher in the medium consistency systems whereas power consumption is higher in high 

consistency systems.8 

OD is compatible with other new technologies aimed at reducing bleach plant effluents and OD bleached pulps are 

reported to be equal or superior to conventionally bleached pulps with respect to tear strength, brightness stability, 

pitch removal, beating energy and cleanliness. •.75 Because approximately one-half of the original residual lignin is 

removed during the oxygen stage, the number of subsequent conventional bleaching stages may be reduced. It is 

·. now well-established commercially that for bleached softwood kraft pulp, a four-stage sequence such as C/DEIID 

following oxygen delignification is sufficient to attain 90+ GE brightness, and that a three-stage sequence such as 

CED is adequate to achieve an 85 to 90 GE brightness level.75 

Effectiveness; 

The environmental benefits associated with OD have been documented in many publications. These benefits accrue 

from two facts. The first is that by reducing the amount of lignin carried forward with the pulp, levels of BOD, 

COD and color are reduced in the effluent discharged. This reduction has been reported to be 40-55% for BOD, 45-

55% for COD and 60-75% for color. 8 Secondly an oxygen delignification stage placed ahead of chlorination reduces 
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the amount of chlorine conventionally required by about 50% and reduces the amount of chlorine dioxide required for 

a given brightness, resulting in a reduction in the amount of chlorinated organics discharges.38.57 A review of Table 

V-1 presented earlier shows that OD reduces AOX levels from 7.9 kg/ADMT to 4.7 kg/ADMT (41% reduction).121 

Another study shows that TOCl formation from a kraft softwood pulp bleach plant was reduced from 5 to 5.5 

kg/metric ton of pulp to 2.5 to 3.5 kg/metric ton of pulp (35-50%).58 A thinl study reported a reduction in total 

organic chloride from 5.4 kg /ton of pulp using a D(30)/C(70)EDED sequence to 0.7 kg /ton of pulp using a 

ODEoD sequence, for bleaching softwood Kraft pulp.61 

Use of OD systems has not completely eliminated formation of 2378-TCDD and 2378-TCDF, but at three U.S. 

mills using OD systems levels found tend to be in the lower range of values encountered at U.S. mills. COD and 

CDF data from three mills with oxygen delignification are provided in Table V-4. The COD and CDF levels for 

mosi of the effluenls and pulp sampled were below the detection level. 

Additional data related to oxygen delignification in combination with other processes such as chlorine dioxide 

substitution will be presented in subsequent sections. 

Installations; 

According to a recent article, oxygen delignification systems corresponding to approximately one third of the world 

bleached kraft pulp production have now been sold.196 The first OD installation was started up at the SAPPI mill in 

South Africa in 1970. Since that date, the world's annual production capacity has steadily increased. A November 

1987 TAPP! Journal article reported that since 1970, there have been 44 oxygen delignification process startups with 

a 1988 anticipated annual production capacity in excess of 10 million metric tons per year. 8 The same article broke 

down the production as of that date as 92% kraft, 60% softwood, 60% high consistency, 50% in Scandinavia and 

Europe, 20% in North America and 20% in Japan.8 To illu~.trate the extant to which OD has been implemented in 

. Sweden, production and process data are presented in Table V-5. From this table it can be seen that at the present . ' 

date 86% of Swedish permitted bleached kraft production is subjected to oxygen delignification and that by the end of 

1990 it will be 88%. 

Those facilities that are presently planned, under construction or in operation are presented in Table V-6. A review 

of this listing shows that the 1990 anticipated annual production capacity will be in excess of 14 million metric tons 

per year, that the majority of production is still kraft sort wood, the majority of new installations are in Nortlt 

America and that since about 1984, the vast majority of installations are based on medium consistency. 

Implementation; 

Compatibility Withflmpact on Pulp and Other Processes 

Several authors have compared conventional bleaching processes with a process having an oxygen delignification 

stage. Impacts on pulp and processes presented in the literature include those related to the recovery system, 

chemical make up and usage, product quality, process control and compatibility. Routing the wash water from the 
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TABLE V-4 

DIOXIN/FURAN DATA FOR THREE 
BLEACHED KRAFT MILLS WITH OXYGEN DELIGNIFICATION101 

MILL 1 M1LL2 MU I 3 

WOOD TYPE (LINE 1) SWD SWD HWD 
(LINE 2) HWD HWD 

OXYGEN DELIGNIFICATION (LINE 1) YES YES NO 
(LINE2) YES YES 

DIOXINS & FURANS 
BLEACHED PULP (LINE I) 

2378-TCDD, ng/l ND(l.5) ND(0.8) ND(0.4) 
2378-TCDF, ng/l NQ(l4) 2.11 2.71 

BLEACHED PULP (LINE 2) 
2378-TCDD, ng/l ND(l.O) ND(0.7) 
2378-TCDF, ng/l ND(l.2) ND(0.6) 

Eo FILTRATE (LINE 1) 
2378-TCDD, pg/I ND(8) 102 ND(S) 
23 78-TCDF, pg/I ND(l3) 114 95 

Eo FILTRATE (LINE 2) 
2378-TCDD, pg/I ND(3) ND(S) 
2378-TCDF, pg/I ND(3) 42 

WASTEWATER INFLUENT 
2378-TCDD, pg/I ND(8) ND(4) ND(3) 
2378-TCDF, pg/I ND(8) NQ(7) ND(4) 

FINAL EFFLUENT 
2378-TCDD, pg/I ND(IO) NQ(2) ND(8) 
2378-TCDF, pg/I ND(IO) ND(l2) ND(8) 

oxygen delignification process to the recovery syslem increases the solids load to the chemical recovery furnace, 

typically by 3-5% and up lo 10% if existing brownstock washing is not efficient. 8•31•75 Although recovery of these 

dissolved solids and lignin contribute to steam generation, the capability of existing recovery furnaces to accept the 

additional solids loading is uncertain. Possible solutions for those cases where recovery furnaces could not accept 

additional solids loading would be through the use of anthraquinone and/or polysulfide pulping which is covered in 

more detail in subsequent sections of this report. 158 Installation of an oxygen stage into an existing conventional 

syslem would require caustic for the oxygen stage which is usually met through use of oxidized white liquor. This 

results in an increased load on the causticizing plant and lime kiln on the order of 3-5% and increasing evaporation 
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steam requirements on the order of 0-4% for high consistency and 4-10% for medium consistency oxygen 

bleaching;S.57 While the oxygen delignification process requires a source of caustic, chemical usage (primarily 

chlorine and caustic) across the.entire facility would be reduced.' Oxygen bleaching has a superior ability to decrease 

shive content and the oxygen bleaching stage is less sensitive (than conventional stages) to kappa number changes in 

the incoming pulp allowing the .control of kappa number within narrow limits. 75 Oxygen bleaching is compatible 

with other chlorine-free bleaching processes being developed.75 

TABLE V-5 

EXTENDED DELIGNIFICATION, OXYGEN DELIGNIFICATION 
AND BIOLOGICAL WASTEWATER TREATMENT AT 

SWEDISH BLEACHED KRAFT PULP MILLS11' 

MAXIMUM ALLOWED PRODUCTION, 1000 METRIC TONS/YEAR 
EXTEN. OXYGEN BIO. ED+oD 

MILT,! .O!:ATIQN TOTAL SOFIWQQD HARDWQQD QELIQ, DELI{!, TREAI, +BIQ. 

AspaBruk 115 115 115 

Gruvon 310 210 JOO 310 310 

Hus um 690 345 345 690 

lggesund' 325 217 108 325 217 325 217 

Karlsborg 290 290 290 290 

Korsnas 325 244 81 325 325 325 325 
· Monsteras 350 175 175 350 350 

Morrum 375 150 225 375 

Norrsundet 252 252 252 

Skoghall I IO 110 110 

Skutskar 500 360 140 360 

Skarblacka 150 b b 150 150 

Vallvik 220 220 220 

Varn 300 300 300 300 

Ostrand 322 232 90 322 

TOTALS 4,634 1,240 3,986 1,860 542 

% 100 27 86 40 12 

• Oxygen delignification on both lines to be operational in 1990 . 

b No decision regarding production split between softwood and hardwood . 
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I 
WORLDWIDE OXYGEN DELIGNIFICATION REFERENCE LISTI 

CONS IS- BIBACH SfARf 
COMPANY LOCATION COUNfRY ADMT/D WOOD IBNCY S!lQUENQl D£m 

I KRAFT 

Alberta Pacific Athabasca, ALB Canada 1400 SWD/HWD Med. 1992 

I 
ASS! Karlsborg Karlsborg Sweden 1025 SWD Med 1990b 
Billerud AB Gruvon Sweden 500 SWD High OCJDEDED 1972 
Bowaters-Southern Calhoun, TN USA 1180 SWD/HWD Med. OC/DEoD 1990 
Canadian Forest Products Pr. George, BC Canada Med. 

I Celgar Pulp Company Castelgar, BC. Canada 1320 1992 
Cellulose d'Aquitaine St-Gaudens France 500 HWD High OCEDED 1973 
Cellulose des Ardenncs Rouvroy Belgium 520 HWD Med. 1985 
CELPAG Ribeirau Preto Brazil 500 High OC/DEoD 1979 

I Celulosa Arauoo Arau co Chile 750 Med. 1989b 
Celulosa del Pacifico SA Mininco Chile 1050 Med. 1989b 
Champion ·International Canton, NC USA 1600 SWD Med. 1992 

I 
Champion International Coortland, AL USA 1150 SWD/HWD Med. 1991 
Champion International Hinton, ALB Canada 1300 SWD Med. 1987 
Champion International Pensacola, FL USA 560 SWD Med. OC/DEoD 1987 
Champion International Pensacola, FL USA 730 HWD Med. OC/DEoD 1986 

I Champion International Quinnesec, MI USA 1150 Med. 1990 
Chesapeake West Point, VA USA 550 HWD High C/DOD 1972 
Chuetsu Pulp Ind. Co., LTD Sendai Japan 550 HWD/SWD Med. OCHpHEpD 1986 

I 
Chung Hwa Pulp Corp. 1-Iualien Hsien Taiwan 445 Med. 1987 
Chung Hwa Pulp Corp. Hualien Hsien Taiwan 445 Med. 1987 
Consolidated Paper Wisc. Rapids, WI USA 450 HWD Med. OC/DEoD 1980 

'1· 

Daishowa Shiraoi Japan 550 HWD High OCEIID 1975 

I Daishowa Shiraoi Japan 400 HWD Med. 1986 
Daishowa Suzukawa Japan 620 HWD Med. 1986 

&~ Daishowa Peace River, ALB Canada 960 SWD Med. 1990 
Eddy Forest Producl' Espanola, ONT Canada 500 SWD High OC/DEoHD 1977 

I Eddy Forest Products Espanola, ONT Canada 500 HWD High OC/DEHD 1980 
Empresa Nacional deCelulosas fluelva Spain 965 HWD Med. OC/DEoD 

"". Fiskeby AB Skarblacka Sweden 510 HWD/SWD Med. 1986 

I 
Hokuetsu Paper Niigata Japan 480 HWD Med. OCEIID 1986 
Hokuetsu Paper Niigata Japan 600 HWD Med. 1988b 
Howe Sound P.& P .. LTD Port Mellon, BC Canada 1000 SWD Med. 1990 fi' . lggesunds Bruk AB Iggesund Sweden 900 HWD/SWD Med. OD/CEopDEpD 1990 , lntem_ational Paper Company Texarkana, TX USA 
James River-Marathon, LID Marathon, ONT Canada Med. 
Jujo-Paper Kushiro Japan 600 SWD High OH 1975 
Jujo Paper Yatsushiro Japan 550 HWD Med. 1989 
KemiOY Kc mi Finland 1055 Med. 1989b 
Kishu Paper Shiraoi Japan 530 HWD Med. OCEIID 1987 
Korsnas AB Gav le Sweden 1050 HWD/SWD Med. OC/DEoDD 1987 
Korsnas AB Marmaverken Sweden 100 Med. 1983 
Louisiana-Pacific Corp. Eureka, CA USA 680 SWD Med. OC/DEoDED 1989 
f\1itsubishi Hachinohe Japan 1100 HWD Med. 1988b 
Mitsubishi Shirakawa Japan 300 HWD Med. 1986 
MoDoCell AB Hus um Sweden 1000 SWD High OCJDEDIID 1977 
Munksjo AB Asp a Sweden 380 SWD High OCJDEDED 1973 
NCB Vallvik Vallvik Sweden 600 SWD High QCJDEDED 1978 
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I 
I TABLE V-6 (CON'T) 

WORLDWIDE OXYGEN DELIGNIFICATION REFERENCE LIST8 

I CONS IS- BLEACH STARI' 
COMPANY WC;\TION COUNTRY ADMf/O WOOD :rnt:!QX SEQUENCE PAW 

I New Zealand Forest Prods. Kinleith New Zealand 750 Med. 1989b 
Norrsundet Broks All Norrsundet Sweden 1000 HWD/SWD High OC/DEoOd 1983 
Oji Paper Ebetsu Japan 650 HWD/SWD Med. 00/1'.:EIID 1986 

I Oji Paper Tumakomai Japan 550 SWD Med. 00 1985 
OYSchauman Jakobstad Finland 900 SWD Med. 1987 
Polser Zellstoff Pols Austria 630 SWD Med. 00,CEDED 1984 
Pope & Talbot Pulp Co. Halsey, OR. USA SWD 
Port Westward Pulp Pt. Westward, OR USA 750 SWD Med. OC/DEoOO 
Potlatch Corporation Lewiston, ID USA 1000 SWD High OC/DEoO 1991 
Procter & Gamble Oglethorpe, GA USA 1000 SWD High 00/CEoO 1980 
Proctor & Gamble Gr. Prairie, ALB Canada Med. 1991 
PT Indah Kiat Pulp & Paper Perawang Indonesia 525 Med. 1988b 
Repap Manitoba Inc. The Pas, MAN Canada 1200 Med. 
Sanyo-Kokosaku Pulp Co. lwakuni Japan 450 HWD Med. 1988b 
Sappi Enstra S. Africa 200 SWD High ODED 1970 
Sappi Ens tr a S. Africa 500 HWD High ODED 1978 
Sappi Ngodwana S. Africa 575 SWD High OOi\'.:ED 1985 
SCA Pulp AB Ostrand Sweden 1000 HWD/SWD High OC/DEDED 1980 
Simpson Paper Company Fairhaven, CA USA 600 SWD Med. 1989 
Sodra Skogsagarna All Monsteras Sweden 1000 HWD/SWD High OC/DEDED 1981 
Sodra Skogsagarna All Morrum Sweden 420 SWD Med. 1989 
Sodra Skogsagarna AB Morrum Sweden 700 HWD Med. 1989 
Sodra Skogsagarna All Varobacka Sweden 950 SWD Med. 1985 

f Stora Cell AB Skutskaer Sweden 650 SWD High OCIDEDED 1977 

l Stora Cell All Skutskaer Sweden 650 SWD High OCIDEDED 1978 
Suzano de Papel e Celulose Suzano Brazil 1365 HWD Med. 1989 
Thio Seishi Paper 1'1ishima Japan 525 SWD Med. OCEIIDO 1986 .~ 
Tu.io Seishi Paper Mishima Japan 665 HWD Med 00/CEoHEO 1984 r: 

Union Camp Cotporation Eao;tover, SC USA 650 HWD/SWD High OC/DED 1984 1 
Union Camp Corporation Eastover, SC USA 1100 Med. 1989b ! 
Union Camp Corporation Franklin, VA USA 800 HWD High OC/DED 1981 i 
Ust llirnsk Ust Jlimsk USSR 800 SWD High 00,cEHDED 1979 ' i V /0 Prommash Svetogorsk USSR 455 HWD Med. OOEDED 1985 ii 
Weyerhaeuser Compai1y Columbus, MS USA 1200 Med. OC/DEoOO 1990 

•.li Willamette Industries Bennettsville, SC USA 760 SWDJHWD Med. OC/DEoO 1990 
Xin Hua Paper Mill Shanghai China 75 Straw Med. 1988b ,fi. 

ii Zaklady Celulozowo Kwidzyn Poland 600 SWD High OC/DEHD 1978 \;" 

! 
SULFITE l! 

' 
Bayrische Zellstoff Kclhcim FRO 160 SWD High OEDH 1979 iill 
Flantbeau Paper Park Falls, WI USA 200 HWD Med. 00 1987 

. ,.~. 
;P,1 

Hannoversche Papierfabriken Alfcld-Gronau FRO 250 SWD Med. OCEH 1986 ;Ii Hunsfos Hunsfos Norway 130 HWD/SWD High OCEHH 1979 
Industrias F0restales SA Nac-imento Chile 750 Med. 1989b '. 

PWAWaldhof Mannheim FRO 185 SWD Med. POsPOaHH 1986 i j, 

Rauma-Repola Rawna Finland 450 SWD Med. OCEDH 1983 \'': 
11-

Severomoravske Celulozky NP Paskov Czech. 660 SWD High 1984 \•' 

Tofte Industrier Tofte Norway 700 SWD Med. 1983 l Weyerhaeuser Company Cosmopolis, WA USA 400 HWD/SWD Med. 1990 
! ; 
i 

I 
i'l 
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TABLE V-6 (CON'T) 

WORLDWIDE OXYGEN DELIGNIFICATION REFERENCE LIST8 

COMPANY 

Korsnas AB 
M. Peterson & Son 

UX::ATION 

Gav le 
Moss 

• 8, 116, 123, 137, 155, 157 
b Orderdate 

Availability 

COUNfRY ADMflQ 

S£EClAI.1Il: 
Sweden 100 
Norway 150 

CON SIS- BLEACH 
WOOD TENCY ~OOUENQ!l 

HWD/SWD Med. 
SWD Med. 

STARr 
DAm 

1983 
1980 

High consistency oxygen bleaching systems require that most of the equipment be fabricated from stainless steel to 

avoid corrosion. 75 Prices and work schedules could be affected by availability of stainless steel. One reference 

claims that the ~tainless steel resource is very tight and that not even Asian sources, which are used by the industty, 

can meet the demand.4 The majority of recent oxygen bleaching system installations have been medium consistency. 

This trend has been influenced, to some degree, by the limited number of high consistency equipment suppliers in 

certain geographic regions. 8 

Time to Implement 

Implementation time will be highly site specific. Where recovery boiler capacity and space are not limiting factors, 

installation of an OD stage to an existing bleach line can be accomplished in approximately two years. Information 

obtained from a consulting firm related that six months were required for study with 20 months for installation.191 

However, if major recovery system modifications are necess!ll'Y, the implementation time for the total system could 

take up to three years. 

Limitations 

Limitations identified in the literature are as follows: (a) Cellulose degradation. High consistency oxygen 

delignification must be limited to approximately 50% of residual lignin in order to avoid excessive pulp strength 

reduction;78 (b) Brightness. There is less of a margin than conventional CEDED process, in acquiring high 

brightness (90% ISO) without deterioration in pulp strength.61 Brightness of 85-87 ISO can be achieved with short 

sequence bleaching, however, one source reports that for high brightness pulp, 89-90 ISO, that five stages of 

bleaching may be required. 72 Another source reports that a pulp brightness of 90 ISO can be achieved on softwood 

I with OC/DE0D bleaching.57 

I 
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I Costs: 

I 
I 
I 
I 
I 

I 
I 
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The literature contains limited capital cost data for oxygen delignification systems. A large amount of data, 

. however, is available with respect to operational cosl• of OD systems especially as these costs compare to 

conventional bleach systems. 

Capital Costs 

Capital costs for a bleaching sequence including an oxygen stage are reported to cost more than conventional 

sequences, however, for a new mill these costs are offset by reduced capital costs for other processes such as 

brownstock washing, chemical preparation, power boiler and effluent wastewater treatment facilities.57 One literature 

source reported an installed capital c~st of $8.8 million for a 500 ton/day OD system. 73 This cost compares 

favorably to a suppliers estimate of installed capital costs for a new 500 ton per day OD facility of $9-11 million and 

for new IOOO ton per day facility of $14-16 million. 112 A second supplier related that the installed cost for a 1000 

ADMT/day medium consistency OD facility would range from 80,000,000 to I00,000,000 SEK ($13-16 

million).157 Another estimate of instal.led capital costs was obtained from a large consulting firm ranging from 

$13.5 million for a hardwood medium consistency OD system to $19.5 million for a softwood higli consistency OD 

system.191 These costs, based on several installations are for a 600 air dried bleached tons per day facility and include 

both pre and post washing in addition to the oxygen delignification system.19l In comparing system costs, it should 

be pointed out that high consistency systems are more expensive than a similar sized medium consistency system 

due to.need for a pulp press costing in the range of $1-4 million.8 In addition IO these estimated costs, costs for 

three specific facilities are provided in TABLE V- 7. 

TABLE V-7 

OXYGEN DELIGNIFICATION CAPITAL COSTS* 

PRODUCTION, CONS IS- CAPITAL COST, 
COMPANY LQCATIQN ADMf/D TEN CY WlQQ 
Louisiana-Pacific Corporation Samoa, CA 680 Medium 8,000 

Simpson Paper Company Fairhaven, CA 600 Medium 11,500 

Weyerhaeuser Company Cosmopolis, WA 400 Medium 9,000 

• Costs taken from news articles and information provided to EPA by the companies. 

Operating Costs 

Chemical savings associated with oxygen delignification are proportional to lignin reduction. 31 Oxygen is the least 

expensive chemical among the oxidizing agents used for the bleaching of pulps. In addition, the production of 

oxygen requires one eighth the energy to make !he chemically equivalent amount of chlorine.31 
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Several references concur that when compared to a convcntimal sequence, a kraft softwood bleach line containing an 

oxygen delignification stage would consume approximately the same amount of energy (steam and electricity), 

consume less chemicals, and decrease wastewater treatment costs. s. 11 .s1.76 Specifically, one source reported operating 

cost savings of $16/ton of softwood pulp at 90 ISO brightness using high consistency OD and a bleaching sequence 

of OC/DEoD vs. conventional C/DEDED bleaching.57 Another souree reported annual cost savings of $8.55/ton for 

softwood and $3.16/ton for hardwood.191 These figures agree fairly well with a third source which related cast 

savings of $9 an $4/metric ton of softwood and hardwood pulp, respectively. 8 

After depreciating capital cost and incorporating operating and treatment costs savings, one source reports that the 

use of oxygen bleaching in both an exi.sting and a new plant results in a lower cost per ton of pulp.76 Using a 

installed capital cost of $17 million for a 1000 ton/day facility and a operational cost savings of $9/ton results in a 

return on equity of around seven years. 

References: 

3,4,5,8, JO, II, 14, 15, 21,22,23, 29,31,33,36, 38,40,43,49, 55, 56,57,59,60,61,63,64,65,66,69, 

70, 72, 73, 74, 75, 76, 80, 83, 85, 90, 91, 92, 91, 95, 96, 98. 109, 112, 116, 120, 121, 132, 133, 140, 142, 144, 

149, 155, 157, 158, 160, 165, 166, 168, 169, 170, 171, 173, 176, 177, 178, 184, 191, 196, 197 
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3 
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6 
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8 
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10 

11 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the matter of National 
Pollutant Discharge Elimination 
System Waste Discharge Permit 
No. 100715, issued to the City 
of St. Helens on November 14, 
1990, 

and 

In the matter of National 
Pollutant Discharge Elimination 
System Waste Discharge Permit 
No. 100716, issued to James 
River II, Inc., on November 14, 
1990. 

) 
) 
) BOISE CASCADE CORPORATION'S 
) PETITION FOR RECONSIDERATION 
) OR REHEARING 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

12 Boise Cascade Corporation petitions for 

13 reconsideration or rehearing of the Commission's Findings of 

14 Fact and Conclusions of Law and Final Order, dated April 16, 

15 1992 ("Final Order"). Boise Cascade submits that 

16 reconsideration or rehearing is warranted by recent regulatory 

17 developments and by new technical information concerning the 

18 control of discharges of adsorbable organic' halogens ("AOX"). 

19 The specific grounds for reconsideration or rehearing are set 

20 forth below. 

21 

22 I. INTRODUCTION 

23 The Commission determined in its Final Order that it 

24 was not required to impose "best available technology 

25 economically achievable" ("BAT") limits on discharges of AOX 

26 but that it had th~ discretion to do so. (Final Order at 14.) 
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1 In this instance, although the Commission found no evidence 

2 that AOX discharges from Boise Cascade's st. Helens Mill or 

3 from James River II, Inc.•s Wauna Mill were causing instream 

4 toxicity (Final Order at 12), the Commission nonetheless 

5 concluded that the permits should contain AOX limits (Final 

6 Order at 16). 

7 Boise Cascade strongly believes that the evidence 

8 shows that AOX discharges from the st. Helens Mill pose no 

9 environmental threat. Furthermore, Boise Cascade has argued 

10 that BAT AOX effluent limits may not be imposed on the 

11 st. Helens Mill and that there is, in any event, insufficient 

12 evidence in the record to support such limits. Boise Cascade 

13 respectfully adheres to these positions and asks that the 

14 commission reconsider its Final Order. 

15 The principal purpose of this petition, however, is 

16 not to reiterate these positions, with which the Commission is 

17 familiar. 1 Boise Cascade understands the Commission's concern 

18 that discharges of AOX, or at least some of its constituents, 

19 may cause environmental harm. The principal purpose of this 

20 petition is to suggest a solution that will address the 

21 commission's concern without imposing rigid AOX permit limits 

22 

23 1 As a matter of form, and in order to prevent any 
misunderstanding, Boise Cascade wishes to make clear that, by 

24 filing this petition, it does not waive any ground for judicial 
review of the Commission's Final Order, including those aspects 

25 of the Final Order concerning permit limits for TCDD. Of 
course, the adoption of the solution proposed herein would moot 

26 Boise Cascade's AOX arguments. 
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1 that the St. Helens Mill will be able to approach but may not 

2 be able to attain. This solution is supported by recent 

3 regulatory developments and new technical information, which 

4 warrant the Commission's reconsideration or rehearing of this 

5 matter. 

6 

7 II. NEW TECHNICAL INFORMATION 

8 Boise Cascade is in the process of installing, at a 

9 cost of approximately $37 million, a chlorine dioxide generator 
• 

10 · and associated equipment at its St. Helens Mill. This 

11 equipment, which will be installed by July 1, 1993, will enable 

12 Boise Cascade to substitute chlorine dioxide for elemental 

13 chlorine in the mill's first bleaching stage. 

14 Following the hearing in this proceeding, a study of 

15 the effects of full-scale chlorine dioxide substitution at the 

16 Simpson Tacoma Kraft Company's bleached kraft pulp mill at 

17 Tacoma, Washington, was published in the Proceedings of the 

18 1992 TAPPI Environmental Conference (hereinafter the "Simpson 

19 Study"). A copy of this publication is attached as Exhibit A. 

20 The Simpson Study demonstrates the substantial reductions in 

21 discharges of both AOX and dioxins that can be achieved by 

22 substituting chlorine dioxide for elemental chlorine in the 

23 bleaching process. These conclusions of the Simpson study have 

24 been further supported by recent tests of chlorine dioxide 

25 substitution at Boise Cascade's Wallula, Washington, bleached 

26 
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1 kraft mill and by the results of full-scale tests of chlorine 

2 dioxide substitution at other U.S. bleached kraft mills. 

3 These recent studies strongly suggest that the use of 

4 chlorine dioxide substitution will produce substantial 

5 reductions in discharges of both AOX and dioxins from the 

6 st. Helens Mill. Furthermore, these reductions will enable the 

7 mill to approach the AOX permit limit of an annual average of 

8 1. 5 kilograms per air dried metric ton of pulp ( "kg/ADMT") . 

9 But these studies also show that no one can say with 

10 any reasonable certainty what specific level of discharge can 

11 actually be achieved at any given mill until the equipment for 

12 substituting chlorine dioxide is installed and the lengthy 

13 process of fine-tuning the bleaching process to accommodate the 

14 substitution is completed. Each bleached kraft pulp mill, 

15 including the st. Helens Mill, has its own unique equipment, 

16 raw materials, processes, and product markets. While studies 

17 of the degree of AOX and dioxin reduction that can be achieved 

18 at other bleached kraft mills show the efficacy of chlorine 

19 dioxide substitution, the results from these other mills cannot 

20 demonstrate the precise extent to which AOX and dioxin 

21 discharges can be reduced at the st. Helens Mill. 

22 The permit issued for the City of st. Helens 

23 recognizes the difficulty of predicting the precise extent of 

24 the reduction in AOX discharges that the St. Helens Mill will 

25 be able to achieve. The permit attempts to address this 

26 

Page 
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1 permit's AOX limits to be reexamined if the mill installs a 

2 broad range of technologies, including both chlorine dioxide 

3 substitution and oxygen delignif ication, but nonetheless fails 

4 to achieve the limit. 

5 These additional technologies, however, and oxygen 

6 delignification in particular, are each enormously expensive. 

7 Boise Cascade has estimated that oxygen delignification alone 

8 would cost approximately an additional $40 million in capital 

9 expenditures. Yet, it is not clear that using a combination of 

10 these technologies would significantly reduce AOX discharges 

11 beyond the reductions that could be obtained through the use of 

12 chlorine dioxide substitution alone. Moreover, to the extent 

13 that using a combination of these technologies produced any 

14 additional reductions in discharges of AOX, evidence previously 

15 introduced shows that the environmental benefit of any such 

16 additional reduction would be negligible. 

17 Furthermore, because the permit reopener clause 

18 provides that the AOX limits will be reexamined only if the 

19 limits cannot be achieved, Boise Cascade and the City of St. 

20 Helens may be required to violate the permit before any 

21 reexamination results in less stringent permit limits. This 

22 would expose the City and Boise Cascade to fines, citizens' 

23 suits, and criminal penalties. 

24 

25 III. NEW REGULATORY DEVELOPMENTS 

26 
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1 In May 1991, the Washington Department of Ecology 

2 issued permits to Washington's bleached kraft mills that 

3 contained AOX limits of 1.5 kg/ADMT as an annual average. 

4 These AOX limits have recently been invalidated by separate 

5 actions of the Washington Pollution Control Hearings Board 

6 ("PCHB") and the Washington Legislature. 

7 On April 2, 1992, the PCHB unanimously ruled that 

8 Washington's 1.5 kg/ADMT AOX limits lacked a sufficient 

9 evidentiary basis because the limits had not been established 

10 after a case-by-case determination of the ability of each of 

11 the mills to meet the limits, as required by the Clean Water 

12 Act. Accordingly, the PCHB concluded that the AOX limits were 

13 invalid and deleted them from the permits. A copy of the 

14 PCHB's order is attached as Exhibit B. 

15 On March 12, 1992, the Washington Legislature enacted 

16 legislation, which takes effect this June, that addresses 

17 discharges of chlorinated organics from pulp and paper mills. 

18 The legislation has the effect of precluding the Department of 

19 Ecology from issuing permits that limit discharges of AOX from 

20 pulp and paper mills until at least 1995. The purpose of the 

21 

22 

legislation is to allow each of the mills time to conduct 

engineering studies on the cost and feasibility of reducing 

23 discharges of AOX. A copy of the legislation is attached as 

24 Exhibit C. 

25 Thus, if the AOX limits remain in the Oregon permits, 

26 the st. Helens and.Wauna Mills, and perhaps the Potlatch Mill 
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1 in Idaho, will likely be the only pulp and paper mills in the 

2 nation that will be subject to AOX effluent limits for at least 

3 the next several years. Given the enormous cost of controlling 

4 discharges of AOX, the AOX limits will place the Oregon mills 

5 at a competitive disadvantage, not only with respect to mills 

6 in other parts of the country, but also with respect to mills 

7 in Washington. Moreover, given the continuing uncertainty as 

8 to whether there are any adverse health or environmental 

9 effects associated with AOX, this competitive disadvantage may 

10 not be counterbalanced by any environmental benefits. 

11 

12 IY. A PROPOSED SOLUTION 

13 Boise Cascade submits that there is a better solution 

14 to this problem, one that would address both the Commission's 

15 concern that AOX discharges should be substantially and quickly 

16. reduced and Boise Cascade's concern that the AOX limits may not 

17 be achievable at the St. Helens Mill. Boise Cascade proposes 

18 that the permit be revised as follows: 

19 1. Boise Cascade would be required to install equipment 

20 capable of achieving 70 to 100 percent chlorine dioxide 

21 substitution for the first bleaching stage. The installation 

22 

23 

24 

25 

26 
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would be required no later than July 1, 1993. 

2. Upon installation of the chlorine dioxide 

substitution equipment, and to the extent consistent with 

optimizing product quality, Boise Cascade would be required to 

operate the equipment and its bleaching process with the goal 
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1 of reducing AOX discharges from the St. Helens Mill to 

2 1.5 kg/ADMT as an annual average, following secondary 

3 treatment. 

4 3. In addition, upon installation of the chlorine 

5 dioxide substitution equipment, and every six months 

6 thereafter, Boise Cascade would be required to submit to the 

7 Department a report that summarizes the progress toward meeting 

8 the discharge goal specified above, including data on AOX 

9 discharges, the percentage of chlorine dioxide substitution, 

10 and other relevant data. 

11 4. The AOX limits and associated provisions would be 

12 deleted from the City of st. Helens' permit, and the City of 

13 st. Helens would not be required to include an AOX limit in any 

14 pretreatment permit issued to Boise Cascade. AOX monitoring 

15 and reporting requirements would remain. 2 

16 This solution would quickly produce substantial 

17 reductions in AOX, beginning with the installation of the 

18 chlorine dioxide substitution system no later than July 1, 

19 1993. Furthermore, this solution would not preclude further 

20 reductions in AOX discharges as technological advances occur in 

21 the future. Boise Cascade notes that EPA is under a court 

22 order to issue national BAT and pretreatment guidelines for 

23 

24 

25 

26 

Page 

2 By proposing this solution, Boise Cascade does not 
concede that the Commission may require the installation of 
specific control technologies without the consent of the person 
subject to the re~irements. 
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1 bleached kraft pulp and paper mills by September 30, 1995. see 

2 57 Fed. Reg. 17405 (Apr. 27, 1992). EPA is studying whether or 

3 not limits on chlorinated organic compounds should be included 

4 and, if so, what regulatory parameters, such as AOX, would be 

5 appropriate. The City of st. Helens' permit expires in 

6 November 1995. At that time, the Department and the Commission 

7 will be able to assess the progress that Boise Cascade has made 

8 toward achieving the goal of 1.5 kg/ADMT AOX and will have the 

9 benefit of EPA's determination of an appropriate strategy for 

10 regulating discharges of chlorinated organic compounds from 

11 pulp mills nationwide. 

12 

13 v. CONCLUSION 

14 New studies show that requiring Boise Cascade to use 

15 chlorine dioxide substitution with the goal of reducing 

16 discharges of AOX to an annual average of 1.5 kg/ADMT would 

17 ensure that AOX discharges would be reduced to a level 

18 approaching, if not meeting, this level. On the other hand, 

19 retaining a permit limit of 1.5 kg/ADMT would not result in any 

20 substantial further reductions in discharges of AOX, or 

21 environmental benefits. Thus, by imposing a permit limit for 

22 

23 

24 

25 

26 

Page 

AOX, the Commission would obtain little or no environmental 

benefit but may require Boise Cascade to install enormously 

expensive control technology, which may not prove necessary. 

Boise cascade submits that the solution that it has 

proposed will (1) ensure that the Commission's concerns 
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1 regarding AOX discharges are addressed and addressed rapidly 

2 but {2) do so in a manner that will not require economically 

3 and environmentally wasteful ·expenditures that will place the 

4 st. Helens Mill at a competitive disadvantage with mills in 

5 Washington and other parts of the nation. Accordingly, Boise 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Cascade respectfully requests that the Commission grant this 

petition for reconsideration or rehearing and revise the AOX 

permit conditions for the City of St. Helens' permit in the 

manner described above. 

DATED: June 12, 1992. 

STOEL RIVES BOLEY JONES & GREY 
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SIMPSON TACOMA KRAFT COMPANY 
OPERA TES DIOXIN FREE WITH 
HIGH % CI02 SUBSTITUTION 

Don Johnson 
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Simpson Tacoma Kraft Co. 
Tacoma. WA 

Stacie Hashimoto 
Process Engineering Supt. 
Simpson Tacoma Kraft Co. 
Tacoma, WA 

Mark Minday 
Sr. Process Engineer 
Eka Nobel Inc. 
Marietta, GA 

ABSTRACT 

Simpson Tacoma Kraft Company is located on f'uget Sound 
near Tacoma, Washington. This is an environmentally 
sensitive area for both air and water emissions. Also. 
Simpson exports market pulp to customers which reQuire 
nondetectable dioxins in the pulp. With both environmental 
and market constraints, the mill pursued replacing 
molecular chlorine (Cl,! with chlorine dioxide ICIO,l in the 
first bleach stage of a three stage bleach plant, DC·EO·D, 
to reduce the formation of dioxins (TCDD/Fsl and 
chlorinated organics. Various levels of C10 2 substitution 
were tried, ranging from 15% to 100% substitution . 

At 85% CI02 substitution, the mill was able to produce 
dioxin ITCDD/FI free fully bleached market pulp with 
improved effluent quality. The TCDD/Fs were essentially 
nondetectable in the bleach plant effluents, whole the 
amount of AOX in the final effluent, after secondary 
treatment, was less than 1.5 kg/tp. The mill has made 
100% CI02 substitution production runs or Cl, free runs 
which resulted in an AOX of 0.6 kg/tp after secondary 
treatment. Hydrogen peroxide was used during some runs 
in the EO stage, which improved the stabiUty . of the 
bleaching operation and was necessary for ach1ev1ng 87· 
88% GE brightness at 100% substitution. 

KEYWORDS 

Chlorine dioxide, bleaching, effluents, AOX. chlorinated 
dioxins. chlorinated furans, pulp. 

INTRODUCTION 

Simpson Tacoma Kraft Cornpany in Tacoma, Washington. 
has made large strides in recent years to improve product 
quality, while reducing the mitt's environmental impact. In 
1936, the mill started up the first continuous bleach plant 
in the U.S .. C·C..-E·H·H, producing 180 TPO of bleached 
kraft pulp. In the 1980's, the bleach plant was modified to 
a C·EO-H-H bleaching sequence and changed from calcium 
to sodium based hypochlorite. This sequence produced a 
pulp exhibiting low strength, limited brightness 180% GEl. 
and excessive brightness reversion characteristics. 

In 1988, Simpson installed a short sequence bleach plant. 
OC·E0-0, with the following objectives: increase bleached 
pulp strength by 40%, raise pulp brightness to 85% GE, 
reduce brightness reversion. increase bleached pulp 
production to 450 ADMT/day (500 AOMT/day, max.I. 
decrease mill water use by 1 million gal./day, and 
significantly reduce emissions of chloroform and chlorinated 
organics. 

In 1990. Simpson took another step to demonstrate its 
commitment to reducing the environmental liability of the 
Tacoma mill by performing high Cl0 2 substitution trials- in 
May and June. This led to the current mode of opera\ion · 
85% and 100% CI02 substitution in the first bleach stage. 

MILL DESCRIPTION 

Simpson Tacoma Kraft Company is located adjacent to 
downtown Tacoma, 30 miles south of Seattle on 
Commencement Bay in the Puget Sound. The company 
has invested $5 million to clean the sludge accumulation 
around the mill from its 1929-era plant and create a 
suitable habitat for salmon migration and other local 
wildlife. In addition, the mill outfall has been extended into 
Puget Sound. Overall, the mill is in a sensitive location for 
air and water emissions because of growth in the 
metropolitan ·seattle-Tacoma area over the past 50 years . 

Simpson has three fiber lines with a no. 1 line utilizing 6 
batch digesters, producing 410 ADMT /day of unbleached 

· pulp, while the no. 2 and no. 3 lines each use Kamyr 
digesters and produce a total of 860 ADMT Id.av of 
unbleached pulp. The wood furnish for all pulping hnes 1s 
typically 50% coastal Douglas fir and 50% coastal western 
hemlock. The product line includes mottled white and 
natural kraft linerboard from the larger machine 1242" wide 
trim, Beloitl, while the smaller machine ( 162" wide tri.m, 
PloJJ produces unbleached and bleached grades ranging 
from 35 lb. grocery sack to 42 lb. linerboard and various 
grades and weights in between. Approximately 81 5 
ADMT/day of paper products are made on the two paper 
machines, while about 270 ADMT/day of fully bleached 
and natural market pulp are produced on two pulp 
machines. 



1 he t~lllucnl trca1mcnt svs1cn1 includes a 225' c!Jrdicr for 
fHUll<HY trca1mcnt and a UNOX activated sludge syslcrn for 
secondary trcatmcnr. This uses molecular oxygen. which 
is supplied via an 80 ton oxygen generation plant. Sludge 
frorn primary and secondary trcatn1ent is burned in a hog 
fuel boiler to produce orocess steam. 

The remaining mill description focuses on the no. 1 fiber 
line, which contains the short sequence bleach plant. 
Following the six batch digesters are a new screen room 
and a new browns tock washer, a Black Clawson Chemi
Washer'M. This equipment started up in January of 1991. 
Prior to this, an ancient brownstock washer line and screen 
room were utilized. which gave both high and variable 
amounts of black liquor carryover. All the data for this 
article was taken while the old washer line was in 
operation. 

After the brown stock is washed and screened. it is 
transferred to a 250 ton high density storage chest. From 
there the stock is diluted with filtrate lrom the DC stage to 
3.5 · 5% consistency and pumped to the consistency chest 
(see Figure 1 ). Pulp from this chest is further consistency 
controlled with trim dilution before entering the first of two 
high-shear mixers. The time delay between the two mixers 
for sequential addition of CI01 and Cl1 is 30 seconds. Next. 
the pulp is pumped to the upflow chlorination tower for 30· 
40 minutes of retention time. This tower discharges into 
a launder ring that feeds a Beloit-Rauma rotary drum Pro
feed pressure washer (two stage). 

Caustic is added to the pulp as it discharges from the 
chlorination washer-repulper into the standpipe of a medium 
consistency (MC) pump. Steam is added to the standpipe 
for temperature control. If hydrogen peroxide (H,011 is 
used, it is mixed with the pulp through the MC pump. The 
pump is followed by a high-shear mixer where oxygen is 
mixed with the pulp before entering the upflow leg of the 
extraction tower. After 1.5 hours in the upflow·downflow 
tower. the medium consistency pulp is diluted to 3.5% 
consistency and pumped to another two stage Pro-feed 
washer. 

I 
UNBLEACHED 
STOCK-
5l': CONS. 

I 
CONSIS. 
CHEST 

oc 
(5X) 

D FILTRATE 
EPO 

rlLTRATE 
roR H.O. 
DILUTION 

Caustic is then added to tile pulp as it discharges the 
washer, and enters the MC pump standpipe where staam 
is injected to heat the stock. The MC pump facds another 
high-shear mixer, where Cl0 1 1s mixed with the pulp. This 
pulp is sent to O stage upflow·downflow tower, having 4 
hours of retention time. SubseQuently, ttle pulp is diluted 
to 3.5% consistency and sent to the 0 stage washer. a 
sin.gle stage Pro· feed washer. Sulfur dioxide is added to 
control CI07 residual in the stock feeding this washer. Pulp 
from this washer is sent to a 250 ton high density storage 
chest for use on the paper or pulp machines. For a more 
detailed description of the bleach plant, refer to Klein's 
article ( 1 J. 

MILL EXPERIENCE 

It has been well documented that replacing molecular 
chlorine (Cl,) with CID, in the first bleach stage (50% +I 
significantly reduces: ADX (adsorbable organic halogens), 
2,3, 7,8 tetrachloro • dibenzo - p - dioxins and furans 
(TCDD/Fs). and chlorinated phenolic compounds (2 • 61. 
There are several basic approaches to reducing the amount 
and type of chlorinated organics formed in the bleach plant 
(7). Most involve a method for lowering the use of 
molecular Cl1. These include: extended' delignification, 
oxygen delignification, improved brownstock washing, 
decreased Cl 2 charge, increased CIO, substitution, split Cl, 
addition, improved process control, and optimized process 
conditions (pH, temperature, and % consistencvl. 

Simpson approached their goal of reducing chlorinated 
organics by two means: 

HOT WAT(R 

(1) decrease the molecular chlorine by using high 
CID, substitution. and 

(2) improve brownstock washing by replacing the 
old, unpredictable washer line with a state·of
the-art washing system. 

WARM WATER 

0 flLl!IAIE WARM WATER 

r1LTRATE 
TO DC 10 
& £PO STORAGE 
WASHERS 

FIGURE l - SIMPSON TACOMA EILEACll PLANT FLOW DIAGRAM 

~ 
.r 

' ., 
;: 
·; 

• , 

":' 

·• 
' .;:,· 
t . . ,., ' 

:; 
.,. 
·~. 

' 

•. ., 



ltt:!t~~: 2, \"-'.lS accomphshcd l>y puHutg 111 a Cht.?1ni-Washcr 11
'", 

whicr: ; ~Ids a soda loss of less than 5 kg Na1so.11p. The 
effcc: o! improved washing will no1 l>c shown in this 
artic:e. s.ncc all of the data was taken with the old washer 
line 1n cpcration. Extended dclignification and oxygen 
dch~'"'l.f ,;ation were- not considered due to their significant 
cap1~ar cosrs and the effect on recovery capacny. Thus. 
the focus of this work was on reducing the use of 
molecu'.:r chlorine via high CI0 1 substitution which lowered 
key chlorinated organics in the effluent and in the pulp. 
Even tho.Jgh much TCDD and TCDF data was collected, the 
•yarCsti.:ks· used to measure a reduction in chlorinated 
organics were: 

( 1) AOX in the effluent (after secondary treatment I and, 

(21 TCDD/F in the bleach plant effluents and in the 
bieached pulp off the D-washer. 

The AOX measurements taken were performed on the 
decar:tec liquid only according to Method 506 of Standard 
Methqds for the Examination of Water and Wastewater, 
16th Edi:;on (8). AOX is understood as the gross indicator 
of the c!'\forinated organic content of wastewater. Thus. 
ACX res;;lts alone do not measure the environmental 
signif.=a- .:e of any reductions caused by Cl01 substitution. 
However. measuring the effect CI01 substitution has upon 
reducing specific chlorinated compounds. which are 
considered toxic or possibly carcinogenic (e.g .. TCDD/FJ, is 
a via::>le way to track success. Once a relationship 
~etween AOX and key chlorinated compounds is developed 

for a given nt1ll, then the relatively simple tr.st. AOX, can be 
used to measure the true impact of a given process 
modification. 

Before discussing the mill results, it is imporrant to define 
terms which are used in this repart. 

1. Charge Factor CCFI = 
for DC Stage 

Total act chlorine in kg/tp 
brownstock kappa no. 

2. Molecular Chlorine = wt. % Cl 1 applied in QC Stage 
Multiple brownstock kappa no. 

3. Elemental Chlorine (CU = Cl 1 + QQ.1 (Act.Cl11(kg/tpl 

4. 

in OC Stage 5 

Percentage of O (% 0) = the percentage of 
active chlorine in the 
stage which is CI01 

5. Estimate of AOX = 0.1 (Elemental Chlorine) fkg/tp) 
formed (91 

Various Levels of % D Without H20 2 

total 
DC 

The data for this portion of the work was taken from April 
1989 to May 1990, and covered a full range of % Cl01 
substitution, 15 to 100% D. No H,O, was used in the EO 
stage during this portion of the mm trials. Tables 1, 2. 3, 
and 4 show the environmental data. primary operating 

TABLE t - AOX & 2.;J,76-TCDO(fRESULTS for EACH LEVEL of CL02 SUBSTfTIJTION 

AOX DIOXIN DAlll /ZJ.1~-TCDD/ FV"""' DATA 1'-'1~-TCDF/ 
Bl.EACH/NG t1pcr 
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/IJI.) AaD 
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WASHER MACIL MACIL TllEAl AOD IALJW. WASHEii MACIL MACIL 
(1/ SEWER SEWER l'UU' ,!!!... ,!-!!. • SBW£R S£1i'ER Pl/U' . . . . '-·· . .,. •-1• ,_, ·-· ,_,, 

~· 
,_,, 

WII!:!OU1' ll202 I (CllJ•DIJJ{EO)D s.20 11.0 4540 116.0 - - - - 1ll20 4.ZJI) .'11.D - -
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I /D.lDC10>(EO)D 40.0 40(1/) 14.0 no.o 1.6()/} S.l.O - I 
.1JO - - - - -I 

I 
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(OIDCtlOJ(EO)D 3.11. co 49tl0 l.lO - - Ull - 1"'10 '-"" •UJ -
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-
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condit1c'1s, bleaching costs, and pulp qualily results for the 
differer.-: levels of % 0. The top portion of each of these 
tables l·sts the results of CI0 2 substitution when no H 20 2 

was use-~. while the lower portion of each table lists the% 
0 resul:s when H 20 1 was used. Table 2 shows the number 
of davs cf operational data which were averaged and used 
in the t~::>les and in the figures. The environmental data 
taken to· each level of 0At 0 did not extend the whole period 
·in whict: -:he operational data was taken. There were only 
1 to 3 se~s of environmental data per le\lel of% 0 studied. 
The refe!"ence mode of operation for this work is 15% D. 

The convention used for expressing the addition and 
amounts of CIO, and Cl, to the first bleach stage generally 
follows :~e TAPP! recommended practice (TIS 0606·21). 
Above 15 % 0, CIO, was added 30 seconds prior to Cl,, 
while at 15% D. Cl02 and Cl 2 were mixed simultaneously 
with the pulp. For the sequential addition (OCI. 5% of the 
Cl02 der:iand was mixed with the Cl1 in the second mixer 
for put;:. viscosity protection (see Figure 1). The 
optical/r\?sidual sensor is located 20 seconds downstream 
from this mixer. 

Figures : . 3, and 4 show the effect various levels of CIO, 
substitu~ :in have upon AOX in the effluent, after secondary 
treatmer.:, and upon TCDO/F in the bleach plant effluents. 
Table 1 also contains this data. Figure 2 shows the large 
decrease in the mill's AOX as a result of substituting Cl0 2 

for Cl, gas in the QC stage. At 50% substitution the AOX 
dropped from 5.2 to 2.9 kg/AOMT, a 44% decrease. To 
fully rep:;;;ce Cl, with CIO, the AOX was reduced by 88%, 
from 5.2 to 0.6 kg/AOMT. 

• 
• 

• 
• 

Figure 2. Effect of % CI02 Substitution 
on AOX After Secondary Treatment 

Without H20Z 

" •• •• .. ,. -'I. CIOZ lub•tltutton 

To fur."--:r define the effect reduced AOX had upon 
poteniiaf?v harmful chlorinated organic compounds in the 
bleach olant effluents, the acidic and alkaline effluents from 
the bleacti plant were sampled and tested for TCOO/F 
concer.:,ations (Figures 3 and 4, Table 1). As predicted 
from c·-:· •. aus studies and confirmed during these mill trials 
1101: 

8 i ~ ' ?3 .. : 1'1 /:lrocccdi11gs 

( 1) The alkaline effluent conlained 2 to 5 times the an1ount 
ot TCDD/F than what was found in the acid effluent. 
This was true for all levels of substitution. 

!21 The fur ans !2,3, 7.8-TCDF) were much more abundant. 
2 to 10 times· greater for 15 to SOo/o substitution, than 
the dioxins (2,3, 7,8· TCDOI. This was true for both 
the alkaline and acid effluents. 

In Figures 3 and 4, no distinction was made between data 
taken with or without H10 2 in the EO stage since the 
differences are indistinguishable. Dioxins tTCDD) were 
lowered by 90% in the alkaline effluent at 75 % CIO, 
substitution (Figure 31. For furans (TCOFI the 
concentration in the alkaline effluent decreased by 62 o/o 
when going from 15 to 30% CIO, substitution (Figure 41. 
For TCOO and TCOF in the bleach plant acid effluent the 
changes in the TCOO/F concentrations were not as 
dramatic as in the alkaline effluent. For both bleach plant 
effluents the dioxins and furans tTCOO/F) were essentially 
nondetectable at 85 % D and above. 

Figure 3. Dioxin Reduction in Bleach 
Plant Effluents with CI02 Substitution 
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Figure 4. Furan Reduction in Bleach 
Plant Effluents with CI02 Substitution 
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001F ..... ls also measured in the pulp off the final Q. 

.asher (Fn;ure 5). As was true with the l>lcach plant 
effluents, t~.t? TCDF concentrations were much greater in 
the pulp than the TCOD concentrations, espcc1.ally for 15 to 
50% 0. At 75% 0 both TCOO/F were very low. 1-2 ppt, 
while they were nondetectablc at 85% 0 and above. 
Therefore, the nondctectable TCOO/F zone for both the 
bleach plan: effluents and the fully bleached pulp begins at 
the 85% c10, substitution level. 

Figure 5. Effect of % CI02 Substitution 
on TCOO/F in Bleached Pulp 
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-~e TCODIF concentrations in fully bleached pulp, at 
:erent levels of CI0 2 substitution, were plotted against 

~orresponding AOX data. Figure 6 shows the relationship 
for TCOO in pulp versus AOX. This figure shows a huge 
drop in TCOO between an AOX of 5 and 2.5 kg/AOMT. 
Dioxins were found nondetectable in the pulp when the 
measured AOX in the treated secondary effluent was 1.5 
kg/AOMT or below. Figure 7 shows the same information 
as Figure 6 except it relates TCOF in pulp to AOX. The 
TCOF dropped off sharply at an AOX of about 3.6 
kg/AOMT. Furans were also nondetectable at an AOX of 
1.5 kg/AOMT. 

Figure 6. Relationship Between 
2,3,7,8-TCOO in Pulp & AOX In Effluent 
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Figure 7. Relationship Between 
2,3,7,8-TCOF in Pulp & AOX .in Effluent 
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If this same information is viewed in terms of AOX versus 
molecular chlorine multiple (MCMI. the nondetectable 
TCOO/F region for bleach plant effluent and bleached pulp 
is at 0.05 MCM and below. This corresponds to about 
85% 0 without the use of H,O, lsee Table 3 and Figure 81 . 
Thus, the Tacoma mill must operate at 85o/o D or above to 
ensure a dioxin (TCOO/FI free operation. 
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Figure 8. Effect of Molecular Chlorine 
(Cl2) Applied on AOX 
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H20 2 With High Levels of % D 

After performing the 100% trial in May 1990, Simpson 
consulted with Eka Nobel Inc. in Atlanta to determine how 
to optimize their bleaching conditions for 100% 0. In 
addition, Eka Nobel did lab work which closely simulated 
Simpsonis bleaching conditions .. b~th ...... ith and without 
H20 2 in the EO stage. Figure 9 shows some basic results 
ot this work. The H10 1 charge was varied in the EO stage 
from 3.0 to 9.0 kg/tp while the chemical charges in the EO 
and 01 stages were kept constant. The final brightness 
increased as the H20 2 charge increased. while the AOX 
stayed constant. This is due to more dehgnifica(ion and 
pulp brightening occurring with the H10 1. 
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Figure 9. Final Brightness & AOX at 
Various H202 Charges in EPO Stage 
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In June 1990, the mill started applying H,O, to the EO 
stage. Various high levels of % 0 (75, 85, & 100) were 
tried in conjunction with the new EPO stage from June 
1990 to January 1991. In Table 1, the AOX looks the 
same for the 75% 0 with or without H20 2• The same is 
true for the 100% O case. The 75% O case without H,O, 
was higher in dioxins (TCDO/Fl in bleach plant effluents and 
bleached pulp than when using H,O,. TCOO/Fs were 
nondetectable at 85% 0 and 100% 0. With these results, 
the mill has decided to operate at 85% 0 with H20 2 to 
ensure a dioxin free operation. 

With the use of H20 2 in the EPO stage the DC stage charge 
factor was lower than before or less active chlorine was 
applied (see Table 31. This also means less elemental 
chlorine (CU was applied, which should have resulted in 
less AOX formed (9). Basta, et al, have studied the use of 
H20 2 in the EO stage to lower the charge factor (11, 12}. 
These results are shown in Figure 1 O. The minimal AOX 
measured was at a charge factor of 1.0. Although this was 
done on an oxygen prebleached pulp, in a 0-(EOl-D-E-D 
bleaching sequence, the same principle holds true for any 
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Figure 10. AOX Discharge as a 
Function of Charge Factor 
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blcact1 plant · lower elemental ctiloorH~ on llH! first stage 
results in lower AOX. To go to a lower chilrgc factor with 
H10 1 for equivalent brownstock and DC kappa numbers. 
more of the dctignification shifts horn the first stage to the 
EPO stage. Here a nonchlorinc chcm1cal picks up the 
additional dclignification load, resulting in l<?ss chlorinated 
organic compounds formed. 

The reasons why the lower charge factors (using H 10 11 did 
not result in lower AOX are not fully understood. 
Optimization of the brownstock washer and other mill 
modifications are expected to resolve this apparent 
inconsistency. The most important contribution H 10

1 
had 

on the 100% 0 runs was that it made it possible to achieve 
market pulp final brightness (87% GEi. This was about one 
point higher in brightness than the 100% 0 trial without 
H,O,. It was also observed at 100% D runs that 1 kg of 
H,02 applied to the EPO stage displaced 1. 2 kg of CIO, in 
the entire bleach plant, This is shown in Figure 11. which 
is corrected for variations in brownstock kappa number. 

Figure 11. Effect of H202 in the 
EO Stage on Total CI02 Used (0100 + D) 
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Impact of the CIO, Process Used 

The CI02 process selected has an. impact on the AOX 
generated from a bleach plant, especially for high CI02 
substitution levels. where large quantities of CI02 are used 
in the first bleach stage. Simpson selected Eka Nobel's 
methanol based CIO, process, SVP-LITE"'. over the 
conventional Cl0 2 process which uses sodium chloride (i.e .• 
SVP9 or R-31. The SVP-LITE'" process contains essentially 
no Cl 2 in the Cl02 solution, while the conventional process 
contains 1.9 gpl Cl2 for a 10 gpl CIO, solution with an 
additional by-product Cl, of 0.42 kg per kg of CIO,. With 
this high level of Cl, in tlie CIO, solution and the Cl, by
product for the conventional process. a bleach plant can 
never operate higher than about 81·82% O. This includes 
Cl1 water made as a by-product and applied to the first 
bleach stage. With 3 low amount of Cl, in Cl0 1 solution 
from a traditional methanol base~ :>recess. the highest 0.4 
Cl0 2 substitution possible is 99.99~10. Figure 12 shows 
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1ha: i~··l.'! n1casurcd a1nount of AOX is <educed Uy rnore !han 
50% when using the SVP·LITE'M process. for lOOo/o O 
wilh H:0 1 in tile EO stage. This assurncs the measured 
AOX for BSo/o Dis the sarne for 81 ·82°/o 0. 

Figure 12. Effect of CI02 Process on AOX 
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The c10, plant at Simpson is designed to operate at 16 
TPO and has run as high as 22 • 24 TPO. CIO, production 
is limited to 12 • 14 TPD.in the warmer months. since the 
only source of chilled water for making CIO, solution is city 
water. This runs about 60of in the summer. After the % 
D trials were complete. Simpson installed a chiller unit, 
which now allows the no. 1 fiber line to operate 100% D 
at design capacity. 

Bleliching Costs 

Bleaching costs have been evaluated for various levels of % 
D on the lab scale (131 as well as the mill scale (10, 141. 
Most evaluations are for four to five stages of bleaching, 
some using oxygen delignification before bleaching. There 
has been little work done to evaluate the bleaching costs 
for various levels of % D for a three stage bleach plant like 
Simpson's. 

The bleaching conditions are shown in Table 2 while the 
chemical charges and bleaching costs are shown in Table 
3. Also the results of the actual and predicted relative 
bleaching cost for all the CI01 substitution runs are shown 
in Figures 1 3 and 14. The actual relative bleaching cost is 
the cost of bleaching chemicals, corrected for brownstock 
kappa no. variations. The predicted relative bleac,hing cost 
is for r~ projected optimized condition with well washed 
brownstock. This cost is corrected for brownstock kappa 
no. variations. along with adjustments to the caustic and 
H,o, used in the EO stage and CIO, used in the final stage. 
The 1 5 'lit O cost is the reference for all comparisons. 

Figure 13 shows the relative bleaching costs for 15% to 
ioo•; oo, substitution when H,01 was not used. For 15 • 
50% O. there is essentially no increase in bleaching cost. 
Abo .. ~ S0°/o o. the bleaching cost rises to a maximum at 

10Qo/.., 0. l"hesc result!> arc s11111lar to Axcgard's for a five 
stage blenching sequence ( 13). To operate dioxin free at 
85°/o 0, the actual cost shows aboul a 50% increase over 
the reference, while the predicted cost is about 30o/o over 
the 15°/o 0 case. To operate Cl 2 free, without H 10 2 , the 
actual cost was 78°10 more than the reference cost, 
whereas the prcdic1cd cost shows only a 38% increase. 
The reasons for such a large difference between the actual 
and predicted costs tor 100% 0 are not fully understood. 
Some of the contributing factors include: poor brownstock 
washing, unoptimized bleaching conditions, and lack of 
brightness deve"lopment in a three stage bleach plant when 
not using H 20 1 • 
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Figure 13. Relative Bleaching Cost for 
Various Levels of %0 (Without H202) 

R•l•llw Co•t of lD • 16' CI02 SubetltuUon 
Co•t• for 3 Sl•9•• ll•Kh Plant 

' ' 

M~HffH~~MHHHRffHHHH

'I. aot auemtuT10N 

Figure 14. Relative Bleaching Cost for 
Various Levels of %0 (With H202) 
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Figure 14 shows the relative bleaching costs for SOo/o 0 to 
100% 0 when H20, was used. The actual costs were 
higher than the predicted costs primarily due to over 
application of H,O, in the EO stage. brownstock washing 
variability. and unoptimized bleaching conditions. H 20 2 was 
over applied by 1.5 to 3.5 kg/AOMT during these runs. To 
operate at 85 % 0 o' dioxin free with H20 2• the actual cost 
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TABLE 2 - KEY BLEACHING CONDtr/ONS tar VAfl/OUS LEVELS 
of C/02 SUBSTITUTION 

- - -
l"ROD'N SOVAT<l.-.: r-=/XsfX(j~· t1 sf,...,IJ -

.,~r;i·C;,, 
' Jll.EAOllNG NO. RATIJ KAPPA tKS 

Sl[OUIJNCIJ DAYS ADMT/V NO. NaZSOI TfiMI•. 1-'INAL Rli1"N TliMP. VAT C£ TIJMP. FINAL 
unlr/. --rADMT d<• c •II J'ftflN.1 d<• c •II KHO. ... c •H 

Wt I " (CS..< +DIS){EO)D .l<.O - Z8J .10.4 S.l.9 - .11.0 71.4 10.5 ZS 7.1.9 .T.' 
' 

(D.lOClO)(EO)D zo 40Z Z9.4 - Jl.4 - .U_1 7.1.9 10.5 .l.0 76.7 '-' 

(0400i0)(EO)D zo - .10. 7 - J.18 - Z9.0 71.Z 9.6 Z4 7.l.9 4.t 

(O!iOCSO)(EO)D .'8.0 .lZZ ·'°-' 16.6 54J - 547 7fJ.1 I.I - 74.4 ZS 

(D75aJ}(EO)D /0.0 .169 .JJ.2 10.4 S1-t - '6.6 I 71./ 8.6 Z7 76.1 Z4 

D/MIEO•D 6.0 1S9 ZZ8 Zl.9 56.1 H 68.0 I 14./ 6.5 zz 17.6 H 
WCI.HH20Z 

I (D7SC2S)(EPO)D zo 482 Z6.0 - SM - 40.4 76.1 ID.I - 7S.O .l.Z 

(D8SCIS)(EPO)D zso .'184 2'-6 16.5 54., - 549 1.1.0 9.6 .t.O 15.0 Z..1 

01-EPO•D zzo .tOI 26.0 J.t.8 56.5 Z6 60.5 
I 

76.0 10.S :r.o 15.6 ZS 

TABLE 3 - CHEMICAL CHARGES AND RELATIVE BLEACHING COSTS FOR 
VARIOUS LEVELS OF CL02 SUBSTITUTION 

"~·--- D5TAuc I • ...,.,,_, 

81.F..ACHING ts/ADMT;bl. a.z FACTOR ts!ADMT.bL t11ADMT.bL I OIAR.Gc REU.TIVE REU.T/VE 
SEQUENCE MULT. • FACTOR Bl.EACH BLEACH 

az z I/I N•O oz H20Z aoz N.10n: I/I ~sr111 COSTrJI .. 
I (OIS+DIS){EO)D 65.0 4.6 0.253 Z.'9 'Z.9 ID.I 40 II.I ,.5 .1'J /./XI /.00 

(DJOC10)(EO)D ,7.6 7.9 0./8/ Z.16 4.1.3 149 40 11.5 s.o i J.10 /,/XI -
(D«1C1MJ)(EO)D ,S.1 //.6 4/6S 2.29 .10 z.o 40 u.z 4.1 i J.'2 /.// I -
(D50CRl)(EO)D 43.1 1'6 4160 Z.6S 13./ /4l 40 9.1 4.0 

I 
.LV /.// 1.06 I 

' 
(D1SCZS)(EO)D 2'.0 Z1.D 0.1/t/6 2.1/0 19.5 149 ao 9.5 J.1 .15' 1.25 J..11 

0/IWEOJD 0.0 J.t/ 4000 .t.5/ 12.Z 149 40 12.J S.I uz 1.11 /_V I WO:!ftaOl 
. (D1SCZS)(EPO)D IS.6 11.Z 4061 z.zs 17.0 s.' 4Z 1.1 4' I 2.9Z /J/ 1.26 

I (D6SCIS)(EPO)D 11.6 M.O 4asz Z.61 ZS.I 7.1 4Z 9.6 1.6 .161 l.6S '-'° I 
i 01-r~o a.a Z6.I 0.000 z.sa 2.t.6 9.5 ID.I 10.4 Z..1 ... ,1 1.56 1.42 ' 
[I/ - O.arpfaaoruait• •> t., olMIMt OZIADMT.unbl.pcrlJraM.mtoct k•ptM.oo. 
{!/ - Corrected lot' k•ppa oa. •ria~ cauic •nd H202 •ppicatioa on C6c EO IUp. 
/.t/ - Correacd IOI' Upp. oo. t-aniilioa6t ausi1: d: H202 •ddtioo to 1bc EO~ic, •ad 001io«beWI1UP-

was 65% more than the reference, while the predicted 
cost wu 30% more. To operate at 100% 0 or er, free, 
the actual cost was 56% more than 15 % 0, with the 
predicted cost being 42% higher. Also ine,luded in this 
figure is the actual cost for a five stage bleach plant, 
0100-EPO·D,-EP-02, operating at 100% 0 and at pulping 
and bleaching conditions similar to Simpson's. For five 
stages :ne operating costs for 100% 0 are only 18% 
greate~ :~an the reference. since the bleaching is distributed 
over f1\'.e stages rather than three. The cost of operating 
dio><in !~-ee is substantial, and even hiQher for a Cl2 free 
operat•C!"l. especially for a three stage bleach plant. Even 
at an 1:"'.,:reascd cost. Simpson ,is committed to producing 
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funv bleached market pulp from an "environmentally: 
friendly" process. 

Pulp Qualiry 

' Table 4 lists the pulp quality figures for each operational'. 
period studied. The average market pulp brightness was • 
in the range of 86 • 88% GE. The lowest brightness came · 
on the 100% D run with no H,O,. For the same run with 
H20 1 and a higher kappa no .. the brightness was O. 9 of a 
paint higher. This shows that H20 1 is required to overcome 
the less efficient delignification at 1Q0°A. O, which results 
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n achieving the brightness target for Cl
1 

free market pulp. 
Brightness reversion and shive count (or dutl <Jppcar to !Jc 
slightly better for 75% 0 and above. 

The measured strength properties (i.e., burst. tear, and 
breaking lengthl arc essentially eQual and within target 
specifications, except for 100% 0, without H10 1, and 85°k 
o. with H10 1• For 100°.k 0, the tear was a bit lower than 
the others. This is probably a result of the pulp being 
overcooked (i.e .• low incoming kappa no.). For the 85% 0 
case. both tear and burst were lower, which may be 
explained by the higher final brightness of these runs. In 
general, Simpson observes high % O gives equivalent pulp 
strength properties as conventional bleaching for fully 
bleached market pulp. 

TABLE 4 - PULP QUALITY for VARIOUS LEVELS of C/02 
SUBSTITUTION 

UA. U•M ,,,.,.,, UVK~• '""'" DH. 
SEQUENCE BR. REV er. VISC FACT. FACT LGT. 

•GE c1 1
-. -, tm 

w. •H 
(CIJS+DIS}(EO)D 87.2 .1.S 1.0 18.7 81.1 /.ZJ_1 JO.I 

(D.IOClflXEO)D 87.9 - - 18.7 - - -
(DJQaOXEO)D 116.9 - - 18.9 - - -
(DJOCSOXEO)D 87.S H 1.0 19.0 79.7 132.9 10.S 

(D7JCZS)(EO)D 87.6 1.6 0.4 20.8 811-1 1.16.0 9.6 

Dlnt11EOJD 116.l 1.9 0.0 19.s 11.6 /11.4 10.4 
w 

; (D7JCZS}(EPO)D 116.6 - - - - - -I 

' · (DIJCIS)(EPO)D 88.6 2J tu U.9 75.4 /IJ.7 10.0 

"''"""£-"D 87.0 2.9 o.s 16.s 60.0 125.I 9.6 

General Operltlonal Observations 

There are a few basic observations in operating the bleach 
plant at high substitution levels which did not show up in 
the results. First. the optical/residual sensor for the OC 
stage had to be reset at the 85 % D level and above. Next, 
full replacement with CIO, was much more sensitive to 
Cfl8nges In brownstock kappa no. and black liquor 
carryover. The addition of H,O, to the EO stage improved 
the overall stability of the bleach plant. especially when 
operating at 100% O. 

CONCLUSIONS 

The following main conclusions can be drawn from the high 
Cl0 1 substitution experience at Simpson: 

1. High % O (50% +I in the first bleach stage 
significantly reduced AOX and TCDD/F in the 
effluent and TCDD/F in the pulp. 

2. 

3. 

4. 

Al an AOX of 1.5 kg/lp in lhc effluent, after 
secondary treatment, the mill essentially operates 
dioxin ITCOO/FJ free. This rcsull is achieved by 
running at 85% 0, which is equivalent to operating 
at a molecular chlorine multiple of less than 0.05. 

H,O, added 10 the EO stage reduces the charge 
factor in the DC stage. which lowers the amount of 
elemental chlorine applied to this stage. This should 
have resulted in less AOX in the effluent, but it did 
not. Optimization of the brownstock washer and 
other mill modifications are expected to resolve this 
apparent inconsistency. 

When operating at 100% D. 1 lb. of H,O, in the EO 
stage displaced 1.2 lbs of c10, for the entire bleach 
plant. When H,O, was added lo 100% D runs. the 
market pulp brightness was achieved and the bleach 
plant was more stable during upset conditions. 

5. The SVP-LITE™ CIO, process used at Simpson 
Tacoma produces a CI0 2 solution with minimal Cl2,. 

resulting in about 50% less AOX in the effluent after 
secondary treatment than the conventional process 
for 100% c10, substitution. 

6. 

7. 

Finished pulp properties of brightness, strength and 
cleanliness were essentially unchanged when 
replacing high amounts of Cl, in the DC stage with 
c10,. 

The cost for operating from 15 • 50% D was the 
same, and increased above 50% D. To operate 
dioxin free 185% DI with H,O,, the actual cost was 
65% more than the reference, while the operating 
cost after optimization should be 30% higher. To 
opera1e Cl, free C100% DI with H,O,, the actual cost 
was 56% more than the 15% D runs, while the 
predicted cost is about 42 % higher. For a five stage 
bleach plant, the bleaching cost is less than a three 
stage bleach plant since the bleaching is distributed 
over five stages rather than three. 

NEXT STEPS 

Simpson's progress in AOX and dioxin CTCDD/fl reduction 
has resulted in a wastewater discharge environmental 
permit CNPOESl based on maintaining a target substitution 
level of 85% O and monitoring AOX and dioxin levels for 
the next two years. The bleach plant has operated TCOD/F 
tree since the high substitution trials in June of 1990 at 
85% D with H,O, in the EO stage. Cl, free market pulp 
runs have been made. achieving pulp brightness in excess 
of 88% GE while using H,O,. Simpson's next step is to 
make extended runs as a Cl, free mill. It will be made 
possible once the new brownstock washing system is fully 
operational. Then the Tacoma mill will be poised to meet 
both future environmental legislation and future market 
demands. 
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Docketed 
For SRBJ &·~ 

BEFORE mB POLLUTION CONTROL HEARINGS BO fi) rn @ rn ~ w rn []) 
STATE OF WASHINGTON ttt) APR 3 1992 

JAMES RIVER ll, INC., et. al., ) STOEL RIVES BOLEY 
) . PCHB Nos. 91·140, 143, 146 JONES Ii GREV 

Appellantl, ) 147, 148, 150, 151, 154 
) 169" 182 

~ ) 
) PARTIAL SUMMARY 

STATE OF WASHINGTON, ) JUt>GMENT ORDER 
D:EPARTMBNT OF ECOLOGY, } 

) 
Respondent. ) 

These matters are appeal• of the tmn1 of NPDES permits issued to the following pulp 

and paper manufacturers in the State ofWuhington; James River n, Inc. (PCHB No. 91-140); 

Lonaview Fibre Company (PCHB No. 91-150); Weyerhaeuser Company (PCHB Nos. 91·146, 

147 and 148); Scott Paper Company (PCHB No. 91·154): ITr Rayonier Incoiporated (PCHB 

Nos. 91-169 and 182); Boite Cascade Coiporatlon (PCHB No. 91-143) and Georgia Pacific 

Coiporation (PCHB No. 91-151). The appeal.in& com~ (hereinafter referred to as "the 

Milli") tiled motions for summary judament dlrected to terms and condltlon1 concemin& 

control of AOX in their respective permiU. 

A list of the filin&s on these motions consists of: 

.1. Appell•nt's Motion for Plt1ial Summary Judament with Order, 

Memorandum, attachment1 and affidavit of John W. Lee; Ir., filed Augu1t 30, 

1991. 

2. Ecolo1y'1 Memoiandum in Opposition to Motions for Summary 

Judament on AOX, tlled January 10, 1992. 

PARTIAL SUMMARY JUt>GMENT 
ORDER 
PCHB No. 91-140, et al. (1) 
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3. Appellants' Joint Reply Memorandum in Support of Motions for 

Summary Judgment tiled 1anuary 21, 1992. 

Having considc.red these together with the records and mes herein and being fully advised, it is 

concluded: 

I 

Then an no genuine issues of material fact and panial summary judgment on the AOX 

issues can be granted as a matter of law. 

II 

With relation to AOX, the Mills requesting summary judgment include James River 

(Camu), Boise Cascade (Wallula), Weyerhaeuser Company (LongYiew, Cosmopolis and 

Everett), ITr Rayonier (Port Angeles and Grays Harbor), Longview Fibre (Lonaview), Scott 

Paper (Everett) and Geoflia·Paciflc (Bellingham). NPDE!S permits issued at all these Mills 

contained requirements to control AOX. 

III 

&oloay has esllblished final AOX annual averaae and monthly maximum effluent 

limitation of 1.S kilogram per air dried metric ton ("Ica/ADMi'") and 1.9 lcg/ADMT, 

respectively, and related requirements for each of the appellant Mills. 

IV 

No national efiluent limitations guidelines for AOX have been established by EPA for 

bleached pulp md paper mills. 

v 

In esllblishing AOX effluent limitations, Ecology wu required to use its Best 

Professional 1udament ("BPI") authority established under 33 U.S.C. fE 1314(b), 1342(a)(l); 

40 C.F.R. E 124.3(c) and .(d). 

PARTIAL SUMMARY JUDGMENT 
ORD BR 
PCHB No. 91-140, et al. (2) 
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VI 

The AOX requirement in each of the Mills' permits include: (a) AOX monitoring 

provisions; (b) obllplions to complete preliminary and ftnal engineerinc studies to determine 

whether compliance with the 1.5 and 1.9 lcgJADMT final effluent limits ii both technically and 

economically achievable; and (c) a compliance deadline of 56 months from the date of permit 

issuance within which each Mill is dir=t.ed to comply with the 1.5 and 1.9 lcgJADMT AOX 

effluent limits. 

VII 

Ecology set final effluent limits of 1.5 and 1.9 q/ADMT without undertaking a case

by-ca.se analysis despite the important distinctions amonc the Mills which employ both laaft 

and sulfite processes and which produce a broad range of products. 

VIII 

In establishin& final AOX effluent limitations, Ecology employed a two-stage process. 

The tint stage establishes the final effluent limitations without the site-specific data regarding: 

(1) individual Mill products and processes; (2) the economic impact of attainin& the annual 

average and monthly muimum effluent limits; and (3) the enalneerin& constmints associated 

with meetlna the effluent limits, u nquiled under both fedenl and state Jaw. 33 U.S.C. 

f 1314; 40 C.P. R. f 12'.3(c) and (d); RCW 90.48.520. 

IX 

The second stqe or the AOX program allows for subsequent potential modification of 

the final effluent limita baaed on the pon-h« information senerated by each Mill throu&h 

compliance with its permit requiiementa. 

PARTIAL SUMMARY JUDGMENT 
ORDER 
PCHB No. 91-140, et al. (3) 
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x 
The effect of this two-stage approach is to create effluent limits without the prior case

by<ase an.laysia required by 33 U.S.C. ( 1314(b)(2)(B); 40 C.P.R. f 125.3(c) and (d); and 

RCW 90.48.520 when e1tablishin1 BPJ effluent limitations. 

XI 

The Board previously ruled in a Best Practicable Treatment individual permit c:ue that 

the all known, available and reasonable treatment requirement (" AKAJ.T•) mandates a case

by·we consideration of the factors established under 40 C.P.R. f 125.3(c) and (d). Crown 

1tll,r1!1ch y, P&ology, PCHB No. 8'·223 (1986). 

XII 

Ecolo1y's ~stqe proceu for settin1 AOX effluent limitaliona is inconsistent with 

both the federal requirement established at 40 C.P.R. f 12S.3(c) and (d) and the state 

requirement for all known, available and reasonable treatment set forth at RCW 90.48.520. 

XIII 

tJ'nder these circumstances, we conclude that, under WashiJ!lt0n'1 AICART standard, 

Ecolo&Y is requUecl to und«1ab a cue-by-case analysis using BPJ factor1 established at 40 

C.P.R. f 12S.3(c) and (d). 

XIV 

The AOX engineering .report requirements are ineittricably intetWoven with the AOX 

effluent limitations .in that they ultimately provide for the attainment of speciflc numerical 

limitations; tllenfcn, the permit requirements mandatinl submisaion of AOX engineerin& 

repons should be reversed for the same rmon u the effluent limitationa. 

PARRTIAL SUMMARY JUI>GMENT 
ORDER 
PCHB No. 91·140, et al. (4) 
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Our rulinc, however, don not preclude Ecoloay from subsequently requiring 

engineering reports. These enginecrlni repon.s, however, C&Mot be linked to attainment of 

any final effluent limilatlon established by Ecology in violation of the requirements under 40 

C.P .R. f 125. 3(c) and (d). 

XVI 

We conclude that the AOX monitorinc is not impermissibly linked to the AOX effluent 

limits on appeel and can be sustained. 

PARTIAL SUMMARY ruDGMBNT 
ORDER 
PCHB No. 91·140, et al. (5) 



1 

2 omn 
s Summary Iudament is &ranted to the Mills to the extent that the annual avence and 

, monthly maximum emuent limitations for AOX (i.e., 1.5 and 1.9 kg/ADMT, respectively), 

5 scope of work and encineerin1 report requirements, topther with all usociated compliance 

6 deadlines, all of which are imposed in NPDES permits issued to all ten Mills, are reversed. 

1 Summary Judament is aranted to Eco1o1y with reaazd to the AOX monitorillc 

8 

9 

10 

11 

12 

lS 

14 

15 

16 

11 

18 

19 

20 

21 

requirements which are affirmed. 

DONB at Lacey, WA, this 

POLL'UTION CONT1lOL HEAJUNOS BOAlt]) 

~~ch::...-
.. 

~~-(...<= A~ OifMember 

ti~L;t~&'-
ANNETTB S. MCGBB, Member 

~~.~a~~~ 
WILLIAM A. HARRISON 
Administrative Appeals Judce 

22 P91·1400 

23 

24 

25 

28 

27 
PARTIAL SUMMARY ruDGMENT 
ORI>& 
PCHB No. 91·140, et al. (6) 



WEST PUBLISHING COMPANY 
610 OPPERMAN DRIVE 
P.O. BOX 64526 
SAINT PAUL, MN 55164--0526 

FORWARD & ADDRESS CORRECTION 

************* 5-DJGIT 
COC0f16(,•0'. 000?.lCfl 
961-l'i::-.:,oo O!l61G 

ST([I_ n1v-· ~(LEY JONES 
f.. rrl':Y 
StJ:! r~: .. , ... ,;~)=-; 
t;OCi ~\,: .. ..,t; '-.'/. 
pr~r:1t._}li- :., c .: ·\,·r:: C,:::--1768 

BULK RATE 
US.POSTAGE 

PAID 
St. Paul, Minn. 
Permit No. 21 



REGULAR SESSION 

MENTAND 
'STEM 

and fire tighten' retirement 

'ATE OF WASHINGTON: 

ended to read as follows: 
1ployees, with their depend
;ion of this state shall be 
igram administered under 
mty, municipality, or other 
insurance or self-insurance 
de· Pi0''11li.J:>, 'l!Rat tail 
i:uemeAt eff.iaeFS' and file 
Oli::C FU~li:R. 'lillat In 
tis section, members of the 
nsfer if such members are 
insurance program being 

· all costs of insurance for 

or other political subdivi· 
shall: 
made, which shall include 

transfer as a unit, and 
employer contributions in 

1ployer; and 
I 

r shall effect a transfer of 
alth care program applied 

>rcement officers' and f'n 
·ct to chapter 41.56 RCW. 

1UNDMENT 

ed vehicleo; and amendlnr 

LTE OF WASHINGTON:· -

1992 LAWS Ch. 201 

c 20 s 2 are each amended to 

eetive June 11, 1992, 90 days after date of adjournment. 

WATER POLLUTION-PULP AND PAPER MILLS-CHLORINATED 
ORGANIC COMPOUND EMISSIONS 

CHAPTER201 

S.S.B. No. 5724 

AN ACI' Relatinr to water pollution control of chlorinated organic compound emiuions; and 
addinr a new section to chapter 90.48 RCW. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

NEW SECTION. Sec. 1. A new section is added to chapter 90.48 RCW to read as 
follows: 

(1) The department may require each pulp mill and paper mill discharging chlorinated 
organics to conduct and submit an engineering report on the cost of installing technology 
designed to reduce the amount of chlorinated organic compounds discharged into the 
waters of the state. The department shall allow at least twenty-four months from the 
effective date of this act for each pulp mill and each paper mill to submit an engineering 
report. . 

(2) The department may not issue a permit establishing limits to the discharge of 
chlorinated organic compounds by a pulp mill or a paper mill under RCW 90.48.160 or 
90.48.260 until at least nine montha after receiving an engineering report from a kra~ 
mill and at.least fifteen months after receiving an engineering report from a sulfite mill. 

(3) Nothing in this section shall apply to dioxin compounds. 

Approved April 2, 1992. 
Effeetive June 11, 1992, 90 days after date of adjournment. 

Add- ... lndlcllld by undlltlM; ......... by -- 625 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the matter of National Pollutant ) 
Discharge Elimination System Waste ) 
Discharge Permit No. 100715, Issued ) 
to the City of St. Helens on ) 
November 14, 1990, ) 

) 
) 
) 
) 
) 
) 
) 
) 

CITY OF ST. HELENS PETITION 
FOR RECONSIDERATION OR 
REHEARING 

and 

In the matter of National Pollutant 
Discharge Elimination System Waste 
Discharge Permit No. 100716, Issued 
to James River II, Inc. , on 
November 14, 1990. 

CITY OF ST. HELENS petitions for reconsideration or rehearing of the 

Commission Final Order of April 16, 1992, for the reasons stated by James River and 

Boise Cascade. 

Res ectfully submitted, 

· 1if-~L 
P ter M. Linden 
City Attorney 
OSB No. 73183 
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CERTIFICATE OF FILING AND SERVICE 

I hereby certify that I filed the original of the foregoing City of St. Helens 
Petition for Reconsideration or Rehearing by causing it to be mailed to the Office of the 
Director of the Department of Environmental Quality, 811 SW Sixth Avenue, Portland, 
Oregon 97204, on June 18, 1992. 

I further certify that I served the foregoing City of St. Helens Petition for 
Reconsideration or Rehearing on: 

Hon. Arno H. Denecke 
3890 Dakota Road SE 
Salem, OR 97302 

Mr. Larry Edelman 
Oregon Department of Justice 
1515 SW Fifth Avenue, Suite 410 
Portland, OR 97201 

Mr. John E. Bonine 
School of Law 
University of Oregon 
Eugene, OR 97403 

Mr. Larry Knudsen 
Oregon Department of Justice 
1515 SW Fifth Avenue, Suite 410 
Portland, OR 97201 

Mr. Ralph A. Bradley 
296 E Fifth Street, Suite 309 
Eugene, OR 97401 

Mr. Fred Hansen 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Mr. Henry Lorenzen 
Environmental Quality Commission 
PO Box 218 
Pendleton, OR 97801 

Ms. Linda McMahan, EQC 
Berry Botanic Garden 
11505 SW Summerville Avenue 
Portland, OR 97219 

Mr. Brian J. King 
West One Plaza, Suite 1400 
Boise, ID 83702 

Ms. Linda K. Williams 
1744 NE Clackamas Street 
Portland, OR 97232 

Mr. John W. Gould 
Mr. Richard H . Williams 
520 SW Yamhill, Suite 800 
Portland, OR 97204 

Mr. William W. Wessinger 
Environmental Quality Commission 
121 SW Salmon, Suite 1100 
Portland, OR 97204 

Ms. Lydia Taylor 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Mr. Michael R. Camp bell 
900 SW Fifth Avenue, Suite 2300 
Portland, OR 97204 

Mr. Emery N. Castle 
Oregon State University 
307 Ballard Hall 
Corvallis, OR 97331 

Ms . Carol A. Whipple 
Environmental Quality Commission 
21755 Highway 138 West 
Elkton, OR 97436 

Mr. Jay T. Waldron 
Mr. David F. Bartz, Jr. 
1211 SW Fifth Avenue 
Portland, OR 97204 

Mr. Lawrence Knudson 
Department of Justice 
1515 SW Fifth Avenue, No. ~10 
Portland, OR 97201 
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Mr. Richard Baxendale 
509 National Building 
1008 Western Avenue 
Seattle, WA 98104 

by mailing by first class mail to those persons a true and correct copy thereof, placed 
in a sealed envelope addressed to them at the addresses set forth, and deposited in the 
United State Post Office a St. Helens, Oregon, on June 18, 1992, with the postage 
prepaid. 

DATED: June 18, 1992 

Peter M. Linden 
City Attorney 
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BY MESSENGER 

Mr. Fred Hansen 
Director 

STOEL RIVES BOLEY 
JONES&CREY 

1\TTORNEYS /\T LAW 

SUITE 2300 
STANDARD INSURANCE CENTER 

900 SW FIFTH AVENUE 
PORTLAND, OREGON q7204-1268 

Telephone (503) 224-3380 
T<>lecopier (503) 220-2480 

Cable Lawport 
Telex 703455 

Writer's Direct Dial Number 

(503) 294-9676 

June 12, 1992 

Department of Environmental Quality 
811 s.w. sixth Avenue 
Portland, Oregon 97204 

Re: In the matter of NPDES Permit No. 100715, issued 
to the City of st. Helens, and NPDES Permit No. 
100716. issued to James River II. Inc. 

Dear Mr. Hansen: 

I enclose for filing in the above entitled matter 
Boise cascade corporation's Petition for Reconsideration or 
Rehearing. 

MRC:bak 
Enclosure 
cc (w/encl.) 

PDXl-10283.1 15760 0133 

Very truly yours, 

4f~~~ 
Michael R. Campbell 

Service List 
Mr. William w. Wessinger 
Mr. Emery N. Castle 
Mr. Henry Lorenzen 
Ms. Linda McMahan 
Ms. Carol A. Whipple 

PORTLAND. 
OREGON 

SEATTLE. BELLEVUE, 
IVASHJNGTO;-.; 

\'ANCOL!VER 
WASH!NGTO:-.: 

BOISE. 
!DAHO WASHINGTON 

\\'AS!-IJNGTO:\. 
DISTRJCT OF cou.::..rn!A 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the Matter of National ) 
Pollutant Discharge ) 
Elimination System Waste ) 
Discharge Permit No. 100715, ) 
issued to the City of St. ) 
Helens on November 14, 1990, ) 

) 
) 

and ) 
) 
) 

In the Matter of National ) 
Pollutant Discharge ) 
Elimination System Waste ) 
Discharge Permit No. 100716, ) 
issued to James River II, Inc. ) 
on November 14, 1990. ) 

) 
) 

~~~~~~~~~~~~~~~) 

PETITION BY JAMES RIVER 
II, INC. FOR 
RECONSIDERATION OR 
REHEARING 

15 I. 

16 INTRODUCTION 

17 At its March 12, 1992 meeting, the Commission decided to 

18 include limits on organochlorines, measured as AOX, in the NPDES 

19 permits issued to James River for its Wauna Mill and to the City of 

20 St. Helens covering effluent from Boise Cascade's St. Helens Mill. 

21 Since the Commission's decision to impose AOX limits, 

22 there have been new developments related to both policy and 

23 technical matters. In light of factual data presented in the 

24 contested case proceeding plus these new developments, James River 

25 is proposing a revised approach to regulating organochlorine 

26 discharges from the Wauna Mill. This petition reviews recent 

PAGE 1 - PETITION BY JAMES RIVER II, INC. FOR RECONSIDERATION OR 
REHEARING LANE 
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POWELL SPEARS LUBERSKY 
SUITE 800 

520 SW Yamhill Street 
Portland, Oregon 97204-1383 

(503) 226-6151 



1 developments and requests reconsideration or rehearing of the 

2 matter of organochlorine regulation for the Wauna Mill. 

3 II. 

4 Policy-related developments have occurred 
since the Co111111ission decided to impose AOX limits 

5 on the Wauna and St. Helens Mills. 

6 When the Commission decided to impose AOX limits, it appeared 

7 that both Washington and Oregon would include AOX limits in 

8 bleached pulp mill permits. However, on March 12 , 19 9 2 , the 

9 Washington legislature enacted and Governor Gardner later approved 

10 a bill which has the effect of removing AOX limits from the permits 

11 issued by the Department of Ecology. The bill also prohibits the 

12 Department from imposing AOX limits until 1995 pending receipt of 

13 engineering reports from each of the mills. The potential 

14 establishment of permit limits on AOX discharges from mills on both 

15 sides of the Columbia River will thus be delayed until 1995 at the 

16 earliest. No state other than Oregon and Washington has issued 

17 permits including AOX limits . 1 By reason of the Washington 

18 legislation, Oregon is now the only state in the nation which has 

19 subjected its mills to such regulation. A copy of the Washington 

20 legislation is attached to this petition as Exhibit A. 

21 

22 

23 

24 
Nor, with one exception, has EPA issued such a permit. 

25 In early March 1992, EPA Region 10 issued a permit including an AOX 
limit for the Potlatch mill in Idaho. In its order of April 16, 

26 the Commission denied DEQ' s motion to open the record or take 
official notice of the Potlatch permit as issued in final form. 

PAGE 2 - PETITION BY JAMES RIVER II, INC. FOR RECONSIDERATION OR 
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III. 

New technical information has become available 
since the Commission decided to impose AOX limits 

on the Wauna and St. Helens Mills. 

The Simpson Mill in Tacoma, Washington has installed 

5 bleaching modifications very similar to those currently being 

6 installed at the Wauna Mill. A report published in the Proceedings 

7 of the TAPP! Environmental Conference, April 1992, shows that the 

8 Simpson Mill can achieve an AOX discharge of less than 1.5 kg/ADMT 

9 without employing oxygen delignification. The mill accomplishes 

10 this by substantially reducing its use of gaseous chlorine through 

11 high chlorine dioxide substitution and by addition of hydrogen 

12 peroxide to its second bleaching state. A copy of the Simpson 

13 literature article is attached to this petition as Exhibit B. 

14 The Commission will recall that James River is now 

15 installing, at a capital cost of $20 million, process changes which 

16 will reduce substantially the generation of organochlorines 

17 measured as AOX. These changes include construction of a chlorine 

18 dioxide generator to effect substitution of chlorine dioxide for 

19 gaseous chlorine in the first bleaching stage, addition of hydrogen 

20 peroxide to the second bleaching stage and replacement of 

21 hypochlorite bleaching with chlorine dioxide in the third bleaching 

22 stage. James River is committed to these process changes, and each 

23 will contribute to reductions in organochlorines as measured by 

24 AOX. 

25 The Simpson Mill makes different product lines from 

26 Wauna. For that reason, it is not certain that the Wauna Mill can 
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1 achieve the same chlorine dioxide substitution levels as Simpson 

2 without quality problems. The Simpson Mill also employs a 

3 different wastewater treatment system than does Wauna. For that 

4 reason also, it is unclear whether the Wauna Mill will be able to 

5 attain the same AOX discharge levels as the Simpson Mill. 

6 Nonetheless, Simpson's published results do show that AOX 

7 discharges of 1.5 kg/ADMT or less may be possible for a Northwest 

8 kraft mill without oxygen delignification or other major capital 

9 investments in addition to those which are already being made at 

10 the Wauna Mill. 

11 IV. 

12 The AOX limit forces James River into 
a premature decision regarding the need 

13 for more capital investment. 

14 Bleaching equipment changes are extremely costly, and 

15 they require a lengthy period for engineering, installation and 

16 startup. If James River must install oxygen delignification or 

17 other additional major capital equipment in order to meet the 1.5 

18 kg/ADMT limit by the compliance date of November 1995, it must 

19 decide by late 1993 whether the project is necessary. A premature 

20 decision is a waste of resources, if it results in capital being 

21 needlessly spent. 

22 The process changes now under construction will become 

23 operational by November 1992. This gives Wauna only one year to 

24 ascertain the effect of alternative process parameters on AOX 

25 discharges and to fine tune the changes which are currently being 

26 made. One year is inadequate for this time-consuming and complex 
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1 process. By way of comparison, Simpson installed its new bleaching 

2 sequence in 1988, but was still finding ways to reduce AOX in 

3 January 1991. 

4 v. 

5 

6 

The AOX limit reduces James River's opportunity 
to investigate emerging low capital 

approaches to AOX reduction. 

7 The development of methods and technologies for reducing 

8 organochlorine discharges in the pulp and paper industry is rapidly 

9 expanding. For example, emerging low capital technologies such as 

10 treating pulp with lignin specific enzymes prior to bleaching or 

11 adjusting sewer conditions to promote decomposition of chlorinated 

12 compounds are proving to be effective in some instances. The tight 

13 time line under which James River must evaluate the effectiveness 

14 of its current investment and determine the need for further 

15 capital spending precludes the opportunity to find innovative, low 

16 cost ways to reduce AOX. 

17 VI. 

1:8 The Co111I11ission is not legally obligated 
to include an AOX limit in the Wauna Mill permit. 

19 

20 In its order dated April 16, 1992, the Commission 

21 concluded that Oregon is not required to impose permit limits on 

22 the discharge of organochlorines. The Commission also 

23 characterized as unpersuasive evidence offered to show that 

24 organochlorines discharged from the mills currently cause in-stream 

25 toxicity. The Commission did conclude that, as a matter of policy, 

26 "***the presence of AOX in the mills' effluent is of regulatory 

PAGE 5 - PETITION BY JAMES RIVER II, INC. FOR RECONSIDERATION OR 
REHEARING LANE 

J:\C01\IKW\10430IKW.PLD 

POWELL SPEARS LUBERSKY 
SUITE 800 

520 SW Yamhill Street 
Portland, Oregon 97204-1383 

(503) 226-6151 



1 concern and should be addressed in the permits." (Final Order, 

2 p. 16) In this petition, James River is proposing that the 

3 Commission address AOX by including an AOX goal, rather than a 

,4 limit, in the permit. 

5 VII. 

6 AOX may not be the best parameter 
for use as a regulatory limit. 

7 

8 James River has offered considerable testimony which 

9 shows that AOX is not a good choice for a regulatory limit because 

10 it does not focus on organochlorines which are of environmental 

11 significance. Tests which measure bioaccumulable organochlorines 

12 or compounds known to be toxic would be more appropriate, because 

13 those measurements would have environmental relevance. EPA is 

14 currently investigating alternative parameters for use in 

15 regulating organochlorine discharges as part of its effluent 

16 guidelines review process. 

17 VIII. 

18 

19 

James River proposes a four 
part approach to regulating organochlorine discharges 

from the Wauna Mill. 

20 James River requests that, in view of the facts discussed 

21 above, the Commission reconsider the matter of how organochlorines 

22 from the Wauna Mill should be regulated. James River proposes that 

23 the AOX limits in the permit be replaced with the following 

24 regulatory requirements: 

25 1. 

26 

On or before November 15, 1992, the permittee shall 

install systems for bleaching capable of (a) achieving 70 
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PAGE 7 -

2. 

3. 

4. 

- 100% chlorine dioxide substitution for gaseous chlorine 

in the first bleaching state, (b) eliminating 

hypochlorite bleaching through the use of chlorine 

dioxide, and (c) adding hydrogen peroxide reinforcement 

to the existing extraction bleach stage. 

Upon completion of the modifications described in 

paragraph 1. above, the permittee, to the extent 

consistent with maintaining pulp quality, shall operate 

the modified bleaching sequence with the goal of 

discharging not more than 1.5 kg AOX per air dried metric 

ton of bleached pulp as an annual average. 

Beginning May 15, 1993 and continuing every six months 

until expiration of the permit, the permittee shall 

submit to the Department a report which summarizes 

progress made toward meeting the 1.5 kg/ADMT AOX goal. 

The report shall include data on AOX discharges, percent 

chlorine dioxide substitution in the first bleaching 

stage, hydrogen peroxide use in the second bleaching 

stage, and any other data relevant to steps taken to 

reach the AOX goal. 

In addition to weekly testing for AOX, the permittee 

shall test final treated effluent once per month for 

Extractable Organic Halogens (EOX) , Extractable 

Persistent Organic Halogens (EPOX) , and a screen for 

Polychlorinated Phenolics. The tests shall be made on 

the same sample which is tested for AOX, and the results 
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1 shall be submitted as part of the semi-annual progress 

2 report described in paragraph 3. above. 

3 The net effect of this proposal is to replace the 1. 5 kg /ADMT 

4 annual average AOX limit which becomes effective in November 1995 

5 with a 1.5 kg/ADMT annual average AOX goal which becomes effective 

6 in November 1992. The proposal continues to focus regulatory 

7 attention on organochlorine reduction, and it requires that James 

8 River work diligently at minimizing AOX throughout the life of this 

9 permit. It also provides data on discharges of specific groups of 

10 organochlorines which may be more environmentally relevant than the 

11 AOX parameter. 

12 IX. 

13 James River's proposal is consistent 
with other regulatory initiatives. 

14 

15 Establishing an AOX goal, rather than a limit, of 

16 1.5 kg/ADMT is consistent with the regulatory approach which DEQ 

·17 has taken towards Pope and Talbot. Pope and Talbot's mill in 

18 Halsey agreed to a series of technology changes to be made between 

19 1993 and 1997, with a goal of 1.5 kg/ADMT (annual average) to be 

20 met by December 31, 1997. 

21 EPA is currently revising effluent guideline limits for 

22 bleached kraft pulp mills. The Agency is scheduled to propose new 

23 guidelines in 1993 and promulgate new guidelines by the end of 

24 1995. EPA is studying whether or not organochlorine limits should 

25 be included and, if so, what regulatory parameters would be 

26 appropriate for inclusion in the revised guideline limits. 
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1 The Wauna Mill permit expires on November 30, 1995. At 

2 that time, The Commission will have a clear view of the progress 

3 which James River has made toward reaching the 1. 5 kg/ADMT AOX 

4 goal. The Commission will also gain the benefit of EPA's 

5 determination of an appropriate strategy for regulating 

6 organochlorine discharges from pulp mills nationwide. 

7 x. 

8 SUMMARY 

9 James River petitions the Commission for reconsideration 

10 or rehearing of its decision to include a 1.5 kg/ADMT AOX limit in 

11 the Wauna Mill permit. In lieu of a limit which becomes effective 

12 in November 1995, James River proposes a four part strategy which 

13 requires the mill to aggressively pursue a 1. 5 kg/ADMT goal, 

14 beginning in November 1992. James River's proposal focuses 

15 regulatory attention on organochlorine reduction. It also provides 

16 time for a full exploration of those process options which can be 

17 implemented at Wauna without the premature commitment of 

18 unnecessary capital beyond the $20 million which is already being 

19 spent. Recent evidence from an operating mill in the Northwest has 

20 shown that the Commission's objective of 1.5 kg AOX/ADMT may be 

21 achievable through fine tuning of the process changes which are 

22 currently being installed at the 

23 RESPECTFULLY SUBMITTED this 

24 LANE 

25 
By 

26 

Wau~mill. 

Jl!!3: day of June, 1992. 
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1992 LAWS Ch. 201 

· Sec. 1. RCW 46.55.140. and 1991 c ?O s 2 are each amended to read 
(1) A registered tow truck operato" who has a valid and signed impoundment aut za-

. tion has a lien upon the impounded vehicle for services provided in the towing a torage 
of the vehicle, unless the impoundment is deterniined to have been invalid. .e lien does · 
not apply to personal property in or upon the vehicle that is not perman y attached to 
or is not an integral part of the vehicle. The registered tow truck rator also has a 
deficiency claim against the registered owner of the vehicle for s ces provided in the . 
towing and storage of the vehicle not to exceed the sum of thr undred dollars less the 
amount bid at auction, and for vehicles of over ten thousand unds gross vehicle weight, 
the operator has a deficiency claim of one thousand dolla ess the amount bid at auction, 
unless the impound is determined to be invalid. Th mitation on towin and stora e 
deficienc claims does not a I to an im ound dir ed b a law enforcement officer. In 
no case may the cost of the auction or a buyer' ee be added to the amount charge~ for 
the vehicle at the auction, the vehicle's lien, he overage due. A registered owner who 
has completed and filed with the depart t the seller's report as provided for by RCW 
46.12.101 and has timely and proper! ed the seller's report is relieved of liability under 
this section. The person named the new owner of the vehicle on the timely and 
properly filed seller's report s assume liability under this section. 

(2) Any person who tow emoves, or otherwise disturbs any vehicle parked, stalled, or · 
otherwise left on priv y owned or controlled property, and any person owning or · 

I controlling the priva roperty, or either of-them.-are liable·to-the owner or operator of a· 
vehicle, or each them, for consequential-and incidental damages arising from any 
interference · the ownership or use of the vehicle which does not comply with the 

of this chapter. 

ective June 11, 1992, 90 days after date of adjournment. 

WATER POLLUTION-PULP AND PAPER MILLS-CHLORINATED 
ORGANIC COMPOUND EMISSIONS 

CHAPTER 201 

S.S.B. No. 5724 

AN ACT Relating to water pollution control of chlorinated organic compound emissions; and 
adding a new seetion to chapter 90.48 RCW. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 
- . 

NEW SECTION. Sec. 1.. A new section is added to chapter 90.48 RCW to read as 
follows: 

(1) The department may require each pulp mill and paper mill discharging chlorinated 
organics to conduct and submit an engineering report on the cost of installing technology 
designed to reduce the amount of chlorinated organic compounds discharged into the 
waters of the state. The department shall allow at least twenty-four months from the 
effective date of this act for each pulp mill and each paper mill to submit an engineering 
report. 

(2) The department may not issue a permit establishing limits to the discharge of 
chlorinated organic compounds by a pulp mill or a paper mill under RCW '90.48.160 or 
90.48.260 until at least nine months after receiving an engineering report from a kraft 
mill and at least fifteen months after receiving an engineering report from a sulfite mill. · 

(3) Nothing in this section shall apply to dioxin compounds. 
Approved April 2, 1992. 
Effective June 11, 1992, 90 days after date of adjournment. 

Additions_ are Indicated by underline; deletions by - 625 
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SIMPSON TACOMA KRAFT COMPANY 
OPERATES DIOXIN FREE WITH 
HIGH % CI02 SUBSTITUTION 
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Tacoma. WA 

Stacie Hashimoto 
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Simpson Tacoma Kraft Co. 
Tacoma, WA 

Mark Minday 
Sr. Process Engineer 
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ABSTRACT 

Simpson Tacoma Kraft Company is located on Puget Sound 
near Tacoma. Washington. This is an environmentally 
sensitive area for both air and water emissions. Also, 
Simpson exports market pulp to customers which require 
nondetectable dioxins in the pulp. With both environmer:nal 
and market constraints, the mill pursued replacing 
molecular chlorine (Cl 2) with chlorine dioxide (Cl0 2) in the 
first bleach stage of a three stage bleach plant, DC-E0-0. 
to reduce the formation of dioxins (TCOD/Fs) and 
chlorinated organics. Various levels of CIO 2 substitution 
were tried, ranging from 15 % to 100% substitution. 

At B5% CI0
2 

substitution, the mill was able to produce 
dioxin (TCDO/F) free fully bleached market pulp with 
improved effluent quality. The TCDD/Fs were essentially 
nondetectable in the bleach plant effluents, while the 
amount of AOX in the final effluent. after secondary 
treatment, was less than 1.5 kg/tp. The mill has made 
100% CI0

2 
substitution production runs or Cl2 free runs 

which resulted in an AOX of 0.6 kg/tp after secondary 
treatment. Hydrogen peroxide was used during some runs 
in the EO stage, which improved the stability of the 
bleaching operation and was necessary for achieving 87· 
BB% GE brightness at 100% substitution. 

KEYWORDS 

Ch!orine dioxide, bleaching. effluents, AOX. chlorinated 
dioxins, chlorinated furans. pulp. 

INTRODUCTION 

Simpson Tacoma Kraft Cornpany in Tacoma, Washington, 
has made large strides in recent years to improve product 
quality, while reducing the mill's environmental impact. In 
1936, the mill started up the first continuous bleach plant 
in the U.S., C·C,.-E·H-H, producing 180 TPD of bleached 
kraft pulp. In the 1980's, the bleach plant was modified to 
a C-EO-H·H bleaching seQuence and changed from calcium 
to sodium based hypochlorite. This seQuence produced a 
pulp exhibiting low strength, limited brightness (80% GE), 
and excessive brightness reversion characteristics . 

In 1988, Simpson installed a short seQuence bleach plant, 
DC-E0-0, with the following objectives: increase bleached 
pulp strength by 40%, raise pulp brightness to 85% GE, 
reduce brightness reversion, increase bleached pulp 
production to 450 AOMT/day (500 ADMT/day, max.), 
decrease mill water use by 1 million gal./day, and 
significantly reduce emissions of chloroform and chlorinated 
organics. 

Jn 1990, Simpson took another step to demonstrate its 
commitment to reducing the environmental liability of the 
Tacoma mill by performing high Cl0 2 substitution trials in 
May and June. This led to the current mode of operation -
B5% and 100% CI0 2 substitution in the first bleach stage. 

Mill DESCRIPTION 

Simpson Tacoma Kraft Company is located adjacent to 
downtown Tacoma, 30 miles south of Seattle on 
Commencement Bay in the Puget Sound. The company 
has invested $5 million to clean the sludge accumulation 
around the mill from its 1929-era plant and create a 
suitable habitat for salmon migration and other local 
wildlife. In addition, the mill outfall has been extended into 
Puget Sound. Overall, the mill is in a sensitive location for 
air and water emissions because of growth in the 
metropolitan Seattle-Tacoma area over the past 50 years. 

Simpson has three fiber lines with a no. 1 line utilizing 6 
batch digesters. producing 410 ADMT/day of unbleached 
pulp, while the no. 2 and no. 3 lines each use Kamyr 
digesters and produce a total of 860 ADMT/day of 
unbleached pulp. The wood furnish for all pulping lines is 
typically 50% coastal Douglas fir and 50% coastal western 
hemlock. The product line includes mottled white and 
natural kraft linerboard from the larger machine (242 .. wide 
trim, Beloit), while the smaller machine (162"' wide trim, 
P&J) produces unbleached and bleached grades ranging 
from 35 lb. grocery sack to 42 lb. linerboard and various 
grades and weights in between. Approximately 815 
ADMT/day of paper products are made on the two paper 
machines, while about 270 ADMT/day of fully bleached 
and natural market pulp are produced on two pulp 
machines. 

/992 /:'nl'tr0r:.•n(•n:i.1! Conference 1869 



l he elflucn1 ucatn1crn systcn1 includes a 225' clarifier for 
p1i1nary trcatn1ent and a UNOX activa1cd sludge sys1c1n for 
secondary treatment. This uses molecular oxygen, which 
is supplied via an 80 ton oxygen generation plant. Sludge 
fro1n primary and secondary treatment is burned in a hog 
fuel boiler to produce process steam. 

The remaining mill description focuses on the no. 1 fiber 
line, which contains the short sequence bleach plane 
Following the six batch digesters are a new screen room 
and a new brownstock washer, a Black Clawson Chemi
WasherrM. This equipment started up in January ot 1991. 
Prior to this, an ancient browns tock washer line and screen 
room were utilized, which gave both high and variable 
amounts of black liquor carryover. All the data for this 
article was taken while the old washer line was in 
operation. 

After the brownstock is washed and screened, it is 
transferred to a 250 ton high density storage chest. From 
there the stock is diluted with filtrate from the DC stage to 
3.5 - 5o/o consistency and pumped to the consistency chest 
(see Figure 1 ). Pulp from this chest is further consistency 
controlled with trim dilution before entering the first of two 
high-shear mixers. The time delay between the two mixers 
for sequential addition of Cl0 2 and Cl 2 is 30 seconds. Next, 
the pulp is pumped to the upflow chlorination tower for 30-
40 minutes of retention time. This tower discharges into 
a launder ring that feeds a Beloit-Rauma rotary drum Pro
feed pressure washer (two stage). 

Caustic is added to the pulp as it discharges from the 
chlorination washer-repulper into the standpipe of a medium 
consistency (MC) pump. Steam is added to the standpipe 
for temperature control. If hydrogen peroxide (H20 2 ) is 
used, it is mixed with the pulp through the MC pump. The 
pump is followed by a high-shear mixer where oxygen is 
mixed with the pulp before entering the upflow leg of the 
extraction tower. After 1.5 hours in the upflow-downflow 
tower, the medium consistency pulp is diluted to 3.5% 
consistency and pumped to another two stage Pro-feed 
washer. 

I 
UNBLEACHED 
STOCK-
57. CONS. CI02 (57.) 

I CI02 

CONS!S. 
CHEST 

0 FILTRATE 

(PO FILTRATE 

FILTRATE 
f"OR H.O. 
DILUTION 

MC 
PUMP 

EPO 

Caustic is then added to the pulp as it discharges the 
washer, and enters the MC pump standpipe where steam 
is injected to t1eat the stock. The MC pump feeds another 
high-shear mixer, where Cl0 2 is mixed with the pulp. This 
pulp is sent to D stage upflow-downflow tower, having 4 
hours of retention time. Subsequently, the pulp is diluted 
to 3.5% consistency and sent to the D stage washer, a 
single stage Pro-feed washer. Sulfur dioxide is added to 
control CI0 2 residual in the stock feeding this washer. Pulp 
from this washer is sent to a 250 ton high density storage 
chest for use on the paper or pulp machines. For a more 
detailed description of the bleach plant, refer to Klein's 
article (1). 

MILL EXPERIENCE 

It has been well documented that replacing molecular 
chlorine (Cl 2 ) with Cl0 2 in the first bleach stage (50% +) 
significantly reduces: AOX (adsorbable organic halogens), 
2,3, 7,8 tetrachloro - dibenzo · p - dioxins and furans 
(TCOD/Fs), and chlorinated phenolic compounds (2 - 6). 
There are several basic approaches to reducing the amount 
and type of chlorinated organics formed in the bleach plant 
(7). Most involve a method for lowering the use of 
molecular Cl 2• These include: extended delignification, 
oxygen delignification, improved brownstock washing, 
decreased Cl 2 charge, increased Cl0 2 substitution, split Cl 2 

addition, improved process control, and optimized process 
conditions (pH, temperature, and 0/o consistency). 

Simpson approached their goal of reducing chlorinated 
organics by two means: 

HOT WAf[R 

( 1) decrease the molecular chlorine by using high 
Cl0 2 substitution. and 

(2) improve brownstock washing by replacing the 
old, unpredictable washer line with a state-of
the-art washing system. 

WARM WATER 

0 FILTRATE WARM WATER 

STEAM 
CI02 

D 

FILTRATE 
TO DC 
& EPO 
WASHERS 

TO 
STORAGE 

FIGURE I - SIMPSON TACOMA BLEACH PLANT FLOW DIAGRAM 
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11cn-: 12, \'V.15 accornplishcd l>y putting in a Chcrni-Washcr'"". 
whicr . .., 'clds a soda loss of less than 5 kg Na1SO ... ltp. The 
effect o~ improved washing will nol !Jc shown in this 
artic:e, s.nce all of the data was taken with !he old washer 
line in operation. Extended delignification and oxygen 
deli~-"1if.cation were not considered due to their significant 
capi~a! costs and the effect on recovery capacity. Thus, 
the focus of this work was on reducing the use of 
molecu'.ar chlorine via high CI0 2 substitution which lowered 
key chlorinated organics in the effluent and in the pulp. 
Even tho;.Jgh much TCOD and TCDF data was collected, the 
.. yarc!sticks'" used to measure a reduction in chlorinated 
organics were: 

( 1 J AOX in the effluent (after secondary treatment) and, 

(21 TCDD/F in the bleach plant effluents and in the 
bleached pulp off the 0 4 washer. 

The AOX measurements taken were performed on the 
decar.tec liquid only according to Method 506 of Standard 
Methods for the Examination of Water and Wastewater, 
16th Edi::;on {8). AOX is understood as the gross indicator 
of the chlorinated organic content of wastewater. Thus, 
AOX results alone do not measure the environmental 
signiLcar-.ce of any reductions caused by Cl0 2 substitution. 
However. measuring the effect Cl0 2 substitution has upon 
reducing specific chlorinated compounds, which are 
considered toxic or possibly carcinogenic (e.g., TCDD/F). is 
a viable way to track success. Once a relationship 
'Jetween AOX and key chlorinated compounds is developed 

for a given n1ill, t11en the relatively sin1plc test, AOX, can be 
used to measure the true impact of a given process 
modification. 

Before discussing the mill results, it is important to define 
terms which are used in this report. 

1. Charge Factor (CF! = Total act. chlorine in kg/tp 
for DC Stage brownstock kappa no. 

2. Molecular Chlorine = wt. % Cl 2 applied in DC Stage 
Multiple brownstock kappa no . 

3. Elemental Chlorine ICll = Cl 1 + QQ.2 (Act.C1 2)(kg/tp) 

4. 

in DC Stage 5 

Percentage of D (% DI - the percentage of 
active chlorine in the 
stage which is CI0 2 

5. Estimate of AOX = 0.1 (Elemental Chlorine) (kg/tpl 
formed (91 

Various Levels of % 0 Without H2 0 2 

total 
DC 

The data for this portion of the work was taken from April 
1989 to May 1990, and covered a full range of % Cl0 2 

substitution, 15 to 100% 0. No H20 2 was used in the EO 
stage during this portion of the mill trials. Tables 1, 2, 3, 
and 4 show the environmental data. primary operating 

TABLE t - AOX & 2 3 7 8-TCOD/F RESULTS for EACH LEVEL of CL02 SUBSTfTUT/ON 

AOX DIOXIN DATA (2..3.7.8 TCDD} FUR.AN DATA {z;J.1.8-TCDF} 
Bl.£A.CHING l:gper 
SEQUENCE .WMl B.P. 8.P. D PULP PAPER SEC. SLUDGI B.P. B.P. D PULP PAPER 

(bl.) AGO IALKAL WASHER MAOI. MACH. 11<Ell1 AGO --- - WASHER MACH. J.tA.CH. 
{11 SEWER SEWER PULP (21 Pl SEWER SEWER PULP , __ , , ___ , ,_,, , __ ,, , __ ,, ,_, ,_,, , ___ , , ___ , , __ ,, ,_,, 

Iron ti 
WfTHOUT 11202 

I (C85+015J(EO)D 5.20 77.0 <Sao 2fi.O - - - - 780.0 4.200 .118.0 - -

I (0."10C10)(EO)D .150 40.0 400.0 14.0 - - - - 270.0 1.600 5.1.0 - I -
I (°"1C60)(EO)D J.80 48.0 490.0 1.10 - - 13.0 - 160.0 1_100 <20 -

I 
-

(DSOC50)(EO)D 2.90 45.5 :roo.o 8.IJ5 12.0 11.0 l.UJ 11ao Lll.O 615.0 21.5 41.D "10 

(07SC25/(EO)D 2..10 17.4 41.5 •2.Q!" a<9 a61 ND 19.7 •s.6 •2fi.O •1.or; 0.60 

I 
I.JS 

I 
Dl,_EDJD 0.60 ND ND ND - ND ·1.0 19.5 ND 5.70 ND - 0.25 
Wml H-102 I (D75C25)(EPO)D 2.2ii 14.I 28.0 "'1.20 - .,_, "911 19.5 16.5 29.5 .1.9 - I 

•14.2 

(D85CI5)fEPO)D 1.26 •1.10 ND ND ND ND ND 4.6 ND •s.2 ND ND I J.55 

01nv£P01n a6t ND ND ND ND ND 6.0 7.0 •6.fi ND ND ND ' ND 

/I J - lo c!I!went all.er sccond;uy tre.atmenL A.OX musurcnu:nt wuperfom1cd on decantaat only acccxding to St.andatd Methods for~ Euminafio.a 
of14'.J:e:- .uJd W.asrewater, 16th Edition. Method 506 "OrgJJnic H.Vogcn(Toul) Adsatp6on-Pyrolysis-Titrin1etric Method(fent.a1Ner. 
M.crNO!umn (4a) Method. 

(2/ - bJcr.!...e:nt after seaJn~ry trclltmenL 
/.1/ - Pnrrury· J.: secondary sludge huml!d in .a hoc fuel hailer. estimated at .1011'0 &; at «J $solids. 

• - Ar lcll: nne ofth.e rol/cctcd ump/cs wasdc1cnnincd 10 he nondctccufl/c (ND). 

SEC. 
11<£«T. 

(21 ,_, 

-

-
51.0 

41.5 

11.9 

I 11.0 

•28.o 

16.0 

25.7 

SWDGl 

Pl ,_,, 
-

-

-
150.0 

55.3 

71.0 

59.5 

414.0 

.183 

" "' 

'.~~ 

1992 E111·irot1mer::~! Cvnfen:ncl' I 871 n 
n 
.; 



conditio..,s, bleaching costs, and pulp quality results for the 
differer.! levels of o/o D. The top portion of each of these 
tables Es ts the results of Cl0 2 substitution when no H2 0 2 

was use-j, while the lower portion of each table lists the 0/o 
0 resut:s when H 20 2 was used. Table 2 shows the number 
of days of operational data which were averaged and used 
in the tables and in the figures. The environmental data 
taken -10~ each level of % 0 did not extend the whole period 
in whict: the operational data was taken. There were only 
1 to 3 sers of environmental data per level of 0/o D studied. 
The reference mode of operation for this work is 15% 0. 

The convention used for expressing the addition and 
amounts of Cl0 2 and Cl 2 to the first bleach stage generally 
follows :he TAPPI recommended practice (TIS 0606-211. 
Above 15 % D, Cl0 2 was added 30 seconds prior to Cl2 , 

while at 15% 0, Cl0 2 and Cl 2 were mixed simultaneously 
with the pulp. For the sequential addition IDCI, 5% of the 
Cl0 2 de1.1and was mixed with the Cl 2 in the second mixer 
for pu!i: viscosity protection (see Figure 1 ). The 
optical/residual sensor is located 20 seconds downstream 
from this mixer. 

Figures :. 3, and 4 show the effect various levels of Cl0 2 

substitu~,on have upon AOX in the effluent, after secondary 
treatmer.1, and upon TCOO/F in the bleach plant effluents. 
Table 1 also contains this data. Figure 2 shows the large 
decrease In the mill's AOX as a result of substituting CI02 

for Cl 2 gas in the DC stage. At 50% substitution the AOX 
dropped from 5.2 to 2.9 kg/ADMT, a 44% decrease. To 
fully rep:.z:ce Cl 2 with Cl0 2 the AOX was reduced by 88o/o, 
from 5.2 to 0.6 kg/ADMT. 

• 

• 
• 

Figure 2. Effect of % Cl02 Substitution 
on AOX After Secondary Treatment 

Without H202 

••• 

" •• •• •• " ... 
"I. Cl02 Subetltutlon 

To fur.hoer define the effect reduced AOX had upon 
potentiarty harmful chlorinated organic compounds in the 
bleach p!ant effluents, the acidic and alkaline effluents from 
the b!eacti plant were sampled and tested for TCDO/F 
concer.:ra1ions (Figures 3 and 4, Table 1 ). As predicted 
from D-'-e·. ious studies and confirmed during these mill trials 
1101: 

( 1) The alkaline effluent contained 2 to 5 times the amount 
of TCDO/F than what was found in the acid effluent. 
This was true for all levels of substitution. 

(2) The furans (2,3,7,8-TCOF} were much more abundant, 
2 to 10 times greater for 15 to 50% substitution, than 
the dioxins 12,3,7,8-TCOD). This was true for both 
the alkaline and acid effluents. 

In Figures 3 and 4, no distinction was made between data 
taken with or without H20 2 in the EO stage since the 
differences are indistinguishable. Dioxins (TCDO) were 
lowered by 90% in the alkaline effluent at 75% Cl0 2 

substitution (Figure 3). For furans (TCOF) the 
concentration in the alkaline effluent decreased by 62% 
when going from 15 to 30% CI02 substitution (Figure 41. 
For TCDD and TCDF in the bleach plant acid effluent the 
changes in the TCDD/F concentrations were not as 
dramatic as in the alkaline effluent. For both bleach plant 
effluents the dioxins and furans (TCDD/Fl were essentially 
nondetectable at 85 % D and above. 

Figure 3. Dioxin Reduction in Bleach 
Plant Effluents with CI02 Substitution 
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Figure 4. Furan Reduction in Bleach 
Plant Effluents with CI02 Substitution 
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00/F ..... 1s also measured in the pulp off tl1e final 0-
.ashc' (Figure 5). As was true with the 1.>lcact1 plant 

effluents, n·,e TCDF concentrations were much greater in 
the pulp than the TCOO concentrations, especially for 15 to 
50o/o 0. At 75% 0 both TCOD/F were very low, 1-2 PPt. 
while they were nondetcctable at 85o/o 0 and above. 
Therefore, the nondctcctable TCDO/F zone for both the 
bleach plant effluents and the fully bleached pulp begins at 
the 85% CI0 1 substitution level. 

Figure 5. Effect of o/o CI02 Substitution 
on TCDD/F in Bleached Pulp 

TCDO/F In Pulp, ppt ... ,_~~~~~~~~~~~~~~~~~.-~~~--, 
••• 318 ... 
"' ... ... ... ... ... ... ... .. .. .. 
• .. 

•• 

•• 

Without H202 

40 60 76 

'I. Cto2 SUBSTITUTION 

~ TCOf BI8 TCOO 

Non·O,.t•ot 

Olo•ln 
(TCOO/F) 

ea 100 

-~e TCODIF concentrations in fully bleached pulp, at 
lerent levels of CI0 2 substitution, were plotted against 

1,;orresponding AOX data. Figure 6 shows the relationship 
for TCDD in pulp versus AOX. This figure shows a huge 
drop in TCOO between an AOX of 5 and 2.5 kg/ADMT. 
Dioxins were found nondetectable in the pulp when the 
measured AOX in the treated secondary effluent was 1.5 
kg/AOMT or below. Figure 7 shows the same information 
as Figure 6 except it relates TCDF in pulp to AOX. The 
TCOF dropped off sharply at an AOX of about 3.6 
kg/ADMT. Furans were also nondetectable at an ADX of 
1.5 kg/ADMT. 

Figure 6. Relationship Between 
2,3,7,8-TCDD in Pulp & AOX in Effluent 

TCOO In Pulp, ppt 
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20 ,. ,. ,. 
.. 1<~·~e;= .. =·=-=o:> 
to <~~:, 
• • • 

* 
* Without H202 

o With H202 

2 
o.J--__,,____,,,,,;:::::::~:__~~~~~~~~~__.J 

"' 0 2 3 • • • 

280 

2'0 

200 

Figure 7. Relationship Between 
2,3,7,8-TCDF in Pulp & AOX in Effluent 
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If this same information is viewed in terms of AOX versus 
molecular chlorine multiple (MCMl. the nondetectable 
TCDD/F region for bleach plant effluent and bleached pulp 
is at 0.05 MCM and below. This corresponds to about 
85°/o 0 without the use of H20 2 (see Table 3 and Figure 8) . 
Thus, the Tacoma mill must operate at 85o/o Dor above to 
ensure a dioxin (TCDD/F) free operation. 

• 

Figure 8. Effect of Molecular Chlorine 
(Cl2) Applied on AOX 
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H20 2 With High levels of % D 

After performing the 100% trial in May 1990, Simpson 
consulted with Eka Nobel Inc. in Atlanta to determine how 
to optimize their bleaching conditions for 100% 0. In 
addition, Eka Nobel did lab work which closely simulated 
Simpson's bleaching conditions. both \Vith and without 
H20 2 in the EO stage. Figure 9 shows some basic results 
of this work. The H20 2 charge was varied in the EO stage 
from 3.0 to 9.0 kg/tp while the chemical charges in the EO 
and 01 stages were kept constant. The final brightness 
increased as the H20 2 charge increased. while the AOX 
stayed constant. This is due to more delignification and 
pulp brightening occurring with the H20 1 . 
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Figure 9. Final Brightness & AOX at 
Various H202 Charges in EPO Stage 

8Rt0HTNESS, GE .-.ox, kgttp 

83.i 1 lab Bleaching Simulating (0100)(EP0)01 
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tt202 In EPO Stage, kg/tp 

In June 1990, the mill started applying H,O, to the EO 
stage. Various high levels of% 0 (75, 85, & 100} were 
tried in conjunction with the new EPO stage from June 
1990 to January 1991. In Table 1, the AOX looks the 
same for the 75o/o D with or without H20 2 • The same is 
true for the 100o/o D case. The 75°!o D case without H20 2 

was higher in dioxins (TCOO/Fl in bleach plant effluents and 
bleached pulp than when using H,O,. TCOO/Fs were 
nondetectable at 85 % D and 100% D. With these results, 
the mill has decided to operate at 85°/o D with H 20 2 to 
ensure a dioxin free operation. 

With the use of H,0 2 in the EPO stage the DC stage charge 
factor was lower than before or less active chlorine was 
applied (see Table 3). This also means less elemental 
chlorine (Cl) was applied, which should have resulted in 
less AOX formed (91. Basta, et al, have studied the use of 
H 20 2 in the EO stage to lower the charge factor (11, 12}. 
These results are shown in Figure 10. The minimal AOX 
measured was at a charge factor of 1.0. Although this was 
done on an oxygen prebleached pulp, in a D-(E0}-0-E-D 
bleaching sequence, the same principle holds true for any 

NJX.. lrQ/tp 

' I 
0.76~ 

-' 

Figure 10. AOX Discharge as a 
Function of Charge Factor 

,..... 
.....- .....- A.OX In D(EPO) 

A.OX In D1(EP)02 

to 1.6 
Charge Factor, kQ Act. C\2/AOMTl~•PP• 

S -, 
1- 7:4 PP/ l'rocel'dings 

2.0 

bleach plant · lower clC!mental chloflnc on the first stage 
results in lower AOX. To go to a lower charge factor with 
H

2
0 2 for equivalent brownstock and DC kappa numbers, 

more of the delignification shifts from tile first stage to the 
EPO stage. Here a nonchlorinc chemical picks up the 
additional dclignification load, resulting in less chlorinated 
organic compounds formed . 

The reasons why the lower charge factors (using H20 1 l did 
not result in lower AOX are not fully understood. 
Optimization of the brownstock washer and other mill 
modifications are expected to resolve this apparent 
inconsistency. The most Important contribution H2 0 2 had 
on the 100% 0 runs was that it made it possible to achieve 
market pulp final brightness (87°/o GE). This was about one 
point higher in brightness than the 100°/o D trial without 
H20 2 • It was also observed at 100°/o 0 runs that 1 kg of 
H,O, applied to the EPO stage displaced 1.2 kg of CI0 2 in 
the entire bleach plant. This is shown in Figure 11, which 
is corrected for variations in browns tock kappa number. 

Figure 11. Effect of H202 in the 
EO Stage on Total CI02 Used (0100 + D) 

60.0 •• 
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Impact of the CI02 Process Used 

The C102 process selected has an impact on the AOX 
generated from a bleach plant. especially for high Cl0 2 

substitution levels. where large quantities of CI02 are used 
in the first bleach stage. Simpson selected Eka Nobel's 
methanol based CIO, process, SVP-UTE'i', over the 
conventional Cl0 2 process which uses sodium chloride (i.e., 
SVP"' or R-3}. The SVP-UTE'" process contains essentially 
no Cl2 in the Cl0 2 solution, while the conventional process 
contains 1.9 gpl Cl2 for a 10 gpl Cl0 2 solution with an 
additional by-product Cl2 of 0.42 kg per kg of CIO,. With 
this high level of Cl2 in the Cl0 2 solution and the Cl 2 by
product for the conventional process, a bleach plant can 
never operate higher than about 81·82% D. This includes 
Cl2 water made as a by-product and applied to the first 
bleach stage. With a low amount of Cl1 in Cl0 2 solution 
from a traditional methanol based process, the highest 0/o 
CI0 2 substitution possible is 98·99°/o. Figure 12 shows 
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r tha! {!10 n1casurcd an1ount of AOX is reduced by more lhan 
50% v..•hcn using the SVP-LITE'M process. for 100°.ki 0 
with H 10 1 in the EO stage. This assurncs the measured 
AOX for 85% 0 is the same for 81-82o/o 0. 

2 

Figure 12. Effect of CI02 Process on AOX 

MJ-... lo;Q/A.OMT, bl 

0100 - EPO 
llt•PP• ffo. • 2e.o 
7.22 ._ Applied CI02 •• A.ct. Cl2 
A.OX • NtH ll•oondatl' Tr••tmenl 

SYP-LITE SVP-COHVENTION"l 

The Cl0 2 plant at Simpson is designed to operate at 16 
TPD and has run as high as 22 - 24 TPD. CIO, production 
is limited to 12 - 14 TPD in the warmer months, since the 
only source of chilled water for making Cl02 solution is city 
water. This runs about GQoF in the summer. After the o/o 
0 trials were complete, Simpson installed a chiller unit, 
which now allows the no. 1 fiber line to operate 1 OOo/o D 
at design capacity. 

Bleaching Costs 

Bleaching costs have been evaluated for various levels of o/o 
Don the lab scale (13) as well as the mill scale (10, 14). 
Most evaluations are for four to five stages of bleaching, 
some using oxygen delignification before bleaching. There 
has been little work done to evaluate the bleaching costs 
for various levels of 0At D for a three stage bleach plant like 
Simpson's. 

The bleaching conditions are shown in Table 2 while the 
chemical charges and bleaching costs are shown in Table 
3. Also the results of the actual and predicted relative 
bleaching cost for all the CI02 substitution runs are shown 
in Figures 13 and 14. The actual relative bleaching cost is 
the cost of bleaching chemicals, corrected for brownstock 
kappa no. variations. The predicted relative bleaching cost 
is for the projected optimized condition with well washed 
browns tock. This cost is corrected for brownstock kappa 
no. variations, along with adjustments to the caustic and 
H 10 1 used in the EO stage and CI0 2 used in the final stage. 
The 15 % 0 cost is the reference for all comparisons. 

Figure 13 shows the relative bleaching costs for-15% to 
1 QQti; CJO 2 substitution when H20 2 was not used. For 15 -
50o/a D. there is essentially no increase in bleaching cost. 
Abov-e 50°/o 0, the bleaching cost rises to a maximum at 

lOQo/.., 0. Tt1ese results tire s1rnilar to Axcgard's for a five 
stage bleaching sequence (13). To operate dioxin free at 
85o/o O, the actual cost shows about a 50% increase over 
the reference, while the predicted cost is about 30% over 
the 15°...b o case. To operate Cl 2 free, without H20 2 , the 
actual cost was 78'70 more than the reference cost, 
whereas the predicted cost shows only a 38% increase. 
The reasons for such a large difference between the actual 
and predicted costs for 100% 0 are not fully understood. 
Some of the contributing factors include: poor brownstock 
washing, unoptimized bleaching conditions, and lack of 
brightness development in a three stage bleach plant when 
not using H20 2 • 

Figure 13. Relative Bleaching Cost for 
Various Levels of %0 (Without H202) 
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Figure 14. Relative Bleaching Cost for 
Various Levels of %0 (With H202) 
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Figure 14 shows the relative bleaching costs for 50o/o 0 to 
100% 0 when H20 2 was used. The actual costs were 
higher than the predicted costs primarily due to over 
application of H 20 2 in the EO stage, brownstock washing 
variability, and unoptimized bleaching conditions. H 2 0 2 was 
over applied by 1.5 to 3.5 kg/ADMT during these runs. To 
operate at 85% 0 or dioxin free with H20 2 , the actual cost 
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TABLE 2 - KEY BLEACHING CONDITIONS tor VARIOUS LEVELS 
of C/02 SUBSTITUTION 

. ~-=?RVV'N SiJVA L"lJ.'is.. -rJC'S'f'AV£ 1rsfAV£ 
-

! IJ!~EACil/NG NO. RATE KAPPA tgs. 
s£;ouc·Nc£ DAYS ADMT/D NO. NJ2SOI TEMP. FINAL 11.1;-rN TEMP. VAT Qi 

unit/. ocrADMT dcL. C nit f~ffN.1 deg._ C nit KNO. 
W1r110·ur 11Wz 
(CS5+Dt5)(EO)D JJ.0 '40 28J .10.4 5.1.9 - .11.0 ,,_, /OJ 25 

(D.lOC70)(£0)D zo 402 29.4 - 54.4 - .l43 7.1.9 IO.S .1.0 

(040CYiO)(ED)D zo <1611 J0.7 - S.1.8 - 29,0 71.1 9.8 2' 

(DS(!C5-0)(EO)D 38.() .112 J()_1 18.6 54-l - 507 70.7 8,/ -

(075=)(EO)D J0.0 .169 .11.2 10.4 53_1 - 46.6 I 71.J 8.6 2 7 

D/fWEOJD 6.0 259 22.8 Z1.9 56.7 ZS 68.0 74.J 8.5 zz 
WITllH202 

(075=)(EPO)D zo ~2 :M.O - 54.4 - 40.4 76.7 JO.I -

(D85C/5){EPO)D 25.0 .184 2'.6 J6J 54.4 - 50.9 7.l.O 9.8 .1.0 

I 
D/fWEPOID 22.0 .IOI 26.0 1.1.8 56.S 26 60.S ' 76.0 10.5 .1.0 

TABLE 3 - CHEMICAL CHARGES AND RELATIVE BLEACHING COSTS FOR 
VARIOUS LEVELS OF CL02 SUBSTITUTION 

~J1:A.u.c MuLc.._ ~Ru-'· CJ<nVC D.,1:A.vo I lVl/'U.. 

Bl.EACH/NG kg!ADMT.bl a..z FACTOR tg!ADMT.bl kg!ADMT.bl 'O!ARGE 
SEQUENCE MULT. • FACTOR 

02 002 "' NaO 02 H202 OD2 N~OH1 f/I 

11'/TH ,, u2 

I (C8S+Dl5)(ED)D 65.0 4.6 0.25.1 2.'9 429 10.8 ao //./ 4.S HJ 

(D.lOC70){EO)D 47.6 7.9 0,/81 Z/6 4-1-1 Ja9 ao Jl.S 5.0 i .I.JO 

(D4()Q;{J)(EO)D 45.7 Jl.B 0./65 2..29 .16..1 2.0 ao U.2 4.6 i .l,2 I 
(DSOCSO)(EO)D "'-' 16.6 0./60 Z65 23./ Jal 0.0 9.2 4.0 

I 
J..18 I 

(D75=)(EO)D 24.0 27.0 0.086 2.80 /9J 10.9 ao 9.5 3.7 .1.54 

D/f'lrVEOJD 0.0 J.l./ O.fJOO .1.51 JZ2 Ja9 ao 123 5_1 4.82 I WITHH202 I (D75=)(EPO)D 15.6 18.2 0.067 225 27.0 5.4 8.2 7.1. 0.4 2.92 

I (D85CJS)(EPO)D 11.6 26.0 0.052 267 25.J 7./ 8.2 9.6 l.B .161 
I 

i D/ntYEPOJD ao 26.11 aooo zso Zl.6 9.S 10.B 10., 2.1 J.,7 

[1} - Oiarge faclorum·ts =>kg. ofaaive OZ!ADMT,unbl.pt:r~ kappa no. 
f 2} - Corrcctcd for kappa ao. variatioas. c;,ustie and H202 appliatioa on the £0 sUge. 
[3} - Corrected for kappa ao. vatUtioas, aus:tic &: H20Z addition to the EO .stage. aad 002 la tbc final #ale. 
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was 65% more than the reference. while the predicted 
cost was 30% more. To operate at 100% D or Cl 2 free, 
the actual cost was 56% more than 15% D. with the 
predicted cost being 42% higher. Also included in this 
figure is the actual cost for a five stage bleach plant. 
0100-EP0-01-EP-02, operating at 100% 0 and at pulping 
and blezching conditions similar to Simpson's. For five 
stages ::tie operating costs for 100% D are only 18% 
greate~ :nan the reference. since the bleaching is distributed 
aver five stages rather than three. The cost of operating 
dioxin t~ee is substantial, and even higher for a Cl2 free 
operat;c:i. especially for a three stage bleach plant. Even 
at an 1;.,:reascd cost, Simpson is committed to producing 

fully b10ached market pulp from an "environmentally~ 
friendly" process. 
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Pulp Quality 

" Table 4 lists the pulp quality figures for each operational··.; 
period studied. The average market pulp brightness was '~ 
in the range of 86 · 88% GE. The lowest brightness came ' 
on the 100% 0 run with no H20 2• For the same run with : 
H20 2 and a higher kappa no., the brightness was 0.9 of a 
point higher. This shows that H20 2 is required to overcome 
the less efficient delignification at 100°/o O, which results 
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n achieving the brightness target for Cl2 free market pulp. 
Brightness reversion and shive count (or dirt) appear to !Jc 
slightly better for 75o/o D and above. 

The measured strength properties (Le .. burst, tear, and 
breaking length! are essentially equal and within target 
specifications. except for 100% D, without H20 2 , and 85°/o 
D. with H20 2 • For 1 OOo/o 0, the tear was a bit lower than 
the others. This is probably a result of the pulp being 
overcooked (i.e., low incoming kappa no.). For the 85o/o 0 
case, both tear and burst were lower. which may be 
explained by the higher final brightness of these runs. In 
general, Simpson observes high % 0 gives equivalent pulp 
strength properties as conventional bleaching for fully 
bleached market pulp. 

TABLE 4 - PULP QUALITY for VARIOUS LEVELS of CI02 
SUBSTITUTION 

11L..-.ro ........ ING rlN_,_ BR. DIRT FINAL BUR;:,1 T~R BR. 
SEQUENCE BR. REV: CT. VISC FACT. FACT. LGT. 

%GE ct/r-. _, km 
WIT/ft tlfl' HZOZ 
(CSS+DIS}(EO)D 87.2 .1.5 1.0 18.7 BU 113_1 JO.I 

(D.10C70)(EO)D 87.9 - - 18.7 - - -
(DIOCBJ)(EO)D 86.9 - - 18.9 - - -
(D50C50)(£0)D 87.S J . .f J.0 19.0 79.7 JJ2.9 10.S 

(D75C2S)(EO)D 87.6 2.6 0.4 20.8 BIJ..l 1.16.0 9.6 

DlmtEOID 86.J 2.9 0.0 19.S 81.6 1//.4 10.4 
WITHH2Q2 

(D75C25)(£PO)D 86.6 - - - - - -
(D85CIS)(EPO)D 88.8 2.5 0.8 14.9 75.4 115.7 10.0 

Dl~EPO>D 87.0 2.9 o.s 16.S 80.0 J:Z.S.8 9.6 

General Operational Observations 

There are a few basic observations in operating the bleach 
plant at high substitution levels which did not show up in 
the results. First, the optical/residual sensor for the DC 
stage had to be reset at the 85% D level and above. Next, 
full replacement with Cl02 was much more sensitive to 
ch.8nges In brownstock kappa no. and black liquor 
carryover. The addition of H 20 2 to the EO stage improved 
the overall stability of the bleach plant, especially when 
operating at 100% D. 

CONCLUSIONS 

The following main conclusions can be drawn from the high 
Cl0 2 substitution experience at Simpson: 

1. High 0/o 0 (50% +I in the first bleach stage 
significantly reduced AOX and TCDD/f in the 
effluent and TCDD/F in the pulp. 

2. 

3. 

4. 

Al an AOX of 1.5 kg/tp in the effluent, after 
secondary treatment, the mill essentially operates 
dioxin (TCDD/f) free. This resull is achieved by 
running at 85o/o 0, which is equivalent to operating 
at a molecular chlorine multiple of less than 0.05. 

H20 2 added to the EO stage reduces the charge 
factor in the DC stage, which lowers the amount of 
elemental chlorine applied to this stage. This should 
have resulted in less AOX in the effluent, but it did 
not. Optimization of the brownstock washer and 
other mill modifications are expected to resolve this 
apparent inconsistency. 

When operating at 100% D, 1 lb. of H,O, in the EO 
stage displaced 1.2 lbs of Cl02 for the entire bleach 
plant. When H20 2 was added to 100% 0 runs, the 
market pulp brightness was achieved and the bleach 
plant was more stable during upset conditions. 

5. The SVP-LITE™ CIO, process used at Simpson 
Tacoma produces a Cl0 2 solution with minimal Cl 2, 

resulting in about 50% less AOX in the effluent after 
secondary treatment than the conventional process 
for 100% CI02 substitution. 

6. 

7. 

Finished pulp properties of brightness, strength and 
cleanliness were essentially unchanged when 
replacing high amounts of Cl, in the DC stage with 
CIO,. 

The cost for operating from 15 · 50% D was the 
same, and increased above 50°k 0. To operate 
dioxin free {85% 0) with H20 2, the actual cost was 
65% more than the reference, while the operating 
cost after optimization should be 30% higher. To 
operate Cl, free (100% DI with H20 2• the actual cost 
was 56% more than the 15 o/o 0 runs, while the 
predicted cost is about 42% higher. For a five stage 
bleach plant, the bleaching cost is less than a three 
stage bleach plant since the bleaching is distributed 
over five stages rather than three. 

NEXT STEPS 

Simpson's progress in AOX and dioxin ITCDD/FI reduction 
has resulted in a wastewater discharge environmental 
permit (NPDESI based on maintaining a target substitution 
level of 85% D and monitoring AOX and dioxin levels for 
the next two years. The bleach plant has operated TCDD/F 
free since the high substitution trials in June of 1990 at 
85% D with H20 2 in the EO stage. Cl 2 free market pulp 
runs have been made, achieving pulp brightness in excess 
of 88% GE while using H20 2• Simpson's next step is to 
make extended runs as a Cl2 free mill. It will be made 
possible once the new browns tock washing system is fully 
operational. Then the Tacoma mill will be poised to meet 
both future environmental legislation and future market 
demands. 
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STATE OF OREGON 

County of Multnomah 

) 
) SS. 
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I, Nancy H. Lewis, being duly sworn, depose and say: (1) I am a competent person over the age of 18 
years; I am neither a party nor an attorney in the proceeding entitled In the Matters of NPDES Waste Discharge 
Permit No. 100716, issued to James River II, Inc. on November 14, 1990, and NPDES Waste Discharge Permit 
No. 100715, issued to the City of St. Helens on November 14, 1990, before the Environmental Quality 
Commission of the State of Oregon; (2) I am a person regularly employed by Lane Powell Spears Lubersky 
(with offices at 520 S.W. Yamhill Street, Suite 800, Portland, Oregon 97204-1383), attorneys for James River 
II, Inc. in said proceeding; (3) On June 11, 1992, I served all parties in said proceeding by delivering or 
mailing a true copy of the foregoing Petition by James River IT, Inc. for Reconsideration or Rehearing to 
the following: 

Fred Hansen, Director 
Dept. of Environmental Quality 
811 S. W. Sixth Avenue 
Portland, Oregon 97204 

The Honorable Arno H. Denecke 
3890 Dakota Road, S.E. 
Salem, Oregon 97032 

Lydia R. Thylor 
Dept. of Environmental Quality 
811 S. W. Sixth Avenue 
Portland, Oregon 97204 

William W. Wessinger, Chair 
Environmental Quality Commission 
121 S. W. Salmon, Suite 1100 
Portland, Oregon 97204 

Emery N. Castle, Vice Chair 
Environmental Quality Commission 
Oregon State University 
307 Ballard Hall 
Corvallis, Oregon 97331 

Henry Lorenzen, Member 
Environmental Quality Commission 
Corey, Byler, Rew, et. al. 
P.O. Box 218 
Pendleton, Oregon 9780 l 
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Carol A. Whipple, Member 
Environmental Quality Com'n. 
21755 Highway 138 West 
Elkton, Oregon 97436 

Linda McMahan, Member 
Environmental Quality Com'n. 
Berry Botanic Garden 
11505 S. W. Summerville Avenue 
Portland, Oregon 97219 

John E. Bonine, Esq. 
Western Natural Resources Clinic 
School of Law 
University of Oregon 
Eugene, Oregon 97 403 

Ralph A. Bradley, Esq. 
Bradley & Gordon, P. C. 
296 E. Fifth, Suite 309 
Eugene, Oregon 97 40 l 

Michael R. Campbell, Esq. 
Stoel Rives Boley Jones & Grey 
900 S. W. Fifth Avenue, #2300 
Portland, Oregon 97204 

Brian J. King, Esq. 
Holland & Hart 
West One Plaza, Suite 1400 
Boise, Idaho 83702 

Lane Powell Spears Lubersky 

Jay T. Waldron, Esq. 
Schwabe, Williamson & \"fyatt 
1211 S. W. Fifth Avenue 
Portland, Oregon 97204 

Peter M. Linden, Esq. 
City Attorney 
P.O. Box 278 
St. Helens, Oregon 97051 

Linda K. Williams, Esq. 
1744 N.E. Clackamas St. 
Portland, Oregon 97232 

Larry Edelman, Esq. 
Dept. of Justice 
1515 S.W. 5th Ave., No. 410 
Portland, Oregon 97201 

Lawrence Knudson, Esq. 
Department of Justice 
1515 S.W. 5th Ave., No. 410 
Portland, Oregon 97201 

Richard Baxendale, Esq. 
506 National Building 
1008 Western Avenue 
Seattle, Washington 98104 
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Portland, Oregon 97204-1383 1503) 226-6151 
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1 
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 
2 

3 In the Matter of National ) 
Pollutant Discharge Elimination ) 

4 System Waste Discharge Permit ) 
No. 100715, issued to the City ) 

5 of St. Helens on November 14, ) 
1990, ) 

6 ) 
and ) 

7 ) 
In the Matter of National ) 

8 Pollutant Discharge Elimination ) 
System waste Discharge Permit ) 

9 No. 1007 J.6, issued to James ) 
River II, Inc. on November 14, ) 

10 1990. 

11 

POPE & TALBOT'S PETITION 
FOR PARTICIPATION IN THE 
RECONSIDERATION OF EQC'S 
FINAL ORDER 

12 COMES NOW Pope & Talbot, Inc. (Pope & Talbot) to petition 

13 the Commission for permission to intervene or otherwise participate 

14 in any hearing or proceeding related to the Petitions for 

15 Reconsideration or Rehearing filed by James River II, Inc. and 

16 Boise Cascade Corporation in response to the Commission's Findings 

17 of Fact and Conclusions of Law and Final Order which were issued on 

18 April 16, 1992. 

19 In this Order, the Commission decided to include limits 

20 on organochlorines, measured as AOX, in the NPDES permits issued to 

21 James River and to the City of St. Helens. The City's permit 

22 covers effluent from Boise Cascade's st. Helens Mill. 

23 Citing new technological information and recent 

24 legislative and policy developments, however, both James River II, 

25 Inc. and Boise Cascade have filed petitions with the Commission for 

26 reconsideration or rehearing of the Commission's Findings of Fact 

Page and Conclusions of Law and Final Order. 

1 - POPE & TALBOT'S PETITION FOR PARTICIPATION 
RECONSIDERATION OF EQC'S FINAL ORDER 

IN THE 
(68120s'O~~.w\[~~H:0 WYATT 

Attorneys al Law 
Suites 1600-1950. Pacwes! Center 

1211 S. W. Fifth Avenue 
Portland, Oregon 97204-3795 

Telephone (503) 222-9981 
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Pope & Talbot now requests permission to participate in 

the consideration of the James River and Boise Cascade Petitions, 

as well as in any ensuing discussions concerning the sc"ope of the 

reconsideration or rehearing, specific issues to be remanded, and 

subsequent scheduling. Pope & Talbot was previously permitted to 

intervene in the original proceedings before the commission, and 

the same reasons that allowed Pope & Talbot to participate in the 

original EQC proceedings require the Commission to allow it to 

participate in the reconsideration. For a more complete statement 

of its interest in this proceeding, Pope & Talbot incorporates the 

attached Request for Participation which was previously filed. 

Pope & Talbot does not anticipate at this time raising 

issues on its own but is concerned with the complete and fair 

presentation of the issues to the Hearings Officer and the EQC. 

Pope & Talbot wishes to preserve its right to present oral argument 

and to provide written materials on the petitions themselves and on 

the scope of any ensuing reconsideration or rehearing. Further, 

Pope & Talbot can be expected to comment on issues which would 

implicate its current NPDES permit or the proposed application for 

an expansion permit. 

Respectfully submitted, 

SCHWABE, WILLIAMSON & WYATT 

Waldron 
av d F. Bartz, Jr. 
f Attorneys for Pope & Talbot 

2 - POPE & TALBOT'S PETITION FOR PARTICIPATION 
RECONSIDERATION OF EQC'S FINAL ORDER 

IN THE 
C6812Qt~~~+!i{~N t WYATI 

Attorneys at Law 
Suites 1600-1950, Pacwest Center 

1211 S. W. Filth Avenue 
Portland, Oregon 97204-3795 

Telephone (503) 222-9981 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the matter of the NPDES Waste ) 
Discharge Permit No. 3754-J, James ) 
River II, Inc., Wauna Mill, and ) 
the NPDES Waste Discharge Permit ) 
No. 100715, Boise Cascade. ) 

REQUEST FOR 
PARTICIPATION 

6 Pursuant to the order of the EQC dated December 26, 

7 1990, the order of the Hearings Officer at the pre-hearing 

8 conference in this matter on December 14, 1990 and OAR 137-03-005, 

9 Pope & Talbot, Inc. (Pope & Talbot), requests the right to 

10 participate in the proceedings on both permits identified above as 

11 a party or in the alternative that it be allowed to intervene as a 

12 party. In support of this request Pope & Talbot submits the 

13 following: 

14 1. 

15 Pope & Talbot is a Delaware corporation authorized to do 

16 business in the State of Oregon, with its principal office at P.O. 

17 Box 400, Halsey, Oregon 97348. 

18 2. 

19 Pope & Talbot's attorneys are Jay T. Waldron and 

20 David F. Bartz, Jr., Schwabe, Williamson & Wyatt, Suites 1600-

21 1950, 1211 s.w. Fifth Avenue, Portland, Oregon 97204, 222-9981. 

22 3. 

23 Pope & Talbot requests participation as a party. 

24 4. 

25 Pope & Talbot is interested in these proceedings and 

26 seeks to participate as a party because it owns and operates a 

Pag~ - REQUEST FOR PARTICIPATION 
(59802) 

•I 

SCHWA.SE. V•!LL!AMSOt• & VIY All 
A•1o'n~y1 o• lo.,.. 

Sv•!u 160C·lSOG, Poo:we1• Cer.1ef 
1211 $_ V• f,••), Avenue 

Porilor,d, Oie-go" 9'.'704·3795 
Telep~one (!iC3, 222·9981 



1 bleached kraft pulp mill at Halsey, Linn County, Oregon (*the 

2 Halsey Mill*). The following is further detail of Pope & Talbot's 

3 interest in these proceedings: 

4 A. The Halsey Mill discharges a treated process 

5 effluent into the Willamette River at River Mile 147.4. The point 

6 of discharge is in the Mid-Willamette Basin to which OAR 340-41-

7 442 et seq. applies. 

8 B. The Halsey Mill discharges effluent into the 

9 Willamette River pursuant to a National Pollution Discharge 

10 Elimination System permit number 100413 (*NPDES Permit") issued by 

11 the Oregon Department of Environmental Quality ("DEQ"). The NPDES 

12 permit expiration date is December 31, 1992. 

13 c. Pope & Talbot has completed and will soon submit to 

14 the Department of Environmental Quality an application for an 

15 NPDES permit for a substantial expansion of its Halsey Mill. 

16 D. on November 7, 1990 the DEQ issued a revised NPDES 

17 permit for the Halsey Mill. In conjunction with the issuance of 

18 that permit, the DEQ and Pope & Talbot entered into an Order on 

19 Consent whereby Pope & Talbot relinquished any right to appeal 

20 from any provision of that revised permit. Consequently, Pope & 

21 Talbot has not appealed its permit and there will be no contested 

22 case before the Environmental Quality Control Commission 

23 addressing that permit. 

24 E. Like the Boise Cascade and James River Mills which 

25 are the subject of these proceedings, Pope & Talbot's Halsey Mill 

26 discharges both TCDD (Dioxin) and absorbable organic halogens 
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1 {AOX). This proceeding will involve issues concerning the 

2 discharge limits for dioxin and AOX as well as monitoi;ing and 

3 other related requirements. 

4 

5 

6 

F. Pope & Talbot will expend over $50,000,000 to meet 

the requirements of the November 7, 1990 permit and the Order on 

Consent. All those improvements are premised on the long term 

7 requirements established in the permit and Order on Consent. 

8 G. The issues which Pope & Talbot expects to be raised 

9 by the mills and by the public participants will question the 

10 standards, requirements and policies for dioxin and AOX. These 

11 issues may have an impact on the Pope & Talbot permit. These 

12 issues may also have substantial impact on Pope & Talbot's 

13 application for a permit for its expanded facility. 

14 H. Although similar in many respects to the Boise 

15 Cascade and James River Mills, Pope & Talbot is the only bleached 

16 kraft paper mill on the Willamette River, a navigable waterway 

17 located wholly within the State of Oregon. Pope & Talbot produces 

18 paper products and sells those paper products in markets in direct 

19 competition with the products produced at the Boise Cascade and 

20 James River mills. 

21 I. Pope & Talbot could be adversely effected by the 

22 outcome of a review of the standards and requirements for the 

23 other two mills. 

24 5. 

25 Pope & Talbot's status as an economic competitor of the 

26 two mills, its status as the only bleached kraft paper mill on the 
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Willamette River, and the potential impact on its expansion permit 

are three reasons why the existing parties cannot ade9uately 

represent the interests of Pope & Talbot as identified above. 

6. 

Pope & Talbot submits this request for participation in 

6 good faith and not for purposes of delay. The participation of 

7 Pope & Talbot will not burden the proceeding nor unreasonably 

8 affect the adjudication of these contested cases. 

9 Respectfully submitted, 

11 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of July, 1992, I 

served the foregoing POPE & TALBOT'S PETITION FOR PARTLCIPATION 

IN THE RECONSIDERATION OF EQC'S FINAL ORDER, on the following 

parties at the following addresses: 

1 -

The Honorable Arno H. Denecke 
3890 Dakota Road SE 
Salem, Oregon 97302 

John E. Bonine 
western Environmental Law Clinic 
School of Law 
University of Oregon 
Eugene, Oregon 97403 

Larry Edelman 
Assistant Attorney General 
Oregon Department of Justice 
1515 s. W. Fifth Ave., suite 410 
Portland, Oregon 97201 

John w. Gould 
Richard H. Williams 
Lane Powell Spears Lubersky 
520 s. w. Yamhill St., suite 800 
Portland, Oregon 97204 

Linda K. Williams 
1744 N. E. Clackamas Street 
Portland, Oregon 97232 

William w. Wessinger, Chair 
Environmental Quality Commission 
121 s. w. Salmon, Suite 1100 
Portland, Oregon 97204 

Larry Knudsen 
Assistant Attorney General 
Oregon Department of Justice 
1515 s. w. Fifth Ave., suite 410 
Portland, Oregon 97201 

Peter M. Linden 
City Attorney 
city of st. Helens 
P. O. Box 278 
St. Helens, Oregon 

CERTIFICATE OF SERVICE 

97051 
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Attorneys al Law 

Suites 1600-1950. Pacwest Center 
1211 S. W. Fifth Avenue 

Portland, Oregon 97204-3795 
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Mr. Ralph A. Bradley 
Bradley & Gordon, P.C. 
296 E. Fifth st., Suite 309 
Eugene, Oregon 97401 

Lydia Taylor 
Department of Environmental Quality 
811 S. W. Sixth Avenue 
Portland, Oregon 97204 

Michael R. Campbell 
Stoel Rives Boley Jones & Grey 
900 s. w. Fifth Avenue 
Portland, Oregon 97204 

Mr. Fred Hansen, Director 
Department of Environmental Quality 
811 S. W. Sixth Avenue, 6th Floor 
Portland, Oregon 97204 

Emery N. Castle, Vice Chair 
Environmental Quality Commission 
Oregon State University 
307 Ballard Hall 
Corvallis, Oregon 97331 

Linda McMahan 
Berry Botanic Garden 
11505 s. W. Summerville Ave. 
Portland, Oregon 97219 

Henry Lorenzen, Member 
Environmental Quality Commission 
Corey, Byler, Rew, et al. 
P. o. Box 218 
Pendleton, Oregon 97801 

Carol W. Whipple, Member 
Environmental Quality Commission 
21755 Highway 138 West 
Elkton, Oregon 97436 

by mailing to them a true and correct copy thereof, certified by 

me as such, placed in a sealed envelope addressed to them at the 
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addresses set forth above, and deposited in the U.S. Post Office 

at Portland, Oregon on said day 

Neal A. Hueske 
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Attorneys al Law 
Suites 1600-1950, Pacwest Center 
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Environmental Quality Commission 
Ill Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Agenda Item _c_ 
July 23-24, 1992 Meeting 

Proposed Adoption of Rule Amendments to Delay Implementation of the Enterococci 
Bacteria Standard and Reinstate and Substitute the Fecal Coliform Standard in the 
Interim 

Summary: 
Problems with implementation of a new enterococcus bacteria standard, appeals to 
permits based on the standard, and emerging new science have prompted the department 
to want to take another look at this standard. 

This agenda item proposes a rule change to delay implementation of the enterococcus 
standard for three years while further study is made. The previous standard based on 
fecal coliform would be reinstated in the interim. 

A public hearing has been held and no opposition was registered. 

Department Recommendation: 
Adopt the rule amendments to the water quality standards for bacteria as presented in 
Attachment A of the staff report. 

_ f Ar · fhd.t-- • 1 

-Report AY.Ptor 

AWH 7/8/92 

~~/J.-" ./. 
Div{sion Administrator 

-
~,, ... ,,,., 
Director 



REQUEST FOR EQC ACTION 

Meeting Date: 
Agenda Item: 

Division: 
Section: 

SUBJECT: 

Qregon 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

July 23. 1992 
c 
Water Quality 
Municipal Waste 

Surface Water Quality Standards for Bacteria. 

PURPOSE: 

This agenda item proposes to delay implementation of the 
enterococcus bacteria standard for a period of three years, to 
reinstate the fecal coliform bacteria standard during the 
interim, and to reinstate the enterococcus bacteria standard 
after three years. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item __ for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_x_ Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact statement 
Public Notice 

Issue a Contested Case Order 
Approve a stipulated Order 
Enter an Order 

Proposed Order 

Attachment _A_ 
Attachment _B_ 
Attachment _c_ 
Attachment __ D_ 

Attachment 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 



Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION OF REQUESTED ACTION: 

Attachment 
Attachment 
Attachment 
Attachment 

Prior to 1981 the water quality standard for bacteria was 
total coliform. In 1981 the Environmental Quality Commission 
adopted a fecal coliform standard. Based on information 
available at that time, the Commission concluded that fecal 
coliform was a better indicator organism for the possible 
presence of human pathogens contained in effluent discharges 
from domestic waste sources. 

In July 1991, the Commission accepted the Department staff 
recommendations and replaced the fecal coliform bacteria 
standard with a standard based on enterococcus bacteria. The 
Department recommended the replacement of fecal coliform 
bacteria with enterococcus bacteria based on EPA guidelines 
and studies demonstrating that enterococcus is a much better 
indicator of the presence of human pathogens. 

When the new enterococcus bacteria standard was adopted in 
July 1991, Commission members and Department staff were aware 
that several communities were concerned about the new 
standard, and that additional information would be collected 
and analyzed to further assess the new standard. Based on the 
information reviewed to date, Department staff believe more 
time is needed before any conclusions can be reached. 

To facilitate continued investigation and to remove permittee 
uncertainty in meeting the new standard, the Department is 
proposing to reinstate the fecal coliform bacteria water 
quality standard for a period of three years. The standard 
will apply to all surface waters in the state. The Department 
is not proposing to eliminate the current enterococcus 
bacteria standard but rather to delay implementation of the 
standard for the same three year time period. During the 
three year period the Department and many domestic waste 
source permittees will continue to investigate and evaluate 
the enterococcus bacteria standard. At the end of the three 
year period the Department may choose to implement the 
enterococcus standard, propose to the Commission that the 
standard be modified, or propose that a new standard be 
adopted. 
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The Department mailed hearing notices and the proposed rule 
amendments on June 1, 1992, to all domestic sewage treatment 
facility permittees and to all parties interested in receiving 
proposed rule amendments. A hearing was held at Department 
Headquarters on July 1, 1992, and the hearing record closed at 
5:00 p.m. on the same day. The testimony was summarized and 
a response to the testimony was prepared (Attachments G and 
H) • 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

~ statutory Authority: ORS 468B.048 
Pursuant to Rule: 

~ Pursuant to Federal Law/Rule 
Federal Clean Water Act 

Attachment 

Attachment 
Attachment 
Attachment 

~ Time Constraints: It is important for the proposed rule 
amendments to be in effect as soon as possible. Several 
major domestic source permits are now being held up 
pending a Commission decision. If the Commission adopts 
the proposed amendments, permittee uncertainty will be 
removed and permits can be rapidly issued. 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
~ Hearing Officer's Report/Recommendations 
~ Response to Testimony/Comments 

Prior EQC Agenda Items: (list) 
Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment _!,L 
Attachment _lL 
Attachment 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The regulated community subject to the proposed rule 
amendments includes private industrial and domestic system 
dischargers, municipal waste water treatment facilities, 
federal and state agencies with treatment facilities, cities, 
counties and individual citizens. 
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As presented in the Hearing Officer's Report {Attachment G) 
seventeen communities and associations provided testimony on 
the proposed rule amendments. All commenters expressed 
concern about the enterococcus bacteria standard. These 
concerns are summarized as follows: 

1. Technical Basis. There was testimony stating that 
studies conducted by EPA lack scientific credibility and 
that the data °.fs: questionable. It was suggested that 
data collected by communities and by the Department to 
assess the ability of existing disinfection facilities to 
meet the enterococcus standard are in conflict. Based on 
an evaluation of data, the Department concluded that the 
enterococcus standard could be met with existing 
facilities. Several communities, based on an evaluation 
of their data, concluded that extensive modification of 
disinfection facilities would be necessary. Testimony 
was also submitted suggesting that the Department had not 
justified selection of the standard's numerical values or 
the application point of the standard at the end of the 
effluent discharge pipe. 

2. Public Health. Testimony was submitted stating that the 
state of Oregon has used fecal coliform bacteria as an 
indicator organism for many years and swimming related 
illness in Oregon is not common. It was suggested that 
since the fecal coliform standard is effective in 
protecting public health, why change the standard? 
Testimony was also submitted suggesting that disinfection 
of enterococcus bacteria would require "superchlorina
tion" and this could result in discharge of potentially 
toxic chlorinated hydrocarbons. 

3 . Costs. Many commenters stated that substantial 
modification of disinfection facilities would be 
necessary to meet the enterococcus standard, and that the 
cost would be very high. One testifier stated that the 
cost for required modifications to municipal waste 
treatment facilities statewide would be "approximately 
one billion dollars." 

The testimony supported both reinstatement of the fecal 
coliform standard, and further research and evaluation over 
the next three years. Some commenters suggested that there 
should be no provisions for automatic reinstatement of the 
enterococcus standard. several commenters suggested that 
after research and evaluation is completed, the most 
appropriate standard should be selected for application. 
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PROGRAM CONSIDEBATIQNS: 

The impact on Department staff and workload will be neutral 
with respect to permit issuance. Several major domestic 
source permits have been drafted to include the enterococcus 
bacteria standard. These permits can be easily revised to 
incorporate the fecal coliform standard. A few minor domestic 
permits will have to be amended to replace the enterococcus 
standard with the fecal standard. The fecal coliform standard 
will be incorporated into future new permits and permit 
renewals. Some staff time will need to be allocated for the 
next three years to an ongoing review of data and continued 
research. This activity is now ongoing in the municipal waste 
section. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Do not adopt the proposed amendments and maintain the 
current rule. 

2. Adopt amendments to the 
enterococcus bacteria 
permanently. 

current rule language and replace 
with fecal coliform bacteria 

3. Adopt amendments to the current rule language and replace 
the enterococcus bacteria standard with the fecal 
coliform bacteria standard for a period of three years. 
The enterococcus standard will be effective in July 1995. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends the proposed rule amendments be 
adopted as proposed in Alternative 3. The Department further 
recommends that the Commission direct the Department to 
continue data analysis and research, in conjunction with 
similar local government activities, to determine the most 
appropriate indicator organism for protection of human health 
and water quality, and to prepare a written report for 
Commission review by July 1995. The written report must 
contain a recommended indicator organism, recommended 
numerical values, and recommended point of application of the 
standard. 
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Alternative 1, do not adopt the proposed amendments and 
maintain the current rule, was considered and rejected. There 
was substantial public comment regarding the lack of a strong 
technical basis for selection of the enterococcus bacteria 
standard. Concerns were also expressed regarding very 
expensive capital improvements to disinfection facilities. 

Alternative 2, adopt amendments to the current rule language 
and replace enterococcus bacteria with fecal coliform bacteria 
permanently, was considered and rejected. Work performed to 
date on the applicability of enterococcus as the appropriate 
indicator organism should not be disregarded. After 
additional research and evaluation the Department may again 
conclude that enterococcus is the most appropriate indicator 
organism, or that another organism is most appropriate. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE POLICY: 

The proposed rule amendments are consistent with the agency's 
strategic plan direction, agency policies and legislative 
policy. 

INTENDED FOLLOWUP ACTIONS: 

The Department will continue to work with local governments, 
the League of Oregon cities and the Association of Clean Water 
Agencies for the next three years. Water quality analyses of 
bacteria will be conducted on an ongoing basis. Reviews of 
pertinent scientific studies will be made as they are 
completed, as well as reviews of other pertinent literature. 
Personnel from other state agency water programs will be 
contacted to determine their experience in regulating various 
water quality bacteria standards. Department staff will 
consider forming a task force in the third year to review all 
useful information and to provide recommendations to the 
Department. At the conclusion of the three year period, the 
Department will either implement the enterococcus standard or 
propose additional rule amendments. Proposals could range 
from permanent reinstatement of the fecal coliform standard to 
a new indicator organism. 
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Attachment A 

OREGON ADMINISTRATIVE RULES 

NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fb~aeke~f portions of text represent proposed 
deletions made to the rules 

OAR 340-41-205(2)(e) 

NORTH COAST-LOWER COLUMBIA BASIN 

(e) Bacteria standards. 

CA> Effective upon filing and through June 30, 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or eauivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal 
coliform per 100 milliliters based on a 
minimum of 5 samples in a 30-day period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 ml. 

Ciil Marine waters and estuarine shellfish 
growing waters: A fecal coliform median 
concentration of 14 organisms per 100 
milliliters. with not more than 10 percent of 
the samples exceeding 43 organisms per 100 
ml. 

Ciiil Estuarine waters other than shellfish 
growing waters: A log mean of 200 fecal 
coliform per 100 milliliters based on a 
minimum of 5 samples in a 30-day period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 ml. 

CB> Effective July 1. 1995. Bacteria of the coliform 
group associated with fecal sources and bacteria of 
the enterococci group (MPN or equivalent membrane 
filtration using a representative number of 
samples) shall not exceed the criteria values 

MW\WH5175.5A 
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described in paragraphs (2) {e)ffA~f(B)(i) through 
ffe~t<iii) of this rule. However, the Department 
may designate site-specific bacteria criteria on a 
case-by-case basis to protect beneficial uses. 
site specific values shall be described in and 
included as part of a water quality management 
planf::-f~ 

ffA~t Ci> Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ffB~t Cii> Marine waters and estuarine shellfish growing 
waters: A fecal coliform median con
centration of 14 organisms per 100 ml, with 
not more than 10 percent of the samples 
exceeding 43 organisms per 100 ml. 

ffe~t <iii> Estuarine waters other than shellfish 
growing waters: A geometric mean of 35 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 104 enterococci per 100 ml. 

ffBt Exis~ing-p~i~-eEE~11e1t~-~i:mi~a~iens-:Eo~-Eeea~ 
ee~i:Eo~-vi~~-:remain-in-eE~-llft~i~-p~i~ 
l"efteWa~,-o~-11B~i~-1:lte-Bep~1:men~-~eepens-exis~imJ 
p~i~s-~-ine~llde-an-eEE~tten~-~i:mi~-and-eemp~ianee 
seftedtt~e-:Eo~-en~~eeeeei~t 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The tb~aelfe"l:edf portions of text represent proposed 
deletions made to the rules 

OAR 340-41-245(2)(e) 

MID COAST BASIN 

(e) Bacteria Standards. 

CAl Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources (MPH or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal 
coliform per 100 milliliters based on a 
minimum of 5 samples in a 30-day period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 ml. 

Ciil Marine waters and estuarine shellfish 
growing waters: A fecal coliform median 
concentration of 14 organisms per 100 
milliliters. with not more than 10 percent of 
the samples exceeding 43 organisms per 100 
ml. 

Ciiil Estuarine waters other than shellfish growing 
waters: A log mean of 200 fecal coliform per 
100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples incthe 30-day 
period exceeding 400 per 100 ml. 

(Bl Effective Julv 1. 1995. Bacteria of the coliform 
group associated with fecal sources and bacteria of 
the enterococci group (MPN or equivalent membrane 
filtration using a representative number of 
samples) shall not exceed the criteria values 
described in paragraphs (2) (e)tfA~fCBlCil through 
tfe~fCiiil of this rule. However, the Department 
may designate site-specific bacteria criteria on a 
case-by-case basis to protect beneficial uses. 
Site specific values shall be described in and 
included as part of a water quality management 
plant:-fJ. 
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tfA}f Cil Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

tfB}i Ciil Marine waters and estuarine shellfish growing 
waters: A fecal coliform median con
centration of 14 organisms per 100 ml, with 
not more than 10 percent of the samples 
exceeding 43 organisms per 100 ml. 

tfe}i Ciiil Estuarine waters other than shellfish growing 
waters: A geometric mean of 35 enterococci 
per 100 milliliters based on no fewer than 
five samples, representative of seasonal 
conditions, collected over a period of at 
least 30 days. No single sample should 
exceed 104 enterococci per 100 ml. 

tfBt Exis~iftCJ-pez'llli~-e££%tien~-%.i:mi~a~i:ons-:fer-£eea~ 
ee%i:fer:m-vi%%-:remain-in-e££ee~-tift~i%-per:mi~ 
reneva%;-er-tift~i%-t:he-Bepart91en~-reepens-exis~iftCJ 
Pez'llli~s-~-ine%1ide-an-e££%Ben~-%.i:mi~-and-eemp%ianee 
sehedti%e-:fer-en~ereeeeeirf 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The t8~ae1te1:edf portions of text represent proposed 
deletions made to the rules 

OAR 340-41-285(2){e) 

UMPQUA BASIN 

(e) Bacteria Standards. 

CA) Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or eauivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal 
coliform per 100 milliliters based on a 
minimum of 5 samples in a 30-day period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 ml. 

Ciil Marine waters and estuarine shellfish 
growing waters: A fecal coliform median 
concentration of 14 organisms per 100 
milliliters. with not more than 10 percent of 
the samples exceeding 43 organisms per 100 
ml. 

Ciiil Estuarine waters other than shellfish growing 
waters: A log mean of 200 fecal coliform per 
100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day 
period exceeding 400 per 100 ml. 

(Bl Effective July 1. 1995. Bacteria of the coliform 
group associated with fecal sources and bacteri.a of 
the enterococci group (MPN or equivalent membrane 
filtration using a representative number of 
samples) shall not exceed the criteria values 
described in paragraphs (2) (e)tfA}fCBlCil through 
tfe}t<iiil of this rule. However, the Department 
may designate site-specific bacteria criteria on a 
case-by-case basis to protect beneficial uses. 
site specific values shal.l be described in and 
included as part of a water quality management 
plan: 

MW\WH5175.5A 
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tfA)-f Cil Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

tfB)-f Ciil Marine and shellfish growing waters: A fecal 
coliform median concentration of 14 
organisms per 100 ml, with not more than 10 
percent of the samples exceeding 43 organisms 
per 100 ml. 

tfe)-t Ciiil Estuarine waters other than shellfish growing 
areas: tP.reshva1:e:rs~t A geometric mean of 35 
enterococci per 100 milliliters based.on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 104 enterococci per 100 ml. 

ttBt Bzis~ift«]'-per'llli~-e££~tten~-~i:mi~a~iens-:fe~-£eea~ 
ee~i:ferm-wi~~-:remain-in-e££ee~-1Hl~i~-per'llli~ 
~eva~,-e~-1Hl~i~-1:he-Bepart:men~-~eepens-exis~iB«J 
per'llli~s-~-ine~llde-an-e££~tten~-~i:mi~-and-eemp~ianee 
l!!lelted11~-:fe~-en~i:-f 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fbraeke~t portions of text represent proposed 
deletions made to the rules 

OAR 340-41-325{2)(e) 

SOUTH COAST BASIN 

(e) Bacteria Standards. 

1Al. Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal 
coliform per 100 milliliters based on a 
minimum of 5 samples in a 30-day period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 ml. 

C·iil Marine waters and estuarine shellfish 
growing waters: A fecal coliform median 
concentration of 14 organisms per 100 
milliliters. with not more than 10 percent of 
the samples exceeding 43 organisms per 100 
ml. 

Ciiil Estuarine waters other than shellfish growing 
waters: A log mean of 200 fecal coliform per 
100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day 
period exceeding 400 per 100 ml. 

1Dl Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraphs 
(2) (e)ffA}fCBlCil through tfe}fCiiil of this rule. 
However, the Department may designate site
specific bacteria criteria on a case-by-case basis 
to protect beneficial uses. site specific values 
shall be described in and included as part of a 
water quality management plan: 
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tfA~t Ci) Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

tfB~ Ciil Marine waters and estuarine shellfish growing 
waters: A fecal coliform median con
centration of 14 organisms per 100 ml, with 
not more than 10 percent of the samples 
exceeding 43 organisms per 100 ml. 

tfe~t Ciii> Estuarine waters other than shellfish growing 
waters: A geometric mean of 35 enterococci 
per 100 milliliters based on no fewer than 
five samples, representative of seasonal 
conditions, collected over a period of at 
least 30 days. No single sample should 
exceed 104 enterococci per 100 ml. 

tfBt Elfis~iBtJ-p~i~-eEE~tten~-~i:Jni~a~iens-:FeP-Eeea~ 
eo~i:Fel!'lll-vi~~-PeJnain-in-eEEee~-ttn~i~-pel!'llli~ 
~newa~,-eP-ttn~i~-1:lte-Bepart:men~-Pe6pens-exis~illtJ 
p~i~s-~-ine~llde-an-eEE~tten~-~i:Jni~-and-eemp~ianee 

sehedtt~-:FeP-en~eei~t 
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NOTE: 

The under1ined portions of text represent proposed 
additions made to the rules. 

The fb~aeke~f portions of text represent proposed 
deletions made to the rules 

OAR 340-41-365(2)(e) 

ROGUE BASIN 

(e) Bacteria Standards. 

CA) Effective upon filing and through June 30, 1995. 
Organisms of the co1if orm group where associated 
with feca1 sources CMPN or equivalent MF using a 
representative number of samp1esl: 

Cil Freshwaters: A log mean of 200 feca1 
co1iform per 100 mi11i1iters based on a 
minimum of 5 samples in a 30-dav period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 m1. 

Ciil Marine waters: A fecal co1iform median 
concentration of 14 organisms per 100 
mi11i1iters. with not more than 10 percent of 
the samples exceeding 43 organisms per 100 
m1. 

Ciiil Estuarine waters: A 1og mean of 200 feca1 
coliform per 100 mi11i1iters based on a 
minimum of 5 samples in a 30-day period with 
no more than 10 percent of the samp1es in the 
30-day period exceeding 400 per 100 ml. 

(Bl Effective Ju1y 1. 1995. Bacteria of the coliform 
group associated with fecal sources and bacteria of 
the enterococci group (MPN or equivalent membrane 
filtration using a representative number of 
samples) shall not exceed the criteria values 
described in paragraphs (2) (e)ffA~fCBlCil through 
ffe~fCiiil of this rule. However, the Department 
may designate site-specific bacteria criteria on a 
case-by-case basis to protect beneficial uses. 
Site specific values shall be described in and 
included as part of a water quality management 
plan: · 
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[(A)] Cil Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ffB~t Ciil Marine waters: A fecal coliform median con
centration of 14 organisms per 100 ml, with 
not more than 10 percent of the samples 
exceeding ·43 organisms per 100 ml. 

ffe~t Ciiil Estuarine waters: fl!'~shva~s~t A geometric 
mean of 35 enterococci per 100 milliliters 
based on no fewer than five samples, 
representative of seasonal conditions, 
collected over a period of at least 30 days. 
No single sample should exceed 104 
enterococci per 100 ml. 

ffBt Blfis~iB«J-p~i~-e££~tten~-~i:mi~a~i:ens-:fo~-:feea~ 
eo~i:fo:r'lll-11i~~-remain-in-e£:fee~-ttn~i~-pe:r'llli~ 
~newa~,-e~-ttn~i~-1:1te-Beparaaen~-~eepens-exis~il'l«J 
pe:r'llli~s-~-ine~llde-an-e££~tten~-~i:mi~-and-eemp~ianee 
sehedtt~e-:fo~-en~~eeeeei~t 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fbraeke~t portions of text represent proposed 
deletions made to the rules 

OAR 340-41-445(2)(e) 

WILLAMETTE BASIN 

{e) Bacteria Standards. 

CAl Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or eauivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal 
coliform per 100 milliliters based on a 
minimlim of 5 samples in a 30-day period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 ml. 

CBl Effective July 1. 1995. Bacteria of the coliform 
group associated with fecal sources and bacteria of 
the enterococci group {MPN or equivalent membrane 
filtration using a representative number of 
samples) shall not exceed the criteria values 
described in paragraph (2)(e)ffAtfCBlCil of this 
rule. However, the Department may designate site
specific bacteria criteria on a case-by-case basis 
to protect beneficial uses. Site specific values 
shall be described in and included as part of a 
water quality management plan: 

ffAtt ill Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ffBt Elfis~iH1J-peP11ti~-e£E%tten~-%.i:mi~a~iens-£er-Eeea~ 
ee%i£e:rm-vi%%-:remain-in-eEEee~-ttn~i%-pe:rmi~ 
renewa%;-er-ttn~i%-1:he-Bepar1:lllen~-reepens-exis~ifttJ 
pe:rmi~s-t=o-ine%lltle-an-e££%tten~-%.i:mi~-and-eemp%ianee 
sehecitt%e-£er-en~ereeeeei.-f 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fhPaeke~edt portions of text represent proposed 
deletions made to the rules 

OAR 340-41-485(2)(e) 

SANDY BASIN 

(e) Bacteria Standards. 

CAl Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources (MPH or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal 
coliform per 100 milliliters based on a 
minimum of 5 samples in a 30-day period with 
no more than 10 percent of the samples in the 
30-day period exceeding 400 per 100 ml. 

CBl Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)tfA~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan: 

tfA~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

t fBt Bx.is~.iJMJ-pe:r'lll.i~ -e:f :f J:tten~ -J:i:m.i~a~i:ens-:fep -:feea'l 
ee1:.i:fe:r<111-w.i1:1:-~.in-.in-e:f:fee~-1Hl~.i1:-pe:r<111.i~ 
~neva1:;-eP-ttB~.i1:-~e-Bep~en~-~epens-e~.is~.iJMJ 
pe:r'lll.i~s-~-.ine1:1itle-an-e:f:f1:uen~-1:i:m.i~-and-eemp1:.ianee 
sekeduJ:e-:fep-en~Peeeee.i~t 

MW\WH5175.5A 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The thraeJte~f portions of text represent proposed 
deletions made to the rules 

OAR 340-41-525(2)(e) 

HOOD BASIN 

(e) Bacteria Standards. 

CAl Effective upon filing and through June 30, 1995. 
Organisms of the coliform group where associated 
with fecal sources (MPH or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A loa mean of 200 fecal coliform 
per 100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

CBl Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)tfA~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. Site specific values shall be 
described in and included as part of a water 
quality management plan. 

tfA~f 1i.l Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

tfBt Hlfis~in«J-per.ati~-e££~tten~-~.i:mi~a~i:ons-:fer-£eea~ 
ee~i:fe:r:m-vi~~-remain-in-e££ee~-1Ht~i~-per.mi~ 
:renewa~;-er-lHt~i~-~-Bepart:Jnen~-reepens-exis~in<J 
pe:r:mi~s-~-ine~lide-an-e££~tten~-~.i:mi~-antl-ee:mp~ianee 
sehedtt~-:fer-en~ereeeeei~ 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fh~aeke1:edf portions of text represent proposed 
deletions made to the rules 

OAR 340-41-565(2)(e) 

DESCHUTES BASIN 

(e) Bacteria Standards. 

(Al Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPH or eauivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal coliform 
per 100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

CBl Effective July 1. 1995: Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2)(e)ftA~tCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. Site specific values shall be 
described in and included as part of a water 
quality management plan: 

ftA~t 1i.l Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ftBt Elfis~iB<J-pel!'llli~-eEE~8en~-~i:mi~a~ions-&t~-Eeea~ 
ee~i&t~-Vi~~-pemain-in-eE~-8ft~i~-pel!'llli~ 
~newa~,-e~-8ft~i~-1:fte-Bepart:men~-~pens-exis~imJ 
pel!'llli~s-~-ine~l:lde-an-eEE~8en~-~i:mi~-ant'l-eemp~ianee 
sehed8~-&t~-en~i~t 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fb~aeJfe~t portions of text represent proposed 
deletions made to the rules 

OAR 340-41-605 

JOHN DAY BASIN 

(e) Bacteria Standards. 

(Al Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources (MPN or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal coliform 
per 100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

CB> Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group {MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)ffA~t<BlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan. 

ffA~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ffBt Elfis~in«J-pel!'llli~-e££~1Hm~-~i:mi~a~.i:ons-:fe~-£eea~ 
eo~i:ferm'-vi~~-:remain-in-e££ee~-lllt~i~-p~i~ 
:reneva~,-e~-llB~i~-1:fte-Beparanen~-:reepens-exis~ill<J 
peP111i~s-~-ine~llde-an-e££~1Hm~-~i:mi~-and-eemp~ianee 
selledtt~-:fe~-en~~eeeeei~t 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fbPaekei:etlt portions of text represent proposed 
deletions made to the rules 

OAR 340-41-645(2)(e) 

UMATILLA BASIN 

(e) Bacteria standards. 

CA) Effective upon filing and through June 30, 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal coliform 
per 100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

CBl Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)ftA:~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan. 

ftA:~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ftBt Exis~i~-pez"111i~-e££~tten~-~ilni~a~i:ens-:fep-£eea~ 
ee~i:fe:rm-wi~~-rema:in-in-e££ee~-un~i~-p~i~ 
~ewa~;-eP-ttn~i~-1:he-Bep~en~-Peepens-elfis~i~ 
pe:rmi~s-~-ine~ttfle-an-e££~tten~-~imi~-ant!l-eemp~ianee 
sehetiu~-:fep-en~eei.-t 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fh~aeJte"l:edf portions of text represent proposed 
deletions made to the rules 

OAR 340-41-685(2)(d) 

WALLA WALLA BASIN 

(d) Bacteria Standards. 

CA) Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPH or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal coliform 
per 100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 oercent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

CB) Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (d)ffA:~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan: 

ffA:~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ffBt Elfis~intJ-per'llli~-eEE%tten~-%Hii~a~i:ons-:fe~-Eeea~ 
ee%i:fe~-vi%%-~ain-in-e££ee~-ttn~i%-per'llli~ 
~newa%;-o~-ttn~i%-~e-Bep~en~-~eepens-exis~i~ 
per'llli~s-~-ine%1lfle-an-e££%tten~-%Hii~-and-eemp%ianee 
sehedtt%e-:fe~-en~~eeei~t 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The under1ined portions of text represent proposed 
additions made to the ru1es. 

The fbPaeke~t portions of text represent proposed 
de1etions made to the ru1es 

OAR 340-41-725(2}(e) 

GRANDE RONDE BASIN 

(e) Bacteria Standards. 

CAl Effective upon fi1ing and through June 30. 1995. 
Organisms of the co1if orm group where associated 
with feca1 sources CMPN or equiva1ent MF using a 
representative number of samp1esl: 

Cil Freshwaters: A 1oq mean of 200 feca1 co1iform 
per 100 mi11i1iters based on a minimum of 5 
samp1es in a 30-day period with no more than 
10 percent of the samp1es in the 30-day period 
exceeding 400 per 100 m1. 

CBl Effective Ju1y 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)ffA~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. Site specific values shall be 
described in and included as part of a water 
quality management plan. 

tfA~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no fewer 
than five samples, representative of seasonal 
conditions, collected over a period of at least 30 
days. No single sample should exceed 61 
enterococci per 100 ml. 

tfBt Elfis~illt}-~i~-eEE~&en~-~i:Jnii:a:~iens-£ep-:feea~ 
ee~iEe:rm-wi~~-:remain-in-eEEee~-&B~i~-permi~ 
~wa~;-eP-&B~i~-i:he-Bep~en~-~pens-exis~iB<J 
pe:rmi~s-~-ine~lide-an-eEE~&en~-~i:Jni~-aftd-eemp~ianee 
sehed&~-£ep-en~epeeeeei~t 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The under1ined portions of text represent proposed 
additions made to the rules. 

The tbrae1fe1:etlf portions of text represent proposed 
deletions made to the rules 

OAR 340-41-765{2){e) 

POWDER BASIN 

(e) Bacteria Standards. 

CA> Effective upon fi1ing and through June 30, 1995. 
Organisms of the co1if orm group where associated 
with feca1 sources CMPN or eauiva1ent MF using a 
representative number of samp1esl: 

Cil Freshwaters: A 1og mean of 200 feca1 co1iform 
per 100 mi11i1iters based on a minimum of 5 
samp1es in a 30-day period with no more than 
10 percent of the samoles in the 30-day period 
exceeding 400 per 100 m1. 

CB> Effective Ju1y 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)tfA~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan: 

tfA~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no fewer 
than five samples, representative of seasonal 
conditions, collected over a period of at least 30 
days. No single sample should exceed 61 
enterococci per 100 ml. 

tfBt Elfis~illt}-~i~-e££~tten~-~i:mi~a~ions-£or-£eea~ 
ee~i£8~-wi~~-l!'elllain-in-e££ee~-lift~i~-p~i~ 
~newa~,-eP-lift~i~-~-Bep~en~-reepens-exis~illtJ 
~i~s-1::o-ine~ttde-an-e££~tien~-~i:mi~-and-eemp~ianee 
sehedti~-£op-en~i:-f 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fhPaek:e~t portions of text represent proposed 
deletions made to the rules 

OAR 340-41-805(2)(e) 

MALHEUR RIVER BASIN 

(e) Bacteria Standards. 

_{A}_ Effective upon filing and through June 30, 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or eauivalent MF using a 
representative number of samples): 

ill Freshwaters: A loa mean of 200 fecal coliform 
per 100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

CB) Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)ffA~f{B){i) of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan: 

[(A)] ill Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ffBt Bxis~i™J-pePllli~-eEE~tten~-~i:mi~a~iens-EeP-:feea~ 
ee~iEeP111-wi~~-:remain-in-eEEee~-ttn~i~-peP111i~ 
peneva~,-eP-ttn~i~-~e-Bep~en~-Peepens-exis~i™J 
peP111i~s-~-ine~1ide-an-eEE~tten~-~i:mi~-and-eemp~ianee 
sehedtt~e-EeP-en~ePeeeeei~t 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The under1ined portions of text represent proposed 
additions made to the rules. 

The fbPaeke~t portions of text represent proposed 
deletions made to the rules 

OAR 340-41-845(2)(e) 

OWYHEE BASIN 

(e) Bacteria Standards. 

CAl Effective upon fi1ing and through June 30, 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or equivalent MF using a 
representative number of samp1esl: 

Cil Freshwaters: A 1oq mean of 200 feca1 co1iform 
per 100 mil1iliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

CBl Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)tfA~tCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan: 

tfA~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

tfBt Bxis~ift4J-pepmi~-e££~tten~-~imi~a~iens-:fep-£eea~ 
ee~i:fe:rm-vi~~-:remain-in-e££ee~-ttn~i~-pe:rmi~ 
Penewa~;-eP-ttn~i~-~-Bepari911en~-peepens-exis~intJ 
pepmi~s-~-ine~ttde-an-e££~tten~-~imi~-anil-eemp~ianee 
sehedtt~-:feP-en~Peeeeei~t 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fhraeke~f portions of text represent proposed 
deletions made to the rules 

OAR 340-41-885(2)(e) 

MALHEUR LAKE BASIN 

(e) Bacteria Standards. 

CAl Effective upon filing and through June 30, 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or equivalent MF using a 
representative number of samples): 

Cil Freshwaters: A log mean of 200 fecal coliform 
per 100 milliliters based on a minimum of 5 
samples in a 30-day period with no more than 
10 percent of the samples in the 30-day period 
exceeding 400 per 100 ml. 

(Bl Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)ffA~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. Site specific values shall be 
described in and included as part of a water 
quality management plan: 

ffA~t 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

(Cl Bacterial pollution or other conditions deleterious 
to waters used for domestic purposes. livestock 
watering. irrigation. or bathing. or otherwise 
injurious to public health shall not be allowed. 

ffBt Blfis~i~-perai~-e££~11eft~-~imi~a~i:ons-£er-:feea~ 
ee~i£erm-vi~~-:remain-in-e£:fee~-1Hl~i~-permi~ 

MW\WH5175.5A 
July 24, 1992 

A - 22 



~neva~;-er-1Hl~i~-~-Bepltl!'19len~-:reepens-e2is~i11.4J 
pe:r'llli~s-~-ine~llde-an-e~~~tten~-~ilni~-antl-eemp~ianee 
l!lehedtt~-:fer-en~reeeeei:-t 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fbPaekei:etlf portions of text represent proposed 
deletions made to the rules 

OAR 340-41-925{2){e) 

GOOSE AND SUMMER LAKES BASIN 

(e) Bacteria standards. 

(Al Effective upon filing and through June 30, 1995. 
Organisms of the coliform group where associated 
With fecal sources CMPN or equivalent MF using a 
representative number of samples): 

Ci> A log mean of 200 fecal coliform per 100 
milliliters based on a minimum of 5 samples in 
a 30-day period with no more than 10 percent 
of the samples in the 30-day period exceeding 
400 per 100 ml. 

CB) Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group (MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2)(e)tfA~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. Site specific values shall be 
described in and included as part of a water 
quality management plan: 

tfA~t 1iJ_ Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

tfBt Elfis~iftt)'-pePJni~-eEE~Ben~-~imi~a~iens-:fep-£eea~ 
ee~i:fe:r:m-vi~~-:remain-in-e£Eee~-BB~i~-pePJni~ 
~ewa~;-eP-BB~i~-~-Bepar191en~-Peepens-elfis~i~ 
'pePJni~s-~-ine~tffle-an-e££~Ben~-~imi~-and-eemp~ianee 
seltef.lB~-:fep-en~epeeeeeirf 

MW\WH5175.5A 
July 24, 1992 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The fbraeke~t portions of text represent proposed 
deletions made to the rules 

OAR 340-41-965(2}(e) 

KLAMATH BASIN 

(e) Bacteria Standards. 

CAl Effective upon filing and through June 30. 1995. 
Organisms of the coliform group where associated 
with fecal sources CMPN or eauivalent MF using a 
representative number of samples): 

Cil Main stem of Klamath River: Average 
concentrations shall not exceed 1000 per 100 
milliliters. with 2ot of the samples not to 
exceed 2400 per 100 milliliters. 

CB> Effective July 1. 1995. Bacteria of the 
coliform group associated with fecal sources and 
bacteria of the enterococci group {MPN or 
equivalent membrane filtration using a 
representative number of samples) shall not exceed 
the criteria values described in paragraph 
(2) (e)ffA:~fCBlCil of this rule. However, the 
Department may designate site-specific bacteria 
criteria on a case-by-case basis to protect 
beneficial uses. site specific values shall be 
described in and included as part of a water 
quality management plan: 

[(A)] 1il Freshwaters: A geometric mean of 33 
enterococci per 100 milliliters based on no 
fewer than five samples, representative of 
seasonal conditions, collected over a period 
of at least 30 days. No single sample should 
exceed 61 enterococci per 100 ml. 

ffBt Bxis~i1t4J-per:mi~-eEE~11en~-~i:Jai~a~iens-£er-£eea~ 
ee~i:fel!'lll-vi~~-remain-in-eEEee~-1U1~i~-per:mi~ 
renewa~;-or-1U1~i~-~e-Bep~en~-reopens-e~is~illtJ 
per:mi~s-~-ine~l:lde-an-eEE~tten~-~i:Jai~-and-eomp~ianee 
sekedtt~-:fer-en~roeoeeiTf 

MW\WH5175.5A 
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Attachment B 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information 
on the Environmental Quality Commission's intended action to 
adopt a rule. 

(1) Legal Authority 

Oregon Revised statutes (ORS) 468B.048 authorizes the 
Environmental Quality Commission to adopt rules which specify 
standards of quality and purity for state waters. ORS 468.020 
authorizes the Commission to adopt such rules and standards as is 
necessary to carry out its policies. ORS 468B.035 authorizes the 
Environmental Quality Commission to adopt rules to implement 
provisions of the Federal Water Pollution Control Act and federal 
regulations and guidelines issued pursuant to the Act. 

(2) Need for the Rule 

The Department proposes to amend the water quality rules to delay 
the implementation of the enterococci bacteria standard until 
July 1995 and in the interim to reinstate the prior fecal 
coliform bacteria standard. 

The reason for the implementation delay request is that more 
investigation and data analysis are necessary to evaluate the 
applicability of the current enterococci bacteria standard to 
wastewater treatment regulation, and protection of identified 
beneficial uses including water contact recreation. Continued 
investigations are needed to determine: 

1. Whether enterococcus bacteria is an appropriate 
indicator organism and whether a standard based on 
another indicator organism such as E. coli bacteria 
would be more appropriate. 

2. Whether the enterococcus bacteria criteria values in 
the rules are appropriate and if the values should be 
revised. 

3. Whether a single numerical criteria value is 
appropriate and if the value should be varied on a 
seasonal basis. 

4. Whether the criteria values should be measured at the 
end of the effluent discharge pipe, the zone of initial 
dilution, or at the boundary of a specifically defined 
mixing zone. 



Statement of Need For Rulemaking 

5. If the cost for modifying disinfection facilities to 
meet the new standard is affordable, and if the 
timetable for implementation is appropriate. 

(3) Principal Documents and Information Relied Upon in this 
Rulemakinq 

Data supplied by municipalities pertaining to municipal 
wastewater treatment plant performance in meeting proposed 
enterococcus permit requirements. 

Discussions with local government officials. 

MW\WC10\WC10400.5 B - 2 



Attachment c 

FISCAL AND ECONOMIC IMPACT 

1. Municipalities such as Cities, Service Districts and 
Sanitary Districts. 

The proposed rule change delays application of the 
enterococci bacteria standard until July 1995, and 
reinstates the fecal coliform bacteria standard which has 
been in 6;ffect since June 1983. This rule change will have 
direct positive impact on the economics associated with the 
operation, maintenance, repair or replacement of the sewer 
collection system or wastewater treatment system of any 
municipal wastewater treatment facility permit holder. Some 
permittees will not have to increase chlorination/de
chlorination {Cl/S02) costs. Other facilities will not have 
to re-build or expand disinfection facilities. Some permit 
holders who may have been required to install and operate 
expensive filters in order to meet the enterococci standard, 
will not have to do so. The overall cost savings is not 
quantified, but testimony submitted prior to adoption of the 
enterococci bacteria standard suggests that the cost and 
fiscal impact is significant. 

The proposed rule change will have an indirect positive 
impact on municipalities. This indirect impact is 
associated with a small reduction in liability. This rule 
change will hold harmless the permittee from Department 
enforcement and third party legal actions in cases where 
violation of enterococci bacteria standards occur. The cost 
saving is not known. 

2. small Business. 

The impact of the proposed rule amendment on small 
businesses which hold domestic wastewater treatment permits 
will be the same as those presented above for 
municipalities. 

3. Large Business. 

The impact of the proposed rule change on large industries 
with wastewater treatment facilities which treat and 
discharge sanitary wastes will be the same as those 
presented above for municipalities. 



4. other state Agencies. 

Only a few state agencies now have facilities with separate 
domestic treatment systems which require a permit. The 
impact on those permittees will be similar to the impacts 
described above for municipalities. 
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Oregon Department of Environmental Quality Attachment D 

A CHANCE TO COMMENT ON . • • 

REVISION OF ENTEROCOCCI BACTERIA STANDARDS 

Notice Issued: June 1, 1992 
Comments Due: July 1, 1992 

WHO IS AFFECTED: 

All residents, local governments, industries and businesses in the 
state of Oregon. 

WHAT IS PROPOSED: 

The Department proposes to amend water quality standards in Oregon 
Administrative Rules, Chapter 340, Division 41, to reinstate 
the fecal coliform bacteria standards until July 1995, pending 
completion of further investigations to determine applicability of 
the enterococci bacteria standard. 

WHAT ARE THE HIGHLIGHTS: 

In July 1991, the Environmental Quality Commission accepted DEQ 
staff recommendations and replaced the fecal coliform bacteria 
standard with a standard based on enterococci bacteria. The 
information presented to the Commission suggested that selection 
of a new indicator organism was appropriate for the protection of 
human health from swimming related illness. 

Several communities have expressed concerns about the enterococcus 
bacteria standard, as follows: 

1. 

2. 

Whether enterococcus bacteria is an appropriate indicator 
organism and whether a standard based on another indicator 
organism such as E. coli bacteria would be more appropriate. 

Whether the enterococcus bacteria criteria values in the 
rules are appropriate and if the values should be revised. 

FOR FURTHER INFORMATION: 
811 S.W. 6th Avenue 
Portland, OR 97204 Contact the person or division identified in the public notice by calling 229-5696 in the Portland area. To avoid long 

distance charges from other parts of the state, call 1-800-452-4011. 
11/1/86 



3. Whether a single numerical criteria value is appropriate and 
if the value should be varied on a seasonal basis. 

4. Whether the criteria values should be measured at the end of 
the effluent discharge pipe, the zone of initial dilution, or 
at the boundary of a specifically defined mixing zone. 

5. Whether the cost for modifying disinfection facilities to 
meet the new standard is affordable, and whether the 
timetable for implementation is appropriate. 

HOW TO COMMENT: 

Copies of the complete proposed rule package may be obtained from 
the Water Quality Division in Portland (811 SW Sixth Avenue) or 
the regional office nearest you. for further information contact 
Tom Lucas at 229-5065. 

A public hearing will be held before a hearings officer at the 
following time and location: 

July 1, 1992 
11:00 am 
Department of Environmental Quality 
Conference Room 3A 
811 SW Sixth Avenue 
Portland, Oregon 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ, Water Quality Division, 
811 SW Sixth Avenue, Portland, Oregon 97204, but must be received 
by no later than 5:00 pm, July 1, 1992 

WHAT IS THE NEXT STEP: 

The Environmental Quality Commission may adopt rule amendments 
identical to the ones proposed, adopt modified rules as a result 
of testimony received, or may decline to adopt rules. The 
Commission will consider the proposed rule amendments at its July 
1992 meeting. July 23 and 24 have been set aside for the 
Commission meeting. Final meeting arrangements have not been 
completed at this time. 
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I Attachment E 

WATER QUALITY 468B.048 

(a) Be completed on or before March l, 1993; and 
(b) Be presented to the public by the contractor at 

a hearing conducted on or before March 151 1993. [1991 
c.922 §1] · 

(Surface Water) 
468B.040 Certification of hydroelectric 

power project; comments of affected 
state agencies. The Director of the Depart
ment of Environmental Quality shall approve 
or deny certification of any federally licensed 
or permitted activity related to hydroelectric 
power development, under section 401 of the 
Federal Water Pollution Control Act, P.L. 
92-500, as amended. In making a decision as 
to whether to approve or deny such certif
ication, the director shall: 

(1) Solicit and consider the comments of 
all affected state agencies relative to adverse 
impacts on water quality caused by the 
project, according to sections 301, 302, 303, 
306 and 307 of the Federal Water Pollution 
Control Act, P.L. 92-500, as amended. 

(2) Approve or deny a certification only 
after making findings that the approval or 
denial is consistent with: 

(a) Rules adopted by the Environmental 
Quality Commission on water quality; 

(b) Provisions of sections 301, 302, 303, 
306 and 307 of the Federal Water Pollution 
Control Act, P.L. 92-500, as amended; 

(c) Standards established in ORS 469.371 
and 543.017 and rules adopted by the Water 
Resources Commission and the Energy Fa
cility Siting Council implementing such 
standards; and 

(d) Standards of other state and local 
agencies that are consistent with the stand
ards of ORS 469.371 and 543.017 and that the 
director determines are other appropriate re
quirements of state law according to section 
401 of the Federal Water Pollution Control 
Act, P.L. 92-500, as amended. [Formerly 468.732] 

468B.045 Certification of change to 
hydroelectric power project; notification 
of federal agency. Within 60 days after the 
Department of Environmental Quality re
ceives notice that any federal agency is con
sidering a permit or license application 
related to a change to a hydroelectric project 
or proposed hydroelectric project that was 
JJreviously certified by the Director of the 
Department of Environmental Quality ac
cording to section 401 (1) of the Federal Wa
ter Pollution Control Act P.L. 92-500, as 
amended: 

(1) The director shall: 
(a) Solicit and consider the comments of 

all affected state agencies relative to adverse 
impacts on water quality caused by changes 
in the project, according to sections 301, 302, 

303, 306 and 307 of the Federal Water Pol
lution Control Act, P.L. 92-500, as amended. 

(b) Approve or deny a certification of the 
proposed change after making findings that 
the approval or denial is consistent with: 

(A) Rules adopted by the Environmental 
Quality Commission on water quality; 

(B) Provisions of sections 301, 302, 303, 
306 and 307 of the Federal Water Pollution 
Control Act, P.L. 92-500, as amended; 

(C) Standards established in ORS 469.371 
and 543.017 and rules adopted by the Water 
Resources Commission and the Energy Fa
cility Siting Council implementing such 
standards; and 

(D) Standards of other state and local 
agencies that are consistent with the stand
ards of ORS 469.371 and 543.017 and that the 
director determines are other appropriate re
quirements of state law according to section 
401 of the Federal Water Pollution Control 
Act, P.L. 92-500, as amended. 

(2) On the basis of the evaluation and 
determination under subsection (1) of this 
section, the director shall notify the appro
priate federal agency that: 

(a) The proposed change to the project is 
approved; or 

(b) There is no longer reasonable assur
ance that the project as changed complies 
with the applicable provisions of the Federal 
Water Pollution Control Act, P.L. 92-500, as 
amended, because of changes in the proposed 
project since the director issued the con
struction license or permit certification. 
[Formerly 468.734] 

· 468B.048 Standards of quality and pu· 
rity; factors to be considered; meetmg 
standards. (1) The commission by rule may 
establish standards of quality and purity for 
the waters of the state in accordance with 
the public policy set forth in ORS 468B.015. 
In establishing such standards, the commis
sion shall consider the following factors: 

(a) The extent, if any, to which floating 
solids may be permitted in the water; 

(b) The extent, if any, to which suspended 
solids, settleable solids, colloids or a combi
nation of solids with other substances sus
pended in water may be permitted; 

(c) The extent, if any, to which organisms 
of the coliform group, and .other 
bacteriological organisms or virus may be 
permitted in the waters; 

( d) The extent of the oxygen demand 
which may be permitted in the receiVi.ng wa
ters; 

(e) The minimum dissolved oxygen con
tent of the waters that shall be maintained; 
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468B.050 PUBLIC HEALTH AND SAFETY 

(f) The limits of other physical, chemical, 
biological or radiological properties that may 
be necessary for preserving the quality and 
purity of the waters of the state; 

(g) The extent to which any substance 
must be excluded from the waters for the 
protection and preservation of public health; 
and 

(h) The value of stability and the public's 
right to rely upon standards as adopted for 
a reasonable period of time to permit insti
tutions, municipalities, commerce, industries 
and others to plan, schedule, finance and op
erate improvements in an orderly and practi
cal manner. 

(2) Standards established under this sec
tion shall be consistent with policies and 
programs for the use and control of water 
resources of the state adopted by the Water 
Resources Commission under ORS 536.220 to 
536.540. 

(3) Subject to the approval of the depart
ment, any person responsible for complying 
with the standards of water quality or purity 
established under this section shall deter
mine the means, methods, processes, equip
ment and operation to meet the standards. 
[Formerly 449.086 and then 468.735] 

468B.050 When permit required. (1) 
Except as provided in ORS 468B.215, without 
first obtaining a permit from the director, 
which permit shall specify applicable effluent 
limitations and shall not exceed five years in 
duration, no person shall: 

(a) Discharge any wastes into the waters 
of the state from any industrial or commer
cial establishment or activity or any disposal 
system. 

(b) Construct, install, modify or operate 
any disposal system or part thereof or any 
extension or addition thereto. 

(c) Increase in volume or strength any 
wastes in excess of the permissive discharges 
specified under an existing permit. 

(d) Construct, install, operate or conduct 
any industrial, commercial, confined animal 
feeding operation or other establishment or 
activity or any extension or modification 
thereof or addition thereto, the operation or 
conduct of which would cause an increase in 
the discharge of wastes into the waters of 
the state or which would otherwise alter the 
physical, chemical or biological properties of 
any waters of the state in any manner not 
already lawfully authorized. 

(e) Construct or use any new outlet for 
the discharge of any wastes 'into the waters 
of the state. 

(2) As used in this section, "confined an
imal feeding operation" has the meaning 

given in ORS 468B.205. [Formerly 449.083 and 
then 468.740] 

468B.055 Plan approval required; ex
emptions. (1) Except as provided in sub
section (3) of this section, all plans and 
specifications for the construction, installa
tion or modification of disposal systems, 
treatment works and sewerage systems, shall 
be submitted to the Department of Environ
mental Quality for its approval or rejection 
pursuant to rules of the commission. 

(2) No construction, installation or mod
ification of the type described in subsection 
(1) of this section shall be commenced until 
the plans and specifications submitted to the 
department under subsection (1) of this sec
tion are approved. If the disposal or dis
charge is for a chemical process mine, as 
defined in ORS 517.953, such review and ap
proval shall be included as part of the con
solidated application process under ORS 
517.952 to 517.987. Any construction, instal
lation or modification must be in accordance 
with the plans and specifications approved 
by the department. 

(3) By rule, the commission may exempt 
from the requirement of subsection (1) of this 
section the class or classes of disposal sys
tems, treatment works and sewerage systems 
for which the commission finds plan submit
tal and approval unnecessary or impractical. 
[Formerly 488.742] 

468B.060 Liability for damage to fish 
or wildlife or habitat; agency to which 
damages payable. (1) Where the injury, 
death, contamination or destruction of fish 
or other wildlife or injury or destruction of 
fish or wildlife habitat results from pollution 
or from any violation of the conditions set 
forth in any permit or of the orders or rules 
of the commissioi:1 the person responsible for 
the injury, deatn, contamination or de
struction shall be strictly liable to the state 
for the value of the fish or wildlife so injured 
or ·destroyed and for all costs of restoring 
fish and wildlife production in the affected 
areas, including habitat restoration. 

(2) In addition to the penalties provided 
for by law, the state may seek recovery of 
such damages in any court of competent ju
risdiction in this state if the person respon
sible under subsection (1) of this section fails 
or refuses to pay for the value of the fish or 
wildlife so destroyed and for all costs of re
storing fish and wildlife production in the 
affected areas, including habitat restoration, 
within a period of 60 days from the date of 
mailing by registered or certified mail of 
written demand therefor. 

(3) Any action or .suit for the recovery of 
damages described in subsection (1) of this 
section shall be brought in the name of the 
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There is no Attachment F. 



ATTACHMENT G 

TO: Environmental Quality Commission 

FROM: Joe Edney 

SUBJECT: Hearings Officer's Report - Proposed Amendments to OAR 
340 Division 45, Surface Water Quality standards for 
Bacteria. 

A public hearing was held July 1, 1992, beginning at 11:00 a.m., at 
DEQ Headquarters, 811 s.w. 6th Avenue, Portland, Oregon, to receive 
testimony regarding the Department's proposal to reinstate the 
fecal coliform bacteria standards for a period of three years, and 
to reinstate the enterococcus bacteria standards at the end of the 
three year period. A summary of the oral and written testimony 
presented at the hearing, and the written testimony submitted 
during the public comment period (June 1, 1992 - July 1, 1992) are 
presented below. The summary is followed by a response to the 
testimony. 

Oral and Written Testimony 

1. Joe McLaughlin, President, League of Oregon cities. 

The League of Oregon cities expressed concern that the enterococcus 
standard would require "superchlorination" of effluent to meet 
permit limits, and that this could potentially increase discharges 
of chlorinated organic compounds. The League is concerned about 
cost for enhanced disinfection facilities. It was suggested that 
a different indicator organism such as E. Coli bacteria would be 
more appropriate enterococcus bacteria. The League noted that 
there were no known public health problems resulting from 
inadequately treated and disinfected bacteria. The League 
recommended repeal of the enterococcus bacteria standard. 

2. Garry Ott, Division Manager of Sanitary and Wastewater 
Treatment Plant and Greg Diloreto, Director, Department of 
Environmental, Services, city of Gresham. 

The City of Gresham, in oral and written testimony, supports the 
reinstatement of the fecal coliform standard. The city believes 
that the fecal standard is effective in protecting public health, 
enterococcus was intended to an in stream standard and not an end 
of pipe discharge standard, and the increased chlorine required to 
achieve an effective kill is contrary to the goal of reducing toxic 
discharges. 



Hearings Officer's Report 

3. Mel Winkelman, Councilor, and Jim Hill, Wastewater Reclamation 
Administrator, City of Medford. 

The City of Medford supports the reinstatement of the fecal 
coliform standard. The City believes that the fecal standard 
adequately protects public health, and that the enterococcus 
standard was adopted without demonstration of a disinfection 
process that would ensure compliance. The city believes that DEQ 
should work with permittees over the next three years to determine 
the most cost effective program that will provide public health 
protection. 

4. Floyd Collins, Assistant Public Works Director, Public Works 
Department, city of Salem. 

The City of Salem believes that there are serious deficiencies 
with the recently adopted enterococcus standard. The city believes 
the rule is based on insufficient analysis and limited data, and 
that the fiscal impact was not addressed at the time of rule 
adoption. The city also noted that DEQ didn't consider E. coli 
bacteria which would be equally protective of beneficial uses, the 
use of ranges in setting limits, or use of a mixing zone to provide 
dilution. Concerns were expressed about necessary and expensive 
treatment plant modifications and the potential for toxic 
discharges of chlorinated hydrocarbons. 

The city of Salem supports the reinstatement of the fecal coliform 
standard but suggests elimination of the provision for future 
reinstatement of the enterococcus standard. 

5. Gary Krahmer, General Manager, Unified Sewerage Agency. 

The Unified Sewerage Agency supports adoption of the proposed rule 
to reinstate the fecal coliform bacteria standard for a three year 
period. The agency is concerned that the enterococcus standard 
does not correlate with swimming related illness, and that 
implementation of the standard will be extremely expensive. The 
agency is also concerned that the standard will result in chlorine 
discharges which may adversely impact other water quality 
standards. 

The Unified Sewerage Agency supports the proposed rule amendment 
because reinstatement of the fecal coliform standard will ensure 
public health and environmental protection, which allowing an 
ongoing investigation of the applicability of the enterococcus 
standard. 

G - 2 



Hearings Officer's Report 

6. Terry Smith, Chair, Oregon Association of Clean Water 
Agencies. 

The Association of Clean Water Agencies submitted both oral and 
written testimony. The Association first noted testimony submitted 
in opposition to the proposed enterococcus standard adopted by the 
Commission in July 1991. This testimony stated that preliminary 
studies indicated that disinfection facilities would have 
difficulty in meeting the proposed standard, and that there was 
preliminary information which questioned EPA analyses regarding 
bacteriological criteria for marine waters. The testimony also 
stated that there was no evidence that the fecal coliform standard 
was causing any public health problems. The testimony also stated 
that the Department's fiscal impact review was faulty, and did not 
adequately address cost to local government. 

The Association testimony stated there was a significant difference 
in results of sampling programs performed by DEQ and by several 
municipalities. · The DEQ results indicated that sewage treatment 
plants would have little difficulty in meeting the enterococcus 
standard, but the results from sewage treatment plants indicated 
that there would be frequent problems in compliance with 20-30 
percent of the wintertime samples exceeding the proposed standard. 

The testimony described recent efforts to evaluate the enterococcus 
standard. This testimony stated that recent studies by EPA had 
been criticized for methodological errors and that new studies 
substantially completed will suggest that other organisms may be 
preferable to enterococcus. The testimony noted other problems 
with the enterococcus standard including apparent survivability and 
growth of enterococcus in soil and sediments, difficulty in 
achieving disinfection, potential environmental risk from increased 
chlorination, and cost associated with modification of disinfection 
facilities. 

The Association of Clean Water Agencies concluded testimony by 
supporting the proposed rule amendment to reinstate the fecal 
coliform standard for a three year period. Association testimony 
indicated that questions regarding the selection of an appropriate 
indicator organism and numerical values could be answered in the 
near future, and that questions of cost, point of application and 
seasonal application were policy issues which could be explored 
soon. The Association stated that if enterococcus or another 
indicator organism were clearly shown to be the pref erred indicator 
organism, and if numerical values were properly derived, the 
Association would support the development and implementation of the 
new standard. 
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Hearings Officer's Report 

7. Dan Helmick, Director of Fiscal Services 
Laboratory Supervisor, Tri-City sewage 
Clackamas county 

and Mono Lapierre, 
Treatment Plant, 

Clackamas County supports the testimony provided by the Association 
of Clean Water Agencies. Clackamas County also believes that DEQ 
should give strong consideration to adoption of an E. coli bacteria 
standard. Based on research recently completed in New Hampshire, 
an E. coli standard will work best for sewage treatment plant 
operators without compromising water quality. 

8. Mark Yeager, Public Works Director, City of Albany. 

The City of Albany supports the testimony of the Association of 
Clean Water Agencies, and supports the proposed rule amendments. 
The City believes recent evidence suggests that the new standard 
does not correlate well with swimming related illness, and that 
required sewage treatment plant improvements will cost 
"approximately one billion dollars." 

9. Beau Vencill, Public Works Operations Supervisor, City of 
Philomath. 

The City of Philomath submitted testimony supporting the position 
taken by the Association of Clean Water Agencies. 

10. Katherine Schacht, General Manager, Metropolitan Wastewater 
Management Commission {MWMC). 

MWMC expressed several concerns about the enterococcus standard, 
and supported the Department's proposal to reinstate the fecal 
coliform standard for the three year period. The agency stated 
that recent data collected by Oregon communities suggests that many 
sewage treatment plants would have difficulty in meeting the new 
standard which conflicts with earlier data presented by DEQ. MWMC 
noted that questions had been raised regarding the interpretation 
of EPA data. The agency noted that several studies are now 
underway which will give a better indication of the appropriateness 
of the enterococcus standard. Concerns were also expressed about 
the application point {end of pipe), costs, and possible discharge 
of chlorinated organic compounds. 
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Hearings Officer's Report 

11. William Keyser, Public Works Director, City of The Dalles. 

The City of the Dalles supports the Department's proposed 
amendments to reinstate the fecal coliform standard, and continue 
investigating applicability of the enterococcus standard. The city 
supports the testimony submitted by the Association of Clean Water 
Agencies. The City further suggested that DEQ encourage 
communities to monitor enterococci to develop a good data base from 
which to make decisions. 

12. Dave Leonard, Director of Public Works, Douglas County. 

Douglas County does not believe that tests and analysis conducted 
to date have demonstrated that the enterococcus bacteria standard 
is more effective in protecting public health than the fecal 
coliform standard. The County noted that there will be significant 
costs to municipalities to implement the standard. Douglas County 
recommended withdrawal of the standard until there is more 
scientific evidence to support the enterococcus bacterial standard. 

13. Cathryn Collis, Intergovernmental Programs Manager, Bureau of 
Environmental Services, City of Portland. 

The City of Portland supports the Department's proposed amendments 
to reinstate the fecal coliform standard for a three year period to 
allow for further investigation of the applicability of the 
enterococcus standard. The City believes that the three year delay 
is necessary because there is conflicting information regarding 
applicability of enterococcus as an indicator organism, and it has 
not been demonstrated that the enterococcus standard provides 
better health protection than the fecal standard. The City also 
noted that data collected to date raises questions regarding 
implementation and attainability of the standard. 

14. Kent Squires, Gener~l Manager, Oak Lodge Sanitary District. 

The Oak Lodge Sanitary District supports the Department's proposal 
to reinstate the fecal coliform standard, and continued 
investigation to resolve questions regarding applicability of the 
enterococcus standard. The District noted that there has not been 
significant illness in Oregon from water contact recreation. 

15. Bert Teitzel, Director of Public Works, City of Newberg. 

The City of Newberg supports the proposed amendments to reinstate 
the fecal coliform standard. 
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16. Thomas Penpraze, Utility Operations Division Manager, Public 
Works Department, city of Corvallis. 

The City of Corvallis supports the proposed amendments to reinstate 
the fecal coliform standard but does not support the reversion to 
the enterococcus standard after the three year period. The city 
instead recommends elimination of the enterococcus standard but 
that consideration be given to alternative indicator organisms 
after completion of research and analysis. The City expressed 
several concerns with the enterococcus standard including lack of 
scientific justification, inability to comply with the new standard 
without expensive treatment facility improvements, no known pubic 
health impacts resulting from inadequate treatment and 
disinfection, and potential for toxicity problems from increased 
use of chlorine and dechlorination chemicals. 

G - 6 



ATTACHMENT H 

RESPONSE TO TESTIMONY ON PROPOSED RULE REVISIONS TO REINSTATE FECAL 
COLIFORM BACTERIA STANDARDS 

A total of seventeen cities, districts and associations provided 
testimony. Comments from testifiers were very similar and can be 
addressed as follows: 

Comment: Several commenters stated that the technical basis 
underlying the selection of enterococcus bacteria as the 
appropriate indicator organism is flawed. Comments suggested that 
studies conducted by EPA lack scientific credibility and the data 
is questionable. Some testimony suggests that the Department's 
selection of numerical values and the application point at the end 
of the discharge pipe were not technically justified. There were 
also comments stating that data collected by individual communities 
and by the Department are in conflict. Department data concluded 
that the enterococcus standard could be met with existing 
facilities; community data concluded that substantial modification 
of facilities will be necessary. 

Response: It appears that there is conflicting information 
regarding technical adequacy of studies which resulted in EPA's 
recommendations for the enterococcus bacteria standard. There are 
studies underway now which should provide additional technical 
information. Continued data collection should provide a more 
definitive data base for further evaluation, and from which to draw 
conclusions. The need for more technical information gathered from 
data, studies, etc. has prompted the Department's proposal to 
reinstate the fecal coliform standard for the next three years. 

The Department does not believe that there are substantial 
differences in data collected by Department staff and by 
municipalities. Testimony stated that 20-30 percent of samples 
taken by municipalities during the winter exceeded the enterococcus 
standard. The Department analyzed 555 sewage treatment plant 
effluent samples from 1987 through January 1991. Twenty-one 
percent of the effluent samples exceeded the enterococcus standard. 
There are differences in the interpretation of that data however, 
particularly regarding the need for modifications to the 
disinfection facilities. The Department's view is that the 
facilities can meet the enterococcus standard with operational 
changes, that is, facility modifications will be minor or 
unnecessary. Many municipalities believe that very substantial and 
expensive modifications will be necessary, and that even with the 
modifications it will be difficult to meet the enterococcus 
standard. The Department believes that this issue should be 
resolved through continued investigation and analysis. 
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Comment: Some commenters stated that since the fecal coliform 
standard is effective in protecting public health, why change the 
standard? The State of Oregon has used fecal coliform 
bacteria as an indicator organism for many years and swimming 
related illness in Oregon is not common. It was also suggested 
that implementation of the enterococcus could have adverse impacts 
on public health, i.e., disinfection of enterococcus bacteria would 
require "superchlorination" and this could result in discharge of 
potentially toxic chlorinated hydrocarbons. 

Response: The Department agrees that the fecal coliform standard 
is effective in protecting public health. EPA information 
indicated however, that enterococcus bacteria is a better indicator 
for protection of human health, particularly protection from 
swimming related illness. As suggested above, there is a need for 
additional research and evaluation. 

comment: There was extensive commentary regarding additional costs 
to comply with the enterococcus standard--required modifications of 
disinfection facilities would be very expensive. There were also 
comments suggesting that the Department did not adequately address 
cost impacts to local government in the fiscal impact statement. 

Response: The Department agrees that facility costs and resulting 
fiscal impact are extremely important. The Department will work 
closely with municipalities to describe implementation costs in 
greater detail, regardless of which indicator organism is most 
appropriate for protection of human health and water quality. 

comment: The testimony supported both reinstatement of the fecal 
coliform standard, and further research and evaluation over the 
next three years. Some commenters suggested that there should be 
no provisions for automatic reinstatement of the enterococcus 
standard. Several commenters suggested that after research and 
evaluation is completed, the most appropriate standard should be 
selected for application. 

Response: The Department generally agrees with the comments, and 
is recommending that after three years a report be presented to the 
Commission recommending adoption of the most appropriate indicator 
organism. The Department does not propose elimination of the 
enterococcus standard at this time but would rather wait until the 
research and analysis is complete before recommending further 
action. 
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Environmental Quality Commission 
Ill Rule Adoption Item 
D Action Item Agenda Item J2. 
D Information Item July 23-24, 1992 Meeting 

Title: 
Proposed Adoption of Rule Regarding use of Permit as a Shield Language in NPDES 
Permits 

Summary: 
Federal law allows compliance with the conditions of an NPDES permits to be used as a 
shield against suit on violations of specific provisions of the clean water act that may not 
be specifically mentioned in the permit. Under this federal language, requirements from 
water quality standards (section 303), state law, and other state rules would not be 
shielded. 

The department is proposing adopting rules that incorporate the federal language for such 
a shield so the regulated community can have certainty that if they are in compliance 
with their permit they cannot be sued for a violation of a new rule that has not yet been 
embodied in their permit or a requirement the Department chose not to include in their 
permit. 

Much of the opposition to this action brought out in public hearing centered around 
shielding against violations of water quality standards and new regulations. The 
Department, relying upon the advice of the Attorney General, maintains that this 
language does not shield against new or modified water quality standards promulgated 
during the life of the permit, nor against any regulatory provisions not normally included 
within a permit, but would shield against any provisions normally included with permits 
but omitted by the department. 

Existing rules, as well as the provisions of this rule, allow the Department to propose 
modifications to a permit during its term to address matters of concern not apparent or 
not addressed when the permit was issued, including the adoption of a new rule or 
standard. In adopting new rules or standards, the Commission can include specific 
provisions or schedules for implementation including direction on whether permits should 
be modified during their term. 

Department Recommendation: 
Adopt the rules as presented in Attachment A of the staff report. 
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II REQUEST FOR EQC ACTION II 

Meeting Date: July 23, 1992 
Agenda Item: D 

Division: Water Quality 
Section: Municipal Waste 

SUBJECT: 

A proposal to amend the Oregon Administrative Rules 
addressing water quality permits to include "permit as a 
shield" language in state issued National Pollutant Discharge 
Elimination System (NPDES) permits and Water Pollution 
Control Facilities (WPCF) permits. 

PURPOSE: 

Under the proposal, the Oregon Administrative Rules will be 
amended to reflect section 402(k) of the Federal Water 
Pollution Control Act. This section of the Federal Water 
Pollution Control Act allows permit language that protects 
permit holders from violations of water quality rules and 
regulations not included in the permit. The "permit as a 
shield" concept requires permit issuing authorities to 
include all relevant water quality rules in the permit. It 
also allows the permit holder to rely on the permit to 
contain all water quality limits, standards, and requirements 
that pertain to the permit holder. 

The Department is not required to include language to allow 
permits to be used as shields, and has not done so in the 
past. The existing language in NPDES permits makes it clear 
that permits do not currently act as a shield, and reads as 
follows: 

"This permit does not relieve the permittee from 
responsibility for compliance with any other applicable 
federal, state, or local law, rule, standards, 
ordinance, order, judgement, or decree." 
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The Department is now proposing to adopt the federally 
allowed "permit as a shield" concept, with some modification. 
with the Department's increased emphasis on enforcement of 
permits, and the increased potential for lawsuits for NPDES 
permit holders, the Department believes it is reasonable for 
the Department to make the extra effort to include all 
relevant water quality rules in the permit. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
_lL Adopt Rules 

Proposed Rules 
Rulemaking statements 
Fiscal and Economic Impact Statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 
Other: (specify) 

DESCRIPTION,OF REQUESTED ACTION: 

Attachment _A_ 
Attachment _.!L 
Attachment _Q_ 
Attachment _Q_ 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment 

The proposal is to amend the Water Quality Permit rules to 
include "permit as a shield" language in State issued NPDES 
and water pollutant control facilities (WPCF) permits. Under 
the proposal, the Oregon Administrative Rules (OAR 340-45) 
will be amended to reflect section 402(k) of the Federal 
Water Pollution Control Act. Section 402(k) is the statutory 
provision which provides that compliance with a permit during 
its term constitutes compliance with the Clean Water Act, 
except for any toxic effluent standards and prohibition 
imposed under section 307 of the Clean Water Act, and 
standards for sewage sludge use or disposal under 405(d) of 
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the Water Pollution Control Act. 

Currently there are no Oregon Administrative Rules (OAR) 
adopted which implement section 402(k) of the Water Pollution 
Control Act. The Department proposes to add an additional 
section (080) to OAR 340-45 titled "Effect of a Permit". The 
federal law allows permit language that protects permit 
holders from violations of water quality rules or regulations 
not included in the permit. The "permit as a shield" concept 
requires permit-issuing authorities to include all relevant 
water quality rules in the permit. It also allows the permit 
holder to rely on the permit to contain all water quality 
limits, standards, and requirements that pertain to the 
permit holder. 

AUTHORITY/NEED FOR ACTION: 

Required by statute: 
Enactment Date: 

Statutory Authority: 
Pursuant to Rule: 

_K__ Pursuant to Federal Law/Rule: FWPCA 402lkl 

Attachment 

Attachment 
Attachment 
Attachment _1L 

Other: Attachment 

_K__ Time Constraints: (explain) 

The proposed schedule of EQC decision by July 24, 1992, is to 
allow time for the amendment of several proposed permit 
renewals before September 30, 1992, EPA permit issuance 
deadline. 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
_K__ Hearing Officer's Report/Recommendations 
_K__ Response to Testimony/Comments 

Prior EQC Agenda Items: (list) 

Other Related Reports/Rules/Statutes: 

Supplemental Background Information 

Attachment 
Attachment _E_ 
Attachment _Q_ 

Attachment 

Attachment 
Attachment 
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REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

Municipalities such as cities, Service Districts and Sanitary 
Districts. 

The proposed rule change will have no direct impact on the 
economics associated with the operation, maintenance, repair 
or replacement of the sewer collection system or wastewater 
treatment system of any permit holders. The proposed rule 
change could have an indirect positive impact on 
municipalities. This indirect impact is associated with a 
reduction in liability and a clearly stated understanding of 
the permit requirements. This rule change will hold harmless 
the permittee from Department enforcement and third party 
legal actions in cases where violation of effluent water 
quality rules have occurred and the permit does not identify 
the violated rules as a permit requirement. The cost saving 
is not known, but is not expected to be significant. 

Small Business 

The impact on the proposed rule amendment on small businesses 
which hold permits will be the same as those presented above. 

Large Business 

The proposed rule change will impact large businesses who 
hold permits in the same manner as described above. 

Other State Agencies 

Only a few state agencies now have facilities with separate 
treatment systems which require a permit. The impact on 
those permittees will be similar to the impacts described 
above. 

PROGRAM CONSIDERATIONS: 

The impact on the Department will be associated with a slight 
increase in staff time spent writing and reviewing permit 
documents before issuance, to assure completeness. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. EQC could adopt the "permit as a shield" language, but allow 
the Department to open permits to include new rules or 
statutes adopted during the term of the permit. 
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2. EQC could decide not to adopt the permit as a shield 
language. 

3. EQC could adopt the permit as a shield language directly 
patterned after the federal law. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends that the EQC amend the rules to 
adopt "permit as a shield" language, with modification to 
allow adding new rules to permits during the term of the 
permit. With the increased enforcement effort by the 
Department, and increased third party lawsuits, the liability 
for permit holders has substantially increased in recent 
years. Given these changed conditions, the Department 
believes that it is reasonable to include all applicable 
rules in permits, so that the permit holder can rely on the 
permit. 

The Department has historically written permits with two 
purposes in mind - to include specific requirements for each 
permittee such as effluent limits and monitoring 
requirements, and to provide notice of the significant rules 
that apply to the permit holder.. Permits have been used in 
part as educational tools, where we advise the permittees of 
the most important rules that apply to them. While legally 
permit holders should be totally knowledgeable about what 
regulations apply to them, in fact both federal and state 
water quality laws are very long and complex. It is 
difficult for most permit holders to know what rules apply to 
them and how they apply. The Department believes that it is 
reasonable to make the extra effort to insure that all 
applicable water quality rules are included in the permits. 
In this manner, the permit holder more clearly knows what is 
required and expected, and the Department should expect to 
see greater compliance since the permit holder is more aware 
of what is required. 

The Department does not anticipate that there are very many, 
if any, additional applicable rules that are not referenced 
in the permits now. A review of enforcement actions taken by 
the Department shows no enforcement actions against NPDES 
permit holders for rules outside of the permit. The proposed 
rule is not expected to impact the enforcement of Oregon's 
water quality rules. 

Several commenters stated their preference for a proposed 
rule that strictly mirrors the federal shield law. The 
Department feels the federal shield rule unduly restricts 
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the Department's ability to act in a manner fully protective 
of the environment. As new information regarding 
environmental impacts of various activities and pollutants 
becomes available, the Department must be able to open 
permits to include new requirements to protect public health 
and water quality. 

Other commenters stated their strong opposition to any shield 
rule, based on the belief that this would impose a 
significant and unreasonable burden on the Department and 
lead to increased pollutant discharges. As such, the 
proposed rule is contrary to the Department's mandate to 
protect and preserve water quality. 

The Department disagrees with these assertions. The 
increased workload for the Department, if any, is not 
expected to be significant. The proposed rule will not 
interfere with the Department's ability to enforce fully 
protective permits. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE 
POLICY: 

The proposed rule language is not in conflict with the 
Department's strategic plan. The plan states that the 
quality of the environment is Oregon's "most valuable asset". 
The modifications to the federal shield law allow the 
Department to reopen a permit for modification for "cause" 
(for reasons of protection of public health and the 
environment). This modification addresses the concerns 
voiced by commenters opposed to the rule. The proposed rule 
change is consistent with the strategic plan, agency policy, 
and legislative policy. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Should the Department be required to include all applicable 
water quality rules in the permit, so that the permit holder 
can rely on the permit? 

2. Should the Department be allowed to amend permits to include 
new rules or statutes adopted during the life of the permit? 

INTENDED FOLLOWUP ACTIONS: 

If adopted, the Department intends to implement this rule as 
permits come up for renewal. 
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NOTE: 

The underlined portions of text represent proposed 
additions made to the rules. 

The [bracketed] portions of text represent proposed 
deletions made to the rules. 

OAR 340-45-080 
EFFECT OF A PERMIT 

Attachment A 

(]) Except for any toxic effluent standards and prohibition imposed under section 307 
of the federal Clean Water Act CCWA), standards for sewage sludge use or disposal under 
405Cd) of the CWA. compliance with a permit during its term constitutes compliance. for 
purposes of enforcement. with sections 301. 302. 306. 307. 318. 403. and 405 Ca)-(b) of the 
CWA and Oregon Revised Statutes. Chapter 468B. Sections 030. 035. and 048. and 
implementing regulations. relating to effluent limitations. water quality standards and 
treatment system operation requirements. However. a permit may be modified. revoked or 
terminated during its term for cause as set forth in OAR 340 Division 45 including but not 
limited to such modifications as may be necessary to implement and enforce Oregon Statues 
or regulations enacted subsequent to issuance of the permit. 

C2) Compliance with permit conditions which implement a particular standard for 
sewage sludge use or disposal shall be an affirmative defense in any enforcement action 
brought for a violation of that standards for sewage sludge use or disposal pursuant to section 
405(e) and 309 of the CW A. 

D-Rule A - 1 



Attachment B 

STATEMENT OF NEED FOR RULEMAKING 

Pursuant to ORS 183.335(7), this statement provides information on 
the Environmental Quality commission's intended action to adopt a 
rule. 

(1) Legal Authority 

Oregon Revised statutes (ORS) 468B.035 authorizes the 
Environmental Quality Commission to adopt rules which may perform 
or cause to be performed any and all acts necessary to be 
performed by the state to implement within the jurisdiction of the 
state the provisions of the Federal Water Pollution Control Act, 
enacted by Congress, October 18, 1972, and Acts amendatory thereof 
or supplementary thereto, and federal regulations and guidelines 
issued pursuant thereto. The Commission may adopt, modify, or 
repeal rules, pursuant to ORS 183.310 to 183.550, for the 
administration and implementation of the Act. 

(2) Need for the Rule 

Currently there is no Oregon Administrative rules (OAR) adopted 
which implement section 402(k) of the Water Pollution Control Act. 
This federal law allows permit language that protects permit 
holders from violations of water quality rules or regulations not 
included in the permit. The "permit as a shield" concept requires 
permit-issuing authorities to include all relevant wat.er quality 
rules in the permit. It also allows the permit holder to rely on 
the permit to contain all water quality limits, standards, and 
requirements that pertain to the permit holder. 

This proposed rules amendment will provide the Department with the 
ability to include "permit as a shield" language in the permit. 

(3) Principal Documents Relied Upon in this Rulemaking 

Code of Federal Regulations (CFR) 40 CFR 122.5 
Federal Water Pollution Control Act Section 402(k) 

These documents are available for review during normal business 
hours at the Department's office, 811 s.w. sixth Avenue, Portland, 
Oregon, 97204. 
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Attachment c 

FISCAL AND ECONOMIC IMPACT 

1. Municipalities such as cities, service Districts and sanitary 
Districts 

The proposed rule change will have no direct impact on the 
economics associated with the operation, maintenance, repair or 
replacement of the sewer collection system or wastewater treatment 
system or any permit holder. The proposed rule change will have 
an indirect positive impact on municipalities. This indirect 
impact is associated with a small reduction in liability. This 
rule change will hold harmless the permittee from Department 
enforcement and third party legal actions in cases where violation 
of effluent water quality rules have occurred and the permit does 
not identify the rule as a requirement. The cost saving is not 
known. 

2. small Business 

The impact of the proposed rule amendment on small business which 
hold permits will be the same as those presented above. 

3. Large Business 

The proposed rule change will impact large businesses who hold 
permits in the same manner as described above. 

4. Other State Agencies 

Only a few state agencies now have facilities with separate 
domestic treatment systems which require a permit. The impact on 
those permittees will be similar to the impacts described above. 
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Attachment D 

"PERMIT AS A SHIELD" 

Notice Issued: 7-1-92 
Comments Due: 7-1-92 

WHO IS AFFECTED: 

All domestic sewage, agricultural and industrial wastewater treatment 
facilities regulated under National Pollution Elimination System 
(NPDES) or water Pollution Control Facilities (WPCF) permits issued by 
the Department of Environmental Quality. 

WHAT IS PROPOSED: 

The Department proposes to amend the Water Quality Permit rules to 
include "permit as a shield" language in state issued National 
Pollutant elimination system and Water Pollution Control Facilities 
permits. 

WHAT ARE THE HIGHLIGHTS: 

Under the proposal, the Oregon Administrative Rules will be amended to 
reflect section 402(k) of the Federal Water Pollution Control Act. 
This section of the Federal Water Pollution Control Act allows permit 
language that protects permit holders from violations of water quality 
rules or regulations not included in the permit. The "permit as a 
shield" concept requires permit issuing authorities to include all 
relevant water quality rules in the permit. It also allows the permit 
holder to rely on the permit to contain all water quality limits, 
standards, and requirements that pertain to the permit holder. 

The Department is not required to include language to 
be used as shields, and has not done so in the past. 
language in NPDES permits makes it clear that permits 
act as a shield, and reads as follows: 

allow permits to 
The existing 
do not currently 

"This permit does not relieve the permittee from responsibility 
for compliance with any other applicable federal, state, or local 
law, rule, standard, ordinance, order, judgement, or decree." 
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The Department is now proposing to adopt the federally allowed "permit 
as a shield" concept. With the Department's increased emphasis on 
enforcement of permits, and the increased pot.;mtial for lawsuits for 
NPDES permit holders, the Department believes it is reasonable for the 
Department to make the extra effort to insure that all relevant water 
quality rules be included in the permit. 

HOW TO COMMENT: 

Copies of the complete proposed rule package may be obtained from the 
Water Quality Division in Portland (811 s.w. sixth Avenue) or the 
regional office nearest you. For further information contact Joseph M. 
Edney at 229-6987. 

A public hearing will be held before a hearings officer at the 
following time and location: 

July 1, 1992 
9:00 am 
Department of Environmental Quality 
Conference Room 3A 
811 s.w. Sixth Avenue 
Portland, Oregon 

Oral and written comments will be accepted at the public hearing. 
Written comments may be sent to the DEQ, Water Quality Division, 811 
S.W. Sixth Avenue, Portland, Oregon 97204, but must be received by no 
later than 5:00 pm, July 1, 1992. 

WHAT IS THE NEXT STEP: 

The Environmental Quality Commission may adopt rule amendments 
identical to the ones proposed, adopt modified rules as a result of 
testimony received, or may decline to adopt rules. The Commission will 
consider the act upon the proposed rules amendments at its July 24, 
1992 meeting. 

Attachments: Location of regional DEQ offices. 
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DEQ REGIONAL OFFICE LOCATIONS 
COPIES OF DOCUMENTS CAN BE VIEWED AND COPIED 

AT THE FOLLOWING LOCATIONS 

HEADQUARTERS OFFICE 
811 S.W. Sixth Avenue 
Portland, OR 97204 

EASTERN REGION OFFICE 
700 S.E. Emigrant, Suite 330 
Pendleton, OR 97801 

CENTRAL REGION OFFICE 
2146 N.E. 4th 
Bend~ OR 97701 

NORTHWEST REGION OFFICE 
1500 s.w. First Avenue, Suite 750 
Portland, OR 97201 

NORTHWEST REGION, ASTORIA BRANCH OFFICE 
Clatsop County Courthouse 
749 Commercial 
Astoria, OR 97103 

WILLAMETTE VALLEY REGION OFFICE 
750 Front Street, NE, Suite 120 
Salem, OR 97310 

SOUTHWEST REGION OFFICE 
201 West Main Street, suite 2-D 
Medford, OR 97501 

SOUTHWEST REGION, ROSEBURG BRANCH OFFICE 
1937 West Harvard Blvd. 
Roseburg, OR 97479 

SOUTHWEST REGION, GRANTS PASS BRANCH OFFICE 
510 N.W. 4th, Room 76 
Grants Pass, OR 97526 

SOUTHWEST REGION, COOS BAY BRANCH OFFICE 
340 N. Front Street 
Coos Bay, OR 97420 
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Attachment E 

FEDERAL WATER POLLUTION CONTROL ACT 

"Section 402 ... (k) compliance with permits 

Compliance with a permit issued pursuant to this section shall be 
deemed compliance, for purposes of sections 1319 and 1369 of this 
title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, 
except any standard imposed under section 1317 of this title for a 
toxic pollutant injurious to human health. Until December 31, 1974, in 
any case where a permit for discharge has been applied for pursuant to 
this section, but final administrative disposition of such application 
has not been made, such discharge shall not be a violation of (1) 
section 1311, 1316, or 1342 of this title, or {2) section 407 of this 
title, unless the Administrator or other plaintiff proves that final 
administrative disposition of such application has not ben made because 
of the failure of the applicant to furnish information reasonably 
required or requested in order to process the application. For the 
180-day period beginning on October 18, 1972, in the case of any point 
source discharging any pollutant or combination of pollutants 
immediately prior to such date which source is not subject to section 
407 of this title, the discharge by such source shall not be a 
violation of this chapter if such a source applies for a permit for 
discharge pursuant to this section within such 180-day period .•• " 
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Attachment F 
state of Oregon 
Department of Environmental Quality Memorandum 

Date: July 10, 1992 

To: Environmental Quality Commission 

From: Barbara Burton, Hearing Officer 

subject: Hearing Officer's Report - A proposal to amend the 
Oregon Administrative Rules addressing water quality 
permits to include "permit as a shield" language in 
State issued National Pollutant Discharge Elimination 
System (NPDES) permits and Water Pollution Control 
Facilities (WPCF) permits. 

A notice of public hearing was published June 1, 1992 and the 
public hearing was held July 1, 1992, beginning at 9:00 a.m., at 
DEQ Headquarters, 811 s.w. 6th Avenue, Portland, Oregon, to 
receive testimony regarding the proposed Oregon Administrative 
Rules amendment. Summaries of the oral and written testimony 
received at the hearing and during the 30 day public comment 
period are presented below. 

ORAL AND WRITTEN TESTIMONY RECEIVED AT JULY 1. 1992, PUBLIC 
HEARING. 

1. Councilperson Mel Winkelman - city of Medford: 

Mr. Winkelman is the Vice-president of the Medford city Council 
and Chair of the Regional Committee which regulates the rates for 
the Medford Water Quality Control Plant, serving the communities 
of Phoenix, Jacksonville, Central Point, Medford and Bear Creek 
Valley Sanitary Authority. Mr. Winkelman's testimony did not 
directly address the proposed "permit as a shield" rule 
amendment. He did provide an insight into the concerns that his 
and other communities have for all rule making. The basic 
concern being the additional local costs of operation which often 
result from the state's actions in rule making and not providing 
a source of funds to support the implementation of such actions. 

He has stated that local, state and federal funding has been 
stretched to its limits and suggests that the EQC considered the 
following points when taking any rule making actions: 
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a. Why is the new rule being proposed if it isn't federally 
mandated? 

b. Is the rule being developed to resolve a problem that really 
should be addressed through proper enforcement of existing 
regulations? 

c. Is the proposed new rule really needed or are we changing an 
existing rule that is currently satisfactory merely "to be 
better"? 

d. Is there a sound scientific basis for the rule? 

e. What are the financial impacts of the rule as compared with 
its environmental benefit? 

f. What is the impact on local communities if the rule mandates 
a program without a funding source? 

The city of Medford finds that many of the concerns regarding 
environmental regulations would be resolved if the EQC and local 
governments had a better understanding of the constraints under 
which each operates. In closing Mr. Winkelman invited the EQC to 
participate in a series of meeting in an informal setting between 
the EQC and local governments to better understand the 
constraints. These meeting should allow for a broad exchange of 
ideas and concerns. 

2. Jim Hill, wastewater Reclamation Administrator for the 
Medford Water Quality Control Plant: 

Mr. Hill indicated that the city of Medford and its partners in 
the Medford treatment plant support the concept of the proposed 
rule amendment for implementation of "permit as a shield" 
language. He stated that DEQ must accept the administrative 
responsibility of ensuring that compliance with the NPDES permit 
conditions does in fact constitute compliance with the 
appropriate sections of the Clean Water Act. 

The city requests that the proposed language be revised to match 
section 402(k) of the Federal Water Pollution Control Act by 
removing the last sentence in paragraph 1, effectively removing 
the language which allows for the amendment of a permit during 
the life of said permit due to rule changes. Such a change would 
provide the city with clear guidance and be mutually beneficial 
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in the long run to both the regulating and the regulated 
communities. 

3. Gareth s. Ott. Manager. Department of Environmental Services 
- city of Gresham: 

The City of Gresham supports the "permit as a shield" concept and 
find that it is consistent with federal regulations. The city 
states that a permit is a "contract to perform" and it is 
paramount that: 

a. The conditions of the contract be stated precisely. 

b. That the conditions be contained in the contract. 

c. That the conditions not change without knowledge of either 
party. 

The proposed "permit as a shield" language meets these criteria. 
The city believes the "permit as a shield" language in the permit 
will lead to the following benefits: 

a. Insures that relevant water quality rules will be assembled 
and included in one document (permit). 

b. Assures permit holder that changes in separate regulations 
will not lead to unknown or unforeseen enforcement. 

c. Allows for consistent planning and allocation of resources 
to meet requirements of the permit over the life of the 
permit. 

d. Consistent with industrial pretreatment language which is a 
part of the permit requirements. 

e. Allows DEQ to modify permits after formal procedure. 

4. Gary A. Eide, City Manager - city of Salem: 

The City supports adoption of the proposed language. Though this 
proposed language is not exactly like that appearing in section 
402(k) of the Clean Water Act. It does represent a compromise 
position that, when taken as a package, can be supported by the 
city of Salem. 
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5. Gary F. Krahmer. General Manager - Unified Sewerage Agency 
(USA) of Washington County: 

USA supports adoption of this proposed rule. USA states that the 
proposed rule does not relieve a permittee from compliance with 
any Federal, State, or Local water pollution control law, but 
rather provides the permittee a clear awareness of the standards 
it must adhere to, at the same time provides DEQ the power to 
modify a permit to address standards adopted during the life of 
the permit. 

6. Katherine Schacht. General Manager - Metropolitan Wastewater 
Management Commission IMWMC): 

MWMC supports the proposed rule change, indicating that such a 
change will benefit the NPDES permittees by clarifying the 
requirements for the permittee to comply with. The intent of 
this rule change is to ensure that compliance with the conditions 
of the permit will constitute the minimum requirements for the 
permittee to meet to avoid any liability. 

7. Thomas M. Penpraze. Utility Operations Division Manager -
city of Corvallis: 

The City of Corvallis supports the Department's proposed "permit 
as a shield" rule. While it will make NPDES permits more 
lengthy, it will allow the permit holder to know explicitly what 
the compliance requirements are, as well as affording the permit 
holder some protection from unwarranted third party lawsuits. 

8. Mark A. Yeager, P.E .. Public Works Director - city of 
Albany: 

Albany and many other permittees would prefer to have the full 
scope of the protection provided by the Clean Water Act. 
However, the rule proposed by the Department is acceptable in its 
proposed form. 

9. R. Kent Sguires, General Manager - Oak Lodge Sanitary 
District: 

Municipal permittees will have the necessary information 
available for assuring compliance in a single document. Often 
times, this information has been lacking in the past simply due 
to ignorance. Permits will be much more voluminous and therefore 
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more complex but will provide appropriate protection, a 
significant benefit considering our litigious society. Overall, 
the District believes the proposed rule is a positive change in 
the municipal permitting process. 

10. Bert s. Teitzel. P.E .. Director of Public Works - city of 
Newberg: 

The City of Newberg has reviewed the proposed rules as they may 
impact the city's NPDES permit. The city supports the proposed 
rules as drafted. 

11. Beau Vencill. Operations Supervisor - city of Philomath: 

The city of Philomath wholly supports the position of the Oregon 
Association of Clean Water Agencies regarding proposed revisions 
of "permit as a shield" rule. 

12. Allen c. Shewey, P.E .. Manager, Oregon Operations - Kramer. 
Chin & Mayo, Inc. (KCM): 

Although permits do not currently act as a shield, many 
communities rely on the requirements of the permit and do not 
have the resources or knowledge base to envision every 
circumstance which might occur. For this reason, KCM believes 
allowing the permit to act as a shield is reasonable and prudent. 

13. Daniel B. Helmick. Director of Fiscal Services - Clackamas 
County Department of Utilities: 

Mr. Helmick expresses support for this rule change. It will 
provide more certainty and help to define the permittee's 
responsibilities. This proposed rule more fully provides for 
clearly defined responsibilities and also allows a defense to 
possible citizen suits that seek to impose through 
misinterpretation of broad permit language different statutes or 
requirements beyond the contemplation of DEQ or the permittee. 
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14. Terry Smith, Chair - Oregon Association of Clean Water 
Agencies: 

The Association understands that there has been a tension between 
making permits complete versus keeping them short and that local 
governments have had mixed views about what balance to strike 
between these two. As a result of past experiences, however, a 
majority of ACWA members support the proposed rule. 

Adoption of limited 402(k) permit provisions will improve 
permittee's knowledge of what they must accomplish to maintain 
permit compliance thereby enhancing protection of water quality. 
Failure to adopt this proposed rule will result in additional 
liability for local governments and substantially increased 
capital expenses without any improvement in water quality. 

In the future, municipal NPDES permits will likely include more 
discharge limits than are currently listed as a result of this 
change. In the long run, there will be water quality benefits 
since the inclusion of a new parameter in a permit will tend to 
focus both DEQ staff and the permittee on the items that are 
important to water quality. 

15. Cathryn Collis, Intergovernmental Programs Manager - city of 
Portland Environmental Services: 

Although the proposed language does not provide protection to the 
extent adoption of the 402(k) language would, it is explicit and 
will inform the permit holders of new conditions with which they 
must comply. Some may argue that DEQ does not have the resources 
necessary to issue comprehensive permits containing all 
compliance requirements. If this is so, DEQ should not be 
issuing NPDES permits at all. The city strongly supports the 
proposed rule with the following comments. 

a. Current permit language reads: 

"Notwithstanding the effluent limitations 
established by this permit, no wastes shall 
be discharged and no activities shall be 
conducted which violate Water Quality 
Standards as adopted in OAR 340-41-xxx except 
in the defined mixing zones." 
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b. An interpretation of that paragraph can be argued to apply 
to parameters that have been assigned effluent limitations 
which were calculated to meet Water Quality Standards, an 
interpretation inconsistent with the "permit as a shield" 
concept. 

c. EPA interpretation of 402(k) suggests that if the permittee 
operates their facilities in accordance with requirements of 
their permits, they are deemed to be in compliance with the 
Act and applicable state statutes. EPA-issued permits, in 
fact, cannot be unilaterally modified during the term of the 
permit. 

d. The Department's proposal provides for unilateral permit 
modification. 

e. Current permit language conflicts with the concept of 
"permit as a shield" and is unclear as to its intent. With 
or without "permit as a shield" language the following 
amended permit language is offered: 

Except in conformity with the effluent 
limitations established by this permit, no 
wastes that are not authorized by this permit 
shall be discharged and no activities that 
are not authorized by this permit shall be · 
conducted which violates Water Quality 
Standards as adopted in OAR-41-xxx except in 
the defined mixing zones. 

16. Michael Graybill; 3570 Fossil Point Lane; Coos Bay: 

Mr. Graybill does not support the concept of "permit as a 
shield". He feels that a permittee should not be relieved from 
compliance with any other water quality standard. He asks for an 
explanation of why the department is considering relaxing these 
rules. 

He encourages the Commission to decline to adopt this proposed 
rule. Our government has too many loopholes as it is, there is no 
need to create new ones. 
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17. James Fereday; 1017 Elm Ave.; Coos Bay: 

Doesn't this proposal aim to allow more violations to occur 
because they (the permit holders) are able to hold up their 
"shield"? 

Mr. Fereday urges the Commission to decline to adopt this 
proposed rule. 

18. Quincy Sugarman, Environmental Advocate - The Oregon State 
Public Interest Research Group (OSPIRG): 

OSPIRG opposes the proposed "permit as a shield" rule. Ms. 
Sugarman makes the following points: 

a. The state is not required to use the "permit as a shield" 
concept and suggests that use of same would lower Oregon 
water quality standards. 

b. The "permit as a shield" concept does not improve or protect 
environmental quality. 

c. The burden to be aware of environmental regulations should 
be placed on the potential polluters, not the State. 

d. Because the proposed addition of "permit as a shield" 
language takes a step away from the DEQ's role of protecting 
public health and the environment, OSPIRG oppose this 
proposal. 

19. Bill Kloos; Law Offices of Johnson & Kloos; 767 Willamette 
St. ; Eugene: 

Mr. Kloos comments are submitted on behalf of the Lower McKenzie 
Water Quality Project an organization of area residents 
participating in the renewal of an NPDES permit held by the 
Weyerhauser Paper Company paper mill in Springfield, Oregon. Mr. 
Kloos expresses the belief that adoption of the proposed rule may 
affect his clients, as well as have a significant impact on the 
protection of the State's waters in general. He states that this 
action will turn the discharge of pollutants into the waters of 
the State into a right, rather than a privilege granted to those 
who demonstrate that they are polluting as little as they can, 
without harm to human health and the environment, and in 
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compliance with all relevant law. He makes the following points 
in the argument in opposition to approval of the proposed rule 
change: 

a. The state of Oregon need not make NPDES permits it issues a 
"shield" that will protect polluters from violations of 
water quality rules or regulations not included in the 
permit. 

b. Adopting the "permit as a shield" rule will turn the 
discharge of pollutants into the waters of the State into a 
right, rather than a privilege. 

c. The proposed rule will greatly increase the cost of issuing 
permits. 

d. The proposed rule needs to be clarified as to whether it 
would shield a polluter from enforcement action for 
discharging a pollutant not listed in the permit. 

e. If the proposed rule would shield a polluter from 
enforcement action for discharging a pollutant not listed in 
the permit the proposed rule will severely hamper the 
State's and the public's ability to take actions to stop the 
discharge of harmful pollutants not covered by a permit. 

f. Even if the proposed rule would not shield a polluter from 
enforcement action for discharging a pollutant not listed in 
the permit, the proposed rule would still seriously hamper 
the state's and the public's ability to quickly take actions 
to stop the discharge of harmful pollutants inadequately 
covered by the NPDES permit. 

Mr. Kloos request time to present these objections to the 
Commission during the July 23rd and 24th Commission Session. 

20. Carl F. Merkle, Jr., C. Peter Sorenson; William c. 
Carpenter, Jr. Attorneys at Law; Sorenson Law Office; P.O. 
Box 10836. Eugene: 

This change would be bad public policy, detrimental to both the 
people and the environment of the state of Oregon. A permit 
holder should be responsible for not merely referring to the 
permit alone for guidance, but should be cognizant of all other 
protective measures which may apply to the facility. To require 
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any less would pose great risk to the receiving waters of the 
state, and would be a significant weakening of our current 
approach. Such backsliding should be rejected outright. The 
Department can off er no guarantee or reasonable assurance that 
all relevant water quality rules will be included in each and 
every permit. The reason given by the Department for suggesting 
this change, i.e. "increased potential for lawsuits for NPDES 
permit holders" and "increased emphasis on enforcement of 
permits", are frivolous. To change this rule would gut an 
important protective measure upon which Oregonians rely, and 
further imperil the priceless natural environment they rightfully 
treasure. 

21. Karl G. Anuta - Northwest Environmental Defense Center. 
10015 s.w. Terwilliger Blvd .. Portland and the Oregon 
Chapter of the Sierra Club: 

These two groups vehemently oppose the inclusion of "permit as a 
shield" language in state issued NPDES permits. 

They indicated a concern that this NPDES permit change reflects a 
trend by the Department away from assuring the health and safety 
of Oregon's waters and citizens and towards accommodating 
polluters/permittees. The "permit as a shield" approach, 
combined with prior backsliding in permit language and water 
quality standards appears to show either an "industry captured 
agency" or a deliberate willingness to "sell out" on the 
cleanliness of Oregon's waters based purely on economics. 

There is a dispute over the EPA's interpretation of 402(k) and 
the U.S. Supreme Court holding [E.I. Dupont de Nemours & Co. v. 
Train, 430 U.S. 112 (1977)] that 402(k) does not allow deviations 
from water quality standards merely because a permit does not 
list a specific pollutant. 

The "permit as a shield" approach will result in water quality 
degradation. The movement of the burden of proof from the 
permittee to the Department particularly when DEQ is already 
working within the constraints of Measure 5 budget cuts, this 
approach is absolutely untenable. 

The "permit as a shield" language is inconsistent with 
established water quality practices in Oregon, as well as with 
DEQ's own strategic plan. 
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DEQ has not presented adequate justification for the rule change, 
nor has the agency presented an adequate statement of fiscal 
impact. DEQ has not provided an adequate statement of need for 
the rule. NEDC's public record act request did not receive an 
accurate response. DEQ provided inadequate public comment 
opportunity. 

For the foregoing reasons, NEDC and the Oregon Chapter of the 
Sierra Club express their shock, dismay, and outrage at the 
proposal to include "permit as a shield" language in state issued 
NPDES permits. NEDC and the Sierra Club urge DEQ and the EQC not 
to abandon Oregon's historical approach; not to abandon a 
substantive, water quality based approach because of procedural 
concerns of polluter/permittees; and not to abandon the agency's 
trust duties to the citizens of Oregon. 

If DEQ does implement the proposed change, NEDC insists that DEQ 
concurrently expand monitoring using Whole Effluent Toxicity 
(WET) testing. 

No other oral or written testimony was offered 
hearing was closed at 10:30 a.m. July 1, 1992. 
were received until 5:00 p.m. July 1, 1992. 

MW\WC10\WC10408 

and the public 
Written comments 

F - 11 



Attachment G 

State of Oregon 
Department of Environmental Quality Memorandum 

Date: July 10, 1992 

To: Environmental Quality Commission 

From: Barbara Burton 

Subject: Response to Testimony/comments - Permit as a Shield 
Hearing 

There were twenty-one respondents that either presented oral or 
written testimony addressing the proposed "permit as a shield" 
rule. There were basically two points of view. Many permit 
holders submitted testimony supporting the proposed rule, but 
expressing preference for no modifications to the federal shield 
language. Other commenters are opposed to the shield in any 
form, as not protective of Oregon's waters. These issues are 
further discussed below. 

1. The proposed rule is supported, however preference is 
expressed that modifications to the federal shield concept 
be deleted. These commenters prefer that the permit not be 
re-opened during the term of the permit in the event of new 
regulations or other causes. 

Department response: Contrary to some of the comments 
received, the federal shield rule allows EPA to re-open 
permits for cause. The proposed rule makes clear that the 
Department also retains that right. It is true that the 
federal shield law prevents permits from being re-opened 
when 1new federal rules are adopted. However, the Department 
believes that it is important that the Department be able to 
re-open permits to include new rules. This is consistent 
with full protection of water quality. It also allows 
permit holders to be fully informed of the new rule that 
applies, since a formal permit modification will be required 
to include the new rule before it can be enforced. 

2. The Department is not required to have a shield law. It 
does not improve or protect environmental quality, and in 
fact is expected to have a serious negative impact on water 
quality. 

Department response: It is true that Oregon is not required 
to have a shield rule. However, the Department does not 
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agree that the proposed rule will have any significant 
impact on water quality. There may be some improvement in 
water quality based on the permit holder being better aware 
of what rules apply to him. With the proposed modifications 
to the federal shield rule, the Department believes that it 
will continue to have full authority to regulate and enforce 
all existing and new Oregon standards or limits. 

3. The burden of understanding and complying with federal and 
state water quality laws and rules properly belongs with the 
permit holder. This burden should not be shifted to the 
Department, particularly in light of measure 5 and limited 
Department resources. 

Department response: Federal and state water quality rules 
and regulations are very long and complex. Legally, permit 
holders should be knowledgeable of all rules and laws, and 
fully understand how they apply. In reality, however, most 
permit holders do not have full time environmental attorneys 
on staff and may not have a complete understanding of the 
rules that apply to them. The Department already assumes 
this burden in part by screening federal and state water 
quality rules and referencing the.ones that apply to the 
permit holder in their permits. It is unlikely that there 
will be significant additional permit conditions needed in 
response to this rule. While the point expressed by the 
commenters is true in theory, in reality there will be 
little difference in the permits actually issued or the 
rules that are enforced. 

4. This proposed rule would allow permit holders to discharge 
pollutants not listed in their permits that violate instream 
water quality standards. These discharges could be toxic, 
and could cause serious environmental damage or endanger 
public health. 

Department response: The Department does not agree. The 
modifications to the federal shield rule proposed by the 
Department, coupled with existing (and future) permit 
language, prohibits such discharges and allows the 
Department to take appropriate enforcement actions. The 
current standard permit language which is included in all 
NPDES permits reads: 

"Notwithstanding the effluent limitations established by 
this permit, no wastes shall be discharged and no activities 
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shall be conducted which violate Water Quality standards as 
adopted in OAR 340-41-xxx [citation for river basin of 
receiving stream inserted] except in the defined mixing zone 
[each mixing zone is individually determined and assigned to 
each discharge point]." 

5. several additional comments were made regarding the 
inadequacy of the rule making procedures and/or supporting 
documentation. These include: inadequate justification for 
the rule change, inadequate statement of fiscal impact, 
inadequate statement of need for the rule, and inadequate 
public comment opportunity. 

Department response: 
requirements for rule 
spirit and legally. 

The Department believes that the 
making have been followed, both in 

6. several requests were made. NEDC requested expanded 
monitoring using Whole Effluent Toxicity (WET) testing; Mr. 
Kloos requested time to present his objections to the 
Commission during the July 23rd and 24th Commission session; 
and Councilperson Mel Winkelman invited the EQC to 
participate in a series of meeting in an informal setting 
between the EQC and local governments to better understand 
the constraints each agency works under. 

Department response: All requests have been forwarded to 
appropriate staff. 
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D Rule Adoption Item 
)!I Action Item 
0 Information Item 

Title: 

Environmental Quality commission 

Agenda Item ~E~ 
July 23-24, 1992 Meeting 

Approval or Revision of Oregon Department of Agriculture (ODA) plan for 
rural nonpoint source (NPS) pollution control in the Tualatin River Basin. 

Summary: 

The Oregon Dept. of Agriculture (ODA) is the designated management agency 
(DMA) with primary responsibility for development and implementation of the 
nonpoint source (NPS) management plan for rural sources in the Tualatin 
basin. Plans for control of nonpoint sources are required by DEQ's total 
maximum daily load (TMDL) rules. 

In June of 1991, the EQC approved ODA's plan for one year. DEQ is to 
report to the EQC on implementation. 

1) Progress has been made in identifying the extent of the problem caused 
by permitted combined animal feeding operations (CAFO). Not all CAFOs 
were inspected by June 1992, as directed by the EQC, and there is some 
question whether all will be in compliance by June of 1993. An 
aggressive program with DEQ assisting ODA and local government is 
recommended. 

2) The container nursery program is working and the only revision 
recommended is a requirement to conduct inspections and report to DEQ 
before June 1993 on system installation and discharges. 

3) Despite the progress on CAFOs and container nurseries, because of non
permitted animal operations ("hobby farms"), and upland and streambank 
erosion, which are addressed in the plan through voluntary measures, 
ODA is unable to provide "reasonable assurance 11 that NPS phosphorous 
loads allocated to rural sources can be achieved. 

ODA has not pursued model ordinances with counties, as directed by the 
EQC. ODA and DEQ must continue to try and resolve these problems. 

4) No funding mechanism has been identified to support ODA staff working 
on NPS pollution control in the Tualatin Basin. Amending HB 3213 
could provide funding and authority to local soil and water 
conservation districts (SWCD) to carry out some of these functions. 
ODA and DEQ "should assist Washington County in amending HB 3213. 

Department Recommendation: 

Re-approve plan through April 30, 1993 

Report Author 
'--11/z,1,d2/o:- I c:£,c_.,-~ J:t<µcu .. ; ~ 
Division Administratol Director "' -
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,, REQUEST FOR EQC ACTION 

Qregon 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

Meetinq Date: July 23-24. 1992 
Aqenda Item:__..E~~~~~.,--~~~~

Division: Water Quality 
Section: Surf ace Water 

SUBJECT: 

Tualatin River NPS Management Plan for Agriculture -- status 

PURPOSE: 

At the June 14, 1991 Environmental Quality Commission (EQC, 
Commission) meeting, the Tualatin River Watershed Management 
Plan (Plan) for rural nonpoint source (NPS) pollution control 
was approved for a limited duration. The Department was 
directed to return the Plan to the Commission, after one year, 
to evaluate progress and determine future directions. This 
agenda item provides the Commission an opportunity to review 
progress and re-approve or modify the Plan. 

ACTION REQUESTED: 

Work Session Discussion 
General Program Background 
Potential Strategy, Policy, or Rules 
Agenda Item ~- for Current Meeting 
Other: (specify) 

Authorize Rulemaking Hearing 
Adopt Rules 

Proposed Rules 
Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 

Attachment 
Attachment 
Attachment 
Attachment 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 
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Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

_x_ Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 

_x_ Other: Oregon Dept. Ag. Progress Rpt. 

DESCRIPTION OF REQUESTED ACTION: 

Background 

Attachment 

Attachment 
Attachment 
Attachment 
Attachment _A_ 

The rules establishing Total Maximum Daily Loads (TMDLs) for 
the Tualatin River required the development of plans for the 
control of nonpoint source pollution (NPS) in the Tualatin 
Basin. These planning documents are intended to establish how 
designated management agencies (OMA) , other agencies and 
agricultural operators will achieve established load 
allocations. The Oregon Department of Agriculture (ODA) is 
the OMA that the Commission has assigned primary 
responsibility for development and implementation of the 
Nonpoint Source Management Plan for rural sources in the 
basin. On June 14, 1991 the Commission reviewed, and approved 
for a period of one year, the Tualatin River Watershed 
Management Plan for rural nonpoint source pollution control. 
Because of concerns about the lack of a mechanism to ensure 
that NPS loads would be achieved and lack of a mechanism to 
provide stable program funding for the OMA, the Plan was 
approved only for a limited duration (one year) in order to 
"allow implementation of most elements of the ODA Plan to move 
ahead in the short term while, at the same time, allowing ODA 
and the Basin Counties to continue developing several elements 
of the Plan." Below is a chronological list of actions 
related to the Plan: 

Chronology of Events Related to the Agriculture Management Plan 

1988 Tualatin TMDL rules and requirement for management 
plans established (18 months allowed for development). 

8/90 EQC defers action on agriculture management plan to 
give ODA time to make "substantial revisions". Twenty 
five conditions for approval specified -- most 
significant were enforcement and program funding. 
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11/90 Plan re-submitted to Department. Staff review 
indicated deficiencies still remained and would have to 
be corrected before Department to recommend approval to 
EQC. ODA asked to revise in following areas: clarify 
objectives and target dates; address stable program 
funding; identify enforceable alternatives that will be 
pursued if voluntary aspects of program fail. 

3/91 Plan re-submitted to Department. Concerns related to 
funding and enforcement again noted. ODA & DEQ staff 
meet in April to discuss remaining issues. 

5/91 Final Plan submitted. Detailed staff comments written. 

6/91 

Condition seven, related to enforcement, identified as 
minimally addressed. Plan did not identify enforceable 
alternatives but stated ODA would "explore and examine 
the range of possibilities for various enforcement 
mechanisms" and develop recommendations before 1993 
legislative deadlines. condition 16, related to 
funding, also identified as minimally addressed. Plan 
did not identify stable program funding for DMA but did 
acknowledge the need and committed ODA to work toward 
development of funding. 

EQC approved the Plan for one year after which DEQ was 
to assess progress and adherence to compliance schedule 
and bring the Plan back to the Commission. 

See Completion and Implementation Schedule in June 14, 
1991 staff Report for specific requirements. 

Progress to Date 

Progress in implementation of the Plan has occurred in 
several areas. On April 4, 1992 ODA submitted a report 
detailing progress. The complete text of the ODA report is 
included as Attachment A to this staff report. Some 
highlights of the ODA report follow: 

~ Federal cost-sharing rates and eligible practices have 
been revised to broaden financial incentives to 
agricultural operations. 

The USDA Soil Conservation Service {SCS) has 
established a Water Quality Hydrologic Unit Area {HUA) 
in the Dairy-McKay sub-basin within the Tualatin River 
Basin. This special program brings additional federal 
cost share and technical assistance to agricultural 
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operators in the basin. The area covers about half of 
the agricultural land and almost half of the forest 
land in the basin. 

~ Permitted confined animal feeding operations (CAFO) 
have been inventoried and an aerial survey has been 
conducted; results have been used to set priorities. 
Nine CAFOs have been inspected. All were found to be 
in non-compliance with permit conditions and are in 
various stages of negotiation with ODA to establish 
stipulated final orders (SFO) to bring the operations 
into compliance. 

Inventory of non-permitted livestock operations is 
about 50% complete (95% complete in the HUA). 

Of 83 container nursery operations that have submitted 
"letters of intent" to ODA, 76 indicated summer 
irrigation water discharges were eliminated by May 1, 
1992. Of the remaining operations, all but one intend 
to eliminate summer discharges by the TMDL compliance 
date (June 1, 1993). 

Approximately 12,000 acres of highly erodible cropland 
in the basin have been brought under federal Food 
Security Act commodity programs that require 
development of conservation plans for eligibility. 
Soil erosion on these lands has been reduced by about 
26,600 tons. 

Oregon state University Extension Service has conducted 
a landowner survey to help target information and 
education resources. 

Even though progress has been made in some areas, 
significant concerns about the ability to implement the Plan 
as written remain. Some of the items specified in the 
Completion and Implementation schedule approved by the EQC 
in June of 1991 have not been accomplished. Details are 
provided under Program Considerations below. 

EQC Action Requested 

The Commission is provided the opportunity to take final 
action on the Tualatin River Watershed Management Plan for 
rural NPS pollution control. The Commission can fully 
approve the Plan as written, specify required modifications 
of the Plan, or re-approve the Plan for a limited duration. 
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July 23-24, 1992 
E 

AUTHORITY/NEED FOR ACTION: 

Required by Statute: 
Enactment Date: 

statutory Authority: 
_x_ Pursuant to Rule: OAR 340-41-470 (3) 

Pursuant to Federal Law/Rule: 
Other: 

_x_ Time Constraints: (explain) 

Attachment 

Attachment 
Attachment ~ 
Attachment 
Attachment 

The Completion and Implementation Schedule for the Oregon 
Department of Agriculture, adopted by the Commission in June 
of 1991, required that the Management Plan be returned to 
the Commission after one year to review progress and 
consider re-approval or modification. 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 

~X~ Prior EQC Agenda Items: (list) 

June 14, 1991 EQC Agenda Item I 

Attachment 
Attachment 
Attachment 

Attachment __!;;__ 

This Staff Report and attachments specify the 
conditions for approval of the Plan and details 
the completion and implementation schedule. 

Other Related Reports/Rules/Statutes: 
~-Supplemental Background Information: 

Attachment 
Attachment 

REGULATED/AFFECTED COMMUNITY CONSTRAINTS/CONSIDERATIONS: 

The June 14, 1991 EQC Agenda Item I (Attachment C) stated "ODA 
has expressed uncertainty as to (a) how adequate authority might 
be developed for a mandatory phase of plan implementation and 
enforcement (b) obtaining long-term stable program funding, and 
(c) which agencies should be responsible for maintenance and 
exercise of these program elements." These uncertainties 
apparently continue to exist. 

PROGRAM CONSIDERATIONS: 

There are a number of Tualatin River TMDL and NPS program 
considerations of importance. They are discussed 
individually below in the order they were addressed in the 
June, 1991 completion and Implementation Schedule. 
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Confined Animal Feeding Operations 

June 1991 EQC Direction 

ODA should "administer an accelerated enforcement 
program" for CAFOs in the basin "with each inspected 
for compliance by June, 1992 and all in compliance by 
June, 1993. 11 

status as of June 1992 

ODA has completed an aerial survey of 52 CAFOs in the 
basin and has used the survey to group operations in 
three priorities. #1 priority has "high probability or 
near certainty" of violation of more than one permit 
condition -- there are 25 operations in this category. 
#2 priority may violate one or more permit condition 
17 operations are in this category. #3 priority has 
relatively lower probability of permit violation 
there are 11 operations in this category. 

ODA has inspected nine CAFOs in the basin since June 
1991. Six of these are in the #1 priority, all six 
resulted in issuance of a Notice of Non-Compliance 
(NON). Stipulated Final Orders (SFO) have been 
negotiated for three. One operation in the #2 category 
has been inspected resulting in an NON and SFO. Two 
operations in the #3 category have been inspected. 
Both resulted in NONs, one has an SFO. 

Animal waste management systems are in the planning 
stages on the nine permitted operations that were 
inspected. Initiation of planning and engineering is 
pending on three additional permitted operations. 

There is insufficient information at the present time 
to estimate the portion of the total phosphorus load 
that is being contributed by out-of-compliance CAFOs. 
It is likely, however, that this source represents a 
substantial portion of the load. This has been 
demonstrated by sampling up-stream and down-stream of 
some individual operations. For example, on one 
sampling day, one operation (which ODA already has 
under an SFO), had a total phosphorus concentration up
stream of 0.09 mg/l, while down-stream of that 
operation the total phosphorus concentration was over 
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9.0 mg/l -- an increase of two orders of magnitude. 
DEQ's assessment of nonpoint sources of pollution has 
also indicated serious bacterial pollution problems in 
some tributaries of the Tualatin River. Control of 
CAFO discharges would also reduce this problem. 

Recommended Actions 

~ Urge local SWCDs and CAFO industry representatives to 
work pro-actively to quickly solve CAFO related 
pollution problems in the Tualatin Basin. Soil 
Conservation Service and SWCD personnel and resources 
in the area are limited. However, operators can hire 
private consultants, to assist, as needed, in the 
design of waste management systems. Clarify state 
policy that CAFOs found to be violating permit 
conditions and/or polluting waters of the state will be 
subject to civil penalty just as other industries are. 

~ Begin an accelerated effort to assure that all CAFOs in 
the basin come into compliance. This effort should 
include: Hold a public hearing and/or send notices to 
all permitted CAFOs informing them of the results of 
ODA's aerial survey and of intent to begin inspection 
of CAFOs. Urge operators to review their permits and, 
if they are not fully in compliance with their permit, 
contact ODA to voluntarily negotiate a SFO to eliminate 
surface discharge by June, 1993 and achieve full 
compliance with permit requirements within a reasonable 
time. Strongly recommend that operators voluntarily 
enter into a SFO with ODA as quickly as possible. 

Clarify that for purposes of the Tualatin TMDL program 
compliance means, and priority will be given to, 
elimination of summer season surface discharge (or 
runoff) to waters of the state, or to any ponds, 
ditches, or canals connected to waters of the state by 
June 1, 1993, AND schedules for full compliance with 
all other permit conditions are in place by June 1, 
1993. Compliance with Tualatin TMDL requirements does 
not relieve operators of responsibility to comply with 
all other CAFO requirements. 
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Examine CAFO General Permit conditions for 
enforceability and, as necessary, modify permit 
language to facilitate better enforcement. 

Container Nurseries 

June, 1991 EQC Direction 

ODA to implement the Container Nursery Irrigation Water 
Management Plan by the dates outlined in that plan. 

status as of June, 1992 

Eighty-three container nurseries and greenhouse 
operations in the Tualatin Basin have submitted letters 
of intent. ODA is verifying that this is all the 
operations in the basin. Of those, seven have 
indicated they will have discharges after May 1, 1992. 
Six of the seven, have indicated that discharges will 
be eliminated by June, 1993. ODA has expressed 
willingness to inspect all container nurseries in the 
basin but is not certain it has the necessary 
resources. If actual on-the-ground inspections do not 
occur there will be no assurance that the operations 
have actually eliminated discharges. Operations found 
to have discharges after June, 1993, but have not 
obtained a permit will be referred to DEQ. 

Prior to implementation of the container nursery 
program, container nurseries totaling approximately 735 
acres were discharging. By May, 1992, 346 acres (47%) 
had eliminated discharges. By June, 1993, an 
additional 383 acres are expected to eliminate 
discharges (total of 99% of acreage controlled). 
Although difficult to quantify, this represents a 
substantial reduction in phosphorus contribution. In 
one example, monitoring up stream of a container 
nursery on a tributary stream demonstrated a Total 
Phosphorus concentration of 0.04 mg/l. On the same day 
at a down stream site the concentration was 1.6 mg/l. 
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Recommended Actions 

~ The container nursery program is progressing but some 
uncertainty exists regarding inspections. No 
substantial revisions are recommended at this time. 
However, there should be a clear requirement to 
evaluate installation of management systems 
(inspection) with a report submitted to DEQ, before 
June 1993, indicating whether or not systems are 
properly installed and discharges' have been eliminated 
for each operation. 

Other Nutrient and Erosion Controls 

June, 1991 EQC Direction 

Other nutrient and erosion controls (including non
commercial farm operations, nutrient management, upland 
erosion controls, and stream bank stability problems) 
are addressed in the management plan through voluntary 
measures. The Department and EQC were concerned about 
the inability to ensure that reductions in pollution 
from these sources would occur. Federal guidance for 
TMDL implementation requires that when loads are 
assigned to nonpoint sources "there must be reasonable 
assurances that nonpoint source reduction will in fact 
be achieved." When this is not possible, the load must 
be assigned to point sources. 

ODA was directed to work with the counties to begin, by 
March 1, 1992, development of model enforceable 
ordinances which were to be available for 
implementation, if necessary, by January of 1993. 

Status as of June, 1992 

Non-Permitted Animal Operations: Inventories of non
permitted livestock operations are not yet complete. 
Indications are that there are many more operations 
than anticipated. These operations are not currently 
regulated and, in most cases, are not eligible for 
federal cost share dollars for installation of waste 
handling systems. Many of these "hobby farms" have 
limited space and poor grazing practices leading to 
erosion and animal waste management problems. Most of 
these operations involve cattle and/or horses. Of some 
417 operations so far identified, 3 are in the planning 
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stages of development of animal waste management 
systems. Initiation of planning and engineering is 
pending on one operation. The four SWCDs in the basin 
have received a grant, through ODA's Natural Resources 
Division, to implement waste management, nutrient and 
erosion controls on a group of small farms. DEQ has 
also requested, and EPA has tentatively approved, 
funding for a small farm animal waste handling 
demonstration project in the Tualatin basin to be 
conducted by Oregon State University. 

The magnitude of impact from these non-commercial farms 
is impossible to predict with current information. 
However, it is significant. One study, in the Portage 
Creek watershed in Washington state, estimated that the 
magnitude of nonpoint pollution from .202 non-commercial 
operations was roughly equal to the impact of the 28 
commercial farms present in the same watershed. This 
was true even though the commercial farms had twice as 
many animals in total. 

Erosion: ODA's status report (Attachment A) states 
that voluntary erosion control planning and 
implementation "has been ongoing in the Tualatin basin 
for a long time, through the efforts of the Soil and 
Water Conservation Districts, SCS, ASCS," and other 
means. However, erosion continues to be of concern in 
the basin. Within the Dairy-McKay Hydrologic Unit 
Area, which covers roughly half of the rural 
agricultural land, and almost half of the forest land 
in the basin, scs estimates that approximately 27% of 
the land currently erodes at greater than three times 
the soil loss tolerance for the specific soils 
involved. Phosphorus and other pollutants can move via 
this pathway to waters of the state. It is difficult 
to separate the proportion of the phosphorus load that 
originates from erosion from loads associated with 
other rural nonpoint sources. In addition to nutrient 
problems, DEQ's assessment of nonpoint source pollution 
has identified turbidity, temperature, and sediment 
problems in the Tualatin and its tributaries. All of 
these concerns are related to erosion. 

Most upland erosion control on agricultural lands has 
occurred on highly erodible lands (HEL) participating 
in commodity programs through the Food Security Act 
(FSA). In order to be eligible.for the FSA programs 
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these lands must have a conservation plan in place. Of 
the approximately 12,000 acres of HEL land in the 
basin, practices have been applied to approximately 
4200 acres (35%) reducing erosion by some 26,600 tons. 

Inventories of streambank erosion sites have not been 
completed. Control measures are in planning or pending 
on 7 sites in the basin. 

One meeting was held during the past year to discuss 
development of model erosion and sediment control 
ordinances. Representatives of SWCDs and Counties in 
the Tualatin Basin were present. ODA was to take the 
lead. No further meetings involving local governments 
have been held. ODA has indicated that they will not 
take the lead in development of model ordinances 
further. 

A May, 1992 National Association of Conservation 
Districts report identifies 26 states, plus the 
District of Columbia and Virgin Islands, that have laws 
related to control of erosion and sediment. Some of 
these regulations apply only to development. Others 
apply to agriculture as well. "These laws contain 
provisions for enforcement of conservation requirements 
such as: approved erosion and sediment control plan 
required for land-disturbing activities; approved plan 
required for issuance of a permit for an activity 
involving land-disturbing activities; requirement for 
compliance with established permissible soil loss 
limits •... An important characteristic of most of these 
laws is the provision for cooperation and coordination 
among the various state agencies concerned with soil 
and water conservation and water quality, and between 
state agencies and local units of government." Some of 
these regulations are intended to protect water quality 
and are compatible with the agricultural industry. ODA 
and DEQ have many of these laws on file and could use 
them as models. 

Nutrient Management: Fertilizer and other nutrient 
management is being addressed through education 
programs. The osu Extension Service is coordinating 
planning for a day long operator workshop on phosphorus 
and its management to be held in December 1992. 
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Recommended Action 

~ Under current structure, ODA cannot provide "reasonable 
assurance" that NPS phosphorus loads allocated to rural 
sources, exclusive of CAFOs and container nurseries, 
will be achieved. DEQ and ODA should continue 
discussions to better clarify roles, responsibilities, 
and actions that will lead to assurance that NPS 
pollution will be reduced. 

Program Funding 

June, 1991 EQC Direction 

ODA was to begin development of stable funding to 
support their own staffing needs to carry out their DMA 
responsibilities in the Tualatin Basin. 

status as of June 1992 

ODA has not identified a funding mechanism to support 
ODA staff working on NPS pollution control in the 
Tualatin Basin. Staff positions and implementation 
funds for the ODA NPS program were requested by ODA in 
the 1991/93 biennium, but were not approved. Other 
funding options have not been pursued directly. ODA 
is, however, supporting Washington County SWCD's 
efforts to amend House Bill 3213 from the 1991 
Legislative Session. This bill, if appropriately 
amended, could provide some funding and authority to 
local SWCDs to carry out some NPS control functions in 
TMDL basins. 

Recommended Action 

~ DEQ and ODA should continue discussions of potential 
solutions including clarification of roles and 
responsibilities. 

ODA and Washington County SWCD should involve DEQ in 
development of language to revise HB 3213 to maximize 
potential to provide adequate funding and authorities. 
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ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

1. Approve Plan Without Change: 

ODA would continue to have responsibilities for which they 
have no authority or funding. The requirement to provide 
reasonable assurance that NPS loads are met could not be 
achieved. 

2. Require Modification of Plan: 

The Commission could require the designated management 
agency (ODA) to modify the Plan to address the concerns that 
have been raised. This may require further delay of 
implementation while the Plan is revised and may not lead to 
resolution of issues. ODA may not have the necessary 
authorities and resources to adequately modify the Plan. 

3. Approve Plan for a Limited Duration 

The Commission could re-approve the Plan for a limited 
duration in a similar action to the one· taken a year ago. 
This would allow implementation to proceed while providing 
the Department and ODA one final opportunity to adjust 
roles, responsibilities and funding in a way that will make 
authorities and resources consistent with the 
responsibilities of the agencies. In addition, a review of 
the Tualatin Basin Data and load allocations should be 
completed in March, 1993. The re-approval could expire at 
the end of April, 1993 after data and load allocations have 
been reviewed .. The Plan could then come back before the 
Commission of final approval. 

DEPARTMENT RECOMMENDATION FOR ACTION, WITH RATIONALE: 

The Department recommends Alternative 3. 

This alternative would allow ODA to continue to provide 
technical assistance to CAFO and container nurseries in the 
Tualatin Basin. DEQ already has the authority to begin 
inspection of CAFOs to ensure compliance of these operations 
by June, 1993. ODA and DEQ could work together to revise/ 
update work plans related to CAFOs, revise CAFO permit 
conditions as necessary, and investigate compliance 
inspection fees to accelerate compliance. 



Meeting Date: 
Agenda Item: 
Page 14 

July 23-24, 1992 
E 

Soil and water Conservation Districts, in conjunction with 
USDA Soil Conservation Service have expertise in erosion and 
runoff control. Counties have authority to pass and 
implement ordinances. The SWCDs and counties could be 
encouraged to work closely together to quickly develop and 
implement measures to provide reasonable assurances that NPS 
reductions will occur to meet the loads. DEQ could assist 
in this effort. 

CONSISTENCY WITH STRATEGIC PLAN, AGENCY POLICY, LEGISLATIVE 
POLICY: 

Review of the watershed management plan is mandated by 
Commission rule. Actions contained in the Plan and 
recommended in this staff report are consistent with the EPA 
approved Nonpoint source Statewide Management Plan for 
Oregon. 

ISSUES FOR COMMISSION TO RESOLVE: 

1. Whether re-approval, for a limited duration, of the Tualatin 
River Watershed Management Plan for rural NPS pollution 
control is an appropriate action for the Commission to take. 

INTENDED FOLLOWUP ACTIONS: 

If the Department recommendation is accepted, DEQ would 
proceed with implementation of the recommended actions 
listed under "Program Considerations," unless the Commission 
directs otherwise. 
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on 
DEPARTMENT OF 

AGRICULTURE 
April 3, 1992 

Andy Schaedel 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Dear Andy: 

Enclosed please find information summarizing the agricultural implementation 
efforts for both the regulatory and voluntary aspects of the program to date 
in the Tualatin River basin. After your staff has had an opportunity for 
review, we would welcome the opportunity to meet with you to discuss the 
information. Early in the week of April 13 would be a good choice. 

Combined with the traditional base program resources available through USDA 
programs at the Soil and Water Conservation Districts in the counties and 
the additional significant level of resources which have been dedicated to 
the aggressive acceleration of implementation of nonpoint source pollution 
controls from agricultural lands in the basin over the past several years, 
there is a clear commitment on the part of agriculture to improve water 
quality in the basin. As you are aware, continued significant additional 
resources have been dedicated to the Hydrologic Unit Area throughout the 
life of this five year project. 

Agricultural agencies involved in the nonpoint source water quality 
implementation program feel that the availability of technical, cost
sharing, and educational assistance in the basin provides tremendous 
incentives for voluntary participation, and that significant source load 
reductions of bacteria, pesticides, sediment, and associated nutrients -
including phosphorus - will be accomplished. The Agricultural agencies 
involved feel that the voluntary aspects of the program needs to be 
continued and be given adequate time to be implemented. 

~~ 
a~~-~==lott 

Administrator 
Natural Resources Division 
378-3810 I 378-2950 FAX 

APR - 6 1992 

Barbara Roberts 
Governor 

WATER QUAllTY DIVISION 
.• __ DEP1 .Q!VIRONMENTl.l UAUTY 

635 Capitol Street NE 
Salem, OR 97310-0110 
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WHY ARE 1lE DOING THIS? 

Since 1988, an extensive agricultural interagency cooperative effort has 
been underway to plan and implement an aggressive program of nutrient and 
erosion control in the interest of water quality improvement in the Tualatin 
River basin. This effort has greatly accelerated the implementation of soil 
and water conservation practices and carries a new focus on water quality. 

Efforts to reduce agricultural nonpoint sources of pollution in the Tualatin 
basin have been undertaken to assess problems and address resource concerns 
as well as maintain a stable economic stature for the agricultural industry 
in the basin. The goal of implementation is to protect the waters of the 
basin from agricultural residuals such as bacteria, pesticides, sediment, 
and associated nutrients - especially phosphorus. 

Cooperating agencies which have been directly involved in agricultural 
program planning and implementation on individual operations include the 
Soil and Water Conservation Districts in the affected counties, the USDA 
Soil Conservation Service, the USDA Agricultural Stabilization and 
Conservation Service, the Oregon State University Extension Service, the 
Department of Environmental Quality, and the Oregon Department of 
Agriculture. 

In the interest of assuring an integrated, basinwide approach to water 
quality enhancement in the basin, planning and implementation efforts have 
also moved forward in cooperation with other federal, state, local, and 
private agencies and interests with various roles and responsibilities for 
nonpoint source pollution control. Cooperating agencies and jurisdictions 
include Unified Sewerage Agency, Washington County Department of Land Use 
and Transportation, Clackamas County Department of Utilities, Multnomah 
County Planning Department, the Oregon Department of Forestry, the Oregon 
Graduate Institute, US Geological Survey, Tualatin Valley Irrigation 
District, and the Oregon Water Resources Department. 

4/3/92 finTualstat -1-
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llHAT AGRICULTURE HAS BEEN AND IS DOING 

Allocated Resources 

Significant federal, state, local, and private resources have been dedicated 
to agricultural water quality planning and implementation efforts since 
1988, and particularly over the past two years. These include: 

'87 '88 '89 '90 '91 •921_ 
Technical assistance (FTE) 2.5 2.5 3.0 4.6 7.1 7.3 
Administration (FTE) .75 .75 .75 1.25 1.25 1.25 
Information and ed (FTE) .25 .25 .5 .5 .8 1.75 0 
Federal cost-share $ 34,000 17,000 45,000 122,000 332,000 87,500 
Private cost-share $ 59,000 41,000 68,000 81,500 394,000 742,0000 
Monitoring/research $ 5,000 100,000 35,000 

Significant additional resources have been dedicated to agricultural water 
quality implementation efforts through the work of cooperating agencies such 
as those mentioned above. The amount of these resources which have been 
contributed is significant, and is in addition to the above figures. 

Program enhancements 

The Washington County Agricultural Stabilization and Conservation Committee 
has revised federal cost-sharing rates and available practices in the 
county, broadening the financial incentives which are available to 
agricultural operators for the installation of conservation practices, 
including practices for nutrient and pesticide management. These changes 
provide further encouragement for voluntary participation in this water 
quality enhancement program. 

The Washington County Soil and Water Conservation District has been pursuing 
revisions to House Bill 3213; 1991 legislation which would provide authority 
for Soil and Water Conservation Districts in water quality limited basins to 
collect fees for NPS planning and implementation and to create ordinances 
for control of specific nonpoint source pollution problems arising from 
agricultural land uses. It is anticipated that revisions currently being 
considered will result in the presentation of an amended bill in the 1993 
legislature. 

The Washington County SWCD has been successful in streamlining the permit 
process for instream activities such as streambank erosion control projects. 
Regional permits are now available from the Division of State Lands and the 
Army Corps of Engineers, and the Washington County Planning Department has 
reduced permit fees from over $500 to $38 for plans which have been 
engineered by SGS staff. This will greatly aid in encouraging streambank 
erosion control and restoration projects. 
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The Tualatin Valley Irrigation District is promoting the increased use of 
their irrigation scheduling service, and is working to promote incentives 
for operators to utiliz.e ·this service. 

Implementation 

The intent of implementation efforts over the past two years has been to 
focus on the reduction of sources of pollution originating from agricultural 
land uses which have the potential to deliver the highest loadings of 
nutrients, bacteria, pesticides, and/or sediment to the waters of the basin. 
While addressing these high priority potential sources, a second objective 
has been to aggressively address those potential sources for which instream 
impacts are not immediately known, while at the same time, conducting 
research and monitoring activities to attempt to determine the extent and 
significance of these sources and their possible instream effects on water 
quality in the Tualatin basin. 

On-the-ground implementation efforts to date have focused on animal waste 
management and animal waste system planning, elimination of discharges from 
container nurseries, control of erosion on inadequately protected uplands, 
and control of streambank erosion. Implementation efforts, activities, and 
progress for each of these categories is detailed below: 

Livestock operations 

Efforts to provide technical, cost-sharing, and educational assistance 
have focused on larger commercial operations in the basin, particularly 
operations which hold Water Pollution Control Facilities (WPCF) permits 
issued by the Department of Environmental Quality. Non-permitted 
commercial and noncommercial operations have been inventoried in portions 
of the basin, and technical, financial, and educational assistance has 
been directed to some of these operations as well. 

* Permitted operations 

Inventory: There are 52 permitted Confined Animal Feeding Operations 
(CAFOs) in the Tualatin basin (map attached). 

Dairy 
Swine 

Number of 
Operations 

41 
11 

Number of 
Animals 

9381 
5889 

Inspections: The Oregon Department of Agriculture has concluded an 
aerial photographic survey of all 52 permitted CAFOs in the Tualatin 
basin. ODA staff are currently assessing the results of the survey, 
prioritizing operations for potential problems, and determining 
appropriate followup measures which will assure each operation's 
compliance with provisions of the individual WPCF permits. Permits 
require the achievement of no discharge of animal waste to waters of 
the state. It is anticipated that by June 1, 1993, all permitted CAFO 
operations will be in compliance or will be on a schedule to achieve 
compliance. 

4/3/92 finTualstat -3-
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In addition, since June 1, 1991, seven on-the-ground inspections of 
permitted CAFOs in the basin have been conducted by ODA and/or the 
SWCDs. The status of each on-the-ground inspection follows: 

Firm II 21165: NON issued, SFO negotiated 
Firm II 76271: NON issued, SFO negotiated, compliance date 12/31/92 
Firm II 96466: NON issued, compliance date 9/30/92 
Firm II 55203: NON issued, SFO negotiated, compliance date 1/2/94 
Firm II 95468: NON issued, SFO negotiated 
Firm II 21145: NON issued, SFO negotiated 
Firm II 21150: NON issued, SFO negotiated 

Previous to 1990, animal waste systems were installed on 7 permitted 
CAFO operations. 

Animal waste systems are currently in the planning stages on 9 
permitted CAFO operations. In addition, initiation of the planning 
and engineering process is pending on 3 permitted CAFO operations. 

Cost-sharing summary: Following is a summary of public and private 
cost-share monies spent and planned on animal waste systems on 
permitted CAFO operations: 

Public and private expenditures 
Practice '87. '88. '89 '90.'91 Pending '92 

Animal waste systems $ 85,000 $488,000 $100,000 

* Non-permitted operations 

Inventory: Inventory of non-permitted livestock operations has· 
focused in priority subbasins, though additional information is 
available for some operations scattered throughout the basin. It is 
estimated that inventory of these operations is 50% completed for the 
basin as a whole, and 95% complete for the HUA. The inventory has 
turned up a much greater number of livestock operations of all sizes 
than previously anticipated. 

Number of Operations 

<5 Animals 6-15 Animals >15 Animals 

Dairy 2 10 
Beef 64 66 46 
Horses 98 24 18 
Swine 21 4 1 
Sheep 12 50 
Poultry 1 

Planned facilities and practices: Animal waste systems are currently 
in the planning stages on 3 non-permitted CAFO operations. In 
addition, initiation of the planning and engineering process is 
pending on 1 non-permitted operation. 
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Cost-sharing summary: Following is a summary of public and private 
cost-share monies sp·ent on animal waste systems and management on 
non-permitted commercial and noncommercial livestock operations: 

Public and private expenditures 
'87. '88. '89 '90. '91 Pending '92 

Animal waste systems $ 70,000 $ 7,000 

Container Nurseries 

The "Container Nursery Irrigation Water Management Plan" for container 
nurseries in Oregon to eliminate irrigation water discharges is in place. 
The general policy of the plan is to eliminate irrigation water 
discharges. Container nurseries were recently approved as qualifying for 
federal cost-sharing for the installation of conservation and water 
quality practices. 

Letters of Intent: There are 83 container nurseries and greenhouse 
operations in the Tualatin basin which have submitted "Letters of 
Intent" to ODA in response to the statewide Container Nursery Irrigation 
Water Management Plan. These 83 operations cover approximately 850 
acres, ranging in size from 0.01 to 240 acres (map attached). 

Discharge Status: By May 1, 1992, all but 7 of these operations have 
indicated that summer irrigation water discharges will be eliminated. 
These seven operations already have or will be submitting Plans to ODA 
indicating how they will eliminate discharges by June 1, 1993. No 
operations are expected to be discharging after June 1, 1993. 

Planned facilities and practices include clean diversions, drainage 
collection systems, water storage facilities, irrigation tailwater 
recovery systems, and irrigation water management (drip irrigation and 
automated timers, etc). 

Cost summary: Following is a summary of estimated public and private 
monies spent on container nursery irrigation water management plan 
implementation: 

Irrigation water 
management, recovery 
systems 

Erosion Control 

Public and private expenditures 
'87, '88.'89 '90.'91 Pending '92 

? $275,000 $625,000 

Erosion control is not a new concept or practice for agriculture. Erosion 
control planning and implementation on a voluntary basis has been ongoing 
in the Tualatin basin for a long time, through the efforts of the Soil and 
Water Conservation Districts, SCS, ASCS, OSU Extension Service, private 
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initiatives, and other means. With the current interest and focus on 
water quality and acceleration of the implementation of agricultural · 
water quality practices for nutrient and erosion control, significant 
additional resources in the form of technical, financial, and educational 
assistance have been directed into the Tualatin basin from federal, state, 
and local sources. 

There are several programs available through the USDA that are being 
utilized in the basin to help control nonpoint source pollution from 
agriculture. The Food Security Act (FSA) of 1985 required conservation 
plans on all highly erodible land (HEL) for producers to maintain 
eligibility for certain commodity programs. 

The Hydrologic Unit Area (HUA) program covers the 164,000 acre drainage 
area of the Dairy-McKay Creeks within the Tualatin basin. This is a five 
year water quality enhancement program which began in 1990, and 4.2 
million USDA dollars have been allocated for technical, cost-share, and 
educational assistance. Within the HUA there are approximately 45,000 
acres that erode at greater than three times the soil loss tolerance for 
the soils. Conservation plans are being developed and applied through 
the Agricultural Conservation Program, (ACP). Through ACP, producers can 
apply for assistance to install conservation practices. For 1991, there 
were $172,000 available for cost-sharing in the HUA. Funds are expected 
to continue to be made available for cost-sharing throughout the life of 
this program. 

Additional annual funds for conservation practice application have been 
available for the rest of the Tualatin basin through the respective county 
ASCS offices. Funds are expected to continue to be made available. · 

Significant emphasis has been placed recently on the installation of cover 
crops in a variety of cropping systems. Site-specific plans have been 
made for installation of these practices this season, and a number of 
sites have been planted. 

* Upland Erosion: 

Highly Erodible Land (HEL): Currently there are approximately 12,000 
acres of HEL cropland in the basin which,fall under the FSA program. 
All of these acres have a conservation plan written on them and all 
practices will be applied by the 1/1/95 deadline for compliance with 
the FSA program. The following is a breakdown of conservation 
practices applied and planned for HEL lands through 1/1/95. 

Acres Applied 
Practice '87 '88 '89 '90 '91 '92-'94 

Chiseling and subsoiling 9 4203 
Conservation cropping sequence 3668 8652 
Conservation tillage 72 6007 
Contour farming 195 6385 
Cover and green manure crops 20 1060 
Crop residue use 107 8024 

The above '90, '91 practices adequately treated 4191 acres of cropland 
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and reduced soil erosion by 26,631 tons, an average soil loss 
reduction of 6 tons/acre. 

The above '92,'94 practices are expected to adequately treat the 
remainder of HEL cropland under the FSA program and result in 
additional significant soil loss reductions. 

* Streambank Erosion: 
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Inventory: Existing inventory of streambank erosion sites is detailed 
below. 

Control measures are planned or pending on 7 basin sites covering 
0.6 miles of streambank. These are all new efforts as a result of the 
enhanced water quality implementation efforts. 

It is expected that six of these projects will initiated and completed 
in 1992. The remaining site is planned to be a two year project. 

Planned practices include: Grading and shaping, vegetative plantings, 
fencing, rock rip-rap. 

Cost-sharing summary: Following is a summary of public and private 
cost-share monies spent on streambank erosion control: 

Public/private expenditures 
Practice '87,'88. '89 '90, '91 Pending '92 

Streambank erosion control $ 58,000 $10,000 

Information and Education Campaign: 

The information and education campaign to date has focused mainly on 
large commercial operations, promoting soil and water conservation and 
nutrient management practices in the interest of water quality. A 
number of papers, presentations, and tours have been undertaken in the 
local area, and have involved grower groups, Chambers of Commerce, and 
professional organizations. 

A horticulture seminar was held in March, and included workshops on 
fertilizer usage and irrigation water management, and recommendations 
from a water quality perspective, 

Oregon State University Extension Service is conducting a landowner 
survey in early April to assess the understanding of agricultural 
nonpoint source pollution among operators in the basin. Analysis of 
this information will help in targeting information and education 
resources to those areas of greatest need, 

The four SWCDs in the basin have been successful in acquiring grant 
funds from the Oregon Department of Agriculture's Natural Resources 
Division to conduct a small, noncommercial farm project which will 
implement a variety of livestock waste management and other nutrient and 
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erosion controls on a group of small noncommercial farms. These sites 
will be used as demonstration sites, to promote the feasibility of water 
quality practice implementation on these types of operations. 

The Oregon Department of Agriculture has committed to creation of a 
water quality handbook for the small rural landowner, offering a variety 
of low-tech solutions which can be implemented at relatively low cost. 
ODA has submitted a grant application to EPA for printing of this 
publication, and to present water quality workshops for leaders of youth 
and adult agricultural groups, to gain leader's appreciation for and 
understanding of water quality and the impact that small landowners, 
particularly owners of livestock, can have on streams in their 
vicinity. Following their acceptance of the need for change, it is 
expected that these leaders will serve as agents for disseminating 
information to their member organizations, catalyzing interest in water 
quality issues and land management changes on their own operations. 

A multi-agency joint newsletter is planned for distribution to farm 
operators in the Washington County portion of the basin. DEQ has 
expressed interest in supporting this effort. 

Oregon State University has proposed a project in the basin which would 
evaluate a variety of existing waste management practices on small 
noncommercial farms with livestock and develop alternative management 
systems, possibly including pooling agreements to create a centralized 
waste collection and processing facility for animal waste. 

SVCD Advisory Committees 

The Washington County SWCD has created a number of nonpoint source water 
quality plan implementation advisory committees to assist with development 
of implementation strategies for various topic areas identified in the 
nonpoint source plan for agriculture. Membership on each committee 
includes an agency staff representative with background in the area of 
interest, and farm operators and professionals with expertise in the 
respective committee's focus area. Membership on some of the committees 
includes staff representatives from other agencies, such as Unified 
Sewerage Agency, Tualatin Valley Irrigation District, and the Washington 
County Department of Land Use and Transportation. Committees include: 
CAFO, Crops, Nurseries, Roadside Erosion/Septic Systems, Riparian 
area/Wetlands, Irrigation Water/Recycled Wastewater/Sludge Application, 
Technical, and Hydrologic Unit Area. The HUA Committee is made up of 
members of the other committees. 

Cooperative working relationships with staff of the Washington County 
Department of Land Use and Transportation and the Health Department have 
been established to assess problems related to roadside erosion control 
and septic system issues in the rural areas. 

The crops committee is gathering together various fertilizer guides for a 
diversity of crops, to publicize crop-specific fertilizer requirements. 
The committee is encouraging: 
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* Use of soil and tissue analysis in conjunction, to maximize 
efficiency of fertilizer inputs based on crop need, stage of growth, 
and to maximize economic efficiency of fertilizer usage. 

* Seeding of headlands of perennial crops such as berries and orchards 
where this practice is not already in place. 

* Planting of cereal crops with perennial grass seed for cover 
establishment in the fall. 

*Fertilizer application recordkeeping by operators. 

The technical advisory committee has discussed overall monitoring 
objectives in the areas of compliance, problem identification and 
effectiveness monitoring, and has been successful in acquiring new 
resources from a number of areas to conduct additional monitoring and 
research. 

The riparian/wetlands committee has discussed hydrologic and agricultural 
management practices affecting riparian areas, and has made 
recommendations for management of livestock and vegetation in riparian 
areas to avoid streambank and riparian area degradation. 

The irrigation committee has been working on a model irrigation water 
management P.lan, for application on lands which will be receiving 
app1ications of Unified Sewerage Agency's recycled wastewater, and on 
critical lands under irrigation in Jashington County. 

4/3/92 finTualstat -9-



A-11 

WAT HAVE BEEN THE RESULTS SO FAR? 

Background 

The agricultural nonpoint source pollution control plan which was approved 
in June 1991 indicated that implementation progress would be measured by 
improvements in instream water quality as loadings approached the TMDLs for 
total phosphorus in the agricultural portions of the basin. Much has been 
learned in the interim, through additional monitoring, interpretation of 
monitoring data, and additional research. The water quality monitoring data 
is providing insight about the nature of water quality problems in the 
basin, particularly in regard to impacts from overland flow, possible 
natural background levels, possible elevated levels of phosphorus in shallow 
groundwater, and the possible role of resident sediments. As is often the 
case, the data raises significant new questions for all participating 
agencies attempting to better characterize the geo- hydro- bio- chemical 
processes occurring in the Tualatin system. 

Agricultural agencies and interests in the basin feel that instream 
progress as a result of nonpoint source pollution control implementation on 
all land use categories may take time to develop. If the Tualatin system 
behaves and responds similarly to other watersheds in the country in which 
NPS controls have been implemented, this could certainly be the case. 
Projects similar to the Tualatin have been carried out with well documented 
source reductions. In these cases, the response of the receiving water body 
to well documented nutrient and sediment source reductions resulting from 
land treatment has not been as dramatic or soon as would be expected from 
the source reductions. 

Monitoring: A summary of monitoring information available to date follows. 
There has been a significant amount of information gathered over the past 
several years, and more importantly, there has been a significant effort put 
into analysis of the data from agricultural areas to extract information and 
trends to help quantify resource problems, attempt to correlate problems 
with land use, and use this information to aid in targeting resources to 
address the most critical resource problems in the interest of water 
quality. llhile there is obviously a special focus on phosphorus, other 
parameters are also of interest and importance for overall improvement in 
water quality. Data analysis has generated significant additional 
questions, and many of these questions are being addressed in newly 
initiated current research/study projects. 

Oregon Department of Forestry: Summertime monitoring data from 1991 
indic~tes average monthly phosphorus concentrations in Tualatin basin 
headwaters in a number of tributaries at levels significantly higher than 
estimates which were used in modelling to determine loading capacity and 
calculate load allocations in the TMDL process. The levels of phosphorus 
detected are well within the range of values which have been found in 
other forest studies undertaken in the United States and Canada, 
including watersheds in the Pacific Northwest and Oregon. 

llhile there is some site to site variation in levels of phosphorus 
detected, there is general consistency in values within individual sites 
throughout the summertime monitoring season. Variability in phosphorus 
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levels from site to site may be due to underlying geological/hydrological 
conditions. Further work is being undertaken to answer some of the 
questions raised, and this research is referred to in a following section. 

OSU Study. Yamhill Basin: An intensive study has been undertaken in a 
portion of the Yamhill basin to evaluate natural and human caused 
phosphorus levels in surface and groundwater in a selected portion of the 
Yamhill basin. Results of this study should be available in 1992, and are 
expected to provide further insight into water quality problems and causes 
in the Tualatin basin. 

US Geological Survey: Limited groundwater monitoring in 1991 indicates 
total phosphorus concentrations at or exceeding of the target 0.07 mg/l 
standard for the Tualatin River in shallow groundwater in the Tualatin 
floodplain. This preliminary information suggests either a natural or 
human caused source of relatively high phosphorus concentrations in 
shallow groundwater. It may also suggest the presence of soils which bond 
phosphorus less tightly than normal. Further work is being undertaken by 
USGS to characterize groundwater flow and acquire more groundwater quality 
data in the 1992 season, in an attempt to answer some of the questions 
raised. This research is referred to in a following section. 

TMDL compliance season ambient monitoring: Evaluation of a portion of the 
summertime monitoring information from agricultural areas indicates that 
overland flow and loading from nonpoint sources is not generally 
occurring. Tributary flows after summer storm events db not appear to be 
carrying increased total suspended solids or nutrient concentrations above 
levels detected in base flow conditions. Increases would indicate 
contributions from typical nonpoint source overland transport of 
pollutants. 

Since most of the flow in the tributaries during this dry time of year is 
from groundwater recharge and is not from overland flow, questions arise 
about whether the observed concentrations are due to point sources or 
groundwater recharge. Further work has been, and is being undertaken to 
answer some of the questions raised, and this research is ref erred to in a 
following section. 

Further questions remain regarding the significance and impact of 
wintertime erosion on sedimentation and ensuing summertime water quality 
problems. 

Wintertime ambient monitoring: Additional monitoring data are being 
gathered in winter 1991/92 before, during, and after storm events. These 
data will need to be evaluated to assess the extent of nutrient 
contributions from overland flow after and during winter storm events. 

Subbasin priorities 

Given the 1990 and 1991 ambient monitoring data, the following preliminary 
priorities have been established based on phosphorus loading: 

These are very rough calculations, as they take in.seasonal average flows 
and seasonal average total phosphorus values. However, this ranking 
provides a gauge for setting subbasin priorities. 
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1993 1993 1991 
Assigned 1991 1991 1991 Allowed avg daily 

loading avg avg avg daily avg daily T-P04 load 
Subbasin capacity flow T-P04 T-P04 load T-P04 load exceedance 

(mg[ll ( cfs l (mg [l l (i[daxl (tldaxl (tldaxl 
llF Dairy Creek 0.04 16.302 .134 11. 77 3.51 8.26 
EF Dairy Creek 0.04 18.97 .074 7.57 4.08 3.48 
Burris Creek3 0.07 1.50 .470 3.80 .57 3.23 
McKay Creek 0.045 7.40 .112 4.47 1. 79 2.68 
Christensen cr4 0.07 0.50 .820 2.20 .19 2.01 
Chicken Creeks 0.07 6.00 .130 4.20 2.26 1.94 
Mc Fee Creek6 0.07 3.00 .110 1.80 1.13 0.67 
Saum Creek7 0.07 1.16 .142 0.89 0.44 0.45 
Carpenter Cr8 0.40 7 .287 7 7 7 

Research and Monitoring 

Oregon Department of Forestry: ODF will continue the ambient monitoring 
program in 1992, and will move some sites to address questions relating to 
the observed variability in phosphorus values from site to site. 

US Geological Survex: USGS will be conducting further shallow 
groundwater monitoring in 1992 to address some of the questions raised 
regarding possible natural and hu.man caused levels of phosphorus in 
shallow groundwater. 

Soil Conservation Service/Oregon State University winter monitoring: SCS, 
OSU, OGI, and others are currently cooperating in a project t·o evaluate 
water quality and characterize pollution sources on a number of 
tributaries through a program of wintertime monitoring in 1992. The 
objective is to gain insight into the winter erosion/ sedimentation/ 
phosphorus transport regime in Dairy, McKay, and Fanno Creeks. This 
information will help to further quantify the role which erosion and 
sedimentation may be playing during the winter runoff season in 
agricultural areas of the basin. 

2 Flow and total phosphorus concentration averaged for two dates only. 

3 Data for June through October only. 

4 Data for June through October only. 

5 Data for June through October only. Significant urban 
land use above sample site. 

6 Data for June through October only. 

7 This subbasin is in Clackamas County. Data is for two 
samples in summer 1990 only. 

8 No flow data available. 
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Soil Conservation Service soils study: The Soil Conservation Service, 
Oregon Graduate Institute, and others are involved in a study designed to 
help determine the potential of area soils to contribute to the observed 
phosphorus levels in the basins' waters. This study is looking at eight 
representative soil series and the soils' abilities to act as sources or 
sinks for phosphorus in the streams. 

Oregon Graduate Institute: OGI is studying sediment dynamics .in the 
tributary systems and quantifying phosphorus adsorption/desorption 
processes. 

Department of Environmental Quality: DEQ has submitted a proposal to EPA 
for funding one year of a long-term effectiveness monitoring program 
within the Dairy-McKay HUA. This proposal if funded will assist in 
evaluating the effectiveness of implementation measures in a selected area 
of this critical watershed. 

Oregon State University TMDL Evaluation: A project recently initiated by 
Oregon State University, the Oregon Graduate Institute, and Portland State 
University will aid in the decision making process as the TMDLs and 
instream standards for phosphorus are re-evaluated before the TMDL 
compliance date in June 1993. 

* CONCLUSIONS: 

* Background levels of phosphorus in the upper sections of a number 
of tributaries in the basin appear to be higher than the original 
levels used in modelling to set the TMDLs. 

* If apparently high background and shallow groundwater phosphorus 
levels are due to natural processes, this will be difficult to 
change. 

* If apparently high background and shallow groundwater phosphorus 
levels are due to human caused activities, the groundwater (and 
therefore summer surface water base flows) will require a 
significant amount of time to respond to land treatment. 

* Observed elevated phosphorus concentrations in the mid and lower 
sections of tributaries appears to be occurring in base flow 
conditions, indicating either natural (.soil based) or point source 
type loadings as opposed to traditional nonpoint, overland flow 
sources. 

* Analysis of summer ambient monitoring data indicate that 
increased surface water flows after storm events do not appear to 
be carrying increased total suspended solids and nutrient 
concentrations above levels detected in base flow conditions. 
Increases would reflect contributions from typical nonpoint 
overland transport of pollutants in surface runoff. 

* Resident sediments and organic materials in the stream channels 
may be acting as seasonal sources and sinks for nutrients and 
other pollutants. 
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WHERE DO 'ilE NEED TO GO IN THE FUTURE? 

Over the past several years of planning and implementation, important 
lessons have been learned which can be utilized to improve the program. 
Results of the land use inventory has helped to further target efforts and 
resources to areas of critical need. Specific areas which need to be 
developed and addressed are listed below: 

* Further research, design, and demonstration of vegetative 
solutions to resource problems, such as bioengineered controls for 
streambank erosion, and riparian area improvements. 

* Further direction of technical assistance to design of animal 
waste management systems, as a result of what has been learned 
through the inventory process and the ensuing re-prioritization of 
activities. Mobilization of additional resources for this purpose 
has been initiated. 

* Further information is needed on the role of septic systems and 
their contribution to base flow pollution loading. Are there 
poorly drained soils in the upper watershed where there are septic 
systems in place? Monitoring in these portions of the watersheds 
would help in this determination. 

* Continued integration of USDA programs into the water quality 
improvement effort. While programs traditionally have addressed 
erosion control directly and water quality indirectly, there is a 
current shift in focus directly to water quality, offering 
incentives for adoption of water quality practices. 

* Utilization of the new USDA Water Quality Incentives Program, 
which provides additional incentives to farm operators for 
adoption of water quality management practices. These incentive 
payments are for non-structural practices which enhance water 
quality. Farm operators in a portion of the Tualatin basin are 
eligible for this program, and plans are underway to promote this 
program for the next enrollment period, scheduled for June 1992. 

* Further examination and analysis of monitoring and research data 
to assist in further identification of base flow sources of 
pollution. 

* Acquisition of a GIS system for mapping of land use, resource 
problems, and tracking of progress would be a very useful tool to 
further ·refine planning and implementation efforts. A formal 
request has been submitted by the Washington County SWCD to SGS 
for acquisition of a GIS system. 

* Additional innovative solutions to site-specific problems are 
being explored, and this work will continue. Straw mulching and 
the use of a 'Dammer/Diker' machine for erosion control are being 
evaluated for use in strawberries and other medium rotation crops. 
These systems are scheduled to be demonstrated in the basin in 
1992. 
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Given indications from the summer monitoring data that there is not a 
clear correlation between increased flows after storms and increased 
suspended solids and nutrient concentrations when compared to base flow 
conditions, the Oregon Department of Agriculture feels that additional 
regulations for erosion control to achieve water quality standards is not 
warranted. A significant portion of the Highly Erodible Lands in the 
basin are adequately protected or plans are in place for adequate 
protection by 1/1/95. This program is tied through the commodity price 
support system to a mandated standard of performance for erosion control. 

The Oregon Department of Agriculture, the Soil and Water Conservation 
Districts, and support agencies are obviously committed to erosion 
control, given the history of implementation of controls on agricultural 
lands over decades. The current focus on water quality is seen as an 
opportunity to accelerate implementation. The Department and support 
agencies are committed to an aggressive program to address critical areas 
that pose the highest risk of nutrient, pesticide, sediment, and bacteria 
pollution to the waters of the Tualatin basin. While instream results due 
to land treatment may be slow to develop, significant reductions at the 
source have been and will continue to be accomplished through aggressive 
implementation of existing regulatory and voluntary programs. 
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July 23-24, 1992 
Agenda ·Item "E" B-1 

OREGON ADMINISTRATIVE RULES At:t:achment: "B" 
CHAPTER 340, DIVISION 41 - DEPARTMENT OF ENVIRONMENTAL QUALITY 

Special Policies and Guidelines 
340-41-470 (1) In order to preserve the existing 

high quality water for municipal water supplies 
and recreation it is the policy of the EQC to 
prohibit any further wa.ste discharges to the waters 
of: 

(a) The Clackamas River Subbasin; 
(b) The McKenzie River Subbasin above the 

Hayden Bridge (river mile .15); 
(c) The North Santiam River Subbasin. 
(2) The En'vi.ronmental Quality Commission 

shall investigate, together with any other aifected 
state agencies, the means of maintaining at least 
existing minimum flow during the summer low flow 
period. 

(3) In order to improve water quality within the 
Tualatin River subbasin to meet the existing water 
quality standard for dissolved oxygen, and the 15 
ug/1 chlorophyll a action level stated in OAR 340-
41-150, the following special rules for total 
maximum daily loads, waste load allocations, load 

.allocations, and implementation plans are 
established. 

(a) After completion of wastewater control 
facilities and implementation of mana(:ement plans 
approved by the Commission under this rule andno 
later than June 30, 1993, no activities shall be 
allowed and no wastewater shall be discharged to· 
the Tualatin River or its tributaries without the 
specific authorization of the Commission that cause 
the monthly median concentration of total 
phosphorus at the mouths of the tributaries listed 
below and the specified points along the mainstem 
of the Tualatin River, as measured during the low 
flow period between May land October 31 ', of each 
year, unless otherwise specified by the Department, 
to exceed the following criteria: 

Mnjpstem (RM) .1lZll. Tributarjes ug/l 

Cherry Grove (67.8) 20 Scoggins Cr. 60 
Dilley (58.8) 40 Gales Cr. 45 
Golf Course Rd. (52.8) 45 Dairv Cr. 45 
Rood Rd. (38.5) 50 McKat Cr. 45 
Farmington (33.3) 70 Rock r. 70 
Elsner ( 16.2) 70 Fanno Cr. 70 
Stafford (5.4) 70 Chicken Cr. 70 

(b) After completion of wastewater control 
facilities and implementation of management plnns 
approved by the Commission under this rule and no 
later than June 30, 1993, no activities ;hnll be 
allowed and no wastewater shall be discharged to 
the Tualatin River or its tributaries without the 
specific authorization of the Commission that cause 
the monthly median concentration of ammonia
nitrogen at the mouths of the tributaries listed 
below and the specified points along the mainstem 
of the Tualatin River, as measured between May l 
and November 15', of each year, unless otherwise 
specified by the Department, to exceed the 
following target concentrations: 

Majn5tem !RM) 

Cherry Grove (67.8) 
Dilley (58.8) 

JJZll. . Tijbutnrjes 

30 Scoggins Cr. 
30 Gales Cr. 

~ 

30 
40 

Golf Course Rd. (52.8) 
Rood Rd. (38.5) 
Farmington (33.3) 
Elsner (16.2) 
Stafford (5.4) 

40 
50 
1000 
850 
850 

Dairy Cr. 
McKay Cr. 
Rock Cr. 
Fanno Cr. 
Chicken Cr. 

40 
40 

100 
100 
100 

(c) The sum of tributary load allocations and 
waste load allocations for total phosphorus and 
ammonia-nitrogen can be converted to pounds per 
day by multiplying the instream c.riteria by flow in 
the tributary 1n cis and by the conversion fac:or 
0.00539. The sum of load ailocations waste load 
allocations for existing or future nonpoint sources 
and point source discharges to the mainstem 
Tualatin River not allocated in a tributary load 
allocation or waste load allocation may be 
calculated as the difference between the mass 
(criteria multiplied by flow) leaving a segment 
minus the mass entering the segment (criteria 
multiplied by flow) from all sources plus instrearn 
assimilation. · 

(d) The waste load allocation (WLA) for total 
phosphorus and ammonia-nitrogen for Unified 
Sewerage Agency of Washington County is 
determined by subtracting the sum of the 
calculated load at Rood Road and Rock Creek from 
the calculated load at Farmington. 

(e) Subject to the approval of the 
Epvironmental Quality Commission, the Director 
may modify existing waste discharge permits for 
the Unified Sewerage Agency of Washington 
County and allow temporary additional waste 
discharges to the Tualatin River provided the 
Director finds that facilities allowed bv the 
modified permit are not inconsistent and will not 
impede compliance with the June 30, 1993 date for 
final compliance and the Unified Sewerage Agency 
is in compliance with the Commission approved 
program plan. 

(f) Within 90 days of the adoption of tnese rules, 
the Unified Sewerage Agency of Washington 
County shall submit a program•• plan and time 
schedule to the Department describing how and 
when the Agency will modify its sewerage facilities 
to comply with this rule. The program plan shall 
include provisions and time schedule for developing 
and implementing a management plan under an 
agreement with the Lake Oswego Corporation for 
addressing nuisance algal growth in Lake Oswego ... 

(g) Within 18 months after the adoption oithese 
rules, Washin~ton, Clackamas, Multnomah 
Counties and·ail incorporated cities within the 
Tualatin River and Oswego Lake suboasins shall 
submit to the Department a program plan" for 
controlling the quality of utbnn storm runoff within 
their respective jurisdictions to comply with the 
requirements of sections (a) and lb) of this rule. 

(h) After Julv 1, 1989, :\-lemorandums of 
Agreements between the Departments of Forestry 
and Agriculture and the Department oi 
Environmental Quality shall include a time 
schedule for submitting a program plan•• for· 
achieving the requirements of subsections (a) and 
(b) of this rule. The ·program plans shall be 
submitted to the Department within 18 months of 
the adoption of this rule. 

(i) Within one hundred twenty (120) days of 
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submittal of the program plans** and within sixty 
(60) days of the public hearing, the Environmental 
Quality Commission shall either approve or reject 
the plan. If the Commission rejects the plan, it 
shall specify a compliance schedule for resubmittal 
for approval and shall specify the reasons for the 
rejection. If the Commission determines that an 
agency has not made a good faith effort to provide 
an approvable plan within a reasonable time, the 
Cvmmission mav invoke aoprocriate snforcemenr. 
action aS allowed 1.mder !aW. The Commission shall 
reject the plan if it determines that the plan will 
not meet the. requirements of this rule within a 
reasonable amount of time. Before approving a 
final program plan, the Commission shall 
reconsider and may revise the June 30, 1993 date 
stated in subsections (a), (b), and (e) of this rule. 
Significant components of the program· plans shall 
be inserted into permits or memorandums of 
agreement as appropriate. . 

(j) For the purpose of assisting local 
governments in achieving the requirements of this 
rule, the Department shall: 

(A) Within 90 days of the adoption of these 
rules, distribute initial waste load allocations and 
load allocations among the point source and 
nonpoint source manageme11t agencies in the basin. 
These allocations shall be considered interim and 
may be redistributed based upon the conclusions of 
the approved program plans. 

(B) Within 120 days of the adoption of these 
rules, develop guidance to nonpoint source 
management agencies as to the specific content of 
the programs plans. 

(C) Within 180 days of the adoption of these 
rules, propose additional rules for permits issued to 
local jurisdictions to address the control of storm 
water from new development within the Tualatin 
and Oswego Lake· subbas.in·s. The rules shall 
consider the following factors: 

(i) Alternative control systems capable of 
complying with subsections (a) and (b) of this rule: 

(ii) ;j!aintenance and operation of the control 
systems. 

(iii) Assurance of erosion control during as well 
as after construction. 

(D) In cooperation with the Department of 
Agriculture, within 180 days of the adoption of this 
rule develop a control strategy for addressing the 
runoff from container nurseries. . 

·~ 14) !n order to improve wacer quality within the 
Yamnill River subbasin to meet the existing water 
quality standard for pH, the following special rules 
for total maximum daily loads, waste load 
allocations1 load allocations and program plans are 
establish ea: 

(a) After completion of wastewater control 
fa.cilities and program plans approved by the 
Commission under this rule and no later than June 
30, 1994, no activities shall be allowed and no 
wastewater shall be discharged to the Yamhill 
River or its tributaries without the authorization of 
the Commission that cause the monthly median 
concentration of i:<Jtal phosphorus l:<l exceed 70 ug/l 
as measured during the low flow period between 
approximately May 1 and October 31 '** of each 
year. 

(b) Within 90 days of adoption of these rules, 
the Cities of McMinnville and Lafayette shall 
submit a program plan and time schedule to the 
Dep'.'rtme~t describing h.o:v and when th.ey win 
modify their sewerage facility l:<l comply w1tn this 
rule. 

(c) Final program plans shall be reviewed and 
approved by the Commission. The Commission may 
define alternative compliance dates as program 
plans are aooroved. All prooosed final orogram 
pi ans ::;hail b'e subject to pu.Oiic hearing· prior :o 
consideration for approval bv the Commission. 

(d) The Department shall within 60 days of 
adoption of these rules distribute initial waste load 
allocations and load allocations to the point and 
nonpoint sources in the basin. These allocations 
shall be considered interim and may redistributed 

'based upon the conclusions of the approved 
program plans. 

*Precise dates for complving with this rule may 
be conditioned on physical conditions (i.e., f1ow, 
temperature) of the receiving water and shall be 
specified in individual permits or memorandums or 
understanding issued by the Department. The 
Department shall consider system desi91 f1ows, 
river travel times, and other relevant imormation 
when establishing the specific conditions to be 
inserted in the permits or memorandums of 
understanding. Conditions shall be consistent with 
Commission-approved program plans** and the 
intent of this rule. 

**For the purpose of this section of the rules, 
program plan is defined as the first level plan 'for 
developing a wastewater management system and 
describes the present physical and institutional 
infrastructure and the proposed strategy for 
changes including alternatives. A program plan 
should also include intergovernmental agreements 
and approvals, as appropriate: time schedules for 
accomplishing goals, including interim objectives: 
and a financing p Ian. 

•--Precise dates for complying with this rule 
may be conditioned on physical conditions (i.e .. 
flow, temperature) of the receiving water and shall 
be specified in individual permits or memorandums 
of understanding issued by the Department. The 
Department shall consider system desi~ f1ows, 
river travel times. and other reievant inronnation 
when establishing the sµecific condicions to be 
inserted in the permits or memorandums of 
understanding. 

Stat. Auth.: ORS Ch. 408 
Hist.: DEQ 128, r. & ef. l-2l-7i: DEQ.17-1988, f. & cert. ei. 
7-13-88: DEQ 25-1988. f. & cert. ef. 9-16"38; DEQ 18-i939. 
f. & cert. ef. 7-31-89, (and corrected 8-3-89) 

Sandy Basin 

Beneficial Water Uses to be Protected 
340-41-482 Water quality in the Sandy River 

Basin (see Figures l and 8) shall be managed to 
protect the recognized beneficial uses as indicated 
in Table 7. 

Stat. Auth.: ORS Ch. 468 
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Rulemaking Statements 
Fiscal and Economic Impact statement 
Public Notice 

Issue a Contested Case Order 
Approve a Stipulated Order 
Enter an Order 

Proposed Order 

Attachment 
Attachment 
Attachment 
Attachment 

Attachment 

811 SW Sixth Avenue 
Portland. OR 97204-1390 
(503) "9-5696 

DEQ-!6 
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_]L_ Approve Department Recommendation 
Variance Request 
Exception to Rule 
Informational Report 

_]L_ other: specify 

DESCRIPrION OF REQUESTED ACTION: 

C-2 

Attachment 
Attachment 
Attachment 

Attachments A.A-1 
B.B-1 

The Environmental Quality Commission (Commission) is 
re.quested to either approve, reject or approve for a limited 
duration program plans as recommended by staff and reviewed 
by staff in the attachments·and to adopt compliance schedules 
for controlling nonpoint source pollution from forested and 
agricultural lands in the Tualatin River Basin. Program 
plans are required of the Designated Management Agencies 
(DMA) by Commission Rule (OAR 340-41-470(3) (i)). These 
nonpoint source pollution control plans must show how each 
agency will meet load allocations for the Tualatin River 
Basin Total Maximum Daily Load (TMDL) Program. on August 10, 
1990 the Commission approved all the urban DMA's (those 
cities and counties within the Tualatin River Basin) nonpoint 
source pollution control plans and deferred action on the 
forestry and agriculture plans. 

Department staff recommend approval of the watershed 
management plan submitted by the Oregon Department of 
Forestry (ODF). The Department recommends approval until 
June, 1992 Of the watershed management plan submitted by the 
Oregon Department of Agriculture (ODA). This will allow ODA 
to implement a voluntary compliance program, conduct instream 
water qual'ity monitoring and possibly other monitoring to 
determine the effectiveness· of voluntary efforts and report 
results to the Department by February 1, 1992. The 
Department would then determine whether the voluntary program 
was effective in meeting instream load allocations and report 
to the Commission in June, 1992. If it is determined by the 
Department that the voluntary compliance program is 
ineffective, the Commission would need to re-approve or 
modify the plan with the possible designation of a new 
DMA(s). ODA would also be directed to work with the Counties 
within the basin to develop mandatory compliance and 
enforcement ordinances.which would be implemented by the 
Counties by January, 1993, if voluntary compliance did not 
work. ODA would continue to administer the Confined Animal 
Feeding Operation (CAFO) and Container Nursery Programs. 
Provisions for riparian vegetative buffers and filter strip 
requirements where streambank erosion occurs would be 
included in the plan. 
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AUTHORITY/HEED FOR ACTION: 

.Required by Statute: 
Enactment Date: 

Statutory Authority: 
_x_ PUrsuant to Rule: OAR 340-41-470131 lg.h.il 

PUrsuant to Federal Law/Rule: 

Attachment 

Attachment 
Attachment 
Attachment 

Other: Attachment 

Time Constraints: (explain) 

DEVELOPMENTAL BACKGROUND: 

Advisory Committee Report/Recommendation 
Hearing Officer's Report/Recommendations 
Response to Testimony/Comments 
Prior EQC Agenda Items: (list) 
Other Related Reports/Rules/Statutes: 

Attachment 
Attachment 
Attachment 
Attachment 
Attachment 

C-3 

The watershed management plans subject to review are required 
by OAR·340-41-470{3) {g,h,i). 

_x_ Supplemental Background Information Attachment A-2,B-2 

In accordance with the rule cited above, nonpoint source 
watershed management plans for the Tualatin River Basin were 
submitted to the Department in March, 1990. The Department 
originally recommended conditional approval of the forestry 
and agriculture plans, but on June 29, 1990, the Commission 
instead extended the time period for action on the plans. and 
directed staff to work with ODA and ODF to reduce the number 
of conditions and other outstanding issues. on August 10, 
1990, the Commission accepted the Department's recommendation 
to again defer action on the agriculture and forestry plans 
until they could be modified to better address a number of 
issues. Following re-submission of the plans in November, 
1990, the Department noted significant improvements but also -
noted that the plans still did not adequately address several 
key issues. After further revisions, the plans were again 
submitted for the Department's review in March, 1991. 
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ODA has expressed uncertainty as to (a) how an adequate 
authority might be developed for a mandatory phase of plan 
implementation and enforcement (b) obtaining long-term 
stable program funding, and (c) which agencies should be 
responsible for maintenance and exercise of these program 
elements. 

All Counties (Washington, Clackamas, and Multnomah County) of 
the Tualatin River Basin have expressed preliminary 
willingness to discuss issues relating to implementation, 
enforcement authority and permanent funding programs for the 
agriculture watershed management plan, but discussions on 
these issues between ODA and the Counties have not formally 
begun. 

The urban DMAs have expressed repeatedly to the Department 
their concern that ODA and ODF are being allowed a lesser 
standard of plan development and approval. They state that 
neither ODA or ODF have a Commission approved plan while the 
urban plans were approved almost one year ago. They also 
note that neither the agriculture or forestry OMA, 
particularly ODA, has implemented very many controls .of 
phosphorus pollution within the Tualatin River Basin. There 
is also a concern that both plans will not be adequate to 

-control nonpoint source pollution to meet the load 
allocations by the June 30, 1993 compliance date. 

PROGRAM CONSIDERATIONS: 

Approval of the ODA plan only until June, 1992, if voluntary 
comp1iance is ineffective, will involve the Department and 
Commission in a plan implementation and progress review 
process. 

ALTERNATIVES CONSIDERED BY THE DEPARTMENT: 

The Department considered the following alternatives for the 
Forestry and Agriculture Tualatin River Basin Nonpoint Source 
Watershed Management Plans: 

Forestry (ODFl Plan. 

l. Approval: The ODF plan has adequately identified a process 
to monitor the water quality in the forested portions of the 
Tualatin River Basin to identify any increases in total 
phosphorus in the river and forested tributaries. If the 



Meeting Date: June 14, 1991 
Agenda Item: I. 
Page 5 

C-5 

results of the Nutrient control Strategy study indicate a 
need and/or if an increase in instream phosphorus levels 
occurs, ODF will proceed with an effectiveness monitoring 
program. This additional monitoring effort will determine 
the effectivenes's of the Forest Practices Act (FPA) in 
controlling the movement of phosphorus into waters of the 
basin. The ODF plan identifies a process for determining 
whether forestry practices cause increases in instream 
phosphorus levels. If monitoring data indicate that an 
increase above the load allocations is occurring, ODF will 
then conduct FPA Best Management Practices (BMPs·) 
effectiveness monitoring to determine if additional FPA BMPs 
are required to control phosphorus. Interim FPA program 
changes and, if needed, permanent changes will be proposed to 
the Board of Forestry for adoption and implementation. The 
ODF Plan will meet the TMDL compliance date as stipulated in 
the ODF compliance schedule (Attachment .A-1). 

2. Rejection: The ODF plan outlines a step-by-step process to 
further study and monitor the movement of phosphorus into the 
waters of the basin. However, the plari does not identify any 
additional FPA Best Management Practices (BMPs) that are 
needed now or in the future with the projected large increase 
in harvesting within the basin. The plan does outline a 
process to eventually, if needed, put into place interim FPA 
program changes and, if needed, permanent changes which will 
be proposed to the Board of Forestry for adoption and 
implementation. The plan outlines a process to identify the 
additional BMPs that may be required to meet the load 
allocations. This process may result in not meeting the June 
30, 1993 compliance date. 

3. Approvai For Limited Duration: Approval of the ODF plan for 
seven to eight months. ODF would be directed to complete the 
Nutrient Control Strategy Study, the Compliance Monitoring 
(with additional forestry instream sampling sites) and the 
Effectiveness Monitoring by December, 1991 and report ·to the 
Commission the findings. The Department and Commission would 
then evaluate the study and monitoring results to determine 
whether additional FPA BMPs are needed now and in the future 
given the projected increased harvest levels. The ODF plan 
would need to be re-approved in June, 1992 by the Commission 
with appropriate conditions. If the Commission approves the 
plan, as currently written, for a limited duration, the TMDL 
compliance date may not be met, depending on the compliance 
schedule dates approved by the commission. 
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l. Approval: The Tualatin River Basin Agriculture (ODA) Plan 
has sufficiently met many, but not all, of the TMDL program 
conditions. Therefore, the plan could only be conditionally 
approved. ODA would be directed to develop permanent funding 
and both a mandatory compliance and enforcement program for 
erosion and nutrient control in order to fully implement the 
agriculture plan. The ODA plan would also need to be revised 
to include an accelerated enforcement program, administered 
by ODA, of CAFOs from the existing complaint driven system to 
an aggressive inspection and enforcement regime. 
stipulations that application of riparian vegetative buffers 
and filter strips be required where streambank erosion is a 
recognized problem would also need to be included in the ODA 
plan in order to meet conditions for approval. Approval of 
the ODA plan, as currently written, would in effect allow an 
extension of the TMDL compliance date. 

2. Rejection: The current ODA plan fails to meet some of the 
most critical TMDL requirements that would ensure that load 
allocations and the TMDL compliance date is met. The plan 
fails to identify a mandatory compliance and enforcement 
program for erosion and nutrient control in the event 
voluntary actions do not meet the load allocations. 
Although, the plan identifies these as necessary elements, no 
specific program is proposed which identifies enforcement 
authorities. similarly, the ODA plan does not include a 
permanent funding source to provide the necessary funds, 
staff and other resources to implement the plan. With 
rejection of the plan, the Commission could transfer the 
agriculture DMA from ODA to the three counties within the 
Tualatin River Basin. A time schedule for submittal of a 
plan that addresses all deficiencies would be established. 
The ODA would be directed to aid the counties in the 
development of the plan with all authorities for mandatory 
compliance, enforcement and permanent funding source 
development placed on the counties. The counties currently 
have the authority to develop ordinances requiring mandatory 
compliance and enforcement and to require specific land 
management practices or farm plans. The plan would also 
need to be revised to require the application of riparian 
vegetative buffers and filter strips where streambank erosion 
is a recognized problem. An accelerated CAFO compliance 
program, administered by ODA, would also be included in .the 
plan. The counties could also develop a permanent funding 
source through the formation of a rural Surface Water 
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Management District, similar to the urban districts. The 
counties would need some time to develop plans and ordinances 
which would most likely result in not meeting the TMDL 
compliance date. The commission would have to approve the 
Counties/ODA d·eveloped revised plan at a later specified 
time. 

3. Approval For Limited Duration: Approve the ODA plan for one 
year until June, 1992. ODA would implement a voluntary 
compliance program for erosion and nutrient control and would 
conduct instream water quality monitoring and possibly other 
monitoring to determine the effectiveness of voluntary 
efforts. · A report of the. monitoring results would be 
submitted by ODA to the Department on February l, 1992. The 
Department would then determine whether the voluntary program 
was effective in meeting the load allocations and report to 
the Commission in June,· 1992. If it is determined by the 
Department that the voluntary compliance program is 
ineffective, the Commission would need to re-approve or 
modify the plan with the possible designation of a new 
DMA(s). ODA would also be directed to work with Washington, 
Clackamas and Multnomah County to develop mandatory 
compliance and enforcement ordinances which would be 
implemented by the counties by January, 1_993, if voluntary 
compliance did not work. The ODA plan would have to be 
revised to include an accelerated enforcement program of the 
CAFO program, administered by ODA. The ODA plan would also 
include a stipulation that application of riparian 
vegetative buffers and filter strips be elevated from a 
recomm~nded practice to a required practice where streambank 
erosion is a recognized problem. A permanent funding 
source(s) program would be developed by the DMA and permanent 
funding and staffing needs obtained by the counties by 
November, 1992. The TMDL compliance date would be met with a 
limited duration approval of the plan and the adoption of the 
Tualatin Basin Agriculture watershed Management Plan . 
compliance schedule for completion and implementation of the 
plan (Attachment B-1). 

DEPARTMENT RECOMMENQATION FOR ACTION. WITH RATIONALE: 

While a few issues (as noted below and discussed in greater 
detail in Attachments A and B) have proven particularly hard 
to resolve to the Department's complete satisfaction, the 
Department now feels it is time for approval of the ODF and 
for a limited duration approval of the ODA plans for the 
following reasons: 
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a. All key issues have either already been or will be 
addressed to ensure compliance with the load 
allocations and the compliance date; 

b. Each plan identifies the necessary control measures that 
are adequate to control the relative levels of 
contributed phosphorus pollution; 

c. It is time to move forward from plan development to 
implementation; 

d. ODF has established a logical step-by-step process for 
further identifying the instream total phosphorus 
levels, the possible sources and the required, if 
necessary, additional FPA BMPs to control nonpoint 
source pollution; and 

e. ODA has identified all the sources, the necessary 
control measures and has outlined possible mandatory 
compliance, enforcement mechanisms and permanent funding 
sources but needs additional time to implement a 
voluntary compliance program and to aid the counties to 
develop and implement mandatory compliance and 
enforcement ordinances and obtain permanent funding 
source(s), if voluntary compliance is ineffective. 

Therefore, the Department recommends that the Commission: 

1. Forestry CODFl Plan. 

Approve the ODF watershed management plan for the forest land 
uses in the basin and adopt·the ODF compliance schedule for 
the implementation of the plan -- Attachment A-1. 

All of tne 13 conditions for approval listed in the 
Department's August, 1990 Staff Report have now been 
addressed. Staff's concerns with the Novembe-r, 1990 ODF 
draft plan were that it lacked (a) clearly defined management 
objectives, tasks and target dates, (b) specific information 
on staff and funding needs and other necessary resources 
required to implement the plan, and (c) the development of an 
effectiveness monitoring program. ODF, after extensive 
discussions with Department staff and members of the 
Technical Specialists Panel, has adequately addressed these 
issues in the current version of the management plan. 
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Approve, for a period of one year, the ODA watershed 
management plan for the agricultural land uses in the basin 
with recommended staff revisions and adopt the ODA compliance 
schedule for the implementation of the plan -- Attachment B
l. Direct the following be done: 

a. ODA to administer an accelerated enforcement program of 
all CAFOs located within the basin with each inspected 
for compliance by June, 1992 and all in compliance by 
June, 1993; 

b. ODA to administer and implement the Container Nursery 
Irrigation Water Management Plan Strategy by the dates 
outlined in the plan which is located in Appendix B of 
the ODA Plan; 

c. ODA to conduct instream. water quality monitoring and 
possibly other monitoring to determine effectiveness of 
the voluntary compliance program and report to the 
Department by February 1, 1992; 

d. the Department to determine the effectiveness of the 
voluntary compliance program and report to the 
Commission if ineffective; 

e. the Commission would re-approve or modify the plan by 
June, 1992 with possible designation of a new DMA(s) if 
voluntary compliance program is determined to be 
ineffective; 

f. the Basin Counties of Washington, Clackamas and 
Multnomah would begin development by March 1, 1992 and 
implement by January, 1993 mandatory compliance and 
enforcement ordinances, if voluntary compliance is 
ineffective; and 

g. the OMA would begin development of a stable funding 
source(s) by June 1, 1992 and the Basin Counties would 
obtain permanent funding sources and staffing needs by 
November, 1992. · 

Of the 25 conditions for approval listed in the Department's 
August, 1990 Staff Report, all but three have now been fully 
developed. Still not resolved to the Department's complete 
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satisfaction are issues relating to enforcement (condition 
7), funding (condition 16), and vegetative buffers (condition 
22). Of·these, enforcement authority and stable funding are 
the most important and are .addressed by stipulations "c" 
through "g" above. 

Approval for one year would allow implementation of most 
elements of the ODA plan to move ahead in the short term 
while, at the same time, allowing ODA and the Basin Counties 
to continue developing several elements which will be more 
important in the long term. 

Based on its evaluation of current watershed enhancement 
practice, the Department believes that riparian vegetative 
buffers are a crucial component in the system of practices 
which must be employed to control the movement of soil and 
nutrients into Tualatin River Basin streams. Because the 
re-establishment of riparian vegetative buffers may restrict 
the type of agricultural crops grown or types of activities, 
some of those involved in local implementation of the ODA 
plan have expressed a preference for applying other practices 
first to see if they are adequate to achieve water quality 
goals. The Department would recommend that vegetative 
buffers be required in the plan where streambank erosion is 
present. 

CONSISTENCY WITH STRATEGIC PI.AN. AGENCY POLICY. LEGISLATIVE 
POLICY: 

As noted above, review of the watershed management plans is 
mandated by Commission rule. Also, action on these plans and 
the resulting continued progress on pollution control efforts 
in the Tualatin River Basin are consistent with elements of 
the state/EPA Agreement for fiscal year 1991. 

ISSPES FOR COHMISSION TO RESOLVE: 

1. Whether to accept, reject, or modify the Department's 
recommendations for action on the watershed management 
plans. 

2 Whether accepting the ODA plan for a limited duration is an 
appropriate action for the Commission to take. 

INTENDED FOLLOW-UP ACTIONS: 

1. The Department will communicate the Commission's actions to 
ODA and ODF. 
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2. Department staff will participate as necessary in 
implementation of the plans and in carrying out any 
conditions or stipulations placed on them by the Commission. 

3. Department staff will review ODA's voluntary compliance 
effectiveness monitoring progress report and prepare a staff 
Report to the Commission for the June, 1992 Commission Public 
Meeting, if .voluntary compliance is determined by the 
Department to be ineffective in meeting instream load 
allocations. · 

DY:crw 
MW\WC8\WC8477 
May 10, 1991 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Don Yon, Roger Wood, 
Mitch Wolgamott, and 
Dennis Ades 

Phone: 229-5371 (Yon) 

Date Prepared: May 10, 1991 
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Attachment B 

OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 

STAFF REVIEW 

TUALATIN RIVER BASIN 
WATERSHED MANAGEMENT PLAN 

Designated Management Agency: OREGON DEPARTMENT OF AGRICULTURE 

On August 10, 1990 the Environmental Quality Commission (EQC) 
reviewed the Tualatin River Watershed Management Plans for control 
of nonpoint s.ource (NPS) pollution. These planning documents are 
required by OAR 340-41-470(3) which set total daily maximum loads 
(TMDLs) for the Tualatin. The plans are intended to demonstrate 
how the agencies involved will meet the load allocations assigned 
to NPS categories. Among the documents reviewed was the plan for 
control of NPS pollution resulting from agricultural and rural 
residential lands in the Tualatin River Basin. This plan was 
prepared and submitted by the Oregon Department of Agriculture 
(ODA) and the Washington County Soil and Water Conservation 
District. After cons.idering the staff report which reviewed the 
plan, the EQC accepted the Department's recommendation to defer 
action. This recommendation was based on a request from ODA that 
they be allowed to resubmit the plan on November 1, 1990. ODA 
recognized that substantial revisions to the plan were necessary 
and expressed a preference that the Department and· the EQC wait to 
evaluate the revised plan rather than take action on the available 
document. The Department recommendation for deferral included 25 
conditions for approval. 

The revised plan, titled Tualatin River Watershed Management 'Plan, 
A Plan for controlling Rural Nonpoint Source Pollution, was 
received by the Department on November 13, 1990. It was evident 
that a great deal of effort had gone into the revised document. 
However, a detailed DEQ staff review completed on December 10, 
1990 determined there were still deficiencies in critical areas. 
which had to be addressed before the Department could recommend 
approval of the plan by the EQC. These deficiencies were 
primarily in two areas: 

1. Objectives, tasks, and target dates. The plan lacked clear, 
measurable objectives and action items that would be 
implemented by specified target dates. The intent of this 
requirement is to provide a clear map of where the plan is 
headed and what "mileposts" will be passed along the way to 
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achieving the goal of "restoration of the waters of the basin 
to a level of quality that will protect and preserve their 
beneficial uses." Without these "mileposts" it will be 
impossible to track progress during implementation of the 
plan. Without tracking progress it will not be possible to 
make mid-course corrections in the event that implementation 
of specific tasks does not have the desired result. 

2. Resources. Although the revised plan included projected 
costs and a good discussion of potential funding sources/ 
options, it did not identify which of these options would be 
pursued and in what time frame. Again, the information 
required here is necessary to track progress. 

An additional concern was that the plan relied entirely on 
voluntary compliance. It did briefly discuss some potential 
alternatives but d~d not explore means of enforcement and 
necessary authority. It did not state whether any of the 
alternatives would be pursued or supported if enforcement became 
necessary. 

The Department staff review was provided to ODA in mid-December 
along with a request that ODA make further revisions to the plan 
by March l, 1991. This request was complied with and Department 

·staff again reviewed the plan. Impr,ovements in the plan were 
again noted. However, there were still concerns in the areas of 
resources and enforcement. Representatives of.ODA and DEQ met on 
April 16, 1991 to discuss the remaining concerns. Following that 
meeting ODA made final revisions to the plan and submitted the 
current draft which was received by the Water Quality Division on 
May 2, 1991. 

The detailed Department Staff Review which follows is organized 
according to the 25 conditions that were originally described in 
the August 10, 1990 Staff Report. The condition is first stated 
exactly as it was worded.in the Staff Report. The current plan 
revision is then reviewed in the context of the condition .. 

Condi ti on l. 

Review: 

Condition 2. 

The Oregon Department of Agriculture, the 
designated management agency for the agricultural 
watershed management plan for the Tualatin Basin, 
shall assume full responsibility for modifying the 
plan according to.the following instructions: 

condition was met in the November 1990 revision. 

Describe problems in terms of the agricultural land 
use practices which cause them (for example: 
streambank erosion resulting from riparian zone 
vegetation removal). These descriptions will 
eventually have to include detail pn both location 
and severity before management measures can be 
prescribed, funded, and applied. 
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Review: Condition was met in the November 1990 revision. 

The revised plan includes a thorough, well written, 
discussion of potential NPS water pollution problems 
associated with agricultural land use practices (Section 
I, Chapter III). Ultimately, additional details on 
location and severity of specific problems will be 
necessary. However, that detailed information is not 
necessary at this level of planning and may not be 
available at this time. A schedule identifying when 
more detailed information will be developed would be 
useful. 

Condition 3. 

Review: 

Condition 4. 

Review: 

Collect all program elements together in one 
complete list. The seven elements listed in the 
"SWCD strategy .•• " section come.close to being such 
a list, but do not include information and 
education, review and adjustment, fund raising, 
interagency agreements and relationships, and other 
program elements which are developed elsewhere in 
the plan. Where applicable, explain which of the 
p~ogram elements address which of the identified 
problems. 

Condition was met in the November 1990 revision. 

Specify the action items, work tasks, and other 
true objectives of the plan. The absence of such 
objectives, or their dispersal in a way that makes 
them hard to identify, is the principal weakness of 
the plan and manifests itself throughout. For 
example: The options identified in the 
"Information and Education" section should be 
expanded to indicate tasks, 'time lines, products, 
estimated costs, and responsible parties. If the 
implementation details of a task or objective are 
uncertain at this time, explain why and describe a 
process and a time line for development of further 
detail. 

This condition is met in the current draft. 

Clear objectives are provided in Section I., Chapter IV. 
Control strategies. A good and detailed list of tasks 
related to each objective, including target dates, is 
provided in Section II., Chapter V. Project Schedule. 
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Group objectives according to the control option or 
program element they serve. For example: .The 
seven·items listed in the "SWCD Strategy .• " section 
are sub-goals or major program eiements of the 
plan, and each could serve as a heading under 
which a number of specific tasks or objectives may 
be grouped. 

This condition is met in the current draft in the 
sections mentioned under condition 4 above. 

Describe how the variety of available BMPs, 
management measures, and tasks will be selected and 
applied to address particular site-specific 
problems. If land owners and managers will make 
these selections, explain what considerations will 
guide them. Also explain the considerations used 
by cost-share funding sources in setting priorities 
for allocation of available funds in the basin. 

Condition was met in the November 1990 revision. 

The section on best management practices and best 
management systems combined with Appendix c and the 
discussion of control options provide adequate 
information to meet this requirement. 

condition 7. 

Review: 

Discuss optional courses of action in.the event 
that voluntary participation is inadequate and 
enforcement is necessary. Identify the means of 
enforcement of the required BMPs, the responsible 
entity(s), the necessary authority, and the 
staffing and funding sources. 

This condition is minimally addressed. 

It was stated iri the review of the November 1990 draft 
that this condition was only minimally addressed. The 
current draft contains a much expanded and improved 
discussion of enforcement beginning on page 52. 
However, the intent of the condition, which is to 
identify a recommended mechanism of ensuring that 
agricultural load allocations are met even if voluntary 
participation proves inadequate, is still only minimally 
addressed. 

The current draft does clearly state that if voluntary 
compliance fails then "more aggressive means of ensuring 
compliance ••. will be employed." It does not clearly 
explain what those means- will be. The plan does say 
that compliance status will be assessed by the end of . . 
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the summer of 1992. If load allocations for agriculture 
are not being met at that time then enforcement of 
regulations related to confined animal feeding 
operations (CAFO) will be accelerated by shifting from 
the existing complaint driven system.to an aggressive 
inspection and enforcement regime. Likewise, 
enforcement of the Container Nursery Irrigation Water 
Management Plan will be accelerated. This should ensure 
that these two categories of agricultural operations are 
in compliance by the June 1993 TMDL compliance date. 
Other categories of agricultural operations are not 
addressed. Other categories in the Tualatin Basin 
include: Field crops & ~egetables, fruit trees & nuts, 
small fruits & berries, vineyards Christmas trees, grass 
& legume seed, hay/silage. 

Simultaneously with the increased enforcement of CAFO . 
and container nurseries regulations, ODA will "explore 
and examine the range of possibilities for various 
enforcement mechanisms." Recommendations for preferred 
enforcement mechanisms will be developed before the 

.deadlines for submitting legislation to the 1993 
Legislative session. The plan does not identify a 
recommended mechanism at this time. Because the plan 
implies that legislation would be necessary before 
enforcement for other categories of operations would 
occur (rather than relying on existing authorities in 
the counties) it appears that compliance of agriculture 
cannot be assured by the June 1993 TMDL compliance date. 
The plan does not provide for contingencies in the event 
that legislation is not passed. Therefore, compliance 
is not even assured at some point after June of 1993. 

Condition 8: 

Review: 

Condition 9: 

Review: 

Explain how the "first approximation" of 
conservation needs (page 32) was arrived at; and 
why those particular BMPs were selected to use in 
the needs estimate. 

Condition was met in the November 1990 revision. 

Describe more full.y the BMP descriptions and other 
guidance documents and directives available in the 
SCS Field Office Technical Guide. Include in the 
plan a few excerpts or examples from the SCS Guide 
to illustrate the information available on a 
particular BMP or management system approach. 

Condition was met in the November 1990 revision. 

Although the plan does not include excerpts from the scs 
Guide, the more complete discussions under the Control 
Strategies section of the current revision adequately 
meet the intent of this condition. 

MW\WC8\WC8479 (5/3/91) 
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Condition 10: In the plan's list of BMPs, identify each one also 
by the scs code or designations, if applicable. 

Review:· Condition was met in the November 1990 revision. 

Condition 11: Identify the agency (or agencies) responsible for 
implementation of the program, and describe 
specific roles and responsibilities. 

Review: Condition was met in the November 1990 revision. 

Condition 12: Describe the "master plan" and "annual action plan" 
mentioned.in the plan in terms of: (a) purpose and 
use, (b) content, and (c) process for development 
and review. 

Review: Condition was met in the November 1990 revision. 

Condition 13: Using a more fully developed set of program 
objectives and tasks, expand the implementation 
schedule to show interim targets or "mileposts." 

Review: This condition is partially met in the current 
draft. The plan implementation schedule should 
identify when staff will be hired, and when a 
permanent funding source will be obtained. The 
schedule should also outline the process and dates 
when voluntary compliance will move to mandatory, 
if needed. ODA should identify when all needed 
authorities will be obtained. If ODA is 
unsuccessful in obtaining needed authorities, the 
schedule should identify when ODA will transfer the 
implementation and enforcement of the plan to the 
counties within the.basin or others who have the 
authority. 

Condition 14: Describe public involvement in plan review and 
adjustment. · 

Review: This condition is minimally, but adequately, 
addressed. 

A schedule of when the "periodic reviews of the plan and 
results of actions taken ... " will occur would be 
helpful. There should be some form of report which 
documents the outcome of the reviews. 

MW\WC8\WC84 79 ( 5/3/91) 
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Condition 15: Describe the program objectives or other 
assumptions underlying the detailed program 
administration budget. It is understood that the 
three funding scenario's identified in the plan 
imply different levels of effort and achievement. 
This should be described in terms of the specific 
objectives and tasks which can be accomplished at 
each funding level. 

Review: condition was met in the November 1990 revision. 

Condition 16: Expand the discussion of potential funding sources 
to address: (a) the particular characteristics, 
program preferences, or funding criteria of each, 
(b) amounts of funds potentially available, (c) 
conditions typically placed on the funds, and (d) 
tasks for further investigation or applying to 
these sources of funds. · 

Review: This condition is minimally addressed in the 
current draft. 

The plan fails to identify.a stable funding source to 
supply resources to operate a base level program. It 
does, however, acknowledge the need for stable funding 
to provide staff to ODA and Washington County SWCD and 
support for implementation in the other Tualatin River 
Basin SWCDs to carry out the plan. It commits ODA and 
the cooperating agencies to work towards developing a 
stable funding source although it does not identify 
specific tasks related to this function in the project 
schedule. In the short term, ODA will support 
legislation in the current session that could help 
provide necessary resources. If efforts to pass 
legislation fail then ODA, and the cooperating agencies, 
will continue to seek stable funding during 1991/92. 
The plan identifies sources that will be explored 
including: Washington and other counties transfer of 
funds for rural implementation, formation of a water 
quality management district in all counties with the 
ability to collect fees. If by October of 1992 stable 
funding has not been secured ODA will begin coordinating 
efforts to introduce necessary legislation in the .1993 
legislative session. The plan also provides an 
extensive list of cost-share, grant and loan programs 
available to the agricultural community. 

Condition 17: If adequate funding sources are not available for 
the types of funding assistance programs outlined, 
explain what steps will be taken to require 
individual agricultural operators to implement the 
required BMPs to ensure compliance with TMDL goals. 

MW\WC8\WC8479 (5/3/91) 
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Review: As with condition 16 above, this condition is 
minimally addressed. 

Condition 18: Describe a process for regular periodic reporting 
of program implementation results. 

Review: Condition was met in the November 1990 revision. 

Condition 19: Discuss interagency agreements necessary for 
program implementation. Reiterate in one location 
the opportunities for interagency cooperation 
mentioned throughout the plan. 

Review: Condition was met in the November 1990 revision. 

condition 20: Complete the container nursery water quality 
protection program now under developmenF, and 
incorporate into the plan. 

Review: Condition was met in the November 1990 revision. 

Condition 21: A monthly progress report to DEQ (utilizing a one
or two-page form) and a monthly progress meeting 
with DEQ shall be included in the plan. 

Review: Condition was met in the November 1990 revision. 

Condition 22: Include provisions for the protection of all 
streams, wetlands, and ponds with adequate 
(preferably 100 feet) undisturbed buffers, as 
measured from the normal high water flow, on all 
sides. 

Review: This condition is minimally addressed in the 
current draft. 

While the current draft does not have an out right 
requirement for protection of waters with buffer strips, 
it does include a good discussion of riparian area 
management including recommended practices. Protection 
of all riparian areas is recommended (but not required) 
along with the use of filter strips; Soil Conservation 
Service guidance on design is referenced. Where 
streambank erosion is a recognized problem it is stated 
that re-establishment of streambank vegetation and use 
of filter strips is strongly recommended and may become 
a requirement if voluntary implementation of the plan 
does not result in compliance with load allocations. 

MW\WC8\WC8479 (5/3/91) 
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condition 23: All of the above must be .included in a Final Plan 
and provided to DEQ by November 1, 1990. 

Review: This condition was not met by November 1, 1990, but 
is met in the current version of the plan. 

condition 24: Within 30 days after submission of the Final Plan, 
DEQ will review the Plan and either certify its 
compliance with the rules or prepare other comments 
as necessary. Failure of the Plan to meet these 
conditions will result in action to enforce the 
provisions of OAR 340-41-470 and/or the interagency 
agreements resulting therefrom. 

Review: This condition was met. 

Condition 25: Identify the appropriate responsible agency to join 
with DEQ in a process to refine and establish a 
complete TMDL compliance monitoring program for 
applicable portions of the Tualatin Basin (process 
to commence within 120 days) . 

Review: The condition was m~t • 
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c. 

. TUALATIN RIVER BASIN 

OREGON DEPARTMENT OF AGRICJLTURE (OOA) WATERSHED MANAGEMENT PLAN 
C04PLET!OH ANO IMPLEMENTAT!OH SCHEDULE 

OATES 

TASICS 
05/91 09/91 01/92 05/92 - 09/92 -- - . 
08/91 12/91 04/92 08/92 12/92 

Confined Animal Feeding Opera-
tion (CAFO) Progrmn Adnini-
stered by OOA: 

1. All CAFOs Inspec:t1 ons 06/92 
C-leted. 

2. CAFO C-liance.3. 

Container Nurser,' Progr.rn Ad-
ministered by CXlA: 

1. Letter of Intent Filed by 07/15/91 
~raters to OOA. 

2. Facilities with No Dis· 
charges, 9.bnit StatetEnt 07/15/91 
to OOA. 

3. Facilities with Discharges 
after 05/1/92, Subnit Water 02/1/92 
Management Plan to OOA. 

4. OOA Approve Plans. 05/1/92 

5. Facilities with Discharges 
After 6/1/93, Cbtain WPCF 
Pennit from OEQ. 

Tualatin Agriculture Ptan •• 
Other Nutrient & Erosion 
Controls: 

1. OJA Corducts Instream Mani· 
taring to Determine Vol. 02/1/92 
CO!Jl>liance Effectiveness & 
Report~ to oea. 

2. DEQ Evaluation of Volunta.ry 
corrpliance Effectiveness. 03/1/92 

3. Basin Couities 1 Man::latory 
COlllJliance & Enforcement 03/1/92 
Ordina~es .... Begin De-
velopnent. 

4. EQC Plan Re-Approval or 
Modificatiai if Vol. Can-
pl iance Oetennined Nai· 06/92 
Effective & Assign New 
OMA( s), If Needed. 

5. 319 F\.Oding Transferred to 06/1/92 
NeM OMA( s), It Necessary. 

6. Pennanent Ft.n:ling Source(s) By 
Developed by OMA - - Begin 06/1/92 Developnent. 

7. Subbasin Ptans & Special By 
Studies C-leted by OMA. 10/92 

8. Permanent Ftxl:ling Soutce(s) By 
and Staffing Needs Obtained 11/92 
by Basin Counties. 
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01/93.- 05/93 . 
04/93 06/93 

06/93 

By 
06/1/93 
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o. 

E. 

TUALATIN RIVER BASIN 

OREGON DEPARTMENT OF AGRlaJLTURE (OOAl IOITERSHEO MANAGEMENT PLAN 

,COl4PlET!CW AND IMPLEMENTATION SCHEDULE 

(Contir<Jed) 

DATES 

TASl:S 
05/91 09/91 01/92 05/92 • 09/92 • . . . 
08/91 12/91 04/92 08/92 12/92 

9. Mardatory ~liance & En· 
forcement.Ordinances 
Approved & IJll>lemented by 
Basin Couities. 

10. Other Tasks, As Identified/ 
Agreed to in Monthly Meet- 05/91 
ings by OMA/Coc..nties. 

Monitoring/Progress Reports 
by OJA/Basin Couities: 

1. DEQ/C:OA/Couities Evaluates/ 
Refines Water Quality Moni- 05/91 03/92 
tori ng Program. 

2. Instreem Water Quality Mon-
i taring Reports by Agreed- 07/91 11/91 08/92 12/92 
Upon Method. 

3. THDL C-l f ance Honi tori ng 
05/91 PrograRt. 

4. DEQ/CDA/COU'1ties Evaluates 
and, If Needed, OEQ Refines 09/92 
Load Allocation. 

5. Monthly Progress Report 
05/91 Fonns to OEQ. 

6. ~onthly Progress Meetings 
05/91 with OEQ. 

. 
T1'1lL COR1lliance Date. 
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01/93 . 05/93 . 
04/93 06/93 

By 
01/93 

03/93 06/93 

06/93 

06/30/93 
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Subject: 

EQC Work Session Item 
11 

Meeting Date: July 23. 1992 

Qregon 
ENVIRONMENTAL 

QUALITY 

COMMISSION 

Agenda Item: ~~~~F...,,...,,..,....~-,----,..---,..~~
Di vision: water Quality Division 
section: Standards and Assessments 

Every two years, the Water Quality Program produces a report 
which describes water quality conditions in the state and 
discusses the Program's activities and accomplishments for the 
previous two years. The Water Quality Status Assessment Report 
is a requirement of Section 305(b) of the federal Clean Water Act 
and is typically referred to as the 305(bl Report. 

Each state is required to submit a Water Quality Status 
Assessment Report to the U.S. Environmental Protection Agency 
(EPA). EPA summarizes the water quality information presented by 
the states and reports to Congress on nationwide progress towards 
the goals of the Clean Water Act. 

During the last several two-year reporting cycles, DEQ has 
prepared the Report with the intent that it also be used as a 
report to the public outlining the various programs, 
responsibilities, and concerns of the agency with respect to 
water quality. It is, therefore, longer and more detailed than 
required, but past reports have been highly regarded by EPA and 
have been well-received by the public. The Report h.as also 
proven to be a valuable resource for DEQ staff. 

The Report has gained considerable attention in recent years, 
largely with respect to the list of water quality limited 
waterbodies contained in Appendix A and the designation of 
waterbodies requiring Total Maximum Daily Loads (TMDLs). The 
current Report also presents a list of waterbodies nominated for 
designation as outstanding Resource Waters, as required by the 
Environmental Quality Commission (EQC). 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 
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Purpose: 

The purpose of this work session is to inform the EQC about the 
contents of the 1992 305(b) Report and to provide the Commission 
an opportunity to comment on the Report. DEQ will also solicit 
public comment on the Report prior to final submittal to EPA. 
The Report will be distributed to EPA, the U.S. Congress, state 
legislators, DEQ headquarters and regional staff, the public, 
industry, and environmental groups. It is anticipated that 
several hundred copies will be distributed. DEQ is planning to 
prepare a short (20 to 30 page) public summary document for wider 
distribution. 

Content: 

Information in the Report is divided into four main sections and 
several appendices: 

• Section 1 contains an Executive summary; 

• Section 2 contains Background Information on the state's 
water Quality Program within the Department of Environmental 
Quality (DEQ), on the Clean Water Act, and on other state 
and federal regulations. It also provides some geographic 
statistics for the state. 

• Section 3 contains the state's Water Quality Assessment 
information required by EPA. Most of this information is in 
the form of tables which list numbers of river miles, lake 
acres, and estuarine acres which support or do not support 
the designated beneficial uses. Information on toxics, 
public health, wetlands, and long-term water quality trends 
is also reported in this section. Groundwater assessment 
information is summarized within the Groundwater Quality 
Program description in Section 4.3. 

• Section 4 describes the Water Quality Program's Activities 
and Accomplishments for the two-year reporting cycle. The 
section is divided into subsections which reflect the 
organization and responsibilities of DEQ's Water Quality 
Program. A detailed table of contents can be found at the 
beginning of Section 4 to make it easier to find specific 
information. A summary of the Water Quality Program 
organization can be found in Section 2.4. 

The Report's appendices contain information which supplements the 
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main text. The information contained in Appendices A, B, and C 
are required by EPA; Appendix A format is, however, determined by 
DEQ. 

• Appendix A is a summary of DEQ's monitoring data for the 
past 10 years, organized by basin. Appendix B describes the 
criteria used for evaluating the data in Appendix A. 
Appendix c contains definitions of terminology used for the 
water quality assessment in Section 3. 

• Appendix D lists the sampling stations in DEQ's ambient 
monitoring network and the parameters and times sampled. 

• Appendix E contains tables and graphs referenced in Section 
3.9, Trends in Water Quality. Long-term trends are 
presented for selected sites in the Willamette, Tualatin, 
Grande Ronde, and Coquille Rivers. 

• Appendix F contains a summary of monitoring sites and 
parameters included in DEQ's intensive monitoring efforts in 
1990-92. These studies included Bear Creek and the 
Coquille, Klamath, Grande Ronde, and Wallowa Rivers. 

• Appendix G contains drainage basin maps for the state. The 
maps are produced by the Oregon Water Resources Department. 

• Appendix H contains maps which indicate the locations of 
shellfish monitoring sites in Oregon's estuaries. 

• Appendix I is the Strategic Management Plan for the 
Department of Environmental Quality. 

• Appendix J is a report prepared by OEQ for the Governor's 
Watershed Enhancement Board titled A Survey of Natural
Resource Inventory. Monitoring, and Data Base Programs 
Useful in Understanding Watersheds in Oregon. 

• Appendix K is an excerpt from EPA's Guidance on Water 
Quality-based Decisions: The TMDL Process. 
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Special Interest: 

APPENDIX A--WATER QUALITY DATA SUMMARY 

DEQ routinely monitors approximately 3,500 miles of streams in 
its ambient monitoring program. These streams receive 
approximately 90 percent of the point source loads for the state. 
In addition to the routine sampling at established river and 
estuary stations, DEQ also conducts intensive studies on water 
quality limited waterbodies where water quality standards are 
being violated, conducts compliance monitoring for waste 
discharge permits, performs bioassessments, and directs special 
studies. 

DEQ's stream monitoring data is summarized in Appendix A and is 
presented by basin. River miles are evaluated based on water 
quality standards and are categorized as "fully", "partially", or 
"not supporting" beneficial uses. It is important to note that 
the data summary table lists only those parameters for which 
standards are being violated for an established percentage of 
samples. stations within a listed stream reach are not included 
if beneficial uses are fully supported. 

Separate assessment tables are included in Appendix A for lakes 
and for groundwater. 

OUTSTANDING RESOURCE WATERS 

The EQC directed DEQ to present a list of candidates for 
designation as outstanding Resource Waters (reference OAR 340-41-
026 ( 1) (a)(d)). DEQ requested nominations from other state and 
federal agencies. Lack of response prompted DEQ staff to 
assemble a list of candidates for EQC consideration. The list 
includes nine waterbodies which were taken from a larger list of 
priority waterbodies (i.e., National Wild and Scenic Rivers, 
State Scenic Waterways, and waterbodies located in National 
Parks, State Parks, and National Wildlife Refuges). Further 
screening of the candidate waterbodies will be conducted prior to 
presentation to the EQC in the fall of 1994. Nominations will 
also be pursued during the Triennial standards Review process. 
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WATER QUALITY LIMITED AND TMDL LISTS 

To comply with requirements of Section 303(d) of the Clean Water 
Act and Oregon Administrative Rules, the 305(b) Report contains a 
list of water quality limited waterbodies. This list, found in 
Appendix A, includes those streams, lakes, and estuaries where 
water quality criteria are exceeded and beneficial uses are not 
fully supported. In Appendix A, selected water quality limited 
waterbodies have been prioritized for further assessment to 
determine if Total Maximum Daily Loads need to be established. 
The 1992 list of TMDL waterbodies contains the 12 streams and 2 
lakes listed in the 1990 Report, with the addition of the 
Columbia and Willamette Rivers for 2,3,7,8-TCDD (dioxin). 

In addition to identifying specific waterbodies needing TMDLs, 
the Department, as required by OAR 340-41-026(4) (d}, has 
identified particular waterbodies for follow-up water quality 
assessment work, the purpose being to determine whether these 
waterbodies specifically need TMDLs. The waterbodies identified 
for this type of follow-up include the Powder, Burnt, Malheur, 
Owyhee and Lost Rivers as well as the Tillamook and coos Bay 
Areas. 

The format of the data summary tables in Appendix A has been 
revised since the last 305(b) Report (1990}. Additional 
information has been included, and stream reach data which were 
formerly combined have been listed by individual sampling 
station. Changes in the format should make the tables more 
usable and will facilitate comparisons with future data 
assessments. The changes do, however, limit direct comparisons 
with previous reports. Summaries of the beneficial-use support 
information in Appendix A are presented in Section 3 of the 
Report and the final table of Appendix A. 

General Conclusions 

For a majority of the streams, lakes, estuaries, and aquifers in 
the state, the water quality is very good and beneficial uses are 
supported. There are, however, local and statewide problems that 
need to be addressed. 

Dissolved oxygen--This criteria is established to identify 
the level of dissolved oxygen (DO) in water needed to 
support specific aquatic beneficial uses. The various DO 
criteria are applied under different conditions, i.e., 
seasons of the year, presence of warm-water or cold-water 
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fisheries, presence of saltwater in rivers discharging to 
estuaries, etc. For example, a 95% DO saturation level 
needs to be maintained in waters supporting spawning. The 
DO criteria also contains the added provision of determining 
the appropriate application based on a professional 
judgement of which beneficial uses should be present in a 
particular stream. Appendix A identifies several areas 
which need to be examined for maintenance of DO levels. 

Bacteria--During this reporting period, the state had two 
applicable bacteria standards; fecal coliform' and 
enterococcus. DEQ has monitored both parameters. Although 
no distinct relationship between the two parameters was 
evident when examining the data, the general pattern 
indicated that exceedence of the bacteria standard is a 
statewide problem. The Department believes that a 
coordinated statewide strategy for addressing bacteria 
problems would be the most effective and efficient way to 
approach this problem. A stream-by-stream TMDL approach 
would be resource and time intensive, whereas an overall 
strategy to improve bacteria controls may be more 
productive. 

Nutrients/Algae--High levels of nutrients typically 
contribute to excessive growth of algae and the related 
aesthetic, fisheries, and dissolved oxygen problems. These 
problems are frequently encountered on coastal lakes and 
eastern and south/central Oregon streams. Instances of high 
nutrients which are not associated with excessive algae are 
generally not considered as water quality problems by DEQ. 

l2!!--Many coastal streams in Oregon have pH values below the 
acceptable range, while many eastern Oregon streams have pH 
values above the acceptable range specified by the state 
standard. Many of these violations occur in areas where 
there are no known sources which would cause the changes in 
pH. Further assessment is needed to determine if the pH 
violations are resulting from natural conditions. 

Toxics--DEQ does not conduct extensive monitoring for 
toxics. Sampling is focussed on those areas where problems 
are suspected or known, and sampling usually occurs as part 
of a short-term study rather than as a routine effort. The 
areas are listed in the data summary and include the 
Portland Harbor, Columbia Slough, and Amazon Creek. There 
are, however, many other areas where monitoring for toxics 
should be conducted. 
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DEQ's water quality assessment efforts are limited by funding and 
staffing resources. In the 1992 data summary, specific water 
quality problem areas have been identified as priorities for 
further assessments. In this manner, the Department hopes to 
provide direction for future efforts to address problems which 
have been identified in this data assessment. In addition to 
specific problem areas, the 1992 Assessment Report also assists 
the Department in identifying areas which, although not currently 
problem areas, may develop into problems without proactive 
efforts. · 

Approved: 

Section: 

Division: 

Director: 

Report Prepared By: Elizabeth Thomson 

Phone: 229-5358 

Date Prepared: July 10, 1992 



Oregon Department of Agriculture 

Conunent on the Staff Reconunendations Concerning the 

Tualatin Basin Agricultural NPS Plan 

July 23, 1992 

Mr. Chairman, members of the Commission my name is Chuck Craig, Assistant 
Administrator of the Natural Resources Division of ODA. With me is Mike Wolf, 
our water quality coordinator. We are here to express our support for the 
staff's recommendation to reapprove the Tualatin Agricultural NPS plan through 
April, 1993. Four major issues are defined in the report that we would like 
the opportunity to address from our point of view. These are Confined Animal 
Feeding Operations (CAFOs), the Container Nursery Program, development of 
ordinances, and funding. 

The Confined Animal Feeding Operations (CAFO) program seeks to eliminate water 
contamination problems from confined animal feeding operations. The program 
is operated by ODA in cooperation with DEQ. Because of limited resources, the 
program has operated historically in a complaint driven mode. 

On the ground inspection of all 52 permitted CAFOs in the Tualatin would be 
equivalent to about 60% of our normal annual workload. Moving to an inspection 
based system necessitated the development of a rapid survey methodology. 

An aerial survey was conducted.in March, 1992 and constituted the first phase 
inspection of all of the permitted CAFOs in the Basin. We view this as an 
innovative methodology for moving from a primarily complaint driven system to 
an inspection/certification system with minimal resources. DEQ staff agreed 
with the approach, given the resource constraints. Open discussions have 
taken place between ODA and DEQ water quality and enforcement division staff 
on the results and followup. 

Results indicate that somewhat more than half the permitted CAFOS may be out 
of compliance with their permits. All operators who are judged to have a high 
probability of being out of compliance have been officially notified by 
certified mail that they will be subject to an on-the-ground inspection. 
These have be.en scheduled beginning August 15, and will be performed by the 
Natural Resources Division and the Washington County Soil and Water 
Conservation District. We expect this to take up to two months to complete. 

We consider compliance to mean that all discharges have been stopped with 
whatever temporary means are necessary, and that all operations requiring 
long-term solutions enter a stipulation and final order containing a 
compliance schedule prior to June of 1993. At present we see no problem 
meeting this schedule, however we have discussed the possibility of obtaining 
some limited staff assistance from DEQ if necessary. 
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About one third of the suspect operations have already requested technical 
assistance and are moving forward toward a, solution of their problems. 

With respect to the non-permitted livestock operations, our inventory found 
417 operations in priority subbasins. By the 'way, our understanding of what 
we agreed to do is inventory the operations in priority subbasins not basin
wide as implied in the staff report. There may be a total of more than twice 
as many operations basin wide. Although problems do exist on small non
commercial and non-permitted operations, most small livestock operations will 
not need waste management systems as is implied in the staff report. 
Relatively simple management measures should suffice. But it will take time 
to change the situation. One-on-one technical assistance is not feasible for 
the multitude of operations. The small livestock operations are being 
addressed through three projects: 

1. ODA has obtained an EPA Environmental Education Grant to produce a 
"Water Quality Handbook" for small farms, and to provide training for 
leaders of youth and adult groups (such as 4-H and saddle clubs) in 
water quality practices on small livestock operations. 

2. The Soil and Water Conservation Commission has made a grant to the 
Soil and Water Conservation Districts (SWCDs) in the Tualatin to 
implement small farm group water quality practices and demonstration 
sites. 

3. There is an EPA section 319 grant to the osu Extension Service to 
demonstrate innovative BMPs for small livestock waste management. 

These projects will need to be expanded in future years. 

Container Nurseries 

83 container nursery operations in the Tualatin have submitted letters of 
intent. We are planning to inspect all operations in the basin by the end of 
summer. We also are verifying that all of the operations in the basin are 
accounted for. So far our experience with this cooperative and highly 
progressive industry gives us every expectation of success for this program. 

Ordinance Development 

One meeting was held which included representatives from DEQ, ODA, the SWCDs 
and the counties from the affected area. Subsequent meetings were held 
between DEQ and ODA to clarify roles in the development of model ordinances 
for nutrient and erosion control. ODA has indicated that it would provide 
assistance in the development of the technical basis for nutrient and erosion 
control model ordinances to alleviate known problems associated with 
agriculturally related nonpoint source pollution in order to meet 
agriculture's NPS load allocations. We have also provided DEQ with a 
collection of ordinances from other states that could be used as the basis for 
constructing such an ordinance in Oregon. 
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We are particularly concerned about two issues. First, we are uncomfortable 
taking the lead in constructing regulations for which we have neither the 
legislative mandate to develop nor the legal authority to enforce. 

Second, we feel that it is only now beginning to become clear what really 
needs to be regulated on agricultural lands. Here I refer to the statement in 
the staff report that at the present time, assurance that various levels of 
nutrient and erosion control will achieve loads allocated to rural sources 
cannot be provided by ODA. In fact no one can provide such assurance because 
the NPS nutrient and erosion components of existing loads are unknown. 
Current studies, including the legislatively funded OSU-PSU study will provide 
insight into the significance of these various components in December of 1992. 
Preliminary information from the DEQ commissioned study by OSU-- we have just 
received a draft copy which we will leave with staff-- indicates that 
sedimentation is not the source of water quality problems in the agricultural 
areas of the Tualatin Basin. 

The data imply that the source is from groundwater inflows, and that erosion 
is not a major contributor to the agricultural/rural water quality problems 
being addressed in the Tualatin through the TMDL process. Although erosion is 
occurring on agricultural lands, it apparently is not getting into the stream. 
{Incidently, the staff report makes a point that 4200 of 12,000 acres of 
highly erodible lands are subject to conservation plans. You should be aware 
that the remaining acreage is required by the federal Farm Bill to be managed 
under conservation plans by the end of 1994.) This new technical information 
that is now emerging may have critical implications for policy and regulatory 
decisions which must be made. For example, nutrient management rather than 
erosion control may turn out to be the major factor in the overall solution to 
agriculturally related water quality problems in the Basin. 

DEQ cannot provide "reasonable assurance" that loads allocated to non-CAFO and 
non-container nursery rural sources will not be achieved. These loads have 
not been identified and ordinances will not provide assurance of meeting them 
until they are identified. As we have stated previously, the current 
legislatively mandated study is providing much needed technical information on 
this issue. 

Clearly the issue of regulation and authority is one that needs to be 
discussed and deliberated between the two agencies. Appropriate staff 
of the two agencies are now engaged in the development of an issue paper 
that may become the foundation for decision making in this area. 

Funding 

ODA has been actively pursuing permanent funding for staffing the ODA NPS 
program. Staff positions and implementation funds for the ODA NPS program 
were requested for the 1991/93 biennium, but were not approved. ODA is 
currently proposing a budget add-back program for the 1993-95 biennium for 
$200,000 that will provide NPS program staffing and implementation funds for 
Soil and.Water Districts in Water Quality Limited Areas. 
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In addition we are supporting the revision in the 1993 session of HB3213 which 
would allow SWCDs to charge fees and enact ordinances in Water Quality Limited 
Basins. As the agency with administrative oversight authority for the SWCDs, 
we tried honestly to implement this statute, which we did not develop, but 
were advised by our assistant Attorney General that it was seriously flawed 
and not practical to implement. The Oregon Association of Conservation 
Districts and their lobbyist John Powell have established the revision of this 
statute as one of their top legislative priorities for the upcoming 
legislative session. 

Finally, before we leave the issue of funding, we would like to present a 
summary (attached) of the staffing and resources committed to agricultural 
nonpoint source activity in the Tualatin. This has been made possible by 
cooperation and coordination between all of the agricultural agencies involved 
in the Tualatin Basin water quality effort. 

Summary 

In conclusion, we believe that we are doing what is intelligent now to address 
known problems such as CAFOs and container nurseries, while moving forward 
with the development of pilot programs and demonstrations to address potential 
problems such as erosion control and nutrient management. A great deal of 
progress has been made during the first year of implementation effort and an 
effective partnership has been developed between all the agricultural service 
agencies in the Basin. 

We support the DEQ staff's recommendation to reapprove the plan through April 
30, 1993, and we thank you for the opportunity present our point of view on 
these important issues. 
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CITY OF MEDFORD 
PREPARED TESTIMONY 
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PROPOSED OAR 340-45-080 
EFFECT OF A PERMIT 

TESTIMONY OF COUNCILPERSON MEL WINKELMAN 

Hello, my name is Mel Winkelman. I am vice-president of the 
Medford city Council. I also serve as Chair for the Regional 
Committee which regulates the rates for the Medford Water Quality 
Control Plant. This committee is comprised of elected officials 
representing Phoenix, Jacksonville, Central Point, Medford and Bear 
Creek Valley Sanitary Authority. At this time, I wish to thank you 
for the opportunity to comment on the rule changes submitted by DEQ 
for your review and approval. 

The purpose of my testimony today is to address the philosophy of 
the rule making process. My comments will be general in nature and 
Jim Hill, Wastewater Reclamation Administrator, will give 
testimony specific to the rules under consideration. 

The City of Medford recognizes that the DEQ is faced with a 
difficult task. The 1990's promises new federal regulations not 
only for our waters, but also for air and land. As regulations 
become more stringent, compliance with standards for one medium, 
such as water, may generate byproducts that violate standards for 
other media, such as air and land. Such cross media impacts, as 
well as diminishing environmental benefits with increasing 
construction and operating costs, make administration of new 
regulations much more difficult. Couple these considerations with 
a decreasing DEQ staff and dwindling budgets at both the state and 
federal level, and a definite need exists to establish regulatory 
program priorities. 

Local governments are also facing a dilemma. The implementation 
of Measure 5 severely reduces a major source of revenue. The 
decrease in timber harvesting reduces O&C revenues. Meanwhile, 
demands for goods and services and upkeep of public infrastructures 
continues to grow. 

The use of utility fees to help fund these local public works needs 
is becoming more prevalent. Normally used for water and wastewater 
systems, the growth in the number of utility fees being collected 
impacts the ability of wastewater agencies to raise their fees and 
rates to cover the cost of new programs. 

Utility fees are being challenged in the tax courts and recently 
the city of Gresham was told that their utility fee for storm 
drainage falls within the guidelines of Measure 5 and the ten 
dollar per thousand compression rate. 

1 
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One of the most critical problems most Oregon communities are 
facing today is how to cope with the increasing demand for services 
with a dwindling supply of revenue. When state or federal agencies 
mandate programs without either funding or a revenue source, a 
heavier burden is then placed upon the ability of local government 
to comply. 

Most of our residents are willing to accept taxation for the basic 
services of police, fire, water and sewer and will sacrifice for 
clean air. Examples of such a sacrifice are the successful 
woodstove ordinance in parts of Jackson County and a vehicle 
emission program which has helped significantly to clean the air 
in our community. 

However, there is a limit not only to the willingness to pay, but 
to the ability to pay. Both of these have been stretched to the 
point that brought about Measure 5. 

At the present time, we are also faced with high increases in 
garbage and landfill rates which are necessary to meet mandated 
requirements of DEQ and EQC. We all understand that it is 
environmentally wise to protect and to keep clean this place called 
planet earth. The time has come, however, when we must take a step 
back and look at a master plan for our environment. The plan needs 
to identify and prioritize all environmental needs, evaluate the 
related costs and determine how best to implement the required 
programs. This approach would avoid piecemeal rules and 
regulations developed to serve narrowly focused regulatory 
interests. For such an effort to succeed, more must be done by 
working with the local communities. 

The City of Medford prides itself as an environmentally progressive 
community. The regional wastewater treatment plant has a long 
record of excellent performance. We have instituted a long term 
facilities planning effort on our own to identify the most 
environmentally sound method of wastewater treatment and disposal 
over the next 20 years. Our industrial pretreatment program is 
outstanding and the city voluntarily conducted an 
infiltration/ inflow study and made necessary correction to its 
collection system. We are a firm believer in sound environmental 
programs. 

Speaking on behalf of the city of Medford and the Regional 
Committee, I want to emphasize the importance of the EQC taking 
great care before adopting new environmental rules and regulations. 
While it is recognized that some regulations are federally 
mandated, please consider the following when evaluating all 
proposed new rules: 

1. Why is the new rule being proposed if it isn't 
federally mandated? 

2. Is the rule being developed to resolve a problem 
that really should be addressed through proper 
enforcement of existing regulations? 
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3. Is the proposed new rule really needed or are we changing 
an existing rule that is currently satisfactory merely 
"to be better". 

4. Is there a sound scientific basis for the rule? 

5. What are the financial impacts of the rule as compared 
with its environmental benefit? 

6. What is the impact on local communities if the rule 
mandates a program without a funding source. 

The city of Medford feels that many of the concerns regarding 
environmental regulations would be resolved if the EQC and local 
governments had a better understanding of the constraints under 
which each operates. I would suggest that a meeting or series of 
meetings be conducted in an informal setting between the EQC and 
local governments to do just that. As an example, a dinner meeting 
might be a possibility. Rather than have a strict agenda, the 
meeting should allow for a broad exchange of ideas and concerns. 
Fred Hansen of DEQ could serve as facilitator. I am hopeful that 
you will seriously consider such a program. 

At this time, Jim Hill will address specific concerns about the 
proposed rule under consideration. 

TESTIMONY OF JIM HILL 

My name is Jim Hill. I am Wastewater Reclamation Administrator for 
the city of Medford Water Quality control Plant which serves the 
communities of Phoenix, Jacksonville, Central Point, Medford, and 
the Bear Creek Valley Sanitary Authority. I am here today to 
present testimony regarding proposed OAR 340-45-080, Effect of a 
Permit. 

Medford supports the concept of this rule. The purpose of the DEQ 
is to administer environmental regulations for the state and 
provide wastewater dischargers with a clear set of standards for 
compliance. The NPDES permit program, which DEQ administers on 
behalf of EPA, is the logical vehicle. 

Wastewater treatment facilities are designed and constructed to 
comply with NPDES permit requirements. DEQ must accept the 
administrative responsibility of ensuring that compliance with the 
NPDES permit conditions does in fact constitute compliance with the 
appropriate sections of the Clean Water Act. 

The City of Medford requests that the language in OAR 340-45-080 
be revised to match that of section 402(k) of the Federal Water 
Pollution Control Act regarding permit modifications due to rule 
changes. We feel this rule will provide us with clear guidance 
and be mutually beneficial in the long run to both the regulating 
and the regulated communities. 
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.June 29. 1992 

M~. Lydia T~ylor. Director 
water·QUalicy Division 
Department of Envirorunent;;l Qua 1 icy 
811 SW 6th Avenue 
Portl~nd, Oregon 97204 

Dear Ms . Tay lur' · 

RE' PF.RMtT AS A Si!IELD 
PUBLIC COMl1llNT - JIJLY 1, 1992 

'!'he City of Greoh<un appreciates th~ npp<)ctunity to comment on the 
•permit as a shield• concept propoocd by DEQ, 

The City supports DEQ's propoocd language incorporating the conc:•SJt 
of permit lls a 5hie1.d. The Mper.mit as a shield"' is oonoistent with 
federal regulationc and Zection 402 (Kl of the CleOJ1 Water ACt. 

A permit i.o a contra.ct to :per.Conn a.nd it ·is pd.r1::1 .. mount that i 

·The conditions of the conLr;;c:t be stated pr'l<lisely. 

-Tha.t the <:onditioo5 be c:tJnt;<i i.nr:d in thta contract:. 

-That the conditions not dmncr• without knowledga of eithe:r 
party. 

we believe the pennit as a shield languao-e meel" th•s• crit~ria. '!'he 
JJroposed lw1guaae allows for modification to the contract or permit 
to protect the environment through a public. hoodng process and at 
the Mme t.im~ protects tho. pa:cmit holder from linbility due to an 
unknown or obacure rule Md unknown rul• chancres. 

The .City believes the language ·in Lh~ pemit will lead w the 
following benefit•: 

-In•ures that relevant water quality rules will he assembl~d an<i 
included in one docum~11t {permit). 

-Assw:es ri•rmit holder that change in separate ~equla.tion will not 
.Lead to unknown or unforeseen enfor<:P-ment • 

. -\.1 Printed on te¢rtiled pa{ldr 
G30.A.001809 
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-Allowo for c6naistent pldnninq o.nd allocat.icJn r)f resources to meet 
requln!lllents oC tile permit over the life of the petmit, 

-consistent with Industrial pretreatment language which ia a !)drt 
of the Detmit requir•m•nts. 

-Allows DEQ to roodliy vermi ts ~fter formal procedure. 

In sumro.ory, tho Cily or G1~sbam supports the proposed language. 

Manage:r 

pc: Greqory E. DlLoc~to, Oirector 
Alan Johnston, Pretreatment Coo:rdinator 

File: DEQ 

GSO.A.001809 
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June 29, 1992 

Ms. Lydia Taylor, Director 
Water Quality Divjs·ion 
Department of Environmental Quality 
811 SN 6th Av~nua 
Portland, Oregon 97204 

De~r Ma. Taylor: 

RE: MASS LOAD LIMITS FOR ~F.WA(;E TREATl<E!llT FACILITIES 
PUBLIC l!E:O.lU!IG 

The City of Gresham appreciate~ the opportunity ta callllnanl on "Load 
Limits For Se.wage Tr~atment Facilities• rules ae proposed bv DEO. 
The City of Grcoham suoport5 in concept the mass loadina lan~ge 
base following' · 

-Th" rule would clarify mass load calculation for sumner. 

-The rule would clarity masa load calculation for winter u~ing 
winter flow. During thi:i winter, the biological process it lilOrc 
difficult to control and increnoed variability io expected. 
At the same time, wlntr-tr instream flows are highest. 

The ·city does take exc•ption to the language proposed in Section 
9 (b) • The words 'highe5t and best Dracticable t:ceauuent. • are not 
clearly defined. It is suggested that 'highest and bcot practicoble 
treatrttont • be tied into the basin deoign •taocktrd •o that for 
ex<unpl•, treaooent that is used on tho Tualatin River will not be 
·required on the Willamette or Colwubia Rivers. It is suggested that 
the languago be modified to 'highe~t and beat practicable treatment 
conoiotent with basin •tandar<ls • aIJd tliat best practicable inclu<:!e 
some economic analysis. 

In S1Jllllllary, with the e::ception of the lilltguage proposed in q(b), ~he 
Ci · y .support5 thf! n~ss ti mi t.s concept. 

incerely, ~ ~ 

' e Ott {))'/ -~ 
Manager 
pc: Gregory E. DiLoreto, Director 

Al<t.n .Johnston, PretrGaement Coordinator 
;'ile: D~Q 

0 Vr1ntcd Ori tQCyc!.ed papot 
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,rune ?.9. 1992 

M:;, Lydia Taylor, Directo! 
watqr Quality Division 
Department of Environmental Quiillty 
811 SW oth Avenue 
:Portland, Oteoon 97204 

Dear Ms. Taylor: 

RE: EN'l'liROCOCCI BAC'l'ERI1' S'l'ANIJAJW$ 
PUBLIC l!EAllING - JULY 1, 1992 

The City of Gresham aopreclaL~• thA oi;ii;>0rtunity to coowent on l;he 
MEnt@roc~ci J;Jactvrial standarde 1', 

The City ot Gresham aupporto DEQ's propooed OAR language 
. modifications .replac!.:l..ng enterococci bacteria with fgcal colitorm 

bacl;eria! aa the indicator orqartio~ for public health. 

The City believes the proposed modification is wananL•tl for the 
fo 11 owi n(J reasons: 

-There is no indication that tn~ tecal 3tandard as.applied in 
Oregon is not effectlva in protect.ing public health. 

-EnteracoCCUA st,,nd1,:1rrJ Wi::l.:::I intended by S:PA tO ba an instream. 
standard not an end of pipe discharge sto.ndard. 

-To maintain kill for the enterocOccu:s :stand.a1·d reqi.ti.r:~::s 
signlficant in chlorins dosage. 1l'his incrcaoe is in use of 
toxic material is contrary to our goal CJf reducing of te:<:ics. 

0 Prtnren nn rAr.:ye.1;:v,1 paper 
GSO.A.001310 
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-There is some belief that disinfection io not: required duriilg 
winter eo])ecially when <:lllll!Jiir~d with the toxic impact of 
cnlorine. 

-Energy and capital costo were not: factored into the adoption of 
. the enLeL·nc:oc:cus r.ule. significant (millions} costs can be 
QXpected to bo CXPended with unknown benefit. 

ln summary, Grcahrun supporta the proposed mle modirlcat.ion and 
suggests Lile fMr:al coliform bQ reused as the bacterial standard in 
!!PD s oe:r:mito. 

s·ncerely,~~ 

, Ott. 
Mano.gar 

pc:: G,.e{JOL'Y E'. DiLoreco, DirQctor 
Alan ·Johnoton, Pretreatment CoordiltaLor 

FllH~· nF.Q 
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OF SALEM, 
OREGON 
City Hall / 555 Liberty St. S.E. 

=.. ____ ie=;,.___, Zip Code 97301 

Fred Hansen, Director 
Oregon Department of Environmental Quality 
811 SW Sixth Avenue 
Portland OR 97204 

SUBJECT: PROPOSED RULES: 
340-41-120, Winter Mass Loads 
340-45-080, Permit Shield 
340-41-205(2)(e), Bacteria Standards 

Dear Mr. Hansen: 

CITY MANAGER'S OFFICE 
Telephone (503) 588-6255 

The City of Salem generally supports the three rule modifications as proposed by the 
Department. While the rules as drafted do not fully protect the local jurisdiction, they do 
represent a compromise position that, when taken as a package, can be supported by the City 
of Salem. The Department is to be commended for reviewing existing rules which were 
adopted years, or even decades, ago, and updating the language to address today's conditions. 

We have included a more detailed discussion of each of the proposed rules, attachments 1, 2, 
and 3. Our comments are offered to assist the Department and the Environmental Quality 
Commission in adopting rules which will result in both long term water quality management 
and in resolving the administrative appeal of our National Pollutant Discharge Elimination 
System (NPDES) permit. 

We appreciate the opportunity to express our position on the three issues defined above. If 
additional information is desired, our staff is ready to assist the Department in any manner 
possible. We continue to express our commitment to protecting the environment through 
adoption of rules which are based upon scientific principles and which address water quality 
protection. 

J;/E~ 
Gary R. Eide 
City Manager 

bjs/c2/hansen.ltr 
cc: Frank Mauldin, Public Works Director 

David DeMartino, Deputy City Attorney 

lj$jl 
Salem, Oregon 

ALL•AlllllO/JICA CITY 

111Sl-11183 



Fred Hansen, Director 
June 29, 1992 
Page 2 

Mass Limits 

ATTACHMENT 1 

The City was very concerned that the existing rule, which calculates winter discharge 
limitation by using summer time flow values, was totally inappropriate. While the proposed 
rule is not perfect, it is much better than the existing rule. 

We would like to point out that, while the numeric value which will be calculated utilizing 
the methodology contained in the proposed rules represent a larger value than does the 
existing rule, it is expected that actual loading will rarely approach this numeric limit. 
However, during the rare occurrences where actual discharges approach the new value, the 
impact to water quality would be insignificant and, in fact, may not be measurable due to 
corresponding higher flows in the receiving stream, lower water temperatures, higher 
background dissolved oxygen content, and reduced or non-existent recreational activities. 
However, by having the higher numeric limits and the exclusion contained in 0.A.R. 
340-41-120(a)(c), the liability to the local agency is moderated. It is important to note that 
the treatment facility must continually meet the concentration-based limit associated with the 
Federal definition of secondary treatment, thereby still complying with the Clean Water Act. 

In the existing rule the Department has been utilizing the Mass Limit value as a tool to 
address Infiltration/Inflow (I/I) Conditions of the local jurisdiction. We are pleased to see 
the separation of these two issues. The City of Salem has been investing approximately $2.0 
million per year over the past decade to address the I/I conditions. We are extremely proud 
of the significant results we are experiencing. As an indicator of our effectiveness, we have 
reviewed the impact of similar storm events during winter months on our system. In 1978, a 
2-year storm event generated a total system flow of 140 million gallons per day (MGD). 
Had the City not instituted an effective I/I program, it is projected this volume would have 
increased to 271 MGD in 1992. However, through the implementation of our program the 
1978 volume has been reduced to 110 MGD. This information is expressed graphically in 
Graph 1. In addition, the number of discharge points associated with system overflows has 
been reduced from 54 separate points to a 3, which only activate during peak periods. This 
information is represented in graph 2. 

In summary, we believe the proposed Mass Limit rule adequately protects the water quality 
while reducing the liability of the local agency. 
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Graph 2: Bypass Volume & Overflow Points 
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Permit Shield 

ATTACHMENT 2 

The City is concerned that under section 402(k) of the Clean Water Act, protection is offered 
to local jurisdictions if the permitting authority is the Environmental Protection Agency 
(EPA). However, under recent court decision, it has been determined that section 402(k) 
does not automatically follow to State issued permits. Therefore, protection must be explicit. 

The proposed language does not provide the full protection as would adoption of the 402(k) 
language. However, it does represent a compromise position which improves the current 
conditions for local jurisdiction. 

The City supports adoption of the proposed language. 



ATTACHMENT 3 

Bacterial Standards 

The City is pleased to support the amendment to the existing rules which was adopted in 
July, 1991, with one modification. In our opinion the current rule, as adopted, would have 
caused nearly every waste water plant in the State to violate the standard without necessarily 
impacting beneficial uses in the receiving stream. 

We believe the existing rule was adopted based upon insufficient analysis and limited data. 
The same concern is being expressed nationally relative to the corresponding EPA standard. 
Currently, additional scientific investigations are being conducted to document those 
concerns. 

The City of Salem continues to express its commitment to adequately protect the defined 
beneficial uses by meeting the appropriate bacterial standard. However, the organism which 
is to be used as an indicator organism must be reasonably associated with any risk to the 
beneficial use. 

The City supports rescinding the use of enterococci as the indicator organism for freshwater 
analysis. However, we urge the Commission to remove the date of June 30, 1995, from 
340-41-205 (2)(e)(A) and eliminate all of 340-41-205(2)(e)(B), which automatically reinstates 
the standard to existing levels. 

Upon review of the EPA criteria document and Federal Register, which indicate that for 
freshwater discharges the use of E. coli as an indicator organism is equally protective of 
beneficial uses. In addition, EPA identified a range of acceptable limits based upon exposure 
levels. However, DEQ did not include the option to utilize this equally protective indicator 
organism nor the use of ranges in setting limits for exposure levels. The City recommends 
the inclusion of range limits in future rule processes. 

EPA defines the recommended concen!ration lev.els as in stream standards, yet DEQ has 
included the limits as end of pipe standards. This action does not take into account the 
efficient use of a mixing zone to comply with instream standards. This action, thereby, sets 
limits which are much stricter than the instream water quality standards. 

The City has additional concerns that the fiscal impact of· complying with the enterococci 
standard was not adequately addressed by the Department at the time of adoption. Recent 
information developed by local wastewater agencies indicates major plant revisions would be 
required in order to insure compliance with the enterococci standard. In addition, each 
facility could be required to use excessive levels of chlorine to disinfect the effluent to the 
level necessary to assure compliance. We are concerned that, even with altering our plant to 
dechlorinate the effluent, the generation of potentially toxic chlorinated hydrocarbons may 
result. 
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If this would be the case, we would be placed in a position of generating a toxic eflluent as a 
result of meeting a disinfection standard. It appears to us that, since other forms of indicator 
organisms are available which are equally protective of the beneficial uses, it makes no sense 
to artificially generate potentially toxic eflluent. 

Therefore, we recommend the amendment of 340-41-205(2)(e) to delete the use of 
enterococci as an indicator organisms and the removal of the automatic date of reactivating 
the use of enterococci standard. 



UNIFIED SEWERAGE AGENCY OF WASHINGTON COUNTY 

June 30, 1992 

Hearings Officer 
Department of Environmental Quality 
Water Quality Division 
811 s.w. Sixth Avenue 
Portland, Oregon 97204 

RE: Comments on Proposed Rules: 
Mass Load Limits 
Enterococci Bacteria Standards 
Permitted Activities - Permit as a Shield 

To the Department of Environmental Quality: 

Unified Sewerage Agency of Washington County (USA) 
appreciates the opportunity to submit these comments to the 
Oregon Department of Environmental Quality (DEQ) on the 
above referenced proposed rules. USA understands and 
appreciates the efforts expended by DEQ in the development of 
these proposed rules. USA supports adoption of these 
proposed amendments to the Oregon Administrative Rules (OAR) 
respecting Mass Load Limits for Sewage Treatment Facilities, 
Enterococci Bacteria Standards and Permitted Activities. 

The proposed rules do not reflect comments made by USA on 
these issues in its contested case appeal of the Rock Creek, 
Durham, Hillsboro and Forest Grove Facility National 
Pollutant Discharge Elimination System (NPDES) permits, and 
USA hereby reaffirms those comments. Nevertheless, USA 
supports adoption of the proposed rules. The proposed rules 
provide cost-effective environmental protection and attempt 
to take water quality and operational considerations into 
account in the development and enforcement of NPDES permit 
conditions. 

155 North First Avenue, Suite 270 
Hillsboro, Oregon 97124 

Phone:503/648-8621 
FAX: 503/640-3525 

''C} 



Hearings Officer - DEQ 
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USA submits the following comments in support of the proposed 
rules: 

1. Mass Load Limits For Sewage Treatment Facilities. 

USA supports adoption of the DEQ's proposed amendments to the 
water quality rules to specify the calculation of mass load 
limits for biochemical oxygen demand or carbonaceous 
biochemical oxygen demand and total suspended solids assigned 
to sewage treatment facilities. USA requests, however, that 
the first sentence of proposed OAR 340-41-120(9)(a) be 
revised as follows: 

"Except as noted in section (H) of this rule, 
for existing facilities and for facilities 
receiving engineering plans and 
specifications approval from the Department 
for new treatment facilities ••• " 

Although technical in nature, this revision will make clear 
that the DEQ intends to apply the mass load limit calculation 
in OAR 340-41-120(9) to existing facilities. 

The proposed rules establish a method for calculating the 
mass load limits. The proposed rules also refine the DEQ's 
existing.policy regarding mass load limits imposed during the 
high stream flow periods and take into consideration facility 
design, operational capabilities and water quality. Under 
the existing policy, the mass load limits imposed during high 
stream flows would require USA to finance millions of dollars 
in capital expenditures with no measurable environmental 
benefit. 

USA supports the proposed rules regarding mass load limits 
for sewage treatment facilities. The proposed rules 
establish a uniform method for calculating the limits and 
make no change to the existing policy as it applies to the 
critical low stream flow period. The proposed rules 
accurately base mass load limits on facility design and 
operational capabilities while, at the same time, consider 
the water quality of the receiving stream. 
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2. Permitted Activities - Face Page. 

USA supports adoption of the proposed rule amending OAR 
Chapter 340, Division 45 to reflect Section 402(k) of the 
Federal Water Pollution Control Act (Clean Water Act). 

The proposed rule does not relieve a permittee from 
compliance with any Federal, Oregon or local laws. Instead, 
the proposed rule encourages a permittee to become aware of 
the standards it must adhere to and protects the permittee 
who fully complies with the terms of its permit. At the same 
time, the proposed rule reserves to the DEQ the power to 
modify a permit to address standards adopted or revised 
subsequent to permit issuance. 

The proposed rule will provide permittees, the DEQ and the 
public with a clear understanding of the requirements that 
permittees must comply with under the Federal and Oregon 
water pollution control laws. Further, by incorporating the 
Clean Water Act Section 402(k) concept, the proposed rule 
will encourage uniform application and enforcement of the 
water pollution control laws. At the same time, the DEQ's 
ability to implement new or revised standards during the term 
of a permit is not diminished. 

3. Revision of Enterococci Bacteria Standards. 

USA supports the adoption of the proposed rule to reinstate 
the fecal coliform bacteria standards until July, 1995. 

Recent scientific data suggests that the enterococci bacteria 
standard is not appropriately correlated with swimming 
related illnesses and cannot be attained by Oregon's sewage 
treatment facilities without financing millions of dollars of 
capital improvements. Further, because treatment facilities 
must provide increased chlorine contact to ensure attainment 
of the enterococci standard, that standard must be evaluated 
with respect to its impact on other water quality standards 
and effluent limitations. 

Reinstating the fecal coliform bacteria standard will ensure 
protection of water quality and public health, while allowing 
the DEQ and other interested parties to evaluate the validity 
and applicability of the enterococci bacteria standard. 
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4. Conclusion. 

The adoption of these three rules by the Commission will 
provide the basis to resolve USA's contested case proceeding 
without further litigation. These proposed rules represent a 
thoughtful effort by the Department to address concerns 
raised by USA and Oregon Association of Clean Water Agencies 
(ACWA) while maintaining the Department's commitment to 
stringent water quality permit standards. 

USA reaffirms its commitment to this Commission and to the 
citizens of this state that it will continue to invest wisely 
in treatment facility improvements which enhance the water 
quality of the Tualatin River Basin. 

Sincerely, 

,\':) il~ \)--, 
Gary F. K hmer 
General M ager 

GK:ti 
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225 FIFTH STREET - SPRINGFIELD CITY HALL - SPRINGFIELD, OREGON 97477 - TELEPHONE (503) 726-3694 

June 30, 1992 

Department of Environmental Quality 
Water Quality Division 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Subject: Comments on Proposed Amendments to Water Quality Rules 

This letter sets forth the Metropolitan Wastewater Management Commission's comments on 
the proposed amendments to water quality rules, specifically (1) mass load limits for 
biochemical oxygen demand and total suspended solids for sewage treatment facilities; (2) 
permit as a shield; and (3) the water quality bacteria standards. 

(1) Mass Load Limits for Sewage Treatment Facilities 

We understand that the development of these proposed rules resulted from a negotiated 
settlement which attempted to resolve a series of NPDES permit appeals, and so by necessity 
was not subject to the usual process that accompanies rule changes. We support and 
appreciate the efforts of the Department's staff to resolve the issue of NPDES permit mass 
limits, and the commitment the Department's staff has shown to working with the sewage 
treatment plant operators to develop new mass limits which will meet the Department's 
objectives. These objectives include permit conditions which will require careful and 
responsible operation of the treatment plants, will not result in impairment of water quality, 
and contain limits which the sewage treatment facilities are capable of meeting most of the 
time. 

In spite of careful and diligent operation, during extreme weather conditions high flows 
experienced at sewage treatment facilities result in an increase in the mass of biochemical 
oxygen demand (BOD) and total suspended solids (TSS) discharged. This increase in mass 
discharged is beyond the control of the permittee, and can on occasion exceed the mass limits 
incorporated in current NPDES permits, particularly the daily limit. The proposed rules, by 
increasing winter time mass limits, and providing a "trigger" flow above which the daily 
mass limit will not apply, will help to remove the permit compliance problems which occur 
for a few days because of these increased mass discharges during high rainfall conditions. 
At these times the rivers are also experiencing high flows, so the increases in mass discharg
es of BOD and TSS should not result in measurable impairment of water quality. Although 
the rule change will allow increases in mass discharges, the rule change should not result in 
any change in the way that treatment facilities are operated. The plants will continue to be 
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operated to provide the highest and best practicable treatment, as already required in the 
basin standards. These increased mass discharges due to heavy rainfull will continue to 
occasionally occur regardless of the permit limits. The effect of the rule change will be to 
permit these infrequent unavoidable mass discharges due to heavy rain, and will prevent 
municipalities having to invest funds to upgrade or enlarge treatment fucilities to meet winter 
time mass limits without a return in increased water quality. 

In previous correspondence with the Department, we have questioned the need for mass 
limits in sewage treatment fucility NPDES permits which already contain concentration 
limits, and the authority for including mass limits in these permits for fucilities which do not 
discharge to water quality limited streams. The proposed rule grants this authority, and also 
codifies the Department's existing practice of calculating weekly and daily mass limits from 
the corresponding monthly mass limit by multiplying the monthly mass limit by the arbitrary 
fuctors 1.5 and 2.0 respectively. EPA has developed methods for calculating monthly and 
daily permit limits based on a recommended compliance rate for well-operated plants of 95 % 
and 99 % respectively. These methods take into account the inherent random variability in 
eflluent characteristics which is found in sewage treatment fucilities, and would result for 
most fucilities in a fuctors higher than the 1.5 and 2.0 used by the Department. The 
Department's current use, for example, of the 2. 0 fuctor to calculate daily permit mass limits 
would result in a non-compliance rate for the daily limit greater than the EPA recommen
dations for most fucilities when operating near design capacity. The proposed continued use 
of the 1.5 and 2.0 fuctors is only acceptable because of the other changes, such as the use of 
a higher flow to calculate the monthly limit, and the "trigger flow." 

Several terms are used in the proposed mass limit rule which may be confusing to some 
readers, or might be subject to different interpretations. We suggest that clear and unambig
uous definitions for the following terms be added to the rule: "hydraulic capacity of the 
secondary treatment portion of the fucility"; "highest and best practicable treatment and 
control"; "design average wet weather flow." 

The proposed rules do not provide any explanation of the methods that will be used by the 
Department for calculating mass limits for new or expanded treatment fucilities. We 
encourage the Department to make this a priority issue, and with the assistance of the 
advisory committee that has already been convened, develop a procedure for these fucilities 
that is based on sound scientific and engineering principles. 

The proposed rule contains a requirement that a fucility requesting a modification in winter 
mass limits shall submit to the Department for review and approval a program and time 
schedule for performing work related to infiltration and inflow (I/I) reduction. We would 
prefer to see the issues of I/I and mass limits separated in the rules. This is another task for 
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the advisory committee mentioned above, and the minimum I/I removal requirements for 
municipal systems should be developed following the recommendations of this committee. If 
it is decided that there are minimum requirements, then rule language could be developed at 
that time to address III, as a separate item. 

In general, we support the proposal for rule change on mass limits, with the reservations and 
comments outlined above. The proposed rule will help remove permit compliance problems 
due to extreme weather conditions which are beyond the control of the permittees, and which 
do not result in impairment of water quality. 

(2) Permit as a Shield 

We support the rule change allowing the inclusion of language implementing section 402(k) 
of the Federal Water Pollution Control Act. This change will be of benefit to NPDES 
permittees, since the permit will include all relevant water quality rules in one place, and the 
requirements for the permittee to comply with the permit will be clarified. This will ensure 
that permittees are aware of the requirements of the permit. We agree with the Depart
ment's view that with the current increase in enforcement of permits, and the increased 
potential for third party lawsuits, it is reasonable to ensure that all relevant water quality 
rules are included in permits. . The intent of this rule change is to ensure that compliance 
with the conditions of the permit will constitute the minimum requirements for the permittee 
to avoid any liability. 

(3) Revision of Enterococcus Bacteria Standard 

Since the adoption of the enterococcus bacteria standards for water quality in 1991, a number 
of concerns and questions have been raised regarding the appropriateness of the new 
standard. These questions resulted from the following: 

• Data from sewage treatment facilities (including the Eugene/Springfield Water 
Pollution Control Facility) which indicate that, using existing disinfection equipment, 
plants would have difficulty meeting the enterococcus standard at certain times of the 
year. This data conflicts somewhat with data presented by the Department prior to 
the adoption of the enterococcus rule which suggested that most sewage treatment 
plants would not have difficulty meeting the enterococcus standard. 
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For the reasons outlined above, we support adoption of the three proposed rules. We 
appreciate the opportunity to comment on these rules. 

Thank you for your consideration. 

General Manager 

Page 5 
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oNHANCING COMMUNITY LIVABILITY 

July l, 1992 

Oregon Department of Environmental Quality 
Attention: .Fred Hansen, Director 
811 S. W. Sixth Avenue 
Portland, OR 97204 

Public Works 
1245 NE 3rd Street 

P.O. Box 108~ 
Corvallis, OR 97339-108~ 

(503) 757-6916 
FAX (503) 757-6920 

COMMENTS ON PROPOSED MASS LOAD LIMITS, ENTEROCOCCl BACTERJA 
STANDARDS, AND PERMIT AS A SHIELD RULES 

Following are the City of Corvallis' comments on the proposed rules to be presented at 
the July 24 Environmental Quality Commission meeting. 

MASS LOAD LIMITS FOR SEWAGE TREATMENT FACILITIES 

The City of Corvallis is in general support of the mass load limit changes the 
Department is proposing for wintertime flow conditions. While the melhodology 
proposed to derive the mass limits appears to be somewhat arbitrary, it is an 
improvement over the existing formula. Significantly higher wintertime river flows and 
corresponding assimilative capacity are such that these changes will not have an adverse 
impact on receiving water quality. 

The City does not agree with provisions for infiltration and inflow (III) reduction as 
written in sections (9) (a) (G) and (9) (a) (G) (iii). These provisions appear to be written 
for sewer systems that have separate sanitary and storm sewers, and should not apply 
to combined sewer systems. A combined system must be afforded · fle;i;:ibility in 
choosing which sources of I/I should be removed, if any, and how water quality 
protection is ultimately achieved. Corvallis is a combined system. Corvallis also has 
combined sewer overflows (CSOs) to the Willamette River. 

These proposed rules require the City to submit to the Department a plan to identify and 
reduce infiltration and inflow within 180 days of permit renewal, and to implement the 
plan within one year of Departmental approval. Corvallis will receive along with its 
new discharge perntit a Stipulated and Final Order (SFO) laying out a timeline for CSO 
remediation. In preliminary facility planning done by the City toward addressing CSOs, 
offline storage and treatment of combined sewage appears to be the most cost effective 
means of remediation, not VI reduction. It would not be a wise use of limited resources 
to design and constnict offiine storage and treatment facilities, and design and fund an 
I/I program as proposed here. There is no net environmental benefit from doing both. 
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Corvallis will soon be undertaking a foll facility planning effort, as specified in the SFO, 
to develop a CSO remediation plan. Some flexibility and allowances need to be included 
in these proposed rules to develop and implement the most cost effective alternatives 
for remediation. These alternatives may be different than the traditional I/I correction 
approach. The City wishes to reserve the right to deal with III in a different manner. 

The City of Corvallis requests the following modifications to the proposed rules: 

* If the most cost effective altemative for dealing with extraneous flow is something 
other than III reduction (such as offline storage and treatment), it is requested that 
the City be exempted from the provisions of (9) (a)(G) and (9) (a) (G) (iii). 

* A separate category be made in the proposed rules for cities with combined sewer 
systems, that exempts them from the proposed I/I provisions, similar to section 
(9) (a) (H) for Siletz et al on ma.~s limits. Corvallis, Astoria, and Portland could 
be included in this new section. 

REVISION TO ENTEROCOCCI :BACTERIA STANDARDS 

The City of Corvallis supports the Department's proposal to reinstate the fecal coliform 
bacteria standards . 

. The City does not support the provision for automatic reversion back to the enterococci 
standard on July 1, 1995. Based on the research done by EPA, there is no justification 
to automatically revert back to the enterococci standard. EPA literature suggests that an 
alternate standard, E. coli, may be the more appropriate indicator for freshwaters. 

Research done by the City of Corvallis indicates the City would not be able to comply 
with the enterococcus standard (see Attachment #1) without extensive modifications to 
existing facilities. The City's engineering consultant has developed some preliminary 
cost estimates for capital improvements required for the City to comply with this 
requirement. It has been estimated it would cost the City approximately six million 
dollars (see Attachment #2). 

The City of Corvallis has one of the most stringent permits in the State of Oregon (10/10, 
BOD/SS). If Corvallis cannot comply without extensive plant modifications, it is 
doubtful that most other plants in the sta.t.e could comply either. 

Considering that there is no known water quality impairment with use of the current 
fecal coliform standard, and no known public health impacts due to improperly treated 
and disinfected wastewater, the City of Corvallis sees no compelling reason to revert 
back to the enterococci standard in 1995. In fact, one could argue that this would result 
in a net negative environmental impact if looked at more globally. 
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The increased use of chlorine, then dechlorination chemicals, with the subsequent 
development of trihalomethanes in the process would be more harmful to water quality 
and/or downstream water users than would be if the present standard were maintained, 
or EPA's alternative standard was adopted. 

The City of Corvallis is committed to continued collection of comparative data on fecal 
coliforms, enterococci, and E. coli as proposed in the research project developed by 
ACWA. 

The City is committed to the maintenance of a healthy environment and a clean 
Willamette River. The City is also committed to the wise use of its resources. It has 
not been proven that the change to the enterococcus standard and the required capital and 
operating costs will maintain or enhance water quality, 

The City of Corvallis suggests the following changes to the proposed rule revision: 

* 

* 

Eliminate the July 1, 1995 automatic reversion to enterococcus. 

Include language to the effect that upon complete analysis of the research being 
conducted by ACW A and others into the appropriateness of the enterococcus and 
other alternative standards to fecal coliform, that the rnle will then be evaluated 
for possible implementation of a new bacterial indicator standard. 

PERMIT AS A SHIELD 

The City of Corvallis supports the Department's proposed permit as a shield rule, While 
it will make NPDES permits more lengthy, it will allow the permit holder to know 
explicitly what the compliance requir nts are, as well as affording the permit holder 
some protect~om unwarranted · d party lawsuits. 

~-' 
THOMAS M. PENPRAZE 
UTILITY OPERATIONS DMSION MANAGER 

TMP/eao 

attachments 

cc: Rolland Baxter, Public Works Director 



Attu.chment #l 

City of CorvaJlis 
Water Quality Laboratory 

WWRP Final Effluent Study 

DhTE PLANT EFF CL2 FEChL ENT ERO COMMENTS 
FLOW SS RES ID. /lOOML /lOOML 

MGD 

9/30/91 5.5 6 0.36 <4 28 SEE NOTE #1 BELOW 
10/07/91 5.6 7 0.38 <4 28 
l0/14/91 6.3 6 0.52 <4 <4 
l0/28/91 6.2 7 0.52 6 54 
11/06/91 10.0 8 0.47 <4 76 
11/12/91 8.1 7 0.48 3 8 
11/18/91 11.0 7 o.48 <4 132 
11/26/91 24.1 8 0.44 9 920 
12/02/91 17.5 7 0.35 3 52 
12/09/91 11.5 6 0.46 <4 52 
12/16/91 7.5 6 0.47 <4 132 
12/23/91 12.6 6 0.54 <4. 172 
12/30/91 7.5 7 0.45 <4 24 

l/06/92 1.1. 0 7 0.46 6 440 SEE NOTE #2 BELOW 
1/13/92 12.0 7 0.49 <3 470 
1/21/92 9.5 8 0.44 <3 310 
1/27/92 24.6 10 0.41 6 520 
2/03/92 10.6 6 0.45 4 660 
2/10/92 9.1 10 0.53 <3 173 
2/18/92 24.0 12 1. 03 <3 1160 
2/24/92 17.5 6 1.07 <3 220 
2/25/92 12.5 5 1.12 <3 300 
3/02/92 11.0 8 l.40 <3 20 COLONIES ARE FAINTLY 

PINK, ALMOST CLEAR. 
3/03/92 13.0 1.49 <3 100 0 mg/l J"REE CL2 
3/09/92 10.0 10 3.02 <3 1.3 FAINT PINK COLONIES, 

0.42 mg/L FREE CL2 
3/1()/92 lJ .. 0 11 3.20 <3 72 P I N K / Y E L L 0 W 

COLONIES, 0 mg/l 
FREE CL2 

3/16/92 8:9 B 0.53 <3 93 DARK RED COLONIES 
ALL CONFIRMED 

3/23/92 6 .·s 9 0.52 <3 13 DAB!< RED COLONIES, 
MANY NOT CONFIRMED 

3/30/92 9.8 6 0.35 <3 240 25 RED TO J?INK 
COLONIES 

4/06/92 13.3 11 0.61 <3 240 

**NOTES: 
#1) SAMPLES DECHLORINATED AND HELD FIVE TO SIX HOURS BEFORE 
TESTING FROM 9/30/91 TllROUGH 12/30/91. 
#2) SAMPLES DECHLORINATED AND TESTED IMMEDIATELY UPON 
COLLECTION FROM 1/06/92 THROUGH 4/06/92. 

l"l?CO JC J C"fJC. 
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April 8, 1992 

CV033699.AO 

Dan ffamhorn 
Public Works Department 

. City of Corvallis 
P.O. Box 1083 
Corvallis, OR 97339 

DearDw: 

Attachment *2 

Subject: Cost Estimate for Dechlorination. Filtration, and Chlorination Expansion 

The purpose of this letter is to provide the city with an order of magnirude cost estimate 
for possible improvements to the wastewater treatment facility. Our limited scope of 
work included preparing estimates for several different improvement options at the plant. 
The purpose of preparing the estimates is to provide the City with an estimate of the cost 
associated with proposed modifications to their eft1uent discharge pennk DEQ is 
recommending that the effluent standaro of 200 fecal coliform per 100 ml be replaced 
with a new stand<lrd of 30 enterococcus per 100 mL 

The: City believes that this new enterococcus standard. will be much more difficult to meet 
and will require significant modifications to the existing plant 

The City has determined the improvements required to meet this standard. They are as 
follows: 

1. Construction of a tertiary sand filter 

2. Construction of a second chlorine contact basin 

3. Chlorination/dechlorination improvements 

The assumptions made and the items included for each portion of the cost estimate are 
presented below along with the total estimated cost. 

Serving Oregon and Southwest Washington from two !ocatlori.$: 
CH2M HILL Corvallis Office 2300 N.W. Walnut Blvd, P.O. Box 428. Corvelli:;, OR 97339 

Porrtand Office 2020 S.W. rourth AvQnue, 2ftd F/001; Portland OR 91201· 
503.752427! 
503.224. 9190 

rL,LT r,...,_lri-".:'CCT 
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1. Construction of a Tertiary Sand Filter 

Assumptions: 
- 10 MGD average dry weather flow 
- single media filtration 
- no site constraintS 
- inadequate head available for gravity flow through filter 
- filter will be constructed in close proximity to related process structures 

Estimate Includes: 
- reinforced concrete filter basin 
- filter media 
- 2 backwash waste pumps 
- 1 backwa.•h scum pump 
- filter supply pump station 

- 3 filter supply pumps 
- 2 backwash supply pumps 
- 2 sample pumps 
- support slab .and wet well 
- a.•sociated piping, electrical, mechanical, I&C 
- no building structure included 

Estiillated Consrructlon Cost = $3,000,000 
Contingency @ 25% = $750.000 

Engineering, Legal, and Administrative Costs @ 30% = $1,125,000 

Total Estimated Cost,,: $4,.&75,000 

2. Construction of a second Chlorine Contact Basin 

Assumptions: 
- no site constrainrs 
- new contact basin will have a volume equal to existing contact basin 
- contact basin 1vill be constructed in close proximity to related process 
structures 

Estimate Includes: 
- reinforced concrete chlorine contact basin (below grade) 
- associated piping, electrical, mechanical, I&C 

,..,...,r-,.-, •ri r>,...,r_ 1-,1-,.1-,r T(l-1(!-::'C:CT 
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Estimated Construction Cost = $400,000 
Contingency @ 20% = $80,000 

Engineering, Legal, and Administrative Costs @ 30% = $144,000 

Total Estimated Cost = $624,000 

3. Chlorination/Dechlorination Impl"Ovements 

a. Expansion of existing chlorine building for chlorination/de<:hlorination 
equipment 

Assumptions: 
• expansion will be constrained to 15 ft by 40 ft a.rea on the North side of 
the existing Chlorine Building 
- no imerior walls 
- building will have 13 ft high walls 

Estimate Includes: 
- reinforced concrete building with steel roof structure (above grade) 
- monorail and hoist 

Estimated Construction Cost = $78.000 
Contingency @ 20% = $15,000 

Engineering, Legal, and Administrative Cosrs @ 20% = $19,000 

Total Estimated Cost = $112,000 

h. Addition of CJ,/80, Scrubber 

Assumptions: 
- no site constraints 
• scrubber is required if any modifications are made to the existing 
chlorination process or if dechlorination is accomplished with SO, 

Estimate Includes: 
- 1 packed tower scrubber, 3000 cfm, 1 ton capacity 
• associated piping, electrical, RV AC 
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Estimated Construction Cost= $100,000 
Contingency @ 20% = $20.000 

Engineering, Legal, and Administrative CO$t.• @ 20% = $24.000 

Total Estimated Cost = $144,00-0 

c. Expansion of Chlorination Caoacitv 

Assumptions: 
- no site consrraints 
~ equipment added will be similar to existing equipment 

.Estimate Includes: 
- (1) 2-ton scale 
- (2) chlorinators 
- (2) 1-ton chlorine cylinders 
- assOciared piping, electrical, l&C 

Estimated Construction Cost = $52,000 
Contingency@ 30% = $16,000 

Engineering, Legal, and Administrative Costs @ 30% = $20,000 

Total Estimated Cost = $88,000 

d. Addition of Dechlorination Eguioment 

Assumptions: 
• no site constraints 
- equipment added will be housed in expanded chlorine building 
• method of dechlorination will be sulfur dioxide 

Estimate Includes: 
- all equipment necessary including sulfunators, cylinders, vacuum 
regulators, and scale 
• associated piping, electrical, I&C 
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Estimated Construction Cost % $100,000 
Contingency @ $0% ~ $30,000 

Engineering, Legal, and Adminisrrative Cost.5 @ 30% "' $39,000 

Total Estimated Cost = $169,000 

A summary of all possible improvements and their associated cost required to meet the 
proposed DEQ regulations regarding entenx:oceus are as follows: 

IMPROVEMEN"rS COST 

Construction of tertiary sand filter $4,875,000 

Construction of chlorine contact basin $624.000 

Chlorination(Dechlorination Improvements 

- building expansion $112,000 

- addition of C1JS02 scrubber $144,000 

- expansion of chlorination capacity $88,000 

- addition of dechlorination equipment $169,000 

TOTAL ESTIMATED COST $6,0l.2,000 

If we can be of further assismnce or if you have any comments or questions, please give 
me a call. 

Sincerely, 

CH2M HILL 

.a~ 
~ J;. t-l('C1~r1~/l 

ariello, P .E. 
Deparnnem Manager 
Wastewater Reclamation 

cc; Tom Penpraze, City of Corvallis 

n~~q !Gf SOS 2b:b[ IO-L0-2661 
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City of Albany 

July 1, 1992 

Fred Hansen, Director 
Department of Environmental Quality 
Water Quality Division 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: Comments to Proposed Rules Governing Permit Shield, 
Bacteria Standards and Mass Limits; 
Public Hearing Date: July 1, 1992 

Dear Mr. Hansen: 

For some time, the City of Albany has actively 
participated in an effort to work with the Department to 
streamline the NPDES permit program. We have worked 
individually and in conjunction with the Association of 
Clean Water Agencies (ACWA) to promote improved water 
quality while maximizing the efficient use of scarce public 
resources and minimizing the risk of third-party 
enforcement actions. More recently, Albany and three other 
municipalities have also been directly involved in 
contested case proceedings related to the reissuance of 
their NPDES permits. 

While both processes have been difficult at times, 
they have been conducted in an atmosphere of mutual 
respect. More importantly, the vigorous exchange of views 
has increasingly resulted in a real effort on both sides to 
develop permit provisions which are fully protective of 
water quality while recognizing the fiscal concerns of the 
municipalities regarding the cost of additional facilities 
and procedures and those of the Department related to the 

P. 0. BOX 490 • ALBANY, OREGON 97321 + 1503) 967-4300 
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cost of permit administration. 

The process yielded its first major improvement with 
the overhaul of the NPDES Permit General Conditions which 
were presented to the EQC in June, 1991. The second is 
represented by the three proposed rule changes which are 
the subject of this hearing. They show respect for the key 
ingredients necessary to run an effective permit program-
sound permit limits, good science and protection for 
compliance. 

Albany is in general agreement with the comments 
submitted by ACWA on each of the three proposed rules. 
Accordingly, there is no need to exhaustively reiterate 
them. However, a brief comment on each one is appropriate. 

MASS LIMITS - OAR 340-41-120(9) 

The Department has included mass limits in permits on 
nonwater quality limited streams for many years. Although 
the mass limits were unduly restrictive during periods of 
high stream flows, they presented no real problem until the 
last few years. Until then, enforcement was the sole 
perogative of the Department and permittees who 
conscientiously operated their plants could reasonably 
expect the Department to exercise its discretion in 
situations where extreme wet weather conditions led to 
occasional mass limit violations with no adverse water 
quality impact. Unfortunately, changes in the Clean Water 
Act have led to an ever increasing number of third-party 
"enforcement" lawsuits over the last few years. Often, 
they have sought substantial penalties for technical permit 
violations. This is a national phenomenon not one solely 
related to Oregon. As a result, municipalities were faced 
with only two alternatives-- either spend millions of 
dollars on facility modifications which would not 
measurably improve water quality or vigorously pursue 
modification of their permits to appropriately define 
applicable effluent limits without jeopardizing water 
quality. Obviously, only by doing the latter could cities 
like Albany properly protect the interests of their tax and 
rate payers particulary in these lean economic times. 

As stated in the ACWA's comments, we continue to 
believe that mass limits are not appropriate in permits for 
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non water quality limited streams. In addition, we share 
ACWA's concerns with regard to the calculation method for 
daily and weekly mass limits as well as the need for 
clarification of certain definitions used in the proposed 
rules. However, Albany can accept the changes proposed by 
the Department as they apply to existing facilities. 
Adoption of the changes to OAR 340-41-120(9) as proposed 
would result in the resolution of the mass limits issue in 
the pending contested case proceeding for Albany's permit. 

BACTERIA STANDARDS - OAR 340-41-445(2) (e) (Willamette Basin) 

The second key ingredient in an effective NPDES permit 
program is the application of good science. Upon the 
completion of the Triennial Review in 1991, the Department 
proposed and the Commission changed the instream bacteria 
standard from fecal coliform to enterococcus based in large 
part on an EPA study and recommendation. Since that time, 
substantial evidence has developed that the new standard is 
not appropriately correlated with swimming related 
illnesses and it cannot be met by Oregon's POTWs without 
improvements costing approximately one billion dollars. 

As a result, the Department has proposed suspension of 
the enterococcus standard and a return to the traditional 
fecal coliform standard until July 1, 1995. During this 
time, Albany and other municipalities will work with the 
Department individually and through ACWA to address the 
questions highlighted by the Department in the hearing 
notice. Albany is in general agreement with the ACWA 
comments on the bacteria standards and supports the 
adoption of the rule change as proposed. 

PERMIT SHIELD - OAR 340-45-080 

The third key ingredient in an efficient, effective 
permit program combines the permittee's awareness of the 
standards to which it must adhere and protection for 
permittees who fully comply with the terms of their 
permits. This concept has long been part of the Clean 
Water Act and the related EPA regulations. However, until 
now, it has been missing from Oregon's permit program. 
The rule proposed by the Department goes a long way to 
remedy this problem. 
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Generally speaking, the permit shield concept adopted 
in Section 402(k) of the Clean Water Act allows permittees 
to rely on the water quality standards included in their 
permits. Moreover, once issued, the permits are valid for 
their term (generally five years) and permittees are not 
required to comply with standards adopted or revised 
subsequent to permit issuance. The rule proposed by the 
Department affords some, but not all of this protection. 
The Department's proposal allows all permittees to rely on 
their permits until modified but reserves to the Department 
the power to modify the permit prior to its reissuance. 

Albany and many other permittees would prefer to have 
the full scope of the protection provided by the Clean 
water Act. However, the rule proposed by the Department is 
acceptable in its present form. We appreciate the effort 
of Department staff to produce a permit upon which 
permittees can rely in the day-to-day operation of their 
treatment facilities. Adoption of the rule in its present 
form will eliminate another issue from Albany's contested 
case proceeding. 

CONCLUSION 

The three rules before the Commission represent both 
the culmination of several years work on the related permit 
issues and the beginning of a new and more harmonious 
working relationship between municipal permittees and the 
Department. The adoption of the rules as proposed by the 
Department will provide the basis on which to resolve 
Albany's contested case proceeding without further 
litigation. It will also provide the springboard for 
future cooperation through appropriate advisory committees 
to produce clarifications regarding certain terms in the 
proposed rules, new rules or definitive policies for 
establishing mass limits for new and expanding municipal 
wastewater treatment plants and for instream bacteria 
standards. The Commission has Albany's commitment to 
support new or additional permit provisions which enhance 
the protection of the environment, even though they may 
increase the cost of operating and maintaining wastewater 
treatment facilities. At the same time, Albany will 
continue to oppose permit provisions which substantially 
add to the cost of operating and maintaining its wastewater 
treatment facilities without an appreciable environmental 
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benefit. 

We appreciate having had the opportunity to submit 
.these comments. 

sincerely, 

~~ 
Public Works Director 
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OAK LODGE SANITARY DISTRICT 

June 30, 1992 

Mr. Fred Hansen, Director 
Department of Environmental 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Quality 

JUL '"" I 1992 

WATER QUALITY DIVISION 
DEPT. ENVIRONMENTAL UALITY 

RE: Mass Load Limits, Bacterial Standards,· and Permit As A 
Shield 

Dear Mr. Hansen: 

Oak Lodge Sanitary District has reviewed the water quality 
rules for mass load limits, bacterial standards, and the 
permit as a shield provision which are currently proposed by 
the Department and which are out for public comment. 
Following this review and our discussions with Department 
staff, we have developed the comments contained below. We 
welcome and appreciate this opportunity to comment. 

Our comments reflect our desire to continue our multi
faceted role of a· cost effective public service provider and 
steward of the Willamette River. We believe these diverse 
roles can harmoniously co-exist to the benefit of the 
community and the environment when appropriate standards are 
adopted. 

MASS LOAD LIMITS 

The Department of Environmental Quality has historically 
included mass limits in NPDES permits to municipal 
dischargers. We believe this inclusion has been improper 
due to inadequate authority in either Oregon Revised 
Statutes or Oregon Administrative Rules. We also believe 
there has been, and continues to be, a lack of demonstrable 
need for mass limits in a non-TMDL designated receiving 
stream; specifically the Willamette River. While the 
proposed change in the Administrative Rules will likely 
resolve the question of authority, we continue in our belief 
the imposition of mass load limits is inappropriate. 

The Department's stated reasoning for imposition of a mass 
limit is enforcement of desired Infiltration and ·Inflow 
(I/I) abatement and control, and assuring proper operation 
of municipal wastewater treatment facilities. We believe 
the Department should take a direct approach to I/I control 
where necessary and not subject all municipalities to the 
"back door" approach. Appropriate rules could be developed 

13707 S.E. FAIR OAKS DRIVE • MILWAUKIE, OR 97222-8098 • 503-B53-1653 • FAX 653-0586 
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which deal directly with the Department's concern over I/I 
control. This would result in more effectively dealing with 
any problems deemed to have a negative impact on water 
quality, the health of a community, or the safety of its 
citizens. 

Assurance of proper operation of wastewater treatment 
facili tie.s as another expressed rationale of the Department 
for imposition of mass limits is a concern which can be 
alleviated in ways currently available to the Department. 
Municipal permittees have typically developed treatment 
systems and strategies designed to produce an effluent 
concentration acceptable to the Department as well as being 
acceptable environmentally. These parameters governing 
concentration are reinforced by the proposed percent removal 
requirement, current disinfection criteria, adopted sludge 
management plans, and a host of other operational data 
required and/or submitted on a monthly basis to the 
Department. The proposed mass limit is another "back door" 
approach to dealing with a specific problem. This approach 
penalizes all municipal permittees and their ratepayers in 
the interest of preventing a problem which may or may not 
exist, and which may already be controlled through other 
permit mechanisms. 

We are particularly concerned with the imposition of a third 
criteria, mass, in addition to concentration· and percent 
removal for wastewater treatment plant effluent di·scharged 
to a receiving stream. While on its face the proposed rule 
may seem to provide extensive assurance of maximum effort 
for permit compliance, it effectively provides a difficult 
matrix of compliance requirements which places municipal 
facilities at significant risk. Since mass is a function of 
flow and concentration, those periods of significant wet 
weather and/or high water table can have the effect of 
generating a mass discharge violation even though a facility 
is meeting effluent concentration limits. Typically these 
periods would occur at times when river flows are high with 
no impact on water quality. Federal regulations do not 
require mass limits on non-TMDL streams and in some cases 
specifically indicate them to be inappropriate for POTWs (40 
CFR 122). 

We firmly believe the problems or potential problems the 
Department feels may exist with operations within the 
municipal permittee community should be addressed 
individually. It is neither appropriate or desirable to 
impose standards which may pose risk for significant public 
fund expenditure without demonstrable environmental benefit. 
The proposed mass load limit would,· in all ·likelihood, 
unnecessarily burden the regulated community in an effort to 
remedy what is perceived as a potential problem for which we 
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believe remedies currently exist. The adoption of the mass 
load. limit standard as proposed is not the appropriate 
answer to either the I/I issue or the issue of proper 
operation of municipal wastewater treatment facilities. 

Certainly, the exclusion of any degree of mass discharge to 
any receiving stream can be argued to be beneficial to the 
environment. However, practical application of such a 
philosophy would be economically infeasible. Further, 
without similar regulation of industry, agriculture, 
forestry, storm drainage and surface water management, the 
benefits would be miniscule at best. In these times of 
fiscal restraint we believe the necessary science and cost 
benefit relationships must preclude the adoption of new 
standards in order to maintain credibility, public 
acceptance, and governmental accountability. A holistic 
approach is warranted. 

We understand the Department is planning to convene an 
advisory committee to develop recommendations for 
establishing mass limits for new or expanding treatment 
facilities. We urge the Department to hold the proposed 
rules in abeyance until such time as the committee has been 
established and the current Willamette River basin study has 
been completed. Only then can the pertinent questions and 
issues be addressed in a comprehensive manner. 

At the very least, we believe the Department should abandon 
the concept of daily mass limits for municipal permittees. 
As previously stated, we believe daily mass limits for POTWs 
are improper; an opinion which we feel is supported by 
Federal regulations·. To paraphrase Mr. William Reilly, U.S. 
EPA Administrator: for many years the EPA has been 
promulgating regulations without the appropriate science; it 
is time for the appropriate science. 

ENTEROCOCCI BACTERIA STANDARDS 

We applaud the Department's initiative in advocating for 
reconsideration of the enterococci standard as an indicator 
of health risk. Much conflicting information has surfaced 
regarding this issue and the initial study which lead to the 
adoption of this standard. It is proper for the Department 
to delay implementation of the enterococci standard until 
there has been sufficient time for the scientific community 
to resolve the serious questions which have arisen; 
particularly in light of the apparent success of the 
previously acceptable fecal coliform bacteria standard as 
demonstrated by the lack of any appreciable water contact 
illness in Oregon. We believe continuation of the use of 
the fecal coliform standard is appropriate at this time. 
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PERMIT AS· A SHIELD 

The proposed rule will result in significant change. 
Permits will be much more voluminous and therefore more 
complex. However, permits incorporating the "permit as a 
shield" language will provide appropriate protection under 
section 402(k) of the Clean Water Act;.a significant benefit 
considering our litigious society~ Municipal permittees 
will also have the necessary information available for 
assuring compliance in a single document. Often times, this 
information has been lacking in the past s.imply due to 
ignorance. Overall, we believe the proposed rule is a 
positive change in the municipal permitting process. 

Thank you for the opportunity to comment on the proposed 
rules. We also want to thank your staff for their 
willingness to candidly discuss these issues during the past 
few months. We believe continuation of this type of 
dialogue will ultimately result in significant benefit to 
all the citizens of the State of Oregon. 

Sincerely, 

OAK LODGE SANITARY DISTRICT 

f!Jft--l A_, ''-'-~~ 
R. Kent Sq~i~ 
General Manag~ 

RKS:kk 



June 26, 1992 

Department of Environmental Quality 
Water Quality Division 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

ATTN: Joe Edney 

Kramer, Chin & Mayo, Inc. KCM 

rnrnre~owrnrn 
JUL - I 1992 ~ 

WATER QUALITY DIVISION 

RE: Proposed Water Quality Rule Amendment 
"Permit as a Shield" 

DEPT. EllVIRONMENTAL otlALITY 

Dear Joe: 

We appreciate the opportunity to comment on a proposed water quality per
mit rule amendment which would include "Permit as a Shield" language in 
State issued NPDES and WPCF permits. 

We are active in the wastewater evaluation and design field for numerous 
communities in Oregon and based on our experience, support the proposed 
amendment. 

Our reason for support is that most communities rely on the Waste Discharge 
Permit to establish the requirements of wastewater collection and treatment 
facilities. NPDES or WPCF permits are often viewed as "umbrellas" by com
munities in Oregon. Although permits do not currently act as a shield, many 
communities rely on the requirements of the permit and do not have the 
resources or knowledge base to envision every circumstance which might 
occur. For this reason, we believe allowing the permit to act as a shield is rea
sonable and prudent. 

In today's environment, a reduced potential for lawsuit against cities who are 
meeting stated permit requirements should be provided. 

Thank you again for the opportunity to comment on this proposed rule 
amendment. 

Very truly yours, 

Allen C. Shewey, P.E. 
Manager, Oregon Operations 

7080 SW Fir Loop, Portland, Oregon 97223 (503) 684-9097 



Public Works 

June 15, 1992 

Department of Environmental Quality 
Water Quality Division 
811 S.W. Sixth Avenue 
Portland, OR 97204 

Dear Sirs: 

As a member, and participant in the decision making process of 
Oregon Association of Clean Water Agencies, The City of Philomath 
wholly supports the position of that association regarding pro
posed rev is ions of Enterococci Bacteria Standards, Mass Load 
Li mi ts for Sewage Treatment Facilities, and Permit as a shield 
rules. 

Thank you for our opportunity to comment. 

erely 

Operations Supervisor 

cc: File 

400 S. 16th, P.O. Box 549 
Philomath, Oregon 97370 
(503) 929-3579 --------------------------------' 
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Oepartment of Publlo Works 
Bert S. Teltzel. P.E. 

414 E. Fir$t St. 
Newberg, Oregon 97132 

(503) 537-1214 
FAX (503) 53~5393 

Olre<:tor 

Department of Environmental Quality 
Water Quality Division 
811 SW Sixth· Avenue 
Portl11n<1, Oregon 97204 

July I, 1992 

l\Ei Mass Load Limits· fo.r Sewage Treatment Facilities 
Revision of Enterococci Bacteria Standards 
Permit as a shield· 

.The City of Newberg has reviewed the proposed changes as they may impact the 
City's NPDBS Permit. The City supports the proposed changes as drafted, 
Furthermore, the City of Newberg appreciates the effort of the staf r of DEQ ea 
resolve the is~ues related to the' City of Ne~berg•s Draft Permit an~ the 
subject changes. 

If the City can provide additional information during the development of the 
enterococci atandarda, please COhtact us. 

Sincerely, 

(~ ( ~~!J~-; .· J!' .. '\b ·' '.£(1,, ;,/. -;: - "'7~1 / u 
Berc S. Teitzel, P.R. . 
Director of Public Works 

!!ST: trm 



CLACKAMAS 
COUNTY 

June 29, 1992 

Fred Hansen, Director 
State of Oregon 
Deoartment of Environmental Quality 
8ll SW 6th Ave 
Portland OR 97204 

Department of Utilities 

BAUCE W. ERICKSON 
ACTING DIRECTOR 

In)~ mow~~ 
IJl) JUL - I 1992 ~ · 

WATER QUALITY DIVISION 
DEPT. ENVIRONMENTAL UALITY 

RE: · Comments of Tri -City Service District and Clackamas County Service 
District No. 1 on the Proposed Rules for Mass Limits, Bacteria Standards 
and Permit as a Shield 

Dear Mr. Hansen: 

Tri-City Service District and Clackamas County Service District No. 1, county 
service districts whose governing bodies are the Board of County Commissioners 
of Clackamas County, submit these comments to the Department's proposed rules 
regarding mass limits, bacteria standard and permit as a shield. Tri-City 
appealed the June, 1991 issuance of its NPDES permit and those proceedings are 
currently stayed by order of Judge Denecke, Hearings Officer, pending EQC 
Action on the proposed rules. Clackamas County Service District No. 1 has 
been issued a proposed permit but the public comment period has not commenced 
nor has the final permit been issued; in fact, the proceedings have been 
suspended by the Department pending EQC action on these proposed rules. 

Mass Limits - OAR 340-41-120 

We have asserted in the contested case process that in a technology based 
permit, mass limits are inappropriate unless DEQ has determined a stream is 
water quality limited and undertaken a TMDL process for waste load allocation. 
For the Willamette River, DEQ has not done this, yet still has included mass 
limits in the appellants' permits that subject them to risk of enforcement 
liability from DEQ or citizens if the permit is violated. Further, the 
magnitude of fines is inappropriately multiplied when we must operate within 
the permit concentration limits, the mass limit and the 85% removal 
requirement. It should be concentration or mass and 85% removal. 

902 Abernethy Road • Oregon City, OR 97045 • (503) 650-3323 • FAX (503) 650-3026 
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If mass limits remain, the Department has historically calculated the limit 
without applying proportionately increased weighting for winter flow 
conditions. As we approach design, under the present calculation methodology, 
it is anticipated our facilities will violate the permit four to five days per 
year in the winter, a time when the impact to the Willamette River would be 
minimal. (See ACWA letter herein incorporated by reference.) In 1986 Tri
City completed an EPA grant funded program to build a new sewage treatment 
plant, pump stations and interceptors for $60 million. Those plans and design 
capacities were approved by EPA and DEQ. Yet, to meet mass limit requirements 
sought by DEQ in the current contested case proceedings 100% of the time, Tri
City anticipates having to expend an additional $7 million before design life 
is reached. 

The proposed rule change will not have an adverse impact on the Willamette 
River, yet will save our rate payers significant, unnecessary expenditures and 
will minimize specious enforcement proceedings or litigation. We support 
adoption of this rule as a minimal first step to a logical and comprehensive 
basin regulatory policy that treats industrial and municipal dischargers 
equally. 

Permit as a Shield - OAR 340-45-080 

We support this rule change as it will provide more certainty and help to 
bound our responsibilities. As regulated entities under the NPDES permit 
system administered by DEQ, we must be able to rely on a document that ~ 
defines our responsibilities. This proposed rule more fully provides for that 
and also allows a defense to possible citizen suits that seek to impose 
through misinterpretation of broad permit language different statutes or 
requirements beyond the contemplation of DEQ or the permittee. We should not 
put our taxpayers or rate payers at risk for unforeseen standards. The 
current broad language could be so interpreted and the proposed rule solve 
this problem 

Bacteria Standards - OAR 340-41-455(3l(e) 

The comments of ACWA incorporated by reference fully state our position with 
respect to proposed bacteria standards and we support the proposed rule. 
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Summary 

This has been a difficult process for all sides involved in the contested case 
proceedings, and while these districts do not believe the proposed rules are 
perfect, they do provide enough relief and certainty to allow the parties to 
go forward while further studies necessary to achieve more sound, 
scientifically based basin policies and rules are performed. If these rules 
are approved and the contested permit.modified accordingly, along with 
issuance of DEQ's model general permit conditions approved by EQC, Tri-City is 
prepared to take those steps necessary to dismiss its case. If not approved 
or if significantly modified from those proposed by the testimony of the 
Association of Clean Water Agencies, herein incorporated by reference, we will 
of necessity have to give consideration to continuing our appeal. 

Similarly, Clackamas County Service District No. 1 would not have to appeal 
the issuance of the Kellogg permit if the rules are approved and the changes 
made to its NPDES permit. Otherwise an appeal is likely. 

Respectfully submitted, 

~:6~~h· 
DANIEL B. HELMICK 
Director of Fiscal Services 

/jk 

c: Mike Swanson 
Clark I. Balfour 
Terry Smith, ACWA 
Mark Yeager 
Stan LeSieur 
Floyd Collins 
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Wednesday, July 1, 1992 

Fred Hansen 
Director 
Department of Environmental Quality 
811S.W.6th Avenue 
Portland, Oregon 97204 

CLEAN 

Re: Comments On Proposed Rules - Mass Limits, Bacteria Standards, 
and 402(k) Permit Provisions. 

Dear Mr. Hansen; 

As you are aware, ACWAhas been very concerned about NPDES 
permit provisions for mass limits, bacteria limits, and 402(k) 
permit provisions. With EPA's adoption of 'anti-backsliding', 
municipal gove=ents have no choice about pressing for these 
changes. Given the growing public resistance to the cost of gov
e=ent, the public's concern about the environment,· and the 
more litigious climate we are in today, it would be difficult for 
me to overemphasize the importance of these issues to our 
members. For this reason, ACWA is very appreciative of DEQ 
staffs willingness to work collaboratively to find a solution to 
these concerns. There have been numerous frank and illumi
nating discussions between DEQ staff and ACWA members that 
have clarified the interests of both parties. These discussions 
have revealed that we share the same interest in finding a regu
latory mechanism that protects water quality but at the same 
time we do not want to impose unnecessary financial burdens 
on municipal residents. 

In summary, most ACWA members find the proposed rule 
changes acceptable (with minor clarifications described later) al
though they do not view these as an optimum solution. Should 
the proposed rules be adopted by the EQC, ACWA would no 
longer need to pursue the permit appeal it has filed nor would 
we need to initiate new appeals of permit conditions regarding 
bacteria. Instead ACWA will be able to focus its energies on 
critical research and policy recommendations concerning bacte
ria standards, infiltration and inflow (I and I) correction, mass 
limits for new or expanding treatment facilities, and ongoing 
river quality studies. ACWA has initiated a substantial coopera
tive research program on these issues and we invite the Depart
ment's participation and critical review. We hope the collabora
tive participation between the Department and local govern-
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ACY'J.A ~AILING ADDRESS 
P.O. Box 8434 
Portland, Oregon 97207 

ACWA OFFICERS 

Chair 
Terry Smith, 687-5289 

Vice Chair 
Garry Ott, 669-2438 

Secretary/Treasurer 
Bob Eimstad, 796-7266 

ACWA MEMBER AGENCIES 

Albany 
Arch Cape Service District, 

Arch Cape 
Ashland 
Bear Creek S<.initary Authority, 

Medford 
Canby 
Cannon Beach 
Charleston Sanitary District, 

Charleston 
Clackamas County Department 

of Utilities 
Coos Bay 
Corvallis 
Dallas 
Douglas County Public Works, 

Roseburg 
Eugene 
Grants Pass 
Green Sanitary District, Roseburg 
Gresham 
Hermiston 
Irrigon 
Joseph 
Klamath Falls 
La Grande 
Lebanon 
Medford 
Metropolitan Wastewater 

Management Comnlission, 
Springfield 

Molalla 
Myrtle Creek 
Newberg 
North Bend 
Oak Lodge Sanitary District 

Milwaukie 
Oregon Water Wonderland Unit II 

Sanitary District, Bend 
Pacific City Sanitary District 
Philomath 
Portland 
Redwood Sewer Service District, 

Grants Pass 
Roseburg Urban Sanitary Authority 
Salem 
Sandy 
Seaside 
Shady Cove 
South Suburban Sanitary District. 

Klamath Falls 
St. Helens 
The Dalles 
Tillamook 
T n City Sanitary District 

Myrtle Creek 
Troutdale 
Twin Rocks Sanitary District, 

Rockaway Beach 
Unified Sewerage Agency 
Wilsonville 
Woodburn 



ments will continue and that our future efforts will yield sound 
recommendations for protecting Oregon's water quality. The 
Department's quite obvious commitment to public service and 
the environment is deeply respected by local government. 

Here are our specific comments on the proposed rules: 

Proposed Mass Limits Rule- OAR 340-41-120 

The NPDES permit appeals filed by ACWA, Albany, Clackamas County, Salem, 
and Unified Sewerage Agency have detailed our initial views on the imposition 
of mass limits in technology based permits. We support the use of mass limits 
for discharges to water quality limited streams. In the long run, ACWA mem
bers would prefer all mass limits to be water quality based and it is for that 
reason that we proposed and helped fund the Willamette River Study. 

While ACWA continues to respectfully disagree with the Department about the 
need for mass limits in permits that contain concentration limits for conven
tional pollutants, a majority of our members can accept the proposed rule. The 
rule change may appear to substantially increase the mass loads available to 
municipal discharges especially during the winter. However, capacity limita
tions at all existing facilities and the 85 percent removal permit provision will 
prevent any significant discharge increase. This rule change protects water 
quality, is a positive step toward water quality based permit limits, and reduces 
the liability faced by local governments. 

During consideration of the James River Corp. NPDES permit, the Department 
used 0.1 mg/L change in dissolved oxygen as an insignificant change. We ex
pect that DEQ staff can confirm that even if all permittees apply for the in
creased mass limits, neither instream dissolved oxygen or suspended solids 
would change by a significant amount. For example, average winter time flows 
in the Willamette River are about seven times greater than the low flow condi
tions that are used to set summertime limits. A simple dilution calculation can 
show that the proposed rule change will have no adverse water quality impact. 
In addition, lower water temperatures during the winter reduces the exertion of 
BOD on dissolved oxygen levels. We assume that the Department will not per
mit a winter time mass limit increase to a stream with doubtful assimilative ca
pacity. 

The Department's own analysis has shown that no plant upgrades have been 
initiated as a result of mass limit exceedences alone. Permit violations are rela
tively rare and most often, mass limit exceedences occur along with another 
type of violation. Most of the difficulty municipalities have experienced with 
mass limits has been with wintertime daily limits. Sections (C) and (D) of the 
proposed rule would eliminate most of this problem. Since nearly all of these 
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daily exceedences occur dilling high river flow periods, a change in the daily 
limits will have no water quality impact. 

If the mass limits are not changed, municipalities will have to expend extraor
dinary sums for treatment plant improvements to prevent this small number of 
mass limit exceedences. The four jurisdictions currently appealing NPDES per
mits found that they would have to make appro:ximately $180 million in im
provements to eliminate daily wintertime mass limit violations that occur a few 
days each year. 

In ACWA's view, every example the Department has cited for the need to in
clude mass limits in technology based permits represents a circumstance 
where another existing permit condition or available enforcement remedy exists 
that provides effective regulatory authority for the Department. Five reasons 
have been cited for the need to include mass limits in technology based per
mits:. 

• They are needed to track and allocate the use of assimilative capacity 
in receiving waters. 

• They ensure that permittees address I and I and maintain their sewer 
systems. 

• They are needed to prevent a permittee from rapidly releasing the con
tents of a lagoon, creating a discharge that meets concentration limits 
but could still overload a small stream. 

• They prevent permittees from meeting discharge standards by diluting 
the effluent rather than properly treating the wastewater. 

• Mass limits ensure that treatment plant operators do not retain too 
large an amount of solids in the biological treatment process compo
nents as a way of reducing the quantity of sludge and operating costs. 

Here are remedies we believe exist for all of these circumstances that do not re
quire the use of mass limits: 

• Current monitoring required in permits allows the Department to 
track mass discharges. 

• An increase in the permitted use of assimilative capacity can only 
occur as a result of the expansion of existing facilities or addition of a 
new facility. The Department reviews and approves the design of new 
or expanding facilities. 

• The effectiveness of I and I control programs continues to be a hotly 
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debated issue nationally. The Department's clarification of its expec
tations of pennittees regarding I and I that is included in the proposed 
rule is helpful and these rules can be carried out without mass limits. 
An I and I Advisory Committee has been formed by the Department 
and the work of that group will be invaluable for developing a com
plete policy recommendation on I and I. 

• Rapid release of the entire contents of a lagoon probably represents a 
violation of several pennit conditions. The Department has disclosed 
that no pennittee has ever been found to engage in this practice, how
ever. It is very unlikely that anyone who would engage in such behav
ior would report their action in any case. 

• · Likewise, dilution of effluent to meet concentration limits is already il
legal and anyone who would take such action would probably not re
port it. As a practical matter, the size of the water main required to 
deliver sufficient dilution water would be readily apparent during a 
routine plant inspection. In any case, inclusion of simple prohibitions 
of such actions in a pennit would adequately solve both sudden re
lease and dilution problems. 

• The small benefits that might be gained from operating a plant close 
to its concentration limits are not worth the risk of more frequent per
mit violations. Sewage influent characteristics and all treatment pro
cesses have substantial random variations like all physical and bio
logical systems. As a result of these variations, trying to operate a 
plant close to its pennitted concentration limits will inevitably result 
in more frequent pennit violations. No rational facility owner would 
choose this operating philosophy in today's climate since stringent en
forcement would occur. 

• Last but not least, all municipal pennits will include the Federally im
posed 85 percent removal requirement unless the stringent criteria for 
a reduction can be met. In the past, the Department has used mass 
limits and 85 percent removal requirements interchangeably. 

In previous submittals, ACWA has stated the belief that the Department did 
not have adequate authority in Administrative Rules to impose mass limits. 
Clearly, the adoption of the proposed rule will resolve that problem. To that 
end, ACWA continues to have some concern about the method of calculating 
daily and weekly mass limits and finds that some clarification of key portions of 
the proposed rule would be very helpful: 

OAR 340-41-120(9)(a)(A) and (B) ACWA members believe the current 
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method for calculating daily and weekly mass limits especially during the 
wintertime is arbitrary. The values of 1.5 and 2.0 that have been used to 
calculate weekly and daily limits from monthly mass limits are not based 
on any scientific principle. This is exacerbated for the winter by the use of 
summertime flow for the calculation of wintertime monthly mass limits. 
EPA has frequently stated that a well operated treatment plant would be 
expected to comply with all short term limits 99 percent of the time and all 
long term limits 95 percent of the time. 

The Department used a different value for calculating the daily mass 
limit for James River Carp's NPDES Permit. Using a methodology de
scribed in EPA's Technical Support Document For Water Quality Based 
Toxics Control, the Department determined the daily mass limit that 
James River could be expected to comply with 99 percent of the time. The 
ratio of daily to monthly limits was 2.6 in that case. 

Using the same EPA methodology, ACWA has conducted a statistical 
examination of the inherent random variability of both sampling and lab 
testing procedures and treatment processes at 16 Oregon treatment 
plants. That analysis shows that well over half of these plants would vio
late the winter time daily mass limits more than one percent of the time 
due simply to random variability when operated near design capacity. 
Several of the plants will also experience difficulty with the summertime 
daily mass limits as a result of random variability alone. The same con
clusions apply for weekly mass limits but for a far smaller number of treat
ment plants. The continued use of 1.5 and 2.0 for calculating weekly and 
daily mass limits is acceptable to ACWA members only as a result of the 
other changes in the proposed rule. Specifically the use of average winter 
flow for the calculation of winter limits and the implementation of Section 
(C). 

OAR 340-41-120(9)(a)(C) The term 'hydraulic capacity' and the last 
sentence - The permittee shall operate the treatment facility at the high
est and best practicable treatment and control' - need to be clarified. 

The maximum hydraulic capacity of the secondary portion of a facility 
is often much higher than the hydraulic flow at which adequate treatment 
can be maintained. ACWA recommends that the term 'hydraulic capacity' 
be defined or that the phrase 'design maximum hydraulic treatment ca
pacity for the secondary treatment process components' be substituted. 

ACWA assumes that the last sentence would not preclude plants with 
provisions for split flow treatment to continue to use these modes of opera
tion during peak flow events. We also assume that all treatment compo
nents must be operated at all times within the limits of practicality and 
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consistent with permit limits. For example, some secondary treatment 
processes have start up requirements that may take longer than the dura
tion of some peak fl.ow events. 

The use of both daily, weekly, and monthly mass limits poses some 
operational difficulties for implementing highest and best practical treat
ment. In some cases, optimum operation for the long term (sludge age for 
example) slightly reduces the ability of a plant to respond optimally to a 
one day high fl.ow event. The clarification of the Departments expectations 
would be helpful in general. 

OAR 340-41-120(9)(a)(D) From a survey of a portion of our mem-
. bers, ACWA has found that a majority of existing facility plans did not in

clude a value for the 'design average wet weather flow'. From discussions 
with design engineers, it appears that considerable attention is given to es
timating the maximum monthly average wet weather fl.ow for design pur
poses but that average wet weather fl.ow is not used as a design parameter. 
To ensure the equitable applicatioff of the proposed rule, it would be very 
helpful for the Department to develop some guidance or better definition of 
this parameter. 

Many of the existing treatment plants were designed during an era 
when unrealistic expectations existed about the ability to reduce I and I. 
As a result several plants may exceed their peak hydraulic capacity long 
before they have reached their design treatment capacity. Which capacity 
does the Department mean by the term 'design capacity' in the last sen
tence of s~ction (DJ? 

OAR 340-41-120(9)(a)(G) This clarification of the Department's ex
pectations of permittees efforts to control I and I is helpful and acceptable 
as an interim approach. ACWA would urge the Department to continue 
the work of the I and I Advisory Committee that it has begun to further re
fine and develop comprehensive I and I control proposals. 

The proposed one year deadline for implementation of a municipality's 
approved I and I program may be too short given the rate making and bud
get approval processes that most local governments have. Depending on 
when in the budget cycle the Department approves a local program, it may 
take 18 to 24 months for a jurisdiction to approve a budget, establish and 
collect increased sewer user fees, and hire personnel to run a new pro
gram. 

Correction of inflow is usually cost effective but the proposed rule may 
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limit a local government and the DEQ in responding to other environmen
tal problems. Occasionally, contaminated surface waters are accepted by 
a treatment plant at the Departments urging to as a way of resolving a lo
calized problem. It is unclear to us if this practice would continue under 
this rule. 

OAR 340-41-120(9)(b) It is our understanding that the Department 
plans to use an advisory committee to develop recommendations for set
ting mass limits for new or expanding treatment plants. In the interim, 
ACWA requests that an approach that is similar to what is being proposed 
in this rule for existing facilities would be appropriate where water quality 
conditions allow a waste load increase. In all cases, the method of estab
lishing mass limits should be scientifically sound. 

Enterococcus And Bacteria Standards - e.g. OAR 340 -41-445(3)(e) 

In hindsight, it is very unfortunate that ACWA did not submit its comments on 
the Triennial Standards Review of the bacteria standard until late in the pro
cess in July, 1991. Even though it is a substantial undertaking for local gov
ernments to become effectively educated on something this complex, we deeply 
regret that we were unable to be more constructive in our review of this issue 
at that time. 

During the Triennial Standards Review of the fecal coliform bacteria standard, 
ACWA submitted comments opposing the adoption of enterococcus for the fol
lowing reasons: 

• Preliminary studies at ACWA member's sewage treatment facilities in
dicated that existing chlorination facilities would have significant diffi
culty at certain times of the year in meeting the proposed 
enterococcus bacteria standard. 

• At the same time, a paper was published in the Research Journal of 
the Water Pollution Control Federation which questioned the 
statistical analysis of the epidemiological data which led to the EPA 
water quality bacteriological criteria for marine waters, on which the 
Oregon marine water standard was based. (The author of this paper 
has indicated in a personal communication that the data set for fresh 
water was not large enough to permit a similar reanalysis of the 
freshwater data). 

• There was no evidence that current standards were causing any pub
lic health problems. 
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• Last but not least, a key notice filed for the proposed change of stan
dards did not include any fiscal impact statement. The estimated po
tential cost for capital improvements that may be needed at Oregon 
municipal wastewater treatment plants to meet the proposed entero
coccus standard could be as high as $1 billion (this assumes that fil
tration would be necessary to achieve the proposed level of disinfec
tion). While a fiscal impact statement was included with at least one 
of the public notices, it did not address the potential cost to local gov
ernment. As a result, the process for adopting the enterococcus stan
dard that is being amended was procedurally and substantively 
flawed. 

During the Triennial Standards Review, a key difference between the Depart
ment staff and municipal officials was the ability to comply with the proposed 
entrococci standard. Periodically, DEQ performs parallel sampling and lab 
analysis of effluent. Based on those samples, the Department concluded that 
most treatment plants would have little difficulty complying. However, lab re
sults from the local treatment plants were finding dramatically different re
sults. The local results were showing that not only was there frequent difficul
ty with compliance (20 to 30 percent of wintertime samples exceeded the pro
posed standard) but when an exceedance occurred, enterococci densities were 
sometimes 100 to 1,000 times the proposed standard. We now believe that an 
unknown factor is causing the results of samples left in cold storage for ship
ment to DEQ's lab to differ from samples analyzed immediately. 

Oregon has one of the best communicable disease reporting systems in the na
tion. The state has used fecal coliform as the indicator organism for many 
years, with apparent success, since swimming related illness is not common in 
Oregon. However,. recent research studies strongly suggest that the 
relationship between fecal coliform densities in recreational waters and illness 
is poor, and that a better relationship exists between enterococci or E. coli den
sities and illness. At this time no one is able to explain the apparent conflict 
between Oregon's practical experience and these. recent research results. Es
pecially puzzling is the fact that E. coli is a member of the fecal coliform group. 

All previous studies including the EPA research that led to the recommendation 
to use either enterococci or E. coli as a standard have been criticized for not 
controlling for non-water related or confounding factors (such as subjects' prior 
medical history, and recent food consumption). A soon to be published study 
conducted in the U.K., which included confounding factors, appears to indicate 
that fecal streptococci (the family of bacteria that includes enterococci) might 
be the preferred indicator organism but at higher densities that proposed by 
EPA. This study seems to confirm that confounding factors significantly influ
ence the apparent relationship between bacteria densities and illness rates. 
(Unfortunately, the author has asked that we not circulate the report prior to 
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publication.) Other studies are underway in Europe that we expect will shed 
more light on this conflicting information. 

Several ACWA members have in the last few months begun a systematic effort 
to gather data on enterococci and E. coli levels in their plant's effluent, and to 
correlate these densities with other plant operational parameters, such as 
effluent chlorine residual and ammonia concentration, and the chlorine contact 
time. We are finding that enterococci are much harder to disinfect than fecal 
coliform. This finding is now supported by a soon to be published paper by 
EPA researchers, who in laboratory studies demonstrated that enterococci are 
much more resistant to chlorination than E. coli. Interestingly, this paper 
concludes with the following advice, which the Department is proposing to 
follow with this rule change: "Further research is needed regarding the effect of 
dilution and survival of enterococci in ambient waters after exposure to 
chlorination. This information, as well as cost-analysis in reference to 
anticipated changes in disinfection practice, is necessary and should be 
obtained prior to the establishment of new criteria for wastewater effluent 
quality." 

Another potential problem with using enterococci as a water quality standard 
relates to the apparent survivability and growth of enterococci in soil and 
sediments. In winter months, due to erosion and resuspension of sediments in 
rivers, an enterococcus standard could be exceeded instream without any 
impact from sewage treatment plant discharges. In addition, the very high en
terococci densities seen in treatment plant effluent during storm events may 
partially be the result of soil born enterococci entering sewer systems through I 
and I. 

The implications of continuing with the current enterococcus standard are not 
trivial. To meet the standard on a year-round basis would require many 
sewage treatment facilities to redesign their disinfection facilities to provide for 
increased chlorination and contact time. Following chlorination, in order to 
meet the instream chlorine water quality standards, many plants would have 
to install dechlorination equipment. Since suspended solids appear to affect 
the ability to disinfect, some plants might require filters. The large financial 
investment required for these new facilities, coupled with the increased use of 
chlorine, requires greater certainty. about the benefits before adopting a new 
bacteria standard. The increased use of chlorine is not free of risk. There will 
be increased risk of accidental catastrophic release during transportation and 
handling activities. There has been no study of the increased production of tri
halo-methanes (TIIM's) but these compounds are believed to be carcinogenic 
and could pose a risk to humans from airborne or drinking water pathways. 

We agree with the Department's summary in the rule change announcement of 
the questions to be answered in the next two years. The first two, concerning 
the appropriate indicator organism, and the corresponding numerical standard 
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values, will hopefully be answered by the expected new research results. The 
question of seasonal standards, and the point of application of the standard 
(end-of-pipe or in-stream) are policy questions to be explored in the near 
future. The question of the costs to modify facilities to meet a new standard is 
discussed above. ACWA is ready and willing to work with the Department to 
find the answers to these questions, to jointly review the new research data 
that is expected in the next few months, and to share the data we are gathering 
from the treatment plants. ACWA has convened a technical committee to work 
on this issue and we hope DEQ's participation will continue. ACWA has 
invited Dr. Alfred Dufour (the author of the EPA study which led to the 
enterococcus standard) to a conference in July to discuss these issues. 

We support the Department's intention to reinstate the fecal coliform standard 
until July 1995. Because of the current dynamic state of the research into 
water quality and bathing-related illness, and the lack of data indicating that 
the use of the fecal coliform standard has led to human health problems, we 
see no problem 1n taking the necessary time to fully investigate the 
appropriateness and implications of new bacteria water quality standards. If at 
that time enterococci or E. coli (or another organism) is clearly the preferred 
indicator organism, and the criteria values are properly derived, ACWA will 
support the development and implementation of a new standard. 

Limited 402(k) Permit Provisions - OAR 340-45-080 

Simply put this proposed rule change will allow permittees to fully know what 
conditions they must comply with to meet their NPDES permit. As a result of a 
dramatic rise in the amount of enforcement actions and third party litigation 
over NPDES permits, local governments find it necessary to object to very broad 
language that has been included in past permits concerning a broad range of 
State administrative rules. This language not only eliminated the protection 
available to permittees under section 402(k) of the CWA but could be argued to 
have broadened the potential for NPDES permit violations well beyond water 
quality related matters to include a failure to comply with any DEQ administra
tive rule. As a result a local jurisdiction could find itself subject to a third 
party permit enforcement action for overlooking any of numerous administra
tive rules that are included in the NPDES permit simply by reference. For ex
ample, someone could argue that a permit violation could be declared if a mu
nicipality simply forgot one year to have DEQ review and approve its sewer user 
fee rate ordinance. Even if these arguments did not fmd favor in court, the de
fense of such a challenge is still costly. 

We understand that there has been a tension between making permits com
plete versus keeping them short and that local governments have had mixed 
views about what balance to strike between these two. As a result of past ex
periences, however, a majority of ACWA members support the proposed rule 
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In the future, municipal NPDES pennits will likely include more discharge lim
its than are currently listed as a result of this change. In the long run, there 
will be water quality benefits since the inclusion of a new parameter in a pennit 
will tend to focus both DEQ staff and the pennittee on the items that are im
portant to water quality. 

Summary 

Over the last few years both ACWA members and DEQ have devoted substan
tial effort to the issues involved in these three proposed rule changes. As can 
be seen from the above comments, local governments have made a substantial 
effort to study and understand these issues. We appreciate the Departments 
willingness to listen and respond to our concerns. ACWA request that these 
rules be adopted for the following reasons: 

• The proposed rules are protective of water quality. 

• Assimilative capacity of streams will be unaffected by the proposed 
mass limit rule either because of the high stream flows that exist 
when these rules apply or because another rule provision regulates 
any actual mass discharge increase. 

• There is substantial and growing evidence that EPA was premature in 
recommending the adoption of enterococci or E. coli as a new bacteria 
standard by states. 

• Adoption of limited 402(k) pennit provisions will improve pennittee's 
knowledge of what they must accomplish to maintain pennit compli
ance thereby enhancing protection of water quality. 

• Failure to adopt these rules will result in additional liability for local 
governments and substantially increased capital expenses without 
any improvement in water quality. 

Thank you for this opportunity to comment on these rules. 

Sincerely, 

4-/7/Ju 
Terry Smith 
Chair 
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ob~~~ 
10015 S.W. Terwilliger Blvd., Portland, Oregon 97219 
(503) 244-1181 ext.707 

July 1, 1992 

Department of Environmental Quality 
Attn: Joseph Edney 
811 SW Sixth Avenue 
Portland, OR 972024 

~~@~UW~~ 
JVL 1 1992 

/ Water Quality Division 
Dept. of Environmental Quality 

'·'' 

Re: Proposal to Amend the water Quality Permit 
Rules to Include "Permit as a Shield'' 
Language in State-Issued NPDES Permits 

Dear Mr. Edney: 

The Northwest Environmental Defense Center (NEDC) ·is a 
nonprofit group of citizens, law students, and lawyers 
dedicated to the protection of environmental quality in the 
Pacific Northwest. NEDC has members throughout the Pacific 
Northwest. The Oregon Chapter of the Sierra Club (The Sierra 
Club) is a nonprofit conservation group with over 10,000 
members statewide. NEDC and The Sierra Club are particularly 
interested in assuring that Oregon's water resources are 
protected. For the reasons outlined below, NEDC and The Sierra 
Club vehemently oppose the inclusion of "permit as a shield" 
language in state issued NPDES permits. 

NEDC and The Sierra Club are concerned that the NPDES 
permit change reflects a trend by the Department of 
Environmental Quality (DEQ) away from assuring the health and 
safety of Oregon's waters and citizens and towards 
accommodating polluters/permittees. To the average member of 
the public (and even to those groups like NEDC and The Sierra 
Club, who work consistently with the agency) the "permit as a 
shield'' approach, combined with prior backsliding in permit 
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language and water quality standards1 appears to show either 
an "industry captured agency'' or a deliberate willingness to 
"sell out" on the cleanliness of Oregon's waters based purely 
on economics. While DEQ understandably must consider the 
procedural needs of polluters (NPDES permittees), the agency 
has apparently forgotten that it has been entrusted by the 
citizens of this state with a substantive DUTY to maintain, 
protect AND whenever possible RESTORE and ENHANCE the quality 
of the state's waters. 

Environmental Protection Agency Interpretations 
of Section 402(k) of the Clean Water Act 

There is no dispute that the proposed permit as a shield 
standard is allowed within the language of Section 402(k) of 
the Clean Water Act(§ 402(k) CWA). However, such.a rule is 
not required by the CWA. States are entitled to choose, and 
until now Oregon historically has chosen, to protect the waters 
of the state at a higher level than the minimum requirements of 
the CWA. There is no rational basis for retreating from that 
position. Certainly none has been articulated in the materials 
provided with the proposed rule. 

The Environment Protection Agency (EPA) has taken the. 
position that the ''shield provision'' functions by placing the 
burden on the permitting agency to correctly incorporate all 
appropriate and applicable regulations into the permit .. Under 
this interpretation, a permittee is shielded from enforcement 
actions even in a case where the per~it writer makes a mistake 
and leaves out a necessary standard. 

However, in E.I. DuPont de Nemours & Co. v. Train, 430 
U.S. 112 (1977), the U.S. Supreme Court held that §402(k) does 
not allow deviations from water quality standards merely 
because a permit does not list a specific pollutant. The court 
concluded that a permit should not be issued unless all 
applicable standards will be met. Furthermore, the DuPont 
court stated that "the purpose of 402(k) seems to be to 
insulate permit holders from changes in various regulations 

lFor example, un-designating all Wild and Scenic Rivers, 
National Park water$; etc. under the guise of a new "anti"
degradation rule and the 1991 rule revision reducing permittee 
liability for discharging pollutants into Oregon's water, under 
the "single operational upset" exemption. 

2see: Letter from Larry Edelman, Assistant Attorney 
Generar;-oregon DOJ, to Barbara Burton, DEQ, 9/26/91, attached. 
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during the period of a permit * * *'' 430 U.S. at 138. The 
court ~id not adopt anything even close to EPA's current 
conclusion that the language of S402(k) functions as a complete 
shield for the permittee. Thus, the legality of EPA's current 
interpretation is still debateable. 

Although the language of DEQ's proposed rule is neutral, 
the materials provided (See, e.g. footnote #2) imply that the 
EPA interpretation will control. Consequently, it appears that 
the new standard will result in significant degradation of 
Oregon's water quality, significant increases in agency time 
and effort in th~ permitting process, and will eliminate 
citizen participation through S505 suits in assuring high water 
quality standards throughout the state. This approach is not 
consistent with DEQ's public trust respons~bilities, nor with 
DEQ's own planning and guidance documents. 

The Permit as a Shield Approach Will 
Result in Water Quality Degradation 

Under the EPA interpretation of 402(k), the burden is on 
the permitting agency to enumerate all necessary standards in 
the permit, or else relinquish their right to enforcement. 
There has been no rationale presented to justify (or even 
explain) the proposed shifting of the burden of identifying all 
limitations necessary in an NPDES permit from the 
polluter/permittee (who is presumably the most familiar with 
their own discharge content) onto the shoulders of the agency 
staff. 

Particularly when DEQ is already working within the 
constraints of Measure 5 budget cuts, this approach is 
absolutely untenable. For example, in a June 24 article in the 
Oregonian (''Group Spots Toxic Waters''), DEQ officials cite 
state spending restrictions as a factor limiting the agency's 
efforts to conduct pollution studies in the Willamette and 
Columbia Rivers. Surely an agency which is scrambling to meet 
its existing obligations on something as fundamental as merely 
identifying toxic problems on two of Oregon major rivers, is 
not in a position to take on the additional responsibility of 
ensuring that every possible relevant water quality standard or 
limitation is included in each NPDES permit issued. To see DEQ 
now advocating for such a shift in resources is mind boggling. 

3Nor is it consistent with the approach recently adopted 
by Congress in the Clean Air Act reauthorization. See, e.g. 42 
U.S.C. S766lc(f) (CAA S504(f)). 
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The Permit as a Shield Language is Inconsistent 
With Established Water Quality Practices in 

Oregon, as well as With DEQ's Own Strategic Plan 

Historically, the state of Oreg~n has placed great 
value upon the cleanliness of its waters. NEDC and The 
Sierra Club find the permit as a shield approach particularly 
troubling now, as the need for water quality monitoring and 
clean up increases exponentially in line with the population of 
the Portland Metropolitan Area. 

DEQ has previously recognized the importance of protecting 
Oregon's water quality in its Strategic Plan. However the 
proposed NPDES permit change undermines many of the Plan's 
stated objectives. The Plan defines DEQ's mission to be to 
"restore, enhance, and maintain the quality of Oregon's air, 
water and land." Plan Goal (2) states that the agency will. 
''aggressively identify threats to public health or the 
environment and take steps to prevent problems which may be 
created.'' Not only will the permit as a shield approach fail 
to ''aggressively identify" water quality problems, it may, in 
fact, conceal them, or at the very least delay enforcement 
action until a permit is up for renewal. 

Furthermore, the change would shield permittees from 
enforcement even if such enforcement was based on higher levels 
of discharges of pollutants, if those pollutants are of a type 
that DEQ did not anticipate when it wrote the permit. This 
would conflict with Goal (4) of the Strategic Plan, under which 
DEQ seeks to ''minimize the extent and duration of unpermitted 
releases to the environment through a technically sound 
compliance program.'' 

Finally, the permit as a shield approach conflicts with 
the stated "high priority'' of the Strategic Plan to ''streamline 
the permit issuance process and eliminate the backlog of 
pending permit applications." Requiring DEQ to shoulder the 
burden of anticipating every possible water quality parameter 
that should be included in each NPDES permit, is clearly not in 
line with this "priority.'' 

DEQ Has Not Presented Adequate Justification 
For the Rule Change, Nor Has the Agency 

Presented an Adequate Statement of Fiscal Impact. 

Under ORS 183.335(1)(0) an agency must provide ''a 
statement of fiscal impact identifying state agencies, units of 

4For example, DEQ's Strategic Plan states the quality of 
the environment as Oregon's "most.valuable asset." 
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local government and the public which may be economically 
affected by the adoption, amendment or repeal of the rule and 
an estimate of that economic impact on state agencies, units of 
local government and the public" when it implements a rule 
change. The ''Fiscal and Economic Impacts'' section in the 
May 22, 1991 memorandum provided by DEQ does not adequately 
identify the affected entities. It also does not identify the 
increased costs to the citizens of this state of further 
pollution of the water and the attendant clean-up costs that 
will go with that pollution. Nor does it give an estimate of 
the economic impact on DEQ itself. 

By shifting the burden (which includes analyzing, 
identifying, and listing every potential pollutant or parameter 
that each NPDES permit must cover) from the polluter on to,DEQ, 
the rule change will clearly affect DEQ operations costs. If 
the agency fulfills its responsibility to the public and 
ensures that each permit covers all possible contaminants, the 
time spent issuing NPDES permits will increase dramatically, 
and the fiscal impact upon DEQ will increase accordingly. DEQ 
must provide a meaningful statement of fiscal and economic 
impact for the proposed NPDES permit change. To date, this 
rule making does not include that information. 

Instead, the statement in the notice of rule making 
superficially predicts an "indirect positive impact" of the 
rule change upon four categories (municipalities, small 
businesses, large businesses, and other state agencies). This 
is so broad and ambiguous that is provides no meaningful way to 
assess the actual impact of the rule change on real-life 
economics. 

DEQ Has Not Provided an Adequate 
Statement of Need for the Rule 

Under ORS 183.335(1)(8) an agency must also give a 
"statement of need for the rule and a statement of how the rule 
is intended to meet the need." The ''Need for the Rule'' section 
of the May 22, 1991 DEQ memorandum is not only inadequate, it 
could more accurately be characterized as pathetic. The 
statement provided addresses why DEQ can change the rule, but 
remains silent on why DEQ needs to change the rule. As the 
speaker from the city of Medford noted, only if there is a 
demonstrated need for a rule should the agency propose changing 
the current regulatory structure. 
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It is apparent from the documents reviewed by NEDC and The 
Sierra Club that the NPDES permit change proposal gas prompted 
by a settlement agreement with several permittees. However, 
the statement of need for the rule is silent on this issue. 
The ''Need for the Rule" section in DEQ's memorandum is not only 
superficial, but disingenuous. To comply with the statutory 
requirements, DEQ must re-notice this matter with an accurate 
and complete statement, which at the very least offers a 
realistic, detailed explanation of the need for the rule. 

NEDC's Public Record Act Request 
Did Not Receive an Accurate Response 

On June 10, 1992, NEDC filed a Public Records Act request 
with DEQ for ''all documents which discuss or in any way reflect 
the reason(s) or discussions on why DEQ has chosen to adopt the 
'permit as a shield' NPDES permit language." It appears from 
the interoffice memoranda included in DEQ's response that the 
proposed rule change is a condition of or a result of a 
settlement agreement between DEQ and several permittees engaged 
in permit appeals. (See, footnote# 5). 

However, NEDC was not provided with a copy of this 
settlement agreement or any specific information concerning it. 
Such an agreement, which apparently has prompted DEQ to propose 
abandoning not only the existing standard in favor of the less 
stringent federal standard, but also shouldering the additional 
burden of outlining all relevant pollutants in any permit, is 
clearly a document which "reflects the reasons why DEQ has 
chosen to adopt the 'permit as a shield' NPDES permit 
language.'' That this document was not provided or even 
identified in response to NEDC's Public Records Act request 
raises ser~ous concerns about DEQ's motives and methods of 
operation. 

Inadequate Public Comment Opportunity 

Finally, the public comment opportunity provided was 
inadequate. The language proposed for inclusion in permits was 
not provided to the public. When questioned on this issue the 
rule making hearings officer indicated that the public would 
have a chance to comment on this language as each permit was 
proposed. This approach ignores reality. 

5see, Memorandum from Barbara Burton to Lydia Taylor, 
10/14/91, attached. 

6NEDC is currently considering whether to a separate legal 
action based on DEQ's apparent violation of the Public Records 
Act. 



Joseph Edney 
Page 7 
July 1, 1992 

Once standardized permit language is chosen by the agency, 
there is no way that that language will be altered on a permit 
by permit basis. To suggest otherwise is ludicrous. The 
agency has violated the notice requirements of the APA by 
failing to make the standardized permit language available for 
public comment. , 

For the foregoing reasons, NEDC and the Oregon Chapter of 
The Sierra Club express their shock, dismay, and outrage at the 
proposal to include "permit as a shield" language in state
issued NPDES permits. NEDC and The Sierra Club urge DEQ and 
EQC not to abandon Oregon's historical approach; not to abandon 
a substantive, water quality based approach because of 
procedural concerns of polluter/permittees; and not ~o abandon 
the agency's trust duties to the citizens of Oregon. 

KGA:pm 

cc: Frenkel, The Sierra Club 
Paul/Ames, NEDC 

Sincerely, 

Karl G. Anuta 

7rf DEQ does implement the proposed change, NEDC insists 
that DEQ concurrently expand monitoring using Whole Effluent 
Toxicity (WET) testing. Currently, the DEQ WET Guidance (2/91) 
requires WET testing for sources greater than 1 MGD discharge 
at times "deemed necessary" by DEQ. WET testing provides a 
minimum safeguard to the environment, beyond numeric parameter
specific water quality standards, by measuring the actual 
toxicity of a discharge. If the permit as a shield language is 
adopted then each permit (regardless of the size of the source) 
must also include a requirement for WET testing on a quarterly 
basis, with mandatory immediate reopening and revision if 
toxicity is shown. This is the only way that compliance with 
the permit will in any way rationally constitute compliance 
with the Clean water Act. NEDC and The Sierra Club were 
gratified to hear that Washington County's Unified Sewage 
Agency supports this type of increased WET testing. 



STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY INTEROFFICE MEMORANDUM 

DATE: October 14, 1991 

TO: Lydia Taylor, Kent Ashbaker, Van Kollias 

FROM: Barbara Burton~ 

SUBJECT: Friday, October 18 Meeting on "Permit as a Shield" 

The seven municipal permits appealed all cited our failure to 
include language making the permit a shield. We may wish to 
allow this new language, in an effort to settle the permit 
appeals. The above meeting, at 2:00 in Lydia's office, is to 
discuss the issue. 

our NPDES permits now include the following language: 

"This permit does not relieve the permittee from responsibility 
for compliance with any other applicable federal, state, or 
local law, rule, standard, ordinance, order judgement, or 
decree." 

The language requested by the permittees is: 

"Compliance with the terms of this permit shall be deemed 
compliance with Oregon and Federal water pollution control laws 
and regulations except for standards imposed under section 307 
of the Clean Water Act for toxic pollutants injurious to human 
health." 

The "permit 
law, and we 
is a letter 
this issue. 

as a shield" concept is permitted under federal 
can include it or not at our discretion. Attached 
from me to the AG's asking a number of questions on 
Also attached is Larry Edelman•s response. 

As I understand it, there are two concerns: 

1. If rules are added or changed during the term of the 
permit, the permittee should not be required to know about 
and to comply with these new rules (with a few exceptions) 
unless the permit is modified. 

2. The permittees should be able to rely on their permits as 
containing all water quality related requirements, and not 
have to be familiar with any other WQ rules. 

This first issue is addressed with proposed language in the new 
general conditions (also attached). 
cc: Larry Edelman, AG 
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September 3, 1991 

Larry Edelman, Assistant Attorney General 
Oregon Department of Justice 
1515 5th Street, SW 
Portland, Oregon 97201 

Re: Request for Advice "Permit As a Shield" 

Dear Mr. Edelman: 

Gregor 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

An issue that came up late in the NPDES permit issuing process 
in June of this year was the concept of using the NPDES permit 
as a shield. The original request from several permittees was 
to include language in the permit that provided a blanket 
shield, that is compliance with the permit constituted 
compliance with all environmental laws, whether federal, state, 
or local. The second request was modified to language in the 
permit that "Compliance with the permit constitutes compliance 
with the Clean Water Act". The Department denied both types of 
requests, and issued the permits with the existing language. 
This issue is one of many included in the seven permit appeals. 

The existing standard language in all Oregon NPDES permits now 
states just the opposite: 

"This permit does not relieve the permittee from responsibility 
for compliance with any other applicable federal, state, or 
local law, rule, standard, ordinance, order, judgement, or 
decree." 

It is my understanding that the Clean Water Act does allow the 
"permit as a shield" concept. The Department is further 
considering this issue, but prior to changing the existing 
language we would appreciate.any information or insights you 
might offer in the following areas: 

1. Are the NPDES permits Oregon now issues complete enough 
that all possible relevant sections of the Clean Water Act 
are included in the permit? 

~ii·, 
~~!/! 
~ 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 
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TO: 
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DEPARTMENT OF JUSTICE 
PORTLAND OFACE 

1515 SW 5th Avenue 

Suite 410 

Portland, Oregon 97201 

Telephone: (503) 229-5725 

FAX: (503) 229-5120 

MEMORANDUM 

September 26, 1991 

Barbara Burton 
Department of Environment:al Quality 

Larry Edelman ;f[. 
Assistant Attorney General 

..., ___ .. _ 
c' ... 

l - ._, 

SUBJECT: Request for Advice on Permit as a Shield 

JACK L. LA:\DAL 
DEPCn .ATIOR:-.;Ey CE;-..:ERA.l 

You have indicated that an issue came up late in the NPDES 
municipal permit issuing process in June regarding the concept 
of including the federal NPDES •permit as a shield" language in 
DEQ issued discharge permits. The original request came from 
several permittees and asked specifically that DEQ include 
language in the permit to provide a blanket.shield stating 
that, in essence, compliance with the permit constitutes 
compliance with all environmental laws whether federal, state 
or local. Later that request was modified to request language 
in the permit that compliance with the permit would constitute 
compliance with the Clean Water Act. 

DEQ denied both requests and issued municipal permits with 
the existing language. You question whether the NPDES permits 
Oregon now issues are complete enough that all possible 
relevant sections of the Clean Water Act are included in the 
permit, and what the relative advantages or disadvantages of 
including the permit as a shield language might be. 

DISCUSSION 

The permit as a shield concept derives from section 402(k) 
of the federal Clean Water Act. That statutory provision is 
implemented through 40 CFR 122.5 which provides that except for 
any toxic effluent standards and prohibitions imposed under 
section 307 of the Clean Water Act, and standards for sewage 
sludge use or disposal under 405(d) of the Clean Water Act, 
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compliance with a permit during its term constitutes compliance 
for purposes of enforcement with sections 301, 302, 306, 307, 
318, 403, and 405(a) through (b) of the Clean Water Act. 

To understand the purpose and concept of the permit as a 
shield language, it is helpful to examine the preamble 
discussion to what was originally 40 CFR 122.13 as set forth in 
the May 19, 1980 Federal Register Vol. 45 p. 33311. 

The preamble states that the shield provision is one of 
the central features of EPA's attempt to provide permittees 
with maximum certainty during the fixed terms of their 
permits. The shield provision "gives a permittee the security 
of knowing that if it complies with its permit it will not be 
enforced against for violating some requirement of the relevant 
federal statute,• in this case the Clean water Act, which was 
not a requirement of the permit. The preamble notes that this 
shield provision does not pertain to emergency sections of the 
Clean water Act. 

In the preamble language EPA notes that one of the most 
useful purposes of issuing a permit is to proscribe with 
specificity the requirements that a facility will have to meet, 
both so that the facility can plan and operate with knowledge 
of what rules apply and so that the permitting authority can 
redirect its standard setting efforts elsewhere. The preamble 
notes that EPA and states are likely to make much better use of 
their resources if they restrict examination of permits between. 
issuance and renewal to monitoring compliance and taking 
enforcement action where necessary. 

Through the permit as a shield language therefore, EPA 
stated that it was announcing a principle by which it would 
bind itself that it would not take enforcement action against 
any person who has received a final permit except for 
noncompliance with the conditions of that permit. The shield 
provision applies to enforcement actions by EPA or an approved 
state as well as to enforcement through citizen suits. EPA 
noted in the preamble that the shield provision of the Clean 
water Act does not apply to section 307 toxic effluent 
standards or prohibitions and it does not preclude EPA or the 
states from invoking their reporting and information gathering 
authority which, by statute, operate independently of the 
permit document. The preamble states that the shield provision 
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places the burden on permit writers rather than permittees to 
search through the applicable regulations and correctly apply 
them to the permittee through its permit. This means that a 
permittee may rely on its EPA issued permit document to know 
the extent of its enforceable duties under the relevant statute 
or on its state issued document to the extent the state program 
has not adopted a more stringent approach to enforcement. 

The shield protection does not preclude a permit from 
being modified, revoked or reissued or terminated during its 
term for appropriate cause as provided under either federal or 
state regulations. The preamble language notes that if the 
permit writer makes a mistake and does not include a 
requirement of the appropriate statute in the permit document, 
the permittee will neither be enforced against nor have its 
permit modified or revoked and reissued as a result unless 
there is an imminent danger to human health or the 
environment. Finally, the preamble language notes that the 
permit as a shield language is not designed to infringe on 
state or local law or regulations or to preempt any duty to 
obtain state or local assent required by law. 

ANALYSIS 

As I view the permit as a shield language, it is of 
relatively minor significance. It does afford some protection 
for the permittee in that the permittee, if it is complying 
with the terms and conditions of its permit, can be assured 
that there are no other applicable regulations or statutory 
provisions under the Clean water Act, or, in a state that 
adopts the shield language, under the state act that might 
per·tain. It, however, does not assure the permit tee that its 
permit will not be reopened in the event of promulgation of a 
toxic effluent standard or prohibition or that its permit will 
not be unilaterally modified in the event of a new statutory 
provision applicable to the particular permittee, The permit 
as a shield language clearly could not protect a permittee in 
the event that the Legislature passed a particular statutory 
provision making it directly applicable to all permittees 
regardless of their outstanding permits. However, the permit )~ 
does apparently shield the perrnittee from regulatory changes 
(other than promulgation of toxic standards) during the term of 
the permit under federal law. 
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It appears to me that if the Department is inclined to 
adopt permit as a shield language it should do so by rule and, 
in doing so, it should assure that all general conditions 
applicable to NPDES permits issued by DEQ are specified in the 
rules clearly so that they can be applied by the permit writer 
in each NPDES permit. If the general conditions are so 
specified, then the permit writer need only be concerned with 
assuring that those are routinely incorporated in each 
individual permit and that the specific provisions relative to 
each unique individual permit are then carefully analyzed for 
compliance with all applicable statutory and regulatory 
requirements. 

If DEQ is inclined to adopt the permit as a shield 
concept, I would recommend that we carefully match up the 
general conditions language that we include in state-issued 
NPDES permits, with the federal general conditions applicable 
to all permits language in 40 CFR part 122. This would assure 
that we are consistent with the mandatory requirem~nts of the 
federal regulations, and that we are not currently overlooking 
any key regulatory requirements set forth in federal 
regulations. 

I would be happy to go through these with you and to make 
a comparison between the existing state-issued permits and a 
representative federally issued permit from Region 10 to 
compare the conditions included and structure of the respective 
permits. This would probably be a beneficial exercise quite 
apart from the issue of permit as a shield. 

As a final thought, you might also wish to consider a 
hybrid permit as a shield concept. For example, DEQ 
regulations could adopt the permit as a shield language, but 
specify that a permit would not shield a permittee from changes 
in regulations or standards where the Commission expressly 
specifies that such changes are to apply to existing permits by 
a specified time. This might prevent, for example, delays in 
implementing new water quality standards or load allocations 
adopted by the commission. 

dld 0462N 



7. Property Rights 

The issuance of this permit does not·convey any 
property rights of any sort, or any exclusive 
privilegefar-ner-dees-ilo-a~theriae-any-inj~:ry-loe 
privaloe -prepert;y-er·-any-invasien-ef -pe:ESeRSl -liighlos; 
ner-aRy-vielaloien-ef -fedelial; -sloaloe -eli -laeal -laws -er 
liegulaUeRS j • 

8. Permit Reterence11 

Except for !;!{fluent standards or prohibitions 
establ1:rhed 1wder Section 307{a) of the Clean Water 
Act for toxic pollutants and standards for sewage 
dudge use or diswsal estsbllshed under Section 
405(dl of tho CloBD &'Pter Act, all rules and st;atute11 
referred to in this PoQlllt arg those In effect on the 
dgtg this pennlt ls iusued, 

MW\WH43\WH4325A (June 13, 1991) 

NOTE: 

The first part of the sentence, "the issuance_ of· 
this permit does not convey any property rights of 
any sort, or any exclusive privileges,• is a dire'c .. 
quote from 40 CFR, part 122.4l(g) and is required 
to be in the permit. ·The remaining part of the 
sentence comes from 40 CFR, part 12Z.5(c). Part 
122.S(c) is a rule intended to apply to NPDES 
permits, but does not specify that its language be 
included in the permit as a condition. The 
Department believes that it is redundant to have a 
requirement in both rule and in the permit and, as 
the· federal rules do not mandate that it be 
specifically stated in the permit, it should be 
deleted from the General Conditions. 

This is added to clarify that, if a rule or 
statute referred to in the permit is amended durin 
the term of the permit, the original rule or 
statute applies.. As necessary, the Department wil 
modify permits to include amended rules or 
statutes. The sections of the Clean Water Act 
referred to for toxics and sludg~ are exceptions. 
By law, permittees are required to comply with the 
most recent standards without permit modification 
being required, 

Changes proposed January 18, 1991 are indicated as deleted material in fhraekeiosj and new material 
lined. Changes proposed May 20, 1991 are indicated in italics wherever possible with deleted 
fbl!aekelos] and new material underlined. 

~~~ .......... ~~~~~ ............. ~~~ ... ~~~~~~~~~..... , 
..... .._ ... <lf'~~ ... ~·-~··'lo1 .. ~·r1';,.."'~•t ,.. 1 •••••"·~~r· 
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Dear· Hs .· 'raylor:. 

Thank you for the opportunity to comment on .the three 
rule modifications .currently being proposed by the· 

·Department. The City .has requested a reconsideration ... 
of the rules under review and we are appreciative that 
the Department has. responded. 

Overall, ·the City ·supports the rule changes being 
proposed. However ·.we do have specific comments. on · . 
. each of the proposed :rules. ·Those comments ·follow .. · 

MASS .LIMITS: . 
,;, 

The City believes that, if.mass load limits are.used 
in technology. based pe:i::mits, for whatev.er reason, the 
_formula. governing th.eir use .should consider both dry 
and wet weather conditions. We commend· the Department 
.for.proposing winter.mass load limits which take into 
account the difference in assimilation capaci.ty ·of the· 

· .. receiving ·streams in the· wet·. winter months of the 
year. 

Although tfie'mass limits allowed by.the proposed.rule 
are higher. than those allowed by existing practice,.•_we 

' .believe·. that water quality will. not .. be. adversely 
· impacted· by implementing ·.the proposed .·rule. . . The . 
higher. ·flows-. of the· receiving· stream,.· 1ower: water· 
temperatures,·. and· higher background· dissolved O}>.ygen 

: concentrations common to winter river conditions all 
.'combine.to more than off-'-set a slight increase in the 
·numeric .discharge mass load .limit .. · 

Although· we support. the proposed·. rule change in that 
. it recognizes that pollutant. loads have less .impact 
during high·. flow conditions, . we recommend.· that DEQ . 

·continue to pursue mass limits based on comprehensive· 
basin planning, understanding of the impacts from 
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discharges, .and prioritizing pollutant' cont;.roi ].Joint '-source 
strategies. . ··,. " . ·.~· 

'Secti()~ 12'0 (g) (G) states that~ p~rmitt~e receiving higher ma~s , , 
load limits- under this proposed rule· must develop a program for .. 
identifying and eliminating inflow.: The City questions the 

· mandatory implementation of· inflow control for. all agencies 
receiving higher mass load. limits. 

We recommend that inflow control programs be implemented· only , · 
after an.· evaiuation of overall municipal· impacts on:.instream 
water quality demonstrates the need for.such a program. This 
evaluation wouhl incluae cons:Lderation of receiving :•water 
characteristics, pollutant loads in urban stormwater, and the 
need for pollutant load reduction · at the PO'IW. If this 
evaluation demonstrates · that ·inflow reduction ·would ·be 
_effective' in improving water quality then inflow reduction 
should be required. · 

We .. request clarification on Section 120 (9) (a) (C). The term 
"hydraulic capacity" could mean the maximum constructed 
capacity or the flow at which adequate treatment can ... be· .. 
achieved. We recommend that the term "hydraulic capacity" be 
more clearly defined. 

. ._ BACTERIA. STANDARD: 

The City has been very concerned ~bout the implementatio~ of 
the enterococci standard. There is considerable conflicting 
information _in the scientific community regarding its 
applicability as an-indicator organism. Data collected· at: a 
number of municipalities.in the state has caused us to 
question the practical application and attainability of_ this 
standard and whether attainment of the standard affords · 
bett·er public:. hee.lth prcteCti:on.... ~~e.· v1elcome the 

-reinstatement of the fecal coliform bacteria.standards until 
July, 1995, to allow for furtJ:i-er investigation of the 

· · .. applicability _of. the. enterococci 'standard,. 

The.·city, along with other environmental quality agencies 
belonging to the Association of Clean Water Agencies; .is 
interested in organizing and participating .in a technical 
committee to further review the enterococci bacteria and the 

·disinfection challenges posed by the. use of enterococci as. an · 
indicator organism. We recommend that· the Department 
participate.in this effort. The City is also willing to 
participate in data collection over the next three years to 
allow a better understanding of the impacts of the new 
standard on treatment plant facilities and operations. 

....... · 

·•· .. 
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· . . PERMIT AS A SHIELD: 
- -';· .-

,,_ .. 
' ' 

- ·~· .· ·Tne.-._~·city. has_·-_be·en ·cancerned.-,that_ 'the protecti~~: ·af .. fe·~e-a:·--td- ~--, 
.local jurisdictions permitted directly by .EPA under section ·• 
402 (k) of the Clean Water Act might not apply to' local' .• ' • 

·jurisdictions· being permitted .bY a state with primacy ... · . -
Although the proposed language.does not provide.protection to· 
the extent adoption of the 402 (k) language would, it :is · · 

·. explicit arid will inform. the permit holders of new conditions· 
'with which. they must comply. ' 

··.•..;.. 

The permit as a: shield provisior1 would pr·o.vide~ Permitt_ees 
· ... with appropriate· compliance certainty. . The Department should 

'stand. behind the 'permits it issues arid permit tees should be 
able to rely.ontheir permit requirements. Some cornmenters 
may argue that DEQ does not have; .the resources necessacy-to 
issue comprehensive.permits containing .all compliance· 
requirements;. ·If this is ·so, DEQ should not be issuing NPDES 
permits at all. This rule is necessary to eliminate . .. 
guesswork and uncertainty for permittees regarding compliance 

·with applicable.laws. The City strongly supports the 
.proposed rule with.the following comments'. 

Many, if not. all, NPDES permits issued by DEQ contain the 
following provision in. Schedule A:' · · 

Notwithstanding the effluent limitation~ 
established by thispermit,·rio wastes shall. be 

. discharged and rio activities shall be conducted 
·which v·iolate Water Quality Standards as adopted in.· · 
OAR 340-41-xxx except in the defined mixing.zones.· 

'. :· ·. -

·The Departme;.;t has consistently·. stated that this paragraph is 
intended to .address discharges· of pollutants not ·addressed by 
tbe. :_:Jerrr.i't.. ·_Yet' an in·terpreta.i.:io11 Of that paragraph can ··be 
argued to apply to parameters thac have been assigned 
effluent limitations.which were calculated to meet Water 
Quality Standards. . Such an interpretation is .inconsistent 

·with the concept of. a permit as· a shield.. Section 402 (k) of· 
the Clean Water Act is intended·to provide permittees with. 
certainty -- if they operate their facilities in accordance 
with the requirements of their permits, they are deemed to be· 

·in compliance with the Act ·.and applicable State statutes and · 
rules, with enumerated exceptions. EPA-issued permits, in 
fact·, cannot be unilaterally modified during the· term of the. 
permit.· · · 

·The rule proposed by the Department provides for. unilateral · 
permit.modification by DEQ, so that, if necessary, the 
Department can incorporate into existing NPDES permits new or 

-· -~. : 
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.. - . . . -'. - ~ ·. -

. ·.· ri:vised Water Quality ·standard~· of other i::e~iremerit~ , if .they. ./ 
are promulgated. during the terin 'of a permit. · Ra.ther than .. 

.<creating· ari.·arnbiguity in NPDES .permits .. by :including~·a "perrriit·· 
. ,. :as a".Shield" provision where: th,ecpotentially conf.licting . . .. 

. " [n]otwithstanding the effluent limitations established by., 
this.'permit ... "provision.is also contained in the permit; 

··we suggest the following language as a substitute for that 
. paragraph in. order to' eliminate the. conflict. and better .. 

express. the· intent. of· the Department: : · · · 
. . -~ . . ~ .· ·. -- . ·-·; - . -. . " ' - . 

· .·· E:x~ept in confornuty with the effluent. limitations 
· ·established by. this permit, no wastes·. that 'ar.e: not: · · 
·.authorized 'by· this permit. shall be· discharged· and 

.. no activities that are not .authorized by. this 
permit· shall be· conducted which violates· Water 
Quality Standards as adopted inOAR-41-xxx except 
in· the defined mixing zones. 

In a:0:y case,. even without the "pe~it·as a shield" provision, 
we urge you to· revise the "[n]otwithstanding the effluent 
limitations established by this permit"· language to more.· 

. clearly: and ·accurately express. the intent· of the Department. 

In surnrnaiy, the City supports the threeprciposed rules.and, 
:with our recommendations .and requests for clarification . 
noted,· ·urges adoption by the.EQC. As.always,- we look 

··.forward to. working .with you• your staff and the EQC to.: 
protect.the· water quality. of our State. · 

.· sl!i~erely, ·. : 

· .. ~{!dfu_-. 
: '. Cathryn Collis· · · . ~ 

_Inte:r:·go"' .. rerlli-nE:nta.l ~rogra.Tfls · J.v!anager 

.· .:: , >-. 

.. · -.. 

. , .. · 

·.;: 

,·,_ 

.,.: 
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SPIRG 
The Oregon State Public Interest Research Grou 

Portland, Oregon 97214 

Comments of Quincy Sugarman 
Oregon State Public Interest Research Group 

in opposition to 
the proposed inclusion of "permit as a shield" language 

in state-issued water quality permits 
June 30, 1992 

Thank you for the opportunity to comment. My name is Quincy 
Sugarman, and I am an environmental advocate for the Oregon State 
Public Interest Research Group. OSPIRG is a statewide consumer and 
environmental research and advocacy organization with 35,000 
members. OSPIRG opposes the proposed "permit as a shield" 
requirement. 

Do Not Lower Oregon Standards 
While the federal Water Pollution Control Act (the Clean Water Act) 
allows language in permits to protect permittees from violations of 
water quality rules or regulations not included in the permit, it 
does not require this language to be inserted in permits. Existing 
standard language in Department of Environmental Quality (DEQ)
issued water quality permits clearly states that a "permit does not 
relieve the permittee from responsibility for compliance with any 
other applicable federal, state, or local law, rule, standard, 
ordinance, order, judgment or decree." 

Oregon developed this language to protect Oregon's water quality. 
States have the authority to be more stringent than the federal 
government in protecting the environment. Through the existing 
provisions, the state puts the burden on the potential polluter to 
be aware of environmental regulations that could be violated. 
Polluters should be accountable for all the consequences of 
pollution, including being aware of all relevant laws. 

"Permit as a Shield" Does _Not Improve or Protect Environmental 
Quality 
Oregon's existing language requires potential polluters to be aware 
of all possible standards, rules or laws regarding pollution 
prevention and management. It requires the users and emitters of 
toxic chemicals to be responsible for the consequences of that use. 
Oregon has a high quality environment. Any deviation from the 
current policy on permits not being shields would undermine the 
ability the state to preserve and protect its air, water and land 
quality. 

Burdens Should be on Polluters -- Not State Agency 
While the DEQ may desire to be responsive to the needs of the 
regulated community, it is important ·to put this goal in 



perspective with the DEQ's mission. The agency's responsibility is 
protection of environment and public health and welfare. The 
additional burden of requiring the agency to list all relevant 
water quality standards should not be on the agency. The 
additional work and evaluation necessary should be on the 
permittees. These permittees are the potential polluters and 
should bear the full costs of that possibility. 

Because the proposed addition of "permit as a shield" language take 
a step away from the DEQ's role of protecting public health and the 
environment, we oppose this proposal. 



•SORENSON LAW• P02 

Sorenson aw Office 

C. PelQf Sorwson &. Anoci1tes Lane Building. Suiu: 303 
' P.O. Bo• 10836 

EuseM. OR. 9/440 
.:ruly 1, HHl2 I 4:45 p.m. via FAX (503)683-1378 

Oregon Department of Environmenta Quality 
Water quality Division (South) 
811 SW 6th Avenue 
Portland, OR 97204 

Re: Proposed "Permit As A Shield' Amendment 

Dear Mr- or Ms-: 

We, the undersigned, are adama tly opposed to the proposed 
amendment to the Water Quality P rmit rules that would inc::ludc 
"permit as a shield" language i State-issued NPDES and Wk'CF 
permits. This change would be ba public policy, detrimental to 
both the people and the environme t at the State of Oregon. 

"Permit as a shield" language is m rely "allowed, 11 not mandated, by 
i:he Federal Water Pollution Contra Act, We urge you tu relaln lhto 
existing language that makes cle that permits do not act as a 
shield. This attords the great~ t measure of protectJon Co our 
already-overburdened natural reso rces. To do otherwise would be 
tu "1.llow "' pex-m~ttee ta violate ith impunity any watex- quality 
limit, standard, or requirement that was not included in its 
permit. such reliance on the assu ption that an all-encompassing, 
airtight permit, incorporating y and all relevant rules and 
re$Ulations, will in all ins tan es be drafted and issued is 
grievously misplaced. A permit h lder should be responsible for 
not merely referring to the permi alone for guidance, but should 
be cognizant of all other protect've measures which may apply to 
the facility. To require any le s would pose gr~at risk to the 
receiving waters or the State, and ould be a s1gnificmn: weakening 
of our ci,irrent ;appro:ach, such acl<;sJ.idlng shoi,ild l;le rejecced 
outright. 

The Department can otter no guaran ee or reasonable assurance that 
all x-elevant water quality rules w 11 be lnclud.,,d in "'ac::h and evex-y 
permit. The supposed "inc re as d emphasis on entorcemen t of 
permits" is no justification f r this proposed weakening of 
existing rules. We question whet er there is in reality any such 
"increased emphasis." rt there s, it seems to have manifested 
itself only in an abundance ot c nsent Agreements and SFOs that 
merely ratify the continuing viola ion of a permit or standard for 
years on end, with no financial pe alties involved. Even in those 
rare cases where penalties have be n enforced, it is our experience 
that they are woefully minuscule n relation ta the magnitude o! 
the harm inflicted and in compar1 on to those ot other staCes. 
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Similarly, the "increased pate Ual for l<lwsuits for NPDES permit 
holders" can .in no way miti9'a c or jucstify the a1ner1dnlel"it. s·ui..::l1 
lttw~ults are in f<lct few and a not undertaken trivolously. Most 
importantly, as anyone tamilia with the law and procedure is fully 
aware, ll l:; v«ry difficult or plaintiffs to prevail on these 
sults. We fail to seed the ne·d to further hinder the entorcement 
of our already much-tlouted en ironmental laws. 

The current language is fair, 
should !:!£! "relieve the p 
compliance with any other appl 
.r·ult: 1 :st:i!lr1dard, ardiI1ance, ord 
th.is rule would gut an impor 
Oregonians rely, and furthe 
environment they rightfully tr 

Very truly yours, 

~f?JA~, 
Carl F. Mef{[1~, Jr. 
Attorney at Law 

C. Peter Sorenson 
Attorney ;;.t Law 

, .. / .. /J~ 
0~L. 

William c. Carpen / r. 
Attorney at Law 

appropriate and 3ensible: a permit 
rmittcc from responsibility for 
cable federal, state, or local law, 
r, judgment;, or decree." To change 
an1; pro1;ect i ve measure upon which 

imperil the priceless natural 
a~ure. 

P03 
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ALLEN L, JOHNSON 
BILL KLOOS 

Mr. Lucas 

LAW OFFICES OF 

JOHNSON & KLOOS 

767 WILLAMETTE STREET, SUITE 203 
EUGENE, OREGON 97401-2954 

July 1, 1992 

D artment of Environmental Quality 
ater Quality Division 

811 SW 6th Avenue 
Portland, OR 97204 

Dear Mr. Lucas: 

AREA CODE 503 
TELEPHONE 687-1004 

FAX 687-1021 

These comments are submitted on behalf of our clients, the Lower McKenzie 
. Water Quality Project. Our clients are area residents participating in the renewal of an 

NPDES permit held by the Weyerhauser Paper Company paper mill in Springfield, 
Oregon. We believe that adoption of the proposed rule may affect our clients, as well as 
have a significant impact on the protection of the State's waters in general. 

Comments to the Proposed Rule 

We oppose the proposed rule that purports to make National Pollutant Discharge 
Elimination System (NPDES) permits issued by the State of Oregon a "shield" that will 
protect polluters "from violations of water quality rules or regulations not included in the 

·permit." 

The proposed rule is unnecessary. It will turn the discharge of pollutants into the 
waters of the State into a right, rather than a privilege granted to those who demonstrate 
that they are polluting as little as they can, without harm to human health and the 
environment, and in compliance with all relevant law. 

The proposed rule will place a costly administrative burden on the State in issuing 
permits. 

We believe that the proposed rule cannot shield a polluter from enforcement action 
for discharging a pollutant not listed in the permit. However, a contrary interpretation· 
of the rule is possible. We request that the EQC make clear its interpretation of the 
rule in regard to whether it would shield a polluter from enforcement action for 
discharging a pollutant not listed in the permit. If so, the proposed rule will gravely 
hamper State and citizen enforcement actions intended to stop harmful discharges of 
pollutants should the State issue a permit that fails to cover a pollutant. Even if not so, 
the proposed rule will gravely hamper enforcement actions indented to stop harmful 
discharges of pollutants should the the State issue a permit that inadequately covers a 

pollutant. lo) ~ © rn 0 w ffi r~ 

U1) JUL I 0 1992 tlli 
WA1ER QUAL\1Y DIVISION 

D_E~IRONMEN1AL QU~ll1Y 
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1. The State of Oregon need not make NPDES permits it issues a shield that will 
protect polluters from violations of water quality rules or regulations not included in the 
permit. Section 510 of the Clean Water Act makes it clear that "any State" is free to 
"adopt or enforce any standard or limitation respecting discharges of pollutants" that are 
more stringent than those contained in federal law. 

2. Adopting the "permit as a shield" rule will tnrn the discharge of pollutants into the 
waters of the State of Oregon into a right, rather than a privilege. Discharging 
pollutants into waters of the State is a serious matter. These waters contain fragile 
ecosystems. Public health and the State's economy largely depend on maintaining the 
integrity of our State's waters. For these reasons, anyone requesting permission to 
discharge pollutants into our State's waterways must prove that they will discharge as 
little pollution as possible and do so without harm to public health and the environment. 

Furthermore, polluters must also prove that their discharge of pollutants complies 
with all relevant law. Under this scheme, the discharge of pollutants is a privilege that 
must be earned. Adopting the "permit as shield" rule will shift this burden of proof and 
require DEQ to insure that the polluter is discharging as little as possible, without harm 
to human health and the environment, and in compliance with all relevant law. Under 
the proposed rule, the discharge of pollutants will become a right subject only to the 
State's limited ability to discover what the polluter must do to minimize pollution 
discharges, avoid any harm to human health and the environment, and comply with all 
relevant law. 

3. The proposed rule will greatly increase the cost of issuing permits. Because DEQ 
will be forced to issue perfect NPDES permits, and the burden will no longer be on the 
polluter to insure that permits are adequate, DEQ will have to devote substantially more 
resources to issuing permits. DEQ states that under the proposed rule it would need to 
"make the extra effort to insure that all relevant water quality rules be included in the 
permit." 

4. The proposed rule needs to be clarified as to whether it would shield a polluter 
from enforcement action for discharging a pollutant not listed in the permit. We believe 
that it could not because section 402(k) of the Clean Water Act, which the proposed rule 
purports to adopt as Oregon law, does not. However, a contrary interpretation of the 
rule is possible. The Commission should make its interpretation of the proposed rule 
explicit. 

5. If the proposed rule would shield a polluter from enforcement action for 
discharging a pollutant not listed in the permit, the proposed rule will severely hamper 
the State's and the public's ability to take actions to stop the discharge of harmful 
pollutants not covered by a permit. Under the proposed rule, if DEQ does not issue a 
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permit that covers every conceivable pollutant, which it must, the State and its citizens 
will be left with no efficient mechanism to stop the discharge of a pollutant that was left 
out of the permit. Citizen's suits and State enforcement under the Clean Water Act 
would be barred because compliance with the incomplete permit would be compliance 
with all provisions of the Clean Water Act. This may be so even if a polluter's actions 
were the cause of the incomplete permit. The only procedure that may remain to 
remedy the incomplete permit and stop harmful discharges would be costly and time
consuming administrative proceedings to modify, revoke, or terminate the permit. 

6. Even if the proposed rule would not shield a polluter from enforcement action for 
discharging a pollutant not listed in the permit, the proposed rule would still seriously 
hamper the State's and the public's ability to quickly take actions to stop the discharge of 
harmful pollutants inadequately covered a NPDES permit. Under the proposed rule, if 
DEQ does not issue a permit that applies all relevant law and includes the lowest limit 
for a pollutant required by all relevant law, which it must, the State and its citizens will 
be left with no efficient mechanism to stop the discharge of a pollutant that was 
inadequately covered by the permit. This would be so even if the polluter's actions were 
the cause of the inadequate permit. 

We request time to present these objections to the proposed rule at the July 23 
meeting of the Commission . 

. /~·· 1 erely, __,/ 

/ ~~ 
. / · I Kloos· Mark Chernaik 

Cc.\ 
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WilliamW. Wessinger, Chair 
Environmental Quality Comnission 
811 S .W. 6th Avenue 
Portland, OR 97204 

Dear Chair Wessinger and Comnission Members; 

Thank you for the opportunity to address the 
Comnission. As a representative of the Oregon 
Association of Clean Water Agencies, I am here today 
to support the proposed rule changes and to provide 
s ome t e ch n i ca 1 i n f o rma t i on t o demons t r a t e th a t t hes e 
proposals are sound public policy. 

•I n our v i ew, mas s 1 imi t s du p 1 i ca t e the 
effect of other permit limits with no added 
water quality benefit except for water quality 
limited streams. 

•New data demonstrates that implementation of 
the enterococci bacteria standard as an end of 
the pipe limit is premature at this time and 
may have important negative environmental 
impacts. 

•Having all pertinent regulatory requirements 
in permits will in the long run improve water 
quality and is the most efficient way for State 
and local governments to operate. 

:Mass Limits 

Environmental protection is our business. I want to 
assure you that AQV'Amembers have sought changes to 
permit conditions especially with regard to mass 
limits not because we desire to increase discharges 
but rather because we view mass limits as redundant 
and unnecessary regulation. While we continue to 
disagree about the need for mass limits in municipal 
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permits, our members are willing to accept the proposed rule as a 
compromise. 

It is important that you understand why we support the proposed rule 
and believe that it will not result in any significant increase in 
pollutant loads. Municipal permits include not only mass limits 
but also concentration limits and a requirement that a minimum 
removal efficiency be achieved - usually 85 percent - on a monthly 
basis. The 85 percent removal requirement is Federally imposed. 
All of the problems that mass limits are designed to prevent - high 
peak flows due to inflow, poor operation, inadequate maintenance -
are prevented by the 85 percent removal requirement. Typical 
permits in Oregon have a 30 mg.IL permit limit for TSS and BCD 
during the winter. Influent concentrations can be 100 mg.IL or 
lower during high flow periods. To achieve 85 percent removal with 
an influent strength of 100 mg.IL, effluent quality must exceed 15 
mg.IL. This level of performance can not be achieved without 
careful operation of a well maintained system. It is possible to 
slightly exceed current daily mass limits once in a month without 
exceeding the 85 percent removal requirement. These small 
exceedances have no water quality impact. It is impossible to have 
a significant exceedance of mass limits and comply with the 85 
percent removal requirement. 

Increased pollutant discharges from existing treatment plants will 
not occur without facility expansions. All current mass load 
discharges are limited by the treatment and hydraulic capacity of 
current facilities. If either treatment capacity or hydraulic 
capacity is exceeded either a concentration limit will be violated 
or unpermitted bypasses will occur. The Department must approve any 
facility expansion. This provides another check on increased 
discharges. 

Enterococci Bacteria Standard 

ACNA members do not oppose the adoption of better indicators of 
human health impacts of discharges. We do support the proposed 
rule change to suspend the implementation of enterococci as the 
bacteria standard because we do not feel that the full 
implications of this standard are known. It appears that Oregon 
plants may have an especially resistant form of enterococci that 
requires very high concentrations of chlorine to disinfect (see 
attached charts). We have begun a cooperative research program 
among 14 agencies to understand this problem and find solutions. 
So far we have several months of sampling data from 8 treatment 
plants. We find that 31 percent of the daily tests exceed the 
current daily standard of 61 per 100 rnL and that 43 percent of 
the monthly geometric means exceed the monthly standard of 33 per 
100 rnL. Winter time compliance is even more problematic - over 
half of the monthly geometric means exceeded the standard. Some 

(lllll/3333311SKI1 03773 .1) 
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plants have experimented with substantially increased chlorine 
concentrations and find that they still can not reliably achieve 
the standard. 

The increased chlorine concentrations that will be required to 
achieve the current standard will have several environmental 
effects. In addition to the increased risk of accidental 
chlorine release, the production of dissolved solids and of 
trihalo methanes - carcinogenic compounds - will increase. 

At AONA's recent Annual Conference, EPA microbiologists were 
surprised by the difficulty we are experiencing and have agreed 
to participate in the cooperative research effort. In addition, 
we learned that EPA has a draft Disinfection Policy that will 
provide more complete guidance on the development of bacteria 
standards. Specifically, the document recomnends that standards 
be based on risk tolerance and the trade offs in risk between 
protection for swimners' health and the impacts of increased use 
of chlorine. EPA supports the application of the bacteria 
standards at the edge of the mixing zone and not at the end of 
the pipe. 

EPA has recomnended that instead of reinstating the old fecal 
standard, the Comnission adopt an E. coli standard to be applied 
at the edge of the mixing zone. AGNA has only limited data about 
the ability of plants to comply with an E.coli standard. We 
suspect that current disinfection facilities can meet an E. coli 
standard and protect public health but we would prefer to have 
adequate data before proceeding with another standard. In 
addition, more information is needed to address chlorine usage 
problems and risk tolerance before a new standard can be adopted. 

We therefore support returning to the fecal coliform standard as 
an interim measure. 

402(k) Permit Provisions 

Municipal permits issued by the Department extensively regulate 
discharges and plant operations. Therefore, adoption of the 
proposed "Effect Of A Permit" language wi 11 not shield permit tees 
from having to protect the environment. In addition, the language 
continues required compliance with 307 toxics regulations. Last, 
but not least, all major municipal permittees have either already 
conducted or will be required to conduct whole effluent toxicity 
tests to determine if an unknown pollutant is harming aquatic 
life. 

To the maximum extent possible, local governments would prefer 
the Department to continue to write permits that contain all 
significant requirements because local governments rely heavily on 
those permits for the operation of their facilities. As a 

(55555/33333/J SKJ 103773 . I) 
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practical matter, local governments can make better decisions if 
permits fully disclose regulatory requirements. The discussion 
that goes on between Department staff and a municipal permit tee 
during permit renewal is educational for both parties. Without 
full disclosure, those discussions are less likely to be complete. 
If a change in permit conditions is needed for any reason, the 
Department and the Comnission will still have the authority to 
amend a permit at any time. Local governments have accepted and 
will continue to accept new regulatory requirements that are 
needed to protect the environment. We will continue to have 
concerns about cost effectiveness and priorities as we access new 
requirements. 

AONA is thankful for the dedication and hard work displayed by 
the Department's staff on these matters. As public servants, we 
have a deep respect for this dedication even if we may have 
differences of opinion on occasion. 

Again, thank you for this opportunity to discuss these important 
matters with you. 

Sincerely, 

Terry Smith 

(55555/33333/JSK/103773.l) 
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ENHANCING COMMUNITY LIVABILITY 

July 23, 1992 

William W. Wessinger, Chair 
Environmental Quality Commission 
811 S.W. Sixth Avenue 
Portland, OR 97204 

Dear Chair Wessinger and Commission Members; 

Office of the Mayor 
501 SW Madison 

P. 0. Box 1083 
Corvallis, OR 97339-1083 

(503) 757-6985 
FAX (503) 757-6936 

Thank you for the opportunity to speak in support of the rule changes recommended by 
DEQ staff. These rule changes involve mass limits, bacteria standards, and "permit as 
a shield". 

At the outset, let me state the obvious. Oregon municipalities rely heavily on the terms 
of their discharge permits in making decisions. Local governments incur substantial 
capital and operating expenditures to improve water quality in accordance with permit 
conditions; they seek to avoid permit violations if at all possible. Oregonians willingly 
support environmental protection if expenditures are cost-effective and regulations are 
appropriate, equitable and produce good results. 

As the Mayor of a medium-sized Oregon city, I want to describe why these proposals 
are needed and are important to us. 

1. Winter mass limits, if unamended, will impose high costs on Oregon residents 
with no appreciable water quality benefits. 

2. The enterococci standard, if unamended, will require the use of large amounts of 
chlorine which will be environmentally detrimental. 

3. Municipal NPDES permits should be comprehensive, but municipalities must be 
able to rely on explicit permit conditions to plan and operate their sewerage 
treatment facilities appropriately. 

I discuss each proposed rule briefly below. 

MASS LIMITS 

Currently, NPDES permits for municipalities regulate the two conventional pollutants -
suspended solids and biochemical oxygen demand - in three different ways: concentration 
limits, mass limits, and removal efficiency. Any two of these alternatives are sufficient 
to protect water quality. 
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As a consequence of the approach that has been used to calculate municipal discharge 
limits, municipalities occasionally violate mass limits as a result of random events such 
as heavy rainfall, without a significant water quality impact. The irony is that when 
these violations occur, municipalities are commonly discharging higher quality water than 
is flowing in the receiving stream. Subjecting municipalities to permit violations under 
these conditions is not reasonable public policy. 

The proposed rule, while representing a compromise, eliminates most difficulties local 
governments have had with mass limits. Therefore, we support the proposed rule. 

ENTEROCOCCI 

Adoption of enterococci as the bacteria standard would require large increases in 
chlorine use. Studies at the Corvallis treatment plant show we cannot reliably meet the 
current standard even with a four-fold increase in chlorine use. No one has yet 
evaluated the environmental impact of such a massive increase in chlorine use. But, as 
you know, carcinogenic compounds can be produced when chlorine is mixed with 
organic matter in water. 

The proposed enterococcus rule provides a finite time period for scientific information 
to be gathered and evaluated. This will ensure that an appropriate standard will 
eventually be selected. Therefore, we support the proposed rule. 

PERMIT AS A SHIELD 

As I noted earlier, local governments rely heavily on their NPDES permit to guide their 
decision making and treatment plant operations. By focusing local government's 
attention on those regulations that are important for protecting water quality, the 
proposed rule will result in improved water quality in the long run. 

The proposed rule will protect the environment while providing appropriate, effective 
guidance to municipalities. Therefore, we support the proposed rule. 

CLOSING 

Thank you for this opportunity to comment. Let me assure you that municipalities and 
local governments support you in your efforts to improve water quality in Oregon. 

Sincerely, 

_fl{!U~~. 
R. Charles Vars, Jr 
Mayor 


